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Teopuda rocysapcrsa U npaBa

VI MexxayHapoAgHasi HAyYHO-TeopeTHYecKasi KOHpepeHIUs
«[losiMTHKA, BJIACTD, NPABO, AEMOKPATHSA B COBPEMEHHOM MUPE»

29 uwoHa 2021 roga

MexpervoHasibHas accolManys TEOPEeTUKOB TroCyJapCTBAa U IpaBa, pPeAKOJIJIeTUH
KypHasioB «Teopus rocygapctBa v npaBa», «lOpuanydeckass mMbicib», «CoBpeMeHHOe poc-
cUMCcKoe npaBo», «BecTHHk MHcTHUTYTa npaBa ballKMpCKOro rocyZjapCTBEHHOr0 YHUBED-
cuteTa», «BecTHUK KOCTpOMCKOro rocyfapCTBEHHOIO YHUBepcUTeTa», «BeKTop Hayku
ToNBATTUHCKOTO TOCyapCTBEHHOIO0 YHHBepcuTeTa», «MurpanyoHHoe npaBo», «Dilemas
contemporaneos-educacion politica y valores» (Mekcuka) 29 utoHa 2021 roaa npoBogsT
VI MexayHapoJHy0 Hay4YHO-TeopeTU4eCcKyo KoHdepeHuwo «IloiMTHKa, BJIaCTh, IPaBo,
AeMOKpaTHs B COBpeMEHHOM MHpe».

K BBICTYIUIEHUIO C JOKJIQJaMU NPUTJIAIIATCA JOKTOpPAa U KaHAWJAThl HAYK, aclu-
paHTHhI (a/BIOHKTHI) U COUCKATEJH, CTYZeHTh], IPaKTUKYIOIHE IOPUCTBI.

Perucrpanusa: 9.30-10.30 (BpeMs MOCKOBCKO€), Ha4aJio pa60Thl KOHpepeHUu:
10.30, nepepsiB: 13.00 - 14.00, okoH4YaHUe pa60Thbl KOHGepeHuu: 16.00.

Pabouune f13bIKU KOHPEpPEHIUU — PYCCKUM U aHTJIUUCKUM.

[Ipoe3 1 npoXxUBaHWe WHOCTPAHHBIMU U MHOTOPOJAHUMHM yYaCTHUKAMHU OIJIayMBa-
I0TCS1 U OPTaHU3YIOTCS CAMOCTOSITEJBHO.

[Ipocum Bac moaTBepAUTbH CBOe y4yacTHe B KOHbepeHIMH (BO3MOXKHO 3a04YHOE
ydyacTue), NpouJs 3JIeKTPOHHYI peructpanuio Ao 15 uioHa 2021 roza Ha cailre:
www.matgip.ru (MexpervoHasibHasi accolpaliusi TEOPETUKOB rocyZapCcTBa U MpaBa) WU
0 3/1eKTpoHHOM nmoyTe: SVKomarov2008@yandex.ru

TeMy BbICTyIJIEHMS W Te3UCbl [I0KJaJla HaJ0 HampaBUTh A0 15 uwHa 2021 r.
B 9JIEKTPOHHOM BU/Je 1o ajfpecy: SVKomarov2008@yandex.ru uiu B neyaTHOM BUJE IO
azapecy: 119415, r. MockBa, yJ1. Y aaniblLoBa, foM 19, kopnyc 1, od. 12.

PocculticKkuil UHdeKc Hay4H020 YumuposaHus
WHdopmanua o MaTepuasax, ony6JMKOBAaHHBIX B JKypHaJjax [0 TeMaTHKe KOHQe-
peHLuH, OyaeT pa3MeleHa B cucteme E-library (PUHL).

MaTtepuanbl KOHPepeHIIMU OYAyT pas3MelleHbl B XKypHajax «Teopusi rocyjapcTsa
U npaBa, «l0pugnueckas Mbpicab», «COBpeMeHHOe pocCUICKoe npaBo», «BecTHuk UHCTH-
TyTa IpaBa balIKUpPCKOro rocyfapcTBeHHOro yHUBepcuTeTa», «BecTHUK KocTpoMckoro
roCyJapCTBEHHOI0 yHUBepcUTeTa», «BekTop Haykh TOJIBATTUHCKOrO rOCYyAapCTBEHHOIO
yHUBepcUTeTa», «MurpamnuoHHoe mnpaBo», «Dilemas contemporaneos-educacion politica
y valores» (Mekcuka).

Paccbulaka scypHaaos u Cepmugukama yuacmHuka KoHgepeHyuu

Pacchblyika »KypHaJ/ioB aBTOpaM, 3aKa3aBIIUM NeYaTHbIA BapHUaHT, BMeCTe ¢ cepTUdu-
KaToM, 6yJileT NPOU3BOJUTbLCS COTJIACHO 3asiBKaM LIeHTPaIM30BaHO, OCPEACTBOM MOYTHI
Poccuu, npocTtoit 6aHaepoJibio ocie 30 utouis 2021 roaa.
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VI International Scientific Conference
"Politics, power, law, democracy in the modern world"

29 June 2021 roaa

Interregional Association of Theorists of State and Law, editorial boards of the journals
"Theory of State and Law", "Legal Thought", "Modern Russian Law", "Bulletin of the Institute of
Law of the Bashkir State University", "Bulletin of Kostroma State University", "Vector of Science
of Togliatti State University" , "Migration Law", "Dilemas contemporaneos-educacion politica
y valores" (Mexico) On June 29, 2021, the VI International scientific-theoretical conference
"Politics, power, law, democracy in the modern world" is being held.

Doctors and candidates of sciences, postgraduate students (adjuncts) and applicants,

students, practicing lawyers are invited to make reports.

Registration: 9.30-10.30 (Moscow times), the beginning of the conference: 10.30,
break: 13.00 - 14.00, the end of the conference: 16.00.

The working languages of the conference are Russian and English.

Travel and accommodation by foreign and nonresident participants are paid and or-
ganized independently.

We ask you to confirm your participation in the conference (participation in absentia
is possible) by passing electronic registration before June 15, 2021 on the website:
www.matgip.ru (Interregional Association of State and Law Theorists) or by e-mail: SVKo-
marov2008@yandex.ru

The topic of the speech and the abstracts of the report must be sent by June 15,2021
in electronic form at the address: SVKomarov2008@yandex.ru and in print at the address:
119415, Moscow, st. Udaltsova, house 19, building 1, office. 12.

Russian science citation index
Information about materials published in journals on the subject of the conference
will be posted in the E-library system (RSCI).

The materials of the conference will be published in the journals Theory of State and
Law, Legal Thought, Contemporary Russian Law, Bulletin of the Institute of Law of the Bashkir
State University, Bulletin of Kostroma State University, Vector of Science of Togliatti State Uni-
versity, Migration Law, Dilemas contemporaneos-educacion-politica-y- valores (Mexico).

Sending out the journal and Certificate of the conference to participants.
Distribution of the journal to authors who ordered the printed version together with the
Certificate, it will be made centrally, via Russian post, by a simple parcel after July 30, 2021.

Odgopmaenue mamepuanos

1. Pykonuchk cTaTbu A0JKHA ObITH OTHe4YaTaHa yepe3 1.5 KOMObIOTEPHBIX UHTEPBA-
Ja 14 mpudToM, cTpaHULbl NPOHYMepPOBaHbl. CHOCKH 0pOPMJISIOTCS B BUJE 3aTEKCTOBBIX
CCbLJIOK B COOTBETCTBUM C O6UGIMOrpadrUuecKUMH TPeOOBAaHHSMH, pa3MeUIalTCs MOCJe
TEKCTa CTaTbH MO/, 3arojIoBKOM «CIHCOK JIMTepaTypbl». UCTOUHUKYU B CIMCKe paclnoJiara-
10TcsA B cooTBeTcTBUU ¢ 'OCT P 7.0.5-2008 «CnipaBky 1o 0pOpMJIEHUIO CIIMCKA JIUTepaTy-
pbi». [IpH cchl/IKe HAa KOHKPETHbINM pparMeHT TEKCTA UCTOYHUKA B OTChIJIKE YKa3bIBAE€TCS
NOopsAJKOBBIM HOMeD U cTpaHulbl. Hanpumep:

- B TekcTe [8, c. 15];
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- B 3aTEKCTOBOMU cchliike: Komapos C.A. O6uias Teopus rocyapcTBa U npasa: yueo-
HUK. 9-e usj. - M.: U3a-Bo KOpaiiT, 2019. - 506 c.

2. 06beM cTaTbU He A0JKeH npeBbiliaTh 10 MAaIMHOMUCHBIX CTPAHULL,

3. CtaTbsi(1) acnupaHTa(0B) JOKHBI ObITh COTJIACOBAHbI C UX HAYYHBIM PYKOBO/U-
TeJsieM (PyKOBOAUTEJSIMH ).

4. CTaTby, HalpaBJIeHHbIe aBTOPaM Ha [J0pab0TKy, N0JJ/1eXKaT BO3BPATy B peJlaKI1I0
B PeKOMEH/I0BAaHHbIM CPOK C TPOU3BO/CTBEHHBIMU U3MEHEHUAMH U UCTIPABJIEHUSAMHU B TEKCTe.

5. CTaTbU Ha PYCCKOM (QHIJIMMCKOM) SI3bIKE MOXXHO HAalPaBUTb TaKXKe HA 3JI€eKTPOH-
HbIH aZipec peJaKiuu )KypHasa «Teopus rocyzapcTBa U npaBa» matgip2017@yandex.ru

6. ®ororpadus aBTopa (5 X 6 cM.) - 0 KeJTaHUIO.

7. B ciyyae Heco6Jil0[jeHUSI HACTOSAIIUX TPeOOBaHUM M0 0pOpMJIEHUIO MyOJIUKALUU
peJaKLis ocTaBJisseT 3a C060M NpaBo ee He pacCMaTPUBATh.

CraHaapThl 0pOpMJIEHUS MAaTEepUaAJIOB

1. MaTepuaJ JjoJ>KeH ObITh NOATOTOBJIEH U OTIpaBJeH Ha Mojepaluio B popmMa-
Te .doc 1u60 .docx;

2. fI3bIKM MaTepuasa — pyCCKHMM 1160 aHTJIMACKUM;

3. Pasmep cTtpanuusl — A4, oprueHTauud — « KHMKHaA»;

4. Tlona crpanunsl: Bepxnee - 20 MM, HuxxkHee - 20 My, [IpaBoe - 20 mmM, JleBoe -
30 MM.;

5. OTcTyn nepBoii cTpoku ab3ana cieBa (kpacHas ctpoka) - 1,25 cm;

6. I[lepBniii a63al - PUO aBTOPOB (BhIpaBHUBAHME 10 IPAaBOMY Kpaio);

7. Bropoil a63an, - HauMeHOoBaHMe OpraHu3alyy, CTpaHa, TOPo/, 3J1eKTPOHHBIN aj-
pec (E-mail) (BpipaBHHBaHUE — IO TPAaBOMY Kpamo);

8. Tperuit a63an - [losiHOe Ha3BaHUe TeMBbI CTaTbU (BbIpaBHMBaHHUeE 10 LEHTPY, Ha-
yepTaHHe NOJYKUPHOE) Ha PYyCCKOM U aHTJIMHCKOM fI3bIKaX;

9. Jlasiee aHHOTALUSA U KJIIOYEBbIe CJI0BA HA PYCCKOM fI3bIKe U aHIJIMMCKOM I3bIKaX;

10. 3aTeM TeKCT cTaTbU (MeXyCTPOUYHbIM HHTepBal — 1,5 CTPOKH, BbIpaBHUBAHUE —
0 LUIKUPHHE, 6€3 TEPEHOCOB);

11. Bo BceMm Tekcte ctaTbu mpudPT - Times New Roman, pasmep mpudprta -
14 xerJib;

12. bubsivorpadruyeckuil COHUCOK MCIOJIb3yeMON JIMTEePaTypbl: KaXKAbld HCTOYHHUK
Jl0J>KeH ObITh HallMCaH ¢ HOBOM cTpoKU. Heo6xoAMMO yKa3aTb II0JIHOe HAMeHOBaHUe UC-
TOYHHUKA U aBTOPOB.

13. Kak TosibKO cTaThs OyJZieT NIpOBEpeHa pelleH3eHTaM1 U peKOMeH/lJ0BaHa K my06Jiu-
Kallu{, aBTOP MOJYYUT COOOLIeHHE O MPUHATUM MaTepHasa U CTOUMOCTH OpraHMU3aluoH-
HOI'0 B3HOCA C YKa3aHHWEM Ha NOPAJO0K U PeKBU3UTHI ONJIATHI.

14. TenedoH g4 cBa3u: +7 (985) 763-2835 (KomapoB Cepreit AsleKCaHAPOBUY).

REQUIREMENTS for Manuscripts, submitted for publication

1. The text of article should be printed in 1.5 computer range 14 print. Pages must be
numbered. Footnote out in the form of references in the endnotes according to bibliograph-
ic requirements are placed after the text of the article under the heading «References».
Sources in the list are arranged in accordance with GOST R 7.0.5-2008 «Help on registra-
tion list of the literature». When referring to a specific piece of text is-sending source in the
serial number and pages. For example:

- In the text [8, p. 15].
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- In trans textual link: Komarov S.A. The general theory of state and law: the textbook.
9-th ed. - M.: Publishing House "Yurait", 2019. - 506 pp.

2. The paper should not exceed 10 printed pages.

3. Articles, aimed authors for revision shall be returned to the editor in the recom-
mendatory term production changes and corrections in the text (in the form of imprint)
and an electronic copy.

5. Article sent by E-mail: matgip2017 @yandex.ru

6. Photo of author 5x 6

7. In the case of non-compliance with these requirements by designing the publica-
tion editors reserve the right not to consider it.

Material design standards

1. The material must be prepared and sent for moderation in .doc or .docx format;

2. Material languages - Russian or English;

3. Page size - A4, orientation - "Portrait";

4. Page margins: Top - 20 mm, Bottom - 20 mm, Right - 20 mm, Left - 30 mm .;

5. Indent of the first line of the paragraph to the left (red line) - 1.25 cm;

6. The first paragraph - the names of the authors (alignment to the right);

7.Second paragraph - Name of organization, country, city, e-mail (alignment - right);

8. Third paragraph - Full title of the topic of the article (center alignment, bold style)
in Russian and English;

9. Further annotation and keywords in Russian and English;

10. Then the text of the article (line spacing - 1.5 lines, alignment - in width, without
hyphenation);

11. In the entire text of the article, the font is Times New Roman, the font size is

point size;

12. Bibliographic list of used literature: each source should be written on a new line.
You must indicate the full name of the source and authors.

13. As soon as the article is checked by reviewers and recommended for publication,
the author will receive a message about the acceptance of the material and the cost of the
registration fee, indicating the procedure and payment details.

14. Phone for communication: +7 (985) 763-2835 (Komarov Sergey Alexandrovich).

OPTAHU3ALIMOHHBIA KOMUTET KOH®EPEHIIUA

1. KomapoB Cepreii AjieKCaHAPOBUY - Tpe/iceaTesib OPrKOMUTETA KOHbEPEHIHUH,
npe3uieHT MexxpernoHabHOM accoldali TEOPETUKOB IOCYIapCTBa U IPaBa, Hay4HbIN py-
KOBOJIUTe/Ib YacTHOr0 06pa30BaTe/IbHOTO yUpeXxJeHUsl Bbicliero oopasoBaHus «HOpuaude-
ckui MHCTUTYT» (CaHKT-IleTep6ypr), r1aBHbIA pefakTop KypHasa «CoBpeMeHHOe pOCCUI-
CKOe IpaBo», MOMOLIHUK JenyTaTa ['ocymapctBenHout [lymbl @enepanbHoro Cobpanus Poc-
cuiickoit Pesepanuy, JOKTOP IOPUAYECKUX HAayK, Tpodeccop (r. MockBa, Poccus).

2. Kapu CroHGepr - conpejce/aTe/lb OPrkOMUTETA KOH(pEpPeHIIMH, TOMOIIHUK YJie-
Ha mnapsaMeHTa QuuasaHauu, [Ipe3ugeHT reorpadudeckoro ob6buiectBa PUHAAHAUY,
Ph.D.Geography, Dr.h.c. of Law (r. XeabcuHku, @uHAAHAMSA), JOKTOp honoris causa YacT-
HOr0 00pa30BaTEJNbHOTO yUpeX/eHUs BbIcIero o6pasoBanus «lOpugnuueckuil UHCTUTYT»
(CankT-IleTepbypr).
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3. XaouoyysmH AnuK lF'aJiMM3AHOBUY - comnpe/ice/iaTe/ib OPrKOMUTETa KOHbepeH-
1Y, 3aBeAyomui kadgeapoil GYHAHCOBBIX U 3KOHOMHUYeCKUX paccaegoBanui BIIT'A (da-
KyJsbTeT) MI'Y uM. M.B. JlomoHOCcOBa, npodeccop kadepbl TeEOPUHU rocyZapcTBa U lpaBa
u nosutosoruu Kpuanudeckoro ¢akyabtera MIY um. M.B. JIoMOHOCOBa, I'J. peAaKTop
KypHasia «MurpanoHHoOe paBo», 3acay>KeHHbIN pUcT Poccuiickon Pepepanuu, JOKTOP
I0pUUYEeCKUX HayK, mpodeccop (r. MockBa, Poccus).

4. PesHoBa Mapusa bopucoBHa - yypeauTesb YacTHOro o6pa3oBaTe/ibHOTO yupe-
»JleHus Bbicuiero oopasoBanusa «l0puaudeckuid UHCTUTYT» (CaHKT-IleTepOypr), r/1aBHbIN
penakTop KypHasa «lOpujauyeckas MbIC/Ib», KaHJUWJAT OPUAUYEeCKHMX Hayk (r. CaHKT-
[TeTepOypr, Poccus).

5. T'py3aes BaaguciaaB BiraaumMupoBud - npopekTop no Hayke KoctpoMmckoro rocy-
JlapCTBEHHOT'O0 YHUBEPCUTET], I'Jl. pefjakTop *KypHasa «BectHuk Koctpomckoro rocyzpapcr-
BEHHOT'0 YHUBEPCUTETA», JOKTOP I0pUIUYeCKUX HayK, mpodeccop (r. Koctpoma, Poccus).

6. Komapos Biagumup CepreeBu4 - rjiaBHbIM peZaKTop XypHasa «Teopus rocy-
JlapCcTBa U NpaBa», KAaHAUJAT PUAUYECKUX HayK (r. MockBa, Poccus).

7. UpomiHukoB [lenuc Baaagumuposud - foueHT Kadeapbl «Teopus npaa, UCTo-
pus npaBa U MeX/JyHapoJHoe npaBo» l0puauyeckoro nHCTUTYTa Poccuiickoro yHuBepcu-
TeTa TpaHcnopTta (MUHNT), kaHauAAT PUAUYECKUX HAYK, JoLeHT (r. MockBa, Poccus).

8. KomapoBa TaTbsiHa JIbBOBHA - NPOPEKTOpP O HayKe U UHHOBauuaMm H0pugu-
yeckoro uHctutyTa (CaHkT-IleTepbypr), oTBETCTBEHHBIN cekpeTapb MeXpermoHajJbHOU
acconyanyy TeoOpeTUKOB rocyZlapCcTBa U MpaBa, 3aMeCcTUTeJb [JIAaBHOIO peJlakTopa XKyp-
Hasa “Law and Power”, kanauaT 1opuiH4ecKux HayK, AoleHT (r. MockBa, Poccus).

9. MommmykK Hukos1a UBaHOBUY - BUlle-TIpe3UeHT MeXperuoHaJlbHOU acco-
[Mallui TeOpeTUKOB rocyZapcTBa U IpaBa, npodeccop kadepbl TEOPUU U UCTOPUHU
rocygapcTBa u npasa lOpuaudeckoro nHctutyrta (Cankr-IleTepbypr), npodeccop ka-
deApbl TEOPUM rOCYAApCTBa M NPaBa, MeX/AYHApOJHOTO U eBpoIlelicKkoro npasa Akage-
MuH npasa u ynpasyeHuss PCUH Poccum, fokTop ropuauyeckux Hayk, npodeccop (r. Ps-
3aHb, Poccus).

10. JlunuHcku# iIMuTpuii AHATOJIb€BUY - npodeccop JienapTaMeHTa Maructpary-
pbl TONBATTUHCKOTO TOCYJapCTBEHHOIO YHUBEPCUTETA, 3aM. IJl. peJaKTopa >KypHaja
«BexkTop Hayku TOJIBATTUHCKOIO roCcyZlapCTBEHHOTO YHUBEPCUTETA», AJOKTOP IOpUjHYe-
CKUX HayK, npodeccop (r. TonbsatTy, Poccus).

11. Muukasa Enena BiaagumupoBHa - npodeccop kadeapbl YroJOBHOrO IpaBa
U KpuMHHosioruu lO>xHo-KasaxcTaHCKOro rocyfapCTBeHHOro yHuBepcuTeTa UM. M. Ay-
33oBa (r. llIsiMkeHT, Pecniy6sivka KazaxcTaHn); npodeccop kadpeapbl KOHCTUTYLUOHHOTO
M aJMUHUCTPATUBHOI0 NpaBa YacTHOro o6pa3oBaTe/bHOr0 yupeX/JeHHs BbICIIETro 06-
pasoBaHusa «lOpuguueckuid UHCTUTYT» (CaHkT-IleTepbypr), AOKTOp IOPUAUYECKUX Ha-
yK, mpodeccop.

12. CanbHuKOB BukTop IleTrpoBuy - [Ipe3uaeHT PoHJa noaaep>KKU HAayKU U o6pa-
30BaHUA B 00J1aCTU NPAaBOOXPAaHUTEJIbHON JeATeJTbHOCTH «YHUBEPCUTET», [JIaBHBIN pe-
JAKTOP KypHasa «l0puanyeckas HayKa: UCTOPUSA U COBPEMEHHOCTb», 3aCJyKEHHBIN fes-
TeJib Hayku Poccuiickoit ®Pefepanyy, JOKTOP IOpUAUUECKUX HayK, npodeccop (r. CaHKT-
[leTepOypr, Poccus).

13. TasueB ®apuT XaTUnoBUY - 3aBeyIOIIUN Kadeapoi TEOPUH IoCcy1apCcTBa U MpaBa
HuctutyTa npaBa ®I'B0Y BO «bamkupckuil rocyjapCTBEHHbIA YHUBEPCUTET», [JI. peaK-
TOp KypHasa «BectHuk MHCcTUTYTa paBa BalIKMpPCKOro rocyjapCTBEHHOTO YHUBEPCUTe-
Ta», JOKTOP IOPpUJUYECKHUX HayK, AoleHT (T. Yoa, Poccus).
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14. KoBanbckuii Exxu Ceprein Yecs1aBoBUY - 3aBey0lIUNd Kadpeapold pOCCUMCKOTO
npaBa, npodeccop kadeApbl TEOPUH NpaBa U IOPUANYECKOHN JIOTUKH, 3aMeCTUTEJb JeKaHa
no Hayke lOpugudyeckoro ¢akysabTeta Jlazapcku yHuBepcuteTta (Pecny6suka [losbiia),
KaHJUAAT Iopundeckux Hayk, AokTop PhD Law, nokTop honoris causa YacTHoro o6paso-
BaTeJIbHOTO y4pex/JeHus Bbicuiero o6pasoBaHus «Hpuaunyeckuit UHCTUTYT» (CaHKT-

[leTep6ypr), npodeccop.

15. MapThsaHOB AsiekcaHAp 'eHHaJbeBUY - acCIUPaHT Kade[pbl TEOPHUU U UCTOPUHU
rocyzapctsa u npasa lOpuaunveckoro unctutyTta (Cankt-Iletepbypr, Poccus).

Kypnan
«Teopusa
rocyjapcraa
Y [IpaBa»

BecTHUK
Koctpomckoro
rocyZlapCTBEHHOT O
YHUBepCcUTeTa

|~

Komnanusa
«KoHcysibTaHT-
[lnroc»

WUHpopManoHHbIE NAPTHEPHI

Kypnan Kypnan KypHan
«lOpupgnyeckas «CoBpeMeHHOEe «lOpupnyeckasa
HayKa» pOCCUUCKOE ITPaBO» MBICJIb»
KypHan
Kypnan «BecTHHK
«BekTop Hayku TONBATTUHCKOTO WHcTuTyTa NpaBa
roCyZJapCTBEHHOTO YHUBEPCUTETa» Bamkupckoro
Cepus: IOpuanyeckue HayKU roCyjapCTBEHHOTO
YHUBEPCUTETA»

YBEPEHHOCTb B KA OM PELLEHIM.

Ee———=t=de=xll
Ko 84 [AFaHT
«MurpanuonHoe 1 Moo _f o
MHDOPMALEOHHD - MPABDBOE DSECTENEHIME

IIpaBoO»

KoMnanusa «'apanT»

Kypnan

«Dilemas contemporaneos-educacion politica y valores» (Mekcuka)

Ha o6.s10xcke gpomo D.X. F'anuesa



COAEPKAHHUE

Crtp.
12.00.01 - TEOPUA U UCTOPUA IIPABA UTOCYJAPCTBA;
HUCTOPHUSA YYEHUU O NIPABE UTOCYJAPCTBE

BuHokypos B.A. Poccuiickuit cy 1o npaBaM 4eJsioBeKa: peasibHasd

HOTPEOHOCTb UJIU U3JUIIHUMN CY€OHBIN OPTAH ..covenreereerresenns 17
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POCCHUHMCKHUM CY/J 110 IPABAM YEJ/JIOBEKA:
PEAJIbHAA IOTPEBHOCTb
WJIU U3JIMILIHUM CYAEBHbBIN OPTAH

AHHOmayus. Yepes npusmy obs3aHHoCcmu 2ocydapcmeda cobarwdams U 3auju-
wamos npaea u ceo6odsl Yes08eka u epaxcdaHuHa 8 Pocculickoti @edepayuu e cma-
mve paccmMampusarnmcs Npagoable 0CHOBbI B03MOMCHOCMU 06PA308aHUSI HOBO20 CY-
da - pocculickozo cyda no npagam yesnoseka. Paccmompetul cywecmaynoujue HopMa-
mueHble npagosvle AKmMbl, ycmaHasaugawujue nopsidok ocywecmeaeHusl 3awumaol
opeaHamu cyde6HOll 81acmu npas U 3aKOHHbIX UHMePeco8 2paiciaH CMpaHbsl U UHbIX
AUy, npoxcusarwux 8 Poccuu. HcnoivzosaHvl MHeHUs vsieHo8 Cosema npu Ilpe3u-
denme Poccutickoti Pedepayuu nho pazsumuro 2paic0dHCKO20 obujecmea u npasam
Ye/108eKd, d MAKice yYACMHUKO8 «Kpy2/1020 cmo/1a», hpogedeHHo20 8 06ujecmeeHHoU
nasname Pocculickoli @edepayuu u nocessujeHHo20 80Npocam co30aHusl pocculickozo
cyda no npasam 4en08eKda.

Ilo umozam nposedeHH020 aHau3a cdes1aH 8bI80J, U3 KOMOPO20 caedyem, Ymo
8mMecmo co30aHusi o4epedHo20 20CydapcmeeHH020 0p2aHa cyde6Holl eaacmu caedyem
Hasi1adumbe sgpdekmusHyro pabomy cywecmsyoujell cydebHol cucmembl, 0451 4e2o
chopMyAUPOBAHbLI KOHKPEMHblE NPEQ.10HCEHUSL.

Katoueevle cnoea: Koncmumyyus Poccutickoii Pedepayuu; npasa u ceob60dbl ye-
J108eka u epaxcdaHuHa; coeem npu [Ipesudenme Poccuiickoii Pedepayuu; cyde6Has cuc-
mema; cyd; Koncmumyyuonnutii Cyd Poccutickotl @edepayuu; cyd no npasam ves08eKa.

Koncrurtyuus Poccuiickor ®esepanuu’ onpeie/isieT, 4TO 4eJ0BeK, ero npasa U cBo-
60/b1 IBJSIIOTCS BbICIIEN LIEHHOCTBIO, @ MPHU3HAHUE, COOJII0JEHUE U 3alllUTa IpaB U CBOOO]
YyeJIoBeKa U rpakJlaHhHa — 00513aHHOCTb rocyapctsa [1, cT. 2]. OcHOBHbIM 3aKOHOM rocy-
JlapCTBa yCTAaHOBJIEHO TaKXe, YTO MpaBa ¥ CBOOO/Ibl YeJI0BEKA U FPAXK/AAHUHA ONPeAesSOT
CMBICJI, COJlep>KaHhe U MpHUMeHeHHe 3aKOHOB, a Takke 00ecCleyuBalTCs NMpaBoCygUeM
[1, cT. 18]. OnHoBpeMeHHO KoHcTUTYyLMs Poccuu rapaHTUPYeT rocyJapCTBEHHYIO 3aIUTY
npaB U CBOOO/, YesioBeKa U rpaxkJaHuHa B Poccuiickoit Penepanuu U cyfebHYIO 3aLUUTY
npaB ¥ cBo60o/ [1, 4. 1 cT. 45, 4. 1 cT. 46], a TakKe MPaBO KAK/A0TO B COOTBETCTBHUU C MEX-
JlyHapoJHbIMU AoroBopamMu Poccuiickoin ®Pepepanuu ob6palaTbCs B MEXIOCyAapCTBEH-
Hble OpraHbl MO 3aljdTe MpaB U CBOOOJ 4YesOBeKa, eC/d HcYeplnaHbl BCE UMeEILIUECs
BHYTPUIOCYAAPCTBEHHbIE CPe/ICTBA MPAaBOBOM 3alUThI [1, 4. 3 cT. 46].

['apaHTOM mpaB u cBOOO/, Yes0BeKA U rpaxkjaHuHa B OCHOBHOM 3aKOHE CTpaHbl OI-
peaenen IlpesugeHt Poccuiickor ®efepanun, KOTOPbIM SBJSETCS IJIaBOM HaUIero rocy-
JapctBa [4.1u 2 cT. 80].

* Bunokypoe Baadumup Anamosvesuy, npodeccop kxadeApbl TEOPUU U UCTOPUHU IOCYAAPCTBA U paBa
Cankr-IleTep6yprckoro yHuBepcuteta ['TIC MUC Poccum; AOoKTOp IOpUANMYECKHX HAYK, AOLEHT; 3aCIy>KEH-
HbIH opucT Poccuiickoit @egepanuu. E-mail: pravo.kaf_tigp @mail.ru

* Konctutyuus Poccuiickoit ®enepanum ganee Takxke uMeHyeTca OCHOBHOM 3akoH rocygapcTtsa, Oc-
HOBHOU 3aKOH CTpPaHBbI.
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B nesiix okasaHusa COZeMCTBUA IJ1aBe TOCYyAApCTBa B pealn3aliu ero KOHCTUTYLU-
OHHBIX IOJTHOMOYUH B pas/IMYHbIX 06J1acTax, uHGopmupoBanus [IpesugenTa Poccuiickoi
desepanuy 0 NOJIOXKEHUU [JleJl B COOTBETCTBYWOILEN 006J1acTH, NOATOTOBKU COOTBETCT-
BYIOIMX Npe/JIO’)KeHUH 06pa3yroTcs pa3inuHble KOMUCCUH, KOMUTETBI U COBETHI, JeHCT-
ByIOLIMe [IPU IJIaBe roCyapcTBa.

Jnsa nndopmupoBanusa I[lpesupenta Poccuiickoit Pepepanuu M NOATOTOBKU €My
npeJJIoKeHUHW M0 BONpOCaM, KacalolUMCs NpaB U CB0OOOJ 4esioBeKa U IpaxJaHHUHa,
B 1993 roay 6b1y1a o6pa3oBaHa KoMmuccusa no npaBam udesioBeka npu [lpesuaente Poccuii-
ckoi Penepanyy, KOTopas, Kak OblJIO YKa3aHO B JJOKYMEHTe, CO3/laBajlach «C LieJIbI0 yCH-
JIEHUA TapaHTHUU IpaX[JaHCKUX U MOJUTHYECKUX NpaB rpaxad Poccuiickon Penepannm»
[2]. C 2011 rofa flaHHBIM KOHCYJIbTAaTUBHBIA OpraH MpH IJlaBe roCyAapcTBa MOJIYYUJI Ha-
uMeHoBaHUe «CoseT mpu Ilpesngente Poccuiickont ®Pefepanyu 1Mo pasBUTUIO TPaXKAAH-
CKOro o6lecTBa M npaBaM yeJsioBeka». OJHOBpeMEHHO Obljla yTOYHEHA U 1jeJib JJAHHOIO0
CoBeTa: «COBeplIEHCTBOBaHHWE IOCY/JapCTBEHHOM MOJIMTUKU B 00JIacTU obecnieyeHUs U 3a-
IMTHI IPaB U CBOOO/, YeslOBeKa U rpakJjaHNHa, a TaKXe COeHCTBHe Pa3BUTHUIO UHCTUTY-
TOB IPaXKJaHCKOro ob1iecTBa» [3].

B KoHctutyuuu Poccuiickoit ®epepanuu npefycMOTPEHO, YTO TOCYyAapCTBEHHYIO
BaacTb B Poccuiickont @enepauun ocyuectBasaoT [Ilpesuaent Poccuiickonn @enepauuy,
depnepanbHoe Cobpanue (Coetr Penepanuu U ['ocymapcrBeHHas /Jlyma), [IpaBuTenbcTBO
Poccuiickoit ®egepanuu, cyabl Poccuiickont ®enepanuu [1, 4. 1 cT. 11]. OcHOBHBIM 3aKo-
HOM CTpaHbl TaKXe olpeJeseHa cyfebHas cucteMa Poccuiickoit @esiepaniyiy, KOTOpPYO CO-
craBysaoT KoHctutyuuonubid Cya Poccuiickont @epepanuu, BepxoBHbiii Cyn Poccuiickoit
depepanuy, pesepanbHble Cybl 0011l IOPUCIUKLINY, apOUTPaXKHbIE CY/ibl, MUPOBBIE CY-
Jibu cy6bekTOoB Poccuiickoit @enepanuu [1, 4. 3 cT. 118].

OpHo¥ u3 raaBHbIX esnekd KoHctutynuonHoro Cyaa Poccuiickort @enepanuuu siBJs-
eTCs 3all{UTa OCHOB KOHCTUTYLIMOHHOTO CTPOS], OCHOBHBIX IIPaB U CBOOO/, YesloBeKa U Irpa-
aaHuHa [1, u3 4. 1 cT. 125]. Cyap! ob1el I0pUCAUKIMU (K KOTOPBIM OTHOCSITCSI U MUPO-
Bble Cy/lb1) pacCMaTpUBalOT, B TOM 4HMCJie BCe IPaXKJaHCKUe U a]MUHUCTPAaTHBHbIE Jea
0 3allMTe HapylleHHbIX UM OCllapMBaeMbIX MPaB, CBOOOJ U OXpaHSAeMbIX 3aKOHOM UHTe-
pecoB [4, . 1 4. 2 cT. 4]. 3aujyMTa HapylleHHbIX WK OCIapUBAEMbIX PAaB U 3aKOHHbIX UH-
TepecoB OpraHM3alluM U rpakJaH B chepe npeflNpUHUMATENbCKOM U UHOM 3KOHOMUYe-
CKOM JleITeJIbHOCTH 0003HayeHa KaK O/lHA U3 OCHOBHBIX 33/jlay apOUTPaKHbIX CYJAO0B [5,
a63al| BTOpo# cT. 5].

Hapsgy c ykasaHHBIMM CyJlaMH, BXOAALIMMU B cyZle6Hyto cucteMy Poccuiickont ®ene-
pauuy, AonyckaeTcss 0oOpa3oBaHMe CllellMaJM3MpPOBAHHBIX CYJOB U CHeLUaJU3UpPOBaHHBIX
apOUTpPaXXHBIX CyZA0B. B HacTosee BpeMsa B Poccuu cyiiecTByeT OAMH ClellMaIM3UPOBaAH-
HBIM apOUTPaXKHbIN CyJ — CyJi [10 MHTeJIJIEKTYa/IbHbIM IIpaBaM, KOTOPBIM paccMaTpUBaeT Jie-
JIa TI0 CTopaM, CBSI3aHHBIM C 3alIMTON HHTE/JIEKTYaIbHbIX MpaB [6, 4. 3 CT. 4; cT. 261].

KoHBeH1Ms 0 3a1UTe NpaB YeJI0BeKa U OCHOBHBIX CBO60/ M [IpOTOKOJIOB K Hel (3a-
k/aoueHa B Pume 4 Hos6ps 1950 roga) 6w11a patudunupoBana Poccuiickont @epepanueit
B 1998 roay [7].

HasBanHoli KoHBeHLMel npefycMoTpeHO o6pa3oBaHue EBponeiickoro cysa no npa-
BaM 4eJIOBEKa, KOTOPbIM MPU3BaH 0bOecneynBaTh COOJIIOJeHHE 00513aTebCTB, MPUHATHIX
Ha cebs rocypapctBaMu (Boicokumu JloroBapuBarwimumucsd CTopoHaMu), MOANKCABIIMMU
KonBeH1 MO 0 3a1UTe NpaB YeJ0BeKa U OCHOBHBIX CBOOOA U [IpOTOKOJIBI K HEH.

KoHBeH1Ms 0 3a1MTe NpaB Yesl0BeKa U OCHOBHBIX U CBOOOJ NMpeAyCMaTpUBaeT, YTO
EBporneiickuil cy 1o npaBaM 4esi0BeKa «MOXKeT NPUHUMATh KaJoObl OT J11060r0 pusnye-
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CKOTO JIWIa, JIIDO0N HeNmpaBUTEJNbCTBEHHON OpraHM3alUy WJIU JIIOOOW IPyHIbl YaCTHBIX
JIUL], KOTOpbl€ YTBEPXKAAIOT, YTO ABUJINCH )XEPTBAaMHU HapylleHUs o4HOU U3 Bricokux /[lo-
roBapuBatwuxcsad CTOPOH UX MpaB, IpU3HaHHbIX B HacTosleld KouBenyuu uau B [IpoTo-
KOJIaX K HeW», HO TOJIbKO «I0CJIe TOr0, KaK OblIM McYepliaHbl BCe BHYTPEHHHE Cpe/CTBa
NPaBOBOM 3alIUThI, KaK 3TO NPeAyCMOTPEHO 001 eNPpU3HAHHBIMU HOPMaMHU MeXAyHapo/-
HOTO NpaBa, ¥ B TeUeHUe LIECTU MECSALEB C AaThl BbIHECEHUSI HAlJUOHAJIbHBIMU OpraHaMU
OKOHYaTeJbHOTO pelleHus 1o aeay» [8, ct. 34 u 35].

OfHaKo, HECMOTPS Ha TO, YTO OOLeNpPHU3HAHHbIE MPUHLUIIBI U HOPMbI MEX/[yHAPO/ -
HOTO0 MpaBa SIBJSATCSA COCTABHOM 4acThlo NpaBOBOU cucTteMbl Poccuiickont @enepanuu [1,
4.4 cT. 15], BeinosiHeHHe peuleHUsi EBponelickoro cy/ja mno npaBaM 4yesjoBeKa C AeKabps
2015 roja crajio JOBOJIBHO MPO6JieMaTUYHbIM, MOCKOJIbKY B 3aKOHOJATEJbCTBO OBLIU
BHeCeHbl U3MeHeHHUs], NpeaycMaTpuBawlue obss3aHHoCcTb KoHcTuTynuonHoro Cyga Poc-
curickod @enepanyu NpUHUMATh pelIeHUs 0 BO3MOXXHOCTH WJIM O HEBO3MOXXHOCTH «HC-
NOJIHEHHUS B 1|eJIOM WJIM B 4YacTH B cOOTBeTCTBUU ¢ KoHcTuTyuen Poccuiickoit @enepanuu
pelleHUs MeXTIoCyJapCTBEHHOT0 OpraHa Mo 3aldTe NpaB U CBOOO/ YesIoBeKa, IPUHSATOTO
Ha OCHOBAHHWHU MOJIOKEHUH MexAyHapoAHoro goroBopa Poccuiickoit @efepanyu B UX Uc-
TOJIKOBAaHUU MEXT0CY/JapCTBEHHBIM OPTraHOM 10 3all[UTe MPaB U CBOOO/, Ye/I0BEKA, B CBSI3U
C KOTOpbIM ObLI noAaH 3anpoc B KonctutyiuonHsi#t Cy Poccuiickoit @epepanuu» [9].

C npunaTtueM B 2020 roay nsaToil nonpaBku B Konctutynuw Poccuiickont ®enepa-
vy [10] naHHas HOpMa cTajla KOHCTUTYLIMOHHOM, Teniepb U B OCHOBHOM 3aKoHe rocyap-
cTBa npegycMmorpeHo, uto KoHnctutynuonusii Cyj Poccuiickoit ®@epepauuu paspeliaet
BONPOC O BO3MOXKHOCTH MCIOJIHEHHS] pelleHUs] UWHOCTPAHHOTO WJIW MEeXAYHapOJHOro
(MexrocyZjapcTBEHHOTr0) Cy/la, Hajlaramwlero o6s13aHHOCTH Ha Poccuiickyro ®@esepanuio,
B CJly4yae eCJId 3TO pellieHre MPOTUBOPEYUT OCHOBAM MyOJIMUHOT0 paBonopsaaka Poccuii-
ckoit ®enepanuu [1, m. «6» 4. 51 cT. 125].

[lo utoram oudepenHoro 3acefanus Coeta npu IlpesupenTte Poccuiickon ®Pepnepa-
UM [0 Pa3BUTHIO IPaXK/JJaHCKOTr0 0OIeCTBA U NpaBaM YesJI0BEKA, COCTOSIBILEToCs B JjleKab-
pe 2020 roaa, [lpe3ugentom Poccuiickoit @enepanuu B ssHBape 2021 roza 6bL1 yTBEp-
KJleH MepeyeHb NOPYyYeHUN, N0 0AHOMY U3 KoTopbix BepxoBHoMy Cyay Poccuiickoit ®e-
Jlepaliu coBMecTHO ¢ MUHHUCTepCcTBOM ocTULIMU Poccuiickoi @enepanuy peKOMeH10Ba-
HO PacCMOTPETh BOIMPOC O 1]e/1eCO006Pa3HOCTH CO3JjaHUs POCCUHCKOTO Cy/ia M0 MpaBaM ye-
JIOBEKA U MPeCTaBUTh NPU HEOOXOAMMOCTH COOTBETCTBYIOIIME Npe/ioxkeHus [11].

CrenyeT OTMETHUTD, UTO yYaCTHUKAMHU yHoMsaHyToro 3acefanusa Coseta npu I[lpesu-
feHTe Poccuiickoit @efiepaljiu Mo pa3BUTHIO TPaXKJaHCKOIr0 061ecTBa U NpaBaM 4eJioBe-
Ka U NpUIJalleHHbIMM, IPUHSBIIMMHU y4acTUEe B «KPYTJIOM CTOJie», mpoxojuBiieM B 06-
necTBeHHOHU nasate Poccuiickont @enepauuu 16 mapta 2021 rosaa, npu HEUTPaAJIbHOM OT-
HoweHuu npencenartenss Cosera (B.A. @ajeeB) ObLIM 3asiBJIEHBbl pas3/idYHble MO3UIUU
B OTHOIIEHUH POCCUUCKOTO CyJZia IO NpaBaM 4YeJioBeKa: OT Mo epKaHus UJieu ero co3ja-
Hus ([.A. Ocoxkuna, E.H. MbIc/10BCKUMI U JIp.) 10 OTCYTCTBHSI HEOOXOAMMOCTU B TAKOM CY/ie
(T.H. MockanbkoBa, T.K. AuzapeeBa, B.H. [lnurun u ap.) [12].

BrickazaHHble MHEHMS KaK JIML, BXOAAIIUX B YKa3aHHbIM COBeT, TaK U 3aHMMAIIIUX
pasJIMuHble TOCYAAPCTBEHHbIE N0KHOCTU Poccuiickont @efepanuu, CBOAATCA K CeyI0-
ieMy:

a) TUINOTETUYECKHU MpeAnoJaras yupexJeHue poCCUHCKOro cy/ia o npaBaM 4eJio-
BeKa:

- Oy/ZleT JIM POCCUMCKUU Cy/1 IO TpaBaM 4eJiIoBeKa Clel{HaJIu3UPOBAHHBIM, BXOASAIIUM
B CUCTEMY CY/I0B 00611el OPUCAUKLINY, WU OTAEJNbHON CYyeOHON CTPYKTYPOU;
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- KaKue MO0JIHOMO4YMsA OyAyT nepesaHbl pOCCUMCKOMY CyZAy IO IpaBaM 4eJsioBeKa OT
Konctutynuonnoro Cyzna Poccurickon ®@efepanuy; ¥ Kakasd B 3TOM cJly4ae KOMIETEeHLUs
COXPaHUTCH y MOCJIeLHETO;

- KaKoe MpolieccyajJbHOe 3aKOHOAATeJIbCTBO [JOJHKHO OBITh IOJIO)KEHO B OCHOBY
/eI TeJIbHOCTH POCCUMCKOTO Cy/ia 10 NpaBaM yesioBeka (KOHCTUTYLIMOHHOE, aZlMUHUCTpa-
THUBHOE WJIU FPakJaHCKoe);

6) oTBeprasgs He0OOGXOJAUMOCTb CO3/laHHUA POCCUHCKOTO CyJa IO NpaBaM YeJsOBeKa
npeJjaraeTcs:

— NPUHATb Mepbl 110 YCUJIEHUI0 UHCTUTYTA YIOJHOMOYEHHBIX 10 IpaBaM 4eJsioBeKa
B Poccuiickoit ®Penepanuy (Hafo moJiaraTh, ¥ YNOJHOMOYEHHBIX IO NpaBaM 4esoBeKa
B cyobekTax Poccuiickoit @enepanuu);

- noBbIATh 3P PEeKTUBHOCTD Cy[e6HOW CUCTEMBI B YAaCTH 3aLMThI IpaB U CBOOOJ
YyeJIOBeKa U IpakJaHWHA, UCKJ/IIOYMUB NPOSABJIAEMYI0 HECHPaBeAJMBOCTb N0 OTHOLIEHUIO
K YeJIOBEKY, TPaB/ia, 63 KaKUX-JIMO0 KOHKPETHBIX NPe/JIOKeHUH (C/elyeT OTMETUTD, UTO
KOHKpEeTHbIe Npe/JIoXKeHHs 110 NOBbILIEHUIO CIPaBeAJIMBOCTY IPUHUMaeMbIX Cy/leOHbIMU
OopraHaMu peuieHUi 6bIM cPOpPMYIMPOBaHbl aBTOPOM NMPHU pacCMOTPEHUM BOIpOCa O ca-
Mo3amuTe [13]).

[IpoaHa/M3MpoBaB HOPMATHUBHbBIE NPABOBbIE AKTHI, ONpeJeArIlliie OCHOBBI roCy-
JlapCTBEHHOTO YCTPOKWCTBA COBPeMEHHOI'0 POCCUICKOTO rocyiapCTBa, UCXOJHble IPUHLIU-
bl 3aLMThI IPaB U CBOOO/, YesloBeKa U rpakJaHuHa B Poccuiickoit Pefepanuy, BaKHel-
lMe LejJyd JedaTeJbHOCTH OPraHoB CyZieOHOW BJIACTH, CYLIeCTBYIOIed B COBPeMEHHOM
PoccuiickoM rocyzapcTBe, NIpUHHMasi BO BHHUMaHUe NpoO6JeMHble BOIPOCHI, NOAHATBIE
y4aCTHUKAMM «KpYTJIOr0 CTOJIa», MpoxoAuBilero B O6uecTBeHHON najate Poccuiickont
depepanuy, Ha KOTOPOM paccMaTpUBaJICA BONPOC O CO3/LaHUM POCCUUCKOrO CyJa Mo mpa-
BaM 4YeJIOBEKa, MOXKHO CZieJIaTh CJIeAyIOLHe BBIBObI.

1. Co3aHne pPOCCUHMCKOTO CyJa IO NpaBaM YeJIOBeKa He BIMCHIBAETCA B CYLLeCT-
BYIOLIYI0 CUCTEMY OPraHOB CyZie6HOU BacTU. B ciy4yae co3jaHusa Takoro cyzia He06xoau-
MO Oy/ieT U3MEeHHUTb KOMIIeTEHILIUI0 NPAaKTUYeCKH BCeX CyllecTByoLux B Poccuiickon @e-
Jlepanyu cyfoB, Bkiatodas KonctutynuonHnsiii Cyn Poccuiickoit @efepanuu.

YupexZieHue HOBOT0 OpraHa rocyZjlapCTBEHHOM BJIACTH C llepepacnpeziesieHUeM MoJl-
HOMOYHH CyZl0B NOTpebyeT [ONOJHUTENbHbIX GUHAHCOBBIX PeCypcoB Ha QYHKIMOHUPO-
BaHUe 0OHOBJIEHHOM Cy/1eOHOU CUCTEMBL.

2. B Poccuiickon @enepanyu B HacTosliee BpeMs OTCYTCTBYIOT IIOJIUTUYECKHE, IKO-
HOMHYECKHEe U NPaBOBble ME€XaHU3Mbl, KOTOpbIe MO3BOJAT CAeJaTb POCCUMCKUM CyJ IO
npaBaM 4YeJiOBeKa MOJJMHHO He3aBUCHMBIM (o o6pa3y EBpomelckoro cyja no npasaMm
YyeJI0BeKa) U CO3AaAYT yCI0BUSA /1 6€3yC0BHOIO U CKOPOI'O BBIIOJIHEHUS pellleHUl 3TO-
ro Cy/ia, BOCCTaHABJIMBAIOILEr0 HapyLIeHHYIO ClIpaBeAJIMBOCTb.

3. Co3pmaHMe pOCCUMCKOTO CyJa IO NpaBaM 4YesioBeKa C NMOJUTUYECKOHW, IKOHOMHUYe-
CKOM M NPaBOBOM TOYEeK 3peHHUs HellesJecoob6pa3Ho. PasyMHee npuBecTy B NOPALOK Jelt-
CTBYIOLLYI0 CUCTEMY CyJeOHOM BJIaCTH, ONpe/ieIUB OCHOBHBIM (IJIaBHbIM) IOKa3aTeJeM
pe3y/IbTaToB ee AesATeJbHOCTH 3alUTY IPaB ¥ CBOOO0/ YesloBeKa U rpakJiaHHHa.

4. Jlns noBbilieHUsI 3P PEKTUBHOCTH CYIIECTBYIOLEN Cy/IeOHON CHUCTEMBI, OPUEHTHPO-
BaHUS ee Ha IPUHATHE CIPaBeJINBbIX U aJIeKBaTHBIX pellleHUH B OTHOILEHUM IpaxkjaH Poc-
cuiickoi Peslepaliiy ¥ UHBIX JIUL, IPOXKUBAIOIMX B CTPaHe, HEOOX04MMa OJIUTHYECKas BO-
JIsl TJ1aBbl TOCYIapCTBa, KaK JIMLA, OCYLeCTBIAILEr0 FOCYyAapCTBEHHYIO BJIACTh B CTPaHe.

[Tonutnueckas BoJda [Ipesugenta Poccuiickoit ®efepanyiy B 4acTH NMOBBIILIEHUS 3¢-
$eKTUBHOCTH CylLeCTBYOLeN cye6HON CUCTeMbI, KOTOpas MO3BOJUT HAalPpaBUTb Cy/eb-
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HYI0 BJIACTb Ha pellleHHe OJHOW M3 IJIaBHEUIINX KOHCTUTYIIMOHHBIX 06s3aHHOCTEH rocy-
JlapcTBa - COOJIIOJIeHHs U 3alUThl MPaB U CBOOOJ Yesl0oBEKa U IpakJaHWHA, MOXET 3a-
KJII0YaThCsl B CJIeYIOIIEM:

1) 3aMeHa 3HAYMTEJbHOU YAaCTU Cy[el, B IepBYI0 ouepe/ib TeX, y KOTO penyTalus
HebGe3ymnpeyHa (TO eCThb TeX, KTO nepecTas 06J1a/jlaTh 6e3yNpeyHoN penyTanyei), a Takxke
TeX, KTO UMeeT POJCTBEHHUKOB Cpe/iH JIUI], 3aMell[aioluX ToCyapCTBEeHHbIE TOKHOCTH
Poccuiickoit ®enepaniyu, rocysapcTBeHHbIE TOKHOCTH Cy0'beKTOB Poccuiickoit ®enepa-
I[MY, MYHUIUTIAJbHbIE JIOJKHOCTH, CPeId TOCYJapCTBEHHbIX U MYHUIUIAJbHBIX CIYXa-
IIUX, @ TAKXKe a/IBOKATOB U HOTAPUYCOB;

2) co3JjlaHue CUCTEeMbl CONpe/ie/IbHON TeppUTOPHATbHON MOJACYAHOCTU BCEX el M0
Cy/laM MepBOW UM BTOPOM MHCTAHLUN, YTOObI MCKJIYUTh BO3MOXXHOCTb BJIUSIHUSI «MECT-
HbIX aBTOPUTETOB» Ha PUHSTHE CYyZOM pelLleHus, TO eCTb pellleHUs JOKHbI B 3TOM CJIy-
yae NPUHUMATbCS Cy[aMHU, pacloJsIO)KeHHbIMU B Apyrux (cocegHux) cybbekTax Poccuii-
ckoil Penepanuy;

3) ycTaHOBJIeHMe MeXaHU3Ma pea/ibHOM He3aBUCUMOCTHU CyJlel OT rocyJjapCTBEHHO-
ro amnmnaparTa, BepHYBUIMCb K BbIOOpaM CyJlell palOHHBIX, TOPOJCKHX, OKPY>KHBIX (aBTO-
HOMHBIX OKpPYT'OB), 06JIaCTHBIX U KpaeBbIX, pecny0/JMKaHCKUX (pecnybJyuK B cocTaBe Poc-
cuH) cyznoB. B kauecTBe yc/J0BUM [I/Is1 y4acTHsl B BbIOOpax Ha JOKHOCTb Cy/bU CJeAyeT
YCTAaHOBUTb HaJIMUMe BBICIIETO HPUAUYECKOTO 00pa3oBaHUS, BO3PACT - HE MOJIOXKeE
40 sieT, cTaXX NMPAKTUYECKOW paboOThl MO HPUAUYECKHM CIELUaJbHOCTSIM - He MeHee
10 sieT, a TakKe BBECTU 3allpeT Ha y4yacTHe B BblOOpax JidiaM, 6oJiee ByX JieT Npopabdo-
TaBIIMM B OpraHaxX MpPOKypaTyphl, BHYTPEHHUX JieJ, CIe[CTBEHHbIX OpraHax, a Takxe Ha
JIOJDKHOCTSIX, 3aMelllaeMblX COTPYAHHUKAMH, 1O KOTOPbIM MNpPeAYCMOTPEHO MpPUCBOEHHUE
crielMaJibHbIX 3BAHUM, a TaKXKe Ha JIOJPKHOCTSIX BOEHHOCAYKAIUX (32 UCKJIKYEHUEM BO-
e€HHBIX Cy/I0B);

4) BBeJleHHWE OTBETCTBEHHOCTHU JOJ/DKHOCTHBIX JIML, FOCYJapCTBEHHbIX U MYHUIU-
NaJIbHBIX OPTAaHOB, FOCYZAPCTBEHHBIX U MYHHUIUNAJbHbBIX OPraHU3aI[MH 32 HEUCIIOJIHEHHUE
pelleHH cy/la B yCTAaHOBJIEHHBIN CYy/I0M pa3yMHbIN CPOK, [0 KOTOPOH yKa3aHHbIM JIMLIaM
OyZleT YCTaHABJMBATbhCs HaKa3aHHe B BHU/le MOXXU3HEHHOIO 3alpeTa Ha 3aHATHE JIIOObIX
JIOJPKHOCTEHN B COOTBETCTBYIOLIHX OpraHax.

PeleHu1o 3a/jay no NoBbilIeHHUI0 3QPEKTUBHOCTH CYLECTBYIOLEN CyieOHON CUCTe-
Mbl BIIOJIHE MOXKET MOCOJIeICTBOBATh BpeMeHHas paboyas rpyIia, KOTOPYI MOXKeT o6pa-
30BaTh CoBetT npu [lpe3usenTe Poccuiickoit Penepanyu no pa3BUTHIO IPaXKJaHCKOT0 06-
lecTBa M MpaBaM 4YeJIOBEKa, BKJIIOYMB B Hee JIML, 3HAKOMbIX C pab0oTON Cy/le6HOM cUCcTe-
MBI CO CTOPOHBI (Hay4yHbIe U MeJaroruyeckue paboTHUKH, CIIELUAJUCTbI B 06J1aCTH Opra-
HU3aL MU PaboThl FOCYJapCTBEHHBIX OPraHoB U Ap.). [Ipy 3TOM BK/IIOYEHHE B 3Ty pabouyo
IPYIIY WK NPUBJIeYEeHHE K peaJn3allui npe/jlaraeMbIX Mep JIUII, 3aMelaiuX rocyaap-
CTBEHHbIE JI0OJDKHOCTH, B TOM YHCJIe CyZiel, a TaKKe pYKOBOJUTelel OpraHoB U OpraHu3a-
L[Mi, He NpUBeJET K KeJaeMOMY pe3yJibTaTy, OCKOJIbKY, UMesl BO3MOXXHOCTb NPOBECTH
Heo6Xo/IMMble NPeobpa30BaHus, JJAHHbIE JIMIA 33 TPUALATH JIET He CYMeJIU 3TO C/esaTh
[14; 15].

[lopiuuHas pedopma cyfebHoM cucteMbl Poccuiickoit ®enepanuu, HadaBlIasiCs
C CO3/laHUS YCJIOBUH, KOTOpPble MPUBEAYT K peajbHOU 3aluTe MpaB U CBOOOJ Yes0oBeKa
U rpakJlaHMHa B HallleM TocyZapCcTBe, BOCCTAHOBJIEHUIO CIPaBeJJIMBOr0 pelleHus e,
HECOMHEHHO, OBBICUT aBTOPUTET 'OCY/JapCTBa, ero my6JJUYHOM BJIACTH B 11€JI0M, OPraHOB
rocyZiapCTBa, YaCTbI0 KOTOPBIX SBJISAITCS CyAbl.
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Theory of State and Law

Vladimir A. Vinokurov*

RUSSIAN COURT OF HUMAN RIGHTS:
REAL NEED OR UNNECESSARY JUDICIAL AUTHORITY

Annotation. Through the prism of the state's obligation to respect and protect hu-
man and civil rights and freedoms in the Russian Federation, the article examines the le-
gal basis for the possibility of forming a new court - the Russian Court of Human Rights.
The existing normative legal acts establishing the procedure for the protection of the
rights and legitimate interests of citizens of the country and other persons residing in Rus-
sia by the judicial authorities are considered. The opinions of the members of the Presi-
dential Council for the Development of Civil Society and Human Rights, as well as the par-
ticipants of the "round table" held in the Public Chamber of the Russian Federation on the
establishment of the Russian Court of Human Rights were used.

Based on the results of the analysis, it is concluded that instead of creating another
state body of judicial power, it is necessary to establish the effective functioning of the ex-
isting judicial system, for which specific proposals are formulated.

Keywords: Constitution of the Russian Federation; human and civil rights and
freedoms; Council under the President of the Russian Federation; judicial system; court;
Constitutional Court of the Russian Federation; Court of Human Rights.

The Constitution of the Russian Federation™ determines that a person, his rights and
freedoms are the highest value, and the recognition, observance and protection of human
and civil rights and freedoms is the duty of the state [1, Art. 2]. The basic law of the state also
establishes that human and civil rights and freedoms determine the meaning, content and
application of laws, and are also ensured by justice [1, Art. eighteen]. At the same time, the
Constitution of Russia guarantees state protection of human and civil rights and freedoms in
the Russian Federation and judicial protection of rights and freedoms [1, part 1 of Art. 45,
part 1 of Art. 46], as well as the right of everyone, in accordance with international treaties of
the Russian Federation, to apply to interstate bodies for the protection of human rights and
freedoms, if all available domestic remedies have been exhausted [1, part 3 of Art. 46].

The President of the Russian Federation, who is the head of our state, is defined as the
guarantor of human and civil rights and freedoms in the Basic Law of the country [p. 1 and
2 Art. 80].

In order to assist the head of state in the implementation of his constitutional powers
in various fields, inform the President of the Russian Federation about the state of affairs in
the relevant field, prepare appropriate proposals, various commissions, committees and
councils are formed under the head of state.

In order to inform the President of the Russian Federation and prepare proposals to
him on issues related to human and civil rights and freedoms, in 1993 the Commission on
Human Rights under the President of the Russian Federation was formed, which, as indi-
cated in the document, was created “with the aim of strengthening guarantees of civil and
political rights of citizens of the Russian Federation” [2]. Since 2011, this advisory body

* Vinokurov Vladimir A., Professor of the Department of Theory and History of State and Law St. Peters-
burg State University of the Ministry of Emergency Situations of Russia; Doctor of Law, Associate Professor;
Honored Lawyer of the Russian Federation. E-mail: pravo.kaf _tigp@mail.ru

" The Constitution of the Russian Federation is further referred to as the Basic Law of the State, the Ba-
sic Law of the country.
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under the head of state has received the name “Council under the President of the Russian
Federation for the Development of Civil Society and Human Rights”. At the same time, the
goal of this Council was also clarified: “improving state policy in the field of ensuring and
protecting human and civil rights and freedoms, as well as promoting the development of
civil society institutions” [3].

The Constitution of the Russian Federation provides that state power in the Russian
Federation is exercised by the President of the Russian Federation, the Federal Assembly
(the Federation Council and the State Duma), the Government of the Russian Federation,
the courts of the Russian Federation [1, part 1 of Art. eleven]. The main law of the country
also defines the judicial system of the Russian Federation, which consists of the Constitu-
tional Court of the Russian Federation, the Supreme Court of the Russian Federation, feder-
al courts of general jurisdiction, commercial courts, justices of the peace of the subjects of
the Russian Federation [1, part 3 of Art. 118].

One of the main goals of the Constitutional Court of the Russian Federation is to pro-
tect the foundations of the constitutional order, fundamental rights and freedoms of man
and citizen [1, from part 1 of Art. 125]. Courts of general jurisdiction (which include justic-
es of the peace) consider, including all civil and administrative cases on the protection of
violated or disputed rights, freedoms and legally protected interests [4, paragraph 1, part 2
of Art. 4]. Protection of violated or disputed rights and legitimate interests of an organiza-
tion and citizens in the field of entrepreneurial and other economic activities is designated
as one of the main tasks of arbitration courts [5, paragraph 2 of Art. 5].

Along with the above courts, which are part of the judicial system of the Russian Fed-
eration, the formation of specialized courts and specialized arbitration courts is allowed.
Currently in Russia there is one specialized arbitration court - the court for intellectual
rights, which hears cases on disputes related to the protection of intellectual rights [6,
part 3 of Art. 4; Art. 261].

The Convention for the Protection of Human Rights and Fundamental Freedoms and
its Protocols (concluded in Rome on November 4, 1950) was ratified by the Russian Feder-
ation in 1998 [7].

The named Convention provides for the formation of the European Court of Human
Rights, which is designed to ensure compliance with the obligations assumed by the states
(High Contracting Parties) that have signed the Convention for the Protection of Human
Rights and Fundamental Freedoms and the Protocols thereto.

The Convention for the Protection of Human Rights and Fundamental Freedoms pro-
vides that the European Court of Human Rights “may receive complaints from any natural
person, any non-governmental organization or any group of individuals who claim to be
victims of a violation by one of the High Contracting Parties of their rights recognized in
this Convention or in the Protocols thereto”, but only “after all domestic remedies have
been exhausted, as provided for by generally recognized rules of international law, and
within six months from the date on which the national authorities rendered the final deci-
sion on the case” [8, Art. 34 and 35].

However, despite the fact that the generally recognized principles and norms of in-
ternational law are an integral part of the legal system of the Russian Federation [1, part 4
of Art. 15], the implementation of the decision of the European Court of Human Rights
since December 2015 has become quite problematic, since amendments were made to the
legislation providing for the obligation of the Constitutional Court of the Russian Federa-
tion to make decisions on the possibility or impossibility of “execution in whole or in part
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in accordance with the Constitution of the Russian Federation. Federation of the decision of
the interstate body for the protection of human rights and freedoms, adopted on the basis
of the provisions of the international treaty of the Russian Federation in their interpretation
by the interstate body for the protection of human rights and freedoms, in connection with
which a request was submitted to the Constitutional Court of the Russian Federation” [9].

With the adoption in 2020 of the fifth amendment to the Constitution of the Russian
Federation [10], this norm became constitutional, and now the Basic Law of the State pro-
vides that the Constitutional Court of the Russian Federation resolves the issue of the pos-
sibility of executing a decision of a foreign or international (interstate) court, imposing
a duty on the Russian Federation, if this decision contradicts the foundations of public law
and order of the Russian Federation [1, p. "b", Part 51, Art. 125].

Following the results of the regular meeting of the Council under the President of the
Russian Federation for the Development of Civil Society and Human Rights, held in Decem-
ber 2020, the President of the Russian Federation in January 2021 approved a list of as-
signments, according to one of which the Supreme Court of the Russian Federation togeth-
er with the Ministry justice of the Russian Federation is recommended to consider the fea-
sibility of creating a Russian court for human rights and submit, if necessary, appropriate
proposals [11].

[t should be noted that the participants of the aforementioned meeting of the Council
under the President of the Russian Federation for the Development of Civil Society and
Human Rights and those invited who took part in the “round table” held in the Public
Chamber of the Russian Federation on March 16, 2021, with a neutral attitude of the
Chairman of the Council (In A. Fadeev), various positions were declared with respect to the
Russian court for human rights: from supporting the idea of its creation (G.A. Osokina,
E.N. Myslovsky, etc.) to the absence of the need for such a court (T.N. Moskalkova , T.K. An-
dreeva, V.N. Pligin and others) [12].

The expressed opinions of both the persons who are members of the said Council and
those holding various state positions of the Russian Federation are as follows:

a) hypothetically assuming the establishment of a Russian court of human rights:

- whether the Russian human rights court will be a specialized one, part of the system
of courts of general jurisdiction, or a separate judicial structure;

- what powers will be transferred to the Russian court of human rights from the Con-
stitutional Court of the Russian Federation; and what, in this case, the competence will be
retained by the latter;

- what procedural legislation should be the basis for the activities of the Russian
court of human rights (constitutional, administrative or civil);

b) rejecting the need to create a Russian court for human rights, it is proposed:

- take measures to strengthen the institution of human rights ombudsmen in the Rus-
sian Federation (presumably, and ombudsmen in the constituent entities of the Russian
Federation);

- to increase the efficiency of the judicial system in terms of protecting the rights and
freedoms of a person and a citizen, eliminating manifested injustice in relation to a person,
however, without any specific proposals (it should be noted that specific proposals to im-
prove the fairness of decisions taken by the judiciary were formulated by the author when
considering the issue of self-defense [13]).

Having analyzed the normative legal acts that determine the foundations of the state
structure of the modern Russian state, the initial principles of protecting the rights and
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freedoms of man and citizen in the Russian Federation, the most important goals of the ac-
tivities of the judicial authorities existing in the modern Russian state, taking into account
the problematic issues raised by the participants of the “round table” held in the Public
Chamber of the Russian Federation, at which the issue of creating a Russian court for hu-
man rights was considered, the following conclusions can be drawn.

1. The creation of a Russian court for human rights does not fit into the existing sys-
tem of judicial authorities. If such a court is created, it will be necessary to change the com-
petence of practically all courts existing in the Russian Federation, including the Constitu-
tional Court of the Russian Federation.

The establishment of a new body of state power with the redistribution of the powers
of the courts will require additional financial resources for the functioning of the updated
judicial system.

2. The Russian Federation currently lacks political, economic and legal mechanisms
that will make the Russian court of human rights truly independent (in the image of the Eu-
ropean Court of Human Rights) and create conditions for unconditional and speedy imple-
mentation of decisions this court, restoring the violated justice.

3. The creation of a Russian court for human rights is not expedient from a political,
economic and legal point of view. It is more reasonable to put in order the current system
of the judiciary, defining the main (main) indicator of the results of its activities as the pro-
tection of human and civil rights and freedomes.

4. To improve the efficiency of the existing judicial system, orienting it towards mak-
ing fair and adequate decisions in relation to citizens of the Russian Federation and other
persons living in the country, the political will of the head of state, as a person exercising
state power in the country, is required. ...

The political will of the President of the Russian Federation in terms of increasing the
efficiency of the existing judicial system, which will allow directing the judiciary to address
one of the main constitutional obligations of the state - the observance and protection of
human and civil rights and freedoms, can be as follows:

1) replacement of a significant part of judges, primarily those whose reputation is not
irreproachable (that is, those who have ceased to have an impeccable reputation), as well
as those who have relatives among persons holding public office of the Russian Federation,
public office of subjects of the Russian Federation, municipal offices, among state and mu-
nicipal employees, as well as lawyers and notaries;

2) the creation of a system of contiguous territorial jurisdiction for all cases in the
courts of first and second instances, in order to exclude the possibility of influence of "local
authorities" on the court's decision, that is, decisions should in this case be made by courts
located in other (neighboring) subjects Russian Federation;

3) the establishment of a mechanism for the real independence of judges from the
state apparatus, returning to the election of judges of district, city, district (autonomous
okrugs), regional and territorial, republican (republics within Russia) courts. As the condi-
tions for participation in elections for the office of a judge, it is necessary to establish the
presence of a higher legal education, age - at least 40 years, practical work experience in
legal specialties - at least 10 years, and also introduce a ban on participation in elections to
persons, for more than two years who have worked in the prosecutor's office, internal af-
fairs, investigative bodies, as well as in positions replaced by employees for which the as-
signment of special ranks is provided, as well as in military positions (with the exception of
military courts);
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4) the introduction of responsibility of officials of state and municipal bodies, state
and municipal organizations for non-execution of court decisions within a reasonable pe-
riod established by the court, according to which the said persons will be punished in the
form of a life-long ban on holding any positions in the relevant bodies.

A temporary working group, which can be formed by the Council for the Development
of Civil Society and Human Rights under the President of the Russian Federation, including
persons familiar with the work of the judicial system from outside (scientific and pedagogi-
cal workers, specialists in the field of organizing the work of state bodies, etc.). At the same
time, the inclusion in this working group or involvement in the implementation of the pro-
posed measures of persons holding public positions, including judges, as well as heads of
bodies and organizations, will not lead to the desired result, since, having the opportunity
to carry out the necessary transformations, these persons for thirty years failed to do this
[14; 15].

A genuine reform of the judicial system of the Russian Federation, which began with
the creation of conditions that will lead to real protection of human and civil rights and
freedoms in our state, the restoration of a fair solution of cases, will undoubtedly increase
the prestige of the state, its public authority as a whole, state bodies, of which the courts
are a part.
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AHTHUTEPPOPUCTHYECKAA 3AIMIIEHHOCTD
OBBLEKTOB (TEPPUTOPUI): KPUTUYECKOE OCMbIC/IEHUE
PEAJIM3ALIUH OTAE/IbHBIX OBA3ATE/IbHBIX TPEBOBAHHUH

AHHOmMayus. B cmamee paccmampugarymcst 80npocbi aHMumeppopucmuye-
CKoU 3aujuujeHHocmu 06sekmos (meppumopuii) U omde/bHbIX 00513aMe/IbHbIX mpe-
608aHull, npedss8aseMblX K aGHMUMEPPOPUCMUYECKOL 3aWuljeHHocmu 06seKmos
(meppumoputi). OcywecmesieH Kpumu4eckull aHa/u3 HOPMAMUBHbLIX NPABOBLIX AK-
moe, nocesiujeHHbIX dessmebHOCMU 20CYJdapCcmeeHHbIX OP2aHO8 8 80NPOCax Npomu-
sodelicmeusi meppopusmy, 8KA4asi 00KYMeHMbl, 00s3blearoujue ymaeepicdams
U peaau3osbieamb mpebo8aHusl K AHMUmMeppopucmu4eckoll 3aujulyeHHoCmu 00sekK-
mos (meppumoputi). Ocoboe eHUMaHue ydesneHO hpedynpexc0eHur meppopusmy
(npousakmuke meppopuszma) u 80npPocamM omeemcmeeHHOCMu 3d HapyweHue mpe-
608aHUTl K aHMumeppopucmu4eckoll 3aujulyeHHocmu 06seKkmos (meppumoputi).

B pe3ysabmame npogedeHH020 aHAU3A CPHOPMYAUPOBAHbI 8bI80JbI, HA OCHOBA-
HUU KOMOpblX N0020mo8./1eHbl Nped10H#eHUsI N0 8HECEHU Heo6xX00UMbIX, Ha 832/1510
asmopos, uameHeHull 8 3akoHodame1bcmao Poccutickotl Pedepayuu.

Kmwuegswie caoea: Koncmumyyus Pocculickoii ®Pedepayuu; 6e30nacHocms;
npomusodelicmaue meppopusmy; aHMumMeppopucmuyveckas 3awuyeHHocmy,; mpe6o-
8AHUSI K aHMumeppopucmu4eckoll 3aujuwjeHHocmu o6sekmos (meppumopuii); npe-
dynpescdeHue meppopusma (npoduaakmuka meppopusmd); 0meemcmeeHHOCMb.

B cootBeTcTBUM ¢ KoHcTuTynuen Poccuiickoit @efepanuy Bonpockl 6€30MacHOCTH
OTHOCATCS K BeJleHUI0 Poccuiickoit @efepanui [1, myHKT «M» cTaTbu 71], a 3amuTa npas
¥ cBOOO/J 4yesioBeKa U rpaxkJjaHWHA, obecrieyeHre 06LIeCTBEHHOW 6e30MacHOCTU - K CO-
BMecTHOMY BeJieHUI0 Poccuiickoin @enepanuun u cyobektoB Poccuiickorn @enepanuu [1,
NYHKT «0» 4aCTH NepBOU CTaTbU 72].

B pa3BuTHe KOHCTUTYLIMOHHBIX HOPM OblJI NIPUAT psiJ, 3aKOHOAATe/IbHBIX aKTOB, Ka-
CaloOIIUXCA NMPaBOBOr0 yperyJUpoBaHUs BONPOCOB, CBA3AaHHBIX C 6€30MacHOCTbIO [2-6].
OfHUM U3 TaKUX HOPMaTUBHBIX IPAaBOBBIX aKTOB sABJsAeTc PesepanbHbli 3akoH «O npo-
TUBOJECTBUH TEPPOPU3MY», KOTOPbIM OMNpPEJENSI0TCS OpraHu3alMOHHbIe OCHOBBI MPO-
TUBOJENCTBUA TeppopusMy [7, cTaTbsl 5], BOSMOXXHOCTb BBeJleHUsl IPAaBOBOIO pexuMa
KOHTPTEPPOPUCTHUUYECKOU onepanuu [7, ctaTbs 11], a Takxke psij, APYTUX BOIPOCOB.

[Tog mpoTuBOAENCTBHEM TEPPOPU3MY B AaHHOM Pefiepa/ibHOM 3aKOHE NOHUMAETCA
JleITeJIbHOCTb OPraHoOB roCyapCTBEHHOM BJIACTHU U OPTaHOB MEeCTHOTI'0 CaMOyIIpaBJIeHH ],
a Takke QU3NYECKUX U I0PUAUYECKHUX JIUL 110 NpeJynpexJjeHHI0 Teppopu3Ma, B TOM YHC-
Jie TI0 BBISIBJIEHUIO U NOC/eAY0LeMy YCTPaHEHUIO IPUYHH U YCJIOBUH, CIOCOGCTBYIOLUX
COBEpUIEHHI0 TEPPOPUCTUYECKUX AKTOB (MpoduJaKTUKA TeppopH3Ma), MO BbISIBJIEHMUIO,

* BuHokypos Baadumup Anamosavesuy, npodeccop kadeApbl TEOPUU U UCTOPUU IOCYLapCTBa U NMpaBa
®I'BOY BO CaHnkr-IleTepbyprckuit ynuBepcuteT I'TIC MUC Poccru; JOKTOD IOPUAMYECKUX HAYK, [JOLEHT, 3a-
cayeHHbIU opucT Poccuiickoit @egepanuu. E-mail: pravo.kaf_tigp@mail.ru

* Kopuykose AHdpelii AHdpeeguu, KypcaHT 5 kypca ®TBOY BO Cankrt-IleTepbyprckuii yHuepcurtet I'TIC
MYC Poccum. E-mail: pravo.kaf_tigp@mail.ru

** lagueyaun Kupuaa Bumasavesuu, BeinyckHUK ®PI'BOY BO CaHKT-IleTepOyprcKuil YyHUBEPCUTET
I'TIC MYC Poccuu. E-mail: pravo.kaf_tigp@mail.ru
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npeAynpex/ieHuIo, IpecevyeHu0, paCKpPbITHUIO U paccjiej0BaHUI0 TEPPOPHUCTUUECKOTO aKTa
(6opbba c TeppoOpU3MOM); IO MUHUMU3ALMU U (MJM) JUKBUALUHU MOCTEICTBUN NPOSB-
JieHU# TeppopusMma [7, craTbs 3].

CnenyeT o6paTUTh BHUMaHHUE Ha HE COBCEM yZauyHYI0 GOPMYJIMPOBKY «IpeayIpex-
JleHre Teppopu3Ma», CHHOHUMOM KOTOPOTO fIBJsSIeTCs «podUIaKTUKa Teppopu3Mar». Ha
Halll B3IJIs1[], OCYLLECTBJSATh NPOPUIAKTUKY TePPOpPHU3Ma HEBO3MOXKHO, IOCKOJIbKY B pycC-
CKOM sI3bIKe NPOQUJIAKTHKA — 3TO «COBOKYNHOCTb NpeAyNpeAuTeNbHbIX MEPONPHUATHUH,
HalpaBJIEHHbIX Ha COXpaHEHHUE U YKpeIlJleHWe HOPMaJIbHOIO COCTOSIHUSA, Mopsiika» [8,
c. 646], a TeppopU3M B COOTBETCTBUHU C YKa3aHHbIM PesiepasibHbIM 3aKOHOM - 3TO, B Ilep-
BYIO ouepe/ib, UJe0Jiorus Hacuius. [IpaBusibHee, eciv Obl peyb 1JIa 0 NpeAynpeKJAeHUn
BO3HHUKHOBEHHS U PacIpoOCTPaHEHUsI Ha TeppuTopuu Poccuu uzeosioruu Hacuaus (Ujeo-
JIOTUU TEPPOpPU3MA).

HasBanHbIM ®Pesepa/ibHbIM 3aKOHOM OIpeJiesIeHbl TaKXKe MOJHOMOYMUSA TIJIaBbl roCy-
napctBa v [IpaBuTtenbctBa Poccuiickoit ®@epepanuu no BonpocaM NpoOTUBO/ENCTBUS Tep-
popusMmy.

Tak, [Ipesugent Poccuiickoii ®enepauuu onpejesnseT, B TOM YUC/le OCHOBHblE Ha-
NpaBJieHUs TOCYJapCTBEHHON MOJUTUKU B 06/1aCTU NMPOTUBOAEUCTBUS TEPPOPHU3MY, AJIS
yero 5 okTs6psa 2009 roga yrBepaua KoHuenmymo NpoTUBOAEUCTBUS TeppopusmMy B Poc-
cuiickol ®egepauuu. B ykazanHoit KoHnenuuu npefycMOTpPeHbI 3a/la4v IPOTUBOIENUCT-
BUSI TEPPOPHU3MY, B UMCJIe KOTOPBIX — 3a/ia4a obecrnedyeHUs1 6€30NaCHOCTH rpakJaH U aH-
TUTEPPOPUCTUYECKON 3aUIUILEHHOCTU MOTEHLUAJbHBIX OOBEKTOB TEPPOPUCTUYECKUX
NOCATaTeNbCTB [9, MOANYHKT «A» NyHKTa 11]. Bompockl aHTUTEPPOPUCTUYECKON 3allu-
IleHHOCTH MOTEeHI|UAJIbHbIX 00'bEKTOB TEPPOPUCTUUECKUX MOCATaTENbCTB ONpe/eseHbl
TakXKe KaK OJIHO W3 HalpaBJeHUUN mnpeaynpexaeHus (MpoduJaKTUKH) Teppopu3Ma,
a TakXXe KaK O/jHa U3 OpraHu3aljMOHHO-TEXHUYEeCKUX Mep npeaynpexaeHus (npoduiak-
THUKH) TeppopHu3Ma [9, OANYHKT «e» MyHKTa 21].

B cootBeTcTBUM ¢ HOpMaMu PefepasbHOro 3akoHa «0 MPOTUBOJENUCTBHUU Teppo-
pusmy» [lpaBuTtenbctBo Poccuiickorn ®enepanuy, HapsAy C UHBIMHU BO3JIOKEHHBIMHM Ha
Hero 006s1I3aHHOCTSIMH, OIpeJessieT KOMIEeTEHLUI0 ¢peepalbHbIX OPTaHOB UCIOJHUTEb-
HOW BJIACTH B 00J1aCTH MPOTUBOJENCTBUS TEPPOPU3MY U YCTAaHABJMUBAaeT 00s3aTesIbHbIE
JiJIs1 BBINIOJIHEHUSI TPeOOBaHUS K AHTUTEPPOPUCTHYECKOW 3alUUIEHHOCTH OOBEKTOB
(TeppuTOpUii), KaTeropuu OOBEKTOB (TEPPUTOPUIL), MOPSAJAOK pa3pabOTKH yKa3aHHBIX
TpeGOBaHUHN U KOHTPOJISI 3a UX BBINOJIHEHUEM, MTOPSJ0K pa3paboTKu U ¢opMy macrnopTa
6e30IaCHOCTH TAaKHUX 00'beKTOB (TeppUTOpUi) [7, yHKTHI 1 U 4 4acTu 2 cTaThbH 5].

BoinosiHss JaHHble TpeboBaHus, [IpaBuTenbcTBoM Poccuiickoin Pepepanu HU3/1aHO
noctaHoBsieHUe oT 4 Mast 2008 roga Ne 333 «O koMmmeTeHIIMU peiepalbHbIX OPraHOB UCIIOJI-
HUTEJIbHOM BJIaCTH, PYKOBO/ICTBO JESITEJbHOCTbI0 KOTOPbIX OCylecTBJseT [IpaBuTenbCTBO
Poccuiickoii @esnepaniuy, B 06/1aCTH MPOTHUBOJENCTBUSI TEPPOPU3MY», KOTOPbIM deepasib-
HBbIM OpraHaM UCIOJIHUTEIbHON BJIACTH ObLJIO MOPYyYeHO, B TOM YMCJIe, 06eCcreYnuBaTh aHTU-
TEPPOPUCTHUUECKYIO 3aLULEHHOCTh 00beKTOB (efiepasibHOM COOCTBEHHOCTH, HAXOASIINXCS
B UX BeJleHMHU. B fanbHelieM noctaHoBsieHWeM [lpaBuTesibcTBa Poccuu oT 25 gekabps
2013 roma N2 1244 «O6 aHTUTEPPOPUCTUYECKON 3aUIUILEHHOCTH 00'bEKTOB (TEPPUTOPUI)»
ObLIM YTBepKeHbl [IpaBria pa3paboTKU TPeOOBAaHUM K aHTUTEPPOPUCTUYECKOU 3alUILEH-
HOCTH 06'bEKTOB (TEPPUTOPHUI) U TACIIOpPTa 6€30MaCHOCTH 06'bEKTOB (TeppuTopuit) [11].

HasBaunbiMu [IpaBusiaMu npeaycMOTpeHO, UTO pa3paboTka TpeboBaHUK U GOPMbI
nacrnopta 6e30NacHOCTH (/1/11 BHECEHUSI MPOEKTOB aKTOB 006 UX yTBepJaeHUU B [IpaBu-
TeJbCTBO Poccuiickoi ®Pefiepaniu) ocylecTBISIOTCA Kak ¢esepasbHbIMA OpraHaMM HcC-
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MOJIHUTEJbHOU BJIACTH U OT/EJbHBIMHU IOCyZlapCTBEHHBIMH KOpHopauusMu (B OTHOLIe-
HUM 3aKpelVIEHHbIX 32 HUMU 00'beKTOB, TEPPUTOPUH, NOAJIEXKAINX aHTUTEPPOPUCTHYE-
CKoM 3amuTe), Tak U PefepasbHON CayKO0M BOWCK HallMOHAJbHOU rBapAuu Poccuiickoit
depepanyy (B OTHOLIEHUU MeCT MacCOBOr0 NpeObIBaHUsA JIOJed U 06'beKTOB, TEPPUTO-
pui, noj iexaliux o6s3aTeIbHOM oxpaHe BolickaMu Pocreapaun).

K konny 2020 roga uszaHo 34 npaBUTebCTBEHHBIX IOCTAHOBJIEHUS, KOTOPBIMHU yC-
TaHOBJIEHbI TPeOOBaHUS K aHTUTEPPOPUCTUYECKON 3alUILEHHOCTH 00 beKTOB (TeppuTo-
pui) IWUPOKOro nepeyHs o6beKkToB [12, nyHKT 1]. O6UMi epedyeHb 0O'BEKTOB, K KOTO-
pPbIM YCTAHOBJIEHBI COOTBETCTBYIOIIME TPEOOBAHUS, MOXKHO pa3/ieJIUTh HAa TPU TPYIIIbL:
1) 00'beKTbl pa3iMyHOro QYHKIIMOHAJBHOTO Ha3HAuYeHHUs (CIOPT, BOJOCHAOXKEHHE U BO-
JlOOTBeJIEHUE, KYJIbTYPa, TOCTUHULbI, TOPTOBJIS U Ap.); 2) 06 bEKTHI, HAX0JsIHECS B BeJie-
HUM KOHKpeTHBIX de/iepa/bHbIX OPTaHOB UCTIOJHUTEIBHON BJIACTH; 3) 00'bEKTHI, IPUHA/-
JieXKalllie rocylapCTBeHHbIM KoprnopauusM («PocaTom», «PockocMoc»). OTaesbHOU (YeT-
BEPTOM) rpynnoul 06beKTOB SIBJASAITCA OOBEKTHI, MOAJeXallue 00s3aTeJbHONW OXpaHe
denepasbHON CAy60i BOWCK HallMOHaJbHOUW rBapAauu Poccuiickoit ®enepanuu, KoTo-
pble BKJIIOYEHBI B CIELUATbHbBIN epeueHb, YTBEPKAEeHHBIN pacrnopspkeHueM [IpaBuTesib-
ctBa Poccuiickoit ®egepanuu ot 15 mas 2017 roga Ne 928-p [13].

HecsoxHO 3aMeTUTh, YTO 0QHILIMAIbHO ONyOJIUKOBaHbl Tpe6GOBaHUSA K aHTUTEPPO-
PUCTUYECKOHW 3alMIEHHOCTU 00 bEKTOB (TEPPUTOPHUI), OTHOCSLUXCS He KO BceM defe-
paJIbHBIM OpraHaM HCIOJHUTEJNbHOH BaacTH. OTCYyTCTBUE ONy6JMKOBAaHHBIX TPebOBaHUU
K aHTUTEPPOPUCTUYECKOHN 3alULIEHHOCTH 00'beKTOB (TEPPUTOPUIL), HAXOALUXCS B Be-
JleHuH psifia desepabHbIX OPraHOB UCIOJHUTENbHOM BJIACTU 00'bSICHSIETCS, CKOpee BCETO,
TeM, YTO B 3TUX TPeOOBaHUAX COZEpPKaTCsA JaHHble, OTHECEHHble K CBeJleHUsIM OTrpaHu-
YeHHOro AocTyna (rocyapcTBeHHas TallHa, KOHQUJeHIIMalbHble CBeIEHUS U MP.), YTO Ha
B3IJIs1/l aBTOPOB, ONPaB/aHO, OCKOJIbKY CBeJleHHsl B 006J1aCTH NMPOTHUBOJENCTBUS Teppo-
pU3My B COOTBETCTBUHU C TpeboBaHUsAMU 3akoHa Poccuiickoit ®enepanuu «O rocyaapcr-
BEHHOU TallHe» [14, NyHKT 4 cTaTbU 5] BK/IIOYEHBI B IEpEUYEHb CBEJEHUN, COCTABJISIOLUX
roCcy/lapCTBEHHYI0 TalHy. YIIOMAHYTble TPeOOBAaHMS, HAa HAll B3IJISAA, AOJKHBI My6JIHNKO-
BaThCs (MIPU UX HAJIMUUHU) TOJBKO B TOM YacTH, KOTOpPasi He MOXKET ObIThb UCIOJIb30BaHa
NOTEeHIMAJbHBIMU TEPPOPUCTAMH, TO €CThb JIMIAMH, YIACTBYIOLUIMMU B OCYILE€CTBJEHUU
TEPPOPHUCTHUYECKOU AesATebHOCTH [15, c. 5].

O6paTUM BHUMaHHeE Ha TO, YTO JOJKHO COJlepKaThCsl B TPEOOBAHUAX K aHTUTEPPO-
PUCTUYECKOM 3alUIIeHHOCTH O0O0bEKTOB (TEppPUTOPUM), yCTAHOBJEHHOE BblllleHa3BaH-
HbIMU [IpaBUIaMu pa3paboOTKKU TaKUX TpeboBaHUM (fasiee — 061He TpeboBaHUSA).

CHayaJsia mpejIycbiBaeTCs, YTO B TPeOGOBAHUAX K aHTUTEPPOPHUCTUYECKOM 3allU-
IIIEHHOCTH 06'bEKTOB (TEPPUTOPHU) (fasiee — KOHKpeTHble TPe6GOBAHUSA UM TPeOOBaHMUS
KOHKpETHbIE) J0JKHBI COJlep>KaThCsl MePhl, HAallpaBJeHHbIe HA pelleHHe HEKOTOPBIX BO-
IIPOCOB, KOTOPBIE, Y>Ke YperyJupoBaHbl HOpMaMHU 3aKOHOJAATeNbCTBA. TakK, BOCIpeNnsaTCT-
BOBaHHe HelPaBOMEPHOMY NPOHWKHOBEHUIO Ha OOBbEKT (TeppUTOPHIO), a TaKXKe NMpPesoT-
BpallleHHe HeCAaHKIIMOHUPOBAHHOTO NMPOHOCA 3alpelleHHbIX BeLleCTB NoANaJaeT Mo/, Mno-
HSITHe MPONYCKHOTO peXUMa, KoTophii B PesiepasbHOM 3aKoHe «0 BeJlOMCTBEHHOH OXpa-
He» olpejie/ieH KaK «IOPSAI0K, 06ecreYnBaeMblii COBOKYITHOCTbIO MEPONPUATUN U Mpa-
BUWJI, MCKJIDYAKOIIUX BO3MOXKHOCTb OECKOHTPOJILHOTO BX0Jla (BbIX0/a) Jiul, Bbe3/a (BbI-
e3/la) TPaHCIIOPTHBIX CPeJiCTB, BHOCA (BbIHOCA), BBO3a (BbIBO3a) MMYIECTBA HA OXpaHse-
Mble 0O6'bEKTBI U C OXpaHsSeMbIX 00beKTOB» [16, cTaThs 1] u B @eepanbHoM 3akoHe «O ro-
CyZlapCTBEHHOM OXpaHe», I/le YCTAHOBJIEHO, YTO 3TO «KOMILJIEKC Mep, OCYyIeCTBJIsIeMbIX
OpraHaMM TOCyJapCTBEHHOM OXpaHbl CaMOCTOATEJbHO WJHU COBMECTHO C BJaJie/IbLieM
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(mosib30BaTeiEM) OXpaHsIEMOTO 06'bEKTA M CBSI3aHHBIX C OpraHU3alMel JocTyna Ha oxpa-
HsieMbIH 00'bEKT, NepeBKeHNeM GU3NYECKUX JIUL, TPAaHCIOPTHBIX CPE/CTB HAa OXpaHsie-
MOM 00'bEKTE, IPOHOCOM U IPOBO30M Bellell (rpy30B) Ha OXpaHsEMbIA 00'bEKT UJIHU BbIHO-
COM M BBIBO30M Bellleil (rpy30B) c oXpaHsieMoro o6bekTa» [17, ctaTbs 1]. B Ha3BaHHbIX
de/iepasibHBIX 3aKOHAX COJEPXKUTCA BECh IepeyeHb MepOINPUATUH, KOTOPBIX Ce/lyeT Bbl-
NOJIHATH FOCy/JapCTBEHHOMN Y BEJOMCTBEHHOW OXPaHOW.

Bonpocsl, cBsA3aHHbIE ¢ o6ecrneyeHWeM 3aliUThl CayKeOHOU MHPOPMALUU OrpPaHHU-
YeHHOTO pacnpoCTpaHeHUsl yperyJupoBaHbl HopMaMu 3akoHa Poccuiickoin ®Pepepanuu
«0 rocynapcTBeHHOU TakiHe» [14, pa3gen VI].

Tpe6oBaHMe BBIAB/IATH NOTEHLMAJbHbIX HapyLIMTesJeld YCTAaHOBJEHHOTO pexuma
U (KMJM) mpeceKaTh NOMbITKU COBEPLIEHUSI TEPPOPUCTUYECKOTO aKTa Ha 00'beKTe (Teppu-
TOPHUU) NMPAKTUYECKU HEBBINOJHUMBI, IOCKOJBKY He SICHO, KAKUM 00pa3oM, pabOTHUKHU
OpraHu3ally, OCYLeCTBJAIILEeN CBOIO JesATeJbHOCTb 10 OXpaHe 00'beKTa (TeppUTOPHUH)
OyZyT 3TO OCyllecTBJIATh. [IpaBaa, ciefyeT 06paTUTh BHUMaHMe Ha pellileHHe BepxoBHOro
Cyna Poccuiickont ®egepanuu ot 5 nekabps 2011 roga Ne I'KIIM11-1718, B koTopoMm 3a-
$UKCUPOBAHO, YTO «IpOLEeypa BblIIBJI€HUs MOTEHLUAJbHBIX HApYLIUTENEH ... OCYLeCTB-
JisieTcs noApas/ie/leHUsIMM TPAaHCIOPTHOM 6e30MacHOCTH MyTeM BU3YyaJbHOrO HabJitoje-
HUA 3a JeMCTBUSAAMM Y NICUXUYECKUM COCTOSIHUEM YKa3aHHbIX JuLy» [18]. Ucxoas us usio-
>)KEHHOM MO3ULUHU BbICIIEN Cy[eOHOW MHCTAHLUU CTPaHbl (HECMOTpPS Ha TO, YTO JJaHHOE
N0JI0KEHWE OTHOCUTCS K TpeGOBAaHUAM IO 0becleyeHHI0 TPaHCIOPTHOM 6e30MacHOCTH),
HanpaulyBaeTCs BbIBOJ: NMOTEHIMaJbHbBIX HApyIIUTeJSeNl JO/KHBI BbIABIAATH PabOTHUKU
C1y>0, KOTOpble 3aHUMAITCS OXPAaHOM COOTBETCTBYIOLIMX 0O'bEKTOB (TEPPUTOPUI), IPU-
4yeM TOJIbKO BU3YyaJIbHO HabJ/10/as 3a «JeWCTBUAMU U NCUXUYECKUM COCTOSTHUEM» JIUL,
Npolle/IuX Ha OXpaHseMble 00beKT UM Ha TeppUTOopHUlo. [Ipy 3TOM BO3HMKaeT BONPOC,
O06HapyKMB KaKHe-IUO0 HeCTaHAapTHble AeWCTBUA IMOCETUTeJNs WJIW pabOTHHKA, YTO
Jl0JDKeH cieslaTb OXpaHHUK? W BnipaBe JiM npejcTaBUTE/Ib OXPAHHOM OpPraHU3alUu yCOM-
HUTBCA B IICUXUYECKOM COCTOSIHUM MOCETUTEJSA UJIU PabOTHUKA, YYUTBIBAs, YTO JlaxKe He
BCe CIelIMaJNUCThI C BBICIIMM MeJUIMHCKUM 00pa3oBaHUEM MOTYT 3TO JeJaTb?

Bornpockl MUHMMU3aL MK BO3MOXHBIX IOC/I€/CTBUM U JIMKBUAALUU YTPO3bl TEPPOPHU-
CTUYECKOr0 aKTa Ha 00'beKTe (TEPPUTOPHUU) BECbMA CJI0XKHO NPOTHO3UPYEMBI, a IOTOMY pe-
aJIbHble 1eMCTBUSA, KOTOpble He0OX0AMMO NpeAIPUHUMATh B 3TOM 4acTH He NpefycMaTpH-
BaloTcA. Mepbl, yTBepXK/leHHble B TPEOOBAHUAX K aHTUTEPPOPUCTUYECKON 3alUIEHHOCTH
00'bEKTOB (TeppuUTOpPUI) de/lepalbHbIX OPraHOB UCIOJHUTE/NBHON BJIACTH, B YHC/IE KOTO-
pBIX HeMeJJIeHHOe Ji0BeJleHHhe MHPOopMalnuu 06 yrpose COBeplLIEHHUs] WU O COBepLIEHUHU
TEPPOPUCTUYECKOT0 aKTa A0 TEPPUTOpPHAIbHBbIX OpraHoB 6Ge3zomacHocTtd, MB/| Poccumu
u PocrBapauy, npoBefieHHs C pabOTHUKaMHU 00'beKTOB (TEPPUTOPUI) yUeHUH U TPEHUPO-
BOK M0 UX 6€30MacHON U CBOeBpPEMEHHOMW 3BaKyalluy U3 3[JaHu (COOPY>KEHUH ) U IO MUHU-
MHU3ALUU MOPAJIBHO-TICUX0JIOTUYECKUX NOCJIeACTBUN COBEPILIEHUs TEPPOPUCTUYECKOTO aAK-
Ta [19; 20], K coxasieHH10, He OBBICAT aHTUTEPPOPHUCTUYECKYIO 3aLIUILEHHOCTD.

B 061mux Tpe6oBaHUAX NPEeAYCMOTPEHO, YTO B TPeOOBAHUAX KOHKPETHBIX [10JKEH
ObITb ONpeJiesieH «IOpsJ0K NPOBeJeHUs] KaTeropupoBaHUsl 00'beKTa (TeppUTOPHUH), TO
eCTb OTHeCceHUs 00'beKTa (TeppUTOPUH) K ONpeJieJIeHHON KaTeropur C y4eTOM CTENeHU
yrpo3bl COBepIIEeHHUS HA HEM TEePPOPUCTUYECKOT0 aKTa U BO3MOXKHBIX NOCJEACTBUU ero
COBEepLIEHHH...», 2 BOSMOXXHbIe NIOC/Te[CTBUA COBEPLIEHUA TEPPOPUCTUYECKOTO aKTa «OII-
pesle/IAl0TC Ha OCHOBAHMM IPOTHO3HBIX MOKa3aTesed O KOJIMYecTBe JIIoJeH, KOTopble
MOTYT NOTHUOHYTb WJIM MOJYYUTb BpeJ 3/J0pOBbI0, BO3SMOXHOM MaTepHUaJbHOM ylepb6e
U yllepOe OKpy»Karollell NpUupoJHOU cpejiex.
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CpaBHUM TOJIBKO JiBa KPUTEPHUS], IO KOTOPbIM OOBEKTHI (TEPPUTOPHUHN) Pe/iepabHbIX
OpraHOB UCIIOJIHUTE/IbHOM BJIACTH OTHOCATCA K Pa3/IMYHBIM KaTeropusaM (C y4eTOM CTelleHU
yrpo3bl COBEpIIEHUsI HA HUX TEPPOPUCTUYECKOTO aKTa U BO3MOXKHBIX IIOC/Ie[CTBUM €ro co-
BepllleHUs): IPOTHO3UPyeMOe YMC/I0 NOCTPaZaBLIMX U NPOrHO3WPYeMbIH pasMep MaTepH-
aJIbHOTO yilep6a M yllep6a OKpyKarlledl NpupoAHoW cpefe. Kak mpaBu/Io, KOHKpeTHbIE
TpebOBaHUS YCTAHABIUBAIOT TPHU (pexe — YeThbIpe) KaTeropuu 06 beKToB (TeppuTopuit). [lpu
CPaBHEHMH 3TUX KPUTEPHUEB, MOXKHO YBU/IETH, YTO NOAXO/bI K UX COZlep>KaHMI0 pasHATcA. Tak,
niepBas KaTeropusl 00 beKTy WM TeppUTOpUM B MrHIOCTe Poccuu npucBavBaeTcs Npu ycjo-
BUH, €C/IY IIPEeAII0/IaraeTcs, YTo MPOrHo3MpyeMoe YU CI0 ocTpajaBiiux oyaet 6osee 500 ye-
JIOBEK, @ BO3MOXXHbIM MaTepua/bHbI{ yiep6 npeBbicuT 500 MU/IMOHOB py6Jsel. B To xe
BpeMs 151 00beKTOB (TeppUTOopuii) MUHBOCTOKpa3BUTUSL Poccuu 3TH nokasartesiu Jijis nep-
BOM KaTeropuu COCTaBJsAIOT: 6oJsiee 10 yesoBek U 6osiee 10 MUIMOHOB pybJieit. Kak BUAUM,
KpUTEPUH, KOTOPble B3AThI JIJIs1 ONpe/ieieHUs1 KaTeropuil 06'beKTOB (TeppUTOpH), pa3iny-
HbI U 3aBUCAT OT TOT0, B Yb€M BeZIEHUU HAXOJUTCS 3TOT OOBEKT (TEPPUTOPHS ).

JlJ1s1 HarJIIAHOCTH B IPUJIOXKEHHHU K CTaTbe B TaGJUYHON popMe M3JI0KeHbI YKa3aH-
Hble KpUTEPUH B pa3pese OTZebHbIX (pe/iepa/bHbIX OPraHOB UCIIOJHUTENbHON BJIACTH.

CnenyeT OTMeTHUTD, YTO B TPpeGOBAHUAX K aHTUTEPPOPUCTUYECKOM 3aLUILEHHOCTH
06'beKTOB (TeppUTOPHUI), HAXOAAIMUXCA B BeJleHUU MUHKCTepcTBa IMPPOBOro pa3BUTHS,
CBSI3U M MacCOBBIX KOMMYHHUKauui Poccuiickoit ®efepanyu U MoABEJOMCTBEHHBIX €My
benepanbHON CayKObI M deJlepa/bHbIX areHTCTB, IPUMeHeH UHOM KPUTePUi: 06beKThI,
Ha TEPPUTOPUU KOTOPBIX NPU OIpe/ie/IEHHBIX YCIOBUAX MOTYT OJJHOBPEMEHHO HaXOAUTbCA
omnpejieJIeHHOEe KOJIUYECTBO YeJIOBEK: /11 00 beKTOB KaTeropuu 1 - 6os1ee 400 yesnoBek; A1
06bekTOB KaTeropuu 2 - oT 100 g0 400 yesioBek; AJi1 0O0bEKTOB KaTeropuud 3 — oT 50
Jio 100 yesioBek [21]. AHa/IOTUYHBIN MOJX0/J NPHUMEHEH U MPH YCTAaHOBJIEHUU KaTeropui
00beKTOB (TeppuTopuii) PenepanbHOM CayXObI 0 HAJI30pY B cdhepe 3alUTHI paB MoTpe-
ouTesiell U 6s1aronoJsydus 4yesoBeka, MUHUCTEpPCTBA 3KOHOMUYECKOTro pa3BUTHA Poccuii-
ckoit Penepanuu u MunucrepcTBa puHaHcoB Poccuiickoit Pefiepaliviy, HO JIMIIb C pa3HbIM
KOJIMYeCTBOM pabOTHUKOB U NIOCETUTEJIeH, KOTOpble MOTYT OJJHOBPEMEHHO HAaX04UTbCA Ha
obbekTax [22; 23; 24]. Ha Haw B3rJis/;, UCNOJIb30BaHUE JAHHOTO KPUTEPUS HAMHOIO pa-
3yMHee, 4YeM KaTeropupoBaHUe 110 IPOTHO3UPYyeMOMY YU CJ/IY IOCTPaAaBILHUX.

OT KaTeropuu o6’beKkTa (TeppUTOPHUHM) 3aBUCUT KOMILJIEKC Mep, COOTBETCTBYIOIIUX
CTeNeHU yrpo3bl COBepLIEHUs] TEPPOPUCTUUECKOr0 aKTa U ero BO3MOXXHBIM NOCJe/CTBU-
sIM, KOTOpPbIM yCTaHaBJIMBAeTCsA B KOHKPeTHbIX TpeboBaHUAX. Ho ecnu UCXOAUTh U3 KOH-
CTUTYLHOHHON HOPMBI O TOM, UTO 4YeJIOBEK, ero paBa U CBOOO/AbI ABJAIOTCS BbICLIEH L[eH-
HOCTBIO, a 3alllUTa IpaB U CBOO0/ YyesoBeKa U rpaXkJiaHUHA — 3TO 0653aHHOCTb TOCyAapCT-
Ba, TO TaK JIM BaXXHO «IPOTHO3UPYyeMOe KOJIMYeCTBO MOCTPAJaBIIUX» U 00'beM MaTepH-
aJIbHOTO y1iep6a, TeM 6oJiee MpefoaaraeMblii?

KpoMe H3/105keHHOTO, 3aKOHOZATEJbCTBO TpebyeT, 4TOObl BCe TOCyJapCTBEHHbIE
Y MyHMIMNa/IbHbIE OpraHbl, OpUANYECKHe U pU3NYecKre JIMLA OCYLIeCTB/IAIN Mephl 110 aH-
TUTEPPOPUCTUYECKON 3aILUILEHHOCTH, IPUYEM HErocyJapCTBeHHble OpraHU3alUyd U rpax-
JlaHe — 3a CBOM cyeT; 4TOObI 6bIIM 06pa30BaHbl KoJlJIeTHaJibHble KOOPAWHUPYIOIHE opra-
Hbl Ha BCeX YPOBHAX U3 YHMCJA TOCYAAPCTBEHHBIX CAYXKALIUX U PaOOTHUKOB, Y KOTOPBIX
MMEKTCS CBOM 00513aHHOCTH, KOTOPble HEOOXOAMMO UCIOJIHATD; YTOObI 6bIJI0 0POPMJIEHO
HeBepOsITHOE KOJIMYEeCTBO JOKYMEHTOB, BKJ/I4Yas MacnopTta 6e30MacHOCTH, 6oJibluas
4acTb KOTOPBIX NOATOTABJINBAETCH GOPMaJIbHO.

Becb MaccuB JJOKYMEHTOB, NMOCBSALIEHHBbIA TpeOOBaHHWAM AHTUTEPPOPHUCTUYECKOHN
3alMIIEHHOCTH 00'bEKTOB (TEPPUTOPHUI), /JiT MPAaKTUYECKOW paboThl GecrnoJsie3eH, 0Co-
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OEHHO yYUThIBas yKe MOCTPOEHHbIE 00'bEKTHI; UCI0JAb30BaTh 3TU MHOTOCTPAaHUYHbIE Ma-
Tepuasbl B C/lydae BOSHUKHOBEHHUS TEPPOPUCTUYECKOr0 aKTa HEBO3MOXHO. U 4yTo camoe
JlocagHoe: 3TU odulLMaJbHble 6yMard (0COOEHHO OMyOJHMKOBAaHHbIE) MOTYT SIBJASTBCS
HNO/CIOPbeM TeM, KTO 3aHUMaeTCsl OpraHu3aldel, MJIaHUPOBaHUEM, NMOATOTOBKOH, u-
HaHCHPOBaHMEM U peanu3alyed TeppopUCTUIECKOrO aKTa.

O6uive TpeboBaHUS MpeAyCMAaTPUBAIOT, YTOObI B TPEOOBAHUSAX KOHKPETHBIX ObLIU
onpe/iesieHbl MOPSJJOK KOHTPOJISI BbINOJIHEHUS] KOHKPETHBIX TPeOOBaHUM, JOKHOCTHbBIE
JIULA, YIOJITHOMOYEHHbIX Ha IPOBeJileHHE NMPOBEPOK, a TaKKe BUJ bl IPOBEPOK, OCHOBAHMUS,
NepUOIUYHOCTb U CPOKH UX MpOBeJieHUsl. Pa3zesibl ¢ yka3aHHbIMU HOPMaMHU BKJIIOUEHDI
B KaXkJj0e KOHKpeTHoe TpeboBaHue, yTBepxKJeHHoe [IpaBuTesibcTBoM Poccuiickoit ®epe-
panuu.

B pe3ysibTaTe 6blia CO3jaHa CUCTEMa KOHTPOJIS 32 pab0TOM M0/IBEJOMCTBEHHbIX Op-
raHu3aluy, IprudeM He M0 OCHOBHOM UX JleITeJIbHOCTH, a 110 BONIPOCaM, K KOTOPbIM Opra-
HMU3allus MMeeT BeCbMa KOCBEHHOE OTHOLIEHHE, TaK KaK M0 BOMpPOcaM aHTUTEPPOPUCTH-
YeCKOW 3alUIEeHHOCTU COOTBETCTBYIOIME JO/LKHOCTHBIE JIMIA He COTJIaCOBBIBAIM NPO-
eKT 00'beKTa, B KOTOPOM pa3MellaeTcsl OpraHu3alys, He IPUMHKUMaJU y4acTHue B pacCMOT-
pEeHUU MPOEKTA OCHAIEHUS TEPPUTOPHUM, HA KOTOPBIX MPOBOASATCS MEPONPUSTHS, BbI-
NOJTHSAS Te 3a/ja4y, [J1s1 KOTOPbIX 3Ta OpraHu3alus 6bl1a 06pa3oBaHa.

[loaToMy, mo Bcell BHUAMMOCTH, 3aKOHOJATEJbCTBOM HE NMpeAyCMOTpeHa OTBETCT-
BEHHOCTb, KOTOpasi MOrJia 6bl ObITh IPUMeEHEHa 32 HeCOOJII0/leHhe KOHKPeTHbIX TpeboBa-
HUH U HapYILEHUH, BbISIBJIEHHbIX IPU NPOBEJEHUU IPOBEPKU deJlepaibHbIM OPraHOM MC-
MOJIHUTEJIbHOM BJIaCTH (KpOME, pa3Be YTO, OTBETCTBEHHOCTH JUCIUIIJIMHAPHOM).

Kopmekcom Poccuiickoit ®Penepanyu 06 aJMUHUCTPATUBHBIX IpaBOHApYIlIeHUAX (Ja-
Jiee Takxke - Kozgekc), B yacTHocTy, nosiBuBLIekcsa B 2019 roay cratbelt 20.35, yctaHoBJe-
Ha aJIMUHUCTPATHBHAsA OTBETCTBEHHOCTb 3a HapylleHue TpeboBaHUN K aHTUTEPPOPH-
CTUYECKOM 3alMIIeHHOCTU 06 beKTOB (TeppuTopuit) [25]. [lo ykazaHHOM cTaTbe OTBETCT-
BEHHOCTb HACTyNaeT, B MEPBYI0 O4Yepe/ib, 32 HAapylleHHe yKa3aHHbIX TPeOOBaHUM, HO 3a
UCKJ/IIOYEeHHEeM HapylleHUsl TpeboBaHUU B 06/1aCTH TPAHCIOPTHOM 6€30MacHOCTH U obec-
neyeHUs1 6e30MaCHOCTA 0O'bEKTOB TOMJIMBHO-3HEPTeTUUECKOTO KOMILJIEKCA, aAMUHUCTPA-
THBHbIE HaKa3aHUS 3a KOTOpPble HACTYNalT B COOTBETCTBUU cO cTaTbhsAMU 11.151 u 20.30
Kozekca cooTBeTCTBEHHO.

OcHOBaHHEM /il IPUBJIEYEHUs K OTBeTCTBEeHHOCTH o ctaThe 20.35 Kogekca Poc-
cuiickoit Pesepayuu 06 aJMUHUCTPATUBHBIX IPAaBOHAPYIIEHUSX SABJISETCSA MPOTOKOJI, CO-
CTaBJIi€eMbIH JIOPKHOCTHBIMM JIMIJAMU OPraHOB BHYTpPeHHUX Jen (nmosvuuu), denepasb-
HOr'0 OpraHa UCHOJHUTENbHOU BJIACTH, YIIOJJHOMOYEHHOTO B 06J1acTH 6e3omnacHocTu Poc-
cumickor Penepanv, 1 BOMCK HallMOHa/IbHOU rBapauu Poccuiickont Pepepanuu. OaHo-
BPEMEHHO OMNpeesieHo, YTO YKa3aHHbIe JOPKHOCTHbBIE JIN]A COCTABJSIOT NPOTOKOJIbI MO
Ha3BAaHHOMW CTaTbe «B IpeJieslax CBOMX IOJHOMOYHMK», TO €CTh JIMIIb B TOM 4acTH Hapy-
IIEeHHbIX TPeOOBaHUW K aHTUTEPPOPUCTUYECKOW 3alUILEHHOCTH 0O0beKTOB (TEppUTO-
puil), KOTOpble OTHOCSITCS K BONPOCaM, KOTOPbIMU 3aHUMAETCSl COOTBETCTBYIOUIUN dee-
pasIbHBIY OpraH UCIOJHUTEJbHOW BJIACTH.

Jlo/pkHOCTHBIEe Jvnia defepabHONO OpraHa MCHOJHHUTEJIbHOW BJIACTH, YIOJHOMO-
YEeHHOTro B 00J1aCTU obeclneyeHHs MOKapHOW 6e30MacHOCTH, He BKJIIOYEHBI B YHCJIO TeEX,
KTO BIIpaBe COCTABJISITb NPOTOKOJIbI O HAPYLIEHUU TPEeOOBAaHUM K aHTUTEPPOPHUCTUIECKON
3alUIEHHOCTU 00'bEKTOB (TEPPUTOPHI1), HECMOTPS Ha TO, YTO B COOTBETCTBUH C OOLUMHU
Tpe6OBaHUSAMH B MACHOPT 6€30MaCHOCTU JAOJKHbI ObITh BKJIIOUEHbl MePhI MO MOXXapHOH
6e30IaCHOCTH 00'beKTA (TEPPUTOPUH).
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JlokHOCTHBIEe LA $eepaJlbHOr0 rocyapCTBEHHOTO MOXKAapHOT0 HaZ30pa BIIpaBe
COCTaBJIAATh IPOTOKOJIbI 33 HApyllleHUe TPpe6GOBaHM M 0>KapHOU 6€3011aCHOCTH TOJIBKO NpU
OCylecTBJIeHUU (efiepa/IbHOTO IOCyJapCTBEHHOrO IMOXXapHOro HaZA30pa, HO NPU 3TOM
JIMILIEHbl BO3MOXHOCTH COCTaBJIATh NPOTOKOJIBI B IIpeJieslaX CBOMX IOJHOMOYMH IO CTa-
Tbe 20.35 Kogekca.

YrosioBHasi OTBETCTBEHHOCTb NpeAyCMOTpeHa JIMIIb 3a «HapylleHHe TpeOOBaHUU
obecrneyeHusi 6€30MACHOCTH U aHTUTEPPOPUCTUYECKON 3alUIEHHOCTH OOBEKTOB TOIN-
JINBHO-3HEPreTUYECKOr0 KOMILJIEKCA», €CIH 3TO JiessHUE IMOBJIEKJIO M0 HEOCTOPOKHOCTHU
IpUYMHEHHE TSKKOrO BpeZia 3[0pOBbI0 4Yes/OBeKa, NpHUYMHEHUe KpYNHOro yuepba,
CMepTh YeJioBeKa WU HeCKOJIbKUX JHI [26, ctaTbs 2171]. CienyeT o6paTUTh BHUMaHUeE
Ha TO, 4YTO OYKBaJIbHO Yr0JIOBHOE HaKa3aHHe M0 yKa3aHHOM CTaTbe HACTyNaeT, B IEPBYIO
ouyepe/ib, 3a HapylleHHe TpeOOBaHUM obeclieyeHUs1 6€30MaCHOCTH, a 3aTeM — 3a Hapylle-
HUe TpeOGOBaHMUM obeclieyeHUs] aHTUTEPPOPUCTUYECKON 3alUILEHHOCTH 00'beKTOB. [lo-
CKOJIbBKY B COOTBETCTBUHU ¢ PefiepasbHbIM 3aKOHOM «0 6€30MacHOCTH 0O6'bEKTOB TOIJIMB-
HO-3HEepreTU4ecKoro KoMILIeKca» [27, cTaTbs 2] aHTUTEPPOPUCTHYECKAs 3alUILEHHOCTD
00'beKTa TOIJIMBHO-3HEPTeTUYECKOT0 KOMIIJIEKCA — 3TO «COCTOSIHUE 3alMLIeHHOCTH 3/a-
HUS, CTPOEHUS, COOPYXKEHUsI UM HMHOTO 00'beKTa TONJIMBHO-3HEPreTUYeCKOI0 KOMIJIEKCa,
MecTa MacCoBOT0O Npe6bIBaHUA JIIOJeH, NPensATCTBYOLee COBEPLUIEHUIO HA HEM TEPPOPHU-
CTUYECKOTO aKTa», a MoJ, 6e30MacCHOCTbI0 OOG'BEKTOB TOMJIMBHO-IHEPTreTUYECKOTO KOM-
IJleKca NOHMMAETCsl «COCTOsSIHMe 3alUIeHHOCTH 00beKTOB TOIJIMBHO-3HEPreTUYeCKOoro
KOMIIJIEKCA OT aKTOB HE3aKOHHOTO BMeLIATEJNbCTBA», TO B IAHHOM CJIydyae aHTUTEPPOPU-
CTUYecKas 3aljMILeHHOCTb 00'beKTOB TOIJIMBHO-3HEPreTUYEeCKOI'0 KOMILJIeKCca SBJSAETCS
YaCTHBIM C/1Iy4aeM 6e30MacHOCTH 3TUX 0O'bEKTOB B 11€JIOM.

B pe3ysibTaTe NpoBejeHHOr0 aHa/IM3a HOPMAaTHUBHbBIX IPABOBbIX aKTOB B OTHOIIEHUU
TpebOBaHUM K aHTUTEPPOPUCTUYECKOH 3aLMILIEHHOCTH 00'beKTOB (TePPUTOPHUI) MOXKHO
CZeJIaTh Ceyolre BbIBOABI:

1) BompocCkl NTPOTUBOAEUCTBUSL TEPPOPU3IMY B UACTH ONpefie/ieHUsI Tpeb0BaHUM K aH-
TUTEPPOPUCTHYECKON 3alIMILEHHOCTH KaK OJHOMY W3 HallpaBJIEeHUH NpejynpexJeHus
(mpodusakTUKU) TeppoprU3Ma B COBPEMEHHON KOHCTPYKI UM HOPMATHUBHOTO yperyJaupo-
BaHUSA He MOTYT IPUBECTH K KeJlaeMOMYy pe3yJibTaTy, IOCKOJIbKY «IpefynpeJuTb UJeo-
JIOTHI0» HEBO3MOXKHO;

2) OTCYTCTBYeT eAWHBbIN MOAX0/J KO BCEM O00beKTaM (TEPPUTOPHUSIM) B YACTHU aHTHU-
TEPPOPUCTHUYECKON 3allMILEeHHOCTH, KOTOPbIM JO/KeH 6a3vpoBaThbC Ha TPeOOBaHUAX
K aHTUTEPPOPUCTUYECKOM 3alMILEHHOCTH, NpeJlycMaTpUBaeMbIX Ha 3Tanax NpoeKTUpOo-
BaHUSA 00'bEKTOB ¥ KOMILJIEKCHOTO Pa3BUTHUSA TEPPUTOPHUH;

3) B HacTos11lee BpeMsl BONPOCHI aHTUTEPPOPUCTHUYECKON 3alUIEHHOCTH 00’ beKTOB
(TeppuTOpUIA) CBEZlEHBI K COCTAaBJIEHUIO MACMOPTOB 6€30MacHOCTH, Ha3HAYEHUI0 OTBETCT-
BEHHBIX, He UMeIOLIMX peaJbHON BO3MOXKHOCTH UTO-JIM60 NpeANPUHATD, U YCTAaHOBJIEHUIO
OTBETCTBEHHOCTH, 10 CYTH, HEBUHOBHBIX JIUI] 3@ NPOCYETHl B CTPOUTEJBLCTBE 0O'HEKTOB
Y IJIAHWUPOBKE TEPPUTOPUH;

4) nasg penieHUs BOMPOCOB MO0 UMEKIIMMCSA 00'beKTaM (TeppUTOPUSM) HEOOXOAUMO
OCYLIeCTBJIEHHE Mep MO NPUBEJEHUID OOBEKTOB (TEPPUTOPUN) K TAKOMY COCTOSIHHUIO,
YTOOBI UX AaHTUTEPPOPUCTHUYECKAS 3alUIEHHOCTb OblJla peaJbHOU, a He OYMaXKHOH, [
4yero Heo6X0AMMO BbI/IeJIATh 010/ PKEeTHbIE CPeJICTBa;

5) oTBETCTBEHHOCTH 3a CJ1abyI0 aHTUTEPPOPUCTUYECKYIO 3aLUIILEHHOCTb 0O'bEKTOB
(TeppuTOpPUI) OMKHA BO3JaraTbCsl He Ha OpraHM3alluy, pacliojararpuiydecs Ha JaHHBIX
06'beKTaxX UM OCYILeCTBJSIOLIUX [esTeJbHOCTb Ha Bbl/leJIEeHHOW TEPPUTOPHUH, U UX PYKO-
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BOJUTeJIeM, a Ha TeX JO/DKHOCTHBIX JIML, KOTOpble He INpeAyCcMOTpesJd Heob6XoAuMble
Cpe/CTBa, NMO3BOJIMBLIME INPUHATH Mepbl MO0 AHTUTEPPOPUCTHUYECKOM 3alLUILIEHHOCTH
00'bEKTOB (TEPPUTOPUN);

6) 3aKOHOJATEJbCTBO O TPeOOBAaHUAX K aHTUTEPPOPUCTUYECKOHN 3aLMIIeHHOCTH
06'bEKTOB (TEPPUTOPHI) COAEPKUT HOPMBI, KOTOpbIe M3JIOKEHbl B JPYTUX 3aKOHAaX, TO
eCTb NPOUCXOAUT AyOJIMpOBaHUE HOPMATHUBHBIX TpeboBaHUM. [lapasyiesn3M B 3aKOHO/a-
TeJIbCTBE WJIA yCTAHOBJIEHWE UHBIX NIOAXO/0B B pellleHUH aHAJIOTUYHBIX BOIIPOCOB He CII0-
COGCTBYeT NOHUMAHUIO UCIIOJIHUTENIMH HEOOXOMMOCTH UX BbINOJHEHHUS;

7) BBeleHUE KaTeropui 00’beKTOB (TeppUTOPUI) B 3aBUCMMOCTU OT NpejoJiarae-
MOTr0 KOJIMYeCTBa »KepTB LIUHUYHO C TOYKHU 3PEHHUs MOpaJiY, a C TOYKH 3peHHs 3aKOHaA —
TPAaHUYUT C HApYLIEHUEM KOHCTUTYLUOHHOW HOPMOM, MO KOTOPOU BBICIIEN LIEHHOCTBIO
SIBJIIETCS 4YeJIOBEK, IPUYeM OJIMH, KOK/JbIU YeJIOBEK, a He JIIOJAU B KaKOM-TO KOJIMYeCTBe,
KOTOpBIe MOTYT CTaThb »XepTBaMH, OT 4YKcaa KoTopblx [IpaButenbcTtBo Poccuiickon @epe-
panuu onpegesisieT B 60JiblIed MU MeHbIIeNd cTeleHu TpebyeTcss 06e30NacUTh TOT WU
WHOM 00'bEKT (TeppUTOPHUIO);

8) u3aHue 60JIbIIOTO YK CJIa MHOTOCTPAHUYHbBIX aKTOB, COCTaBJIeHHE OeCUrCIeHHbIX
JIOKyMEHTOB 110 yTBePKJAeHHbIM popMaM, cj1abo peasulyeMble TpebOBaHHUSA, 0COOEHHO Ka-
caroiuecss NpodUJIaKTUKHA TePPOPU3Ma, B YMC/Ie KOTOPBIX «BU3yaJbHOE HabJl0/leHre 3a
JIeUCTBUSIMH U NCUXUYECKUM COCTOSIHUEM JIMI», HE PEIIMT BOMPOC aHTUTEPPOPUCTUYE-
CKOM 3alIHILeHHOCTU 060'beKTOB (TeppUTOPUI);

9) KOHTPOJIb COOJ/IIOJeHHS] TPEOOBAHUM K aHTUTEPPOPUCTUIECKON 3ALIUIIIEHHOCTH 00'b-
eKTOB (TeppuTopuil) dopMasibHbIM; peasibHasi OTBETCTBEHHOCTb HACTyHaeT 3a JeWCTBUS
(6e3meiicTBUE) He B CBA3U C HApylleHHeM TpeboBaHUK K aHTUTEPPOPUCTUYECKON 3allMILEeH-
HOCTHY 00'bEKTOB (TEPPUTOPHIL), a B CBA3U C IPABOHAPYLIEHUSIMU, KOTOPbIE BKJIIOYEHBI, B JIpY-
rve aJMUHUCTPAaTHUBHbBIE COCTABbI, Kacaolyecs, B TOM YUC/le pacCMaTpUBaeMoro BoIpoca.

Ucxona W3 BBILIEU3JIOKEHHOTrO, NMpeJJaralTca CleAylliie U3MeHeHUs B HOpMa-
THBHbIE IPaBOBbIe aKThl Poccuiickoit ®epepanuu:

1. B ®enepanbHoM 3aKkoHe «0 NPOTUBOJENCTBUU TEPPOPUIMY»:

a) cjoBa «IpeAynpexjeHue TeppopU3Ma» 3aMEHHUTb CJIOBAMU «IpeAyNpexaeHre
BO3HUKHOBEHMS U pacpoCTpaHeHUs U1e0J0T UM HAacUIus (U[e0JI0T U TEPPOPU3Ma)»;

6) csoBa «(nmpodUIaKTHKA TEPPOPU3MA)» UCKIIOYUTD;

B) CTAThI0 3 JONOJIHUTb MYHKTOM 7 CJ1eJlyI0L1ero coJepKaHus:

«7) npefynpexeHve BO3HUKHOBEHHS W PaCIHpoOCTpaHeHUs] UJEe0JIOTHUU HaCUJINA
(upeosiornuu TeppopusMa) - JIaHOMepHas NMOCTOSIHHAA paboTa N0 BOCIUTAHUIO U 0byye-
HUIO0 rpaxkaaH Poccuiickoit @efiepaliiu Ha BcexX ypOBHSAX 00pa30BaHUsl, COOJI0IEHUIO NTPAB
¥ cB06O0/, YesioBeKa U rpaxilaHnHa, GOPMUPOBAHUIO TPAXKJAHCKOM NO3ULMH, CTPEMJIEHUIO
3amuiaTb OTevyecTBO.»;

') NyHKT 4 4yacTu 2, yacTu 31,4 u 41 cTaTbu 5 UCKJIIOUUTD.

2. B Konuenuuu npoTuBofencTBUsa TeppopusMy B Poccuiickont Pesepanuy, yreep-
*aeHHoH [Ipe3ugentom Poccuiickoit @enepanuu 5 oktsa6psa 2009 roaa, cioBa «mnpeay-
npex/jeHve (nmpoduiakThKa) Teppopu3Ma» 3aMeHUTb CI0BaMH «IpeAynpexJeHue Bo3-
HUKHOBEHHUSA U pPacHpOCTpaHEeHUs WJeO0JI0OTUM Hacuaud (UJe0JIOTMU Teppopu3Ma)» B CO-
OTBETCTBYIOLLEM NaZiexe.

3. B Koznekce Poccuiickoit Pesepanyu 06 afMUHUCTPATUBHBIX IPAaBOHAPYLIEHUAX:

a) ctatbio 20.35 UCKJIIOYHUTH;

6) B yactu 1 cratbu 23.1 csoBa «ctaTbAMH 20.25-20.35» 3aMeHUTb CJOBaMH
«cTaTbsAIMHU 20.25-20.34»;
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B) B nyHKTax 1, 56 u 103 yactu 2 cratbu 28.3 cioBa «, cratbel 20.35 (B npenenax
CBOUX MMOJITHOMOYMH )» UCKJIIOUUTD.

[IpefiokeHHbIe MEPBI, IO HALlEMy MHEHUIO, UCK/II0YAT HEHYKHOe 6yMaroTBOp4yecT-
BO, obJieryat paboTy opraHusalyi U UHAMBUAYA/IbHbIX IpeANPUHAMaTeel, NpeKpaTAT
IpoBeJleHre He NMPUHOCALIUX M0J1b3bl KOHTPOJIbHBIX MEPONPUATUH, 0CBOOOAAT rocyzaap-
CTBEHHBIX U MYHHUIHUNAJbHBIX CJAYKAIUX OT HECBOMCTBEHHbIX UM QYHKIMN, MO3BOJSAT
CO3/]aTh MeXaHM3M, HallpaBJIeHHbIM Ha BOCIUTaHMe rpaxJaH Poccuu B iyxe maTpUOTHU3-
Ma, J106BHU K PoauHe.
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Annotation. The article deals with the issues of anti-terrorist protection of objects (ter-
ritories) and certain mandatory requirements for anti-terrorist protection of objects (territo-
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In accordance with the Constitution of the Russian Federation, security issues are re-
ferred to the jurisdiction of the Russian Federation [1, paragraph "m" of Article 71], and the
protection of human and civil rights and freedoms, ensuring public safety - to the joint ju-
risdiction of the Russian Federation and the constituent entities of the Russian Federation
[1, point "b" of the first part of Article 72].

In the development of constitutional norms, a number of legislative acts were
adopted concerning the legal regulation of issues related to security [2-6]. One of such
normative legal acts is the Federal Law "On Countering Terrorism", which defines the or-
ganizational foundations of countering terrorism [7, article 5], the possibility of introduc-
ing a legal regime for counterterrorism operations [7, article 11], as well as a number of
other issues ...

In this Federal Law, countering terrorism is understood as the activities of state au-
thorities and local self-government bodies, as well as individuals and legal entities to prevent
terrorism, including the identification and subsequent elimination of the causes and condi-
tions conducive to the commission of terrorist acts ( prevention of terrorism), to identify,
prevent, suppress, disclose and investigate a terrorist act (combating terrorism); to minimize
and (or) eliminate the consequences of manifestations of terrorism [7, article 3].

Attention should be drawn to the not entirely successful wording "prevention of ter-
rorism", which is synonymous with "prevention of terrorism". In our opinion, it is impossi-
ble to carry out the prevention of terrorism, since in the Russian language prevention is
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"a set of preventive measures aimed at maintaining and strengthening the normal state,
order” [8, p. 646], and terrorism, in accordance with the said Federal Law, is, first of all, an
ideology of violence. It would be more correct if it was a question of preventing the emer-
gence and spread of the ideology of violence (ideology of terrorism) on the territory of
Russia.

The named Federal Law also defines the powers of the head of state and the Govern-
ment of the Russian Federation on countering terrorism.

Thus, the President of the Russian Federation determines, among other things, the
main directions of state policy in the field of countering terrorism, for which on October 5,
2009 he approved the Concept of countering terrorism in the Russian Federation. This
Concept provides for the tasks of countering terrorism, including the task of ensuring the
safety of citizens and anti-terrorist protection of potential targets of terrorist encroach-
ments [9, subparagraph "e" of paragraph 11]. The issues of anti-terrorist security of poten-
tial targets of terrorist encroachments are also defined as one of the areas of prevention
(prophylaxis) of terrorism, as well as one of the organizational and technical measures for
the prevention (prophylaxis) of terrorism [9, subparagraph "e" of paragraph 21].

In accordance with the provisions of the Federal Law "On Countering Terrorism", the
Government of the Russian Federation, along with other duties assigned to it, defines the
competence of federal executive bodies in the field of countering terrorism and establishes
mandatory requirements for anti-terrorist protection of objects (territories), categories
facilities (territories), the procedure for developing these requirements and monitoring
their implementation, the procedure for developing and the form of the safety data sheet
for such facilities (territories) [7, paragraphs 1 and 4 of Part 2 of Article 5].

Fulfilling these requirements, the Government of the Russian Federation issued De-
cree No. 333 dated May 4, 2008 "On the Competence of the Federal Executive Bodies, the
Activities of which are Managed by the Government of the Russian Federation, in the Field
of Countering Terrorism" the authorities were instructed, among other things, to provide
anti-terrorist protection of federal property objects under their jurisdiction. Subsequently,
by Decree of the Government of Russia dated December 25, 2013 No. 1244 "On anti-
terrorist security of objects (territories)", the Rules for the development of requirements
for anti-terrorist security of objects (territories) and safety data sheets for objects (territo-
ries) were approved [11].

The aforementioned Rules stipulate that the development of requirements and forms
of security passports (for submitting draft acts of their approval to the Government of the
Russian Federation) are carried out both by federal executive bodies and individual state
corporations (in relation to the objects assigned to them, territories subject to anti-
terrorist protection) and the Federal Service of the National Guard Troops of the Russian
Federation (in relation to places of mass stay of people and objects, territories subject to
compulsory protection by the troops of the Russian Guard).

By the end of 2020, 34 government decrees were issued, which established require-
ments for the anti-terrorist security of objects (territories) of a wide list of objects [12, pa-
ragraph 1]. The general list of objects for which the corresponding requirements have been
established can be divided into three groups: 1) objects of various functional purposes
(sports, water supply and sewerage, culture, hotels, trade, etc.); 2) objects under the juris-
diction of specific federal executive bodies; 3) facilities owned by state corporations (Rosa-
tom, Roskosmos). A separate (fourth) group of objects are objects subject to mandatory
protection by the Federal Service of the National Guard of the Russian Federation, which
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are included in a special list approved by the order of the Government of the Russian Fed-
eration dated May 15, 2017 No. 928-r [13].

[t is easy to see that the requirements for anti-terrorist protection of objects (territo-
ries) that do not belong to all federal executive bodies have been officially published. The
lack of published requirements for the anti-terrorist security of objects (territories) under
the jurisdiction of a number of federal executive bodies is most likely due to the fact that
these requirements contain data classified as information of limited access (state secrets,
confidential information, etc.) , which, in the opinion of the authors, is justified, since in-
formation in the field of countering terrorism in accordance with the requirements of the
Law of the Russian Federation "On State Secrets" [14, paragraph 4 of Article 5] is included
in the list of information constituting a state secret. These requirements, in our opinion,
should be published (if any) only in the part that cannot be used by potential terrorists,
that is, by persons participating in terrorist activities [15, p. 5].

Let's pay attention to what should be contained in the requirements for anti-terrorist
security of objects (territories), established by the above Rules for the development of such
requirements (hereinafter - general requirements).

First, it is prescribed that the requirements for anti-terrorist security of objects (terri-
tories) (hereinafter referred to as specific requirements or specific requirements) should
contain measures aimed at solving some issues that have already been regulated by the
norms of legislation. Thus, preventing illegal entry into an object (territory), as well as pre-
venting unauthorized entry of prohibited substances falls under the concept of access con-
trol, which is defined in the Federal Law "On Departmental Protection" as "an order pro-
vided by a set of measures and rules that exclude the possibility of uncontrolled entry (ex-
it) persons, entry (exit) of vehicles, entry (removal), entry (removal) of property to and
from protected objects” [16, Article 1] and in the Federal Law" On State Protection”, where
it is established that this is "a set of measures carried out by the state security authorities
independently or together with the owner (user) of the protected object and related to the
organization of access to the protected object, the movement of individuals, vehicles at the
protected object, bringing and transporting things (cargo) to the protected object or taking
out and exporting things (cargo) from the protected object” [17, article 1]. The named fed-
eral laws contain the entire list of measures that should be carried out by state and de-
partmental security.

Issues related to ensuring the protection of proprietary information of limited distri-
bution are regulated by the norms of the Law of the Russian Federation "On State Secrets"
[14, Section VI].

The requirement to identify potential violators of the established regime and (or) to
suppress attempts to commit a terrorist act at an object (territory) is practically impractic-
able, since it is not clear how employees of an organization carrying out its activities to pro-
tect the object (territory) will carry out this. True, one should pay attention to the decision
of the Supreme Court of the Russian Federation dated December 5, 2011. No. GKPI11-1718,
which states that "the procedure for identifying potential violators ... is carried out by
transport security units by visual observation of the actions and mental state of these per-
sons" [18]. Based on the stated position of the highest court of the country (despite the fact
that this provision refers to the requirements for ensuring transport security), the conclu-
sion suggests itself: potential violators should be identified by employees of the services
that are engaged in the protection of the relevant objects (territories), and only visually ob-
serving "actions and mental state" of persons who entered the protected object or territory.
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In this case, the question arises, having found any non-standard actions of a visitor or em-
ployee, what should the guard do? And does a representative of a security organization
have the right to doubt the mental state of a visitor or employee, given that not even all
specialists with higher medical education can do this?

The issues of minimizing the possible consequences and eliminating the threat of
a terrorist act at an object (territory) are very difficult to predict, and therefore real actions
that need to be taken in this part are not provided. The measures approved in the require-
ments for the anti-terrorist protection of objects (territories) of the federal executive au-
thorities, including the immediate delivery of information about the threat of committing
or committing a terrorist act to the territorial security agencies, the Ministry of Internal Af-
fairs of Russia and the Russian National Guard, conducting exercises with employees of fa-
cilities (territories), and trainings on their safe and timely evacuation from buildings
(structures) and to minimize the moral and psychological consequences of committing
a terrorist act [19; 20], unfortunately, will not increase anti-terrorist security.

The general requirements stipulate that the specific requirements must define "the
procedure for categorizing an object (territory), that is, assigning an object (territory) to
a certain category, taking into account the degree of threat of committing a terrorist act on
it and the possible consequences of its commission ...", and possible the consequences of
committing a terrorist act "are determined on the basis of predictive indicators on the
number of people who may die or suffer harm to health, possible material damage and
damage to the environment".

Let us compare only two criteria by which objects (territories) of federal executive
bodies belong to different categories (taking into account the degree of threat of commit-
ting a terrorist act on them and the possible consequences of its commission): the pre-
dicted number of victims and the predicted amount of material damage and damage to the
environment. As a rule, specific requirements are established by three (less often - four)
categories of objects (territories). When comparing these criteria, one can see that ap-
proaches to their content differ. So, the first category is assigned to an object or territory in
the Ministry of Justice of Russia, provided that it is assumed that the projected number of
victims will be more than 500 people, and the possible material damage will exceed
500 million rubles. At the same time, for the objects (territories) of the Ministry for the De-
velopment of the Russian Far East, these indicators for the first category are: more than
10 people and more than 10 million rubles. As you can see, the criteria that are taken to de-
termine the categories of objects (territories) are different and depend on who is in charge
of this object (territory).

For clarity, in the appendix to the article in tabular form, the specified criteria are set
out in the context of individual federal executive bodies.

It should be noted that in the requirements for the anti-terrorist security of objects
(territories) under the jurisdiction of the Ministry of Digital Development, Communications
and Mass Media of the Russian Federation and the federal service and federal agencies
subordinate to it, a different criterion is applied: objects on the territory of which in certain
conditions, a certain number of people can be simultaneously present: for objects of cate-
gory 1 - more than 400 people; for objects of category 2 - from 100 to 400 people; for ob-
jects of category 3 - from 50 to 100 people [21]. A similar approach was applied when es-
tablishing the categories of objects (territories) of the Federal Service for Supervision of
Consumer Rights Protection and Human Well-being, the Ministry of Economic Develop-
ment of the Russian Federation and the Ministry of Finance of the Russian Federation, but
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only with a different number of employees and visitors who may be present at the same
time at the facilities [22; 23; 24]. In our opinion, using this criterion is much more reasona-
ble than categorizing according to the predicted number of victims.

The complex of measures corresponding to the degree of threat of committing a ter-
rorist act and its possible consequences, which is established in specific requirements, de-
pends on the category of the object (territory). But if we proceed from the constitutional
provision that a person, his rights and freedoms are the highest value, and the protection of
human and civil rights and freedoms is the responsibility of the state, then is the “predicted
number of victims” and the amount of material damage so important, especially the sup-
posed?

In addition to the above, the legislation requires that all state and municipal bodies,
legal entities and individuals take measures for anti-terrorist protection, and non-
governmental organizations and citizens - at their own expense; that collegial coordinating
bodies are formed at all levels from among civil servants and employees who have their
own responsibilities that must be performed; so that an incredible number of documents
have been issued, including safety data sheets, most of which are prepared formally.

The entire array of documents devoted to the requirements of anti-terrorist protec-
tion of objects (territories) is useless for practical work, especially taking into account the
already built objects; it is impossible to use these multi-page materials in the event of a ter-
rorist act. And what is most annoying: these official papers (especially those published) can
be of assistance to those who are involved in the organization, planning, preparation, fi-
nancing and implementation of a terrorist act.

General requirements provide that specific requirements determine the procedure
for monitoring the implementation of specific requirements, officials authorized to conduct
inspections, as well as types of inspections, grounds, frequency and timing of their conduct.
Sections with the specified norms are included in each specific requirement approved by
the Government of the Russian Federation.

As a result, a system of control over the work of subordinate organizations was
created, and not on their main activity, but on issues to which the organization has a very
indirect relationship, since on anti-terrorist security issues, the relevant officials did not
agree on the project of the facility, in which the organization is located, did not take part in
the consideration of the project of equipping the territories where the events are held, per-
forming the tasks for which this organization was formed.

Therefore, in all likelihood, the legislation does not provide for liability that could be
applied for non-compliance with specific requirements and violations revealed during the
inspection by the federal executive body (except, perhaps, disciplinary liability).

The Code of Administrative Offenses of the Russian Federation (hereinafter also re-
ferred to as the Code), in particular, Article 20.35, which appeared in 2019, establishes ad-
ministrative liability for violation of the requirements for anti-terrorist protection of ob-
jects (territories) [25]. Under this article, responsibility occurs, first of all, for violation of
these requirements, but with the exception of violation of requirements in the field of
transport security and ensuring the safety of objects of the fuel and energy complex, ad-
ministrative penalties for which occur in accordance with Articles 11.151 and 20.30 of the
Code respectively.

The basis for prosecution under Article 20.35 of the Code of the Russian Federation on
Administrative Offenses is a protocol drawn up by officials of the internal affairs bodies (po-
lice), the federal executive body authorized in the field of security of the Russian Federation,
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and the troops of the Russian National Guard Federation. At the same time, it was determined
that these officials draw up protocols on the named article “within the limits of their powers,”
that is, only in that part of the violated requirements for anti-terrorist protection of objects
(territories) that relate to the issues dealt with by the relevant federal executive body.

Officials of the federal executive body authorized in the field of fire safety are not in-
cluded among those who have the right to draw up protocols on violation of the require-
ments for anti-terrorist security of facilities (territories), despite the fact that, in accor-
dance with general requirements, the safety data sheet must contain measures for fire safe-
ty of the object (territory) are included.

Officials of the federal state fire supervision have the right to draw up protocols for
violation of fire safety requirements only when exercising federal state fire supervision, but
at the same time they are deprived of the opportunity to draw up protocols within their
powers under Article 20.35 of the Code.

Criminal liability is provided only for “violation of the requirements for ensuring the
safety and anti-terrorist security of the fuel and energy complex”, if this act entailed, by
negligence, the infliction of grievous harm to human health, causing major damage, the
death of a person or several persons [26, Article 2171]. It should be noted that literally
criminal punishment under this article occurs, first of all, for violation of security require-
ments, and then - for violation of requirements for ensuring anti-terrorist security of facili-
ties. Since, in accordance with the Federal Law “On the Safety of Fuel and Energy Complex
Facilities” [27, Article 2], the anti-terrorist security of a fuel and energy complex facility is
“the state of security of a building, structure, structure or other facility of the fuel and ener-
gy complex, a place of mass stay of people preventing the commission of a terrorist act on
it", and the safety of fuel and energy complex facilities means” the state of security of the
fuel and energy complex objects from acts of unlawful interference”, then in this case the
anti-terrorist security of the fuel and energy complex facilities is a special case of the safety
of these facilities in the whole.

As a result of the analysis of regulatory legal acts in relation to the requirements for
anti-terrorist protection of facilities (territories), the following conclusions can be drawn:

1) the issues of countering terrorism in terms of defining the requirements for anti-
terrorist protection as one of the areas of prevention (prophylaxis) of terrorism in the
modern design of regulatory regulation cannot lead to the desired result, since it is imposs-
ible to “prevent ideology”;

2) there is no unified approach to all objects (territories) in terms of anti-terrorist se-
curity, which should be based on the requirements for anti-terrorist security, envisaged at
the stages of design of objects and integrated development of territories;

3) at present, the issues of anti-terrorist security of objects (territories) are reduced
to the compilation of safety data sheets, the appointment of persons in charge who have no
real opportunity to do anything, and the establishment of responsibility, in fact, innocent
persons for miscalculations in the construction of facilities and planning of territories;

4) to resolve issues on existing facilities (territories), it is necessary to take measures
to bring facilities (territories) to such a state that their anti-terrorist protection is real, and
not paper, for which it is necessary to allocate budget funds;

5) responsibility for the weak anti-terrorist security of facilities (territories) should
be assigned not to organizations located at these facilities or operating in the designated
area, and their leaders, but to those officials who did not provide the necessary means to
take measures to anti-terrorist security of objects (territories);
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6) the legislation on requirements for anti-terrorist security of objects (territories)
contains norms that are set forth in other laws, that is, there is a duplication of regulatory
requirements. Parallelism in legislation or the establishment of other approaches in solving
similar issues does not contribute to the understanding of the performers of the need for
their implementation;

7) the introduction of categories of objects (territories), depending on the expected
number of victims, is cynical from the point of view of morality, and from the point of view
of the law, it borders on a violation of the constitutional norm, according to which the high-
est value is a person, and one, each person, and not people in which - the amount that can
become victims, from the number of which the Government of the Russian Federation de-
termines, to a greater or lesser extent, it is required to secure this or that object (territory);

8) the publication of a large number of multi-page acts, the compilation of countless doc-
uments according to approved forms, poorly implemented requirements, especially those re-
lated to the prevention of terrorism, including "visual observation of the actions and mental
state of persons”, will not resolve the issue of anti-terrorist security of objects (territories );

9) formal control over compliance with the requirements for anti-terrorist security of
objects (territories); real responsibility arises for actions (inaction) not in connection with
a violation of the requirements for anti-terrorist security of objects (territories), but in
connection with offenses that are included in other administrative structures concerning,
among other things, the issue under consideration.

Based on the foregoing, the following amendments to the regulatory legal acts of the
Russian Federation are proposed:

1. In the Federal Law "On Countering Terrorism":

a) the words "prevention of terrorism" shall be replaced by the words "prevention of
the emergence and spread of the ideology of violence (ideology of terrorism)";

b) the words "(prevention of terrorism)" shall be deleted;

c) Article 3 shall be supplemented with clause 7 as follows:

"7) prevention of the emergence and spread of the ideology of violence (ideology of
terrorism) - systematic constant work to educate and educate citizens of the Russian Fed-
eration at all levels of education, respect for human and civil rights and freedoms, the for-
mation of a civic position, the desire to defend the Fatherland";

d) Clause 4 of Part 2, Parts 31, 4 and 41 of Article 5 shall be excluded.

2. In the Concept of Countering Terrorism in the Russian Federation, approved by the
President of the Russian Federation on October 5, 2009, the words “prevention (preven-
tion) of terrorism” shall be replaced by the words “prevention of the emergence and spread
of the ideology of violence (ideology of terrorism)” in the corresponding case.

3. In the Code of Administrative Offenses of the Russian Federation:

a) to exclude article 20.35;

b) in Part 1 of Article 23.1, the words “Articles 20.25-20.35” shall be replaced by the
words “Articles 20.25-20.34";

c) in clauses 1, 56 and 103 of part 2 of article 28.3 the words ", article 20.35 (within
the limits of their powers)" shall be deleted.

The proposed measures, in our opinion, will eliminate unnecessary paperwork, facili-
tate the work of organizations and individual entrepreneurs, stop carrying out unhelpful
control measures, release state and municipal employees from functions unusual for them,
and create a mechanism aimed at educating Russian citizens in the spirit of patriotism, love
for the Motherland.
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OBECIHHEYEHHME ITPAB U CBOBO/] YEJIOBEKA
HA OCHOBE COOTHOHWEHHWA NPUHIOUIIOB
HOPMOTBOPYECTBA U 3AKOHHOCTH

AHHOomayus. B Hacmoswell HayyHOU cmambve paccmMampuearmcsi 80npochl
obecneveHust npas u c80600 4es08eKa, Yepe3 NPu3My COOMHOWEHUS] NPUHYUNO8 HOP-
Momeopvecmea U 3aKOHHocmu. B uccsaedosaHuu npogeden auaau3 ¢hakmopos,
BAUSIOWUX HA HEYKJAOHHOE obecnevyeHue 3aKOHHOCMU, 0C8eWeHbl OCHO8HblE MeHJeH-
Yuu HOpMOMEOPH4eCKoll U npasonpuMeHUmMeAbHOU NpaKMuKu 6 3aKkoHodame/ibcmae
Poccuu Ha cospemenHoMm smane. Kpome mozo, daHbl pekomeHndayuu, Kacaroujuecs
K/AI04e8bIX achekmos 0151 da/ibHeliwe20 co08epuleHCME08aHUS U pa3guImMusi KAHYeablx
demokpamuyeckux nodxodos.

Kamwuessie cioea: oGecheyeHue, 3aKOHHOCMb, HOPMOMBOPYECMBO, HOPMA-
MmueHble aKmbvl, MeXcOYHAPOOHble CMAHAAPMbl, 0eMOKpAmMu3M, npasa, ceo6odsl, 2y-
MAHU3AYUSL.

[IpoBo3r.iaiieHre Poccuu npaBOBBIM COLMATIbHBIM 'OCY/IApCTBOM OIpe/ie/isieT Heo6Xo-
JIMMOCTb He TOJIbKO 3aKpelJieHUs BEpXOBEHCTBA MpPaBa BO BceX chepax KU3HeAesTETbHOCTH
0011eCTBa, HO U obeclieueHre ero BHeJpPEeHUsI B MPAKTUKY OOLIECTBEHHOTO U IOCy/1apCTBEH-
HOTO CTPOUTEJIbCTBA, a TAKXKe MOBbIIIEHUE YPOBHS 3aKOHHOCTH W INpaBomnopsiika. B cBs3u
C 3THUM, YBEJIMYUBAETCS POJib FOCYAPCTBA U MPABA, HAYYHbIX Pa3pabOTOK MPO6JeM CYIIHO-
CTH, IPUPO/bl ¥ 3HAYEHUSI MHCTUTYTOB IPAaBOOOpa30BaHUs M IPaBOTBOPYECTBA.

OcHoBHasd 3ajjaya Jito60ro rocyZjapcTBa — rapaHTUPOBATh UCIOJIHEHUE 00'beJUHEH-
HOHM BOJIM O6LIECTBA, CO3/IaTh paBHbIe YCJOBHUS JJIS KOK/A0T0 UHAUBUYYMa B MOJb30Ba-
HUU NOBCEHEBHbIMH YKU3HEHHBIMU NOTPe6HOCTAMH [5, c. 18]. [Ipo6es1 B mo3HaHUU PYHK-
[IMOHAJIbHOM CBS3U NpaBa U 061eCTBa, IMHAMUYECKUX MPOLeCCOB 06MeHa UHpopMaLuen
MeX/ly HUMH YCJIOXKHSEeT 33/1a4y GOPMUPOBAHUS HALMOHAJBHOU MPAaBOBOM CUCTEMBI, OC-
HOBAaHHOM Ha r'yMaHUCTUYECKON MpaBoBOW TpaAuluu. PyHJaMeHTOM OOHOBJIEHUS 3aKO-
HOJZlaTeJIbHOU 6a3bl, GOPMUPOBAHUS NMPABOBbIX HOPM, OCHOBAaHHBIX Ha MPHUHIUMNAX CIpa-
BeJJIMBOCTH, PABEHCTBA, 3aliUThl NpaB M 3aKOHHbIX UHTEPECOB, JO/HKEH CTAaTh HAy4YHO
060CHOBaHHBbIM KOMILJIEKCHBIM NpPOLECC, HalleJIEeHHbIA Ha MOJEPHU3alLMI0 BCell KOHIlenN-
I[MU TpPaBOOOpa30BaHUSA, C Y4ETOM TeHJeHIUH HHPOPMAIMOHHO-TEXHUUYECKOU Tepe-
TpaHcpopMaLMy rocyZapcTBa U Mpasa.

C y4eTOM MHOTOTPAHHOCTH U MHOT'0ACIIEKTHOCTH TAKOT0 SIBJIEHHS, KaK MPaBO U MHO-
ropaKTOPHOCTH TAKOTro Mpoliecca, Kak NpaBoobpa3oBaHUe B HPUAUYECKOHN JUTepaType
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OCTpPO OLLyIIaeTcs HeJOCTaTOYHOCTb HAyYHBIX UCCJe[0BaHUN NPOOIEMAaTUKH UX CYLIHO-
CTH, COZlep>KaHUA U 3HAYEHHUs, YTO CO3/aeT NpeJOChIIKH HEeloC/1e[0BaTe/IbHOCTH B IPAKTH-
yeckou cdhepe BbIpaOOTKU M 3aKpeNJieHUsI HOpM IpaBa (HOPMOTBOPYECTBA).

Kpowme Toro, n106as chepa fesATeJbHOCTH, B TOM YUCJIe U HOPMOTBOPYECTBO, OCHO-
BbIBAeTCA HAa IPUMEHEHUH oNpe/ie/IeHHbIX IPUHLUUIOB. [Ipy 3TOM fj0/1KeH peain30BaThCsA
IJIaBHBIA MPUHLMI - obecrieyeHre MaKCMMaJbHOU 3Qp(EKTUBHOCTH BCEM CUCTEMBI T'OCY-
JlapCTBEHHOTO YNIPaBJIeHUs B pe3yJibTaTe ee JeATeJbHOCTH.

Y4uTeIBas BbILIEU3JI0KEHHOE, IPUHIIMIIBI HOPMOTBOPYECTBA HalpaBJ/eHbl Ha pelle-
HUe OOILIMPHOro Kpyra 3azady, 1o pa3/IMYHbIM HalpaBJeHUsM BO3JelcTBUs. TakuM obpa-
30M, UX YMeCTHO pacCMaTpUBaThb B KOMILJIEKCE, U KaK CUCTeMY 06a30BBIX MOJIOKEHUH, OC-
HOBHBIX U/JieH, pYKOBOJAILIUX MPaBUJ, 3aKOHOMEPHOCTEMN, COrJIaCHO KOTOPBIM OCYLeCTB-
JIIeTC HOPMOTBOpYeCKas AeATeJbHOCTb, YCTAaHABJIMBAETCA O4YepeJHOCTb 3TAINOB 3TOHU
JleTeJIbHOCTH, U KaK 001Me TpeboBaHUs, IpeibsABJIsieMble K COZepKaHUI0 HOPMaTUBHbBIX
aKTOB (Kak MpaBOBbIX GOPM yIpaBJeHYECKOU J1eATEbHOCTH ).

HopMoTBOpYecTBO [j0J1KHO, B IEPBYI0 0Yepe/ib, OCHOBBIBATHCS Ha M0J10KeHUAX KoH-
ctutyuuu P®, B cT. 80 n. 2 KoTopoH, ckasaHo, 4yTo [Ipe3usieHT sABJsieTCS rapaHTOM INpPaB
Y CB006OJ YesioBeKa U rpakgaHuHa. OHaKo, MoJ4epKUBAeTCs, YTO UX OCYLeCTBJIeHUe He
JI0/DKHO HapyliaThb NpaBa M CBOOO/bI PYTHX JIML, YTO 3aKpeInJsieHo B cT. 17 4. 3 KoHcTHUTy-
nuu PO koTtopada riacut: «<HUKTO He MOXeT ObITh IPUHYX/AEH K BbIpa>KEHUI0 CBOMX MHe-
HUM U y6exJeHUH UM 0TKasy OT HUX». B pasBuTue faHHOTrO noJsoxeHus KoHcTuTynus
P® B cT. 55 3aaB/g€T 0 TOM, YTO MpaBa U CBOOO/bI YeJI0BEKA U TPaKJaHUHA MOTYT ObITh
orpaHu4YeHbl ¢esepaJbHbIM 3aKOHOM, €CJIM 3TO OyJeT BbICTYNaThb 3alUTOW OCHOB KOH-
CTUTYLIMOHHOTO CTPOSl, HDAaBCTBEHHOCTH, 3/J0POBbS, IPAaB U 3aKOHHBIX UHTEPECOB APYTUX
JiuL, obecrieyeHHs1 060POHBI CTPAHbI M 6€30MACHOCTU rocyAapcTaa [3, c. 12].

OcHOBBIBasICb HA 3TOM, BUJUTCS BEPHBIM PAacCCMOTPeHHe 6a30BOT0 NMPUHIMINA, KOTO-
pbIi ABJISIETCA OTHPAaBHON OCHOBOM GOPMHMPOBAHMUS HOBBIX HOPM IpaBa — NPHUHIMI 3a-
KOHHOCTHU - NPUHIMI, KOTOPbIM B LIMPOKOM CMBbICJIe INpeJloJaraeT 4eTKy Hepapxuio
IIPaBOBBIX aKTOB, NPOLeAYPY NPUHATUA aKTa, €ro Cojep:KaHHue, a TaKXKe JeATeJbHOCTb
CyO'bEKTOB HOPMOTBOPYECTBA TOJIBKO B IIpe/iesiaXx CBOe KOMIETeHIIMM, Ha OCHOBe 3aKOHa
Y B [IOJIHOM COOTBETCTBUM C HUM. B y3koM (IIpsIMOM) cMbICJIe, 3aKOHHOCTb — 3TO CTPOTOE,
TOYHOe, 6e3yCJI0BHOE UCIOJIHEHUE U COOJII0/leHe BCeMU CyO'beKTaMHU NpaBa Ha TePPUTO-
pHU CYBEPEHHOTI0 rocyZlapCcTBa JeMCTBYIOIIMX HOPMAaTUBHBIX IPABOBBIX aKTOB.

B cBoM0 04epesb 3aKOHHOCTb, B HOPMOTBOPYECKOM IJIaHe, COAEPXKUT U/ZIeH, BO-TIEPBBIX,
0 BepXOBEHCTBe (BbICILIEN IOpUANYECKON CHUJIe) II0JI0KEHUH 3aKOHA 0 HOPMax BceX MPaBOBbIX
aKTOB; BO-BTOpPBIX, O NpeJoNpe/ie/IeHHOCTU IOJIO)KEHHUSAMU 3aKOHOB Kpyra Cy6beKTOB
HOPMaTHUBHBIX NOJTHOMOYMH B rocyapcTBe, $OpM M rpaHUL, COOTBETCTBYIOLIEH UX Jes-
TeJIbHOCTH; B-TPETbUX, 00 06513aHHOCTU roCyJapCTBa OPraHU30BaTh peajn3alUIo JaHHbIX
TpeboBaHUH B NpolLiecce NPOU3BO/CTBA NIPAaBOTBOPYECKOM eI TEJTbHOCTH.

[IpyHLIMI 3aKOHHOCTH NPUCYL TOJIBKO B IPAaBOBOM JIeMOKPaTHU4Ye€CKOM roCyapCTBe.
3ayacTylo, TakOM NPUHLUI HOPMOTBOpPYECTBA OIpe/esisgeTcsl, KaK NPUHLMUI T'yMaHU3Ma,
uJiess KOTOPOro NMOCTOSIHHO pacCIIMpseTCsl U OKa3blBaeT CBOe BJIMsSIHHUE Ha pa3JinyHble cde-
pbI 0011eCTBEHHOM )KU3HH, B TOM YHCJIe © HA HOPMOTBOPYECTBO.

TakuM 06pa3oM, HOpMaTUBHbIE AKThI 3aKPEMJISIOT U YTOYHAIOT OTHOLIEHUS MEXAY
BCEMM aKTOPaMH, FOCYAapCTBOM U 061ecTBOM. [103TOMy, OHM AOJIXKHBI OBITh HallpaBJ/IeHbI
Ha obeclieyeHHe 6e30MaCHOCTH YesJl0OBeKa U rpakJaHUHA, IPU3HAHUE LJeHHOCTeH JINYHO-
CTH, YBaXKeHHe ero JOCTOMHCTBA, 3alMThl OT NMPOU3BOJIA, CO3/LaHHE BCeX HEOOXOAUMBIX
YCJIOBHUM JJI1 HOPMaJIbHOI'O CYLeCTBOBAaHUSA U Pa3BUTHUSA JIMYHOCTU. ITOT NPHUHLMII, IO-
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BCEMECTHO, He0OX0AIMMO NPUMEHSATH NPU OCYLeCTBJIEHUU HOPMOTBOPYECKOH JlesITe/IbHO-
cTH B Poccum.

[IpyHuMn AeMoKpaTHh3Ma y4yeHble GOpPMYJUPYIOT KaK OJAUH W3 TJIAaBHBIX U OOILMUX
NPUHLUIOB IOCTPOEHUS COBPEMEHHOr0 TroCyJapcTBa BOOOLle U TOCYJapCTBEHHOIO
ynpaB/JeHuss B 4YacTHOCTU. OH pacrnpocTpaHdeTcd Ha BCe BHJABI HUCIOJHUTEJIBHO-
pacnopsUTeJbHON AeATeJTbHOCTH U Ha Bce QYHKLUOHUPYIOLMe yIIpaBJeHYeCKue CTPYK-
TYypbI FOCyiapCTBa.

JTOT NPUHLMI TpebyeT peasibHOrO y4yaCTUsl I'PakJaH B OCyIleCTBJEHUU rocyap-
CTBEHHOTO YNpaBJieHUs, B TOM 4HuCJie IPpU pa3paboTKe HOPMATUBHbIX aKTOB, peryJu-
pYIOIIMX ONpeJiesleHHble 00lecTBeHHble OTHOLIeHUs. OCylecTBIsAsI HOPMOTBOPYECKYIO
JleITeJIbHOCTb, OpPraHbl JOJKHbI YYUTbIBATh UHTepeCchbl 00IeCTBa, OCYIEeCTBAATb «00-
lleCTBEHHbIe 0OCYXKJeHHUs» 10 HOBbIM IpaBWJIaM IOBeJleHUs, 3aTparuBalpIUX MpaBa
Y MHTepechl paKJaH.

[IpyHUMN feMOKpaTHM3Ma BOILIOIIAeTCA B 0013aTe/IbHOCTU MPOSBJIEHUS U BbIpake-
HUU B HOpMax IpaBa CBOOO/bl M MHTEpeca Hapo/a, yuyacTus NpejcTaBuTeseld obuecTBa
B HEMOCPeJCTBEHHOM MJIU ONOCPeJOBAaHHOM pOpPMUPOBaHKHU npaBa [2, c. 4-13].

[I[pyHUMI HAayYHOCTH B HOPMOTBOPYECKOW JleATeJIbHOCTU TaKXe 3aHMMaeT 0coboe
MecTo. OH npeAycMaTpUBaeT 060'beKTUBHBIN aHAJIM3 U OLeHKY peaJbHOU [eCTBUTEbHO-
CTU B TOU cdepe, KOTOPYIO HEOOXOAMMO YperyJnupoBaTh onpe/ieJleHHbIM HOPMaTHBHbBIM
akToM. [IpyHLMI Hay4HOCTH TpebyeT NPUMeHeHUs BCeX He0OX0AMMbIX HAyYHbIX CPe/ICTB
U MEeTO/I0B, IPOrHO3UPOBAHUA IMOCJAeJCTBUM [JeMCTBUSA NPUHATHIX HOPM IpaBa. JTOT
NPUHLHUN TpebyeT HA/NW4UA ClleljaJbHbIX 3HAHUM M COOTBETCTBYWOILEN KBaJupUKaLUU
JIULI, OCYILeCTBJ/IAILMX HOPMOTBOPYECKYIO JeATeJIbHOCThb. [lo MHeHuo A. B. Masbko no-
TpPeObHOCTh HAYYHOCTU O0COOEHHO BO3pacTaeT B Halle BpeMs. UCKIOUUTENBHO 60JbILIYI0
M0J1b3y MOTJIM Obl IPUHECTH COLIMAJIbHO-IIPAaBOBble 3KCIEPHMEHTDI, KOTla CO3/laeTcsl On-
pejiesieHHas colMaJibHasl CUTyalys JIOKaJIbHOI'O MacliTaba, B KOTOPOW OCYLIeCTBJSAETCS
aHa/IM3 JeCTBUU CllellMaJIbHO pPa3pabOTaHHOTO [Jid Hee HOPMaTHUBHO-IPAaBOBOTO aKTa.
[lesb Takoro s3kcnepuMeHTa — ONpeJeUTb, KaKhe NMpaBOBble HOPMbl HEOOXOAUMBI JJIS
HOBBIX YCJIOBUHM U KaK OHM OyAyT AelcTBOBaTh. OH NO3BOJISET BBIABUTD HELOCTATKU HOPM
paBa, CKOPPEKTUPOBATh UX U NPEAOTBPAaTUTh NPOCYETHI B Npolecce JajlbHeNIlero npa-
BOBOI'0 peryJIMpoBaHUs 001eCTBEHHBIX OTHOILEHUH B onlpesie/ieHHON chepe [4, 249 c.].

Bomnpeku sToMy, B Poccun BBOAATCA B AeliCTBUe HOPMAaTUBHBIE aKThl 6€3 COOTBETCT-
BYIOILleT0 HAay4yHO-TeOpeTHYeCKOro obecrneyeHus, 6e3 aHajM3a BO3/EeNCTBUMH, MOOGOYHBIX
3¢ dekTOoB, asibTepHaTUB. [IpakTHYecKue AelCTBUA AOKHbI 6a3MpOBAThCA Ha TeOpeTHYe-
CKHUX pa3paboTKax, a TeopeTHYeCKHre M0JI0XKeHUs BHEAPATHCA B NPAKTUKY [/ OJy4YeHUs
NpPaKTUYEeCKUX pe3yJbTaTOB. M 3TUM [O/DKHBI 3aHUMATbhCA OTZeJbl aHAJIUTUYECKOIo
obecrneyeHus, KOTOpble HEOOXOAMMO NPUBJIEKATh K pa3pab0TKe HOPMAaTUBHbIX aKTOB.

[IpyHUMNBI TJIACHOCTH, NPO3PAaYHOCTA U OTKPBITOCTH NPHU OCYLeCTBJIEHUHU HOPMO-
TBOPYECKOM JeATeJIbHOCTHU 3a4acTyl0 OTOXJeCTBJAAKT. Ha Ham B3r/ifj, NpUHLMI IpO-
3pavyHOCTH 3aKJIIOYAEeTCH B YCTAHOBJIEHUU OpraHaMH rocyZlapCTBEHHOIO YIIpaBJeHUs yC-
JIOBUH, 06ecreynBaloIIUX IPUBJIeYeHHe TPaKJaH U APYTUX 06 beKTOB yIIpaBJeHUs K NpH-
HSATUIO YIIpaBJeHYeCKUX PelleHUH 3a cYeT CO3/jJaHue U 0becreyeHrs BbICOKOIO yPOBHSA UX
OCBEJIOMJIEHHOCTH O COJiep:KaTeJIbHOM M TMpoLeAypHON CTOpPOHAxX TIoOCyAapCTBEHHO-
yNnpaBJleHYeCKOW eTeJIbHOCTH, @ IPUHLUI OTKPBITOCTH ABJsAeTCA 06513aHHOCTBIO Opra-
HOB rOCylapCTBEHHOTI0 yIpaBJieHHs N0 0becliedeHU0 BO3MOXXHOCTH CBOGOJHOI0 AOCTYyMNa
rpakJaH K OCYLIeCTBJIEHUIO YIIpaBJeHUsl TOCyJapCTBEHHBIMHU JieJlaMU CIOCOO0M Helo-
Cpei,CTBEHHOI'0 BOJIEU3bsIBJIEHUS.
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[IpyHUMI TJ1acCHOCTU B HOpMOTBOpYecTBe Poccuu mpejycMaTpuBaeT 00653aHHOCTb
napJjlaMeHTa, MUHUCTEPCTB U BeJIOMCTB 0OHApo/0BaTh OTKPBITYIO M MOJHYI0 MHPOpMa-
LJMI0 O HOPMOTBOPYECKOH J1eTeJbHOCTHU C MOCJAe/yIolleld BO3MOXKHOCTbIO NpeJioCTaBJIe-
HHA 06L1IeCTBEHHOCTBIO NpeJJIoKeHUH K MPOeKTaM HOPMATUBHBIX aKTOB MJIM OCYLLECTB-
JieHue CBOOOJHOTI'0 06CY>/leHUsl TaKOTro poeKTa.

K xapakTepucTukaM HOpPMaTUBHO-NIPABOBBLIX aKTOB OTHOCAT BJIACTHOCTb, OQUIHU-
aJIbHOCTb, aBTOPUTAPHOCTb, 0053aTeJbHOCTb, HeNepCOHUPULUPOBAHHOCTb, My6JINY-
HOCTb. HopMaTHBHO-NIpaBOBbIE aKThl KJIACCUGUIUPYIOTCA B 3aBUCMMOCTH OT 0COOEHHO-
CTel NpaBOBOI0 MOJIOKEHUS CyO'beKTa NPaBOTBOPYECTBA, B 3aBUCUMOCTH OT cephl Jei-
CTBHs, B 3aBUCUMOCTH OT CpoKa AelcTBusA. CielyeT TakKe OT/IMYaTh IOHATUA HOPMATUB-
HO-IIPAaBOBOI'0 aKTa OT MOHATUN UHTePNPETAHMOHHOI0 ¥ NPAaBONPUMEHUTENbHOI'O aKTOB.

Takum 06pa3oM, MOABOAA WTOI, MOXHO OTMETUTb, YTO HOPMAaTHMBHO-NIPAaBOBOM aKT
npejcTaBasgeT co60i MCTOYHMK IpaBa, MOPOXKAAIOUIMN rOCyAapCTBEHHOE peryJMpoBaHUe
B KayecTBe Crnocoba BbIpaKeHHUsl COLMAIbHOTO UHTepeca CyO'beKTOB MpaBa, UMEIIIUHI yCTa-
HOBJIEHHYI0 HOPMY, 3aKpelisieMblid TOCPeJCTBOM 0COO0r0 pojia HOPMOTBOPYECKUX Ipolie-
Zlyp ¥ Ipe/jHa3Ha4YeHHbIH JJI pealrn3aliu JaHHOI'0 MHTepeca MyTeM 0011e0053aTeIbHOCTH.

Hcxopsa us aToro:

HOPMOTBOPYECTBO — 3TO NpPOLECC YPeryJMpOBaHHOM 3aKOHOJATEJbCTBOM IieJieHa-
IpaBJIeHHOW IOpUJHUYECKON [eATeJbHOCTH CyObeKTOB, YNOJHOMOYEHHBIX NMPUHUMATh,
U3MEHATb UM OTMEHATb HOPMAaTHUBHO-IIPABOBBIE AKThI, KOTOPBIM OCYILEeCTBJ/ISIETCA B Npejie-
JIax KOMIIeTEHIIMH B YCTAaHOBJIEHHBIX IPOLelypHO-NIPoLecCyalbHbIX GopMax;

NOHATHE, HOPMOTBOPYECKUH MIPOLECC — ITO CUCTEMA perjlaMeHTUPOBAaHHBIX B3aUMO-
COTJIACOBAHHBIX NPOLEAYPHO-NPOLECCYaNbHbIX JeUCTBUM, HAYMHAA OT WHULMUPOBAHHUA
Y 3aKaH4YMBas NPUHATHEM (IIPOCMOTPOM) U BBEJIEHUEM B JlelicTBUe (OTMEHOH, yTpaTou
CUJIbl) HOPMAaTHUBHO-IIPAaBOBBIX AKTOB;

BaXKHO ONMUPATBHCA Ha KOHILENLWIO pa3rpaHUYeHUd paBa U 3aKOHA, COTJIAaCHO KOTO-
po¥ B Ipoljecce HOPMOTBOPUYECKOU eATeJIbHOCTH CO3/4al0TC HOPMAaTUBHO-IIPaBOBBIE aK-
ThbI, @ He NIPAaBO, KaK COLMa/IbHOE SIBJIEHUE;

Ha OCHOBe aHa/ii3a COOTHOLUIEHHUS CMEXHbIX KaTeropuiu: «[paBOIIOHUMaHUe», «IIpa-
BOOOpPA30BaHUE» U «IIPABOTBOPYECTBO» CTAHOBUTCS OYEBH/HBIM, YTO HOPMOTBOPYECTBO
ABJIIETCA Pa3HOBU/IHOCTBIO NIPAaBOTBOPYECTBA, HAIIPABJIEHHOTO Ha CO3/JaHHMe HOPM IIpaBa
C UX NoCJeAywllell 06'beKTUBalMeld B 3aKOHAX U MO/3aKOHHBIX HOPMAaTHUBHO-IPaBOBbIX
aKTax, BU/JIbl KOTOPOI'0 OTPaXaloT ero Cy6’beKTUBHbBIN COCTaB;

OCHOBOM ompeJieJieHUs COZepKaHHWA U 3HaueHUs HOPMOTBOpYECTBa Jl0/DKHA ObITH
KOHIeNIMA NpaBooOpa3oBaHMs, KOTOpash pacKpblBaeT npolecc $OpMUPOBaHUSA NpaBa U3
COLIMAJIbHOM CpeJibl U ABJIAETCA Ha4a/IbHOM CTafiuel 3apoXKieHHUs HOPM IpaBa.

13 paccMOTpeHHBIX MOJIO)KEHUH U TpeGOBaHUM, KOTOpbIe YYeHble BbIABUIAIOT K HOP-
MOTBOPYECTBY U HOPMaTHBHO-NPAaBOBBIM aKTaM, MOXeM YTBepXKJaTb O HEOOXOAUMOCTH
U 0053aTeJIbHOCTHM NPUMEHEeHUs NPUHLUIOB HOPMOTBOPYECTBA, B NpPaKTHYeCKOH Jed-
TeJIbHOCTH Pa3JIMYHbIX MUHUCTEPCTB U BeAOMCTB. CuMTaeM Liesecoo0pa3HbIM BbIJENUTH
¥ 0600IUTh Te MPUHLHUIBI, KOTOpble ONpe/e/AT OOLUUMNA XapaKTep TaKoU JesTeJbHOCTH
BCEX OPraHoOB BJIACTH.
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tion in the practice of social and state building, as well as to increase the level of law and
order. In this regard, the role of the state and law, scientific developments of the problems
of the essence, nature and significance of the institutions of law education and law-making
is increasing.

The main task of any state is to guarantee the fulfillment of the united will of society,
to create equal conditions for each individual in the use of everyday life needs [5, p. 18].

A gap in the knowledge of the functional relationship between law and society, the
dynamic processes of information exchange between them complicates the task of forming
a national legal system based on a humanistic legal tradition. The basis for updating the
legislative framework, the formation of legal norms based on the principles of justice,
equality, protection of rights and legitimate interests, should be a scientifically grounded
complex process aimed at modernizing the entire concept of law formation, taking into ac-
count the trends of information and technical re-transformation of state and law.

Taking into account the multifaceted and multidimensional nature of such a pheno-
menon as law and the multifactor nature of such a process as legal education, in the legal
literature there is an acute lack of scientific research on the problematics of their essence,
content and meaning, which creates the preconditions for inconsistency in the practical
sphere of developing and consolidating the norms of law (rule-making).

In addition, any field of activity, including rule-making, is based on the application of
certain principles. At the same time, the main principle should be implemented - ensuring
the maximum efficiency of the entire public administration system as a result of its activities.

Considering the above, the principles of rule-making are aimed at solving a wide
range of tasks in various areas of influence. Thus, it is appropriate to consider them in
a complex, and as a system of basic provisions, basic ideas, guidelines, patterns according
to which rule-making activity is carried out, the sequence of stages of this activity is estab-
lished, and as general requirements for the content of regulatory acts (as legal forms of
management activity).

Rule-making should, first of all, be based on the provisions of the Constitution of the
Russian Federation, in Art. 80 p. 2 of which, it is said that the President is the guarantor of
human and civil rights and freedoms. However, it is emphasized that their implementation
should not violate the rights and freedoms of others, which is enshrined in Art. 17 h. 3 of
the Constitution of the Russian Federation which reads: "No one can be forced to express
their opinions and beliefs or reject them". In development of this provision, the Constitu-
tion of the Russian Federation in Art. 55 declares that human and civil rights and freedoms
can be limited by federal law if this protects the foundations of the constitutional order,
morality, health, rights and legitimate interests of others, ensuring the country's defense
and state security [3, p. 12].

Based on this, it seems correct to consider the basic principle, which is the starting
basis for the formation of new norms of law - the principle of legality — a principle that in
a broad sense presupposes a clear hierarchy of legal acts, the procedure for adopting an
act, its content, as well as the activities of the subjects of rule-making only within their own
competence, based on the law and in full accordance with it. In the narrow (literal) sense,
legality is a strict, precise, unconditional execution and observance by all subjects of law on
the territory of a sovereign state of existing regulatory legal acts.

In turn, legality, in a rule-making plan, contains ideas,

firstly, on the supremacy (supreme legal force) of the provisions of the law on the
norms of all legal acts; secondly, about the predetermination of the range of subjects of
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normative powers in the state, the forms and boundaries of their respective activities by
the provisions of the laws; thirdly, on the obligation of the state to organize the implemen-
tation of these requirements in the process of lawmaking activities.

The principle of legality is inherent only in a democratic state governed by the rule of
law. Often, such a rule-making principle is defined as the principle of humanism, the idea of
which is constantly expanding and exerting its influence on various spheres of public life,
including rule-making.

Thus, normative acts consolidate and clarify the relationship between all actors, the
state and society. Therefore, they should be aimed at ensuring the safety of a person and
a citizen, recognizing the values of the individual, respecting his dignity, protecting against
arbitrariness, creating all the necessary conditions for the normal existence and develop-
ment of the individual.

This principle, everywhere, must be applied in the implementation of rule-making ac-
tivities in Russia.

Scientists formulate the principle of democracy as one of the main and general prin-
ciples of building a modern state in general and public administration in particular. It ap-
plies to all types of executive and administrative activities and to all functioning adminis-
trative structures of the state.

This principle requires real participation of citizens in the implementation of public
administration, including in the development of regulations governing certain social rela-
tions. Carrying out rule-making activities, the bodies must take into account the interests of
society; carry out "public discussions" on new rules of conduct that affect the rights and
interests of citizens.

The principle of democracy is embodied in the obligatory manifestation and expres-
sion of freedom and interest of the people in the norms of law, participation of representa-
tives of society in the direct or indirect formation of law [2, p. 4-13].

The principle of scientific character in norm-setting activity also occupies a special
place. It provides for an objective analysis and assessment of reality in the area that needs
to be regulated by a certain normative act. The principle of scientific character requires the
use of all necessary scientific means and methods, predicting the consequences of the
adopted norms of law. This principle requires the availability of special knowledge and appro-
priate qualifications of persons carrying out rule-making activities. According to A. V. Malko,
the need for scientific knowledge is especially growing in our time. Social and legal experi-
ments could be extremely useful when a certain social situation of a local scale is created, in
which the analysis of the actions of a specially developed normative legal act is carried out.
The purpose of such an experiment is to determine what legal norms are necessary for the
new conditions and how they will operate. It allows you to identify the shortcomings of the
rule of law, correct them and prevent miscalculations in the process of further legal regula-
tion of social relations in a particular area [4, 249 p.].

In spite of this, in Russia regulations are being enacted without the appropriate scientific
and theoretical support, without analyzing the impacts, side effects, alternatives. Practical ac-
tions should be based on theoretical developments, and theoretical provisions should be intro-
duced into practice to obtain practical results. And this should be done by the analytical sup-
port departments, which must be involved in the development of regulations.

The principles of publicity, transparency and openness in the implementation of rule-
making activities are often equated. In our opinion, the principle of transparency lies in the
establishment by public authorities of conditions that ensure the involvement of citizens
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and other objects of government in making managerial decisions by creating and ensuring
a high level of their awareness of the substantive and procedural aspects of public adminis-
tration, and the principle of openness is the responsibility of the authorities. state adminis-
tration to ensure the possibility of free access of citizens to the management of state affairs
by the way of direct expression of will.

The principle of publicity in the rule-making of Russia provides for the duty of the
parliament, ministries and departments to publish open and complete information about
the rule-making activity, with the subsequent possibility of the public submitting proposals
to draft normative acts or the implementation of a free discussion of such a project.

The characteristics of regulatory legal acts include authority, formality, authoritarian-
ism, obligation, impersonalization, publicity. Normative legal acts are classified depending
on the peculiarities of the legal status of the subject of lawmaking, depending on the scope,
depending on the period of validity. It is also necessary to distinguish the concepts of
a normative legal act from the concepts of interpretive and law enforcement acts.

So, summing up, it can be noted that a normative legal act is a source of law that gene-
rates state regulation as a way of expressing the social interest of legal entities, having
a prescribed form, enshrined through a special kind of rule-making procedures and de-
signed to realize this interest by being generally binding.

Based on this:

rule-making is a process of purposeful legal activity regulated by legislation of sub-
jects authorized to adopt, amend or abolish regulatory legal acts, which is carried out with-
in the competence in the established procedural and procedural forms;

concept, a rule-making process is a system of regulated mutually agreed procedural
and procedural actions, ranging from initiation and ending with the adoption (review) and
enactment (cancellation, invalidation) of regulatory legal acts;

it is important to rely on the concept of differentiation between law and law, accord-
ing to which in the process of rule-making activities, normative legal acts are created, and
not law as a social phenomenon;

based on the analysis of the ratio of related categories: "legal thinking", "law forma-
tion" and "lawmaking", it becomes obvious that rulemaking is a kind of lawmaking aimed at
creating legal norms with their subsequent objectification in laws and by-laws, the types of
which reflect its subjective structure;

the basis for determining the content and meaning of rule-making should be the con-
cept of law formation, which reveals the process of forming law from the social environ-
ment and is the initial stage of the emergence of the rule of law.

From the considered provisions and requirements that scientists put forward to
rulemaking and regulatory legal acts, we can assert the need and obligation to apply the
principles of rulemaking in the practical activities of various ministries and departments.
We consider it expedient to single out and generalize those principles that will determine
the general nature of such activities of all authorities.
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ECTECTBEHHOE ITPABO U «1YX HAPOJA»
B YYEHUU ®.K. POH CABUHBHU

AnHomayus. Ceorw npasosyr koHyenyurw DP.K. oo CasuHbu, npedxcde scezo,
npomugonocmas/sn mpaduyuoHHOU meopuu ecmecmeeHHO20 npasd, kKomopas, Kak
OH nosazas, 0edyyuposana ceou Kame2opuu u3 UHOU8udya/abHo20 payma, a NOmomy
He Mo2/1a 06/1a0amb Kauecmeamu 8ceobuyHocmu u Heobxodumocmu. Hanpomus, ece-
o6wuti pasym, sonaoujeHHblll 8 «dyxe Hapoda» KaK e20 8HYMpEeHHAs cyb6cmaHyus, co-
depacum 8 cebe 8cko noiHomy udell npasa, NPU3HAHHbLIX HAPodoM. 3HaYeHuUe meopye-
cmea 3akoHodame/si cOCMoOum 6 MmoM, Ymo OH ycmpaHsiem Heonpeoe/neHHOCMb
8 npase, Komopas codepicumcs 8 pe3y/1lbmame UCmopuyecko20 pa3eumusi, He NPosic-
HeHHO20 U He 3aKpensieHHo20 3aKOHOM. [IpuHsimble 8 pe3y/bmame 3aKOHOMEopUe-
cKoll desimesbHOCMU NUCAHble HOPMbL pukcupyiom docmuzHymslil pe3yibmam pas-
sumus npasa, xomsi npu amom, kak cuumaa P.K. ¢on CasuHvu, 3amedadom cam
npoyecc 3moz0 pazsumusi.

Kawuessle caoea: CasuHbu, npaso, 3akoH, Hapod, 2ocydapcmeo, npasosoli
udeaa.

Wpes ucroprsma, CBI3aHHAas B UCTOPUHU MPABOBbIX yYEHUM NPEUMYLIeCTBEHHO C UMe-
HeM ®D.K. pon CaBHHBH, CPABHUTENBLHO MO3/JHO BXOJAUT B KPYT CUCTEMOOOPA3YIOLUX M0-
HATHUU TEOPUH MpaBa, YTBepXkAasch B Hel b K KoHIy XVIII B. [1, ¢. 113]. OHa 6bL1a
B OCHOBHOM 4y>K/la KaK aHTUYHOMY MBIILLJIEHUIO C ero IOHMMaHUueM eCTeCTBEHHOTO IpaBa
KaK CyOCTaHIIMaJIbHOTO MEePBO3JIeMEHTA ObITHS, TAK U HOBOEBPONEWCKOMY TEOPETHU3UPO-
BaHMIO, BbIBOJIUBIIEMY 6a30Bble MPUHIUIbI €CTECTBEHHOI'0 MpaBa U3 BPOXK/JEHHBIX UJel
pasymMa uJii U3 0011eCTBEHHOTO 0r0BOpa.

®.K. ¢pon CaBuHBY, ero npejliecTBeHHUKU U nocaenoBatenu (I'. I'yro, I. @. IlyxTa,
P. UepuHr), akTyaJu3upoBaJ OCHOBHYH TEHJEHLUI0 Pa3BUTHUS MPABOBOW TEOpHUH, 3aJ0-
>KEHHYI0 KJ1accMKaMy Hayku HoBoro Bpemenu, kotopas B XIX Beke peasM3oBajiacb B yYCBOe-
HUM TOJIMTUKO-TIPABOBOM MbIC/IbIO UEW CHCTEMHOCTU U UcTopu3Ma [3, c. 76-81]. Ho B oT/u-
4yde OT MOCJe/loBaTebHbIX panuoHanuctoB — l.-JI. MonTteckbe, U. Kanta, I'B.®. T'erens,
K.I. Mapkca - ®.K. pon CaBuHbU Obl1 000CHOBAH UPPALMOHATUCTUUYECKHUN BapUaHT Mpa-
BOBOT'O UCTOpHU3Ma.

CorsnacHo @.K. ¢pon CaBUHBH, IPABO yKe NOJHOCTbIO JaHO B CBOEH NepBOHAYa/IbHOMN
dopMe MO3UTUBHOI'O OOLIECTBEHHOI0 NPABOCO3HAHUS, OHO He sIBJSETCS IJIOZO0M MpPOHU3-
BOJIbHBIX YCTAaHOBJIEHUH, OJIHAKO HYXK/JaeTCs B JaJibHellIeM pa3BUTUH CBOel POpPMBI. ITO
pa3BUTHE MOXKET OCYILECTBUTHCS TOJbKO MPH B3aUMOJEUCTBUU TaKOr'0 poJa 001eCTBEeH-
HOTO [IPaBOTBOPYECTBA C 3aKOHOAATeJIbHOM [eITeJIbHOCThIO TOCylapCTBEHHOM BJIACTH.

TF'ocypapctBo @.K. pon CaBUHBM TpPaKTyeT Kak «TeJsiecHbl 06pa3 (Gestalt) nyxoBHO-
ro eJMHCTBA 001ecTBa». YoTpeb/sieMass UM JiekceMa «Gestalt» uMeeT B Hay4yHOU HeMell-
KOM peuMd MHOroacrneKkTHOe 3HadyeHue. Ero MoXKHO Takke TPaKTOBaTh Kak IepBoobpas Uiu
Kak «npadeHOMeH», eC/IM UCN0JIb30BaTh BblpaxkeHUe ['éTe, 1/ CXOAHBIX PSJ0OB SABJIEHHUM.

* [lenucoe Avmon Muxatinoguu, acnupanT Kpuandeckoro nictutyta (CankT-IleTepOypr). HayuHbii
PYKOBOJHUTEJND — A.10.H., Tpodeccop C.A. KomapoB; Hay4HbIH KOHCY/JbTAHT — A.(.H., mpodeccop [.B. Macien-
HUKOB. E-mail: denisov@lawexp.com
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He cnyyaitno @.K. pon CaBUHbBHU Jajiblile OTOBApHUBAET, YTO B 06pa3e rocyjapcTBa eJUHCT-
BO 0011eCTBa, He JaHHOe 3MIMPHUYEeCKH, IpUobpeTaeT 4epThl 4Yero-To 4yBcTBeHHOro. Cka-
3a”HHoe @.K. o CaBUHbHY pacnpocTpaHsSeT U Ha MPaBO: B UUCTO AYXOBHOM eJJUHCTBE 00-
1leCTBA MPABO CYLlEeCTBYeT JIMIIb KaK «KWBOe CO3epliaHHe» U He 0OpeTaeT OCO3HAHHBIX
JIOTU4eCKUX GOPM, HO JIMIIb B FOCyAapCTBe NPAaBO HAXOAUT CBOIO XKU3Hb U CBOIO €N CTBU-
TeJIbHOCTb. BMecTe ¢ TeM caMo 1o ce6e rocyjapcTBoO ellje He MOXXeT rapaHTUPOBaTh Jei-
CTBUTEJIbHOCTD NPaBa, TaK KaK roCyJapCTBO SABJISETCS JIMLIb «06pa3oM» TON 001eCTBeH-
HOU CYLIHOCTH, U3 KOTOPOH BbIpacTaeT Mpaso.

XapakTepusys KOMILJIEKC OTHOIIEHUH, CKJIaAbIBalOLIMXCA B paMKaxX ONIO3UIMU To-
cyfapctBa u npasa, ®.K. o CaBuHBU BbljiessieT TPU peasibHble TPYNIbl NPOTHBOPEYHUH:
MeX/y Ollpe/ie/IeHHOCTBIO CylleCTBOBAaHUSA OT/e/IbHbIX HApOJ0B M 0YE€BUHOCTbIO CYLEeCT-
BOBAaHHUA 4YeJI0BeYeCTBA KaK 1eJI0T0, MeXX/y OT/Ae/IbHBIMU COLiMaJIbHbIMU I'PYIIIAMHU C UX HC-
TOPUYECKHUM NPOIIJIbIM U 6YAyLIMM 001eCTBa KaK L[eJIoro, MeX/ly He06X0JUMOCThIO Cyllie-
CTBOBaHMSA NpaBa KakK 3JieMeHTa HapOJHOIo JyXa U CJy4alHbIM XapaKTepoM, aHOMaJIbHO-
CTBIO €ro NposiBjeHus. /JaHHble IPOTUBOPEYUsl OH TPAKTyeT Kak Heu3bexxHble B Ipolecce
JIBUOKEHUS OT HeollpeZieJIeHHOCTH NpaBa KaK CYLIHOCTH COLUAJIbHBIX IBJ€HUU K KOHKpeT-
HOCTH CUCTEMbI 3aKOHOB, IPU3HAHHBIX 0OLIECTBOM U MOAJAEePKaHHbIX IOCY1apCTBOM.

9TU NPOTUBOpPEYUs 0OHAPYKUBAIOTCA B TOM, YTO MIPABO, C OJHOW CTOPOHBI, JO/KHBI
ObITb MPU3HAHO IOCYJapCTBOM, HO C APYTrOM CTOPOHBI, OHO He JJ0JDKHO OBbITh TOJIBKO Jie-
JIOM rocyjapcTBa. /lajee, IpOTUBOpeYHs NPOSBJAAIT cebsl TakKe B TOM, YTO NpPaBO He
TOJIBKO JI0JPKHO OBITh IPHU3HAHO HallMOHAJIbHBIM [OCYJapCTBOM, HO U JIOJIXKHO MBICJIUTHCS
TaKXe KaK yHHBepcaJbHOe NpaBo, B IpeJiesie - Kak MUpPOBOe NpaBo. [I[paBo He J0OJKHO
ObITh /leJI0M CJlydash U CBOOOJAHOTO NPOM3B0JIa YesJ0BeKa, HO JOKHO ObITh 4YeEM-TO PHH-
[IUIHaJIbHO 00513aTeJIbHBIM AJ1s1 Kaxaoro. B koneunom utore, @.K. ¢on CaBuHbBY, NOJAHU-
MasiCb Ha ypoBeHb Ppu10coPCKOro 06061IeHNs, YTBEPKAAET, YTO NPaBO JOJKHO NPOSB-
JIATbCA KaK eAUMHCTBO. OZJHAKO OHO CyllecTByeT He KaK abCTpaKTHOe eJHWHCTBO, a KakK
e/JUHCTBO KOHKpEeTHOe, HAJIMYHO JJaHHOe, KaK YTO-TO peasibHOe. B TakoM KadyecTBe OHO,
npex/e Bcero, J0XKHO OGHAPYKUTb ce6s Kak eJMHCTBO IPaBOBOM 1IeHHOCTH M IPaBOBOM
JeUCTBUTEJIbHOCTH.

[Ipepnaraa Takyro TPaKTOBKY OTHOILIeHHUd npaBa U rocygapcrtsa, @.K. ¢on CaBuHbU
CTPEMHUTCS CBAA3ATh B €JHHON TeOpUU Hava/la He06X0AMMOCTH U UCTUHHOCTH NIpaBa, Jeu-
CTBUTEJIbHOCTH TOCYlapCTBa U PeaIMCTUYHOCTU NMPaBOBbIX HOPM. B KOHeYHOM HUTOre OH
CTPEMUTCA AOCTHYb KOHKPETHOIO eJMHCTBA NPaBOBOM LIEHHOCTH U NPABOBOW JeUCTBU-
TeJIbHOCTH, He TPOTHUBOINOCTABJAA APYT APYTy GopMy U coziep:kaHue paBa. CorsacHo ero
OCHOBHbIX MOCTYJIATOB, 3TOTO MOXHO JOCTU4Yb, JIMIIb OOpPaTHUBLUIKMCL K GUI0COPCKO-
IIpaBOBOMY MeTO/y IOHMMAHHUA UCTOPUYECKOro nporuecca. UMeHHO noc/ieJHUH, 10 MBICJIU
®.K. pon CaBUHbBY, ABISAETCSA AeUCTBUTENbHBIM 000CHOBAaHHEM PYyH/[aMEHTAIbHBIX MOHS-
TUH NpaBa, YHUBEPCAJIbHbIM 00pa30oM 00'bACHSSA B3aMMOOTHOLIEHUS MpaBa, rocyAapcTBa
1 00lIecTBa.

TpakTys nonsaTue rocyaapctsa, @.K. pon CaBUHBM pasindaeT rocyZapCcTBO KakK «HC-
TOPUYECKU eUCTBYIOLLYIO CYLIHOCTb» OT FOCYZapcTBa KaK «/IMIb CyLeCTBYIOLIero» (B opu-
TMHaJIe: «3K3UCTUPYIOLLero»). B mepBoM kavyecTBe rocyZiapCcTBO 3aK/IH04YaeT B cebe CYILIHOCT-
HYIO CBSI3b 3aKOHOB, UJIM 3aKOHO/AaTeJIbCTBO KaK TaKOBOE, KOTOpasi U COCTaBJSAET TO, UTO
OH Ha3blBaeT «TOCYJapCTBEHHBbIM MpaBOM». [IpM 3TOM 3aKOHOJAATEJIbCTBO He CJelyeT
Npe/CcTaB/JATb cebe Kak NMPOCTYI0 COBOKYNHOCTb HaJIMYHO JAHHBIX, TIO3UTUBHBIX HOPM,
CKOpee 3TO — UX BHYTPEHHAA CYIHOCTb, KOTOPOM He MpPHUCyIlle HUYEro CJAy4anHOro WJIH
npou3BoJbHOTO. [IOHATh, UTO Takoe 3TO «3aKOHOAATEJNbCTBO» B CHeLUPUYECKON Tpak-
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ToBKe @.K. pon CaBUHBY, a TaKKe O3HATH €0 COJlEPKAHUE, MOXKHO JIUIb paccCMaTpUBas
ero Kak ucropuyeckuil peHomeH. «Hayka o 3aKOHOZATENbCTBE €CTb HayKa HCTOpHYe-
CKas... BeCb XapaKTep HAayKU O 3aKOHO/JATeJbCTBE JO’)KEH ObITh UCTOPUYECKUM», — KOH-
cratupoBas ®.K. pon CaBunbM [5, c. 115]. [Ipu 3TOM OH ellle pa3 ob6paliaeT BHUMaHHe Ha
TO, YTO, KUCTOPUUECKOE» O3HAYaeT He TOJIbKO HEeYTO JaHHOe, HO JJaHHOe ¢ He0OX0gUMO-
CTblO, B TOM onsATb-Taku crnenuudeckoM A ®.K. pon CaBUHbU CMbICJIE 3TOrO CJIOB3,
0 KOTOPOM MbI TOBOPUJIU BBIILLE.

Peub uzieT 0 TOM, 4YTO rocyAapcTBo, npyu TakoM ero noHuManuu @.K. pon CaBuHbY,
He BbIpacTaeT U3 HEKOEro NPor3B0Jia UCTOPUYECKUX (PAKTOPOB, HO, CKOpPEeE, HATPOTHUB, MPO-
TUBOCTOUT 3TOMY IPOM3B0OJIy. B KauecTBe Bceob11ero rocylapcTBa, «rocyjlapcTBa Booo1e,
OHO peasiu3yeT cebsl B TEX WM UHBIX UCTOPHUYECKUX GOpMaxX CBOETO MPOSIBJIEHUS KaK «CTe-
IeHU OTPaHHUYEHUs1 eJWHUYHOTO», T.e. OTPAaHUYEHMs] BO3MOXKHOIO NMpPOM3BOJIA 0O6IIecTBa
WA JIMYHOCTH, [EeHCTBYIOLIMX BONPEKU OOBEKTHUBHOW HEOOXOAMMOCTH, BOIJIOLIEHHOHN
BO BCEOOIleM rocy/lapCcTBe. ITO OTPaHUYEHUE pean3yeT cebs1 B HAJIMYHO JJaHHbIX 3aKOHAX,
KOTOpble UMEHHO MO3TOMY SIBJISIIOTCS B CBOEM OCHOBE OO'bEKTHBHBIMU U HEOOXOJAUMBIMMU.
CoOoTBETCTBEHHO, U HAayKU O 3aKOHOAATe/NbCTBe U mpaBe, corsiacHo @.K. don CaBuHBY,
JIOJKHbBI IOHUMATbCSl KaK HayKH 00'beKTHUBHbIE U OJHOBPEMEHHO UCTOPUUYECKUE.

B ux ocHOBe, 10 ero MHEHMIO, [JOJDKHA JieXKaTh OTChblJIKA K HEKOTOPOMY NIPaBOBOMY
yjeany. ITOT Ujieal HUTZeE He JlaH B SIBJIEHUU U HE MOXET OBbITh ONpeiesieH YUCTO IMIU-
pUYeCcKH, HO BMeCTe C TeM UMEHHO OH JI0JDKEH JIeXKaTb B OCHOBe HayKH O 3aKOHOJaTeJslb-
ctBe. Takoro pojia anesisinus K u/ieajly B IpaBOBOM HayKe O6bljla B OCHOBHOM XapaKTepHa
JUI1 KaHTHAaHCKOW Tpaauuuu. OHa mpeAcTaBJsja cOO0M aHAJNOr KAaHTOBCKOTO «Hjeasa
YUCTOTO pa3yMa», KOTopbli 6bls1 BBeJeH V. KaHToM B 3ak/tounTebHON YacTu «KpuTuku
yucToro pasyma». OJHaKO OCHOBATE/Ib UCTOPUYECKOU IIKOJIbI OPUCTOB HE ObLI HU KaHTHU-
aHleM, HU reresbsHieM. CBou npejcTaB/ieHHE O IPAaBOBOM HJiealle OH BOCIPUHAJ He U3
«KpuTHUKM 4yuCcTOro pasyma», a U3 TBOpPYECTBAa HeMeEIKMX POMaHTHKOB py6exa XVIII-
XIX BB., K KOTOPbIM OH ObLJI 0COOEHHO GJIM30K U C KOTOPbIMU, HanpuMep, ¢ Ako6om ['pum-
MOM, HaxOWJICA B IOCTOSIHHOM Nepenucke. U3 4yncia poMaHTHKOB, NOBJUSABIIMX Ha yye-
Hue ®.K. ¢on CaBuHBM 0 MpaBOBOM Hjeasie, ocob6eHHO BbifenseTca P. enbaepavH
(F. Holderlin), koTopsbiii B cBoeM poMaHe «['unepuon» («Hyperion») pasBuBas npezicras-
JieHHue 006 ujiease Kak o Cje/J0BaHUM NMPUPO/e Bellel U 0 NOJYMHEHUHN 3TON PUPOJE, BO-
NpeKU NpeANuChbIBalOIIMM MIOCTYyJIaTaM paccyiKa.

Hocutenem uppanuonanbHoro ujeana ®.K. ¢on CaBuHbM BUJEI HAPOA. B 3TOM KOH-
TEKCTe CBOel MPaBOBOM TEOPUH OH MPEeANOYUTa] TOBOPUTD HE O «TPAXKJAAHCKOM 0611eCT-
Be», a 0 «Hapoe». «['paxkJjJaHCcKoe 001eCTBO» KaK BHYTPEeHHE CTPYKTYpPHUPOBAHHOE IieJioe
Juist @.K. pon CaBHHBU 6bLJIO He GoJiee YeM BHEIIHUM HOCUTEJIEM TOr0 CyOCTaHI[UAJIbHOTO
JIYXOBHOTO, PaljMOHa/JbHO He BbIPa3uMOTO COJlEpPXKAaHUSA, KOTOPOE U COCTABJISIIO BHYTPEH-
Hee coJlep:KaHHe «HapoJa» Kak ucropuyeckoi ganHoctu. Hapon g @.K. ¢on CaBuHBbU
JleCTBYeT U peasiu3yeT cebs1 B MCTOPUHM OCPEJCTBOM rocyapcTBa. B aToM oH cbimxaeT-
cq c no3unuen ['eresns, cdMTaBIlIEro, YTO TOJbKO HapO/bl, CO3/1aBIIMe TOCYJapCTBO, MOTYT
B MIOJIHOM Mepe CUUTAThCS UCTOPUUECKUMHU HapoJaMHu. [Ipy 3ToM rpaxjaHckoe o611ecTBO
[eresib TpaKTyeT KaK CBOEro po/ia «BHEIIHee rocyAapcTBo» [2, c. 342]. Pa3inuue nposs-
JIieTCs JIMIb B METO/I0JIOTUH, TIPeX/ie BCEro B TPAKTOBKE MOHATHUSA Hapoza: abCoII0OTHO-
uJlealuCTU4YeCcKoH, Kak y [eresisi, uiu uppauroHaauctuiecko, kak y @.K. ¢on CaBuHBMU.
JTo Mo3BOJIMJIO 60Jiee MO3AHUM aBTOpaM 6e3 0co60ro HacU/IWsS HaJ, MaTepruaioM, MOMbI-
TaTbC NPUMUPUTb TeOpeTUYECKHEe TMOCBIIKHU JIBYX KJACCUKOB. [IpuMepoM MOKeT ObITh
BblJlatoI M ca pycckuil npaBoBes XIX Beka K.A. HeBosiuH.
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Anennsnya K HapoAy Kak IJIaBHOMY MCTOYHMKY IpaBa BIOJIHE 3aKOHOMEpPHO NpH-
BoguT ®.K. oH CaBMHBY K IPU3HAHUIO BeAyllel POJIM YaCTHOTO NIpaBa nepeJ OCTaJbHbI-
MU BHJIaMU IIpaBa. UM 060CHOBBIBAaeTCA TOYKA 3PEHMUS, COIJIACHO KOTOPOH B OTCYTCTBUE
aBTOHOMHOI'0 CYBE€pPEHHOrO rocyAapCTBa M TOCYJapCTBEHHOIO IpaBa MMEHHO 4acTHOe
NpaBo SABJISIETCA MUHMMa/IbHbIM IPAaBOBLIM NOPAKOM I'paXkjaHCKOT0 0011iecTBa.

B atom nzesam @.K. pon CaBUHbY 0Ka3bIBAlOTCH CO3BYYHBIMU MBICJIH €r0 COpaTHUKA
K.®. 3¥ixropHa, aKLleHTHpPOBaBLIEro poJib YaCTHOTO NpaBa B pea/n3aly IPpUHLUINA UCTO-
pusMa B npaBe. K.®. JUXropH yTBep:KJas, UTO B KaXK[JOM NPAaBOBOM UHCTUTYTE MOXHO
BbIJ|eJIMTh HEKUH OCHOBHOUM NPUHIMI, KOTOPbIM NpeACTaBJ/seT COO60U OTJUYHUTETbHbIN
NPU3HAK MHCTUTYTaA 4aCTHOrO IpaBa, U 3TOT NPU3HAK OCHOBAH Ha OOLIeNpaBOBOM [IOK-
TPUHE NpaBa, KOTOpas AeWCTBYyeT NMOBCEMECTHO, TOrJa Kak MOJAUPUIIMPOBAaHHbIEe MPUH-
LIMIIBl COCTABJAT crneluduyeckre oO6bIYHbIE NPaBa, KOTOPble AeHCTBYIOT TOJBKO B OT-
JleJIbHOM KOHKpeTHO B35TOM MecTe. W aTy pasHuny, nosaraet K.®. IUXropH, MoxHo 06-
HapY>XUTb B CAaMUX TEKCTaX MPaBOBbIX UCTOYHUKOB [4, c. 121]. TakuM 06pa3oM, 4acTHOe
NPaBo CJAYXKUT UCTOPUYECKUM UCTOYHHUKOM /151 MOAUGUKALIMH BeAyIIUX NPUHIUIOB 06-
1lero npasa.

B oueHb 6J1M3KHUX TOHAX Nucas o yacTHOM npaBe U O.K. pon CaBuHbU. OlHAKO B OT-
anuyre oT K.®. DiiXxropHa, ero aprymMeHTanus okasajacb 60Jiee HalpaBJeHHOW Ha COBpe-
MeHHOe eMy BpeMs. Tak, B auckyccuu ¢ A.®.10. Tubo puMcKoe npaBo TPaKTOBaJI0Ch OCHO-
BaTeJleM MCTOPHUYECKOW IIKOJIbl IOPUCTOB KaK aKTyaJIbHasd NpaBOBasg CUCTEMA, KOTOPYIO
IbITAJICA MPOTUBONOCTABUTh NONBITKAM COBpeMEHHON KOJUPUKALMU [IpaBa repMaHCKUX
rocygapctB. Co6cTBeHHO, U Ha3BaHMe ryiaBHoro tpyaa ®@.K. ¢on CaBuHbU 3By4uT: «CuC-
TeMa COBPeMEHHOr0 pUMCKOIo npasa». /Il ero aBTopa pUMCKOe NpaBo NpeJCcTaB/IseTCs
00pa31,0BOM COBEpIIEHHOW CHCTEMOM IMpaBa, CJA0XKHOM M NPOJYMaHHOW A0 [AeTaJew.
Y B TakoM KavyecTBe PUMCKOe [IPaBO 3aKJII0YaeT B cebe MeTOo/[0JI0TUYECKYI0 IPeATOChLIKY
pa3BUTHA COBPEMEHHOTO IIpaBa.

06 stom @.K. pon CaBUHbBHU BIOJIHE ONpeJieJIeHHO nucaa B cBoeM «KypHase UcTo-
pHUYeCKOW IOPUCIIPYAeHIIMHU», B TPOrPAaMMHOM BCTYIIUTEJbHOW CTaThe, HOCAILEH 3arjiaBue
«0 1pesu 3TOro KypHaJjla»: «.. ACTOpUYecKas IIKOJIa NpejnoJsaraeT, YTO MaTepuas s
npaBa [aeTcs eAUHbIM MPOILJIbIM HAllUM, HO He IPOU3BOJIbHO, TaK YTO OH CJy4alHO MO-
’KeT 0Kas3aTbCsl TeM WJIM UHBIM, @ UCXO0/s U3 INIyOMHHOM CYLIHOCTH CaMOW HallUM U ee UC-
Topuu. OfHaKO JiI06as 6JlaropasyMHasi AeTEJbHOCTD B JIIOO0U Mepro/i BpEMEHHU JI0/KHA
ObITh HalpaBJleHa Ha TO, YTOObI IPOCMOTPETh 3TOT JAaHHbIN U3 BHYTPEeHHEN HE0OX0AUMO-
CTU MaTepHaJl, 0OOHOBUTb €ro U COXpaHUTb» [6, c. 2-6]. [IpakTHUecKass 3HAUUMOCTb UCTO-
pHYecKoro HacJjeusl B IpaBe peaJu3yeTcs B COBpeMEHHOM MpaKTHUKe MOCpeSCTBOM CO3-
HaTeJIbHOTO U LieJIeHallpaBJIeHHOr0 NPUMEeHEeHU MeTOJ0JIOTUM MCTOJIKOBAaHUSA UCTOPU-
YeCKOUW TpajuliuyY, codyeTawllel B cebe METOA0J0TUI0 UCTOPUYECKOro U ¢Gpuaocodpckoro
NIO3HAHHUA.

Peannszanusa npaBa npuobpeTaeT KOHKPETHOCTb B CYIIHOCTH «HApOAHOTO JAyXay,
BbIpak€HHOHM NpodeccroHalbHbIMU 10pucTaMu. [IpaBo, 6yKkBasbHO, IpOU3paCTaeT U3 Ha-
poza. BoamoxxkHoCTbh caMoueHTUPHKanuu Hapoja ®.K. ¢on CaBuHBY ycMaTpUBas B IpU-
MeHEeHUHU «HALlMOHAJIbHOTO KPUTEpUs», KOTOPBIM BbIpa)kaeTcs B HApOJHOM IpaBOCO3Ha-
HUM M B HallUOHAJIbHOM KyJIbTYype B LiesioM: «IIpaBo pacTeT BMecTe ¢ HApO/OM, COBEpIIEH-
CTBYeTCS C HUM U HaKOHell, yMUpaeT, KOrja HapoJ TepsieT CBOK CaMOOBITHOCTb. OJHO
JIMIIb 3TO COBEPILIEHCTBOBaHWE, B TOM 4YMCJe, B 3TO KyJIbTYpHOe BpeMs NMpeJCcTaBJ/seT
60JIbILYIO CI0X)KHOCTD JJ11 HabJIl0leHUs. Y TBepK/Aal0Ch paHee, YTO OCHOBOM NpaBa fBJIsS-
eTcs1 Bceoblllee caMOCO3HaHUe Hapoja. Hampumep, B pUMCKOM IpaBe B KayecTBe OCHOB
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MOKHO Ha3BaTb €MHYI0 NPUpPOAY 6Gpaka, COGCTBEHHOCTH U TaK Jajiee, OJHAKO KaXK/bld
NOMMeT HeBO3MOXXHOCTb NOJOOHOM JieTalu3aluy, 0 KOTOPOM Mbl HaxXOAUM LIUTAThI B MaH-
Jektax» [5, c. 81].

B nonumanuu ®.K. don CaBUHBbU «HApPO/» KaK I[€JOCTHBIN COIIMO-KYJIbTYPHBIN ¢e-
HOMEH CTAHOBHUTCS CBOEro poja «NUTaTeJbHOW cpefoi» A cocJ0BUA NpodeccuoHalb-
HBIX IOPHUCTOB, KOTOPbIE JIOMOJIHAIT HAPOAHYI0 MacCy, He UMEIOLIYI0 CIelHalbHOro o6pa-
30BaHUsA AJ1 TPAKTOBKM IOpPUJHNYeCKHX 3HaHUU. O60cHOBBIBas Takoil noxaxon, ®.K. don
CaBUHbBM MHUCAM: «ITU CJ0KHOCTH NMPUBEJH HAC K HOBOMY B3IJIZy Ha pa3BUTHeE IpaBa.
B ycioBUsIX pacTyliero ypoBHs KyJbTYpbl BCe BU/bl JeTeJIbHOCTH HapoJa Bce GOoJiblile
pa3o61a0TCs, U TO, YTO paHbllle JieJ1aJoCh OOLUIMMU CUJIaMHU, TeNeps JeaeTcsl UHAUBUAY-
asbHO. TaKKUM >Ke OT/AeIMBIINMCS COCJIOBUEM Teleph CTaJU U I0pUCThL. [IpaBo Tenepsb Ha-
MHOTI0 60Jbllle pa3BUBAETCS IMHIBUCTUYECKH, OHO NPUHSJIO HAyYHOE HallpaBJIeHue, U TO,
YTO paHbllle )KUJIO B CAMOCO3HAaHMU BCEro Hapo/ia, Tellepb OCTaeTCs B CO3HAHUM IOPUCTOB,
KOTOpbIe B 3TOM QYyHKIIMU NPEACTABJIAIT BeCb Hapoay» [5, c. 84].

JleATeIbHOCTb PO ecCHOHaIbHBIX IOPUCTOB BHOCUT Ha4yaslo paliMOHAJIBHOCTH U SCHO-
CTH CY>K/JIeHU B 06liiee MoJie paBa, BbIpacTaroliee U3 CTUXUU HApOJHOM KU3HU. [Ipy aTOM
caMo IpaBO pa3BUBAETCsl B HalpaBJieHUHU AuddepeHUAMU U COAEPKATENbHOTO YCI0XK-
HeHus [5, c. 84]. ®.K. don CaBUHbHU yTBEpPXKAAET, YTO «IIPABO 3aKOHA» BBINOJIHSET JBOM-
HyI0 QYHKIIMIO, 2 UMEHHO: NMOJUTHYECKYI0 U TexHU4ecKyto. [losuTrHyeckas GyHKUUS CoO-
Jlep>KaTeJIbHbIX YTBEPK/JAEeHUU B NpaBe aJjpecoBaHa K OCHOBHOW Macce o6liecTBa, 06.a-
JlaloIlero CTUXMWHBIM paBoco3HaHUeM. TexHu4eckass QyHKIUS SABJISETCS IpeporaTHBou
06pa30BaHHbIX CIENUaJUCTOB-IOPUCTOB, MPU3HAHHBIX rocyfapcTBoM. TakuM o6pasom,
peasibHas 00LeCTBeHHAs XU3Hb U [IpaBOBas Hayka B cdepe YUCTON TEOPUHU YeTKO pasje-
JIeHBI, 0lHAaKO QYHKIMOHA/JIbHO OHU CBsI3aHbl ApYT ¢ ApyroM. [Ipu aToMm cdepa moauTHK
Y 1IpaBa, XOTS M COCTABJAIT JBe He3aBUCUMBbIe JIPYT OT Apyra CUCTEMBbI, HO Ha IPaKTHUKe
06ycJIaBJIMBAIOT JPYT Apyra.

CorsiacHo @.K. ¢on CaBUHbH, moJUTUYECKAsT HEOOXOAMMOCTb, peain3yeMas B Ha-
[IMOHAJIbHOM NPaBOCO3HAHWM, B Ipoliecce ee HAyYHOW MHTepNpeTalMOHHOM «OrpaHKU»
npodeccuoHaJbHBIMU IOPUCTAMU U 3aKOHOAaTe/IeM TpaHCPOpMUPYeTCsl B IPAaBOBYIO Jieii-
CTBUTEJIbHOCTb, OCHOBHBIM CyO'bEKTOM M 00'bEKTOM KOTOPOU SIBJISIETCS JIUYHOCTb. EANH-
CTBO NPaBOBOW IIeHHOCTH U NPaBOBOU JlecTBUTeNbHOCTH, 10 MbIcaU O.K. pon CaBuHbY,
HauboJiee HArJsiAHO OOHApYKUBAET ceOs1 B 00eCleYeHUU IPaXKJAaHCKUX MpaB JIMYHOCTH,
NO/ATBEPXK/AEeHHEe YeMy OH IIpe/ie BCero HaXxoAUT B UCTOPUYECKOM Pa3BUTHUU PUMCKOIO
npaBa. «[IpaBo 3aKOHa» U eCTeCTBEHHOE NIPaBo MPeACTAIOT Kak B3aUMOCBsI3aHHbI€e CYLIHO-
ctu. EcTecTBeHHOE MpaBo 3apoxAaeTcs B IJIy6UHAX HAPOJHOIO 1yXa, »KUBOI'0 001[eCTBEH-
HOTO eIMHCTBA, OJJHAKO TOJIbKO B CUCTEMe 3aKOHOB, T.e. B IO3UTHBHOM IIpaBe, OHO MOJIy-
YaeT CBOe OKOHYATEJIbHOE U IeHCTBUTENbHOE BOIJIOLIEHHUE.

Bu6avorpadpuyecKui CiMcokK

1. FatnytauHoB P.U., Macnennukos /I.B. Unes ayxa uctopuu B TpakToBKe MOHTECKbLE U ['e-
reJist // BecTHUK Pycckol XpUCTUAHCKOMW r'yMaHUTapHOH akageMmuu. 2019. T. 20. Ne 4. C. 112-123.

2. T'erennb I'.B.®. duuukaonenus punocodpckux Hayk. T. 3. M.: Mbicib, 1977.

3. MacsniennukoB /I.B., PeBHoBa M.B. /luajiekThka CyO'b€KTUBHOTO U OO'bEKTUBHOI'O B 060C-
HOBAHHUM IpaBa KJacCMKaMH HeMelKou éusocodun // HOpuamdeckas mbicab. 2020. Ne 3 (119).
C.74-91.

4. Eichhorn K.F. Einleitung in das deutsche Privatrecht mit Einschluss des Lehenrechts.
Gottingen, 1829.

61



Teopuda rocysapcrsa U npaBa

5. Savigny F.K. von. Vom Beruf unserer Zeit fiir Gesetzgebung und Rechtswissenschsft (Hei-
delberg, 1814) // Hattenhauer H. Thibaut und Savigny. Ihre programmischen Schriften. Miinchen:
Vahlen, 2002.

6. Savigny F.K. von. (1815) Uber den Zweck dieser Zeitschrift // Zeitschrift fiir geschichtliche
Rechtswissenschaft. Ne 1. 1815. S. 1-17.

Jna purupoBanMs: JeHucoe A.M. EcTecTBeHHOe ITpaBo U «AyX Hapozaa» B yueHn @.K. ¢on CaBuHbM //
Teopus rocygapctsa v npaBa. - 2021. - Ne 2 (22). - C. 57-62.
DOI: 10.47905/MATGIP.2021.22.2.004

Anton M. Denisov*

NATURAL RIGHT AND THE SPIRIT OF THE PEOPLE
IN THE TEACHING OF F.K. FON SAVIGNY

Annotation. His legal concept F.K. von Savigny first of all contrasted with the tradi-
tional theory of natural law, which, he believed, deduced its categories from the individual
mind, and therefore could not possess the qualities of universality and necessity. On the
contrary, the universal mind, embodied in the "spirit of the people” as its inner substance,
contains the entire completeness of the ideas of law recognized by the people. The signi-
ficance of the legislator's creativity lies in the fact that it removes the uncertainty in law,
which is contained as a result of historical development that is not clarified and not en-
shrined in law. The written norms adopted as a result of legislative activity fix the
achieved result of the development of law, although at the same time, as F.K. von Savigny,
slow down the very process of this development.

Key words: Savigny, law, law, people, state, legal ideal.

The idea of historicism, associated in the history of legal doctrines mainly with the
name of F.K. von Savigny, relatively late enters the circle of system-forming concepts of the
theory of law, affirming in it only by the end of the 18th century. [1, p. 113]. It was mostly
alien to both ancient thinking, with its understanding of natural law as a substantial prima-
ry element of being, and modern European theorizing, which derived the basic principles of
natural law from the innate ideas of reason or from a social contract.

F.K. von Savigny, his predecessors and followers (G. Hugo, G. F. Puchta, R. lering), ac-
tualized the main trend in the development of legal theory, laid down by the classics of
modern science, which in the 19th century was realized in the assimilation of political and
legal thought of the ideas of consistency and historicism [3, p. 76-81]. But unlike the con-
sistent rationalists - S.-L. Montesquieu, I. Kant, G.V.F. Hegel, K. Marx - F.K. von Savigny
substantiated an irrational version of legal historicism.

According to F.K. von Savigny, the law is already fully given in its original form of pos-
itive social consciousness, it is not the fruit of arbitrary establishments, but it needs further
development of its form. This development can be realized only with the interaction of this
kind of public lawmaking with the legislative activity of state power.

The state of F.K. von Savigny interprets it as "the bodily image (Gestalt) of the spiri-
tual unity of society." The lexeme “Gestalt” used by him has a multifaceted meaning in

* Denisov Anton Mikhailovich, graduate student of the Law Institute (St. Petersburg). Scientific adviser -
Doctor of Law, Professor S.A. Komarov; scientific consultant - Doctor of Philosophy, Professor D.V. Maslenni-
kov. E-mail: denisov@lawexp.com
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scientific German speech. It can also be interpreted as a prototype or as an “archetypal
phenomenon”, to use Goethe's expression, for similar series of phenomena. It is no coinci-
dence that F.K. von Savigny further stipulates that in the image of the state, the unity of so-
ciety, not given empirically, acquires the features of something sensible. What F.K. von Sa-
vigny also extends to law: in the purely spiritual unity of society, law exists only as "living
contemplation” and does not acquire conscious logical forms, but only in the state does law
find its life and its reality. At the same time, the state itself cannot yet guarantee the validity
of law, since the state is only an "image" of the social essence from which law grows.

Describing the complex of relations developing within the framework of the opposi-
tion of state and law, F.K. von Savigny distinguishes three real groups of contradictions: be-
tween the certainty of the existence of individual peoples and the obviousness of the exis-
tence of mankind as a whole, between individual social groups with their historical past
and the future of society as a whole, between the need for the existence of law as an ele-
ment of the national spirit and the random nature, anomalousness of its manifestation. He
interprets these contradictions as inevitable in the process of moving from the uncertainty
of law as the essence of social phenomena to the concreteness of the system of laws recog-
nized by society and supported by the state.

These contradictions are revealed in the fact that the law, on the one hand, should be
recognized by the state, but on the other hand, it should not be only a matter of the state. Fur-
ther, the contradictions also manifest themselves in the fact that the law should not only be
recognized by the national state, but also should be thought of as a universal law, in the limit -
as a world law. Law should not be a matter of chance and free will of a person, but should
be something fundamentally obligatory for everyone. Ultimately, F.K. von Savigny, rising to
the level of philosophical generalization, argues that law should manifest itself as a unity.
However, it does not exist as an abstract unity, but as a concrete unity, presently given, as
something real. In this capacity, it must first of all reveal itself as a unity of legal value and
legal reality.

Proposing this interpretation of the relationship between law and state, F.K. von Sa-
vigny seeks to connect in a single theory the principles of the necessity and truth of law, the
reality of the state and the realism of legal norms. Ultimately, he seeks to achieve a specific
unity of legal value and legal reality, without opposing each other the form and content of
law. According to his basic postulates, this can be achieved only by turning to the philo-
sophical and legal method of understanding the historical process. It is the latter, according
to F.K. von Savigny, is a valid substantiation of the fundamental concepts of law, in a uni-
versal way explaining the relationship between law, state and society.

Interpreting the concept of the state, F.K. von Savigny distinguishes the state as a “his-
torically active entity” from the state as “only existing” (in the original: “existing”). In the
first capacity, the state contains the essential connection of laws, or legislation as such,
which constitutes what he calls "state law". At the same time, legislation should not be im-
agined as a simple collection of data, positive norms, rather it is their inner essence, which
is not inherent in anything random or arbitrary. To understand what this "legislation" is in
the specific interpretation of F.K. von Savigny, as well as to know its content, one can only
consider it as a historical phenomenon. "The science of legislation is a historical science ...
the whole character of the science of legislation must be historical,” F.K. von Savigny [5,
p. 115]. At the same time, he once again draws attention to the fact that “historical” means
not only something given, but given with necessity, in that, again, specific for F.K. von Sa-
vigny in the sense of the word, which we talked about above.
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The point is that the state, with this understanding of F.K. von Savigny, does not grow
out of some arbitrariness of historical actors, but rather, on the contrary, opposes this arbitra-
riness. As a universal state, a "state in general", it realizes itself in various historical forms of its
manifestation as "the degree of restriction of the individual," that is, limiting the possible arbi-
trariness of society or the individual, acting contrary to the objective necessity embodied in the
universal state. This limitation realizes itself in the existing laws, which for this very reason are
fundamentally objective and necessary. Accordingly, the sciences of legislation and law, ac-
cording to F.K. von Savigny, should be understood as both objective and historical sciences.

In his opinion, they should be based on a reference to some legal ideal. This ideal is
nowhere given in the phenomenon and cannot be defined purely empirically, but at the
same time it is he who should underlie the science of legislation. This kind of appeal to the
ideal in legal science was mainly characteristic of the Kantian tradition. It was an analogue
of Kant's "ideal of pure reason", which was introduced by I. Kant in the final part of the
"Critique of Pure Reason". However, the founder of the historical school of law was neither
a Kantian nor a Hegelian. He took his idea of the legal ideal not from Critique of Pure Rea-
son, but from the works of German romantics at the turn of the 18th-19th centuries, to
whom he was especially close and with whom, for example, with Jacob Grimm, he was in
constant correspondence. Among the romantics who influenced the teachings of F.K. von
Savigny on the legal ideal, especially F. Holderlin stands out, who in his novel "Hyperion"
developed the idea of the ideal as following the nature of things and subordinating it to this
nature, contrary to the prescribing postulates of reason.

The bearer of the irrational ideal of F.K. von Savigny saw the people. In this context of
his legal theory, he preferred to speak not about “civil society”, but about “people”. “Civil
society” as an internally structured whole for F.K. von Savigny was nothing more than the
external bearer of that substantial spiritual, rationally not expressible content, which con-
stituted the internal content of the "people" as a historical given. The people for F.K. von
Savigny acts and realizes himself in history through the state. In this he approaches the po-
sition of Hegel, who believed that only the peoples who created the state can fully be consi-
dered historical peoples. At the same time, Hegel interprets civil society as a kind of "exter-
nal state" [2, p. 342]. The difference is manifested only in methodology, primarily in the in-
terpretation of the concept of a people: absolutely idealistic, like Hegel, or irrational, like
F.K. von Savigny. This allowed later authors, without much violence over the material, to
try to reconcile the theoretical premises of the two classics. An example is the outstanding
Russian jurist of the 19th century K.A. Nevolin.

An appeal to the people as the main source of law quite naturally leads F.K. von Sa-
vigny to the recognition of the leading role of private law over other types of law. He subs-
tantiates the point of view according to which, in the absence of an autonomous sovereign
state and state law, it is private law that is the minimum legal order of civil society.

In this idea F.K. von Savigny turn out to be consonant with the thoughts of his col-
league K.F. Eichhorn, who emphasized the role of private law in the implementation of the
principle of historicism in law. K.F. Eichhorn argued that in each legal institution, a certain
basic principle can be distinguished, which is a distinctive feature of the institution of pri-
vate law, and this feature is based on the general legal doctrine of law, which operates eve-
rywhere, while the modified principles constitute specific customary rights that operate
only in an individual specific location. And this difference, K.F. Eichhorn, can be found in
the texts of legal sources [4, p. 121]. Thus, private law serves as a historical source for the
modification of the leading principles of common law.
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In very close tones he wrote about private law and F.K. von Savigny. However, unlike
K.F. Eichhorn, his argumentation turned out to be more directed towards his modern time.
So, in a discussion with A.F. Yu. Thibault, Roman law was interpreted by the founder of the
historical school of lawyers as an actual legal system, which he tried to oppose to attempts
at modern codification of the law of German states. Actually, the name of the main work of
F.K. von Savigny reads: "The system of modern Roman law." For its author, Roman law
seems to be an exemplary perfect system of law, complex and thought out to the details.
And as such, Roman law contains the methodological prerequisite for the development of
modern law.

About this F.K. von Savigny quite definitely wrote in his "Journal of Historical Juri-
sprudence”, in the programmatic introductory article bearing the title "On the Purpose of
this Journal": "... the historical school assumes that material for law is given by a single past
of the nation, but not arbitrarily, so it may turn out to be one or the other, but based on the
deep essence of the nation itself and its history. However, any prudent activity in any pe-
riod of time should be aimed at viewing this material given from an internal necessity, up-
dating it and preserving it” [6, p. 2-6]. The practical significance of the historical heritage in
law is realized in modern practice through the conscious and purposeful application of the
methodology for interpreting the historical tradition, which combines the methodology of
historical and philosophical knowledge.

The implementation of the law acquires concreteness in the essence of the "people's
spirit", expressed by professional lawyers. Right, literally, grows out of the people. The pos-
sibility of self-identification of the people F.K. von Savigny saw in the application of the “na-
tional criterion”, which is expressed in the people's legal consciousness and in the national
culture in general: “Law grows with the people, improves with them and finally dies when
the people lose their identity. This improvement alone, including at this cultural time, is
very difficult to observe. Earlier it was argued that the basis of law is the universal self-
awareness of the people. For example, in Roman law, one can name the single nature of
marriage, property, and so on as the foundations, but everyone will understand the impos-
sibility of such detailing, about which we find quotations in pandects” [5, p. 81].

In the understanding of F.K. von Savigny, the "people" as an integral socio-cultural
phenomenon becomes a kind of "breeding ground" for the class of professional lawyers,
who complement the masses of the people who do not have a special education for the in-
terpretation of legal knowledge. Justifying this approach, F.K. von Savigny wrote: “These
difficulties led us to a new view of the development of law. In the conditions of the growing
level of culture, all kinds of people's activities are increasingly disunited, and what was pre-
viously done by common forces is now being done individually. The lawyers have now be-
come the same separated class. Law is now developing much more linguistically, it has taken
a scientific direction, and what used to live in the consciousness of the entire people now re-
mains in the minds of lawyers, who in this function represent the entire people” [5, p. 84].

The activities of professional lawyers bring the beginning of rationality and clarity of
judgments into the general field of law, which grows out of the elements of people's life. At
the same time, the law itself develops in the direction of differentiation and substantive
complication [5, p. 84]. F.K. von Savigny argues that the “law of law” fulfills a dual function,
namely, political and technical. The political function of meaningful statements in law is
addressed to the bulk of society, which has a spontaneous sense of justice. The technical
function is the prerogative of educated legal professionals recognized by the state. Thus,
real social life and legal science in the field of pure theory are clearly separated, but func-
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tionally they are connected with each other. At the same time, the sphere of politics and
law, although they constitute two independent systems, in practice, determine each other.

According to F.K. von Savigny, a political necessity, realized in the national legal con-
sciousness, in the process of its scientific interpretive "faceting" by professional lawyers
and legislators is transformed into legal reality, the main subject and object of which is the
person. The unity of legal value and legal reality, according to F.K. von Savigny, most clearly
reveals himself in ensuring the civil rights of the individual, confirmation of which he first
of all finds in the historical development of Roman law. “Law of law” and natural law ap-
pear as interrelated entities. Natural law arises in the depths of the people's spirit, living
social unity, but only in the system of laws, i.e. in positive law, it receives its final and actual
embodiment.
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INEPEYHUTDBIBAA I'ET'EJIA. PASMbBILIJIEHUA
K 200-JIETUIO «®UJIOCOPHUU ITPABA»

AHHOmMayus. Aémopbl 3HAKOMAM C pe3ysbmamamu aHaausa «Puaocoduu
npasa» l'ezess. Bvldeasiomcs ppazmeHmyvl HA36AHHOU KHU2U, KOMOPbIM He ydess-
J10Cb UAU Y0eAs/10Cb HeA0CMAmo4Ho 8HUMAHUSL CO CMOPOHbLI Pu10c0dH0o8 U PUCMOos.
Hanpumep, demoHcmpupyromcsi padmoiuwiieHus: I'ezeasi o eoliHe, o Poccuu, o dpyaux
Hapooax, aHa/Au3upyrmcs omHouleHus gujiocogpa u eaacmu. Mamepuasa mozcem
6bImb UHMepeceH Kak cheyuaaucmam, mak u WupokoMmy Kpyay uumameset.

Kawuegsle caoea: puiocodus, usocogus npasa, npaso, udest npasda, ceo6o-
da, 'ezenw.

OpHa U3 0c06eHHOCTEN TBOPYECKHUX JIIOJEH COCTOUT, IOMUMO MPOYEro, B TIIATE/b-
HOM IIepeOCMBbICJIEHUN NIPOYMTAHHbIX paHee npou3BeseHUU. K yxxe u3yyeHHOMy M, Kasa-
JIOCb Obl, BIIOJIHE M3BECTHOMY, XOUETCS MO MPOIIECTBUM BpeEMEHU BO3BpaAllaThCSl BHOBb
Y BHOBb, 0COOEHHO KOT/la KHUTU OCTaBUJIM CJieJ, B 06pa30BaHUU U B CepJLe.

OpHOU M3 Takux JIIOOMMBIX HaMU paboT sABasgeTca «Punocodpusa npasa» [eress.
U1 nocne npoBenenHor B 2020 roay reresieBCKoil koHpepeHIMU [25], BHOBB oLlyllaeTcs
oCTpasi IOTPpe6HOCTb B 06paleHUH K 3TOMY BEJIMKOMY NIPOU3BEJI€HUIO.

«®unocodusa npaBa» Oblaa BbiMyllleHa Npu ku3HU [eresnss B koHue 1820 roaa (Ha
tuTyJe 1821 roa), Ho 60Jiee U3BECTHO BTOpPOe YTOYHEHHOE H3/aHUe, YBUJEBIIEe CBET
BCKOpe MocJie CMepTH BblAawolerocss HeMelkoro ¢usocoda B 1833 rogy. UMeHHO OHO 3a-
TE€M MHOTOKPATHO Mepeu3/1aBajoch U ObLI0 NepeBeleHO Ha PYCCKUM s3bIK. Mbl paboTaeM
C KHUTOM, BbINYIleHHOU B u3aaTteabcTBe Akagemuu Hayk CCCP B 1990 roay noa peaakiu-
et A.Jl. Kepumosa u B.C. Hepcecsinna [3]. UMest BO3MOKHOCTb Jilep:KaTh B pyKax HeMeILKue
M3/laHud, OTMETHUM BbIiCOYallllee Ka4yeCcTBO NlepeBo/Jia 3TOM KHUIHU C A3blKa OPUTrMHaJa Ha
PYCCKHUH.

HoBoe npouTeHue 'eresisi 3acTaBUJ/IO ellle pa3 NepPEOCMbICUTb HEKOTOPbIE MOJI0XKe-
HUs ero ¢pusocodpuu npaea, 1a U puaocoPpru B 1[eJI0M.

HauHeM c Toro, 4yTo B caMmoM HauaJie ['eresib TOBOPUT O HAXOX/JIEHUH €r0 COBpEMEH-
HoU ¢usocoduu B no3opHoM ynajke [3, c. 45] He ckpoeM, Mbl He 0c060 oOpallaIu paHee
Ha 3Ty MbIc/b. Ho OHa HaM mokasajach A0CTaTO4YHO 3abaBHOU. 3a6aBHOM TeM, 4YTO, Ha-
npuMep, B Poccuu B pa3Hble 3MOXU MEPUOJUYECKH BUAMIIbL €€ K€ Yy pa3HbIX aBTOPOB.
BcrioMHUTe caMu, CKOJIBKO B OJHOM TOJIbKO XX BeKe MPHUXOAUJI0Ch YUTATh 06 ynajke pu-
Jslocopckoil MbIcaU. BHayasie 06 3TOM JIIOOMIM NMUCATh PYCCKUE 3MUTPAHTHI, MOTOM HX
KPUTHUKHU C KOMMYHUCTUYECKUX QUI0COPCKUX NMO3ULIUH, a 3aTEM B KOHIIE BEKa Y>Ke aHTH-
KOMMYHMUCTBI. ITU npouecchl, HanpuMep, orMmedas B.C. CtenuH. OH BCnoMUHaJ, 4YTO B Ha-

* 3axapyee Cepeeli HeaHosuy, 3aBeAy0IIUN Kadepoit aIBOKATYPhI U NPABOOXPAHUTENbHOMU JlesiTe b-
HOCTH PoccuicKOro rocyJapcTBEHHOrO COLMaJbHOIO YHUBEPCUTETA, JOKTOP IOPUANYECKUX HayK, JOLEHT,
akazemuk PAEH (r. MockBa, Poccus). E-mail: Sergeyivz@yandex.ru

** CanvbHukoe Bukmop [lempoeuy, T1aBHBIM pefaKTop »KypHasa «l0pujndeckas Hayka: HCTOpPHUS U CO-
BPEMEeHHOCTb», JOKTOP I0PUANYEeCKUX HayK, npodeccop, 3acayKeHHbIH feaTeb Hayku Poccuiickoit ®ese-
panuy, [loyeTHbIN paGOTHUK Bbicliero npodeccuoHasbHOro o6pasoBaHus Poccuiickoit ®egepanuy, akaje-
muk PAEH (r. CankT-IleTep6ypr, Poccus). E-mail: Fonduniver@bk.ru
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yasie 90-x rr., nmocse pacnaga CCCP, nossBUIMCh OLleHOUYHbIE CYXJeHUSs], COTJIACHO KOTOPbIM
B Haulel ¢pusocodur He ObIIO HUKAKUX JAOCTHKEHHUH, YTO OHA Oblla OTOpBaHAa OT MUPO-
BOW PpuI0cOPCKON MBICJU U OTHBIHE BCe, K COXXKaJIeHUI0, HaZl0 HAYUHAThb C HyJdA. Takoro
poJia CyAeHHUs MOXKHO ObIJIO BCTPETUTD AaKe B PUIOCOPCKUX YYeOHUKAX U IHIUKJIONe-
JIN4eCKUX CJI0BapsIX TOro BpeMeHHu [23, c. 85].

To ke, cyaq o BcemMy, Nepuofu4ecKu npoucxonuiio v B 'epmanuu. [lpuyem otroJio-
CKHU ynajka ¢usocodpuu BcTpedyaauch paHee, B ToM yucie U 'y Kanra. [lo Bcelt BUAUMOCTH,
dunocodus - 3To Takas AeATeJbHOCTb, KOTOpas Bcerja B ynajke. JIubo ¢unocodpam ser-
Yye HaYMHATh CBOU MPOU3BEJEHUSA CO CJIOB O KpU3HCe, U3 KOTOPOTO HaZ0 CPOYHO U IHEp-
TMYHO BbIXOAWTH. OlHA U3 MPUYUH MOXKET 3aKJII0YaTbCAd U B TOM, YTO MHOTHE GUI0CODbI
TaK WJIM MHaye 3aBUCAT OT UAEe0J0TUYeCKON 0OCTaHOBKU TOW CTpPaHbl, B KOTOPOM MUILYT
CBOU TPY/Abl.

BbiBozibl 06 ynaske U Kpu3suce 06s13aTeJIbHO CONPOBOXKAAITCA UHOTAA afipecHOH,
a MHorAa 6e3bIMSHHOW KPUTHUKOU JApyrux ¢unocodpoB. KpuTruka OblBaeT KOPPEKTHOW,
a MHorza u He coBceM. He us6exas atoro u 'eresb. Tak, oH nuiieT, 4To 6ecCIOKOKMHAasA Jes-
TeJIbHOCTb pedJIEKCUU U CYeTHOCTH (Apyrux cneuuanuctos - C.3., B.C.), Tak e, Kak U OT-
HOLIIEHWE, KOTOPO€e OHAa BCTpevaeT, Oblja Obl JIMIIb JIeJIOM JJisl cebsi, T0-CBOeMYy pa3BU-
BalOILUMCH B cebe, ec/id Obl B pe3yJsibTaTe BCET0 3TOr0 He BbI3blBajla Npe3peHUs U He IUC-
KpeAuTHpoBasach ¢puuocodpus Boobule. XyAIIUNA BUJ, TAKOTO NMpe3peHus 3aKJII4aeTcs
B TOM, YTO KaXK/JbIH YOEXJEeH, YTO OH 6€3 0COObIX YCUJIUN MOXKeT pa3obpaThcs B GpuJioco-
duM U BbICKA3aTb 0 HeW CBoe cyxJeHHe. HU ofHOMYy HCKyCCTBY, HU OJHOU HayKe He BbI-
CKa3bIBaeTCs 3Ta NOCJeAHAA CTelleHb Ipe3peHus, HUKTO He MpeArojaraeT, YTo 06J1aiaeT
MMHU HUCKOHHO. U B caMoM Jiete, To, yTO ¢usocodpus HOBeHllIero BpeMeHHU Npejarajia HaM
C BeJIMYaMlled CaMOYBEPEHHOCTbIO B CBOMX BBICKA3blBaHUAX O TOCYyJapCTBe, MOXaJyH,
JleICTBUTEJIbHO []aBaJio IPaBO KaXKJ0MY »KeJlalollieMy y4acTBOBaTh B 06CY>K/jeHUH BOIIPO-
Cca, IUTaTb YBEPEHHOCTb B TOM, UTO OH 6e3 BCAKOM NMOATOTOBKM MOXET BbICKa3bIBaTh M0/06-
Hbl€ MBIC/IM U TEM CaMbIM 00PEeCTH [0Ka3aTebCTBO B 06s1afaHuu duocoduetii 3, c. 48].

OTcroza, BO3MOXHO, M OTCBLJIKA K YUTaTeJIsIM, KOTOphIe, 110 cjoBaM ['eresis, moJara-
I0T, 4YTO co3/aHHOe ¢pusocodpuell He KUBET J0Jiblile OAHOU HOYH [3, c. 44]. Mbl yBepeHH],
4YTO Ha caMoM JieJie dpusocod Tak He fyMas. Ho nucas, 4To6bl BHOBb OYEPKHYTh Gecrmo-
JIE3HOCTb U HEPa3yMHOCTb MHOT'HX JJpYT'UX KOJIJIer-COBpeMeHHHUKOB.

Jlpyroil MOMeHT, KOTOpbII Bpo/Jie Obl BCEM M MOHATEH, HO HA KOTOPOM He NMPHUHATO
3a0CTpATb BHUMaHHUe: ['eresib — dpusocod, a He ropuct. U ero «Punocodusa npaBa» - He
YUCTO IOpUANYECKOe NPOM3BeJileHue, a CKopee KHUra 060 BceM. B paboTe MMelOT MecTo
yacTble o6palleHus K BoJle, pa3yMy, CO3HaHHI0, CAMOCO3HAHUIO, UCTUHe. MHOI'0 HalucaHo
0 JII0OBU, CeMbe 1 OpaKe, HO ONATH e He C IPAaBOBOM TOUYKU 3pEHMS, a CO CTOPOHBI 06IIUX,
noJi4ac XXUTEUCKUX PacCyKJeHUH, B TOM YUCJIe CO CCbIJIKOW Ha bora. HeckosibKo cTpaHuI
HANMCaHO O BOCIIUTAHUU JleTel. BcTpedaroTcs U CCBIJIIKU Ha XyZ,0’KeCTBEHHbIe IPOU3Be/e-
HUs, HanpuMep, Ha noBecTb ®. ¢poH lllnerens «/Tronuuga» [3, c. 214].

B pa3gesie o cembe 'eresib faxke nbiTaeTcs JaTh onpejesieHue 0O6BU. B ero paccyx-
JleHUsX, JJI0O0Bb 03HAaYaeT BOOOILe CO3HaHHWe MOero eJJMHCTBA C APYTUM, TO, YTO 51 He U30-
JINPOBaH /19 cebsl, a 06peTar0 Moe CaMOCO3HaHHUE TOJIbKO KaK OTKa3 OT CBOero JJs-ce6s-
OBbITUA U NOCPEeJCTBOM 3HAHUA cebsl KaK CBOero eJUHCTBA C JAPYrMM U JpPyroro co MHOM.
Ho n11060Bb ecTh 4yBCTBO, APYTMMM CJI0BaMM, HPAaBCTBEHHOCTb MPUPOJHOro B QopMe:
B rOCyJlapCTBe JIIOOBH y»Ke HeT, B HeM eJUHCTBO CO3HAeTCs KaK 3aKOH, B HEM COJiep>KaHHe
JI0JKHO OBITh Pa3yMHBIM, U 1 10JKEH ero 3HaTh. [lepBbIM MOMEHTOM JIIOOBY SABJISIETCH TO,
YTO 51 He XO4Y ObITb CAMOCTOSITE/bHBIM JIMLIOM /Il Ce0S1 U 4TO, €C/IM Obl 51 ObIJI TAKOBBIM,
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s1 YYBCTBOBAJI ObI CBOIO HEJIOCTATOYHOCTD U HEMOJIHOTY. BTOPIM MOMEHTOM SIBJISIETCS TO,
4YTO 1 o6peTaro cebsi B JiMle APYroro, 4To s 06/1aZjal0 B HEM 3HAYUMOCTbIO, KOTOPYO OH
B CBOIO ouepeb 06peTaeT Bo MHe [3, c. 208-209].

3aTeM, CJIOBHO MOHSB, YTO U3 3TUX PACCYKJAEHUN HUYEero He MOJIy4YUa0Ch, ['eresb He-
O’KUJAHHO J06aBJISIET, YTO JIIOOOBb — CaMOe 4y/I0BHIHOe NPOTUBOpEUHE, KOTOPOe paccy-
JIOK He MOXKeT pa3pelluThb, TaK KaK HeT HUYero 6oJiee HeMoAATIMBOTO, YeM 3Ta MYHKTUP-
HOCTb CaMOCO3HaHHS, OHA OTPULAETCS, U 51 BCe-TaKu JoJkeH apdupMaTUBHO ero 06.a-
JAaThb [3, c. 209]. A panbuie (Bce B ogHoM a63aue! - C.3., B.C.) oT 'eresisi 3By4uT y>ke HoBas
MBbICJIb: JIDOOBb €CTh OJITHOBPEMEHHO CO3/laHUe U pa3pellleHre IPOTUBOPEYHs; B KAueCTBe
ero paspelieHusi OHa - HpaBCTBeHHOe efiuHeHue [3, c. 209]. B cBoe BpeMs u3BeCcTHbIN du-
3uK PellHMaH c OMOPOM F'OBOPHUJI, UTO HEe BCe HEHAYYHOe IJI0X0, HapuMep, JII060Bb.

Tak ueM ke BUzes cBoto pusocodputo npasa ['eresb, eciivi B Hell TakUM 06pa3oM pac-
CyXJaJl o JI6BH, JIUTEpPAType, IICUX0JOTUH, CEMbE U T.[.: HAYKOH, UCKYCCTBOM, MeTadH-
3WKOW, 4eM-TO UHBIM? Ha 3TOT BONMpPOC MOXKHO TOJIBKO CHEKYJSTUBHO paccykjaTb. Ham
Ka)keTcsl, YTO OTBET Ha Hero He 3HaJs U aBTop. [locMoTpHUTe, YTO cojiepKaHUe CaMOU KHUTH
M300UJIyeT pa3/IMYHbIMU NPUMEUYaHUSIMU U IpubaBieHUsIMU puiocoda. [IpuueM Hepegko
BeCcbMa MPOTHUBOPEYHMBBIMU NMPUOABJIEHUSIMH, [10[4aC HE OTHOCSAIIMMUCH KaK K PUI0CO-
buu, TaK U IOPUCTIPYLEHLUHU.

[Ipu 3TOM MBI BCe GoJiee YKpeIJisieMcsl B BbIBO/Ie, YTO HOPUAUYECKHUM MPOU3BE/IeHU-
€M OH CBOI0 paboTy Bce-Taku He BuJes. 06 3TOM, COGCTBEHHO, OH CKasaJl cpa3y B Npeju-
ciaoBuu: ¢pusnocodus npasa — ecTb pazzen ¢unocoduu [3, c. 44]. U 3Ty Mbic/ab He pas no-
BTOpS [3, c. 60]. B To ke BpeMs 4acTh KHUTM UMEET CTPOro WpUAUYecKUu xapakrep. ['e-
reJib EMOHCTPUPYET OTJMYHOE 3HAaHUE KaK JIpeBHEro, TaKk U COBPEMEHHOTr0 /Jisl Hero 3a-
KOHOZATeJIbCTBA, MPHU 3TOM JIOCTATOYHO MPodecCHOHANBHO paccyxaaeT o HeM. Ho apyras
4acTb pabOoThbl NOCBSALIEHA BCEMY: OT CHEKYIATUBHOUN Puiocoduu a0 J06BU.

[Ipu nepeuuTbiBaHUM [eresisi Mbl 3alyMa/iuCb O TOM, KAKUM OH ObLI: HU/l€aJUCTOM
WJIK CYPOBBIM MTparMaTUKoM? B KHUTe 0/ITHO3HAYHOTO OTBETA HAa 3TOT BOMPOC TOXKE HeT.

B paccyxieHusix o npaBe ¢usocod npeicTaeT nepes UUTATENIMU HJEATHUCTOM,
noJil9ac POMaHTHUKOM-H/leaJIuCTOM. [locMOTpUTE caMH, Kak OH muuieT o npase. Punocod-
CKasl HayKa UMeeT CBOMM IIpeIMeTOM U/Iel0 MpaBa — MOHSTHE MpaBa U ero OCylleCTBJIeHUE,
a Wjes MpaBa, B CBOI o4yepe/ib, eCTb cBo6oja [3, c. 59]. [TouBoil npaBa sABIsIETCSA BOOOIIE
JIYXOBHOE, U €ro GJIMKaMIIMM MeCTOM U UCXOJJHOW TOYKOM — BOJIsSI, KOTOpasi CBOOO/IHA; TaK
4YTO CB0OO/Ia COCTABJISIET ee CyOCTAHIUIO U OlpeZieJieHHe U CMCTeMa NpaBa eCcThb LJapCTBO
OCyIeCTBJIEHUS] CBO6GO/Ibl, MUP AyXa, TOPOXKAEHHBIA UM CAMHUM KaK HeKasl BTopasi IpUpPo-
Ja [3, c. 67]. 3Ta MbIC/Ib pa3HBIMU CJIOBaMHU TOXE He pa3 noBTopsieTcs. Hanpumep, faniee
[eresib muuUIeT, YTO MPABO COCTOUT B TOM, YTO HAJUYHOE ObITHE BOOOIE €CTh HAJUYHOE
O6bITHE CBOOOJHOM BoJiU. TeM caMbIM IPaBO eCTh BOOOIEe cBOOOJa Kak uzed [3, c. 89]. 3a-
TeM ellje KpacoyHee. [[paBo ecTb HEYTO CBATOE BOOOIIE Y>Ke IOTOMY, UTO OHO €CTb HaJIU4-
HOe ObITHE a6COIIOTHOTO MOHATHS, CAMOCO3HATENbHOU CBO6OAHI [3, . 90].

BecbMa s11060NbITHA CleAywOIas MbIC/Ib. JI06po ecTb Ujess KaK eMHCTBO MOHATHS
BOJIU U 0COGEHHOM BOJIH, — €IMHCTBO, B KOTOPOM abCTpaKTHOe NpaBo, KakK U 6J1aro, cyob-
€KTUBHOCTh 3HAaHUS U CJIYyYaWHOCTb BHEIIHEr0 HAJUYHOIO ObITHS CHATHI KaK AJs cebs
CaMOCTOSITe/IbHbIE, HO TEM CaMbIM 110 CBOEH CYIIIHOCTH B HEM COJIEPKATCHA U COXPAHSAIOTCS;
JIo6po - 3TO peasiM30BaHHas CB060/1a, abCOJII0OTHAsi KOHeUHad 1esib Mupa [3, c. 172]. Baaro
6e3 npaBa He ecTb 4,06po. Tak e Kak ¥ NpaBo He ecTh A06po 6e3 6Jiara [3, c. 172].

[Ipu 3ToMm leresib u3beras KpUTUKHU npaBa. Hanpumep, popmanusm ke npana (a 3a-
TeM U popMasiu3M 00513aHHOCTH ) BOSHUKAET U3 Pa3/IM4us MeX/y CTYIEHSIMU B pa3BUTUU
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HNOHATHSA cB060ARI [3, c. 90]. U faxke Tak: TO 06CTOSTENBCTBO, UTO HACUJINE U TUPAHUS MO-
TyT OBbITh 3J1EMEHTOM NO3UTHUBHOIO NpPaBa, ABJSAETCA [JJI1 HEro 4eM-TO CAy4alHBbIM U He
3aTparuBaeTt ero npupoay [3, c. 62].

VHBIMHU CJIOBaMU: B NO3UTUBHOM IIpaBe HaCUJIMe U TUPAHUA BCe-TaKU Nepuojuye-
CKH BCTPEeYalOTCs, HO Ha 3TO He HaJlo 06palllaTb BHUMaHUe, Be/lb IPaBo 10 NPUPOJE BCe-
raa pobpoe U xopoiuee. B aTux cinoBax [eresib npeacTtaeT OTKPOBEHHBIM POMAHTHUKOM,
M/1ea/INCTOM, TEOPETUKOM. Ero creKky/IsTUBHBIE pacCy»KJeHUA NOCBAILLEHbl U/ ealucTuye-
CKOW TEOPHH O IpaBe U BOOOIIe He ONMMPAIOTCA Ha OPUANYECKYIO IPAKTHUKY.

W Ha PoHe 3TOrO, B TOM K€ CaMOW KHUTe CJIEeAYIOT CIIOKOMHbIE U [aKe HECKOJIbKO IU-
HUYHBIE PACCYXEeHUs O BOWHAX, 0 TOM, YTO OHH HY>KHBI U I10JIe3HbI. biiarosiaps BoliHe, K-
wet [erenb, coxpaHsemcss HpascmeeHHoe 300posbe Hapodos (BblfesneHo Hamu - C.3. B.C.),
uX 6e3pasJinyure K 3aCTbIBAaHUIO KOHEYHBIX OIlpe/ie/IeHHOCTeH; MoJ06GHO TOMY KakK JBUXKe-
HUe BeTPOB He JlaeT 03epy 3arHMWBATh, YTO C HUM HeNPEMEeHHO CJY4MUJIoCh Obl NPHU MpO-
JIOJDKUTEJIbHOM 0e3BeTpUU, MaK U 80UHA npedoxXpaHsem Hapoobl om ZHUEHUS, KOmopoe
HenpeMeHHO 58U/0Cb b6bl caedcmeuemM npodoaiumenabHo20, a mem 6o.1ee 8e4HO20 Mupda
(Be1genieno Hamu — C.3., B.C.) [3, c. 360]. ®unocod npojoKaeT, 4TO U eaqbHOCTb, KOTO-
pasg obOHapy>XUBaeTcs B BOWHEe KaK B CJy4YalHOM, HallpaBJI€HHOM BO-BHe OTHOILEHHUH,
M U/1eaJIbHOCTh, COIJIACHO KOTOPOW BHYTPEHHHE IOCyJapCTBEHHbIe BJIACTU CyTh OpraHHU-
yecKre MOMEHTHI 11eJI0T0, YTO 06e OHU — OZJHO U TO XK€, BBICTYIIaeT B UCTOPUYECKOM fIBJIe-
HUU TaKXe U B TOM obpase, YTO yJauHble BOMHBI IpeJOTBpallaJd BOSHUKHOBEHHUE BHYT-
PEHHUX CMYT U YKPEIJIsIJIM FOCYJapCTBEHHYIO BJaACTh |3, . 360].

JTO He ONMMCKA M He 3aBe/illlee B CTOPOHY CHEKYJATUBHOe paccyxjeHue. O ToM xe
HanucaHo U Aajee. Tak, 1o MHeHMIO ¢usocoda, HapoAbl BBIXOAAT U3 BOWHBI HE TOJBKO
YCUJIEHHbIMHY, 6J1aroJilaps BHEIUHUM BOWHAM HalUM, BHYTPU KOTOPBIX JeUCTBYIOT Helpe-
0Jl0JIMMble IPOTUBOpPEYHs], HO M 00peTaloT BHYTPeHHee CIIOKOWCTBHe [3, c. 361].

O ThIcAYax NOTUOLIMX W NOKaJeyeHHbIX B BOWHax ['erejb He MullleT U BOOOLIe He
paccyxkzaeT. OfHaKO ero 3a60TUT COOCTBEHHOCTh. M oTCl0/la ero MbIc/Iu: paB/a, BOMHA
NPUHOCUT HeobGeclleYeHHOCTb COOGCTBEHHOCTH, HO 3TO peasibHOe HeobecrneyeHHe ecTh He
4YTO UHOE KaK HeobxoAuMoe aABwxxkeHue [3, c. 361]. U Huxke - BoMHA BOOOIIEe BeJleTCSI He
NPOTUB BHYTPEHHUX HHCTUTYTOB U MUPHOW CEMEeNHOW U YaCTHOU XU3HU, He NPOTHUB 4a-
CTHBIX JiuI] 3, c. 368]. BoT Tak.

[Ipy 3TOM psAZOM yKasaJ, 4YTO NOCKOJIbKY OMAaCHOCTH NOJBepraeTcs rocyZjapCcTBo Kak
TaKOBO€, er0 He3aBUCUMOCTb, JOJII IPU3bIBAET K 3allluTe BCeX ero rpaxzjaH [3, c. 361-
362]. To ecTb, NpU3HAET, UYTO BOMHA paKTUUYECKHU OCYLEeCTBJSAETCS U MIPOTUB YaCTHBIX JIUL,
BbIHY>K/IEeHHbIX OCTaBUTb CBOE JleJ10, CEMbH, ObIT U NMPU3BaHHBIX 3amuuaTe OTeyecTBoO.
JTH OYeBH/IHbIE IPOTHUBOpeyHns ['eresib He 060CHOBaAJL.

['eresb KpUTHKyeT KaHTOBCKYIO HJlel0 O BEUHOM MHpe, M0/ Jlep>KUBAaeMOM COH30M
rocy/lapCTB, KOTOPbIM COCO6EH yJaauTh JiloOble crnopkl [3, ¢. 366]. Hag rocyaapcTBaMu
HeT IpeTopa, B JIy4ylleM CJIy4ae UX OTHOIIEHHUA PeryJUpyloTCd TPeTEUCKUMHU CYyAbAMU
Y IIOCpeJHUKAaMH, /1a ¥ TO JIMIIb OT CJydas K c/Iy4alo, T.e. COTJIacCHO 0c06eHHOH BoJle. U oT-
TaJIKUBasACb OT BOJIM M JiyXa ONATb MUUIET O TOM, YTO €CJIM OCOOEHHble BOJIM He IPUXOAAT
K COrJIAIllEHUIO, CIIOp MEX/Jy rOoCyAapCTBaMU MOXeT ObIThb pellleH TOJIbKO BOWHOU |3,
c. 366-367].

Takada KaTeropuyHOCTb B PACCY>KJEHHUAX O BOMHE BIIOJIHE BO3MOXHaA. JlocTaTOYHO
BCIIOMHUTB, Kak JleB TosicTol B poMaHe «BoilHa U MUp» TOBOPUJI, YTO BOMHBI IpeKpaTAT-
cs, €CJIM B JII0Jlell BMeCTO KpOBU 3a/IUTh BoAuLy. M o6paTUTh BHMMaHKe Ha KHUTrY Kap-
Ja ¢oH KiayseBuna, Musamoto MycacH, CyHb 1361 1 capa basuaa Jluagena apra [16; 17;

70



Theory of State and Law

18; 24] Ho, koHe4YHO, HENpUeMJIeMbI MONBITKA 000CHOBAHUSI HPAaBCTBEHHOCTH BOWH U I|U-
HHUYHO-CIIOKOMHOE OTHOILEHHE K KepTBaM.

[Ipu sToM, maxe paccyxzas o BoWHax, ['eresib octasca ugeanucrtom. Ilo ero pas-
MBILJIEHUAM, BCJIe[CTBHE TOTO YTO IOCyZapCcTBa B3aMMHO NPU3HAIOT APYT Apyra B Kaye-
CTBe TAKOBBIX, TaK K€ U B BOWHeE, B COCTOSIHUM OeclpaBUs, HACUJIUA U CAYy4YalhHOCTH, CO-
XpaHsiemcsl €8513b, 8 KOMOPOU OHU 3HAYUMbL Opy2 015 dpyaa Kak e cebe, mak u 045 cebs cy-
wue (BbigesneHo Hamu - C.3., B.C.), Tak 4yTo B BOMHe caMa BOHHA OllpejiesieHa KaK HEeYTO
JlOJDKEHCTBYMOILee ObITh NpexoAAlUM. U fasee WCKpeHHe NbITaJCsad 060CHOBATh, YMO HO-
geliwue 80lHbI 8edymcs 60/ee 2yMAHHO U 100U He UCNbIMbl8AKM HEHABUCMU N0 OMHoule-
Hut dpye k dpyey (BblaeneHo Hamu - C.3., B.C.) [3, c. 368]. K coxasnieHuto, uctopus yoeau-
TeJIbHO N0Ka3aJ/ia OIMO0YHOCTb 3TOU MbIC/IM. Ha puBeieHHble c/1I0Ba 06paTHJl BHUMaHUe
v B.C. HepcecsiH1l, HO peluj uX He KOMMeHTHpPOBaTh [19, c. 28].

Enie pas nepedyuThIBas pacCcyAeHUsA O NpaBe U BOWHAX CO3JaeTCAa yCTOMYUBOE BIle-
yaTJiIeHue, YTO OHU NKcaNnuch ['eresieM B pa3Hble ro/bl.

Bo3MoeH 1 BapHaHT, YTO ero NoIpoCU/IM HallucaTb 060CHOBaHUE HEOOXO0JUMOCTH
BOUHBI. Begb 'eresib, kak 1 MHOTHe ¢uUa0cOdbl, BCe-TaKU 3aBHCEJ OT MOJUTUYECKOU 06-
CTAaHOBKU B ['epMaHuHU, KOTOpass MUCTOPUYECKU MMeJa arpecCUBHBIM xapaKTep. A MOXeT,
3TO TO caMoe NpoTUBopeure ¢unocodpuu l'eresss, KOTopoe Ha caMOM JieJjie TPYAHO 06bsIC-
HUTb. Uu ckaxxeM 6osiee GUI0COPCKU: 00 bSICHUTH-TO MOXKHO (00BSICHUTH MOXKHO BCe),
a BOT NIOHATD...

Cyiefyromyii MOMEHT, BbI3bIBAKOIIMM MHTEpPEC U BOMNPOCHI, — 3TO purtara o Poccum.
®dunocod nuuet Tak. CpesHee cOCIOBUE, K KOTOPOMY NpPHUHAJJIEXAT IOCyZapCTBEHHbIE
YMHOBHUKH, NpeJCTaB/seT cob0M cpefjoTOYMe IOCy[apCTBEHHOrO CO3HAHUSA U BblAAlo-
uielics 06pa3zoBaHHOCTH. [103TOMy OHO U ABJIIETCS TJIaBHOM ONMOPOM rocyAapcTBa B OTHO-
IIIEHWH 3aKOHHOCTU Y UHTEJJIMTEHTHOCTH. ['0CcyjapcTBO, B KOTOPOM HET CpeJHEero cocyo-
BUS, ellle CTOMT II03TOMY He Ha BbICOKOM cTymneHHU. TakoBa, HanpuMep, Poccus, B koTopon
eCTb KpernocTHas Macca ¥ Ta, KoTopas npaBuT. 06pa3oBaHue CpeJJHETO COCJIOBUSA ABJSAET-
cd TJIaBHbIM HMHTEpPecOM roCy[apCTBa, HO 00pa30BaTbhCAd 3TO COCJIOBHE MOMET TOJIbKO
B TaKOM OpraHMU3allMy, IZie CyLeCTBYIOT IpaBa OTHOCUTEJIbHO HE3aBUCUMBIX 0COOEHHBIX
KpPYroB W IZie NpOW3BOJ YMHOBHUYbErO MHUpa MpeLoTBpallaeTcs CONPOTUBJIEHUEM IO-
JIOGHBIX MPAaBOMOYHBIX KPYTOB [3, c. 336].

Hukakux pyrux cHocok Ha Poccuio M Ha poCcCMICKMX aBTOPOB B UccelyeMoi pabo-
Te HeT. OTCl0/la BO3HUKAeT Pe30HHbIN Bonpoc: KTo ['eresto coobimu o cutyauuu B Poccun
WJIM 4TO ABJISIETCS UCTOYHHUKOM €ero ocBeJJOMJIEHHOCTH? 3/ech, Kak COOCTBEHHO U Be3Je,
Ba)KHAa OO'BEKTHMBHOCTB. ['eresib J0CTaTOYHO IJIyOOKO MCC/Ie/j0BaJ]l MHOTMe MUPOBbIE HC-
TOYHUKHU NpaBa U TPY/Jbl aBTOPOB KaK GUI0COPCKUX, TaK U IOpUANYEeCKUX paboT. KHura
nzobunyet uuratamu Cokparta, [lnaTtona, Apucrortens, Kanrta, ®uxte, MoHTecKbe U Jipy-
rux. llutat y4eHsbix U3 Poccuy, paBHO Kak aHa/vM3a OTe4eCTBEHHBIX OPUANYECKUX TaMAT-
HUKOB HeT. JTO, yBbl, 00)b€KTUBHO [N0OKa3bIBaeT HEBOBJIEYEHHOCTb HALMX COOTEeYeCTBEH-
HUKOB TOTO BpeMeHM B MHUPOBYIO ($UI0CO(PCKO-IPABOBYIO MBbIC/Ab. ['eresib BO3MOXHO
Y 3HaJ1 0 POCCUMCKUX NPAaBOBbIX MaMATHHUKAX, HanpuMep, «Pycckoi npasge» uian «IIckos-
CKOU Cy[JHOU rpaMOTe», HO He NMOCYMTAaJl HY>KHbIM UX JjlaXKe YIIOMUHATb. Mbl MOXeM JIUILIb
JloraZibIBaTbCsl, KTO MHPopMuUpoBas ['eresisi 06 06cTaHOBKE, MpuyeM UHPOPMUpPOBaAJ ye-
ctHo. CpesHero cocsoBus (k/aacca) B Poccuu ¢ KpenocTHBIM IpaBoOM B TOT nepuof (nep-
Bas yeTBepTh XIX Beka) ObLI0 IBHO HEJOCTATOUYHO. A KpenocTHas Poccus, o yeM nouyemy-
TO cellyac He NPUHATO NUcaTh, GaKTUYECKU HE MHOTUM OTJIMYa/Iach OT 0ObIYHOrO pabo-
BJIa/|€JIbY€CKOT0 CTPOS.
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Heynomunanue Poccuu mMor/io 6bITh CBSI3aHO U C APYrod NPUYMHOM, Ha YTO TOXeE
peZiko obpaljaeTcss BHUMaHUe y Kaaccuka. BMecTe ¢ TeM, HaJlo UMeThb B BUAY, UTo ['eresib
KaK U MHOTHEe HeMIbl OTHOCWJICS K JJPYTMM HAllMOHAJbHOCTSM CBbICOKA, UTO MeJbKaeT
Jlaxke B ero MUpHO# ¢usocodpckoit paborte. OH NULIET «O NPOCTOTE HPABOB MPUMUTUBHBIX
HapoJoB» [3, c. 232], o HapoJe, «CTOsAIIEeM HAa HU3KOM CTYNEeHU KyJbTyphl» [3, cTp. 365]
u Ap. B npuBegeHHo# nutate o Poccuu Toxe roBOPUTCS KaK O TOCY[AapCTBE, CTOSIILEN He
Ha BBICOKOM CTYIleHU pa3BUTHS.

3aecb HaZ0 06aBUTh, UTO ['eresib, Kak U MHOTHE HEMIIbI C IOYTEHUEM OTHOCHJICS
K rocyzapcTtBy. KpacuBbix cs10B dpuiocod He xanes. 'ocyjapcTBO eCThb JeCTBUTENBHOCTD
HpPaBCTBEHHOM U/leU — HPAaBCTBEHHBIN JIyX KaK oueBUJHasA, caMOl cebe sicHasi, CyOCTaHIU-
asibHasa BoJid [3, ¢. 279]. l'ocyapcTBo B cebe U /151 cebs1 eCTb HPaBCTBEHHOE 1eJ10€, 0CY-
1lecTBJIeHUEe CBO6GO/bI, U aOCOJIIOTHAS LieJIb pa3yMa COCTOUT B TOM, YTOObI CBO6O/A AeHCT-
BUTEJIbHO Obli1a. ['ocyiapcTBO ecThb AyX, NIpeObIBAOIMN B MUPE U Peau3yIoLIUMNics B HEM
CO3HATeJIbHO, TOT/A KaK B IPUPO/ie OH MOJy4YaeT AeUCTBUTEJNbHOCTb TOJIBKO KaK UHOE ce-
64, KaK ApeMJIoIUNA AyX. JIMIb HAJIMYHbIN B CO3HAHUH, 3HAIOIIUKA caMoro cebsi B KauecT-
Be cyulecTBymwllero npeamera. OH ecTb rocyaapctBo. B cBoboje Hafmo UCXOAUThH He U3
e/IMHUYHOCTH, U3 eJJUHUYHOI'0 CaMOCO3HAaHMS, a JIMIIb U3 €ro CyIHOCTH, U60 3Ta Cyll-
HOCTb HE3aBUCHMMO OT TOI'0, 3HAET JIU YeJIOBEK 06 3TOM WUJIM HET, peaju3yeTcsl B KauecTBe
CaMOCTOSITEJIbHOW CUJIbl, B KOTOPOU OT/ie/ibHble UHUBU/IbI HE O0Jiee YEM MOMEHTBI: TO-
CyZapCTBO — 3TO LecTBUe bora B MUpe; ero 0CHOBaHUEM CJIYKUT BJIACTb pa3yMa, ocylie-
CTBJIAIOILEr0 ce6s1 KaK BOJIIO. MbIC/ig U/lel0 TOCylapCTBa, HaZl0 UMETh B BUAY HE 0COOEH-
Hble TOCyZapCTBa, He 0COOEHHbIe UHCTUTYTHI, a UJel0 AJs cebsl, 3TOro JeMCTBUTENTbHOTO
Bora [3, c. 283-284]. F'ocyaapcTBO ecTh AEUCTBUTEIbHOCTh KOHKPETHOU CBOOObI. B HO-
BOe BpeMs H/Jies] FOCyAapCTBa OTJMYAETCS TOM OCOOEHHOCTbIO, YTO TOCYAApPCTBO €CTh
OCyllecTBJIeHHMEe CBOOO/bI HE MO CyO'b€KTUBHOMY >KeJIaHUI0, a COTJIACHO MOHSTHUIO BOJIY,
T.e. COTJIAaCHO ee BCEOOIHOCTH U 60XKeCTBEHHOCTH [3, c. 286].

BoJiee Toro, y>ke B HayaJle KHUTH HaMucasl, 4YTO JJaHHas paboTa, IOCKOJbKY B Hell co-
JIEP>)KUTCS HayKa O rocyJapcTBe, O6yZeT MOMNbITKON MOCTUYb U U3006pa3vuThb rocyZapCcTBO
KaK He4YTo pa3yMHoe B cebe [3, c. 54-55]. U 3aTeM gonucaJ, 4TO 0 roCyZlapCTBEHHOM YCT-
pOMCTBe, KaK U O CaMOM pas3yMe, B HOBeilllee BpeMsl HJIeT OeCKOHeuHass OOJITOBHS,
U B [epMaHuu HauboJiee NJIOCKUE YTBEPXKAEHUS NPENoJHOCIT MUPY Te, KTO yoeaus cebs
B TOM, YTO OHM Jiyyllle BCEX, U JaXKe eIUHCTBEHHbIe MOHUMAIOT YTO TaKOe rocy/lapCTBEH-
HO€e YCTPOMCTBO, IPUYEM BCe OCTaJIbHbIE U NPeX/e BCero NpaBUTENbCTBA, HUYETO B 3TOM
He nmoHuMartoT [3, c. 308]. C;ioBO «60JITOBHS» B OTHOIIEHHWH JIMII, OCMEJUBIINXCSA KPUTHUKO-
BaTb IroCy/lapCTBO, YIOTPEOJISANOCh U MOCIE.

B rocyspapctBeHHOW ¢opMe mpaBJieHUs [eresib BbICTyNaeT 32 KOHCTUTYLUOHHYIO
MOHapxum. [I[pyyeM o4eHb OPUTUHAJIBHO PacCyJajl 0 MOHApXUU U MOHapxe. Hanpumep,
OH eJMHCTBEHHbIH K3 ¢UI0COPOB M IOPUCTOB, KTO CYUTAJ MOHSATHE MOHApXa CaMbIM
TPYAHBIM JJI pacCy>KJeHus, T.e. AJisd pedJIeKCUPYIOILEero paccylo4HOr0 pacCMOTPEHHUS.
Ero paccyxaeHus no JaHHOMY BONpOCYy peAkHd AJis GUI0coPCKON U IOPUANYECKON JIUTe-
paTyphbl, NO3TOMY IPYMBeZeM Pa3BepHYTYIO UTATYy. ['eresib NOsSICHAJI, YTO NOHATHE MOHAp-
Xa OCTaHaBJIMBAeTCs Ha 060COOJIEHHBIX ONpeJie/IeHUsIX U BCAeICTBHME 3TOT0 3HAET JIUIb
OCHOBaHMs, KOHEYHbIe TOUKHU 3pEHUS U BbIBEIeHUS U3 OCHOBAaHUU. TeM caMbIM OHO NpeJ-
CTaBJIIE€T JJOCTOMHCTBO MOHAapxa KakK HE4YTO BbIBeJleHHOEe He TOJIbKO 1Mo ¢opMe, HO U MO
CBOEMY ONpe/ieJIEHUIO; MEXAY TeM ero MOHSTHE, HA0O0POT, COCTOUT B TOM, UTO OHO He
BbIBEJIEHO, a MIOJIHOCThIO HauMHamwlleecss U3 cebs. bimke Bcero Kk aToMy npe/cTaBJ/eHHE,
COTJIACHO KOTOPOMY IIPaBO MOHAapxa OCHOBAHO Ha 60>KeCTBEHHOM aBTOPHUTETeE, OO B 3TOM
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Ipe/CTaBJeHUU COLEPXKUTCA MBICIb O ero 6e3ycsoBHOCTU. OZfJHAaKO M3BECTHO, KaKHe He-
Jlopa3yMeHHs BO3HUKJIA B CBA3U C 3TUM IpeJCTaBJeHHeM, U 3a4ada ¢puaocopckoro pac-
CMOTPEHHS COCTOUT B TOM, UTOObI NOCTHUYb B MOHATHUSAX 3TO 60KecTBeHHOE [3, c. 320].

[Ipu aTOM I'eresib 060CHOBBIBAJI, UTO TOJILKO $GUI0COPUH J03BOJIEHO pacCMaTPUBaTh
BeJIMYMe MOHapxa, U60 J1060M Apyro cnocob Mcclef0BaHUS, KPOMe CIEKYJIATHUBHOTO,
O6eckoHe4YHOU, B cebe caMOll OCHOBAaHHOM HJIeU caM MO cebe YHUYTOXKAeT NPUPOAY BeJu-
yud [3, ¢. 325]. laHHaa uMTaTa, KOTOPOM paHbllle Mbl TOXe yAe/s/I1 HeJOCTATOYHO BHU-
MaHHUs, Ha CaMOM JieJie BeCbMa OpUTrMHa/IbHA. 3aMeThTe, HACKOJIbKO elo ['eresib BO3BBICUJI
dunocoduio B rjazax Kak MOHApXOB, TaK U IPyrUX yuyeHbIX. PaccMaTpuBaTh MOHapXOB, BO-
IepBBIX, MOT'YT TOJBKO PpUI0COPbI, NOCKOJIBKY TOJBKO OHM MOIYT UX 0O'bEKTUBHO U3Y-
YUTb. Y NpeACTaBUTeNed BCex JPYrux HaykK, BKJK4Yas KCTaTU IOPUCHPYAEHLUIO, 3TO He
noay4yutcsa. Punocopus B TakoM ciyyae, Mo 3aMblcay ['eress, cTaHOBUTCA 3JIUTApHOU
HayKoW (MJIM HAyKOM M0 06C/IyKUBAHHUIO 3JIUThI). Bo-BTOPBIX, 3a/jlaH BEKTOP, 4YTO paccMart-
pUBaTh BeJIMYMe MOHAPXOB HY»KHO UMEHHO B N10JIOXKUTEJNbHOM KJ/l4Ye. B-TpeTbux, TAKUMHU
paccyxaeHUsIMU ['eresib BO3BBICUJI U Ce651 0 OTHOLIEHHUIO K IPYTUM yUEeHBIM.

B Hamux pa6oTax Mbl He pa3 oOpallla/jid BHUMaHUe Ha TO, UYTO TPyAbl Gpuaocopos
006513aTeJIbHO HaJl0 COOTHOCUTBb CO BpeMeHeM ux HanucaHus [10; 12]. [Ipu paHHUX npo-
yTeHUAX ['eresis ero oTHOLIEHHE C BJACTbI0 KAaK-TO He NpHUBJIeKaJ0 BHMUMaHUA. Celyac,
aHaJU3upys AeTasv, BUAMM, UYTO, KOHe4YHO, ['eresib npy HallMCaHUU KHUT TOXKe He MOT He
YYUTBIBAThb U BJacTU ['epMaHu.

O HMM U3 IPHUMEPOB ITOTO SABJSAETCA ero ¢ppasa 0 NOKYNKe 3BaHUW U JJOKHOCTEN.
B noppaspene «Bnacte rocypapsa» ¢uiocod AOCTAaTOYHO HEOXKUAAHHO B CBOU U3MBIILILIE-
HUA BCTaBJseT cjefyiolliee npubaBieHue. leaTeJbHOCTb TOCYJapCcTBa CBA3aHa C UHAU-
BU/IJaMH, O/JTHAKO OHU IPAaBOMOYHBI BECTH JieJia FOCy/lapCTBa He B CUJIy CBOET0 MPUPOHOTO
ObITHS, @ B CUJIy CBOUMX 00'beKTUBHBIX KayecTB. CIOCOGHOCTDb, YyMeHUe, XapaKTep OTHOCAT-
cd K OCOOEHHOCTSIM WMHJAMBHUJA: OH JIO/DKEH MNOJYYUTb COOTBETCTBEHHOE BOCIMTaHHUe
Y NOATOTOBKY K 0C06eHHOMY Jiesy. [l03ToMy JOKHOCTh He MOXKET HU NpoJiaBaThbCs, HU
nepezaBaThbCd M0 HacaeACcTBY. Bo @paHuyu nmapjaMeHTCKHe JOJKHOCTH HEKOTZa MOKY-
NaJIMCh, B aHIJIMUCKON apMUHU 0opULlepCKUE JOIKHOCTH B U3BECTHOM CTeNEeHU MOKYNalT-
Cd ¥ B Hallle BpeMsl, HO BCe 3TO HAaxOJAWJIOCh MJIM HAaXOJUTCA B CBA3U CO CpeiHEBEKOBBIM
rocy/lapCTBEHHBbIM YCTPONCTBOM, KOTOpOe Tellepb NOCTeNeHHo ucyesaet [3, c. 317].

Jdta ¢pasa oveHb CUJIbHAsA, HAIJIAAHO IMOKa3blBawIlasg U3HYTPU crnenupuyecKue
IIpOLeCChl, KOTOpble NPOXoAUIHU BO PpaHuuu, AHIJIMY U Jpyrux cTpaHax. Ho Bonpoc: a He
ObILJI0 JIM TaKoro ke B [epMaHuun? YBepeHbl, 4To 6b1y10. Eciiv 661 ['epMaHUio Takue mpoliec-
Cbl MUHOBaJIHY, ['eresib, Mbl yoex/ieHbl, 3T0 6b1 oTpa3uJ. [[puyem ropgo otpasui. [Ipo 'ep-
MaHHIO OH NIPOMOJIYAJI, JIUIIb HaMeKas, YTO TaKHe CpeJiHeBEeKOBbIe NPOLeCcChl IOCTENEeHHO
yxoa4aT. Ho noyemy npomousdas npo 'epManuio? BriosiHe BO3MOXHO MOCYUTAJ, YTO NPSAMO
KPUTHKOBATb BJIACTb He CTOHUT.

Eme ongHo HabutofeHue. PaHbllle Kak-TO He 6pocasioch B I/a3a, YTO Hay4YHble paccy-
*)JaeHus [eresib JIIOOUT [/ OJKPENJIEHUs] «pa30aBJIsAThb» MOCJOBUI[AMH U NTOrOBOPKAMHU.
B TekcTe dpunocodum npaBa B KayecTBe JONOJHEHUN K UM BCTPEYalOTCS NOTOBOPKH,
YTO 4YeJIOBEKY CBOMCTBEHHO 3a06/yxaaTbced [3, ¢. 192-193] uau uenb onpaB/JblBaeT Cpej-
cTBa [3, c. 189]. MoryT npoMe/sbKHYTb Jlake TaKue KaK KaMeHb, OpOLIeHHbIA PYKOU, pU-
HaJJIeXKUT IbsBOY [3, c. 164].

Hawm kaxeTcs, yTo nofo06Hyt0 npuBbluKy ['eresib B3ss y KanTa. [locieHuit Toxe Jito-
6usn B cepbe3Heilne ¢uaocodpckre pa3MbllJIeHUS] BCTABIATh NIOTOBOPKHU Ja)ke XyJIUra-
HUCTOTO cojiep>kaHusl. B cBoell dyHmameHTanbHON KHUre «KpUTHKa YUCTOrO pasymar
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KanTt numet: «Ecau Bompoc caMm mo cebe Hesen U TpebyeT 6ecrnosie3HOr0 OTBETA, TO
B 3TOM, KpOMe IIOCpaMJIeHUs] TOTO, KTO 3TOT BOIPOC IpejJjaraeT, MHOTAA BO3HHMKaeT
U elle OJJHO HeyJ0O6CTBO: OHO MOXET BbI3BaTh Y HEOCTOPOXKHOI0 cobeceJHUKA HeJlelNbli
OTBET, — U MOJIYYUTCA TO 3abaBHOe 3peJivlle, YTO OAUH (KaK TOBOPWJ/IM JIpeBHHE) JOUT
KO03J13, a APYTOH JiepKUT N0/ HUM pelueTo» [14, c. 80].

31ech HaZl0 CKa3aTh, YTO He BCe MPHMMeHeHHbIe ['eresieM NOCJI0OBUILbI M IPUTYH KOPHU-
frdecku 6e3ynpeunbl. Hanpumep, eresib nuuiet: «Ha Bonpoc oTia KakoB Jy4IIHH c10co6
HpPAaBCTBEHHO BOCIIMTATb CblHA NUdaroper (3TOT OTBET NPUIMUCHIBAIOT U JPYyrMM) OTBe-
TWJI: CZleJlall ero rpaXkZJaHUHOM TOCyZapCTBa, B KOTOPOM JeMCTBYIOT XOpPOIIHe 3aKOHbBI»
[3, c. 207]. PepakTop kuHuru B.C. HepcecsiHI| yTouHsIeT, 4To 3Ta ¢ppasa UCXOAUT OT JluoreHa
JlaspTckoro: «..nudaroper, KceHodpus Ha Bompoc, Kak Jyylle BCero BOCIUTATh CblHA OT-
BETHJI: POAUTD €ro B 6J1ar03aKOHHOM rocyzapctse» [3, c. 494].

Ha camomM peste 601bmuM Gpuocodpcko-npaBoBbIM BOIPOCOM SIBJSAETCS CleAyolee:
YTO TaKOe XOPOIIMUN 3aKOH?

B pa3pab6oTaHHON HaMK KOMIIpeXeHJHON TeOpUH NpaBa Mbl MHOTOKPATHO J0Ka3bl-
BaJ/I¥, YTO NpaBO NPOTHBOPEYHUBO U HEOJHO3HAYHO, NO44Yac HEPA3yMHO, TJIYII0 U KEeCTOKO
[5; 8; 9; 12]. Hawa Teopus BbI3BaJjia UHTEPEC MOJAEPKKY Y MHOTUX CHELUaNUCTOB [2; 15;
21; 26].

Takue ke NpoTUBOpeUYHBble M 3aKOHBI. JTO HauboJiee HarJsgJHO BUAHO B BOIlpoce
O CMEePTHOW KasHHU. /11 OJHUX 3aKOH, pa3pellallui CMEePTHYIO Ka3Hb, XOPOIUUH, a A1
Jipyrux - miaoxoi. To ke camoe M Hao60poT. B cTpaHax, rjje cMepTHas Ka3Hb 3aKOHO/a-
TeJIbHO 3ampelieHa MHOTO He TOJIbKO ee MIPOTUBHUKOB, HO U CTOPOHHUKOB. Hamu coBpe-
MeHHble UCCleZl0BaHUA B Poccuu nokasasy, 4TO KOJIMYeCTBO CTOPOHHUKOB U IPOTUBHU-
KOB CMepTHOM Ka3HU NpHUMepHO paBHO. CaMOe MHTepecHOe, 10 HallleMy OpYyYeHHUI0 aHa-
JIOTUYHbIE HCCJIeJJOBAHUA IPOBOAUJIUA B COBPeMeHHOM ['epMaHMM MU YCTaHOBUWJIH, 4YTO
Y TaM CTOPOHHUKU U IPOTUBHUKHU CMEPTHOM Ka3HHU pas/e/IMI1Ch IPUMEPHO IOPOBHY.

To ke camoe MOXHO HabJ/0AATh B 3aKOHOJATEJNbHOU MpobJieMe paspelieHus/
3anpeTa abopToB. M Takux CIOPHBIX BONIPOCOB XBaTaeT, K HUM OTHOCATCS Jake 3aKOHbI
0 pa3pelleHUH WJIM 3allpelleHUuH J1aTHbIX NapKoBOK! Tak Kak onpefennThb, KAKOW 3aKOH
XOPOUIXH, a KaKOH Mmoxou? OUeBHUAHO, UTO 3TO BONPOC OLleHOYHBIA U CyO'beKTUBHBIU.

ObpaleHue K MepBOMCTOYHHUKY BBIIBUJIO ellle HECKOJIbKO BOIIPOCOB, KOTOPbIe XOTe-
JIOCh ObI XOT$1 ObI KPAaTKO 0OCYIUTh C YATATESIMU.

OA¥H M3 HUX TaKoU. ['eresib mucas: 4To ke KacaeTcd NO0y4eHUs, KAKUM MHUDP J0JDKEH
OBITh, TO A0 3TOT0 puI0codus Bcerjaa NPUXOAUT CAUIIKOM MOo3AHO [3, ¢. 56]. B cepenune
KHUTH, pa3MbILLISASA O TPY/ie, OH KOHCTaTUPOBaJl, YTO abCTpaKLUA B IPOU3BO/CTBE JieJ1aeT,
Jlasiee, TPy/[, Bce 6ojiee MEXaHUYHBIM, U, B KOHLle KOHIIOB, OKa3bIBaeTCs, YTO YeJ0BEK MO-
»KeT YUTHU U yCTYNUTb MecTO MaliuHe [3, c. 239]. OgHako 3Tu ¢pa3bl ObLJIU CKa3aHbl TOTAQ,
KOr'Zla MalllUHOCTPOUTE/IbHbIE TEXHOJIOTUM CTaJIM BCe 60JIblle 3aMeHATh TPY/ J0JeH.

Celyac, cnycTs IBeCTH JieT, Guocoprsa U BMecTe C Hell Bce YyeJ0Be4eCcTBO CTalH aK-
THUBHO Pa3MbIULIATH O MoJib3e (WU BpeJe) MHGOPMAIMOHHbIX U OMOMEJUIIUHCKUX TEX-
HOJIOTHH, UX ONIACHOCTH, HESICHOCTH U HEPEeIIeHHOCTH B CBA3U C 3TUM XU3HEHHO BaXKHbIX
npo6JieM. PaccykieHus: CUIbHBI, BEPHBI U KpalHe aKTyasbHbl [22; 27]. YacTh paboT no
3TOM npob6JieMe Hanucaau U Mbl (CM., HanpuMep, [4; 5; 6; 7; 11] u ap.). UHOU Bonpoc B ToM,
YTO 3TH BBICTYILJIEHUSA NIOABUJIMCB y2Ke II0CJIe TOT0, KaK BCe 10PaZ0BaIMCh IEPBOMY KOMIIbIO-
Tepy, MOOMJIbHOMY TesiepOHY, MEJULIMHCKUM JIOCTHKEHUSIM [0 Nlepecajjke OpraHoB U T.J.
CrnenuaayMcToB, MOTYIIMX 3ar/IAAbIBaTb JaJIeKO BIepe[, BO-NEpBbIX, KpakHe MaJso, a BO-
BTOPBIX, UX pabOThI TOXKe OTTAJTKUBAIOTCS OT y>Ke CBepLIEHHbIX COBPEMEHHbIX J0CTHKEHUI.
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[eresb BHeC HeOLlEHUMbIN BKJaJ B ¢uaocodpUio, Mo3HAHHUE NpaBa U rocyZapcTBa.
[IpyyemM MHOroO€ — npaBo, roCyZapCTBO, UCTOPHIO, MOPAJbHOCTb, HPABCTBEHHOCTb U [Ip., —
NOHMMaJl yepe3 CBOOOJy, BOJIO, AyX M pa3yM. Ho kak 3To OyAeT BOCTpebGOBaHO, eCJH
B XXI Beke, ”HPOPMALIMOHHBIMH TEXHOJIOTUSMU YUNUPYIOT JIOAEH, 3aMeHAT UM HUHTeJ-
JIEKT U CO3JaZlyT Moy fen-noaypabos-noaypo6otos? [IpoBeayT onepanuu mo saMeHe
MoO3ra ¥ cep/ilia Ha UCKYyCCTBEHHbIE [eTajJu U IPOrpaMMbl, OTHSAB Yy JIIOAEW AyIIy U BOJIO?
Wnu Hacko/IbKO OMacHbI U CUJIbHBI BHE3EeMHbIE CyllecTBa? Mbl y>ke He TOBOPHUM O TOM, YTO
B COBPEMEHHOM MHUpe HAKOIMJIEHO CTOJIbKO aTOMHOTO OPYXKHUSl, YTO MOXET MO3BOJIUTh He-
CKOJIBKO pa3 yHUYTOXKUATb 3€MHOM LIap.

HackoJibko roToBa K 3TUM BonpocaM ¢usocodpus? CMOXKeT JIM OHA YTO-TO MpeJo-
KUTb? A eC/IU U CMOXET, TO KTO U B KAKOM 00'beMe 6yieT ¢puiocodoB cayiaTh?

[Toka Iu1lb € coXKa/leHHe KOHCTaTHpyeM npaBoTy [eresis npo ono3zanus Gpuaiocopum.

[IpaBoTa 'eresis 3aMmeTHa U B BOIpocax NpeCcTyNJeHWd U HaKka3aHud. [IpuBesieM ero
adopusm. biarogaps nporpeccy o6pa3oBaHUsI BO33peHHUS HaA MPECTYILJIEHUS], OJJHAKO, CMST-
4aloTCH, ¥ B HACTOsAILlee BpeMs HaKa3aHMUS JlaJleKO He TaK CypOBbI, KaK CTO JieT Ha3aj,. [lpyru-
MU CTaJI1 He NPEeCTYIJIEHUS UM HaKa3aHUs, a OTHOLIEHUE MEXAY HUMH |3, c. 144-145].

Ha ykazaHHbIil adopu3M Mbl 0OpaTUJIM BHHMaHUE B XOJe MpeblAylLIero aHajau3a
Y MCIIOJIb30BaJIY €r0 B Hallled KHUTe B COYeTaHUM C TBOPYECTBOM BbIAI0IErocs pyCCKOro
nucatenss ®.M. JlocroeBckoro. KHuura Tak u HasbiBaeTcs: «J/loroc mpaBa: [lapmeHuj-
l'eresb-/JlocToeBckuii» [13]. UHTepec k [TapMeHUy y HAC ToXe BO3HUK 6J1aroaps ['eresto,
OH CYMTaJ ero nepBbIM nosiBuBiIeMcs B ['pennu ¢punocodpom. [IpaBaa, MbiciMTe/IeM, paBHOTO
KOTOpPOMY He 3HaJia UCTOpUS yesioBeyecTBa, ['eresib cuutan Apucrorens [13, c. 16].

Ham oyeHb noHpaBuJach BCTynuTesbHasA ctaTbs B.C. HepcecaHna k kHure ['eresns.
BuiHO, HAcKOJIbKO TJ1y60KO, TLATEJbHO U BCECTOPOHHE OH M3y4as pabOThbl HEMELKOIO
¢unocoda. BMmecte ¢ TeM, ecTb BONpPoC, KOTOPbIN xoueTcss o6cyauTh. B.C. HepcecsaHl nu-
LIEeT, YTO MOHSATHE «IPaBO» YNOTpe6JisieTcsl B reresieBCKo ¢pusocopru npasa B cleAyio-
1MX OCHOBHbIX 3HaueHusx: I). [IpaBo kak cBo6oja (uzes npasa), II) npaBo kak ompege-
JIeHHas CcTyneHb U ¢popmMa cBob6oabl (ocob6oe mpaso), III) mpaBo Kak 3aKOH (ITO3UTUBHOE
npaBo).

PasBuBas caenanubii BbiBog, B.C. HepcecsaHi roBoput:

[. Ha cTyneHu 06'b€KTUBHOTO JIyXa, I'/le BCe pa3BUTHeE oNpeJiessieTcs ujeeil CBoOOAbI,
«CB0060Jia» U «IPaBO» BbIPAXKAKOT €JMHbIN CMbICJI; B 9TOM OTHOILIEHUH rejieseBckas Gpuiio-
codus mpaBa Morsa 6bl Ha3bIBaThCA «puocopuei cBO60AbI». OTHOLIEHHE «CBOOObI»
U «IIpaBa» ONOCPEeAYOTCS Yepes AualeKTUKY CBOOOHOM BOJIU.

[I. Cuctema npaBa Kak LJapCTBO peaM30BaHHOW CBOOOJbI MpeJCcTaBJsieT cO00M He-
papxuio 0co6bIX paB (0T abCTPaKTHBIX GOPM 10 KOHKPeTHBIX). Kaxkaas cTyneHb caMoyr-
Jly6JieHUs1 uJieil cBO6O/bl U, Ce/l0BaTeJbHO, KOHKpeTU3allys NOHATHSA NpaBa ecTh OIpe-
JleJleHHOe Ha/IM4yHoe ObITHe CBOOO/bl (CBOOO/HOM BOJIM), @ 3HAUYHUT, U 0coboe mpaso. [lo-
JloOHAasl XapaKTepUCTHUKA OTHOCUTCA K aOCTPAKTHOMY NpaBy, MOpaJsid, CEMbe, OOIIECTBY
Y TOCyAapCTBY. JTU «0COObIe MpaBa» AaHbl UCTOPHUYECKU U XPOHOJIOTUYECKH OJIHOBpeE-
MEeHHO (B paMKax oJJHON ¢opManuyu 06’beKTUBHOTO /yXa), OHU OrpaHUY€eHbl, COMOAUYNHE-
Hbl U MOTYT BCTyNaTb BO B3aUMHble KOJIM3UU. [locnenytoiee «ocoboe npaBo», AUaslek-
TUYEeCKHU «CHUMamllee» Npeablayliee, 60jiee abCTPaKTHOEe «0C060€e paBo», IpeJCTaBIseT
ero oCHoBaHHe U UCTHHY. bosiee KOHKpeTHOe «ocob60e MpaBo» NMepBUYHEE U CUJIbHee 60-
Jiee abcTpakTHOro. Ha BeplinHe nepapxuu «0CO6bIX MpaB» CTOUT MPABO TOCYAapCTBa, HAJl
KOTOPBIM BO3BBILIAETCA JIMIIb NPaBO MUPOBOro Ayxa. [locKoJbKy B peaslbHOU [eHCTBU-
TEJIbHOCTU «0COOble NMpaBa» BCeX CTyNeHel (JIMYHOCTH, ee COBECTH, MPECTYIHUKA, CEMbH,
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0011leCTBa, rOCyZapCcTBa) JlaHbl OJHOBPEMEHHO U, CJIe[J0BATENbHO, B AKTYaJIbHOW WUJIX MO-
TEeHIUaJbHON KOJIJIM3WM, NMOCKOJIbKY, MO TerejieBCKOW CXeMe, OKOHYaTeJbHO HCTHUHHO
JIUIIb MIPABO BBILIECTOSIEN CTYNEHHU.

[II. [IpaBo Kak 3aKOH (MO3UTHUBHOE MpaBo), koTopoe B.C. HepcecsHI| ToXke OTHOCUT
K «0co6bIM mpaBam» [20, c. 15-16].

Pa6oty l'eresisi o mpaBe MOXXHO NOHUMATb U Tak. OfHAKO HAM KaXKeTcsl, YTO BbljeJie-
Hue B.C. Hepcecsanuem nyHkTa Il HeCKoJIbKO 3aTe0OpeTU3UPOBAHO U CIIEKYJIATUBHO. CTpOro
roBops, ['eresib «0cobbIx MpaB» He BblAeisa. bojiee Toro, HAIOMHUM, UTO MpaBa JIMYHOCTH,
ee COBeCTH, IPeCcTyNHUKA, CEMbHU, 001IECTBA, TOCYAAPCTBA OH GOPMYyJIMPOBAJ U3 CBOOO/IbI,
M3 Jlyxa, U3 ujiey npasa. To ecTb, U3 nyHkTa | npeasoxxenHout B.C. HepcecssHuem kaaccu-
bukanuu.

W B npuIoKEHHOM K KHUTe NpeJIMeTHOM yKa3aTeJie Cpeid MHOroo6pa3usi 3Ha4ueHU
IpaBa HU O KAaKOM «0COOOM NpaBe» peydb He UJieT. ITOT NpeJMeTHbIA yKa3aTeJsb, HaBep-
HOe, TOXKe TOTOBUJICA NIPU yyacTuu peaaktopa kuuru B.C. HepcecsiHija, KOTOpbI#, BUAUMO,
YIYCTUJ 3TOT GaKT U3 BUAY.

OH BepHO nuiIeT, 4YTO 1o ['eresito 3aKoH - eCTh KOHKpeTHast ¢opMa BblpakeHus Mpa-
Ba. Ho He Hekoro «ocoboro npaBa» (B ueM HeTo4yHOCTb B.C. HepcecsHiuia), a uMeHHO ujeu
npaBa, ero Jiyxa, BoJju, cBo60/bl. HaM KaxkeTcs, 4TO UMEHHO Takoe MOHMMaHue NpaBa 3a-
KJaaabiBaJioch ['eresnem.

[TosTOMy MbI noJiaraeM 6oJiee NPaBUJIbHBIM CYUTATh, UYTO MOHSTHE «IPABO» yHOT-
pebJsieTcs B rerejieBCKou ¢pusocodpru npasa B IByX OCHOBHBIX 3HAYEHUSIX:

- IpaBo KakK cBo6o/a (Kes mpaBa);

- IpaBO KaK 3aKOH (I0O3UTUBHOE MPaBO).

JTo 3aMedaHUe He JieslaeT BCTYynuTe bHY0 cTaThlo B.C. HepcecsHia MeHee 3HaYUMOM.

B 3aBepiieHUN X04eTcs BCIOMHUTD, YTO ['eresib cpaBHUBaJ MO3HAaHUeE MpaBa C Xy-
JOKHUKOM. [lecKkaTb, y KaXJOro 4yesjioBeKa eCTb MaJsblbl, OH MOXET NOJYy4YUTb KUCTb
Y KpacKu, HO 3TO ellle He C/eJiaeT ero XyJ0XKHUKOM. U MbIC/Ib 0 IpaBe He eCTb HEYTO Ta-
Koe, yeM 006J1aiaeT KaxabiH [3, c. 58]. He MmeHee kpacuBo cka3an M.K. TpeyliHUKOB 0 Tpo-
1jeccyajJibHOM NpaBe U 3akoHe. OH 3aMeTuJI, YTO NPOLECCYaTbHbIN KOAEKC — 3TO KaK HOTHI,
0 KOTOPBIM OJJUH CY/bsl CbITPAeT TaK, YTO 3acjayllaellbcs, a APyrod Tak, YTO yIIW 3a-
TKHelb [1, c. 232]). Mbl IIOOUM NPUBOAUTH 3TH LUTATHI CTYZeHTaM, HO Yallle CpaBHUBaeM
npaBo C BpayaMHu. /lejio B TOM, UTO OT JyPHOU KapTUHbI WU MJI0XOT'0 UCIOJHEHUSI MYy3blI-
KM UCIIOPTUTCA HACTpPOeHHUe. A OT OIIMOKU Bpaya, HENPaBUJIbHOTO NOHUMaHUs Mpolecca
60JIe3HU U JIeYeHHUs], JIO)KHOTO JAMarHo3a, HEBHUMATEJNbHOCTU U Jake GaHaJbHOW TpsA3U
B OOJIbHUIE MOXKET 3aBUCETD U3Hb! To ke KacaeTcsl U MpaBa, ero HEBHUMATEJbHOIO MPO-
YTeHHs, HeIPaBUJIbHOI'0 NIOHMMaHU4, JIOKHOTO TOJIKOBaHM$, 3aBe€I0OMO JIOXKHOTO U «TPps3-
HOT0» UCMOJIb30BaHUSI.

B nesnom «®unocodusa npaa» ['eresiss co3jaeT yAMBUTENbHOE HACTPOEHHE, KOT/la HEe
X0YeTCsl HU eCTb, HU CHATh B COUETAHUU C 6e3yAep KHbIM KeJJaHUEM Pa3MbIIJIATh U MU-
CaThb, N0oJ1y4yasi OT ITOTO UCTUHHOE Y/I0BOJILCTBUE.
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Annotation. The authors present the results of the analysis of Hegel's "Philosophy
of Law". Fragments of the named book are highlighted, which were not paid or received
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One of the features of creative people is, among other things, a thorough rethinking of
previously read works. To what has already been studied and, it would seem, is quite well-
known, I want to return again and again over time, especially when books have left their
mark on education and in the heart.

One of our favorite works is Hegel's Philosophy of Law. And after the Hegelian confe-
rence held in 2020 [25], there is again an urgent need to refer to this great work.
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"Philosophy of Law" was published during Hegel's lifetime at the end of 1820 (at the
title of 1821), but the second revised edition, which was published shortly after the death
of an outstanding German philosopher in 1833, is better known. It was it that was then re-
printed many times and translated into Russian. We are working with a book published by
the publishing house of the USSR Academy of Sciences in 1990, edited by A.D. Kerimov and
V.S. Nersesyants [3]. Having the opportunity to hold German editions in our hands, we note
the highest quality of the translation of this book from the original language into Russian.

A new reading of Hegel forced to rethink once again some of the provisions of his phi-
losophy of law, and philosophy in general.

To begin with, at the very beginning Hegel speaks of the finding of his modern philos-
ophy in a shameful decline [3, p. 45] Let us not hide, we did not particularly pay attention
to this idea earlier. But it seemed to us quite amusing. The funny thing is that, for example,
in Russia at different times you periodically see it from different authors. Remember for
yourself how many in the twentieth century alone you had to read about the decline of phi-
losophical thought. At first, Russian emigres liked to write about this, then their critics from
communist philosophical positions, and then at the end of the century already anti-
communists. These processes, for example, were noted by V.S. Stepin. He recalled that in
the early 90s, after the collapse of the USSR, value judgments appeared, according to which
there were no achievements in our philosophy, that it was divorced from world philosophi-
cal thought and from now on everything, unfortunately, must be started from scratch. Such
judgments could be found even in philosophical textbooks and encyclopedic dictionaries of
that time [23, p. 85].

The same, apparently, happened periodically in Germany. Moreover, echoes of the
decline of philosophy were encountered earlier, including in Kant. Apparently, philosophy
is an activity that is always in decline. Or it is easier for philosophers to start their works
with words about a crisis, from which they must urgently and energetically come out. One
of the reasons may lie in the fact that many philosophers in one way or another depend on
the ideological situation of the country in which they write their works.

Conclusions about decline and crisis are necessarily accompanied by sometimes tar-
geted and sometimes nameless criticism of other philosophers. Criticism is sometimes cor-
rect, and sometimes not entirely. Hegel did not escape this either. So, he writes that the
restless activity of reflection and vanity (other specialists - S.Z., V.S.), as well as the attitude
that she meets, would only be a matter for herself, developing in her own way. if the result
of all this did not cause contempt and discredited philosophy in general. The worst kind of
such contempt is that everyone is convinced that he can easily understand philosophy and
express his opinion about it. This last degree of contempt is not expressed to any art, not
a single science, no one assumes that he possesses them primordially. And in fact, what the
philosophy of modern times offered us with the greatest self-confidence in its statements
about the state, perhaps, really gave everyone the right to participate in the discussion of
the issue, to have the confidence that he could express such thoughts without any prepara-
tion and thus the most to find evidence in the possession of philosophy [3, p. 48].

Hence, perhaps, a reference to readers who, according to Hegel, believe that what was
created by philosophy does not live longer than one night [3, p. 44]. We are sure that in fact
the philosopher did not think so. But he wrote to re-emphasize the uselessness and unrea-
sonableness of many other contemporary colleagues.

Another point, which seems to be clear to everyone, but on which it is not customary
to focus attention: Hegel is a philosopher, not a lawyer. And his "Philosophy of Law" is not
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a purely legal work, but rather a book about everything. In the work there are frequent ap-
peals to will, reason, consciousness, self-consciousness, truth. Much has been written about
love, family and marriage, but again not from a legal point of view, but from the side of gen-
eral, sometimes everyday reasoning, including with reference to God. Several pages have
been written about parenting. There are also references to works of art, for example, to the
story of F. von Schlegel "Lucinda" [3, p. 214].

In the section on the family, Hegel even tries to define love. In his reasoning, love gen-
erally means the consciousness of my oneness with the other, that [ am not isolated for my-
self, but acquire my self-consciousness only as a rejection of my for-myself-being and
through knowing myself as my oneness with the other and the other with me. But love is
a feeling, in other words, the morality of the natural in form: in the state love is no longer
there, in it unity is recognized as a law, the content in it must be reasonable, and I must
know it. The first moment of love is that I do not want to be an independent person for my-
self and that if I were such, [ would feel my insufficiency and incompleteness. The second
point is that I find myself in the person of another, that I have significance in him, which he,
in turn, acquires in me [3, p. 208-209].

Then, as if realizing that nothing came of these arguments, Hegel unexpectedly adds
that love is the most monstrous contradiction that reason cannot resolve, since there is
nothing more intractable than this dotted line of self-awareness, it is denied, and I still
must affirmatively have it [3, p. 209]. And further (all in one paragraph! - S.Z., V.S.) from
Hegel a new thought sounds: love is simultaneously the creation and resolution of contra-
diction; as its resolution, it is moral unity [3, p. 209]. At one time, the famous physicist
Feynman humorously said that not everything unscientific is bad, for example, love.

So how did Hegel see his philosophy of law, if in it he reasoned about love, literature,
psychology, family, etc. in this way: science, art, metaphysics, something else? This question
can only be speculatively discussed. It seems to us that the author did not know the answer
to it either. See that the content of the book itself is replete with various notes and addi-
tions of the philosopher. Moreover, they are often very contradictory additions, sometimes
not related to both philosophy and jurisprudence.

At the same time, we are becoming increasingly stronger in the conclusion that he
still did not see his work as a legal work. In fact, he said about this right away in the pre-
face: philosophy of law is a section of philosophy [3, p. 44]. And I repeated this idea more
than once [3, p. 60]. At the same time, part of the book is strictly legal in nature. Hegel de-
monstrates excellent knowledge of both ancient and modern legislation for him, while rea-
soning about it quite professionally. But the other part of the work is devoted to every-
thing: from speculative philosophy to love.

When we reread Hegel, we thought about what he was: an idealist or a harsh prag-
matist? There is no definite answer to this question in the book either.

In discussions about law, the philosopher appears before the readers as an idealist,
sometimes as a romantic-idealist. See for yourself how he writes about law. Philosophical
science has as its subject the idea of law - the concept of law and its implementation, and
the idea of law, in turn, is freedom [3, p. 59]. The ground of law is generally spiritual, and its
closest place and starting point is the will, which is free; so that freedom is its substance
and the definition and system of law is the kingdom of the realization of freedom, the world
of the spirit, generated by itself as a kind of second nature [3, p. 67]. This idea is also re-
peated in different words. For example, further Hegel writes that the right consists in the
fact that the present being in general is the present being of free will. Thus, right is general-
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ly freedom as an idea [3, p. 89]. Then even more colorful. Law is something sacred in gen-
eral, already because it is the present existence of an absolute concept, self-conscious free-
dom [3, p. 90].

The following thought is very curious. Good is an idea as a unity of the concept of will
and special will, - a unity in which abstract law, like the good, the subjectivity of knowledge
and the randomness of external existence are removed as independent for themselves, but
thereby, by their essence, they are contained and preserved in it; good is realized freedom,
the absolute ultimate goal of the world [3, p. 172]. Good without right is not good. As well
as the right is not good without good [3, p. 172].

At the same time, Hegel avoided criticism of law. For example, the formalism of law
(and then the formalism of duty) arises from the difference between the stages in the de-
velopment of the concept of freedom [3, p. 90]. And even so: the fact that violence and ty-
ranny can be an element of positive law is for him something accidental and does not affect
its nature [3, p. 62].

In other words: in positive law, violence and tyranny do occur periodically, but one
should not pay attention to this, because law is by nature always good and good. In these
words, Hegel appears as an outspoken romanticist, idealist, theoretician. His speculative rea-
soning is devoted to the idealistic theory of law and is generally not based on legal practice.

And against this background, calm and even somewhat cynical arguments about wars,
that they are necessary and useful, follow in the same book. Thanks to the war, Hegel
writes, the moral health of the peoples is preserved (it is highlighted by us - S.Z., V.S.), their
indifference to the solidification of finite certainties; just as the movement of the winds
does not allow the lake to rot, which would certainly happen to it with a prolonged calm, so
the war protects the peoples from decay, which would certainly be the result of a long, and
even more so eternal peace (emphasized by us - S.Z,, V..S.) [3, p. 360]. The philosopher con-
tinues that ideality, which is found in war as in an accidental, outwardly directed attitude,
and ideality, according to which internal state authorities are organic moments of the
whole, that both of them are one and the same, appears in a historical phenomenon also in
that the image that successful wars prevented the emergence of internal unrest and streng-
thened state power [3, p. 360].

This is not a slip of the tongue and speculative reasoning. The same is written further.
So, according to the philosopher, the peoples come out of the war not only strengthened,
thanks to the external wars of the nation, within which there are insurmountable contra-
dictions, but also gain inner peace [3, p. 361].

Hegel does not write about the thousands who died and were crippled in wars and
does not discuss at all. However, he is concerned about property. And hence his thoughts: it
is true that war brings insecurity of property, but this real lack of security is nothing more
than a necessary movement [3, p. 361]. And below - the war is generally waged not against
internal institutions and peaceful family and private life, not against individuals [3, p. 368].
Like this.

At the same time, he pointed out that since the state as such, its independence, is in
danger, the duty calls for the protection of all its citizens [3, p. 361-362]. That is, he recog-
nizes that the war is actually being waged against individuals who are forced to leave their
business, family, life and are called upon to defend the Fatherland. Hegel did not substan-
tiate these obvious contradictions.

Hegel criticizes the Kantian idea of eternal peace, supported by a union of states,
which is able to settle any disputes [3, p. 366]. There is no praetor over states; at best, their
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relations are regulated by arbitrators and mediators, and even then only from case to case,
i.e. according to a special will. And starting from the will and spirit, he again writes that if
special wills do not come to an agreement, the dispute between states can be resolved only
by war [3, p. 366-367].

Such categoricalness in reasoning about the war is quite possible. Suffice it to recall
how Leo Tolstoy, in his novel War and Peace, said that wars would end if water was poured
into people instead of blood. Or pay attention to the books of Karl von Clausewitz, Miyamo-
to Musashi, Sun Tzu and Sir Basil Liddell Garth [16; 17; eighteen; 24] But, of course, at-
tempts to substantiate the morality of wars and a cynically calm attitude towards victims
are unacceptable.

At the same time, even talking about wars, Hegel remained an idealist. According to
his reflections, due to the fact that states mutually recognize each other as such, in a war, in
a state of powerlessness, violence and accident, a connection is preserved in which they are
significant for each other, both in themselves and for themselves ( highlighted by us - S.Z.,, V.S.),
so that in war the war itself is defined as something that must be transitory. And then he
sincerely tried to substantiate that the newest wars are waged more humanely and people
do not feel hatred towards each other (it is highlighted by us - S.Z., V.S.) [3, p. 368]. Unfor-
tunately, history has convincingly shown the fallacy of this thought. V.S. Nersesyants, but
decided not to comment on them [19, p. 28].

Once again, rereading the discourses on law and wars, a stable impression is created
that they were written by Hegel in different years.

It is also possible that he was asked to write a justification for the need for war. After
all, Hegel, like many philosophers, nevertheless depended on the political situation in Ger-
many, which historically had an aggressive character. Or maybe this is the very contradic-
tion of Hegel's philosophy, which is actually difficult to explain. Or let's say more philosoph-
ically: you can explain something (you can explain everything), but you can understand ...

The next moment that arouses interest and questions is a quote about Russia. The
philosopher writes like this. The middle class, to which government officials belong, is the
focus of state consciousness and outstanding education. Therefore, it is the main pillar of
the state in terms of legality and intelligence. A state in which there is no middle class,
therefore, is still not at a high level. Such is, for example, Russia, in which there is a serf
mass and one that rules. The formation of the middle class is the main interest of the state,
but this class can be formed only in an organization where there are rights of relatively in-
dependent special circles and where the arbitrariness of the bureaucratic world is pre-
vented by the resistance of such authorized circles [3, p. 336].

There are no other references to Russia and Russian authors in the study under study.
This raises a reasonable question: who told Hegel about the situation in Russia, or what is
the source of his awareness? Here, as well as everywhere else, objectivity is important. He-
gel deeply investigated many world sources of law and the works of authors of both philo-
sophical and legal works. The book is replete with quotes from Socrates, Plato, Aristotle,
Kant, Fichte, Montesquieu and others. There are no quotations from scientists from Russia,
as well as an analysis of domestic legal monuments. This, alas, objectively shows the lack of
involvement of our compatriots of that time in the world philosophical and legal thought.
Hegel probably knew about Russian legal monuments, for example, "Russian Truth" or
"Pskov Judgment Letter", but did not even consider it necessary to mention them. We can
only guess who informed Hegel about the situation, and who informed him honestly. The
middle estate (class) in Russia with serfdom at that time (first quarter of the 19th century)
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was clearly insufficient. And serf Russia, which for some reason is not customary to write
about now, actually did not differ much from the usual slaveholding system.

The failure to mention Russia could be connected with another reason, which is also
rarely paid attention to by the classic. At the same time, it should be borne in mind that He-
gel, like many Germans, treated other nationalities downwardly, which even flickers in his
peaceful philosophical work. He writes "about the simplicity of the customs of primitive
peoples” [3, p. 232], about the people “standing at a low level of culture” [3, p. 365], etc.
In the above quote, Russia is also spoken of as a state that is not at a high level of devel-
opment.

It should be added here that Hegel, like many Germans, respected the state. The phi-
losopher did not regret beautiful words. The state is the reality of the moral idea - the mor-
al spirit as an obvious, self-evident, substantial will [3, p. 279]. The state in itself and for
itself is a moral whole, the realization of freedom, and the absolute goal of reason is that
freedom really exists. The state is a spirit that dwells in the world and is consciously rea-
lized in it, while in nature it receives reality only as another of itself, as a dormant spirit.
Only present in consciousness, knowing himself as an existing object. He is the state. In
freedom, one must proceed not from singularity, from individual self-consciousness, but
only from its essence, because this essence, regardless of whether a person knows about it
or not, is realized as an independent force, in which individual individuals are nothing
more than moments: the state is it is the procession of God in the world; it is based on the
power of reason, which realizes itself as will. Thinking about the idea of the state, one must
keep in mind not special states, not special institutions, but the idea for oneself, this real
God [3, p. 283-284]. The state is the reality of concrete freedom. In modern times, the idea
of the state is distinguished by the peculiarity that the state is the exercise of freedom not
according to subjective desire, but according to the concept of will, i.e. according to its un-
iversality and divinity [3, p. 286].

Moreover, already at the beginning of the book I wrote that this work, since it contains
the science of the state, will be an attempt to comprehend and depict the state as something
reasonable in itself [3, p. 54-55]. And then he added that in modern times there is endless
chatter about the state structure, as well as about reason itself, and in Germany the most flat
statements are presented to the world by those who convinced themselves that they are the
best, and even the only ones, understand what the state is. the device, and all the others, and
above all the governments, do not understand anything about this [3, p. 308]. The word
"chatter” in relation to persons, who dared to criticize the state, was used after.

In the state form of government, Hegel stands for a constitutional monarchy. Moreo-
ver, he spoke in a very original way about the monarchy and the monarch. For example, he
is the only philosopher and lawyer who considered the concept of a monarch the most dif-
ficult to reason about, i.e. for reflective rational consideration. His reasoning on this issue is
rare for philosophical and legal literature, so we will give a detailed quote. Hegel explained
that the concept of a monarch stops at isolated definitions and, as a result, knows only the
foundations, final points of view and deductions from the foundations. Thus, it presents the
dignity of the monarch as something derived not only in form, but also in its definition;
meanwhile, his concept, on the contrary, consists in the fact that it is not derived, but be-
gins entirely from itself. The closest to this is the idea that the right of the monarch is based
on divine authority, for this idea contains the idea of its unconditionality. However, it is
known what misunderstandings arose in connection with this idea, and the task of philo-
sophical consideration is to comprehend this divine in terms of concepts [3, p. 320].
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At the same time, Hegel argued that only philosophy is allowed to consider the great-
ness of a monarch, because any other way of research, except speculative, endless, in itself
based idea in itself destroys the nature of greatness [3, p. 325]. This quote, which we also
paid insufficient attention to earlier, is actually quite original. Notice how Hegel elevated
philosophy with it in the eyes of monarchs and other scientists alike. First, only philoso-
phers can consider monarchs, since only they can objectively study them. Representatives
of all other sciences, including by the way jurisprudence, will not succeed. In this case, phi-
losophy, according to Hegel's plan, becomes an elite science (or the science of serving the
elite). Secondly, a vector has been set that it is necessary to consider the greatness of mo-
narchs in a positive way. Third, by such reasoning, Hegel exalted himself in relation to oth-
er scientists.

In our works, we have repeatedly drawn attention to the fact that the works of philo-
sophers must be correlated with the time of their writing [10; 12]. In early readings of He-
gel, his relationship with power somehow did not attract attention. Now, analyzing the de-
tails, we see that, of course, Hegel, when writing books, also could not ignore the power of
Germany.

One example of this is his phrase about buying titles and positions. In the subsection
"The Power of the Sovereign" the philosopher quite unexpectedly inserts the following ad-
dition into his inventions. The activity of the state is associated with individuals, but they
are entitled to conduct the affairs of the state not by virtue of their natural existence, but by
virtue of their objective qualities. Ability, skill, character refer to the characteristics of the
individual: he must receive appropriate education and training for a special case. There-
fore, the position can neither be sold nor inherited. In France, parliamentary positions
were once bought, in the English army, officer positions are to a certain extent bought in
our time, but all this was or is in connection with the medieval state system, which is now
gradually disappearing [3, p. 317].

This phrase is very strong, clearly showing from the inside the specific processes that
took place in France, England and other countries. But the question is: was it not the same
in Germany? We are sure that it was. If Germany had passed such processes, Hegel, we are
convinced, would have reflected this. And proudly reflected. He was silent about Germany,
only hinting that such medieval processes are gradually disappearing. But why did he keep
silent about Germany? It is quite possible that he considered that one should not directly
criticize the authorities.

One more observation. Previously, it was somehow not striking that Hegel likes to
"dilute" scientific reasoning with proverbs and sayings for reinforcement. In the text of the
philosophy of law, as additions to ideas, there are sayings that it is common for a person to
be mistaken [3, p. 192-193] or the end justifies the means [3, p. 189]. Even such as a stone
thrown by a hand can flash, belongs to the devil [3, p. 164].

It seems to us that Hegel took this habit from Kant. The latter also liked to insert say-
ings of even hooligan content into the most serious philosophical reflections. In his funda-
mental book Critique of Pure Reason, Kant writes: “If a question in itself is absurd and re-
quires a useless answer, then in this, in addition to shaming the one who proposes this
question, sometimes there is another inconvenience: it can cause the unwary interlocutor
an absurd answer - and you get that funny sight that one (as the ancients said) milks
a goat, and the other holds a sieve under it” [14, p. 80].

It must be said here that not all proverbs and parables used by Hegel are legally irre-
proachable. For example, Hegel writes: “When the father asked what is the best way to mo-
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rally educate his son, the Pythagorean (this answer is attributed to others) answered: make
him a citizen of a state in which good laws operate” [3, p. 207]. Book editor V.S. Nersesyants
clarifies that this phrase comes from Diogenes Laertius: "... the Pythagorean Xenophil, when
asked how best to raise his son, answered: to give birth to him in a lawful state" [3, p. 494].

In fact, the big philosophical and legal question is the following: what is a good law?

In the developed by us komprehendnoy theory of law, we repeatedly proved that the
law is contradictory and ambiguous, sometimes unreasonable, stupid and cruel [5; eight;
nine; 12]. Our theory aroused interest and support from many specialists [2; fifteen; 21; 26].

The same contradictory laws. This is most clearly seen in the question of the death
penalty. For some, the law allowing the death penalty is good, for others it is bad. It's the
same and vice versa. In countries where the death penalty is legally prohibited, there are
many not only opponents, but also supporters. Our modern research in Russia has shown
that the number of supporters and opponents of the death penalty is approximately equal.
The most interesting thing, on our behalf, similar studies were carried out in modern Ger-
many and found that there, supporters and opponents of the death penalty were divided
approximately equally.

The same can be observed in the legislative issue of permitting / prohibiting abortion.
And there are plenty of such controversial issues, including laws on permitting or prohibit-
ing paid parking! So how do you determine which law is good and which is bad? Obviously,
this is an evaluative and subjective question.

An appeal to the original source revealed several more questions that I would like to
at least briefly discuss with readers.

One of them is like this. Hegel wrote: as for the teaching of what the world should be,
then before that philosophy always comes too late [3, p. 56]. In the middle of the book, re-
flecting on labor, he stated that abstraction in production makes labor more and more me-
chanical, and, in the end, it turns out that a person can leave and give way to a machine [3,
p- 239]. However, these phrases were said when machine-building technologies began to
increasingly replace human labor.

Now, two hundred years later, philosophy and together with it all of humanity began
to actively reflect on the benefits (or harms) of information and biomedical technologies,
their danger, ambiguity and unresolved vital problems in connection with this. The reason-
ing is strong, correct and extremely relevant [22; 27]. Some of the works on this problem
were written by us (see, for example, [4; 5; 6; 7; 11] and others). Another question is that
these speeches appeared after everyone was happy with the first computer, mobile phone,
medical advances in organ transplants, etc. There are very few specialists who can look far
ahead, firstly, there are very few, and secondly, their work is also based on the already ac-
complished modern achievements.

Hegel made an invaluable contribution to philosophy, knowledge of law and state.
Moreover, he understood a lot - law, state, history, morality, morality, etc. - through freedom,
will, spirit and reason. But how will it be in demand if in the 21st century, information technol-
ogies are used to chip people, replace their intellect and create half-people, half-slaves, half-
robots? Will they perform operations to replace the brain and heart with artificial parts and
programs, taking away people's soul and will? Or how dangerous and powerful are extraterre-
strial beings? We are not talking about the fact that so many atomic weapons have been accu-
mulated in the modern world that can allow the Earth to be destroyed several times.

How ready is philosophy for these questions? Will she be able to offer something?
And if he can, then who will listen to philosophers and to what extent?
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So far, we only state with regret that Hegel was right about the delay in philosophy.

Hegel's correctness is also noticeable in matters of crime and punishment. Here is his
aphorism. Due to the progress of education, the views on crimes, however, are softened,
and today the punishments are not nearly as severe as they were a hundred years ago. Oth-
ers were not crimes or punishments, but the relationship between them [3, p. 144-145].

We drew attention to this aphorism in the course of the previous analysis and used it
in our book in combination with the works of the outstanding Russian writer F.M. Dos-
toevsky. The book is called “The Logos of Law: Parmenides-Hegel-Dostoevsky” [13]. Our
interest in Parmenides also arose thanks to Hegel, he considered him the first philosopher
who appeared in Greece. True, Hegel considered Aristotle to be a thinker, equal to whom
the history of mankind did not know [13, p. 16].

We really liked the introductory article by V.S. Nersesyants to the book of Hegel. It
can be seen how deeply, carefully and comprehensively he studied the works of the Ger-
man philosopher. At the same time, there is a question that I would like to discuss. V.S. Ner-
sesyants writes that the concept of "law" is used in the Hegelian philosophy of law in the
following basic meanings: I). Law as freedom (idea of law), II) law as a certain stage and
form of freedom (special right), III) law as law (positive law).

Developing this conclusion, V.S. Nersesyants says:

[. At the stage of the objective spirit, where all development is determined by the idea
of freedom, "freedom" and "right" express a single meaning; in this respect, Gegele's phi-
losophy of law could be called the "philosophy of freedom." The relationship of "freedom"
and "right" is mediated through the dialectic of free will.

II. The system of law as the realm of realized freedom is a hierarchy of special rights
(from abstract forms to concrete). Each step of self-deepening of the ideas of freedom and,
consequently, the concretization of the concept of law is a definite present existence of
freedom (free will), and hence a special right. A similar characteristic applies to abstract
law, morality, family, society and state. These "special rights" are given historically and
chronologically at the same time (within the framework of one formation of the objective
spirit), they are limited, subordinate and can enter into mutual collisions. The subsequent
“special right”, dialectically “subtracting” the previous, more abstract “special right”,
represents its foundation and truth. A more concrete “special right” is more primary and
stronger than a more abstract one. At the top of the hierarchy of "special rights" is the law
of the state, over which only the right of the world spirit rises. Because in reality, the “spe-
cial rights” of all levels (personality, conscience, criminal, family, society, state) are given
simultaneously and, therefore, in an actual or potential collision, since, according to the He-
gelian scheme, only the right of a higher level is ultimately true.

[II. Law as law (positive law), which V.S. Nersesyants also refers to "special rights"
[20, p. 15-16].

Hegel's work on law can also be understood in this way. However, it seems to us that
V.S. Nersesian's allocation of item II is somewhat theoretical and speculative. Strictly
speaking, Hegel did not distinguish "special rights". Moreover, let us recall that he formu-
lated the rights of the individual, his conscience, the criminal, the family, society, and the
state from freedom, from the spirit, from the idea of law. That is, from point I of the classifi-
cation proposed by V. S. Nersesian.

And in the subject index attached to the book, among the variety of meanings of law,
there is no question of any "special right". This subject index was probably also prepared with
the participation of the book's editor V.S. Nersesyants, who apparently lost sight of this fact.
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He correctly writes that, according to Hegel, law is a concrete form of expression of
law. But not a certain "special right" (what is the inaccuracy of VS Nersesyants), namely the
idea of law, its spirit, will, freedom. It seems to us that precisely this understanding of law
was laid down by Hegel.

Therefore, we believe it is more correct to consider that the concept of "law" is used
in Hegel's philosophy of law in two main meanings:

- law as freedom (idea of law);

- law as law (positive law).

This remark does not make the introductory article by V.S. Nersesyants is less sig-
nificant.

In conclusion, I would like to recall that Hegel compared the knowledge of law with
an artist. Say, every person has fingers, he can get a brush and paints, but this will not make
him an artist yet. And the thought of law is not something that everyone possesses [3,
p. 58]. M.K. Treushnikov said no less beautifully on procedural law and law. He noticed that
the procedural code is like notes, according to which one judge will play in such a way that
you will be heard, and the other in such a way that you will shut your ears [1, p. 232]). We
like to bring these quotes to students, but more often we compare law with doctors. The
fact is that a bad picture or poor performance of music will spoil the mood. And life can de-
pend on a doctor's mistake, a misunderstanding of the process of illness and treatment,
a false diagnosis, inattention and even banal filth in a hospital! The same applies to law, its
inattentive reading, misunderstanding, misinterpretation, deliberately false and "dirty" use.

In general, Hegel's Philosophy of Law creates an amazing mood when you do not
want to eat or sleep, combined with an unbridled desire to think and write, getting real
pleasure from it.
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BE3OITACHOCTb KAK ITIPABOBAA KATETOPHUA:
®UJI0CODPCKO-TIPABOBOM ACIEKT*

AHHOmMayus. B cmamve «6e30nacHOCMb» AHAAU3UPYyemcsl KaKk npasosadsl Ka-
mezopusi ¢ usa0cocko-npagosoli mouku 3peHusi. ABmopoM uccaedyemcs: 83aumo-
OmHouleHue 6e30NacHOCMU ¢ MAKUMU KAmezopusiMu, KAk «c80600a», «pageHcmeo»
U «Cnpaeediugocmuvy, COCMAasAsIloWUMU CYUHOCMHY0 0CHO8Y npaesa.

B pamkax uzyyeHus1 6e30nacHOCMu Kak hpagogoll kamezopuu agmop npuMeHu
OHMoOJ/102UYeCKULl, aKcuo/02u4eckull u 2Hoceo102uyveckull nodxodsl, KOMopble NoMoz-
JIU onpedeiumsb Mecmo 6e30nacHOCmMu 8 Npasosoll Mamepuul.

Kawuegswle cao0ea: 6e3onacHocms; ondacHOCMb; hpdso; ce0600d; paseHCcmaeo;
cnpasedausocms; 06br4atl; maby; peauusi.

[ToTpe6HOCTb B 6€30MaCHOCTU TPAAULIMOHHO CBOMCTBEHHA JIIOOOMY KMBOMY U COLU-
aJibHOMY opraHu3My. Cero/iHsi, Korjia 4eJloBe4eCTBO CTOJIKHYJIOCh C HEBUAUMOU TJ1a3y pe-
QJIbHOM yrpo30oi 6e3omacHOCTU B Juie na”HgeMyuu COVID-19, cTaHOBUTCS MOHSTHO, YTO
6e30MacHOCTb He CJe/lyeT pacCMaTPUBATh JIUIb TOJbKO C TOYKHU 3PEHUSI CUJIOBOTO MO/ -
X0/la, a Mepbl K ee 0OecrneyeHUI0 CBOJAUTH K MPOTUBOJENCTBUIO TEPPOpPU3MY, OOpbOE
C IPeCcTYNHOCTbIO U T.N. be3omacHOCTh A/ 4yesioBeKa U 00lecTBa MPOSIBISETCS 3HAYU-
TeJIbHO 60Jiee MIUPOKO, U TOJbKO KOMILJIEKCHBIH MOAXO0/, K MOHUMAHHUI 3TOT0 $peHOMeHa
MOXET COCO6CTBOBATh MaKCUMaJIbHOMY ee 06ecledeHHUIo.

Be3onacHOCTb - MeXAWCLUIJIMHAPHAs Hay4yHas KaTeropusi M HUccjieloBaHHEM pas-
JINYHBIX ee aCMeKTOB TPAJUI[MOHHO 3aHUMAIOTCS He TOJIbKO yUyeHble-lPHUCThI, HO U puio-
codbl, TOJUTOJIOTH, COLHUOJIOTH, SKOHOMHUCTHI, NMPeJCTaBUTE/NN BOEHHbIX HAayK U APYTUX
Hay4YHbIX HaNlpaBJIeHUH.

[IpaBo, 6eccriopHoO, ABJISIETCS TJIaBHBIM CPEACTBOM obecrneyeHUsi 6e30MacHOCTU U CTa-
OUJIBbHOCTH B 06L1ECTBE, HA OCHOBE MpaBa NMPOUCXOAAT KOpeHHble Mpeobpa3oBaHusi B 06-
IIECTBE U 3TO TOBOPUT 00 aKTYaJIbHOCTH I'JIyOOKOT0 McC/eJoOBaHUs 6€30MacHOCTH U IpaBa
B MX OPTraHU4Y€CKOM COOTHOLIEHHUH.

PaccMmaTpuBas 6€30NaCHOCTb KaK Npagosyr KaTeropuio 1esecoobpasHo B MepBYIO
ouyepe/ib MPOBECTH aHAJIM3 ee COOTHOLIEHUs ¢ TAKUMH QyHIaMeHTaJTbHbIMU 3JIeMEHTAMHU
npaBa, Kak cB060Jja, paBEHCTBO U CIPaBeJJIMBOCTb, NOCKOJbKY OHU B CBOEM €JUHCTBE
BbIPaXKAIOT CYLHOCTHOE CBOMCTBO Mpana [12, c. 60].

Be3onmacHocTb M cB0O6G0Ja. OCHOBOMOJIOXKHUK JUANEKTUKH, PacKpbIBIIEeH ee yepe3
TOX/IeCTBO MbIIJIEHUS U ObITUSA — [. ['eresib - yJessis KaTeropuu «cBo6oza» B cBoer Ppu-
Jocodpuu ocoboe mecto. He Tosbko auanekTuka [erenss HeMbicavMMa 6e3 CBOGOJbI, HO
u dusocodus npaa, B yacTHocTH. B.C. HepcecsiHl Ha 3TOT cyeT OTMeyaJ, YTO «KaKOM-
JU60 Apyrod GopMbl OBITHS U BBIPpaXKEHHs CBOOOJbI B OOIIECTBEHHOW >XU3HM JIIOJEH,
KpOMe NpaBOBO#i, 4eJIOBEYECTBO /10 CHUX NOp He u3obpeso» [20, c. 5].

* UpowHukoe JleHuc Baadumuposuy, foueHT Kadenpsl «Teopus mpaBa, UCTOpPUS NpaBa U MeEXAYyHa-
poJiHOe npaBo» Poccuiickoro yHUBepcHTeTa TPAaHCIOPTA, KaHAUAAT I0pUUYeCKUX HayK, JoleHT. E-mail: dv-
iroshnikov@mail.ru

** CM. moApo6.: UpowHukos /].B. beonacHOCTb Kak NpaBoBas KaTeropus: JUCC. ... AOK. IOPUJ. HAyK. —
M., 2021. C. 40-63 (pyKormuch).
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CorsiacHo U.A. UnbuHY, «IIpaBOBO€e MO3BOJIEHUE COCTOUT B TOM, YTO YeJIOBEKY YKa-
3bIBaeTCsA, KaKyMe BHEIIHUe MOCTYNKU NpeJoCTaB/JeHbl Ha ero yCMOTpeHue, IpUudeM Ipa-
BOBble HOPMBbI 00eCneYyrnBalT TeMYy 3alUThl 3TUX NMOCTYNKOB. TO, YTO eMy IO3BOJIEHO
WJIY NIPeJi0CTaBJIeHO Ha ero yCMOTpeHUue — 06pasyeT s Hero chepy cBo60/bl, IPU3HAH-
HOU W 3auivieHHoN nmpaBoM» [11, c. 85-86]. To ecTb nmpaBo 3aniuinaeT cpepy cBo6OAbI
WH/UBU/IA, TapaHTUPYS COCTOSIHME 3aLUILEeHHOCTH /11 CBOOOJHOU peasiM3alii ero BOJIM.
TakuM o6pasoM, npaBo co3jaeT Ty caMylo 6e30MaCHOCTb, KOTOpasi B CBOIO o4yepejb, ra-
paHTHpyeT UHAUBUY cBo6oAy. be3 oulyiieHus 6e30MacHOCTH, O CyTH, HE MOXET ObITh
Y CBOOO/JbI, OO UesioBEK, He OYZyUYU YBEPEH, UTO HAXOAUTCS B 6€30MaCHOCTH, HE CMOXET
MOJIHOLLEHHO 4YyBCTBOBAaTb CBOOOJY U MO0JIb30BaTbCsl 3TOM cB060J0H. UHBIMU ci0BaMy,
rJIaBHbIA 00'bEKT, 3aljuIllaeMbli mpaBoM 1o U.A. Unbuny - chepa cBO6O/bL.

B porocysapctBeHHOM o6LiecTBe GpU3MvecKass CBOO0Aa KaK/A0I0 YJeHa 3TOro ob1ie-
CTBa Obljla OrpaHUYeHa JIUIIb BONPOCAaMU ero 6e30macHOCTU. [lepBoHavYaibHO UHAMBU/,
PYKOBO/ZICTBYSICh CKOpee GMOJIOTUYeCKUM YyBCTBOM CaMOCOXpPAaHEHUs, HeXeJu COoLrasib-
HbIMU HOpMaMH, u3b6eraj COCTOSIHUS ONACHOCTH (HaxoXJeHHe B ONTaCHbIX MeCTax, yCTPOMU-
CTBO »KMJIMILA B HE6€30IaCHbIX YCJI0BUAX U T.I1.). UHCTUHKT caMOCOXpaHEeHUs He T03BOJIUT
pa3yMHOMY 4eJIOBEKY 6e3 BECKHMX OCHOBAaHMW PUCKOBATh c060U. TakuM 06pa3oM, YeJ0BEK
6b11 GH3UYEeCcKH CBOOO/IeH, TOKA IOHMMaJ, YTO OH B 6e3omacHocTU. ColanibHble HOPMBbI
JlOrOCyJlapCTBEHHOTO NMepHo/ia — TaK Ha3blBaeMble MOHOHOPMBI, IOJJlep>KMBaJIA 3TOT Oa-
JIAHC cBO60/bI U 6€30MacHOCTH, UMesl CBOeH eJUHCTBEHHOM IieJibl0 BbKMBaHUe poja. [lo
MHeHU1o U.b. JlomakuHoit 1 A.B. /laliMHa «TOJIbKO poJi U 0ObIYHOE MPaBOo pojia 06ecrnevyu-
BaJ/I¥ I'JIaBHOE [IPaBO Yesi0BeKa — MPaBo Ha XKU3Hb, HA CBOOO/Y U PaBEHCTBO B UX TPaJULIU-
OHHOM MOHUMaHUU» [15, c. 69].

OfiHaKO BO3HMKILKE BMeCTe C roCy/JapCTBOM HOBBIE COIlMaJ/IbHble OTHOIIEHUS NlepeJsio-
’KWJIM peryvpoBaHue cdepbl cBO60AbI Ha NpaBo. M 3/jech Takke 0JHUM U3 KJIHOYEBBIX BO-
NPOCOB OCTaeTcsl Bolpoc 6e3onacHOCTH. [IpaBo orpaHM4YKBaeT cBOOOJY MHAMBHUAA TaM, Ije
eMy MJIM 001 eCTBEHHOMY MHTEpeCcy MOXeT YIrpoKaThb onacHOCTh. [IpaBo 3acTaBJisieT yesioBe-
Ka, HalpuMep, co6.110aTh IPaBUJIa JOPOXKHOTO JBHXKEHUs], TEXHUKY 6€30MacCHOCTH U Jipyrye
3anpeThl, TeM CaMbIM OrpaHUYMBast ero cBo6oy. OJJHaKO Ha 3TOT e BOIIPOC MOXKHO ITOCMOT-
peTb NPUHLHMIIUAIBHO C JPYTrOM TOUYKM 3pEHUs: IPaBO He OTPaHUYUBAeT CBOOOAY, UCXOA U3
Tpe6OBaHMI 6€30IIaCHOCTH, @ HAIIPOTUB — NPeJIOCTaBJIsAeT CBOOOAY B 6€30NaCHbIX paMKax ee
peanu3anuu. Takod NoAXo[ WIIKOCTPUPYETCH BbIpaXKeHUEM «JI03BOJIEHO BCe, 4YTO He 3arpe-
I1leHO», KOTOPBIM MOXHO JOMOJHUTD Gppa3oi «a 3ampelieHo To, YTO He 6e301acHO».

O cooTHOIIEHUHN 6€30IIaCHOCTH M OTPaHUYEHHUH CBOOO/bI MHAMBUAA /I MULIb B Tpak-
TaTte «O cBOGOAE» paccykAaeT cjaeAyoliuM o6pa3oM. Eciu KTo-To M3 rocysapCcTBEHHbBIX
CJIyKallMX UJIM KTO-TO ellle BU/ZieJ1 YesJ0BeKa, bITalLerocs nepeuTH MOCT, KOTOPbIA GbLI
NpU3HaH He6e30MacHbIM, U He OblJI0O BpEMEHU NpeAyNnpeUuThb ero o6 3ToM, B cjy4yae onac-
HOCTH OHU MOTYT CXBAaTUTb €ro M NOBEPHYTb Ha3a/, He NOCAras Ha ero cBo6oy, ubo cBo-
60/1a COCTOUT B TOM, YTOOBI e/1aTh TO, UYTO YeJIOBEK XOUeT, a OH He X04eT YNacTb B PeKY.
TeMm He MeHee, Kor/jla HET YBEPEHHOCTH, a €CTh TOJIbKO ONAaCHOCTb NPUYMHEHUS BpeJia, HU-
KTO, KpOMe CaMOro 4eJIoBeKa, He MOXeT CyAUTb O JOCTAaTOYHOCTU MOTHUBA, KOTOPbIU MO-
YKeT MOOYAUTh ero cAesiaTb 3TO B JJAaHHOM CJydYae, CjeJl0BaTeJbHO, (eC/iM TOJIbKO OH He
pebeHOK, WM He OpeJuT, UM He HAXOJAUTCSA B KAaKOM-TO COCTOSIHUU BO30OYXKAEHUS WUJIU
TMOTJIOIEHHOCTH, HECOBMECTUMBIX C ITOJIHBIM MCI0JIb30BaHUEM pedJIeKCUBHOM CIOCOOHO-
CTH), OH JIOJDKEH OBITh TOJIbKO NMpeAyNpeXJeH 0 TOM, YTO OH MOXeT cAenath [31, c. 172-
173]. TakuM o06pa3oM, B KOHLENIUU MU/ JaXke yrpo3a ONACHOCTH He BCErja MOXET
CJIy?>KUTb OTPaHUYeHUEM CBOOO/bI.
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M. ®pugmen u ®. Xailek, paccyx/Jasgt 0 COOTHOIIEHUU CBOOOABI U 6€301aCHOCTH, OT-
Meyasi, YTO, KOrJja B aHTU4YHOU ['peniuu BrepBble 6611 cHOpMYIUPOBAH Hjea] UHIWUBU-
JlyaJIbHOM CBOOO/bl, 3TO MO3BOJIMJIO HACTOJIbKO 3allUTUTh 3aKOHOM YaCTHYIO >XU3Hb OT
BTOP>KEHUS FOCYJapCTBa, YTO JaXKe «B MepUo/J rOCHOACTBA «TPUALATH TUPAHOB» apHUHSA-
HUH, 0CTaBasiCh JJOMa, peObIBaJl B MOJHOU 6e30macHocTu» [26, c. 133]. CieayeT OTMETUTD
TakKe no3unu A.®. KHUCTAKOBCKOro, COrJIaCHO KOTOPOM «HPaBCTBEHHOCTb HEMbICIMMA
6e3 TMYHOU 6e30MacHOCTH (M JIMYHOM OTBETCTBEHHOCTH, KOTOpasi HeMbICAMMa 6e3 JIhy-
HOU cB0oGOABI)» [13, c. 23].

O cooTHo1eHUH cBO60AbI U 6e3onacHocTH M. BeHTaM oTMedas, 4To AJ1s 6e30IMacHo-
CTU KaXKJ0r0 UHAMBHU/AYYMa MOXeET ObITh C/jeJIaHO OrpaHUYeHHe B CB06O/ie BCSIKOIO Jpy-
roro [10, c. 290]. HasBaB B kauyecTBe rJIaBHOU 1ieJIM 3aKOHA 6€30NaCHOCTb, a He CBOOOAY,
BeHTaM nosicHsiJ1, 4TO ee (cB0O6OAY) HEOO6XOAMMO pacCMaTpPUBaTh Kak OTpacjb 6e301nacHo-
ctu. JInyHasa cBo60o/Jja ecTb 6€30NaCHOCTb OT BCSIKOTO poJa 006U/, KacaloLUXcs JIUIA; 1o-
JIUTUYecKasi cBob6oJla — Jipyrasi oTpacjb 6€30NaCHOCTU OT HECMpPaBe/JIMBOCTU OT MpPaBU-
TeJIbCTBeHHbIX Jiul] [10, c. 323].

CoBpemeHHUK W. Bentama oteyecTBeHHbIN ¢usiocod u npasoses L/l Jloguit Hemaso
BHUMaHHUS y/ieJINJ BOIpocaM 6e30MacHOCTU U ee COOTHOLIEHUS € MpaBoM. Ha nmocTaBJieHHbIN
JUisl cebs1 Bompoc: «llesb rocygapcTBa ecTb cBO60/ja UK 6e30macHOCTb?», Jlogui oTBevast:
KTO MLIeT 6e30MacCHOCTU NpaB, TOT JIeMCTBUTEBHO MOCPEACTBOM 0GE30MaCHOCTH CTApPAETCs
JIOCTUTHYTb NPAaBOMePHOM U 3aKOHHOM CBO60/IbI [14, . 16]. B 3TOM 0TBeTe MOXXHO MPOYUTATH
MbIC/Ib TPABOBE/IA, OTPAXKAIOILY0 COOTHOLIEHUE 6€30MaCHOCTH, TpaBa U CBOOObI.

TakuM 06pa3oM, MOXKHO cAeslaTh COpPaBeAJIUBbIA BbIBO/J, O TJIyDOKOM OpPraHUYeCKOM
B3aMMO/IECTBUM CBOGO/bI U 6e30MacHOCTU. JJaHHYI0 B3aMMOCBSI3b MOXXHO IpeJCTaBUTh
caeyolleld TEOPeTUYECKOM KOHIEMNIMeN: MpaBo obecrneyruBaeT 6€30MacHOCThb U Mpejoc-
TaBJIsieT 6e30MacHble YCA0BUSA AJs1 peasu3aluy cBo60/ibl, K60 CBO60JAa MOXKET ObITh MOJI-
HOLIEHHO peasiM30BaHa TOJIbKO B 6e30omacHocTH [12, c. 64].

Be3onacHOCTh U cipaBeAJIUBOCTb. ClipaBeJINBOCTb TPAAUILIMOHHO, ellle CO BpEMEH
JIpEBHUX MBICJIUTEJIEN paccMaTpUBaeTCs KakK NpaBoBas KaTeropud. Maeasbl cipaBeniu-
BOCTHU BUJISITCS B TOM, UTOOBI 32 OJHU U Te Ke NPeCcTyIJIeHUs JIIAU 0JUHAKOBO MpHUBJIe-
KaJIUCb K OTBETCTBEHHOCTH, YTOOBI 3apaboTHas mJaTa Oblja OJJMHAKOBOM HAa aHaJIOTWyY-
HBIX JO/DKHOCTAX (MPU OTCYTCTBUM YETKUX NOKa3aTesel A ee fuddepeHHanum), 4To-
OBl pa3Mep N0J0X0/JHOT0 HaJiora ObLJI OJMHAKOBbIH JJ1s JIML] C OIMHAKOBBIM [0X0/10M. B TO
»Ke BpeMs 110 CBOeM NPUPOJe ClIpaBeJIMBbI JIbIOThl U CHUCXOXKJEeHHUS /5 OTJeJIbHbIX Ka-
TEropui JiroJen, Korja OHU MOHATHBI U 060CcHOBaHbL. Kak nucasn Ha aToT cueT U.A. UnbuH,
«MPUBUJIETUH JOJIKHBI ObITh IPeAMEeTHO 000CHOBaHbI» [11, c. 484].

AmepukaHckuid ¢unocod k. Poss BkiIOYas B MOHMMaHHe CIpaBeAJMBOCTA Hau-
60JIbIYI0 paBHYI0 CBOOO/Y, ec/iv Obl OHA OblJla BO3MOXHA JJ/1s BCeX 6€3 KOHPJUKTOB, y4u-
ThIBasi 6aJlaHC HUHTEPECOB BCeX CTOPOH [32, c¢. 47-72]. U uMeHHO B 3TOM acneKTe BUAUTCS
ee COOTHOLIeHUe ¢ 6e30macHOCTbI0. UjeasibHbIN acneKT cpaBefJIMBOCTU — NMpPU3HAHUE
6e30MacHOCTH KaK BCeoOIel MpaBOBOM LEHHOCTU C TapaHTUPOBAHHbIM NPAaBOM KaX0r0
Ha 3Ty 6e30macHOCTb. C TOYKMU 3peHusl CIpaBeJIMBOCTH BCe HMEIOT paBHOe MPaBo Ha MpaBo-
Bbl€ LIEHHOCTH - XU3Hb, COOCTBEHHOCTb, 6€30MaCHOCTD U Jp. B 9T0M CBSA3M HEOOXOAMMO NPH-
3HATh, YTO 6€30MaCHOCTH eCTh CIIPaBe/JIMBbIA MHTEpPEC KaXK0ro MHAUBUAA [29, c. 40-63].

[Ip1 3TOM 06'b€eKTUBHO HEKOTOpPBIE JIIOAU 00/1a/Jal0T 0CO60M 6€30MaCHOCTbIO B CUTY
VX 3aKOHHOT'0 CTaTyca U 3TO CUMTaeTCs cnpaBe/yiuBbIM. HanpuMep, cro/ia MOXKHO OTHECTHU
obecrnieyeHue 6e30MaCHOCTHU TJIaBbl TOCYAApPCTBA, CyAeld, pabOTHUKOB NMPAaBOOXPAaHUTENb-
HOU CUCTEMBL.
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PackphbiBas COOTHOIIEHMe CNPaBeJIUBOCTU U 6e30MacHOCTH, cle/lyeT OTMEeTUTb B Ka-
4yecTBe Mephl CIIpaBe/IMBOCTH U3BECTHBIM 6a/laHC UHTEPEeCcoB JIMYHOCTH, 0011ecTBa U ro-
CyZiapcTBa IpU obecreyeHUU 6e30MacCHOCTH, KOTOPbIM HEpPeAKO BbICTYNAaeT NPUHLUIOM
obecneyeHus1 6esonacHocTH. [lo 3akoHaM cnpaBeZIMBOCTH 6€30MaCHOCTb JIMYHOCTH, 00-
IleCcTBa U TOCYyAAapCTBA HUA B KOEM CJly4ae He JOJDKHBI UCKJII0YaTh ApyT Apyra. CoBeTCKUU
IpyMaT rocyZjlapCTBEHHOW 6€30MacHOCTH HaJi UHTepecaMy JIMYHOCTHU B 3TOU CBA3U ABJIA-
eTcsl ApKUM IIPpUMepOoM HeclpaBeJJIUBOU CUCTEMbI 6e3omacHocTHU [12, c. 65].

AMepukaHCKUU U 6puUTaHCKUU ¢dunocod U TeopeTuk npasa P. [[BOpKUH B CBOIO 0Ye-
peAb mucaJ 0 HeoO6XOAMMOCTU PAaBHOBECUS MeXAy 00IIMM 6JlaroM U MpaBaMHu JIMUHOCTHU
OTMeyYaeT, YTO eC/IM TFOCy[apCTBO ylieMJisgeT Kakoe-JIUO0 MpaBo, TO NMOCTyHaeT Heclpa-
BeJJIMBO N0 OTHOLIEHUIO K UHJAUBUJY, €C/IM HAallpOTUB «pa3jyBaeT» KaKoe-TO MPaBo, TO
B 3TOM CJIy4ae OHO JIMIIAeT OOIlecTBO KaKOro-au6o 6Jara, HanpuMep, 6€30MacHOCTH.
B 3Toil cBsA3M 3ajaya rocyZapcTBa COCTOMT B ypaBHOBELIMBAaHUM 0O1ero 6;ara U npas
JU4HocTH [8, c. 270].

JlaHHble TeopeTHYeCcKHe MOJieM 6asaHCca UHTepecoB JIMYHOCTH, 00LecTBa U rocy-
JlapCTBa B KOHTEKCTe ClpaBeJIMBOCTU UMEIOT OTPOMHOE NpaKTU4ecKoe 3HadyeHUe. Cero-
JHs B Poccum (kak 1 BO MHOTHMX CTpaHax MHUpa) J0MycKaeTcsl COMBATh IPaXKJAAHCKUU ca-
MOJIET, 3aXBaYyeHHbIH TEePPOPUCTAMH, €CJIH 3TO NpPeACTaBAsgeT ONACHOCTb rHbesu NoAen
JINOO HACTYIJIEHUS IKOJOTUYeCKOU KaTacTpodhbl (cT. 7 PenepanbHOro 3akoHa «0 npoTu-
BoZeWCTBUM TeppopusMy» [1]). [lpu 3ToM ucciemoBaTe/d NPU3bIBAIOT NMPU3HATH 3TY
HOPMY HEKOHCTUTYLMOHHOM, MOCKOJIbKY «KaXKZasi yesoBevyecKasl >KU3Hb HE3aBUCHUMO OT
PO OKUTEJBHOCTH (PU3UYECKOTO CyLleCTBOBAaHUA HMMeeT PaBHYI KOHCTUTYLMOHHYIO
3amuTy» [19, c. 77]. YdeHble TakKe OTMeUYaloT, YTO «C TOYKH 3peHHs YTOJIOBHOTO KOJleKca
P® oxpaHa okpyxarwllei cpefbl ABJSeTCI MeHee 3HAaYUMbIM 00beKTOM IpeCcTyNJeHUs],
4yeM IpaBa U CBOOO/bI YyesioBeKa. [[03TOMy BUAATCS HEKOHCTUTYLLUOHHBIMU HOPMBI O BO3-
MO>XHOCTH YHUUTOXKEHUS Cy[iHA B L|eJiX NpeoTBpalleHHUs 3KOJO0THYeCKON KaTacTpodbI»
[28, c. 60]. 3pech HAIULO OJIUH U3 ACEKTOB NPOTUBOPEUYUM ClIpaBeIMBOCTU U He3omac-
HOCTH B KOHTEKCTe 6aslaHCa UHTePEeCOB U LIeHHOCTeN JIMYHOCTH, 00111eCcTBa U rocyZjapcTBa.

Be3onacHOCTbL U pPaBeHCTBO. Miel0 paBeHCTBa JJis NpaBa CJI0XXHO NEpPEOLeHUT,
160 ray6buHHas CYLHOCTh IpaBa oNpe/eisieT ero Kak NpaBo paBHbIX CYO'bEKTOB.

[To cipaBeiiBoMy MHeHUI0 H.A. ®posioBoil «paBHas A1l BCeX YJIEHOB 06LIeCcTBa Me-
pa ynops/j0ueHus U peryJsliuy 4yeJoBe4eCcKUX OTHOLIEHUH OCylleCTBMMA B yCJIOBUSAX Je-
CTBUTEJIbHOW PeasibHOCTH COI[Ma/IbHON Ge3omacHOCTU» [27, c. 43]. JlaHHBIA Te3UC MOXKHO
pacnpoCcTpaHUTD He TOJIbKO Ha COLiMaIbHYI0 6€30IaCHOCTh, @ Ha 6€30MacHOCTb BOOOIIe.

B.I. 'padckuil oTMevaeT, YTO paBEHCTBO SIBJSETCS €/1Ba JIM HE CAMbIM J|0JITOBEYHBIM
M HauboJiee NPUTAraTeJbHbIM TpebOBaHWEM NPHHIMIIOM JJis TapaHTUPOBAHHOTO 06pe-
TeHUs MUpa U 6e30MaCHOCTH UHAUBU/A U KOJIJIEKTUBOB [7, c. 147].

W. BenTaM, paccMaTpuBas KOHQJIUKT paBeHCTBA U 6€30NaCHOCTH, OTAAaBaJl NPUOPH-
TeT MOoCJeJJHeN: «IIPU CTOJKHOBEHUH MeXJy PaBEHCTBOM M 6e30MaCHOCTbIO KoJebaHHe
HEBO3MO>KHO: paBEHCTBO A0/KHO ycTynuTh» [10, c. 345].

Heo6xoAMMO OTMETUTD, YTO PaBEHCTBO B BONpOCaxX 6€30MacHOCTH JIOTUYeCKH BbITe-
KaeT U3 IPUHLMIA CIIPaBe/IJIMBOCTH.

B 3Tol cBfI3WM Mbl BBIXOJMM Ha MPUHLUI PaBHOW U HeJleJIMMON 0e30MacHOCTH [24],
KOTOPBIM TPaJULMOHHO IPU3HAETCA B MEXAYHAPOAHOM NpaBe. JJaHHbIM NPUHLUI MOXHO
pacnpoCcTpaHUTh He TOJIBKO Ha MeXyHapoJHOe MPaBo U Ha roCcyZlapCcTBa, Kak ero 0CHOB-
Hble CyO'beKTbl, HO U Ha HallMOHAJIbHOE NPaBO U Ha ero cyobeKThbl — PU3NYECKUX U I0pU-
JIAYEeCKUX JIUL U [PYTUX CYO'bEKTOB.
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Kak u3BecTHO, B 0OCHOBe cOBpeMeHHbIX npobsieM B CIIA, BBIIMBIIMXCS B MacCOBbIE
OecnopsiiKY, JIEXKUT KaK pa3 Hjes OTCYTCTBUS paBeHCTBAa B 6e30MacHOCTH adppoaMepu-
KaHIleB M OeJsibIXx aMepHuKaHIleB. Tak, corsacHo ucciaenoBanuio OOH, BeposTHOCTH moMe-
meHus appoaMepUKaHLia B TIOpbMy NPHUMEPHO B CEMb pa3 Bbllle, YeM Y 6eJoro aMepu-
kaHUa. CylecTBeHHO He M3MeHMWJach CUTYyallys C Ype3MepHbIM NPHMEHEHUEM CHUJIbl CO
CTOPOHBI COTPYJHUKOB NPABOOXPAHUTEJbHBIX OPTAaHOB MO OTHOIIEHUIO K adpoamMepu-
KaHI|aM [22]. 9Ta npobJjeMa HarJsgHo JeEMOHCTPUPYET HEOOX0JUMMOCTb paBHOUM Ge3omac-
HOCTH JJ1sl BCeX YIEHOB 001ecTBa. TakuM 06pa3oM, KaTeropusi 6e30NacHOCTb OpraHuye-
CKM CBI3aHA CO CBOOO/IOM, CIIpaBe/IMBOCThIO U PABEHCTBOM, YTO B CBOIO O4Yepe/ib YKa3bl-
BaeT Ha ee IJyOOKY0 CBSI3b C MPABOM.

[IpeacTaBiisieTcss UHTEPECHBIM PacCMOTpPEHHE BOIPOCA O COOTHOIIEHUH 6e30MacHOo-
CTU W NpaBa C OHTOJOTUYECKOH, aKCUOJOTUYECKON U THOCEOJOTUYECKON TOYeK 3peHus,
KOTOpble B KOMILJIEKCE TOMOTYT MO3HATh NPABOBYIO NPUPOy 6€30MaCHOCTH U €e COOTHO-
nieHue c npaBoM [12, c. 66].

OHTOJIOrHYeCKHil MOAXO0A. Jl/isi Toro, 4YToO6bl U36ABUTHCS OT KAKHX-IMO0 CyObek-
TUBHBIX (PAKTOPOB, KOTOPbIE€ MOTJIU Gbl UCKAa3UTh KAPTUHY UCCJIeZ0BAHUS, IPE/I0JIaraeT-
€Sl HA4aThb C KaKOK-JIM60 060’ beKTUBHOW UCTUHBL.

Eciiv Mbl U3y4yaeM 4yesiOBeKa U ero NoBeJileHHe KaK 06'beKTHBHYIO PeasibHOCTh, TO €r0
CJIO’KHO pacCMaTpUBaTh BHE COIUYMaA, MTOCKOJIbKY YeJIOBEK — CYIeCTBO coljMasibHoe. Kak
OTMEYaloT MCUXO0JIOTH — JIMYHOCTb €CTb MPOAYKT COYeTaHUs JABYX BUJOB ONbITA — UH/U-
BU/IyaJIbHOTO W COIIMAJIbHOTO. [IpU 3TOM MMEHHO COIIMa/JIbHBIA OMNBIT UTPaeT IJIABHYIO
pOJib B pa3BUTUHU JIUYHOCTH [18, c. 25].

CaMo 06111eCTBO eCTh He YTO MHOe, KaKk ¢opMa KM3HHU, JAeHCTBYIOLas 10 3aKOHY CO-
BMECTHOHM 60pbObI 3a KU3Hb. Ha 3TOT cueT A. BorJjaHoB oTMeYaeT, YTO «KOTZa 3aTPaThl
3HEpryuu OJIHOTO YeJsioBeKa BeAyT K COXpPaHEHHI0 He TOJIbKO ero, HO U JAPYyroro U Hao6o-
pOT... 06a Yesl0BeKa SABJSIOTCSA KaK B3aUMHO CBSI3aHHbIe Hepas/eJibHble 3JIeMeHThl 0JHOHN
BBICIIEN )KU3HEHHOU GOpPMBI — 00111eCTBO» [3, C. 67].

CoBeplleHHO CHpaBeAJIMBO MOXXHO yTBEPX/JaTh, UYTO CTpeMJieHHEe K 6e30MacHOCTH
CTaJI0 OZJHOM M3 MPUYUH [IJis1 00'beIUHEHUS JIIOAeN B 061ecTBO. B pogoBoit o61uHe (mie-
MEHHU) KaXK/Ibl{ ee 4jieH 00'beKTUBHO O0Jiee 3alllUileH, HeXXeJIU YesI0BEK, )KUBYLIHUU B 01U~
HOuKy. CieayeT corsnacuThbes ¢ I.B. MasiblieBbIM, KOTOPBIA OTMeYas, YTO «y UHAUBUAYA-
JILCTA W 3TOUCTA He ObLJIO IIAHCOB BbDKHUTh, OHU KaK YeJIOBeYeCKHe THUIbl HEMbICIUMbI
B JloUcTOpUYecKkue anoxu» [17, c. 19].

JlyMaeTcs, 4TO KOpHU 6€30MacHOCTU KaK PaBOBOM KaTEropuu U ee NepBUYHbIE CBSI-
31 C COIMAJIbHBIMU PEryJTOPAMH HY»KHO UCKATh B MPABOBOM aHTPOMOJIOTHH, TOCKOJIbKY
elle 3a/l0JIro 0 BOSHUKHOBEHHUS TOCYyAApCTBa M IpaBa B YeJIOBEYECKOM OOIEeCTBEe Bbl-
KPHUCTAJ/IJIN30BAJIMCH MPaBUJIa TOBeJIeHHs], KOTOpPble Mbl Ha3bIBaeM COIIMAJIbHBIMU HOpPMa-
MU. B pojonsieMeHHOM 0611ecTBe poJ obecreyrMBag TOT CaMblid HEOOXOJUMBIA YPOBEHb
6e30MacHOCTH ero 4JeHy NOoCpeJCTBOM YCTAaHOBJIEHUS JAHHBIX COLlMaIbHBIX HOPM (006BI-
YyaeB, pUTYaJIOB, TPAAUILU).

CB06OJia 4IEHOB NMEPBOOBITHOrO 06IECTBA paJkd UX 6€30MacCHOCTH Oblia orpaHHYe-
Ha CUCTEMOU COLMAJIbHBIX 3allPeTOB, KOTOPble MPUHATO UMEHOBATh «Taby». B.®. 3bi6KO-
Bel] CBeJI 3TU Taby B AecaThb rpyni [9, c. 68-87], kax/jasa U3 KOTOPBIX COJEPKHUT SI3bIKOBYIO
(TepMUHBI «0XpaHa», «3alUTa») WJHU K€ CMBICJOBYI KOpPpeJsLUI0 ¢ 6e30MacCHOCTbIO
Y CIIOCOGCTBOBAHHUIO CaMOCOXpaHeHU 0. Ha 0CHOBaHUM 3TOTO MOXKHO 3aKJ/IOYUTD, UTO CHUC-
TeMa Taby, 0 CyTH, UMeJIO CBOEW IJIaBHOM Liesiblo obecrieyeHHe 6e30MacHOCTU 4JI€HOB
poJionyieMeHHOM opraHusanuu [12, c. 68].
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OTHOCHTE/IbHO MEXaHHW3MOB peajn3aly Taby U CaHKIMU 3a uX HapylieHue, J.B. T'eop-
TMeBCKMH paccMaTpUBAIOT YyIpo3y 6e30MacHOCTH Kak Cnoco6 (MOTHBALMIO) K COOJIIOEeHUI0
Taby. To ecTb HapylleHUe Taby HEM30€KHO MOBJIEYET CTPALIHYI0 HEBEJOMYIO OMACHOCThb He
TOJIBKO JIJ151 HAPYIIMBILIEro ero MHAXWBKU/IA, HO U HA BeCh PO/, UJIH TieMs [6, c. 42-43].

PaccmaTpyBasd HOpMaTUBHOE peryJvMpoBaHMe IJIEMEHHBIX OTHOLUEHWH, HeJb3fl He
OCTAHOBUTbLCA Ha NOSIBJIEHUU U 3BOJIIOLIMU PaHHUX GOPM pesurvuu. Pesurnosnbie HOpMbl,
nepenseTasCb C UHbIMU COLMA/IbHBIMU PeryJATOpaMH, TPaAULIMOHHO UMEKT BO3JeHNCT-
BUe Ha [I0BeJleHHe YesloBeKa. Ba>kHbIM BONpoC, Ha KOTOPBIM XOTEJI0Ch ObI OTBETUTh B KOH-
TEKCTe HACTOsALeN CTaTbU — NMPUYMHBI NOSIBJIEHUS PEJIMTUU B 4eslOBe4eCKOM 00IlecTBe
[12, c. 68].

Y 31ech cylecTByeT caMas psiMasi CBAA3b C IOTPEOHOCTBIO B 6€30MaCHOCTH, C YyBCT-
BOM caMocoXpaHeHHus. Tak, 10 MHEHHUIO CBeTCKOro uccaenosarens peauruu C.A. Tokapesa,
peJIurus «Inopok/JeHa 6eccuyiveM 4yesoBeKa NepeJ; CTUXUSMU BHeIIHeW MPUPOJbI U CTH-
XUWHBIMHU CUJIaMU obuiectBa» [25, c. 377]. H.M. ManaxoB noZjpo6HO onrcaa NoTPeOGHOCTh
YyeJIOBEKa B peJIMTUM BHYTPEHHHUM JAYLIEeBHBbIM INPOTUBOpeYMEeM B pa3HMILEe NNOHUMaHHUA
«UJeaIbHOTO» — TOTO, YTO JIOJKHO MPOUCXOAUTh (abCcost0THAas cB0604a, 6€3rpaHUUYHOCTD
MbIIIJIEHHs, 6ECKOHEYHOCTb CYIleCTBOBAHHUS) U «PEAJIBHOTO» — TOT'0, YTO MPOUCXOAUT Ha
CaMoM /JieJle (4esIoBeK eCTb NPOCTas Belllb pU3NYECKOT0 MUpa, OpraHUYeH Y3KMMHU paMKa-
MU UYYBCTBEHHBIX BOCHPUSTUHN, U K TOM Ke cMepTeH) [16, c. 781]. ITHU ncuxosoruiyeckrie
INPUYUHBI IPUBOJAAT HEMUHYEMO K CBOMCTBEHHOM YesI0BeKy BHYTPeHHeH TPeBOTH U CTpa-
Xy. CTOYKH 3peHHs NICUXOJIOTUHM «CTPaX, UHTEHCUBHOCTb KOTOPOTO BapbUpyeTcs OT Cpes-
HeHW [0 CaMOW BbICOKOW, Ha3bIBA€MOW y»KAaCOM, MOKHO pPacCMaTpPUBATh KaK 4YBCTBEHHBIU
acneKkT HalpshKeHUs], IOPOoXKAAaeMOoro yrpo30y »KU3HU WK 6U0JIOrMYeCKON 1eJI0CTHOCTBIO
opranusma» [23, c. 73]. TakuM o6pa3oM, IpUPOJIOU CTpaxa BBICTYNAET, IPeXIe BCero, yr-
poO3a XXU3HHU.

To ecTb nyTeM JIOrMYeCKUX IPUEMOB MOXXHO NPOC/AEJUTDh LIeNI0YKY B3aUMOCBA3U U3
B3aMMO/IeHCTBUA CIey0LIMX OM0JIOTMYECKUX U ICUXO0JI0TUYeCKUX GaKTOPOB:

«CaMoCOXpaHeHHe» — «B6e30MacHOCTb» — «CTpax». CTpaX, BHI3BBAHHOW CBOEH 00bEK-
TUBHOW 0e33allMTHOCTBbIO NMOMOTaeT NpeojoJieTb peaurus. UMeHHo JJig npeojoJieHUs
(IpUTYyn/IeHUs1) eCTeCTBEHHOTO CTpaxa CMePTH U UHBIX 00'beKTUBHBIX CTPAX0B, YeJl0Beye-
CTBO CO3/aeT pesiurum. [1o cyTH njeun o cnaceHUM U COXpaHeHUH 4yesioBeKa (MHBIMU CJIO-
BaMH, obecrnieyeHUe ero 6e30NacHOCTU) MPOHHU3bIBAIOT CYIIECTBYIOLHE CETOAHS MUPOBBIE
pesuruu (Kak NpuMep — «CIacy U COXpaHU» KaK IJlaBHas K/jiesl B XpPUCTUAHCTBE).

PesiiruosHele npejcTaB/JeHNs B NIpoLiecce UX 3BOJIIOLMU CYLeCTBEHHO MOJKpeNis-
JIX HOPMBI 06bI4aeB, NOCKOJIbKY «C BOSHUKHOBEHHWEM M PAa3BUTHUEM PEJIUTHUU CIOXKUIUCH
BO33pEeHMs, UTO 06blYau ABJAIOTCSA 3aBeTaMU O0r0B, I0O3TOMY HapylleHHe 00bIuas — Npo-
CTyNOK NpOTUB bora» [21, c. 121].

Hy>XHO MOHKMMaTh, 4YTO COLlMA/IbHbIe HOPMBbI, XapaKTepHble [ 1epBOOLITHOOO LIV H-
HOTO CTPOs1, ObLJIM HEOJAHOPOJHBIMU: CpeJi HUX NPU IVIyOOKOM Hay4YHOM aHaJli3e MOXXHO
BbIJIeJINTh TPaJULIUY, 00bIYay, Taby, peJIMTHO3Hble U MOpaJibHble HOPMBI. [Ipu aTOM B npo-
Liecce 3BOJIIOLIMKA Pa3HbIX HApOJOB BMeCTe C HUMH 3BOJIIOLIMOHUPOBAaJa U HOpMaTUBHasA
CUCTeMa peryJMpoBaHUA UX OTHOIIEHWH. Y 3TOT mpouecc 06 beKTUBHO HeJb35l CUUTATh
OJIMHAKOBBIM /1J11 BCeX. Y pa3HbIX HAPO/I0B, HAIpUMeD, peJINTus N0sABUIAach B pa3HOe Bpe-
Msl U ee pPoJib TOXe Oblya pa3inyHoM. [I03TOMy y OJHUX HapO/J0B MOIJIM NIpe06/1aZilaTh O/ -
HU TUIBI HOPM, V Apyrux Apyrue. Ho, TeM He MeHee, B HayKe 3T HOPMbl IPUHATO Ha3bl-
BaTb €JUHbIM TEPMHUHOM «MOHOHOPMBbI» M3-3a UX €JMHOU L|eJIU — COXpaHEeHHe U BbDKHBa-
HYe poJia U B TOM YHCJIe — ero 6e30MacHOCTb, 6€3 KOTOPOX BbDKHMBaHUE 6eCCMBICIEHHO.
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C BO3HHKHOBEHHMEM TOCy/lapCTBa COLMa/JIbHble HOPMbI JIOTOCYyZapCTBEHHOTO NEpHUO-
Jla YaCTUYHO ObLIM UM CAaHKLIMOHUPOBAHBI, TPaHCGOPMHUPOBAJIUCH B TPABO U JleHCTBOBAJIN
HapsAy C IPYTUMU NPaBOBbIMU HOPMaMH, UMEIIIMMU HHYI0 IPUPOAY (M3/1aBaeMble Tocy-
JlapCTBOM INyTeM MPaBOTBOPYECTBA, JIUOO cyAebHOro mpeleaeHTa). B mpouecce faHHOU
IpeeMCTBEHHOCTH BONPOChl 6€30MacHOCTHU CTaJl UHTETPUPOBAThCSA B MPABO, COCTABJIAS
ero BakHy0 4acTb. [Jiybokasi OHTOJIOrUYecKasi CBSI3b IpaBa U 6€30MacHOCTH NOPOXK/AEeT
MX TeCHOe B3aHMO/ielCTBUe Ha cOBpeMeHHOM 3Tane [12, c. 69- 70].

Akcuosiornyeckui noaxoA. ['JiaBHOU LIEHHOCTBIO JJ1d YeJIOBeKa, KaK U JJis JII060ro
JIpyroro >KMBOT0 OpraHM3Ma 00'beKTUBHO SIBJISIETCS KU3Hb. C TOUKU 3peHUS1 HAYKHU KU3Hb
eCTb LIEHHOCTb abcoitoTHad [2, c. 120]. Oco3HaBaTh *KU3Hb KaK IJIaBHYIO [[eHHOCTb Ha QU-
3HM0JIOTUYECKOM YPOBHE >KUBbIM OpraHM3MaM MOMOTaeT UHCTUHKT CaMOCOXpPaHEHHS], B TOM
4yuCJle peajyM3yeMbli yepe3 MeXaHHU3M CTpaxa lepe/i OaCHOCTBIO 3a CBOIO »KU3Hb.

Be3onacHOCTb U ONACHOCTh ABJAAITCA NPOTUBOIOJIOXKHBIMUA NOHATUAMM. Eciu onac-
HOCTb YTPOKaeT >KU3HH, TO COCTOSIHME 6e30MacCHOCTb, BhIpaXKEHHOE B 3alllUTE OT JAaHHOU
OMaCHOCTH, MO CyTH, ECTb YCJ0BUE KU3HU. Be30onacHOCTb /15 YesJoBeKa U 06111eCTBa SABJISA-
eTcsl OJJHOM U3 KJII0YEBbIX LIEHHOCTEW U TeM 6JilaroM, KOTOpOe rapaHTUPYeT He TOJIbKO
CyllleCTBOBaHME, HO U yCTOWUYMBOe pa3BuTue [12, c. 71].

Kak cnpaBennuBo ykaseiBaeT E.B. lllkypHas, dyesoBeK, ero »13Hb, 3J0pOBbE, 4ECTH,
JIOCTOMHCTBO ¥ 6€30MacHOCTb — 3TO 6a30Bble, 0OCHOBOIOJIAaral e [IeHHOCTH, C KOTOPbIMHU
JIOJDKHBI COOTHOCUTBCS BCe NpaBoBble cucteMbl [30, c. 109].

Cyaps KonctutyuuonHoro cyzaa Poccuiickoit @enepanuu H.C. Bongaps, paccyxaas
0 KOHCTUTYLIMOHHBIX [JeHHOCTSX, IOCTAaBUJI BOIPOC O TOM, MO>KHO JIU pacCMaTpPUBaTh Li€H-
HOCTH 6€30MacCHOCTH B Ka4eCTBe YHUBEPCaJbHbIX OCHOB MpaBoBoro nporpecca? C TOUYKU 3pe-
HUS MCCJiejoBaTesl — 3TOT BONPOC MPeCTaBJISAETCS CIIOPHBIM, IPEX/e BCEero 1no Tou npu-
YHHE, YTO «IIPU OYEeBUAHOW KOHKYpPEHLMH KOHCTUTYLIMOHHBIX IIeHHOCTEH MpaB U CBOGO/,
4yeJIOBEKa, C 0JHOM CTOPOHBI, U 6€30MaCHOCTH — C PyToH, Bpsi/Ji JIU IPaBUJIbHbBIM SIBJISETCS
MX MOJIHOE - KaK 3TO 4Yallle BCero ciaydaeTcsl - NpoTUBomocTaBjeHue» [5, c. 5]. Heco-
MHEHHO, 6€30NacCHOCTb U MpaBa YeJIoOBeKa HepeJKO KOHKYPUPYIOT, MOCKOJbKY UMEHHO
B I|eJisIX oOecrneyeHHs1 6€30NacCHOCTU MOXXHO 3aKOHHO OTPaHUYHMBAaTbh HEKOTOpPbIe KOHCTH-
TYLIMOHHbIE NIpaBa yesi0oBeka. Ho KMeHHO 3T0 06CTOSTe/ILCTBO, HA Halll B3TJIs/[], TO3BOJIS-
€T FOBOPUTb O 6€30MaCHOCTU He TOJbKO KaK O COLLMOKYJIbTYPHOU, a UMEHHO KakK 0 mpa-
BOBOH I[€EHHOCTH.

CerojHsl NPUHATO CYUTATh YeJOBEKA, €ero NpaBa U CBO6O/bl TJIaBHBIMHU NMPAaBOBbIMHU
LEHHOCTSIMU. AKCHUOJIOTUYECKHUH acreKT 6e30MacHOCTH UMEHHO KaK npaeoeoll LleHHOCTH
NpOSBJISETCS B TEOPETUUYECKUX U3bICKAHUSAX U MPAKTUYECKOM BOILJIOLEHUH MpaBa 4eJsio-
BeKa Ha 6e30MacHOCTD [4, c. 28-34].

CerojiHsa Kak HUKOT/ia Npo6JieMbl 6€30MaCHOCTH aKTyaibHbI U OCTPO CTOSAT Ha MOBe-
CTKe AHsA. B 3TOH cBSI3U 6€30MacHOCTb HEOOGXOJUMO NMPU3HATh BaXKHeHLIEeW MpaBOBOH
LIeHHOCTbI0, KaK /ISl YeJI0BeKa, TaK U [Jisl 0611lecTBa UJIK roCyJapcTBa, MUPOBOI'0 CO00I1e-
cTBa B LesioM [12, c. 72].

I'Hoceosiornyeckui noaxoA. C TOYKU 3peHHUs] THOCE0JIOTMYeCcKOro MnojAxo/Aa Heob-
XOIMMO MO3HaTh 6€30MacHOCTb KaK MPaBOBYI0 KaTeropuio, ONpeAeJUTh ee MecTo B Mpa-
BOBOW MaTepUU U NMPOCAEJUTh B3aUMOCBS3b C UHbIMU NIPABOBBIMU MOHATUSIMU U KaTero-
pUAMH.

AHanu3upys rHOCE0JI0TUYECKHU CYLHOCTh 6€30MacHOCTH KaK MPaBOBOM KaTeropuy,
HY’KHO CJieJIaTb OZJHY Ba)KHYI0 OTOBOpPKYy. Ha mepBbIM B3rJ/ifif, 3TO NOKaXKeTCd NapazoK-
caJbHbIM. Ho 6e30MacHOCTbh KaK TaKOBYIO HeJib3sl 06ecleYrTh NMPaBOBbIMU CpeJCTBaMM.
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HeB03MO>KHO € MOMOLIbI0 HOPM IIpaBa rapaHTUPOBATh, YTO YeJ0OBEKA He MOPa3UT OMacHas
60J1e3Hb U YTO COCYJIbKA He yNaJeT Ha Hero ¢ KpbllM JoMa. [IpaBo He cnoco6HO Bo3/ei-
CTBOBaTb HENOCPEJCTBEHHO Ha MeXaHU3Mbl peasM3allUd TeX WM UHbIX yrpo3. OJHaKo
C NOMOIIbIO0 IpaBa MOXHO 06eCNevyrThb JOCTAaTOYHble NPOPUIAKTHIECKHE MEePONPUATUA
JJ1s1 yMeHbllIeHUs] BepPOSTHOCTHU Pa3/IM4YHBbIX Yrpo3, a Takxke A/ MUHMMM3AL MU UX TO-
CJIeICTBUH (HampuMep, NpeJoTBpalleHre yrpo3 6e300acCHOCTH, B TOM YU CJ/le OpraHu3alus
NPaBOOXPAHUTEJbHOW CUCTEMBI, FTapaHTHUM peajn3aliMy NpaBa Ha MeJUIIMHCKYIO IOMOLLb
¥ T.1.). UHBIMHU c/10BaMU, MeXAY NPaBOM M 6€30MaCHOCTBIO CYIIECTBYIOT pa3/MyHble Mpa-
BOBble MeXaHU3MBbI ee 06ecredyeHus], 3a/10’)KeHHbIE B IIPaBe.

B aToi1 cBA3M, KOrJja Mbl TOBOPUM O 6€30NAaCHOCTH KaK NPaBOBOM KaTeropuu, Heoob-
XO0ZJMMO MIOHUMATh, YTO NOCKOJIbKY NPaBo, peain3ys CBOe NpeJHa3HaueHHe, BO3/IeCTBYeT
Ha o6LleCTBEHHble OTHOLIEHMS, TO U HY>KHO BeCTH pedb O NPABOOTHOILIEHUAX B cdepe
6e30macHOCTU. B 3TOM cBA3M poJib NpaBa — 06ecneYuTh 6€30NaCHOCTb NPAaBOOTHOLIEHUH.
ITOT acCleKT MOXKHO PacCMOTPETH B KaueCTBe peaiu3daluu QyHKUu npasa [12, c. 72-73].

Kak n3BecTHO, B OCHOBe IPAaBOOTHOIIEHUH JieXKaT Cy6O'beKTUBHbIE ITpaBa U I0pUiuye-
CKue 00513aHHOCTU UX CyO'beKTOB. Tak BOT, CyO'b€KTHBHOE NMPaBO Ha 0€30MacHOCThb U Tra-
paHTHs 3TOrO0 NpaBa eCTb OJUH U3 MEXaHU3MOB NIPAaBOBOM 3alUThI JTUYHOCTH.

Ecnu ke B o6ecniedeHrH 6e30NaCHOCTH BUJETH POJIb IPaBa U OHO, IPEeJII0JI0XKHUM, He
CIIPaBUJIOCH CO CBOEW POJIbIO, TO B JAHHOM CJIy4ae J0/PKHA HACTYNaTh IOpUAUYECKAs OT-
BETCTBEHHOCTb, KOTOpAsh MOXeT paccMaTpuBaTbCs B KauecTBe MHCTPYMeHTa obecrneye-
HUSA 6e3omacHOCTH. K MHCTpyMeHTapuio obecnedyeHusi 6€30MACHOCTH MPaBOBBIM MyTeM
MOKHO OTHECTH TaKKe PaBOBble PEXKUMBI. /lJ1s1 Llesiell CBOeBpEMEHHOT0 BhIsIBJIEHUS aHa-
JIN3a Yyrpo3 M PUCKOB 6e30MaCHOCTU JAEeWCTBEHHBIM MHCTPYMEHTOM MOXKeT BBICTYNATh
IIPaBOBOE MPOrHO3UPOBAHHUE.

Becb MexaHHM3M NPaBOBOTO peryJMpoBaHUs, B OCHOBe KOTOPOIO MOJIOXKEHO obecne-
yeHHe 6e30MacHOCTH, JO/HKEH CTPOUTBCS Ha OoNpejie/leHHbIX IPUHLMIAX U 3TH NIPaBOBbIe
MPUHLUIBI B CBOIO OYepeib 10JKHBI OTPaKaThb TPe6OBaHUs 6€30MaCHOCTH.

Hy>xHO Takke MoJ4yepKHYTb, YTO MexaHNU3M obeclieyeHus1 6e30MacHOCTH yepes npa-
BOBO€ BO3/IEICTBHE HEBO3MOXEH 0€3 COOTBETCTBYIOLEr0 YPOBHSI IPABOCO3HAHUS U Ipa-
BOBOW KYJIbTYpPbl CYO'b€KTOB NMPABOOTHOLIEHUH, KOTOpasl JOJKHA BIUTAThb B ce6s Mpo-
6J1eMaTUKy 6e30I1aCHOCTH KaK BaXKHeH1lIel IpaBOBOM LIeHHOCTH.

PaccmaTpuBasi 6e30mMacHOCTb KaK HeOO6XOJHWMBbIH 3JIEMEHT MpaBa, Kak MpUCYyliee
NPaBOBOM MaTepHUM CBOMCTBO, MO>KHO NIPOBECTH NapaJljiesib C KaTeropren

«CIpaBeJ/IMBOCTb» B aclleKTe COOTHOLIEHUS NpaBa U 3aKoHa. Kak nsBecTHo, B puJo-
coduu mpaBa NPUHATO pas3/MyaThb MPABO U 3aKOH MO KPUTEPUIO CIPABEJJIUBOCTH CJie-
AYIOIUM 006pa3oM: MpaBo, B OTJIMYME OT 3aKOHA BCerja CupaBe/JIMBO 0 CBOEH NMPUPO/IE,
3aKOH ’Ke MOXeT ObITb HecHpaBeJJIMB, B 3TOM CJy4yae 3TO «HeNpaBOBOW» 3aKoH. Ham
npeJCTaBJIAETCs, YTO aHAJOTMYHbIM BbIBOJ, MOXKHO IIepeHEeCTH M Ha KaTeropuio 6esonac-
HOCTb: IPaBO anpuopu 6e3onacHo 1Mo cBoed npupoge. [IpyHLMI 6€30MaCHOCTH 3aJ10KeH
B CaMoOU mpupo/ie NnpaBa, U obecrneyeHrne 6e30MACHOCTH €CTb ero npejHasHadyeHue. Eciu
npaBo He 6e30I1acHO, TO 3TO HeIIPaBOBOM 3aKOH.

TakuM o6pa3oM, FHOCEOJI0rHYecKasi CyIHOCTb 6e30MacHOCTH KaK MPaBOBOW KaTero-
pUH N03BOJISIET PACCMOTPETh €€ UMMaHEHTHOE MPOsiBJIeHHE B IIpaBe B €€ CBSI3U C TAKUMU
IOpUIUYECKMMU SIBJEHUSIMU KaK NPaBOOTHOIIeHUe, QYHKLHUU U NPUHLHUIBI N1PaBa, Cy6b-
eKTHUBHbIE [PaBa, IOpUANYeCcKasi OTBETCTBEHHOCTh, IPABOCO3HAHME U IPaBOBasi KyJIbTypa,
3aKOHHOCTb M NIPaBONOPSAJ0K, IPaBOBble PeKUMbI, IPaBOBOE IPOrHO3UPOBAHUE U JPYTU-
mu [12, c. 74].
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Pe3ysibTaThl NPOBEJIEHHOTO HCCAEJ0BAHUS MO3BOJISIOT CJeJaTh BbIBOJ O TOM, YTO
6e30MacHOCTb MOXKeT pacCMaTpUBATbCA KaK NpaBoBas KaTeropus, Kak HeOTbeMJeMbIH
Y 00513aTeJIbHBIN 3/71IeMEHT NpaBa U 0JlHA U3 CTOPOH ero cyimHocTu. ObecnedyeHue 6e3omnac-
HOCTH B 3TOH CBAI3M MOXKHO pacCMaTpHUBATh B KaueCcTBe OJHOI'0 U3 HallpaBJIeHUH ero BO3-
Jle¥ICTBUSA Ha 001 eCTBEHHbIe OTHOIIEHHU, 06yCJI0BJIEHHOE ero CyLHOCThIO U COLMAIbHBIM
npeaHasHayeHueM. Posib U MecTO 6€3011acCHOCTH B NPAaBOBOM MaTEPHUU MOXKET ObITh 6oJiee
TOYHO OoIpejie/ieHa NPYU NPoBeJeHUH JaJbHEeNIINX TeOPETHUKO- IPABOBbIX U3bICKAHUH, IS
KOTOPOU JaHHAsl CTAaThsl MOXKET CTaTh PpuI0c0PCKO-NMPaBOBbIM OCHOBaHUEM [12, c. 74].
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tering terrorism, fighting crime, etc. P. Safety for a person and society is manifested much
more widely, and only an integrated approach to understanding this phenomenon can help
to ensure its maximum.

Security is an interdisciplinary scientific category, and not only legal scholars, but also
philosophers, political scientists, sociologists, economists, representatives of military
sciences and other scientific fields are traditionally engaged in the study of its various as-
pects.

Law, undoubtedly, is the main means of ensuring security and stability in society, on
the basis of law, fundamental transformations are taking place in society, and this indicates
the relevance of a deep study of security and law in their organic relationship.

Considering security as a legal category, it is advisable, first of all, to analyze its rela-
tionship with such fundamental elements of law as freedom, equality and justice, since they
in their unity express the essential property of law [12, p. 60].

Security and freedom. The founder of dialectics, which revealed it through the iden-
tity of thought and being, G. Hegel, gave the category “freedom” a special place in his phi-
losophy. Not only Hegel's dialectic is unthinkable without freedom, but also the philosophy
of law, in particular. V.S. Nersesyants noted on this score that “humanity has not yet in-
vented any other form of being and expressing freedom in the social life of people, except
for the legal one” [20, p. five].

According to L.A. Ilyin, “legal permission consists in the fact that a person is indicated
which external actions are at his discretion, and legal norms provide him with the protec-
tion of these actions. What is allowed or given to him at his discretion - forms for him a
sphere of freedom, recognized and protected by law” [11, p. 85-86]. That is, the law pro-
tects the sphere of the individual's freedom, guaranteeing a state of protection for the free
realization of his will. Thus, the law creates that very security, which, in turn, guarantees
the individual freedom. Without a sense of security, in fact, there can be no freedom, be-
cause a person, not being sure that he is safe, will not be able to fully feel freedom and use
this freedom. In other words, the main object protected by the law according to L.A. Ilyin -
the sphere of freedom.

In a pre-state society, the physical freedom of each member of this society was li-
mited only by issues of his security. Initially, the individual, guided by a biological sense of
self-preservation rather than social norms, avoided the state of danger (being in dangerous
places, arranging a home in unsafe conditions, etc.). The instinct of self-preservation will
not allow a reasonable person to risk himself without good reason. Thus, the person was
physically free as long as he realized that he was safe. The social norms of the pre-state pe-
riod, the so-called mononorms, maintained this balance of freedom and security, with the
only goal of the survival of the clan. According to I. B. Lomakina and A.V. Dashin “only the
clan and the customary law of the clan ensured the main human right - the right to life,
freedom and equality in their traditional understanding” [15, p. 69].

However, the new social relations that arose together with the state shifted the regu-
lation of the sphere of freedom to the right. And here, too, one of the key issues remains the
issue of security. The law restricts the freedom of the individual where he or the public in-
terest may be threatened. The law forces a person, for example, to comply with traffic rules,
safety precautions and other prohibitions, thereby limiting his freedom. However, the same
issue can be viewed from a fundamentally different point of view - the law does not restrict
freedom based on security requirements, but, on the contrary, provides freedom within the
safe framework of its implementation. This approach is illustrated by the expression "eve-
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rything is allowed that is not prohibited"”, which can be supplemented with the phrase "but
what is not safe is prohibited".

In his treatise On Freedom, D. Mill discusses the relationship between security and limi-
tation of the individual's freedom as follows. If someone from government officials or some-
one else saw a person trying to cross a bridge that was deemed unsafe, and there was no
time to warn him about it, in case of danger they can grab him and turn back without en-
croaching on his freedom. for freedom consists in doing what a person wants, and he does
not want to fall into the river. Nevertheless, when there is no certainty, and there is only the
danger of causing harm, no one, except the person himself, can judge the sufficiency of the
motive that can induce him to do this in this case, therefore, (unless he is a child, or is deli-
rious, or is not in some state of excitement or absorption, incompatible with the full use of
reflexive ability), he should only be warned about what he can do [31, p. 172-173]. Thus, in
Mill's concept, even the threat of danger cannot always serve as a restriction of freedom.

M. Friedman and F. Hayek, discussing the relationship between freedom and security,
noted that when the ideal of individual freedom was first formulated in ancient Greece, this
made it possible to protect privacy so much from the invasion of the state by law that even
“during the reign of “thirty tyrants” "The Athenian, staying at home, was in complete safe-
ty" [26, p. 133]. It should also be noted the position of A.F. Kistyakovsky, according to
which "morality is inconceivable without personal security (and personal responsibility,
which is inconceivable without personal freedom)" [13, p. 23].

On the relationship between freedom and security, I. Bentham noted that for the safe-
ty of each individual, a restriction in the freedom of everyone else can be made [10,
p. 290]. Citing security as the main goal of the law, not freedom, Bentham explained that it
(freedom) should be viewed as a branch of security. Personal freedom is security from all
kinds of offenses concerning a person; political freedom is another branch of security from
injustice from government officials [10, p. 323].

A contemporary of I. Bentham, Russian philosopher and lawyer P.D. Lodius paid a lot
of attention to security issues and its relationship with law. To the question posed for him-
self: "Is the goal of the state freedom or security?", Lodiy answered: whoever seeks the se-
curity of rights, he really tries to achieve legitimate and legal freedom through security [14,
p. sixteen]. In this answer, you can read the thought of a jurist, reflecting the relationship
between security, rights and freedom.

So, we can make a fair conclusion about the deep organic interaction of freedom and
security. This relationship can be represented by the following theoretical concept: law
provides security and provides safe conditions for the realization of freedom, because free-
dom can be fully realized only in security [12, p. 64].

Safety and fairness. Justice has traditionally been considered as a legal category
since the time of ancient thinkers. The ideals of justice are seen in the fact that for the same
crimes people are equally prosecuted, that wages are the same in similar positions (in the
absence of clear indicators for differentiating them), so that the amount of income tax is the
same for persons with the same income. At the same time, by their nature, benefits and in-
dulgences are fair for certain categories of people when they are understandable and justi-
fied. As LA. Ilyin, “privileges must be substantively substantiated” [11, p. 484].

The American philosopher J. Rawls included in the understanding of justice the great-
est equal freedom, if it were possible for all without conflicts, taking into account the bal-
ance of interests of all parties [32, p. 47-72]. And it is in this aspect that its relationship
with security is seen. The ideal aspect of justice is the recognition of security as a universal
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legal value with a guaranteed right of everyone to this security. From the point of view of jus-
tice, everyone has an equal right to legal values - life, property, security, etc. In this regard, it is
necessary to recognize that security is a fair interest of each individual [29, p. 40-63].

At the same time, objectively, some people have special security due to their legal sta-
tus, and this is considered fair. For example, this can include ensuring the security of the
head of state, judges and law enforcement officials.

Revealing the relationship between justice and security, it should be noted as a measure
of justice, the well-known balance of interests of the individual, society and the state while
ensuring security, which is often the principle of ensuring security. According to the laws of
justice, the security of the individual, society and the state should in no case be mutually
exclusive. The Soviet primacy of state security over the interests of the individual in this
regard is a vivid example of an unfair security system [12, p. 65].

The American and British philosopher and theorist of law R. Dvorkin, in turn, wrote
about the need for a balance between the common good and the rights of the individual,
notes that if the state infringes on any right, then it acts unfairly in relation to the individu-
al, if, on the contrary, “inflates” some law, then in this case it deprives society of any good,
for example, security. In this regard, the task of the state is to balance the common good
and the rights of the individual [8, p. 270].

These theoretical models of the balance of interests of the individual, society and the
state in the context of justice are of great practical importance. Today in Russia (as in many
countries of the world) it is allowed to shoot down a civilian plane captured by terrorists if
it poses a danger of death of people or the onset of an environmental catastrophe (Article 7
of the Federal Law "On Countering Terrorism" [1]). At the same time, researchers urge to
recognize this norm as unconstitutional, since “every human life, regardless of the duration
of physical existence, has equal constitutional protection” [19, p. 77]. Scientists also note
that “from the point of view of the Criminal Code of the Russian Federation, environmental
protection is a less significant object of crime than human rights and freedoms. Therefore,
the norms on the possibility of destroying a ship in order to prevent an environmental ca-
tastrophe seem to be unconstitutional” [28, p. 60]. This is one of the aspects of the contra-
dictions between justice and security in the context of the balance of interests and values of
the individual, society and the state.

Security and equality. The idea of equality for law is difficult to overestimate, be-
cause the deep essence of law defines it as the right of equal subjects.

In the fair opinion of N.A. Frolova “an equal measure of ordering and regulation of
human relations for all members of society is feasible under the conditions of the actual re-
ality of social security” [27, p. 43]. This thesis can be extended not only to social security,
but to security in general.

V.G. Grafsky notes that equality is perhaps the most durable and most attractive re-
quirement of the principle for the guaranteed gains for the sake of security of the individual
and collectives [7, p. 147].

[. Bentham, considering the conflict of equality and security, gave priority to the lat-
ter: “in a clash between equality and security, hesitation is impossible: equality must yield”
[10, p. 345].

It should be noted that equality in security matters logically follows from the prin-
ciple of fairness.

In this regard, we come to the principle of equal and indivisible security [24], which is
traditionally recognized in international law. This principle can be extended not only to in-
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ternational law and to states as its main subjects, but also to national law and its subjects - in-
dividuals and legal entities and other subjects.

As you know, at the heart of the modern problems in the United States, which have
resulted in riots, is precisely the idea of the lack of equality in the security of African Ameri-
cans and white Americans. For example, according to a UN study, an African American is
about seven times more likely to be imprisoned than a white American. The situation with
the excessive use of force by law enforcement officials in relation to African Americans has
not changed significantly [22]. This problem clearly demonstrates the need for equal security
for all members of society. Thus, the category of security is organically linked with freedom,
justice and equality, which in turn indicates its deep connection with law.

It seems interesting to consider the issue of the relationship between security and
law from ontological, axiological and epistemological points of view, which together will
help to understand the legal nature of security and its relationship with law [12, p. 66].

Ontological approach. In order to get rid of any subjective factors that could distort
the picture of the study, it is supposed to start with some objective truth.

If we study a person and his behavior as an objective reality, then it is difficult to consider
him outside of society, since a person is a social being. As psychologists note, personality is
a product of a combination of two types of experience - individual and social. Moreover, it is
social experience that plays a major role in the development of personality [18, p. 25].

Society itself is nothing more than a form of life, acting according to the law of the
joint struggle for life. On this score, A. Bogdanov notes that “when the expenditure of
energy of one person leads to the preservation of not only him, but another and vice ver-
sa .. both people appear as mutually connected inseparable elements of one higher life
form - society” [3, p. 67].

Quite rightly, it can be argued that the desire for security has become one of the rea-
sons for uniting people in society. In a clan community (tribe), each of its members is objec-
tively more protected than a person living alone. We must agree with G.V. Maltsev, who
noted that “the individualist and the egoist had no chance to survive; they were unthinka-
ble as human types in prehistoric epochs" [17, p. 19].

[t seems that the roots of security as a legal category and its primary connections with
social regulators should be sought in legal anthropology, since long before the emergence
of the state and law in human society, the rules of behavior crystallized, which we call so-
cial norms. In a tribal society, the clan provided the very necessary level of security for its
member by establishing these social norms (customs, rituals, traditions).

The freedom of members of primitive society for the sake of their safety was limited
by a system of social prohibitions, which are commonly called "taboo". V.F. Zybkovets
brought these taboos into ten groups [9, p. 68-87], each of which contains a linguistic (the
terms "protection”, "protection") or semantic correlation with security and promoting self-
preservation. Based on this, we can conclude that the taboo system, in fact, had as its main
goal to ensure the safety of members of the tribal organization [12, p. 68].

Regarding the mechanisms for the implementation of taboos and sanctions for their
violation, E.V. Georgievsky consider a security threat as a way (motivation) to observe ta-
boos. That is, the violation of the taboo will inevitably entail a terrible unknown danger not
only for the individual who violated it, but also for the entire clan or tribe [6, p. 42-43].

Considering the normative regulation of tribal relations, one cannot but dwell on the
emergence and evolution of early forms of religion. Religious norms, intertwined with oth-
er social regulators, traditionally have an impact on human behavior. An important ques-
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tion that I would like to answer in the context of this article is the reasons for the emer-
gence of religion in human society [12, p. 68].

And here there is the most direct connection with the need for security, with a sense
of self-preservation. So, according to the secular researcher of religion S.A. Tokarev, reli-
gion "is generated by the powerlessness of man before the elements of external nature and
the spontaneous forces of society" [25, p. 377]. N.M. Malakhov described in detail
a person's need for religion by an internal spiritual contradiction in the difference between
understanding the "ideal" - what should happen (absolute freedom, the infinity of thinking,
the infinity of existence) and the "real" - what actually happens (a person is a simple physi-
cal thing the world, is organic with the narrow framework of sensory perceptions, and also
mortal) [16, p. 781]. These psychological reasons lead inevitably to a person's inherent an-
xiety and fear. From the point of view of psychology, “fear, the intensity of which varies
from medium to the highest, called horror, can be considered as a sensory aspect of the
tension generated by the threat to life or the biological integrity of the organism” [23, p.
73]. So, the nature of fear is, first of all, a threat to life.

That is, by means of logical methods, it is possible to trace the chain of interconnection
from the interaction of the following biological and psychological factors: "self-
preservation" - "safety" - "fear". Fear caused by one's objective defenselessness helps to
overcome religion. It is to overcome (dull) the natural fear of death and other objective
fears that humanity creates religion. In essence, the idea of saving and preserving a person
(in other words, ensuring his safety) permeates the world religions that exist today (as an
example - “save and preserve” as the main idea in Christianity).

Religious beliefs in the course of their evolution significantly reinforced the norms of
customs, since "with the emergence and development of religion, there were views that
could not be considered as religious values". About customs are the precepts of the gods, so
breaking a custom is a misdemeanor against god" [21, p. 121].

[t must be understood that the social norms characteristic of the primitive communal
system were heterogeneous: among them, with a deep scientific analysis, one can single
out traditions, customs, taboos and religious and moral norms. At the same time, in the
process of evolution of different peoples, the normative system for regulating their rela-
tions has evolved along with them. And this process cannot be objectively considered the
same for everyone. For different peoples, for example, religion appeared at different times
and its role was also different. Therefore, in some peoples, some types of norms could pre-
vail, in others. But, nevertheless, in science, these norms are usually -called
a single term "mononorms" because of their common goal - the preservation and survival
of the genus, including its safety, without which survival is meaningless.

With the emergence of the state, social norms of the pre-state period were partially
sanctioned by it, transformed into law and operated along with other legal norms of
a different nature (issued by the state through lawmaking or judicial precedent). In the
process of this continuity, security issues began to be integrated into the law, constituting
an important part of it. The deep ontological connection between law and security gives
rise to their close interaction at the present stage [12, p. 69-70].

Axiological approach. The main value for a person, as well as for any other living or-
ganism, is objectively life. From the point of view of science, life is an absolute value [2,
p. 120]. The instinct of self-preservation, including that realized through the mechanism of
fear of danger for their lives, helps living organisms to realize life as the main value at the
physiological level.
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Safety and danger are opposite concepts. If a danger threatens life, then the state of
security, expressed in protection from this danger, is, in fact, a condition of life. Safety for
humans and society is one of the key values and the benefit that guarantees not only exis-
tence, but also sustainable development [12, p. 71].

As rightly pointed out by E.V. Selfish, a person, his life, health, honor, dignity and safe-
ty - these are basic, fundamental values with which all legal systems must correlate [30, p.
109].

Judge of the Constitutional Court of the Russian Federation N.S. Bondar, speaking
about constitutional values, raised the question of whether it is possible to consider the
values of security as the universal foundations of legal progress? From the point of view of
the researcher, this issue seems to be controversial, first of all for the reason that “with the
obvious competition of the constitutional values of human rights and freedoms, on the one
hand, and security, on the other, their complete is hardly correct, as it most often happens -
opposition” [5, p. 5]. Undoubtedly, security and human rights often compete, since it is in
order to ensure security that some constitutional human rights can be legally restricted.
But it is precisely this circumstance, in our opinion, that makes it possible to speak of secu-
rity not only as a socio-cultural, but precisely as a legal value.

Today it is customary to consider a person, his rights and freedoms as the main legal
values. The axiological aspect of security as a legal value is manifested in theoretical re-
search and practical implementation of the human right to security [4, p. 28-34].

Today, more than ever, security issues are relevant and acutely on the agenda. In this
regard, security must be recognized as the most important legal value, both for a person
and for society or the state, the world community as a whole [12, p. 72].

Epistemological approach. From the point of view of the epistemological approach,
it is necessary to understand security as a legal category, determine its place in legal matter
and trace the relationship with other legal concepts and categories.

Analyzing the epistemological essence of security as a legal category, one important
reservation must be made. At first glance, this will seem paradoxical. But security as such
cannot be ensured by legal means. It is impossible with the help of the rule of law to guar-
antee that a person will not be struck by a dangerous disease and that an icicle will not fall
on him from the roof of a house. The law is not capable of influencing directly the mechan-
isms for the implementation of certain threats. However, with the help of the law, it is poss-
ible to provide sufficient preventive measures to reduce the likelihood of various threats,
as well as to minimize their consequences (for example, the prevention of security threats,
including the organization of the law enforcement system, guarantees for the realization of
the right to medical care, etc.). In other words, between law and security, there are various
legal mechanisms to ensure it, inherent in the law.

In this regard, when we talk about security as a legal category, it is necessary to un-
derstand that since the law, realizing its purpose, affects public relations, then we need to
talk about legal relations in the field of security. In this regard, the role of law is to ensure
the security of legal relations. This aspect can be considered as the implementation of the
functions of law [12, p. 72-73].

As you know, legal relations are based on the subjective rights and legal obligations of
their subjects. So, the subjective right to security and the guarantee of this right is one of
the mechanisms of legal protection of the individual.

If, however, we see the role of law in ensuring security and, let’s say, it has not coped
with its role, then in this case there should come legal responsibility, which can be consi-
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dered as a tool for ensuring security. Legal regimes can also be referred to the tools for en-
suring security by legal means. For the purpose of timely identification of the analysis of
threats and security risks, legal forecasting can be an effective tool.

The entire mechanism of legal regulation, which is based on ensuring safety, should
be based on certain principles, and these legal principles, in turn, should reflect safety re-
quirements.

It should also be emphasized that the mechanism for ensuring security through legal
impact is impossible without an appropriate level of legal awareness and legal culture of
the subjects of legal relations, which should absorb the problem of security as the most im-
portant legal value.

Considering security as a necessary element of law, as a property inherent in legal
matter, one can draw a parallel with the category of "justice" in the aspect of the relation-
ship between law and law. As you know, in the philosophy of law, it is customary to distin-
guish between law and law by the criterion of fairness as follows: law, unlike law, is always
fair by nature, but the law can be unjust, in this case it is an "illegal" law. It seems to us that
a similar conclusion can be transferred to the category of security: the law is
a priori safe by its nature. The principle of security is inherent in the very nature of law,
and ensuring security is its purpose. If the law is not safe, then it is an illegal law.

So, the epistemological essence of security as a legal category allows us to consider its
immanent manifestation in law in its connection with such legal phenomena as legal relations,
functions and principles of law, subjective rights, legal responsibility, legal awareness and legal
culture, legality and legal order, legal regimes, legal forecasting and others [12, p. 74].

The results of the study allow us to conclude that security can be considered as a legal
category, as an integral and obligatory element of law and one of the sides of its essence. In
this regard, ensuring security can be considered as one of the directions of its impact on
social relations, due to its essence and social purpose. The role and place of security in legal
matter can be more accurately determined during further theoretical and legal research,
for which this article can become a philosophical and legal basis [12, p. 74].
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3AKOHOJATEJ/IbCTBO U CY/IEBHASI PEPOPMA
B POCCUMCKOM ®EJEPALIUU

AHHOmMayus. B cmambe aHaausupyromcsi Npo6.aeMbl KOHCIMUMYYUuoHHOU pe-
@dopMbl NO ycosepuieHCMB808AHUI0 CYyde6HOL cUCmeMbl 8 C853U C BHECEHUEeM U3MEHe-
Huii u nonpasoxk 8 Koncmumyyur Poccutickoli Pedepayuu. B npobaemHom Kawoue
060CHOBAHA HE06X00UMOCMb COBEPUIEHCMBOBAHUSI CYyJeGHOll cucmembl U HOpMA-
MUu8HO020 3aKpenjeHus 8 poCCculickom 3aKkoHodame.1bcmae.

Kaioueswle cnoea: koncmumyyuoHHas pegopma, cydebHas cucmema, pocculi-
cKOe 3aKOHOdame/1bCmeo, 0p2aHU3ayuoHHoe obecheyeHue dessmeasHOcmu cydos, ad-
MUHUCMPAMUBHbIE CyObl.

HauaBumasgca B coBpeMeHHOM Poccuu KOHCTUTYLMOHHasA pedopMa 3aTparvBaeT
Y BOIIPOCHI YCOBEPILEHCTBOBAHHUA CyZle0HOM cucTeMbl. BHOCMMBle H3MeHeHUs Y NONPaBKU
B KoHctutynuw Poccuiickoin @enepaliid KOHKPETU3UPYIOT OCHOBbI KOHCTUTYLLIMOHHOTO
CTpOs, MpaBa ¥ CBOGOABI YesioOBeKa U rpaxAaHrHa. X usMeHeHHe He0O6X0AMMO JJs1 TOTO,
4YTOOBI PACIIMPUTbh 06'b€M 3KOHOMHUYECKHX, COLIMAIbHO-KYJIbTYPHBIX U aIMUHHUCTPATUBHO-
NOJIMTUYECKUX FapaHTHH, 3aKkpernieHHbIX B KoHcTuTyuu Poccuiickoit ®@enepauuu [1; 7].

B xozne obcyxaeHns u3MeHeHUH U nonpaBok K KoHctutyuuu Poccuiickoit ®enepa-
LMY HEKOTOpbIe )KU3HEHHO BaXXHble BOIIPOCHI, BHECEHHbIE TPaXkJaHaMHU CTpaHbl, He MOJ-
Jlep>KaHbl 3aKOHO/JaTeJIIMU, He BO BCeM YYTeHbl UX UHTEepeChlL.

Kak u3BecTHO, B U3MeHeHUAX U nonpasBkax K Koncrutyuuu Poccuiickon Pefepannu
B CyZleOHOU cUCcTeMe CTpaHbl He HAUlJIOCh MecTa KOHCTUTYLMOHHBIM (YCTaBHbIM) CyJaM
cyobekToB Pefepanuy, a TakKe a[MUHUCTPATUBHBIM cyZaM. He onpesiesieHbl KOHCTUTY-
LJMOHHble HOPMbI UHCTUTYTa OPTaHU3aLlMOHHOI'0 obecrneyeHus JedaTeJbHOCTH CyZ0B, CO3-
Jlalollero ycjaoBus AJ IOJHOIO U He3aBUCHMOTO OCYLIeCTBJIEHUS NpaBoCyAusd. YKa3aH-
Hble UHCTUTYTHI NIpaBa fABJAIOTCA 3JIeMEeHTaMHU NIPaBOBOI0 IrOCYJapCTBa, BBICTYNAIOT UH-
JMKaTOpaMHU 3alMIeHHOCTH NPaB Y 3aKOHHBIX UHTEPECOB IpaXk/iaH U OpraHu3alui, ox-
paHsAeMbIX IOCYJapCTBOM.

W3 ncTtopuu U3BECTHO, YTO K KOHIY 1998 rosa B pe3yJsibTaTe NPUHATHIX Mep OblIa
B OCHOBHOM BbICTpOoeHa cucteMa CyZie6HOro JenapraMeHTa, CGOpMUpPOBaHa ero CTPYKTY-
pa. BiepBble B ucTOoprM coBpeMeHHOM Poccuu cama cyzie6Has BJIacTh B3siJ1a 10, KOHTPOJIb
obecrnieyeHue 1eATEJTBHOCTH CY/I0B, YTO CTaJI0 OJHUM U3 HauboJiee MPUHIUNHATBHBIX 3a-
BOEBaHUM cyZie6HOM pedopmMbl [6, c. 3].

20-1eTHUHA ombIT paboOThl CyAeOGHBIX OPraHOB CTPaHbl JOKas3ajd, YTO TpebyeTcs
pacmiupeHue cogep:kanus cT. 124 Konctutyuuu Poccuiickoit Pesepaniu B 4acTu opra-
HH3aLlMOHHOI'0 06ecnevyeHus JleaTeJbHOCTU cyf0B. OCHOBHOe Npe/jHa3HaYeHHe 3aK/4a-
eTcs B ToM, uTo Ha Cyzne6HbIN AenapTaMeHT npu BepxoBHoM Cygne Poccuiickoit @epepa-
IIMU BO3JIOXKEHO pellleHHe BceX Np06JieM OpraHrM3alMOHHOTO obeclieyeHUs J1eITeJIbHOCTH
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CeBepo-BocTtouyHoro desepasbHoro yHuBepcurera uM. M.K. AMMocoBa, KaHJUJJAT I0PUAMYECKUX HAYK, J10-
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CyZ[,0B, TEM CaMbIM ¢e/iepabHblil TOCYy/IapCTBEHHbIN OpraH M306aBuJI CYJeUCKUN KOpIyC OT
HEeCBOWMCTBEHHBIX eMy QYHKIUH 1 3a00T, BbIBeJI Cy/| Ha HaJjlexalllee MecTO B TOCyAapCTBe.

O6paszoBaHue Cyzeb6HOro JemapTaMeHTa CTaJl0 OJAHHUM K3 NpPaKTUYECKUX IIaroB
B Pa3BUTHUHU CyZleOHON pedpOpMBI, B CO3JJaHUHN YCI0BUH /11 HE3aBUCHMMOI'0 U MTOJIHOTO OT-
npasJieHUd npaBocyausd. C No3UUi NpUOpPUTETa KOHCTUTYLIMOHHO-IPABOBOM TOYKH 3pe-
HUS, B LleJIIX COBepPILIeHCTBOBAaHUS 3aKOHOAAaTebCTBA 10 OPraHU3allMOHHOMY obecneye-
HUIO esiTeJIbHOCTU CYJOB Iiejieco000pa3Ho BHeCTHU B CT. 124 KoHcTtuTynuio Poccuiickoi
denepauuu AOMOJHEHUS: «OpPraHU3AllMOHHOE (KaJpoBoe, GHHAHCOBOE, MaTepUabHO-TEX-
HUYeCKOe, OpraHu3alMOHHO-IPaBOBOE, 3JIEKTPOHHOE, MHPOPMaLlMOHHO-1IMPPOBOE U UHOTO
XapakTepa) obecrnieyeHue [lesTeJbHOCTU Cy/0B HalpaBJeHO Ha CO3JaHHUe YCJIOBUM s
MIOJTHOTO Y HE3aBUCHMOTO0 OCYILleCTBJIEHUS IPABOCY AU,

Kak usBectHo, [IpaBuTenbcTBo PP, paspabaTbiBaeT NpoeKT Gro/pKkeTa B 4acTU Pu-
HAaHCUPOBAHUSA CYJ0B, OHO KaK BBbICIUIMM OpTraH MCIOJHUTEJbHOW BJIACTH U BBICTYNAET
Cy0'beKTOM MPaBOBOTO peryJupoBaHusi B cpepe pUHAHCOBOrO obecrneyeHHUs JesTeJbHO-
CTH CYyZ0B, 4YTO NIPOTUBOPEYUT NPUHLUIIAM pa3/e/IeHUs BJacTel, He3aBUCUMOCTH BeTBeU
rocylapCTBEHHOM BJIacTHU. B 1jesisix pa3peleHus npo6JeMbl B 3TOU chepe, nepes, 3aKOHO-
JlaTeNsIMU, Ipex/e BCero, CTOUT 3a/ia4ya yTBepxKAeHUs gesiepajJbHbIMU 3aKOHAMU HOpMa-
TUBOB (UHAHCOBBIX PECYPCOB, a TaKXe BKJIYeHUS B ¢eJlepa/ibHbIM 3aKOH OT/e/IbHOU
CTPOKON QpUHAHCUPOBAHHUA CYyZ0B, OHO JJOJDKHO UMeTh aHTUKOPPYNLIMOHHY0 HalpaBJeH-
HOCTb. TOJIBKO B TaKOM ci1y4ae pUHAHCUPOBAaHUE CY/I0B OyJeT OCylLeCTBJI€HO, MUHYS UC-
HOJITHUTEJIbHYIO BJIACTh.

[loHsiTHUEe OpraHU3allMOHHOr0 06ecrnevYeHus JJOKHO BbIPa3UTh 0COOEHHOCTh QYHK-
[IMOHUPOBAHUSA B KOHTEKCTe OCYLeCTBJIAeMOr0 HOPMaTUBHO-NIPABOBOTO peryJIMpoBaHUs
rOCyZlapCTBEHHOT0 BO3/leMCTBUA. B 3TOM cMbIC/ie OpraHU3allMOHHOE obecliedyeHue JesTellb-
HOCTH Cy/IOB NPeACTaBJIAeT CUCTEMY PeryJIMpoOBaHMsA 4yepe3 YCTAaHOBJIEHWe HOPM U IIpaBuJI,
a Tak)Ke yepes a/IMMHUCTPAaTUBHOE yIIpaBJieHUe, IpUMeHsaeMoro K cy6bektaM Cyze6Horo
JlenapTaMeHTa, OT KOTOpPOr'0 3aBUCUT XapaKTep OOIeCTBEHHBbIX OTHOIIEHWH, Jiexallui
B OCHOBE [IPABOBOT0 PeryJMpOBaHHUA.

Kak M3BecTHO, TakOM MOAX0J, He OTPaXXeH B TEOPUU IOPULAYECKOU HAayKU. MOKHO
NpeAoJIOKUThb, UYTO 3TO BbI3BAHO J0BOJIbHO MPOCTOM NPUYMHOMN: HET MPaBOBOU 0a3bl
(ocHOBHOM Teopuu), paccMaTpUBAKOIEN KOHCTUTYLIUOHHYIO OCHOBY OpPraHM3allMOHHOTO
obecrnieyeHus AeATeJAbHOCTH Cy0B. lOpuandeckas Hayka Ha COBpEMEHHOM ypOBHE pa3BU-
THs UMeeT BO3MOXXHOCTb HAaWTH NPAaBOBYIO TEOPHIO, KOTOpash CMOXKET IepeHecTH ompeje-
JIeHVe OPraHM3allMOHHOIo obecrnedyeHUs B NpaBoBoe pyc/o. [lo HalleMy MHeHHIO, TaKOU
TEOPUU fIBJISAETCA TeOpUsl HOPMATHUBHO-IPABOBOTO pPeryJMpOBaHUS OpPraHU3alMOHHOTO
obecrnedyeHus AeATeJbHOCTH CyA0B [8, c. 39].

[IpyHL MBI OPraHU3aLMOHHOIO ObeclieyeHUs JeaTeJbHOCTHU Cy/0B fAABJAIOTCA KJIIO-
4YeBbIMH yCJIOBUSIMHM 3aKOHO/aTeJisl, BbIpaXKaloT NPaBOBYIO NOJMTHUKY rocyAapcTBa B cde-
pe o611ecTBEHHbIX OTHOLIEHUH. B CBA3M € 9TUM, BOSHUKJ/IAa HEOOXOAUMOCTb PAaCCMOTPEHMU
npejJsioxeHus o BHeceHUM B PesiepanbHblil 3akoH «O Cysne6HOM JlenapTaMeHTe npu Bep-
xoBHOM Cyze Poccuiickont @enepauun» OTAeJbHOU CTaThU:

«[I[pyHIMITaMK OpraHU3aLlMOHHOI0 06ecreyeHUs AesaTeJbHOCTH CYL0B ABIATCA:

— NPUHIMI 3aKOHHOCTH OPraHU3alMOHHOI0 0becneyeHus AesATeJbHOCTH Cy[0B;

— NPUHLMI IVIACHOCTH B J1eSITeJIbHOCTH anmnapara CyZ0B U opraHoB cucteMsl Cyze6-
Horo genaptaMmeHTa npu BepxoBHoMm Cyze Pocculickoit ®epepanuuy;

— NPUHLHUI JOCTHXKeHUs 6aslaHCca MHTepecoB Cy6'beKTOB OpraHM3alMOHHOI0 obec-
ne4yeHus JeTeJbHOCTH Cy/l0B;
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— NPUHLUI [pe/iIBapUTENbHOr0 TEKYIero U nocjaeyouiero KOHTpoJis B Lessax Uc-
KopeHeHUs GaKTOB KOPPYNLUH;

— NPUHLUI NOBBILIEHUs] OTBETCTBEHHOCTH PYKOBOJMTeJIEH B peajn3aliu POCCUM-
CKOT'0 3aKOHOJATeJIbCTBa.

OfHUM U3 NOKasaTesied YPOBHA pPa3BUTHsA NIPAaBOBOT0O IOCyAapCTBa ABJIAETCA HaJIU-
Yyre aJIMMHUCTPATUBHBIX CY/I0B.

Heob6xoauMocTb yupexaeHus B Poccuu desiepaibHbIX aAIMUHUCTPATUBHBIX CY/I0B M0
OCyIeCTBJIEHUIO a/[MUHUCTPATUBHOTO CYyONPOU3BO/ICTBA OCHOBBIBAETCA Ha cTaThAX 118
u 126 Konctutynuu P®, corsiacHo KOTOpbIM NMpaBOCyAue B CyZax 00Lied HPUCAUKLIUU
OCYIIeCTBJIAETCA MOCPEACTBOM KOHCTUTYLIMOHHOTO, TPXKAAHCKOI0, YTOJIOBHOTO U afiMHU-
HUCTPATHUBHOTO CYyA0NPOU3BOACTBa [1, 7].

AJMUHNCTpPAaTHUBHBIE CYJbl JOKHBI TAapaHTUPOBATH 3alUTY MpaB IPaXKJaH B CUTya-
LJMY NOSIBJIEHUA CIIOpA C OpraHaMM rocyZjapCTBEHHOM BJIACTU M apaHTHIO PaBHBIX NPO-
1jecCyaJbHbIX BO3MOXHOCTeH AJ cTOpoH. PopMUpoOBaHHE aJMUHUCTPATUBHBIX CY/IOB
B Poccuu MorJio 661 B 0JHO U TO e BpeMs YCTPaHUTD LieJIbli psJ| Ha3peBLIMX NpobJieM
POCCHUUICKON CHUCTEeMbl MPaBOCYAMs, HAYUHAS C CYLIECTBEHHOM pas3rpys3Ku CyA0B 00lieit
IOPUCAUKL MY, 3aKaHYMUBasA [1eMCTBUTEJbHBIM POCTOM YPOBHS [JOBEpPHUS IpaxkJaH K opra-
HaM cyJie6HOM BiacTH [5].

OcHoBHad 3a/iaya a//MUHUCTPATUBHOUN IOCTULMU — YTBEPXK/JeHHe BepXOBEHCTBa Ipa-
Ba M 3aKOHHBIX MHTEPECOB I'PaXKJaH OT HeIPaBOMEPHBIX JeUCTBUU U pelleHUul OpraHoB
VCIIOJIHUTEJIbHOU BJIaCTU U obecrneyeHHe 3aKOHHOCTHU B chepe MyOJIMYHOTO yIpaBJeHUe
[12,c. 2].

MHeHUe y4eHBIX pa3/ie/Ia0och Ha ABa Jarepsd. O4HUA y4eHble CYUTAIOT, YTO «IOABJIe-
HYe a[MUHUCTPATUBHBIX CYZI0B CO3/1aCT JONOJIHUTE/IbHbIE FAapaHTHH 3allUThI IPaB U CBOOO/,
rpakiaH U NMOBBICUT 3QPeKTUBHOCTb NpaBOCyAusA». [pyrue ropopsaT o HEHaJ0OHOCTH
JIAaHHOTO TOCY/JapCTBEHHOTO OpraHa. B cBsi3u ¢ 3TUM HE06X0JUMO JieTa/IbHee paCCMOTPETh
BCe «ILJIOCbI» U «MHUHYCbI» BBeJleHUS aJIMUHUCTPATUBHBIX CYJ0B B 3aKOHOJATeJbCTBO
Poccuiickoit ®egepanuu [9].

ApryMeHTBI B 10J1b3y BBeJleHUs] a/IMUHUCTPATUBHBIX CyZ,0B MOXXHO NPUBECTU CJie-
Aytwouive. Bo-nepBbIX, BBeZleHHMe a[MUHUCTPATHUBHBIX CY/I0B fABJSETCA KOHCTUTYLMOHHBIM
JloJiroM 3akoHojaTess [14, c. 42]. Co3gaHue opraHoB aJ[MUHHUCTPATUBHON IOCTUIIUU He
TOJIBKO OCYLIeCTBUT 3aKpenseHHble KoHCTUTyIMel moJioxeHUs], HO U BbiBeZeT Poccuio
B 3TOM BOIIPOCE Ha 0611eeBpoNnelcKUi YpOBEHbD.

Kak rosopusiocb paHee, 0Ji0keHUs1 06 a/iIMUHUCTPAaTUBHOM CyZ0OIPOU3BO/ICTBE 3a-
KpenieHbl B OCHOBHOM 3aKOHe rocyzapcrba B ctaTbax 118 u 126. Co3gaHue cucteMsbl afi-
MUHUCTPATUBHBIX CY/I0B SIBJSETCS BaXXHbIM II0Ka3aTeJleM YKpelnJeHus Cye6HON BlIacTH
B Poccun. [IpuHATHe paccMaTprMBaeMoOro MHCTUTYTA rOCyapCTBEHHOW BJIACTH MOKa3aJio
Obl ypOBEHb NPOBeJileHUs1 NPAaBOBBIX pepopM, a TaKKe BbICOKMK YPOBEHb NPAaBOCO3HAHUSA
POCCUMCKHUX IPaXK/JaH.

Bo-BTOpBIX, paccMOTpeHHUe JieJl, BO3HUKAKIIUX U3 a]MUHUCTPATUBHO-NIPABOBBIX OT-
HOILIEHUH, JOJKHBI paCCMaTPUBATbCA UCKJIIOYUTENbHO B ClIeliMaJIN3UPOBAaHHbBIX CyJax [4,
c. 17]. 9To npuBeseT He TOJbKO K YIOPAL0YMBAaHUIO CUCTEMbI PaCCMOTPEHUA Jiesl B CyJaX,
HO U 006JieryeHUI0 paboThl cyAel. Eciu cyabu 6yayT paboTaTh B ClieliMaJM3UPOBAHHbIX
aIMUHUCTPATUBHBIX CyZaX, UM OyzeT Jierdye npodpeccMOHaJIU3MPOBATbC UMEHHO Ha pe-
IIEeHWHU aJIMUHUCTPATUBHBIX BONPOCOB, @ B Cy/axX 00lleld HPUCAUKLMYU, UM HeOoOX0AUMO
CrelyaJu3upoBaThCs N0 BCEM HalpaBJIEHUSAM Cpa3y, 4YTO AOCTATOYHO CJIOXHO JJ14 J1I060-
ro 4yeJi0BeKa.
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B-TpeTbuX, meperpy:KeHHOCTb CyZ0B 00Llell HpUcAUWKLMU. Hanvune MHOXecTBa
IPaX/IaHCKUX, YTOJIOBHBIX, aMUHUCTPATUBHBIX, apOUTPAXKHBIX JIeJI, Cpeih KOTOPhIX 0CO-
OEeHHO MHOI0 aJIMUHUCTPATUBHBIX, 3aTPyAHSAET paboTy 3TUX CyZ0B. MHOTMe aJIMUHUCT-
paTUBHbBIE Jlesia B CyZiax 00Ied IPUCAUKIIMN OCTAIOTCS, TAKUM 06pa3oM, He pacCMOTpPEH-
HbIMH, OTKJIa/IbIBAIOTCS Ha JI0JITO€ BpeMs, 10 HUM NPUHUMAIOTCS He 3P PeKTHBHbBIE pellle-
HUSL. AMUHUCTPATHUBHbIE Jiejla CJA0XKHbI U CHeluPUUHbI, TO UX J0JKHbI pacCMaTPUBATh
crieliMasibHble CyZibl U BCE 3TO CBUJIETEJNbCTBYIOT O HEOOXOJUMOCTH Bbl/ieJIEHUS aJJMUHU-
CTPaTUBHBIX CYJ0B B CAMOCTOATEJIbHYI0 CUCTEMY.

Hanmpumep, corsiacHO CTaTUCTUYECKUM JAaHHBIM fAKyTCKOro ropoackoro cyaa Poc-
cumickor ®esepanuy, pacCMOTPEHHbIE JleJla IO aAMUHUCTPATUBHBIM NPaBOHAPYIIEHUAM
U xkasob6am: 2015 r. - 4865 pges; 2016 r. - 4567 pes; 2017 r. - 3930 pes; 2018 r. -
4577 pen; 2019 r. - 5148 nean. 1o nmosiy4eHHBIM JJAHHBIM BUJIeH POCT KOJIMYECTBa el 10
aJMUHUCTPATUBHBIM IIPaBOHAPYILLIEHHUSM.

B-dyeTBepThIX, BBeJleHUEe JAaHHOT0 MHCTUTYTA, TaKXKe CKaXKeTCA Ha NOBBIIEHUU POJIU
M aBTOPUTETA Cy[0B HAa MUPOBOW apeHe, TaK KaK MHOTHE pa3BUTbIe CTPAHbl, TaKHe KaK
®paunusg, CIIA, Anonus, Kurtai, llIBenusa u MHOrHe ApPyTMe UMEOT MHOTOBEKOBOU OMBIT
Y Pa3BUTYIO aJ[]MUHUCTPATUBHYIO HOCTULHIO.

B aHTIJI0-CaKCOHCKOM, pOMaHO-repMaHCKOW MPaBOBbIX ceMbsiX AuddepeHIIHaUs 110
NpU3HAKY Cleldali3aluy MPOSBJSETCS pa3/iIMYHbIM 06pa3oM. PaclivpeHue KoMmneTeH-
I[UM CyJIeOHOM BJIACTH JeJiaeT CyJ, B IOJIHON Mepe CIOCOOHBIM 06eCleYuTh YeJIOBEeKy 3a-
IIUTY OT 060U GpopMbl MPOU3BOJIA: MPOMU3BOJIA JPYroro 4yeJoBeKa Ul MPOU3BoJia rocy-
JlapCTBa.

Ha3BaHHble MOJHOMOYHS CTaJM OCHOBOM /jii GOPMHUPOBAHUS TPOMCTBEHHOHN Op-
raHW3allMOHHON CTPYKTYpPbl CYyJA€OHON BJIACTU: KOHCTUTYIMOHHBIE Cy/bl, CYyAbl 00Iel
IOPUCAMKIIMM, a/IMUHUCTPATUBHbIE cyabl. Takas cyaebHas cucTeMa JeHWCTByeT B ABCT-
puu, bosarapuu, Benrpuu, 'epmanuu, Utanuy, llonbiue, @panuuu, lliBelinapuu u Apyrux
CTpaHax.

B 3TuX cTpaHax crnenuasu3alys pa3BUBaeTCs B paMKax OOIIMX M aJJMUHUCTPATHUB-
HbIX CY/10B, B MEHBbILEN CTeNIeHU — KOHCTUTYLJMOHHBIX.

Ceronns B Poccuu cynebHas koMmneTeHIUs1 B chepe a]MUHUCTPATUBHON HOCTULUHU
pasziesieHa MeXAy 00LUIMMHU U apOUTPAKHBIMU CYJaMH B 3aBUCUMOCTH OT Cy6'beKTa, 3aHHU-
MaloLerocss UM He 3aHUMMAIOIEerocs npeAnpuHUMaTeNbCTBOM. Cyzbl 00lieil U apOUT-
PaXXKHOM WPUCAUKIMUU PAaCCMAaTPUBAIOT aJl]MUHUCTPATUBHbIE JieJia 110 CBOUM MpPOoLieccyasb-
HbIM IIPaBUJIaM.

B ®enepatuBHol Pecnybsinke 'epMaHUM AEUCTBYIOT CaMOCTOSITe/IbHbIE, HE3ABUCU-
Mble aAMMHUCTPATUBHbIE CyAbl ele ¢ XIX Beka. CucTema Ccy/loB a;MUMHUCTPATUBHOM 10C-
THUIIMU 3TOU CTPaHbl OUYEHb CX0Xa C CUCTEMOM cyZ0B o61el opucaukyuu P®. Cucrema
aJIMUHUCTPATUBHBIX CYyI0B ['[epMaHuU BKJIIOUaeT B cebs TpHU 3BeHa. [lepBoe npejcTaB/ieHO
52 aAMUHUCTPATUBHBIMU CyZlaMH 3eMeJib, KOTOpble pacCMaTPHUBAIOT JleJla B KayecTBe Cy-
JIOB IIepBOM MHCTAaHLUU. BTopoe - 16 BBICIUIMMU aIMUHUCTPATUBHBIMU Cy[aMU 3eMeJlb,
KOTOpPbIe MOTYT BBICTYNAaTh KaK B KaueCTBe MepPBOM MHCTAHILIMH, TaK U B KauyeCTBe CY0B
aneJISILLMUOHHOM WMHCTAaHLUUU IO pelleHUSAM, NMPUHATBIM aJMUHUCTPATUBHBIMUA CyJaMHU.
U TpeTbe 3BeHO npejcTaBieHo PefepasbHbIM a]MUHUCTPATUBHBIM cyioM ['epmManuu. OH
siBJIsieTCs ob1ede/iepasbHbBIM CyZleOHbIM OPTaHOM, M pacCMaTpPUBAET JieJla B Ka4eCTBe Cy-
Jla KaCCallMOHHOW MHCTAHIUM MO0 PAacCMOTPEHMUIO Kajob Ha pellleHUs], BbBIHECEHHbIE BbIC-
IIMMU aAMUHUCTPATUBHBIMU CyJlaMU 3eMeJib. Takke PefiepasbHbIA aIMUHUCTPATUBHBIN
CyZJ MOXET paccMaTpUBaThb HEKOTOpble Jiesla B KayecTBe CyJa NMepBOM HMHCTaHUMU. [lo

110



Theory of State and Law

MHEHUIO Psi/ia yYeHbIX-IPaBOBE/ OB, JJaHHAsA CUCTEMa MOrJia 6bl OBITh B35Ta 32 OCHOBY MO-
CTPOEHUs alMUHUCTPATUBHBIX CY/I0B B Hallel cTpaHe [15].

BepxoBHbiM Cysnom PO emie B cenTsiope 2000 roga B ['ocymapctBennyto Jlymy Poc-
curickoi ®Pefepauuu ObLT BHeCEH NPOEKT ¢efepa/bHOTO KOHCTHUTYLLMOHHOTO 3aKOHa
«0 demepasbHbIX a/MUHUCTPATUBHBIX CyJlax», UM MpPeAyCMaTPUBAJIOCh CO3JJaHHUE CUCTe-
Mbl MAaKCUMaJIbHO HE3aBUCHUMbIX a/[MUHUCTPATUBHBIX CYJ0B 110 aHAJIOTUU C CUCTEMOH ap-
OUTpPAXHBIX CyA0B [13].

Opnako B 2010 roay l'ocynapctBenHoi [lymoit Poccuiickoit @efepauuu 66110 Npu-
HSATO pellleHUe O MpeKpallleHuU pacCMOoTpeHUs 3akoHomnpoekTa «0 defepasbHbIX ajMU-
HUCTPATHUBHBIX Cy/ax», YTO, KOHEYHO, He MellaeT CeroJHSAIHUM M3bICKAaHUSM B 3TOH 06-
JIaCTH, KOTOPbIE BbISIBJISIOT HEKOTOPbIE MPO6JEMbI CO3/JaHUSI aAMUHUCTPATUBHBIX CY/|0OB.
JlaHHble MP06JIEMb] U BBICTYNAIOT IJIaBHBIMU apryMeHTaMM «IPOTUB» MPUHATHS B Hallle
3aKOHO/,aTeJbCTBO aJMUHUCTPATHUBHBIX CY/10B:

Bo-nepBbIX, HET MOJHOM SICHOCTU B CaMOU KOHLENUWU aJMUHUCTPATUBHOU HOCTH-
IJMH, eCThb TOJIbKO MHOr006pa3ve TO4YeK 3peHUsl YYeHbIX Ha 3Ty npobsemy. HeT yeTkoro
NOHSATHUSA O TOM, KaK U KEM OyJleT OCyIIeCTBAATLCA aAMUHUCTPATUBHOE CYyAONPOU3BO/ICT-
BO, a IOJIHOE KOMUPOBaHUe 3apyOeKHOT0 ONbITA MOXKET MOMPOCTY HE NPUKUTHCSA WU ellje
Xy>Ke UMeTb OTpHULATeJbHbIN pe3y/bTarT.

Bo-BTOpbIX, BeYHbIH BOMpOC PpuUHAHCHpOoBaHUsA. Ha co3faHue ajMUHUCTPATHUBHBIX
cyioB, no nuHopmanuu BepxoBHoro Cyaa PP, noTpebyeTcs 6oJiee 5 mupa pyoJield, BBULY
Yero JJaHHbIM IIar KaXeTcsl He CAUIIKOM LieJiecO0Opa3HbIM B paMKax UMeIUIecs 3KOHO-
MUYECKOHW CUTyaluu [5].

B-TpeTbux, npuHATHIA Koaekc aAMUHUCTPATUBHOTrO cyAonpousBozacTBa 2015 rojga
Y TakK JaJi, 10 MHEHUIO 3aKOHO/AaTeJIs, JOCTAaTOYHbIe Mephl 10 CUCTEMATU3aLlMU U ypery-
JIMPOBaHMHU BOINPOCOB B a/IMMHACTPAaTUBHO-NIPAaBOBOM YIpaBJIEHUH.

[IpOTUBHHUKOM CO3/]JaHHS a/IMUHUCTPATUBHBIX Cy10B ObL1 npodeccop JembsiH Huko-
JlaeBUY baxpax, KOTOpbI yTBepkAaJ, YTO «kHE0O6X0MMa He crelyaari3alus Cy/10B, a cle-
[Maar3anus cyied no aJJMUHUCTPATUBHBIM JiesiaM, I0J06HO TOMY, KaK yKe MHOTHE T'O/bl
OCYLIECTBJISIETCS CHeldain3anus Cy[ed N0 YroJoBHBIM, FpaXKAaHCKUM Aeaam» [3]. JaH-
Hasl TOYKa 3peHHUs SIBJSIETCS JOBOJIbHO pPallMOHAJbHOM, O/JHAKO HE OTBEYaeT COBPEMEH-
HbIM peaJsihsiM.

B Poccuu Ha cerofHAIIHUN AeHb cGOPMUPOBAHbI BCe yCA0BUS AJs GOPMUPOBAHUSA
CUCTeMbl aJ[]MUHUCTPATUBHBIX CyA0B. Ho B TakoW cUTyallMyM BaXKHO PYKOBOJCTBOBATbCS
NPUHLUIIOM Lesiecoo6pa3HOCTU. [I[puHUMasi BO BHUMaHUe TeppUTOpHaJibHble pa3Mephl
Poccuu 1 chopMUpOBaHHYIO CUCTEMY NMPABOCYAHUs, a TaKXKe OTCYTCTBUE AOCTATOYHO MpPO-
paboTaHHON CUCTEeMbl aAMUHUCTPATUBHOM IOCTULUH, He HY>XHO GOpPMHUpPOBATh KOHIIEM-
LU0 a/[MMHHACTPATUBHBIX CyZ0B U JIOMATh YK€ UMEIOLLYIOCS CYy/leOHYI0 CUCTEMY.

O4eBU/HOE NMPEUMYLIECTBO MOJIOKUTENIbHBIX acClIeKTOB, 6€CCIIOPHO, TOBOPAT O TOM,
YTO BBeJleHHe aJJMUHUCTPATUBHBIX CyJ0B IMOJIOKUTEJNbHO CKaXXeTCS HAa NMPaBOBOM II0OJie
B LIeJIOM, YIOPSJIOYUT CYyAEOHYI0 CUCTEMY U YJAYYIIUT Ka4eCTBO U YBEJUYUT KOJUYECTBO
pelaeMocTd Jiesl 06 aJMUHUCTPAaTUBHBIX MpPAaBOHApPYLIeHUSX. M3 3TOro M HCXOAUJIH,
npuHuMas «lIporpaMMy pasBUTHSI CUCTEMbI CyZ0B 00Ilel pucAUKLUU Poccuiickoit
denepanu ¥ COBEpPIIEHCTBOBAHUS OpPraHU3allMOHHOT0 obecreyeHUs UX AesiTeJbHOCTU
Ha nepuoz o 2023 roga», B KOTOPOM rOBOPUTCSA O HEOOXOAUMOCTH CO3J,aHUS a[MUHU-
CTPaTUBHBIX CyJl0B B «IeJISIX COBEPIIEHCTBOBAHMS, Pa3BUTHS U NOBbILIeHUS 3P PEKTHUB-
HOCTH CyZile6HOM CUCTEMBI, YTO, B CBOIO OUepe/ib, CIYKUT 0becredeHHI0 JOCTyTHOCTH Ipa-
BOCyUsI» [2].
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B.B.IlyTuH BbICKa3bIBajicsl 0 paccMaTpuBaeMou npobsieMe B [locianuu ®epepalib-
HOMYy cobpaHui eme 12 pexkabpss 2012 roga. Torpa Ilpe3suaeHT cTpaHbl CKasas, 4YTO
B GJIbKalllee BpeMsl HY>KHO CO3/aTh CIellMaJbHYI0 3aKOHOAATe /IbHYI0 6a3y /1 a/IMUHU-
CTPaTUBHOTO CyZ0NIPOU3BO/CTBA, a TaKXKe He06X0AUMO cPOpPMUPOBATH B Cy/ax CyZieOHble
COCTaBbl, pa3pellarlye CIOpbl IpaX/aH ¢ OpraHaMu BJIACTH BCeX YPOBHEH, — BaXKHeHL1as
3a/1a4ya, KOTopas y Hac Moka He pelueHa [16].

TakuM o6pas3oM, B HacTosillee BpeMsl OUeBHHA HEOOXOJUMOCTb BBeJleHUsI NHCTHU-
TyTa a]MUHUCTPATUBHBIX CY/lOB B CUCTeMe POCCUMCKOTr0 NpaBoCyAus. AIMUHUCTPATUB-
Has I0CTULUSA NPU3BaHa YNOPAAOYUTh alMUHUCTPATUBHYIO JeATeJbHOCTb, C/leJlaTh ee
LIMBUJIN30BAaHHOM, OTKPBITOH, JOCTYIIHOM U COOTBETCTBYIOILEH BBICOKOMY YPOBHIO Jie-
MOKpaTU4YeCKOro pas3BUTHUsA obuiecTBa. PazBuThe afMHUHUCTPATUBHOU IOCTUIIMH, BbI-
3BaHHOe CTAaHOBJIEHHMEM U JaJibHelIlel 3BOJIIOIMeN IpaXkAaHCKOro o61iecTBa U NpaBo-
BOr'o rocyjapcrtsa B Poccum, fiBsieTc 00'beKTUBHBIM NPOLLECCOM, KOTOPBIN MOBJIeYET
co6011 HE0O6XOAMMOCTb MepecMoTpa OT/AENbHBIX MOJIOKEHHUH OTeYeCTBEHHON NMPaBOBOU
cucteMbl. TeM caMbIM HUCCIeJOBaHUA aAMUHUCTPAaTUBHON IOCTULIMY, ee OpraHMU3alMOH-
HOU OCHOBBI IPUOOPETAIOT 0COOYI0 3HAYMMOCTD, NOCKOJIbKY CIIOCOOCTBYIOT pa3paboTkKe
npejJioKEHUM, MEXaHU3MOB, KOTOpbIe MO3BOJISAT HM30€XaTh CTOJKHOBEHUN, KOJJIHU3UU
MeX/y YYpexKJaeMbIM U JeHCTBYOLUIMM NOPAAKOM U N03BOJIUT FApPMOHHUYHO BBECTH B CO-
BpeEMEHHYI0 Mo/ieJib IPAaBOBOM CHUCTeMbl HOBbIe CyZleOHble OpraHbl aIMUHUCTPATUBHOU
IOCTULUH.

Meb1 y6euIuCh, YTO HEPELIUTENbHOCTD BJIACTH, U C1a60CTb roCyZapcTBa CBOAAT Ha
HEeT SKOHOMUYEeCKUe U Jipyrue pedpopMbl. BiacTb 06513aHa onupaThCs Ha 3aKoHbI [11, c. 3].

[Ipo6JieMbl, IOJHATBIE B JAHHOW CTaTbe, JOJKHBI OBITh pellleHbl NyTeM ONTHUMU3a-
IIMY POCCUMCKOTO 3aKOHOJATeJbCTBAa. MHOroe 3aBUCUT OT 3aKOHOJaTeJsel, OT TOro, Ha-
CKOJIbKO OHM OOb€KTHUBHO U ONEepPaTUBHO PAacCMOTPSAT BONPOCH], CBA3aHHbIE C CyJeOHON
pedopmoii. OT 3TOro BO MHOTOM Oy/ieT 3aBUCETh Cy/ibOa COBPEMEHHOT0 IPaBOBOTO, 1€eMO-
KpaTU4eCKOT0 POCCUMCKOTr0 rocyAapCcTBa.
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socio-cultural and administrative-political guarantees enshrined in the Constitution of the
Russian Federation [1; 7].

During the discussion of changes and amendments to the Constitution of the Russian
Federation, some vital issues introduced by the citizens of the country were not supported
by legislators, and their interests were not taken into account in everything.

As you know, in the changes and amendments to the Constitution of the Russian Fed-
eration in the country's judicial system, there was no place for the constitutional (charter)
courts of the constituent entities of the Federation, as well as administrative courts. The
constitutional norms of the institution of organizational support for the activities of the
courts, which create conditions for the full and independent administration of justice, have
not been determined. These institutions of law are elements of the rule of law, serve as in-
dicators of the protection of the rights and legitimate interests of citizens and organizations
protected by the state.

It is known from history that by the end of 1998, as a result of the measures taken,
the system of the Judicial Department was basically built, its structure was formed. For the
first time in the history of modern Russia, the judiciary itself took control of ensuring the
activities of the courts, which became one of the most fundamental achievements of the
judicial reform [6, p. 3].

20 years of experience in the work of the country's judicial authorities have proved
that an extension of the content of Art. 124 of the Constitution of the Russian Federation in
terms of organizational support for the activities of the courts. The main purpose is that the
Judicial Department under the Supreme Court of the Russian Federation is entrusted with
solving all the problems of organizational support of the courts' activities, thereby the fed-
eral state body has relieved the judiciary from functions and concerns that are unusual for
it, and brought the court to its proper place in the state.

The formation of the Judicial Department has become one of the practical steps in the
development of judicial reform, in creating conditions for an independent and full adminis-
tration of justice. From the standpoint of the priority of the constitutional and legal point of
view, in order to improve the legislation on the organizational support of the activities of
the courts, it is advisable to introduce into Art. 124 of the Constitution of the Russian Fed-
eration, additions: "organizational (personnel, financial, logistical, organizational and legal,
electronic, information-digital and other) support of the activities of the courts is aimed at
creating conditions for the full and independent administration of justice".

As you know, the Government of the Russian Federation develops a draft budget in terms
of financing the courts, it is as the supreme executive authority and acts as a subject of legal
regulation in the field of financial support for the activities of the courts, which contradicts the
principles of separation of powers, independence of the branches of state power. In order to
resolve the problem in this area, the legislators, first of all, are faced with the task of approving
the standards of financial resources by federal laws, as well as including a separate line of fi-
nancing for courts in the federal law; it should have an anti-corruption orientation. Only in this
case, the financing of the courts will be carried out, bypassing the executive branch.

The concept of organizational support should express the peculiarity of functioning in
the context of the ongoing legal regulation of state influence. In this sense, the organiza-
tional support of the activities of the courts is a system of regulation through the estab-
lishment of norms and rules, as well as through administrative management, applied to the
subjects of the Court Department, on which the nature of social relations underlying legal
regulation depends.
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As you know, this approach is not reflected in the theory of legal science. It can be as-
sumed that this is due to a rather simple reason: there is no legal basis (basic theory) that
considers the constitutional basis for the organizational support of the courts. Legal science
at the modern level of development has the opportunity to find a legal theory that can
transfer the definition of organizational support to the legal channel. In our opinion, such
a theory is the theory of legal regulation of the organizational support of the activities of
courts [8, p. 39].

The principles of organizational support for the activities of courts are the key condi-
tions of the legislator; express the legal policy of the state in the field of public relations. In
this regard, it became necessary to consider the proposal to introduce a separate article
into the Federal Law "On the Judicial Department at the Supreme Court of the Russian Fed-
eration":

“The principles of organizational support for the activities of courts are:

— the principle of legality of organizational support for the activities of courts;

— the principle of publicity in the activities of the apparatus of courts and bodies of
the Judicial Department under the Supreme Court of the Russian Federation;

— the principle of achieving a balance of interests of the subjects of organizational
support for the activities of the courts;

— the principle of preliminary current and subsequent control in order to eradicate
the facts of corruption;

— the principle of increasing the responsibility of managers in the implementation of
Russian legislation".

One of the indicators of the level of development of the rule of law is the presence of
administrative courts.

The need to establish federal administrative courts in Russia to carry out administra-
tive proceedings is based on Articles 118 and 126 of the Constitution of the Russian Feder-
ation, according to which justice in courts of general jurisdiction is carried out through
constitutional, civil, criminal and administrative proceedings [1, 7].

Administrative courts should guarantee the protection of citizens' rights in a situation
of a dispute with state authorities and guarantee equal procedural opportunities for the
parties. The formation of administrative courts in Russia could at the same time eliminate
a number of pressing problems of the Russian justice system, starting with a significant re-
lief of the courts of general jurisdiction and ending with a real increase in the level of citi-
zens' confidence in the judiciary [5].

The main task of administrative justice is to assert the rule of law and the legitimate
interests of citizens against illegal actions and decisions of executive authorities and to en-
sure the rule of law in the field of public administration [12, p. 2].

The opinion of scientists was divided into two camps. Some scholars believe that "the
emergence of administrative courts will create additional guarantees for the protection of
the rights and freedoms of citizens and will increase the efficiency of justice." Others talk
about the uselessness of this state body. In this regard, it is necessary to consider in more
detail all the "pros" and "cons" of the introduction of administrative courts in the legisla-
tion of the Russian Federation [9].

The arguments in favor of introducing administrative courts are as follows. First, the
introduction of administrative courts is the constitutional duty of the legislator [14, p. 42].
The creation of administrative justice bodies will not only implement the provisions en-
shrined in the Constitution, but will also bring Russia in this matter to the European level.
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As mentioned earlier, the provisions on administrative proceedings are enshrined in
the Basic Law of the State in Articles 118 and 126. The creation of a system of administra-
tive courts is an important indicator of the strengthening of the judiciary in Russia. The
adoption of the institution of state power under consideration would show the level of legal
reforms, as well as a high level of legal awareness of Russian citizens.

Secondly, consideration of cases arising from administrative-legal relations should be
considered exclusively in specialized courts [4, p. 17]. This will lead not only to streamlin-
ing the system of considering cases in courts, but also to facilitate the work of judges. If
judges work in specialized administrative courts, it will be easier for them to professional-
ize precisely in solving administrative issues, and in courts of general jurisdiction, they
need to specialize in all areas at once, which is quite difficult for any person.

Thirdly, the congestion of the courts of general jurisdiction. The presence of many civ-
il, criminal, administrative, arbitration cases, among which there are especially many ad-
ministrative ones, complicates the work of these courts. Many administrative cases in
courts of general jurisdiction remain, therefore, not considered, are postponed for a long
time, and ineffective decisions are made on them. Administrative cases are complex and
specific, they should be considered by special courts, and all this indicates the need to sepa-
rate administrative courts into an independent system.

For example, according to the statistical data of the Yakutsk City Court of the Russian
Federation, the considered cases on administrative offenses and complaints: 2015 -
4865 cases; 2016 - 4567 cases; 2017 - 3930 cases; 2018 - 4577 cases; 2019 - 5148 cases.
According to the data obtained, an increase in the number of cases on administrative of-
fenses is visible.

Fourth, the introduction of this institution will also affect the enhancement of the role
and authority of the courts in the world arena, since many developed countries such as
France, USA, Japan, China, Sweden and many others have centuries of experience and de-
veloped administrative justice.

In the Anglo-Saxon, Romano-Germanic legal families, differentiation on the basis of
specialization manifests itself in different ways. Expanding the competence of the judiciary
makes the court fully capable of providing a person with protection from any form of arbi-
trariness: the arbitrariness of another person or the arbitrariness of the state.

These powers became the basis for the formation of a triple organizational structure
of the judiciary: constitutional courts, courts of general jurisdiction, administrative courts.
Such a judicial system operates in Austria, Bulgaria, Hungary, Germany, Italy, Poland,
France, Switzerland and other countries.

In these countries, specialization develops within the framework of general and ad-
ministrative courts, to a lesser extent - constitutional ones.

Today, in Russia, the judicial competence in the field of administrative justice is di-
vided between general and arbitration courts, depending on the entity engaged in or not
engaged in entrepreneurship. Courts of general and arbitration jurisdiction consider ad-
ministrative cases according to their own procedural rules.

The Federal Republic of Germany has had independent, independent administrative
courts since the 19th century. The system of courts of administrative justice of this country
is very similar to the system of courts of general jurisdiction of the Russian Federation. The
system of administrative courts in Germany includes three levels. The first is represented
by 52 administrative courts of the Lander, which try cases as courts of first instance. The
second is the 16 highest administrative courts of the Lander, which can act both as first in-
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stance and as courts of appeal on decisions made by administrative courts. And the third
link is represented by the Federal Administrative Court of Germany. It is a federal judicial
body and hears cases as a court of cassation for appeals against decisions made by the
highest administrative courts of the Lander. Also, the Federal Administrative Court may
consider some cases as a court of first instance. According to a number of legal scholars,
this system could be taken as the basis for the construction of administrative courts in our
country [15].

In September 2000, the Supreme Court of the Russian Federation submitted to the
State Duma of the Russian Federation a draft federal constitutional law "On Federal Admin-
istrative Courts", which provided for the creation of a system of maximally independent
administrative courts by analogy with the system of arbitration courts [13].

However, in 2010, the State Duma of the Russian Federation made a decision to ter-
minate the consideration of the draft law "On Federal Administrative Courts"”, which, of
course, does not interfere with today's research in this area, which reveals some problems
in the creation of administrative courts. These problems are the main arguments "against"
the adoption of administrative courts in our legislation:

First, there is no complete clarity in the very concept of administrative justice; there
is only a variety of scientists' points of view on this problem. There is no clear idea of how
and by whom the administrative proceedings will be carried out, and a complete copying of
foreign experience may simply not take root or, even worse, have a negative result.

Second, the perennial question of funding. The creation of administrative courts, ac-
cording to the Supreme Court of the Russian Federation, will require more than 5 billion
rubles, which is why this step does not seem very appropriate in the framework of the cur-
rent economic situation [5].

Thirdly, the adopted Code of Administrative Procedure in 2015, and so gave, in the
opinion of the legislator, sufficient measures to systematize and resolve issues in adminis-
trative and legal regulation.

The opponent of the creation of administrative courts was Professor Demyan Niko-
layevich Bakhrakh, who argued that “it is not the specialization of courts that is needed, but
the specialization of judges in administrative cases, just as the specialization of judges in
criminal and civil cases has been carried out for many years” [3]. This point of view is quite
rational, but does not correspond to modern realities.

All the conditions for the formation of a system of administrative courts have been
formed in Russia today. But in such a situation, it is important to be guided by the prin-
ciple of expediency. Taking into account the territorial size of Russia and the formed
system of justice, as well as the lack of a sufficiently developed system of administrative
justice, there is no need to form the concept of administrative courts and break the ex-
isting judicial system.

The obvious advantage of the positive aspects, undoubtedly, indicate that the intro-
duction of administrative courts will have a positive effect on the legal field as a whole,
streamline the judicial system and improve the quality and increase the number of resolv-
ing cases of administrative offenses. This was the basis for adopting the "Program for the
development of the system of courts of general jurisdiction of the Russian Federation and
the improvement of the organizational support of their activities for the period up to
2023", which states the need to create administrative courts "in order to improve, develop
and increase the efficiency of the judicial system, which, in turn, serves to ensure the avail-
ability of justice” [2].
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Vladimir Putin spoke about the problem under consideration in his Address to the
Federal Assembly on December 12, 2012. Then the President of the country said that in the
near future it is necessary to create a special legislative basis for administrative proceed-
ings, and it is also necessary to form judicial panels in the courts to resolve disputes be-
tween citizens and authorities at all levels - the most important task that we have not yet
solved [16].

Thus, at present, the need to introduce the institution of administrative courts in the
Russian justice system is obvious. Administrative justice is designed to streamline adminis-
trative activities, to make them civilized, open, accessible and corresponding to a high level
of democratic development of society. The development of administrative justice, caused
by the formation and further evolution of civil society and the rule of law in Russia, is an
objective process that will entail the need to revise certain provisions of the domestic legal
system. Thus, studies of administrative justice, its organizational basis, acquire special sig-
nificance, since they contribute to the development of proposals, mechanisms that will
avoid collisions, collisions between the established and the current order and will harmo-
niously introduce new judicial bodies of administrative justice into the modern model of
the legal system.

We became convinced that the indecision of the authorities and the weakness of the
state nullify economic and other reforms. Power is obliged to rely on laws [11, p. 3].

The problems raised in this article should be solved by optimizing Russian legislation.
Much depends on the legislators, on how objectively and promptly they consider issues re-
lated to judicial reform. The fate of the modern, legal, democratic Russian state will largely
depend on this.
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MO3UTUBHASA U HETATUBHASI OTBETCTBEHHOCTbD
KAK BU/IbI IOPUJUYECKON OTBETCTBEHHOCTH™

AnHOmayus. 3a nocsedHue 200bl HA CMPAHUYAX OMe4ecmeeHHbIX puduye-
CKUX JCYPHA/08 NOSIBASAKMCS meopemuyeckue ucc1edo8aHusl, NOCBAWeHHble No3u-
musHoll omeemcmeeHHOCMU, Ymo ceudemesabcmayem 06 omcymcmeuu 8 Hay4YHoll
cpede eduHozo npedcmass/ieHust 0 ee npupode u cyuHocmu. Aemopwsl hpednpuHsIu
nonbIMKy NpoaHaau3upo8amb He MoO/AbKO OCHOBHblE NOOX00bl YYEHbIX-NPA808edos
K packpblmui CywHOCMuU NO3UMUBHOU 0mMeemcmeeHHOCMU, HO U ee NPOMUBHUKO8
C meM, YmMoGbl NepeocMbICAUMb ee MmeopemuyecKue U npakmuyeckue achekmbl
U ee coomHouwleHue ¢ HeeamugHoll puduveckoll omeemcmeaeHHocmblo. Kak noka3swl-
saem aHaau3 pabom nocaedHux Jem ce 60/1bWe Y4eHbIX CKAOHAIMCS K MoMy, 4mo
«NO3UMUBHbIU U He2amueHblll 8Udbl PUAUYECKOll 0M8emcmeeHHOCMuU cOCmagsitom
I0pUOUHECKYH0 83AUMOCE513b, OpUEHMUPYeMYyI0 Ha obecneyeHue Heo6Xo00UuMOo20 YpOo8Hs
cmaobusbHOCMU U hpasonopsidka e npasosoll cihepe» [23, c.24].

Kawuessle caosa: wpuduyeckas omeemcmeeHHOCMb, no3umusHas (npo-
cneKkmueHasl) omeemcmeeHHOCMb, HezamueHasl (pempocneKkmusHas) 0meemcmaeeH-
HOoCmb, yeau rpududeckoll omeemcmeeHHOCMU, YHKYUU opuduveckoll omeemcm-
8€HHOCMU, NPUHYUNbL NPABA.

OZHUM U3 CyleCTBEHHBIX IPHU3HAKOB IIpaBa, HEOOXOAUMBIM 3JIeMEHTOM ero JleicT-
BUS BBICTyNaeT IOpUJHYecKass OTBETCTBEHHOCTb KaK QyHJaMeHTa/lbHasA KaTeropusa mnpa-
BOBOW HayKH. JTUM IpeJiolNpesiesisieTCsl ee LleHTpaJibHOe MecTOo B 06liell TeOpuM IpaBa.
HecMoTps Ha TpaJMLIMOHHBIM ee xapaKTep, aKTyaJbHOCTb IOPUJUYECKON OTBETCTBEHHO-
CTH B COBpeMeHHbIN NepHuo/, TOJbKO Bo3pacTaeT. O6ycnoBeHO 3TO TeM, 4yTo Poccus, Kak
IpaBoOBOe IOCYJapCTBO, peaju3ys Ha NpaKTHKe B3aMMHYI OTBETCTBEHHOCTb rOCyAapCT-
Ba, JIMYHOCTU U UHBIX CYO'bEKTOB OOILeCTBEHHBIX OTHOIIEHUH JJ0JPKHA HEYKOCHUTEJbHO
obecreyrBaTh NPUOPUTET NpaBa B roCyJapCTBEHHOMN U 00ILleCTBEHHOM KU3HU, YTO HEU3-
6eXHO BeZleT K aKTya/IM3alMM Hay4YHbIX UCCIel0BaHUM, CBA3aHHBIX C IP06JIeMOH IOpUJHU-
YeCKOM OTBETCTBEHHOCTU. KpoMme TOro, oHa BBICTyNaeT rapaHTHUEW 3aKOHHOCTU U MpPaBo-
nops/ika Npu peajy3ally paBa U CBOOOJ 4esioBeKa U rpaxaaHuHa. 06s3aTe/IbHBIM yC-
JIOBUSIM CBOOO/Ibl €e rapaHTOM BBLICTYIIaeT OTBETCTBEHHOCTb. YeM IoJIHee CBOGO/bI, TEM
BblIllle OTBETCTBEHHOCTD. 3/1eCb U NPOABJIAETCA He3aMeHUMas poJib TOCYAapCTBa, TaK Kak
TOJIBKO OHO 06eclieduBaeT CBOOOAY U OTBETCTBEHHOCTb, UCHOJb3ys JAJS 3TOTO NMPUHYX-
JleHre, OCHOBAaHHOI'0 Ha Tpe60BaHHUAX 3aKOHaA.

CyLHOCTb IOpUANYECKON OTBETCTBEHHOCTH, ee IIpaBoOBOe COZlepKaHue, LieJid, 3a,a4u
u ¢ynkuui ucciaenoBanuch C.C. AnekceeBbiM, B.T. BaswuieBbiM, B.H. KyapsiBuesbim,
A.B. Manbko, 0.3. Jleiictrom, H.U. MaTy3oBbiM, [1.LE. Hen6aiio, B.C. Hepcecsiuiem, M.X. ®@a-

* Kykcun Hean Hukoaaeguu, npodeccop Kadepbl TEOPUM U UCTOPHH TOCYyapcTBa U npasBa UHCTH-
TyTa NMpaBa U ynpaBJjeHUs MOCKOBCKOTO TOpOACKOTO NMeJaroruyeckoro yHUBepCUTETa, AOKTOpD IOpUHYe-
CKUX HayK, npodeccop, 3acaykeHHbIH opuct Poccuiickoit @enepaunu. E-mail: proffKuk-1944@yandex.ru

** Hukosnaeea XKaHHa AHAMO/be6HA, HaYaIbHUK OT/ieJ1a aHa/IM3a U COBEPLIEHCTBOBAHMUS YTOJOBHO-
ro ¥ YroJOBHO-NPOLECCYaJbHOT0 3aKOHOJATENbCTBA YIpaBJAeHUs 3allUThl IpaB 4yeJOBeKa B yroJIOBHOM
npolecce pabouero amnmnapaTta Y noJHOMOYEHHOTO M0 [paBaM 4yesioBeka B Poccuiickoit ®esnepanumu.

** [loAroToBJIeHO NpU HHPOpMauoHHo# noaaep:xke CIIC KoncyapTranTtllioc.
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pykwnHbIM, M./[. [llapropo/ickuM ¥ MHOTUMH APYTUMHU y4eHbIMU. OCHOBHbBIE MOJIOKEHHUS
UX paboT He YyTpPaTUJ/IM CBOET0 3HaYeHHUs.

TepMUH «wOpUJUUYECKass OTBETCTBEHHOCTb» HMCIOJIb3yeTCsl B HAyYHOU JIMTepaType
JiJIs1 0003HaUYeHNs KaK MHCTUTYTa NpaBa, NpeJCTaBJSIOLIEro COBOKYMHOCTh 3aKpeIJieH-
HBIX B 3aKOHO/,AaTeJIbCTBE HOPM, TaK U [IPAaBOBOTO ABJIEHHUs, IPOU3BOJHOTO OT [IPABOBOTO
BO3/I€MCTBUSA HOPM HOPUAUYECKON OTBETCTBEHHOCTH [34, c. 227]. B onpejesieHUsIX 10pU-
JAMYEeCKOU OTBETCTBEHHOCTH MOXHO BCTPETUTb pa3/IMYHOE ee NOHHMMaHHe: KaK Mepbl
NPaBOBOr0 NPUHYXKJEHHUS 3a NpaBoHapylieHue [25, c. 528; 15, c. 189]; mepsnl rocygapcr-
BeHHOro (00lLecTBeHHOr0) NpuHyxAeHus [38, c. 281-282; 30, c. 11; 16, c. 75]; obs3aHHO-
CTH COOJIIOJIaTh U UCTOJIHATD HOPMBI 11PaBa, a B C/Iy4ae HapylleHUs — 00s13aHHOCTH NpeTep-
netb ocyxjeHue [19; 11, c. 209]; HacTym/ieHMe HexKenaTeNbHbIX M0C/AeICTBUN MaTepHUaIbHO-
ro, GU3NYECKOro, MCUXUYECKOTro XapakTepa [5, c. 197], 06513aHHOCTb HECTH HaKa3aHue, Ipe-
TepneBaThb CAaHKIWU [24, c. 447; 37, c. 18; 36 c. 172]; cnipaBea/inBoe Bo3aasiHue [7, c. 24]; npa-
BooTHolIeHue [13, c. 284]| u npou. Hanpumep, B.C. HepcecsHl noj, :opuu4ecKoil OTBETCT-
BEHHOCTBIO IOHMMAeT Mepy [IPaBOBOr0 NIPUHYK/EeHUA 3a [IpaBOHApYlIeHue, IpeJyCMOTpeH-
HYIO CaHKLMel HapylleHHOW HOPMBbI ¥ IPUMEHSIEMYIO K IPaBOHAPYLIMTE/I0 KOMIIETEHTHBIM
rocy/IapCTBEHHbIM OPTaHOM B HaJjIexallieM npolieccyalbHOM nopsjke [25, c. 528].

JA.A. Jlununckut u A.B. KupcaHoBa B NMOHSTHE HOPUAHUYECKOW OTBETCTBEHHOCTH
BKJIIOUAIOT TaKXKe HPUJUYECKYH O005S3aHHOCTb COOJIIOJaThb U MCIOJHATh TpPeboBaHUSA
HODPM IIpaBa, U TOJIbKO B CJy4yae UX HapylleHUs — 00S3aHHOCTb NpeTepneThb OCYXK/eHUe,
OorpaHvyYeHHe NpPaB UMYILECTBEHHOIO UM JIMYHOTO HEMMYILeCTBEHHOI'0 XapaKTepa U peaJu-
3auuio aTux mMep [19, c. 15-16; 20, c. 9-18].

[ToMHMO pas/IM4ui B IOHUMAHUHU CYLIHOCTHU IOPUHUYECKON OTBETCTBEHHOCTH, B Ha-
YYHOH JIUTepaType 0O6CYyXJaeTcl HeMaJlo BOINPOCOB, He MOJIYYHUBIIMX OKOHYATEJbHOIO
paspeueHus. K o61ieTeopeTU4€CKUM MOXHO OTHECTH CIIOPBI, CBI3aHHbIEe C O3UTUBHBIM
Y HeraTUBHBIM (peTpOCIeKTUBHBIM) aclleKTaMM IOpHUANYECKON OTBETCTBEHHOCTU. B pa-
60Tax MOCJeJHUX JIET YKAa3bIBAETCSs, YTO «IOPUAUYECKAsS OTBETCTBEHHOCTb KaK CJIOXKHBIN
Y KOMIJIEKCHBIA HMHCTUTYT TakKXe He M306aBJieH OT JUaJIeKTUYeCKOro IpPOTHBOpPeYMs
BHYTpPH CBOeU CTPYKTYphl. [log06HbIe NIPOTUBOpEeYUs APKO NMPOABJISIOTCA B CylLeCTBOBA-
HUY MO3UTUBHOW U HETaTUBHOM IOPU/AMYECKON OTBETCTBEHHOCTH» [23, c. 18].

CoBpeMeHHOe pa3BUTHe TEOPUM OCyAapCTBa U MIpaBa HallpaBJIeHO Ha YTrybJeHHoe
M3ydyeHHe COLUa/IbHOM MPUPO/bl IOPUANYECKON OTBETCTBEHHOCTH B KOHTEKCTE OCO3Ha-
HUA WHAUBUJOM HEOOXOJAUMOCTH MOAYMHATBLCA TpeOOBAaHUAM IpaBa M BblbOpa UM Ipa-
BOMEPHOTrO IOBeJleHUs], BbIPA)KEHHOTO B KOHKpEeTHBIX JAeWcTBUAX (6e3nekcTBum). Ilo-
CKOJIbKY 3a/ia4ya YKpeIllJleHUs COLMa/IbHOM OTBETCTBEHHOCTH YeJI0OBeKa IepeJ] 0011eCTBOM
npuobpesia BaXkHOe 3HaYeHHe, 0C060e BHUMaHUe yJessieTcsl TOMy NO3UTUBHOMY BO3/ei-
CTBHUIO IOPUANYECKON OTBETCTBEHHOCTH, KOTOPOE CIIOCOOHO OKa3blBaTb BJIMUSHUE Ha OY-
Ayllee NOBeJleHUe, IpeAolnpe/edollee ero NpaBoOMepHOCTb.

Wjes MO3UTHMBHOM IOpUMYECKOW OTBETCTBEHHOCTH aKTHMBHO IpopabaThIBaJach C ce-
peAuHbI npouwioro crojetud. Ee nocnenoarensHo noggepxusaau H.B Butpyk, M.C. Ctpo-
roBuy, B.I. Kasumupuyk, B.H. Kyapsasues, H.U. MaTty3os, H.A. Jlonawmenko, /I.A. JIMIUHCKUHN,
P.JI. XauaTypoB u fip. [7, c. 25; 31, c. 72-78, 14, c. 187-191; 22, ¢. 197, 208-2009; 21, c. 9-10; 34,
c. 231-231; 33 ¢. 106-109, 35, c. 20]. OHu 6bL1M YOEXKEHDI, YTO YYaCTHUKAMU PAaBOOTHOLIIE-
HUW IOPUJUYECKOM OTBETCTBEHHOCTH AABJIAIOTCA He TOJIBKO IPAaBOHAPYIIUTEIH.

B yactHocty, B.H. KyapsieueB u B.Il. KasauMupuyk obpaujasiu BHUMaHUe Ha TO, YTO
3aKOH U IIPAaKTHKa ero NpUMeHeHUs BO3JeHCTBYyeT Ha BCe HaceJleHUe, BKJII0Yasd TeX, KTO
He coBepIllaJ MpaBoHapylieHui [14, c. 188].
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[IpOTUBHUKHU CylL|eCTBOBAaHMSA MO3UTUBHOM IOPUAMYECKON OTBETCTBEHHOCTH, B Ya-
ctHocTH, U.C. CamoiieHko u M.X. ®apyKuinH, yTBepKJaad, YTO OTBETCTBEHHOCTD CeAYyeT
paccMaTpUBaThb UCKIYHUTENbHO KaK PETPOCIEKTUBHYIO, IOCKOJIBbKY OHA BCer/ia BIseTCcs
CJeiICTBUEM COBEpILIEHHOr0 B NPOIULJIOM NPOTUBONPABHOIO JedAHUd. M Hade, no UX MHe-
HUI0, 6b1JIO 6b1 HEOOXOAUMO IPU3HATD, YTO JIML0, HE COBepIlIaBIllee HapyllleHHe 3aKOHa, yKe
HeceT IpUANYECKY0 0TBeTCTBEHHOCTH [30, c. 43]. M.M. baliTuH noJiaraj, 4YTO BCe U3BECT-
Hble MOMNbITKA 000CHOBAThb NMO3UTUBHYI0 OTBETCTBEHHOCTb OCHOBAaHbI Ha CMeLeHUU IOpU-
JINYECKON OTBETCTBEHHOCTH C [PYTUMU BU/IJaMU COLIMAJIbHOM OTBETCTBEHHOCTH [5, €. 196].

CTOpOHHUKU MOHUMaHUA IOPUAUYECKOU OTBETCTBEHHOCTH, KaK PETPOCIEKTUBHOM,
CCbIJIAJINCh U CCBLIAIOTCA [0 HACTOALEro BpeMeHHU Ha TO, YTO NO3UTHUBHAA OTBETCTBEH-
HOCTb — 3TO KaTeropus IpaBOCO3HAHUSA U B HeX He UMeeTCs NPaBOBOro cojiep>kaHus. He-
CMOTPSl Ha 3HAYUTEeJbHOE KOJMYeCTBO UCCAe[J0BAaHUM, CTaBAIIMX 110/, COMHEHHe 0003Ha-
yeHHOe MHeHHe, ero NpUBepKeHIIbl M0-NIpeXKHeMy yOex/ieHbl B IPaBUJIbHOCTH CBOUX pac-
cyxkaenuit. Hanpumep, C.A. KomapoB cuuTaet, 4TO MO3UTUBHAsA OpUAHAYECKAsA OTBETCT-
BEHHOCTb €CThb OCO3HAaHHE U BOCIIpOM3BeJieHUe JIMYHOCTbI0 B CBOEM IIOBEJIEHUU He0OX0-
JIUMOCTH BbINIOJIHEHUS AoJra [39, c. 445].

J.E. 3axapoB He npH3HaeT y NO3UTUBHON OTBETCTBEHHOCTU MPABOBOI0 COJlepPKaHUA
M IoJ1araeT, OHa J0/bKHA pacCMaTPUBATbCA UCK/IYUTEIBHO C MO3ULHU COLMAIbHO-(U-
JlocopCKOro NoJixo/1a Kak HpaBCTBEHHO-3TUUYECKUHN PETYASTOp noBeJeHus [9, c. 126-134].

OTMevarTcd U WHble TOYKU 3peHUs. Hanpumep, A.C. [IUro/sKuH, B LieJIOM HE OTPH-
LAOIMH MO3UTUBHYIO IOPUAUYECKYIO OTBETCTBEHHOCTD, CYUTAET, YTO ee NMOHATHE K I0-
BeJleHUI0 Tpak/JaH BPsJ, JiM IPUMEHUMO B Ny6nuHOM mpaBe [38, c. 283]. C HuM kaTero-
puyHo He corJiaceH C.A.KomMapoB, Bble/IAIOIHUN KOHCTUTYLIMOHHYI0 (KOHCTUTYTUBHYIO)
OTBETCTBEHHOCTb, IPAaBOBOE COZlEpKaHUe KOTOPOM — 0013aHHOCTb OTYUTBIBATLCA Nepe/,
COOTBETCTBYIOIIUM OPTraHOM HWJM U36UpaTessiMH; PYHKIUOHAJbHYI OTBETCTBEHHOCT,
Korjia peyb uJieT 06 0603Ha4eHUU 4acTH QPYHKLMI KaKOTr0o-11M00 opraHa, Ha BbIIIOJIHEHUE
KOTOPBIX obpaljaeTcs ocoboe BHUMaHHUe; NlepCOHa/IbHasi OTBETCTBEHHOCTb, KOTOpas 03-
HayaeT TOYHYIO ONpeJieJIeHHOCTb Kpyra JieJl pabOTHHKA, TIOPYYEeHHBIX eMy olepalui, 3a-
JlaHUH, IpaKTU4YeCcKux paborT [39, c. 446].

[ToMHMO 3TOro, UMETCA NMO3ULMU OTPULAHUS BO3SMOXKHOCTH JOCTHXKEHUS eJUHOTO
NOAX0/a K IOHUMAHHUIO OPUANYECKON OTBETCTBEHHOCTH. YKa3aHHOe MHEHHe, K IpUuMepy,
J1.3. KoTKOBCKHMM, 060CHOBBIBAETCH pa3HOOOpa3veM THUIIOB NPAaBONOHUMAaHMUS, B3IJ/ISAL0B
Ha NPaBOBYI0 KOHCTPYKIMIO, IPAaBOBOE CPEACTBO, CPeACTBO NPABOBOIO PeryJMpoBaHUs,
CTUMYJI IPAaBOMEPHOTO MoBeAeHus U T.1. [12, c. 13].

[lonaraeM BecbMa CIOPHOM NOCJEeJHIO U3 MpPUBeJIeHHbIX To4YeK 3peHus. CienyeT
corjacuTbcs ¢ B.B. JlanaeBo#, y6exxjeHHON B TOM, YTO Il JOCTHXKEHUS TeOPEeTUYECKOI0
KOMIIpOMHKCCA B NPUHUUNHAJIBHOM CIIOpe HY»KeH MOAXO0J, MOAYUHSILIUN CBOEH JIOTUKe
06a NIPOTHUBOCTOALIMX APYT APYTY MO3ULUHU U 00'beAUHAIOLIMN UX HA 6a3e 6oJiee LIMPOKOH
TeopeTH4Yeckol maaTdopmbl. Ha Takoil oCHOBe BO3MOXKHO JAMaJIeKTUYECKOe CoeJJMHEHUe
Y B3aMMHOE€ oborallleH’e pa3JIMuHbIX HayuyHbIX no3unui [18, c. 67-80].

[IpencraBiseTcs, YTO MHeHHS, 3aK/JII0Yal0LIMecs B HEIIPU3HAHUM Y IO3UTUBHOM OTBET-
CTBEHHOCTH NPABOBOT0 COZEepXKaHHs, HEe JEMOHCTPUPYIOT IIHUPOKOIro B3IJs[a U He YYUTHI-
BAaKOT J0BO/bI, KOTOpPble NpuBoAUINUCh B TpyZax b.T. bassuiesa, B.H. Kyapsasuesa, [I.A. JIu-
nuHckoro, A.B. Manbko, H.U. MatysoBa, B.B. [loxmesikuHa, P.JI. XayaTypoBa 4 Ap., B TOM
4yycJie OTMeYyaBIIUX 3HaYeHHe 00'beKTUBHOTO NPaBa, COCTABJAKLIET0 OPUIUYECKYIO OT-
BETCTBEHHOCTD, a He POJIb I0OpUUYeCKON OTBETCTBEHHOCTH, KaK SIBJIEHUS CyO'beKTUBHO-
ro npasa.
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B yactHocTy, B.Il. Kazumupuyk u B.H. KyapsBues B o4HOM U3 COBMECTHBIX HAyYHbIX
ny6JMKaLUi YKa3blBaJM, YTO TpaBOMEpPHOe U HellpaBOMepHOe NOoBeJileHue SBJSIOTCS pas-
HOBU/HOCTSIMU MPABOBOT0 MOBEJEHUS U B 3TOM NPOSABJSAETCS JJUaJEKTHUKA PaBa, BbIMOJI-
HALero GyHKIUU KaK peryJMpoBaHus, TaK U OXpaHbl 00IECTBEHHbIX OTHOIIEHUH [14,
c. 162-164]. H.. MaTy30B KpUTHKOBaJI MMPeACTaBJeHHUs O MTO3UTUBHOU IOpUIUYECKON OT-
BETCTBEHHOCTH, KaK O HaxOoJsLleNcs BHe NIPAaBOBbIX OTHOIIEHHWH, TO €CTh CyLeCTBYIOILEN
«B COLMAJIbBHOM BakyyMe». OH mucaJ;, 4TO MO3UTHUBHAsA OTBETCTBEHHOCTb, B OTJMYHE OT
HEraTUBHOM, NMOCTOSIHHAsA U J0OpOBOJIbHAsA, a He BpeMeHHasi W NpUHyAuTesbHasd. [Ipu
3TOM yTBepPX/aJ, UYTO BCSIKasi OTBETCTBEHHOCTh CYILECTBYET B paMKaX MPaBOOTHOILIEHUM.
Cy6beKTaMU MO3UTUBHOW OTBETCTBEHHOCTHU SIBJISIIOTCS BCE JleeCocOOHble JIMLA, a Hera-
TUBHOU (PeTPOCIEKTUBHOMN) — TOJILKO NpaBoHapymuTeau [22, c. 197, 208-209.].

B.T. ba3bljieB cuuTa/ OIIMOOYHBIM MpeJiCTaBJeHUEe O TO3UTUBHOMN IOPpUJUYECKON OT-
BETCTBEHHOCTH, KaK 0 YeM-TO CyO'b€KTUBHOM, HaXO/s1leMCsl JIMILIb B CO3HAHUU YesI0BeKa.
OH oTMeyaJ1, YTO CO3HAHUE OTpPaKaeT 00'beKTUBHBIM MUP U €CJIU B CO3HAHUU 3aPUKCUPO-
BaHa OTBETCTBEHHOCTb, TO B CAMOM JIeICTBUTE/NbHOCTH UMeEeTCs 00'bEKT, KOTOPBIM OTpa-
»KaeTcs B 3JIeMEHTax co3HaHUsA. [l03UTUBHasA WpUJUUECKass OTBETCTBEHHOCTb UMEET 00'b-
eKTHBHble OCHOBaHHSl B BU/Jle TpeOOBAHUM MCIIOJIHEHUS] ONpeJe/IeHHbIX MPaBOBbIX 00s-
3aHHOCTEeH U co6JII0/IeHUS TPAaBOBbBIX 3aNpeToB [4, c. 40-46].

B.B. [loxmMesiKWH HacTavMBaJ/l HA TOM, YTO N0/l NO3UTUBHOW U PETPOCIEKTUBHOU IOPHU-
JINYeCKON OTBETCTBEHHOCTbI0 HEOO6XOJUMO NMOHHUMATh JOOPOBOJIbHYI W NMPUHYAUTEJb-
Hy10 GOpPMBbI peaiM3alui eJUHOU I0pUJUIECKON OTBETCTBEHHOCTH, 3aKpEIJIEHHOHW B Npa-
Be. [[03UTUBHAsA U peTPOCHEeKTUBHAsA OTBETCTBEHHOCTD, 10 €r0 MHEHUI0, OTPaXKalT Jua-
JIEKTU4YeCKOe eJJMHCTBO JUCHO3UIMM U CAaHKUHUHU IOPUANYECKON OTBETCTBEHHOCTH, Ha-
NpaBJeHHbIX Ha [JOCTUXKeHHWE eJWHOMN LieJu — obecrieyeHUs] NPAaBOMEPHOIr0 MOBeJEHUS
cybbekTa [27, c. 34-35].

[IpyuMeHUTENBHO K YyroJIoBHOW oTBeTCTBeHHOCTH H.A. JlomameHKo Takxke cnpaBej-
JIUBO oOpallla/la BHUMaHUe Ha TO, YTO YTOJIOBHO-MIPABOBOM 3ampeT obpallleH Ko BceM Oe3
HCKJIIOYEeHHS 4JeHaM 00llecTBa U o6lienpeAynpedTe/bHble TPAaBOOTHOLIEHUS CYyLIeCT-
BYIOT BCET/ia, IBJISISICb TaK Ha3blBaeMbIMH MO3UTUBHBIMHU YTOJIOBHO-IIPAaBOBBIMU OTHOILIIE-
HUsAsMU. Cnenuduka yroJoBHO-MPABOBOTO PEryJIMPOBAHUS He MpeJnoJaraeT HeoOxXoAu-
MOCTU B GOPMYJIMPOBAHUU MOJAPOOHBIX MPaBUJ NMO3UTUBHOTO MOBEJEHUs, JOCTATOYHO,
yTOOBI JIMIA COOJIIJAJM B CBOEM IOBeJEHUU TJaBHOE - HEe3bl6JEeMOCTb YTO0JIOBHO-
NPaBOBOr0 3amnpeTa, cGOPMYJIMPOBAHHOTO B yTOJIOBHOM 3aKoHe [21, c. 9-10].

P.JI. XayaTypoB TakXe yKa3blBaeT Ha HaJlMiMe HOPMaTUBHOIO OCHOBAHUS NO3UTHUB-
HOM IOPUJUYECKOU OTBETCTBEHHOCTU. Pa3sinune B 3TOM IJlaHe MeX/y NO3UTUBHOM U peT-
POCIEKTUBHOU HPUAUYECKON OTBETCTBEHHOCTbIO OH BUJUT TOJIBKO B TOM, YTO [/ JleH-
CTBUS MO3UTHUBHOM IOPUUYECKON OTBETCTBEHHOCTH JJOCTATOYHO OJJHOTO HOPMATHUBHOTO
OCHOBaHHU4, a /i IPUMeHeHHUs] HeraTUBHOU IOPUIUYECKON OTBETCTBEHHOCTH HEO0OX0U-
MO KaK HOpMaTHBHOE, TaK U GpaKTUYeCKoe OCHOBaHHEe OTBEeTCTBEHHOCTH [33, ¢. 108-109].
B coBmecTHbIX Tpygax [.A. JlunuHckuu u P.JI. XadyaTypoB yTBep:K/Jal0T, YTO IpaBOMepHOe
noBeJleHue MHAVBU/JA U3HAYaJIbHO MpPeJyCMOTPEHO HOPMOM HPUJUYECKON OTBETCTBEH-
HOCTHU. IMEHHO HOpMbI PUAHUYECKON OTBETCTBEHHOCTH yNOPS/J0YUBAIOT 00IeCTBEHHbIE
oTHoueHus [34, c. 231-232.].

P.JI. XayaTypoB y6ex/ieH, YTO B MeXaHM3Me HOPMaTUBHOTO PeryJMpoBaHUs 0011eCT-
BEHHBIX OTHOIIEHUN HeTaTHBHAs Y MO3UTHBHAsA GOPMbl OTBETCTBEHHOCTHU CIIOCOOCTBYIOT
JIOCTH>KEHUIO €IMHOM IeJM — MOoJJiep:KaHUI0 0061eCTBEHHOTO nopsijika. [Ipy aToM nosu-
THUBHAsi OTBETCTBEHHOCTb MMeeT MOCTOSHHBIN U CO3UAATeJNbHbIM XapaKTep B OTJIUYHE OT
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peTpPOCNEKTUBHOM, MPeCTaBJAKIIEN COO0M BpEMEHHOE SIBJIEHUE, BOSHUKAIOIEe B CBSA3U
C HapyLleHUsIMU TpeboBaHUN HOPM. PeTpocneKTHBHAsA OTBETCTBEHHOCTb 6€3 MO3UTUBHOMN
6eccMbIC/IeHHa, @ TO3UTUBHAs NPaBOBasi OTBETCTBEHHOCTh 6e3 peTpPOCHeKTUBHON Oe33a-
IIMTHA, TOCKOJIbKY He UMeeT CBoero obecneyenus [33, c¢. 106-109].

Kpome Toro, B cnopax co cBouMHU onmnoHeHTaMu /I.A. Jiunuuckuit 1 P.JI. XauaTypoB
NPUBOJAAT HEONPOBEPXKUMbIE JOBO/Ibl, YKa3bIBasi HA TO, YTO MHEHHUSI NPOTUBHUKOB MO3U-
THUBHOM OTBETCTBEHHOCTH He COTJIACYIOTCA C AUAJeKTUKOM, COTJIaCHO KOTOPOM BCe siBJie-
HUS Ce/lyeT pacCMaTpPUBATh B UX €/JUHCTBE, IPOTUBOpPeUUHU U 60pbbe. [[paBoHapylieHUs
OTJIMYHMMBbI OT HHBIX MOCTYNKOB TOJIbKO MOTOMY, YTO €CTh NPaBOMEPHOE MOBEJEHMUE,
a npuHyjuTesbHasgs ¢opMa peasu3ald HOPUAUYECKON OTBETCTBEHHOCTH CYLECTBYET
JINIIb OCTOJIbKY, TOCKOJIbKY CYLIeCTBYET J0OpOBOJibHAasA popMa ee peau3aLUU.

Taxxke J.A. Jlununckut 1 P.JI. XayaTypoB OTMedYawT, YTO HOpUAUYECKass OTBETCT-
BEHHOCTb, ABJIASICb Pa3HOBUJHOCTBIO COLMAJIbHON OTBETCTBEHHOCTH, HAXOJUTCS C HEH BO
B3aMMOCBSI3H, OINpeJiesiieMOl KaK COOTHOUIeHHWe BUJa U PoJa, 4aCTHu U uesoro. OTau4du-
TeJIbHble YepThl IOPUJUYECKON OTBETCTBEHHOCTH, KaK OZJHOTO M3 BU/IOB COLIMAJIBHOM OT-
BETCTBEHHOCTH, He J0J/>KHbI BCTYNaTh B IPOTUBOpPEYME C POAOBBIMU CBOMcTBaMu. Paccy-
YKJIeHUsI 00 OTCYTCTBUHU Y IOPUAUYECKON OTBETCTBEHHOCTH JJ0OPOBOJILHOU GOpPMBI peasu-
3allMM 03HA4aeT Bbl/ieJIeHUE ee U3 COLlMaJbHON OTBETCTBEHHOCTU B 0COOBIN «HECOLHA/Ib-
HbIi BUJ)» OTBETCTBEHHOCTH U HUCKJIIOYEHUE €e U3 CUCTEeMbl PeryJIMpoBaHUs OOILEeCTBEH-
HbIX OTHOLIeHUH [34, c. 166-167].

WUmu ke npuBoauTCA elle oAUH BecoMbld foBoA. [l.A. JlunuHckuu v P.JI. XauaTypoB
crpaBeJJIMBO YKa3bIBAIOT HAa TO, YTO NIPU3HAHUE HAJUYHUS NpeaynpeauTeSbHON QYHKIIUU
IOpUUYECKOM OTBETCTBEHHOCTH OJJHOBPEMEHHO O3Ha4daeT U MPU3HAHHUE CyLleCTBOBAHHUA
NO3UTUBHOW IOPUJUYECKOW OTBETCTBEHHOCTHU. YKa3aHHasd (QYHKLHUSA OCYLIeCTBJSETCS
BIJIOTb [0 COBEpLIeHUSA NMpaBoHapyueHud. [[pOTUBHUKY MO3UTHBHOMN IOPUANYECKON OT-
BETCTBEHHOCTH, NpHU3HaBasi 0603HAYeHHYI (QYHKILHUIO, 0OHApYKHMBAIOT MPOTUBOpEYUE
B CBOUX paccyxjeHusx. Eciu ciefoBaTh no nyTH OTPULAHUSA TO3UTUBHOW IOPUINYECKOU
OTBETCTBEHHOCTH, TO 3TO O3HAYAEeT, YTO NpeAynpejuTesbHass GyHKIMS eCTh, a COOTBET-
cTBywouias el GopMa IOPUANYECKON OTBETCTBEHHOCTH, KOTOpPasi 3TY QYHKIMIO BbINOJIHS-
eT, HeT [34, c. 169-170].

[To06HBIE TPOTUBOPEUHS B apryMeHTaLUU MPOTHUBHUKOB MO3UTUBHON HOPUAUYECKON
OTBETCTBEHHOCTH CBH/IETEJbCTBYIOT O HEOCTATOYHOM 000CHOBAHHOCTU UX MHEHU.

BMecTe c TeM, Hccie[joBaHUE HOPUAUYECKON OTBETCTBEHHOCTU HEBO3MOXKHO 6e3
npeJcTaB/JeHUl o ee neasax U GyHKUUsAX. Ha cofepkaHre M B3aMMOCBSI3b 3THUX IPAaBOBbIX
KaTeropui TakKe UMelTCs pa3JiMyHble B3rJsabl. UX U3yueHue 1e1ecoo6pa3Ho OCyLecT-
BJIAATb B XOJi€ CaMOCTOSATEJbHOTO HUCCAEeJOBaHUSA, OAHAKO MOJaraeM BaXXHbIM NMPHUBECTU
HEKOTOpbIE U3 HUX.

[Tog 1esbl0 IOPUJUYECKON OTBETCTBEHHOCTH B OOJIBLIMHCTBE UCTOYHUKOB, B TOM
yucie B pabotax H.B. Butpyka, 0.B. XKoruna, [I.A. Jlunuuckoro, E.B. HockoBo#i, C.H. PeBu-
Hoi, M.II. Tpodumosoii [7, c. 29-30; 10, c. 47-52; 20, c. 177-207; 29, c. 167-169; 32, c. 46-
54| v Ap., NIOHUMaeTCs Npe/noJaraeMbli UeaabHbli pe3yabTaT BO3/eHCTBUS Ha NOBeJe-
HUEe CyO'beKTOB, K KOTOPOMY CTPeMSITCSl 3aKOHO/aTe b U MpaBonpuMeHuTesnsb. H.B. Butpyk,
paccMaTpuBasi UMeILUecs B JIUTepaType onpejesieHus Iejied IopUAUYecKol OTBETCT-
BEHHOCTH OTMevaeT, YTO yallle BCero OHU JOMOJIHAT APYyT Apyra Jub6o coBHaJalT MO
CYLIeCTBY, OTpaXkasi COLMa/IbHYI0 HE0OXOUMOCTb U Ha3HAUYeHUEe OTBETCTBEHHOCTHU B Ipa-
BOBOM peryJMpOBaHUHU 0OIeCTBEHHbIX OTHOLIeHUN. Cpeau 1esiel IOpUJUuecKOl OTBET-
CTBEHHOCTH OH NpeJjJiaraeT BbIJe/ISITb OCHOBHYIO (IJIaBHYI0, ONpeJessIoUly0) U J0Mo0JI-
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HUTeJIbHbIE (IPOMEXYTOUHbIEe), IpecyelyeMble 3aKOHOATe/IeM Y IPaBONPUMEHUTENSIMU
[7, c. 29-30].

[TIo Bonpocy kiaccuduKalnuu Lesed B HAy4HOU JIMTepaType eJMHOI0 MHEHHUS TaKXe
He BbIpaboTaHo. OXpaHy 3aKOHHOCTH Y NPaBONOPsALKAa MHOTHE aBTOPbI OTHOCAT K OCHOB-
HOM LieJIM I0pUINYeCcKON OTBeTCTBEHHOCTHU. Ha ee focTmxeHue paboTaloT Bce QYyHKLMHU
paccMaTpuBaeMoro npaBoBoOro MHCTUTYTa [7, 29; 8, c. 73; 20, c. 223; 30, c. 108].

B TOM MM MHOM BH/e 3Ta LiesIb HalllJIa 3aKpellJIeHHe B IPaBOBBIX aKTax. Hanpumep,
corsaacHo cT. 2 ['lTK P® rpaxjaHckoe cy0NpOU3BO/ACTBO AOKHO CIOCOOCTBOBATh YKpeI-
JIEHWI0 3aKOHHOCTH M NPaBONOPAJAKa, Npefynpex/eH 0 IpaBoHapylieHui, GopMUpoBa-
HUIO YBaXKUTEJbHOTO OTHOIIEHHUA K 3aKOHY. CT. 3.1. KoAIl PO njesibto aAMUMHHUCTPATUBHOTO
HaKa3aHMs NPOBO3IJalllaeT NpeAylpexxJeHre COBePIIeHUsl HOBBIX IpaBOHApYIIeHWH Kak
CaMHMM IpaBOHApyLIMTeJieM, TaK U APYTHMMH JIMLLAMU. MHOrAa B NMpaBOBBIX aKTax LeJu
IOpUMYECKOM OTBETCTBEHHOCTH HEOTZEeJUMBI OT 33/a4. B 4acTHOCTH, yroJI0OBHBIN 3aKOH
B CT. 2 YK P® oxpaHy 0611ecTBEHHOr'0 Nops/iKa, 061eCTBEHHOW 6e30MacHOCTH U Npesy-
npexJeHue NpecTyIJIeHUM CTaBUT CBOeH 3a/ia4el, a He LieJIbIO.

3aKOoHOJATeJbCTBO 00 aAMUHUCTPATUBHbBIX IPaBOHAPYLIEHUAX 00'bAB/AET CBOUMHU
3aJlayaMy 3alUTy JIMYHOCTH, OOLeCTBEHHOM HPAaBCTBEHHOCTH, 3aKOHHBIX 3KOHOMHYe-
CKHUX MHTepecoB PU3NYECKUX U I0PUANYECKHUX JIUL, 00I11ecTBa U rocyapcTBa OT aMUHU-
CTPaTHUBHBIX IpaBOHAPYLIEHUH, OXpaHy MpaB U CBOOOJ, YesJOBeKa U rpaXkJaHUHA, 3/,0pO-
BbSl TPaXK/JaH, CAaHUTAPHO-3NU/IEeMHUOJOTUYECKOTO 6/1aronoyy4usi HaceJleHUsl, OKpy:Kalo-
el cpeZibl, yCTAaHOBJIEHHOTO MOPAAKA OCYLeCTBJIEHUS TOCyZapCTBEHHOU BJIaCTH, COOCT-
BeHHOCTH. [Ipy 3TOM BKJIIOYaeT B MepeyeHb 3a/jad TaKXKe OXpaHy 00l eCTBEHHOTO MOpA/-
Ka, 06lL1IecCTBEHHOW 6e30MacHOCTH W NpejynpexjeHre aJ[MUMHUCTPATUBHBIX NPaBOHApY-
meHu [cM.: cT. 1.2 Kogekca 06 aAMUHUCTPATUBHBIX IpaBoHapylueHUsax Poccuiickon @e-
Jlepalyy], HecCMOTpsI Ha TO, YTO NMOC/Ae[Hss U3 HUX OJHOBPEMEHHO 0603HayeHa B Apyrou
HopMe KoAIl P® kak uesib npuMeHeHUs1 aJMUHACTPATUBHOT O BO3/ € CTBUS.

Paccy»xz1ast 0 COOTHOLIEHUHU Liesield Y 3a/ja4 IpUAMYeCKOM oTBeTCTBeHHOCTH, B.H. But-
PYK OTMeyaeT, YTO LeJIM KOHKPeTHU3UPYIOTCA B 33Jadax [0 OXpaHe W 3aljuTe TexX WM
MHBIX 00'bEKTOB [IPAaBOBOT0 PEryJIMpOBaHUs U JOCTUTAOTCA LeJIU U 3a/1a4M B X0/ie oCylie-
cTBJIeHUs QYHKLUUH IOpUAUYEeCKOW OTBETCTBEHHOCTH. OH BUAUT B3aUMOCBA3b 3TUX Ipa-
BOBBIX KaTeropui B 0C/1eJ0BaTeJbHOCTH: LieJIb — 3aia4u — GyHKUuH [7, c. 32].

J.A. JINIMHCKUN HECKOJIbKO MHaye CMOTPUT Ha UX B3aWMOCBSI3b U HE UCIOJb3yeT
KaTeropuio 3asa4yu. OH yKasbIBaeT, UTO COJlep>KaHUe LieJlel IOpUUIeCKOM OTBETCTBEHHO-
CTH 00YyCJIOBJIEHO HEOOXOAMMOCTbIO BBITECHEHUS OTPULIATENbHbIX COLMATIbHBIX SBJEHUN
B 00111ecTBe, 8 PYHKIMHU IOPUUYECKON OTBETCTBEHHOCTH — 3TO HallpaBJIeHUs ee IPaBOBO-
ro Bo3jelcTBus. [locpeacTBOM GYHKIMOHMPOBAHUA OPUAUYECKONH OTBETCTBEHHOCTH
1|eJb IePEXOJUT B 00bEKTUBHYIO peasibHOCTh (pe3ysbTaTt). CBOoe BUJIEHUE B3aUMOCBS3U
paccMaTpUBaeMbIX [IPABOBBIX KATETOPHUHM OH HArJIAJHO NpPeACTaBUJI B CleAYIOlleH nocie-
JIOBaTeJbHOCTH: LieJib-QYHKIUA-pe3yabTaT [19, c. 178-180].

Heo6xo0MMO OTMeTHUTH, UTO NpeJCTaBJeHUsA 0 QYHKLHUAX IOPUAAYECKON OTBETCT-
BEHHOCTH, KaK 00 OCHOBHbBIX HallpaBJIeHUsIX ee IPaBOBOI0 BO3/leMCTBUS, NPU/IeP>KHUBAIOT-
csl MHOTHe aBTOpbI [HannpuMmep: 5, c. 138; 10, c. 67-83; 19, c. 181; 26, 160-182; 32, c. 25-45;
37, c. 21], npu 3TOM BbIAE/SIIOT Pa3Hble U3 HUX.

Hanpumep, M.U. BaliTuH A/ BblJe/leHUs] OCHOBHBIX QYHKIMK MpaBa UCHOJb3YyeT
JIByeIMHbIA KPUTEpPU, BKIOYAOLUUN B cebsl XapaKTep BO3JeUCTBUS HA OOILECTBEHHbIE
OTHOIIEHHUA U LeJib. [Ipy 3TOM OH Ha3bIBaeT PeryJasATUBHY0 QYHKIMIO, KOTOpasi B 3aBUCH-
MOCTH OT XapaKTepa BO3/leHCTBUs Ha 06lecTBEHHble OTHOLLEHUS N0 pa3/iesiseTcs Ha pe-
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TYJATUBHO-CTaTUYECKYI0, PETyJATUBHO-JUHAMUYECKYI0 U PeryJsTUBHO-OXPaHUTENbHYIO,
a TaKXKe yKa3blBaeT Ha BOCIMUTATeJbHYI0 QYHKIMIO, KOTOpPas, 10 ero MHEHUIO, ABJSAETCs
He OCHOBHOM M, COOCTBEHHO, He I0puuueckol [5, c. 138-142].

H.B. BUTpyK B KauecTBe OCHOBHBIX QYHKIMH IOPUANYECKON OTBETCTBEHHOCTH OIlpe-
JieJisileT BOCCTAHOBHUTEJIbHO-KOMIIEHCALlMOHHYI0 M KapaTeJbHO-IITPadHyl0, a B KauecTBe
JIOTIOJTHUTE/IbHBIX QYHKILIUMN — IPEBEHTUBHYI0 U BOCHIUTATeAbHYIO [7, c. 31].

J.A. JIMIMHCKUN XKe OTMeYaeT HapAAy C BOCIMTATeJbHOMW, KapaTeJbHOH, NpeBeH-
TUBHOW U BOCCTAaHOBUTEJbHOM QYHKIUAMHU, TaKKe peryasaThBHYo0. [Ipy aToM ee 1esbio
noJsiaraeT npeAynpex/JeHue NpaBoHapyLIeHUH, KOTOpOoe JOCTUraeTcd NyTeM o01iel U 4a-
CTHOM nNpeBeHLMH. YacTHas — HalpaBJjieHa Ha obeclleyeHUe MPABOMEPHOI'O MOBeJEHUs
JIULI, COBepIIABIIMX paHee JIeJIMKThI, a 001iasd — Ha ¢opMHUpOBaHMe IPAaBOMEPHOTO MOBe-
JleHUsI TeX, KTO paHee He Hapymas 3akoH [19, c¢. 181, 185]. 0.B. XoruH, E.A. HockoBa,
M.II. TpoduMoBa Takxe NOAAEPKUBAIOT CyllleCTBOBaHHE PeryATUBHON QYHKIUU.

BMmecTe ¢ TeM HEKOTOpbIe aBTOpPHI, B YacTHOCTU A.B. MesiexvH, He BblJesids peryJs-
TUBHYI0 QYHKIMIO, BCe Ke yKa3blBaeT Ha Takue QYHKLUHUU HOPUJUYECKON OTBETCTBEHHO-
CTH, KaK 001leIpeBeHTUBHYI0, BO3/IeMCTBYIOLYIO Ha IOBeJleHHe BCeX IpaX<JaH, U 4acTHO-
IpeBEHTUBHYI0, HANPAaBJIEHHYO TOJILKO Ha TpaBoHapylIuTesei [24, c. 447].

dddeKTUBHOCTb PYHKLUHN IOPUANYECKON OTBETCTBEHHOCTH B 3HAYMTEJIbHOM CTele-
HU 3aBUCUT OT TOro, obecrieyeHo JIM NIPU ee HOPMAaTUBHOM 3aKpellJIeHUH COOJIIo/ieHue
NpUHLUIOB npaBa [37, c. 21]. BMecTe ¢ TeM cyliecTByeT npob6JieMa pacxoX/JeHUsl B TOHU-
MaHHHU U ONpeJie/lIeHUH NPUHLUIOB IpaBa, UX Kaaccupukanuu. Bo MHorom nosuuus as-
TOPOB 3aBUCHUT OT HAYYHOIr'0 NPAaBONOHMUMAaHUA U Hay4yHOU wwiKoJbl. Hanpumep, M.U. baui-
THH OTMeYaJl, YTO IPUHLHIIBI IpaBa — 3TO UCXOAHBIe, ONpe/e/d0lhe UeH, COCTaBIA0-
e HPAaBCTBEHHYIO U OPTaHU3aLlMOHHYO0 OCHOBY BOSHUKHOBEHHUS, Pa3BUTUA U QYHKIUO-
HUpOBaHHUA IpaBa. [Ipy 3TOM OH BbIJle/] 00LeNpaBOBble, MeXXOTpacJeBble U OTpacJe-
Bble NIPUHLMINBL B cBOl ovepejb Jenu/ 06llenpaBoBble Ha MOpaJbHO-3TUYECKHE WJIU
HpPaBCTBEHHbIE U OpraHU3aluoHHbIe [5, c. 123-137].

HecoMHeHHO TO, UTO poJib IPUHLMNOB B GOPMHUPOBAaHUU NPaBa B 1|€JIOM U UHCTUTY-
Ta IOPUAUYECKON OTBETCTBEHHOCTHU B YAaCTHOCTU B HACTOfLlee BpeMs He MoJABepraeTcs
coMHeHU0. Coziep>kaHWe NPUHLUIOB U TPeOOBaHUA 00 UX UCIOJHEHUM 3aKpemsarTCa
B MEX/[yHapOJHBIX U HALlMOHA/IbHBIX IPABOBbIX AKTaX.

[IpaBOBBIE MPUHIMIIBI HALLZIM CBOE OTpa)keHHWe BO Bceobiel geksapalnuu npas ye-
JIoBeKa, EBponelickoii KOHBEHIIMY O 3alMTe NpaB YeJI0BeKa U OCHOBHBIX CBOOO/ U JPYTUX
MeXAyHapoHbIX AoroBopax, Koncrutyuuu PO, unbix desepasbHbIX 3aKOHAX, B TOM YMC-
Jie coZiep KallX HOPMbI IOPUIUYECKON OTBETCTBEHHOCTH.

B yacTHOCTH, B NMOJIOXKEHUSX CT.CT. 3, 4, 5, 6, 7 YK PO 3akpernieHbl MPUHIUIbI YTOJ0B-
HOM OTBETCTBEHHOCTH. K HUM OTHeceHbl NPUHLMIIbI 3aKOHHOCTH, paBEHCTBA BCex NepeJ 3a-
KOHOM U CyZi0M, IPUHLMIT BUHBI, IPUHLMUIIBI CIPaBeJJIMBOCTH U r'yMaHu3Ma. K coxasieHu1o,
He BCe NPUHLMIBI 00peJiv CBOI0 KOHKPeTHYI0 GOopMy B BUAe JedUHULIUN. ITO OTHOCUTCSA U K
TaKOMY YHHMBEPCaJIbHOMY IPUHLMIY, KaK CIpaBeJIMBOCTb, KOTOPas B 3HAYUTEJIbHOU CTele-
HU OCTaeTCA KaTeropvem NpaBoOBOT0 CO3HAHMUS, IIPe/CTaBJIEHUEM O TOM, KAaKYIO LieJIb JO/DKHO
npecJieloBaTh IPaBO U YTO JJO/HKHO IPOMCXOAUTD B COOTBETCTBUM C IPABOM.

065a3aTeIbHOCTb COOJII0/IeHUs CIpaBeJ/IMBOCTY NPU KPUMUHAIM3aLUU JesTHUH B poC-
CUMCKOM NPaBOBOM CUCTEMEe BbITEKAeT U3 Pa3bsCHEHUU KOHCTUTYLMOHHOIO CMBbIC/IA OTe-
YeCTBEHHOT0 YTroJIOBHOTO 3aKoHoaTebcTBa. KoHcTuTyuuonusid Cya P®, cooTHocs ero
cofepxaHue c Tpe6boBaHusAMU KoHcTuTynuu PO, HeolHOKpATHO yKasblBaJ, YTO Npeay-
npex/JeHue NpecTyIUIeHUH [JOJ/DKHO OCHOBBIBATBCA HAa KOHCTUTYLLMOHHOM IpUHLHUIE
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CIpaBeJJINBOCTU U efepabHblil 3aKOHO/|aTe/lb, YCTaHABJIMBAs MPECTYNHOCTb OOLIECT-
BEHHO ONACHbIX JIeIHUH, 10/PKEH UCXOAUTD U3 3Toro [1].

[IpyuHIMI paBeHCTBA BCeX Nepej 3aKOHOM U CYy10M HaXOJUT MPOsiBJIEHUE, B TOM YUC-
Jie B yCTAaHOBJIEHUH PaBHOU OTBETCTBEHHOCTH. Coiep>KaHHe 3TOr0 NpUHLMIIA TaKXKe MHO-
rokpaTHo ¢opMyMpoBasioch B pewmeHusx KoncrurynuonHoro Cyna P®, koTopslil noja-
YyepKHBaJ ero yHUBEPCaJIbHbIM XapaKTep Y 3HaYeHUe /ISl OLleHKU 3aKOHO/JaTeJIbHOTO pe-
ryaupoBaHus [2]. Cobito/ieHre AaHHOTO NPUHIUIA, FapaHTUPYIOILEro 3allUTy OT BCEX
dopM AYMCKpUMUHALUY, O3HAYa€eT 3aNpeT BBOAUTD TaKKe pa3/iMyus B IpaBaX, KOTOpPbIe HE
MMeKT 00'bEKTUBHOTO U Pa3yMHOI0 ONpaB/laHUSL.

YTo ke KacaeTc HEOTBPATUMOCTH OTBETCTBEHHOCTH, TO 3Ta MJef MOJy4UJa CBOe
obocHoBaHue ellje B paboTe Y. bekkapua «0 npecTynieHusx U HakasaHusx». He B xecTo-
KOCTH, a B HeM30€KHOCTU HaKa3aHUs OH BUAe] 3PeKTUBHBINA CIOCO6 Mpeynpex/jeHus
npecTtymnieHuu [6, c. 123-124]. B coBpeMeHHOM MOHUMaHUK HEKOTOPbIX aBTOPOB, HANPH-
Mep, A.B. I[loMmorasioBa, NpUHLMI HEOTBPATUMOCTU OTBETCTBEHHOCTU KOHKPETHU3UPYET
NPUHLMIIBI 3aKOHHOCTH M paBeHCTBA BCeX NepeJ 3aKOHOM U CY/I0M U fIBJISETCA OJHUM U3
yCJI0BUU NOCTPOEHHUS PaBOBOTro rocyapcTtna [28, c. 10, 60, 94].

Takum 06pasoMm, co6/I0[leHHe NPUHIMIIOB IOPUAUYECKON OTBETCTBEHHOCTHU OTHO-
CUTCSl K OCHOBAaM KOHCTUTYILIMOHHOTO NpaBomnopska [3]. B HayuyHbIX TpyZax, peJMeTOM
M3y4eHHs] KOTOPbIX SABJSAKTCSA NPUYMHBI BbIOOpPA WH/AUBH/AOM NPECTYNHOrO MOBEJEHUS,
HapyluleHue NPUHLUIIOB IPUAUYECKONH OTBETCTBEHHOCTH MPU3HAETCS 06CTOSATENbCTBOM,
JleTEPMUHUPYIOIIUM NPECTYNHOCTb.

B yactHocTH, B.B. JlyHeeB, paccMaTpuBasd 3KOHOMHUYECKHE OTHOLUEHUA U MPecTyIl-
HOCTb, ONPOBepraeT pacnpoCTpPaHEHHYI H/el0 0 TOM, YTO ee 06Oyc/aaB/MBaeT 6eJHOCTb
Y coliaJibHasi HeyCTPOeHHOCTh. Ha ocHOBe ry1iyboKoro aHain3a NpUYrMH NPeCTyHOCTU OH
IPUXOAUT K BbIBOJY, UTO OHA B 3HAUYUTEJbHOU CTENEeHHU SIBJSETCS ClAeJCTBUEM HecOOJI0-
JleHWs IpUHIMIA paBEHCTBA YJIEHOB 0611eCcTBa Nepe/i 3aKOHOM U BbIGOPOYHOU YTrOJIOBHOM
oTBeTCTBeHHOCTH [17, c. 510].

IOpuaryeckas OTBETCTBEHHOCTb, KaK IPaBOBOE fIBJI€HHE, He MOXeT SABJATbCA MC-
KJIIOUEHUEM U He OTBeYaThb 0OIIMM PAaBOBbIM NPUHIIMIIAM.

[TogBoAs UTOT UCCAElOBAaHUIO Liesiel, 3a/ja4, PYHKLUUN U NPUHIIMIIOB IOPUANYECKOU
OTBETCTBEHHOCTH, HEOOXOJUMO OTMETHUTD YOeAUTe/bHble JO0BO/bI B 110J1b3Yy TOr0, YTO UX
coiep>kaHUe BbIpabaThIBaJOCh C YYETOM HEOOXOJUMOCTHU [AOCTUKEHHUSI O0OIECTBEHHO
3HAYMMBIX pe3yJIbTaTOB, COCTABJIAIIIMX HE TOJBKO PETPOCIEKTUBHbIM, HO U TO3UTUBHbIN
aclekT, npeJonpese/soluid NpaBoMepHoe noBeAeHue. [loaToMy ropugnieckass OTBETCT-
BEHHOCTb SIBJISI€TCSI COCTAaBHOMW YaCTbhIO COLIMAIbHOW OTBETCTBEHHOCTU U OTHOCUTCS K O/ -
HOM M3 QyH/JaMeHTaIbHbIX KaTeropui NpaBOBOM HAYKHU.
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that “positive and negative types of legal responsibility constitute a legal relationship fo-
cused on ensuring the required level of stability and law and order in the legal sphere”
[23, p. 24].

Key words: legal responsibility, positive (prospective) responsibility, negative (re-
trospective) responsibility, goals of legal responsibility, functions of legal responsibility,
principles of law.

One of the essential features of law, a necessary element of its action is legal re-
sponsibility as a fundamental category of legal science. This predetermines its central
place in the general theory of law. Despite its traditional nature, the relevance of legal re-
sponsibility in the modern period is only increasing. This is due to the fact that Russia, as
a legal state, realizing in practice the mutual responsibility of the state, the individual and
other subjects of social relations, must strictly ensure the priority of law in state and pub-
lic life, which inevitably leads to the actualization of scientific research related to the
problem of legal responsibility. In addition, it acts as a guarantee of legality and law and
order in the implementation of human and civil rights and freedoms. Obligatory condi-
tions of freedom are its guarantor responsibility. The fuller the freedom, the higher the
responsibility. This is where the irreplaceable role of the state is manifested, since only it
provides freedom and responsibility, using for this coercion based on the requirements of
the law.

The essence of legal responsibility, its legal content, goals, objectives and functions
were studied by S.S. Alekseev, B.T. Bazylev, V.N. Kudryavtsev, A.V. Malko, O.E. Leist, N.I. Ma-
tuzov, P.E. Nedbailo, V.S. Nersesyants, M.Kh. Farukshin, M.D. Shargorodsky and many other
scientists. The main provisions of their work have not lost their significance.

The term "legal responsibility” is used in scientific literature to refer to both the institu-
tion of law, which is a set of norms enshrined in legislation, and a legal phenomenon derived
from the legal impact of the norms of legal responsibility [34, p. 227]. In the definitions of legal
responsibility, you can find a different understanding of it: as a measure of legal coercion for
an offense [25, p. 528; 15, p. 189]; measures of state (public) coercion [38, p. 281-282; 30,
p. eleven; 16, p. 75]; the obligation to observe and fulfill the norms of law, and in case of viola-
tion - the obligation to undergo condemnation [19; 11, p. 209]; the onset of undesirable con-
sequences of a material, physical, mental nature [5, p. 197], the obligation to bear punishment,
to undergo sanctions [24, p. 447; 37, p. 18; 36, p. 172]; fair retribution [7, p. 24]; legal relation-
ship [13, p. 284] and so on. For example, V.S. Nersesyants understands legal responsibility as a
measure of legal coercion for an offense, provided for by the sanction of the violated norm and
applied to the offender by the competent state body in due process [25, p. 528].

D.A. Lipinsky and A.V. Kirsanov, the concept of legal responsibility also includes the
legal obligation to comply with and comply with the requirements of the law, and only in
the event of their violation - the obligation to undergo condemnation, restriction of proper-
ty or personal non-property rights and the implementation of these measures [19, p. 15-
16; 20, p. 9-18].

In addition to differences in the understanding of the essence of legal responsibility,
many issues are discussed in the scientific literature that has not received final permission.
Disputes related to the positive and negative (retrospective) aspects of legal responsibility
can be classified as general theoretical. The works of recent years indicate that “legal re-
sponsibility as a complex and complex institution is also not free from dialectical contradic-
tions within its structure. Such contradictions are clearly manifested in the existence of
positive and negative legal responsibility” [23, p. 18].
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The modern development of the theory of state and law is aimed at an in-depth study
of the social nature of legal responsibility in the context of an individual's awareness of the
need to obey the requirements of law and his choice of lawful behavior, expressed in spe-
cific actions (inaction). Since the task of strengthening the social responsibility of a person
before society has become important, special attention is paid to the positive impact of le-
gal responsibility that can influence future behavior, which predetermines its legitimacy.

The idea of positive legal responsibility has been actively pursued since the middle of
the last century. It was consistently supported by N.V. Vitruk, M.S. Strogovich, V.P. Kazimir-
chuk, V.N. Kudryavtsev, N.I. Matuzov, N.A. Lopashenko, D.A. Lipinsky, R.L. Khachaturov,
A.V. Chepus and others [7, p. 25; 31, p. 72-78, 14, p. 187-191; 22, p. 197, 208-209; 21, p. 9-
10; 34, p. 231-231; 33, p. 106-109; 35, p. 20]. They were convinced that not only offenders
are parties to the legal relationship of legal responsibility.

In particular, V.N. Kudryavtsev and V.P. Kazimirchuk drew attention to the fact that
the law and the practice of its application affects the entire population, including those who
have not committed offenses [14, p. 188].

Opponents of the existence of positive legal responsibility, in particular, L.S. Samosh-
chenko and M.Kh. Farukshin, argued that responsibility should be considered exclusively
retrospective, since it is always a consequence of a wrongful act committed in the past.
Otherwise, in their opinion, it would be necessary to admit that a person who did not vi-
olate the law already bears legal responsibility [30, p. 43]. M.I. Baytin believed that all
known attempts to substantiate positive responsibility are based on the shift of legal re-
sponsibility with other types of social responsibility [5, p. 196].

Proponents of understanding legal responsibility, as retrospective, have referred and
still refer to the fact that positive responsibility is a category of legal consciousness and
there is no legal content in it. Despite a significant amount of research that calls into ques-
tion this opinion, its adherents are still convinced of the correctness of their reasoning. For
example, S.A. Komarov believes that positive legal responsibility is an awareness and re-
production by a person in his behavior of the need to fulfill his duty [39, p. 445].

D.E. Zakharov does not recognize the legal content of positive responsibility and be-
lieves that it should be viewed exclusively from the position of the socio-philosophical ap-
proach as a moral and ethical regulator of behavior [9, p. 126-134].

Other points of view are also noted. For example, A.S. Pigolkin, who generally does
not deny positive legal responsibility, believes that its concept to the behavior of citizens is
hardly applicable in public law [38, p. 283]. S.A. Komarov categorically disagrees with him,
highlighting constitutional (constitutive) responsibility, the legal content of which is the
obligation to report to the relevant body or voters; functional responsibility, when it comes
to designating part of the functions of any body, to the implementation of which special at-
tention is paid; personal responsibility, which means the exact definition of the scope of the
employee's affairs, the operations entrusted to him, tasks, practical work [39, p. 446].

In addition, there are positions of denial of the possibility of achieving a unified ap-
proach to understanding legal responsibility. This opinion, for example, L.E. Kotkovsky, is
substantiated by a variety of types of legal thinking, views on the legal structure, legal
means, means of legal regulation, incentive for lawful behavior, etc. [12, p. 13].

We believe that the last of the above points of view is very controversial. We agree
with V.V. Lapaeva, who is convinced that in order to achieve a theoretical compromise in
a fundamental dispute, an approach is needed that subordinates both opposing positions to
its logic and unites them on the basis of a broader theoretical platform. On this basis, di-
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alectical connection and mutual enrichment of various scientific positions is possible [18,
p. 67-80].

[t seems that the opinions consisting in the non-recognition of the legal content of the
positive responsibility do not demonstrate a broad outlook and do not take into account
the arguments that were presented in the works of B.T. Bazyleva, V.N. Kudryavtseva,
D.A. Lipinsky, A.V. Malko, N.I. Matuzova, V.V. Pokhmelkina, R.L. Khachaturova and others,
including those who noted the importance of objective law, which constitutes legal respon-
sibility, and not the role of legal responsibility as a phenomenon of subjective law.

In particular, V.P. Kazimirchuk and V.N. Kudryavtsev in one of the joint scientific pub-
lications pointed out that lawful and unlawful behavior are varieties of legal behavior and
this is the manifestation of the dialectic of law, which performs the functions of both regu-
lation and protection of public relations [14, p. 162-164]. N.I. Matuzov criticized the idea of
positive legal responsibility as being outside legal relations, that is, existing "in a social va-
cuum". He wrote that positive responsibility, as opposed to negative, is permanent and vo-
luntary, not temporary and coercive. At the same time, he argued that all responsibility ex-
ists within the framework of legal relations. Subjects of positive responsibility are all capa-
ble persons, and negative (retrospective) - only offenders [22, p. 197, 208-209.].

B.T. Bazylev considered the idea of positive legal responsibility as something subjec-
tive, which is only in the mind of a person, to be erroneous. He noted that consciousness
reflects the objective world and if responsibility is fixed in consciousness, then in reality
itself there is an object that is reflected in the elements of consciousness. Positive legal re-
sponsibility has objective grounds in the form of requirements for the fulfillment of certain
legal obligations and compliance with legal prohibitions [4, p. 40-46].

V.V. Pokhmelkin insisted that positive and retrospective legal responsibility should be
understood as voluntary and compulsory forms of implementation of the single legal re-
sponsibility enshrined in law. Positive and retrospective responsibility, in his opinion, re-
flect the dialectical unity of the disposition and sanctions of legal responsibility aimed at
achieving a single goal - ensuring the lawful behavior of the subject [27, p. 34-35].

With regard to the criminal liability of N.A. Lopashenko also rightly drew attention to
the fact that the criminal law prohibition is addressed to all members of society without
exception, and general preventive legal relations always exist, being the so-called positive
criminal law relations. The specificity of criminal law regulation does not imply the need to
formulate detailed rules of positive behavior, it is enough for persons to observe the main
thing in their behavior - the inviolability of the criminal law prohibition formulated in the
criminal law [21, p. 9-10].

R.L. Khachaturov also points to the existence of a normative basis for positive legal
responsibility. In this regard, he sees the difference between positive and retrospective le-
gal responsibility only in the fact that for the action of positive legal responsibility one
normative basis is enough, and for the application of negative legal responsibility, both
normative and factual grounds of responsibility are required [33, p. 108-109]. In the joint
works of D.A. Lipinsky and R.L. Khachaturov argue that the lawful behavior of an individual
is initially provided for by the rule of legal responsibility. It is the norms of legal responsi-
bility that streamline public relations [34, p. 231-232.].

R.L. Khachaturov is convinced that in the mechanism of normative regulation of pub-
lic relations, negative and positive forms of responsibility contribute to the achievement of
a single goal - maintaining public order. At the same time, positive responsibility has
a permanent and constructive character, in contrast to retrospective responsibility, which
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is a temporary phenomenon arising in connection with violations of the requirements of
norms. Retrospective responsibility without positive is meaningless, and positive legal re-
sponsibility without retrospective is defenseless, since it does not have its own security
[33, p- 106-109].

In addition, in disputes with his opponents D.A. Lipinsky and R.L. Khachaturov give
irrefutable arguments, pointing out that the opinions of opponents of positive responsibili-
ty do not agree with the dialectic, according to which all phenomena should be considered
in their unity, contradiction and struggle. Offenses are distinguishable from other actions
only because there is lawful behavior, and the compulsory form of the implementation of
legal responsibility exists only insofar as there is a voluntary form of its implementation.

Also D.A. Lipinsky and R.L. Khachaturov note that legal responsibility, being a kind of
social responsibility, is interconnected with it, defined as the ratio of species and genus,
part and whole. Distinctive features of legal responsibility, as one of the types of social re-
sponsibility, should not conflict with generic properties. Reasoning that legal responsibility
does not have a voluntary form of implementation means its separation from social re-
sponsibility into a special “non-social type” of responsibility and its exclusion from the sys-
tem of regulation of social relations [34, p. 166-167].

They also give another weighty argument. D.A. Lipinsky and R.L. Khachaturov rightly
point out that the recognition of the existence of the preventive function of legal responsi-
bility at the same time means the recognition of the existence of positive legal responsibili-
ty. This function is carried out up to the commission of an offense. Opponents of positive
legal responsibility, recognizing the designated function, reveal a contradiction in their rea-
soning. If we follow the path of denying positive legal responsibility, then this means that
there is a preventive function, but there is no corresponding form of legal responsibility
that performs this function [34, p. 169-170].

Such contradictions in the argumentation of opponents of positive legal responsibility
indicate the insufficient substantiation of their opinions.

At the same time, the study of legal responsibility is impossible without understand-
ing its goals and functions. There are also different views on the content and relationship of
these legal categories. It is advisable to study them in the course of independent research,
but we believe it is important to cite some of them.

Under the aim of legal responsibility in most sources, including the works of N.V. Vi-
truk, 0.V. Zhogin, D.A. Lipinsky, E.V. Noskova, S.N. Revina, M.P. Trofimova [7, p. 29-30;
10, p. 47-52; 20, p. 177-207; 29, p. 167-169; 32, p. 46-54], etc., the supposed ideal result
of influencing the behavior of subjects, to which the legislator and the law enforcement of-
ficer are striving, is understood. N.V. Vitruk, considering the definitions of the goals of legal
responsibility available in the literature, notes that most often they complement each other
or coincide in essence, reflecting the social necessity and purpose of responsibility in the
legal regulation of public relations. Among the goals of legal responsibility, he proposes to
single out the main (main, defining) and additional (intermediate), pursued by the legisla-
tor and law enforcement officers [7, p. 29-30].

There is also no consensus on the classification of goals in the scientific literature.
Many authors refer to the protection of law and order as the main goal of legal responsibili-
ty. All the functions of the legal institution under consideration work to achieve it [7, 29; 8,
p.73; 20, p. 223; 30, p. 108].

In one form or another, this goal was enshrined in legal acts. For example, according to
Art. 2 of the Code of Civil Procedure of the Russian Federation, civil proceedings should contri-
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bute to the strengthening of legality and law and order, the prevention of offenses, the forma-
tion of a respectful attitude towards the law. Art. 3.1. The Code of Administrative Offenses of
the Russian Federation proclaims the purpose of administrative punishment to prevent the
commission of new offenses both by the offender himself and by other persons. Sometimes in
legal acts, the goals of legal responsibility are inseparable from the tasks. In particular, the
criminal law in Art. 2 of the Criminal Code of the Russian Federation, the protection of public
order, public safety and the prevention of crimes is its task, not the goal.

The legislation on administrative offenses declares as its tasks the protection of the
individual, public morality, the legitimate economic interests of individuals and legal enti-
ties, society and the state from administrative offenses, the protection of human and civil
rights and freedoms, the health of citizens, the sanitary and epidemiological well-being of
the population, the environment, the established procedure the exercise of state power,
property. At the same time, it also includes in the list of tasks the protection of public order,
public safety and the prevention of administrative offenses [see: Art. 1.2 of the Code of Ad-
ministrative Offenses of the Russian Federation], despite the fact that the latter of them is
simultaneously designated in another provision of the Code of Administrative Offenses of
the Russian Federation as the purpose of applying administrative action.

Arguing about the relationship between the goals and objectives of legal responsibili-
ty, V.N. Vitruk notes that the goals are specified in the tasks for the protection and protec-
tion of certain objects of legal regulation and goals and objectives are achieved in the
course of exercising the functions of legal responsibility. He sees the relationship of these
legal categories in the sequence: goal - tasks - functions [7, p. 32].

D.A. Lypynsky looks at their relationship somewhat differently and does not use the
category of the problem. He points out that the content of the goals of legal responsibility is
due to the need to oust negative social phenomena in society, and the functions of legal re-
sponsibility are the directions of its legal impact. Through the functioning of legal respon-
sibility, the goal is transformed into an objective reality (result). He clearly presented his
vision of the relationship between the legal categories under consideration in the following
sequence: goal-function-result [19, p. 178-180].

It should be noted that many authors adhere to the idea of the functions of legal re-
sponsibility as the main directions of its legal impact [for example: 5, p. 138; 10, p. 67-83;
19, p. 181; 26, 160-182; 32, p. 25-45; 37, p. 21], while distinguishing different of them.

For example, M.I. Baytin to highlight the main functions of law uses a two-pronged
criterion, which includes the nature of the impact on social relations and the goal. At the
same time, he calls the regulatory function, which, depending on the nature of the impact
on social relations, is subdivided into regulatory-static, regulatory-dynamic and regulatory-
protective, and also points to the educational function, which, in his opinion, is not the main
one and, in fact, not legal [5, p. 138-142].

N.V. Vitruk defines the main functions of legal responsibility as restorative-
compensatory and punitive-penalty, and as additional functions - preventive and educa-
tional [7, p. 31].

D.A. Lypynsky notes, along with educational, punitive, preventive and restorative func-
tions, also regulatory. At the same time, its goal is to prevent offenses, which is achieved
through general and private prevention. Private - is aimed at ensuring the lawful behavior of
persons who previously committed tort, and the general - at the formation of lawful behavior
of those who have not previously violated the law [19, p. 181, 185]. 0.V. Zhogin, E.A. Noskova,
M.P. Trofimov also support the existence of a regulatory function.

134



Theory of State and Law

At the same time, some authors, in particular A.V. Melekhin, without highlighting the
regulatory function, nevertheless points to such functions of legal responsibility as general
preventive, affecting the behavior of all citizens, and private preventive, aimed only at of-
fenders [24, p. 447].

The effectiveness of the functions of legal responsibility largely depends on whether
the observance of the principles of law is ensured during its normative consolidation [37,
p. 21]. At the same time, there is a problem of discrepancy in the understanding and defini-
tion of the principles of law, their classification. In many respects, the position of the authors
depends on scientific legal thinking and scientific school. For example, M.I. Baytin noted that
the principles of law are the initial, defining ideas that constitute the moral and organization-
al basis for the emergence, development and functioning of law. At the same time, he singled
out general legal, intersectoral and sectoral principles. In turn, he divided the general legal
into moral-ethical or moral and organizational [5, p. 123-137].

There is no doubt that the role of principles in the formation of law in general and the
institution of legal responsibility in particular is currently not questioned. The content of
the principles and the requirements for their implementation are enshrined in internation-
al and national legal acts.

Legal principles are reflected in the Universal Declaration of Human Rights, the Euro-
pean Convention for the Protection of Human Rights and Fundamental Freedoms and other
international treaties, the Constitution of the Russian Federation, and other federal laws,
including those containing norms of legal responsibility.

In particular, in the provisions of Art. 3, 4, 5, 6, 7 of the Criminal Code of the Russian
Federation enshrined the principles of criminal responsibility. These include the principles
of legality, equality of all before the law and court, the principle of guilt, the principles of
justice and humanism. Unfortunately, not all principles have taken their concrete form in
the form of definitions. This also applies to such a universal principle as justice, which to
a large extent remains a category of legal consciousness, an idea of what purpose the law
should pursue and what should happen in accordance with the law.

The obligation to observe justice in the criminalization of acts in the Russian legal system
follows from the clarification of the constitutional meaning of domestic criminal legislation.
The Constitutional Court of the Russian Federation, correlating its content with the require-
ments of the Constitution of the Russian Federation, has repeatedly indicated that the preven-
tion of crimes should be based on the constitutional principle of justice and the federal legisla-
tor, establishing the criminality of socially dangerous acts, should proceed from this [1].

The principle of the equality of all before the law and the court finds its manifestation,
including in the establishment of equal responsibility. The content of this principle has also
been repeatedly formulated in the decisions of the Constitutional Court of the Russian Fed-
eration, which emphasized its universal nature and importance for assessing legislative
regulation [2]. Compliance with this principle, which guarantees protection against all
forms of discrimination, means the prohibition of introducing such differences in rights
that do not have objective and reasonable justification.

As for the inevitability of responsibility, this idea was substantiated in the work of
C. Beccaria "On Crimes and Punishments". Not in cruelty, but in the inevitability of punish-
ment, he saw an effective way to prevent crimes [6, p. 123-124]. In the modern under-
standing of some authors, for example, A.V. Pomogalov, the principle of inevitability of re-
sponsibility concretizes the principles of legality and equality of all before the law and the
court and is one of the conditions for building a legal state [28, p. 10, 60, 94].
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Thus, the observance of the principles of legal responsibility belongs to the founda-
tions of the constitutional legal order [3]. In scientific works, the subject of which is the
reasons for the choice of criminal behavior by the individual, the violation of the principles
of legal responsibility is recognized as a circumstance that determines crime.

In particular, V.V. Luneev, considering economic relations and crime, refutes the
widespread idea that it is caused by poverty and social disorder. Based on a deep analysis
of the causes of crime, he comes to the conclusion that it is largely a consequence of non-
compliance with the principle of equality of members of society before the law and selec-
tive criminal liability [17, p. 510].

Legal liability, as a legal phenomenon, cannot be an exception and does not corres-
pond to general legal principles.

Summing up the study of the goals, objectives, functions and principles of legal re-
sponsibility, it is necessary to note convincing arguments in favor of the fact that their con-
tent was developed taking into account the need to achieve socially significant results that
constitute not only a retrospective, but also a positive aspect that predetermines lawful be-
havior. Therefore, legal responsibility is an integral part of social responsibility and belongs
to one of the fundamental categories of legal science.
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ITPABOBAA 3AIIUTA ’KUBOTHbBIX B UPAHE:
OT ABECTbI 10 BUJIJIA O 3AIBMUTE A KUBOTHbBIX

AHHomayusa: Aemopusl paccmampugaiom npobembl Npasogo20 pez2yaupo-
8aHUS 3aWjUMbl HHUBOMHbIX 8 cospemeHHOU Pecnybauke HpaH, onupascb Ha 0aH-
Hble, npedcmasieHHble op2aHudayuell «BcemupHasa 3aujuma xueomHuuix». B cma-
mobe uccaedyromcsi mpaduyuu ob6pawjeHust ¢ HHUBOMHbIMU, npucywue UpaHyam
8 dpesHull nepuod ux ucmopuu. ABmopsl AHAAUIUPYHOM HOPMbL CBAUEHHOU KHU2U
«Asecmvul», pezyaupyrnujue 0meemcmeeHHOCMb 3d Npu4vuUHeHue 8peda HCU3HU
U 300p08bI0 HCUBOMHDBIX, NPOBOOSIM NAPAAAEAU C COBPEMEHHbIM COCMOSIHUEM Npa-
808020 pezyauposaHus daHHOU chepbl 06wecmeeHHbIX omHoweHull 8 Pecnybauke
Hpan.

Knoyesuwie cnoea: «Asecma», 30poacmpusm, 3auuma HUusomHblx, BcemupHas
3auuma H#UusomHbuIX, bu/1b 0 3aujume JHUBOMHbLIX, NPABA HCUBOMHDIX.

Bo BceM IJMBUJIM30BaHHOM MHpe aKTyaJIbHbIM CTAHOBUTCS BONIPOC O 3aLLUTE )KUBOT-
HBIX, KaK JMKHX, TaK U JJOMallHUX. MHOrHMe eBpoOIlelCKHe rocyAapcTBa NPUCOeAUHUIINCh
k Kemb6pumxckoit [Jleknapauuu o Co3HaHuu [15], mpu3HawUledl HaJU4YUe Y >KUBOTHBIX
CO3HAHMUA, U NPUHAJIM COOTBETCTBYIOIME 3aKOHBI O 3alUTe IpaB XUBOTHBIX. B Apyrux
rocyapCcTBax Jiejia 06CToAT MHave. ABTOPBI HACTOsILEeN CTaTbU U3YYUJIU NIPOOGJIEMBI, CBS-
3aHHbIE C 3aLMTON )XKUBOTHBIX B UpaHCcKoH pecny6MKe, 06palasch K ApeBHEUIINM U CO-
BpeMeHHbIM HUCTOYHUKaM. Tpajuuus 6epexXHOro OTHOIIEHUsI K HEKOTOPbIM BHU/JAM >KU-
BOTHBIX CyllleCTBOBaJsa B MpaHe c riy60koi ApeBHOCTU. B HacToslee BpeMs, oA BIUA-
HUEM COLIMO-KYJIbTYPHBIX GaKTOPOB U TSXKeJOM S5KOHOMUYECKON CHTyallud MHOTHE BO-
IPOCHI 3aLUThI }KUBOTHBIX OCTAIOTCA HepelleHHBIMHU.

CorsiacHO peJIMrMO3HbIM Ipe/CTaBJeHUAM JIpeBHUX UPAHIEB, HalleJUIUM CBOE OT-
pakeHue B peJIMTMO3HO-3TUYECKOM U NIPAaBOBOM TpaKTaTe «ABecTa», BCE KUBOE U HEXHU-
BOe B 3TOM MHpe ABJIIeTC TBOPEHHEM OJHOI0 U3 BYyX 00KeCcTBeHHbIX HadaJ. [IpuBep-
’KeHLbl 30p0acTpH3Ma OJIULETBOPAJU BCE J0OpOe U CBeT/IOe C MpOosiBJeHUWeM 6ora mo
nMeHHU Axypa Masza, a Bce 3J10e ¥ HEUYUCTOe — ¢ 60roM 3J1a AHxpa MaHbio. [li1o0pogHbIe
3eMJIM, BOJia, BO3/lyX, OTOHb U BCE MOJIe3HOEe JJIs1 YyesloBeKa NPOBO3TIJallajoch pe3yJibTa-
TOM TBOpeHUs Axypa Maszbl, HAIPOTUB, NMYCTbIHA, 60JI€3HH, CMEPTb — NMPOU3BOAHBIMU
3JI0r0 Havyasa — 6ora Auxpa Manbio [2]. Bce »XMBOTHBIE, C TOYKH 3peHHS 30p0aCTPHUILEB,
TaKXe JleJIJINCh Ha OPOX/AEHHBIX 3JIbIM WM AOOPbIM HayasoM, B 3aBUCHUMOCTH OT TOTrO,
NPUHOCUJIA OHHU N0JIb3Yy UJIM BpeJ 4esioBeKy. Tak, 61aruMHy U 0JIe3HBIMU CYUTAJIUCh €XKH,

* PomaHnosckas Bepa BopucosHa, 3aBefyouias kadeApoil TeOpuu U UCTOPUHU ToCyAapCTBa U IpaBa
ropuandeckoro ¢akyapTeta Huxeropojckoro rocyfapcTBeHHoro yHuBepcuTera uM. H.M. Jlo6aueBckoro,
JIOKTOp IPUANYECKUX HayK, Tpodeccop. E-mail: vera_borisovna@mail.ru

* 3asypbexkos PapudyH 3asypbexosuy, npenojaBaTesnb KadeApbl TEOPUM U HCTOPUM OCYAapCTBa
Y MpaBa pujuieckoro ¢akyabretra Hikeropoickoro rocyjapcTBeHHoro yuuBepcuteta uM. H.U. Jlo6aues-
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JIMKO6Pa3sbl, JACKU, BOJsIHbIE BbI/IPhI, @ TAKXKe JIOMAlIHUE }KUBOTHbIE. K BpeZJoHOCHBIM OT-
HOCHUJIMCh XUIIHbIE 3BEPU U MITHUIb], 3MeH, HacekoMble [1].

JlaHHOe MUPOBO33peHHEe OINpeJesUI0 OTHOLIeHHWe JAPEeBHUX HPAHIEB K MPABOBOU
OXpaHe pa3/IMYHbIX »KUBOTHBIX. Tak, B «ABecTe», CoJiepKaBlliell He TOJIbKO PeJIMTHO3Hble
Y 3THYeCKHe HOPMbI, HO TaKXe U paBOBble MpeAIrCcaHus, IPOBO3IJ/Iallagoch, YTO X SB-
JsieTcst TBopeHueM busaroro Jlyxa. Exx «c moJIiyHOUM M 10 BOCXO/ia COJIHI[A BBIXOJUT YOU-
BaTh ThICA4YM TBOpeHUM 3s0ro [lyxa» (peub UAET 0 MypaBbsX U 3MesiX), a IOTOMY 3a yOUH-
CTBO €Xa ObLJIU NPeJlyCMOTPEHbI OJTHOBPEMEHHO PeJIMTHO3HbIe U CBETCKHEe CAaHKIUU: «KTo
yOHBaeT exa, TYOUT COOGCTBEHHYIO Ly Ha JIEBATh NOKOJIEHUH BIepéjl, He HAWIET OH My-
TH yepe3 MocT YuHBaj...» (13. 1. 3) [1]. B kauecTBe CBETCKOM Mepbl HaKa3aHUs 3a YOUUCT-
BO eXa OblJa MpeJlyCMOTPEeHa «ThICSYa YJAapOB KOHCKOW IJIETHIO U ThICSYA YJAPOB XJIbI-
ctom» (13.1.4) [1].

Ocoboe BHUMaHUE yaeseTcs B «ABecTe» peryJMpoBaHUI0 OTHOLIEHUH, BO3HUKAIO-
IIUX B CBSI3U C MPUYMHEHHUEM Bpe/ia >KU3HU U 3/I0POBbI0 COH6AKH, KOTOpasi Urpasa Kiue-
BYIO pOJib B X035IMCTBEe APEBHUX HPAHILEB, OXpaHsAs UX XKUJIUILA U cTaja: «Cobaky co3jai,
o 3apatywTpa, 1, Axypa Masaa..., poxx/ieHHOM OpaThb e/ly y YeJIoBeKa U CJIeJUTh 3a J00poM
ero. {I, Axypa Masaa, caesian co6aky CUIbHOW MPOTHUB 3J10/i€€B... U KT0O 661 HU pa3dyau eé
roJIoOCOM CBOUM, HU BOp, HU BOJIK HUYEro He YHECYT M3 Jl0Ma He3aMeTHO OT XO3sIMHA...»
(13.VI. 39,40) [1].

B «ABecTe» perjiaMeHTUPYeTCsl OTBETCTBEHHOCTb 3a pa3HOOOpa3Hble NPeCTyIJIEHUs
IPOTUB KU3HU U 3/I0POBbsI COBGAKHU: YOUNCTBO, MPUYMHEHHE TeJIeCHBIX OBPEXIeHUH, OT-
Ka3 yXaXXKUBaTh 32 CO6AKOH U JIp.

Y6uiicTBO cO6aKM HaKa3blBaJOCh Pa3/IMYHO B 3aBUCUMOCTU OT TOT0, KOMY OHa MpH-
HaJjiexasla: cCaMOMYy CTPOrOMy HaKa3aHUIO NoJBepraJjicad youia cobaku nacryxa, youiia
cob6aKM JOMOX035IMHA KapaJics Msrdye yOuuIlbl MacTylibeil cobaky, HO CTPOXKe, YeM youina
cobaku OXOTHHMKA. B kKauyecTBe OTAEJNbHOIO MPECTYIJIEHHWS pacCMaTpPUBaIOCh YOUICTBO
menka (13, I1. 12-15) [1].

TakuM 06pa3oM, BbICTparBasiacb CBOe0O6pa3Hasi vepapxusi cobak Mo UX 3HAYUMOCTHU
B XO351IMCTBe JAPEBHUX UPAHIEB: HAUBBICIIYIO [IEHHOCTDb MPeACTABJSJIA COOAKH, OXPaHSIO-
IMe CKOT, lajiee — COOAKH, OXpPaHSAIIMeE XXUJIHIIE, U, HAKOHELl, 0OXOTHUYbH COOAKHU.

HakaszaHulo nozBeprajoch TakKe HaHeCeHUe TeJIeCHOrO BpeJa cobake B BHJle U3-
OueHMs], OTpPe3aHUs yxa WM Jialbl, BCIeJCTBHE Yero cobaka yTpayMBasia CBOE XO3SUCT-
BEHHOe Ha3HaueHHUe (CNOCOOHOCTb OXPaHATh A0M JUOO cTepedb CTaZ0, YTO MPUBOAUJIO
K KpaXke UMYIeCcTBa UK oBell). B yKazaHHBIX cy4yasix «ABecTa» npejucbiBasia MpecTyI-
HUKY OIVIATUTh YOBITKH U YIVIATUTh 3a YBeube CO6AKH, KaK 32 YMblIIJIEHHOEe HaHeCeHUe
pansbi (13, 11. 10-11) [1].

Enié omHOM pa3HOBUAHOCTbBIO NPECTYIJIEHUSI IPOTUB COOAKU CYUTAIOCH KOPMJIEHHE
eé HeMPUTroHOW MULIEHN: «... KOT/Ia HEKTO JlaeT cobake MacTyxa UJM I0MOX03siMHa Hepas-
Jlpo6JiIeHHble KOCTH U CJIMIIKOM FOPSYYI0 MUILY; eC/IM KOCTH 3aCTPSAHYT B IJIOTKE Y CO6aKHU
WJIM NOBPEeASAT el 3yObl; UM eC/IU MUlla 000X0KeT el NacTh WU S3bIK, U cOOaKa MOXeT
TSPKKO 3aXBOpAaTh — 3TOT YeJIOBEK CTAHOBUTCA rpelwitHuKkoM» (15, I, 4) [1]. CBeTckoe Haka-
3aHHe MpeaAyCMAaTPUBAJIO OT NATUAECATH JIO ABYXCOT YIAapPOB KOHCKOU IJIEThIO HUJIU XJIbI-
crtoM. KosinuecTBO y1apoB 3aBUCEJIO OT TOr0, KOMY UMEHHO MPUHAAJIeXala cobakKa — mac-
TYXY, IOMOX035IMHY, OXOTHUKY UJIH YKe SIBJIsJIach yJU4YHOU cobakou (13.1V. 24-27) [1].

«ABecTa» mpeANyCcbiBaJa 30p0ACTPUUIAM MPUJIOKHUTD BCE YCUJIHUS JJisl 3a60ThI 0 Ge-
peMeHHOHN cobake U eé MOTOMCTBe, NOJA0O6HO TOMY, KaK OHU 3a60THJIUCh 0 GepeMeHHOH
»KeHIIMHe. /laHHYI0 006513aHHOCTb J0/DKEH OblJI B3ITh Ha cebsl TOT MOC/e[0BaTe/b 30poa-
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CTpU3Ma, OKOJIO JioMa (KOHIOUIHM, NacTOHUIlLA U Jp.) KOTOpPOro O6yAeT obHapy»keHa Gepe-
MeHHas cobaka: «Ec/i He OyZieT OH yXa>KMBaThb 3a Hel, U MPUIJIO/, IOTMOHET, I0/DKEH OH MO-
HECTU HaKa3aHUe, KaK 3a npeayMblilieHHoe younctBo» (15. III. 22) [1]. U36ueHue roToBoit
OLEHUTBHCS COOAKU KapasioCh CEMBIOCTAMM y/apaMH IJIETbI0O U TaKUM Ke YMCJIOM yAapoB
xsibicToM (15. IV. 50) [1]. YesioBek, coBepIaouiyii 1eiCTBYs, 3aNyTUBalOIIe GepeMeHHYI0
cobaky, «beras 3a HeW, KpUya WM xJiomas B JIaJ|0lIN», a TaKXKe, ec/y, yoeras, cobaka najjaia
B IMY, KOJIOZIEl], B PEKY U TshKeJs10 3aboJieBasia, CTaHOBUWIICS rpemiHukoM (15, 1, 3-6) [1].

CuuTa/IOCh TPEXOBHBIM MPOrHATh COGAKY MACTyXa WM JJOMOX03sIMHA, KOTOpas Mpo-
X0JIUJIa MUMO Ybero-jubo JIoMa, OHAKO 3TO JleCTBHE He BJIEKJIO CBETCKOI'0 HaKa3aHMUS
(13.1X.49) [1].

CoryiacHO HOpMaM «ABeCTbI», OTBETCTBEHHOCTb 3a 3/I0POBbe COOAKH L[€JTMKOM BO3-
Jlarajiacb Ha e€ X035IMHa, U 0TKa3 X03sMHa NpeANPUHUMATh JOJ/DKHbIe Mepbl [1Jis JieUeHUsl
cobaKM paccMaTpUBaJICS, KaK NpPeCTYNHOe JiesiHUe, NOoJJiexkalllee Haka3aHUI0. B yacTHo-
CTH, B «ABeCTe» COJlepKaTCs YKa3aHUSA JIJisl X035iMHA COOAKU O TOM, KaKue JIeHCTBUS Heo6-
X0JJUMO MpeANpUHAThL Ha C/y4ald NOTEPH €l0 HI0Xa, BeJib «CoOaKa, MoTepsiBIlas HIOX, MO-
KeT yNacTb B IMY, WJIM B KOJIOZIEL], UJIM B MPOMNACTb, UJIK B PEKY, WM B KaHaJl, U MOTU6-
HyTb» (13.V.35-38) [1].

NHTepecHO, 4TO «ABecTa» pacCMaTpUBaeT c06aKy He TOJIbKO KaK 00'beKT MpecTyIl-
HOT'0 TIOCAATATeJIbCTBA, HO U B Ka4eCTBe CyO'beKTa NpecTyIieHus. Tak, COriacHO JaHHOMY
MCTOYHUKY, eCJIU «belleHas: cobaka HAGpPOCKUTCS Ha OBIY MJIM Ha YesI0BeKa, TO I0/PKHA OHA
MOHECTH HaKa3aHUe 3a 3TO, KaK 3a npeAyMbliieHHoe youiictBo» (13. V. 31) [1]. BeweHnoi
cobake, MepBbli pa3 paHUBILEN OBIy WM 4YeJIOBEKa, OTpe3asid MpaBOe YXO, paHUBLIEH
BO BTOpPOM pas - JieBOe yX0, B TPeTUH pa3 — Hajipe3aJiu MpaBylo Jialy, B YeTBEPThIN - Je-
BYI0 JIaly, B OATbIN — oTpe3asu xBocT (13.V. 32-34) [1].

TakuM o6pa3oM, NpecTyIjieHUsl NPOTUB cob6aK paccMaTpyuBaiuch B [lpeBHeM HpaHe,
C OJIHOHM CTOPOHBI, KaK MOCAraTeJabCTBa Ha TBopeHUe Axypa Mas/pl, a, ¢ Apyroi CTOPOHBI,
KaK NpecTyMHble JesHUS B OTHOIEHUH UMYIIeCTBA X035MHA, I03TOMY MPECTYNHUKY I'PO-
3WJIM OJHOBPEMEHHO KaK PeJIMTM03Hble, TAK U CBETCKUE CAaHKL[UH.

JlpeBHUEe WpaHIbl, CIeAys PeJUTrHH 30p0acTpu3Ma, MOHUMAJIH, YTO YMBbIIJIEHHOE
IpUYUHEHHEe CTPAIaHUS ) KUBOTHBIM — 3TO I'peX, HO MPAaBOBbIMU CAaHKLUSIMH 3aIUIIAIHUCH
TOJIbKO HEKOTOPbIE U3 HUX.

CoBpeMeHHble UPaAHIlbl, He BCe SIBJSIOTCA MOTOMKAaMH JJpeBHUX 30poacTpuiiies. [lo-
JlaBJisitolliee 60JIbIIMHCTBO UCIIOBEAYET MCaaM, NPUAEPKUBAETCS KYJAbTYPHBIX TPaJULUN
MCJ1aMa, KOTOPBIM TaKKe MPU3bIBAeT K TYMaHHOMY OTHOIIEHUIO K YKUBOTHBIM.

AHanu3 COBpeMEHHOr0 COCTOSIHUSI 3aKOHO/ATEeNbCTBA B chepe 3aluThl NMPaB KUBOT-
HbIX B MpaHe AeMOHCTpUpPYeT c/eAylollyo KapTUHY. B HacTosiiee BpeMs »KMBOTHbIE BOC-
IPUHHUMAIOTCS KaK UMYIecTBO. OTMeTHM, YTO BO MHOXKECTBE UHBIX I'OCY/IJAPCTB CYIeCTBYeT
JIpyrod Mojxoj, OCHOBaHHbIM Ha Kemobpumxckod Jeknapanuu o CosHaHuu [15]. Tak,
M.U. I'nymiko ykasbiBaeT, 4To, «Hanpumep, B Kanaze, CIIA u MHBIX CTpaHax »KUBOTHbIE Ha 3a-
KOHO/IaTe/IbHOM YPOBHE PAacCMaTPUBAKTCA He KaK UMYILECTBO, a KaK >KUBbIe cyllecTBa. KoH-
KkpeTHO, Busib 54 KaHazipl 4ETKO yKasbIBaeT Ha TO, YTO ">KUBOTHbIE He SIBJISIOTCS BELbIO;
OHMU - ’KUBbIE CyIlleCTBa U 06/1a/]Jal0T 6M0JI0TUYeCKHMU TOTPeOGHOCTAMU"» [4, ¢. 272-278].

B Hell mocTy/iMpyeTcs, YTO KpoMe YesIOBeKa, CO3HAHUEM 00JIaIal0T U UHbIE CYIIeCcTBa:
MJIEKOIUTAIOLIME, ITULb], HEKOTOPbIE BH/Ibl MOPCKUX KUTeJIel U MOJIJIIOCKOB. X co3HaHUe
He PaBHOIIEHHO YeJIOBeYeCKOMY, O/IHAKO, CXO/ICTBO, 6€3yCJIOBHO, €CTh: peaKIUsl Ha BHEIIHHE
pasApakUTe/d HEPBHOM CHUCTEMBI XUBOTHOTO, CIIOCOOGHOCTb HUCHBITHIBATh 60JIb U Apyrue
YyBCTBA, BECTU OCO3HAHHYIO J1eATeJIbHOCTb — CEr0/JHA 3TO HAy4YHO JJ0Ka3aHHbIN pakT [15].
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C 2017 roga B UpaHCKOM MapJiaMeHTe 00Cy»K/jaeTcsl 3aKOHOIMPOEKT, 3alpeuiariiui
IpUMeHeHUe K KUBOTHBIM PU3UYeCcKOro Hacuius. TeM He MeHee, COTJIaCHO JOKJaAy Op-
raHu3anuu «BcemupHas 3amuTa xXUBoTHbIX» («World Animal Protection», dasiee « WAP»),
MPAHCKUU 3aKOHOMPOEKT He COJIeP>KUT KaKUX-JIMO0 YIOMUHAHUM O HAJIMYUH Y 2KUBOTHBIX
KaKUX-J1160 GopM CO3HAHHUS U 4YBCTB [17].

B UpaHe 10 cux nop He NPUHATHI HOPMBI, IPSMO 3aMpellanliue }KeCcTOKoe obpailie-
HUE C )KUBOTHBIMHM, U He yCTAaHOBJIEHbl HOPMaTUBBI MO 3KCIJIyaTalluX KUBOTHBIX B CeJIb-
CKOM XO3MIMCTBe. B mpaBe HET orpaHUYeHUI Ha COJiep:KaHUE HEKOTOPDIX >KUBOTHBIX B KJIET-
KaX, B MIOMellleHUsX 6e3 J0CTaTOYHOrO OCBEleHMs, He YCTaHOBJIEHbl HOPMbl MUHHMaJlb-
HOTO BpEMEHH BBITYJIa, BbINIAca, IKCIJIyaTallMy, pa3BeleHus U BblpallluBaHUSA CeJIbCKOXO-
31 CTBEHHbIX })KUBOTHbIX. OTCYyTCTBYIOT IpPaBUJa, yCTaHABJMBAIOLIME YCA0BUS U BpeMS UX
TPaHCNOPTHUPOBKH, y60s1. [IpuHATEIA B 2009 3akoH Pecny6snku MpaH «O coBpeMeHHOU
cUCTeMe KMBOTHOBO/CTBa» [7] perysupyeT caHuTapHble Tpo6JieMbl IPOM3BOACTBA U CObITA
MSICHOM NpPOAYKLHWH, HO MPAKTUYECKU He KacaeTcsl BOMPOCOB 3alUMThI MPaB KHUBOTHbIX
B paccMaTpuBaeMoi chepe.

CoryiacHo oTueTty opranusanuu « WAP», B UpaHe oTCyTCTByeT 3aKOHO/|aTeJIbCTBO, Mpsi-
MO peryJivMpyloliee cojJiep>kaHue )KMBOTHbIX B HeBoJie. OfiHaKo, o faHHbIM CMU, npaBuTeb-
CTBO BCe e He OCTaBJ/isieT 6e3 BHUMaHUs C/Iydau KeCTOKOro obpalleHust B 3oonapkax [10].
BoJiee Toro, B 2018 roay /JlenmapTaMeHT OKpY»Kalollel cpe/bl BbICTYIHJI 3a CO3,aHUE OHJIaNH-
1aTGOPMBbI, OCYLIECTBISAOLEH MOHUTOPHHT 300M1apKOB Mo Bcell cTpaHe [11]. [IpegnpuHu-
MalTCS OTZe/IbHbIE MOMNbITKU 3alIUTUTh NIpaBa YKMUBOTHBIX, UCIIOJIb3YEMbIX B pa3BJeKATENb-
HbIX 1essax. Tak 20 mapta 2016 roga MUHHUCTEPCTBO OKpY»Karollel cpeibl MpaHa 06bsIBUIO
0 TOM, 4TO OoJibllle He Oy/JieT BblAaBaTh pa3pelleHus Ha UCMOIb30BaHUE JUKUX KUBOTHBIX
B LIUPKaX, TeM caMbIM (paKTHUUYECKHU 3alIPETUB UCI0/Ib30BaHUE JJUKUX >KUBOTHBIX B IIUPKaX MO
Bcei ctpade [13]. B 2019 roay 6b11u 3anpeleHbl AeJbduHapu [14].

Tsxxeno¥ octaeTcqa cUTyanys C 3allMTOM NPaB JOMAlIHUX NMTOMIEB. 3aKOHOATe b
He TOJIbKO He MbITAeTCs 3alMTUTh UX NPaBa, HO, [0 HallleMy MHEHMUIO, IPUHUMAaeT 3aKo-
HbI, 3TH IpaBa yuemasawnde. HecMmotpsa Ha To, yTo B 2014 roay B r. Te36pu3 6bl1 ycTa-
HOBJIEH 3alpeT Ha yOHUICTBO OpPOLIEHHBIX X035ieBaMU KOLIEK U C06aK, N0 00Hble UHUIUA-
THUBbl HOCAT €JAWHUYHBIA XapakTep. B uyacTHocTH, 0b6CyxJaeTcsi 3aKOH, KPUMHUHAJIU3U-
pymoiui cogepxanue cobak. Eciu MepKivc npuMeT 3aKOH, TO 3a €ro HapylleHWe UpaH-
1aM OyZieT rpo3UTh yroJ0BHOE HaKa3aHWeE, a UMeHHO 74 yjapa mJeTblo MO0 KPYNHbINA
mtpad B pazMepe, skBUBasieHTHOM cyMmMaM oT 200 0 2000 ¢pyHTOB cTepIMHTOB [5]. Yke
cero/iHs BJIaJieJibljaM C06aK 3amnpelieHo caXkaThb UX PsAZOM € cO60M B MalllMHY, BbITYJIUBATh
B 00111eCTBEHHBIX MecCTax [8].

CuTtyanum ycyry6JssieT peauruo3ubiid pakrop. Tak, B peTBe asgTosibl Hacepa lllupa-
34, COOOILAaeTCsA 0O TOM, UTO B COOTBETCTBUM C MCJIAMCKUMMU HOPMaMH, COOAKHU SIBJISIIOTCS
«HEYUCTbIMU» KUBOTHBIMU [12]. YUUTbIBasA TEOKPAaTUYECKUN XapaKTep rocyapCTBEHHO-
ctu UpaHa, noZj06Hble 3asiBJIeHUsI 60r0CI0BOB MOTYT 3HAUUTEJIbHO OCJI0KHUTD U 6€3 TOro
He3aBUHOE MOJIOKEHUE JOMAIIHUX )KUBOTHBIX.

He yperysvpoBaHO npaBoBOe NOJIOXKEHUE KHUBOTHBIX, UCOJIb3YEMbIX B HAyYHbIX 3KC-
nepuMeHTax. CoobiiaeTcs Jivilb, 4To B 2004 roay no cBoeit ”HULMATUBE 60Jiee 50 MpaHCKUX
YHUBEPCUTETOB CO3/1aJIU B KAOXK/A0M yUpPeX/JEeHUN 3TUYEeCKUe KOMUTEThI B 006/1aCTH HcCCJie-
JIOBaHUH Ha >KMBOTHBIX. UX 1leJib — coleiCTBUE YAYYIIEHUIO MOJIOKEHUS J1ab0pPaTOPHBIX
*KUBOTHBIX B COOTBETCTBUU C TPEOOBAHUSMHU PEJIUTUU HCJIaM U 00OLIEMHUPOBBIMU TEH/IEH-
nusamu. B 2019 roay rocyaapcTBo BBeJsio 3anpeT [9] Ha Bce MepONPUSATHS 110 BUBUCEKIIUU
KUBOTHBIX BO BCeX Haya/IbHbIX U CPEJHUX ILIKO0JIaX, a TAKXKe B paMKax Hay4YHbIX KOHKYp-
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coB. (BuBuceknusa (0T JiaT. vivus - »KHBOU U sectio — paccekaHUe), )KUBOCEYEHUE, BbINOJI-
HeHMe olepalyi Ha )KUBOM )KUBOTHOM /11 U3y4eHUs QYHKIMHA OpraHru3Ma, AelCcTBus Jle-
KapCTB, BEILeCTB, pa3pab0TKU METOJ0B XUPYPruuecKoro jedyeHus u T.1.) [3]. UcnbiTaHus
Ha »KMBOTHBIX JIJI1 KOCMETUYEeCKHUX LieJlel 3aKOHOJAaTe/IbHO He OTPaHUYEHO.

3aKoHO/ATeJbCTBO MpaHa coflepKUT psiJ, 3aKOHOB, TaK UJIM MHAaYe Kacaroluxcs BO-
IPOCOB OXpaHbl AUKOU Npupobl. OHAKO HU B 3aKOHE 0 pbIO60JIOBCTBE U 0X0Te 1967 roja,
HU B 3aKOHe 06 oxpaHe OKpy:atouiei cpesbl 1975 rojja He BbIsiIBJIeHa HAllpaBJE€HHOCTb Ha
obecrnieyeHue 6JIaronoJy4us KUBOTHBIX. /leslaeTcs aKLeHT Ha YCTaHOBJIEHUHW aJIMUHUCT-
pPaTHBHOIO KOHTPOJIA NMOTpebJieHUsl 4YeJOBEKOM XKUBOTHBIX PECYpCOB M OIpeJie/IeHHON
MOJINTHUKE 110 COXPaHEHHUI0 6HMO0JIOTUYECKOTr0 pa3Hoobpa3us. TeM He MeHee, CO3/JaHUe CHUC-
TeMbl Ha/l130pa U MOHUTOPUHTIA 3a JJUKOW IPUPOJIOA U MOPCKHMMH pecypcaMy, a TaKxe ycC-
TaHOBJIEHHME OTPaHWYEHUH Ha OXOTY U CTPesb0y B HEKOTOPBIX OXpaHseMbIX pallOHax 3a-
KJIaZiblBaeT OCHOBY JlaJIbHENIIero pa3BUTHUSA 3aKOHOLaTebCTBa B 3TOM 06J1acTU. B cBoeM
Jlokyaze KoHBeHIIUM 0 6U0JI0THYECKOM pa3Hoo6pa3uu 3a 2015 roj, MpaHCKOe paBUTEb-
CTBO COOGLIMJIO 06 YCHEIIHOM NpOeKTe M0 COXpaHEHUIO renap/ioB, a TAaKKe O JesTeJbHO-
CTU B OTHOLLIEHUH JPYTUX BU0B, HAXOAAIIMUXCS 0/, yTPO30i hcue3HOBeHuUs [16].

[IpaBuTebcTBO MpaHa noguyepkuUBaeT, 4To 3pPpeKTHBHAA 3alUUTa JUKON IPUPOJbI OC-
JIOXKHSIETCS COLIMA/IbHO-9KOHOMMYECKUMU U COLIMO-KYJbTYPHBIMU pakTOopaMu. B psze mpo-
BUHIMIK MpaHa oxoTa Ha NTUL, ABJASETCA TPAaJULUOHHBIM CIOCOO0M pa3BJieyeHHUs, U MOMbIT-
KM ee 3allpeTa HaTaJIKUBAIOTCA Ha 0XKeCTOYEHHOe CONPOTUBJIEHHEe MECTHOT'0 HaceIeHUS.

Kak orMmeuaeT opranuszanusa «WAP», cTreneHb NprUMeHeHUs TOCYAapCTBOM MeX/yHa-
POAHBIX CTAaHAAPTOB OXpPaHbl *KUBOTHBIX, pa3paboTaHHbIX BceMUpHOU opraHu3anuel mno
OXpaHe 3/10pOBbs »KUBOTHBIX, OCTABJIAET KeJaTh Jiydllero. MpaH 0 cux nop He mpucoe-
JUHUWJICS K MEXAYHapOAHOHU AeKJapaluu o 6aronoayduu ,kuBoTHbIX (UDAW), xoTs U He
OTBepraeT ee NPUHLHUIOB.

B nesioM, cuTyanus c npaBoBbIM obecrieyeHrMeM 6J1aronoJiyyus *KMBOTHbIX B MpaHe,
HECMOTPS Ha CYLeCcTByOLIMe NpobseMsl, yaydiiaetcs. B 2021 roay napsiamenToM MpaHa
IJIAHUPYeTCA NPUHATHE 3aKOHA O 3alljMTe NPaB )XUBOTHBIX, COOTBETCTBYIOLUH MUPOBbIM
cTaHjapTam [6].

3aKoH OyZieT ycTaHaBJIWBaTh 0011e Tpe6GOBaHHUS K CO/leprKaHUI0 ) KUBOTHBIX, B UUC/IE
KOTOpBIX 3alpeT Ha NpUMeHeHUe K MJIEKONMUTALKMM U NTULAM 166X dopM dusmye-
CKOTr'0 BO3/IeMCTBUS, NBITOK, KaJedyalllux HaKa3aHUM, CEKCyaJIbHOT0 HaCWJIMs, BeTepHuHap-
HBIX Npoueayp 6e3 06e360/MBaHUsA, OpraHu3alyi0 60eB M HaTpaBJUBaHUe WX APYTr Ha
Jipyra. 3aKOH rapaHTHpyeT IIPaBo »KMBOTHBIX Ha JOCTONHOE COJlep>KaHKe, OKa3aHue Kade-
CTBEHHOU BeTepHHAapHOU nomoinu. OTJe/IbHO OrOBapuBaeTCs peryJrupoBaHUe BONPOCOB
yMeplBJIeHHUs »KUBOTHBIX /I LjeJled MUILEeBOW, TEKCTUIBHOU U CeJIbCKOXO3MCTBEHHON
IPOMBILIJIEHHOCTH, HAYYHBIX U 00pa30BaTe/IbHbIX YUpex/JeHui. B Liesom, npeznosaraet-
Cdl, YTO 3TOT 3aKOH YCTAHOBUT HOPMBI [iJIfl TIOJTHOLEHHOW peaJu3alluy NpaB XUBOTHBIX,
a TaK»Ke IpaBUJIa B3aUMOJEUCTBHUA C YeJIOBEKOM.

[IpuHSTHE AaHHOrO 3aKOHA, a TakXke obecrnedyeHre 3GPeKTUBHOIO MeXaHU3Ma €ero
peasM3alnyy, CIOCOOHBI 3HAYMTEBHO YIYYIIUTh CUTYalMI0 C IpaBaMM XUBOTHBIX B Pec-
ny6suke UpaH.
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LEGAL PROTECTION OF ANIMALS IN IRAN: FROM THE AVESTA
TO THE BILL ON PROTECTION OF ANIMALS

Annotation. The authors consider the problems of legal regulation of animal pro-
tection in the modern Republic of Iran, based on the data provided by the organization
"World Animal Protection”. The article examines the traditions of animal treatment inhe-
rent in the Iranians in the ancient period of their history. The authors analyze the norms
of the holy book "Avesta", regulating responsibility for causing harm to the life and health
of animals, draw parallels with the current state of legal regulation of this sphere of pub-
lic relations in the Republic of Iran.

Keywords: Avesta, Zoroastrianism, protection of animals, World Animal Protec-
tion, Bill on protection of animals, animal rights.

Throughout the civilized world, the issue of protecting animals, both wild and domes-
tic, is becoming relevant. Many European states have acceded to the Cambridge Declaration
of Consciousness [15], which recognizes the presence of consciousness in animals, and
have passed the corresponding laws on the protection of animal rights. In other states,
things are different. The authors of this article studied the problems associated with the
protection of animals in the Iranian Republic, referring to the most ancient and modern
sources. The tradition of respecting some species of animals has existed in Iran since an-
cient times. Currently, under the influence of socio-cultural factors and the difficult eco-
nomic situation, many issues of animal protection remain unresolved.

According to the religious ideas of the ancient Iranians, reflected in the religious, ethi-
cal and legal treatise "Avesta", all living and nonliving in this world is the creation of one of
two divine principles. The adherents of Zoroastrianism personified everything good and
light with the manifestation of a god named Ahura Mazda, and everything evil and unclean
- with the god of evil Angra Manyu. Fertile lands, water, air, fire and everything useful to
man were proclaimed the result of the creation of Ahura Mazda, on the contrary, the desert,
disease, death - are derivatives of the evil principle - the god Anhra Manyu [2]. All animals,
from the point of view of the Zoroastrians, were also divided into those generated by an
evil or good beginning, depending on whether they brought benefit or harm to a person. So,
hedgehogs, porcupines, weasels, water otters, as well as domestic animals were considered
good and useful. Animals and birds of prey, snakes, insects were considered harmful [1].

This worldview determined the attitude of the ancient Iranians to the legal protection
of various animals. So, in the "Avesta", which contained not only religious and ethical
norms, but also legal prescriptions, it was proclaimed that the hedgehog is the creation of
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the Good Spirit. The hedgehog “from midnight until sunrise goes out to kill thousands of
creations of the Evil Spirit” (we are talking about ants and snakes), and therefore for the
murder of a hedgehog, both religious and secular sanctions were provided: “Whoever Kkills
a hedgehog destroys his own soul for nine generations in advance, he will not find a way
across the Chinvad bridge ... ” (13. L. 3) [1]. As a secular measure of punishment for the
murder of a hedgehog, “a thousand blows with a horse lash and a thousand blows with a
whip" (13. 1. 4) [1].

Particular attention is paid in "Avesta" to the regulation of relations arising in connec-
tion with harm to the life and health of the dog, which played a key role in the economy of
the ancient Iranians, protecting their homes and herds: "The dog was created, O Zarathush-
tra, I, Ahura Mazda ..., born take food from a person and watch over his good. I, Ahura Maz-
da, made the dog strong against villains ... And whoever woke her up with his voice, neither
the thief nor the wolf will take anything from the house unnoticed from the owner ... ” (13.
VI. 39, 40) [1].

The "Avesta" regulates responsibility for various crimes against the life and health of
a dog: murder, bodily harm, refusal to look after a dog, etc.

The killing of a dog was punished differently depending on who it belonged to: the
killer of a shepherd's dog was subjected to the most severe punishment, the killer of
a householder's dog was punished softer than the killer of a shepherd's dog, but more se-
vere than the killer of a hunter's dog. Murder of a puppy was considered as a separate
crime (13, I1. 12-15) [1].

So, a kind of hierarchy of dogs was built according to their importance in the economy
of the ancient Iranians: dogs guarding livestock were of the highest value, then dogs guard-
ing homes, and, finally, hunting dogs.

Punishment was also subjected to bodily harm to a dog in the form of beating, cutting
off an ear or paw, as a result of which the dog lost its economic purpose (the ability to
guard a house or guard a herd, which led to theft of property or sheep). In these cases,
"Avesta" ordered the offender to pay damages and pay for the injury of the dog, as for deli-
berate wounding (13, II. 10-11) [1].

Another type of crime against a dog was considered to be feeding it unsuitable food:
“... when someone gives a shepherd's or householder's dog unbroken bones and too hot
food; if the bones get stuck in the dog's throat or damage its teeth; or if food burns its
mouth or tongue, and the dog can become seriously ill, this person becomes a sinner” (15, |,
4) [1]. Secular punishment included from fifty to two hundred blows with a horse lash or
whip. The number of blows depended on who the dog belonged to - a shepherd, a house-
holder, a hunter, or whether it was a street dog (13. IV. 24-27) [1].

The Avesta ordered the Zoroastrians to make every effort to take care of a pregnant
dog and her offspring, just as they took care of a pregnant woman. This responsibility was
to be assumed by that follower of Zoroastrianism, near whose house (stables, pastures,
etc.) a pregnant dog would be found: "If he does not take care of her, and the offspring dies,
he should be punished as for premeditated murder” (15. III. 22) [1]. Beating a dog ready to
give birth was punishable by seven hundred lashes and the same number of blows with
a whip (15.1V.50) [1]. A person who commits actions that intimidate a pregnant dog, “run-
ning after her, shouting or clapping his hands”, and also, if, while running away, the dog fell
into a hole, well, into a river and fell seriously ill, became a sinner (15, I, 3-6) [1].

It was considered sinful to drive away a shepherd's or householder's dog that passed
someone's house, but this action did not entail secular punishment (13. IX. 49) [1].
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According to the norms of "Avesta", responsibility for the dog's health was entirely
assigned to its owner, and the owner's refusal to take appropriate measures to treat the
dog was considered a criminal act subject to punishment. In particular, the "Avesta" con-
tains instructions for the owner of the dog on what actions must be taken in case of loss of
his scent, because "a dog that has lost his scent can fall into a hole, or into a well, or into an
abyss, or into a river, or into the channel and perish ”(13.V. 35-38) [1].

It is interesting that "Avesta" considers the dog not only as an object of criminal en-
croachment, but also as a subject of a crime. So, according to this source, if “a mad dog at-
tacks a sheep or a person, then it should be punished for this, as for premeditated murder”
(13.V.31) [1]. A mad dog, which had wounded a sheep or a man for the first time, had the
right ear cut off, the second time wounded the left ear, the third time - the right paw was
cut, the fourth - the left paw, the fifth - the tail was cut off (13. V. 32-34) [1].

Thus, crimes against dogs were considered in Ancient Iran, on the one hand, as en-
croachments on the creation of Ahura Mazda, and, on the other hand, as criminal acts
against the owner's property, therefore the criminal was threatened with both religious
and secular sanctions.

The ancient Iranians, following the religion of Zoroastrianism, understood that deli-
berately causing suffering to animals is a sin, but only a few of them were protected by le-
gal sanctions.

Modern Iranians are not all descendants of the ancient Zoroastrians. The overwhelm-
ing majority professes Islam, adhere to the cultural traditions of Islam, which also calls for
a humane treatment of animals.

Analysis of the current state of legislation in the field of animal rights protection in
Iran shows the following picture. Nowadays, animals are perceived as property. Note that
in many other states there is a different approach based on the Cambridge Declaration of
Consciousness [15]. So, M.I. Glushko points out that, “for example, in Canada, the USA and
other countries, animals are considered at the legislative level not as property, but as living
beings. Specifically, Bill 54 of Canada clearly indicates that "animals are not a thing; they
are living beings and have biological needs" [4, p. 272-278].

It postulates that in addition to humans, other creatures also have consciousness:
mammals, birds, some species of marine inhabitants and mollusks. Their consciousness is
not equal to that of a human, however, there is certainly a similarity: the reaction to exter-
nal stimuli of the animal's nervous system, the ability to experience pain and other feelings,
to conduct conscious activity - today this is a scientifically proven fact [15].

Since 2017, the Iranian parliament has been discussing a bill banning the use of physical
violence against animals. However, according to the report of the organization "World Animal
Protection” ("World Animal Protection”, hereinafter "WAP"), the Iranian bill does not contain
any mention of the presence of any form of consciousness and feelings in animals [17].

Iran has not yet adopted norms explicitly prohibiting cruelty to animals and has not
established standards for the exploitation of animals in agriculture. There are no restric-
tions in the law on keeping some animals in cages, in rooms without sufficient lighting,
norms for the minimum time for walking, grazing, exploiting, breeding and raising farm an-
imals have not been established. There are no rules establishing the conditions and time of
their transportation, slaughter. The law of the Republic of Iran "On the modern system of
animal husbandry"” [7], adopted in 2009, regulates the sanitary problems of the production
and sale of meat products, but practically does not concern the protection of animal rights
in this area.
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According to a WAP report, there is no legislation in Iran that directly regulates the
keeping of animals in captivity. However, according to media reports, the government still
does not disregard cases of abuse in zoos [10]. Moreover, in 2018, the Department of the
Environment advocated the creation of an online platform that monitors zoos throughout
the country [11]. There are isolated attempts to protect the rights of animals used for recr-
eational purposes. So on March 20, 2016, the Iranian Ministry of Environment announced
that it would no longer issue permits for the use of wild animals in circuses, thereby effec-
tively banning the use of wild animals in circuses throughout the country [13]. Dolphina-
riums were banned in 2019 [14].

The situation with the protection of the rights of pets remains difficult. The legislator not
only does not try to protect their rights, but, in our opinion, adopts laws that infringe on these
rights. Despite the fact that in 2014 in the city of Tezbriz a ban was imposed on the Kkilling of
cats and dogs abandoned by their owners, such initiatives are sporadic. In particular, a law is
being discussed that criminalizes the keeping of dogs. If the Majlis passes the law, then the Ira-
nians will face criminal punishment for violating it, namely 74 lashes or a large fine in an
amount equivalent to between 200 and 2000 pounds sterling [5]. Already today, dog owners
are forbidden to put them next to them in the car, to walk in public places [8].

The situation is aggravated by the religious factor. Thus, in the fatwa of Ayatollah
Nasser Shirazi, it is reported that in accordance with Islamic norms, dogs are "unclean" an-
imals [12]. Given the theocratic nature of Iran's statehood, such statements by theologians
can significantly complicate the already unenviable position of domestic animals.

The legal status of animals used in scientific experiments has not been regulated. It is
only reported that in 2004, on their own initiative, more than 50 Iranian universities set up
ethical committees in the field of animal research in each institution. Their goal is to con-
tribute to the improvement of the situation of laboratory animals in accordance with the
requirements of the religion of Islam and global trends. In 2019, the state imposed a ban
[9] on all animal vivisection activities in all primary and secondary schools, as well as in the
framework of scientific competitions. (Vivisection (from the Latin vivus - live and sectio -
dissection), vivisection, performing operations on a live animal to study the functions of the
body, the action of drugs, substances, the development of methods of surgical treatment,
etc.) [3]. Animal testing for cosmetic purposes is not legally restricted.

[ranian legislation contains a number of laws, one way or another related to issues of
wildlife protection. However, neither the 1967 Fisheries and Hunting Act, nor the 1975 En-
vironmental Conservation Act, has a focus on animal welfare. Emphasis is placed on the es-
tablishment of administrative control over human consumption of animal resources and a
specific policy for the conservation of biological diversity. However, the establishment of a
system for the supervision and monitoring of wildlife and marine resources, as well as the
establishment of restrictions on hunting and shooting in some protected areas, lays the
foundation for the further development of legislation in this area. In its 2015 report to the
Convention on Biological Diversity, the Iranian government reported a successful project to
conserve cheetahs, as well as activities for other endangered species [16].

The Iranian government emphasizes that the effective protection of wildlife is com-
plicated by socio-economic and socio-cultural factors. In several provinces of Iran, bird
hunting is a traditional form of entertainment, and attempts to ban it are met with fierce
resistance from the local population.

As noted by the organization "WAP", the degree of application by the state of the in-
ternational standards of animal welfare, developed by the World Organization for Animal
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Health, leaves much to be desired. Iran has not yet joined the international declaration on
animal welfare (UDAW), although it does not reject its principles.

In general, the situation with the legal provision of animal welfare in Iran, despite the
existing problems, is improving. In 2021, the Iranian parliament plans to adopt a law on the
protection of animal rights that meets international standards [6].

The law will establish general requirements for keeping animals, including a ban on
the use of any form of physical pressure, torture, mutilating punishment, sexual violence,
veterinary procedures without anesthesia, organizing fights and setting them against each
other against mammals and birds. The law guarantees the right of animals to decent main-
tenance, to provide quality veterinary care. The regulation of the Kkilling of animals for the
purposes of the food, textile and agricultural industries, scientific and educational institu-
tions is separately stipulated. In general, it is assumed that this law will establish norms for
the full realization of animal rights, as well as rules for interaction with humans.

The adoption of this law, as well as the provision of an effective mechanism for its
implementation, can significantly improve the situation with animal rights in the Republic
of Iran.
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T.B.TBepaoBa* YK 342.0
B.C. KomapoB™ DOI: 10.47905/MATGIP.2021.22.2.011
IIMPPOBBIE ITPABA

KAK OBBEKTbBI IPABOOTHOIIIEHUH

AHHOomayus. Cmamvsl nocessujeHa oyeHke noHsmus «yugdposwvle npasa», Kak
o6wekma epaxcdaHckux npas. [IpedcmasieHo 8udeHue o cyujecmgyuux hpobaemax
8 €8513U C HEOOHO3HAYHbIM MOJAKOBAHUEM NOHAMUS HOB020 06BeKMa 2paic0aHCKux
npas, cy6seKmog npagoomHoweHull, 8 MoOM 4ucse 803MONCHbIX CNOCO608 3aW UMbl
UHmMepecoe npasoob.iadame.iell.

Kawuesvwle caoea: yugpposvie npasa, uHgopMayuoHHass cucmema, akyuu, me-
JIEKOMMYHUKAYUOHHAST cemb, Kyn/si-npooaxca, MeHa, 06.1adaHue, 3ayjuma, omeem-
CMBEHHOCMb.

depnepanbHbIM 3aKOHOM OT 18 mapTta 2019 roga Ne 34-®d3 BBejeHa HOBasl CTaThs
141.1 B moapasaen 3 riaaBbl 6 ['paxkaaHckoro kKogekca Poccuiickoit @egepanuu «06beKThbI
rpakJIaHCKUX paB» Mo, Ha3BaHUeM «l[udpoBbie mpaBa», BCTYNUBILIASA B CUJIY C 1 OKTAOPA
2019 ropa [1]. CorstacHO HOpMe IMPPOBLIMY NPaBaMM NPU3HAIOTCS Ha3BaHHbIE B TAKOM
KayecTBe 00513aTe/IbCTBEHHbIe M WHbIe MpPaBa, COoZiep>KaHUEe U YCJAO0BHUs OCYILECTBJIEHHUS
KOTOPbIX ONpeJesAIloTC B COOTBETCTBUU C MpaBUIaMU UHPOPMALMOHHOW CUCTEMBI, OT-
Beyalwllleld YyCTaHOBJIEHHBIM 3aKOHOM Npu3HakKaM. OcyliecTB/AeHUE, pacnopsi:KeHHE, B TOM
4yycie nepejiayda, 3aJ0r, oopeMeHeHHe IUPPOBOro MpaBa JAPYruMU CriocobamMu UM orpa-
HUYEHUE paCNopsDKEHUs LUPPOBBIM NPABOM BO3MOXKHbI TOJIbKO B MHGOpPMAIMOHHOU
cucteMe 6e3 obpallleHHs K TpeTbeMy Jyiully. CyO'beKT MpaBa Ha3BaH 06J1ajilaTesieM, TO eCTh
JINI[OM, KOTOPOMY B COOTBETCTBHUH C MpPaBUJIaMH UHPOPMAIIMOHHON CUCTEMbI IPeJOCTaB-
JieHa BO3MOXXHOCTb PacnopsiKaThCsd 3TUM NpaBoM. B ciy4yasx ¥ 0 OCHOBaHUSM, Npeay-
CMOTpPEHHbIM 3aKOHOM, 06J1aJilaTesieM [IUPPOBOTO MpaBa MOXKET ObITh HHOE JIHUIIO.

Kakyto nenb npecsefjoBaj 3aKOHO/JATe b, BKIOYUB B IPaXK/JaHCKOe 3aKOHO/|aTe b-
CTBO Takou 06 bekT? [IpeAcTaBasieTCss yMECTHBIM 06PATUTHCS K MO3UIIMU Pa3paboTYMKOB
3aKkoHomnpoekTa N2 424632-7, usnoxkeHHyto B [losicCHUTe/IbHOM 3aNKCKe K NMPOeKTy defe-
pasibHOTO 3aKOHa «0 BHeCEHMU U3MEHEHUU B YaCTH MEPBYIO, BTOPYIO U YeTBEPTYIO ['pax-
JlaHckoro kozaekca Poccuiickoit @eneparvu», pa3MelieHHOW Ha odpuiMasibHOM caiTe ['o-
cyfapcTBeHHOU /lyMbl K mepBoMy 4TeHUIO [2]. 3 Hee ciefiyeT, UTO 3aKpelnjieHue B Ipax-
JlAHCKOM 3aKOHOJATeJIbCTBE HECKOJIbKUX 0A30BbIX MOJIOXKEHUU MO3BOJIUT PEryJupoBaTh
PBIHOK CYILECTBYIOUUX B UHPOPMAIMOHHO-TEJIEKOMMYHHUKAIJMOHHON CETU HOBBIX 00'bEK-
TOB 9KOHOMHYECKUX OTHOUIEHUH (B 00MX0/e — «TOKEHbI», KKPUIITOBAJIIOTa» U Mp.), obec-
NeYyuBaTh yCJAOBUS [Jisl COBEPIIEHHUS W UCIOJHEHHUs CAeJoK B IUPPOBOM cpejie, B TOM
4yucJse, CAEJOK, MO3BOJISIONMX MPeA0CTaBASITh MAacCUBBI cCBeZleHUH (MH$opManuio). B rpax-
JIAHCKOe 3aKOHOJIaTeJbCTBO BBOJUTCS 6a30Boe MOHSATHE «LU(POBOe MpaBo» (BMeCTO
TEepMHHA «TOKEeH», KOTOPbIH M3HAYaJbHO 0003HAYaeT YCTPOUCTBO AJisi UAeHTUUKALUH,
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OKaTCKOT0 KaOWHEeTa, a/IBOKa eH Poccuiickoro Corosa a opo eH Accoyua opuctoB Pocc
PYKOBOJHMTE/b NOCTOSSHHON pabouelt rpynnel Komuccuu no o6uiecTBeHHON 6€30MaCHOCTH M HApOJHOH Au-
niomatuu CoBeTa 10 JeslaM HallmoHanbHocTel npu [IpaBuTesibcTBe MockBbl. E-mail: tverdovatv@mail.ru
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a ceryac cTaJ ucnoJsib3oBaThcs B [T-iekcMKOHe /151 0603HaUYeHUs LIMPPOB, BJIaZleHUE KO-
TOPBIMH J]aeT B CETH OlpejesieHHble BO3MOXXHOCTH). ABTOPbI 3aKOHOIIPOEKTA I0JIaraioT,
YTO NMOHSATHUE «IMPPOBOE MPAaBO» OTBEYAET TPAAULUSAM POCCUKCKOro npaBa [2].

Henb3s oTpuuaTh TOT $aKT, YTO B HACTOsllee BpeMs LUPPOBble TEXHOJOTUHU yKe
CTa/IA 4YacCTblO0 Hallleld MOBCeJHEBHOU U3HU. B ceTu «MlHTepHeT» aKTUBHO pa3BUBAETCA
PBIHOK U(POBBIX 00'EKTOB, HAPUMED, TOPTOBJISI KPUIITOBAJIOTAMH, aKKayHTaMHU U T. [,
CrucremaTHyeckd MMeeT MECTO COBEpLIeHHWE OHJIAaMH-CHAEJIOK B CeTH BCEro JIMIb MyTeM
HaxkaTus kHonKU «OK» Ha HOyTOyKe, TesedoHe Ui oTnpaBku SMS (HanpuMep, NoKynka
B WHTepHeT-MaraswHe), TaKk Ha3blBaeMble, «CMApPT-KOHTPAKTbI». MOXXHO CKa3aTb, 4YTO
B cdepe 5KOHOMHUKU MPOUCXOAUT CTAHOBJEHHE HOBOTO HaNpaBJEHUS - 3JIEKTPOHHOH
KOMMeEpPYeCKOU /mpeiTpUHUMATENbCKOUN AeATENbHOCTH.

B nesnfix fasbHeMlIero peryJMpoBaHUsa COOTBETCTBYIOLIUX OTHOLIeHUN NpUHAT De-
JepaJsibHblH 3akoH oT 31.07.2020 N2 259-®3 «O undpoBbix GHUHAHCOBBIX aKTHBaX, IUPPO-
BOH BaJIloTe U 0 BHECEHUU U3MEHEHHUH B OT/ieJIbHbIE 3aKOHOJaTelbHbIe aKThl Poccuiickon
®epepauun» (ganee - PenepanbHblil 3akoH N2 259) [3]. B HeM JjaeTcsl MOHATHE OJJHOTO U3
BUJI0B UPPOBOro mpasa - LUdpoBble PUHAHCOBbIE AaKTUBbBI, BKJIIOUAIOIUE JIEHEKHbIE
TpebOoBaHHs, BO3MOXKHOCTb OCYyIIeCTBJIEHHUS MpaB [0 3MUCCUOHHBIM L|eHHbIM OyMaram,
IpaBa y4yacTUs B KallMTajle HENyOJUYHOr0 aKLIMOHEPHOro o6lecTBa, MpaBo TpeboBaTh
nepejiayv 3MHCCUOHHBIX LIEHHBIX OyMar, KOTOpble IPeJyCMOTPEHbBI pellieHUEM O BbIMYCKe
MPpoBbIX GUHAHCOBBIX AKTUBOB B MOPsi/iKe, yCTAHOBJIEHHOM JaHHbIM PefiepasibHbIM 3a-
KOHOM, BBINYCK, yYeT U oOpallleHrue KOTOPbIX BO3MOXHBI TOJILKO NyTeM BHeceHUs (U3Me-
HeHUs1) 3anucedl B MHQOPMALIMOHHYI0 CHUCTEMY Ha OCHOBE paclpe/ieIeHHOr0 peecTpa,
a TakXxe B UHble MHQOPMAIMOHHbIE CUCTEMBI.

[IpefycMoTpeHbI clieliuajibHble TPEOOBAHUSI IPUMEHUTEIBHO K IIeHHbIM OyMaram Imy-
TeM BKJIIOUEHHUS COOTBETCTBYIOLIMX HOPM B JlecTBYOINN PeslepasibHbIN 3aKOH OT 22 arpe-
Jis1 1996 roga Ne 39-03 «O pblHKe LieHHbIX 6ymar» [4], onpe/e/sitolUil Mopsi/IOK BBIMYCKa,
ydyeTa U oOpallleHHWs] 3SMUCCUOHHBIX LIEHHbIX OyMar, KOTopblil 0 NpuHATUS PenepasbHOTO
3akoHa N2 259-®3 He npejycMaTpuBaJl BO3MOXKHOCTb OCYIECTBJIEHHUS NPaB, yA0CTOBEPEH-
HbIX [IUPPOBLIMU GUHAHCOBBIMU aKTUBAMU. B yacTHOCTH, Tenepb aKLIUK HEMYOJUYHOTO aK-
[JMOHEPHOTO OOIIIECTBA MOTYT OBbITh BbINYIEHbI B BU/le UPPOBbIX GUHAHCOBBIX aKTUBOB.

®epnepasnbHbiii 3akoH N2 259-O3 BBes1 HOBOe MOHATHE CpeJiCTBA IJIaTeXxa — udpo-
Basl BaJIIOTA, MOJ, KOTOPOW NPU3HAETCSA COBOKYIHOCTb 3JIEKTPOHHbIX JJaHHBIX (IIUPPOBOTO
KOJla WM 0003HaueHus), cojepkauiuxcsi B ”HGopMaLMoHHOU cucteMe. LludpoBas Basto-
Ta MOXeT ObITb MPUHSTA B KauyeCcTBE CPeJACTBa IJaTeXa, HO He NMPU3HAETCS JeHEeXKHOH
enuHulerd Poccuiickoir ®enepanuu, JeHeXXHOW eAUMHHUIIEM UHOCTPAHHOTO TOCyAapcTBa
U (MIM) MeX/IyHapOAHOM JleHeXXHOW UM pacyeTHOW eIMHULEN, U (MJIM) B KayeCcTBe UHBe-
CTULUHU U B OTHOLUEHUU KOTOPBIX OTCYTCTBYET JIUL0, 00513aHHOE Nepe], KaxKJbIM 00/1a4a-
TeJleM TaKUX 3JIEKTPOHHbIX JIaHHbIX, 32 UCKJIIDUEHUEM olepaTopa U (U/au) y3ioB UHop-
MalMOHHOM CUCTeMBI, 06513aHHBIX TOJIbKO 06€eCreYyruBaTh COOTBETCTBUE NMOPSAKA BbIyCKa
3THX 3JIEKTPOHHBIX JJAHHBIX U OCYLECTBJIEHUSI B UX OTHOIIEHUU JIEUCTBUM MO BHECEHUIO
(u3MeHeHMI0) 3anKcel B TaKylo HHPOPMAIMOHHYI0 CUCTEMY COrJIacHO ee mpaBuJaM. Of-
HakKo LMdpoBas BaJl0Ta BKJIKYAETCS B COCTAaB UMYILIECTBA JOPKHUKA IPU IPU3HAHUU €r0
6aHKpPOTOM B co0TBeTCTBUU ¢ PesiepasbHbIM 3aKOHOM OT 26 oKTsA6ps 2002 roga Ne 127-03
«0 HecoCTOATEe/bHOCTHU (6AaHKPOTCTBE)» C LieJIbI0 YA 0BJIETBOPEHUs TpeboBaHUM Kpeju-
TOPOB HapsAy C UHbIM UMYILECTBOM JOJPKHUKA [5].

[IpuBesieHHbIE BbIllle HOpPMAaTHUBHbIE aKThbl CBUETEJbCTBYIOT O TOM, YTO 3aKOHO/a-
TeJb, IpU3HaBasi HajiMuue cHPOPMHUPOBABIIMXCSA OOLECTBEHHBIX OTHOLIEHUH, NPUCTYIIUI
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K IIpoLecCy UX MPaBOBOI0 pPeryJIMpoBaHUs, B TOM YUCJie IyTeEM HOPMAaTUBHOTO 3aKpeILie-
HUS TOHATUSA [HUPPOBOTro NpaBa, YTO BIOJHE 0XKUJIAEMO.

BeccrnopHo, YTO NpaBOOTHOLIEHHUS UMEIT CTPYKTYPY, OCHOBHBIMH 3JIeMEHTaMH KO-
TOPOM ABJAIOTCA CyO'bEKTHI IPaBa, 00'bEKTHI, COJlep>kaHue (Cy6o'beKTUBHbIE paBa U Cy0'b-
eKTHBHble 00513aHHOCTH). [[paBU/IbHOE YCTaHOBJIEHUE JeCTBUS HOPMAaTUBHOTO IPAaBOBO-
ro aKTa N0 Kpyry JIUIL, UMeeT CyllleCTBEHHOe 3HayeHHe JJis OlpeJie/leHUs] BpeMEeHHBIX,
NPOCTPAHCTBEHHBIX U CYO'beKTUBHBIX Npe/iesoB PYHKIIMOHMPOBAHHUA HOPMATHUBHBIX Npa-
BOBBIX aKTOB. [lonblTaeMcsl BbIICHUTb, KaKOB CYyObEKTHBIM COCTaB NPaBOOTHOLIEHHUH,
BO3HHUKAIOILUX 10 TOBOAY IIMPPOBOro NpaBa, Kak 00'bEKTA.

B npelicTBytouieM ['pakaaHckoM kozekce Poccuiickoit @enepanuu (ganee — 'K PD)
[6] moHATHE CyO'BEKTOB, UX MPABOBOM CTATyC U MPAaBOCYO'BEKTHOCTb ONpPeEesATCA Mo
npaBu/aM rzias 3, 4. [[pyMeHHUTeNbHO K IMPOBOMY NPaBY, Kak K 06beKTY, CyO'beKTOM Ha-
3BaH ero ob6Jiazatesb. CorsiacHo NyHKTY 2 ctaTbu 141.1 'K PO noj o6sagaTeneM nudpo-
BOIO [IpaBa, ec/IM UHOe He NpeJyCMOTPEeHO 3aKOHOM, IOHMMAaeTCs JIML0, KOTOpOe B COOT-
BETCTBUHU C IPaBUJIaMU MHPOPMALMOHHOMN CHUCTEMBI UMeeT BO3MOKHOCTb PaclopsKaThCs
3TUM NIpaBoOM. B ciiy4asax v 10 OCHOBaHUSM, KOTOpble IPeAyCMOTPEHbI 3aKOHOM, 006J1a/a-
TeJieM [UPPOBOro MpaBa NpU3HaeTCs HHOe JIMLo. 3 cofepkaHusa JaHHOU HOPMBI Clefy-
eT, YTO 6e3 HEeKUX NpaBUJ MUHPOPMAIMOHHON CUCTEMbl HEBO3MOXXKHO YCTAHOBUTD, ABJISIET-
csl U cyObeKT obs1aaTesieM [UbpoBOro npasa. BosHukaeT Takke HEIOHUMaHUE U MO NO-
BOJly TOr0, YTO 3TO Takoe «o06JiafaTb» LUPPOBbIM NpaBoM? [pakAaHCKOMYy 3aKOHOJa-
TeJIbCTBY HEU3BECTHO MpaBo (MpaBoMouMe) ob6jajaHus. A Beb OT IOPUJUUECKOTO NPU-
3HaHUA «006J1aJJaHUA» 3aBUCUT U HaJIMUMe Y CyO'beKTa IPaBOMOYHUSA PaCHOPSKEHHUS.

B npaBonpuMeHHUTEJBHOU NPAaKTHKe BO3MOXHO HEOJHO3HAYHOEe TOJIKOBAaHHUE I10 I10-
BOJly CyO'b€KTHOI'O COCTaBa KOHKPETHOI'0 MPAaBOOTHOUIEHUS U. KaK CJeJiCTBUe, CyJeOHas
omMbKa NpY paspellleHUHU CHopoB. BMecTe ¢ TeM, NpaBOTBOPYECTBO JOJDKHO ONMUPATHCA
Ha onpeJie/ieHHble IPUHIUIBI, TAKKe KaK HAQy4YHOCTb U podeccroHanusM. [IpuHaTHIO Ta-
KOr0O HOPMAaTHMBHOTO aKTa, Kak ¢e/iepaJbHbIM 3aKOH, AO/KEH NpeJliecCTBOBAaTh HAyYHbIN
aHa/IM3 06LIeCTBEHHBIX OTHOLIEHUH, NoAJ1eXalluX NpaBoBoMy peryaupoBaHuio [10]. Co-
Jlep>)kaHue aKTa MOXeT ObITb OJJHO3HAYHO MOHATHO TOJIbKO NPU UCNOJIb30BaHUM TEPMU-
HOB U KaTeropui npodeccuoHasbHOro ypoBH4. [IpeacTaBiseTca HeJOyCTUMBIM B paM-
KaxX IOPUANYECKOU TEXHUKH MOATOTOBKH 3aKOHONPOEKTa NNPOU3BOJIbHO MaHUIYJIMPOBATh
NpPaBOBbIMU NOHATHUAMH, IOPOXKJAsd PUCK HEOLHO3HAYHOM OLleHKU IOPUJANYECKU 3HAYU-
MBIX IOCJIe/ICTBUH.

Kak cnpaBegiuBo oTMmedaeT C.A. Komapos, lopuandeckhe NOHATUA (KaTeropuu)
bopMUpPYIOTCA B BUJIE ONpeJiesIeHUH, KpaTKO pacKpbIBAIOLUX CYLeCTBO IPAaBOBbBIX ABJe-
HUH [7, c. 34]. YuuTbiBasg TepMUHOJIOTUIO HOBOM cTaThu 141.1 'K P®, npuxoauTcsa ycra-
HaBJIUBAaTb CyO'beKT, HA3BaHHOTO 06JiaZiaTesieM IMPPOBBIX NPaB, MHTYUTUBHO J0NYyCKas,
HallpuMep, 4YTO 3TO — BJafesell. B HopMe MMeeTcsl ccblIKa Ha NpaBuia UHGOPMaIMOHHOM
CUCTEMBI, B COOTBETCTBHUU C KOTOPBIMU JOJKHBI ONpeeNaTbC CoepXaHue U YCJI0BUA
OCyllecTBJIeHUs IUPPOBBIX IPaB, HO OHATHE TaKOU cucTeMbl HeT. CyO'beKTUBHO, HAallpHU-
Mep, MOXXHO TNPeANOJIOKUTb, UTO CUCTeMa OyJeT NMOCTpOoeHa Ha NMPUHLMINAX U OCHOBaXx
«BJIOKYEHH» TEXHOJIOTUH, COTJIACHO KOTOPOM KaK/[bld y4aCTHUK MOJy4aeT YHUKaJIbHbIU
uaeHTUdUKaTop (K104 LKUPPOBAHHUSA), UYTO JAeT BOSMOKHOCTb MPOBE/IEHUS OTpe/iesIeH-
HBIX OIlepalii BHYTPU JJAHHOU CUCTEMBL.

Bce sTH onepanuy 3anMcbIBalOTCA B 6JI0KYENH B BU/Jle ONpeJie/IEeHHOT0 KOJa U 0CTa-
I0TCA TaM HaBcer/a. [Ipy 3ToM MX HEBO3MOKHO NepenucaTh «3aJHUM YHUCJIOM» UJIU KaK-TO
M3MEHHUTD, TaK KaK JJI1 3TOr0 NPUAETCHA YHUYTOXKUTD BCIO LIeNI0YKY, KOTOpas UuMeJsia CBOé
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HayaJio 33/0/Iro A0 NMpoBeJeHHs Hallell onepayuu. OJHAaKO BO3MOXKHbI U JAPyTrue TEXHO-
jioruu. CoBeplIeHHO 0YEBU/IHO, YTO BCE 3TO HE MOXET ObITh IPeMEeTOM NPaBOBOU OleH-
KU. YKa3aHHOE CBU/IETEIbCTBYET O HE3aKOHUYEHHOCTH 3aMblCJia 3aKOHO/aTe sl YETKO per-
JIAaMEHTUPOBaTh Ha3BaHHble NMPABOOTHOLIEHHs, KaK IPakJaHCKUe, U MO CyO'beKTHOMY,
Y 110 06'b€KTHOMY COCTaBY, XOT$1 COOTBETCTBYIOLIHE J1eCTBUS Ha3BaHbI C/IeJIKAMU.

Henb3si He 3aTPOHYTh TakKe W MPO6JIeMy OCapUBAHUS CAEI0K, COBEPLIEHHBIX C UG-
pPOBBIM NpaBoM. BHauasie nonbiTaeMcsi BbIICHUTb, MOXKHO JIM 6€3 COMHEHUH CYHUTATh, YTO
B Bblllle YKa3aHHbIX 3aKOHAX JeCTBUS MO nepexoy MppoBOro npasa OT 0JJHOT0 CyObeK-
Ta K IpyroMy MOKHO KBaJIMPUIUPOBATH KaK I'PaXK/[aHCKO-IIPaBOBbIE C/IE/IKHU.

CorsiacHo ctaTtbe 153 'K P® caeskaMu npu3HaOTCA AeWCTBUS FPaXkAaH U I0pUude-
CKUX JIMLI, HallpaBJIEHHbIE HA YCTAaHOBJIEHUE, U3BMEHEHME UJIU MPEKpallleHHe IPaXK/IaHCKUX
npaB ¥ 00513aHHOCTEHN. YYaCTHUKHU CEeJNKU — 3TO JUb6o Pusnyueckue, MO0 IOpUJUIECKUE
JIU1a, UHOTO B HOpMe He AonyckaeTcs [6]. CTaTbs 10 3akoHa Ne 259-d3 Has3biBaeT JieicT-
BU$, CBSI3aHHbIE C IUPPOBbIMU PHUHAHCOBBIMU aKTHBAMH, [ABYMS BUJAMU CJIEJI0K — KYILIIO
NpoJaXy U MeHY, KOTOpble MOTYT ObITb COBEpLIEHbI TOJBKO Uepe3 omnepaTopa o6MeHa
U$poBbIX GUHAHCOBBIX AKTHBOB, 00eCeYNBAIOLIET0 3aK/IIUEHUE TaKUX CAEJNOK NMyTeM
cbopa U COMOCTaBJIEHUS] pa3HOHANpPaBJIEHHBIX 3asBOK Ha UX COBepllIeHUe JHUO0 MmyTeM
y4acTus 3a CBOHM cyeT B cJiesiKe C IMPpOBbIMU PHHAHCOBBIMU aKTHBAaMHM B KauecCTBe CTO-
POHBI TaKOM CAleJIKM B MHTepecaxX TpeTbux Jiull. /laHHasg HOpMa BBOJUT MOHSITUE TAKOrO
Cy6beKTa, KakK ornepaTop oo6MeHa LMPPOBbIX GUHAHCOBBIX AaKTUBOB [3].

Bo3HuKaeT BOmpocC O ero rpak/laHCKO-paBOBOM CTaTyce: SIBJsSIeTCS JIM OH 006s13a-
TeJIbHbIM TPeTbUM YYaCTHUKOM CJIeJIKU WU 006513aTeJIbHbIM MocpeAHUKOM? B cuiy yka-
3aHHOM 4acTu 2 ctaTbd 10 omepaTop - 3TO IOpUAUYECKOE JIULO CO ClelHaJbHON NpaBo-
CYO'beKTHOCTbIO, KOTOPOE MO CMbICJY HOPMBbI 00513aHO COBEPLIATh CAEJNKU C [UPPOBBIMU
$GUHAHCOBBIMM aKTMBaMH M JeWCTBOBAThb moJ KoHTposeM baHka Poccuu. [lpu mosiHOM
«Mom4aHun» 'K PO - rnaBHOro perysafTopa o COBepIIeHHUIO CAeJI0K U UX OCIapUBaHMUIO,
Mbl MMEEM B NPAaBOBOM MPOCTPAHCTBE HOBYI KaTerOpUIO CAEJNIOK, HO He PeryJupyeMbIX
Kopnekcom.

Jpyroii HepelleHHOU NPOO6JIEMOU SIBJSIETCS OTCYTCTBUE B IPakJaHCKOM 3aKOHOJa-
TeJIbCTBE MPUHLUIINAJBHOTO, OCHOBOMOJIAralllero NpaBoBoro0 MexaHU3Ma 3allUThl 00-
JazaTteseil [UPpoBbIX npaB. OTMevas B Bbllle Ha3BaHHOU [losicHUTe/IbHOM 3alKCKe K 3a-
KOHONPOEKTY TaKylo LieJib, KaK MpeJoCTaB/JeHre 3allUThl TPaXKJaHaM U PUIUYECKUM JIU-
[JaM 110 C/ieJIKaM, COBepLIaeMbIM C 3TUM 00'b€KTOM, aBTOPbI 3aKOHOIMPOEKTA He MpPeJI0XKHU-
JIU KOHLIeNTya/IbHbIM NOAXO0J K MOHUMaHUIO CII0CO0a 3alUThl YKa3aHHBIX CyO'beKTOB. Eciiu
y?K OTMeYeHa CX0XKeCTb UPPOBBIX MPaB C LIEHHbIMU OyMaraMu, TO HUYEro He Mellasao Co-
C/1IaThCSl HA TaKOW CIOC06, Kak obpallleHre B CyJ C UICKOM O BOCCTAaHOBJIEHUHU IMOJIOXKEHUS],
CyleCTBOBABIIETO /0 HApylleHUs npaBa (MOHSATHO, YTO BUHAWKAIMOHHBIN UCK, TPUMEHU-
TeJbHO K IMPPOBBIM NpaBaM, HeyMecTeH). CooTBeTcTBeHHO, B 'K P® Takke A0/KHbBI ObITh
BKJIIOUEHbI HOPMbI 06 0COGEHHOCTSIX U MPU3HAHUU C/EJIOK C IMPPOBBIMHU NpaBaMHu HeJel-
CTBUTEJIbHBIMHY, O CIIelIMa/IbHBIX CIOCOOax 3alUThl 06/1aZjaTe el M pPOBbIX PaB.

[IoTpe6HOCTh B HOPMAaTHBHOM 3aKpelJIeHUH NPUHLUIHAIBHOTO NOAX0/a O 3aLiUTe
npaB cy0beKTa, UMelllero nuppoBbie MpaBa, 0O0ycJ0BIeHA BeCbMa HENPOCTOM AJisl MO-
HUMaHUSI IPaBOBOW MPHUPOJAbI JAHHOTO 00'bEKTA, OCJI0KHEHHOU L|eJIbIM PSAZ0M TEXHOJIO-
rM4YeCKUX U TeJIeKOMMYHUKAMOHHBIX CBOMCTB, He MOHATHBIM IOPUCTaM M, COOTBETCTBEH-
HO, Cy/ibsiM. ABTOpPBI 3aKOHONPOEKTa 0 [UPPOBbIX NMpaBax ykalasnu B [loscHUTesbHOH 3a-
IIMCKe, YTO cOo3jaHue [UPPOBBIX NpaB, cdepbl UX UCMOJIb30BaHUS U 0CO6EHHOCTH 060poTa
OyayT omnpefensiTbcs ¢defepasbHbBIMU 3aKOHAMHM, COJEep:KallMMU HOPMbI MyGJIHUYHOIO
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npaBa, pa3pabaTbiBaeMbIMU C ydyacTueM baHka Poccuu, MunucrepctBa ¢uHaHcoB, MUHU-
CTepPCTBA 3KOHOMHUYECKOTO Pa3BUTHUA U UHBIX BeJOMCTB. B TakoM ciiy4ae, ecii HaMe4eHo
pery/yMpoBaHue TaKUX NPAaBOOTHOLIEHUN He rPakJaHCKKUM MPaBoOM, a My6GJUYHBIM, TO He-
06X04MMO obecriedyeHHe KOpPpecCNOHJeHIMU 4aCTHO-NPaBOBOW OTpaciv C NMyOJUYHBIMHU
orpacisiMu. Ha ¢poHe HeYeTKOCTH NMO3ULUM 3aKOHOJAATeJIs, CJI0)KHOCTHU TOJIKOBAaHHUSA YyxKe
IPUHATBIX HOPMAaTUBHBIX aKTOB 0 LIU(POBBIX MPaBax MOABJISIOTCA TOYKH 3pEHHUS O MOSIB-
JICHUY B POCCUMCKOU NPAaBOBOU CUCTEME CaMOCTOSATEJbHOM KOMIIJIEKCHOM OTpac/v Ipasa —
M$pPOBOro MpaBa, YTO, KOHEYHO, TPeOYET OTAEJbHOT0 OCMBbIC/IeHU [8].

Bpsaj 1M MOXXHO NPU3HATH, YTO CAEJKHU C UMPPOBbLIMU NIpaBaMy, IPU3HaHUE UX He-
JleICTBUTE/NIbHBIMY, OTBETCTBEHHOCTb 3a HapylleHHe 00513aHHOCTEeH MO0 TaKHUM CJesKaM
MOTYT MOJIHOLIEHHO PeryJaupoBaThcs MyO6JUYHBIMU OTPACJASIMHU NpPaBa, peJMeT U MeTO/,
KOTOpBIX, B IPHUHIIMIIe, HE MOTYT NpeJlyCMaTpHUBaTh YaCTHO-IPaBOBble Hayasa, Heu36ex-
HO OTHOCALIMeCd K cJieIkaM. B IpoTUBHOM ci1y4ae, eCTb OCHOBaHHe IPU3HATh, YTO OTeYe-
CTBEHHOE IIPaBOTBOPYECTBO HAaYMHAET BO3BpalllaTh B IPa)KJaHCKOe NpaBO MMIlepaTHUB-
HbIM MeTO/] peryJIMpoBaHus, UCII0Jb3yeMbli paHee Bo BpeMeHa CoBeTckoro Corwsa [9].

WUTak, c IpUHATHEM BbIllle YKa3aHHbIX ¢e/lepaJbHbIX 3aKOHOB aKTYaJIbHOCTb Jajib-
HeMllI1ero NpaBoBOI'0 perJjaMeHTHPOBaHUs OOLeCTBEHHBIX OTHOLIEHHWH, BOSHUKAIOLIUX 110
nosoAy 11MpPOBLIX NIPaB, NO-NpeXHEMY He yTpayeHa. TpebyeTcs BK/IIOUYEHHUe, IPex/ie BCe-
ro, B 'K P® HOpM 006 3/1eKTPOHHBIX CZeJIKaX, O MOpAAKe UX OCHapUBaHUSA U NPU3HAHUA
HeJleICTBUTE/IbHBIMY, 06 OTBETCTBEHHOCTH 3a HapyllleHHe NpaB U 3aKOHHBIX UHTEPEeCOB
Y4aCTHUKOB TaKHUX OTHOILEHUH.
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DIGITAL RIGHTS AS OBJECTS OF LEGAL RELATIONS

Annotation. The article is devoted to the evaluation of the concept of "digital
rights" as an object of civil rights. It also presents a vision of the existing problems in con-
nection with the ambiguous interpretation of the concept of a new object of civil rights,
subjects of legal relations, including possible ways to protect the interests of copyright
holders.
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Federal Law No. 34-FZ of March 18, 2019 introduced a new Article 141.1 into subsec-
tion 3 of Chapter 6 of the Civil Code of the Russian Federation "Objects of Civil Rights" en-
titled "Digital Rights", which entered into force on October 1, 2019 [1]. According to the
norm, digital rights are recognized as such obligations and other rights, the content and
conditions of implementation of which are determined in accordance with the rules of the
information system that meets the characteristics established by law. Implementation, or-
der, including transfer, pledge, encumbrance of digital rights in other ways or restriction of
disposal of digital rights are possible only in the information system without contacting
a third party. The subject of the right is called the owner, that is, the person who, in accor-
dance with the rules of the information system, is given the opportunity to dispose of this
right. In the cases and on the grounds provided for by the Law, the owner of the digital
right may be another person.

What was the goal pursued by the legislator by including such an object in civil legis-
lation? It seems appropriate to refer to the position of the developers of draft law
No. 424632-7 set forth in the Explanatory Note to the draft federal law "On Amendments to
Parts One, Two and Four of the Civil Code of the Russian Federation" posted on the official
website of the State Duma for the first reading [2]. It follows from it that the consolidation
of several basic provisions in civil legislation will allow regulating the market of new ob-
jects of economic relations existing in the information and telecommunications network (in
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everyday life - "tokens", "cryptocurrency”, etc.), to provide conditions for the conclusion
and execution of transactions in digital environment, including transactions, allowing the
provision of arrays of information (information). The basic concept of "digital law" is intro-
duced into civil legislation (instead of the term "token", which initially denotes a device for
identification, and now has begun to be used in the IT lexicon to denote ciphers, the pos-
session of which gives certain opportunities in the network). The authors of the bill believe
that the concept of "digital law" is in line with the traditions of Russian law [2].

It cannot be denied that nowadays digital technologies have already become a part of
our daily life. On the Internet, the market for digital objects is actively developing, for ex-
ample, trading in cryptocurrencies, accounts, etc. Systematically, online transactions on the
network take place just by pressing the OK button on a laptop, phone or sending SMS (for
example, buying in the online store), the so-called "smart contracts". We can say that a new
direction is taking place in the sphere of economics - electronic commercial / entrepre-
neurial activity.

In order to further regulate the relevant relations, the Federal Law of July 31, 2020
No. 259-FZ "On digital financial assets, digital currency and on amendments to certain leg-
islative acts of the Russian Federation" (hereinafter — Federal Law No. 259) was adopted
[3]. It gives the concept of one of the types of digital law - digital financial assets, including
monetary claims, the possibility of exercising rights under equity securities, the right to
participate in the capital of a non-public joint stock company, the right to demand the
transfer of equity securities, which are provided for by the decision on the issue of digital
financial assets in the procedure established by this Federal Law, the release, accounting
and circulation of which is possible only by making (changing) entries in the information
system based on the distributed register, as well as in other information systems.

There are special requirements in relation to securities by including the relevant pro-
visions in the current Federal Law of April 22, 1996 No. 39-FZ "On the Securities Market"
[4], which determines the procedure for the issue, accounting and circulation of equity se-
curities, which, prior to the adoption of the Federal Law No. 259-FZ did not provide for
the possibility of exercising rights certified by digital financial assets. In particular, now
the shares of a non-public joint stock company can be issued in the form of digital fi-
nancial assets.

Federal Law No. 259-FZ introduced a new concept of a means of payment - a digital
currency, which is a set of electronic data (digital code or designation) contained in an in-
formation system. Digital currency can be accepted as a means of payment, but is not rec-
ognized as a monetary unit of the Russian Federation, a monetary unit of a foreign state
and (or) an international monetary or unit of account, and (or) as an investment and in re-
spect of which there is no person obliged to each owner such electronic data, with the ex-
ception of the operator and (or) nodes of the information system, which are only obliged to
ensure compliance with the procedure for the release of these electronic data and the im-
plementation of actions in relation to them to make (change) entries in such an information
system in accordance with its rules. However, digital currency is included in the debtor's
property when it is declared bankrupt in accordance with Federal Law No. 127-FZ dated
October 26, 2002 "On Insolvency (Bankruptcy)" in order to satisfy creditors' claims along
with other property of the debtor [5].

The above normative acts indicate that the legislator, recognizing the existence of
formed public relations, has begun the process of their legal regulation, including through
the normative consolidation of the concept of digital law, which is quite expected.
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There is no doubt that legal relations have a structure, the main elements of which
are subjects of law, objects, content (subjective rights and subjective obligations). The cor-
rect establishment of the effect of a regulatory legal act in a circle of persons is essential for
determining the temporal, spatial and subjective limits of the functioning of regulatory le-
gal acts. Let's try to find out what is the subject composition of legal relations arising with
regard to digital law as an object.

In the current Civil Code of the Russian Federation (hereinafter referred to as the Civ-
il Code of the Russian Federation) [6], the concept of subjects, their legal status and legal
personality are determined according to the rules of Chapters 3, 4. With regard to digital
law, as an object, its owner is called a subject. According to paragraph 2 of Article 141.1 of
the Civil Code of the Russian Federation, the owner of a digital right, unless otherwise pro-
vided by law, is understood as a person who, in accordance with the rules of the informa-
tion system, has the ability to dispose of this right. In the cases and on the grounds pro-
vided by law, another person is recognized as the owner of the digital right. From the con-
tent of this norm it follows that without some rules of the information system, it is imposs-
ible to establish whether the subject is the owner of digital rights. There is also a misun-
derstanding about what it is like to “have” digital rights? The civil law does not know the
right (power) of possession. But the legal recognition of "possession” also determines
whether the subject has the authority to order.

In law enforcement practice, an ambiguous interpretation is possible regarding the
subject composition of a particular legal relationship, etc. as a consequence, miscarriage of
justice in dispute resolution. At the same time, lawmaking should be based on certain prin-
ciples, such as scientific character and professionalism. The adoption of such a normative
act as a federal law should be preceded by a scientific analysis of social relations subject to
legal regulation [10]. The content of the act can be unambiguously clear only when using
terms and categories of a professional level. It seems unacceptable, within the framework
of the legal technique of preparing a draft law, to arbitrarily manipulate legal concepts, giv-
ing rise to the risk of an ambiguous assessment of legally significant consequences.

As rightly notes S.A. Komarov, legal concepts (categories) are formed in the form of
definitions that briefly reveal the essence of legal phenomena [7, p. 34]. Taking into account
the terminology of the new article 141.1 of the Civil Code of the Russian Federation, it is
necessary to establish the subject named as the owner of digital rights, intuitively admit-
ting, for example, that this is the owner. In the norm, there is a reference to the rules of the
information system, in accordance with which the content and conditions for the exercise
of digital rights should be determined, but the concept of such a system does not exist. Sub-
jectively, for example, it can be assumed that the system will be built on the principles and
foundations of "blockchain" technology, according to which each participant receives
a unique identifier (encryption key), which makes it possible to carry out certain opera-
tions within this system.

All these operations are recorded in the blockchain in the form of a specific code and
remain there forever. At the same time, they cannot be rewritten "retroactively" or some-
how changed, since for this it is necessary to destroy the entire chain, which had its begin-
ning long before the conduct of our operation. However, other technologies are also possi-
ble. It is quite obvious that all this cannot be the subject of a legal assessment. The above
indicates the incompleteness of the legislator's intention to clearly regulate the named legal
relations, as civil, both in terms of subject and object composition, although the corres-
ponding actions are called transactions.
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One cannot but touch upon the problem of challenging transactions made with digital
rights. First, we will try to find out whether it can be assumed without a doubt that in the
above laws, actions to transfer digital rights from one subject to another can be qualified as
civil transactions.

According to Article 153 of the Civil Code of the Russian Federation, transactions are
recognized as actions of citizens and legal entities aimed at establishing, changing or ter-
minating civil rights and obligations. The participants in the transaction are either individ-
uals or legal entities, otherwise is not allowed in the norm [6]. Article 10 of Law No. 259-FZ
calls actions related to digital financial assets two types of transactions - buy, sell and ex-
change, which can only be made through the operator of the exchange of digital financial
assets, which ensures the conclusion of such transactions by collecting and comparing mul-
tidirectional orders for their execution or by participating, at its own expense, in a transac-
tion with digital financial assets as a party to such a transaction in the interests of third
parties. This rule introduces the concept of such a subject as an operator of the exchange of
digital financial assets [3].

The question arises about his civil status: is he a mandatory third party to the trans-
action or a mandatory intermediary? By virtue of the specified part 2 of Article 10, an oper-
ator is a legal entity with a special legal personality, which, within the meaning of the norm,
is obliged to conclude transactions with digital financial assets and act under the control of
the Bank of Russia. With the complete "silence" of the Civil Code of the Russian Federation -
the main regulator for making transactions and challenging them, we have a new category
of transactions in the legal space, but not regulated by the Code.

Another unresolved problem is the absence in civil legislation of a fundamental, fun-
damental legal mechanism for the protection of holders of digital rights. Noting in the
above-mentioned Explanatory Note to the draft law such a goal as providing protection to
citizens and legal entities in transactions made with this object, the authors of the draft law
did not offer a conceptual approach to understanding the way to protect these entities. If
we have already noted the similarity of digital rights with securities, then nothing pre-
vented us from referring to such a method as going to court with a claim to restore the sit-
uation that existed before the violation of the law (it is clear that a vindication claim is in-
appropriate in relation to digital rights). Accordingly, the Civil Code of the Russian Federa-
tion should also include norms on the features and recognition of transactions with digital
rights as invalid, on special methods of protecting digital rights holders.

The need for a normative consolidation of the principled approach to the protection
of the rights of a subject with digital rights is due to the very difficult to understand legal
nature of this object, complicated by a number of technological and telecommunication
properties that are not clear to lawyers and, accordingly, judges. The authors of the draft
law on digital rights indicated in the Explanatory Note that the creation of digital rights, the
scope of their use and the specifics of circulation will be determined by federal laws con-
taining public law norms developed with the participation of the Bank of Russia, the Minis-
try of Finance, the Ministry of Economic Development and other departments. In this case,
if the regulation of such legal relations is not planned by civil law, but by public law, then it
is necessary to ensure the correspondence of the private law industry with public
branches. Against the background of the ambiguity of the legislator's position, the complex-
ity of interpretation of the already adopted normative acts on digital rights, there are
points of view about the emergence in the Russian legal system of an independent complex
branch of law - digital law, which, of course, requires separate reflection [8].
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[t can hardly be recognized that transactions with digital rights, their recognition as
invalid, liability for violation of obligations under such transactions can be fully regulated
by public branches of law, the subject and method of which, in principle, cannot provide for
private legal principles inevitably related to transactions. Otherwise, there is reason to rec-
ognize that domestic law-making is beginning to return to civil law the imperative method
of regulation used earlier during the Soviet Union [9].

So, with the adoption of the above federal laws, the relevance of further legal regula-
tion of public relations arising from digital rights is still not lost. It is required to include,
first of all, in the Civil Code of the Russian Federation, norms on electronic transactions, on
the procedure for challenging and invalidating them, on responsibility for violation of the
rights and legitimate interests of participants in such relations.

Bibliographic list

1. Federal Law No. 34-FZ of 18.03.2019 "On Amendments to Parts One, Two and Article 1124
of Part Three of the Civil Code of the Russian Federation" // Collected Legislation of the Russian
Federation. - 2019. - No. 12. - Art. 1224.

2. Explanatory Note to the Draft Federal Law No. 424632-7 "On Amendments to Parts One,
Two and Four of the Civil Code of the Russian Federation" // https://sozd.duma.gov.ru/bill/
424632-7

3. Federal Law of July 31, 2020 N 259-FZ "On digital financial assets, digital currency and on
amendments to certain legislative acts of the Russian Federation" // http://www.consultant.ru/
document/cons_doc_LAW_358753 /

4. Federal Law of April 22, 1996 No. 39-FZ "On the Securities Market" // http://www.
consultant.ru/document/cons_doc_LAW_10148/

5. Federal Law of October 26, 2002 No. 127-FZ "On Insolvency (Bankruptcy)" (with amend-
ments and additions that entered into force on January 2, 2021) // http://www.consultant.ru/
document/cons_doc_LAW_39331 /

6. Civil Code of the Russian Federation of November 30, 1994 N 51-FZ // http://www.
consultant.ru/ document / cons_doc_LAW_5142 /

7. Komarov, S.A. General theory of state and law: a textbook for undergraduate and graduate
programs / S.A. Komarov. 9th ed., Rev. and add. Moscow: Yurayt Publishing House, 2019.506 p.

8. Blazheev V.V, Egorova M.A. Digital law. - Moscow: Prospect Publishing House, 2021 -
640 p. ISBN 978-5-392227297.

9. Fundamentals of civil legislation of the USSR and the union republics, approved by the Su-
preme Soviet of the USSR in 1961 and entered into force on May 1, 1962 // Bulletin of the Supreme
Soviet of the USSR. 1961. No. 50. Art. 525 // www.consultant.ru

10. About the definitions of science in the legislation of Russia. Moscow: Publication of the
State Duma of the Federal Assembly of the Russian Federation, 2010. Issue 10; Komarov S.A., Vese-
lov I.G. Optimization of legal expertise of draft laws submitted to the State Duma of the Federal As-
sembly of the Russian Federation: article // Japanese Educational and Scientific Review, No. 1 (9),
January-June 2015. P. 546-555.

Please cite this paper as: Tverdova T.V., Komarov V.S. Digital rights as objects of legal relations //
Theory of state and law. 2021. No. 2 (22). P. 155-159.
DOI: 10.47905/MATGIP.2021.22.2.011

159



Teopuda rocysapcrsa U npaBa

A.T. Xa6uo6yaun" YK 340.0
K.P. MypcasiumoB™ DOI: 10.47905/MATGIP.2021.22.2.008

OTNPABHBIE HAYAJIA IPABOOBPA3YIOIIEN AEATEJABHOCTH
IFOCYAAPCTBA: OIIbIT CHCTEMHOI'O AHAJIM3A

AHHOmayus. B cmamve aHaau3upyomcs 06seKkmugHble NpednocuLIKU K pac-
wupeHur cgepsbl NpagoobpazoeaHusl U evideseHU hpagoobpasywell dessmeabHo-
cmu co8peMeHHO20 POCCulickoz2o eocydapcmed. ABmopbul ucxodsim u3 mozo, ¥mo npa-
8006pazywas desmeabHOCMb 20Cydapcmea 0xX8ambledem npagomeopyecmao
(npasoycmanossieHue), hpasomosikosaHue, npasonpumeHeHue. OCHO8HOe 8HUMAHUE
yOe/is1emcsi npagonpuMeHeHuro.

Kawuegsle caoea: npasomeopueckuili npoyecc, hpagomeopueckuti degekm,
dokmpuHa, cmpamezusl, 0p2aHbl 81ACMU.

TpasguLMOHHO NpaBOOOpa3OBaHME CBA3BIBAJIOCH C TOCYJapCTBEHHOM JesATesbHO-
CTbI0 MCKJIIOUMTE/IbHO B PaMKaxX IPaBOTBOPYECKOro npoiecca. Takoe paccMOTpeHHe Ipa-
BOOOpa30BaHUs ObLJIO 00YCI0BJAEHO KaK IOPUINYECKON NPAKTUKOM, TaK U TEOpUEN MpaBa.
Co BpemeH CoBeTckoi Poccuu M [0 HacTosALlero BpeMeHU 3aKOH (HOPMaTUBHBIN MpaBo-
BOU aKT) sIBJIsIETCS IJIaBEHCTBYywLel popMoit npaBa. A.W. /leHHCOB ellle B MPOILILJIOM CTO-
JIETUH O4YeHb TOYHO OTMETMJI CYLeCTBYIOILYIO MO Cell ileHb TeHJAeHLHUI0 GpOpPMUPOBAHUS
npasa. «M31aBaeMbIi 3aKOHO/JaTe/IbHBIMUA OpraHaMH 3aKOH, ONMPAKIUNCA HA KOHCTUTY-
[IMOHHYI0 OCHOBY, CTAHOBUTCS TJIaBHBIM HOPMATHUBHbBIM aKTOM, OCHOBHBIM 3BEHOM I1paBo-
TBOPUYECKOH JIesITeJIbHOCTH rocyzapcTBa» [1, c. 299].

BMecTe ¢ TeM CI0XXKUIUCh 00'beKTUBHBIE NPEANOCHIIKY K paclIMpeHUI0 cpepbl npa-
BOOOpa30BaHUSA U Bbl/ieJIEeHUIO IPaBO06pasyolel 1eTeJIbHOCTU rOCyAapCcTBa.

B HacTosillee BpeMsi NpaBoobpasylolias [esATeJbHOCTb I'OCyJapcTBa OXBaTbIBaeT
IpaBOTBOPYECTBO (IIpaBOYCTaHOBJIEHUE), TPABOTOJIKOBaHUE, paBollpuMeHeHue. UMeHHO
B CHCTeMe yKa3aHHble chepbl AeATeJbHOCTH rOCyJapCcTBa MOJHOLEHHO OTPaXKaloT IMpo-
necc opMupoBaHus npasa. [Ipy 3TOM NpaBOTBOPYECTBO ABJISAETCA 3aBeplialoliel CTaAu-
ell MpaBOOOpa30BaHMsl, HAa KOTOPOW MPOUCXOAUT HOPHUAUKO-TEXHUYECKOe OpOopMJieHHe
IIPaBOBOTIO N0JIOXKEHUS], HallpaBJIeHHOE Ha YCTaHOBJIEHUEe HOPMBI.

B npaBONpUMeHUTENbHON [1eTeJbHOCTU CO3/JaHHe NMPABONOJIOXKEeHUN TPOUCXOAUT,
B yacTHocTH, Korja [lnenym BepxoBHoro Cyga Pocculickoih @esiepanu «paccMaTpuBaeT
MaTepuaJibl aHa/lM3a U 000011eHHs CyleOHON NMPAaKTUKU U AaeT CyJaM pa3bsaCHEHUs 110
BOMpPOCAaM CyZieOHOM MPAKTHUKU B LieJigX obecriedeHUs eJUHO0Opa3HOro NpUMeHEeHUs 3a-
KoHo/laTesbcTBa Poccuiickoit @egepanuu» [2, cT. 5].

B nenax ¢popmupoBaHUA efMHOOOpPA3HOW NPaBONPHMEHUTEJbHON NPAKTUKU NPHU
BblHeceHUHU pelieHuss BepxoBHbiil Cyn Poccuiickoit @enepanuy oCHOBBIBAaeTCS Ha yCTa-
HOBJIEHMe NIPaBuJia B HAaW6oJ/IbLIEeN CTelleHM COOTBETCTBYIOILEro NOTPEeOHOCTAM NPAKTUKHU
W NPUHIMIAM npaBa. Takye pellleHHWs HampaBJ/eHbl Ha yCTpaHEHUe Heollpe/ieIeHHOCTH
B IOHMMaHHUHU [IPABOBBIX MOJIO)KEHUM.

* Xabubyaux Aauk I'anrumssiHosuy, 3aBeAy0IINN KadpeJpoi IKOHOMUYECKUX U GHUHAHCOBBIX paccieo-
BaHUH Bricuiell mkoJibl rocyfapctBeHHoro ayaurta (dakysbreta) MI'Y um. M.B. JlomoHocoBa, npodeccop
kadepbl TEOPHUU FOCYAApPCTBA U IIPaBa U MOJUTOJOIHMU Iopuandeckoro ¢akyabTera MI'Y um. M.B. JlomoHo-
COBa, JOKTOP I0PUANYECKUX HAyK, Tpodeccop. E-mail:

* Mypcaaumos Kamune Pamusesuy, noueHT KadeJpbl 3JKOHOMUYECKUX U QUHAHCOBBIX paccjel0Ba-
HUH BhIcIIed MIKOJIBI TOCyAapCTBeHHOro ayauTa (dakyabreTa) MI'Y um. M.B. JIoMoHOCOBa, KaHAUAAT IOPH-
JUYeCKUX HayK, oleHT. E-mail:
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B xoze npaBouHTepnpeTalUOHHOU AedATesbHOCTU KoHcTtutynuoHHoro Cypa Poc-
cuiickuii Pesepanuu Takke NMOABJAITCA NpaBomnoJsoxeHUs. Tak, «no 3anpocam Ilpesu-
fenta Poccuiickoit ®@enepanuu, CoBeta Penepauuu, ['ocygapctBenHoit Jlymsl, [IpaBu-
TesbcTBa Poccuiickoit ®esepany, opraHoB 3aKOHOAATEJNbHON BJIACTH CYy6bEKTOB Poc-
cuiickoit ®enepanuu gaet ToskoBaHue KoHnctutyuuu Poccuiickoit ®egepanuu» [3, cT. 3].

CrenyeT OTMeTUTH, pacuiupeHre nojsHoMouuid KoHcrutyuuoHHoro Cyza B 4acTu
npaBoobpa3sywollei JesaTeabHOCTH. B yacTHocTH, Pefiepa/ibHbIM KOHCTUTYLMOHHBIM 3a-
koHOM oT 09.11.2020 Ne 5-®K3 «O BHeceHUM M3MeHeHUU B PefiepaibHbIA KOHCTUTYLIU-
oHHbIN 3ak0H “O KoHcTuTtynuonHoMm Cyae Poccuiickoit @efepauuu”» cTaThs 3 A0MOJHEHA
IYHKTOM 5.2, COrJIaCHO KOTOpoMy «Io 3anpocy [IpesuaenTta Poccuiickoit @enepanuu npo-
BepsieT KOHCTUTYLIMOHHOCTb NPOEKTOB 3aKOHOB Poccuiickoit ®efepanyu o mompaBKe
K Koncrutynuu Poccuiickoit @enepanuu, npoeKToB ¢pesepaibHbIX KOHCTUTYIIMOHHBIX 3a-
KOHOB U de/iepasibHbIX 3aKOHOB, a TaK)Ke 3aKOHOB, IPUHSATHIX B MOPSA/AKe, IPeAyCMOTPEH-
HOM 4YacTsAMU 2 U 3 ctaTbU 107 u yacthbio 2 ctatbu 108 Konctutyuuu Poccuiickont ®Pepe-
pauuy, fo ux noanucaHus [lpesupeHtoMm Poccuiickoit ®Pepepanuy, 3aKOHOB CyObeKTa
Poccuiickont @epepanuu 0 X 06HAPOJOBAHUS BbICIIUM JIOPKHOCTHBIM JIMIIOM CyO'beKTa
Poccuiickont @epepanuu (pyKoBoAWTeN €M BBICIIEr0 UCHOJHUTEJBHOTO OpraHa rocyjaap-
CTBEHHOMU BJIaCcTH cyobeKkTa Poccuiickoit @enepanuu)» [4].

[IpaBoo6pasyomias AesATeJbHOCTh B cdhepe KOHCTUTYLIMOHHOTO MPaBOCYAUsl BbIpaa-
eTcs B «TosikoBaHMU KoHctuTynmoHHbeIM CygoM Poccuiickor ®esepaliv U BbISIBJIEHUU UM
KOHCTUTYLIMOHHOTO CMbICJIa M0JIOXKEHUH 3aKOHOB U IPYTMX HOPMATHBHBIX aKTOB B IIpe/iesiax
komneTeHUU KoHctuTynuoHHoro Cyaa Poccuiickoit @enepanyy, KOTOpble CHUMAKOT KOH-
CTUTYLIMOHHO-TIPAaBOBYI0 HEONpeJe/IeHHOCTb M C/IyXaT NMPaBOBbIM OCHOBAaHMEM HTOTOBbBIX
peluenui (moctanossieHuit) Koncrutynuonnoro Cyaa Poccuiickoit @enepauun» [5, c. 89].

BoeiesieHre npaBoo6pasyolleld AesTeJIbHOCTH rOCyAapcTBa KaK CUCTEMHOM MOJIU-
TUKO-TIPAaBOBOM KaTEropuu 0OYCJOBJIEHO TaKXXe aKTHBHbIM pa3BUTHEM WUHCTUTYTOB rpa-
»KJIAaHCKOT'0 0O1[eCTBa, MOSIBJIEHUEM 00LIeCTBEHHbIX OpraHU3alUi, OCYLeCTB/ISIOIUX Ha-
psAAY € rocyZapCTBOM NpPaBo0Opa3yoIyIo AesATeJbHOCTb, YTO TpebyeT COOTBETCTBYIOILEe-
ro pasrpaHUYeHUs.

B yacTtHocTH, O61ecTBeHHas nanata Poccuiickoih ®@efepaniiu ocyeCcTBIASET «IIPO-
BeJleHue O0OIeCTBEHHOM 3KCIepTH3bl (3KCIepTHU3bl) MPOEKTOB ¢eJiepabHbIX 3aKOHOB
Y MPOEKTOB 3aKOHOB CyO6beKTOB Poccuiickoit ®efepanyy, a Takke NIPOEKTOB HOPMAaTHB-
HbIX IPAaBOBBIX aKTOB OPraHOB UCHOJIHUTEJbHOM BaacTu Poccuiickon Penepanuu v npo-
€KTOB IPAaBOBbIX aKTOB OPTaHOB MECTHOTO CaMOyIpaBJeHUus» [6, CT. 2].

O HMM U3 OTHpPaBHbIX Haya/l MPaBOOOpa3yollel 1eTeJbHOCTH ITOCylapCcTBa SBJIs-
eTcsl aKTUBHOe pOpMUPOBaHHE UHCTUTYTA OTBETCTBEHHOCTH TOCYAApPCTBA, €ro JOJDKHO-
CTHBIX Jiull. Tak, «pelleHus U JAeWCcTBUS (UaU 6e3/efCTBUSI) OPraHOB rOCYyAAapCTBEHHOU
BJIaCTH, OPraHOB MECTHOT'0 CaMOYINpaBJ/ieHUs, 00leCTBEHHbIX 00'beJJUHEHUN U JIOJKHO-
CTHBIX JIUI| MOTYT OBITh 00>KaJIOBaHbI B cyaA» [7, cT. 46].

Kpome Toro, 3akoHozaTenbcTBOM Poccuiickoit @enepanuu 3aKpenyisieTcs, 4YTO «Cy-
Zbl pacCMaTpUBAIOT U paspellaloT NOJBEJOMCTBEHHble MM aJJMMHUCTpPATUBHbIE Jesa
0 3alUTe HapyIlIEHHbIX WU OCIapUBaeMbIX MpaB, CBOO0/, U 3aKOHHBIX UHTEPECOB IPaXK/aH,
NpaB ¥ 3aKOHHBIX UHTEPECOB OpraHU3alli, BOSHUKAIOLHE U3 a/[MUHUCTPATUBHBIX U UHbIX
Ny6JMYHbIX TPABOOTHOLIEHUN, B TOM 4HCJIe aJMUHUCTPATHUBHbIE Jiejla 06 oclapyuBaHUU
pelieHUl, JecTBUN (6e3/4elCTBUS) OPTraHOB roCyJapCTBEHHOM BJIACTH, UHBIX TOCY1apCT-
BEHHBIX OpPraHOB, OPraHOB BOEHHOI'0 YNpaBJIeHUs], OpTaHOB MECTHOI'0 CaMOyIpaBJIeHHUH,
JIOJDKHOCTHBIX JIML, TOCY/JapCTBEHHbBIX U MYHULIUMIIATIbHBIX CAYKalux» [8, cT. 1].
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B poccuiickoM 3aKOHO/JaTe/IbCTBE NPeAyCMaTPUBAETCs BO3MEIeHUE [JOKHOCTHBIM
JIIIOM MPUYMHEHHOro UM yiiep6a. B ctatbe 1069 I'paxkaaHckoro kojaekca Poccuiickoi
denepauuu npeaycMaTpyUBaeTCsl OTBETCTBEHHOCTb 3a BpeJi, IPUYMHEHHbIA TOCyAapcCT-
BEHHBIMHM OpraHaMH, OpraHaMM MeCTHOr'O CaMOyIpaBJ/ieHHsd, a TaKKe UX JO/KHOCTHBIMU
Juiamy, a B cratbe 1070 IpaxkaaHckoro kogekca Poccuiickoit @eepanii roBOpUTCS 06
OTBETCTBEHHOCTH 3a Bpe/[, MPUYUHEHHbI HE3aKOHHbIMU JEWCTBUSIMHU OpPraHOB J03Ha-
HUS, TPeIBAapUTEbHOTO CJIeCTBUS, MPOKypaTyphl U cyaa [9, cT. 1069, 1070].

[IpaBoo6pa3yloujas [eTeJbHOCTb TOCYlapCTBa BbIPaXKaeTCs B THUIOTETUYECKOM
npe/noJio’)KeHUM BEPHOCTU MPaBOBOTO PeryJMpoOBaHMUs, OCHOBAHHOM Ha MaKCUMaJlbHOM
ydyeTe MOTPEOHOCTEN HPUAMYECKON MPAKTUKU M HAyYHOHM 060CHOBAHHOCTU CHOPMUPO-
BaHHOM NPaBOBOU NO3UIMU. B 3TOM cBA3U npaBoo6pasywolas JAesiTeJbHOCTb TocylapCcTBa
JleTepMUHUPYETCs B TOM yuc/ie GaKTOpOM pUCKa.

B nesix MMUHMMHK3aL UM NIPaBOTBOPYECKOI0 PUCKa B 3aKOHOaTebCcTBe Poccuiickon
denepauuu 3aKpensisieTcs MOHATHE «KOPPYNLMOTeHHBbIW GaKTOp», M0J, KOTOPbIM MOHU-
MaeTcCsl «IM0JIO)KeHUE HOPMaTHMBHOrO MPABOBOro akKTa (MMpOeKTa HOPMATHBHOTO MPaBOBOTO
aKTa), yCTaHaBJ/IMBamWIlee [/l MPaBONPUMEHUTENST HEOOOCHOBAaHHO LIMPOKHE MpeJesibl yc-
MOTpPEHHS WK BO3MOXXHOCTb HEOOOCHOBAHHOTO MPHUMEHEHHUs MCK/IIOYEHUN U3 OOLIMX Mpa-
BWJI, A TaK)Ke T0JIOKEHHE, COZieprKalliee Heollpe/lesleHHble, TPYAHOBBINIOJHUMbIE U (HMJIK) 00-
peMeHHUTe/IbHble TPEOOBaHUSA K FpaXkJaHaM U OpraHrU3alUsIM U TeM CaMbIM CO3Jaloliee yc-
JIOBUS JI/1s1 IpOsiBJIeHUs Koppynuuu» [10, cT. 1].

[ToctranoBsieHueM I[lpaBuTtenbctBa Poccuiickoit ®egepauuu ot 26 pepasnsa 2010 r.
Ne 96 «06 aHTUKOPPYNIUOHHOM 3KCIEPTU3E HOPMATUBHbIX IPABOBbIX aKTOB U MPOEKTOB
HOpPMaTHUBHBIX IPAaBOBbIX aKTOB» [11] yTBepxkaeHa MeTo rKa NpoBeJileHUs aHTUKOPPYII-
IJMOHHOM 3KCNEPTHU3bl HOPMATHUBHBIX IPABOBbIX AKTOB YU MPOEKTOB HOPMATHBHBIX MPaBO-
BbIX aKTOB, KOTOpasi «IIpUMeHsieTCs JJis obecrieyeHUs] MPOBeeHUsI NMPoKypaTypoi Poc-
curickoit ®enepanuu, peepajbHbIMU OPTraHAMH UCIIOJHUTENbHOW BJIACTH, OPraHaMu, op-
raHu3alUsMA U UX JO/HKHOCTHBIMHU JIMLAMU aHTUKOPPYNIIMOHHOM 3KCIEepTU3bl HOpMa-
THUBHBIX NIPAaBOBBIX aKTOB U MPOEKTOB HOPMAaTHBHBIX IPABOBBIX aKTOB B 1ieJIIX BbISIBJIE-
HUSI B HUX KOPPYNIIMOTreHHbIX GaKTOPOB U UX NOCJAEeAYIOLero ycTpaHeHus» [12, m. 1].

[IlynkToM 3 MeToAMKU NMpPOBeJeHUSI aHTUKOPPYILIMOHHONW 3KCNEPTH3bl HOPMATUB-
HbIX NPAaBOBBIX aKTOB W NPOEKTOB HOPMAaTUBHBIX MPAaBOBBLIX aKTOB OMNpeJessTCc Kop-
pynuuoreHHble GpakTOphl, YCTaHABJIMUBAIOILUE [AJs1 NPAaBONPHUMEHHUTENsI HEOOOCHOBAHHO
IIUPOKUE MpeJiesibl yCMOTPEHHS] UM BO3MOXXHOCTb HEOG0CHOBAaHHOTO MPUMEHEHUS MC-
KJIIOYeHUH U3 001uxX npaBu. K TaKOBbIM OTHeECEHbI LIUPOTA AUCKPELUOHHBIX MOJHO-
MOYMU; Oompejie/ieHue KOMIETEeHUUU Mo PopMyJsie «BIpaBe»; BbIDOPOYHOE H3MEHEHUE
o6beMa npaB; ype3MepHasi cB060/a MOA3aKOHHOT0O HOPMOTBOPYECTBA; MPUHSATHE HOP-
MaTHMBHOI'O NMPAaBOBOr0 aKTa 3a NpejieJlaMU KOMIETEHIMU; 3al0JIHEHUE 3aKOHO/JaTe b-
HbIX TPO06EJIOB NPU MOMOLIM [0/I3aKOHHBIX aKTOB B OTCYTCTBUE 3aKOHOJATeJbHOH Jiee-
raljii COOTBETCTBYIOIIUX MOJHOMOYUW; OTCYTCTBUE WJIA HEMOJHOTA aJMUHUCTPATHUB-
HbIX NPOLEAYP; OTKa3 OT KOHKYPCHBIX (ayKLMOHHbIX) NPOLeAYpP; HOPMAaTHUBHbIE KOJLJIU-
3uM [12, m. 3].

[IpuBesieHHbIe GAKTOPbI SABASIOTCS PAa3HOBHU/AHOCTHIO MPAaBOTBOPYECKUX Ae(DEKTOB,
He CBSI3aHHBIX C IPAaBOTBOPYECKUM pUCKOM. OJJHAKO MPUUYUHAMHU CYyIECTBYeT psJi paKTo-
pPOB, KOTOpBIE Cc/leflyeT OTHECTU K IPaBOTBOPYECKOMY PHUCKY.

K TakoBbIM c/ie/lyeT OTHECTU U3MEeHEeHHe 00'beMa NpPaB BbIOOPOYHBIM NyTEM; 3aKpe-
IJIeHUe 06s13aTeJIbHbIX HOPM B 110/13aKOHHOM aKTe NMPU OTCYTCTBHUU 3aKOHA; GJIaHKETHBIE,
OTCbIJIOYHbIE HOPMBI.
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[IporpeccuBHasi rocyfapcTBeHHasl JesiTeJIbHOCTb OCHOBaHA Ha LIEHHOCTHO-OPUEH-
TUPOBAHHOM MO3ULIMH, BBIPA>KEHHOW B OlNlpeJieJIEeHHOW MIe0JIOTHYeCKON MporpaMMe, pea-
JIU3yeMOUN opraHaMu MyOGJMUYHOU BJIacTU. UeliHOe HaMoJIHEHHWE TOCYy[AAapCTBEHHOU Jiesi-
TeJIbHOCTA NPOUCXOAUT MOCPEACTBOM M3JaHUA NMpaBoOBbIX akTOB [Ipesugentom Poccuii-
ckor Penepanmu.

Tak, CTpaTervei HalMoHa/JbHON 6Ge3omacHocTu Poccuiickont ®enepanuu, yTBep-
JIeHHOU Yka3zoM [lpesuseHTta Poccuiickot Penepanuu ot 31 gexkabpsa 2015r. Ne 683,
HallMOHAJIbHBIMU UHTEpecaMy Ha [I0JITOCPOYHYI0 MEpPCHEKTUBY SIBJASIOTCH: YKpeNJeHUe
0060pOHBI CTpPaHbl, 0O6ecliedueHre He3bI0JIEMOCTH KOHCTUTYLIMOHHOTO CTPOSI, CYBEpPEHUTE-
Ta, HE3aBUCHMOCTH, TOCYJapCTBEHHOM U TepPPUTOPUAJIBHOM LeJOCTHOCTU Poccuiickon
depepauuy; yKpenjieHue HALMOHAJIbHOIO COTJIacus, MOJUTUYECKOW W COIMAaJIbHOU CTa-
OUJIbHOCTH, pa3BUTHE JA€MOKpPAaTUUYECKUX UHCTUTYTOB, COBEPILIEHCTBOBAaHME MEeXaHU3MOB
B3aMMO/IeCTBUSA TOCYyAApPCTBA M IPaXK/AaHCKOTO 06LIeCTBa; NOBbIlIeHHe KayecTBa KU3HH,
YKpeInJieHHue 3[0p0Bbsl HacesieHUs, obecnieyeHHe CTaOWUIBHOTO JAeMorpaduyeckoro pas-
BUTHA CTPAHbl; COXpaHEHHE U Pa3BUTHE KyJbTypbl, TPaAULMOHHBIX POCCUNCKUX JyXOBHO-
HPaBCTBEHHBIX I[€HHOCTEH; MOBbIIIEHWE KOHKYPEHTOCIOCOOHOCTH HALMOHAJbHOU 3KO-
HOMMKH; 3aKkpensieHue 3a Poccuiickoin ®efepanueit ctaTyca oAHOW U3 JUAUPYIOLIUX MU-
POBBIX JlepXKaB, [eITeJIbHOCTb KOTOPOW HampaBJieHa Ha MOoJAJepKaHHWe CTpaTeruyeckomn
CTaOUJIBHOCTU U B3aUMOBBITO/IHbIX MAPTHEPCKUX OTHOIIEHUN B YCJIOBUSX MOJTULLEHTPUY-
Horo mupa [13, n. 30].

Yka3aHHble TeHJleHIMU pa3BUTUA Poccuu ABASAIOTCA 3aKOHOMEPHBIM NMPOJOJIKEHHU-
eM KoHuenmuu JoJrocpoyHoOro CouuaaibHO-9KOHOMUYECKOT0 pa3BUTUS Poccuiickoit Qe-
Jepauuu Ha nepuog ao 2020 roja, yTBep:kaeHHOU pacnopsikeHueM [IpaButenbcTBa Poc-
cuiickoit ®enepauuu ot 17 Hos16psa 2008 r. N2 1662-p [14].

B 3TO# cBsA3U 0c060€e 3HaYeHHe B pa3BUTHU HAallMOHAIbHOM 6e3onacHocTH Poccuu nme-
eT NPUHATHE U peasiu3alys MoJiokeHu BoeHHoU AokTpuHbl Poccuiickor ®Penepauuy, yT-
BepxkaeHHOU [Ipesngentom Poccuiickont @enepauuu 25 nekabps 2014 r. Ne [1p-2976 [15],
B KOTOPOW YYUTBIBAKOTCS OCHOBHbIE MOJIOKeHUs1 BoeHHOU AoKTpuHBI Poccuiickon Pene-
panuu 2010 rozga [16], cooTBeTCcTByOIIME NMoJ0KeHUs KOHIeNUKM BHEIIHEN MOJUTHUKU
Poccuiickont @enepanuu 2008 roga [17] u Mopcko#t fokTpuHbl Poccuiickoit @enepanuu
Ha nepuoz a0 2020 roaa [18], CTpaTeruu pa3BuTus ApKTUdeckol 30HbI Poccuiickoi Qe-
JlepanMu 1 obecnieyeHus1 6e3omacHOCTH Ha nepuof Ao 2035 roaa [19] u apyrux JOKyMeH-
TOB CTPATErnyecKoro MJIaHMpOBaHHUS.

[IpaBuTenbcTBO Poccuiickoit @Penepanuu Takke GopMUpPYeT omnpesesleHHbIN Hjleo-
JIOTUYECKHUH KYpC OOIIeCTBEHHO-NMOJUTUYECKOT0 Pa3BUTUSL MYyTeM U3JaHUS KOHLENTY-
aJIbHBIX HOPMATHUBHBIX IPAaBOBBIX aKTOB.

B yacTHOCTH, K TaKOBbIM BO3MO>XHO OTHeCcTH CTpaTervio NpoCTpaHCTBEHHOTO pas-
BuTUsA Poccuiickoit @enepanuu Ha nepuog a0 2025 roja, yTBep>KJeHHOU pacnopsi)KeHueM
[IpaBuTesnbcTBa Poccuiickoit @enepanuu ot 13.02.2019 Ne 207-p [20].

[IpropuTeTaMu npocTpaHcTBeHHOro pa3BuTusi Poccuiickont @enepanuu ao 2025 roja
ABJIIIOTCA:

omnepeXkawllee pa3BUTHE TEPPUTOPUN C HU3KHUM YPOBHEM COILIMAJIbHO-3KOHOMUYE-
CKOT'0 pa3BUTHsI, 06J1a/Ial0IMX COOCTBEHHBIM OTEHI[MAaJIOM 3KOHOMHUYECKOT0 POCTa, a TAKXKe
TEPPUTOPHU C HU3KOU IJIOTHOCTBHIO HaceJeHUs U NPOTHO3MPYyeMbIM HapalluBaHUEM 3KO-
HOMMWYECKOTr0 NOTEeHIMaa;

pa3BUTHeE NEPCNEKTUBHBIX IEeHTPOB 3KOHOMHYECKOT0 POCTa C yBeJUYEeHUeM HX KO-
JIM4eCcTBa U MaKCUMaJIbHbIM paccpeZoTouyeHHeM o Tepputopuu Poccuiickor ®@enepanuy;
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colMa/ibHOe 00YCTPONMCTBO TEPPUTOPUM C HU3KOM MJIOTHOCTBIO HaceJIeHUs C HeJl0C-
TAaTOYHBIM COOCTBEHHBIM OTEHIIMAJIOM 3KOHOMHUYECKOT0 POCTa.

TakuM o06pa3oM, U3MeHeHUe O0LeCTBEHHOT0 U roCyZapCTBEHHOrO CTpPOS, NOsBJIe-
HYe HOBBIX Cdep 06leCTBEHHOM KM3HU CyIeCTBEHHO U3MEHUJIU I0OPUANYECKYIO TEOPUIO
U NPAKTUKY, OABUJIMCh HOBble IOpUJHAYECKUEe UHCTUTYTHI, YCI0KHU/IACh CUCTEMA HOPHU-
Jiudeckoro 3HaHUA. OJHAKO CKOpPOCTb OOIEeCTBEHHBbIX Npeo6pa3oBaHUM 3HAYUTENBHO
onepe)kaeT COOTBETCTBYIOLMe HU3MeHeHUs B chepe ropucnpyseHu. B nensx 6uicTporo
pearupoBaHMs Ha OOLeCTBEHHbIE BbI30Bbl IPAaBOTBOPYECKHE OpPraHbl pyKOBOJCTBYIOTCSH
UCKJ/IIOYHUTEJIbHO NIPaKTUYEeCKOW HEOOX0MMOCThIO, CBeZil K MUHUMYMY y4eT MeTO/0JI0TU-
YeCKUX OCHOBaHUM GOpMHpPOBaHHUA NpaBa.

Takas TeHAeHLIUS «KCUIOMUHYTHOTO» NPaBOTBOpPYECTBA NpUBeJAa K HallOJIHEHUIO 3a-
KoHozaTesbcTBa Poccuiickon Pefepayuu NpaBoOBbIMH MOJIOXKEHUAMHU, He COOTBETCTBYIO-
IMMH YPOBHIO abCTPAKTHOI'O MPAaBOBOIO PeryJMpoBaHUs B CHUJIy HaydyHOM Henpopabo-
TaHHOCTH BHOBb BBOJIMMbIX HOPM.
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present time, the law (normative legal act) is the dominant form of law. Back in the last
century, A.l. Denisov very accurately noted the tendency of the formation of law that exists
to this day "A law issued by the legislative bodies, based on a constitutional basis, becomes
the main normative act, the main link in the lawmaking activity of the state" [1, p. 299].

At the same time, objective prerequisites have emerged for expanding the sphere of
legal education and distinguishing the law-forming activity of the state.

Currently, the law-making activity of the state covers law-making (legal establish-
ment), legal interpretation and law enforcement. It is in the system that the specified
spheres of state activity fully reflect the process of formation of law. At the same time,
lawmaking is the final stage of legal formation, at which the legal and technical registration
of the legal position takes place, aimed at establishing the norm.

In law enforcement, the creation of legal provisions occurs, in particular, when the
Plenum of the Supreme Court of the Russian Federation "considers the materials of the
analysis and generalization of judicial practice and provides the courts with explanations
on matters of judicial practice in order to ensure the uniform application of the legislation
of the Russian Federation" [2, p. five].

In order to form a uniform law enforcement practice when making a decision, the Su-
preme Court of the Russian Federation is based on the establishment of a rule that best
meets the needs of practice and the principles of law. Such decisions are aimed at eliminat-
ing uncertainty in the understanding of legal provisions.

In the course of the law-interpretation activity of the Constitutional Court of the Rus-
sian Federation, legal provisions also appear. So, "at the request of the President of the
Russian Federation, the Federation Council, the State Duma, the Government of the Russian
Federation, legislative authorities of the constituent entities of the Russian Federation,
gives an interpretation of the Constitution of the Russian Federation" [3, Art. 3].

It should be noted that the expansion of the powers of the Constitutional Court in
terms of legal activity. In particular, the Federal Constitutional Law of 09.11.2020 No. 5-FKZ
"On Amendments to the Federal Constitutional Law "On the Constitutional Court of the Rus-
sian Federation" Article 3 was supplemented with Clause 5.2, according to which "at the
request of the President of the Russian Federation checks the constitutionality of draft laws
of the Russian Federation on an amendment to the Constitution of the Russian Federation,
draft federal constitutional laws and federal laws, as well as laws adopted in the manner
prescribed by parts 2 and 3 of Article 107 and part 2 of Article 108 of the Constitution of
the Russian Federation, prior to their signing by the President of the Russian Federation,
laws of a constituent entity of the Russian Federation prior to their promulgation by the
highest official of the constituent entity of the Russian Federation (the head of the supreme
executive body of state power of the constituent entity of the Russian Federation)” [4].

Legislative activity in the field of constitutional justice is expressed in “the interpreta-
tion by the Constitutional Court of the Russian Federation and its identification of the con-
stitutional meaning of the provisions of laws and other normative acts within the compe-
tence of the Constitutional Court of the Russian Federation, which remove constitutional
and legal uncertainty and serve as the legal basis for the final decisions (decisions) of the
Constitutional Court Russian Federation" [5, p. 89].

The allocation of the law-forming activity of the state as a systemic political and legal
category is also due to the active development of civil society institutions, the emergence of
public organizations that carry out law-forming activities along with the state, which re-
quires an appropriate distinction.
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In particular, the Civic Chamber of the Russian Federation carries out "public exami-
nation (examination) of draft federal laws and draft laws of the constituent entities of the
Russian Federation, as well as draft regulatory legal acts of the executive authorities of the
Russian Federation and draft legal acts of local government bodies" [6, Art. 2].

One of the starting points of the law-making activity of the state is the active forma-
tion of the institution of responsibility of the state and its officials. So, “decisions and ac-
tions (or inaction) of state authorities, local governments, public associations and officials
can be appealed in court” [7, Art. 46].

In addition, the legislation of the Russian Federation stipulates that “the courts con-
sider and resolve administrative cases under their jurisdiction on the protection of violated
or disputed rights, freedoms and legitimate interests of citizens, rights and legitimate in-
terests of organizations arising from administrative and other public legal relations, includ-
ing administrative cases on challenging decisions, actions (inaction) of state authorities,
other state bodies, military administration bodies, local self-government bodies, officials,
state and municipal employees” [8, Art. 1].

Russian law provides for compensation by an official for damage caused to him. Ar-
ticle 1069 of the Civil Code of the Russian Federation provides for liability for harm caused
by state bodies, local self-government bodies, as well as their officials, and article 1070 of
the Civil Code of the Russian Federation speaks of liability for harm caused by illegal ac-
tions of bodies of inquiry, preliminary investigation, prosecutor's office and the court [9,
Art. 1069, 1070].

The law-forming activity of the state is expressed in a hypothetical assumption of the
fidelity of legal regulation, based on the maximum consideration of the needs of legal prac-
tice and the scientific substantiation of the formed legal position. In this regard, the legal
activity of the state is determined, among other things, by the risk factor.

In order to minimize law-making risk, the legislation of the Russian Federation estab-
lishes the concept of "corruption-generating factor"”, which means "the provision of a nor-
mative legal act (draft normative legal act) that establishes unreasonably wide limits of
discretion for the law enforcement officer or the possibility of unjustified application of ex-
ceptions to the general rules, as well as the provision containing vague, difficult to fulfill
and (or) burdensome requirements for citizens and organizations and thereby creating
conditions for the manifestation of corruption” [10, Art. 1].

Decree of the Government of the Russian Federation of February 26, 2010 No. 96
"On anti-corruption expertise of regulatory legal acts and draft regulatory legal acts" [11]
approved the Methodology for the anti-corruption examination of regulatory legal acts and
draft regulatory legal acts, which is "used to ensure the conduct of the Russian prosecutor's
office Federation, federal executive bodies, bodies, organizations and their officials of anti-
corruption expertise of regulatory legal acts and draft regulatory legal acts in order to iden-
tify corruption-generating factors in them and their subsequent elimination” [12, p. 1].

Clause 3 of the Methodology for conducting anti-corruption expertise of regulatory
legal acts and draft regulatory legal acts determines corruption-related factors that estab-
lish unreasonably wide limits of discretion for the law enforcement officer or the possibili-
ty of unreasonable application of exceptions to the general rules. These include the breadth
of discretionary powers; determination of competence according to the formula “have the
right”; selective change in the scope of rights; excessive freedom of subordinate rule-
making; adoption of a normative legal act outside the competence; filling legislative gaps
with secondary legislation in the absence of a legislative delegation of the appropriate au-
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thority; absence or incompleteness of administrative procedures; refusal of competitive
(auction) procedures; regulatory collisions [12, p. 3].

These factors are a kind of lawmaking defects that are not related to lawmaking
risk. However, for reasons there are a number of factors that should be attributed to
lawmaking risk.

These include the change in the scope of rights by selective means; consolidation of
mandatory norms in a bylaw in the absence of a law; blanket, reference norms.

Progressive state activity is based on a value-oriented position, expressed in a certain
ideological program implemented by public authorities. The ideological filling of state ac-
tivities occurs through the issuance of legal acts by the President of the Russian Federation.

Thus, the National Security Strategy of the Russian Federation, approved by the De-
cree of the President of the Russian Federation of December 31, 2015 No. 683, national in-
terests for the long term are: strengthening the country's defense, ensuring the inviolability
of the constitutional order, sovereignty, independence, state and territorial integrity of the
Russian Federation; strengthening national harmony, political and social stability, develop-
ing democratic institutions, improving the mechanisms of interaction between the state
and civil society; improving the quality of life, strengthening the health of the population,
ensuring the stable demographic development of the country; preservation and develop-
ment of culture, traditional Russian spiritual and moral values; increasing the competitive-
ness of the national economy; consolidation of the status of one of the leading world pow-
ers for the Russian Federation, whose activities are aimed at maintaining strategic stability
and mutually beneficial partnerships in a polycentric world [13, p. 30].

These development trends in Russia are a logical continuation of the Concept of long-
term socio-economic development of the Russian Federation for the period up to 2020, ap-
proved by the order of the Government of the Russian Federation of November 17, 2008
No. 1662-r [14].

In this regard, the adoption and implementation of the provisions of the Military Doc-
trine of the Russian Federation, approved by the President of the Russian Federation on
December 25, 2014 No. Pr-2976 [15], which takes into account the main provisions of the
Military Doctrine of the Russian Federation 2010 [16], the relevant provisions of the 2008
Foreign Policy Concept of the Russian Federation [17] and the Maritime Doctrine of the
Russian Federation for the period up to 2020 [18], the Strategy for the Development of the
Arctic Zone of the Russian Federation and Security for the Period up to 2035 [19] and other
strategic planning documents ...

The government of the Russian Federation also forms a certain ideological course of
socio-political development by issuing conceptual normative legal acts.

In particular, it is possible to refer to these as the Spatial Development Strategy of the
Russian Federation for the period up to 2025, approved by the order of the Government of
the Russian Federation dated 13.02.2019 No. 207-r [20].

The priorities for the spatial development of the Russian Federation until 2025 are:

outstripping development of territories with a low level of socio-economic develop-
ment, which have their own potential for economic growth, as well as territories with a low
population density and a predictable increase in economic potential;

development of promising centers of economic growth with an increase in their
number and maximum dispersion across the territory of the Russian Federation;

social development of areas with low population density with insufficient own poten-
tial for economic growth.
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Thus, the change in the social and state system, the emergence of new spheres of pub-
lic life have significantly changed legal theory and practice, new legal institutions have ap-
peared, the system of legal knowledge has become more complex. However, the speed of
social transformations is significantly ahead of the corresponding changes in the field of
jurisprudence. In order to quickly respond to social challenges, law-making bodies are
guided exclusively by practical necessity, minimizing the consideration of the methodologi-
cal foundations of the formation of law.

This trend of “momentary” lawmaking has led to the filling of the legislation of the
Russian Federation with legal provisions that do not correspond to the level of abstract le-
gal regulation due to the scientific lack of elaboration of the newly introduced norms.
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AEATEJIBHOCTDb PEBOJIIOIMOHHBIX KOMHUTETOB
KAK YPE3BbIYAHHBIX OPTAHOB COBETCKOM BJIACTH
(HA MIPUMEPE JAJIBHEBOCTOYHOTI'O PEBOJIIOLIMOHHOI'O KOMHUTETA)

AHHOmMayus. B cmamve packpvisaemcsi hpoyecc opMupo8aHusi u cooepica-
Hue desimeabHOCMU PesoYUOHHbIX KoMumemos, delicmeosaswiux 8 Poccuu 8 nep-
soll vemeepmu XX 8, mak Kak 80npocbl HOPMAMUBHO20 NPABOBO20 Pe2yAUPO8AHUS
U desimenbHOCMb Pe2UOHA/IbHBIX 0P2dHO8 Ype38bl4aliHOU eadacmu 8 Kpududeckol
Hayke ocgeujeHbl HedocmamovHo. AKmya/1bHOCMb pedA0HCeHHOl meMbl 06yca08/1e-
Ha Heo6x00uMoCmbvl) 6e3KOHBIOHKMYPHO20 AHAIU3A 0P2AHU3AYUU U pabombl 4pes3-
8bIYALIHbIX OP2AHO8 81ACMU — PeB8ONYUOHHbIX Komumemos. [Ipedmemom cmambu
8bICMYNAOM Pe8oNIOYUOHHbIE KOMUMEMbl KAK 8peMeHHble 0p2aHbl 8aacmu, 06.d-
dawujue 4pe38blUAUHLIMU NOJAHOMOYUSAMU KOMoOpble (YHKYUOHUPOBAAU 8 Nepuod
pesoIYUOHHLIX hpeobpaszosaHull obwecmsd. B nybaukayuu oceeujeHbl OCHOBHbIE
80npockl PopMupo8aHusi u omdesbHble acnekmol dessmeabHocmu J]aabHE80CmMo4HO-
20 pesoNOYUOHHO20 KomMumemad, delicmeosasuie2o 8 yCA08UsiX 3amsiHysuelcs 8 pe-
euoHe I'paxcdaHckoll 80liHbI U UHMep8eHYUU.

Ha npumepe /JaabHe80CMO4YH020 pegoItoyUOHHO20 Komumema, 0606was pas-
JIUYHble UCMOYHUKU, ademop oceewaem HanpasseHus pabomol [aabHe8ocmo4Ho20
upe38bIualiH020 0peaHa 8adacmu, doKasblieaem, Umo 8 yca08usix samsHyswelicsa I'pa-
HCOAHCKOU BOUHbI U UHOCMPAHHOU UHMep8eHYUU 3mo Obll YHUBEPCA/AbHbIU Onblm
06BedUHeHUs BOEHHOU U 2paxcOaHcKol eaacmu Heo6x00uMblll 019 docmudiceHus: 06-
WecmeeHHo20 61a20Nn01y4usl 8 YC/A08USIX YKPENJAeHusl CO8eMcKUX (oopM ynpasaeHus,
8xo0xcdeHus1 pecuoHa 8 npasogoe noJie Cogemckoli Poccuu u nepexody Kk HO8bIM op-
MAM X035UCMB0BAHUSL.

B 3akaroueHuu cdenaH 861800, YMO U3MEHEHUe 8HeWHenoaumu4eckoli o6cma-
HOBKU U 0CO6eHHOCMU 8HYMPUNOAUMUYECKO20 No10XdceHUs1 pycckozo JaavbHezo Boc-
moka kK MomeHmy 3agepuieHusl I'paxcoaHckoll 80liHbI 8 pecuoHe 06yCA08UAU Cyujecm-
808aHUE BPEMEHHDBIX YPE38bIUALHbIX 0P2AHO8 81ACMU — PEBKOMOB.

Kauegsle cnoea: 'paxcdanckas 8oliHa, [aavHuli Bocmok, opeaH zocydapcm-
8EHHOU 8/1aCMU, pPesoIYUOHHbIU KoMumem, cogemckasl 8/4dcmb, 6e30ndacHOCMb,
80CCMAHOB./1EHUE X035licmad, Ype38bIualiHbIll 0peaH, Npasosoe No10MCEHUE, 3aKOHO-
damesibcmeo.

Ha npotsikeHuH Bcero nepuojia CylieCTBOBaHUS roCyZapcTBa MUpa CTAJKHWBAIOTCS
C pas3/IMYHbIMMU Yrpo3aMUd U 4YPe3BbIYAWHBIMU CUTYaALUSIMH, KOTOPble MOTYT SIBJASATbCS
C/1Ie[ICTBUEM [IeATEJIbHOCTH TEPPOPUCTUYECKUX WU SKCTPEMUCTCKUX OpraHU3alyMH, mpe-
CTYIHBIX TPYNIHUPOBOK UJIU CTUXUWHBIX O€/ICTBUH, OJJHAKO BCE OHU TPEOYIOT OT rocyaap-
CTBEHHBIX CTPYKTYp aIeKBaTHOTO U CBOEBpeMeHHOro pearupoBanus. OaHoU U3 popM oT-
BETa POCCHUMCKOr0 TrOCy/apCTBa Ha BbI30B €ro 6e30MacHOCTHU SBJSIETCS OpraHU3alUs
Yype3BbIYallHbIX OPraHOB BJIACTH, YTO MOXKHO NPOCAEJUTH Ha NMpuMepe GpOPMHUPOBAHUSA
Y [esITeJIbHOCTU TaKUX OPTraHOB B epBoU nosioBuHe 1920-x rr. B sivie /lalbHEBOCTOYHO-
ro peBOJIIOLIMOHHOI'O KOMUTETA.

* LlykaHos Cepzeli Cepzeegud, KaHAUAAT UCTOPUYECKUX HAYK, AOLEHT KadeApbl TEOPHUHU U HCTOPUH
npaBa U rocygapctsa JasbHeBocToYHOro ¢uanasa Poccuiickoro rocyAapcTBEHHOTO YHUBEPCUTETa NpaBo-
cynus (r. Xabaposck). E-mail: cep200670@ya.ru
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PeBosroniuu 1917 r. B Poccuun okasasu cyujeCTBeHHOe BJAWSIHUE Ha XOJ MUPOBOU HUC-
TopuM. [locsejoBaBLIMe Tpeo6pa3oBaHUs CO3/alM MOYBY JJig [1e6aTOB, KOTOpble He yTH-
XalT U cerofHd. OJHU uccaefoBaTeqd 0O0paljal0T BHUMaHUe Ha MPOrpecCHBHYI0 POJib
PEeBOJIIOLIMOHHBIX U3MEHEHUH, pyrue BUAAT XaoC U pa3BaJl CyllecTBoBaBuiero B Poccui-
CKOM uMMIlepuu npaBonopszaka [1-3]. Ha Ham B3rzg/ 06 beKTUBHOE OCBellleHHe Npoo6JieM
PEBOJIIOLIMOHHON MpPO06/JeMaTUKU HEBO3MOXXHO 0e3 MOHMMaHUs cleluPUuKU rocyfapcCr-
BEHHOT0 yNpaBJ/IeHUs. ITO aKTyaJU3upyeT U3dydeHre UCTOPUYECKOr0 ONbITa CyLeCTBOBA-
HUSA PeBOJIIOLIMOHHBIX KOMUTETOB B Poccun.

UccnenoBaHue 1eATeJIbHOCTH PEBOJIIOIMOHHBIX KOMUTETOB B Macuitabax Bced Co-
BeTCKOW Poccuy, 3aHMMaeT 3HaYUTebHOE MeCTO KaK B 00IIMX paboTax no ucrtopuu I'pa-
»KJJAaHCKOU BOMHBI, TaK U B ClelHaJbHbIX pab0oTax 10 UCTOPUMU PEBOJIIOLLMOHHBIX KOMUTE-
TOB [4-5]. [Ipo6seMa uccnef0Basach B OCHOBHOM M0 3aNaJiHbIM U LleHTPaJbHbIM peruo-
HaM Halled CcTpaHbl, B CBA3M C 3TuUM, JlanbHuu Boctok Poccum c ero couuanbHO-
HNOJIMTUYECKOH ClleliMPUKON U MHBIM XPOHOJIOTUYECKUM NEPUOI0M OKOHYaHUA ['pakaaH-
CKOM BOMHBI M UHTEPBEHL MU [l0JITOe BpeMs BbllaJia/l U3 BHUMaHUs HUccle/joBaTesel [6-
7]. BmecTe c TeM, AesaTeqbHOCTb /laJibHEBOCTOUYHOTO PEBOJIIOIIMOHHOTO KOMUTETA UMEET
CBOIO CllellMPUKY: Ype3BbIlYalHbIMA OpraH BJAcTU paboTas Moc/e 3aBepllieHUs TpaxkJaH-
CKOW BOMHBI M BBINOJIHAJI HECBOMCTBEHHbIE JJI1 PeBKOMOB 33aJa4u. M3ydyeHue ero jes-
TeJIbHOCTHU BOCIOJIHUT JIAKyHYy B IOHUMaHHUU roCyJapCTBEHHOIO yIpaBJeHHUs B Ype3Bbl-
YaWHBIX YCJIOBUSAX.

PeBO/IIOLIMOHHBIE KOMUTETHI KaK OpraHbl BJIACTH — JleTHILe PeBOJIOLHOHHBIX Ipe-
obpa3oBaHUM B rocyzapctBe. B Poccum MCTOKM peBOJIIOIMOHHBIX KOMUTETOB BOCXOJAAT
K peBosiroiuy 1905-1907 rr., Korjja co3ilaBajiMch T. H. BOEHHO-OTlepaTHBHbIE TPYIIbI Me-
CTHBIX KOMUTETOB Poccuiickod conuas-ieMOKpaTU4eCKoW paboyel mapTHUM, Ha KOTOpbIe
BO3J/1araJloCb BOEHHOEe PYyKOBOJCTBO 60pb00M TpyAALuxcs. PeBoIOLMOHHbBIE KOMUTETDI
3TOro Nnepuoja ObLIM Ype3BblYaWHBIMM OpraHaMM M HOCHUJIM BpeMeHHBbIH XapakTep. [lo
Ho/icueTaM HCCJIe0BaTess AeATeJbHOCTH OpraHoB BjacTh B Poccum A. @. Pactpuruna,
B 3TOT [1IepPUOJi BOEHHO-PEBOJIIOLMOHHbIE KOMUTETHI ObIIN cO3JaHbl B 220 Hace/JleHHbIX
nyHkTax [6, 18]. B cocTaB peBKOMOB Hapsjy € 60J/blli€eBUKaMU BXOJWUJIW MEHBILIEBUKU
Y 3CePBHI.

C HayasioMm B EBponenickont yactu Poccun 'pakjaHCKOM BOMHBI U UHTEPBEHIIUU PY-
KOBOACTBOM lleHTpasibHOro KoMuTeTa PocCcHiiCKO KOMMYHUCTUYECKOW mapTuu (60Jib-
meBUKOB) (masee - IIK PKII (6) 6bl10 mMpUHATO pelieHHe 00 0O0pa30oBaHWM BOEHHO-
pPEeBOJIIIIMOHHBIX KOMUTETOB, KOTOpble (paKTHYeCKH CTAHOBUJIMCH BJIACTbIO HAa MeCTax,
a nocje OKOHYaTeJIbHOM JIMKBU/AALUM OCTABIIMXCA Oes10rBapAelCKUX PeXXUMOB J0JKHbI
OblIIM NepejaThb BJIACTb 3aKOHHO M36paHHbIM CoBeTaM. JTO NMpeAycMaTpuBaloch «HCT-
PYKIMeN 0 mpaBax U 06s13aHHOCTAX CoBeTOBY», onybsimkoBaHHOU B 1918 r. HapogHbIM KO-
MHUCCapyuaTOM BHYTpeHHUX Jie [8, c. 3]. B JoKyMeHTe oTMe4a0Ch, YTO NPUXOJ, K BJIACTH
60JIbILIEBMKOB ellle He 03HayaJ/l OKOHYaHHe PeBOJIIOLMHY, a lepes Co3/jJaBaeMbIMU OpraHa-
MU COBETCKOM BJIACTH CTOsL/Ia 3a/ja4ya N0 COXpPAaHEHHUIO U YIPOYEHUIO PEBOJIIOLIMOHHBIX 3a-
BOEBAHMMU. JTa 33/la4a BKJII0OYa/Ia NN0JaBJIeHHe MATeXa U NMONbITOK cBepkeHUsA COBeTCKOU
BJIACTH, a B JlaJIbHelIIeM 3aMeHy Ype3BblYalHbIX OPraHOB, OObIYHBIMU BEIOOPHBIMU Opra-
HaMHU BJy1acTH - CoBeTaMM paboyHUX, CONAATCKUX U KPeCTbSAHCKUX JellyTaTOB, CTAHOBJIEHHE
1 GopMHUpOBaHME COBETCKOTO annapara BJaCcTH.

B cooTBeTcTtBUU C [lonoxkenuem BIUUK oT 24 okTa6ps 1919 r. «O peBOJIIOLUOHHBIX
KoMHuTeTax» B CoBeTckoi Poccuu mMoriv 6bITh cGOpMUpPOBaHbI 3 pas3JIMYHbIX BU/ia PEBKO-
MOB: OCBOOO/JIEHHBbIX OT HeNpusATess obJacTed, NPUPPOHTOBOMW MOJIOCHI U Thlaa [9,
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c. 730-732]. Bce peBKOMBI SIBJISIJINCh OPTaHAMU BOEHHOU W IPaKJIaHCKOW BJIACTH, a MOTO-
My MMeJId Pa3HOBEKTOPHbIE 33/la4¥ OT OPraHU3allMy BOEHHOI'O YIpaBJIeHUsl TEPPUTOPHU-
el 10 a/MUHUCTPAaTUBHO-X03AMCTBEHHOr'0 06ecreyeHUs [leiTeJIbHOCTU OPraHoOB BJIACTH.
PeBKOMBI BbICTyNa/IM MOJHOMOYHBIMU PYKOBOJUTE/ISIMU BOEHHON U 0011eCTBEHHOM KU3-
H{, UM NIpPHUHaJJIexasa BCA MOJHOTA BJACTH, TaK KaK BbIOOpHbIe I'pakJAaHCKUE OpraHbl
BJIACTU U YIIpaBJIEHUS He MOIJIM CIPAaBUTBCA B YCJIOBUAX BOEHHOW OOCTAaHOBKHM C 3a/jaya-
MU OpraHu3aluu 060poHbl, cHabxeHUsA KpacHoit ApMmuy, nojJepKaHusl peBOJIIOLIMOHHOIO
nopsi/ika, MOOWJIM3alUM HaceJieHUs1 Ha 60pbOy C GAaHAUTU3IMOM U KOHTPPEBOJIIOIUEN.
B oTsinuue ot CoBETOB, pEBKOMY He SIBJISJIMCb KOHCTUTYLUOHHBIMU OpraHaMHU BJIACTH,
O/IHAKO MX IIpaBOBOE I0JIOKEHHWE ONpeJessJoch aKTaMHU COBETCKOI0 KOHCTUTYLIMOHHOTO
3aKOHO/laTeJbCTBa. B 3TOM U 3ak/04aeTcss 0COGEHHOCTh CylLeCTBOBAHUS NEPBbIX COBET-
CKMX OPTraHOB rOCyZJlapCTBEHHOM BJIACTH B MECTHOCTSX.

B JlaibHeBOCTOYHOM pervoHe LleHTpasbHBIE KOMUTET KOMMYHUCTUYECKOW MapTUH
yepe3 /lanbHeBocToyHOoe 6topo LUK PKII (6) B roasl cyuectBoBaHus 6ydepa MOCTOSAHHO
yKasblBaJl Ha TO, YTO /la/bHEBOCTOYHAsA pecny6J/MKa ABJsAeTCS BpeMeHHbIM rocyAapcCT-
BEHHBbIM 00pa30BaHKEM, BbI3BaHHBIM 0COOBIMU 00CTOATENbCTBaMU. JlanbHUi BocTok uc-
TOpUYeCKU cBsA3aH ¢ CoBeTCKkoM Poccuel mo sKOHOMUYECKUM, HALLUOHAJIbHBIM U JPyTrUM
YCJIOBHUAIM OH COCTaBJIIET €JUHOE, HeJleJIMMOoe, OpraHudeckoe Lesoe. CTOUT OTMeTHUTbD, YTO
IPOTUBHUKAaMU coBeTu3anuu /laibHero BocToka GbIIM He TOJIBKO 3CEPbl U MEHbLIEBUKH,
CTpeMHUBLIMeCs BCeMU cliocob6aMu coxpaHUTh /IBP, HO U HeKoTOpble YjleHbl pyKOBO/CTBA
ctpaubl [10, s. 287]. Tak, 3abailkaJibCKUN 006/J1aCTHON KOMMUTET 3CEPOB Jlake BbIMYCTUJI
«O6bpauieHre ko BceM rpaxjaanam /IBP», B KoTOpoM npu3biBas 60pOThCSA MPOTUB BOCCO-
efguHeHus ¢ PCOCP u npeguiaran «BceMU CHJIaMM NIPOTECTOBATh, HABA3bIBATh UHYIO Opra-
HU3aUuI0 BjaacTu» [11]. OTaesbHble IpeACTaBUTENHN TOCYAAPCTBEHHBIX CTPYKTYP peruoHa
obpalasy BHUMaHUe KUTeslel Ha TO, YTO B CJydae NpucoefuHeHHUs /laJbHEBOCTOYHOMN
pecny6suku kK PCOCP B kauecTBe Pecny6/iMKY — 32 HEM OyJeT IOpUIUYECKU 3aKperseHa
BO3MOXHOCTb BbIxoJia u3 coctaBa CCCP [12, c. 115]. 3To yTBepkJeHHe 0COOEHHO UMIIO-
HHUPOBAJIO NpPEACTAaBUTENAM KOPEHHBIX MaJIOYMCIEeHHbIX HapoZoB CeBepa HacessBIIMX
JanbHuii BoCTOK M HEOJHOKPATHO BbICKA3bIBABLIUXCS O CBOEM CaMOCTOSATEbHOCTH [13].

OcBoboxaeHueM [Ipumopbsi 6b11 B OCHOBHOM NOJIOXKEH KOHell ['pakAaHCKOUN BOWHe
Ha [lasibHeM BocTtoke. C okTs6ps 1922 r. nepe pykoBoacTtBoM LIK PKII (6) ogHoM 13 nep-
BOOYEpeAHbIX CTOsJA 3ajadya JMUKBUJALUMKM B JlaJbHEBOCTOYHOM pervoHe 3cCepo-
MEHBbIIEBUCTCKUX OPTaHOB BJIACTH, & TaKXe pacnpocTpaHeHHbIX B /IBP KoanuMLMOHHBIX
BJIACTHBbIX 06pa3oBaHUM. KpoMme Toro, akTya/lbHOW ocTaBasach 60pb6a ¢ MHOCTPAHHBIM
HINHOHAXeM, 6esiorBap/eiCKUMU 6aHJaMU, KOHTPabaH0i U MacCOBbIMHU KPECTbSIHCKUMU
BBICTYIVIEHUSIMH, CIPOBOLMPOBAHHBIMHU 3aKUTOYHBIM KPeCTbAHCTBOM, HeZJOBOJIbHBIM CO-
BeTU3aLMeld pervoHa. TpyJHOCTHU BOCCTAaHOBJIEHUS] HApOJHOIO Xo03dKcTBa Ha /JlajbHeM
BocToke ycuirBalNuCh TeM, YTO OJJHOBPEMEHHO Ha/l0 OBbLJIO CO3/4aBaTh COBETCKHE OpPraHbl
BJIACTH, 6OPOTHCSA C NOC/IEeACTBUSAMU UHTEPBEHLUH, OTOMBATh MONBITKM HHOCTPAHHBIX IO-
CyZlapCTB, KOTOpble CTPEMHUJIUCH 3aTOPMO3UTh U COpBATh yYKpensieHue COBETCKOU BJIaCTH
B pervuoHe. OTMeTHUM, YTO B HOsI6pe 1922 r. UHTEpPBEHIMS 3aBepIlInIach He Ha BCEH YacTH
JanbHero BocToka, nox BacThio ANOHUeB ocTaBasics CeBepHbld CaxasiMH, YTO CYILECT-
BEHHO OCJIOKHSIJIO 0OCTaHOBKY. B cBfI3W c 3THM, 3aZja4yu no ycTaHoBJieHHI0 COBeTCKOU
BJIACTU B PeruoHe MOIJVIM OCYLeCTBUTb TOJIbBKO Ype3Bbl4alHble OpraHbl BJACTH — PeBO-
JIIDIUOHHBbIE KOMUTETHL. [loaTOMy c oceHr 1922 r. B Ja/iIbHEBOCTOYHBIX TYOEepHUSX CO3/a-
BaJIUCh peBKoMbI [14, j. 85]. OcHoBbIBasick Ha «[losiokeHUU 0 peBKoMax», [Ipe3uuym
BIIUK PCDCP 15 HosA6ps 1922 r. yTBepAua cocTaB JalbHEBOCTOUHOI'O PEBOJIIOLIMOHHOTO
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komuTteTa. Ero npegcenatenem crai Il. A. Ko6ozes, uienamu - H. A. Ky6sik, I'. H. KopHees,
H. M. MartBees, II. II. [TocTries, U. [1. YoopeBuy, 4. . AHcoH. CTOUT OTMETUTD, UTO B PEB-
KOMbI Ha3HaYaJIUCh TOJIbKO KOMMYHMCTBI U npeAaHHble COBETCKOW BJIacTH OecrnapTHii-
Hble. [15, c. 21-34].

JanbHeBocTouHOe G6iopo LK PKII (6) u JlaibpeBKOM KakK BBICIIMM OpraH BJIACTH
B pervuoHe, B COOTBETCTBUU C NoCcTaHOBJieHUeM «06 opraHusanuu Ha Mectax CoOBeTOB pa-
604YMX, KPECTbSIHCKHX U KpaCHOApPMENCKUX JlenyTaToB» [16, c. 126] co3aBaiu B KPYMHbIX
HaceJIeHHbIX NYHKTax /laJibHEBOCTOYHOU 06J1acTU ropoJickre CoBeThbl paboyuxX U KpacHO-
apMeMCKHUX JlenyTaToB, KOTOpble AeWCTBOBAIU MOJ, PYKOBOACTBOM IrybpeBkoMoB. Takas
OpraHM3alMsl BJIACTH SIBJsJIaCb OCOOEHHOCTBIO [JJaJIbHEBOCTOUHBIX T'OCYZapCTBEHHbBIX
CTPYKTYP, cyllecTBOBaBUMKX B 1923-1926 rr. B [lanibpeBKOMe U co3aBaeMbix CoBeTax Co-
e/IMHSJIMCh 3aKOHO/aTe/ibHble U UCTIOJIHUTebHbIEe QyHKIMU. Opuandeckas npupoja us-
JlaBaeMbIX UMHU MPABOBBIX aKTOB 00yC/IaB/MBaJach rocyZapCTBEHHO-BJIACTHBIM XapaKTe-
pOM, UX MpeANHCAaHUS UMEJU UMIEePAaTUBHBIA XapaKTep AJisl TeX CyObeKTOB, KOTOPbIM
ObLIM aZipecoBaHbl, KpOMe TOTO OHU BCerJa MMeJiM MUCbMEHHBINA XapaKTep U U3/aBaJliCh
C y4eTOM YCTaHOBJIEHHbIX TpeboBaHUU M mnpoueayp. HekoTopble HOpMaTUBHbIE AKThI
NPUHUMAJIUCh COBMECTHO C MapTUHHBIMU opraHaMmu. [IpakTuueckas peanusalus OpUHS-
TBIX JJOKYMEHTOB BbI3bIBaJla CONPOTUBJIEHHME MECTHOI'0 HacesJeHUs, KOTOpoe 3a AJIUTe/b-
HbIH NepUOJ, UHTEPBEHLIMU U TPaXK/JaHCKOW BOMHBI HE eJaJio co6JI0[aTh paBuia, AJUK-
TyeMble 06s13aTe/IbHbIMU NOCTAHOBJIEHUSMU. JTO TPeOOBAJIO OT PEBOJIIOIIMOHHBIX Opra-
HOB BJIACTU NPOBEJIEHUs JIONOJHUTENbHbIX MEPONPUITHUHN MO COOJIIOJEHUI0 3aKOHHOCTHU
M 0011leCTBEHHOTO Mopsi/ika B /lalbHEBOCTOYHOM PErvoHe, T.e. peajibHOE OCylleCTBIEHHUE
KOHTPOJISI COOTBETCTBHUSA 3aKOHY NOBeJIeHUS I'PaXKJlaH, OXpaHa 3aKOHHBIX IIPaB U UHTepe-
coB xkuTeJsied JlanbHero BocToka.

K Hauany 1926 r. 66111 peliieHbl OCHOBHbIE BO3JIOXKEHHbIE HA Ype3BblYalHbIA OpraH
BJacTU - /la/IbHEBOCTOYHbBIM PEBOJIIOLIMOHHBIA KOMUTET 3aJa4y: Ha BCeM NpPOTIKEHUHU
JlesITeJIbHOCTH PeBKOMa ObLI 00eclieueH peBOJIIOLMOHHBIN MOPSAJ0K, 6e/06aH/ibl U aHTU-
COBETCKHE BBICTYIJIEHUs ObLIM MOJABJIEHb], IPOBEeJeH KOMIJIEKC MEPONPUSATHIN HaIMpas-
JIEHHBbIM Ha yKpeIJeHHe COBETCKOW BJIACTU B perMoHe (BOCCTAHOBJIEHO CEJIbCKOE XO0351M-
CTBO, JIMKBUJMPOBaHa pa3pyxa B NPOMBIIIJIEHHOCTH, BO30OOHOBJIEHO TPAHCIIOPTHOE CO06-
meHue JlanbHero BocToka ¢ peruonamu PCOCP).

B navane 1926 r. 6b11 o6pa3oBaH /[laJibHEBOCTOYHBIM Kpad, B KOTOPBIM BOIJIO
9 okpyroB (75 paiioHoB). ['ybepHUU U ye3/bl ObLIU yIpa3/iHeHbl. B sHBape 1926 r. B pe-
TMOHe NpPOIJIM pallOHHbIE U OKPYXHbIe cbe3/ibl COBETOB, a B MapTe B XabapoBCKe COCTO-
siJIcs IepBbIA KpaeBou cbe3/; COBeTOB pabouMX, KPECThSIHCKUX, KpaCHOApPMEMNCKUX U Ka-
3aybux genyTtaToB. Cbe3f 3acaywan oTdeT /laJbpeBKOMa O COBETCKOM CTPOMUTEJIbLCTBE
B Kpae ¢ MOMeHTa nepexoza Bsactu oT /IBP k CoBetaM. Cbe3s, eAMHOYIIHO OA00pUI Jes-
TeJbHOCTb JlasibpeBKOMa U u3bpas Ha ocHoBe KoHctutyuuu PCOCP JlasibHEBOCTOUHBIN
KpaeBOM UCIOJHUTEJNbHbIN KOMUTET. 6 MapTa 1926 r. [Ipe3auauym JlaibpeBKkoMa 3ac/yiajn
BONIPOC O peopraHv3alluy CBOEro ammnapaTra B CBS3U C MPOBEJEHHBbIM PalOHUPOBAHUEM.
B nieHb Bb160pOB KpaeBoro HCMo/IHUTENbHOTO KOMUTETA BCe YIpaBJeHUs YIIOJTHOMOYEHHbIX
ObLIM peopraHu3oBaHbl, a caM CekpeTapuat [[a/ibHEBOCTOYHOTO PEBOJIIOIIMOHHOIO KOMUTETA
3aKOHYMJI paboTy U Mepeasl CBOU PYHKIUN U36paHHOMY /laIbHEBOCTOUHOMY KpPaeBOMY UC-
MOJIHUTEJIbHOMY KOMUTeTy. TakuM 06pa3oM, MHOrorpaHHasi paboTa Ype3BblYalHOI0 OpraHa
BJIacTH — /laIbHEBOCTOYHOI'0 PEBOJII[MOHHOTO KOMUTETA CIIOCOOCTBOBA/Ia BOCCTAaHOBJIEHUIO
xo3sKcTBa JlasbHero BocToka moc/ie pa3pymuTebHbIX NOCJAEeACTBUN TPAXKJAHCKOM BOMHBI
Y UHTepBeHUUU. UcTOpruYecKuli onbIT ero 1esTeJIbHOCTH aKTyasleH U CeroHsl.
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B HacTosiliee BpeMs HecTabW/ibHasi CATyalus B MUpe (IaHJEeMUH, IKOJOTHYECKHUE
npo6JieMbl, 60pbba C TEPPOPU3MOM U JIp.) BbIHYKJAET roCyJapCcTBa BBOAUTh HA OT/AE/b-
HbIX TEPPUTOPUSX Ype3BblYaiiHble GOPMbI U MeTO/Ibl yIIpaBJeHUs. BBeeHMe upe3BbIyaii-
HbIX GOpMbI GYHKIIMOHUPOBAHHS T'OCYJAapPCTBEHHBIX CTPYKTYpP TpeOyeT MPOAYyMaHHOH,
yperyJupoBaHHOM HOpMaMH IpaBa OpraHU3alMM CIIOCOOHOM 00eCcrnevYuTb MOpPsA0K
ynpaBJieHus, paBa U CBOOOAbI TpaXK/JiaH, [JIAaCHOCTb U YYeT 00LeCTBEHHOTO MHEHUS U T.J,.
KintoyeBoil mpo6seMod CylleCTBOBAaHHUS 4Ype3BbIYAMHBIX OpPTraHOB BJIACTU SBJISETCS
obecrneyeHue peasU3aldy U 3allMThl IPaB U CBOOO/ IrpakJaH, MUHUMU3ALUs OCJIE/CT-
BUU, NOPOXKAEHHBIX Ype3BbIYalHbIM MOJIOX)KeHUEM. BOT moyeMy Ha Halll B3rJisj, He06Xxo-
JYMO YYUTBIBATb UCTOPUYECKUHN OMNBIT CyleCTBOBAHUS Ype3BblYalHbIX OPraHOB BJIACTH
B Poccum.
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Annotation. The object of the article is the process of formation and the content of
the activities of revolutionary committees that operated in Russia in the first quarter of
the 20th century. The issues of normative legal regulation and the activities of regional
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tionary committees as temporary authorities with extraordinary powers that functioned
during the period of revolutionary transformations of society. The publication highlights
the main issues of the formation and certain aspects of the activities of the Far Eastern
Revolutionary Committee, which operated in the context of the protracted Civil War and
intervention in the region. Using the example of the Far Eastern Revolutionary Committee,
summarizing primary and secondary sources, the author highlights the areas of work of
the Far Eastern emergency authority, proves that in the conditions of the protracted Civil
War and foreign intervention, this was a universal experience of combining military and
civilian power necessary to achieve social well-being in the context of strengthening So-
viet forms management, the entry of the region into the legal field of Soviet Russia and the
transition to new forms of management. In conclusion, it was concluded that the change
in the foreign policy situation and the peculiarities of the internal political situation of the
Russian Far East by the end of the Civil War in the region led to the existence of temporary
emergency authorities - the revolutionary committees.
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Throughout the entire period of existence, the states of the world are faced with vari-
ous threats and emergencies that may result from the activities of terrorist or extremist
organizations, criminal groups or natural disasters, but all of them require an adequate and
timely response from state structures. One of the forms of the response of the Russian state
to the challenge to its security is the organization of emergency power bodies, which can be
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traced on the example of the formation and operation of such bodies in the first half of the
1920s. represented by the Far Eastern Revolutionary Committee.

The revolutions of 1917 in Russia had a significant impact on the course of world his-
tory. The transformations that followed created the basis for a debate that continues today.
Some researchers pay attention to the progressive role of revolutionary changes, while
others see chaos and the collapse of the legal order that existed in the Russian Empire [1-
3]. In our opinion, objective coverage of the problems of revolutionary problems is imposs-
ible without understanding the specifics of public administration. This actualizes the study
of the historical experience of the existence of revolutionary committees in Russia.

Research into the activities of revolutionary committees throughout Soviet Russia oc-
cupies a significant place both in general works on the history of the Civil War and in spe-
cial works on the history of revolutionary committees [4-5]. The problem was studied
mainly in the western and central regions of our country, in this regard, the Far East of
Russia with its socio-political specifics and a different chronological period of the end of the
Civil War and intervention fell out of the attention of researchers for a long time [6-7]. At
the same time, the activities of the Far Eastern Revolutionary Committee have their own
specifics: the emergency authority worked after the end of the civil war and performed
tasks unusual for the revolutionary committees. Studying its activities will fill a gap in the
understanding of public administration in emergency situations.

Revolutionary committees as organs of power are the brainchild of revolutionary trans-
formations in the state. In Russia, the origins of revolutionary committees go back to the revo-
lution of 1905-1907, when the so-called. military-operational groups of local committees of
the Russian Social-Democratic Labor Party, which were entrusted with the military leadership
of the struggle of the working people. The revolutionary committees of this period were emer-
gency bodies and were of a temporary nature. According to the estimates of AF Rastrigin, a re-
searcher of the activities of government bodies in Russia, during this period military revolutio-
nary committees were created in 220 settlements [6, 18]. The revolutionary committees, along
with the Bolsheviks, included Mensheviks and Socialist-Revolutionaries.

With the outbreak of the Civil War and intervention in the European part of Russia, the
leadership of the Central Committee of the Russian Communist Party (Bolsheviks) (hereinafter
referred to as the Central Committee of the RCP (b)) made a decision to form military revolu-
tionary committees, which actually became local power, and after the final liquidation of the
remaining White Guards regimes were to transfer power to the legally elected Soviets. This
was provided for in the "Instruction on the Rights and Duties of Soviets" published in 1918 by
the People's Commissariat of Internal Affairs [8, p. 3]. The document noted that the coming to
power of the Bolsheviks did not mean the end revolution, and the created bodies of Soviet
power were faced with the task of preserving and consolidating the revolutionary gains. This
task included suppressing the rebellion and attempts to overthrow Soviet power, and later re-
placing emergency bodies with ordinary elected bodies of power - the Soviets of Workers',
Soldiers' and Peasants' Deputies, the formation and shaping the Soviet apparatus of power.

In accordance with the Regulations of the All-Russian Central Executive Committee of
October 24, 1919 "On revolutionary committees" in Soviet Russia, 3 different types of revo-
lutionary committees could be formed: regions liberated from the enemy, front-line and
rear [9, p. 730-732]. All the revolutionary committees were bodies of military and civil
power, and therefore had different-vector tasks from the organization of military adminis-
tration of the territory to the administrative and economic support of the activities of the
authorities. The revolutionary committees acted as the plenipotentiary leaders of military
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and public life, they belonged to all the fullness of power, since the elected civilian authori-
ties and administration could not cope in a military situation with the tasks of organizing
defense, supplying the Red Army, maintaining revolutionary order, mobilizing the popula-
tion to fight banditry and counter-revolution. Unlike the Soviets, the Revolutionary Com-
mittees were not constitutional bodies of power, but their legal status was determined by
acts of Soviet constitutional legislation. This is the peculiarity of the existence of the first
Soviet bodies of state power in the localities.

In the Far Eastern region, the Central Committee of the Communist Party, through the
Far Eastern Bureau of the Central Committee of the RCP (b), during the years of the buffer exis-
tence, constantly pointed out that the Far Eastern Republic is a temporary state formation
caused by special circumstances. The Far East is historically linked with Soviet Russia in terms
of economic, national and other conditions; it constitutes a single, indivisible, organic whole.
It is worth noting that the opponents of the Sovietization of the Far East were not only the So-
cialist-Revolutionaries and Mensheviks, who strove by all means to preserve the FER, but also
some members of the country's leadership [10, p. 287]. For example, the Trans-Baikal Regional
Committee of the Social Revolutionaries even issued an "Appeal to all citizens of the Far East-
ern Republic", in which he called on to fight against reunification with the RSFSR and suggested
"to protest with all his might, to impose a different organization of power" [11]. Some repre-
sentatives of the state structures of the region drew the attention of residents to the fact that in
the case of the accession of the Far Eastern Republic to the RSFSR as a Republic, it will be legal-
ly assigned the possibility of secession from the USSR [12, p. 115]. This statement especially
appealed to the representatives of the indigenous small-numbered peoples of the North who
inhabited the Far East and who repeatedly spoke about their independence [13].

The liberation of Primorye basically put an end to the Civil War in the Far East. Since
October 1922, the leadership of the Central Committee of the RCP (Bolsheviks) was faced
with the task of eliminating the Socialist-Revolutionary-Menshevik bodies of power in the
Far East region, as well as the coalition power formations widespread in the Far Eastern
Republic. In addition, the fight against foreign espionage, White Guard gangs, smuggling
and mass peasant uprisings provoked by the wealthy peasantry, dissatisfied with the So-
vietization of the region, remained relevant. The difficulties of restoring the national econ-
omy in the Far East were aggravated by the fact that at the same time it was necessary to
create Soviet authorities, to fight the consequences of the intervention, to fight off attempts
by foreign states that sought to slow down and disrupt the consolidation of Soviet power in
the region. Note that in November 1922, the intervention did not end in the entire part of
the Far East, Northern Sakhalin remained under Japanese rule, which significantly compli-
cated the situation. In this regard, the tasks of establishing Soviet power in the region could
be carried out only by the extraordinary organs of power - the revolutionary committees.
Therefore, since the fall of 1922, revolutionary committees were created in the Far Eastern
provinces [14, p. 85]. Based on the "Regulations on the Revolutionary Committees", the
Presidium of the All-Russian Central Executive Committee of the RSFSR on November 15,
1922, approved the composition of the Far Eastern Revolutionary Committee. P.A.Kobozev
became its chairman, members - N.A.Kubyak, G.N.Korneev, N.M. Matveev, P.P. Postyshev,
[.P. Uborevich, Y.D. Yanson. It is worth noting that only communists and non-party loyalists
were appointed to the revolutionary committees. [15, p. 21-34].

Far Eastern Bureau of the Central Committee of the RCP (b) and Dalrevk as the high-
est authority in the region, in accordance with the decree "On the organization of local
councils of workers, peasants and Red Army deputies” [16, p. 126] created city Soviets of
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Workers' and Red Army Deputies in large settlements of the Far Eastern Region, which op-
erated under the leadership of the provincial revolutionary committees. This organization
of power was a feature of the Far Eastern state structures that existed in 1923-1926. In Da-
Irevkom and the Councils created, legislative and executive functions were combined. The
legal nature of the legal acts issued by them was determined by the state-power character,
their prescriptions were of an imperative nature for those subjects to whom they were ad-
dressed, in addition, they were always written and were published taking into account the
established requirements and procedures. Some normative acts were adopted jointly with
party bodies. The practical implementation of the adopted documents aroused resistance
from the local population, which for a long period of intervention and civil war did not
want to comply with the rules dictated by mandatory decrees. This required the revolutio-
nary authorities to carry out additional measures to maintain the rule of law and public or-
der in the Far Eastern region, i.e. real control over compliance with the law of citizens' be-
havior, protection of the legal rights and interests of the inhabitants of the Far East.

By the beginning of 1926, the main tasks assigned to the extraordinary body of power -
the Far Eastern Revolutionary Committee were solved: throughout the activity of the revo-
lutionary committee, revolutionary order was ensured, the White gangs and anti-Soviet
protests were suppressed, a set of measures was carried out aimed at strengthening Soviet
power in the region (agriculture was restored , the devastation in industry was eliminated,
transport links between the Far East and the regions of the RSFSR were resumed).

At the beginning of 1926, the Far Eastern Territory was formed, which included 9 dis-
tricts (75 districts). Provinces and counties were abolished. In January 1926, district and
district congresses of Soviets were held in the region, and in March the first regional con-
gress of Soviets of Workers, Peasants, Red Army and Cossack Deputies was held in Khaba-
rovsk. The congress heard a report from the Dalrevkom on Soviet construction in the re-
gion since the transfer of power from the Far Eastern Republic to the Soviets. The congress
unanimously approved the activities of the Dalrevkom and elected the Far Eastern Regional
Executive Committee on the basis of the Constitution of the RSFSR. On March 6, 1926, the
Presidium of the Dalrevkom heard the question of reorganizing its staff in connection with
the zoning. On the election day of the Regional Executive Committee, all Departments of
Commissioners were reorganized, and the Secretariat of the Far Eastern Revolutionary
Committee itself completed its work and transferred its functions to the elected Far East-
ern Regional Executive Committee. Thus, the multifaceted work of the extraordinary au-
thority, the Far Eastern Revolutionary Committee, contributed to the restoration of the
economy of the Far East after the devastating consequences of the civil war and interven-
tion. The historical experience of his activities is still relevant today.

Currently, the unstable situation in the world (pandemics, environmental problems,
the fight against terrorism, etc.) forces states to introduce emergency forms and methods
of management in certain territories. The introduction of extraordinary forms of function-
ing of state structures requires a well-thought-out organization regulated by the norms of
law capable of ensuring the order of governance, the rights and freedoms of citizens, trans-
parency and consideration of public opinion, etc. The key problem of the existence of
emergency authorities is to ensure the implementation and protection of the rights and
freedoms of citizens, to minimize the consequences caused by the state of emergency. That
is why, in our opinion, it is necessary to take into account the historical experience of the
existence of emergency authorities in Russia.
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PELHEH3HUUN
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25 JIET ®EJEPAJIBHOMY 3AKOHY
«OB OIEPATUBHO-PO3bICKHOW AEATEJIbHOCTHU»**

AHHomayus. Peyensupyemcss kommenmapuii k DedepasbHoMy 3aKOHy
«06 onepamueHo-po3bICKHOI dessimeabHocmu», komopomy 8 2020 200y UCNOIHUAOCL
25 a1em. Ommeyaemcs 2ny6uHa aHaauza PedepasbHo20 3aKOHA, HAYYHOU U y4ebHOll
JAumepamypbl ho peyeHaupyemoli npobieme. Bce aemopbl peyeHzupyemozo KOMMeEH-
mapusi 8 NPOW/IOM SI8ASIIOMCS] BUOHBIMU NPAKMUYECKUMU U HAYYHbIMU pA6GOMHUKA-
MU, UMEWUMU GOAbUWOU HCUSHEHHDIU U CAYHCEOHbIU 0Nnblm, COCMOS/IUCL KAK 8edy-
wue yveHvle 8 daHHoll chepe. B peyeH3zuu o6ocHosbleaemcs 8b1800, YUMo KOMMeHmMa-
putl npedcmassisiem co60t 0KOH4YeHHbIU U (pyHIaMeHmaibHbIlU mpyd no onepamugHo-
PO3bICKHOU HAyKe. DTOT KOMMEHTAapUX 04eHb HYKEH U HayKe, U IPaKTHUKe, KaK Mpo-
deccroHasaM, Tak U HeCJAYXKaluM JAaM (npogeccopcko-npenodasamenbCkomy
cocmasy wpuduveckux 8y308, CmydeHmam, KypcaHmam u cAyuamensim).

Kalouessie cnoea: onepamusHas paboma, onepamueHo-po3bICKHASI desimeb-
Hocmb, KomMmmeHmapulii, npuHyunst OP/], 3aKOHHOCMY, y8adiceHue npas 4e/108eKda.

denepanbHOMy 3aKOHY «06 OnepaTHBHO-PO3bICKHOM JesTeJbHOCTU» (fasiee — 3a-
koH 06 OP/]) B 2020 roay ucnoJiHUI0Ch poBHO 25 sieT. C MoMeHTa ero usanus B 1995 ro-
Jly 10 CEero/iHSIIIIHETO JHS B Ha3BaHHbIM 3aKOH ObLIO BHeceHO poBHO 30 MOMpaBOK, U3Me-
HEeHUH W JomnoJHeHUU. BoT Takue kpyrible gaThl. 1 moaToMy BIOJIHE JIOTUYHO, YTO B TOJ,
JIBOMHOro 100uWJes 3aKOHa BeAyllHe Yy4yeHble, cHelnyaadcTbl Poccuu mo omepaTHBHO-
PO3bICKHOM J1eITeJIbHOCTHU BbIKPOUJIU BpEMS U PELIU/IA HAUCATh er0 KOMMEHTapHUi.

ITOT KOMMEHTAapUl O4YeHb HY>KeH U HayKe, U MPaKTHUKe, KaKk npodeccroHalaM, TaK
Y HEC/TY>KalllUM JIFOJSM.

Bo-nepBhbIX, 32 BpeMsl CylL|eCTBOBaHHS 3aKOHA HAaKOMUJACh 60JiblIasi MPaKTUKA IO ero
pUMeHeHUsl. BbIABUINCH CIIOpHbIE MOMEHTBI U MOJIOKEHUS, KOTOpble TPeOYIOT pa3bsiCHe-
Huil. HaumHas ¢ a30B: 0 NPpUHIMIIUAIBHON JONYCTUMOCTHA OTPaHUYE€HUs] KOHCTUTYIIMOHHbBIX
IIpaB 4eJI0OBeKa U MpesiesIoB 3TUX OTPAaHUYEHUH, 10 HIOAHCOB NPOBe/leHNs] KOHKPETHBIX Olle-
PaTHUBHO-PO3BICKHBIX MeponpusaTUl. [IprBe/leHHble B KOMMEHTApPUM Pa3bsiCHEHUs KpaiiHe
BaXKHbI BCEM: OIlepaTUBHUKAM, CJIe/l0BaTeJIsIM, CY[bsiM, IPOKYpOpaM, aZlBOKaTaM.

Bo-BTOpBIX, TpebyeT JajibHeHlIero pa3BUTHs HayKa ONepaTUBHO-PO3bICKHOU Jes-
TeJIbHOCTU. YUeHble HA OCHOBE 000011eHHOW NPAaKTUKW NPOaHaJIU3UPYIOT 3aKOHOATeNb-
CTBO, NO/JrOTOBAIT U3MEHEHHUS U JONOJIHEHHS, UCIPAaBAT oMO6KU. Hanpumep, oueBUAHO,
yTo B 3akoHe 06 OP/l ykazaHbl He BCe OOGBEKTHBHO CYIECTBYIOIHE ONepPaTUBHO-
PO3bICKHbIE MEPONPUATUSA. 3aKOHOJATe b 3a0blJI BKJIOYUTh B UX llepeyeHb JJaKe U3BECT-
Hble YyTh JIU He C MOSABJIEHUS FOCYAapCTB TaKUe MepONpHUATHS, KaK 3acaZy Y 3axBaT. iu
BO3bMeM COBCeM cBexui npuMep. Ceityac ctatbsa 186.1. YIIK P® pernameHTupyeT Takoe

* Anekcandpos Asekcell HeaHosuy, ceHaTop, 4iieH KomuTteta CoBeta Penepanuu PesepanbHoro CobpaHus
Poccuiickoil Penepanyy 1o KOHCTUTYLIMOHHOMY 3aKOHOATENbCTBY U I'OCYJapCTBEHHOMY CTPOUTE/bCTBY; YIeH
6ropo [Ipe3nanyma Acconpanivu lopuctoB Poccuy; 3aBeyomui kageApoH yroJIOBHOrO polecca ¥ KpUMHUHAIU-
ctuku CaHKT-IleTepGyprckoro rocyJapcTBEHHOI0 YHUBEPCUTETA, JOKTOP IOPUAMYECKUX Hayk, npodeccop, 3a-
ciny>keHHbIH 0pucT Poccuiickoit @enepaunu (r. MockBa, Poccus). E-mail: Aleksandrov@council.gov.ru
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npoueccyanbHoe JelctBue Kak «[losyyeHne nHdopmalnu o coeUHEHUSIX MexJy abo-
HeHTaMU U (U11) aGOHEHTCKUMHU yCcTporcTBaMu». To ecThb, Takue JeicTBUS 0QUIUAIBHO
pernamMeHTUpoBaHbl Jaxe YIIK, a B onepaTUBHO-PO3BICKHOU [1€eATEJIbHOCTU UX KaK Obl HE
npoBoAAT? To, 4TO NPOBOAAT — MOHATHO, HO ONEPAaTHUBHBIM COTPYAHUKAM NPUXOLUTCS
MCKYCCTBEHHO «IIPUBA3bIBATb» 3TO HEXUTPOE U BCEM U3BECTHOE JIeMCTBHUE K IPYTUM: NIPO-
CAYLIMBAaHUIO TesieQOHHBbIX MEPEeroBOpPOB, HABEJEHUIO CHPABOK, CHATHIO HMHOpMaIUU
C TeXHUYECKHX KaHaJIOB CBsA3W. Ho 3ayeM Tak mocTynaTh, KOrjia MOKHO UM HY»KHO IPOCTO
BHECTH Ji0noJiHeHUs B 3akoH 06 OP/I? ABTOpbl KOMMEHTapHUsl CTaBAT B HEM MHOTO Hayy-
HbIX BOIIPOCOB, IPUYEM Cpa3y C BBICOThbl CBOEr0 HAy4YHOrO CTaTyca MOJCKAa3bIBAIOT CIie-
AAJINCTaM IYyTHU UX pelleHHUs.

B-TpeThux, KOMMeHTapHUil HE0OX0AUM OObIYHBIM JtoAsAM. K Tomy, yTo B Poccuu ecthb
onepaTUBHO-PO3bICKHOE 3aKOHOAATENbCTBO, Y2Ke Bce NMPUBBIK/IU. U UM 3akoH 06 OP/] Toxe
uHTepeceH. UHTepeceH Kak CpeiCTBO 60pPbObI C TEPPOPU3IMOM, KaK CIOCOO 3alIUThl CBOUX
IpaB OT BbIMOraTeJieil, MOIIEHHUKOB, KOPPYNIIMOHEPOB. /laHHbIN 3aKOH SIBJSIETCS HEOOXO-
JIMMbIM UHCTPYMEHTOM IO 3alUTe CBOUX OJM3KHUX. [[03TOMy XOpOLIO YTO KOMMEHTapUui
HaMucaH JJOCTYNHbIM SI3bIKOM, C Y€TKMMU Pa3bsICHEHUSMU U MOHATHbIMU IPHMEPAMHU.

[ToMruMoO 3TOro, KOMMEHTAapUW UMeeT NMPONaraHJUCTCKy0 U BOCIUTATEeNbHYI0 QYHK-
[IM10. YBepeHbl, YTO MPOYUTAB €ro, MHOTHe MOJIO/bIE JIIOAY 3aX0TAT paboTaTh B MOJULUU
uiu cnencayxoe. [loMHUTe, Kak OblJ1 HU3BEPTHYT aBTOPUTET IOCyapCTBEHHBIX IPAaBOOX-
paHUTENbHBIX OpraHoB B 1990-e roabl. Tenepb NpU OTHOCUTEJNBHO CTAOHUJIBHOM MOJIOXKe-
HUU B Poccuu 1eTH BHOBb XOTAT CAYKUTb PoarHe, OTuu3He. A Kak HaZl0 CAY>KUTb — HalU-
CaHO B KOMMEHTapUH.

B HacTosimeil peLieH3UM Mbl XOTUM 0C060 OOpaTUTh BHMMaHHUE Ha JijBa BOMPOCa,
NOJHSATbIE aBTOPAMU U UMEIOLUMU IPUHIUNIHAJIbHOE 3HaYeHUE /11 IPaBOCY AUS:

— 3aKOHHOCTb [IPOBe/leHUS ONlepaTUBHO-PO3bICKHBIX MEPONIPUATHUH;

- yCTaHOBJIEHHE 00'b€KTUBHOUN UCTUHBI.

B KOMMeHTapuu 4YeTKO U XKECTKO JaeTcs OleHKa OTZeJIbHbIM CllelUaJuCcTaM, Ibl-
TawIMMca nofopBaTh foBepue K OP/l 1 3aBecTH TeOpUI0 UM MPAKTHUKY M0 JIO)KHOMY U Ja-
»Ke MPeCcTYyNnHOMY NyTU. Mbl UMeeM B BUAY MOMNBITKU OT/leJIbHBIX JIUL, 000CHOBATh JOMYyC-
THMOCTb UCIO0JIb30BaHUS B YTOJIOBHOM CyAONpPOU3BOACTBe pe3ysbTaToB OP/l, mosyyeH-
HbIX C HapylleHHeM 3akoHa. [lepBbIM O AOMYCTUMOCTH TaKUX 6e306pasuil 3aroBOPUJI
A10. lllymunos. B ero koMMeHTapuu, U3ZaHHoM B 1997 rofy, yTBEpPAaJ0Ch, YTO MPHU
NpOBEeJlEHUH ONEePaTUBHO-PO3bICKHBIX MEPONPUATUNA U UCHOJIb30BAHUU WX Pe3yJIbTaTOB
«dakT HapyueHus PesiepaibHOr0 3aKOHaA (06 OMEPaTUBHO-PO3bICKHOM AeTEJIbHOCTH) HE
JIOJDKEH MOBJIeYb aHHYJIMPOBAHHUS NMOJIyYeHHbIX pe3yabTaToB» [9, c. 120]. U nanee: «AHa-
JIOTUYHBIN MOJX0J HE0OO6XOAMMO NPUMEHSATh M MpPU PeLIeHUH BOIpoca O MpUJaHUU Ipo-
[lecCyaJIbHOTO CTaTyca BeleCTBEHHOIO /l0Ka3aTe/JbCTBA MaTepUaJbHOMY MpeJMeTY, Mo-
JIy4eHHOMY ONlepaTUBHO-PO3bICKHBIM NyTeM C HapylleHneM PefepasbHOro 3akoHa. /lesno
B TOM, YTO JJaHHO€ HapylleHWe HaXOJWUTCA 3a paMKaMM yroJI0OBHOIO Mpolecca U He O3Ha-
YyaeT HapyuleHHsl MpeAyCMOTPEHHOW YroJIOBHO-NPOLLECCYa/bHbIM 3aKOHOM MpPOLEAYPbI
dopMHpoBaHUS BellleCTBEHHOTO0 JjoKa3aTeJabCcTBa» [9, c. 120-121].

HecnoxxHO mpeAnosioKUThb, YTO €C/IM AO0IMYCKaJ0Ch WCIOJb30BaHUE HE3AKOHHO IO-
JIy4eHHbIX pe3y/IbTaTOB ONEPAaTUBHO-PO3bICKHBIX MEPONPUATUH (Ja elle r/ie — B yTOJIOB-
HOM Cy/Z0IpOM3BOACTBe!), TO aBTOpP, BUAMMO, BECbMa CIIOKOMHO OTHOCHUJICS U K HE3aKOH-
HOMy mpoBefeHU0 MeponpuaTud. Kuura AlO. lllymuioBa ctasa 4yThb JiId He NepPBbIM
KOMMEHTapHeM MPUHATOro, HanmoMHuM, B 1995 roay 3akoHa 06 OP/], u k coxkasieHHIo pas-
Bfi3aJ1a PyKHU KaK TeopeTHKaM, TaK U MpaKTUKaM.
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Hanpumep, B yyeOHMKe MO ONEPATHBHO-PO3bICKHOW JeSTeJbHOCTHU YUTAEM CJie-
Aytoilee: «Uto kacaetca pesysnbraTtoB OP/l, monydeHHbIX ¢ HapyweHueM PefepasbHOTO
3akoHa 06 OP/l caMuMu cy6'beKTaMU 3TOM JleITebHOCTH, TO OHU, TEM HE MEHee, MOTYT
VCIIOJIb30BaTbCA KaK BCIOMOraTesbHble CpesCTBa AJid MNOATOTOBKUA U npoBeseHus OPM
U (KMM) caeACTBEHHBIX AeNCTBUM». ABTOp yKa3aHHbBIX cjoB O. A. BaruH o6'bsICHSIET 3TO
TeM, 4To pe3ysbTaThl OP/| He ABJSAIOTCA JJ0Ka3aTeJbCTBAMH, a CJIe€/l0BaTeJbHO, HE HAPY-
IIAI0T KOHCTUTYLLMOHHOIO IMOJIOKEHWS O HEeAONYCTHUMOCTH HWCHOJIb30BaHUSA [l0Kasa-
TeJIbCTB, MOJIYyYeHHbIX C HapylieHueM ¢eepasbHOro 3akoHa [12, c. 563]. 3aech B 6oJiee
MATKOW PopMe H3/oKeHa aKTUYECKU Ta Ke camasl MO3ULUSA: pe3yJbTaTbhl HE3aKOHHO
NpOBEJEHHbIX MepONpUATUN MOTYyT MCHOJIb30BaTbCA B yroJIoBHOM mpouecce. [IpaBja,
B /IaHHOM CJiyyae yTBePKJa€eTcCsl, YTO He3aKOHHbIE Pe3yJIbTaThl HE MOTYT UCIOJIb30BaThCS
B JIOKa3bIBaHWH, HO MOTYT B XOJe... CJIe[ICTBEHHBbIX AerdcTBUM! CleCcTBEHHbIE NEUCTBUS,
KaK U3BECTHO, KaK pa3 U HallpaBJieHbl HAa COOUpaHue [0Ka3aTeNbCTB.

B nocneayrouux pa6orax O. A. Barun noiuen eile gajbiie 1 GaKTUYECKA BEPHYJICSA
K CY’KJIEHUIO0, BbICKa3aHHOMY ellle B KoMMeHTapuu A. 0. lllymunosa. OH, B 4aCTHOCTH, Ha-
nucas: «B cBsI3u ¢ TeM, UTO cpeJy NPUBEAEHHBIX OCHOBAHUM O HEJJONMYCTUMOCTHU [l0Ka3a-
TEeJIbCTB OTCYTCTBYIOT NpsIMble YKa3aHUSA O NPU3HAHUU [I0KA3aTeJbCTB HEJJOMYCTUMbIMU
B CBsI3U C HapylieHHeM TpeboBaHui PespepasbHoro 3akoHa 06 OP/], MOXHO KOHCTaTHUPO-
BaTh, uTO no cMmbicay YIIK HapyuieHus 3TOro 3akoHa He BJIMSIIOT Ha OTHeCeHHe JloKa3a-
TeJIbCTB, NOJy4YeHHbIX B nponecce OP/l, k 4ucay HeONMyCTUMBIX. JTO CBA3aHO C Te€M, YTO
pesysabtaTtbl OP/] camu mo cebe He SIBJASIIOTCS J0OKa3aTeJbCTBAMH, a HapylleHUs HOPM
ONepaTHBHO-PO3bICKHOI'0 3aKOHOJAaTe/IbCTBA HE HAaXO/STCSl B MPSIMOM CBSA3U C MPOU3BOJ-
CTBOM CJIEICTBEHHBIX WUJIU NPOLeCCyaJlbHbIX AelcTBUN. Cl1eICTBEHHO, OHU He BJWAKT Ha
coZiep>kaHue CJle[CTBEHHBIX JIEMCTBUU U XapaKTep AaHHBIX, IOJYyYEeHHbIX IPU UX MpOBe-
JieHud... He oTpuijasd 3Ha4uMMOCTH NpUHLMNA 3aKOHHOCTH A5 OP/l, He ymanaa 3HaueHue
3TUX TpebGOBaHUM U He MPU3bIBasi K HAPYLIEHUI0 HOPM OllepaTUBHO-PO3bICKHOTO 3aKOHO-
JlaTeJIbCTBa, HEOOX0IUMO OTMETUTD, UYTO moJsoxkeHuss PepepanbHoro 3akoHa o6 OP/] He
pPeryJMpyIoT YroJIOBHO-NIPOLeCCyaJbHble OTHOLIEHHUS, a C/IeL0BaTeJbHO, He MOTYT OIlpe-
JleJISITh JOMYCTUMOCTb JI0Ka3aTebCTB, KOTOPble MOTYT ObITh MOJIyYEHBI TOJBKO B MOPSAJ-
Ke U crioco6aMy, npefycMoTpeHHbIMU HopMaMu YIIK.

Tpe6oBaHHe JONMYCTHMOCTH MOXET NpPeAbsABAATbCI TOJbKO K pe3dyabraTaMm OP/],
npeJCTaBJeHHbIM B JJOKyMEeHTax UM B BU/I€ BelleCTBEHHBIX Jj0Ka3aTeJbCTB. UTO KacaeT-
csl MHbIX pe3ysbTaToB OP/l, TO OHM, ABJASACH JMUIb CBEEHUSAMHU 0 paKTaX, HE U3MEHSIOT
cojiep>kaHue (PaKTHYEeCKHUX JaHHbIX, MOJYYEHHbIX B pe3yJbTaTe CJeJCTBEHHbIX JeHCT-
BUl... [IpeacraBngercsd, 4yto pedysbrarbl OP/] He BAMAKT Ha AOCTOBEPHOCTH, AOMYCTH-
MOCTb U TeM 0oJiee Ha OTHOCMMOCTb /10Ka3aTesbCTB, NOJyYeHHbIX B paMKax YIIK». 3ta
no3unusa 0.A. BarvHa Oblia NpejcTaB/ieHA B Oo4YepeHOM y4eOHMKe MO OmepaTUBHO-
PO3bICKHOU JAeATeNbHOCTH [16, c. 574-575]. O6paTuM BHUMaHHE: B yueOHHUKe, IO KOTO-
PBbIM y4aTcs ollepaTUBHbIE COTPYAHUKH!

BoJsiee TOoro, HeMasio y4eHbIX U NPAKTHUKOB MO-NPEKHEMY NbITAIOTCS NPOTAJKUBATh
Takue ujied. BoabMeM, HanpuMep, KOMMeHTapui K 3akoHy 06 OP/], BeinyieHHbIN B 2020 ro-
Ay nof pepakuuer B.C. OBumHCKoOro. BecrynuTesibHOe CJI0BO K HEMY, K CJIOBY, Hamucall
[Ipepcenatens KoncrutyuuonHoro Cyna Poccuiickoit ®@enepanuu B.JI. 3opbkuH. U BOT
B KOMMEHTApUHU K ctaTbe 11 3akoHa J0C/I0BHO yuTaeM: «4To KacaeTca pe3ysbTaTtoB OP/,
noJiydeHHbIX ¢ HapyuieHHueM @3 06 OP/l caMuMu cy6beKTaMu 3TOU AeaTeJbHOCTH, TO OHU
TEeM He MeHee MOTYT WCIO0JIb30BaTbCA KaK BCIOMOraTeJibHble CpeJCTBa AJi NOATOTOBKHU
Y IPOBe/IeHUs CJIeJICTBEHHBIX IeHcTBUM» [10, c. 246].
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Boo611ie, 3a npoluealiee ABaJllaTUNATUIETHE ObLIO U34AHO O0Jiee JecsTKa pa3yiny-
HbIX KOMMeHTapueB 3akoHa 06 OP/l. U BoT Takue yJUBUTeJbHbIEe Belld B HUX WHOTAA
NPUXOAUJI0Ch BUZETD!

AMN. BaCTpbIKMH U €ro c0aBTOPbI YETKO, ’KECTKO U NpeJieJIbHO ICHO apryMeHTHUPOBa-
JIA, TI0YeMy pe3yJbTaTbl He3aKOHHO NPOBEJeHHbIX OllepaTUBHO-PO3BICKHBIX MepONpus-
TUW HU NIPU KaKHUX 0OCTOATE/IbCTBAX He MOTYT UCIOJIb30BaThCs B YTOJIOBHOM CYy/ZIOIIPOU3-
BoJcTBe. Takoe MHeHMe, ocHOBaHHOe Ha KoHctuTynuu Pocculickor Pesepanuu, Mbl N0JI-
HOCTbI0 noazAepxxkrBaeM! MHoe ncxo/is U3 TpeboBaHUM 3aKOHHOCTH IPOCTO HEMBICIUMO.

[Ipu aTom A.W. BacTpbIKKMH U COAaBTOPHI C TOPbKHUM IOMOPOM, HO COBEPILIEHHO CIIpa-
Be/JIMBO CIpALIMBAIOT: He U3MEHUJIAch JIU Obl ToukKa 3peHus 0.A. BaruHa u Jpyrux, eciu
Obl peyb 111713, HAIPUMep, 0 NPOBEJIeHUU B OTHOLIEHUH HUX CAMUX C HapyllleHHeM 3aKOHa
ONepaTUBHO-PO3bICKHOI'O MEpPONPHUATHUS «OMPOC», & UMEHHO C NMPUMEHEHHWEeM HaCUJIUA
M NbITOK?! A nosiydyeHHasl B pe3yJibTaTe NbITOK MHPOpMaLys Mocayxu/aa 6bl (Kak MUIIeT
O.A. BaruH u japyrue) «BcnoMoraTesJbHbIM CPeZiCTBOM» JiJIsl ee JJaJibHEWIero 3aKperie-
HHUA B KayeCTBe [J0Ka3aTeJbCTB B CJIe[ICTBEHHBIX JJeHCTBUAX?!

O4eHb BaXXHO Y TO, YTO NPUHUUIHATBHYIO [TO3ULUI0 O HEJJOMYCTUMOCTH HCI0JIb30-
BaHHA HE3aKOHHO MOJIyYeHHbIX pe3y/IbTaTOB MEPONPUATHU B YTOJIOBHOM CYZLONPOU3BO/L-
ctBe 3aHaAa [lpencematens CiaexncrBeHHoro komurtera Poccuiickor ®epepanun. HassaH-
Had no3unus GakTUYeCKU OyZieT ABJIATbCA KOMaHJOM [iJIs BCeX cje/joBaTesiel U CTaHeT
ele OJHUM L1aroM I10 YKpeIJIeHHIO 3aKOHHOCTHU B Poccum.

Jlpyros akTyaJIbHbI HAy4YHO-NPAKTUYECKUW BOIPOC, KOTOPBIA 3aTPOHYT B MpeJ-
CTaBJIEHHOM KOMMEHTAapHUH, U 110 KOTOPOMY Mbl XOTHM BbICKa3aTbCsl, CBAI3aH C HEOOXO/ -
MOCTBIO YCTAHOBJIEHUS 00beKTUBHOW UCTUHBI B YTOJIOBHOM CyZ0NIPOU3BO/ICTBE U Ollepa-
THUBHO-PO3bICKHOH J1eATeJIbHOCTH.

PaHee B poccUMHCKOM YroJIOBHOM Ipoliecce (KakK JOpeBOJIIOIJMOHHOM, TaK U COBET-
CKOM) YCTaHOBJIEHHe 00'beKTUBHOW MCTUHBI ABJAJOCH LieJbl0 JJOKa3blBaHUSA MO YroJIOB-
HBbIM JleJlaM. YKa3aHHas LieJlb HA y KO0 COMHEeHUH He BbI3biBasa. O HE06X0MMOCTH yCTa-
HOBJIEHUS] UMEHHO OO0'beKTHBHON MCTHHBI NHUCAJM U3BECTHbIE JOPEBOJIIOLHUOHHBIE CIle-
nuanuctel: C.HU. BuktopoBckuit B.K. CayueBckuid, U.4. @oiinunkuit [2; 15; 17]. B panb-
HeHIleM 3TOT BONPOC ObI/I AeTaJbHO pa3paboTaH KJIaCCUKOM COBETCKOM HayKH yrOJIOBHO-
ro npornecca M.C. CtporoBuueM [5, c. 76-82] u 6b11 He3bI6JIEM.

Celuac, c yyetoM npuHATUsA YIIK PD, HekoTopble poueccyalrcThl MONbITAJIUCh yC-
TOABLIMECHd B HAYYHOM U NPAaKTUYECKOW cpejie B3IJVIAABI llepeBepHYTb. bblI0o 3aABJ/eHO,
YTO 00'beKTHUBHYIO UCTHHY YCTAHOBHUTb HEBO3MOXHO, @ 3HAYUT, U He HyXHO. [lo yrosos-
HOMYy JieJly sIKOOBI CJie[lyeT YyCTaHaBJMBaTh TaK HasblBaeMyl (opMajbHYyIO (opuauye-
CKY10) MCTHHY, JlJaJIeKO He BCerja COBNaJamllylo C ICTUHHONW 00'beKTUBHOM. Kak cuuTaroT
TaKue CIeLMalMCThl, [JIaBHOE — He NMOUCK MCTUHBIL, a COOJII0/leHre NpoLieccyalbHbIX Npa-
BUJI, OTPaXXAAOLMX PUBJIEKAeMOro K OTBETCTBEHHOCTH OT 3JI0yNOTpebeHUH, IPOU3-
BOJIA, CJIEICTBEHHBIX U CyZleOHBIX OLIMOO0K U T. . Pa3HOBUMAHOCTBIO GOpPMaIbHOM UCTUHBI
SIBJISIETCSI KOHBEHLMaJbHasA (JOrOBOpHAsi) UCTHHA, KOTOpas Oblia 3aKpelJieHa B psje
crate YIIK. A ecny, Kak AyMalOT OTJeJbHble aBTOPbI, YCTAHABJIMBATb 0ObEKTHBHYIO
UCTUHY He TpeOyeTcd JaXke B YrOJOBHOM IpolLiecce, TO 3a4eM ee NbITaThbCSA BBIICHUTb
B Xoze OP/?

BMecTe ¢ TeM, aBTOpbl KOMMEHTApHA U Mbl UX [TOJlep>KMBaeM, IMLIYT, 4YTO Aaxe IPH
IPOTUBOPEYUBOCTHU OTZesbHbIX cTaTed YIIK no yroysoBHbIM Jies1aM no-npexxHeMy Tpeoy-
eTCsl yCTaHaBJMBAaTh UMEHHO 0O'beKTHUBHYIO UCTUHY. XOTS Obl IOTOMY, YTO OOBUHHUTEJIb-
HbIJ IPUTOBOP He MOXKET ObITh OCHOBAH Ha Npe/0JI0XKeHUX.
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Mpl, Kak ¥ MHOrHMe y4yeHble CYMTAaeM, YTO OObEKTUBHYI YCTAaHOBUTb BO3MOXKHO.
B cooTBeTcTBUE C dusocodpuell 06’beKTUBHASA UCTUHA €CTh TaKoe CoJlep:KaHue yesoBeye-
CKUX 3HAaHUMH, KOTOpOe He 3aBUCUT OT CyO'beKTa I03HAHMUS, He 3aBUCUT HU OT YeJIOBeKa, HU
oT yesioBeuecTBa [14, c. 409]. CTaBsa nepe/; co60i MpobseMy MoJydeHUs] HICTUHHBIX 3Ha-
HHH, 4eJI0Be4YeCTBO CO3/a/I0 HAayKy U HaydyHoe no3HaHue. Hayka Bcerja opreHTHpOBaHa
Ha MoJiydeHUue 0O'beKTUBHOU MCTHUHBI, OCTUraeMoOM Hay4yHbIMH GOopMaMHU U MeTOLaMHU
nosHaHus. [lo3HaHMe HEMBICJIUMO U HEBO3MOXXHO 6e3 YCTaHOBJIEHWS UCTUHHBIX 3HAHUH.
He 6b1BaeT mo3HaHUsA paZjd caMOro npolecca No3HaHUs, OHO JJOJDKHO Npec/ieloBaTh KOH-
KpeTHYIO LieJib, B IaHHOM CJly4ae — OTbICKaHHWe UCTHHBI.

ABTOpBI KOMMEHTapUs CIpaBeJJMBO CYUTAIOT, UTO NIPUMEHeHHe BO BCeX 06J1acTaX
HayK{ Hay4yHbIX GOPM M MeTO/0B MO3HAHUA 0O'beKTUBHO J0Ka3aJo BO3MOXXHOCTb yCTa-
HOBJIEHUS] 060 beKTUBHOM MCTUHBI. Ha Takux MeToZax Hay4yHOIo NO3HAaHUSA NOCTPOEHO J10-
Ka3blBaHHe KaK B TEOPHUH rOCyJapCTBa U NPaBa, TaK U B YTOJOBHOM Ipolecce.

B03MOXXHOCTb U HEOOXOJUMOCTb JOCTHXKEHUSI 0O beKTUBHOU MCTUHBI B YTOJIOBHOM
CyZlONIPOU3BO/ICTBE B HAayKe YroJIOBHOTO Mpolecca U NPaKTUYeCKON paboTe AJUTeSbHOe
BpeMsl He BbI3biBasiu coMHeHUH. Kak nuiueT K. @. 'ynienko, Tpe6oBaHUe yCTaHOBJIEHUS
00bEKTHBHOM MCTHUHBI OCHOBBIBAETCS HAa OOBEKTHBHBIX 3aKOHOMEPHOCTAX IO3HaHHUA
06'beKTUBHOr0 MUpa. B ocHOBe BbIBOJIa O BO3MOXXHOCTH YCTaHOBJIEHWUS IPOUCXOJUBLIUX
B NPOLLJIOM SIBJIEHUH JIEXKUT CIIOCOOHOCTb K OTPaXKEHMI0, KOTOPOU 06JiaZiaeT BCA KMBas
Y HeXHBasd MaTepusa. MaTepualuCcTHYeCKOe Y4YeHHe O M03HaBaeMOCTH MHpA OTHOCUTCH
Y K yTOJIOBHOMY CyZlONIPOU3BOACTRBY [3, c. 204].

AWM. BacTpbIKMH U ero cOaBTOPbI CUUTAIOT, YTO 3a/ja4ya YCTAHOBJIEHUS B YTOJIOBHOM
npouecce 06beKTUBHOW MCTUHBI AUKTYEeT HEOOXOJUMOCTb CTPEMJIEHUS K YCTaHOBJIEHHUIO
Takod uctuHbl B xojae OP/l. Kateropuuecku HenonycTUMbl GaKThl, KOTZa ONepaTUBHbIE
no/paszeseHusl CTPeMATCHd He YCTAaHOBUTb MCTUHY, @ MaKCMMaJIbHO OBICTPO PaCKpPBITh
IpecTyIlJIeHUe, «kHe BaXKHO KaK». ITO MOPOXKJAET CIy4aH, KOrAa «C MOMOILbIO» ONepaTUB-
HUKOB YeJIOBEK NPU3HaeT cebs BUHOBHBIM B TOM, 4ero Ha caMoM JieJsie He coBepiiaJs. He-
NPUHLUIMANIBHASA MO3ULKA B BOIPOCE YCTAaHOBJIEHUSA UCTUHBI MOXeT NPUBOAUTH K NPO-
1eccyajJbHbIM OlIMOKaM. BceM uM3BecTeH QakT, KOTAa 32 OJHO U3 YOUKCTB, COBEPIIEHHbIX
MaHbsIKOM YMKaTWUJI0, OCYXK/JeH U paccTpesisiH Apyroil dyesoBek (A.Il. KpaBueHnko). Posib
ONEepaTUBHUKOB NPU BBIHECEHUH HENPAaBOCYAHOIO MPUroBopa TOXe BeJUKa. Mbl yBepe-
HbI, YTO He BCe OllepaTUBHble COTPYAHUKU ObLIM yOexJeHbl B BUHOBHOCTHU YKa3aHHOTO
JINLA, OZJHAKO CBOIO NO3ULMIO 110 3TOMY IIOBOJY CBOEBPEMEHHO He 3asBUJIN.

ABTOpBI KOMMEHTApHA BEPHO MHUILYT, YTO 3TOT NpUMep ¢ YHUKATU/IO yKa3blBaeT Ha
JiBa ¢pakTa. Bo-nepBbIX, HICTUHY yCTAaHOBUTb MOKHO. OHa, CJIOBHO KamJis Ha candeTke, 0051-
3aTeJIbHO POTeYeT U CTaHeT M3BeCTHA 3aMHTepeCcOBAaHHBIM JHuLaM. Ckonbko YukaTuio,
Jlpyryue MaHbsIKH, yOUHIIbl, TEPPOPUCTHI He NPAYYTCHA, UX BUHOBHOCTb PAHO WJIM MO3/HO
BBIAIBJIAETCA, U OHU HeCyT 3acJyKeHHOe HaKas3aHWe. JTO NepBoe. A BO-BTOPBIX, 3HAYHU-
TeJIbHas [j0J11 OTBETCTBEHHOCTH 3a Cy/leOHble OLIMOKY JIEXKUT Ha ONepaTUBHBIX MO/ pas-
JleJIeHUSAX U UX HadaJIbHUKaX.

N3y10keHHOE NOKa3bIBaeT, HACKOJIbKO BAXXHO ellle Ha CTaZ WU ONepaTUBHO-PO3BICK-
HOM [J1eITeJIbHOCTH HalleJIMBaTbC MMEHHO Ha YCTaHOBJIEHMe 00'beKTUBHOM HMCTHUHBI, He-
CMOTpA HY Ha 4YTO: lepe3arpy3Ky Ha paboTe, /jJaB/ieHue HadyalbCcTBa U T.J. HenpaBocyHble
IIPUTOBOPBI HUKOMY He HYXKHBI.

['oBOpsA 06'bEKTHUBHO, OOJIBIIMHCTBO NPECTYNJIEHUH paCKpPbIBaeTCA C NOMOLLbIO, UJIH,
1o KkpaHeu Mepe, ¢ yyactueM OP/l. 3TO rOBOpUT He TOJIBKO O 3HAYUMOCTH ONlePAaTUBHOU
paboThl, HO U O TOM, YTO COTPYJHUKHU ONlepaTUBHBIX NO/jpa3/ieleHUH y4acTBYIOT B y6ex-
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JIeHUU cJleJloBaTeJsis, HayaJbHUKa CJIeCTBEHHOTO OT/eJa, MPOKypopa U OTYacTH CyZa
B BUHOBHOCTH TOTO WJIM MHOIO JIMLA, 3allOJ03PEHHOr0 B COBEPIUEHHWU NpeCTYIJIeHMU.
W BiusiHMe omnepaTHBHUKOB Ha GpopMHpOBaHHUe yOexJeHUH ciefoBaTessl U NMPOKypopa
0 ¢aKTHUYeCKOM BUHOBHOCTH JIML]A JOCTATOYHO BeJUKO. OT UX 4ECTHOCTH, 00'beKTUBHOCTHU
BO MHOTOM 3aBUCUT yCTAHOBJIEHHE OO'bEKTUBHOW MCTUHBI, KOTOPOE U JJOJKHO OBITH Lie-
b1 OP/I.

Bce aBTOpbI KOMMeHTapusl ABJIAKTCA U3BECTHBIMU NPAaKTUYECKUMU pPabOTHUKAMHU.
WM BcTpevanuch ciay4yau, KOrja JIFOAU 10 TeM UM UHBbIM NPUYMHAM NPU3HABAJIUCh B CO-
BepIlIeHUH 0C060 TAKKHUX NMPEeCTyIJIEHWH, KOTOPBIX Ha CaMOM /Jiesle He coBepasu. [Ipu-
4yeM JIIAU He MIPOCTO NPU3HABAJINCh B IPUCYTCTBUHU a/JBOKATOB, HO JJOCTAaTOYHO NMOJPOOHO
ONKChIBAJIU MECTO U OOCTOATENbCTBA COBEPLIEHUSl MPeCTYyIJIeHUs (ceddac MoApoOHbIe
ONMCAHUA NPeCcTyIJIEeHWH MOXXHO HaWTH B rasetax U WHTepHeTe), Ha3blBaJM KaKHUX-TO
BbIMBILIJIEHHBIX 3aKa34YMKOB U T. [l — OJJHAKO, eCTeCTBEHHO, He 3HaJIM MHOTHX JeTaJleH
Y HIOAHCOB, B CBSI3U C YeM I0JI03PeHHUS OT HUX ObLIM OTBeJileHbl. 1 MMeHHO onepaTHBHbIE
COTPYZAHMKHU U C/e[0BaTeU NPUI0KUIN HEMAJIO CUJI, YTOOBI J0Ka3aTb UX HEBUHOBHOCTD —
HeB3upasd Ha noaxor coppeMeHHoro YIIK! Het Hu MasneHmyMx COMHEHUH B TOM, YTO €CJIH
Obl KaKOe-TO U3 3THX JieJl B OTHOLIEHUH HEBMHOBHBIX JIML, ObIJIO HalpaBJIeHO B Cy[, TOT
O/lHO3HAYHO YCTAHOBUJI Obl BUHOBHOCTb M BbIHEC CYpOBbIM npurosop. U npu 3TomM, 4To
CTpallHO, Bce 6b11M OBl TpaBbl! Beab y cyza, NpoKypopa, cieoBaTeisl, ONepaTUBHUKOB 10
HaBsI3bIBa€MOW NpOLlecCya/lbHONW JOKTPHUHE HeT 00513aHHOCTH YCTaHOBUTb UMEHHO 00'b-
eKTUBHYI0 UCTUHY. PopMasibHasA Ke UCTUHA yCTaHaBJIWBa/lach B ONMCAHHBIX CJIy4dasax JocC-
TAaTOYHO JIETKO: YeJIOBEK NPU3HABaJICAd JOOPOBOJIbHO M B MPUCYTCTBUM aJiBOKATOB, ONHU-
CbIBaJl COOBITUS NPECTYNJIEHUs, NMOATBepPXJal CBOM NOKa3aHWUs NPU Bble3je HA MeCTO
NpecTyIlJIeHHs, B OTHOLIEHUH HEero UMeJIMCh Apyrye JoKa3aTebCTBa. [Ipyu aToM ero npa-
Ba HUKTO He HapylllaJl, He YTpoaJl, IpoleccyajbHble Tpe60BaHUA ObLIN COGJIIOIEHBI.

BaxkHO 06paTUTh BHUMaHUe U Ha ciefymwoliee. [Ipy BbIsIBJIeHUU NPeCTYIJIEHUS Olle-
patuBHBIM nyTeM OP/] BbICTynaeT cBOero po/ia NOArOTOBUTEbHBIM 3TAllOM yroJOBHOTO
CyZ,0TIPOU3BOACTBA. B TakoM ciyvae ele /10 BO36Yy>K/jeHUsl YToJ0BHOrO fea B xoae OP/]
yCTaHABJIMBAIOTCA NPECTYIHUKHY, OLleHUBaeTcsA OyAylias JoKa3aTeJlbCTBEHHas 6a3a, OThI-
CKMBAIOTCA CIOCOObI MOJy4eHUs [J0Ka3aTesbCTB, BbIABIAAITCA CBUAETENN U T. . U ecnn
Ha yKa3aHHOM CTaJlUM B OLleHKe COOBITHSA 3a/10’KeHa OIIMOKAa OTHOCUTEbHO BUHOBHOCTH
JINLA, TO UCIIPAaBUTb ee ObIBaeT HENpoOCTO. Takas olIMOKa NMPUBOJAUT K HEBEPHOMY Ha-
IpaBJIEHUIO CJIeICTBUS, YTO JAaeT BUHOBHOMY JIMLy BpeMs A/l COKPBITUA U YHUYTOXKEHUS
cJe[j0B NpPeCTYIlJIeHHUs, OJHOBPEMEHHO N0Jpa3yMeBasd Mephl NPOLLeCCyaJbHOr0 NPUHYX-
JleHV B OTHOLIEHUH HEBUHOBHOTO.

YcTaHOBUTBH 06bEKTUBHYIO UCTUHY B x0/ie OP/l, KoHe4yHO, BO3MOXKHO. /[pyroe /ieJo, 4To
OP/I, B oT/in4He OT YyroJIOBHOI'O Cy/I0IPOU3BO/CTBA, HE HaJleJieHa IPoLecCyaJlbHbIMU rapaH-
TUAAMU YCTAHOBJIEHUS UCTHUHBIL. JTO CO3/aeT NPUHLUIIMAIBHYIO0 BO3MOXKHOCTb €€ UCKKEeHUS
JIM60 MOJIyYeHUs] UCTHHHBIX CBeJIeHUH (Mbl YKa3blBa/IU — KaK CUATAIOT OTZe/IbHble aBTOPHI)
HE3aKOHHBIM U JlaXke MpPeCcTyNHbIM nyTeM. [103TOMy ciefyeT opreHTUPOBAaTLCA TOJBKO Ha
00'bEKTHBHYIO UCTHHY, YCTAHOBJIEHHYIO YTOJIOBHO-NIpOIecCyaJbHbIM nyTeM. C 0HOH CTOpO-
Hbl, YCTAHOBJIEHUE 3TOM UCTHHBI onpejie/isieTcsl 3aKOHaMU NI03HaHUs, C APYrod — KayecTBO
NOJIyYeHHBIX CBeJIeHUH 3allMILEeHO NMpOoLeccyaJbHbIMU FapaHTUAMHU U TpeboBaHUAMHU. [lo-
3TOMy pe3ysbTaTbl OP/| Hesb3s NPUHUMATh 3a UCTUHY IO ONpejesieHHIo, a He0OX0JMMO
IPOBEPATH U OLleHMBATh HapaBHe C [PYTHMU IPOLecCyaJbHbIMU I0Ka3aTeJlbCTBAMM.

B To e BpeMs B NPAaKTUYECKOU AeATEJbHOCTH BCTPEYAIOTCA TaKWe pe3yJIbTaThbl
OP/l, xoTOopble pefiKo BbI3bIBAIOT KakHe-JH60 cOMHeHUsA. K HUM OTHOCATCS, Hapumep,
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ayaiMo- WM BUJE03allMCy CoBeplieHUd mNpecTymieHus. [lofo6HasA BuJeo3anvch UHOTZA
npoleccyajbHO NIPOBepseTcs Ha NpeAMeT OTCYTCTBUS MOHTaXKa, U TO IJIaBHbIM 06pa3oM
JUJIS1 TOT'0, YTOObI ONIPOBEPTHYTh BEPCUIO 3aILUTHI.

O6paTUM BHMMaHHUe, YTO B psfie 3apyOeKHbIX CTPaH NpoleccyaJbHas CTaAus «BO3-
Oy>K/leHue yroJIOBHOTO Jesla» OTCYTCTBYeT WJIM pa3MbITa. BejeTca JUCKyccusi MO 3TOMY
IOBOJly U POCCUUCKUMHU HcciaenoBaTensiMU [1]. TaM onepaTHBHble COTPYAHUKHU BIIpaBe
IPOU3BOJUTH CJeJCTBEHHbIE JeMCTBUSA, B TOM YMCJe OOBICKH, [0 BO30OYK/eHUsl YyroJoB-
HOTO JleJ1a, a cCaMo BO30yx/ieHue Jiesla HauuHaeTcsd GaKTUUYEeCKU C MOMeHTa Npe/bsABJIeHUs
0OBHHEHUA WJU apecTa. MHbIMHU C/10BaMH, B 3TUX CTpPaHax ellle Ha CTaJiud ONlepaTUBHOMN
paboThI AaeTcs YeTKas yCTAaHOBKA UMEHHO Ha YCTAaHOBJIEHUE UCTHHBI.

TakuM 06pa3oM, Kak 3aKJIOUYU/IM aBTOPHI peLleH3UPyeMOoro KOMMeHTapHUs, YCTaHO-
BUTb OO'bEKTUBHYI HMCTUHY BO3MOXHO. Ee mo-mpexHeMmy, HecMOTpsl Ha NPOTUBOpEYH-
BocTb YIIK P®, Heo6x0jMMO yCcTaHaBIUBATh B X0/ie CyZ0NPOU3BO/CTBA, YTOObI HEBUHOB-
Hble He ObLIM NpHBJIeYeHbl K yTOJJOBHOU OTBETCTBEHHOCTH U OCYK/I€HBI, a JelCTBUTE/b-
HO BUHOBHBIE B NIPECTYIIJIEHUH JIMLIA TIOHEC/IH ClIpaBeJInBoe HaKa3aHue. CTpeMUThbCo yc-
TaHaBJIUBAaTb OObEKTHUBHYIO UCTHHY HaJJI€XKUT U B OllePaTUBHO-PO3bICKHOU JeATelbHO-
cty. CiesITaHHbIM BBIBOJ, Mbl IOJIHOCTBIO O/ €P>KUBAEM.

PaccMoTpeB BONpOCHI 3aKOHHOCTH MCIOJIb30BAHUA pe3yJbTaTOB OIEpPaTUBHO-
PO3BICKHBIX MEPONPUATHUU B JJOKa3blIBAHUU U HEOOXOJHWMOCTH YCTAHOBJIEHUS 0O'bEKTUB-
HOW UCTHUHBI, Mbl, N10JIb3YACh C/Iy4aeM, XOTUM BbICKA3aTbCA 110 aKTyaJIbHOU NPAKTUYECKON
npo6JieMe. ONbIT MOKa3aJ, YTO U MEPBBIH, U BTOPOU BOMPOC Jierye pelarTcs TOr[a, Korjaa
ornepaTHUBHbIE U C/le[CTBEHHble 0/ pa3/e/ieHus HaX0AATCsA B OJJHOM BeJloMCTBe. B TakoM
c/lydae cje/joBaTeJd W ONepaTHBHUKU HMMEIT OJHOI0 HavyaJlbHUKA, OHU 00'beJHHEeHbI
e/JUHbIMU CIY>KeOHBIMU Mpob6sieMaMy, TPy B3aUMOJENCTBUU MeXJy HUMHU 3HAYUTEJIbHO
pexe BCTpevaroTcs 3J1leMeHThl popManusMa U T.4. 06 3TOM ybeAUTENbHO CBU/ETENbCTBY-
eT IpaKTHKa paboTbl OPraHOB BHYTPEHHUX Jiesl, HADKOKOHTPOJISI U HaJIOTOBOM MOJIMLIUY.
Wiy BCcnOMHKMTE, HACKOJIBKO TSXKEJI0 ObLJIO paboTaTh OpraHaM rocy/lapCTBeHHOM 6e3omac-
HOCTH, Korja B Havase 1990-x roZjoB y HUX Ha HECKOJIbKO JIET JIMKBUJUPOBAJIU CJIeJCT-
BEHHbIe N0/pa3/eseHHUsl.

MNMeHHO HaxodCh B OZJHOM BeJJOMCTBE OllepaTUBHbIE U CJIe[ICTBEHHbIEe N0/pa3/eJie-
HHUA NPeJCTaB/IAIT COO0M CTPYKTYpY, CHOCOOHYI0 3QPeKTUBHO peliaTb MOCTAaBJIEHHYIO
3a/la4y 110 PaCKpBITHIO U pacceJ0BaHUI0 IPeCTyIJIeHU M.

CoGCTBEHHO, 3T NoApa3/esieHusl Bceria HaxoAWINCh B e[JUHBbIX CTPYKTYpax U B Ipe-
JleJlax CBoel MO/ C/IeICTBEHHOCTH yCNellHo paboTanu. Uck/aodeHne cCOCTaBJ/IsAIN OpraHbl
IPOKYypaTyphl, B KOTOPBIX OBLIM CJeJOBaTe/JH, HO ONlepaTUBHBIX NOJpaszeseHUi 1o Mo-
HSATHBIM [IPUYUHAM He ObLJIO.

Ceryac cieAcTBUSA B opraHax npokypatypsl HeT. Co3gaH CieCTBEHHbIM KOMUTET
Poccuiickoit ®efiepanuy, ciaefjoBaTesn KOTOPOrO KaK HUKTO OLLYTHUJIU Ha cebe BeJOMCT-
BEHHYI0 pa3061ieHHOCTb. OnepaTUBHbIe NOAPa3/e/eHUsl Hy>KHbl UM XOTs Obl AJS J0JIK-
HOIr'0 obecneyeHUs TeKylled AesATeJbHOCTH: OBICTPOro U HepOpMaJbHOTO BbINOJHEHHUSA
OT/le/IbHBIX IOPYYEHUH, OCYLeCTBIEHUA NIPUBO/0B Ha JONPOCHI, IOMOIIU B IPOU3BO/CTBE
0OBICKOB, BbIEMOK U [JIpyTUX CJeJICTBEHHbIX JeWCTBUM U T.A. B eHOM BeloMCTBe Takue
BOMPOCHI 3aMbIKAIOTCSA Ha OJHOTO HaYya/IbHUKA, MO3TOMY pelIatTcs 6bICTPO U 3PEKTHUB-
Ho. Ho y cieoBaTesieit Ciie/iCTBEHHOTO KOMUTETA «I10/ 60KOM» ONepaTUBHbBIX NOApa3/e-
JieHU# HeT. OTcroZla 06beMHas Nepenucka MexJy HadaJbHUKaMHU pa3HbIX BeJJOMCTB, BO-
JIOKMTA, 00 beKTUBHOE 3aTATMBaHUe CPOKOB C/1eCTBUSA, GOpMasu3M BMeCTO KOHKPETHOU
IIOMOIIY B paccyie0BaHUH.
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To, 4To HaKOHEL-TO PeIlUJUCh U3BSATh U3 NPOKYPaATYpPhbl CAeACTBUE U NOPYUUTh el
3aHUMAaTbCs CBOMMU NPSIMBIMU 00SI3aHHOCTSIMHM — HaJ[30poM! — BbI3bIBaeT YBaKeHUeE U MOJ-
Jlepkky. Hactano BpeMsa fesaTh ciaeAylOLUKA JIOTUYHBIM wWar: co3gaTth B Ciie[CTBEHHOM
KOMHUTeTe OolepaTUBHbIE MOJApa3/e/eHNs /s ONepaTUBHO-PO3bICKHOTO CONPOBOXIEHUSA
paccyief0BaHu4.

Jltoiu, He cTaZIKMBaBILUECH C MPAaKTUUYECKON paboTOM, MOTYT BO3pa3UTh: ONlepaTHUB-
Hble TMOApa3/eseHNs], HalpuMep MOJULUH, 06s13aHbl BbINOJHATD MOPYYeHUs ClejoBaTe-
Jiert C/ieICTBEHHOTO KOMUTETA U COMPOBOX/AATh paccjiefjoBaHue. Ho Ha MpaKTHUKe BO3HU-
KaeT MHOTO HI0AHCOB. Tak, mopy4yeHue cjefoBaTesis (MUCbMEHHOE), IO MOYTEe, HEPEJKO
B TeUeHHe HeCKOJIbKUX JHel 0CTaBJ/sieTCs HayaJbHUKY OpraHa Jo3HaHUsA (HadaJbHUKY
ONepaTUBHOrO NoApa3/ie/ieHus noaunuu). TOT ecaid Ha pabouyeM MecTe MOKET paclucaTh
€ero ObICTPO, @ MOKET U He ObICTPO. PacnucaTbh MOXKET CUJIbHOMY OllepaTUBHUKY, @ MOXET MO-
JIOJIOMY WJIU «IIOCPEJICTBEHHOMY» COTPYAHUKY. OlepaTUBHUK, HECMOTPS Ha y>Ke ynyllleHHble
CPOKH, MOXET MOMbITATHCS BBIMOJHUTh IOPyYEHHE, 2 MOXKET AATh OTHHUCKY, YTO NPUHATBIMU
MepaMH BBINIOJIHUTD MTOpy4YeHHue He NMpeCTaBUIOCh BO3MOXKHBIM. Y TakoM OTBeT olepaTHB-
HOe Mo/ipa3/ieJieHHe YCTPOUT. A UTO C ITUM OTBETOM /JieJIaTh CJIe,0BaATE0?

B3aumojeiicTBUe onepaTUBHbBIX MO/ pas3/eseHUl (OpraHoB JJ03HAHHUS) CO CJIeACTBU-
€M M3y4aJIoCh BO MHOTHX Hay4YHbIX paboTax. U mpaKTUYecKu Bce yueHble B KOHEYHOM cye-
Te CKJIOHSIJIUCh K OJHOMY: CUCTEMA ONEPATHUBHBIX U CJEJCTBEHHbIX MOJApa3/eJeHU X0-
poio paboTaeT TOr/a, KOrja OHU HaXOAsATCS B OJHOM rocyJapCTBEHHOW CTPYKTYype, Mo/,
e/IUHbIM PYKOBO/CTBOM.

Ceityac B Poccuu ciefcTBeHHbIE yIIpaBJeHUsI UMEIOTCS B OpraHax BHyTPEHHUX Jel,
®CBb u CnexncrBeHHoM koMmuTeTe. Padora mosmnuu u ®CB obGecrnedyeHa coOGCTBEHHBIMU
onepaTUBHBIMU NOJpa3zeseHUssMU. [IpesiaraeM BEpHYThCS K BONPOCY CO3JaHHUS omepa-
TUBHBIX NoJpa3zeseHM U BHyTpu CienctBeHHoro komurteta Poccuiickor ®enepanuu.
ITOT BOMPOC He 6bLI MOJHAT B KOMMeHTapuu 3akoHa 06 OP/], XoTs oTAe/bHbIE €ero aBTO-
pbl OOpalaju Ha 3TO BHUMaHHUe [4, c. 41; 6], 3HaUUT, ero J0/>KHbI OCBETHUTDH PELIEH3EHTHI,
YTO MbI OXOTHO JieJIaeM.

Ho BepHeMcs K pelieH3UpOBaHUIO KOMMeHTapus 3akoHa 06 OP/I.

B Xoze pelnieH3UpoOBaHUS MHOTHE y4eHble 0OpAaTHW/IM BHHMaHHE Ha 3HAUYUTEJIbHbIE
OTJINYHMA JAHHOTO KOMMEHTApH4 OT JPYTHX.

Jlesio B TOM, 4TO 32 3TU UCTEKILIUeE ABaJLATh NATh JjieT 3akoH 06 OP/] 6paiuch KoM-
MEeHTHPOBATh pa3Hble JIOJU: OT AeUCTBUTEJbHO HEMJIOXUX CIIEeLUaJUCTOB J10 JIUL, JOCTa-
TOYHO JAajiekux oT HwoaHcoB OP/l. Ho HakoHel-TO, ciycTs 4eTBepTh BeKa, Mbl YBUJENHU
cepbe3HbIi HayYHO-NPAaKTUYECKUH TPy, OT NPU3HAHHBIX TEOPETHUKOB U MPAKTUKOB, 00b-
e/IMHEHHbIX B OJUH aBTOPCKHUM KOJIJIEKTUB. Takoro CUJbHOrO aBTOPCKOIO KOJIJIEKTUBA
y KOMMeHTapueB Ha3BaHHOI'0 3aKOHA He O6bLJI0 HUKorAa!

Bce aBTOpBI HMEOT HenocpeAcTBeHHOe oTHoeHUe K OP/l: kTo-To 3aHUMaJIcA orne-
paTHBHOU pabOTOM, KTO-TO MpeBpalajJ MaTeprasbl B l0Ka3aTe/bCTBA 10 YTOJOBHBIM /Jie-
JlaM, KTO-TO Ha/|3UpaJ 3a 3aKOHHOCTbIO OCyllecTBJeHUs. Kaxblii UMeeT rocyapCTBEH-
Hble Harpazbl U LIMPOKO U3BeCTeH KaK MPaKTHUK.

[Ipu 3TOM KaxkAbld U3 aBTOPOB ellle BO BpeMsl MPAaKTHUYEeCKON pabOThl CTaa 3aHU-
MaTbCsl HAyKOH, IJie ToXe J00UJICS BbICOKUX JOCTHXKeHUHU. [locTaTOYHO CKa3aTh, YTO MO-
Horpaduu C.U. 3axapiena, B.I. CanbHukoBa u 10.10. UrHaleHKoBa 3HAYHUTEJbHO OOTOHS-
I0T 10 LUTUPYEMOCTHU JIF0O0T0 U3 JPYTUX «OPA3IIHUKOBY, ellle IPU KU3HU aBTOPOB CTaJU
kaaccukoit Hayku OP/l [7; 8]. B.Il. CanibHUKOB KpOMe TOTO ObLI MHUIMATOPOM H3/aHUS
nepBOro oTKpbITOro yyeb6Huka no OP/l [13].
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[IpUSITHO M TO, YTO B aBTOPCKUM KOJIJIEKTHUB ObLJI BKJIIOUEH YXKe YIIeAINN U3 KU3HU
cnierpanuct, npodeccop /1.B. PuBman. B cBoe BpeMst UM npu HayyHoU noajepkke B.I1. Casb-
HUKOBA ObLI MOJATOTOBJIEH XOPOLIUI KOMMeHTapul K 3akoHy 06 OP/l. 3ToT koMMeHTapuit
OblJ1 MCMOJIb30BaH aBTOPCKHUM KOJIJIEKTUBOM, a caM /I.B. PuUBMaH 6bl1 BKJIIOYEH B YUCJIO
coaBTOPOB. [IpuBeeHHbIN QaKT ABJISETCS XOPOLIUM MPUMEPOM TOT0, KaK HaZl0 yBaXKaTh
Y peaibHO YTUTb NaMATh YUIEAUX YIYEHbIX.

B 3aksiroueHHre 0co60 MoAYepKHEM, UTO peljeH3upyeMblil kKoMMeHTapuid Pegepasib-
HOro 3akoHa «06 onepaTUBHO-PO3bICKHOU AeATeJbHOCTU» SBJsSEeTCS QyHAaMeHTaTbHbIM
TPYAOM, BaXKHbIM i1 HAayKu U npakTukd OP/l. Kaxblil mOJIlyduT UCTUHHOE y/0BOJIbCT-
BHeE OT [IPOYTEHHUS 3TOM KHUTU. 2KestaeM ero aBTopaM HOBBIX HAyYHbIX JOCTHKEHUH.
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25 YEARS OF FEDERAL LAW
"ON OPERATIONAL INVESTIGATIVE ACTIVITIES™*

Annotation. The commentary on the Federal Law "On Operational-Investigative
Activities", which celebrated its 25th anniversary in 2020, is being reviewed. The depth of
the analysis of the Federal Law, scientific and educational literature on the problem under
review is noted. All the authors of the peer-reviewed commentary in the past are promi-
nent practical and scientific workers with extensive life and work experience, have taken
place as leading scientists in this field. The review substantiates the conclusion that the
commentary is a completed and fundamental work on operational-search science. This
commentary is very necessary for both science and practice, both professionals and non-
serving people (faculty of law schools, students, cadets and listeners).

Key words: operational work, operational-search activity, commentary, principles
of ORD, legality, respect for human rights.

The Federal Law "On Operational-Investigative Activities" (hereinafter - the Law on
OIA) in 2020 turned exactly 25 years old. From the moment of its publication in 1995 to
the present day, exactly 30 amendments, changes and additions have been made to the
named law. These are the round dates. And therefore it is quite logical that in the year of
the double anniversary of the law, leading scientists and specialists in Russia on operation-
al-search activities took the time and decided to write his commentary.

This commentary is very necessary for both science and practice, both professionals
and non-serving people.

Firstly, during the existence of the law, a lot of practice has accumulated in its applica-
tion. Controversial points and provisions have come to light that require clarification. Start-
ing from the basics: on the fundamental admissibility of limiting constitutional human
rights and the limits of these limitations, to the nuances of conducting specific operational-
search measures. The explanations given in the commentary are extremely important to
everyone: operatives, investigators, judges, prosecutors, lawyers.

Secondly, the science of operational-search activity requires further development.
Scientists, based on generalized practice, will analyze legislation, prepare amendments and
additions, and correct mistakes. For example, it is obvious that not all objectively existing
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operational-search measures are indicated in the Law on OIA. The legislator forgot to include
in their list even such measures as ambush and seizure, well-known almost since the emer-
gence of states. Or let's take a very recent example. Now article 186.1. The Criminal Procedure
Code of the Russian Federation regulates such a procedural action as "Obtaining information
about connections between subscribers and (or) subscriber devices". That is, such actions are
officially regulated even by the Criminal Procedure Code, and in the operational-search activity
they seem not to be carried out? What is being carried out is understandable, but operatives
have to artificially "tie" this simple and well-known action to others: wiretapping telephone
conversations, making inquiries, removing information from technical communication chan-
nels. But why do this when it is possible and necessary to simply amend the Law on OIA? The
authors of the commentary put many scientific questions in it, and immediately from the
height of their scientific status, they suggest to specialists the ways to solve them.

Thirdly, ordinary people need a comment. Everyone is used to the fact that Russia has
operational-search legislation. And they are also interested in the OIA Law. It is interesting
as a means of combating terrorism, as a way to protect your rights from extortionists,
swindlers, and corrupt officials. This law is a necessary tool to protect your loved ones.
Therefore, it is good that the commentary is written in an accessible language, with clear
explanations and clear examples.

In addition, the commentary has a propaganda and educational function. We are sure
that after reading it, many young people will want to work in the police or special services.
Remember how the authority of state law enforcement agencies was overthrown in the
1990s. Now, given a relatively stable situation in Russia, children again want to serve the
Motherland, the Fatherland. And how to serve is written in the commentary.

In this review, we want to pay special attention to two issues raised by the authors
and are of fundamental importance for justice:

- the legality of carrying out operational-search measures;

- the establishment of objective truth.

The commentary clearly and harshly assesses individual specialists who are trying to
undermine the credibility of the OIA and lead theory and practice along a false and even
criminal path. We mean the attempts of individuals to substantiate the admissibility of us-
ing the results of the OIA obtained in violation of the law in criminal proceedings. The first
to speak about the admissibility of such outrages was A.Yu. Shumilov. In his commentary,
published in 1997, it was argued that when conducting operational-search measures and
using their results "the fact of violation of the Federal Law (on operational-search activi-
ties) should not entail the cancellation of the results obtained" [9, p. 120]. And further:
“A similar approach must be applied when deciding whether to give the procedural status
of material evidence to a material object obtained by operational search in violation of the
Federal Law. The fact is that this violation is outside the scope of the criminal process and
does not mean a violation of the procedure for forming material evidence provided for by
the criminal procedure law” [9, p. 120-121].

It is easy to assume that if the use of illegally obtained results of operational-search
measures was allowed (and even where - in criminal proceedings!), Then the author, ap-
parently, was very calm about the illegal conduct of measures. The book by A.Yu. Shumilo-
va became almost the first commentary on the Law on ORD adopted in 1995, and, unfortu-
nately, untied the hands of both theorists and practitioners.

For example, in a textbook on operational-search activity we read the following:
“As for the results of the OIA obtained in violation of the Federal Law on the OIA by the
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subjects of this activity themselves, they, nevertheless, can be used as auxiliary means for
the preparation and conduct of OIA and (or) investigative actions. "The author of these
words, 0.A. Vagin explains this by the fact that the results of the OIA are not evidence, and
therefore do not violate the constitutional provision on the inadmissibility of using evi-
dence obtained in violation of federal law [12, p. 563]. Here, in a softer form, practically the
same position is stated: the results of illegally carried out measures can be used in criminal
proceedings. True, in this case it is argued that illegal results cannot be used in proving, but
they can in the course of ... investigative actions! Investigative actions, as you know, are
precisely aimed at collecting evidence.

In subsequent works, O. A. Vagin went even further and actually returned to the
judgment expressed in the commentary by A. Yu. Shumilov. In particular, he wrote: “Due to
the fact that among the grounds given for the inadmissibility of evidence, there are no di-
rect instructions on recognizing evidence as inadmissible in connection with violation of
the requirements of the Federal Law on OIA4, it can be stated that, within the meaning of the
CPC, violations of this law do classifying the evidence obtained in the OIA process as inad-
missible. This is due to the fact that the results of the investigative investigation are not in
themselves evidence, and violations of the norms of operational-search legislation are not
directly related to the production of investigative or procedural actions. Consequently, they
do not affect the content of the investigative actions and the nature of the data obtained
during their conduct ... Without denying the importance of the principle of legality for the
OIA, without diminishing the importance of these requirements and without calling for vi-
olations of the operational-legislation, it should be noted that the provisions of the Federal
Law on OIA do not regulate criminal procedural relations, and therefore cannot determine
the admissibility of evidence that can be obtained only in the manner and methods pro-
vided for by the norms of the Criminal Procedure Code.

The admissibility requirement can only be imposed on the results of the OIA pre-
sented in documents or in the form of material evidence. As for the other results of the OIA,
they, being only information about the facts, do not change the content of the factual data
obtained as a result of the investigative actions ... It seems that the results of the OIA do not
affect the reliability, admissibility, and even more so on the relevance of the evidence ob-
tained under the Criminal Procedure Code " ... This position of 0.A. Vagina was presented in
the next textbook on operational-search activities [16, p. 574-575]. Pay attention: in the
textbook, according to which the operational staff learn!

Moreover, many scientists and practitioners are still trying to push such ideas. Take,
for example, the commentary on the Law on OIA, issued in 2020, edited by V.S. Ovchinsky.
By the way, the President of the Constitutional Court of the Russian Federation V.D. Zorkin.
And here in the commentary to Article 11 of the law we read literally: "As for the results of
the OIA obtained in violation of the Federal Law on OIA by the subjects of this activity, they
can nevertheless be used as auxiliary means for the preparation and conduct of investiga-
tive actions" [10, p. 246].

In general, over the past twenty-five years, more than a dozen different comments on
the OIA Law have been published. And sometimes I had to see such amazing things in them!

A.L Bastrykin and his co-authors clearly, rigidly and very clearly argued why the re-
sults of illegally carried out operational-search activities under no circumstances can be
used in criminal proceedings. We fully support this opinion, based on the Constitution of
the Russian Federation! Otherwise, based on the requirements of legality, it is simply un-
thinkable.
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At the same time, A.l. Bastrykin and co-authors, with bitter humor, but quite rightly,
ask: would the point of view of 0.A. Vagin and others, if it were, for example, about con-
ducting an operational-search measure against them in violation of the law, namely with
the use of violence and torture ?! And the information obtained as a result of torture would
serve (as 0.A. Vagin and others write) an "auxiliary means" for its further consolidation as
evidence in investigative actions ?!

It is also very important that the principled position on the inadmissibility of using il-
legally obtained results of measures in criminal proceedings was taken by the Chairman of
the Investigative Committee of the Russian Federation. This position will actually be a com-
mand for all investigators and will be another step towards strengthening the rule of law in
Russia.

Another topical scientific and practical issue that is touched upon in the presented
commentary, and on which we want to speak, is related to the need to establish objective
truth in criminal proceedings and operational-search activities.

Earlier, in the Russian criminal process (both pre-revolutionary and Soviet), the es-
tablishment of objective truth was the goal of proving in criminal cases. No one doubted
this goal. Well-known pre-revolutionary specialists wrote about the need to establish pre-
cisely objective truth: S.I. Viktorovsky, V.K. Sluchevsky, I. Ya. Foinitsky [2; 15; 17]. Later,
this issue was elaborated in detail by the classic of the Soviet science of criminal procedure
M.S. Strogovich [5, p. 76-82] and was unshakable.

Now, taking into account the adoption of the Criminal Procedure Code of the Russian
Federation, some proceduralists have tried to turn the views established in the scientific
and practical environment. It was stated that it is impossible to establish the objective
truth, and therefore it is not necessary. In a criminal case, it is allegedly necessary to estab-
lish the so-called formal (legal) truth, which does not always coincide with the true objec-
tive one. According to such specialists, the main thing is not the search for truth, but the
observance of procedural rules that protect the person brought to justice from abuse, arbi-
trariness, investigative and judicial errors, etc. A kind of formal truth is conventional (con-
tractual) truth, which was enshrined in a number of articles CPC. And if, as some authors
think, it is not required to establish the objective truth even in the criminal process, then
why try to find it out in the course of the OIA?

At the same time, the authors of the commentary and we support them, write that
even with the inconsistency of individual articles of the Criminal Procedure Code on crimi-
nal cases, it is still required to establish precisely the objective truth. If only because a con-
viction cannot be based on assumptions.

We, like many scientists, believe that it is possible to establish an objective one. In ac-
cordance with philosophy, objective truth is such a content of human knowledge that does
not depend on the subject of cognition, does not depend on either man or humanity [14,
p. 409]. Setting itself the problem of obtaining true knowledge, humanity has created
science and scientific knowledge. Science is always focused on obtaining objective truth,
achieved by scientific forms and methods of cognition. Cognition is unthinkable and im-
possible without establishing true knowledge. There is no cognition for the sake of the
process of cognition itself, it must pursue a specific goal, in this case - the search for truth.

The authors of the commentary rightly believe that the use of scientific forms and me-
thods of cognition in all fields of science has objectively proved the possibility of establish-
ing objective truth. Proofing is based on such methods of scientific knowledge both in the
theory of state and law and in criminal proceedings.
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The possibility and necessity of achieving objective truth in criminal proceedings in
the science of criminal procedure and practical work for a long time did not raise doubts.
As K.F.Gutsenko writes, the requirement to establish objective truth is based on the objec-
tive laws of cognition of the objective world. The conclusion about the possibility of estab-
lishing the phenomena that took place in the past is based on the ability to reflect, which all
living and inanimate matter possesses. The materialistic doctrine of the cognizability of the
world also applies to criminal proceedings [3, p. 204].

AL Bastrykin and his co-authors believe that the task of establishing objective truth
in criminal proceedings dictates the need to strive to establish such truth in the course of
an independent reconnaissance patrol. Facts are categorically unacceptable when opera-
tional units are trying not to establish the truth, but to solve a crime as quickly as possible,
"it does not matter how." This gives rise to cases when "with the help" of operatives, a per-
son pleads guilty to something that he actually did not commit. An unprincipled position on
the issue of establishing the truth can lead to procedural errors. Everyone knows the fact
that for one of the murders committed by the maniac Chikatilo, another person was con-
victed and shot (A.P. Kravchenko). The role of operatives in passing an unjust verdict is al-
so great. We are sure that not all operational officers were convinced of the guilt of this
person, however, they did not timely declare their position on this matter.

The authors of the commentary correctly write that this example with Chikatilo indi-
cates two facts. First, the truth can be established. It, like a drop on a napkin, will surely
leak and become known to interested parties. How many Chikatilo, other maniacs, murder-
ers, terrorists are not hiding, sooner or later their guilt is revealed, and they are being pu-
nished. This is the first thing. And secondly, a significant share of the responsibility for mis-
carriages of justice lies with the operational units and their superiors.

The foregoing shows how important it is, even at the stage of operational-search ac-
tivity, to aim precisely at establishing the objective truth, no matter what: reboots at work,
pressure from superiors, etc. No one needs unjust sentences.

Objectively speaking, most crimes are solved with the help, or at least with the partic-
ipation of the OIA. This speaks not only of the importance of operational work, but also that
employees of operational units are involved in convincing the investigator, the head of the
investigation department, the prosecutor and, in part, the court of the guilt of this or that
person suspected of committing a crime. And the influence of operatives on the formation
of the convictions of the investigator and the prosecutor about the actual guilt of a person
is quite large. The establishment of objective truth, which should be the goal of the OIA,
largely depends on their honesty and objectivity.

All commentators are renowned practitioners. They met cases when people, for one
reason or another, confessed to committing especially grave crimes, which they did not ac-
tually commit. Moreover, people not only confessed in the presence of lawyers, but de-
scribed in sufficient detail the place and circumstances of the crime (now detailed descrip-
tions of crimes can be found in newspapers and the Internet), named some fictitious cus-
tomers, etc. — however, of course, they did not know many details and nuances, in connec-
tion with which suspicions were withdrawn from them. And it was the operational officers
and investigators who made a lot of effort to prove their innocence - regardless of the ap-
proach of the modern Criminal Procedure Code! There is not the slightest doubt that if any
of these cases against innocent persons were sent to the court, he would unequivocally es-
tablish guilt and pronounce a harsh sentence. And at the same time, which is scary, every-
one would be right! Indeed, according to the imposed procedural doctrine, the court, the
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prosecutor, the investigator, and the operatives have no obligation to establish precisely
the objective truth. The formal truth was established in the described cases quite easily: the
person confessed voluntarily and in the presence of lawyers, described the events of the
crime, confirmed his testimony when leaving the crime scene, there was other evidence
against him. At the same time, no one violated his rights, did not threaten, the procedural
requirements were observed.

It is important to pay attention to the following. When a crime is detected promptly,
the OIA acts as a kind of preparatory stage in criminal proceedings. In this case, even before
the initiation of a criminal case, criminals are identified in the course of the OIA, the future
evidence base is assessed, ways of obtaining evidence are found, witnesses are identified,
etc. ... Such a mistake leads to the wrong direction of the investigation, which gives the
guilty person time to hide and destroy the traces of the crime, at the same time implying
measures of procedural coercion against the innocent.

It is, of course, possible to establish the objective truth in the course of an indepen-
dent reconnaissance mission. It is another matter that the OIA, unlike criminal proceedings,
is not endowed with procedural guarantees of establishing the truth. This creates the fun-
damental possibility of distorting it or obtaining true information (we have indicated - as
some authors believe) by illegal and even criminal means. Therefore, one should focus only
on the objective truth established by criminal procedure. On the one hand, the establish-
ment of this truth is determined by the laws of cognition, on the other hand, the quality of
the information received is protected by procedural guarantees and requirements. There-
fore, the results of the OIA cannot be taken as true by definition, but must be checked and
evaluated on a par with other procedural evidence.

At the same time, in practice, there are such results of the OIA that rarely raise any
doubts. These include, for example, audio or video recordings of the commission of a crime.
Such a video is sometimes procedurally checked for lack of editing, and then mainly in or-
der to refute the version of protection.

Let's pay attention that in a number of foreign countries the procedural stage of "init-
iation of a criminal case" is absent or blurred. There is a discussion on this issue by Russian
researchers [1]. There, operational officers have the right to carry out investigative actions,
including searches, before the initiation of a criminal case, and the very initiation of a case
begins in fact from the moment of charge or arrest. In other words, in these countries, even
at the stage of operational work, a clear direction is given precisely to establish the truth.

Thus, as the authors of the reviewed commentary concluded, it is possible to establish
the objective truth. It is still, despite the inconsistency of the Criminal Procedure Code of
the Russian Federation, it is necessary to establish in the course of legal proceedings, so
that innocent people are not prosecuted and convicted, and those who are really guilty of a
crime are justly punished. It is also necessary to strive to establish the objective truth in
operational-search activities. We fully support this conclusion.

Having considered the issues of the legality of using the results of operational-search
measures in proving and the need to establish the objective truth, we, taking this opportu-
nity, want to speak out on an urgent practical problem. Experience has shown that both the
first and second issues are easier to resolve when the operational and investigative units
are in the same department. In this case, investigators and operatives have one boss, they
are united by common service problems, when interacting between them, elements of for-
malism are much less common, etc. This is convincingly evidenced by the practice of the
internal affairs bodies, drug control and tax police. Or remember how difficult it was for the
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state security agencies to work when their investigative units were liquidated for several
years in the early 1990s.

It is precisely being in the same department that the operational and investigative di-
visions are a structure capable of effectively solving the assigned task of solving and inves-
tigating crimes.

Actually, these units have always been in unified structures and successfully worked
within their jurisdiction. The exception was the prosecutor's office, which included investi-
gators, but there were no operational units for obvious reasons.

Now there is no investigation in the prosecutor's office. The Investigative Committee
of the Russian Federation was created, the investigators of which, like no one else, felt the
departmental disunity. They need operational units at least for the proper provision of cur-
rent activities: quick and informal execution of individual orders, the implementation of
drives for interrogations, assistance in the conduct of searches, seizures and other inves-
tigative actions, etc. In a single department, such issues are limited to one chief, therefore,
they are resolved quickly and efficiently. But the investigators of the Investigative Commit-
tee do not have operational units “close by”. Hence the voluminous correspondence be-
tween the heads of different departments, red tape, objective delays in the investigation,
formalism instead of specific assistance in the investigation.

The fact that they finally decided to withdraw the investigation from the prosecutor's
office and instruct it to carry out its direct duties - supervision! - arouses respect and sup-
port. The time has come to take the next logical step: to create operational units in the In-
vestigative Committee for the operational-search support of the investigation.

People who have not encountered practical work may object: operational units, for
example, the police, are obliged to carry out the instructions of the investigators of the In-
vestigative Committee and accompany the investigation. But in practice, there are many
nuances. So, the order of the investigator (written), by mail, is often delivered within a few
days to the head of the body of inquiry (the head of the operational police unit). That if the
workplace can paint it quickly, or maybe not quickly. It can be written to a strong opera-
tive, or maybe to a young or "mediocre” employee. The operative, despite the already
missed deadlines, can try to fulfill the order, or can give an answer that it was not possible
to fulfill the order with the measures taken. And such an answer will suit the operational
unit. And what should the investigator do with this answer?

The interaction of operational units (inquiry agencies) with the investigation has
been studied in many scientific works. And almost all scientists ultimately tended to one
thing: the system of operational and investigative units works well when they are in the
same state structure, under a single leadership.

Now in Russia there are investigative departments in the internal affairs bodies, the
FSB and the Investigative Committee. The work of the police and the FSB is provided with
their own operational units. We propose to return to the issue of creating operational units
within the Investigative Committee of the Russian Federation. This issue was not raised in
the commentary on the OIA Law, although some of its authors drew attention to this [4,
p. 41; 6], which means that reviewers should cover it, which we willingly do.

But let us return to the review of the commentary on the OIA Law.

During the peer review, many scholars drew attention to the significant differences
between this commentary and others.

The fact is that over the past twenty-five years different people have undertaken to
comment on the Law on OIA: from really good specialists to those who are quite far from
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the nuances of the OIA. But finally, after a quarter of a century, we saw a serious scientific
and practical work from recognized theorists and practitioners, united into one group of
authors. The commentaries of this law have never had such a strong team of authors!

All authors are directly related to the OIA: someone was engaged in operational work,
someone turned materials into evidence in criminal cases and someone supervised the le-
gality of the implementation. Each has government awards and is widely known as a practi-
tioner.

At the same time, each of the authors, even during his practical work, began to engage
in science, where he also achieved high achievements. Suffice it to say that the monographs
of S.I. Zakhartseva, V.P. Salnikov and Yu.Yu. Ignaschenkov is significantly ahead of any of
the other "orders" in citation; even during the lifetime of the authors, they became classics
of the science of OIA [7; 8]. V.P. Salnikov, in addition, was the initiator of the publication of
the first open textbook on OIA [13].

[t is also pleasant that the author's team included a specialist who had already passed
away, Professor D.V. Rivman. At one time, with the scientific support of V.P. Salnikov pre-
pared a good commentary on the OIA Law. This commentary was used by the team of au-
thors, and D.V. Rivman was included in the list of co-authors. The above fact is a good ex-
ample of how to respect and really honor the memory of departed scientists.

In conclusion, we emphasize that the peer-reviewed commentary on the Federal Law
"On Operational Investigative Activities" is a fundamental work that is important for the
science and practice of the OIA. Everyone will truly enjoy reading this book. We wish its
authors new scientific achievements.
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INOHATHE U CTPYKTYPA KOHCTUTYLIMUOHHO-ITPABOBbIX OCHOB
CTATYCHBIX ITIOJTHOMOYUH BBICIIIMX OPTAHOB
rOCYJAPCTBEHHOM BJIACTU: HOBOE ITPOYTEHUE™

AHHomayus. B peyensuu Ha moHoepaguro doyenma Enenvt AnekceegHol Oca-
8e/10K NOKA3AHOo, YMo agmop pabomeul, 8 pe3yabmame aHa/au3d Hay4HblX uccaedosa-
HUTl, NOCBAWEHHbIX COO0EePHCAHUI U Kaaccudukayuu NOAHOMOYUL BbICWUX OP2AHO8
2ocydapcmeeHHoll 8aacmu, obpaujaem 0co60e 8HUMAHUE HA MO, YMO CMAamycHble
no/IHOMO4USl 8 Haubo/bWell cmeneHu cnocobcmeyrom packpblmui 0cobeHHocmell
npagoeozo No/10MHCeHUs1 Kaxcdoz2o U3 yKa3aHHbIX 0p2aHo8, Ux e3aumodelicmaus u npu-
darm emy cucmeMHblll xapakmep.

Katoueswie caosa: [Ipezudenm PP, knaccugpukayusi noaHOMo4ull, cmamycHble
NO/IHOMOY4US, 8bICUUE 0P2aHbl 20CYJapCMB8eHHOll 841acmu, NOJIHOMOYUS KAK cucmema.

Penensupyemass MoHorpadus Enenbl AnekceeBHbl OcaBeslOK fIBJSIeTCS COBpeMEH-
HbIM, L1eJIOCTHBIM 110 $OpMe Y HOBATOPCKHUM IO COJZlep>KaHUI0 UCC/IeJOBaHUEM KOHCTHUTY-
LJMOHHO-NIPAaBOBbIX OCHOB CTATYyCHbIX MOJHOMOYHU BBICIIMX OPraHOB I'OCYJapCTBEHHOM
BJs1acTU. Oco60e BHUMaHUe y/iess1eTCsl aHaIM3y CTAaTYCHbBIX TOJIHOMOYUH BBICIIMX OPTaHOB
roCcyZlapCTBEHHOM BJIACTH, KOTOpbIe€ IMO3BOJIAIIOT B MaKCHUMaJIbHOW CTelleHW PaCKpPbITh
IIPaBOBOM CTATYC IJIaBbl TOCYAApPCTBA, NapJlaMeHTa U IPaBUTE/IbCTBA COBPEMEHHBIX roCy-
JlapCTB, UX POJIb U MECTO B CUCTEME TOCYyAapCTBEHHOU BJIACTH.

B.B. HeguHckull 8 ceoell nocsiedHell nybaukayuu, abcoaromHo npas, ymeepicdas 8 ceo-
ell peyeH3uu Ha daHHyw pabomy, umo «Hecmomps Ha mo, Ymo 8 ome4ecmeeHHol KOHCMu-
MYYUOHHO-Npasosoll Hayke omae/ibHble NOJA0NCEHUS MeMbl HAWAU pasgumue 8 MOHO2pa-
uueckux u duccepmayuoHHbIX pabomax, ciedyem npu3Hamv aKmya/abHOCMb N0J06HO20
CUCMEMHO020 UCcAedo8aHusl 0415 meopuu U NPpAKMuKU CO8PEMeHH020 KOHCMUMYYUOHHO20
npasa Poccutickoii Pedepayuu. CmeneHb akmyaabHOCMU 3HAYUME/NbHO NOBLIWAIOM KOH-
cmumyyuoHHas pegopma 2020 2. Ha ocHoge 3akoHa P® om 14 mapma 2020 e. N¢ PK3-1
«0 cosepuieHCMB808aAHUU pe2yAUpO8aHUsl 0MOe/AbHbIX 80NPOCO8 0P2aHU3AYUU U PYHKYUOHU-
posaHusi nyb6Au4HOU eaacmu» U NPUHSMblE 8 ee pa3sumue MHO204UC/AEHHble U3MEeHEeHUs
U dono/IHeHUs1 8 KOHCMUMYYUOHHbIU cmamyc 8bICUWUX 0P2AHO8 20Cy0apCmeeHHol 8aacmu
Poccutickoil ®edepayuu 8 2020-2021 2e. [1].

CTpyKTypHO paboTa MoCTpoeHa Tak, YTO N03BoJisleT cPOopMUPOBATh HauboJiee MoJ-
HOE U L1eJIOCTHOE BOCIPUSATHE U3yYeHHO!M po6JieMbl. MoHOrpadUs COCTOUT U3 TPeX IJIaB,
nepBas U3 KOTOPBIX MO3BOJIAET YIAYOUTHCH B CYLIHOCTb KOHCTUTYLIMOHHO-IIPAaBOBBIX OC-
HOB BBICIIMX OPTaHOB roCyZjapCTBeHHOH ByacTH B LiesioM ([IpesanpeHTt Poccuiickont ®epe-
panuu, ®enepanbHoe Cobpanue Poccuiickoit Penepanuu (B coctaBe CoBeta Pepepanuu
u l'ocynapcrBenHoi [lymnl), [IpaButenbctBo Poccuiickoit @epepanyu, KOHCTUTYLIMOHHBIN
Cyn Poccuiickont @enepaunu U BepxoBubiil Cyg Poccuiickor ®enepanyu, ysaCHUTh OHATHE
Y CTPYKTYPHbIE 3/71EMEHThI TAKHMX OCHOB. Bo BTOpOH I'/1aBe aBTOPOM JleTaJIbHO pacCMOTPEHBI
CYLECTBYIOLME KJIACCUPUKALMU MOJTHOMOYMH BBICIIMX OPraHOB rOCY/apCTBEHHOW BJIACTH,
a TakXe NOHATHE U POJIb CTAaTYCHBIX MOJHOMOYUM B QYHKIIMOHUPOBAHUM YKa3aHHBIX Opra-

* Mamumosa Hamanus BukmoposHa, npodeccop kadeapsl rocyapcTBoBefeHuss MHCTUTYTa rocyaap-
CTBEHHOH cJ1y»k6bI U ynpaB/eHus Poccuiickoil akajeMU HapoOJHOIO X035HCTBa U roCyJapCTBEHHON CJIyXK-
6n1 npu [Ipesugente PO, nokTop ropuanuyeckux Hayk, npodeccop. E-mail: nvmamitova@mail.ru
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HOB. HakoHel, nocsieHsis rjiaBa paboThbl NOCBsIIEHA MOJPOOHOMY M3YyYEHUI0 HEMOCPEACT-
BEHHO CTaTyCHbBIX NIOJIHOMOYMU BBICIIMX OPTaHOB rOCYJapCTBEHHOM BJIACTU KaK CUCTEMBI.

AKTya/bHOCTb OCBEllEHHOW aBTOPOM TEMbI B 3HAYUTEJbHOU CTENEHU 00yCa0BIEHA
BHeceHHbIMU B KoHcTuTyuuio Poccuiickoit ®@efepanuu MU3MeHEHUSIMH, KOTOpPble ObLIU
o06peHbl B xo/ie obiiepoccuiickoro rosocoBanus 01.07.2020 r. Yka3zaHHbIe MONPaBKH,
B TOM YMCJIe CyLUIeCTBEHHO PAaCIIMPUJIU KPYT MOJHOMOYMN BBICIIMX OPraHOB roCyAapcT-
BEHHOM BJIaCTU B Pa3/IMYHbIX cPepax, UTO NOCTABUJIO BOMPOC O CTENIEHW U3MEeHEeHUH CTa-
TYCOB BbICLIKX OPTaHOB IrOCy/lapCTBEHHOM BJIaCTH

B xo/ie ucciefoBaHUs JaHHOTO BONpPOCAa aBTOPOM Obljia pa3paboTaHa COGCTBEHHAH,
YHUKaJIbHasA KJaccuPUKaLUs MOJHOMOYUM BBICUIMX OPraHOB TrOCYJAapCTBEHHOW BJIACTH,
M03BOJISIIOLUX ONpPEJIENIUTh UX BJUSHUE HA CTaTyC COOTBETCTBYIOLIETO OpraHa U B pa3Bu-
THe JJaHHOMW KyaccupUKaLUM NpeasokeHa HoBas AePUHULUSA — «CTATyCHbIE MOJHOMO-
YHs», KOTOPbIE, 10 €ro MHEHHUIO, NPEACTaBJSIOT COG0M rpynny MOJHOMOYUU COOTBETCT-
BYIOILIET'O BBICILIETO OpraHa rocyapCTBEHHOM BJACTH, KOTOPble B MAaKCHMaJIbHOM CTENEHU
OTpaXalT ero NpaBOBOW CTAaTyC M NMOCPELCTBOM OCYILEeCTBJEHUS KOTOPBIX COOTBETCT-
BYIOUIUH CTATyC peaanu3yeTcs.

BbIBOABI M peKOMeHallUy, Ipe/CTaBJAeHHbIE B UCC/Ie0OBAaHUH, SIBJSIOTCS HOBBIMH,
0060CHOBaHHBIMH, JAOCTOBEPHBIMH. 3aCaAYKUBAET NMOAJEPKKH TO BHUMaHHUe, KOTOpoe aB-
TOP y/ieJIUJ HalpaBJeHUSM B3aUMO/IEUCTBHUS NapJiaMeHTa, MPaBUTEIbCTBA U IJ1aBbl [OCY-
JlapCTBa, YTO MO3BOJISIET COCTABUTD LEJIOCTHOE NIpe/iCTaBJIeHHe O IPAaBOBOM CTaTyce KaX-
JIOTO U3 3THUX OPraHoOB, 00 HMX CTATYCHBIX U UHBIX MOJHOMOYHUSX, ONPEJEIUTh TOUKHU CO-
IPUKOCHOBEHUS UX [IeITEJIbHOCTU U PAaCCMOTPETh YKa3aHHbIe OPraHbl KaK CUCTEMY.

ABTOpCKHE CyX[leHUs] HE OTOPBaHbl OT peaJbHOCTH, B TPYJe YYUTHIBAKOTCA NOC/IE]-
HUe U3MeHEeHHUs 3aKOHO/ATe/bCTBA, NpUBeJleHa npakTrhka KoHnctutyuuonHoro cyga Poc-
cuiickoit Pesepanuy, JaH 06CTOSATENbHBIN aHAIM3 MPUHIMIIAM OpraHU3alyu U AesTesb-
HOCTH BBICIIMX OPraHOB rOCYJapCTBEHHOM BJIACTHM B TOM 4YHCJie, B IpUBS3Ke K dopMam
NpaBJIEHUS U TOCYJapCTBEHHbIM PeXXUMaM.

MoHorpadusi BKJIIOYAeT U CylleCTBEHHbIM CpaBHUTEJbHO-NPABOBOM 3JIEMEHT, CO-
CTOSUIMMN B UCC/I€JOBAaHUM KOHCTUTYIIMU 3apyOeKHbIX CTPaH C 1|eJIbI0 aHa/IKM3a U KJIacCu-
dUKaLuU Mo NpeAsaoKEHHbIM KPUTEPUSIM MOJHOMOYUN BBICUIUX OPraHOB rocyZapCcTBEH-
HOU BJIACTHU JIPYTUX TOCyZapCTB.

B MoHorpaduu ectb HeMaJio AUCKYCCUOHHBIX BbIBOJIOB U NpejJiokeHUi. Tem He Me-
Hee, B 1|eJIOM pelieH3upyeMasi paboTa NpoOU3BOJUT BecbMa 6J1aronpUsTHOE BIeYaTIeHHe.
Ee HeCOMHEHHBIM JOCTOMHCTBOM Ha/JIEXXUT NPU3HATh IJIy6OoKOoe 3HaHUWe aBTOpa MOHO-
rpaduu uccieayeMoOU TeMbl, €ro Hay4HYy0 JJ0OpOCOBECTHOCTb, BbIPA3UBUIYIOCS B YBAXKU-
TeJIbHOM OTHOULIEHUH K TPYAaM JAPYTUX YYeHbIX, B 60JIbIIOM KOJIUYECTBE NPOLUTUPOBAH-
HbIX Ha CTPaHUL[aX MOHOTpaduU.

B 3ak/itoueHue ciaeayeT NoA4epKHYTh, 4To MoHorpadus E. A. OcaBestok «kKoHCTUTY-
[JUOHHO-NIPAaBOBbI€ OCHOBBI CTATYCHBIX NNOJTHOMOYUM BBICIINX OPraHOB rOCYAapCTBEHHOU
BJIACTU» SIBJISIETCS KOMILJIEKCHBIM, CBOEBPEMEHHBIM Hay4YHbIM TPYZOM Ha aKTyaJIbHYIO
TeMy, BeCbMa BOCTpe60OBaHHYI0 Ha COBPEMEHHOM 3Tale KOHCTUTYLMOHHOU pedopMbl. Pa-
60Ta B 3HAYMWTEJbHOW Mepe oborailaeT HayKy KOHCTUTYLIMOHHOrO NpPaBa, IpUBEe/IEHHbIE
B HEW BBIBOJbl MOTYT OBbITh BeCbMa IMOJI€3HbI B Mpoliecce JajbHelllel peajinu3anu KOH-
CTUTYLIMOHHBIX HOBEJIJI, COBEPIIEHCTBOBAHUSA MEXaHU3MOB B3aUMOJENCTBUSA BBICUIMX Op-
raHOB TOCyZJapCTBEHHOU BJIACTH B HOBBIX YCJIOBUSIX U MOXET ObITb MHTEpPECHA KaK yue-
HbIM, TaK U NIpaKTUKaM, a TaKXKe BCeM, UHTePECYLUMCSA BOIPOCAMU KOHCTUTYLLMUOHHOTO
npaBa U CUCTEMOU BBICIINX OPTaHOB IrOCyJapCTBEHHOM BJIACTH.
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CONCEPT AND STRUCTURE OF THE CONSTITUTIONAL
LEGAL FRAMEWORK OF STATUS POWERS OF THE HIGHER BODIES
OF STATE AUTHORITIES: NEW READING ™

Annotation. In the review of the monograph by Associate Professor Elena Alek-
seevna Osavelyuk, it is shown that the author of the work, as a result of the analysis of
scientific research devoted to the content and classification of the powers of the highest
bodies of state power, draws special attention to the fact that status powers are most
conducive to disclosing the features of the legal status of each of these organs, their inte-
ractions and give it a systemic character.

Key words: President of the Russian Federation, classification of powers, status
powers, higher bodies of state power, powers as a system.

The reviewed monograph by Elena Alekseevna Osavelyuk is a modern, holistic in
form and innovative in content study of the constitutional and legal foundations of the sta-
tus powers of the highest bodies of state power. Particular attention is paid to the analysis
of the status powers of the highest bodies of state power, which make it possible to reveal
to the maximum extent the legal status of the head of state, parliament and government of
modern states, their role and place in the system of state power.

V.V. Nevinsky, in his last publication, is absolutely right, claiming in his review of this
work that “Despite the fact that in the domestic constitutional and legal science, certain
provisions of the topic have been developed in monographic and dissertation works, one
should recognize the relevance of such a systematic study for the theory and practice of
modern constitutional law of the Russian Federation. The degree of relevance is significant-
ly increased by the constitutional reform of 2020 on the basis of the Law of the Russian
Federation of March 14, 2020 No. FKZ-1 "On improving the regulation of certain issues of
the organization and functioning of public authorities" and the numerous changes and ad-

* Mamitova Natalia Viktorovna, Professor of the Department of State Science of the Institute of Public
Administration and Management of the Russian Academy of National Economy and Public Administration
under the President of the Russian Federation, Doctor of Law, Professor. E-mail: nvmamitova@mail.ru
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ditions adopted in its development to the constitutional status of the highest bodies of state
authorities of the Russian Federation in 2020-2021 [1].

Structurally, the work is structured in such a way that it allows to form the most
complete and holistic perception of the studied problem. The monograph consists of three
chapters, the first of which allows you to delve into the essence of the constitutional and
legal foundations of the highest bodies of state power as a whole (the President of the Rus-
sian Federation, the Federal Assembly of the Russian Federation (as part of the Federation
Council and the State Duma), the Government of the Russian Federation, the Constitutional
Court of the Russian Federation and the Supreme Court of the Russian Federation, to un-
derstand the concept and structural elements of such foundations. In the second chapter,
the author considers in detail the existing classifications of powers of the highest bodies of
state power, as well as the concept and role of status powers in the functioning of these bo-
dies. Finally, the last chapter of the work is devoted to a detailed study of the status powers
of the highest bodies of state power as a system.

The relevance of the topic covered by the author is largely due to the amendments
made to the Constitution of the Russian Federation, which were approved during the all-
Russian vote on July 1, 2020.The specified amendments, including significantly expanded
the scope of powers of the highest bodies of state power in various areas, which raised the
question of the degree changes in the statuses of the highest bodies of state power.

In the course of researching this issue, the author developed his own, unique classifi-
cation of the powers of the highest bodies of state power, which makes it possible to de-
termine their influence on the status of the corresponding body, and in the development of
this classification, a new definition was proposed - "status powers", which, in his opinion,
represent a group of powers the relevant supreme body of state power, which to the max-
imum extent reflect its legal status and through the implementation of which the corres-
ponding status is implemented.

The conclusions and recommendations presented in the study are new, well-founded,
reliable. The attention that the author paid to the areas of interaction between the parlia-
ment, the government and the head of state deserves support, which makes it possible to
form a holistic idea of the legal status of each of these bodies, their status and other powers,
determine the points of contact of their activities and consider these bodies as a system.

The author's judgments are not divorced from reality, the work takes into account the
latest changes in legislation, the practice of the Constitutional Court of the Russian Federa-
tion is given, a detailed analysis of the principles of organization and activities of the high-
est bodies of state power is given, including in relation to the forms of government and
state regimes.

The monograph also includes an essential comparative legal element, consisting in
the study of the constitutions of foreign countries in order to analyze and classify, accord-
ing to the proposed criteria, the powers of the highest bodies of state power of other states.

The monograph contains many controversial conclusions and proposals. Nonetheless,
overall, the peer-reviewed work makes a very favorable impression. Its undoubted merit is
to recognize the deep knowledge of the author of the monograph on the topic under study,
his scientific conscientiousness, expressed in a respectful attitude to the works of other
scientists, in large numbers cited on the pages of the monograph.

In conclusion, it should be emphasized that the monograph by Ye. A. Osavelyuk "The
constitutional and legal foundations of the status powers of the highest bodies of state
power" is a complex, timely scientific work on a topical topic that is in great demand at the
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present stage of constitutional reform. The work greatly enriches the science of constitu-
tional law, the conclusions given in it can be very useful in the process of further implemen-
tation of constitutional novelties, improving the mechanisms of interaction between the
highest bodies of state power in new conditions and can be of interest to both scientists
and practitioners, as well as everyone interested in issues of constitutional law and the sys-
tem of supreme bodies of state power.
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JTOCTOMHASA KHUTA

ITPO BBIJAIOLIETOCSA PYCCKOTI'O ®UJIOCOPA™

AHHomayus1. Peyensupyemas moHozpagus nocesujeHa Hacaeduio B.C. Cmenu-
Ha u ez2o ek/1ady 8 wpuduyeckyr Hayky. Mdeu ykaszaHHo20 ebidaroujezocs puaocopa
asmopamu KHU2u paseusaromcs. B pesysbmame popmupyromces Hogble HanpasaeHus
npagosbix Uccaedo8aHull U packpslearomes nepcnekmussl 6ydyujezo npasa. Peyen-
3eHmMbl Npux0dam K 8blgody, Ymo usyvaemas MoHozpagus yoaaacs, ebiavleaem 060c-
HOBAHHbII UHMepec, 3acmas/siem 3adyMambsbCsi 0 CMbicae npasa, 6bimus, c80600bl.
KHuza 6ydem nosie3Ha WiupokoMmy Kpyay yumameJetl.

Kawuessle caoea: ¢duiocodpusi, guaocopus npasa, npago, Hacaedue, nep-
cneKkmuebl, NpO2HO3UPOBAHUE.

2020 roa mosy4yuJscs JJisl BceX AOCTATOYHO CJAOXKHBIM. HO 6bIIM U MO3UTUBHbIE MO-
MEHTbBI, K KOTOPbIM Mbl, 6€3yC/I0BHO, OTHOCUM BBIXO/l B CBET KHWUTU O BKJaJle aKaJleMHUKa
PAH B.C. CTenuHa B 10OpUU4YeCKYI0 HAYKY.

BsiuecsiaB CeMeHOBHY CTENMHH — BbIAAOIIMICSI COBETCKO-POCCUMCKUN pustocod, forue
ro/ibl 6611 AupekTopoM MHcTuTyTa Punocopun Axkagemuu Hayk CCCP (PAH), opranuszaTop
dunocodpckoit Haykd. OCHOBHOM cdepoil ero HaydyHbIX UHTEPECOB Oblia GpUIocOPHs HAYKHY,
NpUpOJa HAyYHOTO MO3HAHUS U ero crenuduka, MeTo0J10Tusl. B mocieHee naTHaAATUIE-
THe B.C. CTenuH B cBOeH AeATe/IbHOCTH MHOT'O BHUMaHUA yaessia ¢punocoduu npasa. buiaro-
Jlapd ero TpyZiaM I0pUAu4ecKorl HayKe yAal0Ch NOAHATHCA Ha HOBbIU YPOBEHb.

B.C. CtenuH nokuHyJ1 Hac B koHIe 2018 roza, noxopoHeH B CaHKT-IleTepbypre.

Jlanblie, ckopee Bcero, Bce 6b110 6bI KaK 00bIYHO: paMUIMS BCIOMUHA/IACh Obl BCe
pexe, a K paboTaM obpaljajuch MeHblIe U MeHble. Mbl HEOJJTHOKPATHO 0003HAYalH 3Ty
Hay4YHYI0 NMpoO6JIEMY, UTO KaK TOJIbKO BHU/IHbIA COBPEMEHHbIN YyYeHbIU YXOJUT, PO HEro
M ero TPY/Abl MOYTH MOJHUEHOCHO 3a0bIBalOT [12, c. 327]. [loueMy-To Tak MoJiy4aeTcs, YTO
¢ 60JIbIIMM Yy 0BOJILCTBUEM MUUIYT NPO IOPUCTOB U puocodpoB Havasia XX BeKa U paHHUX,
a Ipo HeJlaBHO yIllIeJIMX 3aMeydaTeIbHbIX CIeLMa/IuCTOB I0YTH HU CJI0Ba.

[TocMoTpuTe, ellle cOBceM HeJlaBHO ¢ HaMu paboTanu A.M. [lenucos, C.C. Anekcees,
H.I'. Anekcanapos, B.H. Kyapsasues, O.E. KyraduHn, [[.A. Kepumos, 0.3. JIelcT, Apyrue BbI-
Jlaroiiyecs pUcTbl. Ho KTO BHUMAaTebHO, TOJPO6HO U KOHCIIEKTUBHO U3y4vaJl UX TPYAbl?

* 3axapyee Cepzelli HeaHnosuu, 3aBeayolUil KadeaApoill afBOKATypbl U OpraHU3alUM MPAaBOOXPAHU-
TeJIbHOU JIeATeJbHOCTH POCCUICKOr0 rocy/IapCTBEHHOTO COIMAJIbHOTO YHUBEPCUTETA, JOKTOP HOpHUIUYe-
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pauuy, [loyeTHBIN paGOTHUK BhICIIEro npodeccuoHasbHOTO 06pa3zoBaHus Poccuiickoit @enepanuy, [lovyet-
Hbl# coTpyaHuk MB/l Poccuu. E-mail: Fonduniver@bk.ru
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kadepbl TEOPUH rocyapcTBa U npaBa MHcTuTyTa MpaBa bamKMpcKoro rocyjapCTBEHHOI0 YHUBEPCUTETA,
JIOKTOP I0PpUANYECKUX HayK, Tpodeccop. E-mail: svkomarov2008@ya.ru
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KTO /10BU/ UX MBIC/IM Y NIOJIyHAMEKHU IO BCEM OTpac/fAM IpaBa? YBbI, K UX paboTaM, Kak
IpaBuUJI0, 06paALAIOTCA TOJbKO B KOHTEKCTe KOHKPEeTHOM JjuccepTaliMy WU MOHorpaduy,
npuyeM B 4aCTH ero Kacamwluieucs. Y Bce pexe, pexe... B yeM npu4yrHa Takou rpyCTHOMU
cuTyauuu He 3HaeM. U B oTHowenuu B.C. CTenuHa, K COXKaJIeHUIO, 0KMJAJIN YBUETh IIPHU-
MEpHO TO e CaMoe.

OpHako o4eHb MopajioBaja BbixoJloM B cBeT MoHorpadus T.f. Xabpuesoi u H.H. Yep-
HOTropa, KOTopas MocBslleHa 6yaylieMy paBa B KOHTeKcTe Mbiciel B.C. CTenvHa o 1opu-
Jndeckod Hayke, dusocoduu npaBa U ee CyLHOCTH [26]. B kaxk10i1 U3 ceMU I/1aB aBTOPbHI
paccMoTpeJiv pa3/IMyHble MYTH Ja/ibHENIIero pa3BUTHA NpaBa. Takol NoAX0[ MOJTy4YUIICa
BeCbMa UHTEPECHBIM U IPOTrPEeCCUBHBIM.

T.A. Xa6pueBa u H.H. YepHorop koHcTaTHpoBasi¥, YTO B Hauyajle HyJeBbIX I'0J0B
I0pU/iMyeckass Hayka 6Gblla BO MHOIOM OPUEHTHpPOBaHA Ha NMPUKJIaJHble UCCJIeL0BaHUs,
npeo6Jsajiajv KOMMEHTapyuU 3aKOHO/ATebCTBa, Hab1oAa/nca AeQUIUT KOHLENTYyalbHbIX
N0/IX0/J0B, HEOOXOAUMBIX B YCJIOBUSAX HOBOM MapaJUrMbl pa3BUTUSA TOCyAapCcTBa U MpaBa.
Hayka He ycneBajia 3a CTpeMUTeJIbHOM JUHAMUKOM 06IecTBeHHOM >XU3HU. He xBaTasio
MEeTO/I0JIOTUYeCKUX pa3paboToOK, 0becrneyrMBalOUUX NOCTyNnaTeJbHOe 0OHOBJIEHUE TPaBO-
BOU JOKTpHUHBIL [IpeososeHUI0 TaKOM CUTyallMU CIOCOOCTBOBasia paboTa € KoJlJleraMu —
061L1ecTBOBeJaMHy, B IlepBYI0 o4yepe/b ¢ akaZeMUKoM B.C. CTenuHbIM B op6uTe OTAe/1eHUsA
ob6uecTBeHHbIX HayK PAH [26, c. 10-11].

ABTOpBI CllellMa/IbHO OTMETUJIM, YTO HallMCaHHAs UMM KHUTra NpejCcTaBJseT cobon
JaHb namMAaTy U yBakeHud K B.C.CtennHy. OHaKO He TOJIbKO B 3TOM ee 3aMmbices. OHa U3
3a/la4, KOTOPYIO CTAaBUJIM Ilepes; COO0M aBTOPHI, NOKa3aTh LIeHHOCTb TBOPYECKOr0 HacJjle-
aud BadecsaBa CeMeHOBUYA /1 IOPUANYECKON HAYKH, €r0 METO0JIOrMYecKoe 3HaYeHue
JUI TIpaBOBeJleHUs, a TaKXKe WHCTPYMeHTaJlbHble BO3MOXXHOCTH NpHU pelleHUU QyHAa-
MeHTaJIbHbIX U IPUKJIAJAHBIX IP06JIeM, CTOSAIMX Nlepesi HayKou o npase [26, c. 20].

llenTpanbHoe MecTo B duiocodpcko-npaBoBbix B3rasAax B.C. CrennHa 3aHMMasa
ujied npasa. B aToM oH pozaHuica ¢ ['eresieM U B KaKOU-TO CTeNI€HU ABJISAJICA €ro MPOJ0JI-
kateseM. T.f. Xa6bpueBa u H.H. YepHorop oTrmeuaroT, 4yTo MHOTHe HjJeu [eresisi ObLIU
B.C. Ctrenuny 6/113kHM [26, c. 32].

B opHoU W3 Hamux nociaeAHux MoHorpadui «Jloroc npasa: Ilapmenup-Teresnb-
JlocToeBCKHI» Mbl pacCMaTpUBaJM TBOPYECTBO BblAalolierocs HeMmeLKoro ¢uaocoda
B KOHTEKCTE CIEeKYJISITUBHO-JIOTUYECKUX OCHOBAaHWUU MeTapU3UKHU npaBa [14].

B.C. CTenuH, Kak HaM npeAcTaBJseTcs, 6osblie AyMas o ['eresie kak o pazpaboTyrke
uJied NpaBa U eCTeCTBEHHBIX NpaB yesioBeKa. Tak ke, BUAUMO, noJarawT T.[. Xabpuesa
v H.H. YepHorop, koTopble 06paTHU/iM BHUMaHHUe, 4TO BsayecsiaB CeMeHOBUY TOBOPUJI O He-
06X0MMOCTH NepeoCcMbIC/IeHUs UJeH NpaB YyesoBeKa, KOTOPYI0 OH 060CHOBBIBAJ ABYMs
006CTOATEIbCTBAMM.

Bo-nepBbIx, IpUMeHEeHHEeM COBPeMEHHBIX TEXHOJIOTUH NPOrpaMMUPOBAHHUA YesloBe-
4eCKOro CO3HaHMSA, MHULMUPYIOLIMX pa3HOOOpasHble NPAaKTUKU WHPOPMALMOHHOTO Ha-
CUJINSA, KOTOpble KaMyQJUPYIOTCA M BHELIHe BBITJIAJAT KaK J0OpPOBOJIbHBIN BbIOOpP JIMY-
HOCTH B JIeMOKpaTH4YeCKOM 0611 eCcTBe... ITO 00yCJI0BJIMBaAET NP06JIeMy 3alUThI YeJ0BeKa
OT UHPOPMALMOHHOTO HacuIus, ee GUI0COPCKO-TPAaBOBOE OCMbICIEHUE U OTPa*KeHUE B
COBpeMEHHON KOHLeNLUHU NpaB 4yesoBeka. Ha ocHoBaHUM pe3ysbTaTOB (GUI0COPCKOTO
aHasm3a 3ToH npo6semsl B.C. CtenuH chopMynpoBas HAe 0 HOBOM MHUCCUH NpaBa Kak
COLIMAJIBHOTO PeryJsiTopa, ClIOCOOHOIr0 3allMTUTh YesoBeKa OT 3TOro Hacuaud. O60cHo-
BbIBAJIOCh, YTO OCJabJieHMe NpaBa, BeposTHee BCEro, siBJleHHe BpeMeHHOe, HeJl0JIr0Bey-
Hoe. Pa3BHTHe KOHBEPreHTHBbIX TEXHOJIOTUM sBJseTCcs TeM (aKTOpPOM, KOTOpPbIH 06bek-
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THBHO U MHOT'OKPATHO MOBBIIIAET POJIb U 3HAaUYEHHE MPaBa B }KU3HU KaXKJ0T0 YeJOBEeKa U
0011eCcTBa, BLIBOAUT €ro aBTOPUTET, LieJIM M 33/jla4yd Ha HOBBIM ypoBeHb. [IpaBo siBisieTcs
TEM COILMAJIbHBIM PETYJSTOPOM, KOTOPbIH MO3BOJIUT 3aUTUTh YeJOBEeKA He TOJbKO OT
$U3MYeCKOT0 HAaCU/IMS U HeJleraJbHOr0 roCyJapCTBEHHOTO NPUHYKJEeHHs, HO U OT HacHu-
Jiisl ”HGOPMALUOHHOTO.

Bo-BTOpHBIX, Bce 6oJiee MIMPOKHUM HCIOJb30BaHHEM OHUOTEXHOJIOTUH U BO3MOXKHO-
CTSIMU MaHUIYJUPOBAHUS OHOJIOTHUYECKOW OCHOBOW 4yesioBeYeCKOM KU3HeesaTe/IbHOCTH.
C 3TUM CBSI3aHbl PUCKH OHUOJIOTUYECKOH TpaHCcPOopMaLMU YeJ0BEeKa, U3MEHEHUs eTro ecTe-
CTBEHHOU npupoAsl [23,c. 111].

B 1iesioM, NpUIJIM K BBIBOJY aBTOpPbl MOHOTpaduy, 6yayiee npasa B.C. CTenuH cBs-
3bIBaJl C U3MEeHEeHHWEeM THUIA IMBUJIM30BAHHOI'O PAa3BUTHS, MPU3HABasi BO3MOXKHOCTb pas-
HBIX ClleHapHheB ero TpaHcpopMaluy U CyLeCTBEHHOE 3HaYyeHHe CMeHbl TEXHOJIOTUYECKO-
ro yKJaJia »KM3HU 0011ecTBa /s Aa/ibHeliel 3Bo/I0L MY 3Toro ¢peHoMeHa. OH ObLI y6ex-
JleH B TOM, UYTO HOBas 310Xa MPHUHECeT U3MEHEHHUS ero COIUOKYJIbTYPHOTO TeHOMa, a U3-
MeHeHHe pallMOHAJIbHOCTH BCJIe[CTBUE CMEHbI TEXHOJOTUYECKOTO YKJIaZa MOCAYKUT OC-
HOBaHHUEM /[IJIsl TIEPEOCMbICIEHUSI WUJIEW MPaBa, €ro CYU[HOCTH U MHUCCHHU. ITOT BBIBOJ,
T.A. XabpueBa u H.H. YepHorop ycneliHo pa3Bu/in Ha CTpaHUL[aX MOHorpaduu [26, c. 50].

Kpome Toro, oHM BBeJIM B Hay4YHbI 00OpPOT HOBOE MOHATHE: «MHPOPMALMOHHO-
TEXHOJIOTUYECKUH (aKTOp». ITOT TEPMUH apryMeHTUPOBAHHO HCIOJIb30BAH UMU [IJist
ONHCaHMSI HOBBIX YIPO3 JIUUHOCTH U €ro npaBam, Habstoaatomuxcs B XXI Beke [26, c. 48].

Cnenyst unesam B.C. CTenrHa ¥ pa3BUBasi UX, aBTOPbI MOHOrpadUH MHOTO BHUMAHHUS
yaeauad nudpoBU3aNMU BO BCeX ee NMposiBJIeHUsAX. Kak cnpaBeiinBo 0TMeYE€HO aBTOpa-
MU, [UdpoOBHU3alMsS OKa3blBaeT 3aMeTHOEe BO3/eWCTBUE Ha 00ILeCcTBO, NMpexJe BCEero Ha
chepy NpaBOBOro peryjaMpoBaHUs, SIBJSASACh BAXKHBIM (XOTSI U HE eJUHCTBEHHbIM) PaKTO-
poM, 00yCJIOBJIMBAIOILUM €ro JHUHAMUKY. B Hee BOBJIeKalOTCs HOBbIE 00OILeCTBEHHbIE OT-
HOIIEHUS, KOTOpbIe Mpexze JUb0o He CyLecCTBOBaIU, JU60 060'beKTUBHO HE MOTJU ObITh
yperyaupoBaHbl TpaBoM. Tak, B cdepe MpaBOBOTO peryJIMPOBAaHUS HAGJI0JaeTCs MosiBJe-
HUE OTHOILIEHUH:

- MeXJy CyO'beKTaMH, KOTOPbIMH CTAaHOBSITCS BUPTYaJIbHbIE WU «I[UPPOBBIE» JTUY-
HOCTU;

- CBSI3aHHBIX C IOPUJUYECKU 3HAYMMOW HIeHTUPUKALUN JUYHOCTH B BUPTYaJbHOM
IPOCTPAHCTRE;

- BO3HHUKAIOLUX B CBSI3U C peasiM3alidel MpaB yesJ0BeKa B BUPTYalbHOM («1upo-
BOM») MPOCTPAHCTBE, B YACTHOCTU HOBBIX, MHOT/JA UMEHYEeMbIX «[JUPPOBBIMHU MPaBaMM»,
TaKUX KakK MpaBo Ha AocTyn B WHTepHeT, mpaBo Ha 3a6BeHHe, MpaBO Ha LUGPOBYIO
CMepThb U AP.;

- CBsI3aHHBIX C IPUMEHeHHEeM POOOTOTEXHUKH. B chepe mpaBoBOro peryjinpoBaHus
MOSIBJISIIOTCS OTHOLIEHUS, B KOTOPBIX €C/IM He CY6'beKTOM, TO, KAK MUHUMYM, Y4aCTHUKOM
CTAaHOBUTCS LMPPOBasi TUYHOCTb — POOOT;

- BO3HUKAIOUIMX 10 MOBOJAY HETHUIHYHBIX 00'bEKTOB, NMPEXe BCEro TaKUX, KaK HUH-
dopmanus, nudppoBbie TEXHOJOTUH (HanmpuMep, «PUHTEX», «perTex» U Ap.), U co3jaBae-
MBbIX MTOCPEJICTBOM HX NMPUMeHEeHHUs] HOBbIX IMPPOBBIX CYIIHOCTEH, HAPUMeEp, KPUIITOBA-
JIIOTBI) U 00'bEKTOB MaTepHUa/IbHOI0 MUPA, a TaKXKe CBSI3aHHbIX C UCI0JIb30BAaHUEM U 000-
pPOTOM TOTO U JIpyroro;

- CBSI3aHHBIX C MCIHOJIb30BaHHEM OIHUPPOBAHHBIX UHPOPMAIMOHHBIX MACCHUBOB -
MHGOPMAIMOHHbBIX 623 JaHHBIX;

- UHble [26, c. 108-112].
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Hago ckasaTh, 4TO mnpejcTaBieHHass KHUra — He nepBblid Tpyn T.A. Xabpuesoit
u H.H. YepHoropa, B KOTOPOM OHHM aKTHUBHO UCNOJb3YIOT Uaeu B.C. CTennHa, 6a3uUpyoTCcs
Ha HUX U pa3BUBAIOT B MpaBe, B TOM YMUCJIe B YaCcTH nudppoBusanuu [25, c. 5-16; 27, c. 85-
102]. IlokasaTesbHbl U MHTEpPECHb] TaKXe MyOJMKaALMHU Ha NMOX0XHUe TeMbl JPyTUX aBTO-
poB [28].

3acnyKMBalOT BcsiyecKoro BHUMaHuUs paccyxaenus T.4. XabpueBoit u H.H. YepHoro-
pa o koaupoBaHuU. [lo uXx MHeHHIO, OyAylllee IpaBa BO MHOI'OM 3aBUCHUT OT TOTO, KaKOU
Cnoco6 KoJAUPOBaHUSA NPABOBOTO ONbITA, 00ecneYruBaIMN TPAHCIALUIO IPABOBbIX HOPM,
U TNpOrpaMMHpPOBaHUA MNPABOBOrO NOBeJleHUs OyJeT Npeob6saJaroliuM (IpHUBBIYHBIN
TEKCT, 3JIeKTPOHHbIE JJOKYMEHTHI, padMellleHHe B UHGOPMaIMOHHO-TIOUCKOBBIX CUCTEMAX,
0a3bl JAaHHBIX WM 6a3bl 3HAHUU, MPOTPaMMHBINA K0J). «B coBpeMeHHy0 310Xy, - NULIYT
OHM - U306peTalTCs HOBbIE CIOCOOBI TAKOI'0 KOAUPOBaHUsA. Pa3BuTHe 1MPOBBIX TEXHO-
JIOTUH, C OHOW CTOPOHBI, CO3JaeT BO3MOXXHOCTb aBTOMaTU3aLUM NIPAaBOBOIO PeryJupo-
BaHUs (BO BCSIKOM CJiy4yae, HEKOTOPOM €ero 4acTu), ¢ Apyroil - JUKTyeT HEOOXOJUMOCTh
3TO AesaTh. [IpakTuKa mouia no MyTU aBTOMATU3ALMKA NPUHATUA NpaBOpean3alMOH-
HBIX U [IPaBONPUMEHHUTEJbHBIX pellieHn# (akToB). [Io Mepe BHeipeHUS COOTBETCTBYIOLIUX
TEXHOJIOTUH Bce 6oJiee aKTya/lbHOM CTAHOBUTCS 3aJjlaya nepeBo/jia Ha MallMHOYUTAaeMbli
A3bIK (IPOrpaMMHBIA KOJ) IOpHUAUYECKHX HOPM, Ha OCHOBE KOTOPBIX JOJKHbI NpHUMe-
HATBCA IpaBOBbIe peleHus» [26, c. 134].

B.C. CtenuH, a 3a HuM T.{1. XabpueBa u H.H. YepHorop, BUAAT yrpo3y npaBaM 4eJio-
BeKa yepe3 6M0TexHOJIOrMU. [lo UX MHEHUIO, IpUMeHeHUe TAKUX TEXHOJIOTUU MOXeT CO3-
JlaTb pe3Koe pas/uyve MeX/Jy MHAUBUJAMHU B UX OMOJIOTMYECKON OCHOBe. [loCTymHOCTb
TEXHOJIOTUHM NPOJJIEHUS KU3HH, POPMUPOBAHUSA HOBbIX KOTHUTUBHBIX CIIOCOOHOCTEH A1
pasHbIX CJ10eB 0061lecTBa (6oraThiXx U OeAHbIX) BEPOSTHeEe BCEro Oy/leT HEOJUHAKOBOM.
BciiecTBre 3TOro B 0611ecTBe MOXKeT OBbITh CO3/1aHO HEYTO MOJ0O0HOe KacTaM BbICLIMX
Y HU3ILIKX pac.

W k 4yeMy B Ha3BaHHOM cCJy4ae cBeZieTcs GyHKLMSA NMpaBa: K 06C/Ay>KUBAaHUIO BBICILIHUX
kact? TosbKo ¥ Bcero!

06 onacHOCTH NOJJOOHBIX OMO3KCIIEPUMEHTOB He pa3 MUcaIUu U Mbl [6; 8, c. 93-99; 9,
c. 9-15; 11, c. 86-102]. U nam npusitHo, yto T.f. XabpueBa u H.H. YepHorop, Kak u Mbi,
CMOTPAT Ha NpaBo 6e3 WLI03WH. JKIyT OT Hero MHOroro, Ho MOHUMAIT, YTO OHO — €CTh
BeCcbMa [IPOTUBOpPEYMBOE siBJeHue. Mbl HECKOJIBKO JIeT Ha3a/, pa3paboTaid KOMIpexeH/-
HYI0 TeopHIo npana [5, c. 44-53; 7, c. 11-26; 13, c. 77-95]. [IpeamMeTOM 3TOM TeOpUH SIBJISI-
eTCcA caMO NPaBO KaK CJI0XKHOe, IPOTUBOPEYUBOe, MHOI'0ACIeKTHOEe, JUHAMHUYHO MEHHI0-
leecsl COLlMaJIbHOE fIBJIEHUe, OlleHMBaeMoe 6e3 rocno/iCTBa KaKoW-JM60 NpaBOBOM KOH-
nenuyy. Mbl npejJiokKuIu OLEeHUTh IPaBO KOMIIJIEKCHO M YeCTHO, OTKa3bIBasACh OT 4aCTO
IpUMEHSEMOr0 Cero/iHsl MeTo/a HJeaau3aluu npasa. [IpaBo uMeeT Kak pa3yMHble, Tak
Y OTKPOBEHHO 6ecCMbIC/IeHHble YePThl, IPOSABJsIET KaK MO3UTUBHBIE, TAK U HeTaTHBHbIE
rpaHy, HallpUMep, paspellleHue B psijie CTPaH OJHOMNOJIbIX 6PAaKoB, IPOCTUTYLMH, TOPrOB-
JIU HApKOTHUKaMH, 6UOJIOTMYEeCKUX IKCIIEPMMEHTOB HaJ JIIOAbMU U T.4. Hala Teopus BbI-
3BaJia 3aMeTHbIN UHTepecC y yueHbIX [1, c. 304-307; 2, c. 188-192; 3, c. 206-208; 4, c. 193-
197; 15; 16, c. 78-85; 17, c. 168-172; 18, c. 191-194; 19; 20]. PaboThl, packpbiBawliue ee
OCHOBHBIE T0JIOXKEeHHS, lepeBe/leHbl Ha HECKOJIbKO S3bIKOB.

B nsiaHe 6M03KCIIEpPMMEHTOB M OMOTEXHOJIOTUM KpallHe Ba)XKHO, YTOObI He TOJIBKO
bunocodrl ¥ IOPUCTDL, HO U CIIELMATMCThI APYTUX HAYYHbIX HalpaBJeHUN 00 beJUHAINCh
IIPOTUB ONMCAHHBIX BbIIlIEe IPOLECCOB. YKa3aHHble 3KCIIEPUMEHTbI U TeXHOJIOTUM He NpPo-
CTO ONACHbI, OHU UMEHHO I'yOuTe IbHBL. M 3,0pOBO, YTO PYKOBOAUTENHU TAKOTO 3HAMEHMU-
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TOTO yupexJeHUsi Kak MHCTUTYT 3aKOHOJaTe/NbCTBA U CPAaBHUTEJbHOTO NpPaBOBeAEHHUS
npu I[lpaButenbcTBe Poccuiickoit ®Pefepanu opraHuM3oBaJd paboOTy MO pas3bsiCHEHUIO
3TOM NpPOO6JIEMBL.

[TokazaTesibHO, KCTATH, YTO KOTZA Hally KHUTY Mo ¢usocodpuu mnpasa nepeBeu Ha
aHTJIMACKUH f3bIK W U3Jaiu B KeMbOpu/pke, BONPOChl OMAaCHOCTH UHGOPMALMOHHBIX TeX-
HOJIOTUH U GUO3KCIEPUMEHTOB, Cy/id 10 OTKJUKAM, 3aMHTEPEeCOBA/IM IIMPOKUIM KPYT aHT-
JIMMCKUX U APYTUX 3apyOekHbIX unTaTesned [29]. PaBHO KaK, BO3MOXHO C yYeTOM CJIy4YUB-
mekca B 2020 roay nanjeMuu, Bbi3Bajia 60JIbLIOM UHTEPEC Hallla TUIIOTe3a KaTaK/JAW3MOB
Y KpyroBOpOTa YeJsioBeYyeCcKou )ku3HU Ha 3emiie [13, c. 38-47; 29, c. 34-43].

3aBepias moHorpaduto, T.f. XabpueBa u H.H. YepHorop oTMeTHJIH, YTO UX HCCJIE-
JlOBaHUE SIBJIsIETCS NpeABapUTeJibHbIM ocMbicieHneM uzeil B.C. CtenuHa. U3soxxeHHbIE
B KHUT'€ UX FMIIOTE3bl U BbIBOJbI NPEACTABASAIOT COO0M, 10 MHEHUIO aBTOPOB, JIUILIb CaMoe
HayaJibHOe MPUOJIMKEHUE K pelleHUI0 33/layd NMPOrHO3WpoBaHUs OyAyuiero nmpasa. /lok-
TPUHA IOPUUYECKOTO MPOTHO3UPOBAHUSI He OTPaHUYEHA NPUBEAEHHBIMU B MOHOrpaduu
croxxketaMu. HayuHbie Bo33peHus B.C. CTennHa, uMeronive 3Ha4yeHue 1J11 TEOPUU U IPAKTH-
KM Hay4HOro NpeJBUJeHHs OY/yllero mpaBa, TakXKe He UCUEPIbIBAIOTCI UMU. UX UHCTpY-
MeHTaJ/IbHasl LIeHHOCTb U MOTEeHI[UaJI B IOJIHOM 0O0'beME ellle NPeACTOUT OCMbICIUTD MPaBO-
BesaM. OZjHaKo Jaxe celyac CTAaHOBUTCH OYEBU/IHOM MepPCNEeKTUBHOCTb UX OCBOEHUS U UH-
Terpaluy B CUCTEMY Hay4HOTO 3HAHUS O MpaBe, FTOCyAAPCTBE, a TAKXKE O MPOTHO3UPOBAHUU
UX OYAYIIUX COCTOSTHUM [26, c. 174]. Mbl uckpeHHe <esiaeM T.f. XabpueBoi, H.H. YepHoropy
Y IPYTHUM UCCJIe,0BaTesIM JJalbHEUIINX YCIEIHbIX UCCIe/JOBaHUIM OYIyllero npasa.

YTo MO>XHO 0C000 BbIIEJUTH B 3TOM MOHOTPAapHUU OTHOCUTEJNBHO MHOTHUX JIPYTUX?

1. Bo-nepBbIX, akaZileMUYeCKUM CTUJIb NIPeNoJHeceHUusI MaTepuana. Kuura fetajibHO
pacKpbIBaeT cepbe3HeMIlIe NPo6JeMbl, IPU 3TOM HaMMCaHa JIOTUYHO, JOCTATOYHO MPO-
CTbIM f13bIKOM. [IpuyeM, He ynpoias npo6seMy, a UMEHHO MaKCHMaJlbHO JJOCTYIIHO U IO-
HATHO U3JIOXKEHA.

T.A. XabpueBa u H.H. YepHorop BcnomuHawT, 4To B.C. CTenuH ciaBucs yMeHUEM
JleTaJIbHO Y YEeTKO JJ0HECTH JII00YI0 HayuyHYI0 NMpobJeMy [0 Jit060H ayIUTOPUH, He YIpo-
11asi CyTH, HO Jiesiasi ee MOHATHOM BceM [26, c. 12].

2. Knura oTKpbIBaeTcs pa3BepHYTbIM BBeJleHUEM, KOTOPOE, N0 CyTH, SIBJSIETCS pe-
depaToM 1o faHHOW MOHOTpPaAPUH.

Takoe onucaHue MoHorpaduu BaKHO BOT Mo4eMy. By/ieM 06 beKTUBHbI U YECTHBI,
ceiiyac MHOrHe JIIOJH, JJaXKe CHelUaJuCTbl, MaJ0 YUTAIOT COBpeMeHHble KHUTH (KTO-TO
CCbLJIAETCA Ha OTCYTCTBUE BPEMEHH, KTO-TO, O YeM Mbl NIMCAJIM BhIlIe, ONUPAETCA UCKIIIO-
YHUTEJbHO HA KJACCUKOB NMPebIAYIINX CTOJIETUN, KOTO-TO CMyllaeT 00'bEKTUBHO OO0JIbIION
MacCHMB HMellleicss HaydYHOW WHpopMaLuY, KTO-TO MO JpyruM npuyrHam). Ho Takue
NPOLIECCHI Mbl He pa3 Mo/AMeYa/id U He TOJIbKO y CTyZleHTOB. MbI B CBOe BpeMs MpeAJI0Ku-
JIX K KaXXJ,0i MOHOrpadru BbINYCKATh U NpuUJaraTbh aBTopedepaT, B KOTOPOM KPaTKO U3-
JlaraThb OCHOBHbIE MOJIOKeHUSI paboThl. Ec/iM OH 3auHTepecyeT, TO BO3HUKHET MOTPeED-
HOCTb IPOYUTATh BCIO paboTy. ITOT aBTOpedepaT LIMPOKO pacHpoCcTpaHsATh B UHTepHeTe,
u3/laTeJbCTBaAX, CpeACcTBax MaccoBoil uHpopmauuu. [IpuMepHO TakoM ke MOAXO[ KakK
Y K OCBELIEHHUI0 CO/IepKAaHUS JUCCEPTALUU.

EcTh ¥ gpyroil BapuaHT: NHMCaThb B KHUTre Pa3BEPHYTOE BBeJEeHHE UJIU 3aK/I0YEHUE.
YuTaTesb HA MOMEHT MOKYNKHA MOHOTrpadUU 3HAKOMUTBLCS C HUM U OLlEeHUBAeT JJis cebsi
Ba)KHOCTb €€ IPUOOpETEHUS.

[To BTOpOoMy BapuaHTy nouiu T.J. Xa6pueBa 1 H.H. YepHorop, noapo6HO U3JI0KUB
BO BBEJIEHUU COJepKaHHWe MpeJCTaBJIeHHOTO HCCAefoBaHUA. Mbl, CO CBOeH CTODOHBI,
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©oJibllle JIIOOUM OTpaXkaTb OCHOBHble MOMEHTHI U BbIBO/JIbl HE BO BBEJIEHUH, a B 3aKJ/I0Ye-
HHH, HO 3TO JleJI0 BKyCa aBTOPOB.

3. T.4. XabpueBa u H.H. YepHorop He npocTto pa3BuBatoT Mbicad B.C. CTenuHa, HO
Y JIONOJIHAIOT WX, NT0Jly4as HOBble 3HAHUSl M HOBble HanpaBJjeHUs Hayku. Ha 6ase aToi
KHUTU NBITJIMBbIE UCCIE0BaTeJU MOTYT [10-HOBOMY B3IJISHYTb Ha TEOPHUIO NIpaBa, MeJ1-
LJMHCKOe NpaBo, MH$OpMalMOHHOe NpaBo U Jip. U Tako# moAxos, HECOMHEHHO, SABJSAETCH
BBIUTPBIIHBIM. [laMATh 06 y4eHOM peasin3yeTcst yepe3 ero paboThl, CYy>KJeHUS.

Kak xopomo ckazanu T.A. XabpueBa u H.H. YepHorop, obpalieHrue k Hay4HOMY Ha-
cneauto B.C. CTennMHa OTKpbIBaeT HOBble TOPU30HTHI Iepe], JOKTPUHOM IOPUAUYECKOTO
IIPOTHO3UPOBaHMS, 103BOJISIET TOTOBUTH 60J1ee COBepPLIEHHbIE U TOYHble METOAUKY Ipe/-
BU/JIeHUs OY/lylllero COCTOSIHUA NIpaBa, FoCcyapCTBa, FoCyAapCTBEHHO-IIPABOBLIX AIBJIEHUH,
00yCJIOBJIMBaeT NOCTAHOBKY HOBBIX HAay4HbIX 3a/la4 U WCIOJb30BaHMEe HETPAJUIMOHHbIX
JUIS1 OpUAMYECKOM HayKH MOIX0/I0B K UX pelieHuto [26, c. 174].

BcrioMHUTe, KCTaTH, He TakK JaBHO BONpPOC 06 MHPOPMALMOHHOM IpaBe Jaxke He
NOJAHUMAJICA U CUUTAJICA Hecepbe3HbIM. Celiyac cUTyal sl U3MeHU/Iach, HaJuuue UHPop-
MallMOHHOTO IIpaBa MaJio Y KOTO BbI3bIBAa€T COMHEHMUS, yKe UMeeTCs «BAKOBCKHUU» KypHaJl
«MHpopMaLIMOHHOE PaBO», @ B CAMOM IpaBe MOXXHO MO/[yMaTb O HOBbIX EPCIEKTUBHbIX
HanpaBJIeHUAX.

Mgl nosiaraeM, 4TOo camMoe BpeMs 3aJyMaTbcd O GMOMH(POPMALMOHHOM IpaBe, MUH-
$bopMaLlMOHHO-KOCMUYECKOM NpaBe U AP.

['oBOpPAT, 4TO B JII0O60U XOpolIel peLieH3UH JJO/DKHO ObITh U 3aMedaHue. Mbl BbICKa-
’KeM CKopee He 3aMeydaHHUs, a NoesJaHUsd. Mbl cuMTaeM, YTO MOAHATbIE B MOHOTrpadpuu
npo6JieMbl ¥ HallpaBJIeHUs UCCJIeJOBAaHUSl HY>KHO JJOBECTH He TOJIbKO /10 POCCUMCKUX, HO
U J10 3apyOexHbIX crneluaJucToB. JKesaTeJbHO epeBeCTU peleH3UpyeMy0 KHUTY U U3-
JlaTb B COJIMJHOM M3jaTesnbcTBe. Poccuiickasa ¢unocodusa n dunocodus npasa JOHKHBI
ObITh NIPU3HAHHBIMU BO BCeM MUpe!

B konue XX Beka, nociie pacnaza CCCP v npeAnNpUHATBIX COLUATBbHO-3KOHOMUYECKUX
npeo6pa3oBaHUM, MHOTHe y4YeHble MUpPa 3arOBOPUJIM O TOM, YTO B POCCUHCKOHN $UI0CO-
duur He OBLJIIO HUKAKUX JOCTUXKEHUH, YTO OHA ObLJI OTOpPBaHa OT MUPOBOU duocodpckon
MBICJIM U BCe HaJJ0 HAYMHATB € HyJ/14. Ha moj06Hble, He COOTBETCTBYIOIME UCTHHE, CYXK/e-
HUA He pa3 o6paman BHMMaHue B.C. CTenuH, cuuTas UX YUCTO UJI€0JI0TMYeCcKUM peHoMe-
HOM, HO C TPYCThI0 106aBJIsAsl, YTO OHU NMPOHUKIU AaxKe B puiocodpckue cioBapu U y4eob-
HUKHU TOTO BpeMeHHU [24, c. 85]. [loj06HbI OTKPOBEHHO HeJlellble pa3MblllJIeHUs] BCTpeya-
JIUCb Y IPUMEHUTEJIBHO K IIPaBYy.

Jlo cux mop MHOruve oTe4eCTBEHHble y4yeHble [10YEeMY-TO CMOTPAT Ha 3apyOexHble
IIpaBOBble CUCTEMbI U MHOCTPAHHBIX KOJIJIET CHU3Y BBEPX, UX IUTUPYIOT U 110 HUM CBepH-
I0T COOCTBEHHbIE MBICJIU.

3aZlaya pOCCUMCKHUX CNelMaJluCTOB — CBOMMHU paboTaMu yoeAUTeNbHO T0Ka3aTb MHU-
POBOMY COOOILECTBY, YTO OTedyecTBeHHasd ¢unocoduss U pusocodusa mpaBa HAXOAUTCS
B aBaHrapge. [lokasaTp, He NbITasiCb KONUPOBAaThb 3apyOekHble NpaBOBbIE MBIC/IH, a, Ha-
IIPOTHUB, pa3BUBas POCCUHCKYIO CyBepeHHYI0 ¢uocoduio npasa v NpaBoBylo cuctemy [10,
c. 183-194; 21, c. 149-162; 22, c. 185-193].

T.A. XabpueBa u H.H. YepHorop Hanvcany JOCTOWHYIO KHUTY, U Mbl YBEPEHBI, UTO €€
BBICOKO OLIEHAT B HAYYHOM MHUpe.

Jlpyroe noxkesaHve OTHOCHUTCA K CIUCKY UCIOJb30BaHHOM JIMTEPATYPhI B peljeH3u-
pyeMoil MOHorpadguu OH 04YeMy-TO OTCYTCTBYeT. BHUMaTe/IbHBIN YU TaTE b, Pa3yMeeTcs,
06paTUT BHUMaHHe Ha CHOCKU. UX MHOI'0, OHM pa3HO06pa3Hbl U nosie3Hbl. 0jHAaKo, Ha Halll
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B3rJiA/[], ObIJIO OBl HEIJIOXO NPUBECTH B KOHIlE KHUIH, KaK CIHCOK HCII0JIb30BaHHbBIX HC-
TOYHUKOB, TaK M CIIMCOK peKOMeHJyeMoU JuTepaTyphl. Beab paboTa ajpecoBaHa B nep-
BYI0 o4epe/ib 00pa30BaHHOW UHTEJIJIMTeHTHOU cpefie: Kak yuyeHbIM (puaocodam, opuctam
M Jp.), TaK ¥ NPOCTO TBOPYECKHUM JIIOASAM, CTPEMALIMMCSA PACIIUPUTh TOPU30HTHI CBOUX
II0O3HAHMUU O COBPeMEHHOW KapTHHe MHupa. U UM BceM, Kak Mbl JlyMaeM, BaXKHO 3HATh, Ka-
KHe KHUTY peKOMEHAYIOT yBa)KaeMble aBTOPHI /11 U3yYeHHUS.

B 3aBeplueHHe CKa)keM, 4YTO Mbl HEYaCTO NMUIIEM pelieH3UHU. VX moAroToBKa cCUUuTaeT-
cd He 04eHb OJ1arolapHbIM TPY/A0M, IPUYEM 3aTPAaTHBIM 110 BpeMeHU. Ho B laHHOM ciiy4yae
MBI BCe Xe pellrJIM ONyOJMKOBaTh HAllM pa3MbILIJIEHUS O BbllIeJleld KHUre. ITO CBA3a-
HO, BO-TIEPBBIX, C [JaHbl0 yBaXxkeHUd K naMATH B.C. CTennHa, TpyAbl KOTOPOTO BCerja GbLIx
HaMHU MOYUTAEMBI, a, BO-BTOPBIX, C QPYHJAMEHTAJbHOCTbIO U NMPOTPECCUBHOCTbIO HJeH
T.f. XabpueBoii u H.H. YepHoropa.

KemnaeM aBTOpaM HOBBIX HAyYHBIX JOCTHXKEHUH!
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A WORTHY BOOKABOUT AN OUTSTANDING
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Annotation. The monograph under review is devoted to the legacy of V.S. Stepin
and his contribution to legal science. The ideas of this outstanding philosopher are being de-
veloped by the authors of the book. As a result, new directions of legal research are formed
and the prospects for future law are revealed. The reviewers come to the conclusion that the
monograph under study was a success, arouses reasonable interest, makes one think about
the meaning of law and freedom. The book will be useful to a wide range of readers.

Key words: philosophy, philosophy of law, law, heritage, prospects, forecasting.

2020 was a difficult year for everyone. But there were also positive moments, to
which we undoubtedly refer to the publication of a book about the contribution of Acade-
mician V.S. Stepin into legal science.

Vyacheslav Semenovich Stepin is an outstanding Soviet-Russian philosopher, for
many years he was the director of the Institute of Philosophy of the USSR Academy of
Sciences (RAS), the organizer of philosophical science. The main area of his scientific inter-
ests was the philosophy of science, the nature of scientific knowledge and its specificity,
methodology. In the last fifteen years of V.S. Stepin in his work paid a lot of attention to the
philosophy of law. Thanks to his works, legal science managed to rise to a new level.

V.S. Stepin left us at the end of 2018 and was buried in St. Petersburg.

Further, most likely, everything would be as usual: the surname would be remem-
bered less and less, and less and less people would refer to the works. We have repeatedly
indicated this scientific problem that as soon as a prominent modern scientist leaves, he
and his works are almost instantly forgotten [12, p. 327]. For some reason, it turns out that
with great pleasure they write about lawyers and philosophers of the early 20th century
and early, and almost not a word about the recently departed wonderful specialists.

Look, quite recently A.I. Denisov, S.S. Alekseev, N.G. Alexandrov, V.N. Kudryavtsev,
0.E. Kutafin, D.A. Kerimov, O.E. Leist, other prominent lawyers. But who carefully, in detail,
and concisely studied their works? Who caught their thoughts and half-hints in all
branches of law? Alas, their works, as a rule, are addressed only in the context of a specific
dissertation or monograph, moreover, in the part concerning it. And less and less often ...
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We do not know what is the reason for such a sad situation. And with regard to
V.S. Stepin, unfortunately, expected to see about the same. However, 1 was very pleased
with the publication of the monograph by T.Ya. Khabrieva and N.N. Chernogor, which is
dedicated to the future of law in the context of V.S. Stepin about legal science, philosophy of law
and its essence [26]. In each of the seven chapters, the authors examined various ways of fur-
ther developing the law. This approach turned out to be very interesting and progressive.

T.Ya. Khabrieva and N.N. Chernogor stated that at the beginning of the 2000s, legal
science was largely focused on applied research, legislative comments prevailed, there was
a lack of conceptual approaches necessary in the new paradigm of state and law develop-
ment. Science did not keep pace with the rapid dynamics of social life. There was a lack of
methodological developments that would provide a progressive update of the legal doc-
trine. Overcoming this situation was facilitated by work with colleagues - social scientists,
primarily with Academician V.S. Stepin in the orbit of the Department of Social Sciences of
the Russian Academy of Sciences [26, p. 10-11].

The authors specifically noted that the book they wrote is a tribute to the memory
and respect for V.S. Stepin. However, not only this is her plan. One of the tasks set by the
authors is to show the value of Vyacheslav Semenovich's creative heritage for legal science,
its methodological significance for jurisprudence, as well as instrumental capabilities in
solving fundamental and applied problems facing the science of law [26, p. 20].

The central place in the philosophical and legal views of V.S. Stepin was interested in
the idea of law. In this he was related to Hegel and to some extent was his successor.
T.Ya. Khabrieva and N.N. Chernogor note that many of Hegel's ideas were V.S. Stepin are
close [26, p. 32].

In one of our last monographs "The Logos of Law: Parmenides-Hegel-Dostoevsky" we
examined the work of an outstanding German philosopher in the context of the speculative-
logical foundations of the metaphysics of law [14].

V.S. Stepin, it seems to us, thought more of Hegel as the developer of the idea of law
and natural human rights. T.Ya. Khabrieva and N.N. Chernogor, who drew attention to the
fact that Vyacheslav Semenovich spoke about the need to rethink the idea of human rights,
which he substantiated on two circumstances.

Firstly, the use of modern technologies for programming human consciousness, in-
itiating a variety of practices of information violence, which are camouflaged and outward-
ly look like a voluntary choice of a person in a democratic society ... This determines the
problem of protecting a person from information violence, its philosophical and legal un-
derstanding and reflection in the modern concept of rights person. Based on the results of
a philosophical analysis of this problem, V.S. Stepin formulated the idea of a new mission of
law as a social regulator capable of protecting a person from this violence. It was argued that
the weakening of the law is most likely a temporary, short-lived phenomenon. The develop-
ment of convergent technologies is the factor that objectively and many times increases the
role and significance of law in the life of every person and society, brings its authority, goals
and objectives to a new level. Law is the social regulator that will protect a person not only
from physical violence and illegal state coercion, but also from information violence.

Second, the increasingly widespread use of biotechnology and the ability to manipu-
late the biological basis of human life. This is associated with the risks of human biological
transformation, changes in his natural nature [23, p. 111].

In general, the authors of the monograph came to the conclusion that the future of
V.S. Stepin associated it with a change in the type of civilized development, recognizing the
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possibility of different scenarios of its transformation and the essential importance of
changing the technological way of life of society for the further evolution of this phenome-
non. He was convinced that the new era would bring changes to his socio-cultural genome,
and a change in rationality due to a change in the technological order would serve as the basis
for rethinking the idea of law, its essence and mission. This conclusion by T.Ya. Khabrieva and
N.N. Chernogor was successfully developed on the pages of the monograph [26, p. 50].

In addition, they introduced a new concept into scientific circulation: “information
technology factor”. This term is reasonably used by them to describe new threats to the in-
dividual and his rights, observed in the XXI century [26, p. 48].

Following the ideas of V.S. Stepin and developing them, the authors of the monograph
paid a lot of attention to digitalization in all its manifestations. As the authors rightly noted,
digitalization has a significant impact on society, primarily on the sphere of legal regula-
tion, being an important (although not the only) factor determining its dynamics. It in-
volves new social relations that either did not exist before, or could not objectively be regu-
lated by law. So, in the field of legal regulation, the emergence of relations is observed:

- between the subjects that become virtual or "digital" personalities;

- related to legally significant personal identification in the virtual space;

- arising in connection with the implementation of human rights in the virtual ("digi-
tal") space, in particular new, sometimes referred to as "digital rights", such as the right to
access the Internet, the right to be forgotten, the right to digital death, etc.;

- related to the application of robotics. In the sphere of legal regulation, relations ap-
pear in which, if not a subject, then at least a digital personality - a robot - becomes a par-
ticipant;

- arising from atypical objects, primarily such as information, digital technologies (for
example, "fintech”, "regtech”, etc.), and new digital entities created through their use, for
example, cryptocurrency) and objects of the material world, and also associated with the
use and circulation of both;

- related to the use of digitized information arrays - information databases;

- others [26, p. 108-112].

[t must be said that the presented book is not the first work of T.Ya. Khabrieva and
N.N. Chernogor, in which they actively use the ideas of V.S. Stepin, are based on them and
develop in law, including in terms of digitalization [25, p. 5-16; 27, p. 85-102]. Publications
on similar topics by other authors are also indicative and interesting [28].

The arguments of T.Ya. Khabrieva and N.N. Chernogor on coding. In their opinion, the
future of law largely depends on what method of coding legal experience, ensuring the
translation of legal norms, and programming of legal behavior will be predominant (famili-
ar text, electronic documents, placement in information retrieval systems, databases or
knowledge bases, software the code). “In the modern era,” they write, “new ways of such
coding are being invented. The development of digital technologies, on the one hand,
creates the possibility of automating legal regulation (at least some of it), on the other
hand, it dictates the need to do so. The practice took the path of automating the adoption of
law enforcement and law enforcement decisions (acts). As appropriate technologies are
introduced, the task of translating legal norms into a machine-readable language (program
code), on the basis of which legal decisions should be applied, becomes more and more ur-
gent” [26, p. 134].

V.S. Stepin, followed by T.Ya. Khabrieva and N.N. Chernogor see a threat to human
rights through biotechnology. In their opinion, the use of such technologies can create
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a sharp difference between individuals in their biological basis. The availability of life ex-
tension technologies, the formation of new cognitive abilities for different strata of society
(rich and poor) is likely to be uneven. As a consequence, something like castes of higher
and lower races can be created in society.

And to what in the named case the function of law will be reduced: to serving the
higher castes? That's all!

We have repeatedly written about the danger of such bioexperiments [6; 8, p. 93-99;
9, p. 9-15; 11, p. 86-102]. And we are pleased that T.Ya. Khabrieva and N.N. Chernogor, like
us, look at the right without illusion. They expect a lot from it, but they understand that it is
a very contradictory phenomenon. Several years ago we developed a comprehensive
theory of law [5, p. 44-53; 7, p. 11-26; 13, p. 77-95]. The subject of this theory is law itself
as a complex, contradictory, multidimensional, dynamically changing social phenomenon,
assessed without the dominance of any legal concept. We proposed to evaluate law com-
prehensively and honestly, rejecting the method of idealizing law that is often used today.
The law has both reasonable and frankly meaningless features, shows both positive and
negative facets, for example, the permission in a number of countries of same-sex marriage,
prostitution, drug trafficking, biological experiments on people, etc. Our theory aroused
considerable interest among scientists [1, p. 304-307; 2, p. 188-192; 3, p. 206-208; 4,
p. 193-197; fifteen; 16, p. 78-85; 17, p. 168-172; 18, p. 191-194; nineteen; twenty]. Works
that reveal its main provisions have been translated into several languages.

In terms of bioexperiments and biotechnology, it is extremely important that not only
philosophers and lawyers, but also specialists from other scientific fields, unite against the
processes described above. These experiments and technologies are not just dangerous,
they are just destructive. And it's great that the leaders of such a famous institution as the
Institute of Legislation and Comparative Law under the Government of the Russian Federa-
tion organized work to clarify this problem.

It is significant, by the way, that when our book on the philosophy of law was trans-
lated into English and published in Cambridge, the issues of the danger of information
technologies and bioexperiments, judging by the responses, interested a wide range of Eng-
lish and other foreign readers [29]. As well as, perhaps taking into account the pandemic
that happened in 2020, our hypothesis of cataclysms and the cycle of human life on Earth
aroused great interest [13, p. 38-47; 29, p. 34-43].

Concluding the monograph, T.Ya. Khabrieva and N.N. Chernogor noted that their re-
search is a preliminary understanding of the ideas of V.S. Stepin. Their hypotheses and con-
clusions, presented in the book, represent, according to the authors, only the very initial
approximation to solving the problem of predicting future law. The doctrine of legal fore-
casting is not limited to the subjects given in the monograph. The scientific views of
V.S. Stepin, which are important for the theory and practice of scientific foresight of future
law, are also not limited to them. Their instrumental value and potential have yet to be fully
comprehended by legal scholars. However, even now it becomes obvious that they are
promising for their development and integration into the system of scientific knowledge
about law, the state, as well as about forecasting their future states [26, p. 174]. We sincere-
ly wish T.Ya. Khabrieva, N.N. Chernogor and other researchers for further successful re-
search on the future of law.

What can be particularly highlighted in this monograph in relation to many others?

1. First, the academic style of presenting the material. The book reveals in detail
the most serious problems, while being written in a logical, fairly simple language.
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Moreover, without oversimplifying the problem, namely the most accessible and un-
derstandable set out.

T.Ya. Khabrieva and N.N. Chernogor recall that V.S. Stepin was famous for his ability
to convey any scientific problem in detail and clearly to any audience, without oversimpli-
fying the essence, but making it understandable to everyone [26, p. 12].

2. The book opens with a detailed introduction, which, in fact, is an abstract of this
monograph.

This description of the monograph is important for this reason. Let's be objective and
honest, now many people, even specialists, read little modern books (someone refers to the
lack of time, someone, which we wrote about above, relies exclusively on the classics of
previous centuries, someone is confused by the objectively large array of available scientif-
ic information, someone for other reasons). But we have noticed such processes more than
once, and not only among students. At one time, we suggested that each monograph should
be published and attached to an author's abstract, in which the main provisions of the work
should be summarized. If he is interested, then there will be a need to read the entire work.
This abstract is widely distributed on the Internet, publishing houses and mass media. Ap-
proximately the same approach as for the coverage of the content of dissertations.

There is another option: to write a detailed introduction or conclusion in the book. At
the time of purchasing a monograph, the reader is familiar with it and appreciates the im-
portance of purchasing it.

T.Ya. Khabrieva and N.N. Chernogor, detailing in the introduction the content of the
study presented. For our part, we prefer to reflect the main points and conclusions not in
the introduction, but in the conclusion, but this is a matter of taste for the authors.

3.T. Ya. Khabrieva and N.N. Chernogor do not just develop the thoughts of V.S. Stepin,
but also supplement them, gaining new knowledge and new directions of science. On the
basis of this book, inquisitive researchers can take a fresh look at the theory of law, medical
law, information law, etc. And this approach is undoubtedly a winning one. The memory of
a scientist is realized through his works, judgments.

As T.Ya. Khabrieva and N.N. Chernogor, an appeal to the scientific heritage of V.S. Ste-
pin opens new horizons for the doctrine of legal forecasting, allows you to prepare more
advanced and accurate methods for predicting the future state of law, state, state-legal
phenomena, determines the formulation of new scientific problems and the use of non-
traditional approaches for legal science to solve them [26, p. 174].

Remember, by the way, not so long ago the issue of information law was not even
raised and was considered frivolous. Now the situation has changed, few people doubt the
existence of information law, there is already a "Vakovsky" magazine "Information Law",
and in the law itself one can think about new promising directions.

We believe that it is high time to think about bio-information law, information-space
law, etc.

They say that any good review should have a comment. We will express rather not
comments, but wishes. We believe that the problems and areas of research raised in the
monograph should be brought not only to Russian, but also to foreign specialists. It is ad-
visable to translate the book under review and publish it in a reputable publishing house.
Russian philosophy and philosophy of law must be recognized all over the world!

At the end of the twentieth century, after the collapse of the USSR and the undertaken
socio-economic transformations, many scientists around the world started talking about
the fact that there were no achievements in Russian philosophy, that it was torn away from
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world philosophical thought and everything must be started from scratch. V.S. Stepin, con-
sidering them a purely ideological phenomenon, but adding sadly that they even pene-
trated into the philosophical dictionaries and textbooks of that time [24, p. 85]. Similar
frankly absurd reflections were encountered in relation to law.

Until now, many domestic scientists for some reason look at foreign legal systems and
foreign colleagues from the bottom up, they are quoted and their own thoughts are checked
against them.

The task of Russian specialists is to convincingly show the world community with
their works that Russian philosophy and philosophy of law is at the forefront. Show, not
trying to copy foreign legal thought, but, on the contrary, developing the Russian sovereign
philosophy of law and legal system [10, p. 183-194; 21, p. 149-162; 22, p. 185-193].

T.Ya. Khabrieva and N.N. Chernogor wrote a worthy book, and we are sure that it will
be highly appreciated in the scientific world.

Another wish relates to the list of used literature in the monograph under review, for
some reason it is absent. The attentive reader will, of course, pay attention to the footnotes.
There are many of them, they are diverse and useful. However, in our opinion, it would be
nice to include at the end of the book both a list of sources used and a list of recommended
literature. After all, the work is addressed primarily to an educated, intelligent environ-
ment: both scientists (philosophers, lawyers, etc.) and simply creative people seeking to
expand the horizons of their knowledge about the modern picture of the world. And for all
of them, we think it is important to know which books are recommended by respected au-
thors for study.

In conclusion, let's say that we rarely write reviews. Their preparation is considered
not very rewarding work, and time consuming. But in this case, we nevertheless decided to
publish our reflections on the published book. This is due, firstly, to the tribute to the
memory of V.S. Stepin, whose works have always been revered by us, and, secondly, with
the fundamental nature and progressiveness of T.Ya. Khabrieva and N.N. Chernogor.

We wish the authors new scientific achievements!
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INEPCOHAJIMH
KosiekTuB Kadeapbl Teopun YK 340.0
rocyZapcTBa 4 npasa DOI: 10.25839/MATGIP.2020.22.2.015

I06u1ei1 fOKTOpa WPUANYECKHX HAYK, JOLEHTA, 3aBeAywiero kageapou
TeopUHU rocygapcrsa u npasa UHcrutyTra npasa bamrl'y
GAPUTA XATUIIOBUYA TAJIMEBA

FanueB ®aput XaTMNOBUY, 3aBeAyHOIIUA Ka-
denpoil Teopuu rocyaapcTsa u npasa MHcTtutyTa npa-
Ba balkupckoro rocy/japCTBEHHOTO YHUBEPCUTETA,
JOKTOp IOPUJAYECKUX HAYK, JOLEHT poAuICa 23 UIOHSA
1956 rona B cesie HoBo-HaraeBo bamkupckoit ACCP.

ByayliuMid ydeHbIM IOCJAe OKOHYAaHHUSl CpeaHeH
IIKOJIbl YYMUJICcAd Ha akyybTeTe PUIO0JOTUM U KypHa-
JIMCTUKU BallKHWpcKoro rocyZjapCTBEHHOTO YHUBEPCU-
TeTa, a 3aTeM Ha QaKyJ/bTeTe >KYPHAJIUCTUKU Ypasib-
CKOTO TOCyZlapCTBEHHOr0 yHUBepcUuTeTa B I. CBepAJI0B-
CKe, KOTOpPbIA OKOHYKJI B 1979 T.

B 1980-1983 roabl yuuJjicsad B acnupaHType ¢a-
KyJIbTETa KyPHAJUCTUKHU JIEHMHTPAICKOTO roCy1apCT-
BEHHOTro yHHUBepcUuTeTa. [lopaboTaB no cneyyuaaibHOCTH
KypHasuctoM, @aput XaTUnoBu4d 06006LU pe3yJibTa-
Thl CBOEH paboThl B JJUCCEPTALlMU HAa COMCKaHUE yye-
HOU CTeleHU KaHJWUAATa UCTOpUYeCcKux Hayk «lIpoma-
raHzia nepejo0BOro NPou3BOJACTBEHHOIO ONbITA B [e4YaTH (Mo MaTepuasaM raset bamkup-
ckoit ACCP 1978-1983 rr.)» [1], koTopyto 3amuTuHa B 1983 roay Ha pakyibTeTe XKypHaJIU-
CTUKH JIeHHUHI'PaACKOTO rocyZlapCTBEHHOr0 yHUBepcuTeTa. HaydHbIM pykoBoAUTEIEM CO-
vckarteJssi 6b11 npodeccop Anekcangp PeomocueBud bepexxHoil. B 3To ke Bpems OH Ha-
1ieJ CBOe IpU3BaHUe KaK NpernojaBaTesib Bbiclied WKoJbl. B 1997 r. ®aput XaTunoBuy
NOJIy4YMJl BTOPOE BhICllIee 06pa3oBaHUe, OKOHYUB I0puAndeckuil ¢pakyabTeT balmkupckoro
roCcy/IapCTBEHHOT0 yHUBepcuTeTa. [locTerneHHO OH mepelies OT UCCAEeA0BaHUN B 00J1aCTU
YKYPHaJIUCTUKU U UCTOPUHU K HAYYHOMY OCMBICIEHHIO TPO6JIeM TEOPUH TOCYAapCcTBa U MpaBa.
OCcHOBHBIM NpeAMETOM HU3Yy4YeHHUs OuJsgpa cTajla NpaBoBas KyJbTypa. Y>Ke B CBOUX Iep-
BbIX paboTax OH y/ieJisil 0c060e BHUMaHUe BO3POXK/AEHUI0 HAlJMOHAJIbHBIX KyJbTYp Hapo-
JloB Pecny6sinku Bamkoptoctad [3], B3aUMOCBS3M, B3aUMOBJIMSHUIO, B3aUMO/JeUCTBUIO
Y aCCUMUJISILIUU POCCUMCKOU LIMBUIM3ALUU U KYJbTYpPbl HapoA0B bamkopTocTaHa [5].

CneuuasbHOe BHUMaHME B CBOUX paboTax OH Y/JeJHUJ MUCCAe[J0BaHUI HaydHOU
Y MpPAKTUYECKOU AedaATeslbHOCTU AxMeT-3aku Bamugu ToraHa — BUAHOTO MOJIMTUYECKOTO
M 0OLIEeCTBEHHOrO JiesiTesisl, YYeHOTrO-TIOPKOJIOra, CTOSIBIIEr0 y UCTOKOB co3AaHus bari-
KHUpckoi COBETCKOM aBTOHOMHOM peciy0JIMKH, ee IepBOro pykoBoauTes [2, 4, 12].

’Kenanue He NpocTO OBJIAAETh WPUAHUUECKON HAYKOW, @ KAK MOXKHO TJ1y0OKe M03HAaTh
ee IIeHHOCTHYI0 CyUIHOCTb, PaclIMpPUTb HallW MNpeJCTaBJeHUS O NMPaBOBOM KYJBbTYPE,
0 MpaBax 4eJsioBeKa, puiocoPpckoil 0CHOBe CUHKpPETU3Ma KyJIbTyp HapooB bamikopTocTa-
Ha U Jp. nooyauan Paput XaTUNoBUYA Ha YIayOJIeHHbIM aHA/IM3 ee coJlep:KaHus B ps/jie
cBouXx pabor [6,7,8,9,10, 11, 13, 18, 20].
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UccnepoBanue npob6seM GopMHUpPOBaHUS MPABOBOM KYJAbTYypbl KaK OCHOBbI 60pPbObI
C IpecTynHocTho [14, 17], ee MecTa, poJiy, LlEHHOCTH B IPAaBOBOM peryJIMpOBaHUH 0011ie-
CTBEeHHbIX OTHoleHui [15, 16, 19, 23, 25, 30], cnenuduke B ycinoBusix ¢pesepaTUBHOTO ro-
cyAapcTBa [29] u MHorMe pyrue npvBesy 106U/Ispa K Ujee 3aliUThl AUCCEPTALLMOHHOIO
UCC/Ie/JOBaHUSA Ha COMCKaHMEe YYeHOM CTelleHH JOKTOpa IOpUJUYECKUMX HayK IO TeMe
«CHHKpeTH3M NPaBOBOU KYyJIbTYpPbl COBpeMeHHOU Poccru: TeopeTUKO-MeTO0JI0OTUYecKoe
¥ MCTOPUKO-TIPUKJIAJHOE ucciaenoBanue» [35]. B okTsa6pe 2014 rosa oH ycrneuHo 3aliu-
THJ ee B JUCCEPTALMOHHOM coBeTe POCCUMCKOM aKaZleMUH HapOJAHOr0 X03AKWCTBA U rocCy-
JlapcTBeHHOU cayxk06bl npu [Ipe3ugenTte Poccuiickoit Pepepanuu o Hay4YHOW celUabHO-
ctu 12.00.01 - Teopus U UCTOPHUSA NpaBa U roCyAapCTBa, UCTOPUSI YUYEHUM O MMPaBe U rocy-
JapctBe. HayyHbIM KOHCYJIbTAHTOM IO JOKTOPCKOM aAucceptauuu Papurta XaTunoBuya
CTaJl OAMH U3 BeJYLUX OTe4YeCTBEHHbIX TEOPETUKOB rOCyJapCTBa U NpaBa, JOKTOp 0pHU-
Jv4yeckux Hayk, npodeccop Komapos Cepreit AsiekcaHIpOBUY.

3a BpeMd paboThl Ha NpodeccopCcKo-npenojaBaTelbCKUX JOKHOCTAX 3apeKOMeH-
JloBasl cebsl BbICOKOKBaIMGUIIMPOBAHHBIM, KOMIETEHTHBIM, UHULIUATUBHbIM COTPYAHU-
KOM, yMEOIIIUM He TOJIbKO IPaBUJIbHO CTaBUTh NlepeJ; CO060H U 00y4darouMMucs 3a4a4H, HO
Y TPaMOTHO OPraHU30BbIBaTh UX CBOEBPEMEHHOE U KayeCTBEHHOE BhINIOJIHEHHUE.

['anveB @.X. BHOCHT CylLleCTBEHHBIN BKJ/IA/| B Pa3BUTHe IOpUAUYECKOU HayKu. OH fAB-
JIleTC MHULMATOPOM M OpPraHM3aTOPOM MHOXEeCTBAa MeX/YHAapOJHBIX, BCEPOCCUUCKUX
M MEeXBY30BCKMX Hay4yHbIX KOHQepeHLMH, B paMKax KOTOpPBIX CO3/al0TCs AUaJoroBble
IJIOIA/IKY Npe/CTaBUTe el roCylapCTBEHHOM BJIaCTH, UHCTUTYTOB I'PaXJaHCKOIo o01e-
CTBa, HAYYHOW 0OIeCTBEHHOCTU N0 BOMPOCaM, CBSI3aHHbBIM C MOBbIIeHHEM 3P PEKTUBHO-
CTH B3aMMOJENCTBUs rocyZapcTBa U 001ecTBa B ob6eclieyeHUH NpaB 4esJoBeKa B MHUpe
B LleJioM U B Poccuu - B yacTHOocTU. OH M3BeCTeH B Hay4YHbIX M BY30BCKUX Kpyrax Poccun,
a Takxe GJIMKHErO U JJaJIbHET0 3apyOexbsl.

®.X. ['anneB Kak BUAHBIN YYeHbIN B 06J1aCTU rOCyapCTBOBE/IeHUS U IPAaBOBeleHUSA
3aHMMaeTCcs BONPOCAMM TeOpeTHYeCKUX W MPUK/IAJHBIX aCHeKTOB TIOCy[apCTBEHHO-
NIPaBOBOM OpraHM3aluy 001eCTBa, ABJIsSETCS aBTOpOM 6oJsiee 170 Hay4dHBIX paboT, cpeau
KoTOpbIXx MOHOTpaduu «[IpaBoBas Ky/sbTypa U peryJMpoBaHUe 0OLIeCTBEHHbIX OTHOIIE-
HU» [36], «[IpaBoBasi Ky/abTypa U colUajbHble HOPMbI» [37], «CHHKpETU3M COBpEMEH-
HOM npaBoBOM Ky/abTypbl» [38]. OH siBJsieTCA OJHUM U3 COAaBTOPOB y4eOHUKOB: «Teopus
rocysapcTsa U npasa» [39]; «BBeseHue B OCHOBBI IpaBa», aBTOPOM MaTepHaJIOB COLMOJIO-
rMyecKux uccaefoBanuii [40, 41].

®apuTt Xatunosud B 2003-2010 rr. paboTas 3amMecTUTeseM AUpeKTopa UHCTUTYTA
npaBa baml'y no yye6Hol paboTe. fIBnseTcs 4ieHoM YyeHoro coBeTa baml'yY u UHcTUTy-
Ta npaBa bamly. C 2012 roxa paboTas 0OTBETCTBEHHBIM cekpeTapeM, a ¢ 2014 r. mo 2020 .
ObLI IJIaBHBIM peJlakTOpPOM KypHaJsa «I[IpaBoBoe rocyZjapcTBo: Teopus U MpPaKTHUKa», KO-
TOPBIH AABJIAETCA pelleH3upyeMbIM Hay4YHbIM U3/laHHEM, BK/JIIOYEeHHbIM B [lepedeHb peleHn-
3UpYyeMbIX Hay4YHbIX U3/JaHUH, B KOTOPBIX JAOKHbI ObITh ONYy06JIMKOBaHbI OCHOBHbIE HAayy-
Hble pe3yJbTaThl JUCCepTALMK HAa COMCKAaHUe YYEeHOU CTeleHU KaHAuJaTa HayK, Ha COUC-
KaHUe y4YeHOU cTeneHH AoKTopa HaykK ([lepeuyenp usganui, pekoMmeHgoBaHHbIX BAK).

B Hacrosimiee @.X. 'anveB BpeMs siBJisieTCs TJIaBHBIM peJlaKTOPOM >KypHasa «Bect-
HUK MHcTUTyTa npaBa baml'yY» u 4j1eHOM peJjaKIJMOHHBIX COBETOB U KOJLJIETUH psifia poc-
CUMCKHUX Hay4YHBIX IOPpUJHUYECKUX KypPHAJIOB, BKJIO4Yasad «Teopusa rocyjapcrsa M Ipasay,
«lOpuguyeckas MbICIb».

Oco60 X0TUM OTMeTHUTb, uTO P.X. ['a/1MeB NpUHUMaeT aKTUBHOe y4acTHe B 06L1eCT-
BEHHOW M Hay4HO-NeJarorudeckor JedaTesbHOCTU. fBaserca IlpegcenmarteneM peruo-
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Ha/IbHOTO OTJesieHUs1 MeXperuoHaJbHOW OOLIECTBEHHOW opraHusaunuu «Mexperuo-
Ha/IbHas accolyalMy TeOPeTHUKOB roCyZlapCcTBa U NpaBa», HarpaxzaeH IloyeTHou rpamo-
To#. Bo BpeMsi BbI6OPOB HEOJHOKPATHO BO3TJIABJISI/ YYaCTKOBbIE U30UpaTebHble KOMHUC-
cuu. C 2017 roga sABJydeTcd npejcenaresieM JKCIEPTHOrO coBeTa IO MPOBeJEeHUI0 rocy-
JlapCTBEHHOW peJINTUOBEeYeCKOU IKCIepTU3bI IIPU YnipaBieHUM MUHHUCTEPCTBA OCTULUA
P® no PB. AkTuBHbIN 4ieH BaumikopTocTaHckoro otgesnenus OO1epoCCUICKON 06LecT-
BEHHOMW OpraHusanuu «Acconuanus pUCToB Poccun».

3a mHoroJsieTHUH A06pocoBecTHbIN TpyA P.X. [anueB B 2013 r. 6bl1 HarpaxJeH Ha-
rpyAaHbIM 3HakoM «[loyeTHbIM pabOTHUK Bbicuiero npodeccuoHaJbHOr0 006pa30BaHUSA
Poccuiickoit ®egepanuu». B 2017 r. B pamkax O6uiepoccuiickoro ¢popyma «KomdpopTHas
cpena. JKOJIOrUsl. 3aKOHOATeNbCTBO» eMy Bpy4uu npemMuto «lOpucrt roaa - 2017» B HO-
MuHauuu «H0pugrnyeckoe obpasoBaHue U BocnuTaHue». B 2019 r. @.X. l'anneBy BpyyeHa
[ToyeTHas rpamoTa KoHctutyuonHoro Cyga Pecny6siniky bamkopToctad. OH HarpaxzieH
AurioMoM 3a [ MecTo Bo BcepoccuiickoM KOHKypcCe Ha JIy4lIMd y4eOHHUK, ydeOGHOe moCo-
6ue U MoHOrpadH0 B HOMUHALUMK «leJlaroruka» 3a MoHorpaduio «O6uiecTBOBeJeHHE
B XXI Beke: TeOpeTUKO-NPAaBOBOM acneKT» (B COABTOPCTBeE).

KosutekTB Kadeapsl Teopuu rocygapcrsa u npasa UHcrutyra npaBa bamry,
4jieHbl MeKpermoHaJibHON acCOLUALMM TEOPEeTHKOB rocyJapcTBa U mpaBa B JeHb
I06uesn xxenawt ®aputy Xatunosuuy F'AJIMEBY Kpenkoro 340poBbs, TBOPYECKOTO
JLOJITOJIETUS], yBEPEHHbIX YCIIEX0B BO BCEX CO3UAATe/IbHbIX HAYMHAHUSAX.

Mb1 aw6uM Bac 3a AoGpoTy M TpeOGOBaTe/IbHOCTb, YejlOBedYeCKHue KayecTBa
U NPUPOJHYI0 UHTE/UIMT€HTHOCTb, U, KOHEYHO, 3a BbICOKUII IpodeccnoHa/in3M. Mbl
pajabl ObITh psAAOM ¢ Bamuy, Ae/IUTh NOPOBHY BCE C/JI0XKHOCTH U PAAOCTH U3OGPAaHHOM
npogeccum.
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The staff of the department
of theory of state and law

Anniversary of the Doctor of Law, Associate Professor, Head of the Department
for Theory of State and Law of the Institute of Law of the Bashkir State University
FARIT KHATIPOVICH GALIEV

Galiev Farit Khatipovich, Head of the Depart-
ment for Theory of State and Law of the Institute of Law
of the Bashkir State University, Doctor of Law, Associate
Professor was born on June 23, 1956 in the village of
Novo-Nagaevo of the Bashkir Autonomous Soviet Social-
ist Republic.

After graduating from high school, the future
scientist studied at the Faculty of Philology and Journal-
ism of the Bashkir State University, and then at the Fa-
culty of Journalism of the Ural State University in Sver-
dlovsk, from which he graduated in 1979.

In 1980-1983 he studied at the graduate school of
_ the Faculty of Journalism of the Leningrad State Univer-
sity. Having worked as a journalist by profession, Farit
Khatipovich summarized the results of his work in a dis-
sertation for the degree of candidate of historical
sciences "Promotion of advanced production experience
in the press (based on materials from the newspapers of the Bashkir ASSR 1978-1983)"
[1], which he defended in 1983 at the Faculty of Journalism of the Leningrad State Universi-
ty. The scientific supervisor of the applicant was Professor Alexander Feodosievich Be-
rezhnoy. At the same time, he found his calling as a high school teacher. In 1997, Farit Kha-
tipovich received a second higher education, graduating from the law faculty of the Bashkir
State University. Gradually, he moved from research in the field of journalism and history
to scientific understanding of the problems of the theory of state and law. The main subject
of study of the hero of the day was legal culture. Already in his first works, he paid special
attention to the revival of the national cultures of the peoples of the Republic of Bashkor-
tostan [3], the relationship, mutual influence, interaction and assimilation of Russian civili-
zation and the culture of the peoples of Bashkortostan [5].

In his works, he paid special attention to the study of the scientific and practical activ-
ities of Akhmet-Zaki Validi Togan, a prominent political and public figure, a Turkologist
who stood at the origins of the creation of the Bashkir Soviet Autonomous Republic, its first
leader [2, 4, 12].
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The desire not only to master legal science, but to know its value essence as deeply as
possible, to expand our understanding of legal culture, human rights, the philosophical basis
of syncretism of the cultures of the peoples of Bashkortostan, etc. prompted Farit Khatipo-
vich to in-depth analysis of its content in a number of his works [6, 7, 8,9, 10, 11, 13, 18, 20].

Study of the problems of the formation of legal culture as the basis for the fight
against crime [14, 17], its place, role, value in the legal regulation of public relations [15, 16,
19, 23, 25, 30], the specifics in a federal state [29] and many others led the hero of the day
to the idea of defending a dissertation research for the degree of Doctor of Law on the topic
"Syncretism of the legal culture of modern Russia: theoretical-methodological and histori-
cal-applied research" [35]. In October 2014, he successfully defended it at the Dissertation
Council of the Russian Academy of National Economy and Public Administration under the
President of the Russian Federation on scientific specialty 12.00.01 - theory and history of
law and state, history of doctrines about law and state. One of the leading Russian theorists
of state and law, Doctor of Law, Professor Sergey Aleksandrovich Komarov became the
scientific consultant for the doctoral dissertation of Farit Khatipovich.

During his work in teaching positions, he has established himself as a highly qualified,
competent, proactive employee who is able not only to correctly set tasks for himself and his
students, but also to competently organize their timely and high-quality implementation.

Galiev F.Kh. makes a significant contribution to the development of legal science. He is
the initiator and organizer of many international, all-Russian and interuniversity scientific
conferences, within the framework of which dialogue platforms are created for representa-
tives of state authorities, civil society institutions, and the scientific community on issues
related to improving the efficiency of interaction between the state and society in ensuring
human rights in the world in general and in Russia in particular. He is known in scientific
and university circles in Russia, as well as in the near and far abroad.

F.Kh. Galiev, as a prominent scientist in the field of state science and jurisprudence,
deals with the theoretical and applied aspects of the state and legal organization of society,
is the author of more than 170 scientific works, including the monographs "Legal culture
and regulation of public relations" [36], "Legal culture and social norms" [37], "Syncretism
of modern legal culture" [38]. He is one of the co-authors of textbooks: "Theory of State and
Law" [39]; "Introduction to the foundations of law", the author of materials of sociological
research [40, 41].

Farit Khatipovich in 2003-2010 worked as Deputy Director of the Institute of Law of
the Bashkir State University for Academic Affairs. He is a member of the Academic Council
of the Bashkir State University and the Institute of Law of the Bashkir State University.
From 2012 he worked as executive secretary, and from 2014 to 2020 he was the editor-in-
chief of the journal "Legal State: Theory and Practice", which is a peer-reviewed scientific
publication included in the List of peer-reviewed scientific publications in which the main
scientific results should be published dissertations for the degree of candidate of sciences,
for the degree of doctor of sciences (List of publications recommended by the Higher Attes-
tation Commission).

At present F.Kh. Galiev is an editor-in-chief of the journal Vestnik of the Institute of
Law of BashSU and a member of the editorial boards and collegiums of a number of Rus-
sian scientific legal journals, including Theory of State and Law, and Legal Thought.

We would especially like to note that F.Kh. Galiev takes an active part in social, scien-
tific and pedagogical activities. He is the Chairman of the regional branch of the Interre-
gional Public Organization "Interregional Association of State and Law Theorists", awarded
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the Honorary Diploma. During the elections, he repeatedly headed the precinct election
commissions. Since 2017, he has been the Chairman of the Expert Council for Conducting
State Religious Expertise under the Directorate of the Ministry of Justice of the Russian
Federation for the Republic of Belarus. An active member of the Bashkortostan branch of
the All-Russian public organization "Association of Russian Lawyers".

For many years of conscientious work F.Kh. Galiev in 2013 was awarded the badge
"Honorary Worker of Higher Professional Education of the Russian Federation". In 2017,
within the framework of the All-Russian Forum “Comfortable Environment. Ecology. Legis-
lation "he was awarded the" Lawyer of the Year - 2017 "award in the" Legal Education and
Upbringing "category. In 2019 F.Kh. Galiev was awarded the Certificate of Honor of the
Constitutional Court of the Republic of Bashkortostan. He was awarded a diploma for the
1st place in the All-Russian competition for the best textbook, study guide and monograph
in the category "Pedagogy" for the monograph "Social Science in the 21st Century: Theoret-
ical and Legal Aspect" (co-authored).

The staff of the Department of Theory of State and Law of the Institute of Law of
the Bashkir State University, members of the Interregional Association of State and
Law Theorists on the Day of the Jubilee wish Farit Khatipovich GALIEV good health,
creative longevity, and confident success in all creative endeavors.

We love you for your kindness and exactingness, human qualities and natural
intelligence and of course for high professionalism. We are glad to be next to you, to
share equally all the difficulties and joys of the chosen profession.
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MMPABUWJIA IYBJIMKALIMU CTATEHX B )KYPHAJIE
«TEOPHUATOCYJAAPCTBA H ITIPABA»

[ nybaukanyMu pyKonucHu (cTaThbH, 0630pa, OT3bIBa WJIM PEleH3WH) B KypHaJe
«Teopuss rocymapcTBa M IpaBa» HeOOXOAMMO Ha aJipec 3JeKTPOHHOM TOYThI
komarova_tl@mail.ru HanpaBuTbh OdepTy, TEKCT PYKONUCH, CIPABKY CUCTEMBbI KAHTHUILIA-
rUaT», pelleH3UI0 HAayYHOTO PYKOBOAUTENA (4151 CTYLeHTOB U aCIMPAaHTOB).

[Ipepnoxkenre aenaTb opepTel, a Takke TeKCT OpepThl pa3MelleHbl B MyOJIUYHOM
JIOCTyIle Ha CTpPaHUIle XXypHaJia 1o ajapecy: http://matgip.ru/trebuem

Bce pykonucu npoxoJAT NpPoOLeAypY pelleH3MpOBaHUA B COOTBETCTBUM C YCTaHOB-
JIEHHBIM MOPSAJKOM.

ITPABUJIA O®POPMJIEHUA MATEPHAIJIA

CtaTbs (0630p, OT3bIB, pelieH3usl) MpPeAOoCTaB/seTCs B 3JIEKTPOHHOM BHJe, daili
B ¢popmaTe Microsoft Office Word, mipudT Times New Roman, kersib 14, uatepsan 1,5,
a63an aBToMaTU4eckui 1,25 MM, CHOCKM B KBaJipaTHBIX CKOOKax Ha UCTOYHUK U3 OUOIHO-
rpaduyecKoro Crnucka.

JonycTuMblil 06'beM 0fHOU Ny6nKauuu 6-10 cTpaHul,.

K craTbe npusararorcs:

a) aHHOTAIMs CTaThU (4-5 CTPOK) U KJIIOUEBBIE CJIOBA;

6) cBefeHus o6 aBTope, B ToM yucae: PUO (moJHOCTHIO), yueHasl CTeleHb, yYeHoe
3BaHMUeE, MeCTO paboThl (y4eObl), JOKHOCTb, KOHTAKTHbIE JJaHHbIE: aZipec C yKa3aHUeM
MOYTOBOTO UH/IEKCa, KOHTAKTHbIN TesiedoH, E-mail.

HasBaHue cTaThH, aHHOTAIMs, KJIOYeBble CJI0Ba, HHOpMaIus 06 aBTOpe mpejoc-
TaBJISIIOTCA HA PYCCKOM U aHTJIMMCKOM SI3bIKaX.



MOPAIOK PELIEH3UPOBAHHMA PYKOITUCEH,
NNPEJOCTABJIAEMbIX JJ14 IYBJIUKAL WA
B )KYPHAJIE «TEOPUA TOCYJAPCTBA U IIPABA»

1. Hactoamuii [lopsiiok pelleH3UpPOBaHUSA PYKOMUCEN, IPeOCTaB/SIEMbIX /s My6-
JIMKaLlUK B KypHaJse «Teopus rocyapcTsa 4 npasa» (fasee - [lopsaok) onpeenseT 1o-
pPAZI0K peLleH3UPOBaHUS PYKONHCEN HAy4YHbIX CTaTel, 0630pOB, OT3bIBOB U peELlEH3UH,
npesocTaB/seMbIX aBTOPaMHU AJs NyO6JIMKaLMU B »KypHaJle «Teopus rocyjapcrsa M npa-
Ba» (gasee - XKypHau).

2. Kaxxras pykonuche, nocTynuBiias B peAakuuio KypHasa, 0653aTeJIbHO TPOXOJUT
npoueaypy pelleH3UpPOBaHUA.

3. Pykonuce, noctynusiuas B pefakuuio XKypHasna, paccMaTpuBaeTcd IJIaBHBIM pe-
JIAaKTOPOM Ha MpeAMeT ee cooTBeTCTBUSA npoduiw XKypHasa, TpeboBaHUSAM K odopMmJie-
HUIO U HAIIpaBJIAETCA Ha pelleH3upOBaHUe Cllel|uaJIUCTY.

4. Ilo obuieMy npaBuUJly peLleH3UpOBaHUE OCYLeCTBJSAEeT OJUH W3 YJIEHOB peJaKLU-
OHHOM KOJIJIETUH — CHELUAJUCT [0 TEMaTHUKe pelleH3UpyeMbIX MaTeprUalioB, UMelLui 3a
nocJielHUe TPY roJja HayyHble Ny6JIUKaL MU 10 TeEMaTHKe pelleH3UpyeMOoi PYKOIUCH.

B uenax 6osiee 3¢pPeKTUBHON 3KCIEPTHOM OLEHKHW PYKOMUCEW pefaKIydsi UMeeT
IpaBo NPUBJIEKATh BHEIIHUX PELieH3eHTOB — CIeLUa/IMCTOB N0 TeMaTUKe pelLieH3upye-
MBIX MaTepuaJjioB (JOKTOPOB WJ/M KaHAMJATOB HAyK, B TOM YMCJe ClelHalruCTOB-
NPaKTHUKOB, UMEWILUX 3a NOCJAeJHUe TPU roja Hay4yHble NMyOJMKallMU [0 TeMaTUKe pe-
LleH3UPYyeMOH PYKOIHCH).

5. PenjeH3eHTHI yBeJOMJIAIOTCA O TOM, YTO NpoLeypa peleH3upOBaHUs ABJAETCSA
KOHUIeHIIMalbHOM. PelleH3eHTaM He paspellaeTcs JesaTh KONMU CTaTel U NepeiaBaTh
UX TPETbUM JIULAM.

6. PelieH3npoBaHKe NPOBOAUTCSA KOHPHUAEHLIMAIBHO [JI1 aBTOPOB cTaTel. PelieH3us
peJoCTaBJ/sAeTCs aBTOPY PYKOIMCH 0 ero NMCbMeHHOMY 3anpocy 6e3 MOANUCH U yKasa-
HUSA paMUINH, JOHKHOCTH, MecTa paboThl peljeH3€eHTa.

7. CpOKHM peLieH3UpOBaHUS PYKOIIUCEN:

7.1. T'naBHBIN pepakTop XKypHasia paccMaTpUBaeT NpeoCTaBJeHHYI0 K Ty6IMKaL U
PYKOIUCh B COOTBETCTBUH C 1. 3 [lopsiika B TeueHHe ceMHU JHEW C MOMEHTa ee IpeloCTaB-
JIEHUA B peJlaKL1Io.

7.2. PeneH3upoBaHue PYKONUCH CHELUAJMCTOM OCYIEeCTB/IAETCA B TeYeHHUe YeThbIp-
Ha/JLlaTH IHEeU C MOMEeHTa pe0CTaBJIeHUsl eMy PYKOIHUCH IJIaBHBIM peJlaKTOPOM.

7.3. B cpoky, ykasaHHble B nojgn. 7.1 u 7.2 llopsiiKa, He BKJIIOYAKOTCHA BBIXOJHbIE
U Npa3JHUYHbIE [HY, YCTAHOBJIEHHbIE JEeHCTBYIOIIMM 3aKOHOJATeJbCTBOM Poccuirickon
depepauum.

7.4. Tlo cornacoBaHUIO peJlaKLiMM U pelieH3eHTa pelleH3upOBaHWe PYKOIHUCH MOXKeT
IPOU3BOAUTHLCA B 60Jiee KOPOTKUE CPOKHU C LeJibl0 paloHaJbHOro $pOpMUpPOBaHUSA pe-
JAKTOpCKOro noprtdes.

8. CozepxaHue peLieH3UHU:

8.1. PeneH3usa [o/KHA coZilepXKaTh IKCHEPTHYIO OLlEHKY PYKOIKCH M0 CJeAYHIIUM
napameTpaM:

8.1.1. cooTBeTCTBUE COZlEP>KaHUSA PYKOINMCU ee Ha3BaHUIO;

8.1.2. aKTya/IbHOCTb TeMBbI UCCJIeJOBAHUS;

8.1.3. Hay4yHas HOBH3HA M0JIyYeHHbIX Pe3yJIbTaTOB;



8.1.4. uenecoob6pasHOCTb NMyOJUKALMU PYKONUCH, C yY€TOM paHee BBIMYILIEHHOU MO
JlAaHHOMY BOIIPOCY JIMTEPATyphI;

8.1.5. nojaua MmaTepuasa (3bIK, CTU/Ib, IOJIHOTA Y JIOTHKA U3JIOXKEHHUS);

8.1.7. 3aKOHHOCTb U 060CHOBAaHHOCTb 3aMMCTBOBaHU M.

8.2. PenleH3eHT BIpaBe AaTb PeKOMeHJALMHA AaBTOPY IO yJIY4YLIEHUIO PYKONMUCH. 3a-
MeyaHHUA U MOoXeJIaHUSl pelieH3eHTa JO0JDKHbl ObITb 00'beKTUBHBIMU U NPUHIMIIUAJIbHbI-
MU, HallpaBJIEHHBbIMHU Ha MOBbBIIIEHHEe HAyYHOT'0 YPOBHS PYKOIHUCH.

8.3. B 3aKJII0YUTEJIBHOW YaCTH peLieH3UH JODKHO COLepKaThbCAa OJHO U3 CIeAYILHUX
pelIeHUu:

8.3.1. peKoMeHJ0BAaTh NPUHATH PYKONUCH K Ny6IuKaluuu B JKypHaiie;

8.3.2. pekoMeH/10BaTh NPUHATh PYKONUCh K NyoOsuKanuu B KypHasie ¢ BHeCEHUEM
TEeXHU4YEeCKOH NPaBKUy;

8.3.3. pekoMeH/10BaTh NPUHATb PYKONUCh K NMyb6snkanuu B KypHase mnocje ycTpa-
HeHUs aBTOPOM 3aMeuyaHUU peljeH3eHTa (C moc/aeyouMM HanpaBjeHMeM Ha OBTOPHOe
pelLieH3MpOBaHUe TOMY Ke pelleH3eHTY);

8.3.4. pekoMeH/10BaTh OTKa3aTh B NMyOJMKalUu pykonucu B XKypHajie Mo NpUYHUHe
HECOOTBETCTBUSA ee Hay4HOTO YPOBHS UJIM UHBIX KpUTepUeB TpeOOBaHUSAM, IpebsBJIse-
MBIM K COOTBETCTBYIOILIUM PYKOIUCAM.

9. B ciiydyae NpUHATHSA peleH3eHTOM pelleHUs, ykazaHHoro B noan. 8.3.3 [lopsaaka,
JlopaboTaHHas (nmepepaboTaHHas) aBTOPOM PYKONMCh MIOBTOPHO HaNpaBJseTcs Ha peleH-
3MpoBaHUe. B ciydae, ecsiv pelieH3eHT Py MOBTOPHOM pelleH3UPOBaHUM IPUHKMMaeT aHa-
JIOTUYHOE pelleHNe, PYKOIIUCh CYUTAETCS OTKJIOHEHHOH U 6oJiee He MOJJIeKUT pacCMOTpe-
HHUI0 pefakuuen JKypHasa.

10. B ciyyafix NOpUHATHUA peLeH3eHTOM pelleHWM, yKa3aHHbIX B mnojmn. 8.3.2-
8.3.4 llopsaaka, TEKCT pelieH3UU HallpaBJseTCs aBTOPY PYKOIUCH.

11. OxoHYaTe/JIbHOE pellleHHe O NPUHATUU PYKOIUCH K ny6auKauuu B XKypHase npu-
HUMaeT Pe/lakIlMOHHBIM COBET HA OCHOBAHUHU PELleH3UH.

12. OpuruHa/ibl peLieH3UM XpaHATCA B peAakuuu KypHasa B TedyeHHe NATH JIeT.
C MOMEHTa UX MOJANMCAaHUA PelleH3eHTOM.

13. B TeyeHue cpokKa, ycTaHOBJeHHOTO 1. 12 [lopsjKa, KOous peneH3uu npeoCcTaBis-
eTcs B MUHHCTepCcTBO 06pa3oBaHUs U Hayku Poccuiickoil Pefiepanuy B ciy4yae MOCTYII-
JieHUd B peJlakiiyio JKypHasia COOTBeTCTBYIOILETO 3aMpoca.
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