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AJAEHHCOBCKHE YTEHHSA

«deAOBEK-NIPHPOZAA, AHHHOCTh-OOIILECTBO, IPaXKAAHHH-TOCyAapCTEO
B YCAOBHSIX HH(pOpPMaTH3allHH H HHPPOBH3ALHH POCCHHCKOro obuiecTBa
B HHTepecaX YyCTOHYHBOIO pa3BHTHSA»

XI International Scientific Conference
“Man-nature, personality-society, citizen-state in the context
of informatization and digitalization of Russian society in the interests
of sustainable development”

MexXpernoHaAbHasi aCCOIIHAIIHA TE€OPETHKOB
rocyzapcTBa H nmpaBa

NMpHUrAallaeT NPHHATH yJYacTHe B pabdoTe
XI MexayHapooHOH Hay4YHO-TE€OpPEeTHYECKOH KOH(pepeHIIHH
«JeAOBEK-MPHPOAA, AHHHOCTH-O0IIECTBO, rPakKAaHHH-TOCYAapCTBO
B YCAOBHAX HHpOpMaTH3aIHH H HH(GPPOBH3ALHH POCCHHCKOro obirecTBa
B HHTepecaxX YyCTOHYHBOTO Pa3BHTHS»

XI International Scientific Conference
“Man-nature, personality-society, citizen-state in the context
of informatization and digitalization of Russian society in the interests
of sustainable development”

14-15 uionsa 2024 roxa (10.00-16.00)
Caukr-IleTepOypr, ya. F'aBanckasa, 3

MesxkpernoHaabHasl accollhallid TEOPEeTHKOB rocymapcrBa 14-15 wuroHs
2024 rona (Cankrt-IleTepOypr) B ouHo-3a0uHOM ¢opmare rpoBoaut XI Mex-
OYyHapOOHYIO Hay4YHO-TEOPETUYECKYI0 KOH(EpPEHINIO «HeAoBEK-IIpUpOaa, AWY-
HOCTB-OOIIIECTBO, TPaXKAAHWH-TOCYAAPCTBO B YCAOBHSX HWH(pOPMATH3AIINU
1 TUPPOBU3AIINH POCCUICKOTO OOIIECTBA B HHTEPECaX YCTOUYHUBOIO PA3BUTHS.

K BbICTyIIA€HHIO C OOKAaJaMH I[IpPUTAAIIAIOTCH OOKTOpa U KaHAUAATHI
HayK, aCOUupaHTbl (aABbIOHKTbI) M COHCKATE€AH, CTYAEHTbI, MPaKTHKYIIOIINE
IOPUCTHIL.

Perucrpanua 14 urmoHsa 2024 roza: 9.30-10.00 (MmockoBCKOe BpeMms),
Ha4daao paboTel KoHpepenuuun: 10.30, nepepriB: 13.00 - 14.00, oxoHua-
HHe paboTbl KoHepeHuu: 16.00.

Paboune s3bIKH KOH(PEPEHIINH — PYCCKUH U aHTAUHACKUH.



[Ipoe3n ¥ mpoxKMBaHHE HHOCTPAHHBIMH M HHOTOPOAHHUMH y4YaCTHHUKaAMU
OIIAQYUBAIOTCS U OPTaHU3YIOTCS CAMOCTOSITEABHO.

[Ipocum Bac noarBepAuTh CBoe ydacTue B KOH(epeHIHH (yKazaB popMy
y4dacTud), Iporad 9A€KTPOHHYIO peructpanuio 10 S HroHAa 2024 roza 110 3A€K-
TpoHHOH moute: matgip2017@yandex.ru uau lawinst-spb@mail.ru B meaax co-
CTaBA€HUS IIPOrpaMMbl KOHQepeHIUU. [loKAanbl, CTATbHU, COOOLIEHUS HAIO0
HanpaButh n0 30 wuroHa 2024 roma B 5SAEKTPOHHOM BHAE II0 aapecy:
matgip2017@yandex.ru naun SVKomarov2008@yandex.ru.

HNudopmanusa o Mareprasax, OIlyOANKOBaHHBIX B XXypHasax II0 TeMaTHUKe
KoH(epeHIINH, OyaeT pa3MerieHa B cucreme E-library (PUHLI).

YYACTHE B PABOTE KOH®EPEHIIHH - BECIIAATHOE

Paccriaka kypHasa B 9A€KTPOHHOM BHIE BMECTE C CEPTH(PUKATOM 00 yda-
cTtuH OyaeT IIPOU3BOAUTHCS 10 MepPe BBIXOAA KypHaAa B CBET.

ABTopaM, 3akKazaBIINM IIe4YaTHBIH BapHaHT, pacchlAKa OyaeT MIPOU3BO-
OUTBHCS IIEHTPAAHU30BaHO, IIOCPEACTBOM ITIOYTHI Poccuu, mpocToil 6aHOepOAbIO
nnocae 20 aBrycra 2024 roga 3a c4eT aBTOPOB.

HudopmMallHOHHEIE MapTHEPHI
YBEPEHHOCTb B KAKAOM PEWEHMM.

xpnas [ [AFAHT

«MI/II‘}D&HI/IOHHOC WHOOPMALIMONHO - NPABOBOE OSECNEMEHNE
IpaBo»

Kommnaunuga

Komnianmng «apant
«KorcyarTaut-Ilaroc»

KypHaa

«Teopusa XKypnaa XKypHaa XKypnaa
rocymapcraa «FOpugnyueckas «CoBpeMeHHOE «tOpunnueckaa

U IIpaBa» HayKa» POCCHNCKOE ITPaBoO» MBICAB»

v N v

XKypnaa «Dilemas contemporaneos-educacion politica y valores» (Mekcuka)
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YK 34.0
BBK 67.0
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ITPOBAEMA PHCKOB
B HH®OPMAIITMOHHOHX ITHBHAHU3AIIUHA

A.P. Taap100B"

AHHOTauus. B craTbe aHAAHM3UPYIOTCH COCTOSHHE PUCKOB B HH(OPMAIIMOHHOMN
LUBUAU3AIINH, B TOM YHCA€ COBPEMEHHBIE BBI3OBBI U YIrpo3bl MH(OPMAIIMOHHOM 06e3-
OIIACHOCTH B POCCHUICKOM OOILIECTBeE.

[Iportecc 1 poBU3AIIUN HE IIPOCTO AOIIOAHSIET HAIIY PEaAbHOCTbD, AeAas KU3Hb
ynobHee, HO He3aMeTHO HopabollaeT YeaoBeKa, IpeBpalnas ero B paba mudpoBbIX
TEXHOAOTHH U ra/[KeTOB. B CBA3M € 3THUM, B HAYYHBIX KpPyrax BCe Yallle ITOSIBASIETCS II0-
HSATHE «IIH(PPOBOE OOIIIECTBO», CMBICA KOTOPOTO Ha JAHHBIY MOMEHT [0 CHX IIOP YETKO
He omnpeneseH. OTHOIIEHHE HAY4YHOIO COOOIIecTBa K (PeHOMEHY LU(POBOTO 00IecTBa
TaKxKe HEOMHO3HAYHO: CTOPOHHUKHU IIU(POBU3AIIMU BUASIT B HEM CBETAOE Oyayllee de-
AOBEYECTBA, a IIPEACTABUTEAH TEXHOIIECCUMHU3MAa IIPEApPEKAloT IopabolleHue AAeHi
HCKYCCTBEHHBIM HHTEAAEKTOM.

KaroueBble cAOBa: HMH(POPMAIIMOHHAS IIMBUAW3AINS, PUCKH, ITU(pPOBOe 0OIIIe-
CTBO, MH(OPMAIIMOHHBIE TEXHOAOTHH, HCKYCCTBEHHBIH MHTEAAEKT.

oHel XX — Hayaao XXI BB. 03HaMeHOBaHbI TpaHcopMane Mu-
POBOI'0 COO0IIECTBA OT MHAYCTPHUAABHON K MH(OPMAIIMOHHOH (hase

pas3sBUTHA.
U3sMmeHeHHOE IO BO3AEMCTBUEM HOBBIX TEXHOAOTHUHM 0O0IIe-
CTBO IIOAYYHAO Ha3BaHUe «HMH(OpMAallMoHHOTro». Boaee Toro, B opu-
OUYEeCKOU AuTepaType MOoSBHUAACH Hed 0 KHOepHeTH4YeCcKoN (MH(OpMaIloHHOH)
nuBUAH3anuu (9], ¢ KOTOPOH B IOCAEIHEE MAECATHAETHE CBA3BIBAIOT OOABIIIHE

* Taas160B AHapeii PomaHoOBHY — acriupanT Kadeapbl TEOPHU U HCTOPUHU TOCYAapCTBa
u npaBa HacTHOro o6pas3oBaTeABHOTO YUpPEeXKAeHUs BhICIIero oOpaszoBaHusa «HOpuaudecKud wH-
ctuty™ (Caukr-Ilerepbypr). E-mail: lawinst-spb@mail.ru

Hayunsiii pykoBomuTeab — KomapoB Cepredi AA€KCaHAPOBHY, IIPE3UAEHT MeXKperuo-
HaABHOM acCoIlMallii TeOPEeTHKOB I'OCyapcTBa U IIpaBa, HaydHBIH PYKOBOOUTEAb JacTHoOro obpa-
30BaTEABHOTO YUpeXKIeHUs BhICIIero obpaszoBanud «HOpummdeckuii mHeTuTy™ (CankT-IleTepbypr),
npodpeccop Kadenpsl Teopuu rocyaapcrsa u npasa MHctutyTa npaBa YPHUMCKOTO YHUBEPCHUTE-
Ta HayKH W TEXHOAOTHH, 3acAy>KeHHBIH pabOTHUK HayKu U obpazoBanud PAE, mokTop ropumu-
4YeCKHUX HayK, Ipodeccop. E-mail: SVKomarov2008@yandex.ru
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oxxupganusg [10]. deHcTBUTEABHO, HWH(OPMAIIMOHHBIE TEXHOAOTHU II03BOAGIOT
VAYYIIIUTH KQ4eCTBO IMMOBCEAHEBHON JKHU3HU, CAEAATH PHIBOK B PA3BUTHU HAYKH,
3paBOOXpPaHEHUsI U 00pa30BaHUsI, PACUIUPUTHL BO3MOXKHOCTH OAsl OH3Heca, I10-
BBICUTH KAQ4€CTBO I'OCyZapPCTBEHHBIX YCAYT U 3P(PEKTUBHOCTh TOCY1apPCTBEHHOTO
yIIpaBA€HUS.

[Ipu 3TOM CHEIMaAUCTBI OTMEYAIoT, 4TO (popMUpyoIeecd HHGPOPMAIIUOH-
HOe O0IIIECTBO, KPOME HEOCIIOPHMBIX IIPEUMYIIIECTB, HECET C COOOH TaKsKe U HOBBIE
npobaemMbl U pUCKU. OMUCAHHUIO 3TUX PUCKOB IOCBHIIEHO MHOIO ITyOAMKAIIUM
U UccAaenoBaHui (3, 4].

B kayecTBe PHCKOB pacCMaTpPHUBAIOT PaCHpOCTpaHEeHHE KHUOepTeppopHs3-
Ma, HEBO3MOXKHOCTB obecriedeHuss 0€30I1aCHOCTH IEePCOHAABHBIX U APYTHUX BHIIOB
JAaHHBIX; HOBbIE (POPMBI KYABTYPHOH arpecCuu, CriocOOHOM MPUBECTH K yTpaTte 1ie-
ABIMHU COODIIIECTBAMHU CBOEM KYyABTYPHOM M HAITMOHAABHOW UIAEHTUYHOCTH U Ca-
MOOBITHOCTH; HETATUBHOE BAUSHHE Ha IICUXUKY AIOZEH BCAEICTBUE «II€pPErpy3ar
nHopMalued U MOTEePU Pa3AUYUSa MEXKIY BUPTYAAbHBIM MHUPOM U IeHCTBU-
TEABHOCTBIO U T.II.

B meaoMm B myOaMKaiysax, oOCYKIAIONIMX OOAMK OymayIero MH(POpPMAaIlHOH-
HOTO OOIIeCcTBa, IIPEACTAaBAEH BECh CIIEKTP HACTPOEHHH U OXUAAHUH: OT
KpalHero ornTUMH3Ma OO0 IMOAHOTO MHecCHMU3Ma. [IpudyeM, Kak ITpaBUAO, BBI-
CBEYUBAIOTCS AUIIb OTAEAbHBbIE aCIIEKTbl CAOXKHOTO ITpollecca Iepexona K HH-
dopManmOHHOMY OOIIIECTBY, YTO HE ITO3BOASIET ITOHSTH OOIIYI0 KAPTUHY U BBI-
paboTaTh PEKOMEHOAIIUHU [0 PEIEeHUI0 HUMEIIUXCcs mpobaeMm. Ilpu aToMm He-
PeOKO IepPeMEIINBAIOTCS IIOHATHUS «II€PCIEKTUBBDY, «T€HOEHIIMH», «BBI3OBHI,
«PUCKH», «yTPO3bI», YTO €Ille DOABIIIE OCAOXKHSIET IIOHUMAaHHE TOr0, C KAKOTO TH-
na npobAeMaMu Mbl UMEEM IEAO.

CoBpeMeHHBIY HCTOPUYECKUU II€pHOL COOTBETCTBYET BTOPOU (3aBeplia-
omlert) ¢gase mocaegHEH W3 TAODAABHBIX «3IIOX IIE€PEMEH», KOTOpPbhIE€ SIBASIAUCH
CAEICTBUEM TE€XHOAOTHYECKHUX PEBOAIOITUH.

[TlepBag amoxa rnepeMeH («ropoAcKasli PEBOAIOIINS») CBd3aHa C pacIpocTpa-
HEHHEM OpOH308blX OPYOHH (IepeXxon OT HEOAHTa K OPOH30BOMY BEKY), C ITOSIB-
A€HUEM peMeceA, TOHYapPHBIX U3IEAUH, TOBO30K Ha KOAECAaX.

Bropag smnoxa nepemeH («oceBoe BpeMs» 110 K. fcniepcy [11]) cBg3aHa ¢ pac-
IIPOCTPAHEHUEM JKeJIe3HblX OPYAUH (Iepexoll K KEAe3HOMY BEKY), JaBIIUX pe3-
KUY TOAYOK B Pa3BUTHUU 3€MAEMIEAUsI, BOEHHOTO U CTPOUTEABHOTO [eAd, Ha3eM-
HOT'O ¥ MOPCKOT'O TPaHCIOpTa.

TpeTbsa sri0xa mmepeMeH (CoOBpeMeHHasl) SBUAACh CAEICTBUEM NPOMbBLULILEH-
HOU PEBOAIOIINU, B pe3yAbTaTe KOTOPOH PYYHOU TPy CTaA 3aMEHSIThCS MAalllUuH-
HBIM Ha OCHOBE HCIIOAB30BaHUS HAYYHO-TEXHUYECKUX JOCTHUKEHUH.

B raxkayro 31moxy MOsIBASAUCH ODIIIECTBA, AMIUPYIONINE B OCBOEHHUH HOBBIX
TEXHOAOTHUM, KOTOpble HAaUYMHAAU OKa3bIBaTh KOHOMHUYECKOE U ITOAUTHUYECKOE
BAUSHUE Ha apyrue odmlecTBa. PacnimpeHre 30H UX 9KOHOMHWYECKOTO M [TOAUTH-
YEeCKOT0 BAUSHUS ITPHUBO/IUAO K IIPOIIECCaM «2/100aU3AUUUN:

— «TOPOJCKAasl PEBOAIOIHs» 3allyCTHAA MIPOLECC Mepexona OT IAEMEHHBIX
COI030B K PaHHUM T'oCyJapCTBaM;

— «OCeBOe€ BpeMs» 3aIlyCTHAO MHpollecC (POPMUPOBAHUS OOIIMPHBIX HMIIE-
pUii, TIOTAOIIABIINX PaHHUE T'OCyAapCTBa;
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— IIPOMBIIIAEHHAS PEBOAIOLIYS 3aIlyCTHAA IIPOLIECC SKOHOMHUYECKOH M II0-
AUTHYECKOH raobasmnszalinu B Maciurabax Bcel nmaaHeThl.

B cBoro ouepenb, mporiecchl raodbasuzauu (GopMUPOBaAH HOBYIO COIIHAAb-
HYIO PE€aAbHOCTB, IIOPO3KIAaAH HOBbIE (DOPMBI COITMAAbHON OpraHU3allll U caMo-
OpraHu3allu¥, AOMAaBIIHE IIPEKHHUE CTEPEOTHIIBI U TpaaAulUN. IOTO IIPHUBOLHAO
K KpU3UCaM CO3HaHU4, K IICUXOAOTHYECKON ppycTpalini, K HEOOXOAUMOCTHU 3a-
MEHBbI MPEXHUX TyMaHUTAPHBIX TEXHOAOTHH, IOTEPSBIINUX CBOIO 3(PPeKTUB-
HOCTh, Ha HOBBIE, Ooaee 3(Pp(PEKTHUBHBIE B CAOKHBIIHNXCS YCAOBHUSIX (IIPHMEPOM
5TOMY IBASETCS IIOSIBAE€HHE MHUPOBBIX PEAUTHM B «OCEBOE BPEMS», IMPUIIEAIINX
Ha 3aMeHY TPaAUIINOHHBIM 93bIYE€CKHUM PEAUTHIM).

B smoxu mepemeH Bcerjja BO3HUKAIOT BapUaHTHI pa3BUTUS (Tak, HaAIIpU-
M€pP, B 3II0Xy PaAHHEr0 XpPHUCTHAHCTBA CYIIECTBOBAAO MHOIO €r0 BE€PCHM, KOTO-
pble uaeiHo 00POAUCE APYT C ApyroM. B pesyabrate chopMupoBasach KaHOHU-
Jyeckasd BepCHd XPHUCTHAHCTBA, yTBEpPKAeHHasd BceaeHCKMMH cobopamu, a Bce
OCTaAbHBIE BEPCUU OBIAU OOBIBACHBI €PECSIMHU).

B aroboMm caydae, AOTHKA IIOCAEQOBATEABHBIX CTAIUH «3II0X IIEPEMEH» CAe-
OYIOIAas:

BO-IIEPBBIX, CHa4YaAa IIPOUCXOAUT TEXHOAOTHUYECKUU PBIBOK Ha OCHOBE OT-
KPBITUS U IIHPOKOTO BHEAPEHHUHA HOBBIX TEXHOAOTHH, PE3KO PACHINPAIONINX
IIPOU3BOZICTBEHHBIE U BOEHHBbIE BO3MOXKHOCTH (3TO CTaAUusl pallMOHaAu3Ma, IIpe-
BOCXOACTBO MaTepHUaAbHOTO HaJ AyXOBHBIM). B pe3yabTaTe HOBBIE TEXHOAOTUU
U3MEHLGIOT MaTepHUAABHBIN MUD;

BO-BTOPBIX, PEBOAIOIIMSI B BOEHHOM [E€A€ HA OCHOBE HOBBIX TE€XHOAOTHUH
IPUBOAUT K 3aBOEBAHUIO TEPPUTOPHUHN, K PACHINPEHUIO T'PAHUIl CTPAaH-AHUAEPOB.
B cBoro ouepenp, pacHiupeHre I'paHUIl IPUBOAUT K MHTEHCU(PUKAIIUU TOProB-
AU, K TIOBBIIIEHUIO SKOHOMUYECKOH M HH(OPMAIIMOHHOM CBSI3HOCTHU O0BEIU-
HEHHBIX TeppUTOPHH. [IpoucXoaUT 3KOHOMUYECKAss U IIOAUTHYECKasl «TAODaAM-
3alysi» B IIpeeAax T'paHHUI], OXBad€HHBIX HOBBIMH TE€XHOAOTUSMH. Bo3HuKaeT
HOBasl CollMaAbHasl PeaAbHOCTE;

B-TPETHUX, HOBAas COlMaAbHAas PEAABHOCTH AOMAaeT CTEPEOTHUIIBI CO3HAHUSI,
aeraeT Hed((EKTHBHBIMH TPagUIMOHHbIE KOMMYHHKATHUBHBIE TEXHOAOTHH.
OOmIecTBO CTAaHOBUTCH HEYCTOMYMBBIM. BO3HHKaeT TIyMaHUTApHBIM KpPHU3HC,
HaYMHAEeTCd IIOMCK CIIOCOOOB amaliTallid K HOBOM COIMAaAbHOH pPeasbHOCTH.
[Ipu 3TOM 3apaHee HEWU3BECTHO, KAKO# Croco0 aJamnTalud OKasKeTCs YCIIelll-
HbIM. OOIIECTBO BCTYIIAET B IIOAOCY I'yMaHUTAPHBIX PUCKOB;

B-4ETBEPTHIX, B KOHEYHOM HTOT€ ITPOUCXOAUT II€PECTPOMKA AyXOBHOU
cpepbl, Ha HEePBBIM MAAH BBIXOAAT T'YMaHHUTapHBIE BOIIPOCHI, IIEHTPOM BHUMAa-
HUS] CTAHOBUTCH HE MaTe€pPHaABHBIN MUp, a YeAOBEK. PeBOAIOIMS B TEXHOAOTHSIX,
3aIllyCTHUBIAs «3TI0XY IIepeMeH», 3aBeplllaeTcsd KapAUuHaAbHOR TpaHcdopManuei
B T'yMaHUTapHOU cdepe: YeAOBEK CTaHOBUTCS APYTHUM (3TO SPKO BUIHO, €CAU
CPaBHUTH YEAOBEKA S3bIYE€CKON AHTHYHOCTH U YeAOBeKa XpUcCTHaHCKoro Cpen-
HEBEKOBBbS).

Ha nepBpIX AByX CTaAugaX aKIIEHT CMEIIEH Ha MaTe€pUaAbHOE IIEPEyCTPO-
CTBO MHUpa (Ha OCHOBE HOBBIX TEXHOAOTHH), Ha TpeThed U YeTBEpPTOH cTaguu
aKIEHT CMeIllaeTcd Ha TpaHC(OopMaIllio YeAOBeKa M oD0IlecTBa, UX aIaIlTallHio
K HOBBIM YCAOBUSIM.

13



1(133)-2024 lOpuamnyeckana mbicnb

Hayaano coBpeMEHHOH «3IIOXH IMEPEMEH» — IIPOMBIIIACHHAA PEBOAIOIIULA
XIX Beka — 3alyCcTHAa IIPOLIECC 3aMEHBbl PYYHOI'O TpyAda MalIMHHBEIM. [Ipu sTOoM
MallluHa AWIIb UMUTHPOBaAa PyYHOH TPYyHd, HO eAasa 3TO ObICTpPeEe U IIPOU3BO-
OUTEAbHEE; YeAOBEK B IIPHHITUIIE MO02 €€ 3aMEHUTh, BO3BpAT K MUPY 6€3 MallluH
B IIPUHIIUIIE ObIA BO3MOXKEH.

Ha HbIHenIHed cTaauy COBPEMEHHOM «3IIOXH IepeMeH» (LudpoBas peBo-
arorusa XXI Beka) IIPOUCXOAUT IIOCTEIIEHHAad 3aMeHa HHTEAAEKTYaAbHOTO TpyAa
IUGPPOBBIMH TEXHOAOTHUSIMH, 3aMEHa YEAOBEYECKOI'0 HHTEAAEKTA HCKYCCTBEH-
HBIM HHTEAAEKTOM. [IpH 3TOM HMAeT MHTEHCHUBHOE BHEAPEHHE TEXHOAOTHMYECKUX
oIlepallrii, KOTopble YeAOBEK caM 0e3 KOMIIbIoTepa He MOo’Kem BBIIIOAHUTD: de-
AOBEK yXK€ Heé aBTOHOMEH, OH 3aBHCHM OT PEaAW30BAaHHBIX B COLIMAABHOH CH-
cTeMe IIU(PPOBBIX TEXHOAOTHH.

Kak caencTBHe BCErO BBILIEIEPEYHCAEHHOIO:

— UQPOBbIE TEXHOAOTHHU IIOCTEIEHHO YHHUYTOXKAIOT aBTOHOMHOCTDH Y€AO-
B€Ka, CIIOCOOCTBYIOT (POPMHPOBAHUIO 3IKECTKOI'O OPraHU3aIlMOHHO-IIPOU3BOI-
CTBEHHOI'0 MeXaHH3Ma, B KOTOPOM UYEAOBEK yTPadUuBaeT pPeasbHYIO CBOOOMY BbI-
bopa (rmepexoa K 00IIeCTBY-OpraHu3My);

— BO3HHKAaeT CHABHAS 3aBHCHUMOCTH OOIIecTBa OT IU(MPOBBIX HAATHOPM
U UX CO3MATEAEMH;

— HOBBIY IIU(PPOBOY MUP OKA3bIBAET MOIITHOE IICUXOAOTUYECKOE NaBAEHUE
Ha 4eAOBEKa.

Hacrtynaer OudgypkanmuoHHOE BpeMs: AHMOO HCKYCCTBEHHBIH HMHTEAAEKT
U WHQOPMAIIMOHHBIE TEXHOAOTHH CTaHYT 3(PPEeKTUBHBIMU ITOMOIIHHUKAMH 00-
IIIECTBA, ITOBBIIIAIONIMMU KadyeCTBO JKH3HHU YEAOBEKa M CTEIIEHU €ro CBOOOIBI,
AnbOO OHU (BepHee, UX CO3MAaTEeAH) CTAHYT JKECTOKHUMH «X03I€BaMH», AHUIIIAIOIIIH-
MU YeAOBeKa aBTOHOMHOCTH U IIpaBa Ha pPeaAbHBIN BBIOOD.

B Hacrosinmiee BpeMsd HOBBIE CMBICABI ITOHSTHE «IIU(PPOBas I[ITMBUAH3AIINL
IIPHOOpPETaeT B CBS3H C pa3paboTKOM HCKYCCTBEHHOIO MHTEAAEKTA, CO3JaHHUEM
MeTraBceaeHHOU (KomItaHUua Meta mpr3HaHa 5KCTPEMHUCTCKON opraHusalyeidl Ha
Teppuropuu Poccutickoit denepariuu), pabotToil Ham oIUPPOBKON Y€AOBEUYECKO-
ro CO3HAHUY U IIU(PPOBBIM TOTAAUTAPU3MOM, PEAANUIYIOIIMMCS B HEIIPECTAHHOM
BH/IEOKOHTPOAE 3a YEAOBEKOM. B 3ToM KoOHTeKcTe IudpoBasd IHUBHAU3AIINLI
BOCIIPUHHMAETCS HE KaK BHEIIHSA Cpella, HO KaK HEOThEMAEMAas YacTh YE€AOBE-
4YeCKOHM CyIIHOCTH. B CBs3M ¢ 9TUM, IIpollecChl IIU(PPOBHU3AIIUY BOCIIPUHHUMAIOT-
csl HEOOHO3HAYHO, TaK KaK HEKOTOpble ITU(POBBIE PEIIeHUd HECyT B cebe I10-
TEHIITMAABHYIO YT'PO3Y AL YEAOBEYECTBA.

Takzke B HacToslIllee BpeMsl B HAYYHOU AUTepPATypPE MOSIBHAOCH IIOHATHUE
«aqudpoBoit yeaoBek» (Homo Digitals), mog KoTopbIM ImOHUMAaETCHd HOBBIH CO-
MUOKYABTYPHBIM THUII AMYHOCTH, YbU KOMIIETEHIIMH U PECYpPChl OTAMYAIOT €ro
OT OOBIYHBIX AIO/IEH U CO30AI0OT €My IIPEeUMYIIEecCTBa A KU3HU B IIUPPOBOM
obmectBe [5, c. 6]. OH cBoOOMHO BAazeeT PA3AUYHBIMU TafKeTaMH, BeO-
cepUHIOM, TEeXHOAOTHUSMHU paboThl C HHUMPPOBBIMH OAaHHBIMH, IpHEMaMU
9AEKTPOHHOH KOMMEPIINHU, 3HAeT OCHOBBEI SMM, 6aok4yetiHa, Kubepbe3omnacHo-
CTH, paboTel c Helipoceramu. Byayiiee Homo Digitals Bo mHoroMm OyaeT 3aBuU-
CETh OT YCIENIHOCTH peaAu3allid IIPOEKTa II0 co3gaHuio HelipoHera, rao-
6aabHOM KOMIBIOTEPHOU ceTu ImokoaeHUs Web 4.0, B ocHOBe KOTOpoH OyayT
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A€¥KaTh UHTETPUPOBAHHBIE IAAT(ROPMBI T'HOPHUIAHOTO HCKYCCTBEHHOIO HHTEA-
AekTa [7, c. 26].

OCcoBGEeHHOCTBIO AHHOTO HCKYCCTBEHHOI'O HHTEAAEKTa OyaeT BBICTYIATH
ero Helpo-ceTeBasd KBaHTOBAsI CyIIIHOCTh, & €r0 HadHadeHHe OyIeT 3aKAI0YaThCS
B JIOTIOAHEHUH U YCUAEHUH YeAOBeUYeCKHUX criocobHocTel [2]. [TaaH MeponpuaTuit
(¢«mopoxkHas KapTa») IO CO3MAaHUIO HEHpoHeTa MpPEeACTaBA€H Ha O(MHUIINAABHOM
caiiTte HallmoHaAbHOM TEXHOAOTHMYECKOH WHHUIIMATHUBBI, & OTBETCTBEHHBIM doejie-
PaABHBIM OPraHOM MCIIOAHUTEABHOM BAACTH 3a €T0 peasu3allyio gBaseTcs Mu-
HUCTEPCTBO HAyKH U BbIcHIero oOpasoBaHus Poccutickoit Peneparnu. CoraacHo
[Tactiopty «gopoxkHoOM KapThl» K 2035 roay B Poccuu noaxkeH copmMupoBaThHCI
IIOAHOIIEHHBIY PBIHOK HeHpoHeT [8].

PazpaboTrku B obaacTu co3maHUS OONOAHEHHOM peaAbHOCTH Ha OCHOBE
HeHWpoHeTa MOXKHO CYHTATh T'AaBHBIM IIIaroM Ha IIyTH K Pa3BUTHIO LIU(PPOBOTO
obirtectBa. [Iag IIOCTpOeHUS HeMpoHeTa HEeoOXOAUMO CcO31aTh KOMMYHUKAIIMOH-
HYIO MOJIEAb MO3T-KOMITBIOTEP-MO3T, YTO MOXKET OBITh PEaAu30BaHO C IIOMOIIBIO
SAEKTPOHHBIX HUMIIAQHTOB, TO €CTh YUIIMPOBaHUd. VX HMcrnoab3oBaHHE ITIO3BOAUT
co3aTh HEMPOKOMIIBIOTEPHBbIE HMHTeP(ENChl BBOAA-BbIBOAA HH(MOPMAIUMU A
KOHTPOASI MO3TOBO¥ aKTHBHOCTU. OTOT acHeKT IHU(POBU3AIUU Ha NAaHHBIN MO-
MEHT SBAdeTCHd Hauboaee MUCKYCCHOHHBIM, BBI3bIBAsl CIIOPHI O II€A€COO0pasHo-
CTHU HAy4YHO-TEXHUYECKOTO ITporpecca.

CaemyeT cOraacuUTBCH C T€M, UYTO B CKAQAbIBAIOIEHCs CHUTyalluU IIPO-
TPECCHUPOBAHUA HWH(POPMAIIMOHHO-TEXHOAOTHYECKOH 3aBHUCHMOCTHU, POCCUMCKOE
roCcylapCTBO HaXOOUTCSI B MEXKKOOPAMHAIIMOHHBIX OTHOWIIEHUAX (KOHCTHUTY-
IIMOHHBIX, COIIMAABHBIX, YKOHOMHYECKHX, ITOAUTUYECKUX, KYABTYPHBIX, (PU-
HaHCOBBIX, BOEHHBIX, 9KOAOTUYECKHUX U APYTHUX) HAIIPABACHHBIX Ha ITPEO0AE-
HUEe Pa3AHYHBIX 0aphepoB Ha IIyTU OOpeTeHUSd U JaAbHEHIIIero rocyiapcTBeH-
HOTO TEXHOAOTHYECKOT'0O CyBepeHHUTeTa. be3ycaAoBHO, B 3TOM HallpaBAE€HHUHU He-
00XOQUM TEXHOAOTHYECKHUH ITPOPBIB, KOTOPHIH Oyner criocobcTBOBATH cTabU-
AU3aIlUN Pa3BUTUS OTHOIIEHUH 110 00ECIIeYeHUIO0 TOCYJapPCTBEHHOTO TEXHOAO-
rudyeckoro cyBepeHurera. Kpome atoro Poccuiickaa denepanusa CTaAKUBaeT-
Cd C BHENIHEIIOAUTHYECKOH HAaIIPAKEHHOCTBHIO CO CTOPOHBI 3alaHbIX CTPaH
peasnu3yrmnmx pycoobCcKyo IMOAUTHKY. OOHaKO, yXKe CYLIeCTBYIOT HHCTPY-
MEHTBI AL IIPEOJOAEHUI 3TOr0 NpenaTcTBusd [2, c. 21]. JJocTaTo4yHO cocAaTh-
ca Ha HanmonaabHyio nporpammy «lLludgpoBaa skonomuka Poccutickoit demne-
panumn», KoTopad BKAIOUaeT B cebd IIecTh (peaepasbHBIX ITpoeKToB: «Hopma-
TUBHOE peryAupoBaHue IIU(PPoBOH cpenrpl», «MHPOpManmonHasa nHPpPacTPyK-
Typar, «Kanper masg nudcgpoBoit 3rkoHOMUKW», «WHopmarmonHasa 6e3omac-
HOoCTh», «lludpoBrle TexHosorum» U «L{ugpoBoe rocymapcTBeHHOe yIIpaBAe-
Hue» [2, c. 26].

CTOpPOHHUKM TEXHOIIECCUMHU3Ma CpPaBHHUBAIOT IPAAYIILyI0 3py HelpoHeTa
C LIMQPOBBIM TOTAAHUTApPU3MOM, TaK KaK IU(PPOBOH KOHTpPoAb Haa Homo
Sapiens Aerko IIpeBpaTHUT €ro B yIpaBaseMoro oOumopobora-kubopra (Homo
Digital). Bmecte ¢ HUMH IIpeACTABUTEAN IPABOCAABHOMN IIEPKBU 00€CIIOKOEHBI
TEeM, YTO YHUITUPOBAHHE SBASIETCS BMENIATEABCTBOM B 00pa3 u momobue Bora,
KOUM SIBASETCS YEAOBEK, CAE€IOBAaTEAbHO, AHIIIAeT ero OaaromaTv M BEYHOU
KU3HU [6, c.10].
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B HacTogmiee BpeMsi 3Ha4YHUTEeAbHAs A0AI BCEX KOH(AUKTOB MEXKAY TOCy-
JapcTBaMHU IIepeHeceHa B HH(POPMAIMOHHYIO cdepy. ITOT MOMEHT IIPUBEA
K TpaHc(opMalllu MOAXOA0B K IOHATUIO «BO€HHAasl MoIlb». «[pybas cuaa» opy-
KU 3aMEHSIETCS «MATKOM CHAOM» YOEXKIEHUS M IICUXOAOTHYECKUX MAaHHUITyASIITUH.
[IpruMeHeHNe 3TOro IpHHIUIIA TpeOyeT IepeoCMbICAEHHS II0AXO0/I0B K (popMHUpoO-
BaHUIO BOEHHOU CTpaTeruy B HOBYIO 31I0XY. JJOMHUHUpPYIOIIAS POAb HH(OPMAIINU
1 MH(QOPMAIIMOHHBIX TEXHOAOTHH, a TaKKe HallpaBAEHHOCTh Ha OOpBOy C IIPHH-
IUIINAABHO HOBBIMU yI'po3aMH HH(POPMAIIMOHHOM 3MO0XU 3aCTaBUAM PYKOBOII-
CTBO HEKOTOPBIX 3aIlaAHbIX cTpaH, B yacTHocTu CIIA, 6oaee aKTUBHO BHEAPSTH
HOBbI€ KOHIIENIIUHK (POPMHPOBAHUS BOOPYKEHHBbIE CHABI. K TaKUM NOHATHAM
OTHOCHUTCS ITIOHATHE «KHOEPBOUHEBD.

[Io MHEHHIO HEKOTOPBIX S9KCIIEPTOB, CUTyallud B cdepe obecriedeHUus
HaIlMOHAaABHBIX HHTEPECOB B cdepe HHGOpMaIMM 3HAYUTEABHO YXYAIIHAACH
riocae TepakToB B CIIIA 11 centsbpst 2001 r. u mpogoAXRaeT yXyAIIaThbCs 110 cei
neHb. [Ipoucxoasinee ecTb He YTO MHOE, KaK U3MEHeHHe OaaaHca CUA, Ilepepac-
npeaeseHue cdep BAUSHUA BHYTPH NPUHIUINHNAABHO HOBOM c(epbl KU3HEH-
HBIX MHTEPECOB COBpPEMEHHOr'o ofbmiectBa — cdepbl HH(popManuu. KarodueByro
POAB B 3TOM IlepepacnpenescHun cerogaa urparwotT CIIA.

CoBpeMeHHbIE MOOCTHUXKEHHS B 00AaCTH HHQOPMAIIMOHHBIX TEXHOAOTHH
y3Ke KOCHYAHCH OOABIIIMHCTBa cep Om3Heca, TOCyJapCTBEHHOM U OOIIeCTBEH-
HOU MEesaTEeABHOCTU ITPaKTHYECKU BO BCEX permoHax Mupa. MHpopmMalmoHHbIE
TEXHOAOTHH U CBA3aHHAS C HUMH HMH(OPMAIlMOHHAS PEBOAIOIINSA CTAAW OLHUM
13 BasKHEHUINX (PaKTOPOB, CIIOCOOCTBYIOUIMX AWHAMHUYHOH TpaHCcdOpMAaIlUU
obIecTBa, €ro Iepexoay OT IIOCTHHIAYCTPHUAABHOI'O of0lnecTBa K WHGOpPMAIU-
OHHOMY.

BakHO OTMETHUTEH CyIleCTBEHHbIE OCOOEHHOCTHU Pa3BUTHA HH(POPMAIINOH-
HBIX TEXHOAOTHH U BAUSHUA UHAPOPMAIITMOHHON PEBOAIOIINH.

1. PazpaboTka HOBBIX TEXHOAOTHH OyZeT HeNpepbIBHO CTUMYAWPOBATH
HMH(MOPMAIIMOHHYIO PEBOAIOIIHIO.

2. UudopMmalioHHass pPeBOAIOIIMS IIOPOIUT HOBBIE OM3HEC-MOAEAH, KOTO-
phle CYIIECTBEHHO TPaHC(POPMHUPYIOT AEAOBOH U (PUHAHCOBBIY MUP.

3. UndopMmanioHHas PEBOAIOIUS CYILECTBEHHO 3aTPOHET MeXaHU3MBbI
yIIpaBA€HHUS OOIECTBOM M CO31ACT HOBBIX IIOAUTHYECKUX UT'POKOB.

4. UadopManiioHHasl PEBOAIOIIHMS OCTaHETCs MHOTOAUKOH u OyzeT dop-
MUPOBATHCH COITUAABHBIMU U KYABTYPHBIMH IIEHHOCTSIMHU.

5. CoxpaHutca MHoOroakTopHas popMa M XapaKTEepPHCTHKa HallMOHaAb-
HOT'O II0AX0[a K BOCHPHUATHIO HHPOPMAIITMOHHON PEBOAIOIINH.

K OCHOBHBIM TE€HAEHIIUAM Pa3BUTHUS M€OIIOAUTHYECKOM 0O0CTaHOBKH B MU-
P€ MOXKHO OTHECTH CAE€AYIOIIIHE:

— B 6amxatimme 10-20 aer CILIA ocraHyTca B aBaHrapzae WHQOpPMAIHU-
OHHOMU PEBOAIOLIUH.

— HNupopmarmonHasd peBoamolnda B EBpome OymeT pasBUBaThCI MEOAEH-
Hee U HECKOABKO HMHBIM IIyTe€M, OTAMYHBIM OT ee pa3Butud B CIIIA u Kanaze.

— B Oamxkatimue 10-20 aet pspg crpaH A3MaTCKO-THXOOKEaHCKOrO Peruo-
Ha TIPOJIOAIKAT CTPEMHTEABHOE Pa3BUTHE U MaclITabHOe HCIIOAB30BaHHE HH-
dopMaITMOHHBIX TEXHOAOTHH.
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— leomoauTHyeckue TEHAEHIIUU, KOTOPBIM coAedcTByeT HHQOPMAaIIMOH-
Has PEBOAIOIIMS, MOTYT O0003HAYUTL HOBBIE BBI30BHI HAIIMOHAABHOU 0e30I1acHO-
ctu CoenquHeHHbIM lllTaTaM ¥ APyTrUM pa3BUTHIM CTPaHaAM MUpA.

[IoCKOABKY TEMIIBI IEPEYUCAEHHBIX TEXHOAOTHYECKHUX PEBOAIOIIUN BO3pac-
TAIOT, & UX CHHEPreTUYECKOE BO3AEHCTBHUE YBEAMYHBAETCS, PACTET U IIOHHMA-
HUE TTIOCAEACTBUN HUX BO3IeHCTBULA Ha oOIecTBO Oyaylero. B Xome ykazaHHBIX
TEXHOAOTHYECKUX PEBOAIOIINN COXPAHUTCH HEPABEHCTBO OTAEABHBIX HAIUU U pe-
THOHOB ITAQHETBI; 0OA€e TOTO, YCKOPEHHE TEMIIOB TE€XHOAOTHUYECKOU PEBOAIOIINHU
IPUBEIET K YTAYOAEHUIO HEPABEHCTBA, U KaK CAEICTBHE — K HEObIBAAOMY POCTY
HaIIPSKEHHOCTH BO BCEM MHUpE.

['aaBHOU yrpo3o#i mHpoOpMalmoHHo# Ge3omacHocTH aad Poccutickoit Pe-
Jepalliu IBASIOTCS TTAQHbI HEKOTOPBIX 3alaHbIX cTpaH, B ocHoBHoM CIIIA, uc-
IIOAB30BaTh CBOE IIPEBOCXOACTBO Hal Poccuel, BO3HUKIIEE B PE3YABTATE UHTEA-
AEKTYaAbHOT'O pa3pblBa B OpPraHU3alllld U TEXHOAOTHUSX BeAeHUS HHEOpMAIU-
OHHBIX BOWH B YCAOBUSX €OHUHOTO TAODAABHOTO HH(GOPMAIIMOHHOE MPOCTpPaH-
ctBo. B Hacrosiee Bpems CIIA HapammuBaroT paboTy IO peasu3alldu CBOeH
CTpaTeruu HaAIlUOHAABHOM pas3Beaku. Lleabio mpoBOAMMOI pabOThl SABASIETCS
obecrieyeHre II0JaBASIIOIIET0 MH(POPMAIIMOHHOTO MHPEBOCXOACTBA IIyTEeM HaBSd-
3pIBaHUS WH(MOPMAIIUH, YTO CTHUMYAHPYET BOEHHO-TIOAUTHYECKOE PYKOBOACTBO
OPYTHUX CTpaH K HNpUHSTHIO BBITOAHBIX nad CIIIA pemrenuii. KaroueBBIMHU 5Ae-
MEHTaMHU JOCTHXKEHHUS LA€W HallMOHAaAbHOM MH(OPMAIIMOHHOM CTpaTEruu sB-
ASIIOTCSI yIIPaBA€HHE BOCIHPUSTHEM IIEA€BOH ayaUTOPHUH U (POPMHPOBAHHE «00-
IIECTBEHHOTO MHEHHS» IIOCPEACTBOM MAaHUIIyAUpPOBaHUdA HHGpopManueit. Oc-
HOBHOU (popMOH MOCTHKEHHUS IieAell SIBAGIOTCH HEHACHUABCTBEHHBIE IeHCTBUA
U Ha4aAo «0apXaTHBIX» PEBOAIOIIUH.

Hean HammoHaabHOM noauTuku CIIA OyayT moCcTUTraThCd IIyTeM BeAeHUS
cTpaTerudyeckoy HMH(QOPMAIMOHHOM BOMHBI C IIPUMEHEHHEM HACTYIIaTEABHOT'O
UH(POPMAIIMOHHOTO OpyKHUd. B 1mocaenHee BpeMsi B KadyeCTBE TAKOI'O OPYKHS
BCE€ dallle pacCMaTpPUBAIOT HE IIpOoTrpaMMHO-allapaTHble CpPeACTBa BO3OEH-
CTBUA Ha MHGPOpPMAIIMOHHBIE CUCTEMBI U MH(POPMAIIMOHHBIE PECYPCHI IIPOTUB-
HUKa, a CPEeACTBa U METOAbl MH(POPMAIIMOHHOI'O MaHUIIyAUpPOBaHUs. B 3apy-
OEXXHBIX CpelCcTBax MacCOBOM MH(OPMAIIUH ITOCAEIHUX AET KOAHYECTBO CTaTeH
U periopTaxked o cpencTBax U MeToAaX MaHUIIYASIIUN CO3HAHUEM (B YaCTHOCTH,
0 MeToAaxX HEUPOAMHTBHUCTHYECKOIO IIPOTPaMMHUPOBAHUS, THUITHO3a B OPYTHUX
MEeTOo[ax CYITECTHBHOI'O BAUSHHS), UCCA€IOBAHHS IICUXOAOTHMH AMYHOCTH U [P.
3HAQYUTEABHO PaACHIMPUAUCH. [loIBHUANCH HEKOTOpPHIE HOBBbIE KOHIIEMIINH, TaKHE
KaK «BUPTyaAbHasd BUPTYaABHOCTB», KOT/IA OCBEIIlEHUE COOBITHS B IIpecce cTa-
HOBUTCSI OOoAee BasKHBIM, YEM CaMO COOBITHE.

B xome pgma Hay4YHBIX HCCAENOBAHUM II0 TaKUM IIporpamMmam, Kak «MK-
YabpTpar, «<APTHUILIOK» U ApP., IPpOBeAeHHbIM ellle B 60-70 rogax mpomiaoro Beka,
00BEKTHBHO yCTAHOBAEHO, YTO HanboAee IMePCHEeKTUBHBIMH METOAAaMHU BeIeHUS
HUH(QOPMAITHOHHON BOWHBI ABASIIOTCSI UMEHHO METOAbl BO3/IEHCTBUA Ha WHIHUBU-
AyasbHOE, TPYIIIIOBOE U OOIlleCTBEHHOE CO3HAHUE.

Peaanzamus momgoOHBIX METOOOB Ha TOCYAapCTBEHHOM YpOBHE Tpedyer
IIepecMOTpa KAIOYEBBIX IIOAXOMOOB K IIPOBEAECHUIO BHEIIIHEN M BHYTPEHHEH IIO-
AUTHUKU rocylapcTBa B MH(POPMAIIMOHHYIO 3II0XY.
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Heo0xoamnMoCTh JOCTHZKEHUS TOAABASIONIETO MH(POPMAIIMOHHOTO IPEeBOC-
XOACTBa HaJ NPOTUBHHUKOM M COBEPILIEHCTBOBaHUA cyliecTByoleit B CIIA cu-
CTeMBbI IIpoBeeHUsT NHPOPMAITMOHHBIX 1 IICUXOAOTHYECKHUX olepaluii Obiaa no-
Ka3aHa II0CAE IETAABHOTI'O aHAAN3a aMEPHUKAHCKUMHU BOEHHBIMH SKCIIEPTaMHU pe-
3yAbTaTOB onepaiuil mpotusB FOrocaaBum, Ajgranucrana u Mpaka. B xoxe 3tux
KaMIIaHUH¥ aMepUKaHCKHE BOEHHBIE ellle pa3 yoeaJUuANCh B OTPOMHOM IIOTEHIIHA-
A€ CPEACTB MaHUIIyAUPOBaHUSA MH(OpMaIlue.

B Hacrogiee BpeMsi COCTOSHUE TAOOaABHBIX MH(POPMAIIMOHHBIX CeTeld BO
MHOI'OM HEINOAKOHTPOABHO HX cO3JaTeAsdM. EKeMecsayHO B CETU IIOSBASIOTCH
HOBBIe CMU, caliTbl pa3AMYHBIX PAAUKAABHBIX TPy U T.[.

B mocaengnee BpemMda MHGPOPMAIIMOHHOE IIPOCTPAHCTBO BCE Yallle HUCIOAB-
3yeTcd TEPPOPUCTAMHU OAd KOOPAMHAIIMH CBOEH OeSTEABHOCTH, OpraHH3alluu
KOMMYVHUKAaIIUY U IIpuUBAedeHUs (puHaHCcHpoBaHHUsg. Oco3HaBad MOTEHIIMAA HO-
BbIX MH(POPMAIIMOHHBIX TE€XHOAOTHUH, HEKOTOPbIE MEXKAYHAPOAHBIE TEPPOPUCTHU-
4YeCKHe OpTraHU3allMUi HeJaBHO IIOIIBITAANCH YCTAHOBUTH CBA3U C TAOOAABHBIMU
OHAAMH-COO0IIeCTBAMH XaKepPoB. TeppopuCThl mpopabaThIBAIOT CBOI BO3MOK-
HyI0 OyAyIyI0O HNPUYACTHOCTH K HMAQHUPOBAHUIO U OCYLIECTBACHHIO TEPAKTOB.
JlokazaHo, 4TO TEePPOPHUCTHI «Aab-Kauapl» KOOPAHUHHPYIOT CBOIO NEATEABHOCTDH
HUMEHHO C IIOMOIIBIO TAODAABHBIX ceTell. YcTaHOBA€HHE paboymxX KOHTAKTOB
MEXAY TEPPOPHUCTAMH U XaKEepaMU I'PO3UT PE3KUM CKA4YKOM B TEXHOAOTHYECKOM
Pa3BUTUU TEPPOPUCTOB, YTO MOKET IIPUBECTH K TOMY, YTO TEPPOPUCTHI O0PETYT
B OAMZKAMIINE ToAbl BO3MOXKHOCTh ITPOBOAUTE MacCIITaOHbIe aTaKu B MHOpMa-
IUOHHOH cdepe.

[TossBAEHME TPUHIIUITHAABHO HOBBIX CPEIACTB U CIIOCOOOB JOHECEHHUS aru-
TAIlMOHHOIO MaTepHasa [0 ayOuTOPHUH IIPU MIPOBEeNEHUU HWHQMOPMAIIMOHHO-
IICHUXOAOTHYECKHUX omepanuii. B nmocaenHye roapl ITUPOKO HCIOAB3YIOTCS HOBBIE
Meaua, Takre KakK CIIyTHUKOBOE TEAE€BUAEHUE U Paauo, IIUPPOBOE TEAEBUIAEHUE,
9AEKTPOHHAs II0YTa, BUPTyaAbHas peasbHOCTb U T. 1. C okTabpsa 2001 r. B ap-
munu CIIIA pericTByeT cHenUaAbHBIN LIeHTp CTpaTerndyecKoro BO3AEUCTBUL, Ha
KOTOPBIN BO3AOXKEHA KOOPAWHAIIUSA IIPOBEAEHUS CTPATETHYECKHUX IICUXOAOTHYE-
CKHX OIlepalliii, B TOM YHCA€ C IPUMEHEHHEM HOBBIX CPEICTB.

Hawvaao 2022 roga cTasno TOYKOM OoTcUeTa, pas3leAuBIlel MOYTH Bce cde-
PBI ZKU3HU POCCHHCKOTrO OOIIECTBA HA «I0» B «IIOCAE». 3aTPOHYAH 3TH PaIUKaAAb-
HbIe TIepeMeHbl U HH(popMaIlMoHHYI0 6e3omacHoCTh. Poccusa oka3zasach B IIeHTpeE
CTPEMHUTEABHO PACHIUPSIONIETOCS «KUOepIITopMar», CO34aBaeMoOTo PsSaoM (ak-
TOPOB — OT MOYTH OPUIINAABHOHN «IIU(PPOBOM» arpecCuu HeAPYy>KECTBEHHBIX I'OC-
YAAPCTB A0 BHYTPEHHHUX IIOTEHIIMAABHBIX YyTPO3 B BHE HEIOCTATKOB COOCTBEH-
HoYt UT-uHDppacTpyKTypHI.

HecayuaiiHo, odullmasbHblE BAAQCTH CTPAaHbl OLIEHHAM YPOBEHL YIPO3bI
Kak OecrperiefieHTHBIHN, TPeOyoLIui He3aMeIAUTEABHBIX U CAMBIX PEIIUTEABHBIX
OTBETHBIX MEP.

TakuM 00pa3oM, K OCHOBHBIM yIr'po3aM HH(OPMAIIMOHHO# 6e30macHOCTH
B 2024 rogy MOKHO OTHECTH CAEAYIOIIHE:

1. DDoS-aTaku. PacrpeneaeHHbIE aTaKHU THUIIA «OTKA3 B OOCAY>KHMBaHUM»
CTaAu caMOM pacHpoCTpPaHEHHOM yrpo30o¥d HH(POPMAIIMOHHON O6e30I1acHOCTH
Poccuu. C Hayasa 2022 rozma ux xKepTBamMu crasu: caiitel LlenTpuszbupkoma PO,
[Ipesugenra PP, JTocycayr, Pocceabxo3zHanzopa, PocrioTpeOHan3opa u mecsT-
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KOB peruoHaabHbIX CMU; cepBucer PXK/I, «1C», COepbaHKa; HHPOPMAITHOHHBIE
pecypchl IleTepOyprckoro MexkAyHapOgHOI0 KOHOMHYECKOTo dopyMa U BHE-
oxocTuHT Rutube; cetu PocaBuanuu u arpoxoanuHra «MupaTopr»; psn pOCCHH-
CKHUX CHCTEM OJAEKTPOHHOro mOOoKyMeHTooOopota (J0); maaTekHasd CHCTeEMa
«Mup» nu HanmonaasHas cucrema naatexxkHbix KapT (HCIIK). IIpu stom DDoS-
aTaky CTaAu MacliTa0Hee He TOABKO II0 OXBaTy, HO TaKiKe II0 CHA€ U II0 [IAU-
TEABHOCTH.

2. [IpexpalieHHe INOAAEPKKH IIPOrpaMMHOro obecmedeHusa. Komria-
HUU KPYITHOTO U CpeaHero Ou3Heca, a TaKyKe MHOTHE I'OCCTPYKTYPbI, YYBCTBO-
BaBIlIie cebs B MMOAHOM 0e30MacHOCTH IO 3alllUTOM ITPOrpaMMHOr0o obecriede-
HUS C 3aKpPBITBIM HCXOAHBIM KOAOM (closed source software, mpompueTapHOe
[T1O) BegylIX MHPOBBIX BEHIOPOB, IIEPBBIMH OIIYyTHAN Ha cebe redyaabHbIE I10-
caeacTBud udMeHeHusa HT-aanamiadpra. [locae BBeqeHNUI CAaHKIINM BBIICHHAOCH,
4TO «JKeAe300€TOHHBIEe» TapaHTUU NOAAEP:KKH SLA-AWIIEH3UH MOryT OYKBaABHO
UCTIapUTHCS OYKBaABHO 32 HECKOABKO MecslleB. KpymHble 3apyOeskHbIe ITPOU3-
BoouTear, Bpome Microsoft u SAP, HeogHOKpATHO 3adBASIAM, YTO IAAQHUPYIOT
IIPEKPATUTh IOAMEPKKY CBOMX HH(POPMAIIMOHHBIX ITPOAYKTOB [Ad KOpIlopa-
TUBHOTO ceKTopa B Poccuu. «Kubep-cyBepeHuteT Poccum OymeT onmupaThbcs Ha
AHAAOTUYHYIO IMPOAYKIIUIO OT oTedecTBeHHBbIX WT-KoMmmaHuii u pa3paboTKy
open-source pelieHun.

3. BpeaoHocHoe mporpaMMHOEe obecmedyeHHe. Bpemonocuoe IIO
(malware /«maaBapmu») — omHa U3 CaMbIX CTaApPbIX YyIrpo3 MHEOpPMAIIMOHHON 0e3-
OIIaCHOCTH, He IoTepdBIllasd aKTyaAbHOCTb U cerofHd. Ilo maHHBIM HUIAEPAAHII-
ckoro UT-cepBuca Surfshark, B 2022-2023 rony Poccuga crasa camoli «B3aaMblI-
BaeMoi» cTpaHol B MUpe, B pa3bl 00OTHaB coceliel 10 aHTUPEeUTHHTY — PpaH-
nuto, Usgonesuro u CIHIA. BpemoHOCHBIE IPOrpaMMbl MOTYT IIPOHUKATH HA KO-
HEeYHbIEe MAIIUHBI C IIOMOIIbIO COIITMAaABHOM MHXKEHEPHUH (HarpuMep, (PUIIIHHTA) —
IOAB30BaTeAd 0OMaHOM BBIHYKIAIOT OTKPBITH 3apaskeHHYIO CCBIAKY HAU (pabia,
a TakKKe YCTaHaBAUBATLCS CaAMOCTOSITEABHO — dYepe3 ySI3BHMOCTH B Opaysepax
HAW OIlepallMOHHBIX cucTeMax. [locae ycTaHOBKH Takad IIporpaMMa MOXKET
(ILITHOHUTE» 3a XO3SIMHOM YCTPOMCTBA, OTIIPABAATH KOH(MPHUAEHIINAALHBIE IaH-
HbIe 3A0YMBIIIA€HHUKY, IITH(PPOBaTh (paiiabl 1 AazKe IIpeBpalaTh MallliHy B «30M-
Om mas cetm OoTHeT, depe3d KoTopylo mpoBoxarcd DDoS-araku. ITocaeguum
TpeHaA0M B obaacTu BpenoHocHoro [1O craao nmepekarodeHHue akieHTa atak ¢ OC
Windows Ha momyasgpHbIe ollepallioHHble cucTeMbl Ha Linux/Unix. [To gjanHbBIM
cepBuca UT-pasBenku AV-ATLAS, uncao Momuduraiuii BPEeOOHOCHBIX IIPO-
rpaMM mof «/\MHYKC» BBIPOCAO 3a IIOCA€IHUM roa Ha 646%.

4.YTe4KH nmaHHBIX. lccaemoBatean u3 «Aabopatopum Kacriepckoro»
HOACYNUTAAU, YTO B MPOIIAOM M IO3aIrpomiaoM rogax 6oaee 150 000 poccusH
CTOAKHYAMCH C KpakKel y4eTHBIX NAaHHBIX B pa3AM4YHBIX cepBHcax. [lo cBeneHu-
aMm UT-cnenmaaucroB n3 kKomnanuu DLBI, crnerpasusupyromieiics Ha 3aliuTe
KOPIIOPATHUBHBIX JAaHHBIX, ¢ AeTa 2022 roga B JapKHETE IIPOHCXOAHAA MacCcoBad
CKyIKa 0a3 JAaHHBIX C ITapPOASIMH OT AKKAyHTOB TOCCAYXKAIIMX U COTPYAHUKOB
KPYITHBIX POCCUMCKHUX KOMIIQHUH.

[TpenroaaraeMmas 1eAb ITOMOOHBIX MAEHCTBUN — MacCUpPOBaHHAasI paclipese-
AeHHas KubepaTaka Ha KPUTHUYECKU 3HAYUMble OOBEKTHI HH(OPMAIIMOHHOMH
nHppacTpykTypbl (KMU) crpanbl. BorrpocoM BBIIBACHHS U MpPeayIPesKACHU
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IIOMOOHBIX HApPYIIEeHUH KHOepOe30macHOCTH 03a00THAOCH CaMO TOCYyAapCTBO.
Brimoanasa npe3uaeHTcCKUM yKa3 oT 01.05.2022 Ne 250 «O gOIOAHUTEABHBIX Me€-
pax 1o obecriedeHuio uHPoOpMalMoHHOM 6e3omacHocTu Pd» [1], MuHIUM(PHI
065g3aA0Ch 10 KOHIIA I'ofla CO34aTh OTKPBITBIM PEEcTp C IIepPedHEeM «HEIOITyCTU-
MbIx» UT-MHIIMAEHTOB, CIIOCOOHBIX ITonopBaThk padbotry KHUH.

TakuM o0Opa3oM, HMCXOAd M3 BCETO BBINIEN3A0KEHHOI'0, MOXKHO CEAATHb
CAEQYIOIIHE BBIBOBI.

Bo-nepBrIX, IIporiecc pa3BUTUs UPPOBOro obIiiecTBa HEOBICTPHIH, HO pe-
aan3yeMmblii. [AaBHag mmpobaemMa IpU €ro Co3MaHUM 3aKAIOYaeTcs B TOM, Kakas
POAB OyZeT oTBeZieHa B HEM YEAOBEKY: OMOpo0oTa MAU TBOpLA.

Bo-BTOphIX, B rocaenHue ronsl B Poccuu HabAromaeTcss CHUXKEHHE YPOBHS
IIOATOTOBKU CIIEIINAAMCTOB B 00AaCTU MH(POPMAIIMOHHBIX TEXHOAOTHUH, a TaKKe
X MacCCOBBIN BbIe3[ 3a pyOexk. Takasa cuTyaludg Ipo3UT TEM, UTO B OAMKaMIIMe
rogsl Poccust aMmuTcd HEOOXOAMMOrO MHTEAAEKTYAABHOI'O IIOTEHIINara, 6e3 Ko-
TOPOTO HEBO3MOXKHa pa3paboTKa U BHEAPEHHE HOBBIX MH(POPMAIIMOHHBIX TeX-
HOAOTHH B pas3anyHble cdepbl TOCyHapCTBEHHOH U OOIIIeCTBEHHON KH3HHU,
BKAIOYasd CUCTEMY O0OOPOHBI CTPAHEI.
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THE PROBLEM OF RISKS
IN THE INFORMATION CIVILIZATION

Andrey R. Talybov"

Annotation. The article analyzes the state of risks in information civilization,
including modern challenges and threats to information security in Russian society.

The process of digitalization not only complements our reality, making life more
convenient, but quietly enslaves a person, turning him into a slave of digital technolo-
gies and gadgets. In this regard, the concept of “digital society” is increasingly ap-
pearing in scientific circles, the meaning of which is currently still not clearly de-
fined. The attitude of the scientific community to the phenomenon of digital society
is also ambiguous: supporters of digitalization see in it a bright future for humanity,
while representatives of techno-pessimism predict the enslavement of people by arti-
ficial intelligence.

Key words: information civilization, risks, digital society, information technolo-
gy, artificial intelligence.

End of XX — beginning of XXI centuries marked by the transformation of
the world community from the industrial to the information phase of develop-
ment.

The society changed under the influence of new technologies is called “in-
formation society”. Moreover, the idea of a cybernetic (information) civilization
has appeared in the legal literature [9], with which great expectations have
been associated in the last decade [10]. Indeed, information technologies can
improve the quality of everyday life, make a breakthrough in the development
of science, healthcare and education, expand business opportunities, improve
the quality of government services and the efficiency of public administration.

At the same time, experts note that the emerging information society, in
addition to undeniable advantages, also brings with it new problems and risks.
Many publications and studies are devoted to describing these risks [3, 4].

The risks considered are the spread of cyber terrorism and the inability
to ensure the security of personal and other types of data; new forms of cultur-
al aggression that can lead to the loss of entire communities of their cultural
and national identity and originality; negative impact on the people’s psyche
due to “overload” of information and loss of distinction between the virtual
world and reality, etc.

In general, publications discussing the shape of the future information
society present the entire spectrum of sentiments and expectations: from ex-
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treme optimism to complete pessimism. Moreover, as a rule, only individual
aspects of the complex process of transition to the information society are high-
lighted, which does not allow us to understand the overall picture and develop
recommendations for solving existing problems. At the same time, the concepts
of “prospects”, “trends”, “challenges”, “risks”, “threats” are often mixed up,
which further complicates the understanding of what type of problems we are
dealing with.

The modern historical period corresponds to the second (final) phase of
the last of the global “eras of change”, which were a consequence of technologi-
cal revolutions.

The first era of change (“urban revolution”) is associated with the spread
of bronze tools (the transition from the Neolithic to the Bronze Age), with the
emergence of crafts, pottery, and wheeled carts.

The second era of change (“Axial Age” according to K. Jaspers [11]) is as-
sociated with the spread of iron tools (the transition to the Iron Age), which
gave a sharp impetus to the development of agriculture, military and construc-
tion, land and sea transport.

The third era of change (modern) was a consequence of the industrial
revolution, as a result of which manual labor began to be replaced by machine
labor based on the use of scientific and technological achievements.

In each era, societies emerged that led in the development of new tech-
nologies, which began to exert economic and political influence on other socie-
ties. The expansion of the zones of their economic and political influence led to
the processes of “globalization”:

— the “urban revolution” launched the process of transition from tribal
unions to early states;

— “Axial Age” launched the process of formation of vast empires that ab-
sorbed early states;

— the industrial revolution launched the process of economic and politi-
cal globalization on a planetary scale.

In turn, the processes of globalization formed a new social reality, gave
rise to new forms of social organization and self-organization that broke previ-
ous stereotypes and traditions. This led to crises of consciousness, to psycho-
logical frustration, to the need to replace old humanitarian technologies that
had lost their effectiveness with new ones that were more effective in the cur-
rent conditions (an example of this is the emergence of world religions in the
“Axial Age”, which came which replaced traditional pagan religions).

In eras of change, development options always arise (for example, in the
era of early Christianity there were many versions of it that ideologically fought
with each other. As a result, the canonical version of Christianity was formed,
approved by the Ecumenical Councils, and all other versions were declared
heresies).

In any case, the logic of the successive stages of “eras of change” is as
follows:

firstly, first there is a technological breakthrough based on the discovery
and widespread introduction of new technologies that dramatically expand
production and military capabilities (this is the stage of rationalism, the supe-
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riority of the material over the spiritual). As a result, new technologies change
the material world;

secondly, a revolution in military affairs based on new technologies leads
to the conquest of territories and the expansion of the borders of leading coun-
tries. In turn, the expansion of borders leads to intensified trade and increased
economic and information connectivity of the united territories. Economic and
political “globalization” is taking place within the boundaries embraced by new
technologies. A new social reality emerges;

thirdly, the new social reality breaks the stereotypes of consciousness
and makes traditional communication technologies ineffective. Society is be-
coming unstable. A humanitarian crisis arises, and a search begins for ways to
adapt to the new social reality. At the same time, it is not known in advance
which adaptation method will be successful. Society is entering a period of
humanitarian risks;

fourthly, ultimately, a restructuring of the spiritual sphere occurs, hu-
manitarian issues come to the fore, and the center of attention becomes not the
material world, but man. The revolution in technology, which launched the “era
of change,” ends with a radical transformation in the humanitarian sphere:
a person becomes different (this is clearly visible if you compare a person of
pagan Antiquity and a person of the Christian Middle Ages).

At the first two stages, the emphasis is shifted to the material reorganiza-
tion of the world (based on new technologies); at the third and fourth stages,
the emphasis shifts to the transformation of man and society, their adaptation
to new conditions.

The beginning of the modern “era of change” — the industrial revolution of
the 19th century — launched the process of replacing manual labor with ma-
chine labor. At the same time, the machine only imitated manual labor, but did
it faster and more productively; a person could, in principle, replace it; a return
to a world without cars was in principle possible.

At the current stage of the modern “era of change” (digital revolution of
the 21st century), there is a gradual replacement of intellectual work with digi-
tal technologies, replacement of human intelligence with artificial intelligence.
At the same time, there is an intensive introduction of technological operations
that a person cannot perform without a computer: a person is no longer auton-
omous, he is dependent on the digital technologies implemented in the social
system.

As a consequence of all of the above:

— digital technologies are gradually destroying human autonomy, con-
tributing to the formation of a rigid organizational and production mechanism
in which a person loses real freedom of choice (transition to a society-
organism);

— there is a strong dependence of society on digital platforms and their
creators;

— the new digital world puts powerful psychological pressure on people.

A bifurcation time is coming: either artificial intelligence and information
technologies will become effective assistants to society, increasing the quality of
human life and the degree of his freedom, or they (or rather, their creators) will
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become cruel “masters”, depriving a person of autonomy and the right to real
choice.

Currently, the concept of “digital civilization” is acquiring new meanings
in connection with the development of artificial intelligence, the creation of the
Metaverse (the Meta company is recognized as an extremist organization on the
territory of the Russian Federation), work on the digitization of human con-
sciousness and digital totalitarianism, realized in constant video monitoring of
a person. In this context, digital civilization is perceived not as an external en-
vironment, but as an integral part of the human essence. In this regard, digi-
talization processes are perceived ambiguously, since some digital solutions
pose a potential threat to humanity.

Also, the concept of “digital person” (Homo Digitals) has now appeared in
the scientific literature, which is understood as a new socio-cultural type of
personality, whose competencies and resources distinguish him from ordinary
people and create advantages for him for life in a digital society [S , p. 6]. He is
fluent in various gadgets, web surfing, technologies for working with digital da-
ta, e-commerce techniques, knows the basics of SMM, blockchain, cybersecuri-
ty, and working with neural networks. The future of Homo Digitals will largely
depend on the success of the project to create Neuronet, a global computer
network of the Web 4.0 generation, which will be based on integrated platforms
of hybrid artificial intelligence [7, p. 26].

A special feature of this artificial intelligence will be its neural network
quantum essence, and its purpose will be to complement and enhance human
abilities [2]. The action plan (“road map”) for creating a Neuronet is presented
on the official website of the National Technology Initiative, and the responsible
federal executive body for its implementation is the Ministry of Science and
Higher Education of the Russian Federation. According to the Road Map Pass-
port, a full-fledged Neuronet market should be formed in Russia by 2035 [8].

Developments in the field of creating augmented reality based on Neu-
ronet can be considered the main step towards the development of a digital so-
ciety. To build a Neuronet, it is necessary to create a brain-computer-brain
communication model, which can be implemented using electronic implants,
that is, chipping. Their use will make it possible to create brain-computer in-
terfaces for input-output information to control brain activity. This aspect of
digitalization is currently the most controversial, causing debate about the fea-
sibility of scientific and technological progress.

It should be agreed that in the current situation of progressing infor-
mation and technological dependence, the Russian state is in intercoordinating
relations (constitutional, social, economic, political, cultural, financial, military,
environmental and others) aimed at overcoming various barriers to the acquisi-
tion and further state technological sovereignty. Of course, a technological
breakthrough is needed in this direction, which will help stabilize the develop-
ment of relations to ensure state technological sovereignty. In addition, the
Russian Federation is faced with foreign policy tensions from Western coun-
tries implementing Russophobic policies. However, tools already exist to over-
come this obstacle [2, p. 21]. It is enough to refer to the National Program “Dig-
ital Economy of the Russian Federation”, which includes six federal projects:
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“Regulatory regulation of the digital environment”, “Information infrastructure”,
“Personnel for the digital economy”, “Information security”, “Digital technology"
and "Digital public administration" [2, p. 26].

Supporters of techno-pessimism compare the coming era of the Neuronet
with digital totalitarianism, since digital control over Homo Sapiens will easily
turn it into a controlled cyborg biorobot (Homo Digital). Together with them,
representatives of the Orthodox Church are concerned that microchipping is an
interference in the image and likeness of God, which a person is, and therefore
deprives him of grace and eternal life [6, p. 10].

Currently, a significant proportion of all conflicts between states have
been transferred to the information sphere. This moment led to a transfor-
mation of approaches to the concept of “military power”. The “brute force” of
weapons is replaced by the “soft power” of persuasion and psychological ma-
nipulation. The application of this principle requires a rethinking of approaches
to the formation of military strategy in the new era. The dominant role of in-
formation and information technology, as well as the focus on combating fun-
damentally new threats of the information age, forced the leadership of some
Western countries, in particular the United States, to more actively introduce
new concepts for the formation of armed forces. Such concepts include the
concept of “cyber warfare”.

According to some experts, the situation in the sphere of ensuring na-
tional interests in the field of information deteriorated significantly after the
terrorist attacks in the United States on September 11, 2001 and continues to
deteriorate to this day. What is happening is nothing more than a change in
the balance of power, a redistribution of spheres of influence within a funda-
mentally new sphere of vital interests of modern society — the sphere of infor-
mation. The United States plays a key role in this redistribution today.

Modern achievements in the field of information technology have already
affected most areas of business, government and public activity in almost all
regions of the world. Information technologies and the associated information
revolution have become one of the most important factors contributing to the
dynamic transformation of society, its transition from a post-industrial society
to an information society.

It is important to note the significant features of the development of in-
formation technology and the impact of the information revolution.

The development of new technologies will continuously stimulate the in-
formation revolution.

The information revolution will give rise to new business models that will
significantly transform the business and financial world.

The information revolution will significantly affect the mechanisms of
governance of society and create new political players.

The information revolution will remain multifaceted and will be shaped
by social and cultural values.

The multifactorial form and characteristics of the national approach to
the perception of the information revolution will remain.

The main trends in the development of the geopolitical situation in the
world include the following:
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— In the next 10-20 years, the United States will remain at the forefront
of the information revolution.

— The information revolution in Europe will develop more slowly and in
a slightly different way, different from its development in the USA and Canada.

— In the next 10-20 years, a number of countries in the Asia-Pacific re-
gion will continue the rapid development and large-scale use of information
technologies.

— Geopolitical trends, facilitated by the information revolution, may iden-
tify new national security challenges for the United States and other developed
countries of the world.

As the pace of these technological revolutions increases and their syner-
gistic impact increases, so does the understanding of the consequences of their
impact on the society of the future. In the course of these technological revolu-
tions, the inequality of individual nations and regions of the planet will contin-
ue; Moreover, the acceleration of the pace of the technological revolution will
lead to deepening inequality, and as a result, to an unprecedented increase in
tension throughout the world.

The main threat to information security for the Russian Federation is the
plans of some Western countries, mainly the United States, to use their superior-
ity over Russia, which arose as a result of the intellectual gap in the organization
and technology of waging information wars in a single global information space.
The United States is currently ramping up efforts to implement its national intel-
ligence strategy. The goal of the work being carried out is to ensure overwhelming
information superiority by imposing information, which stimulates the military-
political leadership of other countries to make decisions beneficial to the United
States. The key elements of achieving the goals of the national information strat-
egy are managing the perception of the target audience and shaping “public opin-
ion” through the manipulation of information. The main form of achieving goals
is non-violent action and the beginning of “velvet” revolutions.

The goals of US national policy will be achieved through strategic infor-
mation warfare using offensive information weapons. Recently, such weapons are
increasingly being considered not as software and hardware means of influencing
enemy information systems and information resources, but as means and meth-
ods of information manipulation. In the foreign media in recent years, the number
of articles and reports on the means and methods of manipulating consciousness
(in particular, on the methods of neurolinguistic programming, hypnosis and oth-
er methods of suggestive influence), research into personality psychology, etc. has
expanded significantly. Some new concepts have emerged, such as "virtuality",
where press coverage of an event becomes more important than the event itself.

In the course of a number of scientific studies on such programs as “MK-
Ultra”, “Artichoke”, etc., carried out back in the 60-70s of the last century, it
was objectively established that the most promising methods of waging infor-
mation warfare are precisely the methods of influencing individuals. dual,
group and social consciousness.

The implementation of such methods at the state level requires a revision
of key approaches to the conduct of foreign and domestic policies of the state in
the information age.
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The need to achieve overwhelming information superiority over the ene-
my and improve the existing US system for conducting information and psy-
chological operations was proven after a detailed analysis by American military
experts of the results of operations against Yugoslavia, Afghanistan and Iraq.
During these campaigns, the US military once again became convinced of the
enormous potential of means of manipulating information.

Currently, the state of global information networks is largely beyond the
control of their creators. Every month new media, websites of various radical
groups, etc. appear on the Internet.

Recently, the information space has been increasingly used by terrorists
to coordinate their activities, organize communications and attract funding.
Recognizing the potential of new information technologies, some international
terrorist organizations have recently attempted to establish links with global
online hacker communities. Terrorists are exploring their possible future in-
volvement in planning and carrying out terrorist attacks. It has been proven
that al-Qaeda terrorists coordinate their activities precisely with the help of
global networks. The establishment of working contacts between terrorists and
hackers threatens a sharp leap in the technological development of terrorists,
which could lead to terrorists gaining the ability to carry out large-scale attacks
in the information sphere in the coming years.

The emergence of fundamentally new means and methods of conveying
propaganda material to the audience during information and psychological op-
erations. In recent years, new media have been widely used, such as satellite
television and radio, digital television, email, virtual reality, etc. Since October
2001, the US Army has had a special Center for Strategic Impact, which is
charged with coordinating the implementation of strategic psychological Rus-
sian operations, including the use of new means.

The beginning of 2022 became a starting point that divided almost all
spheres of life of Russian society into “before” and “after”. These radical chang-
es also affected information security. Russia finds itself at the center of a rapid-
ly expanding “cyberstorm” created by a number of factors — from the almost of-
ficial “digital” aggression of unfriendly states to internal potential threats in the
form of shortcomings of its own IT infrastructure.

It is no coincidence that the country's authorities assessed the level of
threat as unprecedented, requiring immediate and most decisive response
measures.

Thus, the main threats to information security in 2024 include the fol-
lowing:

1. DDoS attacks. Distributed denial of service attacks have become the
most common threat to Russian information security. Since the beginning of
2022, their victims have been: the websites of the Central Election Commission
of the Russian Federation, the President of the Russian Federation, Gosuslug,
Rosselkhoznadzor, Rospotrebnadzor and dozens of regional media; services of
Russian Railways, 1C, Sberbank; information resources of the St. Petersburg
International Economic Forum and video hosting Rutube; networks of the Fed-
eral Air Transport Agency and the Miratorg agricultural holding; a number of
Russian electronic document management systems (EDM); payment system
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"Mir" and the National Payment Card System (NSCP). At the same time, DDoS at-
tacks have become larger not only in scope, but also in strength and duration.

2. Discontinuation of software support. Large and medium-sized com-
panies, as well as many government agencies, who felt completely safe under
the protection of closed source software (proprietary software) from the world's
leading vendors, were the first to feel the sad consequences of the changing IT
landscape. After the introduction of sanctions, it became clear that the “rein-
forced concrete” guarantees of support for SLA licenses could literally evapo-
rate in just a few months. Large foreign manufacturers, such as Microsoft and
SAP, have repeatedly stated that they plan to stop supporting their information
products for the corporate sector in Russia. Russia's "cyber sovereignty" will
rely on similar products from domestic IT companies and the development of
open-source solutions.

3. Malicious software. Malware is one of the oldest threats to infor-
mation security that is still relevant today. According to the Dutch IT service
Surfshark, in 2022-2023 Russia became the most hacked country in the
world, many times ahead of its neighbors in anti-rating — France, Indonesia
and the United States. Malicious programs can penetrate endpoints using so-
cial engineering (for example, phishing) — the user is tricked into opening an
infected link or file, and can install themselves through vulnerabilities in
browsers or operating systems. Once installed, such a program can “spy” on
the owner of the device, send confidential data to an attacker, encrypt files, and
even turn the machine into a “zombie” for a botnet network through which
DDoS attacks are carried out. The latest trend in the field of malware has been
the shift in the focus of attacks from Windows OS to popular Linux/Unix operat-
ing systems. According to the IT intelligence service AV-ATLAS, the number of
modifications of malware for Linux has increased by 646% over the past year.

4. Data leaks. Researchers from Kaspersky Lab estimate that last year
and the year before, more than 150,000 Russians experienced theft of creden-
tials in various services. According to information from IT specialists from the
company DLBI, which specializes in protecting corporate data, since the sum-
mer of 2022, there has been a massive purchase of databases with passwords
from the accounts of government officials and employees of large Russian com-
panies on the darknet. The intended goal of such actions is a massive distrib-
uted cyber attack on critical information infrastructure facilities (CII) of the
country. The state itself is concerned with the issue of identifying and prevent-
ing such cybersecurity violations. Fulfilling presidential decree No. 250 of
05/01/2022 “On additional measures to ensure information security of the
Russian Federation” [1], the Ministry of Digital Development undertook to cre-
ate an open register by the end of the year with a list of “unacceptable” IT inci-
dents that could undermine the work of CII.

Thus, based on all of the above, the following conclusions can be drawn.

Firstly, the process of development of the digital society is slow, but
achievable. The main problem in its creation is what role will be assigned to
a person in it: a biorobot or a creator.

Secondly, in recent years in Russia there has been a decrease in the lev-
el of training of specialists in the field of information technology, as well as
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their mass emigration abroad. This situation threatens that in the coming
years Russia will lose the necessary intellectual potential, without which the
development and implementation of new information technologies in various
spheres of state and public life, including the country’s defense system, is im-
possible.
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IITHPPOBH3AIINS OBIIIECTBA
H COIIHAABHO-IIPABOBBIE ITPOBAEMBI

T.B. TBepaoBa*

AnHoTanmua. B craThbe aHaAW3UPYIOTCS HETaTHUBHBIE IIOCAE€NCTBUS OAS OOIle-
CTBa, KOTOpbIE, HAPSAY C IIOAOKUTEABHBIMU, UMEIT MECTO OBITh B HEM II0 MEpPE €ro
nudpoBHU3alIN. ABTOP CYNTaET, YTO HHUYEM He OrpaHHM4YeHHOEe pPa3BUTHE IIpoliecca
U BHEIPEHUS PE3yAbTATOB B OOIIECTBEHHBIE OTHOIIEHHS MOIKET IT0BA€YH 3a CcOOOMH, Io-
MHMO ITIOAOZKHUTEABHBIX, U HETAaTUBHBIE ITOCAENCTBHS IAd Atofed. OTcroma HOIBASIOTCS
PHUCKH B HH(OPMAaIIMOHHON cpene, «11M(ppoBas 3pEAOCTH» BBICTYIIaeT B KadeCTBE OC-
HOBHOTI'O IOKa3aTeAsd Pa3BUTOCTH MH(OPMAIIMOHHO-TEXHOAOTHYECKOH TpaHCchopMaIuu
rocygapcraa.

KaroueBbIe cAOBa: IIpaBa, OOIIECTBO, IIPABO, ITOCAEACTBHS, TEXHOAOTHUS, ITU(D-
poBHU3alusd, I PoBad 3PEAOCTb, KHOepHeTHUYeCcKada (MHPOPMAaIlOHHAsT) IIMBUAN3ALIHS.

eMa IU(PPOBHU3AIINU CTAHOBUTCH Bce 0oAee aKTyaAbHOH U ee ITpU-
MEHEHUE IIPOYHO OXBATHAO CaMble pas3Hble Ccepbl KU3HEIEeATEAD-
HocTtu obmrectBa [11, 12, 19]. YTo XKe caemyeT IIOHHUMATbH IO
«qudpoBU3aluein»? Bpsan au ynacTtess HaUTH opUIITMAaABHOE OIIpe/e-
A€HHE 3TOTO CAOBA — HHU B CAOBapsIX PyCCKOTO S3bIKa, HU B HOpMa-
TUBHBIX aKTax ero HeT. [IpaBna, BcTpedaroTcs OIIPEeNEeA€HUsI, OTpazkarolye II0-
HUMAaHHE CyIIecTBa TEPMHHA HCCAENOBATEASIMU NaHHOM TeMaTHUKH. Tak, ecTb
MHEHUe, YTO IIN(PPOBU3AIINSA — 3TO IIPOLIECC CO3/IaHUa KHOepHeTU4YeCcKoH (1md-
POBOH) IUBUAHU3AIINN, BKAIOYAIONIUN ITepexo] C aHAAOTOBOH (QOPMBI Iepenaydu
nH(popMmanuu Ha 1rdgposyio [13, 14, 16, 17, 20]; mpeodpa3zoBaHue HH(MpOPMAIITU
B U poBy0 PopMy; BHeApeHHe IMUQPPOBBIX TEXHOAOTUN B pasAndHble cepbl
KH3HU U [IPOU3BOACTBA, TPAHC(OPMUPYIOIINX CYIIECTBYIOIIHH IIPOIECC C IIEABIO
MIOBBINIEHUSI €ro 3(P(PEeKTUBHOCTH, a IUdpoBas TpaHchopMallus — 3TO ITPOLIECC
BHEAPEHUd IU(PPOBBIX TEXHOAOTHH, COIIPOBOXKAAEMBIH ONTHMH3aled cHucTe-
MbI yIIPaBA€HUS OCHOBHBIMU TE€XHOAOTHYECKUMHU IIporieccaMu [11], uaMeHeHUe
dopM camopeasusaliluu AUYHOCTU B U@ poBoii cpene [13]. Kak Buaum, B npa-
BOBOM IIOA€ IIpefAaraeMble MOHATHSA He (PUTYypUpPYIOT. BMmecTe ¢ TeM, CAOXKUB-
IIecd W MHTEHCHBHO pPa3BUBAIOIIHECS OONIeCTBEHHBbIE OTHOIIEHUS He JOAKHBI
JIOATO OCTaBaThCsI 6€3 IIPaBOBOTO 0(POPMAEHUS.
OCOOEeHHOCTh COBPEMEHHOI'O0 PErYAUPOBAHUS OOIIECTBEHHBIX OTHOIIIEHUH
OTAUYAETCHd CTPEMHTEABHBIM BBeIEeHHEM HOBBIX ITPAaBOBBIX HOPM, He BCETJa CO-

* TBepamoBa TaTbsaHa BHKTOpoOBHA, MOIIeHT KadeIphl I'PaskIaHCKOI'O M YTOAOBHOTIO
npasa u nporecca AHOBO «MoCKOBCKHH MeXXAyHapOAHBIH YHUBEPCUTET», KAHAUAAT IOpHUOAHNYe-
CKUX HayK, IOIIEHT, PyKOBOIUTEAb IIpaBoBoro Komurera Poccutickoro Coro3a ayauropoB. E-mail:
tverdovatv@mail.ru
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OTBETCTBYIOIINX XapaKTepy OOIIeCTBEHHBIX OTHOIIeHUM. Tak, B rpaskIaHCKOM
3aKOHOZIATEABCTBE IOSIBUANCH OOBEKTBHI I'Pa’KJaHCKOTO IIpaBa HOBOI'O IIOKOAE-
HUS — IU(POBBIE IIpaBa, yKa3daHHble B yacTu 1 cratbu 128 I'paxkgaHCKOTo Ko-
nekca Poccuiickoit ®Peneparnu [2]. OgHako, CKAaabIBaeTCs BI€YaTAEHUE, YTO
[OTIOAHEHUE TTEPEeYHsI TaKUM OOBEKTOM OBIAO CIIOHTAHHBIM, ITOCKOABKY IOpHUIMYE-
CKO€ TIOHATHE He PacKphITO. [Ipy OTCyTCTBHM HOPMAaTUBHO 3aKPENIA€HHOI'O ITOHSI-
THSI BO3HHUKAIOT COMHEHMS B I'PasKIaHCKO-IIPaBOBOM IpHpoJAe HU(PPOBBIX IIPaB,
ITOCKOABKY ITU(PPOBBIE TEXHOAOTUU IIPUMEHSIOTCS B pa3HooOpa3HbIX cepax.

Tak Kak 11eAb IIU(PPOBU3AIINU — ITO CO3/AaHUE, BHEAPEHNE U IPUMEHEHUE
OIIPEIEACHHBIX TEXHOAOTUM C MUHHMYMOM BO3ZEHCTBHS YE€AOBEKA, a B IIE€PCIIEK-
THUBEe — 0e3 HEero, TO IOAYKEH CYIIECTBOBATH IIPABOBOM MeXaHH3M, KOTOPBIH CMOT
Obl oIpeneAUTh IOHATHE U IpeneAbl IudpoBu3alnni. Heab3s HMcKao4aTbh, 4TO
HU4YEM HE OTPaHUYEHHOE Pa3BHUTHE IIPOllecca BHEAPEHUS PE3yABTATOB LIMPOBU-
3a1i B OOIIECTBO MOIKET IIOBA€YH 3a COOOH, ITOMHMO ITOAOKHUTEABHBIX, U Hera-
THUBHBIE ITOCAEICTBUS AL AIOfIeH. 3aMeHa 4eAOBEYECKOr0 MHTEAAEKTA Ha UCKYC-
CTBEHHBIM HHTEAAEKT IIOPOKIAET PHUCK JAerpagallii, €CAM He BCEX YAEHOB 00-
IIIECTBA, TO 3HAYHUTEABHOE YHCAO COLIMAABHBIX Ipynin. [IpenoTBpaTUTh 3TO MO-
KeT, TAaBHBIM 00pa3oM, IIPaBOBOE PETYAHUPOBaHUE, IIOCKOABKY HMEHHO ITPaBO
obAamaeT MAs 3TOT0 HEOOXOAUMBIMHU (PYHKIIUSAMH: COIMAABHO-IOPUIUYECKOH,
PEryAATUBHON, OXPaHUTEABHOMN.

CerogHsa B commyMe BOCTpeboBaHO Bce 0oablile MHPOPMAIIUH, B TOM YUCAE
IOpUANYecCKH 3HauyuMou. Tak, mHpoOpMAaIUg O CAEeAKAaX, COBEPIIEHHBIX C HEIBU-
KHUMOCTBIO, OTPAHUYEHU 110 €€ OTUYKIEHUIO, 00S3aTEeABCTBA B OTHOIIIEHUH He-
OBUXKHUMOCTU XpaHATcd B IUdpoBoM ¢popMare B EnyvHOM rocymapcTBEHHOM pe-
ecTpe HeABUKUMOCTU coraacHo denepasrHOMy 3aKoHY OoT 13.07.2015 Ne 218-93
«O rocymapCTBEHHOM perucTpalvy HeABUXKHUMOCTH» [6]. CBemeHUsI O CO3OaH-
HBIX, PEOPTaHU3YEMBIX, AMKBUANPOBAHHBIX IOPUANYECKUX AUIIaX chOpMHUpPOBa-
HBI TakK¥XKe B [u(poBoM ¢popmaTe B EqHOM rocy1apcTBEHHOM pPeecTpe HOPUIU-
YeCKHUX AWl U HUHAWBUAYAABHBIX IIpeanpuHumMartessax [7]. HorapuasabHble neii-
CTBU4, CB3aHHbIe C 0DOPMAEHHEM, U3MEHEHHUEM, OTMEHOMN 3aBelIaHUs U MHO-
rve apyrve (oUKCHpPYIOTCcs B IudpoBoi 6ase [8]. CymeOHbIe aKThI OTPazKalOTCH
U XpaHSTCd B (popMaTe «dAeKTPOHHOE ImpaBocynue» [9].

Boobmie HopMaTHBHAA MO3UIINA celfdac CKAOHSETCH K YBEAUYEHUIO 00be-
Ma wuHOpMaUU, IoAAeKAaIllel SAeKTPOHHO-IIU(PPOBOMY XPaHEHHIO B3aMeH
OyMaskHBIX HOocuTeAel. Ho KaKOBBI ITIOCAEICTBUSA OAS OOILIECTBA, €CAU K ITHU(PO-
BOoM mHGoOpMAaIMU He OyZAeT AO0CTyIa, HAIlpuMep, B CBA3U C TEXHOKPATHUYECKU-
MU IIpobaeMaMu U KartacTpodaMu? OTo Bcerga 0OABIION PHUCK yTpaTbl MH(MOP-
Mallii U HEBO3MOXKHOCTBb €€ BocrpousBeaeHud [15, 18]. Heap3a HCKAIOYUTE TO,
4YTO IIPH yTPaTe OIIPEAEACHHBIX PECYPCOB MH(pOPMAIIH BO3HHUKHYT COIIMAAbHBIE
U IIpaBOBBIE IPOOAEMBI, HAIIPUMEpP, B CBA3M C HEBO3MOKHOCTBIO peasn30BaTh
IIpaBa BAQ[EHUS U [IOAB30BAHUS HEABUKHMBIM HUMYIIECTBOM, IIPUHSTH HACAEI-
CTBO, IIPUOETHYTH K 3alllUTe HapYIIEHHBIX IIpaB B CBSI3HU C yTPaTOH IpaBoycTa-
HaBAUBAIOIIINUX SAEKTPOHHO-IIU(PPOBBIX NOKYMEHTOB. CA€LOBaTEABHO, MOAYKHBI
ObITH pa3paboTaHbl TEXHOAOTHH, KOTOPBbIE PE3ePBUPYIOT U AyOAUPYIOT HMH(OP-
MaIMio B KaKOM-TO MHOM opMaTe, KaK pe3epBHBbIH BapuaHT. Cedyac TaKHUX
IIPaBOBBIX aKTOB Ha YPOBHE (penepasbHOI0 3aKOHA HET, HO NOTPEeOHOCTh B HHUX
Hen30e>KHO BO3HUKHET.
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B coBpemeHHOM Mupe raobasbHasg HH(pOpPMAaIMOHHAas CeTh, Has3bIBaeMas
HNHuTepHETOM, CTara HEOTHEMAEMOH YacThiO XKU3HEAEeATEABHOCTH obiiecTBa. MH-
TEPHET COCTOHUT M3 MHOZXKECTBa B3aUMOCBS3aHHBIX KOMITBIOTEPHBIX ceTel u obec-
IIeYNBaeT YAAAeHHBIH JOCTYII K KOMIIBIOTEPAM, 9A€KTPOHHOH mouTe, 6a3aM gaH-
HbIX U T.O. [loAB30BaHHE UM IIOPOKAAE€T BO3HUKHOBEHHE PaA3AHMYHBIX OTPaCAE-
BBIX IIpaBoOTHOIIeHUH. Tak, AT060l YAaeH of0lecTBa UMeeT IIpaBo He JaBaTh CO-
raacHe Ha XpaHEHHE €ro II€PCOHAABHBIX JAaHHBIX. ECAM Takoe coraacue ecTb, TO
CyOBEKTBI, HaJIeACHHbIE 3aKOHOM O0SI3aHHOCTBIO XPaHUTh 3THU AaHHbIE 0e3 IIpa-
Ba Iepenaydyu TPETbUM AHUIIAM, JIOAXKHBI OOECIIEYUTh HEBO3MOXKHOCTb HECAHKIIU-
OHUPOBAHHOT'O AOCTyHa KeM Obl To HH ObIr0. [To TpeboBaHMIO 00AamaTeAss AUI-
HBIX II€PCOHAABHBIX JAHHBIX HMHQOpPMAIUsS O HEM [JOAXKHA ObITH yaaseHa. OTo
3akpernaeHo 4. 1 crareu 24 Konctutynuu Poccuiickoit ®enepanuu, 1o CMBICAY
KOTOPOH [Ad KaKJOTO TIpazkJaHUHA CYIIEeCTBYeT CBOOOIHOE BOAEH3BSIBACHUE
0 IIPUMEHEHHUH B €ro MHTEpecax COOTBETCTBYIOIIEH IH(POBOM TexHoAOrHH |1,
21]. Ilpu sTOM HEAB3d HE OTMETHUTH IIPAKTHYECKYIO CAOXKHOCTH IIPHUMEHEHHUT
IOPUAMYECKOH 3allUThI IIPaB I'Ppazk/laH U UX 3aKOHHBIX MHTEPECOB IIPH Hapylle-
HUU BAQIeAbIla (COOCTBEHHHKA) 0a3bl JAaHHBIX 3aKOHHOM 00S3aHHOCTH obecrie-
YUTh HAEXKHOCTh COXpaHEHUs HWH(QOpPMAIIUHM OT IIPOTUBOIIPABHBIX IIOCSTA-
TEABCTB.

Yacteio 1 cratbu 137 YroaoBHOrO Kogekca Poccutickoit Penepanuu ycra-
HOBA€HA OTBETCTBEHHOCTH 3a HE3aKOHHOE CcOoOupaHHWe HAU paclpocTpaHeHUe
CBEIEHHUU O YACTHOHM KHU3HU AHIA, COCTABALAIOIIUX €r0 AUYHYIO MAU CEMEUHYIO
TalfHy, 0e3 ero coraacusg AHUOO PaCIpPOCTPaHEHHE ITHUX CBENEHUU B IIyOANYHOM
BBICTYIIA€HUHU, IIyOAUYHO [AEMOHCTPHUPYEMOM IIPOU3BEAEHUN HAU CPENCTBAaX
MaccoBoit mH@opmalu [5]. OgHako AAd TPUBAECYEHUS K YTOAOBHOM OTBET-
CTBEHHOCTb HY2KHO YCTAHOBHTH BHHOBHOTrO. Yaillle BCEro, nmpocTo HEBO3MOXKHO
BBIIBUTH HCTOYHHK, HEIIPABOMEPHO 3aBAQEBIIHNN II€EPCOHAABHBIMH JaHHBIMH,
a 3aTeM IepenaBIINN UX TPETBEMY AUILy, KaK IIPABHAO, B KOPBICTHBIX IIEASIX.
OTo BechbMa 3aTPYAHUTEABHO OIIPENEAUTH, IIPEKAE BCEro, IIOTOMY YTO BUHOBHU-
KU «I[IPUKPBITHD» COOTBETCTBYIOIIEH ITU(PPOBONY TEXHOAOTUEH.

Pemrenne npobaembl 3¢ppeKTHBHON 3alllUThl I'paskaaH OT HE3aKOHHOTO
IIOAYYEHUSI U PACHPOCTPaAHEHHUS ITE€PCOHAABHBIX MAHHBIX UMeeT T'AyDOKOe COIH-
aAbHOE 3Ha4Y€HHE, IIOCKOABKY HapylIaloTCs KOHCTUTYILIMOHHBbIE TrapaHTuu |1,
21]. UsBecTHO M3 IpPaKTHKH, YTO HEIIPABOMEPHOE 3aBAaJI€HHE UYyKHUMH II€PCO-
HaABHBIMU JAaHHBIMU JaeT BO3MOKHOCTH HEIOOPOCOBECTHBIM AHWIIAM IIOAYYATH
KpeauTbl B (PUHAHCOBBIX OpraHHU3alllsaX, yKas3blBasd B KadeCTBE 3aeMIIHKa TO
AUIIO0, YBbM IIEPCOHAABHBIE JAHHBIE, B TOM YHCAE ITACIIOPTHBIE, IIOAYYEHBI HEIIpa-
BoMepHOo. Yacte 1 cratbu 159.1 ¥YroaoBHOro kozmekca PP mpenycmarpuBaeT
YTOAOBHYIO OTBETCTBEHHOCTH 3a MOIIIEHHHUYECTBO B cdepe KpPeaAUTOBaHHUL, TO
€CTh XUIIEHHE NEHEXKHBIX CPELCTB 3aeMIIUKOM IIyTeM IIpeACTaBA€HUS OaHKY
HAM UHOMY KPEAUTOPY 3aBEIOMO AOXKHBIX U (MAH) HEIOCTOBEPHBIX CBEAECHUH [5].
CoraacHo cratuctuke B 2022 romy 1o 3TOMy COCTaBY IIPECTYIIACHUL OCYXKIEHO
1019 ugea. [10].

[IpuBeneHHbIE TIPUMEPHI KACAIOTCsI, TAABHBIM 00pa30oM, 3KHU3HU AIOEH, B KO-
TOPOH 3a4eHCTBOBAHO y3Ke€ HEMAaAO IMHU(PPOBBIX TeXHOAOTUH. Bo3dHHUKaeT BOIIpoC,
HACKOABKO 3TO IIOA€3HO OOIIECTBY, €CAM KasKbIH €ro YA€H II0[BepraeTcsd ropas-
10 OOABIIUM pHUCKaM ObITH 0OMaHyTBIMH, YEM B IIPEXHHUM HepHon «OyMasKHBIX
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HocuTeAeir? [Iad MHUHHMH3AIUH TaKHX PHUCKOB HEOOXOAMMO yCOBEPIIEHCTBO-
BaTh 3alIUTy [I€PCOHAABHBIX JAHHBIX U 3aKOHOAATEABHO IIPEAYCMOTPETDH 3aIIPET
Ha IIpHUMEHEeHHe XpaHeHUs HH@opManuu B IUPPOBOM pecypce 6e3 3altuTHOHU
TEXHOAOTUH U 0e3 pe3epBHPOBaHUA ITU(PPOBOH HHGPOPMAIIUN Ha OIIPEeaeA€HHBIX
HOCHUTEASIX.

3HaunTeAbHasT aKTUBU3AlNA ITU(PPOBBIX TEXHOAOTHH, IIOMHUMO IIPOYHUX, II0-
poxkmaer mpobaeMy Oe3HaKa3aHHOCTH pa3MellleHUs B HHTepHeT-IIpoCTpaHCTBE
nH(pOPMAIIUN OCKOPOUTEABHOI'0O U KAEBETHHYECKOro xapakTepa. CeromHs yixe
TIOSIBUANCH HEKOTOpPBbIe ITU(POBBIE CIIOCOObI HANUTH aBTOPA, OTHAKO TOABKO B BUE
pEeKoOMeHIanui OT TeX IIOCTPAaNaBIINX, KOTOPHIM B 3TOM II0Be3A0. DPdPeKTHUB-
HOM TEXHOAOTHMH U HOPMATHUBHBIX IIPABOBBIX aKTOB [IAS PELIEHUS yKa3aHHOU
IIpoOAeMBI He CyLIecTBYyeT. [lajke eCAM OIpPeNeAUuTh perrucrparopa caiita, Ha Ko-
TOPOM pas3MellleHa HeraTHBHas HHQOpMAaIHs, TO PETHCTPaTOp HE pPacKpoeT
IIepCOHAABHBIE JAaHHbIE «OOMAYHKAa», a4 €CAU U PACKpOEeT, TO TOABKO B paMKax
YTOAOBHOTO [1eAd, JIASl BO30YKIEHUsS KOTOPOTO, KaK IIPaBHAO, OJHOTO 3asiBACHUS
IIOTEePIEBIIIEr0 HEAOCTATOYHO, a WHBIE NO0Ka3aTeAbCTBa CcoOpaTh TPYAHO a, He-
PenKo, HEBO3MOKHO.

[a, 3aKOHOIATEABCTBOM IIPEAYCMOTPEHBI OIIpEeleA€HHbIE BHUIBI OTBET-
CTBEHHOCTH 3a IOMOOHBbIE AesdHUdA. 3a OCKOpOAeHUE, comepskalleecsd B ITyOAHU-
HOM BBICTYIIA€HHH, IIyOANYHO NJEMOHCTPHUPYEMOM ITPOU3BENEHUH HAU CPEICTBAX
MaccoBo#t mH@opMmanuu (4. 2 cr. 5.61 KoAIl P®), ycraHoBA€eHA OTBETCTBEH-
HOCTh B BHE aIMHUHHCTPATHBHOIO HiTpada Ha IpaxXKaaH B pa3Mepe OT Tpex
TBICSIY [0 IATH ThICSY PyOAel; Ha MOAXKHOCTHBIX AHWIL — OT TPHUAIIATH THICSY 10
IIATHUAECATH TBhICHY pyOAel; Ha IOPUANMYECKUX AUI[ — OT CTa ThICAY [0 IIATHCOT
ThICSY pydaeit [3].

Yacteio 2 ct. 128.1 YroaoBHOro Kkogekca PP npegycMoTpeHa OTBETCTBEH-
HOCTBH 3a KAEBETY, COIAEPIKAIIYIOCHd B IIyOAWYHOM BBICTYIIA€HUU, B TOM YHCAE,
B CpeacTBaxX MacCOBOM HH(GOpMAIMHM (ra3eTbl, KypHaAbl, paauo, TEAeBHIEHUE,
cetb MuTepHer u T.11.) [5]. OgHAKO IIPU CYIIECTBYIOIINX TPYAHOCTIX (popMUpPOBa-
HUS JOKAa3aTeABCTBEHHOM 0a3bl He IIPUXOAUTCH KIATh IIIMPOKOr0 PacIpoCcTpaHe-
HUS IIPUMEHEHUs YKa3aHHbIX 8 IMUHUCTPATUBHBIX U YTOAOBHO-IIPABOBbIX HOPM.

EctTp eme colmaabHO-TIpaBoBad IIpodAeMa Oad IpaskaaH. AKTUBHO pa3BU-
Baromascd Iu@poBU3alid olmiecTBa Hen30eKHO BAedeT 3a coboil CHUIKEeHHe
TPYAOBOM 3aHATOCTH HaceAeHUsl. PaboTomarean oInpeneAeHHBIX chep SKOHOMU-
KU TIOHUMAIOT 00ABNIVIO 3(P(PEKTUBHOCTD IIPUMEHEHHS HE AIOJICKUX PYK U YMOB,
a aBTOMaToOB W PoOOTOB, YTO ITOOY:KAAET UX IIPOBOAUTH COKpAallleHHe KaIpoB,
a 3To — pocT 6e3paboTHUIIbI M, KaK CAE/ICTBUE, HEIOBOABCTBO B coluyMme. Tpymo-
BO€ 3aKOHOIATEABCTBO IIPENOCTaBALET IIpaBo paboTomaTesro N30aBUTHCS OT pa-
OOTHHMKOB 0€3 0COOBIX 3aTPYIHEHUMH.

CoraacHo 1. 2 crarbu 81 TpymoBoro komekca PP paboromareab BIpase
COKpPAaTHUTh IITAThI pabOTHUKOB, a . 3 craTtbu 81 mpeaycMaTpUBaeT TakKoe OC-
HOBaHUE [OAd yYBOABHEHUS Pa0OTHHKA [I0 WHHIHATHBE AIMUHUCTPAIlUM, KakK
HECOOTBETCTBHE PAaOOTHHKA 3aHUMAEMOU MOAKHOCTH HWAU BBIIIOAHAEMON pabote
BCAEZICTBHE HEIOCTATOYHOM KBaAWU(PUKAIINHM, ITOATBEPKIAEHHON pe3yAbTaTaMHU
arrecrannu [4]|. Benp mpuMeHseMble aBTOMATBI B POOOTHI JOAKHBI YIIPABASITHCS
IIOATOTOBA€HHBIMH CIIEIITUAAUCTAMU, IITPOLIEAIIINMH COOTBETCTBYIOIee o0yde-
HHE, YTO OOCTYIIHO OaA€KO He BceM. EcAM COTpymHHK He IpeaoCTaBHUA PYKOBO-
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[IUTEAI0 ITPaBOYCTAHAAWBAIOIIHUME MNOKYMEHT O HaAW4YWH y HEro HeobxXomauMoit
KBaAU(UKAIINN paboThl ¢ IIUGPPOBBIM 000OpyAOBaHUEM, TO U30aBUTHCI OT HETO
HETPYIHO.

YKa3zaHHOe BBIIIE AWIIL OTYACTU 3aTpParuBaeT COIIHMAABHO-ITPaBOBBIE IIPO-
6AeMbI, BO3HUKAIOIINE B IIPOIlECCe NMPHUMEHEHHUS IIN(POBBIX TexHOAOTHH. Bec-
CIIOPHO, YTO I poBU3aIlUd — 3TO Hen3bexkHoe SBAE€HHE, KaK OJHa U3 COCTaB-
ASIFOIITMX OOIIlero IIporpecca IIMBHAM3AIUH, KOTopas Oy[eT IIPOLOoAXKATH pPa3BHU-
BaThCd U COBEpPLIEHCTBOBATbCSI. HO 3TOT mpoliecc MOAKEH COINPOBOXKIATHCH
9(pPEKTUBHBIM IIPAaBOBBIM PETYAUPOBAHHEM, CBOEBPEMEHHBIM IPUHSTHEM Ta-
KHX 3aKOHOB U II0/I3aKOHHBIX aKTOB, KOTOPBIX 00SKYyT pa3paboTINKOB TEXHOAO-
ruii OMHOBPEMEHHO CO3/1aBaTh U BHEIAPSTH CIIOCOObI MUQPOBOH 3alIUTHI 00IIe-
CTBa OT HETATHBHOI'O BAUSHUS Ha XKHU3Hb AIOJIEH B caMbIX Pas3HbIX cdepax 3KU3-
HeIesITeAbHOCTH.
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The topic of digitalization is becoming increasingly relevant and its appli-
cation has firmly covered a variety of spheres of society [11, 12, 19]. What
should be understood by “digitalization”? It is unlikely that it will be possible to
find an official definition of this word — it is not found either in Russian lan-
guage dictionaries or in regulations. True, there are definitions that reflect the
understanding of the essence of the term by researchers of this topic. Thus,
there is an opinion that digitalization is the process of creating a cybernetic
(digital) civilization, including the transition from an analogue form of infor-
mation transmission to a digital one [13, 14, 16, 17, 20]; converting infor-
mation into digital form; the introduction of digital technologies into various
spheres of life and production, transforming the existing process in order to in-
crease its efficiency, and digital transformation is the process of introducing
digital technologies, accompanied by optimization of the control system for
basic technological processes [11], changing the forms of personal self-
realization in the digital environment [13]. As we see, the proposed concepts do
not appear in the legal field. At the same time, established and intensively de-
veloping social relations should not remain for long without legal registration.

The peculiarity of modern regulation of social relations is characterized
by the rapid introduction of new legal norms, which do not always correspond
to the nature of social relations. Thus, objects of civil law of a new generation
have appeared in civil legislation — digital rights specified in Part 1 of Article
128 of the Civil Code of the Russian Federation [2]. However, it seems that the
addition of such an object to the list was spontaneous, since the legal concept
was not disclosed. In the absence of a normatively established concept, doubts
arise about the civil legal nature of digital rights, since digital technologies are
used in a variety of areas.

Since the goal of digitalization is the creation, implementation and use of
certain technologies with a minimum of human impact, and in the future with-
out it, there must be a legal mechanism that could define the concept and lim-
its of digitalization. It cannot be ruled out that the unrestricted development of
the process of introducing the results of digitalization into society may entail,
in addition to positive, negative consequences for people. Replacing human in-
telligence with artificial intelligence creates the risk of degradation, if not of all
members of society, then of a significant number of social groups. This can be
prevented mainly by legal regulation, since it is the law that has the necessary
functions for this: socio-legal, regulatory, protective.

Today, society demands more and more information, including legally
significant information. Thus, information about transactions made with real
estate, restrictions on its alienation, obligations in relation to real estate are
stored in digital format in the Unified State Register of Real Estate in accord-
ance with the Federal Law of July 13, 2015 No. 218-FZ “On State Registration
of Real Estate "[6]. Information about created, reorganized, liquidated legal en-
tities is also generated in digital format in the Unified State Register of Legal
Entities and Individual Entrepreneurs [7]. Notarial actions related to registra-
tion, modification, cancellation of a will and many others are recorded in a digi-
tal database [8]. Judicial acts are reflected and stored in the “electronic justice”
format [9].
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In general, the regulatory position is now inclined towards increasing the
volume of information subject to electronic digital storage instead of paper me-
dia. But what are the consequences for society if digital information is not ac-
cessible, for example due to technocratic problems and disasters? This is al-
ways a high risk of losing information and the impossibility of reproducing it
[15, 18]. It cannot be ruled out that with the loss of certain information re-
sources, social and legal problems will arise, for example, due to the inability to
exercise the rights of ownership and use of real estate, accept an inheritance,
resort to the protection of violated rights in connection with the loss of title-
bearing electronic digital documents. Consequently, technologies must be de-
veloped that reserve and duplicate information in some other format, as a backup
option. Currently there are no such legal acts at the level of federal law, but the
need for them will inevitably arise.

In the modern world, the global information network, called the Internet,
has become an integral part of the life of society. The Internet consists of many
interconnected computer networks and provides remote access to computers,
email, databases, etc. Its use gives rise to the emergence of various branch-left
legal relations. Thus, any member of society has the right not to consent to the
storage of his personal data. If there is such consent, then the entities charged
by law with the obligation to store this data without the right to transfer it to
third parties must ensure that unauthorized access by anyone is impossible. At
the request of the owner of personal data, information about him must be de-
leted. This is enshrined in Part 1 of Article 24 of the Constitution of the Rus-
sian Federation, in the sense of which every citizen has a free expression of will
to use the appropriate digital technology in his interests [1, 21]. At the same
time, one cannot fail to note the practical difficulty of applying legal protection
of the rights of citizens and their legitimate interests in case of violation of the
owner (proprietor) of the database of the legal obligation to ensure the reliabil-
ity of storing information from unlawful attacks.

Part 1 of Article 137 of the Criminal Code of the Russian Federation es-
tablishes liability for the illegal collection or dissemination of information about
the private life of a person, constituting his personal or family secret, without
his consent, or the dissemination of this information in a public speech, pub-
licly displayed work or mass media [5]. However, in order to bring to criminal
responsibility, it is necessary to establish the culprit. Most often, it is simply
impossible to identify the source who unlawfully took possession of personal
data and then transferred it to a third party, usually for personal gain. This is
very difficult to determine, first of all, because the culprits are “covered” by the
corresponding digital technology.

Solving the problem of effectively protecting citizens from the illegal re-
ceipt and dissemination of personal data has deep social significance, since
constitutional guarantees are violated [1, 21]. It is known from practice that
the unlawful acquisition of someone else’s personal data makes it possible for
unscrupulous persons to obtain loans from financial institutions, indicating as
a borrower the person whose personal data, including passport data, was ob-
tained illegally. Part 1 of Article 159.1 of the Criminal Code of the Russian Fed-
eration provides for criminal liability for fraud in the field of lending, that is,
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the theft of funds by a borrower by submitting knowingly false and (or) unreli-
able information to a bank or other lender [5]. According to statistics, in 2022,
1019 people were convicted of this crime [10].

The examples given relate mainly to people’s lives, which already involve
a lot of digital technologies. The question arises, how useful is this to society if
each of its members is exposed to much greater risks of being deceived than in
the previous period of “paper media”? To minimize such risks, it is necessary to
improve the protection of personal data and legislatively prohibit the use of
storing information in a digital resource without protective technology and
without backing up digital information on certain media.

The significant intensification of digital technologies, among others, gives
rise to the problem of impunity for posting offensive and defamatory infor-
mation on the Internet. Today, some digital ways to find the author have al-
ready appeared, but only in the form of recommendations from those victims
who are lucky in this. There is no effective technology and regulations to solve
this problem. Even if you determine the registrar of the site on which negative
information is posted, the registrar will not disclose the personal data of the
“offender”, and if it does, it will only be within the framework of a criminal
case, for the initiation of which, as a rule, one statement from the victim is not
enough, and other It is difficult and often impossible to collect evidence.

Yes, the law provides for certain types of liability for such acts. For insult
contained in a public speech, publicly displayed work or mass media (Part 2 of
Article 5.61 of the Code of Administrative Offenses of the Russian Federation),
liability is established in the form of an administrative fine for citizens in the
amount of three thousand to five thousand rubles; for officials — from thirty
thousand to fifty thousand rubles; for legal entities — from one hundred thou-
sand to five hundred thousand rubles [3].

Part 2 of Art. 128.1 of the Criminal Code of the Russian Federation pro-
vides for liability for libel contained in public speech, including in the media
(newspapers, magazines, radio, television, Internet, etc.) [S]. However, given the
existing difficulties in forming an evidence base, one cannot expect widespread
application of these administrative and criminal law norms.

There is also a social and legal problem for citizens. The actively develop-
ing digitalization of society inevitably entails a decrease in employment of the
population. Employers in certain areas of the economy understand the greater
efficiency of using not human hands and minds, but machines and robots,
which prompts them to reduce personnel, and this means an increase in un-
employment and, as a result, discontent in society. Labor legislation gives the
employer the right to get rid of employees without much difficulty.

According to clause 2 of Article 81 of the Labor Code of the Russian Fed-
eration, the employer has the right to reduce the number of employees, and
clause 3 of Article 81 provides such grounds for dismissing an employee at the
initiative of the administration as the employee’s incompatibility with the posi-
tion held or the work performed due to insufficient qualifications, confirmed by
certification results [4]. After all, the machines and robots used must be con-
trolled by trained specialists who have undergone appropriate training, which
is not available to everyone. If an employee has not provided the manager with
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a legal document indicating that he has the necessary qualifications to work
with digital equipment, then it is not difficult to get rid of him.

The above only partially addresses the social and legal problems that
arise in the process of using digital technologies. There is no doubt that digital-
ization is an inevitable phenomenon, as one of the components of the overall
progress of civilization, which will continue to develop and improve. But this
process must be accompanied by effective legal regulation, the timely adoption
of such laws and regulations, which will oblige technology developers to simul-
taneously create and implement ways to digitally protect society from negative
impacts on people’s lives in a variety of spheres of life.
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IIOHATHE H COOEPXAHHE
ITPHHIIUIIA PASOEAEHHS BAACTEH

A.K. THMOIIKHH"

Annoranusa. B cratbe paccmaTpuBaeTcd HCTOPUYECKHUY KOHTEKCT U pPa3BUTHE
IIPUHINIIA Pa3LEA€HHUI BAACTEM, HAQUYWHAS C APEBHOCTH U 3aKaHYUBAad COBPEMEHHO-
cThio. B pabore anaamusupyloTcd B3rasgabl Aukypra, Makuaseaan, Aokka u MoHTeCKbe
Ha 3TOT IIPHUHIIUI, BBIIBASIETCS €0 3BOAIOIIMA U BAUGHHE HA HMOAUTHYECKHE CHUCTEMBI
PA3AMYHBIX CTPaH. ABTOP IIPUXOAUT K BBIBOAY O HEOOXOAUMOCTH yTOYHEHUS KOHCTHUTY-
ITMOHHOH (POPMYAUPOBKU [AAHHOTO MPHHIINIIA B KOHTEKCTE COBPEMEHHOM ITOAUTHYE-
CKOM IIpaKTHKH, IIpeJsaras yTOUHUTH TEPMHUH "pa3leA€HHE BAaCTeN'", HCIIOAB3YS ITOHSI-
TUsa "B3aMMOIOIIOAHEHME», «B3aUMOAEHCTBUEY, «B3aMOOTI'PAaHNYEHHE» OPTraHOB rocyaap-
CTBEHHO# BAACTH JIAsI 60A€E TOYHOTO OTPa’KeHUS CYTH 9TOH KOHIIETIITHH.

KaroueBbl€e cAOBa: IIPUHIIUII Pa3AEA€HUdA BAacCTel, MCTOPUYECKHUU KOHTEKCT,
Aukypr, MakuaBseaau, AOKK, MOHTECKBE, KOHCTUTYIIUL, KOHTPOAb BAACTH, IIpaBa U CBO-
0onpl rpakiaH, COBEPILIEHCTBOBAHHE (DOPMYAHPOBOK, B3aUMOOIIOAHEHME, B3auMOJeH-
CTBHE, B3aMOOT'PaHUYEHUE.

a3oeA€HHEe BAACTEM, IMPUHIUII OPraHU3alllHd U OCYIIECTBACHUI

rOCyZJapCTBEHHOM BAACTH, COTAACHO KOTOPOMY TOCyAdapCTBEHHAad

BAACTb OCYIIECTBASIETCH 3aKOHOAATEABPHBIMHU ([IPEACTaBUTEABHBI-
(( MH), HUCIOAHHUTEABHBIMH M CYAeOHBIMH OpraHaMu He3aBHCHMO

OpyT OT Apyra W HpU HAAUYHUH MEXaHHU3MOB, YPaBHOBEIINBAIO-
X o6bEM ux moaHoMouuii.» [8]. Takoe ompeneseHre HaM IIpegAaralOT aBTOPHI
penakiu mmybamdyHoro mnpaBa Boarwmnoit Poccuiicko#t sHimkaoneauu [6]. Kak
IPENCTaBASIETCS, TaKOM IMOAXOZ OTpaxkKaeT CYLIHOCTh IIPUHIUIIA Pa3deA€CHUI
BAACTEN B [IOAHOUM MEpE.

Jauneiii npuHLun B Poccuiickoit @enepariu 3akpernaeH B cratbe 10 KoH-
crurtyunu Poccuiickoii Peneparuu: «J'ocymapcrBeHHad BaacTh B Poccuiickoin
denepaiuy OCyILIECTBAIETCH Ha OCHOBE PAa3AE€ACHUSI Ha 3aKOHOAATEABHYIO, HC-
TIOAHUTEABHYIO U CcyneOHyro. OpraHbl 3aKOHOAATEABHOM, MCIIOAHUTEABHOH U CY-
ne0HOM BAACTHU CAMOCTOSATEABHEBD [1, 2].

Bo-niepBBIX, BaxKHBINM 3AE€MEHT pPa3deA€HUS BAACTEH — HAAWYHUE CaMOCTOSI-
TEABPHBIMU OpTaHaMM HAU K€, BepHee CKas3aTb, BETBAMHU BAACTH. TpagullIOHHO
BBIZIEATIOT 3aKOHOOATEABHYIO (M KaK I'PaMOTHO 3aMEYE€HO B OIIPENEA€HHM HHOTIA
e€ Ha3bIBAIOT IIPEACTAaBUTEABHOM), HICIIOAHUTEABHYIO, CyAeOHYI0 BETBH BAacTH. Bo-
BTOPBIX, HAAWYHE CHCTEMbBI CHEP>KEK M MIPOTUBOBECOB ATUX BeTBel. [lompobHee
pazbepéM OoTKya B3gAaCh HEOOXOAMMOCTD M KaK ITIOCTPOHAACH TaKasd KOHIIETIITHS.
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Touky orcuéra peasusally NPUHIUIIA PA3LEACHUS BAACTEY MOXKHO OIIpe-
JEAUTH Io-pa3dHoMy. MoXKHO cka3aTbk, 4YTO OCHOBAa 3asoxkeHa AukyproMm B Cnap-
Te em€ B 8 Beke 0 H.9. [3]. U3 (Tocynaps» H. MakuaBeaan caenyeT, YTO BAACTh
TaM Oblaa paszmeseHa MeXAy LapéM, apHUCTOKpaTHed M HapoOHBIM COOpaHHEM,
HO Ha3BaTh 3TO IIPUHITUIIOM pPa3dEeA€HHS BAacTed MOXKHO pas3Be AHIIbL B OyK-
BaAbHOM CMBICAE, Beb, B CYILIHOCTH, OHH HE NEAVWAW BAACTHbIE (PYHKIIUH, a OCy-
IIIECTBASIAM BAACTHBIE (DYHKIIMH COBMECTHO. OT0 00bsIcHHUMO Benb CriapTaHCKHUHI
IIOAUC, XOTb U OBIA OOABIIIMM [OAS CBOEr0 BpeMEHU, HO He TaK BEAUK, Kak,
Hanpumep, Ppannua konna XVIII Beka, 0 KOTOpoH pedsb HONUAET B HaAbHEHIIIEM.
K Tomy ke, apXeoAOorHm M MCTOPHUKH O CHX IIOP HE yBEPEHBI B JOCTOBEPHOCTHU
TOM MH(OpPMAIUU, YTO MBI y2Ke 3HaeM o Aukypre [7].

L pyro#i ToO4KOMH OTCY€TA MOKHO cuUTaTh [IpeBHUM Prum. B cBoéM moauTu-
YECKOM yCTPOHCTBE, B PECIIYOAMKAHCKUHN ITepHUO, BAACTDb OblAa ITOZIEA€HA MEXKIY
CenaToM, KOHCyAAMH B KOMHIIUSIMH (HApOOHBIM coOpaHHeM), OTAeAbHBbIe opra-
HU3AllMHU B CBOEH CYLIHOCTH HE MOTAHM IIOAHOCTBIO Y3YPIHPOBATH (PYHKIIUH APYT
Apyra, XOTsd BCE K€ ITOAHOLIEHHBIM pa3[deA€HHEM BAACTEH 3TO Ha3BaThb CAOXKHO,
TaK KakK IIPSIMOTO U YETKOI0 AeAeHUs (PyHKIHUH TaKoe IeAeHHe He HOCHAO, a OBbIAO
CA€ZICTBHEM CKOp€e MOAHUTHYECKON KOHKYPEHIIMHU U CAOKUBIIEHCS OOCTaHOBKH,
BIIPOYEM PECIIyOAMKAHCKHUM IIepHOo/ BCE K€ CMEHUACH UMIIEPATOPCKUM.

XOTBh OIBIT ITPOIIAOTO, & OCOOEHHO PUMCKHH, BAUSA Ha MbIcAUTeAet HoBo-
IO BPEMEHU, HO OH CKOpPEE CTaA TOAYKOM K HOBOM MBICAHU, K KOTOPOM ITOATOAK-
HyAa coBpeMeHHad ¢uaocopam obcTaHOBKA. [lepBBIM OCHOBOIIOAOKHUKOM
UEU Pa3eACHUd BAACTEH 110 IIpaBy MOXKHO cuuTaTh [IK. Aokka. Ha Bpema ero
TBOpPYECTBa BBINIAAO HENPOCTOHM Oad AHrauu nepuon — CaaBHad PEBOAIOLIUA.
BHyTpeHHIe mmpoTuBOpedYUusi Ha BpUTAaHCKUX OCTPOBaxX, KOH(MPAUKT MeXAy Oyp-
)Kyasuedl U apuCTOKpaTHel, peAUTHo3Hble KOH(MAUKTEI — BCE 3TO CTAaA0 IIpobae-
MaMH, KOTOpble HeoOXOAMMO ObIAO pellaTh, MCIIOAB3ysl HOBBbIE KoHIlernIuu. On-
HOM M3 TaKUX HOEH CTaa IIPUHIMII pasAeAeHUs BAACTel, Belb abCOAOTHadA
BAACTh MOHapxa He ycTpauBasa MHOTHX, HO IIOAHBIM OTKa3 OT MOHapXW4€CKOI'0o
CTPOsI HE MOT COCTOSTHCS U ObIA el He BbIrofeH. CBOM HIEHW B BOIIpOCce pasme-
A€HHd BAACTE€H aHTAMYaAHHUH BBICKa3aa B «/IByxX TpakTaTax O IpaBA€HHI» [11],
Ha HUX MBI U Oy1eM OITUpPaThCH.

J3K. AOKK IIPEeNAOKHA CaM TEPMHH, KOTOPBIM MBI 3HaeM II0 cell neHb. Ero
unest ObiAa B TOM, YTOOBI Pa3geAUThb TPHU OCHOBHbIE (PYHKIIMH — 3aKOHOJATEAb-
HYIO, UCIIOAHUTEABHYIO U pefepaTUBHYI0. 3aKoOHOAaTeAbHAsI, B €r0 IOHUMaHUH,
BAQCTb ITpeqHAa3HAYaAach B 0OBEKTUBHU3UPOBAHUU B 3aKOHAX YEAOBEYECKUX 3a-
KOHOB IIPUPOABI, 3Ty (PYHKIUIO PeaAn30BaAd B IIapaaMeHTe AHTAUHN (KOHEYHO,
emé no [I>k. AOKKa OpPHUTAaHCKHH ITapAaMEHT OAUIETBOPSA 3Ty HUAEI0). 3aKOHBI
HYKHO P€aAHN30BbIBaTh, a 3HAYUT HY>KHaA HCIOAHUTEAbHAs BAACTh. TakiKe OH
BbIZIEASIA (pelepaTUBHYIO BETBb BAACTH, KOTOpasd pelrasa ObI BOIIPOCHI MEKIY-
HapoOAHOrO XapakTepa (BOMHBI U MHpPa, COI030B M KOHTAKTOB C APYTHMHU IOCy-
[JapcTBaMy).

CynebHble (OyHKIIMU OH OTHOCHA K YaCTH HCIIOAHUTEABHOM, YTO U3MEHUT
B nnocaenyrommm II-A. MorTeckbé. CoepKKH U IIPOTUBOBECHI B €r0 KOHIIEIIIIUHA
TaKIKe CYIIECTBOBAaAH, XOTS HCXOOd W3 H3BIABACHHI BOAW Hapoda IpeACTaBHU-
TEeABHBIH (3aKOHOMATEALHBINM) OpraH BCE ke ObIA BBICIIIMM B TaKOH HEpapXUH,
XOTb U OTPAaHUYUBAACH HUCIIOAHUTEABHON BETBBIO.
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BrpoueMm, cerogHd MBI CKOpee JaA€KH OT KoHIenuuu [>K. Aokka. dpan-
1y3 llapab Ayn MoHTecKbE mopabaTbIBaeT €ro KOHIEMIUIo. «B Kaxkmom rocy-
OapCTBE €CTh TPU poJa BAACTHU: BAACTh 3aKOHOAATEAbHAsI, BAACTh UCIIOAHUTEAD-
Had, BEJAaIolias BOIIPOCAMH MEXAYHAapOAHOTO IIpaBa, U BAACTh, BeJaroliad BO-
IpocaMUu IIpaBa IpakKIaHCKOro. B cuAy mepBoil BAaCTH rocyaapb UAU yUpeXKe-
HUE CO30aeT 3aKOHbI, BDEMEHHBIE UAU IIOCTOSHHBIE, U UCIPABASIET UAU OTMEHSI-
€T CYIIECTBYIOLIHNE 3aKOHbI. B CHAYy BTOPOM BAACTH OH OOBSIBASIET BOMHY HAU 3a-
KAIOYaeT MHUP, IIOChIAAET UAU IIPUHUMAET ITOCAOB, obecrieduBaeT 0e30MacHOCTb,
OpenoTBpalllaeT HAIIeCTBUsI. B CHAYy TpeThbell BAACTH OH KapaeT IIPECTyIIAEHUS
U pa3peniaeT CTOAKHOBEHUS YaCTHBIX AUIL.» [4].

Kak moxno yBuzaeTh II-A. MoOHTeCKBE OEANUT BAACTh HA 3aKOHOOATEAb-
HYIO, UCIIOAHUTEABHYIO U CyneOHylo. B ero KoHuenmnuu cyaebHasi BAACTh ITOAY-
JaeT CaMOCTOSTEABPHOE BOIIAOIIIEHHE, U CHCTEeMa CHAEPKEK U IIPOTHBOBECOB
Ha4YWHaeT paboTaTh IIOYTH ITPUBBIYHBIM JIAd Hac obpasom. OH IIPSIMO ITHIIIET,
YTO HEAB3SI COBMELIATh UCIIOAHUTEABHYIO BAACTh C 3aKOHOAATEABHOM, CAMOCTOH-
TEABHOCTb CyZIeOHOM BAACTH, W HEOONyCTHUMOCTH HX B omHOM Aulle. Cucrema
COEPKEK U IIPOTHUBOBECOB KaK pa3 HallpaBA€HA Ha HemonylleHue THupaHuu. [lo
€ro MHEHUIO 3aKOHOJATeAbHAd BAACThb CHEPIKHUBAET BAACTb HCIIOAHUTEABHYIO
TEM, UTO caMa BBIIIYCKAaeT AAd He€ 3aKOHBbI, UICIIOAHUTEABHAS K€ (a C ero TOYKU
3peHUs UCIOAHUTEABHAsT BAACTb 3TO MOHAapX), obaagasi IpaBoM OTMEHBI aKTOB
3aKOHOOATEABHOM BAACTH, CAEpP:KUBaeET €€, cymeOHasd B CBOIO OdYepelb OTpaHHU-
4YUBAETCd 3aKOHAMH M OT4YAaCTH MOHAapPXOM, HO TaKiKe€ OlpPaHHUYMBAET HUX caMa.
Y HI-A. MoHTeCKBE cucTeMa BBITASIIUT CKOpee, KakK Habop uaedl HEeXKEeAW HH-
CTPYKLIMY K IPUMEHEHUIO.

MBI MOKEM TOBOPHUTH O TOM, YTO KaKasi-TO MBICAb CTAHOBUTCS YacCTbIO
npaBa (IOPUCIIPYAEHIIMN B IIEAOM) TOABKO TOT/Zla, KOTJa OHA HaXOAUT CBOE IOPHU-
OUYeCKOe BBIPazKeHHE, B YACTHOCTH 3TO MOIKET OBITh HOPMATHUBHOE 3aKPEIIACHHE
UAU IIPUMEHEHUNE TaKOW MBICAM CylaMH HAM HMHa4de APYTHMH OpraHaMH B IIpaBoO-
npuMeHeHud. neu cppaniry3a HaIlIAM CBO€ MECTO B IIOCTPOEHUU AMEPUKAHCKO-
ro rocymapcrBa. Otupl — ocHoBaTteau CIIA B3gau 3a ocHOBY uzeu II-A. Mon-
TeCKbE M BomAOTUAU ux B KoHcrutrynum 1787 roma. OgHaxko KpoMe CHCTEMBI
Coep3KeK U ITPOTHBOBECOB, CAMOT'0O pa3leACHUs BaacTed Oblrna mobaBAeHA YacTh
AOTUKHU B IIOCTPOEHUHU (peaepaTUBHOTO rocygapcrBa. To ectb, ecau II-A. Mon-
TeCKbE U [I2K. AOKK OIHCBHIBAAM IOCyAapCTBO yHHTapHoe, To cama uned CIIA
roapasyMeBasa penepaliio, a JAd 3TOr0 HeoOXoauMO ObIAO BKAIOYEHHE B 00-
IIyI0O CUCTeMy oOIIell KoopauHauu. Beab Bo BCeX BBIIIEONTHMCAHHBIX KOHIIETI-
OUIX HEOTHEMAEMOM 3azadyed U IEABIO SIBAFIAACh HE TOABKO HE JOMNYIICHUE TH-
pPaHNH, HO U OOCTHUIKEHHE CKOOPAWHUPOBAHHOCTU IOCYyJapPCTBEHHBIX OPraHOB,
UX COBMECTHOHN 3(pPEeKTUBHOMN NEATEABHOCTH.

Tak B cucteme IIITaToB HEOOXOAUMO OBIAO IIOCTPOUTH pa3AeAeHUE BAaacTeH
c yuéromMm, Kak U BaacTtu lllTaToB, Tak u (peaepasbHOro IEHTpPAa, 3TO HAIIIAO OT-
paskeHHe B HEPaApPXUYECKOM CHCTEME U YaCTUYHO ayOaupyromieii obiedemne-
paapHOI cucremMe B KaxaoMm lllrare. Hampuwmep, cucrema cyagoB CYIIECTBYET
BHyTpu Kasknoro lllTatra u crnenmduyHoe, CBO€ 3aKOHOOATEABCTBO, KOTOPOE,
OHAKO, HE IIPOTUBOPEYHUT BBICIIEH BAACTH KOHCTUTYLIMH U OIIpeneAds uepap-
XHUYEeCKH BBICIIee MecTo BepxoBHoro Cyna. B wactHocTH, meao «Mapbepu mpo-
TuB Moancona» 1809 roma 3akpennao 3a BepxoBHbIM CynoM IIOAOXKEHHE opra-
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Ha, OLIEHUBAIOILIErO0 KOHCTUTYLIMOHHOCTh HOPMATHUBHBIX aKTOB, YTO OIIPEAEAHAO
€ro T'OCIIO/ICTBYIOIIEE B CyZeOHOM BAACTH IIOAOXKEHHUE.

PasButue uneu paszaeseHud Baacted He octraHoOBUAOCH B XVIII-XIX Bekax.
YacTo MOXKHO yBUAETH, 4TO BblAeassioT CMU kKak yeTBepTyi0, HEOPUIIHAABHYIO
BETBb BAAQCTH, KOTOpPasd BAHLET Ha TI'OCyJapCTBEHHBIE OpPraHbl U OCYILIECTBALS
CBOIO CIIEIIM(PUYHYIO BAACTh, TAKHUX TEOPUU MHOro, HO CBO€ IIpPaKTHUYECKOe
IOPUANYECKOe IIPHUMEHEHNEe HAIlIAW TaA€KO He BCe U OOABIIIMHCTBO CTPaH MHpa
IIPUAEPXKUBAIOTCI KAACCUYECKOM MoaeAHu, IpenasoxeHHou III-A. MoHTECKEE.
Taxk, HarTpuMep, €ro UAEU OOIOAHIA U KOHKpeTusupoBaa 2XK.-2K. Pycco.

HHuTEepecHbI MBICAW KUTAWCKOTO PEBOAIOIIMOHEPa Hadaaa XX Beka CyHb SAT-
ceHa. Ero nmeaenne mobaBasieT K KAACCHYECKOH Tpuae 5K3aMEeHAIlMOHHYIO M KOH-
TPOABHYIO BeTBH BaacTH [10]. Dk3amMeHanmoHHasd BETBb BAACTH [IOAYKHA OTBe-
4aTh IPOBEPKE KOMIIETECHIIMH TIOCYyAAapPCTBEHHBIX CAYyKalllUX, a KOHTPOABHAsS
CAEIUTH 3a HCIIOAHEHHEM HX AeHCTBHM 3aKOHHOCTH U TpeboBaHUSM H30Hpare-
Aeli. AoTHMKa KHUTalCKOTO PEBOAIOIIMOHEpPA IIOHSTHA, BEAb IIOCTPOUTH AUOEpaAb-
HO-ZIeMOKpaTH4decKoe o0IecTBo B KruTae, co CBOUMH TPaAUIUSIMU, B TOM YHCAE
U IIOAUTHYECKHMH, OCOOBIMHU ITOPSAKAMH U YCTOSIMH, IIPOCTO CKOIIMPOBATH 3a-
IagHyI0 MOOEABb, BPSO AW IIOAYYHUTCH, IIpaBHABHEE CKas3aTbhb, YTO TAKOE 3auM-
cTBOBaHUEe He OymeT 3(pPpeKTUBHBIM. Takoe MpearoKeHHOE AEACHHE MNpPeacTaB-
ASIETCA WHTEPECHBIM, OMHAKO, B paMKaxX CYIIECTBYIOIIHUX POCCHUMCKHUX HHCTHUTY-
TOB, KOHTPOAbHAasI BE€TBb, 10 CyTH, IIOBTOPsSEeT (PYHKIINU AEATEABHOCTH ITPOKY-
paTypbl B 4aCTU KOHTPOAHUPYIOILIETO, HaA3UPAIOIIEro opraHa. A 3K3aMeHallHio
MOTYT IIPOBOAYUTE U UHBIE BETBHU.

Koneuno, nnea CyHp fdrTceHa 6blaa HMEHHO B HE3aBHUCHMOCTH U Oecrpu-
CTPaCTHOCTH TaKHUX OPraHOB, HO AOTHKA U IIPaKTHUKa IPUMEHEHHS [10/ICKa3bIBa-
eT HaM, YTO CHCTeMa CAEPKEK B TPHAZE TaK HAM HHa4de obecrieduBaeT TaKHe
UIIEU BHYTPH HCIIOAHUTEABHOM BETBU BAACTH (3a UCKAIOYEHHEM IIPOKYpaTyphl,
KOTOPYIO HEABb3sI [IOCTAaBUTD B P UCIIOAHUTEABHBIX UAU CyAeOHBIX opraHoB). Ho
3aIIpoc Ha HEAOCTATOK TPHUAAbl, B YACTHU UCIIOAHEHHS, HEAB3S HE OTMETHUTD.

HNHTEepecHO W HEMAAOBaXKHO ITOCMOTPETH HE TOABKO Ha CETrOMHAIIHEE NOK-
TPHUHAABHOE OIIPENEACHHE Pa3eA€HHI BAACTEM, HO U B3TASHYTH B IIpolraoe. K To-
My K€ Hac UHTepecyeT He TOABKO 3apy0esKHOoe ITOHMMAaHHe, HO U OT€YeCTBEHHOE
noHuManue. [Iaag Hadasa oOpaTHMCS K SHITMKAOIIEJUYECKOMY cAaoBapio Bpokraay-
3a u Edpona [12, c. 145]. ABrop cratbu — B. M. 'ecceH, onpeneasger pasaeseHue
BAACTEN 4Yepes ABe CHOCKMU. IlepBag — mpaBUTEABCTBO U BTOPAad — COEAMHEHMNE BAA-
creii. CoefUHEHNE BAACTEH B CAOBApPE HE IIPEACTABACHO OTAEABHO, OJHAKO IIPHUYH-
Ha CTaHOBHUTCH ITOHATHA U3 JAHHOIO OIIPEACACHHU IIPABUTEABCTBA.

[IpaBUTEABCTBO KakK OpraH roCyJapCTBEHHOM BAACTH B CAOBape OIpene-
ASIETCH C Pa3AWYHBIX no3unui [13, c. 864].

1) «B abCOAIOTHBIX 3amagHO-eBPOIIEHCKUX MOHAPXUSX CTApOro pPesRUMa
Bce 0e3 MCKAIOUeHHus (PYHKIIMH TOCyJapCTBEHHOM BAACTU KakK ObI OHU He OBbIAU
Pa3HOOOpa3HbI II0 CBOEMY COAEPIKAHHIO, UMEAW ONHY U Ty K€ IOPHUIUYECKYIO
IIPUPOAY BCE OHHU SABASAHCH BBIPaKE€HHEM HEOTPAHHUYEHHOM BOAHM MOHAapXxa...»,
aBTOp OeAaeT akKIeHT Ha TOM, 4YTO abCOAIOTHAasI MOHapXUs He 3Hasa pas3rpaHu-
4yeHHUsl BAacTedl Ha CyaeOHYIO, UCIIOAHUTEABHYIO W 3aKOHOJATEABHYIO M IIpaBU-
TEABCTBO B pPyKax MoHapXa CoeIHUHsIAa BCe (PYHKIINH 332 KOTOPBIMH ITIOHUMAaIOTCHI
BETBHU BAACTU Ha TOT MOMEHT.
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2) IlpuBonurcsa uaea XVIII Beka o camoM pa3neA€HHUHM BAACTEU U IIpaBo-
BOI'O IOCyJapcTBa, Ha3blBad UX OCHOBAHUSMU ITOAUTHYECKON (PHAOCOUU TOTO
BpeMEHU U IOAPOOHO XapaKTepu3yeTcs pasfeAeHHe BaacTel, Ha3biBad €€ ¢op-
Mo, 1o III-A. MouTekcknsé u 2K-2K. Pycco.

3) Ocoboe BHUMaHUE yAEASETCS IPaAaBOBOMY TOCyJapCTBY, PacKpbIBaeTCs
€ro CoAEpzKaHMe, IIPUYEM IIPABOBOE I'OCYIapCTBO — TAKXKE KaK U JAd HaC Teopud
paBeHCTBa BCEX CYOBEKTOB II€pe/ 3aKOHOM, MAAO 4Y€M OTAMYAETCd OT HaIIlero
IIOHUMAaHU4 3TOH KOHILIENIMH HEMELKOM paBoBoi mKoabl XVIII-XIX BB.

4) B urore B.M. T'ecceH ompeneadgeT NpaBUTEABCTBO KaK «0cyoapcmeeH-
HYM 8/1acmb, OCYUWLeCmBNsIIoWYo uHmepecsl 20cyoapcmaa 8 npeoenax, omme-
xKesaHHblx el npasomr. OH CBA3BIBAET IIPABUTEABCTBO U PA3EACHHE BAACTEH
C IIPaBOBBIM IOCyAapCTBOM, Tl€ IIOCAEAHEE — KAo4deBas Kareropus. M3 Takoro
OIIPEIEAEHUH JEAAETCH P BbIBOJOB.

Bo-miepBbIX, rocynapcTBO — CyOBEKT IIpaBa, a He CYOBEKT BAACTH, TaK Kak
IIOAYHUHAETCH 3aKOHY B AUIIE IIPABUTEABCTBEHHOMN BAACTY,;

BO-BTOPBIX, F'Pa’KIaHUH 10 TAKOM K€ AOTHMKE II0 OTHOIIEHUHIO K ToCcyaap-
CTBY CyOBEKT IIpaBa,;

B-TPEeThUX, IIyOANYHOE MPaBO — IIPaBO, TaK KaK PETryAHUPYeT IIPaBOOTHO-
HIEHUI MEXAY IPakIaHUHOM U FOCyIapCTBOM;

B-YeTBEPTHIX, CAEJOBATEABHO IIyOAYHOE ITpaBo TpedyeT CyneOHOH 3alTThI.

IIpenaoxkeHHasa cTaThd B OSHIIMKAOIIEAUYECKOM CAOBape HaéT HaM IIOo-
HATHh HECKOABKO Belled. Yxke Ha MoMeHT 1900 roga, a CTOUT 3aMETUTH PEBO-
arorug 1905 roga em€ He cAydHAach, aBTOP BbIpaxkaeT XOTh U HE IBHYIO, HO
CHMIIaTHIO Yepe3 BBIIEA€HHE AOTHMKU: FAaBEHCTBa 3aKOHAa (a TO4YHee IIpaBa),
IIPpaBOBOT'O PaBEHCTBA KaK I'OCydapCTBa, TakK MU IOoCydapCTBa B yCTAHOBAEH-
HBIX PaMKax U [IOHMMAaHHE pPa3deACHUd BAACTEN U IIPaBOBOrO rocyaapcTBa He
IIPOCTO BO B3aMMOCBS3aHHOM COCTOSHHH, a KaK CTPYKType, TAEe IIpaBOBOE
FOCylapCTBO HOCHT PEAAU3YIOIIHUMN XapakKTep, a pas3fdeA€HHE BAACTEH HOCHUT
dyurnuio ¢gopmel. [IpeacraBAeHHasd KOHIIENIIHS, XOTh M BOIIIAA B CAOBaphb
II0ZT aBTOPCTBOM OJHOTO IOPHCTA, HO OTpaikaeT ocoboe IMOHHMAaHUE NOPEeBO-
AIOITMOHHBIMH POCCHUCKHMH aBTOPaMH €BPOIIEMCKHUX HWHCTHUTYTOB, a TaKXKe
BO3MOZKHOCTb U3MEHEHUd HHCTHUTyTA Pa3AEACHUd BAACTEU B 3aBUCHMOCTHU OT
rocygapcTsa.

Takzke Ba’KHO OTMETHUTD, YTO HE TOABKO IIPaBOBOE I'OCyAapCTBO BBICTYyIIA-
€T BaKHOUM 4YacThio (PYHKIIMOHUPOBAHUS pa3IeA€HHs BAacTeid, HO U ¢opMma
IIpaBA€HHUS BBICTYIIAET IIPOSIBACHHUEM M MEXaHHU3MOM pa3leAcHHud BaacTel. Ilpe-
3UZIEHTCKO-IIapAaMeHTCKasl PEeCIyOAMKa K IPHUMEpPY CyIIecTByIoInasa Bo PpaH-
YU UINeT 6araHC MeXIy HCIIOAHUTEABHOM M 3aKOHOMATEABHOM BAACTBHIO, B TO
BpeM4d KaK He BCErZla CTOUT IIOHUMATh IIpe3UaeHTa KaK (PUTYPY UCKAIOYUTEABHO
HCIIOAHUTEABHOM BAACTH, 4acTO NPE3HUOEHT peasu3yeT MeTa (PYHKIIHIO, CTpe-
MAIIYHOCHd YPAaBHOBECUTH OCTAABHBIE BETBU BAACTHU U HE OTHOCHIIMMNCA K KaKOM-
Anbo BeTBH IIpsaMmo (Hanpumep B CIIA u Poccuwn).

[TapaameHTCKas pecriybAMKA JeAaeT aKIEHT Ha BAACTb 3aKOHOAATEABHYIO.
[Ipu aTOM 3aMeTHM, YTO B aOCOAIOTHBIX MOHAPXHUAX, KakK U ropopua III-A. MoH-
TECKbE, O pa3geAeHUU BAACTEH He MOIKeT ObITh U pedl, B KOHCTHUTYIIMOHHBIX
MOHAapPXUIX, MOHAPX BBICTYIAET AMOO Kak (purypa Tpagullii, AUOO BBIIIOAHSS
PYHKIIUHU OMHOU 13 BETBEH BAACTU.
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KoHuenmm paszmeseHUs BaacTed II0 CyTH CBOeEH 0as3upyeTcsa Ha OSHUX
IIPUHIHUIIaX, OCHOBaHHBIX Ha uaeax [I-A. MoHTeCcKbE, BbIIBASA pa3HbI€ aKIIEH-
TBI U CIIOCOOBI peaAns3alluy, HO CyThb OHA — pas3deAcHHe (PYHKIIUM rocynap-
CTBEHHOU BAACTH OAd 3(PPEKTUBHOIO OOIIEro YIPaABACHUS U HEOOITYIEHUS AO-
0o 13 BeTBel 3A0yIIOTPEOAEHUH.

HccaenoBaB UCTOPHUIO CTAHOBAEHHUS U Pa3BUTHUS JAHHOTO IIPUHIIUIIA, CTO-
UT OTMETUTH, UTO II0 CBOEH NIPUPOLE INoCydapCTBEHHad BaacTbhb enuHa [S5]. Cae-
OYET COTAACHUTBCSI C TEMHU HCCAEAOBATEAIMHU, KOTOPbIE CHUTAIOT, YTO IMPUHIIUII
pasmeseHUs BAaCTed He OTpULlaeT eaAuHCTBa BaacTH. OH OTpHUIIAET €OHUHOBAA-
ctue [9, c. 18].

HazBaHHbIE 5A€MEHTHI COAEPKAHUA TEOPHUH Pa3LEA€HHS BAACTEM, IIO
HallleMy MHEHHWIO, JOAXKHBI IIOAYYUTH HOPMaTHUBHO-IIPABOBYIO PETAAMEHTALIUIO.
OTO CB43aHO C T€M, YTO COoAepKaTeAbHad XapaKTEPHUCTHUKA KOHIIEHNIIUU pas3ae-
A€HUSI BAacTel 3HAUYUTEABHO HIMpPE IOPUANYECKON (POPMyABbl 3TOTO IIPHHIIUIIA,
ycraHoBaeHHoro cratbeii 10 Koncrutynuu Poccuiickoit denepanuu [1, 2]. Ilo-
5TOMY AAHHYIO CTATBhIO CA€OYET IIPUBECTH B COOTBETCTBHE C COBPEMEHHBIM CO-
JepKaHUEM KOHIIENIINY Ha ypOBHe (QenepasbHOTO 3aKOHA, IIOCKOABKY OTCYT-
CTBHE IIOAHOM M FCHOM KOHCTUTYLIMOHHOH pPEeraaMeHTAalluH IIOPOXKIAET OTCYT-
CTBHUE €OWHOOOPA3HOTO €€ MOHHUMAaHUsS U, KaK CAEICTBHE, BAEYET CEPbE3HbIE
OPOTUBOpPEYNd U KOH(MAUKTHI. [Ipemsaras KOHKpPeTHU3UpPOBaTh B peepasbHOM
3akoHe TeKcT crartbu 10 KoHcrurynuu PO ykazaHmeM Ha B3aMMOJOIIOAHEHHE,
B3aUMOJEUCTBUE H B3aUMOOTPAHUYEHUE OPraHOB TOCYyJapCTBEHHON BAACTH,
YCTAHOBAEHHOE Ha IIPUHIINIIE CAEPKEK U IIPOTHUBOBECOB, MBI NOIIyCKAae€M BO3-
paskeHus, OCHOBHOH apryMeHT KOTOPBIX, BO3MOXKHO, OyZeT CBOAUTHLCH K TOMY,
YTO HNPUHIUII Pa3AEA€HHUS BAACTEU PeaAu3yeTCs U KOHKPETU3UPYETCd B APYTUX
KOHCTUTYIIMOHHBIX HOpMax. MbI, 0fHAaKO, UCXOAUM M3 TOTO, YTO HCCAEAyeMad
CTaThd IBASIETCS 0230BOM M OCHOBOIIOAATAIOIIEH [AS TOHUMAaHHS U Peasnu3alliu
5TOro IIPUHIUIIA.

[loaaraem, 4TO COOEPKAHHUIO ITOU TEOPUH HE BIIOAHE COOTBETCTBYET €€
TPaOUIIMOHHOMY Ha3BaHUIO — pa3leAeHue BaacTed. boaee To4HO ee cyTh BBIpa-
KaeTcd B popMyAe B3aHMMOOIIOAHEHUS, B3aUMOAEHCTBUA U B3aUMOOIpaHUYe-
HU4 OPTaHOB I'OCyJapCTBEHHOM BAACTH.
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THE CONCEPT AND CONTENT OF THE PRINCIPLE
OF SEPARATION OF POWERS

Alexander K. Timoshkin*

Annotation. The article examines the historical context and development of the
principle of separation of powers, from ancient times to modern times. The work ana-
lyzes the views of Lycurgus, Machiavelli, Locke and Montesquieu on this principle,
identifying its evolution and influence on the political systems of various countries.
The author comes to the conclusion that it is necessary to clarify the constitutional
formulation of this principle in the context of modern political practice, proposing to
clarify the term “separation of powers”, using the concepts of “complementarity”, “in-
teraction”, “mutual limitation” of public authorities to more accurately reflect the es-
sence of this concept.

Key words: principle of separation of powers, historical context, Lycurgus,
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“Separation of powers, the principle of organizing and exercising state
power, according to which state power is exercised by legislative (representa-
tive), executive and judicial bodies independently of each other and in the pres-
ence of mechanisms that balance the scope of their powers.” [8]. This definition
is offered to us by the authors of the public law edition of the Great Russian
Encyclopedia [0]. It seems that this approach fully reflects the essence of the
principle of separation of powers.
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2000@mail.ru

48



A.K. TumowKnH MoHATMe 1 coaepKaHue...

This principle in the Russian Federation is enshrined in Article 10 of the
Constitution of the Russian Federation: “State power in the Russian Federation
is exercised on the basis of division into legislative, executive and judicial. The
legislative, executive and judicial authorities are independent” [1, 2].

Firstly, an important element of the separation of powers is the presence
of independent bodies or, more accurately, branches of government. Tradition-
ally, there are legislative (and as correctly noted in the definition, it is some-
times called representative), executive, and judicial branches of government.
Secondly, the presence of a system of checks and balances on these branches.
Let’s take a closer look at where the need came from and how such a concept
was built.

The starting point for the implementation of the principle of separation of
powers can be defined in different ways. We can say that the foundation was
laid by Lycurgus in Sparta back in the 8th century BC [3]. From “The Prince”
by N. Machiavelli it follows that power there was divided between the king, the
aristocracy and the people’s assembly, but this can only be called the principle
of separation of powers in the literal sense, because, in essence, they did not
share power functions, but exercised power functions together. This is under-
standable because the Spartan polis, although it was large for its time, was not
as large as, for example, France at the end of the 18th century, which will be
discussed later. In addition, archaeologists and historians are still not sure of
the reliability of the information that we already know about Lycurgus [7].

Another starting point can be considered Ancient Rome. In its political
structure, during the republican period, power was divided between the Sen-
ate, consuls and comitia (people's assembly); individual organizations in their
essence could not completely usurp the functions of each other, although it is
still difficult to call this a full-fledged separation of powers, since direct and
Such a division did not have a clear division of functions, but was rather
a consequence of political competition and the current situation, however, the
republican period was nevertheless replaced by the imperial one.

Although the experience of the past, and especially the Roman one, influ-
enced the thinkers of the New Age, it rather became the impetus for a new
thought, which was prompted by the contemporary situation for philosophers.
J. Locke can rightfully be considered the first founder of the idea of separation
of powers. During his creative work there was a difficult period for England —
the Glorious Revolution. Internal contradictions in the British Isles, the conflict
between the bourgeoisie and the aristocracy, religious conflicts — all these be-
came problems that needed to be solved using new concepts. One of these ide-
as was the principle of separation of powers, because the absolute power of the
monarch did not suit many, but a complete rejection of the monarchical sys-
tem could not take place and was not yet beneficial. The Englishman expressed
his ideas on the issue of separation of powers in “Two Treatises on Govern-
ment” [11], and we will rely on them.

J. Locke proposed the term itself, which we know to this day. His idea
was to separate three main functions — legislative, executive and federal. Legis-
lative power, in his understanding, was intended to objectify human laws of
nature in laws; this function was implemented in the Parliament of England (of
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course, even before J. Locke, the British Parliament personified this idea). Laws
need to be implemented, which means executive power is needed. He also iden-
tified a federal branch of government that would resolve issues of an interna-
tional nature (war and peace, alliances and contacts with other states).

He attributed judicial functions to the executive part, which he would
change in subsequent Sh-L. Montesquieu. Checks and balances in his concept
also existed, although based on the expression of the will of the people, the
representative (legislative) body was still the highest in such a hierarchy, alt-
hough it was limited to the executive branch.

However, today we are rather far from the concept of J. Locke. The
Frenchman Charles Louis Montesquieu refines his concept. “In every state
there are three types of power: legislative power, executive power in charge of
issues of international law, and power in charge of issues of civil law. By virtue
of the first power, a prince or institution makes laws, temporary or permanent,
and amends or repeals existing laws. By virtue of the second power, he de-
clares war or makes peace, sends or receives ambassadors, ensures security,
prevents invasions. By virtue of the third power, he punishes crimes and re-
solves conflicts between private individuals.” [4].

How can you see Sh-L. Montesquieu divides power into legislative, execu-
tive and judicial. In his concept, the judicial power receives independent em-
bodiment, and the system of checks and balances begins to work in an almost
familiar way for us. He directly writes that it is impossible to combine the ex-
ecutive power with the legislative power, the independence of the judicial pow-
er, and the inadmissibility of them in one person. The system of checks and
balances is precisely aimed at preventing tyranny. In his opinion, the legislative
branch restrains the executive power by the fact that it itself issues laws for it,
the executive branch (and from his point of view, the executive power is the
monarch), having the right to cancel acts of the legislative branch, restrains it,
the judicial branch, in turn, is limited by laws and partly by the monarch , but
also limits them itself. At Sh-L. The Montesquieu system looks more like a set
of ideas than instructions for use.

We can say that some thought becomes part of the law (jurisprudence in
general) only when it finds its legal expression, in particular this may be the
normative consolidation or application of such a thought by the courts or oth-
erwise by other bodies in law enforcement. The Frenchman's ideas found their
place in the construction of the American state. The Founding Fathers of the
United States took the ideas of Sh-L. Montesquieu as a basis and embodied
them in the Constitution of 1787. However, in addition to the system of checks
and balances, the separation of powers itself, part of the logic was added in
building a federal state. That is, if Sh-L. Montesquieu and J. Locke described
a unitary state, but the very idea of the USA implied a federation, and for this it
was necessary to be included in the general system of general coordination. In-
deed, in all the concepts described above, the integral task and goal was not
only to prevent tyranny, but also to achieve coordination of state bodies and
their joint effective activities.

So in the system of the States it was necessary to build a separation of
powers, taking into account both the power of the States and the federal cen-
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ter; this was reflected in the hierarchical system and the partially duplicating
federal system in each State. For example, the system of courts exists within
each State and has its own specific legislation, which, however, does not con-
tradict the supreme power of the Constitution and determines the hierarchical-
ly highest place of the Supreme Court. In particular, the 1809 case Marbury v.
Madison established the Supreme Court as the body that evaluates the consti-
tutionality of regulations, which determined its dominant position in the judi-
cial branch.

The development of the idea of separation of powers did not stop in the
18th—-19th centuries. You can often see that the media is singled out as the
fourth, unofficial branch of government, which influences government bodies
and exercises its specific power, there are many such theories, but not all have
found their practical legal application and most countries in the world adhere
to the classical model proposed by Sh-L . Montesquieu. For example, his ideas
were supplemented and concretized by J.-J. Rousseau.

The thoughts of the Chinese revolutionary of the early 20th century, Sun
Yat-sen, are interesting. Its division adds the examination and control branch-
es of government to the classical triad [10]. The examining branch of govern-
ment must meet the test of the competence of civil servants, and the control
branch must monitor the execution of their actions by law and the requirements
of voters. The logic of the Chinese revolutionary is understandable, because it is
unlikely that it will be possible to build a liberal democratic society in China,
with its own traditions, including political ones, special orders and foundations,
simply copying the Western model; it would be more correct to say that such
borrowing will not be effective. This proposed division seems interesting, howev-
er, within the framework of existing Russian institutions, the control branch, in
fact, repeats the functions of the prosecutor's office in terms of a controlling, su-
pervisory body. And other branches can also conduct the examination.

Of course, Sun Yat-sen’s idea was precisely the independence and impar-
tiality of such bodies, but the logic and practice of application tells us that the
system of checks in the triad somehow ensures such ideas within the executive
branch of government (with the exception of the prosecutor’s office, which can-
not be placed among the executive or judicial organs). But the request for
a lack of the triad, in terms of execution, cannot be ignored.

It is interesting and important to look not only at today’s doctrinal defini-
tion of the separation of powers, but also to look into the past. In addition, we
are interested not only in foreign understanding, but also in domestic under-
standing. To begin with, let us turn to the encyclopedic dictionary of Brock-
haus and Efron [12, p. 145]. The author of the article, V. M. Gessen, defines
the separation of powers through two footnotes. The first is the government
and the second is the combination of authorities. The combination of powers is
not presented separately in the dictionary, but the reason becomes clear from
this definition of government.

The government as a public authority is defined in the dictionary from
various positions [13, p. 864].

1) “In the absolute Western European monarchies of the old regime, all
functions of state power without exception, no matter how diverse in content,
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had the same legal nature, they were all an expression of the unlimited will of
the monarch...”, the author focuses on the fact that the absolute monarchy did
not know the division of powers into judicial, executive and legislative, and the
government in the hands of the monarch united all the functions that were
understood as branches of government at that time.

2) The idea of the 18th century about the very separation of powers and
the rule of law is presented, calling them the foundations of the political phi-
losophy of that time, and the separation of powers is described in detail, calling
it a form, according to Sh-L. Montexquieu and J-J. Rousseau.

3) Particular attention is paid to the rule of law, its content is revealed,
and the rule of law — just like for us, the theory of equality of all subjects before
the law, is not much different from our understanding of this concept of the
German legal school of the 18th—19th centuries.

4) As a result, V.M. Hesse defines government as “state power that car-
ries out the interests of the state within the limits delimited by law.” It links
government and the separation of powers with the rule of law, where the latter
is a key category. A number of conclusions are drawn from this definition.

Firstly, the state is a subject of law, and not a subject of power, since it is
subject to the law in the person of government authority;

secondly, a citizen, by the same logic in relation to the state, is a subject
of law;

thirdly, public law is law, since it regulates legal relations between a citi-
zen and the state;

fourthly, therefore public law requires judicial protection.

The proposed article in the encyclopedic dictionary makes us understand
several things. Already at the time of 1900, and it is worth noting that the revo-
lution of 1905 had not yet happened, the author expresses, although not ex-
plicit, sympathy through highlighting the logic: the supremacy of law (or rather
law), the legal equality of both the state and the state within the established
framework and understanding The separation of powers and the rule of law are
not simply in an interconnected state, but as a structure where the rule of law
is of an implementing nature, and the separation of powers has the function of
form. The presented concept, although it was included in the dictionary under
the authorship of one lawyer, reflects the special understanding of European
institutions by pre-revolutionary Russian authors, as well as the possibility of
changing the institution of separation of powers depending on the state.

It is also important to note that not only the rule of law is an important
part of the functioning of the separation of powers, but also the form of gov-
ernment is a manifestation and mechanism of the separation of powers. The
presidential-parliamentary republic, for example, existing in France, seeks
a balance between the executive and legislative powers, while it is not always
worth understanding the president as a figure of exclusively executive power;
often the president implements a meta function that seeks to balance the other
branches of government and does not belong to any branches directly (for ex-
ample in the USA and Russia).

A parliamentary republic places emphasis on legislative power. At the
same time, we note that in absolute monarchies, as said Sh-L. Montesquieu,
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there can be no talk of separation of powers; in constitutional monarchies, the
monarch acts either as a figure of tradition, or performing the functions of one
of the branches of government.

The concept of separation of powers is essentially based on the same
principles based on the ideas of Sh-L. Montesquieu, identifying different em-
phases and methods of implementation, but the essence is the same — the divi-
sion of functions of state power for effective general management and the pre-
vention of any branch of abuse.

Having examined the history of the formation and development of this
principle, it is worth noting that by its nature state power is united [5]. We
should agree with those researchers who believe that the principle of separa-
tion of powers does not deny the unity of power. He denies autocracy [9, p. 18].

The named elements of the content of the theory of separation of powers,
in our opinion, should receive legal regulation. This is due to the fact that the
substantive characteristics of the concept of separation of powers are much
broader than the legal formula of this principle established by Article 10 of the
Constitution of the Russian Federation [1, 2]. Therefore, this article should be
brought into line with the modern content of the concept at the level of federal
law, since the lack of complete and clear constitutional regulation gives rise to
a lack of uniform understanding of it and, as a consequence, entails serious
contradictions and conflicts. Proposing to specify in the federal law the text of
Article 10 of the Constitution of the Russian Federation by indicating the com-
plementarity, interaction and mutual restriction of public authorities estab-
lished on the principle of checks and balances, we allow objections, the main
argument of which may come down to the fact that the principle of separation
of powers is being implemented and specified in other constitutional norms.
We, however, proceed from the fact that the article under study is basic and
fundamental for understanding and implementing this principle.

We believe that the content of this theory does not fully correspond to its
traditional name — separation of powers. More precisely, its essence is ex-
pressed in the formula of complementarity, interaction and mutual limitation
of government bodies.
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OTBETCTBEHHOCTD 3A HAPYILIEHHSA B CPEPE
OBOPOTA AOMA IIBETHBIX 1 YEPHBIX METAAAOB

A.B. PomHuueB”

AnHoTanusa. B cratbe paccMaTpuBaeTcsl OTBETCTBEHHOCTD 3a HapyIlleHHe B cepe
obopoTa AoMa IIBETHBIX U YEPHBIX METAAAOB.

NnanycTpus aoma 4€pPHBIX U IIBETHBIX METAAAOB 3aHHMMAaET BaxKHOE€, HO [0 CUX
IOP HE3aCAy’KEHHO HEJOOIIeHEHHOE MECTO B 3KOHOMUKe Poccutiickoit deneparuu. 3ta
OTpPaCAb — KPYITHBIH HAAOTOIIAATEABIIIHK, CO3AAaTeAb PaboduX MECT, PeaAbHBIH (PaKTOpP
COIIMaABbHOM CTAOHMABHOCTH B OOIIECTBE, YAYYIIIEHHsS KOHTPOAS Hal SKOAOTHUYECKOH CH-
Tyanueii. OgHako 1ocae pacrnaga B 1993 r. rocygapcTBEHHOM CHCTEMBI ITIAAHUPOBAHUSI
U CTUMYAUPOBAHHUS 3arOTOBKH AOMAa, aABTEPHATUBHBIX MEP TOCIIONAEP>KKH HE OBIAO
BBesieHO. B aToii cBa3u 3a mocaeguue 30 aeT cbop aoMa B cTpaHe cokpaTtuacsa ¢ 70 mo
35 MAH. TOHH, XOTHd YPOBEHBb MeTarr0(POHOA YBEAWYUACS. YMEHBIIHAOCH BHYTPEHHEE
notpebaeHre B Poccuu, HO MMeeTCd 3HAYUTEABHBIH SKCIIOPTHBIH IToTeHIas. Kpowme
TOr0o, HEOOXOAMMO YCTPaHSTb HAKOIIAEHHBIH 3a 3TO BpeMs 3KOAOTHYECKHH yIiepO
B pa3Mepe 3aXOPOHEHHBIX Ha cBaakax 250 MAH. TOHH AoMa.

OpmHako, He3aKOHHOE MPEAIIPUHUMATEABCTBO, B TOM 4YHCAe B cdepe obopoTa A0-
Ma U OTXO[0B YePHBIX U IIBETHBIX METAAAOB, IBASIETCH OOHHUM H3 CEPbE3HBIX (PAKTOPOB
YTpo3bl 3KOHOMHYECKOM Oe3orracHocTu Poccum.

KaroueBbie cAaOBa: YroaoBHEBIH Komekc P®, Konekc Poccutickoit deneparmm o6
aIMUHUCTPATUBHBIX IIpaBoHapylleHUsx, Haaoroseii kogexkc PP, oTBeTCTBEHHOCTE,
AOM IIBETHBIX U YEPHBIX METAAAOB, AUIIEH3U.

TPacAb AOMa YEPHBIX U IIBETHBIX METAAAOB SIBASETCS CTPATETHYECKU
BasKHOU [Ad COILIHAABHO-3KOHOMMYECKOIO Pa3BUTHUS HAIIIETO TI'OCY-
[JapcTBa, 3TOT (pakT IMOom4epKHYT B «CTpaTervu pas3BUTHA YepHOU
Metasaypruun Poccun Ha 2014-2020 romgbl M Ha MEPCIEKTUBY OO0
2030 roma u Crpateruu pa3BUTHA LIBETHOM MeTasayprumn Poccruu Ha
2014-2020 rogp! u Ha niepcrekTuBy no 2030 roga» [S].
JlesaTeAbHOCTb II0 3arOTOBKE AOMa YEPHBIX U IIBETHBIX METAAAOB IIpe-
cTaBAgeT COOOM BBICOKYIO BasKHOCTB [IASI PA3BUTHS HAIlMOHAABHON 9KOHOMHUKU
10 CAEAYIOIIUM ITPUYHNHAM.
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Bo-niepBBIX, IOCTABASIETCA LIEHHOE METAAAYPTHUYECKOE ChIPBE BTOPHUYHOTIO
IIPOUCXOXKIEHUA, YTO II03BOAHET 3KOHOMHTH HCYEPIIAEMBIE PECYPCHI KEAE3HOH
Pyabl, 6OKCUTOB, KOKCYIOIIETOCS YTAd U APYTUX MUHEPAAOB; TAKXKe d9KOHOMUTCS
3HAYUTEABHBIH OOBEM SHEPTOPECYPCOB, IIPOU3BOAUMBIX H3 APYTHUX HCUepIiae-
MBIX PECYPCOB — HE(PTH, ra3a, yrad.

Bo-BTOpPBIX, AOM YEPHBIX METAAAOB SBASETCS Ba*KHBIM TEXHOAOTHYECKUM
KOMIIOHEHTOM IIpOIlecca IIPOM3BOACTBA CTaAHW B JAEKTpoIleYax U OecceMepoB-
CKUM CII0COOOM.

B-tperbux, cobuparoTcs U yTHAUIUPYIOTCH OIacCHBIE OTXObI, OCYIIIECTB-
ASIEeTCS OYHCTKA U PEKYyAbTHUBAIUSA 3€MeAb, Ha KOTOPBIX 00pa3oBaACs METaAAO-
AOM, a 3TOo obecIiedynBaeT 3alUTy OKpysKarolled cpenbl.

CTOHMMOCTB METAAAYPTUYECKON MPOAYKIIUHU ITPIMO BAULET Ha LIEHY IIOTpe-
OHUTEeABCKHX TOBApOB, B TOM YHCAE€ aBTOMOOMAEH, KUABIX JOMOB, DAEKTPOHUKH,
HeTenpoAyKTOB. KOHKYpPEeHTOCIIOCOOHOCTb, TOBApOB, IIPOMU3BEAEHHBIX Ha Tep-
putopuu Poccum, obecriedrnBaeT 3aHATOCTh HACEACHUS U IIOCTYIIA€HHE HAAOTOB
B OromkeT. [ToaToMy OoTpacab BTOPHUYHOIO CHIPhS AT Y€PHOU U IIBETHOH MeTaa-
AYPTHH CYLIECTBEHHO BazKHa JIAd POCCUHCKON 9KOHOMUKH.

Ha ppIHKe AOMa YepHBIX U IIBETHBIX METAAAOB C(OOPMUPOBAAACH YCTONYH-
Basg oauroroaud. 20% IOCTaBOK MeTaAAOAOMa Ha PBIHOK (POPMHUPYIOT KOMIIA-
HUH C TOCyOapCTBEHHBIM ydacTtueM, 50% — cbop PpU3NIECKUMH AHUIIAMH, OCTaB-
muecd 30% - IPOU3BOACTBEHHBIE NPEAINIPUATHS U YacTHble KommnaHuu. [lo-
CTaBKU ITOTPEOHUTEASIM — METAAAYPTUYECKUM U TPYOHBIM 3aBOoJaM M Ha SKCIIOPT —
OCYILIECTBASIOTCS KPYHIHBIMH Tpedaepamu. KpynHbie Tpelaepbl KOHTPOAUPYIOT
[AEeSITEeABHOCTb MEAKHX TPENAEPOB, IPAMO HE YYaCTBYIOIIMX B I[IOCTaBKax Ha Me-
TaAAyPTHYECKHE IPEAITPULTH; [IOCAeJHUE, B CBOIO o4Yepeab, OpraHusyrT pabo-
Ty II0 cOOpPy MeTasroaoMa OT (PU3UYIECKUX AUIL U IIPOU3BOACTBEHHBIX ITPEeNIIPH-
ATHH U OCYILECTBASIOT PEKYABTHBALIUIO 3€MEAb B MECTaX XPaHEHUA BTOPHUYHOTO
CBIPBA.

XapakTep PYHKIIMOHHUPOBaHUA PbIHKA MeTasronoMa B Poccuu mpencras-
AsIeT cOOOM TPOMCTBEHHYIO OAUTOIIOAHIO.

[lepBBIfi ypOBEHbH OAUTOIIOAHMH O0pPa3ylOT TOCyAapCTBEHHbIE KOMIIAHUU
U KpyIHBbIEe YacTHbIE (PUPMEBI, OollepalliOHHas AeITEeAbHOCTb KOTOPBIX IPUBOIUT
K 00pa30BaHUI0 BTOPUYHOTO CHIPhbS. OTH KOMIIAHHUU KOHTPOAUPYIOT IIOAOBUHY
PBIHKa IIOCTABOK METAaAAOAOMa TEM, YTO Ha KOHKYPCHBIX YCAOBHSAX IIPOAAIOT
TperaepaM ob6pa3yoIMIECT METAAAOM.

BTopoll ypOBEHB OAUTOIIOAUH CO30AI0T KPYyIIHbIE TpeHaephl, KOTOPbIE KOH-
TPOAUPYIOT IIOCTAaBKU METAAAOAOMA KOHEYHBIM ITOTPEOHUTEASIM U KOTOpbIe dYepes
MEAKHUX TPeUepoB KOHTPOAUPYIOT COOp AoMa (PpU3UYECKUMU AUIIAMHU.

TpeTbs IO CYETY OAMTOIIOAMS Ha PbIHKE METaAAOAOMAa CKAQBbIBAETCH
Oaarogaps AeHCTBUAM KPYIHEHIIINX METAAAYPTHUYECKHUX MPEAIIPUATHH U TPYO-
HBIX 3aBOJOB, KOTOpPbIE, OyAy4YH KOHEYHBIMU IIOTPEOUTEAIMHU BTOPUYHOTIO ChI-
Pbsl, OIIPEEATIOT YPOBEHD IIeH U 00beM 3aKyIIOK AOMa YEPHBIX U I[BETHBIX Me-
TaAAOB.

Haanymre TpoHCTBEHHOM OAWUTOIIOAUU OIpeAeAseT HaAWdue MOIIHBIX (pak-
TOPOB, KOTOPhIE CIIOCOOHBI BAUATH, B TOM UHCAE Yepe3 IIPaBUTEABCTBEHHbBIE Op-
raHbl, HA 00bEM IIOCTAaBOK METAaAAOAOMA HA BHYTPEHHUY U BHEUTHUI PBIHOK, Oa-
A8HC CIIpOCa U IIPENAOKEHUS U, COOTBETCTBEHHO, YPOBEHH IIE€H.
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OnHako, HE3aKOHHOE IIPEeAIIPUHUMATEABCTBO, B TOM 4HcAe B cdepe 0bo-
poTa AOMa U OTXO[O0B YEPHBIX U IIBETHBIX METAAAOB, SIBASETCH OJHUM U3 CEPb-
€3HBIX (paKTOPOB YyIPo3bl IKOHOMHUYECKOH Oe3oracHocTu Poccuu.

Peaansamnusa meTassnonoMa — 3TO BHI OE€SITEABHOCTH, 3aHATHE KOTOPBIM
TpebyeT MOAyYeHHsd CIEIMaAbHOro paspeuieHud. [IoAyduTh yKaszaHHOE pas-
pellleHre MOTYT TOABKO IIPeANpPUHUMATEAN W IOPUANYECKHE AWIlA, ITPOIIeN-
II¥e ToCydapCTBEHHYIO perucrpalnuoo. Ho ecTh Te, KTO HE CTPEMHUTCS COOAIO-
CTH 3aKOHOIATEABHO yTBepKIeHHble TpeboBaHUA K cdepe oOpallleHud Me-
Taasr0AOMaA.

3a HeaeraabHBIH 000POT YEPHOr0O U IIBETHOI'O MeTasroAOMa el CTBYyIOIIlee
3aKOHOAAaTeABCTBO Poccutickoii denepaiiy mnpemycMaTpUuBaeT YTOAOBHYIO U af-
MHUHHCTPATUBHYIO OTBETCTBEHHOCTD.

YroaoBHas OTBETCTBEHHOCTH 32 HapylleHHe 3aKoHa B cdepe obparieHus
IIBETHBIX U YEPHBIX METAAAOB HACTYIIAET B CACAYIOIIUX CAydasSIX:

— ¢t1.171 YK P® (HezakoHHas HpearrpuHUMATEAbCKAsS AEeITEABHOCTB), TO
ecTb pabota 6e3 perucrpanuu AHO0 6€3 AWUIIEH3UU, €CAU OHa HeobXomuMma OAS
JaHHOTO BHJA OESITEABHOCTH. 3a 3TO [AedHHE IIpeaycMaTpHUBaeTCs HaKa3aHHe
B BHe IITpada B padMepe A0 TPEXCOT ThIcad pybdaell mam B pasMmepe 3apabor-
HOM IIAQTBhl UAHM HMHOTO [I0XO/Ia OCY>KAEHHOTO 3a MEePHUOM OO0 ABYX AET, AMOO 00sI-
3aTeAbHBIE pabOThI Ha CPOK 10 YETHIPEXCOT BOCBMHIECATH YacoB, ANOO apecT Ha
CPOK 10 IIIECTHU MECHIIEB;

— ¢1.175 YK P® ([Tokymka uAu COBIT MMYILIECTBA, O KOTOPOM 3apaHee H3-
BECTHO, YTO OHO J00OBITO IIPECTYyIHBIM oOpa3oM). YKa3zaHHOE AesSHUE BAECYET 3a
coboif mTpad B pazMepe [0 COPOKa ThICAY PyOAed MAM B pasMmepe 3apaboTHOMI
IAQTBI UAU MHOTO O0XOJa OCYXKIAEHHOTO 3a IIEPHOM A0 TPeX MecdleB, AUbO 00s-
3aTeAbHble PabOThl Ha CPOK [I0 YETBIPEXCOT BOCBMHIECSTHU 4acOB, AMOO HCIIpa-
BHUTEABHBIE paboTaMH Ha CPOK [0 ABYX A€T, AUOO ITpUHYIUTEABHBIe paboThl Ha
CPOK [0 ABYX AET, AMOO AUIIIEHHEe CBOOOBI HA TOT K€ CPOK;

— ¢T.199 YK P® (YkaOHEHHE OT ymaaTbl HAAOTOB). MakcuMaAbHOE HakKa-
3aHHe, IIPEAyCMOTPEHHOE cTaThell — AUIleHHe CBOOOAbI HA CPOK [0 ABYX AET
C AUIIIEHHEM IIpaBa 3aHHMAaTbhb OIpPEeNeA€HHBbIE MOOAKHOCTH HAU 3aHUMaTbCS
OITpeleACHHOM NedTEeABHOCTBIO Ha CPOK 0 TPeX AeT MAU 6e3 TakoBoro [1].

K yroaoBHO Haka3yeMbIM OEeSHUSM OTHOCHTCH €llle U HCIIOAb30BaHUE 4y-
2KOTO ITacIiopTa JAd PETUCTpAllUMU IIpHeMa MeTasA0AOMa — COTAacCHO craTbke 327
YK P® - 3a nmpuMeHeHHE 3aB€IOMO AOIKHOI'O AOKYMEHTa IIPEAYCMOTPEHO MaK-
CUMaAbHOE HaKa3aHUe B BHE apecTa Ha IIIeCTb MecsIeB [1].

Cepbe3Ho#l IpobaeMoii, TpeOyrollned YCHA€HHS Mep yTOAOBHO-IIPABOBOIO
pearupoBaHud, CAeoyeT Ha3BaTh IIOBCEMECTHOE pacCIIpOCTpaHEHUE IIYHKTOB
IpreMa MeTaAA0AOMa, OeUCTBYIONMX 6e3 pa3pelIuTeAbHOTO JOKYMeHTa.

[IpUYMH CAOKUBIIIEHCH CHUTyallMHd OOCTATOYHO MHOTO, M OHH IIO0 CBOEM
npuposae HeoqHopoaHbI. OMHOM U3 TAKOBBIX CAEAYET Ha3BaThb JOBOABHO CTPOTUE
AUIIEH3UOHHBIE TpeOOBaHUS, KOTOPbIE MNPEIBABAIIOTCA K AHIAM, KEAAIOITUM
3aHUMAaThCHd OEeATEeABHOCTBIO I10 3aTOTOBKE, XpaHEeHHIo, IlepepaboTKe U peasnsa-
IIUYU AOMa YePHBIX UAU IIBETHBIX METAAAOB.

Tak, comckaTeAab pPa3pelIUTEABHOTO MOOKyMeHTa [JOAXKEH HMeTh B C00-
CTBEHHOCTH HAU WHOM 3aKOHHOM BAQIEHUU 3€MeAbHbIE€ YIaCTKU, 3[JaHUs, CTPO-
€HUs, COOPYKEHUs, IIOMEIIEHUd U T. 1.
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[AsT OCyIIlecCTBA€HUS OESITEABHOCTH II0 OOOPOTY AOMa MeTasAa 3auHTepe-
COBaAaHHOMY AUILy HEOOXOAMMO O0€CHeYUTh HaAW4yMue Ha KaxK/I0M OOBeKTe IIpHe-
Ma TaKUX MaTepuasoB OOOpyHOBaHUS [OAd IIPOBEAEHUA pPaAHallIOHHOTO KOH-
Tpoasi. Kpome Toro, XoTd ObI HA OAHOM U3 IIYHKTOB IIpHE€Ma AOMa YEPHOTO Me-
TaAAa TOAZKEH HaXOAUTBLCH IIPECC JIAS TaKEeTHPOBAHULA AOMa (C YCHAHWEM IIPECCOo-
Banus He meHee 2500 kH), Ambo mpecc-HOXKHUIBI (C YCHAMEM pe3a He MeHee
3000 kH), anbo ycraHOBKa Oad APOOAEHUS W COPTHPOBKU AETKOBECHOTO AOMA
(c momHOCTBIO ITpuBOAa He MeHee 495 kBT), obopynmoBaHUe OASI COPTHPOBKU
MAM U3MEABYEHUS CTPYKKH; a B CAydae IIpHeMa AoMa IIBETHBIX METAaAAOB — 000-
PYLOBaHUE OAS OIIPEAEAEHUS XMMHUYECKOT'O COCTaBa AOMAa U OTXOA0B IIBETHBIX
METAAAOB U ITPECC JIAL TAaKETUPOBAHUS AOMAa U OTXO/I0B IIBETHBIX METAAAOB.

CTOUMOCTDb IIEPEYUCAEHHOTO O0OPYAOBaHHUSA U TEXHUYECKUX CPEIACTB HO-
cTaToO4yHO BHyInuTeAabHa. [lo cocrosHuio Ha deBpasb 2021 roga CTOMMOCTDH CO-
OTBETCTBYIOIIIHUX TPEOOBAHUAM II0 TEXHUYECKUM XapaKTEPHUCTHKAM IIpecca [IAs
MakKeTUpPoBaHUA aoMa coctaBaseT oT 1 750 000 mo 2 000 000 pybaeit, mmpecc-
HOXXHHUI — B cpeaHeM 3 300 000 pybaeti.

Kpowme Toro, mpemycMatTpuBaeTCss HEOOXOAUMOCTh HAAHUYHSA § COHUCKATEAS
AVIIEH3UHM U MAOIIAJKU C TBEpAbIM (acdasbTOBBIM, OETOHHBIM) IIOKPBITHEM [IAS
XpaHEeHUd AOMa METAAAOB.

[TomuMo 3TOro, AHWIO, 3aHUMAIOIIEECd 3aroTOBA€EHHEM AOMa MeTaAAa,
[OAXKHO HUMETHb B IIITAT€ MUHHUMAABHBIM HAOOpP COTPYAHHKOB C OIIPEeIEACHHOU
KBaAu(pUKaIued: KOHTPOAEP AOMa M OTXOMOB MeTaara (2-ro paspsdmaa) u IIpec-
COBIIIMK AOMa M OTXOM0B MeTasAa ((1-ro paspsama) — XoTsa ObI HA OMHOM OOBEKTE
110 IIPHUEMY AOMA), a TaKKe O0EeCIeYrTh Ha KaKIOM IIYHKTE HaXOXKIECHHE OTBET-
CTBEHHBIX 3a ITPOBEeAEeHNE KOHTPOAS Ha B3PBIBOOE30IIACHOCTD U PAAHAIIMOHHOTO
KOHTPOASI AOMa U OTXOJOB IIBETHBIX METAAAOB.

Haamyme u comepzkaHHE YKa3aHHOTO KOAWYECTBa PaOOTHUKOB BAEYET 3a
coboit HeoOXOAUMOCTb OPOPMAEHHUS TPYAOBBIX OTHOIIEHHH C 3THMH AUIIAMH,
TIOPOZKAAIOIIYI0 00SI3aHHOCTD Pad0TOdATEAST OTUYHUCAATH COOTBETCTBYIOIIHE HAAO-
TH U COOPBI, UYTO TaKKE ABASIETCS OOJHHUM H3 OCHOBAHHH TOTrO, YTO aHAAH3UPYe-
MBIl BU/ IIpeAIIpUHUMATEABCTBA IIPUOOpETaeT TEHEBYIO (popMy.

CyiiecTBOBaHME HeEAeETaABHOIO Om3Heca B cdepe obopoTa MeTasr0A0OMaA
00yCAOBAEHO JOBOABHO JKE€CTKHMH AHUIIEH3UOHHBIMHU TPEOOBaHUSMHU CO CTOPOHBI
3aKOHOZIATEeAd, HO 3TO TOABKO HaCTh MPECTYIIHOM MOTHBAIIUH AUWIl, 3aHHMAaIO-
IIUXCS JaHHBIM BU/IOM HE3aKOHHOTO IIPEAIIPUHUMATEABCTBA.

[IpencraBageTcsl, YTO OCHOBHOM AETEPMHHAHTON COBEPILEHUS YKa3aHHBIX
IIPOTHUBOIIPABHBIX NEHUCTBUHN CA€AyeT CUHUTATh BO3MOXKHOCTH ITOAYYEHUS HEKOH-
TPOAUPYEMOI'O OOXO[a B 3HAYUTEABHBIX OOBbeMax 3a OTHOCHUTEABHO KOPOTKHE
CPOKH.

DYHKIITMOHUPOBAHUE HEAETAABHBIX IIyHKTOB IIpHUeMa AOMa U OTXOA0B YEpPHO-
IO U IIBETHOT'O METAAAOB CITOCOOCTBYET COBEPIIIEHUIO XUIIIEHUH, HEPEIKO U B 0CO00
KPYITHBIX pa3Mepax, a TaKKe HHBIX OEeSHHH, IMOCATaloluX Ha OOIIeCTBEHHBIE
OTHOIIIEHUSI B cpepe 3KOHOMHUYECKOH AedTEeAbHOCTH, OOIIeCTBEHHYIO Oe3orac-
HOCTPH U APYTHE OXpaHseMble YTOAOBHBIM 3aKOHOM HHTEPECHI.

[aHHOEe 00CTOATEABCTBO O0YCAOBAEHO, B TOM YHCAE€, HTHOPHPOBAHUEM 3a-
KOHOOATEeABHBIX MpeanucaHuii o6 obsa3aTeAbHON (PUKCAIIMY aHKETHBIX JAHHBIX
U CBEeOEHUH O MOKYMEHTE, YIOCTOBEPHIOIIEM AHMYHOCTb AMIA, CHOAIOIIET0 AOM
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HAH OTXObI B CHELIHAABHOM KHHUTIEC y4eTa, KOTopasd AOAXKHA BECTHCH Ha KaxKI0M
ob0beKTe IIpHeMa METAAAOAOMA. YBEPEHHOCTh B HEBO3MOXKHOCTH YCTAHOBAEHUS
AUYHOCTH COBITYHMKA AOMa CAYKUT JOIIOAHUTEABHBIM CTHMYAOM [OAS AUIL, IOOBI-
BAIOIIMX METAAA [IPOTUBOIIPABHBIM IIyTEM.

Kpowme Toro, dpusuydeckure AnIla OCYLIECTBASIOT OTYYK/IEHHE AOMa U OTXO-
OB YEPHBIX U IIBETHBIX METAAAOB C YKa3aHHEM OCHOBAaHHS BO3HHKHOBEHUS
IIpaBa COOCTBEHHOCTU Ha TaKHE IIPEIMETHI.

Peaanzamnus aoMa U OTXOZOB IIBETHBIX METAAAOB (PU3NYECKHUMH AHIIAMU
MOXKET IIPOU3BOAUTHECS TOABKO B OTHOIIEHHUH CTPOTO OTPaHUYEHHBIX BHUIOB Me-
TaAAOAOMaA, IIEPEYEHb KOTOPBIX YCTAHABAHUBAETCA OpPraHaMH TOCyAapCTBEHHOM
BAQCTH B paMKax OTAEABHO B3sgTOoro cyobekTa Poccuiickoii ®enepariviu.

[TepeuricaeHHbIE OOCTOSTEABCTBA CBHAETEABCTBYIOT O IIOBBIIIEHHOM CTe-
IIEHU OOIIECTBEHHOMN OIIaCHOCTH HE3aKOHHOM MesTeAbHOCTH II0 3arOoTOBKE, Xpa-
HEHUIO, IlepepaboTKe U peasnsaliii AOMa YePHBIX U IIBETHBIX METAAAOB.

CaenyeT OTMETUTB, YTO B 3aKOHOLATEABHBIX OpraHax HEOJHOKPATHO IIO-
HHUMAaACH BOIIPOC O HEOOXOAUMOCTH YCHUAEHUS HaKa3aHUd 3a II0N00HbIEe NesdHUd,
BIIAOTH [I0 YCTAHOBAEHHSI YTOAOBHOH OTBETCTBEHHOCTH 3a HE3aKOHHBIH COBIT
MEeTaAAOAOMa B OTHOIIEHUHU AUIl, KOTOPbIE 3aHUMAIOTCS A00BIUel TaKoro Marte-
pHAa HE3aKOHHBIMU CPEACTBAMHU.

B HacrosiIee BpeMsi B aAMUHHUCTPATUBHOM 3aKOHOAATEABCTBE [2] (cT. 14.26
KoAIl P®) mpenycMoTpeHa OTBETCTBEHHOCTD 34 HapyIIeHHe IIpaBHUA 00palleHus
C AOMOM U OTXOJAaMHM IIBETHBIX U YEPHBIX METAAAOB U HUX OTUYXKIEHUS, a TAKIKe
3a OCYILIECTBAEHHE IIPEAIIPUHUMATEABCKON NeITEeABHOCTH 0e3 rocyIapCTBEHHOH
perucrTpanuu MAH 0e3 cliemuasbHOTO paspenieHus (auieH3uH) (cT. 14.1 KoAIl
P®). ITpu HaamunM NIPU3HAKOB IIPUYHMHEHUS KPYIIHOIO yiiepba rpaskaaHaM, op-
raHu3alugaM, ToCcyJapCcTBy, AM0OO IIPU HM3BAECYEHHU 0XO04a B KPYITHOM pa3Mepe
[AEeHUCTBUS AWIl, 3aHUMAIOIIUXCH HE3aKOHHBIM OOOPOTOM METaAAOAOMA, KBaAU-
dunupytores 1o cr. 171 YK P® [1].

[Ipu 1OCTPOEHUU yrOAOBHO-IIPABOBOY HOPMBI 00 OTBETCTBEHHOCTH 34 He-
3aKOHHBIH 000POT METaAAOAOMA, KaK M OOABIIIMHCTBA IMPECTYIIA€HUU B cdepe
OCYIIIECTBACHHS CIIELIMAaAbHBIX BHI0B IPEAIIPUHUMATEABCKON MOEATEABHOCTH,
CAE€yET UCIIOAB30BATh CPEACTBA aMUHHUCTPATHBHON IIPEIOAUIINH.

Omnpeneasa pasMep AoxXoda B KPYIIHOM pa3Mepe, BBICTYIIAIOIIErO B Kade-
CTBE aAbTEPHATHUBHOIO COCTABOOOpAas3yLIero MpH3HaAKa AESTEeAbHOCTH II0 He3a-
KOHHOMY OOOpPOTY AOMa IIBETHBIX METAAAOB, II€A€COO0Pa3HO PYKOBOICTBOBATHCS
npuMedaHueM K cT. 171.2 YK Pd, B cOOTBETCTBHH C KOTOPBIM TAKOBBIM CAEIYET
Opu3HaBaTh moxond, npeBbimarommit 1 500 000 pybGaeit [1]. Ocobo KpymHBIM
pasMepoM IIpefaaraeTcss CHUTaTh A0xon, npenbinatonyi 6 000 000 pydaei.

3Ha4yeHHs NPUBEAEHHBIX IOPOTrOBBIX CYMM, XapaKTEPHUIYIOIIUX IPU3HAKHU
O0OBEKTHUBHON CTOPOHBI IIPECTYIIACHUS, 00YCAOBAEHBI ITOBBIIIIEHHOM OOIIeCTBEH-
HOM OIIaCHOCTBIO aHAAU3UPYEMOTO [AesTHUSd, 00beMaMU HEAETAABHO ITOAYYaeMOTO
J0X0Ma, a TakyKe TpeOOBaHUSIMH BHYTPEHHEH coraacoBaHHOCTH HopM YK P®.
B kadecTBe 00CTOSTEABCTB, OTSTYAIOIINX OTBETCTBEHHOCTD, JOAXKHBI BBICTYIIATD
COBEpILIEHNE NETHUA TCPYIIIION AUIL 110 IPEABAPUTEABHOMY CTOBOPY, a TaKXKe HU3-
BA€YEHHME [0Xoda B 0co00 KpymHoM pasmepe. Hawmboablreidn o0ImIecTBEeHHOMU
OIIaCHOCTBIO OyzeT obaazmaTh HEe3aKOHHAd IIpeaIIPpUHUMATEAbCKAs AeITEeABHOCTh
1o 060POTy METAaAAOAOMA, COBEPIIEHHAd OpraHmM30BaHHOU rpymmnoid. Kpome To-
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ro, He CTOUT UCKAIOYATH BO3MOXKHOCTE HUCIIOAB30BAHHUS AWUIIOM CBOET'0 CAYKeOHO-
IO IIOAOXKEHHSI C II€ABI0O OpraHH3allld M BEAEHHUS paccMaTpPHUBaEeMOIo BHIA
IpeaIIpUHUMATEABCTBA.

YKazaHHbIe 00CTOSTEABCTBA OAKHBI pacCMaTpPHUBaTLCI B KadecTBe 0co00
KBaAU(DUIIUPYIONIUX IIPU3HAKOB COCTaBA.

AnMUHHCTpaTUBHAs OTBETCTBEHHOCTb 3a HE3aKOHHBIM IIpHUEM AoMa
BKAIOYaeT B cebd:

— HaKas3aHHe 3a IIPeANPHUHHUMATEAbBCKYIO [IedATEAbHOCTH 0e3 AUIIeH3UU.
OTo nesHue HakasbiBaeTcd 110 cT.14.1 KoAll PP mmrpacom nas opraHuzanuii 1o
50 ThICIY PyOAeH, a mas IpearrpuHUMaTeAed — 10 S Thicad pyoaedt. K mrpady
MOZKeT OBITH IIPEAYCMOTPEHA KOH(PHUCKAIINSI METAAAOAOMA,;

— pabota 06e3 rocygapCTBEHHOU peTrucTpallii OM3Heca TakKzKe HaKa3bIBa-
eTcd 110 cT.14.1 KoAIl P® mrpacgom no 2-x Thicad pydael;

— KpoMe Toro, cr.14.1 KoAIl P® npenycmarpuBaeT ellie 0JHO HaKa3aHUE —
3a HapylLIeHue AUIEH3UOHHBIX TpeboBaHuil. Ecan maHHbIe HapyIllleHHUd ITpU3Ha-
IOTCS K TOMY K€ TPyOBbIMH, TO HPEeAIIPUHHUMATEAd HaKaxKyT HITpadoM A0 8 TbI-
cs9 pyOAed MAM IPHOCTAHOBAECHHEM JeTeAbHOCTH 00 90 CcyToK, a OpraHu3aliiio —
Ha 200 ThIcaY pyOAel MAM ITPHOCTAHOBKOH paboThl Ha CPOK H0 90 cyToK;

— €CAW HapylleHbl MIpaBHAa OOpalleHHs U OTUYKIAECHUS METAaAAOAOMA
(mpuemMKu, ydeTra, XpaHEHHs M TPAHCIIOPTUPOBKH), TO 3TO BAeYeT 3a CcoOOM
Haka3zaHue 1o crarbe 14.26 KoAIl Pd: Ha npeanpuHHMaTesell HaaaraeTcd
mrpad g0 S ThIcAY pydOAed, a Ha puamdeckue auna — 10 100 Teicad pyOAeit.
K mrrpady AOIIOAHUTEABHO MOXKET OBITH ITPEAyCMOTpPeHa KOH(UCKAIIUS IIpe-
METOB, KOTOPbIE ITIOCAY?KHUAU IIPUYNHON IPUBACYEHUS K aIMHUHHUCTPATUBHOU OT-
BETCTBEHHOCTH |[2].

B Hacrogmiee BpeMms mpeobaamaroniasg OOAS B 00beMe 3aroTOBKH AOMa
YEePHBIX U IIBETHBIX METAAAOB IIPUXOOUTCH Ha PETHOHBI CO CAOXKHBIMU U O4YE€Hb
CAOXKHBIMHU ITPUPOAHO-KAUMATHYECKUMU YCAOBUSMH. V3MeHEeHUd MHPOBOTO
KAUMAaTa OPUBOAAT K TOMY, YTO YCAOBUS AEATEABHOCTH KPYIIHBIX IIOCTABIIHUKOB
AOMa, HedpTera3oJo0bIBAIONINX KOMIIaHUM, B YaCTHOCTH, €Ille B OOABIIIEH cTere-
HU YCAOXKHSTCH H3-3a MOTEINACHUS W CBS3aHHOT'O C HHUM YXYAIIEHUS YCAOBHUH
OIlepaIliOHHOMN NeSITEeAbHOCTH.

OKOHOMHYECKHUE YCAOBHL [OASI OIIEPATOPOB pPBIHKA TaKIKE€ YCAOXKHATCH
BBHY OIIE€PEKAIOIIEr0 pPOCTa ITPOU3BOACTBEHHBIX PAaCXOI0OB H 3KCIOPTHOTO
AUCIIapuTeTa IeH Ha METAaAAYPTHYEeCKYyIo IPOAyKIIHIo. PeHTabeAbHOCTE KOMIIa-
HUM, HEIIOCPEACTBEHHO 3aHATHIX COOpPOM U IlepepaboTKOM AoMa, OCTaeTCsl HU3-
KO BBHY BBICOKOM BOAATHABHON MHPOBOM KOHBIOHKTYPBI METAAAYPTUIECKOIO
PBIHKA, a TaKKe II0 IIPUYMHE UIBATHSI METAAAYPTHYECKUMU IPEeAITpUATHIMU
IPUOBIAU C PHIHKA BTOPHUYHBIX OTXOO0B.

Hawuboabmiuit o0beM 3aroOTOBKH MeTasroaoMa ObIA JOocTUTHYT B 2006 T. U co-
craBua 31,3 MAH T. B cpegHecpoYHOH IepClIeKTHBE OXKUIAETCS COXpaHEHHe 00b-
€Ma 3aTrOTOBKM MEeTaAAOAOMA B Ilepenesax 27-29 MAH. T B rofi, a IIpH HeOAATOIIpU-
ATHOM MHPOBOM KOHBIOHKTYPE BO3MOXKHO CHHXKEHHE OO0 YPOBHSA 20 MAH. T B TOZ.
C opyroif CTOPOHBI, IIPU OAATOIIPUSTHBIX [IEHOBBIX YCAOBHUSIX HA METAAAYPTHYECKOM
PBIHKE 00BEM 3arOTOBKU MeTasroaoMa B Poccuu MmozkeT qocTurHyTh 30 MAH. T.

YBeAndyeHHe HaAOTOBOTO OpeMEeHH M CHUIKEHHE peaAbHBIX IOXOI0B Hace-
A€HUd, a TakK:Ke HU3KUU ypoBeHb IleH Ha HedThb — (PaKTOphl, KOTOPBIE COXpa-
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HATCS B CPEIHECPOYHOH IEPCIEKTHUBE, HE AaayT BO3MOXKHOCTU CTUMYAUPOBATH
BHYTPEHHUU cIpoc, YTO, B KOHEYHOM cueTe, IPUBeNeT K CTarHallui BHYTPEH-
HETO CIIpoca Ha ITPOAYKIIMIO METaAAYPrUYecKUx Ipennpustuii Poccum u, coot-
BETCTBEHHO, COXPAaHUTCS JaBACHUE Ha 3aKyIIOYHBbIE II€HbI HA AOM YE€PHBIX U IIBET-
HBIX MeTaAAOB. [IpearnochIAKN A9 pacUIupeHUus o0beMa 3aroTOBKH METAAAOAO-
Ma B CPEeIHECPOYHOU IEPCIEKTUBE HE CAOXKATCS.

B cTpykType TOBapHOrO MeTaAAOAOMAa COKPAIIAeTCs 0ASd KadeCTBEHHOTO
AT AOMO3arOTOBUTEAEH, TaK Ha3bIBAEMOTO «TIKEAOTo» aAoMa. M3MeHeHUe cTpo-
UTEABHBIX TEXHOAOTHH, o0Ilas 5KOHOMHS pPacXO0B Ha IMIPOHU3BOACTBEHHOE
CTPOUTEABCTBO, BHEAPEHHE HOBBIX TEXHOAOTHH B IIPOU3BOACTBE MOTPEOUTEAB-
CKHX TOBapOB NPUBEAYT K COKPAIIEHUIO OOAU YEPHBIX U IIBETHBIX METAAAOB
B IPOAYKIINH BCEX BHUIOB Ha3HAUEHUSs], B IIEPBYIO o4Yepenb IIyTeM HUX 3aMeHbI Ha
KOMIIO3UIIMOHHbIE MaTepHaAbl [6].

OTa TeHaeHIUs OyAeT CKAQObIBATHCHA IIOCTEIIEHHO, HO YK€ B CpeaHeCpOd-
HOU IIEPCIIEKTHBE CTAHET OYEBHIHBIM, YTO KAa4ecTBO, T.€. YAEABHBIH BeC 3aro-
TAaBAMBAaEMOI0 AOMa OyZeT CHUKATBCS, & KOAMYECTBO IIpUMeceil — MAaCTUKOBBIX,
CTEKASIHHBIX U WHBIX — BBIpACTeT. DT0 IoTpebyeT, C OMHOH CTOPOHBI, JOIIOAHH-
TEABPHOT'0 000PYZIOBaHUSA OAG IIepepabOTKU «A€TKOrO» AOMa, a APYrod CTOPOHHI,
CTaHEeT IIPUYNHON yBeANYeHHs Ce0EeCTOMMOCTH METaAAOAOMAL.

[ToTpeOHOCTh, B OOIOAHHUTEABHOM PETYAUPOBAHUU OTPACAU AOMa YEPHBIX
U IIBETHBIX MeTaaA0B odeBHAHA. C OOHON CTOPOHBI, HENOOPOCOBECTHAS KOHKY-
PEHIIUS M HEAETAABHBIM 000POT BTOPHUYHOIO CHIPbsI HAHOCAT PEIyTAllMOHHBIN
U 9KOHOMHYECKHUH yIiepb crabuabHO paboTarommMm omeparopam peiHKa. C apy-
IO CTOPOHBI, BEICOKAsI BOAATUABHOCTb BHYTPEHHUX 1I€EH HAa METAAAOAOM HeE T103-
BOASIET PEUIUTDH IPOOAEMBI ITPO3PAYHOCTU U YIIPABASIEMOCTH PhIHKA.

MeTaaroAOMHAS HWHOYCTPUSI, HECOMHEHHO, HMeeT OOABIIIOe 3HaYeHUE.
[IpryéM He TOABKO KaK UCTOYHHUK 00€CIIeYeHHUs ChIPhEM METAAAYPTUHU, CO3AAHUS
paboyux MeCT U IOIIOAHEHHs OIOIKETOB BCEX YPOBHEM, HO U KaK AeATEABHOCTD,
KOTOpasi IIOAOXKHUTEABHO BAHSET Ha KOAOTHMYECKYIO CHUTyalllIo B CTpaHe, ITIOMO-
raeT OYHCTUTL OOABIIHE TEPPUTOPHH, IT03BOASIET BOBAEYL B XO3AMCTBEHHBIH
000pPOT MHOTO IIEHHOTO ChIPhSI.

PazBuTne mpaHHOM WHAYCTPUU IMIPOUCXOAUT YAOBAETBOPHUTEABHO: €CTh
HOPMaTHUBHO-TIpaBoBas 0a3a, co3maHa Heobxoaumasa MHQPPACTPYKTypa o cOopy
u nepepaboTKe AOMa, B OTPACAU €CTb KOHKYpPEHIINS, paboTaloT KPyIHbIE, Cpe-
HUE U MaAble KOMIIAHHUH, OT€YEeCTBEHHOE MAaIIMHOCTPOEHHE BBIIIYyCKAaeT MHOTO
HaWMEHOBaHHH TEXHUKH U 000PYyOOBAaHUS OAS OTPACAH.

BaskHO Takke OTMEeTUTH, 4To ¢ 1 okTabps 2023 roma pacueTs! ¢ pusude-
CKUMHU AWIIAMH CTaAM BO3MOKHBI TOABKO B Oe3Haan4yHOU ¢opMme. Takoil mops-
JOK, MEHSIOIIHH IIpaBHAa OOpaIleHUs CO BTOPCBHIPHEM, YCTAHOBAEH B IIEATX
ymopsaodeHusd paboTbl AOMO3arOTOBHTEABHOH OTpacAu W OOeCIiedeHHs IIpPo-
3Pa4YHOCTH IIOTOKOB ITAATEXKEU.

EsxxerogHo B crpane cobuparoT 30 MUAAMOHOB TOHH YepHOTO MeTaaAa. [lo-
AOBHHY 3TOro obbeMa cHaroT PU3HUYECKHE AHIA. DTO HE TOABKO OTPOMHBIH pe-
CypC, HO U OOABIIION PUCK: B «CEPOM» 30HE pacdeToB 3a AoM Haxondrcs SO0 MuA-
AWApOOB pydael, TpeTh (PpMHAHCOBOTO 00OpoTa OoTpacAau 3a roa. M3-3a n30bITKA
HaAUYHOCTH AOMO3aroTOBKY CYHTAIOT BBICOKOPHCKOBBIM Ou3HecoM. Kak pe3yAb-
TaT — IOBBIIIIEHHOE€ BHHUMAaHHE HAA30PHBIX OPraHOB W HEBBITOAHBLIE TapU@bI
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6ankoB. [lepexon Ha 0e3HAAWYHBIH pacyeT 3a AOM IIOMOIKET PELIUThH 3TH IIPOo-
OAEMBI.

HoBrle nmpaBuaa [as TeX, KTO CAaeT U IIPUHUMAaeT METAaAAOAOM, IIpoIlHca-
HbI B PenepasbHoM 3akoHe oT 10 uroaa 2023 roga Noe 304-P3 «O BHECEHUH HU3-
MeHeHUs B ctaThio 13.1 &3 "O6 oTxXogax Mpou3BOACTBa U norpebaeHus"» [4] (oT
24.06.1998 No 89-93). B 85 perumoHax 3a coady 4Y€pPHBIX U LIBETHBIX METAAAOB
c du3. AMIIAMH PACCUYUTHIBAIOTCS TOABKO B O€3HAAUYHOH popMe.

[lepBoHaYaAbHBIF BapHaHT 3aKOHa, KOTOPBIM BecHOM oTKAaOHUA CoBeT
denepanuu, 6bIA Ooaee MATKUM. TpeboBaHUsS KacaauCh cyMM 6oaee 10 ThIcsd
pybae#t 3a cmady AoMa M OTXOOOB YEPHBIX MeTasr0B U Ooaee 120 Teicad — 3a
coady LBETHBIX. [Ipenrioaaranocs, 94To AUMUTEI Ha BpeMs — A0 1 uroasg 2024 ro-
[a — YIIPOCTAT KHU3Hb KAHUEHTaM, KOTOPble HECYT Ha IIYHKTBHI OBITOBOM METaAAO-
AoM. V3 UTOroBOM pemakIluy 3aKOHA yOpaAW MepPeXOmHBIN IIepHUon U I'Paaalliio
00bEMOB BTOPCHIPHSI.

TakuMm o00pa3oM, IOocTelleHHoe obeAeHHe HWHAYCTPUU AOMOIIEPEepPabOTKH
U CHHIKEHHE [OaBA€HHS Ha HEe TEHEBOI'O CEKTOpa — €CTECTBEHHBIN ITPOIleCC.
[IpuHaTue 3akoHa O OE3HAAWYHOH oIaAaTe II03BOAUT VAYYIIHUTH 3KOHOMUKY
MIPEANIpUATUN oTpacAr. B 0aHKOBCKOM CEKTOpPE 3aroTOBHUTEAEH MeTasAoAOMa
OyayT paclieHUBaTh KaK Ha/Ie3KHBIX KAUEHTOB C YHCTOM pemyTaruei.

CaenmoBaTeAbHO, 10 HOBOMY 3aKOHY, OIIAATy 3a AOM YEPHBIX U IIBETHBIX Me-
TAAAOB y3Ke HadaAU IIOAy4YaTh Yepe3 0aHKOBCKUM CYeT, M He BasKHO, YTO IIpPUHEC-
AVl B IIYHKT IIpHeMa — CTapylo CKOBOPOAY UAM TOHHY METAaAAOKOHCTPYKIIUH.

[To MHEHHIO HEKOTOPBIX YyYaCTHHUKOB [JAHHOI'O PBIHKA, H3-3a BBEACHUM
0e3HaAMYHOTO pacyeTa JacTh HACEAEHUd IlepecTaHeT caaBaTh AOM. Cpenm ak-
TUBHBIX KAUEHTOB IIYHKTOB IIpHEMa MHOI'O Te€X, KTO HE€ XOYeT OCTaBASTbH IIH(-
POBBIE CA€ObI: M3-3a JOATOB, OTCYTCTBHUS IIOCTOSHHON paboThl U 10 APYTHUM IIPU-
ypgHaM. MHOTMM HH K YeMy BHHUMAaHHE KOHTPOAHUPYIOIIMX OPraHOB, B IEPBYIO
ouepenb HAAOTOBOU cAyKObI. [Io poccuiickoMy 3aKOHOOATEABCTBY «COOHpPATEAN»
06s3aubI maaTuTh HADA, 13-TIpOIIEHTHBIH HAAOT C AOXOAA OT CAAYU METaAAO-
aoma [3]. PanpIire 3T0 OBIAO HEBO3MOKHO OTCAEAUTH, TEIEPh K€ YV TOCCTPYKTYP
MIOSIBATCS UHCTPYMEHTBI, KOTOPBIE II03BOAAT KOHTPOAHMPOBATH COOUPAEMOCTH
HAaAOTOB IIPU OOpaIIeHUN CO BTOPCHIPHEM.
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RESPONSIBILITY FOR VIOLATIONS IN THE SPHERE
OF TURNOVER OF SCRAP NON-FERROUS
AND FERROUS METALS
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Annotation. The article discusses liability for violations in the sphere of circu-
lation of scrap non-ferrous and ferrous metals.

The ferrous and non-ferrous metal scrap industry occupies an important, but
still undeservedly underestimated place in the economy of the Russian Federation.
This industry is a large taxpayer, a creator of jobs, a real factor of social stability in
society, and improved control over the environmental situation. However, after the col-
lapse of the state system of planning and incentives for scrap procurement in 1993, no
alternative government support measures were introduced. In this regard, over the
past 30 years, scrap collection in the country has decreased from 70 to 35 million
tons, although the level of the metal stock has increased. Domestic consumption in
Russia has decreased, but there is significant export potential. In addition, it is neces-
sary to eliminate the environmental damage accumulated during this time in the
amount of 250 million tons of scrap buried in landfills.

However, illegal business, including in the sphere of turnover of scrap and
waste of ferrous and non-ferrous metals, is one of the serious factors threatening the
economic security of Russia.

Key words: Criminal Code of the Russian Federation, Code of the Russian Fed-
eration on Administrative Offenses, Tax Code of the Russian Federation, liability,
scrap of non-ferrous and ferrous metals, license.

The ferrous and non-ferrous metal scrap industry is strategically im-
portant for the socio-economic development of our state, this fact is empha-
sized in the “Strategy for the Development of Ferrous Metallurgy in Russia for
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2014-2020 and for the Future until 2030” and the Strategy for the Develop-
ment of Non-Ferrous Metallurgy in Russia for 2014-2020 and for the future
until 2030”7 [5].

The activity of procuring scrap ferrous and non-ferrous metals is of great
importance for the development of the national economy for the following rea-
sons.

Firstly, valuable metallurgical raw materials of secondary origin are sup-
plied, which allows saving exhaustible resources of iron ore, bauxite, coking
coal and other minerals; a significant amount of energy resources produced
from other exhaustible resources — oil, gas, coal — is also saved.

Secondly, ferrous metal scrap is an important technological component
of the steel production process in electric furnaces and the Bessemer method.

Thirdly, hazardous waste is collected and disposed of, and the lands
where scrap metal is generated are cleaned and reclaimed, and this ensures
environmental protection.

The cost of metallurgical products directly affects the price of consumer
goods, including cars, residential buildings, electronics, and petroleum prod-
ucts. The competitiveness of goods produced on the territory of Russia ensures
employment of the population and the receipt of taxes to the budget. Therefore,
the industry of secondary raw materials for ferrous and non-ferrous metallurgy
is essential for the Russian economy.

A stable oligopoly has formed in the ferrous and non-ferrous scrap metal
market. 20% of the supply of scrap metal to the market is formed by compa-
nies with state participation, 50% is collected by individuals, the remaining
30% is by manufacturing enterprises and private companies. Supplies to con-
sumers — metallurgical and pipe factories and for export — are carried out by
large traders. Large traders control the activities of small traders who are not
directly involved in supplies to metallurgical enterprises; the latter, in turn, or-
ganize work to collect scrap metal from individuals and manufacturing enter-
prises and carry out land reclamation in areas where secondary raw materials
are stored.

The nature of the functioning of the scrap metal market in Russia is
a triple oligopoly.

The first level of oligopoly is formed by state-owned companies and large
private firms, whose operating activities lead to the formation of secondary raw
materials. These companies control half of the scrap metal supply market by
selling the resulting metal to traders on competitive terms.

The second level of oligopoly is created by large traders who control the
supply of scrap metal to end consumers and who, through small traders, con-
trol the collection of scrap by individuals.

The third oligopoly in the scrap metal market is emerging thanks to the
actions of the largest metallurgical enterprises and pipe factories, which, being
the final consumers of secondary raw materials, determine the price level and
volume of purchases of scrap ferrous and non-ferrous metals.

The presence of a triple oligopoly determines the presence of powerful
factors that can influence, including through government agencies, the volume
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of scrap metal supplies to the domestic and foreign markets, the balance of
supply and demand and, accordingly, the price level.

However, illegal business, including in the sphere of turnover of scrap
and waste of ferrous and non-ferrous metals, is one of the serious factors
threatening the economic security of Russia.

Selling scrap metal is a type of activity that requires obtaining a special
permit. Only entrepreneurs and legal entities that have undergone state registra-
tion can obtain this permit. But there are those who do not strive to comply with
the legally approved requirements for the sphere of scrap metal circulation.

The current legislation of the Russian Federation provides for criminal
and administrative liability for illegal trafficking in ferrous and non-ferrous
scrap metal.

Criminal liability for violation of the law in the sphere of circulation of
non-ferrous and ferrous metals occurs in the following cases:

— Article 171 of the Criminal Code of the Russian Federation (Illegal
business activity), that is, work without registration or without a license, if it is
necessary for this type of activity. This act is punishable by a fine in the
amount of up to three hundred thousand rubles or in the amount of the wages
or other income of the convicted person for a period of up to two years, or com-
pulsory labor for a term of up to four hundred and eighty hours, or arrest for
a term of up to six months;

— Art. 175 of the Criminal Code of the Russian Federation (Purchase or
sale of property, which is known in advance that it was obtained in a criminal
manner). The specified act entails a fine in the amount of up to forty thousand
rubles or in the amount of wages or other income of the convicted person for
a period of up to three months, or compulsory labor for a period of up to four
hundred eighty hours, or correctional labor for a period of up to two years, or
forced labor for a term of up to two years, or imprisonment for the same term;

— Art. 199 of the Criminal Code of the Russian Federation (Tax evasion).
The maximum punishment provided for in the article is imprisonment for
a term of up to two years with or without deprivation of the right to hold cer-
tain positions or engage in certain activities for a term of up to three years [1].

The use of someone else’s passport to register the receipt of scrap metal
is also a criminal offense — according to Article 327 of the Criminal Code of the
Russian Federation — for the use of a knowingly false document, a maximum
penalty of arrest for six months is provided [1].

A serious problem that requires strengthening criminal legal response
measures is the widespread proliferation of scrap metal collection points oper-
ating without a permit.

There are many reasons for the current situation, and they are heteroge-
neous in nature. One of these should be called quite strict licensing require-
ments that apply to persons wishing to engage in activities related to the pro-
curement, storage, processing and sale of scrap ferrous or non-ferrous metals.

Thus, the applicant for a permit must own or otherwise legally possess
land plots, buildings, structures, structures, premises, etc.

To carry out activities related to the circulation of scrap metal, the inter-
ested party must ensure that at each facility for receiving such materials,
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equipment for conducting radiation monitoring is available. In addition, at least
one of the ferrous metal scrap collection points must have a scrap baling press
(with a pressing force of at least 2500 kN), or a shear press (with a cutting force
of at least 3000 kN), or an installation for crushing and sorting lightweight ma-
terials. scrap (with a drive power of at least 495 kW), equipment for sorting or
grinding chips; and in the case of receiving scrap non-ferrous metals — equip-
ment for determining the chemical composition of scrap and non-ferrous metal
waste and a press for packaging scrap and non-ferrous metal waste.

The cost of the listed equipment and technical means is quite impressive.
As of February 2021, the cost of a press for scrap baling that meets the tech-
nical requirements ranges from 1,750,000 to 2,000,000 rubles, press shears —
an average of 3,300,000 rubles.

In addition, it is stipulated that the applicant must have a license and
a site with a hard (asphalt, concrete) surface for storing scrap metal.

In addition, a person engaged in the procurement of scrap metal must
have a minimum set of employees with certain qualifications: a scrap and met-
al waste controller (2nd category) and a scrap and metal waste presser ((1st
category) — at least at one site for receiving scrap), and also ensure that at each
point there are those responsible for carrying out explosion safety control and
radiation control of scrap and waste of non-ferrous metals.

The presence and maintenance of the specified number of employees entails
the need to formalize labor relations with these persons, giving rise to the employ-
er’s obligation to pay appropriate taxes and fees, which is also one of the reasons
that the analyzed type of entrepreneurship takes on a shadow form.

The existence of illegal business in the field of scrap metal turnover is due
to fairly stringent licensing requirements from the legislator, but this is only part
of the criminal motivation of persons engaged in this type of illegal business.

It seems that the main determinant of the commission of these illegal ac-
tions should be considered the possibility of obtaining uncontrolled income in
significant amounts in a relatively short period of time.

The operation of illegal collection points for scrap and waste of ferrous
and non-ferrous metals contributes to theft, often on an especially large scale,
as well as other acts that encroach on public relations in the field of economic
activity, public safety and other interests protected by criminal law.

This circumstance is due, among other things, to ignoring legislative re-
quirements on the mandatory recording of personal data and information
about the identity document of the person handing over scrap or waste in
a special accounting book, which must be kept at each scrap metal collection
facility. Confidence in the impossibility of identifying the scrap dealer serves as
an additional incentive for persons extracting metal illegally.

In addition, individuals carry out the alienation of scrap and waste of fer-
rous and non-ferrous metals, indicating the basis for the emergence of owner-
ship rights to such items.

Sales of scrap and waste of non-ferrous metals by individuals can be car-
ried out only in relation to strictly limited types of scrap metal, the list of which
is established by government authorities within a single subject of the Russian
Federation.
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The listed circumstances indicate an increased degree of public danger
from illegal activities in the procurement, storage, processing and sale of scrap
ferrous and non-ferrous metals.

It should be noted that the legislative bodies have repeatedly raised the
issue of the need to strengthen punishment for such acts, up to the establish-
ment of criminal liability for the illegal sale of scrap metal in relation to persons
who are engaged in the extraction of such material by illegal means.

Currently, administrative legislation [2] (Article 14.26 of the Code of Admin-
istrative Offenses of the Russian Federation) provides for liability for violation of
the rules for handling scrap and waste of non-ferrous and ferrous metals and
their alienation, as well as for carrying out business activities without state regis-
tration or without special permits (licenses) (Article 14.1 of the Code of Adminis-
trative Offenses of the Russian Federation). If there are signs of causing major
damage to citizens, organizations, the state, or when generating income on a large
scale, the actions of persons involved in the illegal circulation of scrap metal are
qualified under Art. 171 of the Criminal Code of the Russian Federation [1].

When constructing a criminal law on liability for illegal trafficking in
scrap metal, as well as most crimes in the field of special types of business ac-
tivities, administrative prejudice should be used.

When determining the amount of income on a large scale, acting as an
alternative composition-forming feature of the illegal trafficking of non-ferrous
metal scrap, it is advisable to be guided by the note to Art. 171.2 of the Crimi-
nal Code of the Russian Federation, according to which income exceeding
1,500,000 rubles should be recognized as such [1]. It is proposed to consider
income exceeding 6,000,000 rubles as particularly large.

The values of the given threshold amounts, characterizing the signs of
the objective side of the crime, are determined by the increased social danger of
the analyzed act, the volume of illegally obtained income, as well as the re-
quirements for internal consistency of the norms of the Criminal Code of the
Russian Federation. Circumstances aggravating liability should include the
commission of an act by a group of persons by prior conspiracy, as well as the
generation of income on a particularly large scale. The greatest public danger
will be posed by illegal business activities involving the circulation of scrap
metal, committed by an organized group. In addition, one should not exclude
the possibility of a person using his official position for the purpose of organiz-
ing and running the type of business in question.

These circumstances should be considered as particularly qualifying fea-
tures of the composition.

Administrative liability for illegal acceptance of scrap includes:

— punishment for doing business without a license. This act is punisha-
ble under Article 14.1 of the Code of Administrative Offenses of the Russian
Federation with a fine for organizations of up to 50 thousand rubles, and for
entrepreneurs — up to 5 thousand rubles. The fine may include confiscation of
scrap metal;

— work without state registration of a business is also punishable under
Article 14.1 of the Code of Administrative Offenses of the Russian Federation
with a fine of up to 2 thousand rubles;
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— in addition, Article 14.1 of the Code of Administrative Offenses of the
Russian Federation provides for another punishment — for violation of licensing
requirements. If these violations are also recognized as gross, then the entre-
preneur will be punished with a fine of up to 8 thousand rubles or suspension
of activities for up to 90 days, and the organization — with a fine of 200 thou-
sand rubles or suspension of work for up to 90 days;

— if the rules for the handling and disposal of scrap metal (acceptance,
accounting, storage and transportation) are violated, then this entails punish-
ment under Article 14.26 of the Code of Administrative Offenses of the Russian
Federation: a fine of up to 5 thousand rubles is imposed on entrepreneurs, and
a fine of up to 100 thousand rubles on legal entities . In addition to the fine,
confiscation of items that served as the reason for bringing to administrative
responsibility may be provided [2].

Currently, the predominant share in the volume of ferrous and non-
ferrous scrap metal procurement occurs in regions with complex and very
complex natural and climatic conditions. Changes in the global climate lead to
the fact that the operating conditions of large suppliers of scrap, oil and gas
companies, in particular, will become even more complicated due to warming
and the associated deterioration in operating conditions.

Economic conditions for market operators will also become more compli-
cated due to the rapid growth of production costs and export disparity in prices
for metallurgical products. The profitability of companies directly involved in
the collection and processing of scrap remains low due to the highly volatile
global metallurgical market conditions, as well as due to metallurgical enter-
prises withdrawing profits from the secondary waste market.

The largest volume of scrap metal procurement was achieved in 2006
and amounted to 31.3 million tons. In the medium term, the volume of scrap
metal procurement is expected to remain within the range of 27-29 million
tons per year, and in case of unfavorable global conditions, a decrease to the
level of 26 million is possible .t per year. On the other hand, under favorable
price conditions on the metallurgical market, the volume of scrap metal pro-
curement in Russia can reach 30 million tons.

An increase in the tax burden and a decrease in real incomes of the popula-
tion, as well as low oil prices — factors that will persist in the medium term will not
provide an opportunity to stimulate domestic demand, which will ultimately lead
to stagnation of domestic demand for metallurgical products of Russian enterpris-
es and, accordingly, pressure will remain on purchase prices for scrap ferrous
and non-ferrous metals. The prerequisites for expanding the volume of scrap met-
al procurement will not develop in the medium term.

In the structure of commercial scrap metal, the share of quality scrap for
scrap producers, the so-called “heavy” scrap, is decreasing. Changes in con-
struction technologies, overall cost savings on industrial construction, and the
introduction of new technologies in the production of consumer goods will lead
to a reduction in the share of ferrous and non-ferrous metals in products of all
types, primarily through their replacement on composite materials [6].

This trend will develop gradually, but in the medium term it will become
obvious that quality, i.e. the specific gravity of the harvested scrap will decrease,
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and the amount of impurities — plastic, glass and others — will increase. This will
require, on the one hand, additional equipment for processing “light” scrap, and
on the other hand, it will cause an increase in the cost of scrap metal.

The need for additional regulation of the ferrous and non-ferrous scrap
metal industry is obvious. On the one hand, unfair competition and illegal
trade in secondary raw materials cause reputational and economic damage to
stable market operators. On the other hand, the high volatility of domestic
prices for scrap metal does not allow solving the problems of transparency and
market control.

The scrap metal industry is undoubtedly significant. Moreover, not only as
a source of supplying metallurgy with raw materials, creating jobs and replenish-
ing budgets at all levels, but also as an activity that has a positive effect on the
environmental situation in the country, helps to clean up large territories, and al-
lows them to be involved in economic turnover. a lot of valuable raw materials.

The development of this industry is progressing satisfactorily: there is
a regulatory framework, the necessary infrastructure for the collection and pro-
cessing of scrap has been created, there is competition in the industry, large,
medium and small companies operate, the domestic mechanical engineering in-
dustry produces many types of machinery and equipment for the industry.

It is also important to note that from October 1, 2023, settlements with
individuals became possible only in non-cash form. This procedure, which
changes the rules for handling recyclable materials, was established in order to
streamline the work of the scrap collection industry and ensure transparency
of payment flows.

Every year, 30 million tons of ferrous metal are collected in the coun-
try. Half of this volume is donated by individuals. This is not only a huge re-
source, but also a big risk: in the “gray” zone of payments for scrap there are
500 billion rubles, a third of the industry’s financial turnover for the year.
Due to excess cash, scrap collection is considered a high-risk business. The
result is increased attention from supervisory authorities and unfavorable
tariffs for banks. Switching to non-cash payments for scrap will help solve
these problems.

New rules for those who hand over and accept scrap metal are spelled
out in Federal Law No. 304-FZ of July 10, 2023 «On amending Article 13.1 of
the Federal Law “On Production and Consumption Waste”» [4] (dated June 24
1998 No. 89-FZ). In 85 regions for the delivery of ferrous and non-ferrous met-
als from individuals. persons pay only in non-cash form.

The original version of the law, which was rejected by the Federation
Council in the spring, was softer. The demands concerned amounts of more
than 10 thousand rubles for the delivery of scrap and waste ferrous metals and
more than 120 thousand for the delivery of non-ferrous metals. It was assumed
that the time limits — until July 1, 2024 — would make life easier for customers
who bring household scrap metal to points. The transition period and grada-
tion of recyclable volumes were removed from the final version of the law.

Thus, the gradual whitening of the scrap processing industry and the re-
duction of pressure on it from the shadow sector is a natural process. The
adoption of a law on non-cash payments will improve the economics of enter-
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prises in the industry. In the banking sector, scrap metal suppliers will be re-
garded as reliable clients with a clean reputation.

Consequently, according to the new law, payment for scrap ferrous and
non-ferrous metals has already begun to be received through a bank account,
and it does not matter what was brought to the collection point — an old frying
pan or a ton of metal structures.

According to some participants in this market, due to the introduction of
non-cash payments, part of the population will stop handing over scrap.
Among the active clients of reception points, there are many who do not want
to leave digital traces: due to debts, lack of permanent work and for other rea-
sons. Many people do not care about the attention of regulatory authorities,
primarily the tax service. According to Russian legislation, “collectors” are re-
quired to pay personal income tax, a 13 percent tax on income from the deliv-
ery of scrap metal [3]. Previously, this was impossible to track, but now gov-
ernment agencies will have tools that will allow them to control tax collection
when handling recyclable materials.
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KOHILIEIILIUU [TPABOBOHM ITPHPO/BI HHCTHTYTA MOPCKOM
IIEPEBO3KH I'PY3A B OTEYECTBEHHOH NJOKTPHHE
AJOPEBOAIOIIHMOHHOT'O ITEPHOJA

A.X. XabubyaaeB*

AnHoTanua. CtaThd IIOCBSIIEHA OCMBICAEHHUIO IIPAaBOBOM IIPUPOALl MHCTUTYTA
MOPCKOH IEPEBO3KU I'py3a B OTEUYECTBEHHOU ANOKTpPHHE KOHIAa XIX — Hadaaa XX BB.
B mopeBOAIOIIMOHHBIN TEPHO UCCAEAYEMBIH MHCTUTYT, o0Aaas CIIEIIU(PUKON MEXKIY-
HApPOJHOTO ITIyOAMYHOIO IIpaBa, MEXKAYHapOOHOI'O YaCTHOI'O IIpaBa, I'PaskJIaHCKOTO
IpaBa, aAMHUHHUCTPATUBHOIO IIpaBa, & TaKXKe€ B CHAY TECHOM CBS3HU C OCTAABHBIMHU
CMEXHBIMH HHCTHTYyTAMH MOPCKOI'O IIpaBa, CAOXKHACH KaK HHCTHUTYT, KOTOPBIHM He
MOKeT ObITh YPEeryAupoBaH B paMKaxX OJHOM oTpacAu IIpaBa 6e3 yderTa BCeX 0COOeH-
HOCTed ero MCTOPUYECKOU M INpaBoBOl crelrdUuKH. B 11eAoM aBTOpP HPUXOAUT K BBI-
Booy O CPOPMHPOBAHHOCTHU B pacCMaTpUBAaEMBbI IIE€PHUOJ] CAMOCTOATEABHON KOHIIEII-
IUU MEeXAYHaApPOAHOH IyOAMYHO-IIPAaBOBOM NMPUPOAbl MHCTUTYTA MOPCKOH IIepPeBO3KH
rpys3a B Pa3HBIX HHTEPIpETalNgaX, KOTOPhIE HE ITOAYYHMAHM OKOHYATEABHOIO IIOATBED-
KNEHUd, a MOPCKOE TOPrOBOE IIPABO OCTABAAOCH IBASATBHCHA CTPYKTYPHOM 4aCTBIO TOP-
roBOTrO IIpaBa.

KarouyeBbl€e cAOBaA: MEXKAYHAPOAHOE IIPaBO, MOPCKas IIEePEeBO3Ka I'py3a, MOPCKOe
TOPTOBOE IIPABO, TOPTOBOE MOpPEIIAaBaAHUE.

HCTHUTYT MOPCKOH IIEPEBO3KU I'py3a ABASIACH U OCTAETCS IIPaBOBBIM

deHomeHoM. Ha mpoTsa:keHUU Bcel HCTOPHUHM CBOEr0 pa3BUTUS OH

obaaan KOMIIAEKCHOM, CMeEIIaHHOM HeOoIIpedeAeHHOM IIpaBOBOM

IpUpoaoH, paKTUYECKH, 3TO IPaBOBOM MHCTUTYT sui generis. [lo-

5TOMY €ro COBpeMeHHas IIpaBoBad IPHUPOOa MOXKET OBITH pacKphI-
Ta Y4€pe3 €ro IpaBoBO€ OCHOBAHUE C YYE€TOM HUCTOPHUYECKOTO OIBITA, B TOM YHCAE
OTHAEABHBIX €TI0 3TAIIOB.

OOpairieHre K UCTOPUH MopenaaBaHUd [peBHEro Mupa II0Ka3bIBaeT, UTO
MOPCKHE II€PEBO3KH HE UMEAU IPAaBOBOI'0 OCHOBAHU, JayKe Ha YPOBHE OOBIYHO-
ro mpaBa, 4TO IIOATBEPKIAETCH, B TOM UYHCAE, YEPEAOM BOEHHO-MOPCKHUX KOH-
(PAUKTOB, KOTOPbIE€ IIPOMOAIKAAUCH BHAOTH n0 XX B. [2, c. 59]. [IpousBoa rocy-
JApCTB HapaBHE C MOPCKHUM pa3zboeM TPagUIIMOHHO BXOAHA B PHUCKHU MOPCKOHU
TOPTroBAHU. [laHHBIE OOCTOATEABCTBA CBHUAETEABCTBYIOT, YTO HM3HAYaABHO IIpPaBO-
BBIM OCHOBAHHEM TOPTOBOI'O MOPEINAABAHUS SIBAFETCS HE BOAEHU3BIBAEHUE CTO-
POH, a peasbHasd BO3MOXKHOCTH BBIXOa B MOpe, OO0YCAOBAEHHAs ITyOAWYHBIM
IIpaBOM Ha MEXIAYHAPOOHOM yPOBHE.

* XabubyaaeB Aau XacOyasaeBud, [01eHT Kadeapbl KOHCTUTYIIMOHHOIO MpaBa U IIpo-
necca YOY BO «FOpuamueckuit uHCcTUTYT» (CaHKT-IleTepbypr), KaHAUAAT IOPUOAUYECKUX HAYK.
E-mail: khabibulaev_ali@mail.ru
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B oCHOBY mpaBOOTHOIIIEHUH MOPCKOH ITIEPEBO3KH OBIAM 3aA0ZKEHBI TaKHe
IIPUHIINIIEI KaK CBoOoga Moped, cBoOoga MOPCKOM TOProOBAH, S9KCKAIO3UBHOCTD
HAIIUOHAABHOCTH Cy[HA U [pP., OTHOCSIIHECST K MEXIAYHAPOAHOMY ITYyOAHMYHOMY
npany [4, c. 95]. Kpome Toro, ecan o6paTUThCS K COBPEMEHHON HCTOPHUH, TO OT-
CYTCTBHUE COTAAQCOBaHHSI BOAb IIPABUTEABCTB TOCyJapCTB B paccMaTpUBaeMOU
cpepe IPUBOAUT K TOMY, YTO TOProBO€ MOpeIAaBaHHE CTAHOBUTCS HEOCYIIe-
ctBUMBIM. OO0 3TOM CBHAETEABCTBYET KaK CHCTEMAa ABYCTOPOHHUX MEKIYHAPOI-
HBIX COTAAQIIIEHUM O TOPrOBAE€ M MOPEIAAaBaHUU BCEX MOPCKHUX A€pzKaB, HaYMHad
¢ XVIII B., Tak ¥ HaAW4YHEe MEXKIYHAPOAHBIX KOHBEHIINH, paTU(UKAIIUI O0ABIIIEH
4acTHU U3 KOTOPBIX IIPOU30IIIAA AWIIIHE BO BTOPOM moaoBuHe XX croseTus. Pabora
B JJAHHOM HaIIPaBACHHUH ITPOJAOAKAETCSI U B HACTOLIIIEE BPEMSI.

TakuMm o0pa3oM, B OCHOBE MOPCKOM IIEpeBO3KHU I'PY30B A€XKUT OTHIOAL HE
BOAY CTOPOH, a BAACTHOE JO3BOAE€HUE, IIPUYEM HE TOABKO CO CTOPOHBI OTAEABHO-
r'o rOCyJapcTBa, HO BCETO MHPOBOTO COOOIIECTBA.

HcropruyecKy HOPMBI, PETYAUPYIOIIUX HHCTUTYT MOPCKOM II€PEBO3KH I'PYy-
30B, 3apPOKIAAVCH M3 MEXKIYHAPOAHBIX MOPCKHX OOBIYaeB M HOCHUAU HCKAIOYHU-
TEABPHO MEXKIYHAPOOHBIN XapakTep. B COBOKYIIHOCTH OHHM IIOAYYHAU CBOE pa3BHU-
THE B paMKax TOProBOI'O IIpaBa KakK KOMIIAEKCHOM oTpacau mnpasa. O CAOKHOM
XapaKTepe MHCTUTyTa MOPCKOH IIepeBO3KH YIIOMHUHAETCHd yKe B IIepPBBIX paboTax
OTEYECTBEHHBIX UCCAENOBATEACH OTHOCHUTEABHO TOPrOBOTO MOPEIIAABaHUA BO BTO-
poit moaoBrHE XIX B., KOTOPbIE ABAFIOTCS IIPEAMETOM HACTOSIIIIETO UCCAEIOBAHUSI.

AHaAN3 TEOPETHUYECKUX OTEYECTBEHHBIX KOHIIEIIUNM OTHOCUTEABHO OIIPEe-
A€HU4 IIPaBOBOM IPUPOABI MHCTUTyTA MOPCKOH IIEPEBO3KH Ipy3a paccMaTpHUBac-
MOTO MEepHOA IT03BOASIET KOHCTATHPOBATh, YTO B OOABIIIEH YaCTU OHH CBOISITCS
K [IOHUMAaHHUIO JaHHOI'O MHCTUTYTa KaK COCTaBHOM 4YaCTH MOPCKOI'O MAW TOPrOBOIO
IIpaBa, AL0DO MOPCKOTO TOPTOBOT0O ITpaBa C HEKOTOPHIMU OCOOEHHOCTSIMH.

Tak, K.M. MaablieB oTrcTaBaA UAEHO O TOM, YTO MHCTUTYT MOPCKOH Iie-
PEBO3KH IBASIETCS COCTaBHOM YacTbhb TOPTOBOIO IIpaBa, 00AaaloIero MexkayHa-
POOHO-TIPABOBBIM XapaKTepoM. B 00OCHOBaHUU CBOEM MO3HIIMU OH YKa3bIBaA,
9YTO MOpPCKasd IIEePEBO3Ka IPy30B HaIIpaBA€CHA HE peaAn3allHIo TOPTOBBIX IIPaBO-
OTHOILIEHUM, KOTOPbIE B OTAWYHE OT I'PAKIAaHCKO-IIPABOBBIX, BO3MOXKHBI C 3A€-
MEHTaMM IIyOAMYHOTO IIpaBa; MHCTUTYTHI TOPTOBOTO IIpaBa, PaBHO KakK U caMma
TOPrOBASI, UMEIOT MEXAYHApPOOHBIN xapakTep. UMeHHO TOproBoe IIpaBo IIpHUMe-
HAAO KOAAM3HOHHBIH METO IIPaBOBOIO PETrYAHUPOBAHUS, IIOCKOABKY AL YIIOPS-
JOYE€HUd MOPCKOM TOPrOBAHW CYAOM YacCTO JOAXKHO IIPHUMEHATHCH HWHOCTPAHHOE
npaso [6, c. 49-50].

A.®. PenopoB, paccMaTpUBAEMBIH HHCTHUTYT BKAIOYAA B OoAee IIMPOKOE
IIOHSATHE «MOPCKOE TOPTrOoBO€ IIpaBO», BBICTyIIAs TaKiKe 3a €ero IIyOAUYHO-
npaBoBbIe Hadyasra. OOHAKO B 3aBHCHUMOCTH OT BHAA PETYAUPYEMBIX IIPaBOOTHO-
IIEHUH OH pa3meAsA MOPCKOE TOPTOBOE MPaBO HA YACTHOE, ITyOAMYHOE U MEXKIY-
HapozaHoe. «K 4acTHOMYy MOPCKOMY TOProBOMY IIpaBy IIPHHAIAEXKAT HOPMBI, pe-
TYAUPYIOIIIME OTHOIIIEHUS 10 MOPCKOM TOPrOBA€ MEXKAY YaCTHBIMH AWMU KakK
YA€HaMH OJHOTO U TOTO K€ T'OCYyJapCTBa; K IIyOAUYHOMY — HOPMBI, KaCaloIIUeCs
OTHOILIIEHUM TOCyIapcTBa, KaK ILIEAOTO, K MOEATEABHOCTH II0 MOPCKOH TOProBA€
YACTHBIX AWIl, 8 K MEXKAYHAPOIHOMY — HOPMBI YaCTHOTO M IIyOAMYHOIO XapaKTe-
pa, oOHUMAaIOIIMe OTHOIIIEHUS II0 MOPCKOM TOProBA€ KaK MEXKIY T'OCydapCTBaMH,
TakK U MEXIYy TE€M HAW APYTHUM TFOCyAAapCTBOM M INOAAAHHBIMHU APYTOro rocyaap-
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CTBa, a PaBHO Pa3AWYHBIX I'OCYyJapCTB KaK 4YaCTHBIMH AHULIaMID [8, c. 2]. Ero mo-
3UIMS 10 BOIIPOCY HEBO3MOKHOCTH CAMSTHHSA MOPCKOI'O TOPrOBOIO IIpaBa C HallU-
OHAABHBIM TOPIOBBIM H/HAU I'PaKJAaHCKUM IIpaBoM Oblaa aHAAOTHYHA ITO3UIINU
K.N. MaarlmieBa, 00bSICHIAACHh KOCMOIIOAUTHYECKUM XapaKTEPOM MOPCKOH Iepe-
BO3KH I'PY30B U HEOOXOAMMOCTU IPHUMEHSITH NHOMECTHbIE HOPMEBI IIpaBa.

TpeThba rpymmna aBTOPOB OTCTaWBasa HAECI0 O BKAIOYEHHH paccMaTpuBae-
MOrO HMHCTHUTYTa B MOPCKOE IIPaBO KaK KOMIIAEKCHYIO OTPACAb, COAEPZKAaIyIOo
HOPMBI U IIyOAWYHOT'0O, U 4YacTHoro npasa. Tak, O.H. HepcecoB BblaeAsin Tocy-
JapCTBEHHOE, MEXAYHAPOAHOE M YaCTHOE MOPCKOE IIpPaBo, IIPUYEM K YaCTHOMY
MOPCKOMY IIpaBy OTHOCHA TOABKO KyIIe4eCKO€ MOPEXOACTBO, T.€. KaboTaskKHOe
IIAaBaHUE, HE CUMTad BHYTPEHHHX MOpPEH U pek. Kpome Toro, ydeHbIM HacTau-
BaA Ha BKAIOYEHHE B MOPCKOE IIPaBO BOIIPOCa O KOAAW3UM Pa3HOMECTHBIX MOP-
CKHX 3aKOHOB, KOTOPBIM MOAKEH OBIA PEIINUTHCS, II0 €r0 MHEHHIO, HU3JaHHEM
€JMHOTO MOPCKOTO 3aKOHOAAaTeAbCTBaA [7, . 1].

[.®. lllepiieHeBUY TaKKe pas3feAsA MOPCKOe IIpaBo Ha IIyOAWYHOE (aIMU-
HUCTPATHUBHOE), YaCTHOE (FpaskIaHCKOe Yepe3 TOProBOe) U MeXIAyHapoaHOoe (Top-
roBOo€ MoOpelAaBaHUE B MUPHOE U BOEHHOe BpeMsi). MopcKoe mmpaBo OH paccMar-
pHBaa KakK KOMIIAEKCHYIO OTPacCAb, 3aHUMAIOIIYIO0 [IOTPAHUYHOE IIOAOXKEHUE, I10-
CKOABKY «O CTOPOHBI HAITMOHAABHOTO 3aKOHOMATEABCTBA TPAHCIIOPTHBIE 00sg3a-
TEABCTBA YPETYAUPOBAHBI I'PaXAaHCKHM, TOPrOBBIM M aAMHWHHCTPATHUBHBIM IIpa-
BOM, a CO CTOPOHBI MEXAYHApOJHOI'O IIpaBa TEMU OTPaCASIMH, KOTOPBIE COLAEP-
KaAU pPerAaMeHTalluI0 MOpPENAaBaHHSI B MUPHOE U BO€HHOe BpeMms» [9, c. 338].

HNHTepecHad ¢ HAyYHOH TOYKH 3peHud no3unus A.M. [JoanBo-JoOpoBoAb-
CKOTO, KOTOPBIH BBIAEASA YACTHOE, aIMHHUCTPATUBHOE, IIyOAMYHO-MEXIyHa-
pPOLHOE U YaCTHO-MeEXAyHapoaHoe MOpcKoe mnpaBo. OH He pa3fessdA MHEHUI
BBIIIIEHA3BAHHBIX YYE€HBIX O HEOOXOOUMOCTHU TIIATEABHOM H30ASIUH T'PazKoaH-
CKOrO M TOProBOrO IIpaBa APYr OT ApPyra, paBHO KaK HE CYHUTAaA, YTO IpakIaH-
CKOMYy MpaBy 4YyXKAbl IIyOAMYHO-IIPABOBBIE 3AEMEHTBHI. 3aKpeliAeHHEe YaCTHO-
MEXKIyHAapOAHOTO MOPCKOIO IIpaBa BBI3BAHO HEOOXOAWMOCTBHIO AWKBHIAIIUHU
BCEX CIIOPOB O KOH(PAHWKTE 3aKOHOB. YUEHBIH OTPHUIAA HIEI0 3aKPEIIACHUS MOP-
CKOT'0 TOProBOrO IIpaBa B HAIIMOHAABHOU CHCTEMe IIpaBa, O0bSICHSS CBOIO IT03U-
ITUI0 CTOAKHOBEHHEM OOBIYHOIO, ITHMCAHOTO M €CTECTBEHHOI'O IIpaBa IIPU PEryAH-
POBaHHHU MIPABOOTHOILIEHUH 10 MOPCKOM IIE€PEBO3KHU I'PYy30B, U OTCTaMBaA HIECIO
€ro MexXXayHapoaHoro xapakrepa [3, c. 35].

BraroueHne MOPCKOIro TOPTroBOro IIpaBa B HallMOHAABHYIO CUCTEMY IIpaBa,
A.U. JoauBo-1oOpPOBOABCKHHE Ha3bIBaA «aHOMaAHeEM» CTpaHHOH aad XX B., IIO-
CKOABKY CYIHO, OCYILIECTBASS MOPCKHUE IIEPEBO3KU, COCPENOTAYNBAaAO B cebe MH-
Tepechl MHOTUX HAITMOHAABHOCTEH, IIPU 9TOM B XO[€ ITAaBaHUS ObIAO BBIHYK/E-
HO HNOAYHHATHCA TaKOMY KOAWYECTBY 3aKOHOOATEABCTB, CKOABKO WHOCTPAHHBIX
OpTOB OBIAO Yy HEro Ha IyTH. B pe3yabTaTe 3THX PACCYXKIOEHHM, OH MIPHUIIIEA
K 3aKAIOYEHHUIO, YTO MEXKIyHapOAHOE TOProBOE IIpaBo, KyJda BXOAHWA U UHCTUTYT
MOPCKOH IIEPEBO3KH IpPy3a, AOAXKHO pPa3BHUBATBCHI HCKAIOUYHUTEABHO B paMKax
MEXKAYHapOAHOTO IIpaBa, 3TO 3aKOHOAATEABCTBO MOAYKHO OBITH €AWHBIM [IAS
BCEX HApPOM0B, B IIPOTUBHOM CAy4Yae H3-3a HEYCTPAHUMBIX IIPOTHBOPEYHH Oyner
yTpadeH BECh CMBICA JaHHOU NeSITEABHOCTH.

[ToaHyIO TIOOAEPKKY OAaHHOM HIAEH MOXKHO BCTPETHTH B HCCAENOBAHUAX
[.U. AzapeBuua, KOTOPBIH BeCb 0O0BbEM HOPM, B TOM YHCAE€ B OOBIYHBIX, PETYAH-
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PYIOLIUX MOPCKYIO II€EPEBO3KY, BKAIOYAET B MOPCKOE TOProBOE IIPaBO KaK 4acThb
ob111ero MexkayHapogHOro nmpasar [1, c. 6-7].

Kpaiine nHTepecHOM saBasieTcsa mno3uindg B.OJ. I'pabapa o mpaBoBol Ipu-
pone MOPCKOM TOPrOBAM M MHCTHUTyTa MOPCKOM II€PEBO3KH rpys3a. Paccmarpu-
Basl OTAEABHO MEXIyHapOAHOE YacTHOE IIpaBoO, B paMKaX KOTOPOro, B TOM 4UC-
A€ OH BBIAEASIA U YYE€HHE O CTOAKHOBEHUHU (KOAAM3HH) IpakKJaHCKUX 3aKOHOB
Pa3HBIX FOCYyapCTB, a TaKXKE COAECUCTBHE CYy0B B MEXIYHAPOJHOM I'PazKAAHCKOM
obopoTe, yUeHbIH, MEXIY TEM, PaCKpbIBaeT MEXIYHAPOAHOE I'PasKIaHCKOe IIPaBo
KakK 000COOHMBIIIYIOCS OTPacCAb MEXKIYHAPOAHOTO ITpaBa HapaBHE C MEXKIyHapo.-
HbIM aJAMHUHUCTPATHUBHBIM K MEXIAYHAapPOAHBIM YTOAOBHBIM IIpaBoM. [Ipuyem
criop o6 OTHECEHHH MEeXIyHapO[HOI0 YaCTHOTO IIpaBa K HAIMOHAABHOMY HAH
MEXAyHapOoAHOMY IIpaBy, II0 €r0 MHEHHIO, MOT KacaTbCd AHIIb BOIIPOCa KOAAH-
3MOHHOTO IIpaBa. JTO OTCTYIACHHE BAa’KHO B TOM KAIOYE, YTO HapaBHE C MEXKIY-
HaApPOOHBIM YacTHBIM IpaBoMm B.D. 'pabappb packpbIBaa U MeXAyHApPOOHOE a-
MUHUCTPATHUBHOE IIPaBO, KOTOPOe OBbIAO ITPHU3BAHO 3allUIIATh BHYTPUTOCYAAP-
CTBEHHbIE UHTEPEChl. AHAAU3UPYHd PabOThl OT€YEeCTBEHHBIX U 3apy0eKHBIX I0OPU-
CTOB-MEXAYHAPOAHUKOB, K COAEPXKAHHUIO MEKAYHAPOAHOIO 8 IMUHHUCTPATUBHO-
ro ImpaBa Y4Y€HBIM OTHEC BOIIPOCHI MOPCKOI'O TPaHCIOPTAa, TOPTOBAHU, KEAE3HO-
JOPOXKHBIX II€PEBO30K, CYOXOACTBA II0 MEXIAYHAPOAHBIM peKaM, II0YTy, TeAe-
rpacd u ap. Ilo mpobaeMaM CTOAKHOBEHUSI Pa3HOMECTHBIX 3aKOHOIATEABCTB aB-
TOp yKasbIBaA Ha TO, YTO «B MEXKAYHAPOAHOM aAMHUHUCTPATHUBHOM IIpaBE HMe-
eTcs ellle 0CoObIM OTIeA KOAAM3HOHHOIO IpaBa» [5, c. 292]. Mopckoe Toprosoe
IIpaBO, corAaacHoO IpeactraBaeHUAIM B.J. 'pabapsi, cocTaBASAO HACTb MEKIyHa-
POAHOIO aAMHUHHUCTPATUBHOIO IIpaBa.

TakuMm 00pa3oM, B OCHOBE MOPCKOM II€PEBO3KU I'PY30B AE€KHUT BAACTHOE
JJO3BOAEHHE CO CTOPOHBI KaK OTAEABHOTO B34TOT0 IOCydapCTBa, TaK U BCETO
MHPOBOro coobIecTBa. DTOT BBIBOJ IIOATBEPKAAET HCTOPUYECKUN aHaAU3
HOPM POCCHUHCKOTO M 3apy0esKHOTo 3aKOHOJATEABCTBA B 00AACTH MOPCKHX
IPy30IEPEBO30K, U (PaKThl HCTOPUYECKOIO XapakTepa. YracaHhe MOPCKOM
TOproBAaM [lpeBHel PycH, snu3oagudeckoe TOProBO€ MOpPEINIAaBaHHE BO BpeMe-
Ha MOCKOBCKOI'0 TrocygapcTBa, IPaKTUYIEeCKH IT0AHOE€ OAOKHPOBaHUE MOPCKOU
TOProBAM B Hadaae-cepenuHe XIX B. BIIAOTH [0 Iepexona Ha «<KOHTHHEHTAAb-
HYIO0 CHUCTE€MY», COBPEMEHHOE COCTOSHHE «CAHKIIMOHHON BOMHBI» — BCE 3TH CO-
ObITHSI SIBASIIOTCS IIPSIMBIMH OOKa3aTeABCTBAMHU BEPHOCTU 3asIBAEHHOTO yTBEP-
XKIACHU.

B oreuecrBenHO# nokTpuHe XIX — Hayasa XX B. chopMHpoBasach caMo-
CToSTeAbHAs] KOHIIEMIIHUS MEeXKIyHAapOMIHOH ITyOAHYHO-IIPABOBOH IIPUPOABI HH-
CTUTyTa MOPCKOM IIEpeBO3KU rpy3a. [IpyruMu cAoBaMU, K COBETCKOMY IE€PHOLY
MOPCKO€ TOPTOBOE€ IIPaBO PACCMaTPHUBAAOCh B HECKOABKHX HaIlIPaBACHHAX: KaK
CaMOCTOSITEABHAd OTpacAb HAIlMOHAABHOH IIPaBOBOM CHCTEMBI, KaK IIOAOTPACAb
TOProBOT'O IIpaBa, KaK MHCTUTYT IPasKJaHCKOrO IIpaBa, KaK UHCTUTYT MEXIY-
HapOAHOI0 4YacCTHOTO IIpaBa, KakK IIOA0TPaCAb MEXAYHAPOAHOTO aAMHUHUCTpPA-
THUBHOI'O IIpaBa, KakK OTpacAb MeXAyHaponHoro mnpasBa. OgHako HU OOHA U3
9THUX KOHIIENIINH He MOAy4YHAA OKOHYATEABHOT'O IIOATBEPKIAEHUI, a Ha OCHOBAa-
HUU AeHCTBYIOIIETO 3aKOHOAATEABCTBA (IPOEKT YAOXKEHHA O TOPrOBOM Mope-
IIAABaHUH TaK U He OBbIA YTBEPZKAEH) MOPCKOE TOPTOBOE IIPABO IBASIAOCH CTPYK-
TYyPHOU 4acTbhbIO TOPrOBOTO ITpaBa.
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Annotation. The article is devoted to understanding the legal nature of the in-
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law, and also due to its close connection with other related institutions of maritime
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clusion, the author comes to the conclusion that during the period under review, an
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independent concept of the international public law nature of the institution of mari-
time transportation of goods was formed in various interpretations, which did not re-
ceive final confirmation, and maritime commercial law remained a structural part of
commercial law.

Key words: international law, maritime shipping, maritime commercial law,
merchant shipping.

The institution of maritime transportation of goods has been and re-
mains a legal phenomenon. Throughout the history of its development, it has
had a complex, mixed, indefinite legal nature; in fact, it is a legal institution sui
generis. Therefore, its modern legal nature can be revealed through its legal
basis, taking into account historical experience, including its individual stages.

An appeal to the history of navigation of the Ancient World shows that
maritime transport had no legal basis, even at the level of common law, which
is confirmed, among other things, by a series of naval conflicts that continued
until the twentieth century. [2, p. 59|. The arbitrariness of states, along with
maritime robbery, has traditionally been included in the risks of maritime
trade. These circumstances indicate that the initial legal basis for merchant
shipping is not the will of the parties, but the real possibility of going to sea,
stipulated by public law at the international level.

The legal relations of maritime transportation were based on such princi-
ples as freedom of the seas, freedom of maritime trade, exclusivity of the na-
tionality of the vessel, etc., related to public international law [4, p. 95]. In ad-
dition, if we look at modern history, the lack of coordination of the wills of state
governments in this area leads to the fact that merchant shipping becomes un-
feasible. This is evidenced by both the system of bilateral international agree-
ments on trade and navigation of all maritime powers, starting from the 18th
century, and the presence of international conventions, the ratification of most
of which occurred only in the second half of the 20th century. Work in this di-
rection continues to this day.

Thus, the basis for the carriage of goods by sea is not the will of the par-
ties, but the authoritative permission, not only from an individual state, but
from the entire world community.

Historically, the rules governing the institution of maritime transporta-
tion of goods arose from international maritime customs and were exclusively
international in nature. Taken together, they were developed within the frame-
work of trade law as a complex branch of law. The complex nature of the insti-
tution of maritime transportation was mentioned already in the first works of
domestic researchers regarding merchant shipping in the second half of the
19th century, which are the subject of this study.

An analysis of theoretical domestic concepts regarding the determination
of the legal nature of the institution of maritime transportation of goods during
the period under review allows us to state that for the most part they come
down to understanding this institution as an integral part of maritime or trade
law, or maritime trade law with some features.

So, K.I. Malyshev defended the idea that the institution of maritime trans-
portation is an integral part of trade law, which has an international legal charac-
ter. In substantiating his position, he pointed out that the carriage of goods by sea
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is not aimed at the implementation of trade legal relations, which, unlike civil law,
are possible with elements of public law; The institutions of trade law, as well as
trade itself, are international in nature. It was trade law that applied the conflict of
laws method of legal regulation, since in order to streamline maritime trade, for-
eign law must often be applied by the court [6, p. 49-50].

A.F. Fedorov, the institution in question included “maritime trade law” in
the broader concept, also advocating its public law principles. However, de-
pending on the type of regulated legal relations, he divided maritime trade law
into private, public and international. “Private maritime commercial law in-
cludes rules governing relations in maritime trade between private individuals
as members of the same state; to the public — norms relating to the relations of
the state as a whole to the maritime trade activities of private individuals; and
to the international — norms of a private and public nature, embracing relations
in maritime trade both between states, and between one or another state and
the subjects of another state, as well as different states as private individuals"
[8, p. 2]. His position on the impossibility of merging maritime trade law with
national trade and/or civil law was similar to the position of K.I. Malyshev, was
explained by the cosmopolitan nature of maritime transportation of goods and
the need to apply foreign rules of law.

The third group of authors defended the idea of including the institution
under consideration in maritime law as a complex branch containing rules of
both public and private law. So, O.N. Nersesov distinguished state, interna-
tional and private maritime law, and classified only merchant shipping as pri-
vate maritime law, i.e. coastal navigation, not counting inland seas and rivers.
In addition, the scientist insisted on including in maritime law the issue of con-
flict of different maritime laws, which should have been resolved, in his opin-
ion, by issuing a unified maritime legislation [7, p. 1].

G.F. Shershenevich also divided maritime law into public (administra-
tive), private (civil through trade) and international (merchant shipping in
peacetime and war). He considered maritime law as a complex branch occupy-
ing a borderline position, since “from the side of national legislation, transport
obligations are regulated by civil, commercial and administrative law, and from
the side of international law, by those branches that contained the regulation
of navigation in peacetime and wartime” [9, p. 338].

Interesting from a scientific point of view, the position of A.I. Dolivo-
Dobrovolsky, who distinguished private, administrative, public-international
and private-international maritime law. He did not share the opinion of the
above-mentioned scientists on the need for careful isolation of civil and com-
mercial law from each other, nor did he believe that public law elements were
alien to civil law. The consolidation of private international maritime law is
caused by the need to eliminate all disputes about conflict of laws. The scien-
tist denied the idea of consolidating maritime trade law in the national legal
system, explaining his position by the clash of customary, written and natural
law in regulating legal relations regarding the carriage of goods by sea, and de-
fended the idea of its international character [3, p. 35].

Inclusion of maritime trade law into the national legal system, A.l. Doli-
vo-Dobrovolsky called it an “anomaly” strange for the 20th century, since the
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ship, carrying out sea transportation, concentrated the interests of many na-
tionalities, while during the voyage it was forced to obey as many laws as there
were foreign ports on its way. As a result of these considerations, he came to
the conclusion that international trade law, which included the institution of
maritime transportation of goods, should develop exclusively within the frame-
work of international law, this legislation should be uniform for all peoples,
otherwise it will be lost due to irremovable contradictions the whole point of
this activity.

Full support for this idea can be found in the studies of D.I. Azarevich,
who includes the entire volume of rules, including ordinary ones, regulating
maritime transportation in maritime trade law as part of general international
law” [1, p. 6-7].

Extremely interesting is the position of V.E. Grabar on the legal nature of
maritime trade and the institution of maritime transportation of goods. Consid-
ering separately private international law, within the framework of which,
among other things, he highlighted the doctrine of the collision (conflict) of civil
laws of different states, as well as the assistance of courts in international civil
circulation, the scientist, meanwhile, reveals international civil law as a sepa-
rate branch of international law on a par with international administrative and
international criminal law. Moreover, the dispute about classifying private in-
ternational law as national or international law, in his opinion, could only con-
cern the issue of conflict of laws. This digression is important in the sense that,
along with private international law, V.E. Grabar also revealed international
administrative law, which was designed to protect domestic interests. Analyz-
ing the works of domestic and foreign international lawyers, the scientist in-
cluded the issues of maritime transport, trade, railway transportation, naviga-
tion on international rivers, mail, telegraph, etc. in the content of international
administrative law. Regarding the problems of conflict of different local legisla-
tions, the author pointed out that “in international administrative law also has
a special department of conflict of laws” [5, p. 292]. Maritime trade law, accord-
ing to the views of V.E. Grabar, formed part of international administrative law.

Thus, the basis for the carriage of goods by sea is the authoritative per-
mission on the part of both an individual state and the entire world communi-
ty. This conclusion is confirmed by a historical analysis of the norms of Rus-
sian and foreign legislation in the field of maritime cargo transportation, and
facts of a historical nature. The extinction of the maritime trade of Ancient
Rus', episodic merchant shipping during the time of the Muscovite state, the
almost complete blocking of maritime trade in the early to mid-19th century.
up to the transition to the “continental system”, the current state of the “sanc-
tions war” — all these events are direct evidence of the correctness of the stated
statement.

In the domestic doctrine of the 19th — early 20th centuries. an independ-
ent concept of the international public legal nature of the institution of mari-
time transportation of goods was formed. In other words, by the Soviet period,
maritime trade law was considered in several directions: as an independent
branch of the national legal system, as a sub-branch of trade law, as an insti-
tution of civil law, as an institution of private international law, as a sub-
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branch of international administrative law, as a branch of international law.
However, none of these concepts received final confirmation, and on the basis
of the current legislation (the draft Code of Merchant Shipping was never ap-
proved), maritime trade law was a structural part of trade law.
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MEXAHH3MbI HOPMATHBHO-IIPABOBOI'O OBECIIEYEHHS
BE3OIIACHOCTH AHYHOCTH B POCCHH
H 3APYBEXHBIX CTPAHAX

M.B. IllepbaxkoB”

AHHOTanmua. B crarbe aHaAM3UPYIOTCA MEXaHU3Mbl HOPMAaTHBHO-IIPaBOBOTO
obecrieueHns 0e30IIaCHOCTU AWYHOCTU B Poccuiickoit denmepaniu u B pdane 3apyOek-
HBIX cTpaH. Pa3zButHe obmiecTBa 00yCAOBHAO HE TOABKO OCO3HaHUE IIEHHOCTU U HEOThb-
€MAEMOCTH OCHOBHBIX ITPaB U CBOOOJ AMYHOCTH, HO U BeCbMa OCTPO ITOCTABHAO BOIIPOC
00 MX 3aImTe OT MPOTHBOIIPABHBIX IIOCSATAaTEABCTB, KAK Ha HAITMOHAABHOM, TaK U Ha
MeXIyHapogHOM ypoBHe. YcraB Opranuzanum OObequHeHHBIX Harmi, 3akpenadasa
IIPUHIUII YBasKEHUS [IpaB AMYHOCTH, BIIEPBbIE yKa3aA U BO3MOXKHOCTH JAT UX 3aIIUTHI.

KaroueBble caoBa: Koncruryiusa Poccuiickoit Penepanuu, Oprasuzanusa O0b-
equHEeHHbIX Harmii, cBoboma AWYHOCTH, 0€30IacCHOCTh AHWYHOCTH, HOPMATHBHO-
IIPaBOBOE PETYAUPOBAHUE.

€30IIaCHOCTh 4YeAOBeKa U TpakJaHHHAa ITPOSBALETCS BO Bcex cde-
pax OOIIeCTBEHHBIX OTHOIIIEHUM, 3HAYUMBIX [IAS CYILIECTBOBaHULI
U pa3BUTHA AUYHOCTH. B HacrogdIee BpeMs I1eA€CcOO0pa3HO TOBO-
PHUTH O TpazkJaHUHE, OTAMYAsl €ro OT YeAOBeKa (AMYHOCTH), B KOH-
TEKCTe€ HEKOTOPBIX ITOAUTHYECKUX IIpaB, CBA3aHHBIX C y4aCTHEM
B YIPaBA€HHH [eAaMU rocygapcTBa (M30upaTeAbHbIE IIpaBa, IIpaBo Ha AOCTYII
K FOCyZapCTBEHHON MAM MYHHUIIUIIAABHOH CAyK0e), a TaKKe HEKOTOPBIX COIIU-
aABHBIX IIpaB (IpaBO Ha COIlMAaAbHOE ODecliedeHHe, B TOM YUCAE IIEHCHOHHOE).
YTo KacaeTcd OCTaAbHBIX IIpaB, TO BCEM (PHU3UYECKHUM AUIIaM BHE 3aBUCHMOCTH
OT TpakOaHCTBa MPUHANAEXKAT OOIIEeNIpU3HAHHbIE TpakKJaHCKUE (AMYHBIE),
9KOHOMUYECKHE, KyABTYPHBIE IIpaBa, a TaKXKe pPsi ITIOAUTHYECKHUX U COIlUaAb-
HBIX IIPaB.
Peaansanusa npaB ¥ UX 3alidTa €1Ba AW NPUHIUIINAABHO Pa3ieAUMBI, I10-
CKOABKY 0b6a mexaHusma npecnreoyrom obwue yenu. K TakuM 1easgM IIpaBopea-
AVI3AITUU U IIPaBO3AIUTBI OTHOCSITCS:
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— CO3[IaHHE YCAOBHUH [AS COOAIOZIEHUS HHTEPECOB AWYHOCTH, CBS3aHHBIX
C €€ IIpaBaMy,;

— IIOAyYE€HHE MaTepUaAbHBIX M HEMaTepPHaAbHBIX OAar, SIBASIOIIMXCS 3a-
KOHOMEPHBIM PE3YABTATOM pE€aAH3allly IIpaBa M B HEKOTOPBIX CAydYadxX — €ro
3allUThI;

— obecrnieueHue 3PPEKTUBHON KOPPEASIIMU MeEXKIy IapaHTHPOBAHHBIMHU
U 3allUIIaeMbIMH I[IpaBaMH U COOTBETCTBYIOIIMMU MM O0OS3aHHOCTSIMH UHBIX
CyOBEKTOB IIpaBa; — OJOCTYII K HEOOXOAMMBIM HHCTPYMEHTAM PEaAH3alluM U 3a-
LIIUTHI IIPaB;

— NpeaynpeXaeHHE BO3MOXKHBIX HAPYIIEHHUH IIpaB 4YEAOBEKAa, a B HEKO-
TOPBIX CUTyallUdX — I[IPECEYEHHE MMEIOIIUX MECTO HAPYIIEHUH, YyCTPAHEHUE UX
HeOAaTOIIPHUATHBIX IIOCAEICTBUH IIyTeM BOCCTAHOBAEHHS HApPYIIEHHBIX ITPaB.

Peaanzanuio cyObEKTHBHOI'O IIpaBa MOXKHO OIIPENEANUTH KaK OCYIIIECTBAE-
HHE COCTABAAIOIIMX €ro COAEpPzKaHHE IIPAaBOMOYUM B ILIEAIX peasn3alluu rapaH-
TUPOBAHHBIX UM (IIPaBOM) ITPABOBBIX HHTEPECOB.

B 3TOM CMBICA€ MEXaHH3M peasu3alliyd U 3allUThl [IpaB YE€AOBEKA U I'pPak-
JaHWHA IIpefcTaBAdeT COOOM CHCTEMY METONOB U HHCTPYMEHTOB OCYIIECTBAE-
HUS TOTO HAM HWHOTO IIpaBa, OPraHH30BaHHBIX (DYHKIIMOHAABHO U XPOHOAOTHU-
4ECKH.

Takolf MexaHH3M BKAIOYAaeT B ce0si HOpMATUBHbIE U OpPTraHU3AIlMOHHBIE
cpencTsa.

K 4amncay HopmamugeHwulx cpedcme OTHOCATCH COOTBETCTBYIOIIHNE ITOAOIKE-
HU4 3aKOHOJATEABCTBA W MEXIYHApPOJAHOIO IIpaBa, yCTaHABAMBAIOIME IIpaBa
U CBOOOZBI YeAOBEKAa U IpakKJaHUHA U rapaHTUPYIOIHe X obecriedeHre U OCy-
nrectBAeHUE (Hanpumep, Koncrurynua Pd, M'paxxpanckuit konekc PP, Mexmay-
HapOAHBIN ITaKT O I'PasKAaHCKHUX U IOAUTHYECKHUX IIpaBax).

K opzaruzayuorHHbiM cpeOcmeam MexaHU3Ma peasu3alliy U 3alllUTh] IIpaB
YeAOBeKa U TpaskIaHWHAa MOXKHO OTHECTH Pa3HOI'0 poja IIyOAWYHBIE MHCTUTYTHI
U IIPOILleCCyaAbHbIE IIPUEMBI, UCIIOAB3YEMBIE AL TAKOH 3alllUThl U Peasu3alliN
(3T0, Hampumep, cynebOHbIe OpraHbl, IIPoKyparypa, oMOyacmeH, EBpomeitickuii
CYZ TIO IIpaBaM 4YeAOBEKa), a TaK¥Ke IIPOIleCCyaAbHblE HHCTUTYTHI 003KarOBaHUS
[AeHCTBUS aIMUHHUCTPATHUBHBIX OPraHOB, CyAeOHbIe HMCKH, XKaA00bl B MeXKIyHa-
POAHBIE MHCTAHIINHN.

MexaHU3MBl peasru3alliy M 3allliThl IIpaB YEAOBEKA U IpakIaHUHA pas-
HooOpas3HbI. B 3aBHCHMOCTH OT 0COOEHHOCTEH 3THX MEXaHH3MOB UX MOApasfie-
ASIFOT Ha HECKOABKO KAACCHU(PUKAIIMOHHBIX I'PYIII.

Tak, no cmeneHu asmMoOHOMHOCMU JAUYHOCMU TIPU OCYIIECTBACHHU IIpaB
U UX 3allUTe MOXKHO BBIIEAUTH CACAYIOIIHE BHAbl MEXaHHU3MOB PEaAH3alllu U 3a-
LI THI IIpaB YEAOBEKA U I'pakJaHHUHA.

— OcyuiecTBageMble UHAWBHAOM CaMOCTOATEABHO, BHE 3aBHCHMOCTH OT
APYTHUX CYOBEKTOB (B TOM YHCA€ IIyOAMYHBIX MHCTUTYTOB). OTO, HAIIPUMEpP, OT-
Ka3 OT BCTPEYHOTO HCIIOAHEHUS 00s13aTeAbCTBA, yAepKaHUe aBaHCa, B3bICKAHUE
HeycToHkHu. O4eBHIHO, TAKHE MEXaHU3MbI B OOABIIEH CTEIEeHU XapaKTePHBI A
rpaskJaHCKO-IIPaBOBBIX OTHOIIIEHHMN, OCHOBAHHBIX Ha aBTOHOMHH BOAUW y4acCT-
HUKOB 0e3 BMeNIaTeAbCTBAa AWUIL CO CTOPOHBI.

— HVHunuupyeMmble MHAWBHUIOM II0 COOCTBEHHOMY 3KEAQHUIO, HO PEAAH3Y-
eMble B MaAbHEHIIIeM IIOCPEACTBOM HPUMEHEHUS CIIEeIIHaAbHBIX IIyOAWYHBIX WH-
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crutyToB. Hammpumep — cyznebOHas 3amiyra mpasa: II0 o0ILIeMy IIpaBHAY AWIIO ca-
MOCTOSITEAPHO HauWHAaeT COOTBETCTBYIOIIYIO IIPOLEAYPY, HO €€ XOO U pe3yAbTaT
BO MHOT'OM 3aBHUCHAT OT 3(PPEKTUBHOCTH COOTBETCTBYIONIUY ITyOANYHON CUCTEMBI
(ickOBO€ IPOU3BOJCTRBO).

ITo ypoBHIO npaeosgoil peznrameHmayuu MOKHO BBIAEAUTH ABa OCHOBHBIX
BH/Ia MEXaHH3MOB peaAu3allud U 3alllUThl IIpaB 4YeAOBeKa: MeXAyHapoaHbIe
1 BHYTPHUI'OCYZIaPCTBEHHEBIE.

BHyTpurocysapcTBeHHbIE MEXaHHU3MbBI TaKXKe MOXKHO AuddepeHIpoBaTh
110 YPOBHIO T'OCYZIapCTBEHHON BAACTHU (FOCyZapCTBEHHBIE U MECTHbBIE, (peepanb-
Hbl€, PETHOHaAbHbIE, MYHHIIHUIIAABHBIE); 10 OTHOIIEHHIO K TOCyAapCTBEHHOM
BAACTH (TOCyZapCTBEHHBIE U OOIIECTBEHHBIE); 10 IIPUHIIUILY Pa3deA€HUS BAa-
cTell (3aKOHOAATEAbHBIE, HCIIOAHUTEABHBIE, Cy/1e0Hble, KOHTPOABHbBIE) U T. .

MexayHapooHble MEXaHHU3Mbl peaAM3alld{d M 3allUThl IIpaB YEAOBEKAa
TaKKe PasHOOOpa3HbI: OHU IIOAPA3AEASIIOTCS Ha YHUBEpPCAaAbHbIE, pETHOHAABHEBIE
U AOKaAbHBIE ([0 reorpaduyecKoMy OXBarTy); cydebHbIe, KBa3HUCyAeOHblE U He-
cynebHbIe; obIIre U CllelTHaAbHbIE.

[Mpusnanue KoHcTurynuei Poccuiickoit ®enepanuu [14] mpuopurera ob-
IIETTPU3HAHHBIX IPUHIIUIIOB ¥ HOPM MEXIAYHaPOMHOTO IIpaBa IIOBAEKAO aKTUB-
HYI0 3aKOHOTBOPYECKYIO OESITEeAbHOCTDb, HaIlpaBA€HHYIO Ha co3gaHue 3pdek-
TUBHOTO MeXaHH3Ma IIPOTHBOAEHCTBHUA HapacTralollelli KpUMHHAANU3AIIUHU 00IIe-
CTBa B YACTH IIOCATATEALBCTB Ha «€CTECTBEHHBIE», «HE3bIOAEeMbIe» U «HEOTUIyK/1a-
eMbIe» IIpaBa U CBOOOIbI YEAOBEKA.

Hauaao meaeHampaBA€HHOH NeATEABHOCTH MHPOBOI'O COOOIIECTBa IIO 3a-
IIUTE IIPaB U CBOOOM AHMYHOCTH CBS3aHO C IloAIHcaHueM BepamHCKOro reHe-
paabHOro akta 1885 r., Bprocceabckoro I'eHepaspHOro axkrta u J[lekaapaiyu
1890 r., yCTAaHOBUBUIUMH MEXAYHApPOIHBIE CPEACTBa IMIPOTHUBOAEeHCTBUS pab-
CTBY «BO BCeX ero popMax Ha cyie U Moper. CAeqyIOIUM 3TaloM II0 obecriede-
HUIO CBOOOIBI YEAOBEKA IBUAOCH co3manue 12 uroHga 1924 r. CoBeroM Auru
Hamuit BpemenHo! KoMucCHH O pabCTBe U IMOAIIMCAHHE II0 UTOTaM pPadoThI
naHHoi Komuccuu B 2KeHeBe 25 ceHtabpst 1926 r. KouBeHiinm o pabctBe, AeKAa-
PHUPYIOILIEN KOMIIAEKC MEpP «IIPAKTHUYECKOI'O0 OCYIIIECTBAEHHS HaAMEPEHUUH B OTHO-
meHuu pabersar [24, c. 525].

B measax mpoTHBOAEMCTBUSA HCIIOAB30BAHUIO INPHUHYAUTEABHOIO TpyJda Ha
FeHepaabHOW KOH(epeHIIMH MeXAyHapoaHOH opraHusalluyu Tpyda 28 HIOHI
1930 r. 6plaa npuHaTa KOHBEHINS, B COOTBETCTBHU C KOTOPOH ITPHUHYAUTEAB-
HBIF TPYZ IIoApa3yMeBaA BCAKYyI0 paboTy HMAU cAyKOy, TpeOyeMylo OT KaKOro-
AnbOO AWIla TIOA YIPO30M KaKoro-aubo HaKazaHUS, A KOTOPOM 3TO AWIIO He
IIPEIAOKHUAO JOOPOBOABHO CBOUX YCAVT.

[TocaemoBaTeabHasT pa3paboTKa HOPM MEXAYHApPOMTHOTO IIpaBa IIo obec-
IIeYeHUIo 0e30IIaCHOCTH YeAOBeKa IIpeolpeaeAria IpuHaTue ['eHepasbHOE Ac-
cambaeeit OOH 10 gekabpsa 1948 r. Bceobiieit [JJekaapaliiuu npaB 4eAoBeKa, CO-
TAAQCHO KOTOPOH KaXKAbI¥ YEeAOBEK HMMeeT IIPaBO Ha CBOOOAY U AMYHYIO HEIIPH-
KOCHOBEHHOCTH, HUKTO HE JIOAJKEH COOEepP3KaTbCs B PadCTBE HAM B ITOJHEBOAB-
HOM COCTOSIHHH, paOCTBO U pabOTOPTroBAd 3allpellleHbl BO BCeX UX BHUAAX [1].

30 ampeas 1957 r. Bctynuaa B cuAY [lOIIOAHUTEAbHAs KOHBEHIIUA 00
yIpas3gHeHUH pabcTBa, paboOTOPrOBAM M MHCTHUTYTOB, M O0bIYAEB, CXOAHBIX C pad-
CTBOM, Kacarolascsa OTMEHBI:
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— «IOATOBO# Kabaabl, BO3HHUKAIOIIEM BCAEICTBHE 3aKAaa [MOAKHHUKOM
B obecrieuyeHUe JOATa CBOET'O AMYHOTO TPyAa UAM TPyAa 3aBHCHUMOIO OT HETO AH-
11a, €CAU ITPOJAOAXKUTEABHOCTh 3TOH paboThl He OorpaHHYEeHa U XapaKTep ee He
OIIPENEACHY;

— «KPEIOCTHOI'O COCTOSAHHHL, TO €CTh IIOAB30BAaHUA 3€MAEH, IIPHU KOTO-
POM IIOAB30BaTeAb 00s13aH XKUTh U paboTaTh Ha 3eMae, IpUHaaAexkale apy-
TOMY AMILy, BBITIOAHSTH OIIPEAEACHHYIO paboTy AAS TaKoro APYroro AWIa 3a
BO3HarpaxaeHue uAu 0e3 TaAKOBOTO M He MOXKET U3MEHHUTH 3TO CBOE COCTOSI-
HUE»;

— «AIOOOTO MHCTUTYTA HAU OObIYasi, B CHAYy KOTOPBIX KEHIIUHY BBIAAIOT
3aMyK 0e3 IIpaBa 0TKa3a C €e CTOPOHBI 3a BO3HATPaKIEHUE UAU HATYPOH...».

HameruBuinecsa B MeXXAyHapOAHOM IIpaBe IIOAOXKHUTEABHBIE TEHACHIIUHU I10
3aKOHOJIATEABHON pEeraaMeHTalllU «€CTECTBEHHOI'O COCTOSAHHS YEAOBEKA OT POXK-
[EHUs» TIPemoIIpeNeANAn (POpMHpOBaHMUE IIPABOBBIX OCHOB obecriedeHus 0e3-
OIIaCHOCTH AWYHOCTH B HAIIMOHAABHOM cucteMe IpaBa. B Poccuun 12 guBapsa
1918 r. 6plra mmpuHATa [Jekaapalus HpaB TPYAAIIErocd U 9KCIAYaTUPYEMOTO
Hapoaa, B COOTBETCTBUH C KOTOPOH IIPOBO3TAAIIIAAUCE «YHHUYTOXKEHHE BCAKOU
SKCIIAyaTallul YeAOBeKa YEeAOBEKOM» U «IIOAHOE yCTPaHEHHE AEA€HUd ObIlecTBa
Ha KAacchD [2].

B kagecTBe NPHUOPUTETHOI'O HAIIPABAECHHHA B MEXIAYHApPOAHOW U BHYT-
peHHel nmoantuke B KoHcturyimu PCOCP 1918 r. 6b1am 0003Ha4YEeHBI ITPpU3HA-
HUe, pa3paboTKa U peasu3alsd Mep, IPOTUBOAEUCTBYIONINX «BapBapCKOH II0-
AUTHKE Oyp:Kya3HOM HUBUAHU3ALHN» U «IIOPAOOIIEHUIO COTEH MHAAWOHOB TPY-
[SIIEToCcs HaceAeHUsS B A3MM, B KOAOHHULIX BOOOIIlE M B MAABIX CTpaHaxX MUpPa»
[28, c. 199-201].

B cooTBeTCTBUH C MEXAyHapOAHBIMH U KOHCTUTYLIMOHHBIMH ITPHUHIIUIIA-
MU pa3pabaTbIBaAUCh HOPMBI yTOAOBHOTO 3aKOHOJATEABCTBA, yCTaHABAWBAIO-
III1ie HaKa3aHHe B BUE AHIIEHHs CBOOOABI B OTHOLIEHHUH «JACTHBIX AHWIl, HAPY-
ITUBIINX TOPAIOK IIPeaoCTaBACHUS PaboThIy.

Hexper CHK ot 29 oktabpsa 1917 r. «O BocbMHYacOBOM pabodeM IHEe»
yCTaHaBANBaA OTBETCTBEHHOCTBb 3a HapyIIEHHE IIPEANIHNCAHHN yKa3aHHOIO 3a-
KOHa [0 OJHOI'0 rofla AUIIeHUd CcBOOOoawnI [7]. PopMupoBaHHE OCHOB YTOAOBHO-
IIPpaBOBOM 3alllUThl AMYHOCTHU 3aBeplIrvaochk npuHaruem YK PCHPCP 1922 r.,
B COAEpP3KaHUH KOTOPOTO ObIAa BbIAEA€HA T'A. V, IIOCBMAIIIEHHAs IPECTYIIACHUSIM
IIPOTUB KU3HU, 3[J0POBbsI, CBOOOABI H JOCTOMHCTBA AMYHOCTH [9]. CriertnasbHOM
peraaMeHTaIlly IIOCAEIOBATEABHO ITOABEPTAANCh KOHKpPETHbIe BUIABLI YOUMICTBA,
TEAECHBIE ITOBPEXKAECHUA W HACHAWS HaJ AUYHOCTBIO, OCTaBACHHE B OIIACHOCTH,
WHbIE [IOCATATEABCTBA HAa AMYHOCTH M ee AoCcTOMHCTBO. ObecriedeHnio Gesomnac-
HOCTH 3/I0POBbSI HaceAeHUsd H3BECTHBIM 00pa3oM CcomedcTBOBaA YTOAOBHO-
IIpaBOBOH 3aIlpeT Ha HapylIleHHEe IIPaBHA, OXPAHAIOIIUX HapOAHOE 3ApaBHeE,
0OIIIECTBEHHYIO 6€30IMacHOCTh U ITyOAMYHBIH MTopsaaoK (ra. VIII).

3aboTa 0 CoOXpaHEHUHU 3/J0POBbS TPYASIIUMCH IIPOCAEKUBaeTcd B [lekpeTe
CHK ot 27 anpeag 1922 r. «O Haka3zaHHUdaX 3a HapyIIeHHE ITIOCTAHOBAEHHH 00
oxpaHe Tpyda» [8]. B pasButrue moaoxkenuit [dexkaapaimuu 1918 r. u KoHctury-
nuu PCOCP 1918 r. Koncruryiusa PCHCP 1925 r. B cr. 13 ycraHaBAUBaEeT He-
JOIIyCTUMOCTE «KaKOTO OBbI TO HU OBIAO YTHETEHUS HAIIMOHAABHBIX MEHBIIHHCTB
HAM OTpPaHHUYEHHUd UX paBHoIpaBush [3].

83



1(133)-2024 KOpuanyeckaa mbicnb

B mporiecce peraameHTanuu «popm X03dHCTBa» U PETYAUPOBAHHUS «MEAKO-
ro 4acTHoOro xo3diicTBa» B cT. 9 Koncruryriuu PCOCP 1937 r. noguepkruBasach
HECOBMECTHUMOCTD UX AEATEABHOCTH C «3KCIIAyaTaled gyxkoro tpyzar. B ra. XI
«OCHOBHEBIE ITpaBa U 00SI3aHHOCTU TpazkIaH» YKa3bIBAAOCh, UTO «HEIIPEAOIKHBIM
3aKOHOM» gBAsSieTCd «paBHoIpaBue rpaxaaH PCOCP HeszaBucuMo OT UX HaIHO-
HaABHOCTH U pachl», KAKOE TO HHU OBIAO yCTaHOBAEHUE IPAMBIX UAM KOCBEHHBIX
IPEUMYILECTB I'paskAaH «KapaeTcs 3aKOHOM» [4].

3akoHomaTeARHOMY oopMaeHHI0O B OCcoOeHHON YacTu YTOAOBHOI'O KOEK-
ca PCPCP nonsexxkaam yobuiicrBa, HOBeleHHE OO CaMOyOHICTBa, TEAECHBIE IIO-
BpEXKIEHUS, OPyTrue HACHUABCTBEHHbIE NEeHCTBHUHA, HE3aKOHHOE AHIIIEHHE CBOOO-
[bl, OCTABACHHE B OIIACHOCTH, HHBIE IIOCATATEABCTBA Ha AHUYHOCTb U €€ OCTO-
HHCTBO (ra. VIII YK PC®CP) [9]. Bammra XKHU3HU U 300POBbsI AUYHOCTH YTOAOB-
HO-IIPaBOBBIMH CPEACTBaMU OOecIieduBaeTCs IIOCPEACTBOM IMIPHUHATHS HOBBIX
HOPMAaTHUBHO-IIPABOBBIX aKTOB. PyKOBOACTBYSICb HOpPMaMH MEKAyHapOIHOI'O
M KOHCTHUTYILIMOHHOTO IpaBa, BepxoBHbeiii CoBer CCCP ot 25 nexkabpa 1958 r.
npuHuMmaeT 3akoH CCCP «O06 yroAOBHOH OTBETCTBEHHOCTH 3a T'OCyAapCTBEHHBIE
IIPECTYIIACHUSA» NIPEAyCMaTPUBaET CaMOCTOSTEABHYIO CTaTBhIO, PETrAAMEHTHPYIO-
LIIyI0 3aIllpeT Ha HapylleHHe HaIlMOHAABHOTO M pacoBoro paBHompaBuda. CoBep-
IIIeHUE YKa3aHHOTIO IIPECTYIIACHHd BAE€YET HaKa3aHUE OT IIECTH MECSIEB [0
TPEX AET AHIIEHHUs CBOOOMBI MAW CCBIAKY Ha CPOK OT ABYX [0 IIATH AeT (cT. 11)
[6]. YroaoBHBIH Komekc PCPCP 1960 r. 3akpemnuA raaBy, o0ecrieduBarollyio 3a-
ITUTY JKU3HU, 3M0POBBsI, CBOOOABI U JOCTOMHCTBA AMYHOCTH. ['AaBa Il mocaemo-
BAaTEABHO yCTaHABAMBAET 3allPeT Ha COBEPILIEHHE IIPECTYIACHUH IIPOTHUB KH3-
HHU, 30POBbsl, IIPOTHBOIIPABHBIX ACAHUN, CTABSAIIMNX B OIIACHOCTb KHU3HBb U 3M0-
poBbe [10]. Ocoboro BHMMaHUSA B yKa3aHHOM IIepedHe 3aCAyKUBAIOT IIPECTYII-
A€HUS TIPOTUB AMYHOM CBOOOABI, IIPECTYIIACHUS IIPOTHUB YECTH, NOCTOMHCTBA
U AMYHOM TaMHBI.

CrentaanbHOM perAaMeHTAallU I[IOJAE€XKAAU IIPECTYIIACHUS IIPOTHUB IIOAH-
TUYECKUX U TPYHAOBBIX ITpaB rpaxkaaH (ra. IV). YroaoBHO-ipaBOBOM oxXpaHe UH-
TEPECOB AMYHOCTU HapsiAy C UHBIMHU OOBEKTaMH criocobcTByeT ra. XI, pacKpsl-
BaloIllad MPEeCTYIIA€HHUS, COCTABALIOIINE IIEPEKUTKU MECTHBIX oObrdaeB [10].

Coxpangaa npeemcTBeHHOCTh IpuHIUIIOB Koncrutyinuu PCOPCP 1918 r.,
Koncrutynuu PCPCP 1925 r., Koucruryuuu PCPCP 1937 r., Koncrurynua
PC®HCP 1978 r. B ra. Il «T'ocyzapcTBO 1 ANYHOCTE» IIPOBO3TAAIIIAET PABHOIIPABUE
«BO BCEX 00AACTSAX 3KOHOMHYECKOH, IMOAUTUYECKOH, COITMAaAbHON U KyABTYPHOH
KU3HW», «MHTEPHAIIMOHAAU3M», «COAMIKEHHE BCEX HaIlUH U HapOoAHOCTel», «HH-
TEepPHAIINOHAABHBIH [OAT — COAEHCTBHE PA3BUTHIO APYKOBI U COTPYAHHUYECTBA
C HapoJaMH APYTHUX CTpaH, HOoAAep:KaHHe N YKpelAeHHe BCEeOOILIero MHupa»
U IIPOMYABTHPYET OTBETCTBEHHOCTB 3a «(YCTAHOBACHHE ITPEUMYVIIECTB U BCAKYIO
IIPOIIOBEAbL PACOBOH HAM HAIlMOHAABHOM HCKAIOYHUTEABHOCTH, BPazKAbl UAU IIpe-
HeOpexkeHUs» [S].

B Hacrogmiee BpeMda K KOHCTUTYIIMOHHO-IIPABOBBIM HOpPMaM, 3aKpEIAs-
IOIIMM IIpaBa 4YeAOBEKa M IpasKAaHWHa, BKAIOYas IIpaBO Ha AMYHYIO Oe3omnac-
HOCTB OTHOCHTCH: IIPaBo YeaoBeKa Ha KU3Hb (cT. 20 Korncrutyriuu P®); npasBo Ha
cBOOOY OT TBITOK, HACHAW, OPYTOrO KECTOKOTO HAM YHHIKAIOIIETO0 YeAOBede-
CKO€ MOCTOHMHCTBO oOpamieHusa vau HakasaHud (ctr. 21 Korcruryimum Pd); npaBo
Ha CBOOOAY W AWYHYIO HEIIPUKOCHOBEHHOCTSH (cT. 22 KoHctutyrinu PO) [14].
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Ct. 20 Koncruryuum P® 3akpenageT nmpaBo KasKOOTO Ha KHWU3Hb, IIPENy-
cMaTpuBaeT 00S3aHHOCTH IOCyJapcTBa IIpUAaraTh yCHAUSI, HalIpaBA€HHbIE Ha
IIpenoTBpPAalllEHHUE YCAOBHUM, KOTOPbhI€ MOTYT IIPUBECTH K yTpaTe XKHU3HU, Ha IIpe-
CEYEHHE IIPECTYIHBIX IIOCATATEABCTB Ha 2KH3Hb, M HaKa3aHHE 3a [OEHUCTBHM,
BAEKYIIHE 3a cOO0M cMepTh AroeH.

[IpaBo rpaxkaaH Ha CBOOOAY OT MBITOK, HACHAUS, APYTOTO XKECTOKOT0 UAU
VHUIKAIOIIET0 YEeAOBEYECKOe NOCTOMHCTBO O0pallleHHs WAM HaKa3aHUsS HallpaB-
A€HO Ha OXpaHy 340poBbd. IMEHHO B pe3yAbTaTe NbITKH, HACHUAHWS, APYrOro XKe-
CTOKOTO OOpallleHHsl MAW HaKa3aHUd MOXKHO NPUYUHUTH CYIIECTBEHHBIH Bpen
3J0POBBIO YEAOBEKA.

[annoe npasBo npumao B Korcrutryruio Poccuiickoit ®enepannu n3 Mex-
OyHapOOHBIX MaKTOB (cT. S Bceobieit [Jekaapanuu mnpaB deaoBeka [l]; cr. 6
MexxayHapOoaHOTO IMaKTa O TPakJaHCKHUX U IIOAUTHYECKHUX IpaBax [12]; ct. 3 EB-
porretickoii KoHBeHIIMHM IO 3allTe IIpaB YeAOBEKa M OCHOBHBIX cBoOonm [13]
u ap.).

Poccuiickag KoHCTHUTYyLMS HpPH3Hasa JAHHOE IIPABO YEAOBEKAa M rpaxkaa-
HHHA, 3aKpPENuB €ro B 4. 2. cT. 21: «<HUKTO He MOoAXKEH IoABEpPraThbCd IIBITKAM,
HaCHAHIO, APYTOMY 2KE€CTOKOMY HAM YHHIKAIOIIEMY YEAOBEYECKOE JOCTOHHCTBO
obpallleHUI0 UAM HaKa3aHUo» [14].

[IpaBO HENIPUKOCHOBEHHOCTH AHMYHOCTH BIIEPBBbIE IOPHUAUYECKH OBIAO 3a-
KperiaeHo B 1215 roay B Beaukoit Xaptum BoabHocTed [19]. Hamboaee deTko
OHO OBIAO CPOPMYAHMPOBAHO B 30Xy OypzKyas3HBbIX peBoaronuil. Tak, mpaso
HEIIPUKOCHOBEHHOCTH AWYHOCTH HaXOMUT 3aKperseHue B Bpuranckom Xabeac
Kopmiyc Akre (1679 r.) [16], Bo Ppaniy3ckod [lekaapaluu IIpaB 4YeAOBeKa
U rpaxnaHuHa 1789 r. (m. 2, 7) [18], B Buaae o nmpaBax CIIA 1791 r. (mo-
npaBku 4 u 5) [17].

[IpaBO HENPHUKOCHOBEHHOCTH AWYHOCTH — BaXKHeEHIllee OeMOKpaTude-
CKO€ IIpaBO, IIOAYyYHBIIIEE€ IIPaBOBOE€ IpPpHU3HAaHUE HE TOABKO Ha YpPOBHE KOH-
CTUTYLUH OTAEABHBIX I'OCyJapCTB, HO U B MEXAyHapoAHbIX aKTaxXx. B gacTHO-
ctu, BceoOmiag aexkaapaius npaB deaoBeka 1948 r. [1] u MexayHapomHbIH
[TakT O rpakgaHCKHUX U IIOAUTHYECKHX IIpaBax deaoBeka 1966 r. [12] 3a-
KPETIASIOT IIpaBO KaxK/I0r'0 YeAO0BeKa Ha CBOOOAY U, COOTBETCTBEHHO, AUYHYIO
HEIIPUKOCHOBEHHOCTD.

B Hacrodlnee BpemMda KpaidHe CAOXKHO HaWTH rOCyZapCTBO, KOHCTUTYIIUA
KOTOPOT'0 He roBopuAa ObI B TOM HMAUW HMHOM (popMe O IIpaBe HEIIPUKOCHOBEHHO-
CTH AUYHOCTH.

Taxk Koucrurynusa PP B 11eaom HamrpaBaeHa Ha obecriedeHHe HOPMaAbBHOTO
CyILlleCTBOBaHUS deAoBeKa. [IOCKOABKY, U 35KOHOMHKA, U IIOAUTHKA, U KyABTYpAa,
U HUIEOAOTHSI, ¥ AUYHAd CBOOOZIa CAy’KaT, B KOHEYHOM CYeTe, OMHOU IIeAH — BOC-
IIPOU3BOACTBY KH3HHU M HOPMAaAbHBIX YCAOBHM CYyIIECTBOBaHUSA deaoBeKa. [lo-
aToMy KOHCTHUTYIIUIO, 3aKPENASIONIYI0 OCHOBBI OOIIIECTBEHHOTO CTPOS UM IIOAH-
THKH, IIPABOBOI0O ITOAOXKEHU4 I'pak[aH, OpraHu3allui U OeSTEeABHOCTH rocyaap-
CTBa, MOXHO Ha3BaThb HOPMAaTHUBHBIM aKTOM, COAEpzKaIllM OJHO YHUBEpPCaAAb-
HOE IIpaBO YEAOBEKa M IpaKJaHKHa — IIpaBO Ha HOPMAaABHOE CYIIECTBOBAHUE
AUYHOCTH [14].

[Tockoabky KoHcTutynusa PP gBagercd aapoM pOCCHUMCKOIrO IIpaBa, TO
KOHCTHUTYIIMOHHBIE HOPMBI, 3aKPEIIALdIOIINe IIpaBa Ha KU3Hb, 3I0POBbe U PU-
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3UYECKyI0 CBOOOdYy, SBAFIOTCSI SOPOM HWHCTUTyTA AWYHOH 0e30I1acHOCTH
rpaxkaaH. x yHKIIMOHaAbHOE Ha3HAYeHHEe 3aKAIOYaeTCs B rapaHTHUPOBAHUU
peaan3aliii OTpacA€BbIX HOPM UHCTUTYTa AMYHOM 0€30I1aCHOCTHU I'pakKJaaH.

Kaxknasg mpaBoBasg HOpMa [OO0AXKHA OBITh MEHCTBEHHOM, 3(PPEeKTUBHOH,
a A9 3TOTO JOAXKHBI CyILIECTBOBATh MApaHTHH €€ peasnu3allui, COOTBETCTBEHHO,
Arobasi IpaBoBasi HOpMa MOXKET paccMaTpUBaThCI B KadeCcTBe O0OBEKTa rapaH-
TUPOBAaHMUS; B TO XK€ BpeMd OHA MOKET pacCMaTpPHUBaThbCd B Ka4e€CTBE rapaHTUU
JAPYTHUX IIPaBOBBIX HOPM, HUCXOAd U3 €€ POAM B CUCTEME IIpaBa.

3akoHOaTeAbHAd ITPAaKTHKA yTBEPAUTEABHO OTBETHAA HA TEOPETHUUECKOE
IIPEAIIOAOKEHHE O TOM, YTO €CTh HOPMBI, UMEIOIIHE CBOUM (DYHKIIMOHAABHBIM
Ha3Ha4YeHHEeM obecIiedeHHe pearn3allii APYTUX HOPM.

FapanTupyomnmpe HOpMBI — 3T0 HOpMbI KOHCTUTYyLIMH, Ha3Ha4Y€HHE KOTO-
PBIX COCTOUT B obecIiedeHUH ITpeNIucaHui Apyrux HopM. Ilo cBoei#l cymiHoCTH
OHH SIBASIFOTCSI YCTAHOBAEHHUSIMH OOIIETO XapaKTepa, yKa3bIBaIOIINMHU ToCyaap-
CTBY, €ro opraHaMm, oOIIIECTBEHHBIM OpPraHH3allUgM U TpakKJaHaM OIIPEIeAeH-
HBIF BapHaHT IIOBEAEHUS, HAIIPABAEHHOIO Ha O0ecIiedeHHe PEeaAbHBIX YCAOBHH
A OCYIIECTBAEHHS TE€X IIpaB, KOTOPbIE 3aIlCaHbl B OXpaHSIeMOH HMH HOPME
[26, c. 9].

Cratpu 20, 21, 22 KoHctutynuu PP gBASIOTCSA rapaHTUPYIOIMIMMH HOP-
Mamu [14]. Ix Ha3HaYeHHe COCTOUT B OOECIIeYeHUHU IPEAIUCAHUN OTPACAEBBIX
HOPM, PETryAUPYIOUIUX cdepy AWYHOM Oe3omacHocTu rpaxkaaH. [lo cyliecTy,
OHU SIBASIFOTCS YCTAQHOBAEHHUSIMHU OOIIETO XapaKTepa, KOTOphble yKa3bIBAIOT I'OCY-
[JapCTBY, €ro opraHam, OOIIIeCTBEHHBIM OPraHHU3allUsSIM H IpaskaaHaM oIlpene-
A€HHBIH BapHaHT IIOBeNEHHs, HAIIPaBAEHHOIO Ha olecriedeHHe YCAOBHUH Oec-
IIPENSITCTBEHHOIO ITOAB30BaHUS ITpaBaMM Ha JKH3HbB, 3M0POBbe U (PU3HUECKYIO
cBoObOOmIy.

OcobeHHOCTh MaHHBIX KOHCTHTYIIMOHHBIX IIPABOBBIX HOPM 3aKAIOYaETCS
B UX YHUBEPCAABHOCTH, IIOCKOABKY UX peasu3allysl BBICTyIaeT HeoO0Xoaumoi
IIPEAIIOCHIAKON [IASI OCYILECTBAEHHSI BCEX OCTAaABHBIX CYOBEKTUBHBIX IIPaB
rpaskaH, BeOb YTOOBI BOCIIOAB30BAThCH KAKUM-AHOO CyOBEKTHBHBIM IIPABOM,
IIpe3K/ie BCEro, Hy>KHO OBITh KUBBIM, 3J0POBBIM B (PU3UYIECKHU CBOOOIHBIM.

[To cyTH, gBAISCH SAPOM HHCTUTYTA AWYHOM O€e30IacHOCTH TIpazkaaH,
KOHCTUTYILIMOHHbIE HOPMBI, 3aKPENAGIOIINE YHHUBEPCAABHBIE IIpaBa YEAOBEKa
U TpaskKJaHWHAa Ha KU3Hb, 3I0POBbEe M (PUUYECKYIO0 CBOOOMY, BHICTYIIAIOT KOH-
CTUTYIIMOHHO-IIPABOBBIMU TapaHTHUSIMH AWYHOM Oe3oracHocTH rpaxkaaH. OHH
obecrieynBaloT YCAOBUS peaAu3alliid He TOABKO OTPACAEBBIX MIPaB, BXOAAIINX
B MHCTUTYT AWYHOH 0€30IIacCHOCTH TpazKAaH, HO U OCTAABHBIX CyOBEKTHBHBIX
IIpaB, TaK KaK OAS UX OCYIIIECTBAEHUd, B IIEPBYIO odepeab, HEOOXOOUMO OBITH
SKUBBIM, 300POBBIM U (PU3UIYECKH CBOOOIHBIM.

B 3apy0exKHBIX cTpaHaxX TaK:Ke HeEMaAOBasKHYIO POABb B IIpoliecce popMHU-
poBaHUua 3PPEKTUBHBIX CHUCTEM, METOAO0B U (PopM obecrieueHUs 0e30I1aCHOCTHU
AWYHOCTH TaKXKe UTI'PaeT 3aKOHOIATEABCTBO.

Hanpuwmep, B 'epMaHny BECOMBIM MeEXAYHAPOAHBIM IIPaBOBBIM aKTOM
aBadgeTcss KoHBeHIMA O 3allliTe IpaB dYeAoBeKa U OCHOBHBIX cBoOon (Puwm, 4
Hos16pa 1950 r.), KoTopas peranaMeHTHPYeT IpaBO Ha KWU3Hb M yKa3blBaeT Ha
TO, YTO IIPABO KazK/IOT'0 AWIlA Ha JKH3Hb OXpPaHsSeTCs 3aKOHOM, HUKTO HE MO-
KeT OBITh YMBIIIA€HHO AWIIIEH KH3HU, HHA4Ye KaK BO HCIIOAHEHHE CMEPTEAb-
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HOTO IIPUTrOBOpa, BBIHECEHHOT'O CYJAOM 3a COBEPIIEHHBIE IIPECTYIIACHUS, B OT-
HOUIEHWHU KOTOPOTro 3aKOHOM IIpPeayCMOTPEHO Takoe HakasaHue [13].

Heo6xonmuMo OTMETHUTE, UYTO CYIIIECTBEHHYIO POAb B PETYAHMPYEMBIX IIPaBO-
OTHOLIIEHUSX B cepe obecriedeHrs 6€30IIaCHOCTH AMYHOCTU UTparoT MexkayHa-
POAHBIN MakT 00 9KOHOMHYECKHX, COIIMAAbHBIX U KyABTYPHBIX IIpaBax oT 16 me-
Kabpga 1966 r. [11], MexayHaponuslit [IakT o0 rpaskIaHCKUX M ITOAUTHYECKUX
npaBax [12], EBponietickasa crparerust 6e3orracHoctu «BesonacHas EBpora B Ayd-
meM mupe» [20] u ap.

K ocHoBomoaararmliemMy HOpMaTHBHO-IIpaBOBOMY akTy ['epmanHuu B cdepe
obecrieueHuss 6€30IIaCHOCTH AMYHOCTH oTHocuTcs OCHOBHOU 3aKoH PenepaTuB-
Holi Pecrybamku I'epmannm ot 23 Mmag 1949 r. (Grundgesetz far die
Bundesrepublik Deutschland), B koTopoM roBopHUTCS O TOM, YTO JOCTOUHCTBO
YyeAOBeKa HEIIPUKOCHOBEHHO, YBasKEHHE M €ro 3ammra — 00sg3aHHOCTH BCSIKOH
rocymapcTBeHHOM BaactH (1. 1 cr. 1 3akoHa), KpoMe TOro, yKa3bIBaeTcd Ha TO,
4YTO HEMEIKUU Hapol cUYUTaeT HEIIPUKOCHOBEHHBbIE M HEOTUYyXKIAaeMble IIpaBa
YeAOBEKa OCHOBOI BCAKOIO YE€AOBEYECKOIO COODIllecTBa, MUpPA U CIIPABEIAUBO-
CcTHU Ha 3eMAe (11. 2 ct. 1 3akoHa) [25].

Takke B cT. 2 3akoHa yKa3blBaeTCd Ha TO, YTO KaXKAbIH UMEET IIpaBO Ha
cBOOOHOE Pa3BUTHE CBOEU AMYHOCTH (B CAydYae €CAW OH He HapyllaeT IIpaB
OPYTHUX AUI] U HE IIOCATaeT Ha KOHCTUTYLIMOHHBIN IIOPSNOK WA HPaBCTBEHHBIN
3aKO0H), a TaK¥Ke IIpaBo Ha KHU3Hb U (PU3NUECKYIO HEIIPUKOCHOBEHHOCTDb, BEPXO-
BEHCTBO AMYHOCTHU aOCOAIOTHO. BMmemaTeAbCcTBO B 3TH IIpaBa [IOIYCKAETCH
TOABKO Ha OCHOBaHHUH 3aKOHa [25].

CaenmoBaTeAbHO, YKa3aHHBIMH CTaThsIMH Ha TOCyAapCTBO O(UIIMAABHO
BO3AaraeTcsi OTBETCTBEHHOCTH 34 KaKJOT0 YeAOBeKa, KOTOPBIM HaXooUTCd Ha
€ro TEPPUTOPHH, U 00SI3aHHOCTH 3aIIUTHUTD KU3Hb U 3J0POBbe KasKZIOro, TO €CTh
obecrieduTh ero 6€30macHOCTb.

[Ton ©Oe30macHOCTBIO IIOHUMAETCs HENIPUKOCHOBEHHOCTH OOBEKTHBHOTIO
(dbopManbHO BBIPAKEHHOTO) 3aKOHA, IIpaB M 3aKOHHBIX HHTEPECOB AWYHOCTH,
VIpEeXAEeHUN U opraHHU3alluii, Tocy1apcTBa, a TaK¥Ke APYyTrUX (POpMUPOBaAHUM.

Emie onHUM 3HAYUMBIM HOPMAaTHBHO-IIPABOBBIM aKTOM B cdepe obecrie-
yeHUs 0€30IIacHOCTH AWYHOCTH B [epmanum gBasercs «Crparerus Oe3oracHO-
ctu epmanum» (Eine Sicherheitsstrategie fir Deutschland) yTBepxknenHasa
Pemrenuem dppakiuu Bynnecrara ot 6 masg 2008 r., 11eABI0 IPUHSTUS KOTOPOH
ABASIETCHd MUHUMH3AIUs BO3HUKHOBEHHUS IMOTEHIIMAABHBIX YTPO3 0€30I1acCHOCTU
B 'epMaHNM U BO3MOZKHOCTE OBICTPOro U 3p(PEeKTUBHOTO pearupoBaHUs HA HUX,
a TakXKe yCTaHOBAE€HHE CTAOHMABHOCTHU M HCKAIOYEHHE BO3MOXKHOCTH BO3HHUKHO-
BeHUd Kpuauca [27].

K mauboaee omacHbIM yrposam bOe3omacHoctu CTpaTerus OTHOCHUT TaKoe
sdBA€HUE, KaK TPaHCHAIIMOHAABHBIH TEPPOPU3M, OAT OOPHOBI C KOTOPBHIM HEOO-
XOOUMO BHeIpeHUe HOBOM MOAUTHKH 0€30I1aCHOCTH B I'OCyapCTBe, BhIpazKeH-
HOM B MEXAyHapOAHOM COTPYAHHUYECTBE U B3auUMOAeHCTBUN BHEIIHEH ITOAU-
Tuke. [loamTHKa 0€30IacHOCTH [OOAXKHA IIpPeaoTBpallaTh TePPOPHUCTUUECKUE
orepalyyu M 3alUIlaTh OJHOBPEMEHHO T'AOOaABHYI0 MHPPACTPYKTYypy. B xome
peasusaluy JaHHOH IMOAUTUKH IIOAPa3yMeBaeTCsa CO30aHNe KOAAEKTUBHOM CH-
cTeMbl 0Oe3oIlacHOCTH Ha Teppuropuu Epponbl. Takxke K omHoM u3 cdep
HEMEIIKOH ITOAMTHKU 0e30IIaCHOCTU OTHOCUTCS OPHUEHTHPOBAaHUE Ha BO3IeH-
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CTBUA U U3MEHEHHS KAMMAaTa U IIPEOJOACHHE 3alIUTHO-PEAECBAHTHBIX IIOCAE-
ctBUH [27].

TakuMm obpa3oM, UCXOAsd U3 BBIIIEyKa3aHHBIX MCTOYHUKOB IIpaBa ['epma-
HUM, MOXKHO CIEAaTh BBIBOJ, O TOM, YTO IIPaBOBbIE OCHOBBI U rapaHTHUH obecrie-
4yeHHus 0e30IIaCHOCTU AMYHOCTHU B II€AOM OPHEHTHPOBAHBI Ha MEXIYHapPOIHO-
IIpaBOBOE 3aKOHOAATEABCTBO.

BHyTpeHHNE HOPMATUBHO-IIPABOBBIE aKThl ['€pMaHUH, PETYAUPYIOIIUE 3Ty
chepy, BecbMa paszo0IIeHbl U OpHeHTHpoBaHbl Ha OcCHOBHOM 3akoH ['epmaHuu
(nMmeronui oOIMM Xapakrep).

B Poccutickort denepaiimiu, B oTaAudue oT ['epmaHuM, cucTeMa 3aKOHOOA-
TeAbCTBa B cdepe obecriedeHUsT OE€30IIaCHOCTH AHMYHOCTH BBITASIUT Hawmboaee
pa3paboTaHHON U CTPYKTYPUPOBAHHOM.

denepasbHble HOPMATHBHO-IIpaBOBble akKThbl Poccuiickoit denepanuu
1 HOPMAaTUBHBIE aKThl €€ CyOBEeKTOB IPAKTUIECKH BCETZIa aHAAOTHUYHBI 110 CTPO-
€HHUIO U COOTBETCTBYIOT APYT APYTY IO COAEPZKAHUIO C BKAIOYEHHEM COOTBET-
CTBYIOIIIUX OCOOeHHOCTell cyOBeKTa, B 11eaoM B Poccuu cobarofgaeTcs MPHUHITUIL
eIHOOOpa3usd, 3a CUYeT KOTOPOro BO MHOIOM U obecrieunBaeTcs 3peKTUBHAY,
IIeHTPaAN30BaHHAasd [IOAUTHKA obecIiedeHUusl 6€30I1aCHOCTH AUYHOCTH.

OTMeTHuM, YTO BCE€ BBIIIENIEPEYUCAEHHbIE MEXAyHapOAHBIE MOKYMEHTBHI
BIIOCAECTBUU OKa3aAHW BAHGHHE HA KOHCTUTYLIMOHHOE 3aKOHOTBOPYECTBO pas-
AWYHBIX CTPaH, B TOM 4ucae, HanpuMep, KaszaxcraHa, rae B yactax 1 u 3 cr. 4
KorcTutynuu ykasaHo:

«1. He#icrByroummM npaBoM B Pecriyoaunke KaszaxcraH SIBASIIOTCS HOPMBI
KoHcTHUTYIIMH, COOTBETCTBYIOIIMX €M 3aKOHOB, MHBIX HOPMATHUBHBIX IIPaBOBBIX
aKTOB, MEXK/IYHAPOIHBIX JOTOBOPHBIX U MHBIX 0093aTeAbCTB PecrybauKky, a Takske
HOPMaTHUBHBIX ITocTaHOBAeHHN KoHcTuTynumonHoro CoBeta u BepxoBHOro cyaa
PecriyOaukm»

«3. MexnayHapoaHble [OTOBOPBI, paTU(UIIMPOBaHHbIE PecriyOAnKoOi,
HUMEIOT IIPHOPUTET IIEpel €€ 3aKOHAMHU H IIPUMEHHIOTCA HEINOCPEACTBEHHO,
KpOME CAydYaeB, KOIZla H3 MEXKAYHapOAHOI'O OOTOBOpPAa CAEAYET, YTO OAd €ro
IIpUMeHeHUd TpedyeTcd U3JaHue 3aKoHa» [22].

YBazkeHHe IPUHIIUIIOB 1 HOPM MeKAyHapoaHoro npaBa Pecmybankoit Ka-
3axCTaH, KaK 3alllicaHo B craTbe 8 €€ KOHCTUTYLIMH, O3HA4YaeT, 4YTO CTpaHa BbI-
pazkaeT o(pHUIIMaABHOE COTAacHhe COTPYAHHYATh C APYTHMH TOoCyJapcTBaMH Ha
OCHOBE IIPHU3HAHUS CYBEPEHHOTO PaABEHCTBA U HEBMEIIATEABCTBA BO BHYTPEH-
HHUE [eaa APYT Apyra, MUPHOTO pa3pellieHus MeXXAyHapOaAHbBIX CIIOPOB [22].

ADCOAIOTHOTO IIPUOPUTETA HOPM MEXKIYHAPOLHOIO IIpaBa He IIpU3HAaeT HU
OHO TOCyIapCTBO B MHUpeE. JBAGIONMICS IPHOPUTETHHBIM B CHUCTEME aKTOB
MexayHaponHoro mpasa YcraB OOH rapanTHpyeT UM CYBEPEHHOE PaBE€HCTBO
U TEPPHUTOPUAABHYIO IIEAOCTHOCTE [23, c. 27].

TeMm He MeHee, HU OJHO T'OCyZapCTBO HE MOIKET CUYUTATHCS [IPaBOBBIM 6e3
co0AIOIeHUS OOIIETIPU3HAHHBIX MEKIYHAPOAHBIX CTAHAAPTOB B cepe 3aKper-
A€HUS IIPpaB Y€AOBEKA U CO3JaHUA MEXaHHU3Ma UX 3alllUThI.

Kouncrurynuonusle cyapl (Mcnmanma, I'epmanuda, Poccua, Hraasuda); Kon-
crutyuoHHele CoBetTdl (Ppanuug, Kazaxcran); meauatop — nocpeaHuk (Ppas-
1ud); omOyacMensn! (IlIBerus, BeaAnkoOpuTaHUsS U Op.) — 9TO AUIIL HEKOTOPBIE U3
dopM CYLIECTBYIOUINX MIPaBO3AIMMUTHBIX MEXaHU3MOB. MHpoBoe COOOIIECTBO,
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IIpu3HaBagd HEOOXOAUMOCTh MEXAYHAPOIHBIX MEXaHH3MOB 3aIlUTHI IIPaB YEAO-
BEKa, HE OTPaHUYHUBAETCS OOHUM AMUIIb INOANHNCAHHUEM KOHBEHIUM, a aKTHUBHO
noanepxuBaeT AedreabHOCTh OOH 1o co3maHuio CienMasn3upOBaHHBIX ydpe-
KIEeHUH.

Hamnpumep, MexayHapoaHaa opranusanuda tpyaa (MOT) aBagerca oTBeT-
CTBEHHOU 3a 3aIuTy IpaB TPYOAAIINXCS, AEITEeABHOCTh PO COI030B, PA3BUTUE
WHBIX COIIMAABbHO-3KOHOMUYECKHUX IIpaB ANYHOCTH. OpraHuzalnysg o0pa3oBaHud,
Hayku U KyabTypbl (FOHECKO), BcemupHas opranHusanud 34paBOOXpPaHEHUI
(BO3), MexaynapomHada opranusanuga o murpauuu (MOM), cooTBETCTBEHHO,
3alUIIAT IpaBa rpaxXk/jaH B yKa3aHHBIX cdepax.

PecriyOoanka Kaszaxcran saBasercsa ocgunimasbHbIM uaeHoM OOH, OBCE,
IOHECKO, BO3, MOM, HuTepmioa u pgna APYTUX MEKAYHAPOAHBIX OpraHu3a-
UM U yYpeXAEHUN, UMEIOINX HEIIOCPEACTBEHHOE OTHOILIEHHE K 3alllUTe IIpaB
JyeAoBeKa. BeTynmuB B maHHBIE opraHusanuu, KasaxcraH ouUIIMasbHO IPHUHSIA
Ha cebs1 00s3aTeAbCTBA 10 COOAIOIEHUIO MEXKIYHAPOIHBIX JOTOBOPOB U KOHBEH-
1y, pa3paboTaHHBIX UMHU B IIeAdX OOecIledeHUs IIpaB ANYHOCTH. 3a KOPOTKHH
B HCTOPUYECKOM IIAaHE IIePHUOL C MOMEHTa o0peTeHUd cyBepeHuTeTa Kazaxcran
chopMHUpPOBaAA JOCTATOUYHO OOIITUPHYIO MEXKAYHAPOIHO-IIPABOBYIO 0a3y.

Pecriyoaukoi#t Kazaxcran 3akaroueHo cBblrie 2300 MeXayHapPOIHBIX I0TO-
BOPOB, Pa3AUYHBIX II0 YPOBHIO, IPEAMETY PETYAUPOBAHUS, TTOPSAAKY BCTYIIACHUS
U BaXXKHOCTH IIOAHHMAaEMBbIX BOIIPOCOB. '0OBOpd O peasu3aiiyiui HOpM MeXKAyHa-
POOHBIX MOTOBOPOB HA TEPPUTOPHUU PECIIYOAUKH, CAOKHO OIHO3HAYHO yTBEP-
KIATh 00 UX HEYKOCHUTEABHOM BBIIIOAHEHHH. B 5TOM OTHOIIIEHHUH CYIIIECTBYIOT
oIpeneAeHHbIe TPYAHOCTH. EcTecTBeHHO, Kak U Aroboe apyroe rocymapcrso, Ka-
3axcTaH B Xo/e obecriedyeHus UCIIOAHEHUS CBOHMX MEXIYHaAPOAHBIX obg3a-
TEABCTB CTPEMHUTCH IIPEOMOAETH HMeloIluecs IIPoOAeMHBIE BOIIPOCHEI. OTHU BO-
IIPOChI CBA3aHbI KaK C HECOBEPIIEHCTBOM IIPABOBBIX MEXaHU3MOB, TaK U C OT-
CYTCTBHEM IIOAUTHYECKOM BoaH [15, c. 3].

NHCTUTYT YIIOAHOMOYEHHOTIO II0 IIpaBaM 4YeAOBEKa CIIEIIMAABHO B IIEAIX
obecrieyeHUsI TapaHTHUH 3aIllUTHI IIpaB M CBOOOM TrpakaaH Obla yupexknaeH B Ka-
3axcraHe B 2002 rony.

BaxkHO oTMeTUTB, YTO ITocAe OOHapomoBaHus B 1991 roamy [lapuskckux
IIPUHIIUIIOB, PETAAMEHTHPYIONIMX IIpoIlecChl (QOPMHUPOBAHHUS HAIIMOHAABHBIX
VIpEeXIeHUH I10 IIpaBaM YeAOBeKa, HHCTUTYThI OMOy/ICMeHa ITOSIBUANUCE BO MHO-
rux crpaHax Bocrounoi EBponwl. Maactpuxrtckuii gorosop 1992 r. BBea B cu-
cremy opraHoB EBpometickoro Coroza HHCTUTYT oMOyncmeHa. CoBeT EBporibl
yIpeauA JOAXKHOCTb KoMHCcapa 1o nmpaBaM deaoBeka CoBeta EBpombl.

YupouyeHne oMOyICMEHOBCKOHM HAeH B MUpPE — 3aKOHOMEPHBIY UTOT JeMO-
Kpartu3auu obiiecrBa. OMOyACMEH SIBASETCH JOIIOAHUTEABHBIM HHCTUTYTOM II0
OTHOIIIEHHUIO K WHBIM IIPaBO3alIUTHBIM MEXaHH3MaM, TapaHTOM IIPOTHUB Hapy-
IEHUM IpaB IpaxkgaH I'oCyJapCTBEHHBIMU OpraHaMU U JOAXKHOCTHBIMH AMIIA-
Mu. OH IpencTaBAseT CO00M peAKUY THUIT TOCyNapCTBEHHO-IIPABOBBIX HHCTUTY-
TOB, KOTOPBIH, He U3MEHsd CBOell OCHOBHOM MPHUPOAE U COAEpP3KAHUIO, obAaiaeT
CIIOCOOHOCTBIO K MomudukauaMm. Kaskaslii oMOyacMeH paboTaeT B YCAOBHUSX,
XapaKTepPHBIX OAS €To cTpaHbl. C y4eTOM 3TOro OpraHU3aIllli M CIIOCOObI (PYHK-
MUOHUPOBAHUS HWHCTHUTyTa OMOyICMEHa pa3AWdHBbI. HaltmoHasbHBIE OCOOEHHO-
CTH OTHAEABHBIX CTPaH, OPUTHMHaAABHBIE IIPABOBbIE U aMHHHUCTPATUBHBIE CHCTE-
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MBI BAEKYT 3a co0oif MHOroobpasmre popM mAaHHOrO MHCTUTYTA [21], ogHAKO C MO-
MEHTa CBOETr0 BO3HUKHOBEHUS MAaHHBIH HHCTUTYT UCTOPUYECKH CBH3aH C KOHIIETI-
IUeHd mapAaMeHTapu3Ma U ABASETCS peaAus3allueil UAeu ITPeaCcTaBUTEAbHOMN mIe-
MOKpPATHUHU C €€ ITPHUHIIUIIOM pa3deA€HHUd BAacTeli, BEpXOBEHCTBOM 3aKOHA U Be-
OYIIEH POAHM ITapAaMeHTa B YTBEPXKAEHUH U PA3BUTHUU OTHOIIEHUM COIIMAABHOM
CIIPaBEIAUBOCTHY U ITPaBOIIOPAIKA.

TakuMm ob6pa3oM, ITOABOAS HUTOT BCEMY BBIIIEH3A0KEHHOMY, MOIKHO CIe-
AaTh BBIBOJL O TOM, YTO 0O€30IIaCHOCTh AMYHOCTH 3aHHMAaeT 0coboe MecCTO He
TOABKO B CHUCTEME HallMOHAABHOM Oe3ormacHOCTH Poccuu, HO ¥ HA MeXIyHapO/I-
HOM YPOBHE, U SBASIE€TCSI KOHEYHOH IIEABIO BCEX ITPOIIECCOB 00eCIeYeHUs TOCy-
JapCTBEHHOM U OOIIECTBEHHOMH 6€30T1aCHOCTH.

Bes3omacHoCTh yeAOBEKA OOMYyCKAET OTKAOHEHHS B CTOPOHY MOBBIIIEHHOMH
3alIUThl TOCYOAapPCTBEHHBIX HAW OOIIECTBEHHBIX IEHHOCTEH, HO TOABKO B TOM
CAyYae, eCAU 3TO He HapyllaeT CYyIIeCTBa OXpaHSIeMbIX KOHCTUTYIIUEH IIpaB U CBO-
604 ¥ HOCHUT BpPEMEHHBIM XxapakTep. AOOble OTPAaHUYEHUS KOHCTUTYIIMOHHBIX
paB ¥ cBoOOA YeAOBeKa U rpakJaHWHA He MOTYT OBbITh OIpaBAaHbI MHTEpPeca-
MU OOIIECTBEHHOH HAU TOCYyAapCTBEHHOU 0€30acCHOCTH, €CAHW IPH ITOM yTpa-
YyyBaeTCs 0€30IIaCHOCThL CAMOIO MHIUBHUIA.
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MECHANISMS OF REGULATORY
AND LEGAL SUPPORT FOR PERSONAL SECURITY
IN RUSSIA AND FOREIGN COUNTRIES

Mikhail V. Shcherbakov”

Annotation. The article analyzes the mechanisms of legal and regulatory sup-
port for personal security in the Russian Federation and in a number of foreign coun-
tries. The development of society has led not only to the awareness of the value and
inalienability of fundamental rights and freedoms of the individual, but also very
acutely raised the issue of their protection from unlawful attacks, both at the national
and international levels. The Charter of the United Nations, while enshrining the prin-
ciple of respect for individual rights, also indicated for the first time the possibilities
for their protection.

Key words: Constitution of the Russian Federation, United Nations, personal
freedom, personal security, legal regulation.

The security of a person and a citizen is manifested in all spheres of so-
cial relations that are significant for the existence and development of the indi-
vidual. Currently, it is advisable to talk about a citizen, distinguishing him
from a person (individual), in the context of some political rights associated
with participation in the management of state affairs (voting rights, the right to
access state or municipal services), as well as some social rights (the right for
social security, including pensions). As for other rights, all individuals, regard-
less of citizenship, have generally recognized civil (personal), economic, cultural
rights, as well as a number of political and social rights.

The realization of rights and their protection are hardly fundamentally
separable, since both mechanisms pursue common goals. Such goals of legal
implementation and human rights protection include:

— creation of conditions for respecting the interests of the individual re-
lated to his rights;

— receipt of material and intangible benefits that are a natural result of
the implementation of the right and, in some cases, its protection;

— ensuring effective correlation between guaranteed and protected rights
and the corresponding obligations of other legal entities; — access to the neces-
sary tools for the implementation and protection of rights;

— preventing possible violations of human rights, and in some situations —
suppressing existing violations, eliminating their adverse consequences by re-
storing violated rights.
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The implementation of a subjective right can be defined as the exercise of
the powers that constitute its content in order to realize the legal interests
guaranteed by it (the law).

In this sense, the mechanism for the implementation and protection of
human and civil rights is a system of methods and tools for the implementation
of a particular right, organized functionally and chronologically.

Such a mechanism includes regulatory and organizational means.

Regulatory means include the relevant provisions of legislation and in-
ternational law that establish the rights and freedoms of man and citizen and
guarantee their implementation and implementation (for example, the Consti-
tution of the Russian Federation, the Civil Code of the Russian Federation, the
International Covenant on Civil and Political Rights).

The organizational means of the mechanism for the implementation and
protection of human and civil rights include various kinds of public institu-
tions and procedural techniques used for such protection and implementation
(for example, the judiciary, the prosecutor's office, the ombudsman, the Euro-
pean Court of Human Rights), as well as procedural institutions appeals
against the actions of administrative bodies, lawsuits, complaints to interna-
tional authorities.

The mechanisms for the implementation and protection of human and
civil rights are varied. Depending on the characteristics of these mechanisms,
they are divided into several classification groups.

Thus, according to the degree of autonomy of the individual in the exer-
cise of rights and their protection, the following types of mechanisms for the
implementation and protection of human and civil rights can be distinguished.

— Carried out by the individual independently, regardless of other enti-
ties (including public institutions). This is, for example, refusal to counter-
fulfill an obligation, withholding an advance payment, or collecting a penalty.
Obviously, such mechanisms are more characteristic of civil legal relations
based on the autonomy of the will of the participants without the intervention
of outsiders.

— Initiated by the individual at his own request, but subsequently im-
plemented through the use of special public institutions. For example, judicial
protection of rights: as a general rule, a person independently begins the corre-
sponding procedure, but its progress and result largely depend on the effec-
tiveness of the corresponding public system (claim proceedings).

Based on the level of legal regulation, two main types of mechanisms for
the implementation and protection of human rights can be distinguished: in-
ternational and domestic.

Intrastate mechanisms can also be differentiated by the level of govern-
ment (state and local, federal, regional, municipal); in relation to state power
(state and public); according to the principle of separation of powers (legisla-
tive, executive, judicial, control), etc.

International mechanisms for the implementation and protection of hu-
man rights are also diverse: they are divided into universal, regional and local
(according to geographical scope); judicial, quasi-judicial and non-judicial; gen-
eral and special.
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Recognition by the Constitution of the Russian Federation [14] of the pri-
ority of generally recognized principles and norms of international law entailed
active legislative activity aimed at creating an effective mechanism to counter
the growing criminalization of society in terms of attacks on “natural,” “immu-
table” and “inalienable” human rights and freedoms.

The beginning of the purposeful activities of the world community to pro-
tect individual rights and freedoms is associated with the signing of the Berlin
General Act of 1885, the Brussels General Act and the Declaration of 1890,
which established international means of combating slavery “in all its forms on
land and sea.” The next stage in ensuring human freedom was the creation on
June 12, 1924 by the Council of the League of Nations of the Temporary Com-
mission on Slavery and the signing, following the results of the work of this
commission in Geneva on September 25, 1926, of the Slavery Convention, de-
claring a set of measures for the “practical implementation intentions regarding
slavery" [24, p. 525].

In order to combat the use of forced labor, the General Conference of the
International Labor Organization adopted the Convention on June 28, 1930, ac-
cording to which forced labor meant all work or service required of a person un-
der threat of any penalty for which that person did not volunteer her services.

The consistent development of international law to ensure human security
predetermined the adoption by the UN General Assembly on December 10, 1948
of the Universal Declaration of Human Rights, according to which every person
has the right to freedom and security of person, no one should be held in slavery
or servitude, slavery and the slave trade prohibited in all their forms [1].

On April 30, 1957, the Supplementary Convention for the Abolition of
Slavery, the Slave Trade and Institutions and Practices similar to Slavery came
into force, relating to the abolition of:

v “debt bondage arising as a result of the debtor pledging his personal
labor or the labor of a person dependent on him to secure the debt, if the dura-
tion of this work is not limited and its nature is not defined”;

v “serfdom, that is, the use of land in which the user is obliged to live
and work on land owned by another person, to perform certain work for such
another person with or without compensation and cannot change this state”;

v “any institution or custom by virtue of which a woman is given in mar-
riage without the right of refusal on her part for payment or in kind...”.

The positive trends emerging in international law regarding the legislative
regulation of the “natural state of man from birth” predetermined the formation
of the legal framework for ensuring personal security in the national legal sys-
tem. In Russia, on January 12, 1918, the Declaration of the Rights of the
Working and Exploited People was adopted, according to which the “abolition
of all exploitation of man by man” and the “complete elimination of the division
of society into classes” were proclaimed [2].

As a priority direction in international and domestic policy, the Constitu-
tion of the RSFSR of 1918 identified the recognition, development and imple-
mentation of measures to counter the “barbaric policy of bourgeois civilization”
and “the enslavement of hundreds of millions of the working population in Asia,
in the colonies in general and in small countries of the world” [28, p. 199-201].
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In accordance with international and constitutional principles, norms of
criminal legislation were developed that established punishment in the form of
imprisonment in relation to “private individuals who violated the procedure for
providing work.”

The Decree of the Council of People's Commissars of October 29, 1917
“On the eight-hour working day” established liability for violating the provi-
sions of this law up to one year in prison [7]. The formation of the foundations
of criminal legal protection of the individual ended with the adoption of the
Criminal Code of the RSFSR of 1922, in the content of which Ch. V, dedicated
to crimes against life, health, freedom and dignity of the individual [9]. Specific
types of murder, bodily injury and violence against the person, leaving in dan-
ger, and other attacks on the person and her dignity were consistently subject
to special regulation. Ensuring the safety of public health was in a certain way
facilitated by the criminal law prohibition on violating the rules protecting pub-
lic health, public safety and public order (Chapter VIII).

Concern for maintaining the health of workers can be traced in the De-
cree of the Council of People's Commissars of April 27, 1922 “On penalties for
violating labor protection regulations” [8]. In development of the provisions of
the Declaration of 1918 and the Constitution of the RSFSR of 1918, the Consti-
tution of the RSFSR of 1925 in Art. 13 establishes the inadmissibility of “any
kind of oppression of national minorities or restrictions on their equality” [3].

In the process of regulating “forms of farming” and regulating “small pri-
vate farming” in Art. 9 of the Constitution of the RSFSR of 1937 emphasized
the incompatibility of their activities with the “exploitation of other people’s la-
bor.” In ch. XI “Fundamental Rights and Responsibilities of Citizens” it was
stated that the “immutable law” is “the equality of rights of citizens of the
RSFSR, regardless of their nationality and race”, any establishment of direct or
indirect advantages of citizens is “punishable by law” [4].

Legislation in the Special Part of the Criminal Code of the RSFSR was
subject to murder, incitement to suicide, bodily harm, other violent acts, un-
lawful deprivation freedom, leaving in danger, other attacks on the person and
her dignity (Chapter VIII of the Criminal Code of the RSFSR) [9]. Protection of
the life and health of individuals by criminal legal means is ensured through
the adoption of new regulations. Guided by the norms of international and
constitutional law, the Supreme Soviet of the USSR on December 25, 1958
adopted the USSR Law “On criminal liability for state crimes" provides for an
independent article regulating the prohibition of violation of national and racial
equality. The commission of this crime entails a punishment of six months to
three years of imprisonment or exile for a term of two to five years (Article 11)
[6]. The Criminal Code of the RSFSR of 1960 established a chapter ensuring
the protection of life, health, freedom and dignity of the individual. Chapter III
consistently establishes a ban on committing crimes against life, health, and
unlawful acts that endanger life and health [10]. Crimes against personal free-
dom, crimes against honor, dignity and personal secrets deserve special atten-
tion in this list.

Crimes against the political and labor rights of citizens were subject to
special regulation (Chapter IV). The criminal legal protection of the interests of
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the individual, along with other objects, is promoted by Ch. XI, revealing
crimes that are remnants of local customs [10].

While maintaining the continuity of the principles of the Constitution of
the RSFSR of 1918, the Constitution of the RSFSR of 1925, the Constitution of
the RSFSR of 1937, the Constitution of the RSFSR of 1978 in Ch. II “State and
Personality” proclaims equality “in all areas of economic, political, social and
cultural life”, “internationalism”, “bringing together all nations and nationali-
ties”, “international duty — promoting the development of friendship and coop-
eration with the peoples of other countries, maintaining and strengthening
universal peace" and promulgates responsibility for "establishing advantages
and any preaching of racial or national exclusivity, hostility or neglect" [5].

Currently, the constitutional and legal norms that establish human and
civil rights, including the right to personal security, include: the human right to
life (Article 20 of the Constitution of the Russian Federation); the right to freedom
from torture, violence, other cruel or degrading treatment or punishment (Article
21 of the Constitution of the Russian Federation); the right to freedom and per-
sonal integrity (Article 22 of the Constitution of the Russian Federation) [14].

Art. 20 of the Constitution of the Russian Federation enshrines every-
one’s right to life, provides for the obligation of the state to make efforts aimed
at preventing conditions that could lead to loss of life, to suppress criminal at-
tacks on life, and to punish actions that lead to the death of people.

The right of citizens to freedom from torture, violence, and other cruel or
degrading treatment or punishment is aimed at protecting health. It is as a re-
sult of torture, violence, other cruel treatment or punishment that significant
harm to a person’s health can be caused.

This right came to the Constitution of the Russian Federation from Inter-
national Covenants (Article S of the Universal Declaration of Human Rights [1];
Article 6 of the International Covenant on Civil and Political Rights [12]; Article
3 of the European Convention for the Protection of Human Rights and Funda-
mental Freedoms [13] and etc.).

The Russian Constitution recognized this right of man and citizen, en-
shrining it in Part 2 of Art. 21: “No one shall be subjected to torture, violence or
other cruel or degrading treatment or punishment” [14].

The right to personal integrity was first legally enshrined in 1215 in the
Magna Carta [19]. It was most clearly formulated in the era of bourgeois revolu-
tions. Thus, the right to personal integrity is enshrined in the British Habeas
Corpus Act (1679) [16], in the French Declaration of the Rights of Man and Cit-
izen of 1789 (clauses 2, 7) [18], in the US Bill of Rights of 1791. (Amendments
4 and 5) [17].

The right to personal integrity is the most important democratic right,
which has received legal recognition not only at the level of the constitutions of
individual states, but also in international acts. In particular, the Universal
Declaration of Human Rights of 1948 [1] and the International Covenant on
Civil and Political Human Rights of 1966 [12] enshrine the right of every person
to liberty and, accordingly, security of person.

Currently, it is extremely difficult to find a state whose constitution does
not speak in one form or another about the right to personal integrity.
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Thus, the Constitution of the Russian Federation as a whole is aimed at
ensuring the normal existence of humans. Because economics, politics, cul-
ture, ideology, and personal freedom ultimately serve one goal — the reproduc-
tion of life and normal conditions of human existence. Therefore, the Constitu-
tion, which establishes the foundations of the social system and politics, the
legal status of citizens, the organization and activities of the state, can be
called a normative act containing one universal right of man and citizen — the
right to the normal existence of the individual [14].

Since the Constitution of the Russian Federation is the core of Russian
law, the constitutional norms establishing the rights to life, health and physical
freedom are the core of the institution of personal security of citizens. Their
functional purpose is to guarantee the implementation of industry standards of
the institution of personal safety of citizens.

Each legal norm must be effective, efficient, and for this there must be
guarantees for its implementation; accordingly, any legal norm can be consid-
ered as an object of guarantee; at the same time, it can be considered as a guar-
antee of other legal norms, based on its role in the legal system.

Legislative practice has responded affirmatively to the theoretical as-
sumption that there are norms whose functional purpose is to ensure the im-
plementation of other norms.

Guaranteeing norms are norms of the Constitution, the purpose of which
is to ensure the requirements of other norms. In essence, they are general reg-
ulations that indicate to the state, its bodies, public organizations and citizens
a certain type of behavior aimed at ensuring real conditions for the implemen-
tation of those rights that are written in the norm they protect [26, p. 9].

Articles 20, 21, 22 of the Constitution of the Russian Federation are
guaranteeing norms [14]. Their purpose is to ensure the requirements of indus-
try standards governing the sphere of personal safety of citizens. Essentially,
they are general provisions that indicate to the state, its bodies, public organi-
zations and citizens a certain type of behavior aimed at ensuring conditions for
the unhindered enjoyment of the rights to life, health and physical freedom.

The peculiarity of these constitutional legal norms lies in their universali-
ty, since their implementation is a necessary prerequisite for the exercise of all
other subjective rights of citizens, because in order to take advantage of any
subjective right, first of all, you need to be alive, healthy and physically free.

In fact, being the core of the institution of personal security of citizens,
constitutional norms that enshrine the universal rights of man and citizen to
life, health and physical freedom act as constitutional and legal guarantees of
the personal security of citizens. They provide conditions for the implementa-
tion not only of sectoral rights included in the institution of personal security
of citizens, but also of other subjective rights, since in order to exercise them,
first of all, it is necessary to be alive, healthy and physically free.

In foreign countries, legislation also plays an important role in the pro-
cess of developing effective systems, methods and forms of ensuring personal
security.

For example, in Germany, a significant international legal act is the Con-
vention for the Protection of Human Rights and Fundamental Freedoms (Rome,
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November 4, 1950), which regulates the right to life and indicates that the right
of every person to life is protected by law; no one can be intentionally deprived
of life, other than in execution of a death sentence passed by a court for crimes
committed, for which the law provides for such punishment [13].

It should be noted that the International Covenant on Economic, Social
and Cultural Rights of December 16, 1966 [11], the International Covenant on
Civil and Political Rights [12], the European Security Strategy “Secure” play
a significant role in regulated legal relations in the field of ensuring personal
security. Europe in a better world" [20], etc.

The fundamental legal act of Germany in the field of ensuring personal
security is the Basic Law of the Federal Republic of Germany of May 23, 1949
(Grundgesetz fur die Bundesrepublik Deutschland), which states that human
dignity is inviolable, respect and its protection are the duty of every state
power (clause 1 of article 1 of the Law), in addition, it is indicated that the
German people consider inviolable and inalienable human rights to be the ba-
sis of any human community, peace and justice on earth (clause 2 of article 1
of the Law) [25].

Also in Art. 2 of the Law states that everyone has the right to the free de-
velopment of his personality (provided he does not violate the rights of others
and does not encroach on the constitutional order or moral law), as well as the
right to life and physical integrity, the supremacy of the individual is absolute.
Interference with these rights is permitted only on the basis of the law [25].

Consequently, these articles officially impose responsibility on the state
for every person who is on its territory, and the obligation to protect the life
and health of everyone, that is, to ensure their safety.

Security means the inviolability of objective (formally expressed) law, the
rights and legitimate interests of individuals, institutions and organizations,
the state, as well as other formations.

Another significant regulatory act in the field of ensuring personal securi-
ty in Germany is the “German Security Strategy” (Eine Sicherheitsstrategie fur
Deutschland), approved by the Decision of the Bundestag faction of May 6,
2008, the purpose of which is to minimize the emergence of potential security
threats in Germany and the possibility rapid and effective response to them, as
well as establishing stability and eliminating the possibility of a crisis [27].

The Strategy includes the phenomenon of transnational terrorism among
the most dangerous threats to security, to combat which it is necessary to in-
troduce a new security policy in the state, expressed in international coopera-
tion and interaction in foreign policy. Security policies must prevent terrorist
operations while protecting global infrastructure. The implementation of this
policy implies the creation of a collective security system in Europe. Also, one
of the areas of German security policy includes focusing on climate impacts
and changes and overcoming protective-relevant consequences [27].

Thus, based on the above sources of German law, we can conclude that
the legal framework and guarantees for ensuring personal security are general-
ly oriented towards international legal legislation.

German internal regulations governing this area are very fragmented and
are focused on the German Basic Law (which is of a general nature).
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In the Russian Federation, unlike Germany, the legislative system in the
field of ensuring personal security appears to be the most developed and struc-
tured.

Federal regulations of the Russian Federation and regulations of its sub-
jects are almost always similar in structure and correspond to each other in
content with the inclusion of the relevant features of the subject; in general,
the principle of uniformity is observed in Russia, due to which an effective,
centralized security policy is largely ensured personality.

Let us note that all of the above international documents subsequently
influenced the constitutional law-making of various countries, including, for
example, Kazakhstan, where in parts 1 and 3 of Art. 4 of the Constitution
states:

"1. The current law in the Republic of Kazakhstan is the norms of the
Constitution, laws corresponding to it, other normative legal acts, international
treaty and other obligations of the Republic, as well as normative resolutions of
the Constitutional Council and the Supreme Court of the Republic"

"3. International treaties ratified by the Republic take precedence over its
laws and are applied directly, except in cases where it follows from the interna-
tional treaty that its application requires the publication of a law” [22].

Respect for the principles and norms of international law by the Republic
of Kazakhstan, as stated in Article 8 of its Constitution, means that the coun-
try expresses official agreement to cooperate with other states on the basis of
recognition of sovereign equality and non-interference in each other’s internal
affairs, and the peaceful resolution of international disputes [22].

No state in the world recognizes the absolute priority of international law.
The UN Charter, which is a priority in the system of acts of international law,
guarantees their sovereign equality and territorial integrity [23, p. 27].

However, no state can be considered legal without observing generally
accepted international standards in the field of consolidating human rights and
creating a mechanism for their protection.

Constitutional courts (Spain, Germany, Russia, Italy); Constitutional
Councils (France, Kazakhstan); mediator — intermediary (France); Ombudsmen
(Sweden, Great Britain, etc.) are just some of the forms of existing human
rights mechanisms. The world community, recognizing the need for interna-
tional mechanisms for the protection of human rights, does not limit itself to
just signing conventions, but actively supports the UN activities in creating
specialized institutions.

For example, the International Labor Organization (ILO) is responsible for
the protection of workers' rights, the activities of trade unions, and the devel-
opment of other socio-economic rights of the individual. The Educational, Sci-
entific and Cultural Organization (UNESCO), the World Health Organization
(WHO), and the International Organization for Migration (IOM), respectively,
protect the rights of citizens in these areas.

The Republic of Kazakhstan is an official member of the UN, OSCE,
UNESCO, WHO, IOM, Interpol and a number of other international organiza-
tions and institutions directly related to the protection of human rights. By
joining these organizations, Kazakhstan officially assumed obligations to com-
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ply with international treaties and conventions developed by them in order to
ensure individual rights. In a historically short period from the moment it
gained sovereignty, Kazakhstan has formed a fairly extensive international le-
gal framework.

The Republic of Kazakhstan has concluded over 2,300 international trea-
ties, varying in level, subject of regulation, procedure for entry and importance
of the issues raised. Speaking about the implementation of the norms of inter-
national treaties on the territory of the republic, it is difficult to unequivocally
state their strict implementation. There are certain difficulties in this regard.
Naturally, like any other state, Kazakhstan, in the course of ensuring the ful-
fillment of its international obligations, strives to overcome existing problematic
issues. These issues are related both to the imperfection of legal mechanisms
and to the lack of political will [15, p.3].

The institution of the Commissioner for Human Rights was established
in Kazakhstan in 2002 specifically for the purpose of ensuring guarantees for
the protection of the rights and freedoms of citizens.

It is important to note that after the promulgation of the Paris Principles
in 1991, regulating the processes of formation of national human rights insti-
tutions, ombudsman institutions appeared in many countries of Eastern Eu-
rope. The Maastricht Treaty of 1992 introduced the institution of Ombuds-
man into the system of bodies of the European Union. The Council of Europe
has established the post of Commissioner for Human Rights of the Council of
Europe.

The strengthening of the ombudsman idea in the world is a natural re-
sult of the democratization of society. The Ombudsman is an additional institu-
tion in relation to other human rights mechanisms, a guarantor against viola-
tions of citizens' rights by government bodies and officials. It represents a rare
type of state legal institutions, which, without changing its basic nature and
content, has the ability to be modified. Each ombudsman works in conditions
specific to his country. Taking this into account, the organizations and meth-
ods of functioning of the ombudsman institution are different. The national
characteristics of individual countries, original legal and administrative sys-
tems entail a variety of forms of this institution [21], however, since its incep-
tion, this institution has historically been associated with the concept of par-
liamentarism and is the implementation of the idea of representative democra-
cy with its principle of separation of powers, the rule of law and the leading role
parliament in the approval and development of relations of social justice and
law and order.

Thus, summing up all of the above, we can conclude that personal secu-
rity occupies a special place not only in the national security system of Russia,
but also at the international level, and is the ultimate goal of all processes of
ensuring state and public security.

Human security allows deviations towards increased protection of state
or public values, but only if this does not violate the essence of constitutionally
protected rights and freedoms and is temporary. Any restrictions on the consti-
tutional rights and freedoms of man and citizen cannot be justified by the in-
terests of public or state security if the security of the individual himself is lost.
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CIIEITHAABHOE ITPABO CYB'BEKTA
AOMHHHCTPATHBHO-IIPABOBOI'O OTHOIIIEHHS

H.H. Auc’

AnHoTanua. B craThe paccMaTpuBaeTCsd IMIOHATHE YEAOBEKa, AMYHOCTH U JTAETCS
OIIpelleACHHE CIIEIINAABHOTO IIpaBa el IMpuHagAeKaIlero. PacKpbIBalOTCS BUABI CIIEIIH-
aABHBIX TIpaB, OCHOBAHUS AUWIIIEHUS CIIEIIMAABHOTO IIpaBa KaK BHUAA aIMUHUCTPATHUB-
HOTO HaKa3aHHs. ABTOP CUHTAET, YTO AHIIEHHE CIIEIINAABHOTO IIpaBa Ha OCHOBE perllle-
HUS CcyZneOHOTro opraHa, HECOMHEHHO, XapaKTepH3yeT ero Kak BHJ o0coboro aaMHHU-
CTPaTUBHOTO HaKa3aHUS.

KArodeBbIe CAOBA: CIIEIIHAABHOE IIPABO, BUALI IIPaB, AUIIIEHHE IIpaBa, aJMHUHH-
CTPaTHBHOE IIpaBOHApPYIIIEHUE.

OHSITME AMYHOCTH B PA3AWYHBIX OTPACASIX IIpaBa II03BOASIET yTBEP-

XKIaTh, YTO OHO yHOTPeOASIeTCd B KaueCTBEe CHHOHUMA ITOHATHUS 4e-

AOBEK, YTO, OXBaTbIBasl BCE paszHOOOpasue MHAUBUAYYMOB, obecrie-

YUBaeT paBHYIO 3alllUTy UX IIpaB U uHTepecoB. Kak crpaBenanBo

orMeTHA A.I'. BepexHoB [22], NOHATHUS «AUYHOCTBE» U «4€AOBEK» OT-
AWYAIOTCH PYT OT JApyra AWML KaK HaydHble abCTPaKIIHuU, U ITPOBOAUMAS MEXK-
[y HUMU TpaHb YCAOBHA, IOCKOABKY XapaKTEepPHU3yeT C Pa3HbIX CTOPOH €IUHBIN
00BEKT — Y4EAOBEYECKYI0 AMYHOCTD, YEeAOBEKA.

C.A. KoMapoB CYUTAET, YTO «[IOHATHUS “deAOBEK’ U «AUYHOCTH» OTAUYAIOT-
csl IPYT OT Apyra He II0 00BEMY, a 110 COAEPKAHHUIO B TOM CMBICAE, YTO AHYHOCTD
XapaKTepU3yeTcs MepPexXoq0M CTaporo coAepzKaHUd (YeAOBEK) Ha HOBBIM ypo-
BeHb camooboramieHus. [JeaTeAbHOCTb — BOT YTO SIBASETCS CaMbIM CYIIIECTBEH-
HBIM B UHIUBUAYAABHOM IIPOIIECCE CTAHOBACHUA KaxKIO0U AMYHOCTHU. [Ipuuem He
CTOABKO caMa OedTeAbHOCTBH, CKOABKO CIIOCOOHOCTBH K HeEM, BBICTyIIAOIIas KakK
CIIOCOOHOCTH KHUTb U IIPOSIBAATEH ceOsd BO BCEM KaK COIlMaAbHOe cyiecTBo. OT
JyeAOBeKa 3aBUCHUT, KAK OH HCIOAB3YET MPEIOCTaBA€HHBIE €My OOIIIECTBOM BO3-

* Auc Hrops HocudoBHY, MaructpaHT, MOCKOBCKUIl (PMHAHCOBO-IOPUAHUYECKUN YHU-
Bepcutet (M®IOA). E-mail: azk7@mail.ru

Hayunsniii pykoBomuTeab — HBaHenm TI'aamHa HBaHOBHAa, MOIeHT Kadenpbl rocynap-
CTBEHHO-TIPABOBBIX U (PUHAHCOBO-IIPABOBBIX AUCIIUIIAUH MOCKOBCKOI'0O (PpMHAHCOBO-IOPHAHNYE-
ckoro yHuBepcurera MPIOA, kanguaaT IPUANIECKHUX HayK.
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MOZKHOCTH, KAKUM 00pa3oM OH pPeasn3yeT 3Ty CBOIO CIIOCOOHOCTH K AE€ATEABHO-
cTw» [23, c. 191].

BzanMooTHOIIEHUsST MeXKAy I'oCyJapCTBOM M HHAUBUIIOM, MEXIY AIOIBMU
PUKCUPYIOTCS B IOPUANYIECKOH (popMme — B popMe IpaB, CBOOOA B 00A3aHHOCTEH,
0o6pa3yronux IIpaBOBOM CTATyC YeAOBEKA — AMYHOCTH. OTO OofHA U3 BasKHEMIITHX
TTIOAUTUKO-IOPUANYECKUX KaTeropHii, KoTopas Hepa3pbIBHO CBsS3aHa C COIIMAABLHOU
CTPYKTYpO# 00II1ecTBa, COCTOSSHUEM 3aKOHHOCTH, YPOBHEM [I€MOKPATHH.

[IpaBOBOM cTaTyC AMYHOCTU IIPENCTaBASIET coOOM cucreMy mnpaB M 00s-
3aHHOCTEH, 3aKOHOAATEABHO 3aKpeIAeHHYyIo rocygapctBoM B Koncrurynuu Poc-
cutickoit deneparuu [1, 24] ¥ UHBIX HOPMATUBHO-IOPUANYECKUX aKTaxX. B mpa-
BaxX U OOS3aHHOCTHAX HE TOABKO (PUKCHUPYIOTCH CTAaHAAPTHI IIOBEOEHUs, KOTO-
pble TOCYyJapCTBO CUUTAET 00s13aTEABHBIMH, ITOAE3HBIMHU U II€AECO00pa3HBIMU
oAl HOPMAaABHOM JKU3HENESITEABHOCTH COIIMAaAbHOM CHUCTEMBbI, HO U PacKphbI-
BaIOTCd OCHOBHBbIE€ ITPUHIIUIBI B3aMMOOTHOLIEHUU ToCyiapCcTBa U AWYHOCTH.
YeTkad yperyAHMPOBAaHHOCTH U YIIOPSAOYEHHOCTH B3aHMMOOTHOIIEHUI Tocyaap-
CTBa U AMYHOCTH OOyCAOBA€HA 0CODOO¥ Ba’KHOCTBIO TAKOTO POAa OTHOIIEHHH OAS
oA iep>KaHUsI CYIIECTBYIOLIETO CTPOS U €r0 HOPMAABHOTO (PYHKIIMOHUPOBAHUS.

[IpaBOBOM cTaTyC AUYHOCTH pa3AUdaeTcCss B 3aBHCUMOCTH OT TOTO, SIBAS-
€TCSd AW OHa TpakKJaHWHOM, WHOCTpPAHIIEM AUOO AUIIOM 0e3 rpaxkaaHcTBa. [ada
OOABLITMHCTBA HACEA€HUS, HaXOAAIIETroCs I04 IOPUCAUKIIHEH NaHHOTO Tocyaap-
CTBa, IIPEAIIOCBIAKON obOAamaHUs IIpaBaMH U O0SI3aHHOCTAMU SBASETCS I'PaK-
JAHCTBO KaK OIIPEIEACHHOE ITOAUTHKO-IIPABOBOE COCTOSIHHE YEeAOBEKa, I103BO-
ASTIOIIIEE TIOAB30BAThCH IIpaBaMHU U CBOOOJAaMU U BBITIOAHSTH YCTAHOBACHHBIE 3a-
KOHOM oOsg3aTeAbCcTBa. TakuM 00pa3oM, AMYHOCTH B IOPHUAUYECKOM HayKe pac-
cMaTpUBaeTcd B KaQUeCTBE HOCUTEAS IIpaB U 00g3aHHOCTEH.

[IpaBa 1 003aHHOCTH AHYHOCTH YCTAHABAHBAIOT OOIIMEe PAMKH COIIHAAb-
HO aKTUBHOH IEeSITEeABHOCTHU YE€AOBeKa, U OJHOBPEMEHHO 3TH ITpaBa U 00sI3aHHO-
CTH SIBAFIOTCSI CITOCOOOM ITOOHIPEHUS TOU AesITEeAbHOCTH, KOTOopas BBITOAHA 00-
mecTBy. [IpaBa (pu3nUecKUx U IOPUANYECKUX AUIL 10 IIPAaBOBOMY UCTOYHUKY UX
BO3HUKHOBEHHS [EAdTCs Ha [BE TPYNNBI: IIpaBa, BO3HHUKAIOIIHNE HEINOCPeI-
CTBEHHO Ha OCHOBE HOPMATHUBHOI'O aKTa, B YACTHOCTH, KOHCTHUTYIIMOHHBIE IIpa-
Ba rpak/JaH (IpaBo Ha XKHW3Hb, HA CBOOOAY U AMYHYIO HEIIPUKOCHOBEHHOCTH, Ha
KUAUIIE, Ha oOpa3oBaHUe, HA OXpaHy 340POBbs U T.I.); IIpaBa, OCHOBaHHbIE HA
WHAWBHUAYAABHOM IOPHUIUYECKOM aKTe, IPUYEeM CIIEIIMAaAbHOM HHANBUIAYAABHOM
aKTe yIIpaBA€HUs, KOTOPBIH IIpenonpeaeAseT IIpeJocTaBAeHHEe TaKoro IIpaBa.

[IlpuHUMass BO BHUMAaHUE BBIIIEN3A0KEHHOE, MOXKHO CIEAATh BBIBOI, UTO
cneyuanvHoe npaeo onpedensiemcsi, KaK npaeo cybvexkma aoMuHu-
CMpamueHoO-NPaeoesblX OMHOWEHUU 3AHUMAMbLCSL onpedeneHHOU Oest-
menvHOCMbIO, NPedocmaeieHHoe emy UHOUBUOYAIbHbIM OPUOUUECKUM
aKxmom op2aHa ynpaeneHust.

B To ke Bpemsa 3aKOHOAATEABb IIPSIMO yKas3bIBaeT Ha TO, YTO IIOHATHE AU-
III€HUE CHEI[MaAbHOI'0 ITpaBa IIPHUMEHHMO TOABKO B OTHOIIEHUU (PUIUUECKUX
auny (cratbsa 3.8 KoAIl P®): «1. AumneHne (pU3UYECKOTO AWUIA, COBEPIIHUBIIETO
aIMUHUCTPATHBHOE IIpaBOHApYyILIEeHHE, paHee MIPEeIOCTAaBACEHHOTO €My CIeIld-
aABHOIO IIpaBa yCTaHABAWBAETCs 3a I'py00Oe HMAM CHCTeMaTH4YeCKoe HapylleHHe
opsiAKa II0OAB30BaHUS 3TUM IIPABOM B CAydYadX, NPEeAyCMOTPEHHBIX CTAThIMU
OcobenHoi#t yactu Hacrogdiero Kogekca.» [3].
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BaxXHO OTMETHUTB, 4YTO AMIIEHHE CIELHAABHOI'O IIpaBa KakK aIMHHHCTpPa-
TUBHOE HaKa3aHHe IIpeAcTaBAgeT cOO0M CaHKIINIO, OOYCAOBAEHHYIO CYIIIECTBEH-
HbIM BMENIATEABCTBOM B IIPaBOBYIO BO3MOXKHOCTb WHAMBHAyyMa II0 peasusa-
IIMH YaCTHBIX MHTEPECOB B cepe OTHOIIEHUH, IIyOANYHO-IIpaBOBad IIperoIpe-
JEA€HHOCTb KOTOPBIX CBsi3aHa C Ha3HAYEHUEM TeX OOBEKTOB MaTepHaAbHOTO
MHpa, UX HUCIIOAB30BAHUE COIIPSAKEHO C IOBBIIIIEHHOM OIIACHOCTBIO JAY KHU3HU
U 300POBBbS I'paskaaH, MOXKET 3aTparuBaTh KOHCTHUTYIIMOHHBIE IIpaBa U CBOOO-
[bl, a TaKyKe WHbIe IIpaBa M 3aKOHHBbIE MHTEPEChl ANYHOCTH, O0IIecTBa, a 3Ha-
4UT, U rocygapcrBa B 1eaoM. OTcroma MOXKHO yTBEPXKAATh, YTO 3aKOHOAATEAD
HE OTpa3HA 3TO B OIPEAEACHHH pacCMaTpPUBAEMON MeEpbl aAMHUHHCTPATHBHON
OTBETCTBEHHOCTH, JaHHOM B 4. 1 cT. 3.8 KoAIl P® [3].

[IpencraBageTca Ooaee CYIIIHOCTHBIM OIIpEeleA€HUE aJIMUHUCTPATHBHOTO
HaKas3aHud B BUIE AHUIIEHHUI CIEIHAABHOIO ITpaBa KakK AHIIEHHE (PHU3UYECKOTO
AVIIla TIpaBa Ha HCIIOAB30BaHHE COOCTBEHHOIO HMYVIIECTBA, ITPENCTABASIOIIETO
coOOM MCTOYHHUK IIOBBIIIIEHHON OIIACHOCTH, BBUAY TPyOOTO HAU CHCTEMaTHU4e-
CKOTrO HapyILIEHHUd IIOPAAKa IIOAB30BAHUA 3THM HMYIIECTBOM B cAydadXx, IIPEay-
CMOTpPeHHBIX cTaThbaMu OcobenHoit yactu KoAIl PP [5]. Ilpu sToMm caemyert
y4eCTbh, YTO TaKOe AHUIIIEHHE He BAeYeT 3a COOOM mepexon mpaBa COOCTBEHHOCTH
Ha yKa3aHHOE€ UMYIIECTBO, XOTd U OTpPaHUYUBAET BO3MOXKHOCTH HAPYIIHUTEAS 10
€ro IIEAEBOMY HCIIOAB30BAaHHUIO.

PaccMmotpum 6oaee ToapoOHO BHUABI CHIEIIUAABHBIX IIPaB.

1. IIpaBo Ha OXOTY — IIPaBO Ha OCYILECTBACHHE NEATEABHOCTH, CBA3aH-
HOM C IIOMCKOM, BBICA€XKHBAHHEM, IIPECACNOBAHUEM OXOTHHYBUX PECYPCOB, UX
[a00br49eti, TTIepBUYHON IepepaboTKOM M TPAHCIIOPTHUPOBKON. YKa3aHHOE ITPaBO
IIPENOCTABAIETCH TPakAaHUHY, NIPHU3HAHHOMY OXOTHHMKOM, IIPH BBIIIOAHEHHUH
TpeboBaHut PenepasbHoro 3akoHa «O6 0XOTe U O COXPAHEHUU OXOTHHYBHUX pe-
CYPCOB M O BHECEHHH H3MEHEHHHU B OTAEABHBIE 3aKOHOAATEABHBIE aKThl Poccuii-
ckoit Peneparun» [8].

OXOTHUKOM IIpU3HaeTcs (PU3NYEeCKOoe AUII0, CBEOEHHS O KOTOPOM COAep-
J}KaTcd B TOCYLAapCTBEHHOM OXOTXO34HUCTBEHHOM PEECTPE, HMAU HHOCTPAHHBIMN
rpaskIaHUH, BpeMeHHO mnpebriBaronuii B Poccutickoii demepanuu U 3aKAIO-
YUBIIUHY JOTOBOP 00 OKa3aHUU YCAYT B chepe OXOTHHUYLEro Xo3sgicTna [8].

OxoTHUYHH OuAeT BbImaeTcss (PU3UYECKHM AUIAM, OOAQIAIOIIUM TI'pPazk-
JAHCKOH [IeeCIioCOOHOCTHI0 B COOTBETCTBHH C TPaKAAaHCKHUM 3aKOHOIATEAb-
CTBOM, H€ HMEIOIIUM HEMOTallleHHOM AW HECHSTOM CyAHMOCTH 3a COBEPIIECHHE
VMBIIIAEHHOT'O IIPECTYIIAE€HUSI, U 03HAKOMHUBIIUMCH C TPeOOBaHUAMHU OXOTHHUYb-
ero MUHUMyMa. OXOTHHUYHH OHAET IBASETCH JOKYMEHTOM eqUHOTo dpenepasbHO-
ro obpasia 06e3 orpaHHUYEHUd CPOKa U TEPPUTOPHU €ro AeUCTBHUS, UMEET y4eT-
HbI€ CEPUI0 U HOMED.

XapakTepHUCTHKa CcOCTaBa aAMHHHCTPATUBHOI'O IIpaBOHApPYyILIEHUd, MIPH
KOTOPOM IIPHUMEHSIETCA CAHKIMUd B BHAE AHMIIECHHY CIIEIIHAABHOTO IIpaBa OCy-
IIECTBAATE OXOTY, U3A0KeHa B 4.1 cT. 8.37 KoAll P® [5].

2. IIpaBo Ha ynpaBA€HHE TPaAHCHOPTHBIM cpeacTBoM. [lopsanok
opopMAEHHNS YKa3aHHOTO IIpaBa 3aBHUCHUT OT BHa TpaHCIIOpTa.

2.1. IIpaBO Ha ynmpaBA€HHE TPaHCHOPTHBIM CPEACTBOM (aBTO- U MO-
ToTpaHCHOpT). Boaurean 4gBASIOTCI pacHIpOCTPaHEHHOM KaTeropuell cpenu
CyOBEKTOB aAMUHUCTPATUBHON OTBETCTBEHHOCTH. B coorBercTBUU C 1. 1.2. Ilo-
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craHoBaeHUua IIpaButeabctBa PP «O IlpaBuaax MOOPOKHOIO AOBUXKEHHUS» OT
23.10.1993 r. Ne 1090 (pex. ot 02.06.2023 r.) [10] BoguTeaeM gBASIETCS AHUIIO,
yIpaBAsiioliee KaKUM-AHOO TPaHCIOPTHBIM CPEACTBOM, ITOT'OHIIWK, BEAYIIIHH 110
Jopore BBIOYHBIX, BEPXOBBIX >KMBOTHBIX HAHU CTaA0. K BoauUTEAI0 IIPpUpPaABHUBA-
eTcd oOydarolIui BOXKIEHUIO, V¥ HEr0 MNOAXKEH OBbITh IIyT€BOM AUCT, KOTOPBIH
IOATBEPKAAET IIPOXOXKIAEHUE IIPEAPENCOBOTO MEAOCMOTPA.

Ilopamok NMoAy4YeHHS I'PaKJaHUHOM CIIELIHAaABHOI'O IIpaBa Ha yIIpaBACHHUE
TPaHCIOPTHBHIM CPEACTBOM oIllpenieaeH PenepasbHbIM 3aKOHOM «O 6€30I1acHOCTU
JOPOKHOT'O ABUKEHUs» [6]. B cCOOTBETCTBUHU C ITOAOKEHUEM II. 2 cTaTbu 25 naH-
Horo denepasbHOro 3aKOHa, IIPaBO Ha yIIPpaBACHHE TPAHCIOPTHBIMH CpPeACTBa-
MU IIPEAOCTABAGETCA AHIlAM, CAABIIHNM COOTBETCTBYIOIIHE 5K3aMEHBbI, IIPHU CO-
OAIOIEHNHM YCAOBUH, IIEPEUYHCAEHHBIX B cTaThe 206, C MOMEHTAa BBbIAAYN UM BOIU-
TEABCKHUX yIOCTOBEPEHUH. B COOTBETCTBUHU C MOAOKEHHUEM II. 4 cTaThU 25 IIpaBo
Ha yIIpaBA€HHE TPAHCIIOPTHBIMH CPEACTBAMM MOATBEPKAAECTCA BOAHUTEABCKHUM
yOOCTOBEPEHUEM [6].

XapakKTepHUCTHKa COCTaBa aAMHUHHCTPATHBHOIO IIPAaBOHAPYIIEHHS, IIPHU
KOTOPOM IIPHUMEHSETCH CaHKIUd B BHOE AHIIEHHS CIEIHAaABHOIO IIpaBa Ha
yIIpaBACHHE TPAHCIIOPTHBIM CPEACTBOM H3A0XK€Ha B CT.CcT. 12.8 — 12.10; 12.12,
12.15, 12.16, 12.26, 12.27 KoAIl P® [5].

B cooTBercTBUM C IIpaBOBOH IIO3UILIMEN, U3A0KEHHOUN B [locTaHoBaeHUU
[Taenyma BepxoBuoro Cynma Poccutickoit denepannu Ne 20 ot 25.06.2019 r.
AUIIEHHBIM IIpaBa yIIpPaBA€HHS TPAaHCIOPTHBIMH CPEACTBAMH SIBASETCS AHIIO,
KOTOPOMY Ha OCHOBAHHH BCTYIIUBIIErO B 3aKOHHYIO CHAY IIOCTAHOBAEHHS IIO
aesy o6 aIMUHHCTPATUBHOM IIpaBOHApPYLIEHHH Ha3HAYEHO aIMHHUCTPATHB-
HO€ HaKa3aHHE€ B BHE AHIIEHUS IIpaBa YIIPABAECHUd TPAHCIOPTHBIMH CpE[-
crBaMu (cratbd 3.8 KoAIl P®) aubGo B OTHOIIEHHH KOTOPOTO HMEETCH BCTY-
IUBIINN B 3aKOHHYIO CHAY IIPUIOBOP Cyla O HA3HAYEHUHN HaKa3aHHS B BHIE
AUIIEHUS IIpaBa 3aHUMAaThCHI AEeITEABHOCTBIO 10 YIIPABAEHUIO TPAHCIIOPTHHIMU
cpeacrBaMu (crathbd 47 YroaoBHOro Koaekca Poccutickoit @eneparivu, nasee —
YK P®) [15].

[Ipu 3TOM AMIIIEHHE AUIA [IpaBa YIPaBACHUYI TPAHCHOPTHBIMHU CPEACTBAa-
MU 03HA4YaeT, YTO 5TO AHUII0 OMHOBPEMEHHO AHUIIAETCS IIpaBa yIIpaBAE€HHS BCEMU
TPAHCHOPTHBIMH CPEACTBAMH HE3aBHCHMO OT TOrO, TPAHCIOPTHBIM CPEACTBOM
KaKOM¥ KaTeropuu (IoAgKaTeropuH) OHO YIPaBAIAO B MOMEHT COBEPIIEHHUS aj-
MUHHUCTPATHUBHOTO [IpaBOHAPYIIEHUS.

Ilo ucreyeHnH cpokKa Ha3HAYEHHOTO aAMHUHHCTPATHUBHOIO HaKa3aHUA B BU-
[le AUIIIEHUd IIpaBa yIPaBA€HHUS TPAaHCIOPTHBIMHU CPEACTBaAMH HAHM HaKa3aHUL
B BU/IE AHUIIEHHd IIpaBa 3aHUMAaTbCd AEATEABHOCTBIO II0 YIIPABAEHHIO TpPaHC-
IIOPTHBIMH CPEACTBAMH AHII0 CYHUTAETCd HE AHIIECHHBIM IIpaBa YIIPaBACHULA
TPaAHCHOPTHBIMH CPEACTBaAMH.

BMmecte ¢ Tem caenyeT yduThIBaTh, 4TO 4. 4 crathu 32.6 KoAIl P® ycra-
HOBAE€HBI YCAOBHS, BBIIIOAHEHHE KOTOPBIX HEOOXOOMMO [OAd Bo3BpaTa paHee
COAaHHOTO yIOCTOBEPEHUH 10 UCTEYEHHUH CPOKa YKa3aHHOI'O aIMHUHHUCTPATUBHO-
ro HakKas3aHUs: IIpoBepKa 3HaHUM [IpaBuA OOPOKHOIO ABUKEHHd, ylaaTa al-
MUHUCTPATHUBHBIX MITPAgOB 32 aMHUHUCTPATUBHbIE IpaBOHApPYILIeHUd B obAa-
CTH [OPOKHOTO [ABHUIKEHHSI, IIPOXOKAEHHE MEIUIIMHCKOTO OCBHIAETEABCTBOBA-
HUS Ha HaAUYHE MEIUIIMHCKUX ITPOTHUBOIOKA3aHUU K YIIPABAE€HHUIO TPAHCIIOPT-
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HBIM CPEACTBOM B CAy4Yae COBEPIIECHHS aAMHUHUCTPATHUBHBIX IIPABOHAPYIICHUH,
OpeaycMOTpPeHHBIX 4. 1 cratbu 12.8, 4. 1 cratpu 12.26 u 4. 3 crareu 12.27 Ko-
AIl P [5].

B cB43u ¢ 3THUM ylIpaBA€HHE TPAHCIOPTHBIM CPEACTBOM BOAUTEAEM, ITOMI-
BEPTHYTBHIM aJIMUHUCTPATUBHOMY HaKa3aHHUIO B BHE AUIIEHHUS IIpaBa yIIpaBAe-
HUS TPAHCIOPTHBIMU CPEACTBAMH U HE BBIIIOAHUBIINM HAa3BaHHBIX BBIIIIE YCAO-
BHUH IIOCA€ HUCTEUYEHHs CpOKa Ha3HaUYeHHOTO HaKa3zaHUd, obpasyeT 0OBEKTHBHYIO
CTOPOHY cOCTaBa aAMHUHUCTPATHBHOIO IIPaBOHAPYIIEHHd, INPEAYyCMOTPEHHOIO
4. 1 crateu 12.7 KoAIl P® [5]. IIpu 3TOM BBIIOAHEHHE TAKHUX YCAOBUM HEOOXO-
JUMO U B T€X CAydadXx, KOrJa AHI0, B OTHOLIEHHH KOTOPOI'O BBIHECEHO IIOCTa-
HOBACHHE O Ha3HAQYEHHUHU AAMHUHHCTPATHUBHOIO HaKa3aHHUS B BH/E AHILIECHHULA
IpaBa yIIpaBA€HUS TPAHCIOPTHBIMU CpPeACTBaMHU, 3adBHUAO 00 yTpaTe BbLOAAHHO-
ro eMy yZOCTOBepeHUs ANOO KOorzla B TeYeHHE CPOKa AUIIIEHUS IIpaBa yIIpaBAe-
HUA TPAHCIOPTHBIMH CPEACTBAMH CPOK AEHCTBHUA COOTBETCTBYIOLIETO YIOOCTO-
BEPEHHUS HCTEK).

2.2. IlpaBOo Ha yImpaBA€HHE€ CaAMOXOZAHBIMH MAaIIHHaMH (TpakTop,
cHeroxon U T.A.). CrieqnasnpHOE IIpaBo IpaXkAaHUHA Ha yIpaBA€HHE CAMOXO[-
HOM MaIllMHOM (OOIIyCK K yIPaBA€HHIO CaMOXOAHBIMHU MalllMHaMH) I'paxKiaa-
HUH IIOAyYaeT B IOPSAKE, OIIpedeA€HHOM B IIpaBuaax momycka K yIpaBAe-
HHUIO CaMOXOAHBIMHM MalllUHAMH MW BBIAA4YH YAOCTOBEPEHUMN TpaKTOpPHCTA-
MalluHUCTaA (TpaKTOpUCTa), yTBepKAeHHBIX [locTanoBaeHHeM [IpaBUTEAbBCTBA
P® ot 12.07.1999 Ne 796 (B pex. ot 21.05.2022 r.) [11], u UHCTpYyKIIUU O IIO-
paaKe mpuMeHeHUd lIpaBra golycKa K yIIpaBACHHIO CAMOXOAHBIMH MalllMHAMHU
U BBIJAYU YOOCTOBEPEHHH TpaKTOPHCTa-MalllMHUCTA (TPaKTOPUCTA), YTBEp-
xkaeHHou [Ipukazom MuHceabxo3npoga Poccum ot 29.11.1999 Ne 807 (pen. ot
03.04.2013 r.) [16].

XapakTepHUCTHKAa COCTaBa aAMHHHCTPATHUBHOI'O IIPaBOHApPYIIEHUd, IPH
KOTOPOM IIPUMEHSIETCHd CaHKIUd B BHE AUIIEHHS CIEIMAaAbHOIO IIpaBa Ha
yIIpaBA€CHHE TPaKTOpPaMH, CaMOXOOHBIMH, NOPOXKHO-CTPOHUTEABHBIMH MU HHBIMH
MaIllHaMH U obopymoBaHueM u3soxkeHa B cT. 9.3 KoAIl Pd [5].

2.3. IIpaBo Ha ynmpaBA€HHE BO3AYyIIHBIM cyaAHoM. Kak caenyer u3 1. 1
cratbu 53 BosaymHoro komekca P® [3], ycaoBueM nomycka K AeATEABHOCTH I10
YIIPaBACHHIO BO3AYIIHBIM CYAHOM SBAGETCA HAaAWU4YHE COOTBETCTBYIOIIETO CBHU-
JeTeAbCTBa. Bbimaya CBUAETEABCTB CIEIHAAHCTaM TI'pakKIaHCKOW aBHaIllUu
OCYyILIECTBALETCHI B CcOOTBeTCTBUHU C [Ipukazom Ne 298 ot 22.10.2014 r. Mu-
HHucTepcTBa TpaHcnopTa Poccuiickoit Penepanuu [17], ¢ yuieToM KOPPEKTUB
ykaszaHHbIX B IlocranoBaenuu IlpaButeabcrBa PP ot 04.05.2023 r. Ne 695
«O BHeceHnu u3dMeHeHUU B [locranoBaeHue IIpaBureapctBa Poccutickoit de-
aepanuu oT 17 deBpaasg 2022 r. No 193 u npu3HAHUU yTPATUBIIUM CHAY
IIyHKTa 1 M3MeHEHHM, KoTopkle BHocATCcd B IlocraHoBaeHue [IpaBuTeancTBa
Poccuiickoit ®enepanum ot 17 dpeBpass 2022 r. Ne 193, yrBepxkaeHHBIX [lo-
cranoBaeHueM [IpaButeabcTBa Poccuiickoit Peneparuu ot 8 cenrsdOpa 2022 r.
No 1581» [13].

OcHOBaHHEM A9 BbIJAYU CBUAETEABCTB HBASETCH pPEILIEHHE COOTBET-
CTByIOLIleHl KBaAU(PUKAIIMOHHOM KOMHCCHH — Brpiciie#i KBaaupUKAIIMOHHON
komuccuu PenmepasbHOM aAHTHUMOHOIIOABHOM CAyzKOBI Poccmu, pernoHasbHBIX
KBaAU(HUKAIIHOHHBIX KOMHUCCHUH U MECTHBIX KBaAU(UKAIITMOHHBIX KOMHUCCHH.
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[TocranoBaenuem IIpaButeabcTBa PP ot 13.05.2022 1. No 858 BHeceHHI
nonpaBku B [IpaBuaa npoBeneHHsS INPOBEPKHU COOTBETCTBUHA AHULL, IIPETEHAYIO-
IUX Ha [IOAYYE€HHE CBUIAETEABCTB, [I03BOAGIOIINX BBIIMOAHSTE (PYHKIINHN YAE€HOB
sKHNaxa M (PyHKIIUHU CIEIIHAaAHUCTOB II0 TEXHUYECKOMY OOCAYKWBAHHIO I'pazK-
JAQHCKOT'O BO3AYIIHOIO Cy[AHA, Ha OCHOBAHHU KOTOPOIO OIIPENEAECH IIOPSAI0K
IIPUOCTAHOBA€HUA OEUCTBUS U aHHYAUPOBAHUS BBIIIEHA3BAaHHBIX CBHUIETEAb-
cTB [14].

2.4. IlpaBo ynpaBA€HHSI CyYZAHOM MOPCKOI'O H BHYTPEHHEIro BOILHOIO
TpaHcnmopTa. B coorBercTBHU Cc 4. 1 crareu 54 Komekca TOProBOro Moperaa-
BaHUs PP [4], K 3aHATHIO JOAXKHOCTEN YAEHOB SKHUIIaXKa Cy[dHA, 32 UCKAIOUYEHU-
€M JOAKHOCTEH YACHOB JKHIIaKa Cy[HAa, UCIIOAB3yEMOI'0O [AA ITPOMBICAA BOIHBIX
OHOAOTHMYECKHUX PECYPCOB, NOIyCKAIOTCS AWIlA, UMEIOIINE AUIIAOMBI U KBaAUU-
KallMOHHbIE CBUETEABCTBA. B cooTBeTcTBUU C 4. 6 crathu 54 Komekca Topro-
BOro MopenaaBaHud PP mopsmok BbIZa4YW AUIIAOMOB M KBaAH(MHUKAIIMOHHBIX
CBUIETEABCTB YA€HOB 9KHUIIaXKEU Cy[0B, IIOATBEPKIACHUN, IIPEAYCMOTPEHHBIX II.
3 aTOM cTaThH, B (pOpMe SAEKTPOHHBIX JOKYMEHTOB, a TaKKe IOPAI0K UX IIE€H-
TPAAN30BaHHOI'O y4YeTa B 3A€KTPOHHOM BHAE, MHMOPMHUPOBAHHUS 3aUHTEPECO-
BaHHBIX AHIL [10 UX 3aIIpocaM O CTaTyCe MUIIAOMOB, KBaAU(UKAIIMOHHBIX CBU/IE-
TEABCTB U IIOATBEPKIACHUU yTBepKaaeTcs enepasbHbIM OPraHOM HCIIOAHU-
TEeABHOU BAACTHU B 06AaCTHU TpaHCIIOPTA.

B cuay 4. 4 crateu 54 Komekca ToproBoro mopenaaBaHudg Pd gunaombi
U KBaAU(UKAIIMOHHBIE CBHAETEABCTBA MOTYT OBITH U3BATHI AU aHHYAUPOBAHBI
AM0OO UX AeHCTBHE MOXKET ObITh IIPHOCTAHOBAEHO KAITUTAHOM MOPCKOTO IIOpTa,
BBIZIABIINUM OUIIAOM HAU KBaAHU(PUKAIIMOHHOE CBHAETEABCTBO, B CAydadX IIps-
MOMH yTI'pO3bl KHU3HU AIOE€H, COXPAHHOCTH UMYIIIECTBA HA MOPE AU IIPUYHNHEHUH
ymiep0a MOPCKOM cpefie BCAEICTBHE HEKOMIIETEHTHOCTH, AEHCTBUH UAH Oe3meii-
CTBUS YA€HOB JKHUITAXKEH CyZOB IIPH UCIIOAHEHUH MU 00sI3aHHOCTEH B COOTBET-
CTBUHM C UX OWUIIAOMaMH U KBaAHU(PUKAIIMOHHBIMU CBHUAETEABCTBAMHU, a TaKiKe
B ILIEASX ITPeNOoTBpaIleHusd oomaHa [4].

2.5. IlpaBo Ha ynpaBA€HHE€ MaAOMEPHBIMH CYZaMH IIPEJOCTABASIETCS
COTAACHO HOpPMaM, IIPeayCMOTPEHHBIM [IpaBraaMUu IIOAB30BaHHUS MaAOMEPHBIMHU
cyZaMu Ha BOAHBIX o0BeKTax Poccuiickoit denepaliny, yrBep:KAeHHBIMU [Ipu-
kazoM MYC Poccuu ot 29.06.2005 Ne 502 [18] u IlpaBuaaMu arTecTanuu Cy-
JOBOOUTEAEH Ha IIpaBO YIIPABACHHS MAaAOMEPHBIMH CydaMH, IIOAHAA30PHBIMU
['ocypapCTBEHHOM MHCIIEKIIMM II0 MAaAOMEPHBIM cynaM MunucrepcrBa Poccuii-
ckroii Penepalliu 110 JeaaM I'paskIaHCKOH 000pPOHbBI, Ype3BBIYAMHBIM CUTYAITUSIM
U AHUKBHIAIIUU IIOCACACTBUH CTUXUHHBIX O€OCTBUM, yTBEP:KACHHBIMH [IpuKa-
3om MYC Poccuu ot 27 maa 2014 r. No 262 [19].

3. IIpaBo Ha y4acTHe B 000pOTe rpaxkIZaHCKOro OopykHusi. B Hacros-
1iee BpeMd K rpaxkaaHaM PP, umeromuMm mpaBo Ha BAAQAEHHUE OPYKHEM, OTHO-
CATCHd HE TOABKO OXOTHHKH. YKa3aHHOE IIPaBO IIPENOCTaBA€HO PenepasbHBIM
3ak0oHOM «O0 opy=Kum» [7] BAageAbplIaM OPYKHUSA CaMOOOOPOHEI, CIIOPTCMEHAaM,
KOAAEKIIMOHEpaM OpPYyKHSs, IAe B CT. 13 ycTaHaBAMBAIOTCS IIpaBa I'pakIaH Ha
IIpuoOpeTeHNe OPYKULA IPU COOAIOIEHUH OIPENEA€HHBIX YCAOBUM — IOCTHIKE-
HUd BO3pacTa, COCTOSAHUL 340POBbs, OTCYTCTBHUA CYAHUMOCTH 3a COBEPIIEHIE
YMBIILIA€EHHOTO IIPECTYIIACHUH, HAAUYHS I[TOCTOSHHOI'O MECTa XXKUTEAbBCTBA U T.H.
[TocranoBaeHueM IIpaBureabcTBa P® «O Mepax 1o peryaAupoBaHHUIO 00opoTa
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IPasKIaHCKOIO M CAYKEOHOro OpyKHd U IMaTPOHOB K HEMY Ha TEPPUTOPHHU
Poccutickoit denepanun» ot 21.07.1998 Ne 814 (pen. ot 29.05.2023) npaBo
BBIAAa4YH PaA3PEUIUTEABHBIX NJOKYMEHTOB IIPELOCTABAE€HO OpraHaM BHYTPEHHUX
nea [12].

[Tponienypa opopMAE€HUSI U BbIAYM IpazkJaHaM pas3pelIuTeAbHBIX TOKY-
MEHTOB Ha COBEPIIEHHE OIIPENEACHHBIX NEHUCTBUH C OpPyKHEM (AMIIEH3WH Ha
IpuoOpeTeHNe OpPYyKHL, paspelleHHH Ha: XpaHeHHe OpyKHd, XpaHeHHe U HO-
LIIEHUE OpPYKHS, TPAHCHOPTHPOBKY OPYKHS U T.[.) 3aKpEIIA€Ha B MHCTPYKIIUH,
yTBepxkAeHHoN 1mnpuka3zoM MB/l Poccuun ot 12.04.1999 Ne 288 (pea. ot
19.06.2018) «O mepax 1o peasusanuu [locranoBaenus IIpaBureabcrBa Poccuii-
ckoit Penepanuu or 21.07.1998 r. Ne 814 [20], a TakKe «<AOIMUHHUCTPATUBHBIMU
peraameHTamm» MB/I P® [21].

B coorBercTBUM c moaoxkeHueMm llpumkaza MBIl P® ot 29 urona 2012 r.
No 646 [21], ocHOBaHUA A Hadasa IIPOLIEAYPHI aHHYAUPOBAHUS AUIIEH3UN U pas-
peleHu npeaycMOTpeHbl cTaThet 26 3akoHa «O6 opykum» [7], IpU yCcTaHOB-
A€HUU KOTOPBIX NOAXKHOCTHBIM AulloM ['YOOOII MB/I Poccuu, I'YT MB/I Poccuu
HUAU TeppUuTopuasbHOro opraHa MB/I Poccuu, BBIOABIIET0 AWLIEH3UIO HUAU Pa3-
pelieHne, TOTOBUTCH 3aKAIOUeHNe 00 aHHYAMPOBAaHUHM AHIIEH3UU AU pa3pelile-
Hus (mpuasoxkeHue Ne 20 K HacTogueMy AIMUHUCTPATUBHOMY perAaMeHTY) AN00
B CAydYasX, IIPeAyCMOTPEHHBIX cTaTheld 26 3akoHa «O0 Opy:KHH», HCKOBOE 3aB-
A€HUeE C HeOOXONMMBIMU MaTepHasaMi HalpaBAseTcs B cyn [7].

4. IIpaBo Ha OKa3aHHE€ OXpPaHHBIX YCAyr rpaxZaHHHOM B COCTaBe
HErocyZapCTBEHHBIX OXpaHHBIX CTPYKTYpP. B cooTBeTCTBHU C AEHCTBYIOIINM
denepasbHBIM 3aKOHOM «O YaCTHOM MAETEKTHUBHOM M OXPaAHHOU OEATEABHOCTHU
B Poccuiickoii depepanyn» [2] AUIIEH3US Ha OCYIIECTBAEHHE YAaCTHOM OXpaH-
HOM NedTEeAbHOCTH BBIJAETCS TOABKO IOPHANWYECKHM AHIAM, CIIEIIHAABHO CO-
3JaHHBIM [IAS OCYILIECTBACHUS NAaHHOH NeITEABHOCTU. ['pakiaHUH MOXKET OKa-
3pIBaTh OXpPaHHBIE YCAYTH TOABKO B COCTaBE€ HETOCYAAapPCTBEHHOI'O OXPaHHOTO
npeanpuaTus. [Ipu 3ToM 0H HOAKEH 00AaaTh OIIpeNeAeHHON KBaAM(UKAIIU-
el UM HOpaBOBBIM CTaTyCOM, IIOATBEPKIAEHHBIM yIOCTOBEPEHUEM YaCTHOTO
OXpaHHUKA.

Coraacuo crarpu 11.1 3akoHa PP «O yacTHOM AETEKTUBHON U OXPaHHOU
nesTeAbHOCTH B Poccuiickoit ®eneparini» npaBo Ha IIPHOOpPETEHHE IIPaBOBOIO
cTaTyca dYaCTHOT'O OXpaHHHKa IIPENOCTaBAIETCS TIpaxKaaHaM, IIPOIIEAIIINM
npodeccroHasbHOe oO0ydeHHe Oad pPaboThkl B KadecTBE YAaCTHOTO OXpPaHHUKA
U CAABIINM KBaAM(UKAIIMOHHBIM 3K3aM€H, U IIOATBEPKIAETCH YAOCTOBEPEHU-
€M 4YacTHOro oxpaHHUKa [2]|. ITopgmok cmadyu KBaaHM(PUKAIIMOHHOIO 3K3aMeHa
U BbIAQYM YAOCTOBEPEHUS YAaCTHOTO OXpaHHUKa olpenescH llocTraHOBAEHHEM
[IpaBuTeapcTBa PP oT 14 aBrycra 1992 r. Ne 587 «Bomrpocsl 4acCTHOM OETEKTHUB-
HOU (CBICKHOM) M 4acTHOM OoXpaHHOU AedTeAabHOCTH» (pex. 19.01.2024 r.) [9].

YaocToBEpEHNE YaCTHOTO OXpPaHHUKA aHHYAUPYETCS B CAydae:

1) mpuBA€YeHNS YaCTHOTO OXpaHHHUKA K aMHUHHUCTPATUBHON OTBETCTBEH-
HOCTHU 3a HOTpebAeHHEe HAPKOTHYECKUX CPEIACTB HAW IICHXOTPOIIHBIX BEIIIECTB
0e3 HasHa4YeHUd Bpada AHMOO ITOBTOPHOIO IPUBAEYEHHS B T€UYEHHE OIHOTO roaa
YaCTHOT'O OXpPaHHUKAa K aJIMHUHUCTPATHBHON OTBETCTBEHHOCTH 3a COBEPIIEHHE
aIMUHHCTPATHUBHBIX [IpaBOHAPYIIEHUN ITPOTUB IOpsaKa YIIpaBA€HUS, afMHUHU-
CTPaTUBHBIX ITPAaBOHAPYIIEHHUH, IOCATAIONIMX HA WHCTUTYTHI TOCYyAapCTBEHHOM
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BAAQCTH HAU OOIIECTBEHHBIH ITOPSI0K U OOIIECTBEHHYIO 0€30I1acHOCTh, AMOO aj-
MUHHUCTPATUBHBIX IIPaBOHAPYIIEHUH B obaacTu obopoTa HaAPKOTHUYECKUX
CPEACTB, IICUXOTPOIIHBIX BEIIECTB, UX aHAAOTOB HAU IIPEKYPCOPOB, PaACTEHUH,
coAepKaIlX HapPKOTHYECKHE CPEeACTBA HWAHW IICUXOTPOITHBIE BEIleCTBA AMOO HUX
IIPEKYpPCOPhI, ANO0 X YacTel, comepKallux HapKOTUYECKHE CPEACTBA UAU IICHU-
XOTPOIIHBIE BeEIleCTBa AMO0 X IIPEKYPCOPHI, 3a UCKAIOUEHHUEM aJIMUHHUCTPATUB-
HBIX IIPaBOHAPYIIEHUM, CBSI3aHHBIX C IIOTPEOACHHEM HAPKOTHUYECKUX CPEACTB
WAU TIICUXOTPOITHBIX BEIeCTB 0e3 Ha3HadYeHUs Bpaya,

2) BO3HUKHOBEHHS OOCTOATEABCTB, IIPHU KOTOPBIX I'PaKAAaHWH HE MOXKET
IIPEeTEeH0BaTh Ha IIPHUO0peTEeHNE ITPAaBOBOTO CTATyCa YaCTHOTO OXPAaHHUKA,

3) OKOHYAHHS CpoKa MOEUCTBUS YOOCTOBEPEHHI 4YACTHOTO OXpPaHHUKA,
NOOPOBOABHOIO OTKa3a OT TaKOTO YAOCTOBEPEHHsS AMOO CMEPTH T'paKAaHUHA,
KOTOPOMY OBIAO BBIIAHO TaKO€ yIOCTOBepeHue [2].

YaoocToBepeHHE YaCTHOTO OXpaHHUKA aHHYAUPYETCS IO pelleHUuio dene-
PaABHOIO OpraHa HCIIOAHUTEABHOW BAACTHU, YIIOAHOMOYEHHOTO B cpepe JacTHOHU
OXPaHHOU AeSITEABHOCTH, UAH €r0 TEPPUTOPHUAABHOTO opraHa. [lopanok usbatuga
YIOCTOBEPEHHUS YAaCTHOT'O OXpaHHHUKA yCTaHaABAHUBaeTcd peiepasbHbIM OpraHOM
HCIIOAHUTEABHOM BAACTH, YIIOAHOMOYEHHBIM B c(epe JacTHOH OXpaHHOU mes-
TEABHOCTH.

AuIlleHne CIIeIIHaAbHOIO IIpaBa 3aHUMaeT 0coboe MEeCTO Cpeau aaMUHU-
CTPATHUBHBIX B3BICKAHUU M UTpaeT 3HAUUTEABHYIO pOAb B O0phOe Cc agMHUHUCTpA-
THUBHBIMU ITPABOHAPYIIIEHUIMH.

paskmaHUH MOXKET OBITh AWILIEH paHee IIPEIOCTABACHHOTO €My CIEeIlH-
aAbPHOTO IIpaBa 3a COBEPIIEHHbIE aAMUIHUCTPATUBHBIE ITPOCTYIIKH.

Yacte 1 crareu 3.8 Kogekca Poccutickoit Pemepanmm o6 aaMUHUCTPA-
TUBHBIX ITPABOHAPYILIEHUIX OIPENEASET, UTO AUIIIeHUEe (PU3UUECKOr0 AUIlA, CO-
BEPILINBIIET0 aAMUHHCTPATUBHOE IIpaBOHApPYIIEHHE, paHee IIPEeNOCTaBACHHOTO
€My CIEeIIMaABHOI'0 IIpaBa yCTaHaBAMBaeTCd 3a I'Pydoe HAM CHUCTeMaTH4YeCKoe
HapylleHUe IopaaKa [IOAB30BaHUd 3THM IIPaBOM B CAy4Yadx, IIPEeOyCMOTPEHHBIX
CTaThIMU OCOOEHHOM YaCTHU HACTOLIIEr0 KoaeKca [5].

AuineHve (pU3NYECKOTO AUIlA paHee NPeNOCTaBA€HHOTO €My CIeIlMaAb-
HOTO IIpaBa yCTaHaBAUBAETCS TaKXKE 3a YKAOHEHHE OT HUCIOAHEHHS HHOTO
agAMUHUCTPATUBHOIO HaKa3aHUd, HA3HAYEHHOIO 3a HapylleHHWEe ITOPsSOKa IOABb-
30BaHUS ATHM NIpPaBOM, B CAyYasX, IIPEAYCMOTPEHHBIX CTaThbIMU OCOOEHHOM
YaCTH HACTOLIIEro Kofaekca. AUIIeHNe CIIEeIIMaAbHOIO IIpaBa Ha3HadaeTcd Cy-
obeH.

CyTp 3TOro aAMUHHUCTPATHUBHOTIO B3BICKAHUA COCTOUT B AHIIIEHUH IIPaBO-
HapYIINTEeAs paHee O(PUIIHMAABHO ITPEIOCTABAEHHOTO €My CIIEIIMAaABHOTO IIpaBa
3aHUMATBCS ONPEAEACHHON MEATEABHOCTBIO 3a HapyIIeHHE IIOPsSAKa OCYIIECTB-
AeHHusS OaHHoOro mpaBa. OOBIYHO TaKoe HapyIIeHHE CO3[4aeT Yrpo3y KHU3HU
U 3[J0POBBIO CAMOTI0 HAPYIINUTEAS], OKPYZKAIOIIUX AUL], 00beKTaM COOCTBEHHOCTH,
HIPUPOE.

[IpuMeHeHNEe yKa3aHHOW CaAHKIIUU CBS3aHO C OTpaHUYEHHEM IIPaBOBOM
chepbl BUHOBHOI'O AMIIA, C AHIIEHHEM €r0 Ha BpPeMsl OIIPEAEeA€HHOTO CYOBEeKTHUB-
HOTO IIpaBa, W OTBeYaeT HOPMaM 3aKOHOJATEABCTBA 00 aIMUHUCTPATHBHBIX
IIpaBOHAPYIIEHUSIX, U3A0KEHHBIMHU B cTaThe 1.2 KoAll Pd: «3amagyamu 3aKOHO-
JaTeAbCTBa 00 aAMUHUCTPATUBHBIX IIPABOHAPYIIIEHUAX SIBASIOTCS 3alllATa AWY-
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HOCTH, OXpaHa IIpaB M CBOOOA YeAOBeKa M TIpakJaHWHA, OXpaHa 3/I0pPOBbI
rpask/iaH, CAaHUTAPHO-3IIUIEMHUOAOTHYECKOT0 OAATOIIOAYYHS HAaCEA€HUdd, 3alluTa
0bI1IeCTBEHHON HPaBCTBEHHOCTH, OXpaHa OKpYyzKalollel cpeabl, yCTAaHOBAEHHOTO
IIopsiKa OCYIIECTBAEHUS TOCYIapCTBEHHOH BAACTH, OOIIECTBEHHOTO IIOpSaKa
U 0o0IIeCTBEHHOH 06€30I1acCHOCTH, COOCTBEHHOCTH, 3alllUuTa 3aKOHHBIX KOHOMU-
YeCKHUX MHTEPECOB (PU3UYECKUX U IOPUANYECKUX AUIL, 0OIleCTBa U IOCyAapCcTBa
OT aAMUHHUCTPATHUBHBIX ITpaBOHAPYILIEHUH, a TaKXKe IIpeayIlIpekaeHNe aJIMHUHHU-
CTPaTHUBHBIX IIpaBOHApPYIIEHUH.» [5].

[lean orpaHU4YeHUH IIpaB U CBOOOM YeAOBEKA U IpaskKIaHUHA YCTAHOBAEHBI
Koucturynmett PP [1, 24|, rme 3aKpemaeHO, YTO IIpaBa B CBOOOABI YeAOBEKA
rpaskJaHUHa MOTYT OBITH OrpaHUYEHBI (pelePasbHBIM 3aKOHOM U TOABKO B TOU
Mepe, B KakKO¥ 3TO HeoOXOAMMO B IIEAIX 3allUTbl OCHOB KOHCTHUTYIITMOHHOTIO
CTpPOsl, HPABCTBEHHOCTH, 3ZI0POBbs, IIPAaB U 3aKOHHBIX MHTEPECOB APYTHUX AUIL,
obecriedeHrsT OOOPOHBI CTPAHBI U 0€30IIaCHOCTH TOCyAapCTBa.

CaenyeT IOOUYEPKHYTDH, YTO AHIIEHHE CIIEIMAaAbHOIO IIpaBa, KaK aJMHHH-
CTPaTUBHO-IIpABOBasl CAHKINS, UMEeT Ps OCOOeHHocTell, KOTOphble C OIHOU
CTOPOHBI, OTAMYAIOT €€ OT APYTHX HaKa3aHWM, yKasdaHHbIX B CcT. 3.2 KoAll P®
[5], a ¢ Apyro¥ CTOPOHBI — CTABAT B OAUH PAJ C HUMHU.

[TepBoii 0OCOOEHHOCTBIO AUIIEHUS CHEIIHAABHOI'O IIpaBa SBASIETCS €Tro
CaOHKYUOHHbBLU XapakTep. Be3ycaoBHO, 3Ta 0COOEHHOCTL pacKpbIBaeTcd U B OPY-
IUX BUOAAX aAMUHHUCTPATHUBHBIX HaKa3aHUM, HO B AHIIEHUH CIIEIITMAABHOTO IIpa-
Ba OHa BhIpaxkeHa Ooaee yeTkKo. HaaoxkeHHe MaHHOTO HaKa3aHUS SIBASETCS AH-
IIeHHeM IIpaBa 3a y3Ke COBepIIeHHoe IIpaBoHapylleHue. OnpeeaeHHbIE orpa-
HUYEHHsI, CTeCHEHNE CYOBEKTUBHBIX IIpaB OKa3bIBAIOT HA HAKA3yeMOTIO OIIpe/ie-
A€HHOE BO3IelCTBUE.

Hampumep, rpaskmaHuH, AUIIEHHBIH BOOUTEABCKOI'O yOOCTOBEPEHUS, HC-
IILITHIBAET €CTECTBEHHOE IAT HETO KeAaHHEe CHOBa CECTb 3a PYAb, H II03TOMY
B JaAbHelIeM OyneT crapaThbCs He HapyllaTh IIpaBHAa JOPOKHOIO JABUIKEHUS,
3aKOHOMATeAbHbIE HOPMBI, HE AOIIyCKAThb YIIPaBA€HUS aBTOMOOHAEM B HETpPE3-
BOM COCTOSIHHH, & 3TO U €CThb NOCTH3KEHHE TaKOU IIeAM aJMHUHHCTPATHBHOIO
HaKa3aHUd KaK BOCIIUTAHUE HAPYLIUTEAS B AyXe COOAIOAEeHNS 3aKOHA U IIPaBo-
opaaKa.

[ToaTOMy BTOPOM OCOOEHHOCTBIO AHIIEHUS CIIEIIMAABHOIO IIpaBa SIBASETCS
gocnumameJibHblll XapakTep AaHHOM CaHKIMU. JTa Mepa HakKa3aHUd, Kak,
BIIPOYEM, U APYyTUe, CTABUT CBOEU IEABI0 C MaKCHUMaAbHON 3(P(PEeKTHUBHOCTBIO
BO3eHICTBOBATh Ha CO3HATEABHO-BOAEBBIE Ka4decTBa ITpaBOHAPYIIINUTEAd, Hallpa-
BUTB €T0 Ha IIyTh UCIIPABACHUS U IIEPEBOCIIUTAHUSI.

Tperba 0COOEHHOCTH MAHHOTO HaKa3aHUS COCTOUT B TOM, YTO AHWIIO, CO-
BepIIUBIIee aMUHUCTPATUBHOE IIPABOHAPYIIEHHE, MOXKET OBITH AHUIIIEHO TOABb-
KO TeX IIpaB, KOTOPbIE€ IPEIOCTABA€HbI MHAWBHUAYAABPHBIM aIMUHUCTPATUBHBIM
aKTOM.

YeTBepTasd 0COOEHHOCTH COCTOUT B TOM, YTO AHIIEHHE CIIEIITMAABHOTO IIpa-
Ba €CTb caHKIUs ocHoBHas (cT. 3.3 KoAIl PP) [5].

[IaToil 0COOEHHOCTBIO pacCMaTPHUBAEMOI'0 HaKa3aHUA SIBAIETCH TO, YTO
AWIIIEHUE CIIEITMaABHOTO IIpaBa IIpeAcTaBAdIeT COOOM madlieecss HakaszaHue. B oT-
AVYHE OT Pa30BbIX, €AWHOBPEMEHHBIX HaKa3aHUMU (IpeaynpexkiaeHue, mrpad),
AVIIIEHUE CIIEIIMaABHOTO IIpaBa PacTSIHYTO BO BPEMEHH.
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HOIL‘IepKHeM, YTO BazKHBIM acCIIEKTOM B IIPOLIEAYPE AHUIICHHA CIICITUAAB-
HOT'O IIpaBa, ABAAETCHd TO, YTO OHO OCYILIECTBALAETCA HA OCHOBE PCIICHUA CYILC6-
HOTI'0O OpraHa, a 3TO, HECOMHEHHO, XapaKTEpPU3YET €Iro KaK BHU/ ocoboro aQIMHHH-
CTpaTHBHOI'O HAKAa3aHH4.
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SPECIAL LAW OF THE SUBJECT OF
ADMINISTRATIVE LEGAL RELATIONS

Igor I. Lis”

Annotation. The article examines the concept of a person, an individual, and
gives a definition of the special right belonging to it. The types of special rights and
the grounds for deprivation of special rights as a type of administrative punishment
are revealed. The author believes that deprivation of a special right based on a de-
cision of a judicial body undoubtedly characterizes it as a type of special adminis-
trative punishment.

Key words: special law, types of rights, deprivation of rights, administrative of-
fense.

The concept of personality in various branches of law allows us to assert
that it is used as a synonym for the concept of person, which, covering the en-
tire diversity of individuals, ensures equal protection of their rights and legiti-
mate interests. As rightly noted by A.G. Berezhnov [22], the concepts of “per-
sonality” and “person” differ from each other only as scientific abstractions,
and the line drawn between them is arbitrary, since it characterizes a single
object from different sides — the human personality, a person.

S.A. Komarov believes that “the concepts of “person” and “personality”
differ from each other not in volume, but in content in the sense that person-
ality is characterized by the transition of the old content (person) to a new
level of self-enrichment. Activity is what is most essential in the individual
process of development of each personality. And not so much the activity it-
self, but the ability to do it, which acts as the ability to live and express one-
self in everything as a social being. It depends on a person how he uses the
opportunities provided to him by society, how he realizes this ability to act”
[23, p. 191].

The relationship between the state and the individual, between people, is
fixed in legal form — in the form of rights, freedoms and responsibilities that
form the legal status of a person — an individual. This is one of the most im-
portant political and legal categories, which is inextricably linked with the so-
cial structure of society, the state of legality, and the level of democracy.

The legal status of an individual is a system of rights and obligations leg-
islated by the state in the Constitution of the Russian Federation [1, 24] and
other normative legal acts. Rights and responsibilities not only fix standards of
behavior that the state considers mandatory, useful and appropriate for the
normal functioning of the social system, but also reveal the basic principles of
the relationship between the state and the individual. The clear regulation and
orderliness of the relationship between the state and the individual is due to
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the special importance of this kind of relationship for maintaining the existing
system and its normal functioning.

The legal status of an individual differs depending on whether he is a cit-
izen, a foreigner or a stateless person. For the majority of the population under
the jurisdiction of a given state, a prerequisite for possessing rights and re-
sponsibilities is citizenship as a certain political and legal state of a person,
which allows them to enjoy rights and freedoms and fulfill obligations estab-
lished by law. Thus, a person in legal science is considered as a bearer of rights
and obligations.

The rights and responsibilities of the individual establish the general
framework for socially active human activity, and at the same time, these
rights and responsibilities are a way to encourage those activities that are ben-
eficial to society. The rights of individuals and legal entities according to the le-
gal source of their occurrence are divided into two groups: rights arising direct-
ly on the basis of a normative act, in particular, the constitutional rights of citi-
zens (the right to life, to freedom and personal security, to housing, to educa-
tion, to health protection, etc.); rights based on an individual legal act, moreo-
ver, a special individual act of management, which predetermines the granting
of such a right.

Taking into account the above, we can conclude that a special right is
defined as the right of a subject of administrative-legal relations to engage
in certain activities, granted to him by an individual legal act of a govern-
ing body. At the same time, the legislator directly indicates that the concept of
deprivation of a special right is applicable only in relation to individuals (Article
3.8 of the Code of Administrative Offenses of the Russian Federation): “1. Dep-
rivation of an individual who has committed an administrative offense of a spe-
cial right previously granted to him is established for a gross or systematic vio-
lation of the procedure for using this right in cases provided for in the articles
of the Special Part of this Code.” [3].

It is important to note that deprivation of a special right as an adminis-
trative punishment is a sanction caused by a significant interference in the le-
gal ability of an individual to realize private interests in the sphere of relations,
the public legal predetermination of which is associated with the purpose of
those objects of the material world, their use is associated with an increased
danger to the life and health of citizens, and may affect constitutional rights
and freedoms, as well as other rights and legitimate interests of the individual,
society, and therefore the state as a whole. Hence, it can be argued that the
legislator did not reflect this in the definition of the measure of administrative
responsibility under consideration, given in Part 1 of Art. 3.8 Code of Adminis-
trative Offenses of the Russian Federation [3].

It seems more essential to define administrative punishment in the
form of deprivation of a special right as the deprivation of an individual of
the right to use his own property, which represents a source of increased
danger, due to gross or systematic violation of the procedure for using this
property in cases provided for in the articles of the Special Part of the Code
of Administrative Offenses of the Russian Federation [5]. It should be taken
into account that such deprivation does not entail a transfer of ownership of
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the specified property, although it limits the violator’s ability to use it for its
intended purpose.

Let us consider in more detail the types of special rights.

1. Right to hunt - the right to carry out activities related to the
search, tracking, pursuit of hunting resources, their extraction, primary pro-
cessing and transportation. This right is granted to a citizen recognized as
a hunter upon fulfilling the requirements of the Federal Law “On Hunting and
the Conservation of Hunting Resources and on Amendments to Certain Legisla-
tive Acts of the Russian Federation” [8].

A hunter is an individual whose information is contained in the state
hunting register, or a foreign citizen who is temporarily staying in the Russian
Federation and has entered into an agreement for the provision of services in
the field of hunting [8].

A hunting license is issued to individuals who have civil legal capacity in
accordance with civil legislation, who do not have an outstanding or unex-
punged conviction for committing an intentional crime, and who have become
familiar with the hunting minimum requirements. A hunting license is a doc-
ument of a single federal standard without limitation of the period and territory
of its validity, and has a registration series and number.

The characteristics of the administrative offense, in which a sanction is
applied in the form of deprivation of the special right to hunt, is set out in Part
1 of Art. 8.37 Code of Administrative Offenses of the Russian Federation [5].

2. The right to drive a vehicle. The procedure for obtaining this right
depends on the type of transport.

2.1. The right to drive a vehicle (auto and motorcycle transport). rivers
are a common category among subjects of administrative responsibility. In ac-
cordance with clause 1.2. Decree of the Government of the Russian Federation
“On the Rules of the Road” dated October 23, 1993 No. 1090 (as amended on
June 2, 2023) [10] a driver is a person driving a vehicle, a driver leading pack
and riding animals along the road or herd. A driving instructor is treated like
a driver; he must have a waybill that confirms he has passed a pre-trip medical
examination.

The procedure for a citizen to obtain a special right to drive a vehicle is
determined by the Federal Law “On Road Traffic Safety” [6]. In accordance with
the provisions of paragraph 2 of Article 25 of this Federal Law, the right to
drive vehicles is granted to persons who have passed the relevant exams, sub-
ject to the conditions listed in Article 26, from the moment they are issued
a driver's license. In accordance with the provisions of paragraph 4 of Article
25, the right to drive vehicles is confirmed by a driver’s license [6].

The characteristics of the administrative offense in which a sanction is
applied in the form of deprivation of the special right to drive a vehicle are set
out in Art. 12.8 - 12.10; 12.12, 12.15, 12.16, 12.26, 12.27 Code of Administra-
tive Offenses of the Russian Federation [3].

In accordance with the legal position set out in the Resolution of the Ple-
num of the Supreme Court of the Russian Federation No. 20 dated June 25,
2019, a person deprived of the right to drive vehicles is a person who, on the
basis of a decision that has entered into legal force in a case of an administra-
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tive offense, has been assigned an administrative penalty in the form of depri-
vation of the right driving vehicles (Article 3.8 of the Code of Administrative Of-
fenses of the Russian Federation) or in respect of which there is a court verdict
that has entered into legal force imposing a penalty in the form of deprivation
of the right to engage in the activity of driving vehicles (Article 47 of the Crimi-
nal Code of the Russian Federation, hereinafter referred to as the Criminal
Code of the Russian Federation) [15 ].

At the same time, depriving a person of the right to drive vehicles means
that this person is simultaneously deprived of the right to drive all vehicles, re-
gardless of what category (subcategory) vehicle he was driving at the time of
committing the administrative offense.

After the expiration of the imposed administrative punishment in the
form of deprivation of the right to drive vehicles or punishment in the form of
deprivation of the right to engage in activities related to driving vehicles, the
person is considered not deprived of the right to drive vehicles.

At the same time, it should be taken into account that Part 4 of Article
32.6 of the Code of Administrative Offenses of the Russian Federation estab-
lishes the conditions that must be met in order to return a previously surren-
dered license after the expiration of the specified administrative penalty: testing
knowledge of the Traffic Rules, payment of administrative fines for administra-
tive offenses in the region — road traffic, undergoing a medical examination for
the presence of medical contraindications to driving a vehicle in the event of
committing administrative offenses provided for in Part 1 of Article 12.8, Part 1
of Article 12.26 and Part 3 of Article 12.27 of the Code of Administrative Of-
fenses of the Russian Federation [5].

In this regard, driving a vehicle by a driver subjected to administrative
punishment in the form of deprivation of the right to drive vehicles and who
has not fulfilled the above conditions after the expiration of the imposed pun-
ishment forms the objective side of the administrative offense provided for in
Part 1 of Article 12.7 Code of Administrative Offenses of the Russian Federation
[5]. At the same time, the fulfillment of such conditions is also necessary in
cases where a person in respect of whom a decision was made to impose an
administrative penalty in the form of deprivation of the right to drive vehicles,
declared the loss of the certificate issued to him or when, during the period of
deprivation of the right to drive a vehicle, — by means of transport, the validity
period of the corresponding certificate has expired.”

2.2. The right to drive self-propelled vehicles (tractor, snowmobile,
etc.). A citizen receives a special right of a citizen to drive a self-propelled ma-
chine (admission to drive self-propelled machines) in the manner specified in
the Rules for admission to drive self-propelled machines and the issuance of
tractor driver (tractor operator) certificates, approved by Decree of the Gov-
ernment of the Russian Federation of July 12, 1999 No. 796 (as amended .
dated 05.21.2022) [11], and the Instructions on the procedure for applying
the Rules for admission to driving self-propelled machines and issuing tractor
operator (tractor driver) licenses, approved by Order of the Ministry of Agricul-
ture of Russia dated November 29, 1999 No. 807 (as amended on April 3,
2013). g.) [16].
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The characteristics of the administrative offense in which a sanction is
applied in the form of deprivation of the special right to drive tractors, self-
propelled, road-building and other machines and equipment are set out in
Art. 9.3 Code of Administrative Offenses of the Russian Federation [5].

2.3. The right to fly an aircraft. As follows from paragraph 1 of Article
53 of the Air Code of the Russian Federation [3], a condition for admission to
the activity of operating an aircraft is the presence of an appropriate certificate.
The issuance of certificates to civil aviation specialists is carried out in accord-
ance with Order No. 298 of October 22, 2014 of the Ministry of Transport of the
Russian Federation [17], taking into account the adjustments specified in the
Decree of the Government of the Russian Federation of May 4, 2023 No. 695
“On amendments to the Decree of the Government of the Russian Federation”
Federation of February 17, 2022 No. 193 and invalidating paragraph 1 of the
amendments made to the Decree of the Government of the Russian Federation
of February 17, 2022 No. 193, approved by the Decree of the Government of
the Russian Federation of September 8, 2022 No. 1581" [13].

The basis for issuing certificates is the decision of the relevant qualifica-
tion commission — The Higher Qualification Commission of the Federal Anti-
monopoly Service of Russia, regional qualification commissions and local quali-
fication commissions.

Decree of the Government of the Russian Federation dated May 13, 2022
No. 858 amended the Rules for conducting compliance checks of persons ap-
plying for certificates that allow them to perform the functions of crew mem-
bers and the functions of civil aircraft maintenance specialists, on the basis of
which the procedure for suspension is determined validity and cancellation of
the above certificates [14].

2.4. The right to operate a vessel of sea and inland water transport.
In accordance with Part 1 of Article 54 of the Merchant Shipping Code of the
Russian Federation [4], persons with diplomas and qualification certificates
are allowed to occupy positions as crew members of a vessel, with the excep-
tion of positions as crew members of a vessel used for harvesting aquatic bio-
logical resources. In accordance with Part 6 of Article 54 of the Merchant
Shipping Code of the Russian Federation, the procedure for issuing diplomas
and qualification certificates for ship crew members, confirmations provided
for in paragraph 3 of this article, in the form of electronic documents, as well
as the procedure for their centralized recording in electronic form, informing
interested parties upon their requests about the status of diplomas, qualifica-
tion certificates and confirmations is approved by the federal executive body
in the field of transport.

By virtue of Part 4 of Article 54 of the Merchant Shipping Code of the
Russian Federation, diplomas and qualification certificates can be withdrawn
or annulled, or their validity can be suspended by the captain of the seaport
who issued the diploma or qualification certificate, in cases of a direct threat to
the lives of people, the safety of property at sea or damage. marine environment
due to incompetence, actions or inaction of ship crew members in the perfor-
mance of their duties in accordance with their diplomas and qualification cer-
tificates, as well as in order to prevent fraud [4].
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2.5. The right to operate small boats is provided in accordance with
the standards stipulated by the Rules for the use of small vessels on water
bodies of the Russian Federation, approved by Order of the Ministry of Emer-
gency Situations of Russia dated June 29, 2005 No. 502 [18] and the Rules for
the certification of boat masters for the right to operate small vessels super-
vised by the State Inspectorate for Small Vessels of the Ministry of the Russian
Federation for Civil Affairs defense, emergency situations and liquidation of the
consequences of natural disasters, approved by Order of the Ministry of Emer-
gency Situations of Russia dated May 27, 2014 No. 262 [19].

3. The right to participate in the circulation of civilian weapons.
Currently, citizens of the Russian Federation who have the right to own
weapons include not only hunters. This right is granted by the Federal Law
“On Weapons” [7] to owners of self-defense weapons, athletes, weapons collec-
tors, where in Art. 13 establishes the rights of citizens to purchase weapons
subject to certain conditions - reaching age, state of health, absence of a crim-
inal record for committing an intentional crime, having a permanent place
of residence, etc. By Decree of the Government of the Russian Federation
“On measures to regulate the circulation of civilian and service weapons and
ammunition on the territory of the Russian Federation” dated July 21, 1998
No. 814 (as amended on May 29, 2023), the right to issue permits was granted
to internal affairs bodies [12 ].

The procedure for registering and issuing permits to citizens to perform
certain actions with weapons (licenses to purchase weapons, permits to store
weapons, store and carry weapons, transport weapons, etc.) is enshrined in in-
structions approved by order of the Ministry of Internal Affairs of Russia dated
April 12, 1999 No. 288 (as amended on June 19, 2018) “On measures to im-
plement the Decree of the Government of the Russian Federation dated July
21, 1998 No. 814 [20], as well as the “Administrative Regulations” of the Minis-
try of Internal Affairs of the Russian Federation [21].

In accordance with the provisions of Order of the Ministry of Internal Af-
fairs of the Russian Federation dated June 29, 2012 No. 646 [21], the grounds
for starting the procedure for revocation of licenses and permits are provided for
in Article 26 of the Law “On Weapons” [7], when established by an official of the
GUOOQORP of the Ministry of Internal Affairs of Russia, The State Administration
of the Ministry of Internal Affairs of Russia or the territorial body of the Ministry
of Internal Affairs of Russia that issued the license or permit prepares a conclu-
sion on the revocation of the license or permit (Appendix No. 20 to these Admin-
istrative Regulations) or, in cases provided for in Article 26 of the Law
“On Weapons,” a statement of claim with the necessary materials sent to court [7].

4. The right to provide security services by a citizen as part of
non-state security structures. In accordance with the current Federal Law
“On Private Detective and Security Activities in the Russian Federation” [2],
a license to carry out private security activities is issued only to legal entities
specifically created to carry out this activity. A citizen can provide security ser-
vices only as part of a non-state security company. At the same time, he must
have certain qualifications and legal status, confirmed by the certificate of
a private security guard.
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According to Article 11.1 of the Law of the Russian Federation “On Pri-
vate Detective and Security Activities in the Russian Federation,” the right to
acquire the legal status of a private security guard is granted to citizens who
have undergone professional training to work as a private security guard and
have passed a qualification exam, and is confirmed by a private security guard
certificate [2]. The procedure for passing the qualification exam and issuing
a private security guard certificate is determined by Decree of the Government
of the Russian Federation of August 14, 1992 No. 587 “Issues of private detec-
tive (detective) and private security activities” (as amended on January 19,
2024) [9].

A private security guard's certificate is revoked in the following cases:

1) bringing a private security guard to administrative responsibility for
the consumption of narcotic drugs or psychotropic substances without a doc-
tor’s prescription or repeatedly bringing a private security guard to administra-
tive responsibility within one year for committing administrative offenses
against the order of management, administrative offenses encroaching on insti-
tutions state power or public order and public safety, or administrative offens-
es in the field of trafficking in narcotic drugs, psychotropic substances, their
analogues or precursors, plants containing narcotic drugs or psychotropic sub-
stances or their precursors, or their parts containing narcotic drugs drugs or
psychotropic substances or their precursors, with the exception of administra-
tive offenses related to the consumption of narcotic drugs or psychotropic sub-
stances without a doctor’s prescription;

2) the occurrence of circumstances in which a citizen cannot apply for
the acquisition of the legal status of a private security guard,;

3) expiration of the private security guard’s certificate, voluntary refusal
of such a certificate, or death of the citizen to whom such a certificate was is-
sued [2].

The certificate of a private security guard is canceled by decision of the
federal executive body authorized in the field of private security activities, or its
territorial body. The procedure for withdrawing a private security guard's certif-
icate is established by the federal executive body authorized in the field of pri-
vate security activities.

Deprivation of special rights occupies a special place among administra-
tive penalties and plays a significant role in the fight against administrative of-
fenses.

A citizen may be deprived of the special right previously granted to him
for administrative offenses committed.

Part 1 of Article 3.8 of the Code of Administrative Offenses of the Rus-
sian Federation determines that the deprivation of an individual who has
committed an administrative offense of a special right previously granted to
him is established for a gross or systematic violation of the procedure for us-
ing this right in cases provided for in the articles of the special part of this
code [5].

Deprivation of an individual of a special right previously granted to him
is also established for evading the execution of another administrative penalty
imposed for violating the procedure for using this right, in cases provided for
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by the articles of the special part of this code. Deprivation of a special right is
ordered by a judge.

The essence of this administrative penalty is to deprive the violator of the
special right previously officially granted to him to engage in certain activities
for violating the procedure for exercising this right. Typically, such a violation
creates a threat to the life and health of the violator himself, surrounding per-
sons, property, and nature.

The application of this sanction is associated with the limitation of the
legal sphere of the guilty person, with depriving him of a certain subjective
right for a time, and meets the norms of the legislation on administrative of-
fenses set out in Article 1.2 of the Code of Administrative Offenses of the Rus-
sian Federation: “The objectives of the legislation on administrative offenses are
to protect the individual , protection of human and civil rights and freedoms,
protection of citizens’ health, sanitary and epidemiological well-being of the
population, protection of public morality, environmental protection, the estab-
lished procedure for the exercise of state power, public order and public safety,
property, protection of legitimate economic interests of individuals and legal
entities individuals, society and the state from administrative offenses, as well
as the prevention of administrative offenses.” [3].

The goals of restricting the rights and freedoms of man and citizen are
established by the Constitution of the Russian Federation [1, 24|, which stipu-
lates that the rights and freedoms of a citizen can be limited by federal law and
only to the extent necessary in order to protect the foundations of the constitu-
tional system, morality, health, rights and legitimate interests of other persons,
ensuring the defense of the country and state security.

It should be emphasized that deprivation of a special right, as an admin-
istrative-legal sanction, has a number of features that, on the one hand, distin-
guish it from other punishments specified in Art. 3.2 of the Code of Adminis-
trative Offenses of the Russian Federation [5], and on the other hand, they are
put on a par with them.

The first feature of deprivation of a special right is its sanctioning nature.
Of course, this feature is also revealed in other types of administrative penal-
ties, but in the deprivation of a special right it is more clearly expressed. The
imposition of this punishment is a deprivation of the right for an already com-
mitted offense. Certain restrictions and restrictions on subjective rights have
a certain impact on the person being punished.

For example, a citizen who has been deprived of a driver’s license experi-
ences a natural desire for him to get behind the wheel again, and therefore in
the future he will try not to violate traffic rules, legal norms, and to prevent
driving while intoxicated, and this is an achievement such a goal of administra-
tive punishment as educating the offender in the spirit of compliance with the
law and law and order.

Therefore, the second feature of deprivation of a special right is the
educational nature of this sanction. This measure of punishment, as well as
others, aims to influence with maximum efficiency the conscious-volitional
qualities of the offender, to direct him towards the path of correction and re-
education.
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The third feature of this punishment is that a person who has committed
an administrative offense can be deprived only of those rights that are granted
by an individual administrative act.

The fourth feature is that deprivation of a special right is the main sanction
(Article 3.3 of the Code of Administrative Offenses of the Russian Federation) [J].

The fifth feature of the punishment under consideration is that depriva-
tion of a special right is a lasting punishment. Unlike one-time, one-time pun-
ishments (warning, fine), deprivation of a special right is extended over time.

We emphasize that an important aspect in the procedure for depriving
a special right is that it is carried out on the basis of a decision of a judicial au-
thority, and this, undoubtedly, characterizes it as a type of special administra-
tive punishment.
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IIOHATHE U ITPUPOJA HECOCTOSITEABHOCTH
(BAHKPOTCTBA) IOPHAHUYECKHX AHII:
HCTOPHUA H COBPEMEHHOCTbD

P.A. Pyuykun’

AmpHoTamua. B craThbe paccMaTpuBaloTCcd IIOHSTHE U IIPUPOAA UHCTUTyTa HECO-
CTOSTEABHOCTH (0AHKPOTCTBA) IOPUAUIECKHUX AHI] B HACTOSIIEE BPEMSI.

3a mocaenHHE HECKOABKO ECATKOB A€T HHCTHUTYT OAaHKPOTCTBA CTPEMHUTEABLHO
pasBuBaetcsa B Poccuiickoit deneparimu. Ho B paMkax apOUTPasKHOTO, T'PazkIaHCKOTO
U YTOAOBHOTO 3aKOHOATEABCTBA CYIIECTBYeT Macca IpobAeM OTHOCUTEABHO IIpHMeEHe-
Husg HopM PenepaarHoro 3akoHa "O HecocTOSTeABHOCTH (0aHKpoTcTBe)" oT 26.10.2002
No 127-®3. Hampumep, 60ABIIOH 00bEM CyIIIECTBOBAHHS MHOKECTBa Pa3AHMYHOTO poaa
noctaHoBaeHUY BepxoBHoro Cyna Poccutiickoii depepanuml yCAOKHSET HIPHUMEHEHUE
HOPM [JAHHOTIO 3aKOHA B I'PasKAaHCKO-IIPABOBBIX OTHOIIIEHHSX, HO He caMHu IIo cebe,
a BBHY HECOBEPILIEHCTBA CAMOI'0 3aKOHA.

KaroueBble cAoOBa: ['pakmaHCKHE KOJeKC PP, 0aHKpPOTCTBO, HECOCTOATEAL-
HOCTB, IOPUANYECKHE AWIIA, IPABOBad CYLIHOCTb OAHKPOTCTBA.

edbopMHpPOBaHNE POCCUHCKOM 5KOHOMHMKH B CBSI3U C IIEPEXOA0M

K PBIHOYHBIM OTHOLIEHUSM B 1992 roay commpoBOKIaA0OCh Pa3BHUTH-

€M KPHU3UCHBIX 9BA€HUM. OTKa3 rocygapcTBa OT KOHTPOATd U PETy-

AVPOBaHUS II€H, IpHUBaTHU3allld, CTPYKTypHad IIepecTpoidKa 3KO-

HOMMKU, KPHU3HUC COBITA HEraTHBHO CKAa3aANCH Ha IIAATEXKECIIOCO0-
HOCTH NPEAITPUATHN, MHOTHE OKAa3aAUCh HECOCTOATEABHBIMU. OTO OIIPEAEAHAO
HEOOXOOMMOCTb CO3JaHUS B Pa3BUTHUS HHCTHUTYTa HECOCTOSTEABHOCTH (OaHK-
porcTBa). K mpuopuTeTHBIM 3amadyaM HHCTUTyTa OAHKPOTCTBA OTHOCHUTCS C O[-
HOUM CTOPOHBI — (PMHAHCOBOE O3IOPOBAECHHE CYOBEKTOB XO3dMCTBOBaHUS, IIO-
MOIIIb B BOCCTAHOBAEHUH IIAATEKECIIOCOOHOCTU MNPEAIIPUATHH, C APyrod — uc-
KAIOUEHHE M3 4YHCAA YYaCTHUKOB PBIHOYHBIX OTHOLIEHUH Hed3(pPPEeKTUBHBIX
OPEeaIIPUATHH, KOTOpble He 00AaaroT HEOOXOAUMBIMH pPecypcaMu M IIOTeHIHUa-
AOM [IASl BeJIeHUsI IPUOBIABHOM NesSTeAbHOCTH.
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CaenyeT coraacuThCcd C Te€M, 4TO «3aKOHOmATeAbBCTBO Poccuiickoint dene-
panyu U UHBIX CTPaH IIOCTCOBETCKOIO IIPOCTPAHCTBA, AEUCTBYIOIIEE B HACTOL-
Iee BpPeEMH, COLAEPKUT LIEABIM KOMIIAEKC 3aKOHOAATEABHBIX M IIOA3aKOHHBIX
HOPMAaTHUBHBIX IIPABOBBIX aKTOB, PETYAHPYIOIIMX OTHOILIEHHH, CBA3aHHBIE C IIPO-
Heaypoit bankporcTBa. COBEPIIEHHO MOHATHO, YTO HENOCTATOYHAsl B3alMOCBS3b
1 B3aUMOOOYyCAOBAEHHOCTH IIPABOBOM TEOPUU U IIPAKTHUKH IIPUBOAUT, B HACTHO-
CTH, K TOMY, 4YTO IIPaBOIIPUMEHUTEAN BBIHYXKIECHBI OII€PUPOBATh TAKUMH IOPH-
AUYECKUMHU IMOHATHSIMH U KOHCTPYKIUSIMH, CMBICA KOTOPBIX HEOJHO3HAYEH, 4YTO
B CBOIO O4Yepeab BHOCUT PaCcCOrAACOBAHHOCTH B Hajaekallee (PyHKIITMOHUPOBAa-
HHE ITpaBOBOTO MexaHu3sMa» [12, c. 3].

PaccMoTpuM HCTOPHIO CTAHOBACHHS U Pa3BUTHUA HOPM O HECOCTOSTEABHO-
cTu (0aHKPOTCTBE), a TaK¥Ke OIIPENEANM HX BAHUSHHE Ha (pOpMHpPOBaHHE HOPM
JEHUCTBYIOIIETO 3aKOHOAATEABCTBA.

NuacTuTyT 0aHKPOTCTBA, PETAAMEHTHUPYIOIINY HECOCTOSTEABHOCTH, OepeT
CBOE€ Ha4aAO B PUMCKOM Inpase. UMmeHHO B [IpeBHeM Pume BriepBbI€ B UCIIOAHU-
TEeABHOE IIPOU3BOACTBO ObIA BBEEH IIPOIIECC YIOBAETBOPEHUS TPeOOBaHUU Kpe-
JUTOpa IIPH HEAOCTATOYHOCTH UMYIIECTBA JOAKHHUKA. MHEHUdI Yy4€HBIX OTHOCH-
TEABHO JAaHHOM IPOLeAyphl pa3aeAuauch. OQHU CYUTAIOT, YTO OHA OYE€Hb CXOXKa
C COBpEMEHHBIM KOHKYPCHBIM ITpaBoM [15, c. 31], apyrue yBepeHbl, 4YTO y OaH-
HOHM mpollenyphl HET C HUM Hudero oburero [21]. Ha mHamr B3ragn, HOPMBI TOTO
BpPEeMEHHOI0 Iepuosia ObIAU eIlle HEeJOCTATOYHO JAeTaAbHO IpopaboTaHbl U HaXo-
OUAUCH Ha 3Talle CBOETO0 CTAHOBAEHHS, IIO3TOMY M HE MOTAU OXBaThIBaTh BECH
006beM IIOAHOMOYUH MOAKHHUKOB M KPEIUTOPOB, YYACTBYIOIIHMX B KOHKYPCHOM
IIpaBe. OTO MO3BOAGET C YBEPEHHOCTBIO yTBEPKAATh, YTO CAOXKHO CPaBHHUBATb
TOABKO YTO 3apOKJAIOIIHECS HOPMBI O HECOCTOSTEABHOCTHU U IIOAHOCTBIO IIpopa-
OoTaHHBIE, BXOAAIINE B COCTAB KOHKYPCHOTI'O IIpaBa.

Ilo cyTn, MOXXHO CYHUTaTh, YTO B 3MOXYy PHMCKOIO IIpaBa 3apOAHACH OT-
JOEABHBINM WHCTUTYT HCIIOAHUTEABHOTO ITPOHM3BOACTBA, KOTOPBIHM OIIpeneAdA BO3-
MOZKHOCTB pa3pelieHuss KOHPAUKTA MEXKAY KPEeAUTOPOM U IOAKHHUKOM IIPU He-
JOCTATOYHOCTH y IIOCA€OHEro uMmyllecTBa. HeCOMHEHHO, 3apoXAEHHE MaHHBIX
IIpaBUA TIOBEAEHUSA HMEAO O4YeHBb OOABIIOE 3HAYeHUEe AT IIOCAEAYIOIEro cTa-
HOBA€HHS HOPM O HECOCTOSITEABHOCTU (O0aHKpPOTCTBE) HE TOABKO B HAallleM TI'OCY-
JapcTBe, HO U B APYyrux crpaHax. [locae pacriaga Pumckoit mmnepuu BwIpabo-
TaHHBbIE OCHOBBI PHMCKOT'O KOHKYPCHOT'O ITpaBa IIOCTEIIEHHO CTaAU IIEPEXOIUTH
K HapomaM ctpaH EBpomrl [24, c. 349].

B mame#t ctpaHe MHCTUTYT OAHKPOTCTBA UMEET OYEHb OAUTEABHYIO HCTO-
puro pa3Butud. CTaHOBAGHHE MOAaHHOIO HHCTUTYyTa HA4YaAOCh €II€ B OPEBHHUE
BpeMmeHa. [lepBoe yrmoMruHaHMe 0 HEM MOXKHO BCTPETUTH ellle B Pycckoii I[Ipasae
[17]. B maHHOM OOKyMeHTe 0AHKPOTCTBO PacCMaTpPHUBAAOCH C ABYX CTOPOH: BU-
HOBHOE 0AHKPOTCTBO, KOTOPO€ BO3HHKAAO II0 BUHE MOAKHUKA, U HEBHHOBHOE,
IIPOUCXOAMNBIIIEE HE II0 €r0 BHHE. ECAM HECOCTOSATEABHOCTH BO3HHKAaAa 110 BHHE
caMoro OOAXKHHKA, TO Ha HEro BO3Aarasach AM4YHasd OTBETCTBEHHOCTBH, KOTOpad
najgasa Ha KOHKPETHOE AUII0, a He Ha €ro UMYLIEeCTBO [5, c. 463-464]. [Ipu He-
BO3MOXKHOCTH [JOAKHHKA BO3MECTUTH CBOIO HECOCTOATEABHOCTH B JIE€HEXKHOM
9KBHUBaA€HTE€ OH MOT OBITH IIpOJAaH C MIyOAHMYHBIX TOproB. Pycckaa I[IpaBma
IIpeaycMaTpruBasa TaKiKe BO3MOXKHOCTb OaHKPOTCTBA TaKOI'0 COCAOBHUSI, KakK
KYIIIIbI.
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B Pycckoti [IpaBae 0b1a 3an03keH gudpdpepeHIIUPOBAHHBIN ITOAX0 K OLIEH-
K€ HECOCTOSTEAbHOCTH U OIpeNeAeH IOPSANOK YIAOBAETBOpPEHUHs TpeboBaHUMH.
Y MHOCTpaHHBIX KPEAHUTOPOB CYIIECTBOBAAO OIIPEAEAEHHOE ITPEUMYIIIECTBO IIE-
pen MecTHBIMH. U ymoBaeTBopeHHE HMX TpeOoOBaHUM ObIAO IepBUYHBIM. OmgHAKO
HOPMBI JAHHOTO IIPAaBOBOTO aKTa HE PETyAHPOBAaAW OTHOIIEHUHd, IIPHU KOTOPBIX
JOAYKHUK YKPBIBaA CBOE MMYILIECTBO C IIEABIO YMBIIIIAEHHOTO CO30aHHS BUINMO-
CTU CBOEU HecocTosgTeabHOCTH [20, c. 21].

Kak ormeuaa I'. @. IllepiieHeBud, «...3aMe€4aTEABHBIM IIPEACTABASIETCS TO
dBA€HUE, YTO YeM OoAee OoTHasdeTcd pa3BHUTHE IIpaBa OT IIepBOHAYAABHOU 3I10-
XU, TEM cArabee CTaHOBATCS YePThbl HECOCTOSTEABHOCTI [26, c. 54.

HNTak, B KadeCTBE€ OCHOBHBIX KPHTEPHEB KOHKYPCHOI'O IIpoliecca TOTro
BPEMEHU MOZKHO OIIPENEAUTEH CAEAYIOIIHE:

— HEIOCTaTOYHOCTBH UMYILIIECTBA JOAKHUKA;

— HaAW4YHe HECKOABKHUX KPEIUTOPOB, HMEIONMX TpeboBaHHE K OIHOMY
[MOAXKHUKY;

— OIIPENEAEHHBIH MOPAN0K YAOBAETBOPEHUS TPeOOBaHHH KPEIUTOPOB
[19, c. 4].

OcobeHHOCTh OAHKPOTCTBA TOI'O BPEMEHHOI'0 IIEPHO/Ia 3aKAI0YaAach B 00-
palleHUH HUCIIOAHEHHd Ha AUYHOCTb CaMOI'0 MOAXKHUKA. EcAM MOAKHUK HE MOT
BO3BPATUTh OAT KPEIUTOPY, TO OH OBIA 00d3aH €ro oTpaboTaTh UAU MOCTYITUTH
K HEeMy B paOCTBO, a IIPU HECKOABKHUX KPEOUuTOpaxX MNOAXKHHKA IIpPodaBaAd Ha
TOPTax W BBIPYYEHHYIO CYMMY PAaCHpPEAEASIAN MeXKAY HHMHU IIPONOPIIHMOHAABHO
ux TpeboBaHUAM (B meae») [27, c. 71].

AHaAU3 HOPM TaKOI'0 UCTOPHUYECKOI'0 MCTOYHUKA, KakK Pycckaga [IpaBaa,
[1I03BOASIET C YBEPEHHOCTBHIO TOBOPUTE O TOM, YTO YK€ TOT/Ia HHCTUTYT OAHKPOT-
CTBa CYILIECTBOBaA, 60oaee TOTO yKe OBbIAM XOPOIIIO ITpopaboTaHbl HOPMBI, Kaca-
IOIITHECS IIPABOBOTO cTaTyca MOAKHHUKA U KPEeAUTOpa, 3aKOH 3aKPEIASIA O4depe/-
HOCThb CIIMCaHUS [OATOB, a TaKiKe OIpPeNeAsA OCHOBHBbIE KPUTEPUU ITPOLIEAYPHI
b6ankporcTBa. [Io CyTH, OCHOBHOM IOPSA0K HECOCTOSTEABHOCTH, 3aKpPEeNAeHHBIH
B Pycckoii [TpaBae, nmpocaekmBaascs U B 6oaee MTO3MHUX HOPMATHUBHO-IIPABOBBIX
aKTax, BIIOCAEACTBHUH HU3MEHSAOCHh U YCAOXKHSAOCH IIPABOBOE PETYAHNPOBaAHUE
OTAEABHBIX ATAIlOB U IIpollenyp O0aHKporcTBa. OMHAKO HEKOTOPHhIE€ ITOAOXKEHUS
OCTaBaAUCh OYE€HBb CAOXKHBIMU [AdI IIOHHMAaHHS U UCIIOAHEHUd, YTO, HECOMHEH-
HO, HE MOTAO HE BBI3bIBATh ANCKYCCHM VYEHBIX U IIPAKTUKOB. Bce 3T0 okazaao
CYILIleCTBEHHOE BAMSIHHE Ha AaAbHelmiee (popMHPOBaHHE HOPM O HECOCTOL-
TEABHOCTH.

HMHTEepecHBIM 3TalloM B HCTOPHUH Pa3BUTHL 3aKOHOAATEABCTBA O DAHKPOT-
cTBe gBAseTcs nepuon npuHaTud CobopHOro yaroxkeHusd 1649 r. OToT BazKHBIH
IPaBOBOH MOKYMEHT ITOCAYKHA OCHOBOHU MAsT (pOPMHPOBAHUA YHUKAABHBIX IIpa-
BOBBIX IIPUHITUIIOB, KOTOPbIE BIIOCAEACTBUU OKa3aAW 3HAYUTEABHOE BAWSHUE Ha
JaHHBIYM UHCTUTYT.

OnHolt u3 KAIOUEBBIX ocobeHHOcTelt CoOOpPHOro yAOKEHUI OBIAO YCTAHOB-
A€HUEe HOBOTO IMOPSAKa KOHKYPEHIIHNH IIPaB B CBA3U C 0aHKPOTCTBOM OOAKHUKA.
[lo 3TOTO aKTa MOPSOOK yAOBAETBOPEHUS TPeOOBAaHHUM KpeauTOpPOB ObIA B 3Ha-
YHUTEABHOU CTENEHU HECTPYKTYPHUPOBAHHBIM U HE OTBEYAA COBPEMEHHBIM ITPE/-
CTaBA€HUAM O cIpaBeganBocTH. OmHako ¢ npuHsaTveM CoOOpPHOI0O yAOXKEHUS
OBbIA 3aKperAeH HNPUHIIUII, B COOTBETCTBHH C KOTOPBIM HHOCTPAHHBIE KPEIUTO-
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PBI IIOAYYAAHM ITPEUMYIIECTBEHHOE IIpaBO Ha YIOBAETBOpPEHHE CBOUX TpeboBa-
HUU niepen Kpeautopamu u3 Poccun.

Kpome Toro, CobopHOE yAOKEHHE YCTAaHOBUAO OCOOBIM CTATyC OAG TOCY-
JapCTBEHHOM Ka3HbI, IIPEIOCTABUB € IPHUOPUTET Hepel rpakJaHaMM rocyaap-
CTBa B BOIIpOCaxX yAOBAETBOPEHUsI TpeboBaHHM B Ipolleaypax OaHKPOTCTBA.
OT0 moaoxKeHHe ObIAO BaKHBIM IIIarOM B Pa3BUTUU 3aKOHOOATEABCTBA O 0aHK-
POTCTBE, ITOAYEPKHUBAs BaXKHOCTD 3aIUTHI TOCYAaPCTBEHHBIX HHTEPECOB.

B 11ieaom, MO3kHO cKazaTh, uTo CobopHoOe yaoxkeHHe 1649 r. cTan0o BasKHBIM
3TarioM B HCTOPUHU (POPMHUPOBaAHUA 3aKOHOAATEABCTBA O OAHKPOTCTBE. YCTAHOB-
A€HHBIE B HEM IIPHUHIMIIBI B 3HAQYUTEABHON CTEIEHM OIIPENEAHWAN OCHOBHBIE TEH-
JEHIIUN pa3BUTHA 3aKOHOAATEABCTBA B 3TOH cdepe, MHOTHE M3 KOTOPBIX COXpa-
HSIOT CBOIO aKTYaAbHOCTBH U B Hacrodilee BpeMd [16, c. 78]. IMeHHO B mJaHHOM
IIPAaBOBOM aKT€ OTPAa3HAHCH OCHOBOIIOAATAIOIIHE ITPUHIIMIIBI HECOCTOATEABHOCTHU
(bankpoOTCTBa), KOTOPHIE BIIOCAEACTBHUU TOABKO A0PA0ATBIBAAUCH U YCAOXKHSIAUCH
B COOTBETCTBHHM C TPeOOBaHUSIMU COBPEMEHHBIX peasuii. OIHAKO B OCTAABHOM,
B BasKHBIX KOHIIETITYaABHBIX MOMEHTAaX, HEOOXOOUMO IIPU3HATD, UYTO JAHHBIA aKT,
10 CYyTH, IIOBTOPSA TToAokeHUs Pycckoii [IpaBar! [4, c. 7].

CoBeTCcKUH IIepHOo POCCHUHCKON IOCYyIapCTBEHHOCTH ABHACH CACAYIOIIIUM
3TarioM B Pa3BUTHH MOJEAN OaHKPOTCTBA IOPUAWYECKUX U (PU3UYECKUX AMIL
B Poccuu. B ycaoBUAX KOMaHAHO-aAMUHUCTPATUBHON 5KOHOMHNYECKON CHUCTEMBI
0aHKPOTCTBO pacCMaTpPUBAAOCh KaK HHCTUTYT, HE COBMECTUMBIN C HIEOAOTHEH
COILIMAAUCTHUYECKON AOKTpPHUHBI. C YyCTAHOBAEHHEM COBETCKOH BAAQCTH HECOCTOS-
TEABHOCTb BHE TOProOBOM c(ephl OTpHIlarach, OJHAKO IIEPEXOJ K HOBOM 3KOHO-
MHUYECKOH ITOAUTHUKE IIOTpeboBaa BOCCTAHOBAEHHS HOPM, PETYAUPYIOIINX OaHK-
poTcTBO [9, c. 76]. TakuMm oO6pa3oM, HHCTUTYT HECOCTOSITEABHOCTU B COBETCKHUH
IIEPUOJ HE IPHUMEHSIACH U HE PacCMaTpPUBAACS.

CoBpeMeHHbIe Hay4HbIe TPYAbl YI€HbIX B 00AACTH IIpaBa COAEPKAaT B IIEAOM
IIOAOZKHUTEABHYIO OILIEHKY HOBOBBEAEHHHU B [JEUCTBYIOIIlEE 3aKOHOAATEABCTBO
0 0aHKPOTCTBE, C AKIIEHTOM Ha BO3PACTAIOIIYI0 POAb HMHCTHUTYTa OAHKPOTCTBA
B pa3pelleHuN KOH(MAUKTA ITPOTUBOIIOCTABAEHHBIX YACTHBIX U ITyOANMYHBIX HHTE-
pecoB [28], HO, BMecTe C TeM, OOLIeIPU3HAHHBIM (PAKTOM SIBASIETCH TPAIUIIMOHHO
CAOXKUBIIIASACS TIPaAKTHKa HU3KOH 3(p(PEeKTUBHOCTH PE3yABTATOB peaAnu3alluU IIPOo-
1exyp 0aHKPOTCTBA, HECOOTBETCTBHE BHENTHEN (DOPMBI IPOKPEAUTOPCKON MOIAEAN
OaHKpPOTCTBa MpeaIIPUHUMATEABCKUX CTPYKTYp B Poccuu ero peaspHOMY YHCTO
JE€KAQPaTUBHOMY XapaKTepy, He 3allUINAaoleMy UHTEPEChl HE3aBUCHMBIX KPEIH-
TOPOB KOMITAaHUH-0aHKpOTAa [22], a TaKKe HEeJOCTATOYHOCTHI0O HOPM IIPaBOBOTO pe-
TYAUPOBaHUS, HAIIPAaBACHHBIX Ha IIOBBIIIeHHE 3P(PEKTUBHOCTH BBIIBACHUS IIPU-
3HAKOB KPUMUHAABHBIX OAHKPOTCTB B II€ASIX 0O0OCHOBAHHOTO ITPUBAEYEHUS] OTBET-
CTBEHHBIX AUIL K YTOAOBHOH OTBETCTBEHHOCTH [3].

3acAyzXUBalOT BHUMaHUS IIPEIAOKEHUS YUEHBIX B 00AacTH 0AaHKPOTCTBA
0 HEOOXOMMMOCTH BBEIEHHs B 3aKOHOMATEABCTBO O OaHKPOTCTBE crerudude-
CKHUX MEXaHH3MOB O0aHKpPOTCTBA OOIIECTBEHHO 3HAYUMBIX opraHuzanui [11],
a TaK¥Xe HWHCTPYMEHTOB IIPOIIECCYaABHOTO VIIPOILEHUSI peasus3allli IIPOLEeaypP
6aukporcTBa [25]. AKTyaABHBIM IIpobaeMaM (OHHAHCOBO-3KOHOMUYECKOH CO-
CTaBASIOIIEN peasn3alluU [IPaBOBBIX ITPOLIEAYP HECOCTOSITEABHOCTH ITOCBSIIIIEHBI
TPYZABl COBPEMEHHBIX POCCHMCKUX yYEHBIX, KOTOpPbIe 00palllaloT BHHUMaHHWE Ha
HauboAee OCTPO ITPOSIBASIOIINECH ITPOO0AEMbI, CBI3aHHbIE C HeJOCTAaTKaMHU IIPO-
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Be/leHHs aHaAnu3a (PUHAHCOBOT'O COCTOSHUS NOAKHUKA [14], BbIIBA€CHUA IIPHU-
3HAKOB IIpeqHaMEPEHHOro U/uAM (PUKTUBHOTO OaHKPOTCTBA |[7], ocyllecTBAe-
HUS CyneOHBIX U BHECYAEOHBIX SKOHOMHYECKHX 3KCIEPTH3 U OOBEKTHUBHOCTU
OLIEHKH HUMYVIIIECTBA JOAXKHHKA B KOHKYPCHOM IIpou3BoACTBe [18].

TakuMm o6pas3oM, CYIIIHOCTh OAHKPOTCTBA TPAAUIIMOHHO paccMaTpHUBaeTCs
B 3aBHCHMOCTH OT KPUTEPHUEB €T0 HACTYIIACHUS B IOPUANYECKOM U (PpMHAHCOBOM
acCIIeKTe.

C npaBoBOH TOYKHU 3pEHUS KpUTepueM 0aHKPOTCTBA BBICTYIIAeT IIpU3Ha-
HUE CYIOM OSKOHOMHUYECKOM HECOCTOSTEABHOCTH CyOBEeKTa XO3dHCTBOBAHUS.
JIOAKHHUK OTKAa3bIBaeTCS YIIAQTHUTD JIOAT (IIOTaCUTh 00s13aTeAbCTBA) B CBA3H C OT-
CYTCTBHEM CPEJCTB.

OKOHOMMHYECKHE acCIIeKThl OaHKPOTCTBa CBA3aHbI C HECOOTBETCTBUEM (PU-
HaHCOBBIX IIOTOKOB INPEANPHATHS, IOTepPeH AMKBUAHOCTH U (PHHAHCOBOM He-
ycrouuBocThI0. KpurepreM 0aHKPOTCTBa B JAHHOM CAydae BBICTyIIaeT (paKTHU-
YEeCKOE COCTOSTHHE MMYIIeCTBa CyOheKTa X03dUCTBOBAHUS.

B HayyHOMN, y4eOHOM AHTEpaType CYIIECTBYeT MHOXKECTBO OIpeaeAeHUH
b6aukporcTBa. Hamboaee wacTto mox OGaHKPOTCTBOM IMIOHHMAIOT ITpeKpallleHHe
XO3IHUCTBEHHON AE€SITEABPHOCTH B CBS3U C HEBO3MOXKHOCTBIO BOCCTAHOBUTH IIAA-
TEKEeCIIOCOOHOCTD B ITOPAAKE, YCTAHOBAEHHOM 3aKOHOJATEALCTBOM [6].

B coOoTBeTCTBHH C POCCHUCKHUM 3aKOHOAATEALCTBOM IIOHATHUS OaHKPOT-
CTBa U HECOCTOATEABHOCTH He nuddepeHInpyoTca. HecocTosaTeAbHOCTE (0aHK-
POTCTBO) OoIpeAeAsieTCsl KaK «IIpU3HaHHAad apOUTpaskHBIM CyJOM HECIIOCOOHOCTH
[JOAKHUKA B IIOAHOM OOBEME yOOBAETBOPHUTH TpebOBaHUA KPEAUTOPOB IO [e-
HEXKXHBIM 00g3aTeAbCTBAM M (HAW) HCIIOAHUTL O0SI3aHHOCTH IIO yraaTe obg3a-
TEABHBIX ITAQTEXKEM» [1].

[Ipy 3TOM B COBPEMEHHBIX HAYYHBIX HCCAENOBAHUSX IIPOCAEKUBAETCH
YCTOMYHUBOE CTPEMAEHHE K Pa3rPaHUYEHHUIO TOHATHH HECOCTOATEABHOCTU U OaHK-
porctBa. Kpurepum MoryT OBITH pa3AWYHBI: IPUYUHHO-CAEICTBEHHBbIE CBSI3H,
YTOAOBHBIH 3aKOH, IIPHU3HAK HeolaaTHOCTU U IIp. CoelnasbHOEe BHUMAaHHUE ye-
AsSIeTCd BUAM HE3aKOHHBIX OAHKPOTCTB U OCOOEHHOCTAM IIPABOBOI'O PETYAHPO-
BaHUS B TAKUX cCAydadx [8].

Hampumep, mo MHEHUIO OJHUX yY€HBIX, TEPMUH OAHKPOTCTBO CAELyEeT HC-
IIOAB30BaTh B OTHOIIIEHHHN COBEPIIEHHBIX NEHCTBHM YrOAOBHOI'O XapakTepa, B pe-
3yAbTaTe KOTOPBIX ObIA HaHeceH yiiepb kpenuropaM. [To mueHUo ['ayxoBoi#t O.1O.
u llleBakoBa A.IO. Mmexny uccaenyeMbIMH TE€PMHHAMU HMeEETCd HepapxudecKas
3aBUCHMOCTD: Ha IIPAaKTUKE B JeATEABHOCTH IIPEAIIPULATHS BCETa CHadaAa HacCTy-
I1aeT HECOCTOSATEABHOCTh, KOTOPasd BIIOCAE/ICTBUH IIPUBOAUT K OAHKPOTCTBY [6].

Ae Xoa B cBoux paboTax oTMEYaeT, YTO HECOCTOSTEABHOCTb — 3TO HerlAa-
TEXKECIIOCOOHOCTh, KOTOopasl XapaKTepU3yeTCs HEBO3MOXKHOCTBIO JOAKHHUKA II0-
racuUTb CBOU 00g3aTeAbCTBA B YCTAHOBAEHHOH (opMe U CpokK. Ecam mepuon
HECOCTOSATEABHOCTH SIBAFETCH OAUTEABHBIM, TO MOXKHO I'OBOPHUTH 00 abCOAIOTHOM
HEIIAATeKEeCIIOCOOHOCTH MOAKHUKA, IIPHU KOTOPOY (PMHAHCOBOE COCTOSIHHUE YIKe
HEe MOXKeT OBITh BOCCTAHOBAEHO. Takasd opraHu3anus NepeXoauT B KaTETOPHIO
6aukpoToB [10].

[Ipu pacCMOTpPEHHUH CUTyaIllil HECOCTOATEABHOCTH (0aHKPOTCTBA) MOAXK-
HUKOB MOXKHO pa3eAuTh Ha TPYIIIbI (KATEeTOPUU) UCXOAd U3 XapakKTepa IIpUudu-
HEHUS Bpela KpeauTopam:
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— IIOAHOCTBIO JOOPOCOBECTHBIE MOAKHUKUY;

— MOOAXKHHUKH, KOTOpPBble He 3HAAH O IIPOTHBOIIPABHOM IIOBEAEHUH OTAEADL-
HBIX CYOBEKTOB B IIpollecce 6aHKPOTCTBA;

— MOAXKHUKH, KOTOpPblE HapYUIMAW HOPMBI 3aKOHOMATEALCTBA, a TaKXKe
JOASKHUKH, C BEJOMa KOTOPBIX KPEAUTOPHI (AMOO TPeThH AWIA) IPEATIPUHUMAAN
IIPOTUBO3aKOHHBIE AEeHCTBUS.

CoOoTBETCTBEHHO, HE3aBUCHMO OT XapakTepa IIpUYMHEHUS Bpeaa BcCe
JOASKHUKH Ha3bIBAIOTCH HECOCTOSTEABHBIMH AHUIIAMHU (0AHKPOTAMH).

B kadecTBe npu4nH 6aHKPOTCTBA IIPEAIIPUATHH YacTO pacCMaTpHUBaeTCsI
HECOOTBETCTBUE CUCTEMbl yIIpaBA€HUsS TPeOOBaHUSM BHEIIHEH cpenbl, HECOOT-
BETCTBHE IPOMHUAS NEeATEABHOCTH KOMIIAHUH C €€ IIOATOTOBKOH PYKOBOICTBA,
HeOOABIIIOH ONBIT YIPABAEHUYECKOTO ONbITA V PYKOBOAUTEAECH, HEOOCTATOYHBIHN
OIIBIT B AeHcTByIoLIed 00AaCcTU, HEHMCIIOAHEHUE 00s3aTEABCTB, (POPC-MasKOpPHbBIE
obcrogareapcTBa. OTAEABHO CAEAYET BBIIEAUTH IPUYNHBI KPUMHWHAABHBIX OaHK-
POTCTB. OTO MOXKeT OBITH YKAOHEHHE OT YIIAATHI JOATOBBIX 00s13aTEABCTB, CMEHa
COOCTBEHHHKOB UAM XUIIIEHUE UMYIIECTBa, AeHEeKHBIX CPEACTB.

Ecau mipearpusTie BXOOUT B IpoLlenypy OaHKpPOTCTBA, CAEIOBATEABHO, OHO
ABASIETCS HECOCTOSITEABHBIM (HEIIAATeXKeCIIOCOOHBIM). OTCyTCTBHE BO3MOXKHOCTU
rioramniaTh 00s13aTeAbCTBA, KaK IIPaBHAO, 3aTParuBaeT ABe KaTerOPUU AHIL:

— paboTHUKOB OpTraHU3aIlNU;

— KPEOUTOPOB (B AUIIE HNPEAITPUATHH U 0AHKOBCKHUX YYpPEXKAEHUH).

Pasmep 3apaboTHOM MIAaThl HA MPEAIIPUSITHH B 3TOT IIEPHOJ MOKET CHU-
XKaTbCs, OMHOBPEMEHHO HMMEIOT MECTO 3a[€P3KKH B €€ CBOEBPEMEHHOM BbINAA-
Tbl. Kak caencTBue, B paMKax MaKpPO3KOHOMHYECKHX IIPOIIECCOB HabAIOMaeTcs
yXyOLIeHHe MaTepHaAbBHOTO IIOAOXKEHHUS I'pak[aH, CHHXKEHHE HX ITOKyIaTeAb-
CKOM CIIOCOOHOCTH.

BriaaTte! 1o o0s3aTeAbCTBaAM KPEAUTOPOB TaKiKe HE IIPOU3BOAATCSI, UTO
B CBOIO O4Yepenb MOXKET IIOCAYKUTH HNPUYNHON UX (PUHAHCOBBIX 3aTpPyOHEHUH,
B OTZEABHBIX CAyYadaX — OaHKPOTCTBA (HECOCTOATEABHOCTH).

B xone mporienypbl 6aHKPOTCTBA, KaK IIPaBHAO, ITPOUCXOAUT OIITHUMH3AITUST
[EeSITEeABHOCTH ITPEATIPUSTHS, CTPYKTYPhl aKTHBOB, IIPOBOASTCI MEPOIIPULATHL 10
COKpAIIIEeHHUIO PacXomoB. B Takux caydasax, ecan Ha 6asaHce IpeqIIpuaTisS UMEI0T-
csl Kakre-Aub0 OOBEKThI COLIMAABHOM Cpepbl (meTCKue Aarepsi, KyAbTYPHbIE I€H-
TPbI U T.[A.) BCE UX CTApalOTCs IIepeaaTh B BeIeHHEe MECTHBIX OPraHOB BAACTH.

B caydae, ecam B pe3yAbTaTe peaAn3alllH IIpolenaypbl OAaHKPOTCTBA pea-
OMAMTAIIMOHHBIE IIPOLEAYPhI He OBIAO 3(PPEKTUBHBHI M IOPUIUYECKOE AHIIO
[OAKHO OBITH AMKBHIWPOBAHO, TO IIOCAEICTBUS CAEAYEeT paccMaTpuBaTh B boaree
pa3BepHYTOM BH/E.

Bo-miepBBIX, ecan IpennpuaTHe-0aHKPOT OCYILIECTBASIAO IIPOHU3BOIACTBEH-
HYIO JIeITeABHOCTh, 3aHUMaAOCh OKa3aHUEM YCAYT, BBIIIOAHEHUEM paboT, TO COo-
OTBETCTBEHHO, UX IPEIAOKEHHE Ha PbIHKE COKPATUTCH, YTO MOIKET IIPHUBECTH
K POCTY IIEH.

Bo-BTOpBIX, C TOYKH 3pE€HHUd T'OCyAapCTBa IOPUANYECKOE AUI0 — CYOBEKT
HAAOTOOOAOKEHHUSI, CAEIOBATEABHO, CAEAYET OXKHAATH COKpAIlleHHEe HAAOT'OBBIX
IIOCTYIA€HUH B OIOIKET.

B-Tpetbux, AMKBHAAIHUS TIPEANIPUATHN CBA3aHa C MAaCCOBBIMU COKpAaIleHU-
SMH, YTO BEAET K Pa3pyLICHUI0 KBAaAU(PHUKAITMOHHOT0, 00pa30BaTeALHOTO, a B Psiie
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CAyYaeB U HAYYHOTO IIOTEHIHAaAa pabdodeil CHABI, OCOOEHHO B IIPOM3BOALAIIMX OT-
PaCASIX 5KOHOMHKH, CHHKEHHIO ITPOU3BOIUTEABHOCTH TPY/IA B IIEAOM.

Heo6xoauMoO OTMETUTH, YTO PACCMOTPEHHAsST COBOKYITHOCTH ITOCAEICTBUM
0aHKPOTCTBA IIPEAIIPUITHH, B CAyJasIX UX MAaCCOBOTO XapaKTepa II04 BAUSHUEM
BHYTPEHHUX U BHEIIHUX (PAKTOPOB, HETATUBHO CKaXKETCSH HE TOABKO Ha XKU3HU
KasKJIOTO OTAEABHO B3STOTO TPakAaHHHA, HO U TOCyZapCTBa B IIEAOM, CO3/aBas
yIrpo3y ero 9KOHOMH4YeCKo# Ge3ormacHoctu [13].

AHaAM3 CTAaTUCTHYECKUX MAHHBIX ITOKA3BIBAET, YTO KOAMYECTBO JIEA O DaHK-
POTCTBE IOPUAUYECKHUX AHUIl, IPUHATHIX K IIPOU3BOACTBY B 2021 T., CyIIIECTBEHHO
BO3POCAO OTHOCHTEABHO ITPEOBIAYIINX AET B 0COOeHHO 1o cpaBHeHUIO ¢ 2020 r.,
Korza paboTaa MopaTopuii Ha 6aHKPOTCTBO B CBA3U Kpusucom COVID-19.

OOpatmraer Ha cebss BHUMaHHE MHOTOKPaTHOE ITPEBBIIIIEHHE KOAWUYECTBA
€A, TI0 KOTOPBIM IPUHSTO PEIIeHHe O BBEAEHUHU ITPOIEeaypPhl KOHKYPCHOTO IIPO-
M3BOACTBA II0 CPABHEHUIO C BOCCTAHOBUTEABHBIMH IIPOLEAYPAMH HECOCTOSI-
TEABHOCTH, YTO IIOATBEPXKIAET YCTOWYUBYIO TEHAEHIIUIO AHKBHUIAITMOHHOM
HaIIpaBA€HHOCTH PeaAU3alllH IIPoleayp 0aHKpPOTCTBA.

3avacTyio JOAKHUKH OKa3bIBAIOTCA BOOOIIE 6e3 MMYyIllecTBa, U 0aHKPOT-
CTBO 3aKaHYMUBAETCS AUKBHAAIIMEH Ou3Heca 6e3 KaKHUX-AMOO IIIaHCOB KPEIUTO-
POB Ha MoralleHUe UX JOATOB.

Hanpumep, mo manabsiM ExmHoOro (hemepasbHOr0O peecTpa CBedeHUi o OaHK-
porctBe B 2021 1. moad mea o 0aHKPOTCTBE, 110 pe3yAbTaTaM KOTOPBIX KPEeAUTOPhI
OCTaAUChH 0€e3 yIOBAETBOPEHUSI CBOMX TpeboBaHUii, cocraBuaa 58,4%15, 9yTo mosa-
TBEpPIKAaeT KpaliHe HU3KUI YPOBEHbB ITIOAE3HOH MIAs 00IIIecTBa OTAa4Yr OT (PYHKITH-
OHHPOBAHUS MHCTUTYTA OaHKpoTcTBa B Poccuu. [Ipu 3ToM nMeroTca 0aHKPOTCTBA,
KOTZla KOMIIAHUH IIOTIa[aioT B OE3BBIXOHYIO CUTYAITUIO M3-32 3KOHOMHYECKUX
IpobAeM BHEIITHETO M BHYTPEHHEro XapakTepa, HO, TeM He MeHee, J0OpPOCOBECT-
HbIEe PYKOBOOUTEAU CTPEMSITCS PaCCUYUTATBCH I10 CBOoMM mgoaraM. OgHAKO KOAWYe-
CTBO HEIOOPOCOBECTHBIX OaHKPOTCTB 3HAYHTEABHO ITPEBOCXOAST HMX YHUCAO II0
€CTECTBEHHBIM W OOBEKTHBHBIM HpHYHMHaAM. Takoe IMoAOKeHUe AeA 0O0YCAOBAEHO,
C OOHOM CTOPOHBI, HECOBEPIIIEHCTBOM 3aKOHOAATEABCTBA, a C APYTrOM CTOPOHEBI,
He/IoOCTaTKaMU B (POPMHPOBAHHH [IOKA3ATEABHOM 0as3bl IPU PACCMOTPEHUH IEA
0 HECOCTOSITEABHOCTH JIOAYKHUKOB YMBIIIIAEHHBIM AeHCTBUIMH KOHTPOAUPYIOIINMH
OHM3HeC AWIIAMH II0 JOBEOCHHIO VIIPaBASIEMOM KOMITAHHU MO0 OAHKPOTCTBA, IIO-
CKOABKY AIOOO# OM3HeEC BIIpaBe AeHCTBOBATH PAIlOHAABHO MAU HEPaIlMOHAABHO I10
CBOEH BOA€ C IIeABI0 OOeCIleYeHUs CBOUX HWHTEPECOB, HA CBOE YCMOTPEHHE M Ha
CBOM PHCK, €CAU TOTO TPeOyeT ero CTpaTervusd, B TOM YHCA€ U IPH PaACIOPSKEHUU
COOCTBEHHBIMH CPEACTBAMH, YTO CAEAYET YYUTHIBATDL CYAy IIPH OLIEHKE ITpeACTaB-
A€HHBIX apOUTPaKHBIM VIIPABASIOIIMM HAH APYTUMH YYaCTHHUKAMH JeAa O OaHK-
POTCTBE MOBOZIOB O HEPAIIMOHAABHOCTH, HEIIEAECOOOPA3HOCTH, HEAPPEKTUBHOCTHU
CIIOPHBIX CIAEAOK.

CAOKHOCTb BBISIBA€HHSI YMBIIIIA€HHBIX OEHCTBUHM M CXeM B yIIEepO KpPemuTo-
paM HECOCTOSITEABHOM OpPraHH3aIlUU IIPENOIIPeacAAa 3aKOHOAATEABHO 3aKpeTlA€H-
Hasd B 3aKOHe 0 0AHKPOTCTBE BO3MOXKHOCTE ITPUBACYEHHUS SKCIIEPTOB, 00AaJATOIIIX
CHEIMaAbHBIMH 3HAHUSIMH B 3TOH obaacTu. Hapsmy ¢ pocToM KOH(AHUKTOB MHTEpPe-
COB B feAaxX 0 DaHKPOTCTBE, B HACTOdIIlee BpeMd B CyZAeOHOM IIpaKTUKe HabAroaa-
€TCsI TeHIEHIINS POCTa MIPUBACYECHHS SKCIIEPTOB U CIIEITHAANCTOB JAs OOeCTIeYeHMs
OOBEKTUBHOCTH CyAeOHOro pa3zdupaTeAbCTBA HECMOTPsS Ha TO, YTO HMHCTPYMEHTHI
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M MEXaHU3M B ILIEAOM IIPOBEACHHHA JKOHOMMHYECKOM JIKCIIEPTH3bl HEAOCTATOYHO
IIpopaboTaHbl, KaK TEOPETHYECKU, TaK U MeToaudecKu. [IpesricraBageTcs BaKHbIM
obecrieunTh MPHUOPUTET ABOMHOM IOPHUANYECKON M 9KOHOMHWYECKOH KOMIIETEHITUU
AWI], TIPUBAEKAEMBIX K 9KCIIEPTH3€ B JIeAaX O OaHKPOTCTBE, YTO TpedyeT IIpU dKC-
IIEPTHU3€ [€A, CBA3aHHBIX C BBIIBACHHEM HaAW4us (OTCYTCTBHS) IIPU3HAKOB IIPE-
HaMEPEHHOI'0 0aHKPOTCTBA BKAIOUEHHS B COCTAB SKCIEPTHONM KOMUCCHUM MOAXKHBI
BXOIUTh HE MEHEE NBYX CIIELIMAAKNCTOB, OAWH N3 KOTOPBIX C IIOATBEPKIACHHON KBa-
AncpuKalyet 5KOHOMHUCTA, APYTOH — IopHcTa B 00AaCTU DAHKPOTCTBA.

Ente ogHuM HallpaBA€HHEM IIOBBIIIEHUS CTEIIEHU 3alllUThl JOOPOCOBECTHBIX
VIaCTHHUKOB Jieaa 0 6aHKPOTCTBE IBASIETCH TE€HIAEHIHA OTPaHUYeHUs ydacTusd ad-
pUANPOBAHHBIX (10 POPMAABHBIM U /HUAU (PAKTUYECKUM ITpU3HAKaM) C JOAKHUKOM
AWII, KaK Ha 3aKOHOIAaTEeALHOM YPOBHE, TaK U B paMKax CyZeOHOM ImpakTuku [23].

B sTOoM HampaBaeHUHM cyneOHasd HpaKTHKa yzKe BbIpaboTasa KOMIIAEKC
MEp IPH pa3pelIeHHUH CIIOPOB, CBSA3aHHBIX C YCTAHOBACHHEM B IIpoLieAypax
6aHKpoTcTBa TpedboBaHUM apPHUANPOBAHHBIX C JOAKHUKOM AHIIL.

B gactHocTH, BepxoBHbIii Cyn Poccuiickoit Penepariin B O630pe cymebHOM
IIpakTUKM (yrBepxkaeHHoM 29.01.2020) paszpsacHHA cyaaM, 4YTO, YCTAHOBUB, IIPHU
KaKUX 00CTOSITEABCTBAX IIPENOCTABASIAOCE (PUHAHCHPOBAHHUE, CAEAYET OIIPENEeAUTH
OYEepPETHOCTh yIOBAETBOPEHUS TpPeboBaHNSA KOHTPOAUPYVIOIETO AMIIA, a He OTKa-
3bIBATh BO BKAIOUEHHU B peecTp TpeboBaHUH KPEeOUTOPOB, M BBEA IIOHATHE «Ode-
PEAHOCTH, NIPEAIIECTBYIOIIEN PACIIPEAEACHUIO ANKBUIAIITMOHHOM KBOTBI).

Hanpuwmep, B pamkax aeaa o 6ankporcrBe AO «(ITPOT'PECC» paccmar-
puBaaochk 3asgBaeHHe AO «OMI» 0 BKAIOYEHHH 3a00AKEHHOCTH B pasMepe
45 696 848,91 pyb. B peectp TpebOBaHUM KpPEeAUTOPOB MAOAKHUKA II0 JOTOBOPY
3atiMa. KOHKYPCHBIN YyIIPaBAGIONIMN XOAATANMCTBOBAA O IIOHUXKEHUMN B OYEPEIHO-
CTH B CBS3U C TeM, 4To [JoakHUK U Kpenutop aBasioTcs apprUANpPOBaHHBIMHU I10
OTHOIIIEHHUIO APYT K APYTY AHUIIAMH U BXOAAT B OAHY IpyImIly KommnaHuii. Kpome To-
ro, caM OOTOBOp 3aiiMa ObIA 3aKAIOYEH B IIE€PHO/ UMYIIECTBEHHOIO KpU3Hca 3aeM-
IIIKa, a 3auMojaBel] He IIPUHUMAaA Mep K HUCTPeOOBaHHIO B pPa3yMHBIH CPOK 3a-
JOASKEHHOCTH U He o0palllaacd B Cy[ B MCKOBOM IOPSOKE C IIEABIO BOCCTAaHOBAE-
HUS HapyIIEeHHOIo IIpaBa, YTO HE COOTBETCTBYET SKOHOMUYECKOH pa3yMHOCTH.
Cyn mpusHaa tpeboBanHus AO «OMI» o BKAIOYEHUH 330AKEHHOCTH B pasMepe
45 696 848,91 pyb. 0OOCHOBaHHBIMH U HOOAEIKAIIMMU YIOBACTBOPEHHUIO B IIOPSI-
K€ O4YEepPEeTHOCTH, IIPEAIIECTBYIONIEH PACIIPEAECACHUIO ANKBHUAITMOHHON KBOTEHI [2].

TakuMm o0pa3oM, UCXOAs U3 BCETO BBIIIEHN3AOKEHHOIO, MOXKHO CIAEAATh BBI-
BOJ O TOM, YTO Ha CETONHSIIHUN NeHb 0aHKPOTCTBO IOPUAMYECKUX AWI] JIOBOABHO
pacnpoCcTpaHEHHOE SBACHHE, KOTOPOE OKa3bIBA€T 3aMETHOE BAUGHIE HE TOABKO Ha
9KOHOMHUKY, HO ¥ COIIMAABHYIO COCTaBALIOIIYIO KU3HU obitecTBa. [Ipu aToM, camo
IIOHATHE OAHKPOTCTBA HEAB3s IIPU3HATH ycTogaBIINMcd. Cpeqy yYeHBIX IIPOI0OAIKA-
eTCd aKTHBHOE OOCYKIEHHE CYITHOCTH OAHKPOTCTBAa, BEIpAOOTKAa €ro IMPHU3HAKOB,
oIlpe/ieA€HIE COOTHOIIEHUs KaTeropuil 6aHKPOTCTBA U HECOCTOATEABHOCTU. B cBs-
31 C 9TUM BO3HHKAET HEOOXOOUMOCTBH ITPOBENECHUS NOIOAHUTEABHOU IIPOpPadOTKH
TEOPETUIECKUX OCHOB ITIOHATHS DAHKPOTCTBA Ha 3aKOHOIATEABHOM YPOBHE.
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The reform of the Russian economy in connection with the transition to
market relations in 1992 was accompanied by the development of crisis phe-
nomena. The state's refusal to control and regulate prices, privatization, struc-
tural restructuring of the economy, and the sales crisis negatively affected the
solvency of enterprises; many turned out to be insolvent. This determined the
need to create and develop the institution of insolvency (bankruptcy). The pri-
ority tasks of the bankruptcy institution include, on the one hand, the financial
recovery of business entities, assistance in restoring the solvency of enterpris-
es, and on the other, the exclusion from participants in market relations of in-
effective enterprises that do not have the necessary resources and potential to
conduct profitable activities.

It should be agreed that “The legislation of the Russian Federation and
other countries of the post-Soviet space, currently in force, contains a whole
range of legislative and by-laws governing relations related to the bankruptcy
procedure. It is absolutely clear that the insufficient interconnection and inter-
dependence of legal theory and practice leads, in particular, to the fact that law
enforcers are forced to operate with such legal concepts and structures, the
meaning of which is ambiguous, which in turn introduces inconsistency in the
proper functioning of the legal mechanism" [12, p. 3].

Let us consider the history of the formation and development of rules on
insolvency (bankruptcy), and also determine their influence on the formation of
the rules of current legislation.

The institution of bankruptcy, which regulates insolvency, has its origins
in Roman law. It was in Ancient Rome that the process of satisfying the credi-
tor's claims in case of insufficiency of the debtor's property was first introduced
into enforcement proceedings. Scientists' opinions regarding this procedure are
divided. Some believe that it is very similar to modern competition law [15,
p. 31], others are sure that this procedure has nothing in common with it [21].
In our opinion, the norms of that time period were not yet worked out in suffi-
cient detail and were at the stage of their formation, and therefore could not
cover the entire scope of powers of debtors and creditors participating in bank-
ruptcy law. This allows us to confidently assert that it is difficult to compare
newly emerging insolvency rules and fully developed ones that are part of
bankruptcy law.

In fact, it can be considered that in the era of Roman law a separate in-
stitution of enforcement proceedings arose, which determined the possibility of
resolving a conflict between a creditor and a debtor if the latter had insufficient
property. Undoubtedly, the emergence of these rules of conduct was very im-
portant for the subsequent establishment of rules on insolvency (bankruptcy)
not only in our state, but also in other countries. After the collapse of the Ro-
man Empire, the developed foundations of Roman bankruptcy law gradually
began to pass to the peoples of European countries [24, p. 349].

In our country, the institution of bankruptcy has a very long history of
development. The formation of this institution began in ancient times. The first
mention of it can be found in Russian Pravda [17]. In this document, bank-
ruptcy was considered from two sides: culpable bankruptcy, which arose
through the fault of the debtor, and innocent bankruptcy, which occurred
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through no fault of his. If insolvency arose through the fault of the debtor him-
self, then he was assigned personal responsibility, which fell on a specific per-
son, and not on his property [5, p. 463-464]. If the debtor is unable to com-
pensate for his insolvency in monetary terms, he could be sold at public auc-
tion. Russian Truth also provided for the possibility of bankruptcy of such
a class as merchants.

The Russian Pravda laid down a differentiated approach to assessing in-
solvency and determined the procedure for satisfying claims. Foreign lenders
had a certain advantage over local ones. And satisfying their demands was
primary. However, the norms of this legal act did not regulate relations in
which the debtor concealed his property in order to deliberately create the ap-
pearance of his insolvency [20, p. 21].

As G.F. Shershenevich noted, “...it seems remarkable that the further the
development of law moves away from the original era, the weaker the features
of insolvency become” [26, p. 54].

So, the following can be identified as the main criteria for the competitive
process at that time:

— insufficiency of the debtor’s property;

— the presence of several creditors who have claims against one debtor;

— a certain procedure for satisfying creditors’ claims [19, p. 4].

The peculiarity of bankruptcy of that time period was that the execution
was directed to the personality of the debtor himself. If the debtor could not re-
pay the debt to the creditor, then he was obliged to work it off or become his
slave, and with several creditors, the debtor was sold at auction and the pro-
ceeds were distributed among them in proportion to their demands (“in the
case”) [27, p. 71].

An analysis of the norms of such a historical source as Russkaya Pravda
allows us to say with confidence that even then the institution of bankruptcy
existed; moreover, the norms relating to the legal status of the debtor and cred-
itor were already well developed, the law established the order of debt write-off,
and also determined the main criteria bankruptcy procedures. In fact, the
basic insolvency procedure enshrined in the Russian Pravda was also traced in
later regulatory legal acts; subsequently, the legal regulation of individual stag-
es and bankruptcy procedures changed and became more complicated. Howev-
er, some provisions remained very difficult to understand and implement,
which, undoubtedly, could not but cause discussion among scientists and
practitioners. All this had a significant impact on the further formation of in-
solvency rules.

An interesting stage in the history of the development of bankruptcy leg-
islation is the period of adoption of the Council Code of 1649. This important
legal document served as the basis for the formation of unique legal principles,
which subsequently had a significant impact on this institution.

One of the key features of the Council Code was the establishment of
a new procedure for competition of rights in connection with the bankruptcy of
the debtor. Before this act, the process for satisfying creditors' claims was
largely unstructured and did not meet modern ideas of fairness. However, with
the adoption of the Council Code, the principle was established according to
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which foreign creditors received a preferential right to satisfy their claims over
creditors from Russia.

In addition, the Council Code established a special status for the state
treasury, giving it priority over citizens of the state in matters of satisfying
claims in bankruptcy procedures. This provision was an important step in the
development of bankruptcy law, emphasizing the importance of protecting pub-
lic interests.

In general, we can say that the Council Code of 1649 became an im-
portant stage in the history of the formation of bankruptcy legislation. The
principles established in it have largely determined the main trends in the de-
velopment of legislation in this area, many of which remain relevant today [16,
p. 78]. It was this legal act that reflected the fundamental principles of insol-
vency (bankruptcy), which were subsequently only refined and complicated in
accordance with the requirements of modern realities. However, in other re-
spects, in important conceptual points, it is necessary to recognize that this
act, in fact, repeated the provisions of Russian Pravda [4, p. 7].

The Soviet period of Russian statehood was the next stage in the devel-
opment of the model of bankruptcy of legal entities and individuals in Russia.
Under the conditions of a command-administrative economic system, bank-
ruptcy was viewed as an institution incompatible with the ideology of the so-
cialist doctrine. With the establishment of Soviet power, insolvency outside the
trade sphere was denied, but the transition to a new economic policy required
the restoration of rules governing bankruptcy [9, p. 76]. Thus, the institution of
insolvency was not applied or considered during the Soviet period.

Modern scientific works of scientists in the field of law contain a general-
ly positive assessment of innovations in the current bankruptcy legislation,
with an emphasis on the increasing role of the institution of bankruptcy in re-
solving the conflict of opposing private and public interests [28], but at the
same time, traditionally established practice is a generally accepted fact low ef-
ficiency of the results of the implementation of bankruptcy procedures, the dis-
crepancy between the external form of the pro-creditor model of bankruptcy of
business structures in Russia and its real purely declarative nature, which
does not protect the interests of independent creditors of the bankrupt compa-
ny [22], as well as the insufficiency of legal regulations aimed at increasing the
efficiency of identifying signs of criminal bankruptcies in order to reasonably
bring responsible persons to criminal liability [3].

The proposals of scientists in the field of bankruptcy on the need to in-
troduce into bankruptcy legislation specific mechanisms for the bankruptcy of
socially significant organizations [11], as well as tools for procedural simplifica-
tion of the implementation of bankruptcy procedures [25], deserve attention.
The works of modern Russian scientists are devoted to current problems of the
financial and economic component of the implementation of legal insolvency
procedures, who draw attention to the most acute problems associated with
the shortcomings of analyzing the financial condition of the debtor [14], identi-
fying signs of deliberate and/or fictitious bankruptcy [7], implementing judicial
and extrajudicial economic examinations and objectivity in assessing the debt-
or’s property in bankruptcy proceedings [18].
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Thus, the essence of bankruptcy is traditionally considered depending on
the criteria for its occurrence in the legal and financial aspects.

From a legal point of view, the criterion for bankruptcy is the recognition
by the court of the economic insolvency of a business entity. The debtor refuses
to pay the debt (settle obligations) due to lack of funds.

The economic aspects of bankruptcy are associated with the discrepancy
in the financial flows of the enterprise, loss of liquidity and financial instability.
The criterion for bankruptcy in this case is the actual state of the property of
the business entity.

There are many definitions of bankruptcy in the scientific and education-
al literature. Most often, bankruptcy is understood as the cessation of econom-
ic activity due to the inability to restore solvency in the manner prescribed by
law [6].

In accordance with Russian legislation, the concepts of bankruptcy and
insolvency are not differentiated. Insolvency (bankruptcy) is defined as “the in-
ability of the debtor, recognized by the arbitration court, to fully satisfy the
claims of creditors for monetary obligations and (or) to fulfill the obligation to
make mandatory payments” [1].

At the same time, modern scientific research shows a steady desire to
distinguish between the concepts of insolvency and bankruptcy. The criteria
can be different: cause-and-effect relationships, criminal law, signs of non-
payment, etc. Special attention is paid to the types of illegal bankruptcies and
the peculiarities of legal regulation in such cases [8].

For example, according to some scientists, the term bankruptcy should
be used in relation to committed acts of a criminal nature, as a result of which
damage was caused to creditors. According to Glukhova O.Yu. and Shevyako-
va A.Yu. There is a hierarchical relationship between the terms under study: in
practice, in the activities of an enterprise, insolvency always occurs first, which
subsequently leads to bankruptcy [6].

Le Hoa in his works notes that insolvency is insolvency, which is char-
acterized by the inability of the debtor to repay his obligations in the pre-
scribed form and time frame. If the period of insolvency is long, then we can
talk about the absolute insolvency of the debtor, in which the financial condi-
tion can no longer be restored. Such an organization goes into the category of
bankrupt [10].

When considering situations of insolvency (bankruptcy), debtors can be
divided into groups (categories) based on the nature of harm to creditors:

— completely bona fide debtors;

— debtors who were not aware of the illegal behavior of individual entities
during the bankruptcy process;

— debtors who violated the law, as well as debtors with whose knowledge
creditors (or third parties) took illegal actions.

Accordingly, regardless of the nature of the harm, all debtors are called
insolvent persons (bankrupts).

The reasons for the bankruptcy of enterprises are often considered to be
the inconsistency of the management system with the requirements of the ex-
ternal environment, the discrepancy between the profile of the company’s activ-
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ities and its management training, little management experience among man-
agers, insufficient experience in the current field, failure to fulfill obligations,
and force majeure circumstances. The causes of criminal bankruptcies should
be highlighted separately. This could be evasion of debt payments, change of
owners or theft of property or funds.

If a company enters bankruptcy proceedings, it is therefore insolvent (in-
solvent). The inability to repay obligations usually affects two categories of per-
sons:

— employees of the organization;

— creditors (represented by enterprises and banking institutions).

The amount of wages at the enterprise during this period may decrease,
and at the same time there are delays in its timely payment. As a result, within
the framework of macroeconomic processes, there is a deterioration in the fi-
nancial situation of citizens and a decrease in their purchasing power.

Payments on the obligations of creditors are also not made, which in turn
can cause their financial difficulties, and in some cases, bankruptcy (insolvency).

During the bankruptcy procedure, as a rule, the company’s activities and
asset structure are optimized, and measures are taken to reduce costs. In such
cases, if the enterprise has any social facilities on its balance sheet (children’s
camps, cultural centers, etc.), they try to transfer all of them to the jurisdiction
of local authorities.

If, as a result of the implementation of the bankruptcy procedure, the re-
habilitation procedures were not effective and the legal entity must be liquidat-
ed, then the consequences should be considered in a more detailed form.

Firstly, if the bankrupt enterprise carried out production activities, was
engaged in providing services, performing work, then, accordingly, their supply
on the market will decrease, which can lead to an increase in prices.

Secondly, from the point of view of the state, a legal entity is a subject of
taxation, therefore, a reduction in tax revenues to the budget should be ex-
pected.

Thirdly, the liquidation of enterprises is associated with massive layoffs,
which leads to the destruction of the qualification, educational, and in some
cases scientific potential of the workforce, especially in the manufacturing sec-
tors of the economy, and a decrease in labor productivity in general.

It should be noted that the considered set of consequences of bankrupt-
cy of enterprises, in cases of their massive nature under the influence of in-
ternal and external factors, will negatively affect not only the life of each indi-
vidual citizen, but also the state as a whole, creating a threat to its economic
security [13].

Analysis of statistical data shows that the number of bankruptcy cases of
legal entities accepted for proceedings in 2021 has increased significantly com-
pared to previous years and especially compared to 2020, when there was
a moratorium on bankruptcy due to the COVID-19 crisis.

Noteworthy is the multiple excess in the number of cases in which a de-
cision was made to introduce bankruptcy proceedings compared to restorative
insolvency procedures, which confirms the steady trend of liquidation-oriented
implementation of bankruptcy procedures.
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Often, debtors find themselves without any property at all, and bank-
ruptcy ends with the liquidation of the business without any chance for credi-
tors to repay their debts.

For example, according to the Unified Federal Register of Information on
Bankruptcy in 2021, the share of bankruptcy cases, as a result of which credi-
tors were left without satisfaction of their claims, amounted to 58.4%15, which
confirms the extremely low level of useful return for society from the function-
ing of the bankruptcy institution in Russia. At the same time, there are bank-
ruptcies when companies find themselves in a hopeless situation due to eco-
nomic problems of an external and internal nature, but, nevertheless, consci-
entious managers strive to pay off their debts. However, the number of dishon-
est bankruptcies significantly exceeds their number for natural and objective
reasons. This state of affairs is due, on the one hand, to the imperfection of the
legislation, and on the other hand, to shortcomings in the formation of the evi-
dence base when considering cases of insolvency of debtors by deliberate ac-
tions by persons controlling the business to bring the managed company to
bankruptcy, since any business has the right to act rationally or irrationally in
its own way. will in order to ensure his interests, at his own discretion and at
his own risk, if required by his strategy, including when disposing of his own
funds, which should be taken into account by the court when assessing the ar-
guments about irrationality and inexpediency presented by the arbitration
manager or other participants in the bankruptcy case, ineffectiveness of con-
troversial transactions.

The difficulty of identifying deliberate actions and schemes to the detri-
ment of creditors of an insolvent organization predetermined the possibility,
legislatively enshrined in the Bankruptcy Law, of attracting experts with spe-
cial knowledge in this area. Along with the growth of conflicts of interest in
bankruptcy cases, currently in judicial practice there is a tendency to increase
the involvement of experts and specialists to ensure the objectivity of the trial,
despite the fact that the tools and mechanism in general for conducting eco-
nomic examination are not sufficiently developed, both theoretically and me-
thodically. It seems important to ensure the priority of the dual legal and eco-
nomic competence of persons involved in the examination in bankruptcy cases,
which requires, when examining cases related to identifying the presence (ab-
sence) of signs of deliberate bankruptcy, inclusion in the expert commission
must include at least two specialists, one of which with a confirmed qualifica-
tion as an economist, the other as a lawyer in the field of bankruptcy.

Another direction for increasing the degree of protection of bona fide par-
ticipants in a bankruptcy case is the tendency to limit the participation of per-
sons affiliated (on formal and/or factual grounds) with the debtor, both at the
legislative level and within the framework of judicial practice [23].

In this direction, judicial practice has already developed a set of
measures for resolving disputes related to the establishment in bankruptcy
procedures of the claims of persons affiliated with the debtor.

In particular, the Supreme Court of the Russian Federation in the Review
of Judicial Practice (approved on January 29, 2020) explained to the courts
that, having established under what circumstances financing was provided, it
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is necessary to determine the priority of satisfying the claim of the controlling
person, and not refuse to include it in the register of creditors’ claims, and in-
troduced the concept of “priority preceding the distribution of the liquidation
quota”.

For example, as part of the bankruptcy case of PROGRESS JSC, the ap-
plication of OMG JSC to include debt in the amount of 45,696,848.91 rubles
was considered. in the register of claims of the debtor's creditors under the
loan agreement. The bankruptcy trustee petitioned for a reduction in priority
due to the fact that the Debtor and the Creditor are affiliated persons with re-
spect to each other and are part of the same group of companies. In addition,
the loan agreement itself was concluded during a period of the borrower’s
property crisis, and the lender did not take measures to collect the debt within
a reasonable period of time and did not file a lawsuit in order to restore the vio-
lated right, which does not correspond to economic reasonableness. The court
recognized the demands of OMG JSC to include debt in the amount of RUB
45,696,848.91. justified and subject to satisfaction in the order of priority pre-
ceding the distribution of the liquidation quota [2].

So, based on all of the above, we can conclude that today bankruptcy of
legal entities is a fairly common phenomenon, which has a significant impact
not only on the economy, but also on the social component of society. At the
same time, the very concept of bankruptcy cannot be considered established.
Among scientists, there continues to be an active discussion of the essence of
bankruptcy, the development of its characteristics, and the determination of
the relationship between the categories of bankruptcy and insolvency. In this
regard, there is a need to further study the theoretical foundations of the con-
cept of bankruptcy at the legislative level.
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TPEBOBAHHS
K 0bOopMAEHHIO PYKOIIHCEH,
NpeACTaBASIEMBIX OASI ONIyOAHKOBaHHS

1. Pykonuck npeacTaBAseTCs B OLHOM 3K3eMIAsape. TeKCcT HoAxKeH ObITh OTIIe-
yaTaH 4depe3 1.5 KOMIBIOTEPHBIX HMHTepBasa 14 mipudrom. CTpaHUIBl MOAKHBI ObITh
nnpoHyMepoBaHbl. CHOCKH 0(POPMASIIOTCS B BHE 3aTE€KCTOBBIX CCHIAOK B COOTBETCTBHU
c bubamorpaduiyecKUMHU TPpeOOBAHUAMM, PA3MEIIAIOTCS IIOCAE TEKCTa CTaThHU 10 3aro-
A0BKOM «Bubamorpaduyeckuii Criicok». VICTOYHHMKH B CIIMCKE PaCIIOAATaloTCs B COOT-
BerctBuU ¢ 'OCT P 7.0.5-2008 «CnpaBKHU 110 0(POPMAEHHUIO CIIMCKa AUTepaTypbD. [Ipu
CChIAKE Ha KOHKPETHBIN (pparMeHT TeKCTa MCTOYHHKA B OTChIAKE YKa3bIBaeTCS IIOPLAI-
KOBBIH HOMEpP U cTpaHullbl. Harrpumep:

- B Tekcrte [8, c. 13].

— B 3aTeKCTOBOU ccriake: Komapos C.A. OOmiad Teopus rocyaapcTBa U IIpaBa:
yuebHuK. — CII6.: U3gareapcTBO FOpuamyeckoro nueruryra, 2012. — 520 c.

2. O06beM cTaThbUu HE OOAXKEH MpeBbIaTh 8-10 MAIIMHONUCHBIX CTPAHUL, a pe-
IIEH3UHU — 3 CTPaHMUIL.

3. ABTOp oOIaadMBaEeT pacxodbl 3a peJaKTHUPOBaHUE, PELEH3UPOBaHUE U IIOATO-
TOBKY K IIyOAMKAIIMH B pa3Mepe OPHUEHTHPOBOYHO 5600 pyO., 3a MpeEBBILIEHHE yCTa-
HOBAEHHOTO 00beMa — JOITOAHUTEABHO 300 pyO. 3a KaxKIyio CTPAHHUILY.

OTneAbHO OIAQYUBAaETCHd IePEBO CTAThU Ha aHTAMNCKUY S3bIK.

IlepeBOA PYKONHCH CTAaThH HAa AHTAHHCKHH SI3BIK OCYLIECTBASIETCSI pelaK-
TOPOM-II€EPEBOAYHKOM KypHaAa.

4. K craTbe JOAKHBI IpUAATaThCS:

— cmpaBKa 00 aBTOpax (CoaBTOpax) C yKa3aHUEM:

a) dpamMuANM, UMEHH, OTYECTBA;

0) y4eHO CTeleHu, YIeHOro 3BaHuUs,

B) JOAIKHOCTH, OCHOBHOT'O MecTa paboThI;

r) KOHTAKTHOTO e-mail, JoMaIlIHeTo U CAy>KeOHOTro apecoB U TeAe(POHOB;

— aHHOTAallHfA CTaThH (He MeHee 5 CTPOK);

— KAIOYEeBbI€ CAOBa (He meHee 10 caoB);

— PEelleH3HA OT Hay4YHOI'0 PYKOBOAHTEAS (A CTYAEHTOB, MarHCTpPaHTOB,
acIHpaHTOB);

— CIIpaBKa O 3aHMCTBOBAaHHAX (AHTHIIAATHAT)

5. ABTOpOM mOAIKEH OBITH MOAIIHNCAH 9K3EMIIASIP CTAThU U AUIIEH3HUOHHBIH JOTOBOP
(BBICBIA@ETCSH TTOCAE YTBEPKIAECHHUS «B IIeYaTh PEAaKIIMOHHON KoAareTHeH).

6. I[IaaTa c acCIHPaHTOB 3a NMyOAHKaIHI0O He B3HMaeTCs (3a HCKAIOYEHHEM
CTOHMOCTH 1 3K3eMIAsIpa XKypHaAa, €ero epechsIAKH aapecarty, NepeBosa CTaTbH
Ha aHTAHHCKHH SI3BIK).

7. CraTpy, HaIIpaBA€HHBIE aBTOpaM Ha AOPabOTKY, IOAEKAT BO3BpATy B peaak-
1[I0 B PEKOMEHIOBAHHBIH CPOK C ITPOU3BOACTBEHHBIMU U3MEHEHUIMHU U UCIIPABACHU-
AMH B TEKCTE (B OTIIeYaTaHHOM BHIE) U C SA€EKTPOHHOH KOITHEH.

8. PelleH3HH NPHCBHIAAIOTCS BMECTE CO CTAThbSIMH. B IIpOoTHBHOM cAaydae cTa-
TBHHU OIIyOAMKOBaHBI HE OYIyT.

9. CrarbH HaIIpaBAdIOTCHd @O IIoYTe (He 3aKa3HOH) Ha aapec pemakiliu:
199106, CaukT-IleTepOypr, B.O., ya. 'aBaHCKast, A. 3 U 110 SAEKTPOHHOMN ITOYTE:
lawinst-spb@mail.ru; komarova_tl@mail.ru

10. B cay4yae HecoOAIOEHUS HACTOLAIIMX TPeOOBaHUM 10 0POPMAECHHIO IIyOAMKA-
IIUN PeIaKIIUs OCTaBAsdET 3a CO0OI ITpaBo ee He pacCMaTpHUBATh.
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