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AKTYAABHOCTD ITAKTA PEPHXA B COBPEMEHHOM MHPE
H ET'O BAUSTHHE HA JAABHEHIIIEE PASBHTHE ITPABA
B OBAACTH OXPAHBI KYABTYPHOI'O HACAEIUS

II.E. AHHEHKOB"
P.A. CBeTAOB"

AmpHoTamHusa. B crarpe paccMaTpHUBacTCd aKTyaABHOCTb W BAMSIHHE IIEPBOTO
B MHUpPe MeXIyHapOIHOTO AOroBOpa O 3aIlUTe HCTOPUYECKHUX ITaMATHHKOB, 0OBEKTOB
KYABTYpPbI, HAYKHU U 00pa3oBaHUsl, KaK B MUPHOE BpeMsd, TaK U BO BpeMs BOOPYKEHHBIX
KOH(AUKTOB, nMeHyeMbIM «[lakToM Pepuxar. B manHO# craThe OymeT pacCMOTPEHO,
KaK YKa3aHHBIHA MeXIyHapOAHBIH aKT IIOBAHSA Ha Pa3BUTHE NPAaBOBOH CHUCTEMEBI B 00-
AACTH OXPaHbl KyABTYPHOTO HAaCAE€AMs, KAKOE 3HAa4YE€HHE OH HMEET B COBPEMEHHOM MHPE
U KaKue AeHUCTBYIOIIME NJOTOBOPHI COAepKaT OTChIAKMU Ha [lakT Pepuxa.

KaroueBbl€ CAOBa: KyAbBTYPHOE HaCAEOVeE, MEXKAYHApPOMHBIN gorosop, Hukoaai
Pepux, BAugHNE, aKTYaAbHOCTh, 3aKOHOTBOPYECTBO.

acCMOTpPEHUE BOIIPOCOB, 0003HAYEHHBIX B HAYYHOH CTaThe, CAEAYET

HayaTh C HeOOABIIION HCTOPHUYECKOH crnpaBKH. HMpesa coszmaHusa
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suntsovanelly@mail.ru

11



2(134)-2024 FOpHAHYECKAR MBICAL

IIpocrag uaed co BpEMEHEM Hadaasa IEPEXOOUTh B IIPAKTHKY: PYCCKHM Xy-
JOKHUK, apXeoAoT U IucaTreAab B 1914 roay obpaTHaCs K PyCCKOMY IIPaBUTEABCTBY
U [IPaBUTEABCTBY APYTHX CTPaH, HAXOAHAIINUXCS B COCTOSHUH BOMHBI C IIPEAAOXKE-
HHEM OOEeCIIEYUTH COXPaHHOCTb KYABTYPHBIX IIEHHOCTEM, OHAKO ITPEeNAOKEHHE
ocTaaoCh O0e3 oTBeTa.

[Tocae HeymayHON MONBITKU HEs CO34aHHUs IT0A0OHOro MeXIyHapOo HO-
ro AOroBopa ylIaa B KOHCEpBAallUI0, paboTa HaM HHUM BO300HOBHAACH AHUIIb
B 1928 rony, a B 1929 moAHBIH TEKCT ObIA BBIINYIIEH Ha Pa3AHYHBIX S3bIKaX
Mupa. H.Pepux conpoBoauA NpoeKT HoToBopa obpallleHrueM K IpaBUTEABCTBAM
U HapogaM Bcero Mupa. BcemupHoe BHHMaHUe K paboTe akageMHKa He 3acTa-
BHAO Ce0sl IOATO XKIaThb, B €r0 IOANEPKKY BBICTYIIMAO MHOTO H3BECTHBIX AWY-
HOCTEeH, HadaAoCh CO3[MaHHE CIIEIIHaAbHBIX KOMUTETOB B IMOAAEPKKY IIaKTa.
15 anpeaa 1935 rona 21 crpana [lanamMmepuKaHCKOIO CO03a €ro MOAIIUCHIBAET,
n3 Hux 10 crpaH — patuduiupyert [3].

He 3akanuymBaroIyecss BOOPYKE€HHbIE KOH(PAUKTHI B COBPEMEHHOM MUpE
rOBOPSAT HaM O TOM, YTO SKOHOMHYECKHE M IIOAUTHYECKHE MEXaHH3MBbI TOCy-
JapCTB HE MOTYT B IIOAHOHM ME€pE€ CAYYUTH I'apaHTOM COXPaHEHHd YEAOBEYECKHX
JOCTHKEHUH, 4TO TaK K€ KacaeTcd KyAbBTYPHOI'O HAaCA€AHsS BO BCEX €r0 IIPOSABAE-
HUAX, UIMEHHO II03TOMY BOIIPOC COXPaHEHUd IIaMATHHUKOB, IIPOU3BEACHUN HCKYC-
CTBa U JAPYTHX TPYZAOB UYeAOBedeCTBa B BOEHHOEe BpeMs 3abbIBaeTcd W, oTAaBast
IIPUOPHUTET UHTEPECAM I'OCYyJapCTB, Ha r'Aa3ax CTUPAIOTCA TPYAbl BEAUKHX AIOJEH,
MacTepoB cBoero neaa. CTUpaeTcs HCTOPHUS H3-32 HEBO3MOKHOCTH IIOCIIOCOO-
CTBOBATbH OOIIEIIPUHATHIMHE MepaMH COXPAHEHHIO O0IIIEMHUPOBOTO JOCTOSTHUS.

[TakT Pepuxa craa pyHZaMEHTOM Pa3BUTHS IIpaBa B 00AACTH COXpaHEHUS
KyABTYPHOI'O HACAE€IUd, OH BO MHOI'OM OIIEPEIHA CBOE BPEMS U 3aKPEIIHA I10AO-
KEHHUS, KOTOPbIE ABASIOTCH aKTyaAbHBIMHU U HEU3MEHHBIMU B COBPEMEHHOM MHU-
pe. IIpesxkne Bcero, Ha OCHOBE €To cTaTel ObIAM BBIBENEeHbI OCHOBHBIE IIPUHITUITHI
[OedTeAPHOCTH MexayHapoaHoi opraHuszannu IOHECKO. Ecau nposectu mna-
paasaseab ct. 1 Ilakra Pepuxa o tom, uyrto «Mcropuyeckue naMdaTHUKH, My3€H,
Hay4HbIe, Xy/I03KEeCTBEHHbIe, 00pa3oBaTeAbHbIE U KYABTYPHBIE YIPEKIEHUT CIU-
Tal0TCsd HEUTPAABHBIMHM U KaK TAaKOBBIE IIOAB3YVIOTCS yBaK€HUEM H 3alllUTOH
BOIOIOIIIUX CTOPOH. TaKUM 3Ke yBasK€HHEM H 3allUTON IOAB3YIOTCH COTPYLHUKU
BBIIII€HA3BaHHBIX yupexaeHUl. Takoe ke yBazkeHHE U 3allliTa paclpoCTpaHs-
IOTCS Ha HUCTOPHYECKHe IMaMATHUKH, My3eH, HaydHble, XyO0XKeCTBeHHbIe, o0pa-
30BaTe€ABbHBIE U KYABTYPHBIE YUPEKIAEHUI KaK BO BpeMd BOMHEBI, TaK U B MHUPHOE
BpeMsa» [1l] ¢ OOHMM H3 OCHOBHBIX IIPHUHIIMIIOB AeSITEeAbHOCTH OpraHusaliu
O0bvennHeHHBIX Haruii mo BommpocaM ob6pa3oBaHUsda, HAYKHU U KYABTYPHBI (Ycuae-
HHE OXpaHbl U IOIIyASpPH3allUU KyABTYPHOIO Hacaenud) [4], TO MOXKHO YBHIETB,
4y1o JOHECKO AnnOIis HEMHOTO BHAOU3MEHHAA HAYAAO MEXAYHAPOLHOTO AOTOBO-
pa, JAOIIOAHHB €ro OAHUM HEMAaAOBAaKHBIM IIyHKTOM, IIOCBAILEHHOMY IIOIIyASIPH-
3allii KyABTYPHOI'O HaCA€AHsS M, COOTBETCTBEHHO, aKTyaAH3alllH BOIIpoca O 3a-
IIIHTE 3TOr0 KYABTYPHOTO HACAEIUS.

[TakT Peprxa ¢ MmoMeHTa noamnrcanud B 1935 rony umea psap SBHBIX HENO-
CTaTKOB U OOWH N3 HUX — OTCYTCTBHE CHUCTEMBI CAHKIIMOHUPOBAHNS U OCHOBHOM
3aMBICEA, 3aKAIOYAIOIIHUNCA B yBaXKEHHUH BCEMH CTpPaHaAMHU MHpPa KyABTYPHOIO
HaCAeqUsd U IIpUMEHEHHe Mep II0 €r0o 3alllUTe, KOTOPBIH B YCAOBUSAX IPUOAHIKA-
roretica Bropoit MupoBo#i BOMHEI HE MOT COOAIONATHCS M3-32 OTCYTCTBHS OIIBITA
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B IPUMEHEHUH MEeXIyHapOIHOIo AoroBopa IomodHoro dopmara. [JocTosHue de-
AOBEYECTBa B T€ I'oAbl HE CYUTAAOCH OOBEKTOM I'PaKJaHCKOI'0 OOIeCTBa, AIOOYIO
TEPPUTOPHAABHYIO €IUHUILY MOKHO OBIAO IPUMEHUTH B BOEHHBIX IEASIX.

Bazxuenimel uaeed crasr0 IOPUAUYECKOE IIPHU3HAHUE TOTO, 3alluTa KyAb-
TypPbl UMEEeT IPHUOPUTET HaJ AI0OOOH HEOOXOAMMOCTBIO B YCAOBUSIX BEIEHUS BOU-
HBI U AWUIIb B IIOCA€BOEHHOE BpeMs, KOrj/la yrpo3a Hayasa HOBOH KaTacTpPOdbl
yTHUXAQ, MHOTHE TroCyJapcTBa HadaAW IIpUcoeqUHATHCH K [lakTy, Oaaromaps
BO3MOXKHOCTH AE€HOHCHPOBAHUS, YTO 3aKpenuaock B cT. 8 [lakra Pepuxa, raa-
cuBIlelt, yro «Hacroguyit /loroBOp MOXKeT ObITh J€HOHCUPOBAH B AI00O€ BpeMs
AT06BIM 13 TocymapcTB, MOAMIMCABIINX HAM IIPUCOENHMHUBIINXCSI K HEMY, IIPHU
5TOM [EHOHCAlIUS BCTYIIA€T B CHAY 4Ye€pe3 TPHU Mecdlla ITOCAE€ YBEAOMACHHUS O HEH
Apyrux l'ocynapcTs, IMOAIIMCABIINX HACTOAMMN [[OTOBOP MAM IIPUCOEAUHUBIIINXCHA
K HeMy. BeryrnaeHune B cuay [loroBopa 3aCBHAETEABCTBOBAAU U IIOAIIHCAAU €TO OT
HMMEHH CBOHX IIPaBUTEABCTB IIOAHOMOYHBIE IIPEACTaBUTEAM [oCcymapcTB IIocae
IIOAHOTO HMCIIOAHEHHSI UX [TOAHOMOYHH B COOTBETCTBYIOIEH U Hagaekalled opme
U CKpenuau [JoroBop CBOMMH I€4YaTdMH, IIPOCTABUB ATy IIPOTHB CBOUX IIOA-
nucei [1].

CrpaHbl, NIOAIIHCABIINE MEXAYHAPOAHBIM NOTOBOP, IPUHHUMAAU COrAacHe
O COBEPIIEHCTBOBAHHUHN MPABOBOM CHUCTEMBI B 00AaCTU obecriedeHHsl MOKPOBHU-
TEABCTBA M yBa*K€HUA KyABTYPHBIX LIEHHOCTEM KM T'AaBHBIM HHCTPYMEHTOB 3a-
nwmTel crano 3Hamd Mupa. Croponsl, noanucasinue [lakt Hukoaaa Pepruxa,
HUCIIOAB30BaAU €ro Aad O0O3HadYeHUd MaMATHHUKOB, My3eeB, 00pa3oBaTEAbHBIX
U KyABTYPHBIX yYPEXKAEHHS, TEM CaMbIM IIpHUCBauWBad HAIlMOHAABHBIM M 4acCT-
HbIM ITaMATHHKaM HEUTPaABHBIN B OIIACHOE BpeMd craTyc. 2KeaaHue akaaeMu-
Ka Pepuxa caeaaThb akT BCEOOUIUM, IPUHYAUTH 110 IIOTOKOM yOeaUTEABHBIX ap-
TYMEHTOB BCE€ CTPaHbl MHpa PaTU(HUIIMPOBATL €ro ObIA0 00YCAOBAEHO TE€M, 4TO
HEeUTpaAuTeT HEABUKUMOIO HaCA€OUS MOT' COXPAHATBECS B IIOJOOHOM CTaTyTe
TOABKO B CAyYae, €CAM AIOOOTO poaa KOH(AUKT HACTyIIaA MeXAy CTpaHaMH,
IIPUCOEAUHUBIINMUCA K MEXAYHAPOAHOMY IOTOBOPY.

Bce nmuBHANM30BaHHBIE CTPAHBI TOTO BPEMEHH OBIAU AOSIABHBI K 3asIBA€HHIO
Pepuxa, moatoMmy, HE CMOTPS Ha HEOOCTATKH MAHHOIO JOKYMEHTA, [IEPEYUCACH-
Hble BBIIIE, BIIEpBble B MUPOBOH HCTOPUU Ha BCEOOIIEM YpPOBHE HAYaAWUCH IIPHU-
HUMAaTBCH Mepbl JAS PELIeHHd I'A0OaABHOTO BOIIPOCA COXPAHHOCTU KYABTYPHOTO
HacAeausd B AIOOOe BpeMsi, BHE 3aBHCHMOCTH, BOEHHOE OHO HWAU HeT [5]|. Briie
OBbIA IIPUBENEH ITPUMeEP BAUSHHSA PacCMaTpPHUBaeMOro MEXAYHAPOIHOTO JOroBOpa
Ha COBPEMEHHBbIE OPTaHU3allUN U OOBEAMHEHUS B 00AACTU 3alTUTHI KyABTYPHBIX
IIEHHOCTeH B cAydae BOOPYKEHHOT'O KOH(PAMKTA U BaXKHO yIIOMAHYTb, YTO 3TO HE
€IUHCTBEHHBIN IIPpUMEDP BAHUAHUA [IOAOXKEHUN JOKYMEHTA Ha IIOAUTHKY B yVKa-
3aHHOU 00AACTH.

[Tonyagapuszanueii Ilakta Pepuxa BriepBble 3aHSAUCH U IIPOAOAKAIOT 3a-
"HuMatbcss OOH u IOHECKO. [JedaTeAbHOCTb YKa3aHHBIX OOBEIMHEHUN HCIIOAB-
3yeT OOIIHe MOAOKEHHS MEKIyHAPOIHOTO JOTr0BOpa OAS TOTO, YTOOBI DoAee ITH-
POKO U IIPUMEHHMO K CYILECTBYIOIIMM yYCAOBHUAM pPaCKpPBIBATh CMBICA CTaTeH,
HaIlMCaHHBIX PepuxoM, U y4uTbIBaTh BCE TOHKOCTH U CAOXKHOCTH, KOTOPbIE MO-
TyT BO3HHUKHYTH IIPU COBEPILIEHCTBOBAHWM ITPABOBOM CHCTEMBI M (POPMHpPOBA-
HUU OOLIECTBEHHBIX ABUKEHHUM, aTUTUPYIOIINX U COAEHCTBYIOIINX COXPAHEHHIO
4EAOBEYECKOTO JOCTOSHUA.
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PesyAabTaToOM HCIIOAB30BaHHA TPyAa aKaAeMHKa MOXKHO CYHTATh ['aarckyro
KOHBEHIIMIO 1954 roma, B KOTOPOM T'OBOPUTCS, YTO ILIEHHOCTH KYyABTYpPBI HE
[OAXKHBI OBITH OOBEKTOM BPaxKAEOHBIX NEUCTBUM U HE MJOAXKHBI MCIIOAB30BATBHCH
B II€ASIX, KOTOPblEe CBOMM BAWSHHEM MOTYT HAHECTH yIIepO, HO 3TO 3aKAIOUYEHHE
HUKaK He KOHKPETU3UPYET CAydal, KOrZla O0BbEKThI ABUKUMOI'0 U HEABUXKHNMOTO
KYABTYPHOT'O JOCTOSHUS UCIIOAB3YIOTCS B CAydae Hen30e3KHOM BOoeHHOM HeobXo-
OUMOCTH. ['aarckas KOHBEHIIUS IIOIIBITAAACh PEITUTH OCHOBHEBIE ITpobaeMbI [Tak-
Ta Pepuxa, mporpecc B pa3BUTHH 3TOH 00AacTu IIpaBa ObIA 3aMeTe€H, HO H3-3a
TOTO, YTO KyABTYPHOE€ IIPaBO HaXOQUAOCH Ha paHHEM CTaIUU CBOEr0 pPa3BUTHM,
He BCe IIPOOAEMBI OBIAW YYTEHBI H3-3a OTCYTCTBHUS OIbITA B UX PEIIeHUH [0].

Ha mporazkeHnn noayBeKa KOHBEHIIUM YCTPaHSIAW HegocTtaTKu llakra Pe-
pUxa, COBEPIIEHCTBOBAaAHW pPa3BHUBAIIIYIOCH I[IPaBOBYIO CHCTEMY II0 OXpaHe
KYABTYPHBIX ILIEHHOCTEeH. B CBda3M C TpyZaMH NIpaBOBEAOB M 3aKOHOTBOPIIEB
B 1999 romy 6b1A moammucaH Bropoii mpoTokoa K ['aarckoit KouBeHIuu 1954 ro-
oa, KOTopbld BCTynuA B cuAy B 2004 rony. B HeEM 4YeTKO ONPEOEAHAOCH, UTO
KYABTYPHBIE IIEHHOCTH OTHOCSTCS K T'PaKIaHCKHUM OOBEKTaM U TOABKO B HC-
KAIOYUTEABHBIX CAy4dadX, CBA3aHHBIX C MECTOIIOAOKEHHUEM HEABHKHMBIX IIEHHO-
CTEU YeAOBEYECTBAa, OHU MOTYT HCIIOAB30BAThCH B BOEHHBIX IIEAIX [2].

MHorue TEOpPEeTHKH IIpaBa IIoAaraloT, YTO IPUHIUII HEHTpaaUTeTa ydpe-
XKIOECHUN KyABTYPbI HE CaMOpPEaAu3yeM Ha TEPPUTOPHSAX OKKYIIHPOBAHHBIX T'OCY-
[JapCTB, OaKe Y4YUThIBad BHECEHHBbIE B H3Ha4daAbHBIH TeKcT [lakTa Pepuxa mo-
IIpaBKH, I[IOCKOABKY II€EHHOCTH OKKYIIMPOBAHHOTO I'OCyJapCTBa IIOCTEIIEHHO 3a-
MEIAI0TCS IIEHHOCTSIMU TocygapcTBa-arpeccopa [7].

OuyeBUOHO, 4TO MEXAYHapOAHBIM OOrOBOP O COXPAaHHOCTH KYABTYPHOTO
HaCA€Usl IIPOIIEA Yepe3 MHOIO 3TalloB pa3BUTHS. Ha HpoTsakeHHUH IoAyBeKa
3aKOHOTBOPIIbI VYUTBHIBAAU pa3Hble IIOAUTHYECKHE COOBITHS, 32 OCHOBY CO3[a-
HUS HUOEaABHOT'O JOKYMEHTA, PETAAMEHTHUPYIOIIEr0 COXpPaHEHHE BCEMH CTpaHa-
MU YE€AOBEYECKOTO [JOCTOSIHUS OpaAu IOAYYEHHBIH HCTOPHUYECKHU OIIBIT, HO IIPHU
BCEX VKa3aHHBIX YCAOBHAX H [AWHAMHYHO pPa3BHUBAIOIIUXCS IIOAUTHYECKHUX
HaCTPOEHULIX CTPaAH HET BO3MOXKHOCTHU BOIIAOTHUTH B KHU3Hb JOKYMEHT, pPEIIaio-
it Bce IpobaeMbl, CBsI3aHHBIE C OXPaHON KYABTYPHBIX IIEHHOCTEH.

HecMmoTpsa Ha MHOTOYHCAEHHBIE HaydHbIE HCCAENOBAHUd, IIOCBSIIIEHHBIE
[TakTy Pepuxa, MexXAyHapOAHBIH OOTOBOP TaK OO0 KOHIIA M HE OBIA OCMBICAEH,
II0OTOMY 4YTO, uU3ydasst 6buorpacdpuio H.Peprxa, Mbl BHAUM, YTO MAHHBIH YE€AOBEK
IIpocAaBUACS Oaarogaps yHopHoO# paboTe B PasAMYHBIX 00AACTSIX TBOPYECKOTO
Mupa. B Tom umcae — akageMuK ObIA (PHAOCO(OM U, COOTBETCTBEHHO, UAed CIe-
AQTh aKTYaAbHOU [IAS pa3BHUBAIOIINX ITPABOBBIX cHUcTeM XX BeKa IpobaeMy He-
HaJIAE€KAIIIETO COXPaHEHUs] KYABTYPHBIX IIEHHOCTEH He 000IlAach OT CKPBITBIX
3aMBICAOB, KOTOPBIE 4O CHUX IIOp HE pasragaHbl AIOABMH. Pepuxy ypgasoce He
TOABKO IOPHUANYECKH 3aKPENUTh MBICAM, KOTOPBIE JOAXKHBI OBIAM CO30aTh HOBOE
Te4eHUE B 3aKOHOTBOPUYECTBE, HO U CO30AaTh IIEAble MEXKAyHapOoaHble NBUKEHUS
ArOZIeH, TIpUAEePKUBAIONINXCS Uel akageMuka [8, c. 103].

Takum oOpa3oM, 1ocae aHaam3a BaugHUa [lakra Pepuxa Ha pa3sButue
IpaBa B 00AaCTU COXpPaHEHHs KyABTYPHOI'O HACA€AWS, SIBHO BHUIHO, YTO IIOCAE-
OYIOIINE IPUHSATHIE NOKYMEHTHI COXPaHUAU 3aMBICEA IIPOCBETUTEAS, MEXKIyHa-
poAHBIE KOHBEHIIMHU M JOTOBOPBI ONPEAEAWAHU KYyABTYPHOMY HACA€OUIO CIIEIIH-
aABHBIN CTATyC HE TOABKO B BOEHHOE BPEMS, XOTs aKIIEHT COXPaHEHUS CO30aeT-
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Csl UMEHHO OAS OAHHBIX COOBITHI, HO U B MHPHOE, YTO B OOABIIIMHCTBE CAydae
perAaMEeHTHUPYETCS B 3aKOHAX OIIPENEAEHHOr0 rocyJapcTBa.

Bocemnb crarei#t [lakTa Pepuxa crasn oCHOBOU aast POPMHPOBAHUA U IIO-
CTOSHHOTO AWHAMHWYHOIO Pa3BUTHUS IIpaBa [Ad MOAAepPKaHUA NOCTOMHOIO CO-
CTOSIHHUS U 3aIlllUThl OT YI'PO3 KYABTYPHOTO HacA€IHs BHE 3aBHCHMOCTU OT TOTO,
KaKyI0 IIEHHOCTb KasK/10€ UCTOPHUYECKOE JOCTOSIHUE UMEET.

3a 88 aeT MexxayHapoaHbIH goroBop 1935 roma He TOABKO He IIOTEPSA aK-
TYaAbHOCTB, HO U IIPOJOAIKAET OCTaBaThCd (PYHAAMEHTOM [AS COBEPIIIEHCTBO-
BaHUs Y3KOH, HO BaxKHOM 00AACTU IpaBa B YCAOBUSX ITOCTOSIHHOTO ITOAUTHYE-
CKOTO ¥ 3KOHOMHYECKOro mnporpecca. Hemocrarok Ilakra Pepuxa B Bume Haubo-
Aee OOIIero TOAKOBAHHS HOPM MOIKHO CYHUTATh U JOCTOMHCTBOM, IIOTOMY YTO
OIBIT MOCAEIYIOIIUX AET IT03BOAMA ITPABUABHO COOPMHPOBATH HOPMBI, OMUCHI-
BaroIye craThbu [lakTa Ooaee TogpoOHO, aKTyaAbHO A MHUHYBIIIETO BPEMEHH.

BaxHo yyects 3HauuMoOCTh IlakTa Peprxa B coBpemeHHol Poccun. B ycao-
Busax CrielmmasbHOM BOEHHOM oIlepallviy OH NpuodOpeTaeT ocoboe 3HaYeHUe, HO He
B IIOAHOM Me€pe peasu3yloTcd IIpaBHAa, KoTopble mmouyTu 90 AeT Ha3aa U3A0KHUA
B MEXIyHapOoaAHOM OOTOBOpe pPycCKUM akaneMuk. HecmoTpss Ha ycuaus Boopy-
JKEHHBIX cUA Poccuiickoit Pemepanu 3allUINATh OeClleHHbIe KYABTYpPHBIE IIa-
MSATHHUKH, HAXOAdIIUECs HeIaAeKo OT (PpOHTa, COBpEMEHHOE BOOPYIKEHUE, pea-
AU3yS IIEAH HeOpPYKEeCTBEHHBLIX CTPaH, pPa3pylIaloT BCeOoOIee MOCTOSHUE UEeAO-
BeYeCcTBa, OOECIIEHWBAIOT MHPUHIIUIT HE3bIOAEMOCTU OOBEKTOB, KOTOPBHIE HE HC-
MIOAB3YIOTCH B BOEHHBIX IIEASIX U ABASIIOTCS JJOCTOSTHUEM BCETro OO0IIlecTBa.
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RELEVANCE OF THE ROERICH PACT
IN THE MODERN WORLD AND ITS INFLUENCE
ON THE FURTHER DEVELOPMENT OF LAW
IN THE FIELD OF CULTURAL HERITAGE PROTECTION
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Rodion A. Svetlov*

Annotation. This article examines the relevance and impact of the world's first
international treaty on the protection of historical monuments, cultural, scientific and
educational sites both in peacetime and during armed conflicts, called the "Roerich
Pact". This article will examine how this international act influenced the development of
the legal system in the field of cultural heritage protection, what importance it has in
the modern world and which existing treaties contain references to the Roerich Pact.

Keywords: cultural heritage, international treaty, Nicholas Roerich, influence,
relevance, lawmaking.

The consideration of the issues outlined in the scientific article should
begin with a brief historical background. The idea of creating an international
treaty arose in Nicholas Roerich at the beginning of the 20th century, when
during the Russo-Japanese War he analyzed the consequences of armed clash-
es in cities, and later predicted that the technical improvement of military
means of destruction in the future would make the problem of preserving the
world's cultural heritage relevant. Over time, a simple idea began to turn into
practice: in 1914, the Russian artist, archaeologist and writer addressed the
Russian government and the governments of other countries at war with a pro-
posal to ensure the preservation of cultural values, but the proposal remained
unanswered. After an unsuccessful attempt, the idea of creating such an inter-
national treaty was mothballed, work on it was resumed only in 1928, and in
1929 the full text was published in various languages of the world. N. Roerich
accompanied the draft treaty with an appeal to the governments and peoples of
the whole world. The academician's work attracted worldwide attention, many
famous people spoke out in his support, and the creation of special committees
in support of the pact began. On April 15, 1935, 21 countries of the Pan-
American Union signed it, of which 10 countries ratified it [3].
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The ongoing armed conflicts in the modern world tell us that the econom-
ic and political mechanisms of states cannot fully guarantee the preservation of
human achievements, which also applies to cultural heritage in all its manifes-
tations, which is why the issue of preserving monuments, works of art and
other works of humanity is forgotten in wartime and, giving priority to the in-
terests of states, the works of great people, masters of their craft, are erased
before our eyes. History is erased due to the impossibility of contributing to the
preservation of global heritage by generally accepted measures. The Roerich
Pact became the foundation for the development of law in the field of preserving
cultural heritage; it was in many ways ahead of its time and established provi-
sions that are relevant and unchangeable in the modern world. First of all, the
basic principles of the activities of the international organization UNESCO were
derived from its articles. If we draw a parallel with Art. 1 of the Roerich Pact
that “Historical monuments, museums, scientific, artistic, educational and cul-
tural institutions are considered neutral and as such enjoy the respect and
protection of the warring parties. The same respect and protection are enjoyed
by the employees of the above-mentioned institutions. The same respect and
protection shall be extended to historical monuments, museums, scientific, ar-
tistic, educational and cultural institutions both in time of war and in time of
peace” [1] with one of the basic principles of the activities of the United Nations
Educational, Scientific and Cultural Organization (Strengthening the protection
and popularization of cultural heritage) [4], it can be seen that UNESCO only
slightly modified the beginning of the international treaty, adding to it one im-
portant point devoted to the popularization of cultural heritage and, according-
ly, actualizing the issue of protecting this cultural heritage.

The Roerich Pact had a number of obvious shortcomings since its signing
in 1935, one of which was the lack of a system of sanctions and the main idea,
which consisted in respect by all countries of the world of cultural heritage and
the application of measures to protect it, which in the conditions of the ap-
proaching Second World War could not be observed due to the lack of experi-
ence in the application of an international treaty of this format. The heritage of
mankind in those years was not considered an object of civil society, any terri-
torial unit could be used for military purposes.

The most important idea was the legal recognition of the fact that the
protection of culture has priority over any need in the conditions of warfare
and only in the post-war period, when the threat of a new catastrophe had
subsided, many states began to join the Pact, thanks to the possibility of de-
nunciation, which was enshrined in Art. 8 of the Roerich Pact, which stated
that “This Treaty may be denounced at any time by any of the States that have
signed or acceded to it, and such denunciation shall take effect three months
after notification of it to the other States that have signed this Treaty or acced-
ed to it. The entry into force of the Treaty was witnessed and signed on behalf
of their governments by the plenipotentiary representatives of the States after
the full exercise of their powers in the appropriate and due form and they af-
fixed the Treaty with their seals, putting the date opposite their signatures” [1].

The countries that signed the international treaty agreed to improve the
legal system in the area of ensuring patronage and respect for cultural values,
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and the Banner of Peace became the main instrument of protection. The par-
ties that signed the Nicholas Roerich Pact used it to designate monuments,
museums, educational and cultural institutions, thereby assigning a neutral
status to national and private monuments in times of danger. Academician
Roerich's desire to make the act universal, to force all countries of the world
to ratify it under a stream of convincing arguments, was due to the fact that
the neutrality of immovable heritage could be preserved in such a statute only
if any kind of conflict arose between countries that had joined the interna-
tional treaty.

All civilized countries of that time were loyal to Roerich's statement,
therefore, despite the shortcomings of this document listed above, for the first
time in world history, measures began to be taken at a universal level to re-
solve the global issue of preserving cultural heritage at any time, regardless of
whether it is military or not [5]. An example of the influence of the international
treaty under consideration on modern organizations and associations in the
field of protecting cultural values in the event of an armed conflict was given
above, and it is important to mention that this is not the only example of the
influence of the document's provisions on policy in this area.

The popularization of the Roerich Pact was first undertaken and contin-
ues to be undertaken by the UN and UNESCO. The activities of the said asso-
ciations use the general provisions of the international treaty in order to more
broadly and more applicable to existing conditions reveal the meaning of the
articles written by Roerich, and to take into account all the subtleties and
complexities that may arise in the improvement of the legal system and the
formation of social movements that agitate and promote the preservation of
human heritage.

The result of using the academician's work can be considered the Hague
Convention of 1954, which states that cultural values should not be the object
of hostile actions and should not be used for purposes that can cause damage
by their influence, but this conclusion does not specify cases when objects of
movable and immovable cultural heritage are used in the event of unavoidable
military necessity. The Hague Convention attempted to solve the main prob-
lems of the Roerich Pact, progress in the development of this area of law was
noticeable, but due to the fact that cultural law was at an early stage of its de-
velopment, not all problems were taken into account due to the lack of experi-
ence in solving them [6].

For half a century, the conventions eliminated the shortcomings of the
Roerich Pact, improved the developing legal system for the protection of cultural
values. In connection with the works of lawyers and legislators, the Second Pro-
tocol to the Hague Convention of 1954 was signed in 1999, which entered into
force in 2004. It clearly defined that cultural values are related to civilian objects
and only in exceptional cases related to the location of immovable values of hu-
manity, they can be used for military purposes [2]. Many legal theorists believe
that the principle of neutrality of cultural institutions is not self-realizing in the
territories of occupied states, even taking into account the amendments made to
the original text of the Roerich Pact, since the values of the occupied state are
gradually replaced by the values of the aggressor state [7].
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It is obvious that the international treaty on the preservation of cultural
heritage has gone through many stages of development. Over the course of half
a century, legislators took into account various political events, took the histor-
ical experience as a basis for creating an ideal document regulating the preser-
vation of human heritage by all countries, but under all the indicated condi-
tions and the dynamically developing political sentiments of the countries, it is
not possible to implement a document that solves all the problems associated
with the protection of cultural values.

Despite numerous scientific studies devoted to the Roerich Pact, the in-
ternational treaty has not been fully understood, because, studying the biog-
raphy of N. Roerich, we see that this person became famous thanks to his per-
sistent work in various areas of the creative world. In particular, the academi-
cian was a philosopher and, accordingly, the idea of making the problem of im-
proper preservation of cultural values relevant for the developing legal systems
of the 20th century was not without hidden intentions that have not yet been
unraveled by people. Roerich managed not only to legally consolidate the
thoughts that were supposed to create a new trend in lawmaking, but also to
create entire international movements of people adhering to the ideas of the
academician [8, p. 103].

Thus, after analyzing the influence of the Roerich Pact on the develop-
ment of law in the field of preserving cultural heritage, it is clearly seen that
subsequent adopted documents preserved the idea of the enlightener, interna-
tional conventions and treaties determined a special status for cultural herit-
age not only in wartime, although the emphasis on preservation is created spe-
cifically for these events, but also in peacetime, which in most cases is regulat-
ed in the laws of a particular state.

Eight articles of the Roerich Pact became the basis for the formation
and constant dynamic development of law to maintain a decent state and
protect cultural heritage from threats, regardless of the value of each histor-
ical asset.

For 88 years, the international treaty of 1935 has not only not lost its
relevance, but also continues to be the foundation for improving a narrow
but important area of law in the context of constant political and economic
progress. The disadvantage of the Roerich Pact in the form of a more general
interpretation of the norms can also be considered an advantage, because
the experience of subsequent years has made it possible to correctly formu-
late the norms describing the articles of the Pact in more detail, relevant to
the past.

It is important to take into account the significance of the Roerich Pact in
modern Russia. In the context of the Special Military Operation, it acquires
special significance, but the rules that the Russian academician set out in the
international treaty almost 90 years ago are not fully implemented. Despite the
efforts of the Armed Forces of the Russian Federation to protect priceless cul-
tural monuments located near the front, modern weapons, realizing the goals
of unfriendly countries, destroy the common heritage of mankind, devalue the
principle of the inviolability of objects that are not used for military purposes
and are the property of the whole society.
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PEAUTHO3HBIE HEHHOCTH
KAK OCHOBA ¢OPMHPOBAHHSA MOPAAH H ITPABA

O.0. TepmaHeHKO

AHHOTanHA. ABTOP CTATbU HA OCHOBE COIIOCTABACHUS W aHAAW3a PEAUTHO3HBIX
TEKCTOB U IIPABOBBIX KOHIIEMIIINI PA3AHUYHBIX CTPaH AEMOHCTPUPYET BECOMOCTb PEAUTHO3-
HBIX IIEHHOCTe#l B COBpPEMEHHOM IIpaBe 3amaAHbIXx cTpaH. Ocoboe BHHUMAaHUE YOEASIETCS
XPUCTHAHCKUM LIEHHOCTSIM, BAUSHHE KOTOPBIX Ha 3alaJHOe IPaBo ObIAO IPHUOPUTETHBIM.

KAroueBbIe CAOBA: XPUCTHAHCTBO, PEAUTHO3HBIE IIEHHOCTH, 3aIlaJHOE IPaBo.

€AUTHO3HbIE IIEHHOCTH, TO €CThb MOPAaAbHbIE OPUEHTUPHI, UCTOYHU-

KOM KOTOPBIX SIBASIFOTCSI PEAUTHO3HBIE IIPEACTAaBACHUY, HEU3MEHHO

HaxXxoOdT OTpPazK€HHE B MeHTaauTeTe Hapoaa. OHH OIIPEAEAdIOT €ro

ObIT, KyABTYPY, MHUPOBO33pPEHHE, MOPaAb, KOTOpasi, B CBOIO Oue-

penp, ornpeneadeT rmpaBo. OgHAKO BO MHOXKECTBE KYABTYP TOBOPUTH
O BAUGHHUH PEAWUTHH Ha IIPaBO HE NPHUXOAUTCA UMEHHO H3-3a UX TECHOM CB43H,
paBUAbHee OBIAO ObI OOBSICHATH CXOXKECTh HOPM HE MX B3aUMOBAUSHHEM, a 00-
MM HCTOYHHUKOM, KakK B Teopuu MOHOHOpM A.M. Ilepmuna. Orta Hepasaeab-
HOCTb OCOOEHHO 3aMeTHa IIPU PaCCMOTPEHUU APEBHUX OOIIECTB, OTHOCHUTEABHO
TOMOTE€HHBIX II0 CBOEMY PEAMTHO3HOMY COCTaBy. B HHUX pEAUTHO3HBIE U IIPABO-
Bble HOPMBI BooOIIe He AU PEePEeHITUPYIOTCH.

Hanpumep, npaBoBoii naMaTHUK [IpeBHel Urnun «Kuura 3akonos Many»
Ha4yWHaeTCd C TOro, Kak MH(OAOTHYECKHH MaHy IOBECTBYET O COTBOPEHUHN MU-
pa [3, c. 25], a CeameHHble TeKCThI, ITOYUTAIOIIHECS IPEACTABUTEASIMH BCEX
aBpaaMHUYeCKUX PeAUTrHi, cozmepkaT B cebe, KO BCEMYy IIpPoOYeMy, U 3aKOHBI, pe-
raaMeHTHpoBaBlINe XKU3Hb B Uynetickom llapcrBe [4]. IMeHHO mosToMy mOas
U3y4YeHUs TOT0, KaK PEAHNTHO3HbIe IIEHHOCTH BO3IEUCTBYIOT Ha IIpaBoO, OOAbIIIEe
OAXOASAT TOCyJapCTBa C JOMHHHUPYIOIIMMH MHUPOBBIMHU, a HE TPAaAUIIMOHHBIMU
peaurusaMu. B 0coOOeHHOCTH Te M3 HUX, KOTOPbIe He CCHIAAIOTCS Ha PEAUTHO3HBIE
HCTOYHUKHU HAIIPSAMYIO, CIIA€TAs PA3ANYHBbIE HOPMBI BOEIHUHO.

Takas cutTyanusa Kak pa3 XapaKTepHa [As 3allagHbIX CTPaH, OOABIIHH-
CTBO KOTOPBIX y2K€ HE 3aMMCTBYET PEANUTHO3HBbIE HOPMBI HAIIPAMYIO, U3-3a YETro
BCEOXBATHIBAIOIIEE BAHUSHHUE PEAUTHH MOXKeT OBITh He Tak odeBUAHO. Caenmyer

’ Fepmanenko [Hapeksa [JaHuHAOBHA, crTyaeHTKa NOpuamyeckoro gakyabrera PrOBY
BO «®unancoBbI# yHHUBepcuteT Ipu [IpaBureabcrBe Poccuiickoit ®enepanumr. E-mail: 230980@
edu.fa.ru.
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BepcuretT npu [IpaButeascTBe Poccutickoit depepanunr», JOKTOP IOPUANYECKUX HAYK, KaHOAUOAT
duaocodpckux HayK, AoueHT. E-mail: anna0710@yandex.ru.
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TaKzKe [OAYEPKHYTh HEOJHOPOAHOCTh PEAUTHO3HBIX IIeHHOCTeH. M3-3a Toro, 4To
YPOBEHb OCBENOMAEHHOCTH O PEAUTHUSX IIOL BAUSIHHEM pPa3BUTHUS MaTepHaAU-
CTHUYECKUX HUOEH IBAGETCHI JOBOABHO HU3KHUM, PEAUTHH 4aCTO BOCIIPUHUMAIOTCH
KaK B3auMo3aMeHsieMble. OMHAKO PEUIeHUd 3THYECKHUX M II€HHOCTHBIX AUAEMM
MOTYT OCTATOYHO CHABHO PA3HUTHCS OT KOH(PECCUH K KOH(ECCHUH.

Hampumep, MHAYUCTCKUM oObIyall caTu (CaMOCOK:KEHUE BIOBBI) ObIA OBI
COBEPIIIEHHO HEIIPHEMAEM B aBpaaMHYeCKUX peaurusx. Vawm, ecan OpaTb B IIPH-
Mep Ooaee COBpeMEHHbIE KOHIIENIIMH HHAyH3Ma (KOTOPBIH yxKe BobOpaa B cebs
O6ynausM, npusHaB Bynny aBatapom Buniny): BbICBOOOXKAEHNE aTMaHa (YHUCTOTO
CO3HAHUS) OT HAAIO3UH (AIOOBIX JKeAQHUH, IPUBA3aHHOCTEH, HACHTUYIHOCTH) [6],
B XPHCTHAHCTBE BOCIPHHHUMAETCH KpaiiHe HeraTHBHO, INPaKTHYECKH IIpHUpaB-
HUBaeTcs K caMoyouiicTBy [8].

Takue pasanyusa Aerdye IIPOAEMOHCTPHUPOBATH Ha IIpHUMeEpax U3 HUCTOPHUHU.
CyliecTByeT HEMaAO CAydaeB, KOTZa OAUH U TOT K€ MHCTHUTYT CTAAKHBAACH C pas-
AVYHBIMH BEPOBaAHHAMHU: IIOCAE pacIpocTpaHeHud Ha Pycu nmpuHaTOoro €t xpu-
CTHAHCTBA 3allpelllaA0Ch IIPOIIBETABIINY IIPHU sI3bIYeCTBe OObIYalli KPOBHOU Me-
ctu [14], a B ucaaMmckux crpaHax XIX Beka, CTOAKHYBIIIUXCS C 9KOHOMUKOU 3a-
raga, IosgBASETCS HAed HCAaMCKOro 6aHKHWHTIa, HE OCHOBAHHOI'O Ha B3MMaHUU
IIpoleHTOB [7]. TakuM 00pa3oM CTAHOBHUTCH OYEBHUIAHOM HECXOXKECThb LIEHHOCT-
HBbIX, HOPMATHUBHBIX U IIPOYHUX YCTAHOBOK B Pa3AWYHBIX BEPOBAHUAX U OpPraHU-
30BaHHBIX peAauruax. IIposaBasgeTca U Heu3bexKHOEe BAHIHHE 3THX YCTaHOBOK Ha
IIPaBO Pa3AUYHBIX CTpaH. IMEHHO IO3TOMYy Jasee BHHMAaHHE CTOHUT COCPEAOTO-
YHUTh UMEHHO Ha II€HHOCTSX, XapaKTEePHBIX OAS XPHUCTHAHCTBA, a HE Ha PEAUTH-
O3HBIX IIEHHOCTHAX B II€eAOM. TOABKO PacCKpBIB CoAepzKalllecsd B HUX OTAMYHUL OT
APYTHUX CUCTEM IeHHOCTeH, Oy/1eT BO3MOXKHO 3aMETUTh UX IIEHHOCTHOE BAWUSHUE
B IIOAOXKEHUSIX HOPMaTHUBHO-IIPABOBBIX aKTaxX 3amaja.

Briao OB 6€eCCMBICAEHHO OCIIapUBaTh TOT (PAKT, UTO U3 BCEX CYIIECTBYIO-
IIIUX PEAUTHH Hauboablllee BAUSHHE Ha COBPEMEHHOE 3allafHOoe IIpaBO 0Ka3aA0
MMEHHO XPHUCTHAHCTBO. BaugnHue llepkBu ObIAO HeHICTBUTEABHO BCEOOBEMAIO-
1M, UM IIPOIINTaHa BCS HCTOPHUS Pa3BUTHUS 3alagHOM MBICAW, BBIHOIIIEHHOM
MOHAaCTBIPIMU U yHUBepcUuTeTaMu. CAebl 9TOr0 BAUSHHUSA B TOM HAM HHOM CTe-
IIEHU COXPaHUWAHNCH B IIPABOBBIX IIPHUHIIUIIAX, IIPOIECCYAABHBIX OObIYasaX, 3aKO-
Hax Bcex cTpaH 3amagHodi EBpombl m AMepuru. [as Toro, 4robbl UX OoOHapPY-
KUTb, CTOUT CIIepBa BBIAEAUTH T€ OCOOEHHOCTH, KOTOPBIE XapaKTePHBI AAST MH-
POBO33peHUs OOABIITMHCTBA XPUCTUAH.

[TepBo#f M3 HUX MOXKHO Ha3BaTh IIPUHIIUII, KOTOPBIN BBIAEASET XPUCTHUAH-
CTBO Cpeay APYTHUX aBpaaMH4YeCKHX peAuruii. B cpaBHeHUU ¢ Uynan3MoM U HC-
AaMoM [12] XpHUCTHAHCTBO yAeAseT OOAbIlle BHUMAHUY BHYTPEHHEMY COCTOSHHUIO
4YeAOBeKa, YeM €ero IIOCTyIIKaM (KaK, HalpHMep, B IpHUTYe O MbITape U dapHu-
cee), U B IIEAOM IPEHEOPEKUTEABHO OTHOCUTCH K PUTyaAaM HAHU [AEAaM, HCIIOA-
HAEMBIM «IASl TAAOYKI» («cybboTa [As deaoBeKa, a HE YEeAOBEK JAS CyOOOTHI»
(EBanreane or Mapka 2:27), < ecan a4 pa3maM Bce UMEHHE MO€ U OTAaM TEAO
MoO€ Ha COXKIKEHHeE, a AI00BU He UMelo, HET MHE B TOM HHUKaKOM moab3wD ([IepBoe
rocaanue arocroaa [TaBaa K Kopundgsaunam 13:3), «bykBa ybuBaeT, a OyX KHUBO-
TBOopUT» (BTOpoe mocaanme amnocroasa [aBaa Kk Kopuudanam 3:6).

[Toaygaercs, yro CegaiuenHoe [lucanme 3amaeT TOABKO 00Ilee HarpaBAe-
HHE AT COBEPIIEHCTBOBAHUS YeAOBEKa (CaMOIIOXKEPTBOBaHUE, AIOOOBB K OAMIK-
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HUM), a IpaKTUYECKHE BBIBOABI U3 HETO AeAaeT CBAIIEHCTBO («MICTHHHO roBOpIO
BaM: 4YTO BBI CBSIKETE Ha 3€MA€, TO OyZeT CBsS3aHO Ha Hede; 1 YTO pa3pelInTe Ha
3eMAe, To OyneT paspenieHo Ha Hebe» (EBanreaue ot Matdes 18:18) [10]. Bos-
MOZKHO, UMEHHO 3Ta PacCIIABIBYATOCTb B OIIPEAEACHUH ITPABHABHOIO I103BOAHWAA
BO3HUKHYTH CTOAb OOABIIOMY KOAWYECTBY Pa3HOOOPa3HBIX PEAUTHO3HBIX, IIpa-
BOBBIX U 9TUYECKHX VUE€HUU Ha XPUCTHAHCKOM 3allafie, U KaxKJaoe U3 HUX ycTa-
HaBAWBaAO CBOU PaMKH J03BOAEHHOTO [18].

JpyTuM IIOCAEICTBHEM TAKOTO IIOAXOJA CTAAO BO3HHUKIIIEE B IIOCAEICTBUU
Ooablllee BHUMaHUE IIpaBa K BHYTPEHHEMY COCTOSIHUIO deaoBeKa. [IAd [AeMOH-
CTpallMy 3THUX U3MEHEHHUH NOCTATOYHO CPaBHHTBH COBPEMEHHOE M aHTHYHOE II0-
HHUMaHHEe KOHIENIMK BUHBI. OCHOBOIIOAAQraloIUM A XPHUCTHAHCTBA TaKiKe
SIBASIETCS OIIYIIEHHE HECOBEPILIEHCTBA MUpa U Aofel, ITOCTOSIHHOI'O CTPEMAE-
HUS K COBEPUIEHCTBOBAHUIO CYIIIECTBYIONIETO ropdaka [16].

B coueTaHuu c yxKe 0603Ha4YE€HHBIM BBIIIIE OTCYTCTBHEM TOYHBIX HHCTPYK-
Ui 10 o0yCcTpOUCTBY cIipaBenamuBoro odbmiecrBa ([IucanHue nepenaetr TOABKO
«oyX») OHO oOpasyeT IIpeKpacHbIE YCAOBHUL OAd PA3BUTHA Pa3sHOOOPA3HBIX KOH-
eI eCTECTBEHHOIO IIpaBa. YKe CyIIeCTBOBAaBIIIEE /10 ITOIBACHUS XPUCTHAH-
CTBa, OHO IIOAYYaeT HOBBIH TOAYOK K Pa3BUTHIO, B Pe3yAbTaTe KOTOPOTO ITOSIB-
AsSIeTCS Hed IIpaB YeAOBeKa, OXPaHsSIEeMbIX BHE 3aBHCHUMOCTU OT €TO ITOAOXKEHUS
HAM OTHOLIEHHUI K HapyIIHuTealo [11] (1 BHe 3aBHCHUMOCTH OT [asKe CaMbIX Ype3-
BBIYaHBIX 00CTOSITEABCTB: BOBHUKAET KOHIIETIIINS BOEHHBIX IIPECTYIIAeHUH [5]).

Eie ogHuM npaBOBBIM HOBIIIECTBOM 3allafia, y»Ke€ Hepas3AeAbHO C HUM ac-
COITMUPYIOIIMMCSI MOZXKHO CYHUTATH U TEOPHIO OOIIECTBEHHOTO J0TOBOpA ITPOUC-
XOXKIOEHHUS rocygapcTBa. OTy HUAEI0 PAL UCCAENOBAHUM TaKKe BO3BOAUT K CB4d-
IEHHBIM TeKcTaM: caMu Berxuii u HoBbeIll 3aBeT SBAAIOTCH, IO CYTH CBOEH,
CcTapbIM M HOBBIM JOTOBOPOM, PETYAHPVIOIIMM OTHOIIEHUS MexXay borom u aroab-
Mu. 13 5TOM KOHIIEMIINH BAACTH KaK CBOOOIHOTO BOAEHUIBIBACHUS 00€HUX CTOPOH
3aKOHOMEPHO BO3HHKAaeT Hes pa3BUBaThb OTHOIIEHHS MEXKAy IIpaBUTEAEM
(HamecTHUKOM Bora) u ero moamaHHBIMH IIO aHAAOTHYHOM Mozeau. Cam ¢akT
IIPEeMCTBEHHOCTH MEKY PEAHUTHO3HBIM U OOIIECTBEHHBIM JOTOBOPOM OTMEYAA-
Ccd U CaMHMHM CTOPOHHUKaMM KoHilenuuu: B. Crimuo3o#t u T. ['o66coMm [13].

[pyro#i BasKHOM IIEHHOCTBIO XPUCTUAHCTBA ABASETCS BHYTPEHHSS CB00OO-
fga. XpUCTHAHCTBO Ha ONBITE€ MHOXKECTBAa MYy4YE€HUKOB [I0Ka3aA0, YTO YEAOBEK
MOKeT OBITh HE3aBUCHM B CBOUX JEHCTBUSX I10[ THETOM AIOOBIX yTpo3 U 00CTO-
ATEABCTB, a BHEIIIHee IIPUHYXK/EHHE, B TaKHX CAy4Yasdx, OKa3bIBAeTCHd IIPOCTO
0eCCMBICAEHHBIM. DTO OTKPBITHE U ODECIIeYHAO HaCeA€HHE MHOTHUX CTpPaH CBO-
Oomamu B OoAee IPUBBIYHOM IIOHMMAaHHU: CBOOOOON COBECTH, CAOBA, BEPOHUCIIO-
BeaHUsd. XPUCTHAHCTBO TaKXKe IIPUBHECAO B MUP HOBOE ITIOHHMAaHHE CIIpaBe]l-
auBocTH. B BerxoM 3aBeTe raaBeHCTBYIOIIUM 3aKPENAIETCS IIPUHIINI TaAHOHA,
Torza Kak B HoBOM 3TOT IIpHHIMI IIPEOOAEBaETCs. BMECTO HCKAIOUHUTEABHO
KapaTeAbHOM (QYHKIIMH 3aKOHOB IIOSIBASETCHA HAEs «BPa3yMAEHHs» (IIOIIBITKHU
HUCIIPaBHUTh YEAOBEKA: €CAHM He BO3[IaBaTb 3A0M 3a 3A0, a IIOACTaBUTH APYTYIO
IIEKy, TO «OOMIKAIOLINM, OyAy4dH IIPUCTBIKEH, HE TOABKO HE HaHECEeT BTOPOro
yaapa, XoTd ObI OH ObIA AIOTEE BCSIKOTO 3Bepsi, HO M 3a MNEepPBbIH OyaeT KpaiHe
06BHUHATE cebs» [15]). iMeHHO Oaaromaps 3ToM uaee B 3allaHOM IIpaBe IIOCTe-
IIEHHO pa3BHAACh CTOABb BBIIEASIONIAS €r0 CHCTeMa YTOAOBHOIO IIpaBa, BbBIMIOA-
HSIIOIIIETO TelepPh He TOABKO KapaTeAbHYIO, HO U UCIIPABUTEABHYIO (PYHKITHUIO.
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[ITupoKo pacrpoCTPaHEHHON Ha COBPEMEHHOM 3alafle LIEHHOCTBIO, IIOIly-
ASIPU3UPOBAHHON XPHUCTHUAHCTBOM, IBASIETCH paBeHCTBO. Ecau nipen Borom «Het
HUu Eanuna, Hu Uynes, Hu obpe3aHus, HU HeoOpe3aHUs, BapBapa, Ckuda, paba,
cBobomHoro» (ToakoBanme CBaroro MoanHa 3aaroycra Ha EBaureame ot Mar-
desa 5:39), To He TakKe AU JOAKHA BOCIHPUHUMATH AIOAEH BAACTb, IIOCTABAEH-
Hasa Borom? HoBbiff 3aBeT Takxke 3aTparuBaeT mpobaemy GorarcrBa. Hakomae-
HUe 0e3 MHUAOCTBIHU cunTaeTrcs OeccMmbicAeHHBIM («Ho Bor ckazaa emy: 6e3ywm-
HBIM! B CUIO HOYBb AYyIIy TBOIO BO3BMYT y Tebd; KOMY K€ JOCTAHETCS TO, YTO ThI
3aroroBuA» ([Tocaanme anocroaa ITaBaa K Koaoccgram 3:11), 6oraTcTBo caMo II0
cebe He aBasgeTcda Oaarom, a 6eQHOCTDH IlepecTaeT UTHOPHUPOBATHBCHA H3-3a TOTO,
4TO OHA II0CAaHA B HaKa3aHHe deAaoBeKy. boppba ¢ 6eICTBEHHBIM IIOAOKEHUEM
OPYTUX AIOAEH ITOCTENEHHO BXOAUT B O0IECTBEHHOE CO3HAHHE, B KOHIIE KOHIIOB
Haxoad BBIXOI U B IIOAUTHKE.

Bce 3TH LIEHHOCTH MOBAHSGAN Ha Pa3BUTHE MOPAAHW, HO CTOUT HIPHUHSATH BO
BHHMAaHUE U T€ BO3/AeHCTBUS, PE3yAbTATHI KOTOPBIX ONO0OPSIOTCH HE BCEMHU XPHU-
cTuaHaMHu. B cBa3u c yrpatoit PuMmcko-KaToangeckoii LlepKoBBIO aOCOAIOTHOTO
aBropurera B XIV-XVI BB. B EBpoIie IogBUAOCH MHOXKECTBO A€HOMUWHALIUM, 3a-
4acTyio TpakTyrolnux CedgineHHoe [lucaHue HNpsaMO HIPOTHUBOIIOAOXKHBIM APYT
opyry obpaszoM. MIMEHHO MO3TOMY ITPOSIBAEHUS XPUCTHAHCKUX BAUSHHH MOTYT
IIPUHUMATh caMble HEOXKHAaHHbIe (DOPMBI.

OpxHoi 13 TakuX POPM MOZKHO CUHTATH CaM OTXOJl OT PEAUTHH, CEKyASpH3a-
LIUIO0 ODIlleCTBa — TEHIEHIIHUIO, BCEé OoAee 3aMETHYIO Ha 3amajie, a I1oJ] €r0 BAUSHU-
€M U B OCTaABHOM MHpPE. XOTb HEKOTOPBIE U CYHUTAIOT IIPUYHMHOMN CEKyAdpHU3alluU
YCTaAOCTb OT PEANTHO3HBIX BOMH [9]|, HEKoTOphle HccaenoBaTeau [19; 21| yrBep-
XKOAIOT, YTO HUOed CBETCKOI'O IoCyJapCTBa BOCXOOUT K IIPOTECTAHTU3MY, TaK KaK
nMeHHO Pedopmariysa mopommaa Haer0 HeobsI3aTEeABPHOCTH BHEIIHUX ITPOSIBACHUH
PEAUTHH IIPU HAAWYHUU «AMYHBIX» OTHOIIeHUM ¢ Borom. Brlmie yzke Obira YIIOMSHY-
Ta «BHYTPb-OPHEHTHPOBAHHOCTE» XPHUCTHAHCTBA, OTHAKO €€ IIPOSIBAEHHSI B paMKax
arIOCTOABCKOTIO IIPENAHMA U IIPOTECTAHTCKOIO TOAKOBAHUA CUABHO Pa3AWYHBI.

Kaaccuueckuii cocraB HoBoro 3aBeTa cobAlOgaeT HIOeaABHBIA OasaHC
MeXAy UHAUBUAYAAU3MOM U KOAAEKTHUBU3MOM. C OJHOUM CTOPOHBI, AEAAETCHI aK-
IIEHT Ha AWYHOCTHU 3a CYET OTIAEAEHHS €€ OT «MHUpa» («eCAH KTO IIPUXOAUT KO MHe
¥ He BO3HEHaBHIUT OTIIAa CBOEr0 M MaTepH, U KeHbI U nereil, u OpaTbeB U ce-
cTep, a IIPUTOM U CaMOM KH3HH CBOeM, TOT He MOXKeT ObITh MouM ydeHUKOM»
(EBanreaue ot Ayku 14:26), ¢ Apyroii — Ha 3Ty OCBOOOAMBIIIYIOCH AUYHOCTDH BO3-
AQraeTcss OTBETCTBEHHOCTH 3a VAYYIIIEHHE 3TOT0 MHUpa U3HYTPH, OyOydIHU «COABIO
3eMAn» («EcamM 3Ke KTO 0 CBOMX B OCOOEHHO O JOMAIITHUX He IIeYeTCHd, TOT OTPEK-
cd OT Bephl U XyxKe HeBepHoro» ([lepBoe nmocaanue arocroasa ITaBaa Kk Tumodero
5:8), «Bcakasa aymia ga 6ymet mokopHa BeIcIIUM Baactam» ([TocaaHme amocroaa
[TaBaa k Pumagunam 13:1)).

B mporecranTn3Me ropas3no O0ABIIUN aKIEHT AeAaeTCs Ha UHANBUAYAAb-
HYIO BEpy (IPH TOM eIlle U He 00s13aTeAbHO BBIPAZKAIOIIYIOCH B AeAax (AyrcOypr-
CKoe ucnoBenaHue, 4 aptukya) [10], 4To mocTeneHHO ¥ IPUBOAUT K IIOIBAEHUIO
B HoBoe Bpemda uaeu o ToM, YTO TOCYZapCTBO MOKET OBITH aOCOAIOTHO CEKYASpP-
HBIM, HEHTpPaAbHBIM II0 OTHOLIEHHIO K PEAUTHH, KOTOpasd CTAaHOBUTCS AMYHBIM
neaoM kKazkaoro. OgHako, KaK MOXKHO ITIOHATH M3 IIPUBEAEHHBIX BBIIIE ITPHUMeE-
POB, caMO HaAW4dMe 3aKOHa O3HadaeT OoTAady HPeAIOoYTeHHd OMHOM U3 CUCTEM
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MOPaAbHO-HPABCTBEHHBIX ILIEHHOCTEN, a 3HA4YUT U OAHOU U3 PEAUTHH. DTO HpPHU-
BOJIUT K MHOXKECTBY IIPOTHBOPEYHH, KaK, HAIIPUMEpP, KOTrJla CBETCKOe rocyaap-
CTBO, I'Zle BCE PEAUTHH paBHBI II€pe 3aKOHOM, 3allpellaeT HOoLIeHHe OYpPKHUHU
(KymaaBbHBIM KOCTIOM, COOTBETCTBYIOIMIH HopMaM miapuata) [20].

Henpocto HaiiTH cucTreMy II€EHHOCTEH, OTPHULAIOIIYI0 HEITPUKOCHOBEH-
HOCTB JKM3HU, OJHAKO U 3[eCh BO3HHUKAIOT pa3Horaacus. B Bompoce mpumeHe-
HUd 3BTaHa3uU LlepKBU JOBOABHO €IUHOAYINHEI [1]: pu3udecKue cTrpagaHus He
CUHUTAIOTCS [JOCTATOYHBLIM OIIpaBHaHHUEM A CAMOBOABHOT'O yXoJa M3 3KU3HU,
a BOT HacueT abOpPTOB U KOHTPALIEIIIINY MHOIJa BO3HUKAIOT CIIOPhI. BOABIITHHCTBO
XPHUCTHAH CYUTAET, YTO KU3Hb HAUYMHAETCd C MOMEHTA 3a4aTHs, OJHAKO B camMoOu
Bubanu (B oTanmdHe OT CBATOOTEYECKHUX IIPEAaHUI) Ha 9TO COAEPKATCS HOBOAB-
HO KOCBEHHbIEe yKa3aHud [17]|. 9To mo3BoageT HEOOABIION YacTH IMPOTECTAHTOB
OTCTauBaTh IIPABO KEHIIUH Ha aboOpT B CAydae yI'po3bl POLOB AL KU3HU. [Ipu
5TOM HHTEPECHO OTMETHTH, UYTO B YCAOBHUHU OTCYTCTBHUSI XPHUCTHAHCTBA B 3TOHU
cchepe ckopee Bcero neHcTBOBaAM ObI HOPMBI PUMCKOIO ITpaBa, IPeaOoCTaBASIB-
II¥e IIpaBO paclopsxKaThCs KU3HBIO AEeTeM OTIly, a He MaTepu. B momoaHeHue
CA€QyEeT OTMETHUTH, YTO CIIOP O MOMEHTE BO3HUKHOBEHHS >KH3HHU BAUSET U Ha
ApyTHe MEeIUIIMHCKUE IIPOLenypPhl: aOOPTUBHBIMH NPU3HAIOTCHA OOABINIAS 4acCTh
CpenCTB KOHTpPAIIEMIUU U, B HEKOTOPBIX CAydasiX, IpeHaTaAbHas JUAarHOCTHKA.

B mpomoaxkeHne TEMBI CA€AyeT OTMETHUTH, YTO cepa CEMENHBIX OTHOIIIe-
HUH Oblra IOPUCOUKIINEN peanruu co BpeMmeH CpenHeBeKOBbsi. Celiyac ee BAMs-
HHUE COXPaHEHO AMIIb YaCTHYHO, HO BCe ellle 3aMeTHo. Hacaemuem peauruu
B cdepe OpadyHO-CeMEHHBIX OTHOIIEHHH MOXKHO CUHTATh: 3alpeT MOOHOPCTBAa
CIIEPMBI M CYPpPOTaTHOIO MaTepPHHCTBA (CUHTAIOTCH (popMaMHU IIPEAI00OIesSHUS)
[22], 3amrpeT 3aKAOUeHNS Opaka MeKAy CBOOHBIMU OpaThsIMHU U cecTpaMu (Berxuii
3aBet, AeBut 18:11), IpensgaTcTBUA K pa3BOAy U IIOBTOPHOMY Opaky («A BCTYITUB-
IIM B Opak He g [oBeAeBalo, a ['ocrionk: keHe He pa3BOAUTHCS C MYZKEM,- €CAU
JKe pas3BeleTcd, TO MOAYKHAa ocTaBaThcd 0e30pavyHOI0, HAU IIPUMUPHUTHCS C MY-
KEM CBOHUM,- U MYXKYy HE€ OCTaBAdTH KeHbI cBoei» ([lepBoe mocaaHme aroctoaa
[TaBaa k¥ Kopundsuawm, 7:10-11).

B npyrux ciepax gacTHoOro mpana, 0oaee CBI3aHHBIX C SKOHOMUKOH, a IIo-
TOMYy Tropasno 6osee MPaKTHYHBIX, BAUSHHE XPHUCTHUAHCTBA BbIPasKeHHO caabee,
ONHAKO OHO BCe-TaKH eCcTh. Hampumep, HEBO3MOXKHO OTPHUIIATh HAAWUYHE B XpHU-
CTUAHCTBE TaKOH 00IlleueA0BeYeCKON ITEHHOCTU KaK CODOAIOJeHHE TTaMSATHBIX JaT
U IIPa3aAHUKOB, YTO HE MOKET HE OTpaxkaThbCd Ha HOpMax TPYAOBOrO IIpaBa.

M3 Bcero BBIIIECKA3aHHOIO CKAQBIBAETCS [IOCTATOYHOE IIPEACTaBACHUE
0 BE3[ECYIIHOCTH XPHUCTHAHCTBA B IIpaBe COBPEMEHHOTO 3araja, elle pas Iom-
TBEP3KIAIOIIEEe MBICAb O TOM, YTO PEAUTHs BO MHOTOM CAYZKHUT OTIIPaBHOM TOY-
KON pa3BUTUS [IAS BCEM KYABTYpPBI a10XU. Y, KOHEYHO, IpaBoO He SIBASIETCS 3/1eCh
HCKAIOYEHHEM, YTO HEOOXOAMMO YYUTBIBATBL IIPU IIPOLIECCE 3aKOHOTBOPYECTBA
AL TIPEAOTBPAIEHUS ITOSBACHHUSA BHYTPEHHE IIPOTUBOPEUYNBOM CUCTEMBI IIpaBa.
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RELIGIOUS VALUES AS THE BASIS FOR THE FORMATION
OF MORALITY AND LAW

Darya D. Germanenko”

Annotation. The author of the article, based on the comparison and analysis of
religious texts and legal concepts of various countries, demonstrates the importance of
religious values in the modern law of Western countries. Particular attention is paid to
Christian values, the influence of which on Western law was a priority.

Keywords: Christianity, religious values, Western law.

Religious values, that is, moral guidelines, the source of which are reli-
gious ideas, are invariably reflected in the mentality of the people. They deter-
mine their way of life, culture, worldview, morality, which, in turn, determines
the law. However, in many cultures it is not necessary to talk about the influ-
ence of religion on law precisely because of their close connection; it would be
more correct to explain the similarity of norms not by their mutual influence,
but by a common source, as in the theory of mononorms of A.I. Pershits. This
inseparability is especially noticeable when considering ancient societies, rela-
tively homogeneous in their religious composition. In them, religious and legal
norms are not differentiated at all.

For example, the legal monument of Ancient India "The Book of the Laws
of Manu" begins with how the mythological Manu narrates the creation of the
world [3, p. 25], and the Sacred Texts revered by representatives of all Abra-
hamic religions contain, among other things, the laws that regulated life in the
Kingdom of Judea [4]. That is why states with dominant world religions, rather
than traditional ones, are more suitable for studying how religious values
influence law. Especially those that do not refer to religious sources directly,
weaving various norms together.

This situation is typical of Western countries, most of which no longer
borrow religious norms directly, which is why the all-encompassing influence
of religion may not be so obvious. It should also be emphasized that religious
values are heterogeneous. Due to the fact that the level of awareness of reli-
gions is quite low under the influence of the development of materialistic ideas,
religions are often perceived as interchangeable. However, solutions to ethical
and value dilemmas can vary quite significantly from confession to confession.

For example, the Hindu custom of sati (self-immolation of a widow) would
be completely unacceptable in the Abrahamic religions. Or, if we take as an ex-
ample more modern concepts of Hinduism (which has already absorbed Bud-
dhism, recognizing Buddha as an avatar of Vishnu): the liberation of the atman
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(pure consciousness) from illusions (any desires, attachments, identity) [6], in
Christianity is perceived extremely negatively, practically equated to suicide [8].

Such differences are easier to demonstrate with examples from history.
There are many cases when the same institution encountered different beliefs:
after the spread of Christianity in Rus', the custom of blood feud that flour-
ished under paganism was banned [14]|, and in the Islamic countries of the
19th century, faced with the Western economy, the idea of Islamic banking ap-
peared, not based on charging interest [7]. Thus, the dissimilarity of value,
normative and other attitudes in various faiths and organized religions be-
comes obvious. The inevitable influence of these attitudes on the law of various
countries is also evident. This is why further attention should be focused on
the values characteristic of Christianity, and not on religious values in general.
Only by revealing the differences contained in them from other value systems
will it be possible to notice their value influence in the provisions of the norma-
tive and legal acts of the West.

It would be pointless to dispute the fact that of all existing religions,
Christianity has had the greatest influence on modern Western law. The influ-
ence of the Church was truly all-encompassing; it permeated the entire history
of the development of Western thought, nurtured by monasteries and universi-
ties. Traces of this influence have been preserved to varying degrees in the legal
principles, procedural customs, and laws of all countries of Western Europe
and America. In order to discover them, it is worth first highlighting those fea-
tures that are characteristic of the worldview of the majority of Christians.

The first of these can be called the principle that distinguishes Christian-
ity from other Abrahamic religions. Compared to Judaism and Islam [12],
Christianity pays more attention to the inner state of a person than to his ac-
tions (as, for example, in the parable of the publican and the Pharisee), and
generally disdains rituals or deeds performed “for show” (“the Sabbath was
made for man, and not man for the Sabbath” (Mark 2:27), “And if I give all my
goods to feed the poor, and if I give my body to be burned, but have not love, it
profits me nothing” (First Epistle of Paul to the Corinthians 13:3), “the letter
kills, but the Spirit gives life” (Second Epistle of Paul to the Corinthians 3:6).

It turns out that the Holy Scriptures only set the general direction for
human improvement (self-sacrifice, love for one’s neighbors), and the priest-
hood draws practical conclusions from it (“Truly I say to you: what do you
“whatever you bind on earth will be bound in heaven, and whatever you loose
on earth will be loosed in heaven” (Matthew 18:18) [10]. Perhaps it was precise-
ly this vagueness in the definition of right that allowed such a large number of
diverse religious, legal and ethical teachings to arise in the Christian West,
each of which established its own framework of what was permitted [18].

Another consequence of this approach was the subsequent greater atten-
tion of the law to the internal state of a person. To demonstrate these changes,
it is enough to compare the modern and ancient understanding of the concept
of guilt. The feeling of the imperfection of the world and people, the constant
desire to improve the existing order, is also fundamental to Christianity [16].

In combination with the already mentioned absence of precise instructions
for the organization of a just society (the Scripture conveys only the “spirit”), it
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creates excellent conditions for the development of various concepts of natural
law. Already existing before the advent of Christianity, it receives a new impetus
for development, as a result of which the idea of human rights appears, protected
regardless of his position or relationship to the violator [11] (and regardless of
even the most extraordinary circumstances: the concept of war crimes arises [5]).

Another legal innovation of the West, already inseparably associated with
it, can be considered the theory of the social contract of the origin of the state.
A number of studies also trace this idea to the Holy texts: the Old and New Tes-
taments themselves are, in essence, the old and new contract regulating the re-
lationship between God and people. From this concept of power as the free ex-
pression of the will of both parties, the idea naturally arises to develop relations
between the ruler (God's viceroy) and his subjects according to a similar model.
The very fact of continuity between the religious and social contract was noted
by the supporters of the concept themselves: B. Spinoza and T. Hobbes [13].

Another important value of Christianity is internal freedom. Christianity
has proven through the experience of many martyrs that a person can be inde-
pendent in his actions under the yoke of any threats and circumstances, and
external coercion, in such cases, turns out to be simply meaningless. This dis-
covery provided the population of many countries with freedoms in a more fa-
miliar sense: freedom of conscience, speech, religion. Christianity also brought
a new understanding of justice to the world. In the Old Testament, the princi-
ple of talion is fixed as the main one, while in the New this principle is over-
come. Instead of the purely punitive function of laws, the idea of “edification”
appears (an attempt to correct a person: if you do not repay evil with evil, but
turn the other cheek, then “the offender, being ashamed, will not only not
strike a second blow, even if he were more fierce than any beast, but will also
blame himself for the first” [15]). It is precisely thanks to this idea that the sys-
tem of criminal law that distinguishes it so much has gradually developed in
Western law, now performing not only a punitive but also a corrective function.

A value that is widespread in the modern West, popularized by Christian-
ity, is equality. If before God “there is neither Greek nor Jew, circumcision nor
uncircumcision, barbarian, Scythian, slave nor free” (St. John Chrysostom’s
Commentary on the Gospel of Matthew 5:39), then should not the authorities
appointed by God perceive people in the same way? The New Testament also
touches on the issue of wealth. Accumulation without alms is considered
pointless (“But God said to him, ‘You fool! This night your soul will be required
of you. Who then will have what you have provided?” (Colossians 3:11), wealth
in itself is not a good thing, and poverty is no longer ignored because it is sent
as a punishment to man. The fight against the plight of other people gradually
enters public consciousness, eventually finding an outlet in politics.

All these values have influenced the development of morality, but it is
worth taking into account those influences whose results are not approved by
all Christians. In connection with the loss of absolute authority by the Roman
Catholic Church in the 14th-16th centuries, many denominations appeared in
Europe, often interpreting the Holy Scriptures in a way that is directly opposite
to each other. That is why manifestations of Christian influences can take the
most unexpected forms.
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One of these forms can be considered the departure from religion itself,
the secularization of society — a trend that is increasingly noticeable in the
West, and under its influence in the rest of the world. Although some believe
that the cause of secularization is fatigue from religious wars [9], some re-
searchers [19; 21] argue that the idea of a secular state goes back to Protes-
tantism, since it was the Reformation that gave rise to the idea of the optionali-
ty of external manifestations of religion in the presence of a "personal" relation-
ship with God. The "inward orientation" of Christianity has already been men-
tioned above, but its manifestations within the framework of the apostolic tra-
dition and Protestant interpretation are very different.

The classical composition of the New Testament maintains an ideal bal-
ance between individualism and collectivism. On the one hand, emphasis is
placed on the individual by separating him from the “world” (“if anyone comes
to me and does not hate his father and mother, wife and children, brothers and
sisters, yea, and his own life also, he cannot be my disciple” (Luke 14:26), on
the other hand, this liberated individual is given the responsibility for improv-
ing this world from within, being the “salt of the earth” (“If anyone does not
provide for his own, and especially for those of his own household, he has de-
nied the faith and is worse than an unbeliever” (First Epistle of Paul to Timothy
5:8), “Let every soul be subject to the higher powers” (Romans 13:1)).

In Protestantism, much greater emphasis is placed on individual faith
(and not necessarily expressed in deeds (Augsburg Confession, Article 4) [10],
which gradually leads to the emergence of in modern times, the idea that the
state can be absolutely secular, neutral in relation to religion, which becomes
a personal matter for everyone. However, as can be understood from the exam-
ples given above, the very existence of the law means giving preference to one
of the systems of moral and ethical values, and therefore one of the religions.
This leads to many contradictions, as, for example, when a secular state, where
all religions are equal before the law, prohibits wearing a burkini (a bathing
suit that complies with Sharia law) [20].

It is not easy to find a system of values that denies the inviolability of life,
but even here disagreements arise. On the issue of the use of euthanasia, the
Churches are quite unanimous [1]: physical suffering is not considered suffi-
cient justification for self-destruction, but disputes sometimes arise regarding
abortions and contraception. Most Christians believe that life begins at the
moment of conception, but the Bible itself (unlike the patristic traditions) con-
tains rather indirect references to this [17]. This allows a small number of
Protestants to defend the right of women to abortion in the event of a threat to
life during childbirth. It is interesting to note that in the absence of Christiani-
ty, the norms of Roman law would most likely apply in this area, granting the
right to dispose of the life of children to the father, not the mother. In addition,
it should be noted that the dispute about the moment of origin of life also af-
fects other medical procedures: most contraceptives and, in some cases, prena-
tal diagnostics are recognized as abortive.

Continuing on the topic, it should be noted that the sphere of family rela-
tions has been the jurisdiction of religion since the Middle Ages. Today, its in-
fluence is only partially preserved, but still noticeable. The legacy of religion in
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the sphere of marital and family relations can be considered: the ban on sperm
donation and surrogacy (considered forms of adultery) [22], the ban on mar-
riage between half-brothers and sisters (Old Testament, Leviticus 18:11), ob-
stacles to divorce and remarriage (“But to them that are married I command,
yet not I, but the Lord: Let not the wife depart from her husband: but if she de-
part, let her remain unmarried, or else be reconciled to her husband: and let
not the husband divorce his wife” (First Epistle of the Apostle Paul to the Co-
rinthians, 7:10-11).

In other spheres of private law, more connected with the economy, and
therefore much more practical, the influence of Christianity is weaker, but it
still exists. For example, it is impossible to deny the presence in Christianity of
such a universal value as the observance of memorable dates and holidays,
which cannot but be reflected in the norms of labor law.

From all of the above, a sufficient idea of the omnipresence of Christiani-
ty in the law of the modern West is formed, once again confirming the idea that
religion in many ways serves as a starting point for the development of the en-
tire culture of the era. And, of course, law is no exception here, which must be
taken into account in the process of lawmaking in order to prevent the emer-
gence of an internally contradictory system of law.
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I'OCYIAPCTBEHHBIN CYBEPEHHUTET
B COBPEMEHHYIO J3IIOXY

A.A. I'py6os’

AnHoTanus. B craThe aHaAN3UPYyETCHd I'OCYAapCTBEHHBIN CYBEPEHUTET B COBpE-
MEHHBIX peasugx. [IpHHIHI HeBMeNIaTEeABCTBA BO BHYTPEHHHE OeAa TOCyJapcTB Ha
npotskeHUN XIX-XX BEKOB HEM3MEHHO BBICTYIIaA B Ka4deCTBE OCHOBOIIOAATAIOIIIETO
IpUHIIUIIA OTHOIIEHUN MeXIy rocygapcTBaMu. B mocaenHee BpeMda CMBICAOBOE HAIlOA-
HEHHE CyBEpeHHUTETA IIOCTENEeHHO MeHsgeTcd. KoHery XX — Hadaao XXI BEKOB 0Ka3aAUCh
03HaMEHOBAHBI CTPEMHUTEABHBIM PA3BUTHEM MPOIIECCOB TA00AAM3AIIHH.

KAroueBbIe€ CAOBa: rOCYyIapCTBO, CYBEPEHUTET, TAODAAH3aIIHsI, COBPEMEHHOCTD,
rA00aAM3aITMOHHBIE ITPOIIECCHI.

OHATHE «CyBEPEHUTET» BIIEPBbIE ITOSIBUAOCH BO Ppanniuu B XVI Be-

Ke, HO Ba3KHO OTMETUTD, YTO OOBEKTUBHBIX ITPEAIIOCBIAOK [IAS Pas-

paboTKH KOHIIEMIIMH CyBepeHHuTeTa He ObIao. [ToHaTue ObIAO BBe-

JIEHO B HAy4YHBIH 000poT (hpaHIly3CcKUM opuctoMm 2KanoMm BomeHom

(1529-1596). PazpaboraHHad UM KOHIIEIIIHUS OIIPEIAEATIAA TAaHHOE
IIOHSATHE KaK IIOAHOTY BAACTHU HAa OIIPEAECAEHHOM TEPPUTOPHEN U AIOABMU,
HaceasonmMu e€. I B To xxe BpeMd 2K.BogeH oTMedaa, UTO BAACTh SBAGAACH
He3aBUCHMOM OT BHEITHHUX CHA [5, c. 8].

OmHako, Ha BAACTh OBIAO MHOIO IMPETEHIAEHTOB, (PeomaAbl U IIEPKOBB
CTPEMHAHNCEHL 000COOUTEH CBOIO BAACTD, IIOAYYHUTL OOA€€ BBLICOKHH CTATyC, YEM T'OC-
yaapcTBO. A TOro 4ToObl COXPaHHUTH 0asaHC CHA M HE IOTEPSTh BAACTH, MO-
HapX MHOAXKEH OBIA OBITH IOPHUAUYECKH ITOAHOIIPABHBIM IIPABUTEAEM, TO €CTh CY-
BepeHOM-o0AaJaTeAEM HEIEAUMBIX BAACTHBIX IIOAHOMOYHH.

Ho BCé m3MeHHAOCH, KOTJa HacTaaa 31oxa Oyp:Kyas3HBIX PEBOAIOIUM, 1 ab-
COAIOTHBIN XapaKTep CYBEpPEHHUTETAa, OollpencA€HHBIN B TpaKToBKax 2KaHa bone-
Ha, IomaTHyAcs. TyT CcyBepeHUTeT Hadaa IIpHuoOpeTaTh COBPEMEHHBbIE YEepPTHI.
OH y»ke CBA3BIBAACH He C 0OXKECTBEHHOI BAACTBIO MOHapxa, a C CYyBEPEHUTETOM
Hapoaa, TO €CTh BAACTh U HApPOJ ABAGIOTCS €IUHBIMU HOCHTEASIMU CyBEpPEHHUTE-
Ta. 9Ta MOPaAABLHO IICHXOAOTHYECKast 000CHOBAHHOCTD ITPOCAEKUBaeTcsd B 4.1 cT. 3
Koucrurynumu Poccuiickoii dPenepaimuu «HocuTeaeM cyBepeHUTETA B €IUH-
CTBEHHBLIM MCTOYHHKOM BAAcCTU B Poccuiickoii demepaliuu sIBASIETCS €€ MHOIO-
HaIlUOHaABHBIH Hapomy [1]. CyBepeHUTEeT 03HaYaeT HE3aBUCUMOCTh U CAMOCTOS -
TEABHOCTH B OIIPEAEA€HUU U ITPOBEAEHUU IIOAUTHUKH KaK BHYTPH, TaK U BHE I'OC-

* T'pyboB AaexcaHap AHAPEEBHY — MaTUCTp IIpaBa, MapTHEP-YYIPEeOUTEAb “MUIIIHER,
I'py6oB u nmaptHepwD» (Caukrt-IleTepOypr). E-mail: aleksandr.grubov@mail.ru
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yaapcTBa, 3TO BEPXOBEHCTBO T'OCYyAapCTBa II0 OTHOIIEHUIO K AIOOBIM APYTHM OP-
raHu3alludaM, CYIIECTBYIOIIUM Ha ero Teppuropuu |3, c. 50].

PasBuTHe U masbHEHIIee HCIIOAB30BAHHE METOAO0B IOPHUIUYECKOIO YTBED-
XKIEHUA BAACTH Pa3BHUBAAOCH C YYE€TOM OIIbITa (PyHKIIMOHUPOBAHUS TaKUX I'OCY-
[OapcCTB, Kak: AHraud, Ppannuda u Mcnanus.

[MToanTuuyeckuii puaocod Tomac I'o66c (1588-1679) BeiABUTaAA HUOEU, CYTh
KOTOPBIX 3aKAIOYAAACh B HEJEAMMOCTH BAACTH. Takske OH yTBEP3KJAA, UTO OITACHO-
CTBIO [IAI CYBEPEHUTETA SABAAETCH pa3leAeHUe BAacTel, U ObIA IPOTHBHHKOM
JaHHOM TeopuH. B cBoux pabdorax T.'o60C IBASIACS CTOPOHHHUKOM abCOAIOTHU3MA
U CUHTaA, YTO F'OCyZapCTBO IIPOU30IIAO Ha JIOTOBOPHOM OCHOBE CyBE€peHa U €ro
IO JaHHBIX.

Tem caMbIM IIOAMAHHBIE IIEepedaBaAl CBOH €CTECTBEHHBIE ITpaBa CyBepe-
Hy-Tocyaapio. bepss 3a 0CHOBY AOTOBOPHYIO TEOPHIO BO3HUKHOBEHUS TOCyaap-
ctBa, T.'066C cTpoua TeopHlo, KoTopas yke Oblaa IPUOAHIKEHA K COBPEMEHHBIM
TeopudaM cyBepeHureta |2, c.19].

Yro KacaeTcs HaIlled CTPaHbI, TO IIEPBBIM, KTO PACCYzKIaA Ha TEMY CyBe-
PEHUTETA U BBIIBUTAA UEH, CBA3aHHBIE C ACTAAH3allMeHd BAACTHBIX IIOAHOMOYHM
1mapsi, 6biA Boaouxkuii urymen HMocud Cauumu. Ero moBoabl OBIAM IIOXOXKH Ha
CYyXOeHHUs WHOCTPAHHBIX KoaAeT. OH TakiKe CUHTaA, YTO IlapCKas BAACTh He3a-
BHCHMAa U SIBAFETCS BEPXOBHOM, IPU 3TOM HNOAYEPKUBAsT 00KECTBEHHOE IIPOMC-
XOXKIEHHE BAACTH.

HoBas cragus pa3sBUTHA CYBEPEHUTETA HACTaAa, KOT/IA MOCYAapPCTBEHHBIH
CTPO#i cTaan boAee JEMOKPATHYHBIM H Ha 3aKOHOJATEABHOM YPOBHE rapaHTHPO-
BaA IIpaBa U CBOOOABI rpaxKmaH. Torga cyBepeHUTET CBSI3BIBAACH C JEMOKPATH-
YEeCKUM YCTPOHCTBOM rocyaapcrBa. OIHUM U3 MEPBBIX, KTO PA3BUA 3Ty TEOPHUIO
B TaKOM BHe, dBAsIAcsI M. Opuy (1856-1929).

M. Opuy B CBOHX TPYAaX OAEAHA CYBEPEHHUTET HA MOAUTHYECKUH U IOPHUIU-
yeckuii. B ero moHUMMaHUH ITOAUTHYECKHUH CYBEPEHUTET — 3TO CYBEPEHHTET,
IPEeOhIBAIOIIME B IIOAUTUYECKON OpraHH3alliM, co3/laBas 3aKOHBI, a IOPHUIUYe-
CKUH — IpeObIBaeT B HAPOAHBIX Maccax, IPU ITOM ITOAYHHSISA BCEX TOAOKUTEAD-
HOMYy IIpasBy |2, c. 23].

OH cuuTan, 4TO B JEMOKPATHYECKOM T'OCYIAPCTBE BAACTH OCYIIECTBASIETCS
BceMH rpaxkmgaHamu. C apyroifi CTOPOHBI, pPaCHbIA€EHUE-IHUCIIEPCHUS BAACTHBIX
IIOAHOMOYHH CBHIETEABCTBYET O PeaAu3allii BHYTPEHHEr0 CYBEPEHUTETa BCEMU
rpaxkgaHaMu yepes3 pedepeHayMbl, MUTHUHTY U T. M.

PazanyaroT HECKOABKO BHUZIOB CYBEPEHUTETA, a HMEHHO: IoCyIapCTBEH-
HBIY CyBEpEHUTET, HAllMOHAABHBIA CYBEPEHUTET U HApPOAHBIY CyBEpPEHUTET.

[ToHsATHE «rOCYAAPCTBEHHBIH CYBEpPEHUTET» IIOIBHUAOCH B KOHIIE CPEIHUX
BEKOB B pe3yAbTaTe HEOOXOAMMOCTH OTAEACHHS TOCYJAapCTBEHHOM BAACTH OT
LIEPKOBHOM.

TI'ocyoapcmeerHublil cygepeHumem — 3TO IOPUANYECKOE KadeCTBO He3aBU-
CHMOTO TOCyZAapCTBa, O3HAYAIoIlee BEPXOBEHCTBO M HE3aBUCHMOCTH TOCydap-
CTBEHHOU BAAQCTH BHYTPHU CTPAHBI U B MEXKAyHAPOAHBIX OTHOIIIEHUIX.

CywiHocmos TOCyIapCTBEHHOTO CyBEPEHHUTETa COCTOUT B TOM, UTO roCydap-
CTBY IOOUYUHSAIOTCH BCE IIOACUCTEMBI M COIIMAABHBIE MHCTUTYTHI, IIPU 3TOM OHO
HaXOQUTCS Ha BEPIINHE HepapXuM. Takue BasKHble HAIIpaBAE€HUSI, KaK: 3/IpaBo-
oxpaHeHHe, oOpazoBaHHe, 3allluTa — HE CMOTYT CYIIECTBOBATL 0e3 rocynaap-
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CTBEHHOTO CyBepeHHUTeTa. BrigeadgeTca nBa BHUOA peasn3allll roOCyJapCTBEHHO-
ro CyBEpPEHUTETA: BHEIIIHUN U BHYTPEHHUU.

BHewHuili — TOCyZapCTBO OCYILIECTBAGET BHEMIHIOI0 IIOAUTHKY OT HMEHU
rpaskaaH, Korjga OHO, COCYILECTBYd C APYTHMH IOoCygapCTBaMH Ha MeXXAIyHa-
POOHOM apeHe, OCYIIECTBALET CBOI BHEIIHIOIO IIOAUTHKY Ha OCHOBAHUHU Pa3HO-
0o6pa3HbIX UHTEPECOB. BHYymMpeHHUll — TOCyapCTBO KaK CyBepeHHasl CTPYKTypa
H30aeT 3aKOHbI, ACTAABHO IIPUMEHLET CHAY, OXPaHSEeT TEPPUTOPUIO U T.II.

BHyTpeHHUI CyBEpEHUTET pacCMaTpPUBAET [O€Ad, Kacalolluecss BHYTPEH-
HUX (POPM 3KH3HU IOCyAapCTBa, T.€. BCEX MOAUTHUYECKHUX, SKOHOMHYECKUX, CO-
[HUAABHBIX U IIPOYUX CTPYKTYP, SBAFIOIINXCS BHYTPHUTOCYAaPCTBEHHBIMU.

['AaBHBIM ITPHU3HAKOM BHYTPEHHETO CyBEpPEHUTETA SIBASETCS CIIOCOOHOCTH
rocyzapcrBa U3aaBaTh 3aKOHBI, JEUCTBYIOIIME HA BCEU €r0 TEPPUTOPHUHU.

HaunuoHaABHBIH CYBEePEHHTET BhIPAXKAETCA B IPaBE HAIIUH OIPENEASITh
CBOIO CyAb0y, T.e. BO3MOXKHOCTB CAMOOIIPENEACHHUS A COXPaAHEHUS SI3bIKA,
KYABTYPBI U UICTOPHUHU, [TIOAUTHUYECKOH CBOOOABI HAITMHU U €€ TTOAHOBAACTHS.

OHO gdBAsIETCS IIPEAMETOM CIIOPOB, TaK KaK II0 OIIPEIEACHHUIO IIPeacTaB-
ASIET BO3MOIKHOCTH OT/IEA€HHUSI CYOBEKTOB, UTO MOAPBLIBAET KaK TOCYIapCTBEH-
HBIM, TAaK U HAIIMOHAALHLIN CyBepeHUTEeT. B Halllell cTpaHe Takoe COOBITHE HMe-
AO MecTO OBITh BO BpeMs YedeHCKOM BoMHBI 1995-2000 r., Korzma crpaHa Obiaa
Ha T'paHU IIOTEPHU CBOETO CyoreKTa [0].

HapoaAHBIH CYBEPEHHTET — OTO IIPaBO OIIPENEAITH S9KOHOMUYECKYVIO,
COILIMAABHYIO M IOAUTHYECKYIO CUCTEMY TrocyaapcTBa. IIpoiie roBops, 3To mpa-
BO Ha OIPEAEAEHHE XapaKTepa rocygapcTBa, KOTOPOE OCYIIECTBASIETCH Hapo-
moM. B 4. 1 cr. 3 Ko"crurtynuu P® ckazaHo, 9YTO HOCHUTEAEM CYBEPEHHTETA
M UCTOYHUKOM BAACTHU B CTPaHE ABAGETCsS €€ MHOTOHAITMOHAABHBIN Hapo [1].

Hcxons u3 BBIIIEIIEPEYUCAEHHOIO, CAEAYET IIOAYEPKHYTh, YTO JOMUHHUPY-
IOIIEY HalluH, OCYIIIECTBALIOIIEN JaHHOE IIpaBo, HET.

Hapon ydyacTByeT B peasu3allid HApPOAHOTO CYBEPEHHUTETA 4YEPE3 OEMO-
KpaTUdecKHe HHCTPYMEHTHI, TaKHe KaK: pedepeHAyMbl, BBIOOPHI, METUIINHU,
0o0IIIeCTBEHHBIE OPTaHU3aIIUY, [THKETHI.

Ho ocyinecTBASTh JaHHOE MpaBO 4Yepe3 IIOCTOSHHBbIE pedepeHAyMBI HAH
BBIOOPBI HEBO3MOIKHO, IIO3TOMY HAPO/, MOEAAET 3TO UYepe3 CBOHUX ITPEACTABUTE-
aeii: Tlpesunent PO, denepasbHoe cobpaHue, MyHUIIUIIAABHBIE OPTaHbl CyOBEK-
TOB P®.

B coBpeMEHHOM MUpPE rocygapCTBY IIPUXOOUTHCH YAEAITH MHOTO BHHUMAa-
HHU4 3allliTe CBOUX CYBEPEHHBIX IIpaB, TaK KaK C Pa3BUTHEM TEXHOAOTHUH IIO-
SABUAUCH MHOXKECTBO CcEep peasusallid CYBEPEHHTETa, OT KOTOPBIX 3aBUCHUT
HOpMaAbHOE (PYHKIIMOHUPOBaHHE rocyaapcrBa. TakuMmu cdepamMu peasnsaliuu
CyBepeHUTEeTa SABASIIOTCS: KYABTYpPHAad, KOHOMHYECKas, BoOeHHas U HHdGopMa-
IIUOHHAa.

B HacrosIee BpeMs OIPOUCXOAUT IIPOLIECC HABA3bIBAHUYA CBOUX HHTEpE-
COB BCA€ICTBHE IIpeobAagaHUs OOHUX CTPaH Han ApyruMu. [lopoi# MHeHHe on-
HOT'0 TOCyZapCTBa BBIAAETCS 32 MHEHHE BCETO MHPOBOTO COOOIIIECTRBA.

[IpuHATO CYHUTATh, YTO TAODaAM3aIlUs OIOCPEAyeT pacIlIUpeHUe, Yyrayoae-
HHE U YCKOPE€HHE BCEMHUPHOH B3aMMO3aBHCHMOCTH; YTO OHA IIPEACTABALET CO-
0OOM CAOXKHBIM MHPOIECC MHTETPAllUU, ABHUXKHUMBIH T'AAQBHBIM 00pa3oM AUOEpanb-
HBIMU HAEeIMU SKOHOMHYECKOTO PAa3BUTHs, KOTOPbIE C HEMU30EKHOCTBIO IIOI-
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CTPauBAaloOT IIo[ celsl IIOAUTHYECKYIO U COoIlmaAbHyI0 ceprl. [ToanTnyeckue ac-
IIEKTHI TAODaAM3aIIMU HAaXOOAT BbIpaKeHHE B YCUA€HUM BHUMAaHUA K HaHAIU-
OHAABHBIM IIPOIlECCaM HOPMOTBOPUYECTBA, KOHCTHUTYIIMOHAAM3AIIUU MeXKIyHa-
pOOHOTO IIpaBa, IMOANepP:KaHUI0 0e30IIaCHOCTH U IIopsaKa B MHUPOBOM cHCTeMe
yepe3 raobaabHbIE ITAAT(OPMBI, a TaKyKe — B ITOBBIIIEHUN 3HAYHMMOCTH TpPaHC-
HAITMOHAABHBIX HHCTHUTYTOB — MEXAYHAPOAHBLIX OpraHus3alui, ImpudeM, Kak
MEXKIIPaBUTEABCTBEHHBIX, TaK U HEIIPaBHUTEABCTBEHHBIX. KpoMe Toro, raobasu-
3alli0 HEBO3MOXKHO IIPEeACTaBUTh BHE IIPOIIECCOB Pa3BUTHA MHPOPMAIIMOHHBIX
TE€XHOAOTHUH U CpPeCTB KOMMYHUKAIIHH.

HasBanHbI€ IIpOIleCChI, OHAKO, HE CIIOCOOCTBYIOT COAMIKEHHIO YPOBHEU
6AarocoCcTosTHUS TOCyJapCTB M He O0ecledYHBAaIOT TOXKIECTBEHHOCTH HUX POAU
B MEXAyHapOAHBIX OTHOIIeHUsX. [lo pakTy OHU AHIIL YCHAUBAIOT HEpPaBHO-
MEPHOCTh Pa3BUTHUM OTJAEABHBIX CTpaH [8, c. 7].

OmHUM U3 IIOCAEACTBUM Traobaam3allli, TakKUM 00pa3oM, CTAaHOBUTCS
yrpo3a COBPEMEHHOMY MHPOIOPAAKY, KOTOPas COCTOUT B TEHIAEHIIUU «Pa3MbI-
BaHH{» CyBEpPEHUTETA HAIMOHAABHBIX I'OCYyZAapCTB, €ro TpaHcpopMalul U BO3-
MOIKHOM yTpaThl TAaBHOH POAU B OIIPENEA€HUH CyAed OTAEALHBIX CTpaH B Oymy-
mieM. He Bcex crpaH BooOIle, a TOABKO Te€X, KOTOpPble B IIPUHIIUIIE CIIOCOOHBI
UT'PaTh CAMOCTOATEABHYIO POAb B MUPOBOH ITOAUTHUKE.

CoBpeMeHHbIE HH(POPMAIIMOHHBIE TEXHOAOTHH M CpPeACTBa KOMMYHHKA-
IIUU (B CBSI3M C HEBO3MOXKHOCTBIO ITOAHOTO KOHTPOAS 3a MAESITEABHOCTBIO HHO-
CTPaHHBIX KOMMYHUKATOPOB) CIIOCOOHBI (POPMHUPOBATH «HEBUAUMBIE» IOAS TOCY-
gapcrBa cdepbl pa3BUTHA OOIIECTBEHHBIX OTHOLIEHUU M, CAeNOBATEABHO, IIPO-
CTPaHCTBAa, BBINIAAIOIIHNE ITIOAHOCTBIO MAH YAaCTUYHO M3 30HbI KOHTPOAS yIIpaB-
ASIIOITUX CTPYKTYpP rocymapcrBa. CoraacHO IIPOTrHO3aM 3KCIEPTOB, HAIIPUMED,
€CAH B HeJaAeKoM OynayiieM Haunbosee KpPYIIHBIE aMEPHUKAHCKHE 3A€KTPOHHBIE
ceru (Twitter, Google, Youtube, Facebook), crioco6HbBIE TIEpegaBaTh CBOU COOO-
IIIEHUsI B AIOOBbIE YTOAKHU TIAQHETHI, 3aXBaTsT OCHOBHBIE ITO3UIIMHU B TAOOAABHOM
KHOep-IIPOCTPAHCTBE, OHU OyayT KOHTPOAUPOBATH MH(POPMAIIMOHHYIO CHCTEMY
BCero yeaoBedecTBa [5, c. 161].

Bangnre vHQOpPMAIIMOHHBIX KOHTAOMEPATOB, HEOT'PAaHUYEHHOE OIIpeneAeH-
HOU TeppPUTOPHEH, BIIOAHE CIIOCOOHO COCTABHUTH KOHKYPEHIIUIO HAIIMOHAABHBIM
IIPaBUTEABCTBAM, JEHUCTBYIOIIMM B T€X AW UHBIX IreorpadrUdecKux rpaHUIax.

TakuM 006pa3oM, Ha OCHOBAHUU BCETO BBIIIEHN3A0KEHHOTO, MOXKHO CIe-
AQTBH BBIBOJL O TOM, YTO, HECMOTPS Ha yCHA€HUE T'AOOAABHOTO YIIPaBA€HUS U pe-
TYAUPOBaHUs, CYBEpPEHHOE T'OCyAapCTBO HE HCYE3aeT, XOTd €r0 POAb MEHSETCS
[7]. B wacTHOCTH, MHOTHE HOBBIE CTAaHAAPTU3UPOBAHHBIE IIpaBHAAd, JOCTUTHY-
ThIE 10 COTAAIIIEHWIO MEXKIy roCcyJapCTBaMU, MOTYT paboTaTh TOABKO B TOM CAY-
yae, €CAH CYIIECTBYIOT TE€PPUTOPHUAABHBIE OPTraHbl, CIIOCOOHBIE B ITOAHOMOYHEIE
IIPUMEHSTH UX Ha MECTHOM YPOBHE.

Kpowme Toro, mas Toro 4To0bI MEXXAyHapOHbIE JOTOBOPEI MOTAU OBITH pea-
AV30BaHbl, OHU JOAXKHBI ITPOUTH paTU(UKAIIUI0O HA HAITMOHAABHOM YpPOBHE (00-
CyKIeHUe, ofo0peHNne B OpraHax 3aKOHOAATEAbHOH BAACTH U IIOAIIMCAHUE TAa-
BaMU I'OCyJapcCTB).

B cBg3W C 3TUM HallMOHaABHBIE MHTEPEChl PoCCUU IpencTaBASIIOT COOOM
IIyOAWYHBIEe HHTEpPeChl. [AaBHBIM HCTOYHHUKOM HUX (PUKCAIIUU BBICTyIIaeT KoH-
ctutylud PP 1 KOHCTUTYILIHOHHBIE HOPMEI [7].
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Ha xoudepeunnu «Baapaii» B.B. I[Iytun ormedaa, uro Poccug cBoii BIOOD
cleAaasa, ee IIPUOPHUTEThI — 3TO MAaAbHEHIIIee COBEPIIEHCTBOBAHME HHCTUTYTOB
JeMOKpPaATHH M OTKPBITOHM SKOHOMUKH, YCKOPEHHOE BHYTPEHHEEe Pa3BHTHE C yue-
TOM BCe€X IMO3UTHUBHBIX COBPEMEHHBIX TEHAEHIIUH B MUPE U 00beJUHEHHE O0IIe-
CTBa Ha OCHOBE TPAAUIIMOHHBIX IIEHHOCTEH U naTpuoTusma [4].
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The concept of "sovereignty" first appeared in France in the 16th century,
but it is important to note that there were no objective prerequisites for the de-
velopment of the concept of sovereignty. The concept was introduced into sci-
entific use by the French jurist Jean Bodin (1529-1596). The concept devel-
oped by him defined this concept as the fullness of power over a certainoterri-
tory and the people inhabiting it. And at the same time, J. Bodin noted that
power is independent of external forces [5, p. 8].

However, there were many contenders for power, feudal lords and the
church sought to separate their power, to get a higher status, than theostate.
In order to maintain the balance of power and not lose power, the monarch had
to be a legally full-fledged ruler, that is, with a sovereign-the owner of indivisi-
ble powers.

But everything changed when the era of bourgeois revolutions came, and
the absolute nature of sovereignty, defined in the interpretation of Jean Bodin,
was shaken. Here sovereignty began to take on modern features. It was no
longer associated with the divine authority of the monarch, but with the sover-
eignty of the people, that is, the government and the people are the sole bearers
of sovereigntye. This moral and psychological justification can be traced in Part
1 of Article 3 of the Constitution of the Russian Federation "The bearer of sov-
ereignty and the only source of power in the Russian Federation is its a multi-
national people" [1]. Sovereignty means independence and independence in de-
termining and conducting policy both inside and outside theostate, it is the
supremacy of the state in relation to any other organizations existing on its ter-
ritory [3, p. 50].

The development and further use of methods of legal approval of power
was developed taking into account the experience of functioning of such states
as: England, France and Spain.

The political philosopher Thomas Hobbes (1588-1679) put forward ideas
whose essence was the indefeasibility of power. He also argued that the separa-
tion of powers was a danger to sovereignty, and was opposed to this theory. In
his works, T. Hobbes was a supporter of absolutism and believed that the state
occurred on a contractual basis for the sovereigneand his subjects.

Thus, the subjects transferred their natural rights to the sovereigne-the
sovereign. Taking as a basis the contractual theory of the emergence of the state,
T. Hobbes built a theory that was already close to modern sovereignty [2, p.19].

As for our country, the first person to discuss sovereignty and put for-
ward ideas related to the legalization of the tsar's power was the Volotsk Abbot
Iosif Sanin. His arguments were similar to those of his foreign colleagues. He
also believed that the royal authoritymis not absolute and is supreme, while
emphasizing the divine origin of power.

A new stage in the development of sovereignty has come when the State
system has become more democratic and the rights and freedoms of citizens
are guaranteed at the legislative level. Then sovereignty was associated with
the democratic structure of the state. One of the first people to develop this
theory in this form was M. Oriu (1856-1929).

M. Oriu in his works divided sovereignty into political and legal. In his
understanding, political sovereignty is sovereignty that resides in a political or-
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ganization, creating laws, and legal sovereignty resides in the masses of the
people, while subordinating everyone to the tax law [2, p. 23].

He believed that in a democratic state, power is exercised by all citizens.
On the other hand, the dispersion of power shows the realization of internal
sovereignty by all citizens through referendums, rallies, etc.

There are several types of sovereignty, namely: state sovereignty, essence
of state sovereignty and national sovereignty.

The concept of "state sovereignty" appeared at the end of the Middle Ages
as a result of the need to separate state power from church power.

State sovereignty — is a legal quality of an independent State, which
means the supremacy and independence of State power within the country and
in international relations.

The essence of state sovereignty is that all subsystems and social institu-
tions are subordinate to the state, while it is at the top of the hierarchy. Such
important areas as healthocare, education, and protection — cannot exist with-
out State sovereignty. There are two types of implementation of state sovereign-
ty: external and internal.

External — a State carries out foreign policy on behalf of its citizens, when
it, co-existing with other States in the international arena, carries out its for-
eign policy on the basis of various interests. Internal — the state, as a sovereign
structure issues laws, uses force legally, protects the territory, etc.

Internal sovereignty deals with cases concerning the internal forms of life
of the State, i.e. all political, economic, social and other structures that are in-
ternal to the State.

The main feature of internal sovereignty is the ability of the State to issue
laws that apply throughout its territory.

National sovereignty is expressed in the right of a nation to determine its
own destiny, i.e. the possibility of self-determination in order to preserve the
language, culture and history, political freedom of the nation and its sovereignty.

It is a subject of controversy, since by definition it represents the possi-
bility of separation of subjects, which undermines both State and national sov-
ereignty. In our country, such an event took place during the Chechen war of
1995-2000, when the country was on the verge of losing its subject [6].

People's sovereignty is the right to determine the economic, social and
political system of the State. Simply put, it is the right to determine the nature
of the State, which is exercised by the people. Part 1 of Article 3 of the Consti-
tution of the Russian Federation states that the bearer of sovereignty and the
source of power in a country is its multinational people [1].

Based on the above, it should be emphasized that there is no dominant
nation exercising this right.

The people participate in the exercise of popular sovereignty through
democratic instruments, such as referendums, elections, petitions, public or-
ganizations and pickets.

But it is impossible to exercise this right through permanent referen-
dums or elections, so the people do it through their representatives: the Presi-
dent of the Russian Federation, the Federal Assembly, and the municipal bod-
ies of subjects of the Russian Federation.
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In the modern world, the state has to pay a lot of attention to the protec-
tion of its sovereign rights, since with the development of technology, many ar-
eas of sovereignty realization have emerged, on which the normal functioning of
the state depends. Such areas of sovereignty realization are: cultural, econom-
ic, military and informational.

Currently, there is a process of imposing theireown interests due to the
predominance of some countries over others. Sometimes the opinion of a cer-
tain State is passed off as the opinion of the entire world community.

It is generally accepted that globalization mediates the expansion, deep-
ening and acceleration of global interdependence; that it is a ocomplex process
of integration, driven mainly by liberal ideas of economic development, which
inevitably cover the political and social spheres. The political aspects of globali-
zation are reflected in increased attention to national rule-making processes,
the constitutionalization of international law, the maintenance of security and
order in the world systeme through global platforms, as well as in the increas-
ing importance of transnational institutions — international organizations, both
intergovernmental and non - governmental. In addition, globalization cannot
be imagined outside of the development of information technologies and com-
munication tools.

These processes, however, do not contribute to the convergence of the
welfare levels of States and do not ensure the identity of their role in interna-
tional relations. In fact, they only increase the disparity in the development of
individual countries [8, p. 7].

One of the consequences of globalization, therefore, is the threat to the
modern world order, which consists in the tendency to "blura" the sovereignty
of national states, its transformation and possible loss of the main role in de-
termining the fate of individual countries in the future. Not all countries in
general, but only those that are in principle capable of playing an independent
role in world politics.

Modern information technologies and means of communication (due to
the impossibility of complete control over the activities of individual communi-
cators) are able to form “invisible” areas of development of public relations for
the state and, consequently, areas that fall completely or partially out of the
control one of the state's governing structures. According to experts ' forecasts,
for example, if in the near future the largest American electronic networks
(Twitter, Google, Youtube, Facebook), capable of transmitting their messages to
any corner of the planet, seize the main positions in the global cyber space,
they will control the information system of all mankind [5, p.161].

The influence of information conglomerates, unlimited by a certain terri-
tory, is quite capable of competing with national governments operating in cer-
tain geographical areas.

Thus, based on all the above, we can conclude that, despite the
strengthening of global governance and regulation, the sovereign state does
not disappear, although its role is changing [7]. In particular, many new
standardized rules reached by agreement between States can only work if
there are territorial authorities that are able and competent to apply them at
the local level.
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In addition, in order for international treaties to be implemented, they
must be ratified at the national level (approved by the legislature, and signed
by Heads of State).

In this regard, Russia's national interests are public interests. The main
source of their fixation is the Constitution of the Russian Federation and con-
stitutional norms [7].

At the Valdai Conference, Vladimir Putin noted that Russia has made its
choice, and its priorities are further improvement of the institutions of democ-
racy and an open economy, accelerated internal development, taking into ac-
count all the positive modern trends in the world, and uniting society on the
basis of traditional values and patriotism [4].
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COOTHOILIEHHE 'OCYOAAPCTBA H ITPABA:
TEOPETHYECKHH ACIIEKT

M.A. Iuaunse’

AHHoTauHus. B cTaThe aHaAHU3UPYIOTCH IIOHATHUS «FOCYZAPCTBO» U «IIPABO», TEO-
pEeTHYEeCKHe acCIleKThl MX COOTHOLIEHUS MEKAy CcoOOM, aKIIeHTHUPYeTCs BHHMAaHHE Ha
CAOZKHOCTH BOIIPOCOB OIpeNeA€HUS MAaHHBIX IIOHATHH. ABTOpP aHAAU3UPYET OCHOBHBIE
KOHIIENIUH, TaKhe KaK: TOTaAuTapHas, AubepasbHasl, IIparMaTHdecKasl, BBIIBASIS HX
KAIOYeBBI€ TIPUHIIUIIBI U 0COOEHHOCTH.

KaloueBble CAOBa: TOCyJapCTBO, IPaBO, COOTHOIIEHHE TOCyNApCTBa U IIpaBa,
MOJEAU COOTHOILIEHUS TOCyJapCTBa U IIpaBa, TEOPETUYECKHE KOHIIEIIIIHH.

OCyIapCTBO U IIpaBO — 3TO HeoOXomuMble (POPMBI OpPTraHU3aIIHuU

COBMECTHOH 3KHU3HU Atofied. CAOKHOCTB U ITPOOAEMBI UX COOTHOIIIE-

HUS CBSI3aHBI C TEM, YTO C IIOCTOSTHHBIM Pa3BHUTHEM OOIIeCTBa BO3-

HUKAIOT HOBBIE IIOAXOABI K OIPENEACHHIO CYIIIHOCTH TaKHUX ITOHL-

TUU KakK roCyJapcTBO W mIpaBo. [lasg moapoOHOTO aHasu3a COOTHO-
IIeHUd TOCyJapcTBa U IIpaBa B MEPBYIO O4Yepenb HEOOXOAUMO YSICHUTH ITOHATHS
U OIIPEANEAUTH IIPU3HAKH, CYIIIHOCTB U rOCyZlapCcTBa, U IIpasa [2].

Bomnpoc onpeneseHusa IIOHATHA TOCyAapCTBa SBASETCS AHCKYCCHUOHHBIM,
TaK KaK CBH3aH C 9TaraMi (pOPpMUPOBaAHHUA U Pa3BUTUS HHCTUTYTa Trocynap-
crBa. [lepBoHa4YaABHO IIOJ TEPMHUHOM TOCYyJapCTBO II0APa3yMeBaAOCh O0OBEIU-
HEHMeE AIo/IEeH, ITPOKUBAIOIINX Ha OIIPEAEACHHON TEPPUTOPHUHN U TOAYUHSIONINX-
cs eAUHOMY IIPaBUTEABCTBY, 00Aa1alonieMy CyBEpPEHHON BAACTBIO [4].

Kak mucaa I'. Keab3eH, OHATHE TOCyZapCcTBa MOKET YIIOTPEOAITHCI B ABYX
CMbICAAX: y3KOM M IIHPOKOM. B y3KOM IIOHMMaHHE IO IOCyAapCTBOM MOIKET
IIOHUMATBLCS A 0003HAYEHUsI KaKOTro-AMOO ToCyZapCTBEHHOTO OopraHa, TeppH-
TOPUH, Ha KOTOPOM IPOKMBAET HACEAEHUE, a B IIMPOKOM — JIAS O003HA4YEHUS 00-
IIIECTBA KaK TAaKOBOT'O HMAHU YK€ KaKOM-AH00 0coboii ¢dopmbl obiectBa [10, c. 181].
TakuMm o6pa3oM, 3TO CBHAETEABCTBYET O TOM, YTO TE€PMHH «TOCYJapPCTBO» MOXKET
ObITH yroTpebA€H B HECKOABKHUX CMBICAOBBIX 3HAYEHHUAX, KOTOPhIE pacCMaTpH-
BalOT pa3Hble IBACHUS.
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HNnbie aBTOophl — ['oruH A.A., Aunuackuii [.A., Maasko A.B., Takxke npu-
[EPKUBAIOTCH 11€A€CO0OPA3HOCTU HHTEPIIPETHPOBAHUA IIOHATHL TOCydapcTBa
B Y3KOM U LIMPOKOM CMbICAe. Ilom rocygapCcTBOM B IIIHUPOKOM CMBICA€ OHU BBI-
[EATIOT OPTaHM30BaHHOE OOIIECTBO, KOTOpoe OOBeAUHAET TeppPUTOPHd, a He
POACTBEHHAd CBHA3b (KakK ObIAO B IEPBOOBITHOM oO0IIecTBe) [4]. XapaKTepHbIM
IPU3HAKOM [Ad TaKOro OOIllecTBa SABASETCS alrnapaTr YIpaBA€HHUS, KOTOPBIH
BBIZIEASIETCS U3 CaMOTro o0IecTBa (IIyOAMYHAsd BAACTb) U HE COBIIAAeT C CAMHUM
obirectBoM. Iloa rocymapcTBOoM B HIMPOKOM CMBICAE€ aBTOPBI ITOHHUMAIOT «IIOAH-
TUKO-TEPPUTOPHUAABHBIM COI03 AIOZIEH, yIIpaBAdeMBIH 0CO00M ITyOAMYHOH Baa-
CTBHIO, BBIPAXKEHHOM B CIIEIIMAABHOM allllapaTe VIIPaBACHUS W IPUHYXKIECHUS [4].
[IpuBeneHHOE MOHATHE ITO3BOASIET AOCTATOYHO TOYHO BBIACAHUTBH IIPHU3HAKH I'OC-
yaapcrsa.

Hcxona mx omnpeneseHUl B COBPEMEHHOH Y4eOHOH AUTEpaType, MOZKHO
CAeAaTh BBIBOJl, YTO IOCYAapCTBO OIPENEATIETCd KaK «IIOAUTHYECKad OpraHHu3a-
us oblecTBa, obecreynBaroIasl €ro eQUHCTBO M II€AOCTHOCTD, OCYILIECTBASIIO-
asg IMOCPEACTBOM TOCYAAapCTBEHHOTO MeXaHH3Ma yIIpaBA€HHE OeAaMU OoO0Ile-
CTBa, CYBEPEHHYIO IIyOAMYHYIO BAACTh, IIpHAAloliasl IIpaBy o0Iieobs3aTeAbHOE
3Ha4YeHHe, rapaHTUpPYyIoIlllad IIpaBa, cBoOOAbI rpaskaaH, 3aKOHHOCTh U IIPaBOIIO-
panoK» [9].

BrimeniepeducaeHHBIE ONPENEACHHd TOCyJapcTBa — HE €IUHCTBEHHBIE,
KasK/Ible aBTOPhI Ha pPas3HbIX dTalaxX Pa3BUTUS OOIECTBa HANEASAH «TOCydap-
CTBO» IIPU3HAKaMH, IIPUCYIIYMH KOHKPETHOMY JTally pa3BUTHd. Ha coBpemeH-
HOM 3Tarle pa3Butudg Poccuiickoii Penepanyu, ¢ IPpUCYIIIUMU I'OCYyAapCTBY IIPHU-
3HAaKaMH — Haaudue IIyOAWYHOH BAACTH, aIMHUHHUCTPATUBHO-TEPPUTOPUAABHAS
opraHu3allysi, PEeryAdapHbIF cOOp HaAAOrOB, CyBEpPEHHUTET, ammnapaT HpUHYKIe-
HUd, U CKAQIbIBAETCH IIOHATHE «IOCYdapCTBay.

FocymapcTBO — 3TO CyOBEKT yIpaBA€HUS U BAACTH, a IIPaBO BBICTyIIAET
B Ka4eCcTBE €ro MHCTPyMeHTa. [IpaBo — 3T0 BaxKHBINM UHCTPYMEHT BO3AEHCTBULA
Ha rOCyZapCTBO (HAIIpUMep, YCTAHOBAEHHE O0IIe00s3aTeAbHBIX HOPM AL T'OCY-
[JAPCTBEHHBIX CAYZKAIllX) U PEryAUPOBaHUS OOIIECTBEHHBIX, dKOHOMHYECKUX
U UHBIX OTHOIIIEHUM.

B ropuauyeckoil auTepaTrype HET €OUHOIO OIIPENEACHUd IIpaBa, TaK Kak
IIpaBoO IIpeacTaBAsieT cODOM CAOXKHOE OOIIECTBEHHOE SIBACHHE, UMEIOIlee BazK-
HYIO POAB B 3KH3HH obitectBa. Ho, B mepByI0 odepeanb, IIpaBo IPeACTaBASIET CO-
0ol cucTeMy HOPM HAM IIPABUA ITOBEIEHUS.

B ofmiem cMmbIcAe oL IpaBOM ITOHHMMAaETCS CHcTeMa 00IIeo0s13aTeAbBHBIX
HOPM IIOBENECHUd, 3aKPEIACHHBIX B 3aKOHAaX U APYTHX IIPHU3HABaE€MbIX rocyaap-
CTBOM HCTOYHHKAaX (IO3UTHBHOE IIPaBO).

Tak Kak rocygapCTBO U IIPaBO — OTO [ABA CAOXKHBIX OOIIECTBEHHBIX SBAE-
HUS, TO OTHOCUTEABHO COOTHOILIEHHS IOCyJapcCTBa U IIpaBa TaKXKe HET €IMHOI0
MHEHUS. B COBpEMEHHON IOPUANYECKON AUTEPATYPE BBIACAGIOT TPHU MOIEAU CO-
OTHOIIIEHUSI TOCyJapcTBa U mIpaBa: 1) ToraauTapHasd; 2) aubepaabHas; 3) mpar-
Mmatudeckada [3]. C.A. KomapoB npenasaraeT BbIAEASITh: 9TaTUCTCKUH, €CTECTBEH-
HO-IIPaBOBOM M HMHTETPATHUBHBIN IMOAXOABI K BOIIPOCY O COOTHOIIEHUH TOCyaap-
cTBa U npasa [1, c. 82].

TomanumapHasi MOAEAb COOTHOIIIEHUS TOCyAapCTBa U IIpaBa IIpeaycMart-
pHUBaeT NPUOPUTET rocygapcTBa Hal IIpaBOM, TO €CTh IIPaBO IIPU TAKOM IIOXO-
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e HaXOAWTCH B IIOAYUHEHHOM IIOAOXKEHHH, a F'OCyAapCTBO YCTAaHABAUBAET TAKOE
IIpaBo, KoTopoe OyaeT oTBedyaTh MHTEpecaM rocyaapcrBa. B pamkax Totaaurtap-
HOM MoJeAUW 3aKOHHOCTBH O3Ha4daeT He cobArozieHHe CyOBEeKTHBHBIX IIpaB M CBO-
bom, a cobAromeHrEe HOPM IIpaBa, UCXOAAIINX OT rocyaapcTaa [7].

AubepanvHast MONEAb TIPeAyCMaTPUBAET CBSI3aHHOCTH MOCyZapcTBa U IIpa-
Ba, IIPpU 9TOM MpaBy IIPUHAIAEKUT IPHOPUTET B CPAaBHEHUHU C T'OCYyAapCTBOM.
B pamMkax 5T0ol MOAEAH TOCyZapCTBO OTPAaHUYHBAETCS IIPaBOM (3Ta MOAEABb BBI-
TE€KaeT U3 HEPYIIMMOCTH €CTECTBEHHOI'O 3aKOHA M HEOTUYKIA€MOCTH OCHOBAaH-
HBIX Ha HEM CyOBEKTHBHBIX IIPaB).

B aubepasbpHO! MoAeAn IIpaBO IMOPOKIAET IOCYAAaPCTBO — KaK COIIHMAABHYIO
OopraHH3allMIo, KOTopasi IPUBOAUT IIOBEAECHHE AIO/IEH B COOTBETCTBHE C HOpMaMU
mpasna [5, c. 58|.

AubepasbHas MOZEAb COOTHOIIEHHUS T'OCyZapcTBa U IIpaBa OOBIYHO YTBEP-
JK/IAeT, YTO TOCYyAApPCTBO CYILECTBYET OAS 3aIlUTHI IIpaB B CBOOOA HHAWBUIYY-
MOB, a TakK¥XKe JIAs obecriedeHus CIIPaBEIANBOCTU U paBEHCTBA IIepe] 3aKOHOM.
OTa MozeAb YacTo MHOAAepP:KMBaeT HUIAEI0 pa3deAeHUd BAACTEeH U OrpaHUYeHUS
BAAQCTH TOCyHapCTBa, YTOOBI IIPENOTBPATUTL 3A0yIIOTPEOAEHUS U COXPaHUTH
CyOBEKTHUBHBIE ITpaBa.

TpeTbs MOZAEAB COOTHOILIEHHS TOCyAapCTBa U IIpaBa — nNpazmamuueckKas,
IIpeaycMaTpuBaeT CBA3b IOCyJapcTBa U IIpaBa, TO €CTh I'OCyAapCTBO U IIpPaBO
He MOTYT CYIIleCTBOBATHb APYT 0€3 Apyra U OKa3bIBAIOT BO3AEHCTBHE APYT HA APY-
ra. COOTBETCTBEHHO, B TAHHON MOJEAU ITPOCAEKHUBAETCS ABYXCTOPOHHSS CBH3b!
IIpaBo 0e3 rocyzapcTBa 0eCCHABHO, TOCYAapPCTBO K€ He CIIOCOOHO CyIIecTBOBATH
6e3 mpaBa Kak peryasaTopa oOIIleCTBEHHBIX OTHOIIIEHUH [6].

[IparmaTuyeckas MOEAb COOTHOIIIEHUSI TOCyJapcTBa M IIpaBa MI0oapa3sy-
Me€BaeT, YTO IIPaBOBBIE HOPMBI ¥ MHCTUTYTHI OAXKHBI ObITH TMOKUMU U ajall-
TUBHBIMH K U3MEHIIOIINMCS O0CTOSITeABCTBAM U IoTpebHOocTsaM obimiectBa. OHa
IIPU3HAET, YTO IIPABOBas CUCTEMA JOAYKHA YYUTHIBATH KOHKPETHbIE O0OCTOATEAD-
cTBa U 3(PPEeKTHUBHO pearupoBaTh Ha BBI30OBHI BPEMEHH, BMECTO TOTO YTOOBI
CTPOTrO MPUAEPKUBATHCH aOCTPAKTHBIX IIPUHITUIIOB. OTa MOIAEAb II04epKUBAET
IIPpaKTUYECKHEe pPe3yAbTaThl U peIleHUs, OPHEHTHPOBAHHBbIE Ha [JOCTHXKEHUE
KOHKPETHBIX IleAel, BMECTO TOTO YTOOBI CTPEMUTHCHA K aOCOAIOTHOM HIeaAbHO-
ctu. B paMKkax mparMaTH4ecKOM MOJEAU «rOCyJapCTBO HaXOAUT B IIpaBe IOPS-
[IOK, a IIpaBO B T'OCyZIapCTBE — BAACTh, KOTOPYIO OHO yTBepxKaaeT [8, c. 239].

[IparmaTuyeckKu#l IIoaXon K COOTHOIIIEHHIO I'OCyJapCcTBa U IIpaBa I103BO-
ASIET BBIIBUTH IIyTEM aHaAn3a, HACKOABKO YCIIEIITHO IIpaBoBad CHCTEMa pearu-
PyeT Ha BBIZOBBI U IIOTPEOHOCTH OOIIECTBA, a TAaKXKE CIIOCOOHOCTH ITPaBOBBIX
WMHCTUTYTOB aJallTHPOBAThCSI K H3MeHdIIUMcH obcrogreabcTrBaM. OIlleHKa
3 PEKTUBHOCTH 3aKOHOIATEABCTBA, €T0 pPeasu3alliy U NIpUMEeHEeHUd Ha IIpak-
TUKE SIBASIETCS KAIOUEBBIM KpPUTEPHEM IIPU IIPUMEHEHUU NIparMaTH4ecKOoTo
noaxona.

TakuM 00pa3oM, B HACTOSIIEe BpeMs B IOpUANYECKOH HayKe HabAoaaeT-
csl pa3zHooOpa3ue IMOAXOA0B K COOTHOIIIEHHUIO TOCYyAapCTBa U IIpaBa, U HET OQHO-
ro IIpeodAaaaroIIero Noaxoaa. Pa3AndHble IITKOABI ITpaBa U TEOPUU IIPEeaAararoT
pa3Hble MHTEPHIPETAUH 3TOTO COOTHOIIEHHs. [IpearnodYTUTeAbHBIH ITOAXO0I MO-
KeT 3aBHCETh OT KOHKPETHOM CTpaHbl, IOAUTHYECKOH CHUTyalluH, UCTOPUUECKO-
o KOHTEKCTA U B3TASOB YUEHBIX.
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The state and law are necessary forms of organizing the common life of
people. The complexity and problems of their relationship are related to the fact
that with the constant development of society, new approaches to defining the
essence of such concepts as state and law arise. For a detailed analysis of the
relationship between state and law, it is first necessary to clarify the concepts
and determine the characteristics and essence of both the state and law [2].

The question of defining the concept of the state is debatable, since it is
associated with the stages of formation and development of the institution of the
state. Initially, the term state implied an association of people living in a certain
territory and subordinate to a single government with sovereign power [4].

As G. Kelsen wrote, the concept of the state can be used in two senses:
narrow and broad. In a narrow sense, the state can be understood to denote any
government body, the territory in which the population lives, and in a broad
sense — to denote society as such or any special form of society [10, p. 181].
Thus, this indicates that the term "state" can be used in several semantic
meanings that consider different phenomena.

Other authors — Gogin A.A., Lipinsky D.A., Malko A.V., also adhere to the
expediency of interpreting the concept of the state in a narrow and broad sense.
Under the state in a broad sense, they distinguish an organized society that is
united by territory, and not by kinship (as was the case in primitive society) [4].
A characteristic feature of such a society is the management apparatus, which is
separated from the society itself (public authority) and does not coincide with the
society itself. Under the state in a broad sense, the authors understand "a politi-
cal-territorial union of people, governed by a special public authority, expressed
in a special apparatus of governance and coercion" [4]|. The given concept allows
us to quite accurately identify the features of the state.

Based on the definitions in modern educational literature, we can conclude
that the state is defined as "a political organization of society that ensures its uni-
ty and integrity, exercises through the state mechanism the management of socie-
ty's affairs, sovereign public power, giving the law a generally binding meaning,
guaranteeing the rights, freedoms of citizens, legality and law and order" [9].

The above definitions of the state are not the only ones; each author at
different stages of society's development endowed the "state" with features in-
herent to a specific stage of development. At the current stage of development
of the Russian Federation, with the features inherent to the state — the pres-
ence of public authority, administrative-territorial organization, regular tax col-
lection, sovereignty, coercive apparatus, the concept of "state" is formed.

The state is the subject of governance and power, and law acts as its in-
strument. Law is an important instrument of influence on the state (for exam-
ple, establishing generally binding standards for civil servants) and regulating
social, economic and other relations.

There is no single definition of law in legal literature, since law is a com-
plex social phenomenon that plays an important role in the life of society. But
first of all, law is a system of norms or rules of conduct.

In a general sense, law is understood as a system of generally binding
norms of conduct enshrined in laws and other sources recognized by the state
(positive law).
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Since the state and law are two complex social phenomena, there is also
no consensus regarding the relationship between the state and law. In modern
legal literature, three models of the relationship between the state and law are
distinguished: 1) totalitarian; 2) liberal; 3) pragmatic [3]. S.A. Komarov sug-
gests distinguishing between the statist, natural law and integrative approach-
es to the issue of the relationship between the state and law [1, p. 82].

The totalitarian model of the relationship between state and law provides
for the priority of the state over law, that is, law under this approach is in
a subordinate position, and the state establishes a law that will meet the inter-
ests of the state. Within the framework of the totalitarian model, legality does
not mean the observance of subjective rights and freedoms, but the observance
of legal norms emanating from the state [7].

Liberal model provides for the connection between the state and law, with
law having priority over the state. Within the framework of this model, the state
is limited by law (this model follows from the inviolability of natural law and the
inalienability of subjective rights based on it).

In the liberal model, law gives rise to the state as a social organization
that brings people's behavior into line with the norms of law [5, p. 58].

The liberal model of the relationship between state and law usually as-
serts that the state exists to protect the rights and freedoms of individuals, as
well as to ensure justice and equality before the law. This model often supports
the idea of separation of powers and limiting the power of the state in order to
prevent abuses and preserve subjective rights.

The third model of the relationship between state and law is pragmatic, it
provides for a connection between state and law, that is, state and law cannot
exist without each other and have an impact on each other. Accordingly, in this
model a two-way connection can be traced: law without the state is powerless,
while the state is not capable of existing without law as a regulator of social re-
lations [6].

The pragmatic model of the relationship between state and law implies
that legal norms and institutions should be flexible and adaptive to changing
circumstances and the needs of society. It recognizes that the legal system
should take into account specific circumstances and respond effectively to the
challenges of the time, rather than strictly adhering to abstract principles. This
model emphasizes practical results and solutions aimed at achieving specific
goals, rather than striving for absolute perfection. Within the framework of the
pragmatic model, “the state finds order in law, and law in the state — the power
that it asserts” [8, p. 239].

The pragmatic approach to the relationship between state and law allows
us to identify through analysis how successfully the legal system responds to
the challenges and needs of society, as well as the ability of legal institutions to
adapt to changing circumstances. Evaluation of the effectiveness of legislation,
its implementation and application in practice is a key criterion when applying
the pragmatic approach.

Thus, at present, there is a variety of approaches to the relationship be-
tween state and law in legal science, and there is no single prevailing approach.
Different schools of law and theory offer different interpretations of this rela-
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tionship. The preferred approach may depend on the specific country, political
situation, historical context, and scholarly views.
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CPABHEHHE CBETCKOI'O H IEPKOBHOI'O CYOA

A.C. Kaporaesn’

AnHoTauusa. CyneOHasa cucTeMa IBASETCH HEOTHEMAEMOM YacThI0O MEXaHHU3Ma
rOCyJapCTBEHHOM BAACTU AIOOOTO rOCyZapcTBa, OHA oOecrmeynBaeT 3alUTy IpaB U CBO-
Oon rpakiaH, a TakKXKe pas3pellaeT CIIOPbI, BOSHUKAIOIINE MeXAy CyOBeKTaMU IpaBa.
B uctropuu 4yeaoBedecTBa CYLIECTBOBAaAM pPa3AHYHBIE (POPMBI CYAOIIPOM3BOACTBA. Ha
IIPOTSI?’KEHUH MHOTHX A€T Ha TePPUTOPUH POCCHH COCYIIeCTBOBaAHM TaKHe (POPMBI KaK:
CyI CBETCKHUH U Cy[ LIEPKOBHBIN. [laHHas CTaThs IIOCBAIIEHA CPaBHEHUIO 3THX OBYX
UHCTHUTYTOB, aHAAU3HUPYIOTCSI HUX HCTOPHUYECKHE KOPHH, NPUHIMNBI (PYHKIIMOHUPOBA-
HUS, 2 TaK¥KE COBPEMEHHOE COCTOSHUE.

KarodeBble CAOBa: CBETCKHUIH CyH, LIEPKOBHBIH Cy[, IIPAaBO, PEAUTH, IIPABOCAA-
BUe, KAHOHUYECKOe IIpaBo, 60:KeCTBEHHOE ITPABo.

cmopusi U npuHyunvl dessmesbHocmu cyoebroili cucmemol. Cy-
nebHasg cucreMa SBASETCS OOHUM W3 BasKHEHIIINX HUHCTHUTYTOB
AOOOTO rocymapcTBa, obecrieduBasi IIPABOIIOPSAIOK U CIIpaBesl-
AUBOCTb. MCTOpHUUECKU CAOKHAOCH TaK, UTO HapsSAy CO CBET-
CKUMH cyaaMHu, (QPYHKIIMOHUPYIOUIMMH Ha OCHOBE Trocyaap-
CTBEHHOT'O 3aKOHOJAATEABCTBA, CYILECTBOBAaAW M IIEPKOBHBIE CyAbl, PYKOBOII-
CTBYIOIIIHECS PEAUTHO3HBIMU HOPMaMM U KaHOHaMHu. Ha npoTsaxkeHNH BEKOB 3TU
[B€ CUCTEMBbI B3aUMOAEHCTBOBAAU U BAUSAM APYT HaA Apyra.

CBeTCKUU Cyn UMEET OOATYI0O HUCTOPHIO, YXOASIIYI0 KOPHSMHU B OPEBHUE
UBUAHW3AIIUH, CAMO €TI0 3apoxKIeHHe CBSI3aHO C BO3BHUKHOBEHHEM T'OCyIapCTBa.
C pa3BUTHEM roCygapcCTBa U IIpaBa CBETCKUH Cy ITPHUOOPEA YETKYIO CTPYKTYPY
U [IpoLeayphbl, OCHOBaAHHbIE HA 3aKOHAaX.

[lepKOBHBIHN CyZ TaK:Ke MMeeT APEBHIOI0 UCTOPUIO, CBI3aHHYIO C (POpMU-
poBaHUEM PEAUTHO3HBIX HHCTUTYTOB. B pa3HbIX KOH(QEeCCUSIX LEPKOBHBIH Cyn
pa3BUBaACS II0-Pa3HOMY, HO OOIIMMH OCTaBaAUCh €r0 PEAUTHO3HBIM XapaKTep
U OPUEHTUPOBAHHOCTH Ha KAHOHUYECKOE ITPaBo.

B Poccum Bniaothk o Hadasa XVIII Beka mpaBOCAaBHBIN LIEPKOBHBIN CyL
obAagan HMIMPOKOH IOPUCAUKIIHMEM, paccMaTpuBasl HE TOABKO IeAd, CBA3aHHBIE
C PEAHMTHO3HBIMHU BOIPOCAMH, HO M HEKOTOpPbhIE T'pazKIaHCKHUE meAa. PedpopMbl

’ KapoTaeB Aaekceii CepreeBudu, obyyaroluiica 1 Kypca pakyabTeTa MOATOTOBKU CAE-
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Ilerpa I cymiecTBEHHO OrpaHHWYHAN KOMIIETEHIIMIO LIEPKOBHOTO Cy[a, IIepenan
BOABIITYIO HaCTh €A B BeleHUEe CBETCKHUX cyZ0B. [Io cyTH, IIPOU30LIA0 pa3ese-
HUe CyAeOHOHM cHUCTeMbl Ha TOCyJapCTBEHHYIO U IIepKOBHYyI0. M Takas cucrema
IIPOCYIIIECTBOBaAa Ha MPOTAKEHUU ABYX BeKOB. Ho cobwiTms 1917 roma u mo-
CAE€AYIOIIHUH COBETCKHH IIEpHO[ I'OCYJapCTBEHHOCTH CTaAU TAXKEABIMU HCIIBITA-
HUAMH OAg LepKBU. OCYIIECTBASIAUCH LIEPKOBHBIE TOHEHUS, 3aKPhIBaAU XpaMBbl,
ITPOBOAYIAACH aHTUPEAUTHO3HAd MOAUTHKA. [locrnabaeHNI ObIAM, HO OHH HOCHAU
BpeMEHHBIM XapakTep. [loBOopoTHBINI MOMEHT IIpou3omniea B KoHIe 1980-x ro-
0B, Korfia Obiaa oObsiBAEHA ITOAUTHKA TAAQCHOCTH, OBIA CHAT 3aIlpeT Ha PEeAUTHU-
O3HYIO IIPOTIaTaHAy, a PEAUTHO3HbIE O0OBEIMHEHUS ITOAYIHAN OOABIIIYI0O CBOOOMIY,
B CPaBHEHHUHU C IPEAIIECTBYIOIIMM COBETCKHUM II€PHOAOM IrOCYy1apCTBEHHOCTH.

CBeTcKUM Cyd PYKOBOACTBYETCH PAOOM IIPHUHIIHIIOB, 3aKPENACHHBIX B Pe-
JepasbHOM KOHCTHUTYIIMOHHOM 3akKoHe «O cymebHoI cucteme Poccutickoit Pene-
pauum» [3], B YroaoBHo-IIpolieccyanbHOM Komekce P®d [4]|, Komekce ammMuHU-
CTpaTHUBHOIO cynolipoudBoacTBa Poccuiickoii denepanuu [S| U B ApPyrux HOP-
MaTHUBHBIX IIPaBOBBIX akKTaxX. K HUM MOXHO OTHECTH NPHHIUIIBI 3aKOHHOCTH,
HE3aBHCHUMOCTH, COCTA3aTEABHOCTH U T'AACHOCTH, U APYTHE.

[lepkoBHBIE cynpl Pycckoii IlpaBocaaBHOM LlepkBH TOX€ HMEIOT CBOIO
BHYTPEHHIOI0O HOPMATHUBHYIO OCHOBY U Ha OCHOBE €€ OCYILIECTBASIIOT CyAeOHYyIO
BaacTb. OHH pPYKOBOACTBYIOTCS CBAILECHHBIMH KaHOHAaMH, YcTaBoM Pycckoin
[IpaBocaaBHOM llepkBu, I[loroxkeHueM o 1epKoBHOM cyhae Pycckoii [IpaBocaaB-
HoM llepkBHU, U UHBIMU YCTAHOBAECHUAMU [IpaBocaaBHOM 1IepKBH [9].

Heobxomyumo TaksKe cKa3aTh Pa3HOM IIPOHUCXOKIEHUH IIpaBa IIEPKOBHOIO
U IIpaBa CBeTCKOro. CBETCKOE IIpaBO UCXOAUT OT rOCyJapCTBa U €€ OCHOBY €€ Aed-
TEABHOCTH COCTaBASIFOT MCTOYHHKU IIpaBa, IIPHU3HAHHBIE B rocygapcrBe. B cBoro
odyepenpb, NIEPBOMCTOYHUKOM ILIEPKOBHOIO IIpaBa dABAseTcd BoxecTBeHHas BOAL
OcHoBateaqa llepkBu. OHa gelictBoBasa B llepkBu npu ee cozgaHuu — et Llep-
KOBb OyZIeT MOAYUHSTHCS «BO BCE NHU OO0 CKOHYAHUA BeKa» [0].

Hopwmsel BoxkecTBEHHOTO IIpaBa BBICTYIIAIOT OCHOBHBIM HCTOYHHUKOM IIEDP-
KOBHOTrO IIpaBa. Ho u3 aTOoro caeayer, 9¥To HOPMBI HE OXBATbIBAIOT IIOAHOCTBIO
BECH CTPOM U MOPSOOK LIEPKOBHOM KMU3HU. OHU CAyzKaT AUIIBL [IEPBOOCHOBAHHU-
€M, BBICIIIUM Ha4daAOM 3aKOHoOaTeAbCcTBa caMmoi llepkBu. B cBa3u ¢ aTum Liep-
KOBBb CaMa dBASE€TCd HCTOYHHKOM IIpaBa, PErAaMEHTHUPYS CBOE€ BHYTPHIIEPKOB-
HO€ YCTPOMCTBO.

Ho, LlepkoBb — KaK MHCTUTYT SIBASETCS HEOTHEMAEMOH 4acThIO O0IlecTBa,
rae Hapgay ¢ COOCTBEHHO IIEPKOBHBIM 3aKOHOATEABCTBOM HCTOYHHUKOM IIpaBa
Oas LIepKBU CAYZKHUT U TOCyHapCTBEHHOE 3aKOHOAATEABCTBO. DTO OOBSICHAETCS
TeM, 4YTO B 00AaCTU BHEIIHEro IpaBa LlepKBH, TO eCTh ee IPaBOBOT'O [TOAOKEHUSI
B F'OCyZapCTBe U IPaskIaHCKOM OOIIleCTBEe, BOAS FOCYAAapPCTBEHHON BAACTU SIBAS-
€eTCsd CyBEPEHHOU M €IWHCTBEHHBIM 3aKOHOAATEABHBIM MCTOYHHUKOM [6], HO KakK
OBIAO BBIIIIE CKA3aHO — BHYTPEHHEE YCTPOHCTBO OMNPEAEATEeTCS CAMOCTOSITEABHO
1 HE3aBHCHUMO OT roCyapcTBa.

CpasHumenvHraa xapaxkmepucmuka. LIepKOBHBIH Cyn B COBPEMEHHBIX
YCAOBHLX UMEET OIIPENEAECHHYIO IOPUCAUKIINIO, pacCMaTpHUBasd /ieaa, CBSI3aHHbIE
C BHYTPEHHUMHU BOIIPOCAMH PEAUTHO3HBIX OPTaHU3alUM, TaKue KaK JUCIIUIIAH-
HApHBIE IIPOCTYIIKU CBSIIIEHHOCAYXKUTEAEH, OpadyHO-ceMeWHbIe OTHOIIIEHUS Be-
PYIOLIUX, BOIPOCHI KaHOHHUYECKOTO ITpaBa. llepKoBHBIE Cyabl IpeaHa3HAYEHbI
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[AST BOCCTAHOBAEHHS HAPYILIEHHOTO IOPAAKA U CTPOd IIEPKOBHOM KHU3HU U IIPU-
3BaHbI CIIOCOOCTBOBAThH COOAIONEHUIO CBAIIEHHBIX KAHOHOB U HWHBIX yCTaHOBAE-
Huii [IpaBocaaBHOM LlepkBH.

CpaBHHBag CBETCKHH M LEPKOBHBIM CyAbl, CACAyET MIPHU3HATh, 4YTO 3TO
[ABa pas3HbIX WHCTUTyTaA MPAaBOCyAUd C PA3AUYHBIMH LEASIMU U IIPUHIUIIAMU.
OHU He KOHKYPHUPYIOT APYT C APYroM, a AOIIOAHLIOT APYT Apyra, oTpazkad pas-
HBIE€ aCHEKTBhI XKU3HH Y€AOBEKA — I'PaKJaHCKUH U JyXOBHBIN.

B coBpeMeHHOM MUpE CBETCKHE CYybl UTPAIOT TAaBHYIO POAb B 00€CIIeYeHUN
CIIPaBEIAMBOCTH M 3alllUTe IIpaB U CB0OOJ CyOBEKTOB IIpaBa. llepKoBHbIE Cybl
COXPAaHAIOT CBOE€ BAHWSHHE Ha AyXOBHYIO KHW3Hb BEPYIOIIMX U CBSIIEHHOCAYKUTE-

A€H IEPKBU U MOTYT OBITh IPHUMEHEHBI AT Pa3pelIeHNs] PEAUTHO3HBIX CIIOPOB.

XapaKTepHCTHKA CBeTCKHH Ccyn IlepKOBHBIH CYA
OcHoBa HopmaTtuBHEBIE IIpaBoBble ak- | CB4llleHHblEe KaHOHBI, YCTaB
OeSITEAbHOCTH TBI, IPUHATHIE TOCYIaPCTBOM Pycckoit [IpaBocaaBHOM Llepk-
BHU, [loaokeHne o IIepKOBHOM
cyne Pycckoit IlpaBocaaBHOM
llepkBHU, HHbIE yCTAHOBAEHUS
ITpaBocAaBHOM IIEPKBU
IIpHHIHIBI PaBencTBo Bcex mepen 3ako- | Peaurmosnnle HOpPMEBI, CB4-
AEeSITEeABHOCTH HOM M CyOOM, COCTI3aT€Ab- | IIICHHBIE KAHOHBI.
HOCTh CTOPOH, IIPE3yMIIIIUS
HEBHUHOBHOCTHU, TAACHOCTD U JP.
IIpenna3zHadyeHHe | 3amura npaB U cBobon rpax- | [IpeqHaszHadeHbl Oad BoOcCcTa-
[OaH, KOHCTUTYILIFIOHHOI'O CTPOS | HOBAGHHI HApPYIIEHHOIO II0-
P®d, cobaromeHMe 3aKOHHOCTH | psgKa U CTPOs IIEPKOBHOM
U COPaBEOAWBOCTU TIIPU HC- | 3KU3HU U IIPU3BAHBI CII0CO0-
IIOAHEHUH MW IIPUMEHEHUHN 3a- | CTBOBATh COOAIOIEHUIO CBS-
KOHOB U HWHBIX HOPMATHUBHBIX | IIEHHBIX KAHOHOB K MHBIX
aKTOB ycTaHoBAeHUM [IpaBocaaBHOM
IllepkBHU
Cy0beKTBI 'paknmane rocymapcTBa, AHUlla, | Bepyrome, mpuHagseXKaIme
IIpaBOCYaHS Haxonduecs Ha Tepputopud | K IIpaBocaaBHOM  lLlepkBH,
Pd CBAIIEHHOCAYKUTEAU LIepKBHU
CaHKIHH [MITpadswl, AuiteHue cBOOOAbBI, | ENUTHMBS, TO €CTb IOHYKIe-
3a HapylIeHHe OpyrHe  Mepbl HaKas3aHWud, | HUe K IIOKasHUIO, 3allpelleHHe
IIpaBHA IpeayCMOTPEHHbBIE 3aKOHOM B CAY2KE€HHUHU [OA9d CB4IICHHU-
KOB, oTAy4eHUe oT llepkBu
Bausuue [IpuMeHsgeT nmpaBOBblE HOPMEI, | BauseT Ha MopasbHBIE M HpaB-
Ha o0uIecTBO peryaupyer o0IlleCTBEHHbIE | CTBEHHbIE yCTOM  OOILeCTBA,
OTHOIIIEHUd, 3alllUIlaeT IIpaBa | PopMHPYET  MHPOBO33PEHUE,
rpaxkaaH peryAupyeT ceMeMHble OTHOIIIe-
HUSI, OKa3blBA€T BAMGHHE Ha
JOYXOBHYVIO KM3Hb BEPYIOIIHIX

CospemerHoe cocmosiHue. B coBpeMEHHOM MHUpPE CBETCKUU M 1€ pKOBHBIN
CYy/ZL COCYLIECTBYIOT, B3aUMOAEHCTBYS U MOOIOAHSS APYT ApPyra B ONpPeneA€HHBIX
chepax.

Xora B KoHcrutyninu PP 3akpernaeHoO, 4TO rocygapCTBO SBASETCS CBET-
ckuM [1; 7], mMyXoBHas cOCTaBAsIOIIAsd OOIIECTBYy HeoOxomuMma. Tak B HogOpe
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2013 roma ydyacTHUKH KOH(epeHIUU «TpuyMd U Kpax UMIEPHUU: YPOKU UCTO-
pUM», Cpeau KOTOPBIX OBIAM POCCHUHCKHE OM3HECMEHbI, OOIIECTBEHHBIE AEATEAU
U y4eHble, BBICTYIIMAU C UHUIIMATHUBOM 3aKPEITUTh OCOOYI0 POAB ITPaBOCAABUS
B KoHcTuryinu Poccum. B cBoem oOpameHun oHH 3agBUAU: «['OCy1apCTBEHHBIH
cyBepeHuteT Poccuiickoit denepaiiu — 3To 3aKoH. MBI IIpHU3bIBaeEM HOAAEP-
JKaThb U €€ AyXOBHBIA CyBEPEHUTET, IIPOBO3TAACHUB OCOOYIO0 POAB MHPABOCAABUS
B Koncrurynuu Poccum» [8].

ITozonuee 14 maprta 2020 roma 3akoHoM Poccuiickoit ®enepanuu o I0-
npaBke KoHcturymuio PP Obirna BBemeHa craThd 67.1, Tme B II. 2 3aKpPEIIAEHO:
«Poccuiickaga dPenepaliudg, oObeAUHEHHAS TBHICAYEAETHEM HMCTOPHEH, COXpaHad
IaM4aTh IIPEAKOB, IepPemaBIINX HaM HAeaAbl U Bepy B bora, a Takske mpeeM-
CTBEHHOCTh B pa3BUTUU Poccuiickoro rocygapctBa, IIPHU3HAET HCTOPHUYECKU
CAOZKUBIIIEECH TOCYJapCTBEHHOE €IUHCTBO» [2].

YnomuHaHue o Bepe B Bora MOXKET CAY:KUTH OCHOBOM A YKPENAEHUS
HPaBCTBEHHBIX YCTOEB 00IIIeCTBa U (DOPMUPOBAHUSA €T0 AYXOBHOM CIIAOYEHHOCTH.
Taxzke 3T0 MOKa3bIBaeT 3HAYHUMOCTD ILIEPKBHU IIAd O0IlleCcTBa. B cBSA3M ¢ 9TUM TakoH
WHCTHUTYT KaK I[IePKOBHBIH Cy HE ITOTEPSAET CBOEH BOCTPeOOBAaHHOCTU U OydeT oj-
HUM U3 <MHCTPYMEHTOB» ITOAIEPKAHUS AyXOBHOH YUCTOTHI ODIIIECTBA.
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COMPARISON OF SECULAR
AND ECCLESIASTICAL COURT

Aleksey S. Karotaev”

Annotation. The judicial system is an integral part of the mechanism of state
power of any state, it ensures the protection of the rights and freedoms of citizens, and
also resolves disputes arising between subjects of law. In the history of mankind, there
were various forms of legal proceedings. For many years, such forms as secular court
and ecclesiastical court coexisted on the territory of Russia. This article is devoted to
the comparison of these two institutions, their historical roots, principles of function-
ing, as well as the current state are analyzed.

Keywords: secular court, ecclesiastical court, law, religion, Orthodoxy, canon
law, divine law.

History and principles of the judicial system. The judicial system is one of
the most important institutions of any state, ensuring law and order and jus-
tice. Historically, along with secular courts, functioning on the basis of state
legislation, there were also ecclesiastical courts, guided by religious norms and
canons. Over the centuries, these two systems interacted and influenced each
other.

The secular court has a long history, rooted in ancient civilizations, it’s
very origin is associated with the emergence of the state. With the development
of the state and law, the secular court acquired a clear structure and proce-
dures based on laws.

The ecclesiastical court also has an ancient history associated with the
formation of religious institutions. In different confessions, the ecclesiastical
court developed differently, but its religious character and focus on canon law
remained common.

In Russia, up until the beginning of the 18th century, the Orthodox
church court had broad jurisdiction, considering not only cases related to
religious issues, but also some civil cases. The reforms of Peter I significant-
ly limited the competence of the church court, transferring most of the cases
to the jurisdiction of secular courts. In essence, the judicial system was di-
vided into state and church. And this system existed for two centuries. But
the events of 1917 and the subsequent Soviet period of statehood became
difficult trials for the church. Church persecutions were carried out,
churches were closed, anti-religious policies were carried out. There were
concessions, but they were temporary. The turning point occurred in the late
1980s, when the policy of glasnost was announced, the ban on religious
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propaganda was lifted, and religious associations received greater freedom,
in comparison with the previous Soviet period of statehood. The secular
court is guided by a number of principles enshrined in the Federal Constitu-
tional Law "On the Judicial System of the Russian Federation" [3], in the
Criminal Procedure Code of the Russian Federation [4], the Code of Adminis-
trative Procedure of the Russian Federation [5] and other regulatory legal
acts. These include the principles of legality, independence, adversarial pro-
ceedings and publicity, and others.

The ecclesiastical courts of the Russian Orthodox Church also have their
own internal regulatory framework and exercise judicial power on its basis.
They are guided by sacred canons, the Charter of the Russian Orthodox
Church, the Regulation on the ecclesiastical court of the Russian Orthodox
Church, and other regulations of the Orthodox Church [9].

It is also necessary to mention the different origins of ecclesiastical law
and secular law. Secular law comes from the state and its basis of activity is
formed by sources of law recognized in the state. In turn, the primary source of
ecclesiastical law is the Divine will of the Founder of the Church. It was in force
in the Church at its creation — the Church will be subordinate to it “all the days
until the end of the age” [6].

The norms of Divine Law are the main source of Church law. But it fol-
lows from this that the norms do not fully cover the entire structure and order
of Church life. They serve only as the primary foundation, the highest principle
of the legislation of the Church itself. In this regard, the Church itself is
a source of law, regulating its internal Church structure.

But the Church as an institution is an integral part of society, where,
along with church legislation itself, the source of law for the Church is also
state legislation. This is explained by the fact that in the area of external law of
the Church, that is, its legal status in the state and civil society, the will of
state power is sovereign and the only legislative source [6], but as was said
above, the internal structure is determined independently and independently of
the state.

Comparative characteristics. In modern conditions, the ecclesiastical
court has a certain jurisdiction, considering cases related to internal issues of
religious organizations, such as disciplinary offenses of clergy, marital and
family relations of believers, and issues of canon law. Church courts are in-
tended to restore the disturbed order and structure of church life and are
called upon to promote observance of sacred canons and other regulations of
the Orthodox Church.

Comparing secular and ecclesiastical courts, it should be recognized that
these are two different institutions of justice with different goals and principles.
They do not compete with each other, but complement each other, reflecting
different aspects of human life — civil and spiritual. In the modern world, secu-
lar courts play a major role in ensuring justice and protecting the rights and
freedoms of legal entities. Church courts retain their influence on the spiritual
life of believers and clergy of the church and can be used to resolve religious
disputes.
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Characteristic Secular court Church court
Basis Regulatory legal acts adopted | Sacred canons, the Charter of
by the state the Russian Orthodox Church,
the Regulation on the Church
Court of the Russian Orthodox
Church, and other regulations
of the Orthodox Church
Of activity Equality of all before the law | Religious norms, sacred canons
Principles and the court, adversarial na-
ture of the parties, presumption
of innocence, publicity, etc.
Of activity Protection of the rights and | They are intended to restore the
Purpose freedoms of citizens, the consti- | disturbed order and structure
Subjects tutional order of the Russian | of church life and are called
Federation, observance of legal- | upon to promote the ob-
ity and justice in the execution | servance of sacred canons and
and application of laws and | other regulations of the Ortho-
other regulations dox Church
of Citizens of the state, persons | Believers belonging to the Or-
justice located on the territory of the | thodox Church, clergy of the
Russian Federation Church
Penalties Fines, imprisonment, other | Penance, that is, compulsion to
For violating penalties provided by law repent, prohibition of service for
priests, excommunication from
the Church
Influence Applies legal norms, regulates | Influences the moral and ethical
on society public relations, protects the | foundations of society, forms
rules rights of citizens a worldview, regulates family
relationships, and influences
the spiritual life of believers

Current state. In the modern world, secular and ecclesiastical courts co-
exist, interacting and complementing each other in certain areas.
Although the Constitution of the Russian Federation establishes that the

state is secular [1; 7], a spiritual component is necessary for society. Thus, in
November 2013, participants in the conference "Triumph and Collapse of the
Empire: Lessons of History", among whom were Russian businessmen, public
figures and scientists, came forward with an initiative to enshrine the special
role of Orthodoxy in the Constitution of Russia. In their address, they stated:
"The state sovereignty of the Russian Federation is the law. We call for support
for its spiritual sovereignty, proclaiming the special role of Orthodoxy in the
Constitution of Russia" [§].

Later, on March 14, 2020, the Law of the Russian Federation on Amend-
ing the Constitution of the Russian Federation introduced Article 67.1, where
paragraph 2 states: “The Russian Federation, united by a thousand-year histo-
ry, preserving the memory of ancestors who passed on to us ideals and faith in
God, as well as continuity in the development of the Russian state, recognizes
the historically established state unity” [2].
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Mentioning faith in God can serve as a basis for strengthening the mor-
al foundations of society and forming its spiritual cohesion. It also shows the
importance of the church for society. In this regard, such an institution as
a church court will not lose its relevance and will be one of the “instruments”
for maintaining the spiritual purity of society.
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IIPABOBASI KYABTYPA
KAK OCHOBHOMN KPUTEPUMU
OLIEHKH COCTOSIHHSI
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AHHOTanmHda. B crarke paccMaTpUBAIOTCHA XapaKTepHble YepThbl (peHoMeHa
npaBoBas KyAbTypa. AHAAU3UPYIOTCS OCHOBHBIE KOMIIOHEHTHI M 3HAYHUMOCTH IPaBO-
BO#l KYABTYPBI, & TaKXKe CBSI3b MEXKy IPaBOBOM KYABTYPOH W IIPaBOCO3HAHHUEM.
PaccmarpuBaroTcs (pakTopbl, CIIOCOOCTBYIOIIHNE HETATHBHOMY BO3AEHCTBHIO Ha IIpa-
BOBYIO KyABTYpy OOIllecTBa, BKAIOYAS TaKHe KaK: IIPaBOBOM HUTHAW3M MU IIPABOBOH
UIEaAU3M.

KarouyeBble cAoBa: OOIIECTBO, IIpaBOBasi KyAbTypa, IIPABOCO3HAHUE, IPABOBBIE
SIBA€HHUSI, IIPABOBOY HUTHAU3M, [IPABOBOM HUIE€aAN3M.

OO1IecTBEHHOE pa3BUTHE HEBO3MOXKHO 0e3 (QOpMUPOBAHUS IIPABOBOM
KYABTYPBI 00IIlecTBa, KOTOpas BBICTYIIaeT B KauyecTBe 0OBbEKTUBHON HEOOXOoo M-
MOCTH, U SBASETCH IIOKA3aTEAEM €TI0 3peAOoCTH. B ropuaudeckoil aureparype
IO/ IIPABOBOM KYABTYPOU ITOHUMAETCs «00YCAOBA€EHHOE BCEM COITMAABHBIM, OY-
XOBHBIM, IIOAUTHYECKHM M 5KOHOMHYECKHM CTPOEM KadeCTBEHHOE COCTOSIHUE
IpaBOBOM KH3HU OOIIEeCTBa, BbIpaKalollleecsd B AOCTHUTHYTOM YpPOBHE pas3BU-
THS IPABOBOM AEATEABHOCTH, IOPUANYECKUX aKTOB, IIPABOCO3HAHULI U B IIEAOM
B YPOBHE IIPABOBOI0 Pa3BUTHA CYOBEKTa (U€AOBEKa, Pa3AHMYHBIX TPYII, BCETO
HaCeAeHUs), a TaKXKe CTEII€HU rapaHTHPOBAHHOCTU T'OCYyIapCTBOM U T'pazKIaH-
CKHM O0OIIleCTBOM CBO0OOI U mpaB deaoBeKar [9, c. 152]. [IpaBoByIO KYABTYpPY
MOZKHO pacCMaTpHUBaTh B IIHPOKOM U Y3KOM CMBICAE€ CAOBa. [IpaBoBad KyAb-
Typa (B HIMPOKOM CMBICAE CAOBA) —3TO COBOKYIIHOCTH KOMIIOHEHTOB IOPHANYE-
CKOM HaACTPOUKU B HUX pPeasbHOM (PYHKIIMOHUPOBAHUM, KOMIIAEKC ITpPEACTaB-
A€HUH TOW MAU WHOM OOIIHOCTHU AIOZIEH O IIpaBe, ero peasu3allii, O AesITeAbHO-
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CTU TOCYNapCTBEHHBIX OPraHOB, MOOAYKHOCTHBIX AHII, a IIpaBoBas KyAbBTypa
(B y3KOM CMBICA€ CAOBA)— 3TO COBOKYIHOCTb MaTe€pPHaAM30BaHHBIX UIeH,
4YyBCTB, IpeACTaBA€HUH KaK OCO3HAHHOW HEOOXOAWMOCTH U BHYTPEHHEU Io-
TPeOHOCTH ITOBeNEeHUS ANYHOCTH B cdepe IIpaBa, 6baszupyromniascs Ha IIpaBOBOM
CO3HaHUMU [5, c. 443-444].

TakuMm ob6paszoM, mpaBoBasl KyAbTypa IpencraBageT coboi onpeneAeHHbIH
YPOBEHb Pa3BUTHA IIPABOBOM KU3HHU 00IIlecTBa. DTOT YPOBEHL IIPABOBOY KHU3-
HU COLIMyMa CKAQbIBA€TCS U3 Pa3ANYHBIX YacTell MAM SA€MEHTOB.

[IpaBoBast KyAbTypa SIBAFETCH JOBOABHO CAOXKHBIM U HEOOBIYHBIN SIBA€HU-
€M, KOTOpoe HMeeT OOABIIIoe KOAMYECTBO XapaKTEPHBIX IPHU3HAKOB [2; 3], HO
HaMU OyOyT BBIAEAEHBI caMble TAABHBIE.

Bo-nepsblx, BBICOKHUH ypOBEHb IIpaBOoCO3HaHUsd. YTOOBI AaTh XapaKTepH-
CTHKY O3TOMY IIPH3HAKy, HYXKHO pa3o0paThbCd C MNOHATHHHO-KaTEeTOpHAABHBIM
arrapaToM, a UMEHHO C «IIpaBoco3HaHueM». [lo moBoay 3Toro peHoOMeHa I0pH-
CTBI CHOPST OO0 CHUX IIOP, IIOTOMY YTO OIPEAEACHHE 3TOT'0 IIOHATHUS 3aBHUCHUT OT
TUIIA IPABOIIOHUMAaHUs, KOTOPOTO IIPUAEPKUBAETCH CYOBEKT, IIO3TOMY €IUHOTO
noHatud Het [1]. Hanpumep, PribakoB B. A. B cBoei#i pabore «[IpaBoco3HaHMe:
K BOIIPOCY O MIOHSTHUM» [aA OIIpPeeA€HHEe, KOTOpoe Haubosee ITOAHO OTpaskaeT
BCIO IIPUPOAY ITPAaBOCO3HAHUS: «[IPABOCO3HAHHE — 3TO CUCTEMa 3HAaHUU o IpasBe,
006 UCTOPHH CTAHOBAEHUS U Pa3BUTHUS IIpaBa, €ro COBPEMEHHOI'0 COCTOSHUS, CH-
cTeMa IIOHATUH, MAeH O MOAXKHOM IIOpSAKe IIPABOBOIO PETYAHMPOBAHUS OOIIe-
CTBEHHOMU XKHU3HW» [8, c. 23].

Takum o0pasoMm, IIpearosaraeTcs OCBEIOMAEHHOCTb O AEHCTBYIOLIEM 3a-
KOHOZIATEABCTBE, 00 HCTOPHUU IIPABOBOM CeMBbH, K KOTOPOH OTHOCATCH T€ HAHU
WHbIE IIPaBOBBIE SIBAEHHS; COOAIONEHNE, NCIIOAHEHUE HAM HUCIIOAB30BaHHE 3THUX
3aKOHOB, TaK, KaK TOABKO 3HAHHE IOPUANYECKUX IIPEeAITNCaHui He JAacT OKHIa-
€MOro pe3yAbTaTa; IIPaBUABHOE OCO3HAHUE CBOUX IIpaB U 00g3aHHOCTEH, CBOOO-
bl ¥ OTBETCTBEHHOCTHU, CBOETO cTaTyca B OOIlecTBe, HOPM B3aMMOOTHOIIIEHUH
C APYTHMH AIOABMU, COTPasKAaHaMU, O YeM ITHCaAU eIlle JOPEBOAIOIIMOHHbBIE HC-
caenoBatean [4, c. 5-20]. CaemyeT OTMETUTH TaKXKe U IOPUAHYECKYIO AKTHUB-
HOCTBH, TO €CTh OPraHHU30BaHHYI0 UHUIIUATUBHYIO pabO0Ty AUIL 110 IIpeaoTBpalle-
HUIO HapyIIeHUH 3akKoHa; 60ph0y C IIPECTYITHOCTBIO; obecliedyeHre 3aKOHHOCTHU
1 cOOAIOZIEHHS 3aKOHOB B OOIIECTBE; IIPEOIOACHUE IOPUANYECKOro Oecripeneaa;
yOeXXKIeHHOCTh B BasKHOCTH, IIOAB3€ M HYKHOCTU 3aKOHOB U APYTHX HOPMAaTHUB-
HO-IIPABOBBIX aKTOB, BHyTPEHHEE IIPUHSTHE UX.

Taxkske mnpaBoBast KyAbTypa HMeEET COOCTBEHHYIO CTPYKTYPY, KOTopas
IIpeaCTaBA€HA ABYMs dA€MEHTaMU: UO0eo102uueckum (0XBaTbIBAeT BCE ACIEKTHI
IIpaBa B €ro Pa3sAHMYHBIX (POpMax U IIPOIBACHHUIX, YTO AEAAET €€ YHUKAABHOU II0
CPaBHEHHIO C APYTUMH (POPMaMH HIOEOAOTHH) B IICHXOAOTHYECKUM (IIO3HAHUE
00bEeKTa OMBITHBIM ITyTEM, TO €CTh HA CBOEM AMYHOM OIIBITE).

Tak Ke CTOUT OTMETUTD, UTO IIPAaBOBad KyAbTYpa U IIPABOCO3HAHHE SBAS-
IOTCS ABYMs Ba’KHBIMH acCleKTaMU IIPaBOBOH CHUCTEMBI AI0OOro obinectBa. I[Ipa-
BOBasd KyABTypa IIPeACTaBAsSIET COOOM COBOKYIIHOCTH HOPM, IIeHHOCTelH, OObIr4aeB
U Tpaguliui, KOTOpble (POPMHUPYIOTCS B IIPOIlEeCCe KU3HU 00IIeCTBa M OKa3bIBa-
IOT BAUSHHE Ha IOBEJEHHE €ro YA€HOB B cpepe mpana. [IpaBoco3HaHUe — 3TO CO-
3HaTeAbHAasl peaansalnys (cCoOAIoeHMe, UCIIOAHEHHE, UCIIOAB30BaHUe) IpaB U 00sI-
3aHHOCTEY KasK[bIM TPazKIaHUHOM, 3TO popMa OOIIECTBEHHOTO CO3HAHUSI, CH-
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cTeMa IOHATHUU, IIPEACTABACHUM, UAEH O JOAKHOM IIOPAAKE IIPABOBOTO PETYAU-
poBaHUs OOIIECTBEHHOM KU3HU |5, c. 436].

CBa3p MeXOQy IIPaBOBOM KYyABTYPOM M IIPaBOCO3HAHHEM HepaspbIBHaA. [Ipa-
BOBasl KyAbTypa (POpPMUpPYET IIPaBOCO3HAHUE, BAULAS Ha BOCIHPUATHE I'pazkJaHaMU
IIPAaBOBBIX HOPM U IIPHUHIIUIIOB, UX IIOBEAEHHE B COOTBETCTBHU C 3aKOHOM M CO-
3HATEABHYIO IIO3UIIHIO TI0 OTHOIIIEHHUIO K IIpaBaM M o0s3aHHOCTAM. be3 pa3Butoi
IPaBOBOM KYyABTYPbl HEBO3MOXKHO (POpPMHUpPOBaHHE IIPABOCO3HAHHA H CO3HAa-
TEABHOT'0 COOAIOIEHUS IPaBUA IIPABOBOIO IIOPSIKA.

OnHUM K3 BaXXHBIX aCIIEKTOB B3aUMOCBSI3U IIPAaBOBOM KyABTYPEI U IIpa-
BOCO3HAHUS SBAdETCS IIpaBoBoe BocrutaHue. OHO HallpaBA€HO Ha (opmu-
poBaHHWE y TpaxKAaH 3HAHHUM O 3aKOHaX, IIpaBHAax IIOBENEHHS M IIpaBax,
pa3BUTHE HaBBIKOB COOAIONEHHUS IIPaBOBBIX HOPM U HNPUHIIUNOB. Yepes mpa-
BOBO€ BOCITUTAHHE OOIIECTBO IIepeaeT CBOU IIEHHOCTH U HOPMBI, YKPEIIAdeT
IPaBOBYIO KYABTYPY U (POPMUPYET y I'paskgaH CO3HATEABHOE OTHOIIEHHE K 3a-
KOHY.

Kpome Toro, BazxkHbIM (PaKTOPOM, ONPEAEASIONINM CBA3b MEXAY IIpa-
BOBOH KYABTYPOH U IIpaBOCO3HaHHEM, ABAseTCd WHPOPMAaIllMOHHAd IIOAUTH-
Ka rocymapcrtBa. [IpaBUTEABCTBO MOAXKHO OCYIIECTBASTH 3P(PEKTUBHYIO HUH-
dopManTMOHHYIO paboTy II0 PACIIPOCTPAHEHHUIO 3HAHUH O MPaBOBBIX HOPMAaX
U OPHHIIUIAX, obecriedyuBasl AOCTYI TpaxkAaH K IIPpaBOBOM HH(pOpMAaIIUH,
IPOBOAS MPOCBETUTEABCKYIO NEATEABHOCTb M IOAAEPIKUBAasl AUAAOT C obIe-
CTBOM.

Ar000e 00IIIeCTBO HyKOAaEeTCs B OIIPEeIEeA€HHBIX HOPMAax, IpaBUAAX U 3a-
KOHaxX, 4ToObI 00€CIIeYUTh MOPSA0K, CIPABEAANBOCTD U 3aIllUTY IIPAaB I'PaskaaH.
[IpaBoBasi KyAbTypa SABASIETCH BaKHOM COCTaBALIONIEH CTAOHMABHOCTH U Pa3BHU-
THa obiectBa [6]. OgHAKO CyLIECTBYIOT, KAK MUHUMYM, ABa IIPOTHBOIIOAOXK-
HBIX ITPABOBBIX SIBA€HUs, KOTOPbIE MOTYT HETaTHBHO ITOBAUSTHL Ha (POPMHUPO-
BaHHE IIPABOBOM KYABTYPBI — 3TO [IPAaBOBOM HUTUAN3M U IIPABOBOM HAEAAHU3M.

[IpaBOBOM HUTHAW3M IIPEACTABASET COOOH OTpHUIlAHHWE 3HAYEHUS U BaXK-
HOCTH 3aKOHOB, IIpaBUA U HOPM. AIOAU, IIPUAEPKUBAIOIIUECS 3TOH YCTAHOBKHY,
CKAOHHBI UTHOPUPOBATH 3aKOHBI U HOPMBI OOIIECTBa, CUUTAsS WX HEHYKHBIMH
UAW HecIlpaBeAUBBIMH. OHHM MOTYT HapyllaTh 3aKOHBI 0e3 KaKHX-AHMOO cozka-
A€HUH HAHM TIOCAEACTBHH. B pesyabraTe momoOHOTO IOBemeHUS (POPMHUPYETCH
aTMocdepa 6e33aKoHNd U 0e3HaKa3aHHOCTH, YTO MOIKET IIPUBECTU K yBeAnde-
HUIO IIPECTYIIHOCTH U HAPYIIEHUM IIpaB rpaxkiaH.

[IpaBoBOM mAeaan3M, HAIPOTHUB, 3aKAIOYAETCS B UPE3MEPHOM Bepe B 3a-
KOHBI U IIpaBHAa, UAcaAU3alluU [TPABOBOM CHUCTEMBI. AIOY, IPUAEPKUBAIOIIIIIE-
Cd 9TUX B3TAS0B, MOTYT IIOoAAraTh, YTO 3aKOHBI U IIpaBHAA aBTOMATHYECKHU ra-
PAHTHUPYIOT CIIPABEOAUBOCTDh U MOPSIOK B OOIIECTBE, HE YIUTHIBAS BO3MOXKHO-
CTH UX HENOCTAaTKOB HAU ITPOOEAOB. DTO MOKET INPUBECTHU K HUCAAH3AIIUU ITpa-
BOBOHM CHCTEMBI, KOTOpasd Ha CaMOM [EA€ JaseKa OT uaeasa. AAU MOTYT CAEIIO
JOBEPSTH 3aKOHAM H OpraHaM HIpaBOIOpsSAKa, HE 3aAyMbIBadCh O BO3MOXKHOM
HECIIPaBEIAUBOCTHU AU KOPPYIILIUU B HUX.

O0a ssBA€HUS MOTYT UMETh Cepbe3Hble HEraTUBHbBIE ITOCAEICTBHUS [IAS IIpa-
BOBOHM KyABTYpbI obiriecTBa. [IpaBOBOM HUTHAM3M MOIKET IIPUBECTH K paspy-
IIEHUI0 3aKOHHOCTH, yIpo3e 0e30MacHOCTH U YCTOMYHUBOCTHU OOIIlECTBa, a TaK-
K€ CHHUXKEHHUIO NOBEPHUd K [IPaABOBOM cucTeMe. AN, UTHOPUPYIOIINE 3aKOHBI
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1 HOPMBI, HECYT OTBETCTBEHHOCTH 3a CBOHU AEHCTBHUSI U CO3MAIOT OIIACHYIO CPEeay
[AS ce0sd U OKPYIKaIOIIUX.

TakuM 06pa3oM, IIOABOASA UTOT BCEMY BBIIIECKA3aHHOMY, MOXKHO CIEAATH
BBIBOJ] O TOM, YTO IIpaBOBasl KyAbTypa, HECOMHEHHO, OIIpeAeAseT KadeCTBO 00-
IIECTBA, HO HE HAIIPAMYIO, OHA AEHCTBYET IIOCPEACTBOM IIPABOBOTO CO3HAHUA
U IIPaBOBOIO BOCIIMTAHU{, KOTOPbIE TECHO CBSI3aHBI C MAaHHBIM sSIBAEHHEM [7].
Takske caemyeT OTMETUTBH, YUTO OAS Pa3BUTHA OOMIECTBA dYepe3 IIOBBIIIECHIE
YPOBHS IPaBOBOM KYABTYPbI HEOOXOAMMO TOCyAapCTBEHHO-IIPABOBOE PETYAHU-
poBaHUe, a UMEHHO 4epe3 pa3paboTKy HOPMATUBHO-IIPABOBBIX aKTOB, YTOOBI
HE€ BO3HHKAAO TAaKUX Pa3pyLINTEABHBIX (PEHOMEHOB KaK IIPaBOBOM HaAeaAN3M
U [IPpaBOBOM HUTUAU3M.
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LEGAL CULTURE AS THE MAIN CRITERION FOR ASSESSING
THE STATE OF MODERN SOCIETY

Amin R. Kizatov”
Dmitry A. Proshakov*™

Annotation. The article examines the characteristic features of the phenomenon
of legal culture. The main components and significance of legal culture, as well as the
relationship between legal culture and legal consciousness are analyzed. Factors that
contribute to the negative impact on the legal culture of society, including legal nihil-
ism and legal idealism, are considered.

Keywords: society, legal culture, legal consciousness, legal phenomena, legal
nihilism, legal idealism.

Social development is impossible without the formation of a legal culture of
society, which acts as an objective necessity and is an indicator of its maturity. In
legal literature, legal culture is understood as “the qualitative state of the legal life
of society, conditioned by the entire social, spiritual, political and economic sys-
tem, expressed in the achieved level of development of legal activity, legal acts, le-
gal consciousness and, in general, in the level of legal development of the subject
(person, various groups, the entire population), as well as the degree of guarantee
of freedoms and human rights by the state and civil society” [9, p. 152]. Legal cul-
ture can be considered in a broad and narrow sense of the word. Legal culture (in
the broad sense of the word) is a set of components of the legal superstructure in
their actual functioning, a complex of ideas of a particular community of people
about the law, its implementation, about the activities of state bodies, officials,
and legal culture (in the narrow sense of the word) is a set of materialized ideas,
feelings, ideas as a conscious necessity and internal need for the behavior of an
individual in the field of law, based on legal consciousness [5, pp. 443-444].

Thus, legal culture represents a certain level of development of the legal
life of society. This level of the legal life of society consists of various parts or
elements.

Legal culture is a rather complex and unusual phenomenon, which has
a large number of characteristic features [2; 3], but we will highlight the most
important ones.

Firstly, a high level of legal consciousness. To characterize this feature, it
is necessary to understand the conceptual and categorical apparatus, namely,

* Kizatov Amin Ruslanovich, student of the Federal State Educational Institution of
Higher Education «Moscow Academy of the Investigative Committee of the Russian Federation
named after A.Ya. Sukharev». E-mail: kizatovamin5@gmail.ru

 Proshakov Dmitry Aleksandrovich, student of the Federal State Educational Institu-
tion of Higher Education «<Moscow Academy of the Investigative Committee of the Russian Fed-
eration named after A.Ya. Sukharev». E-mail: dimaproshakov @yandex.ru

Scientific supervisor — Elena Anatolyevna Suntsova, Associate Professor of the De-
partment of State and Legal Disciplines of the Faculty of Investigator Training of the Federal
State Educational Institution of Higher Education “Moscow Academy of the Investigative Com-
mittee of the Russian Federation named after A.Ya. Sukharev”, Candidate of Legal Sciences,
Associate Professor, Lieutenant Colonel of Justice. E-mail: suntsovanelly@mail.ru

61



2(134)-2024 FOpHAHYECKAR MBICAL

"legal consciousness". Lawyers still argue about this phenomenon, because the
definition of this concept depends on the type of legal understanding that the
subject adheres to, so there is no single concept [1]. For example, Rybakov V. A.
in his work "Legal consciousness: on the issue of the concept" gave a definition
that most fully reflects the entire nature of legal consciousness: "legal con-
sciousness is a system of knowledge about law, about the history of the for-
mation and development of law, its current state, a system of concepts, ideas
about the proper order of legal regulation of public life" [8, p. 23].

Thus, it presupposes awareness of current legislation, about the history
of the legal family to which certain legal phenomena belong; compliance, execu-
tion or use of these laws, since only knowledge of legal regulations does not
give the expected result; correct awareness of one's rights and obligations,
freedom and responsibility, one's status in society, norms of relationships with
other people, fellow citizens, which was written about by pre-revolutionary re-
searchers [4, pp. 5-20]. It is also necessary to note legal activity, that is, orga-
nized proactive work of individuals to prevent violations of the law; the fight
against crime; ensuring legality and compliance with laws in society; overcom-
ing legal chaos; conviction in the importance, benefit and necessity of laws and
other regulatory legal acts, their internal acceptance.

Also, legal culture has its own structure, which is represented by two el-
ements: ideological (covers all aspects of law in its various forms and manifes-
tations, which makes it unique in comparison with other forms of ideology) and
psychological (knowledge of the object empirically, that is, from one's own per-
sonal experience).

It is also worth noting that legal culture and legal consciousness are two
important aspects of the legal system of any society. Legal culture is a set of
norms, values, customs and traditions that are formed in the course of the life of
society and influence the behavior of its members in the sphere of law. Legal
consciousness is the conscious realization (observance, execution, use) of rights
and obligations by each citizen, it is a form of public consciousness, a system of
concepts, ideas, ideas about the proper order of legal regulation of public life |5,
p. 436].

The connection between legal culture and legal consciousness is insepa-
rable. Legal culture forms legal consciousness, influencing the perception of
legal norms and principles by citizens, their behavior in accordance with the
law and a conscious position in relation to rights and obligations. Without
a developed legal culture, it is impossible to form legal consciousness and con-
scious observance of the rules of the legal order.

One of the important aspects of the relationship between legal culture
and legal consciousness is legal education. It is aimed at forming citizens'
knowledge of laws, rules of conduct and rights, developing skills in observing
legal norms and principles. Through legal education, society transmits its val-
ues and norms, strengthens legal culture and forms a conscious attitude to the
law in citizens.

In addition, an important factor determining the connection between
legal culture and legal consciousness is the information policy of the state.
The government should carry out effective information work to disseminate
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knowledge about legal norms and principles, ensuring citizens' access to legal
information, conducting educational activities and maintaining a dialogue with
society.

Any society needs certain norms, rules and laws to ensure order, justice
and protection of citizens' rights. Legal culture is an important component of
the stability and development of society [6]. However, there are at least two op-
posing legal phenomena that can negatively affect the formation of legal culture —
legal nihilism and legal idealism.

Legal nihilism is a denial of the meaning and importance of laws, rules
and norms. People who adhere to this attitude tend to ignore the laws and
norms of society, considering them unnecessary or unfair. They can violate
laws without any regrets or consequences. As a result of such behavior, an at-
mosphere of lawlessness and impunity is formed, which can lead to an in-
crease in crime and violations of citizens' rights.

Legal idealism, on the other hand, is an excessive belief in laws and
rules, an idealization of the legal system. People who hold these views may be-
lieve that laws and rules automatically guarantee justice and order in society,
without taking into account the possibility of their shortcomings or gaps. This
can lead to the idealization of a legal system that is in fact far from ideal. Peo-
ple may blindly trust laws and law enforcement agencies, without thinking
about possible injustice or corruption in them.

Both phenomena can have serious negative consequences for the legal
culture of society. Legal nihilism can lead to the destruction of the rule of law,
a threat to the security and stability of society, and a decrease in trust in the
legal system. People who ignore laws and regulations are responsible for their
actions and create a dangerous environment for themselves and others.

Thus, summing up all of the above, we can conclude that legal culture
undoubtedly determines the quality of society, but not directly, it acts through
legal consciousness and legal education, which are closely related to this phe-
nomenon [7]. It should also be noted that for the development of society
through raising the level of legal culture, state and legal regulation is neces-
sary, namely through the development of normative legal acts, so that such de-
structive phenomena as legal idealism and legal nihilism do not arise.
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ACCOIIMAABHBIN ITOAXO
K IIOHUMAHHIO OBIIIECTBEHHBIX CHCTEM

K.E. AyKOBKHH

AnHoTanus. B crarbe npensaraeTcsd HOBBIM aCCOLIMAABHBIM IIOAXON K IIOHUMA-
HUIO CYILIHOCTH OOIIECTBEHHBIX CUCTEM AIOOOI'O THIIA, CYTh KOTOPOIO CBOOUTCS K Ilepe-
HOCY CyO'BEKTHOCTH C OTIEABHOI'O YEeAOBEKa Ha COI03 AIOEH, aBTOHOMHYIO COIIMAABHYIO
cucreMmy (acc). [lomobHasa cucteMa MoxKeT OBITH 0OpaszoBaHa TOABKO MPU HAAHUYHH Y €e
SAEMEHTOB-AIOIefl aCCOIIMAaABHOCTH, TO €CTh CIIOCOOHOCTH OOBEAHHSATHCS B TAKyIO CH-
creMy U OeficTBOBaTb KaK (PYHKIIMHM OT ee MMeHU. HOBBIH IOAXO/ BOCIHPHUATUS COILLH-
aAbHOU MaTepHH OOBSICHAETCS Ha IpHUMepe 0a30BOTO 3AeMeHTa AI0oro obiecTBa — ce-
MbH. BBoguTcsa psi CBA3aHHBIX C HOBBIM ITOAXO/I0M ITOHSTHH.

KaroueBble cAOBa: 00IIIasl TEOPHUS CHUCTEM, ODIIIECTBO, COIIMOAOTHS, (PHUAOCODHS,
opraHudecKasi TeopHs, TEOPHUs roCyapcTBa U IIpaBa.

praHu4decKas TeOpHs ITPOUCXOKIACHUA COLIMAABHBIX CUCTEM H T'OCY-

JapcTBa MIOABEprasach IIOCAEJOBATEABHOM KPHUTHKE C CaMOro MO-

MEHTa CBOEro BO3HHUKHOBeHUd. [locTenmeHHO C y4eTOoM KPUTHKU

U ITOSSBACHHUS HOBBIX HCCA€IOBAHHU B 3TOM HaIlPaBACHHUH, NJaHHad

TEOpHs IIpeTeplieana KOHCTPYKTHBHBIE H3MEHEHHd K OTOoIllAa OT

HaWBHOIO COIIMAaA-JapBHHU3MAa B II0AB3Y METATEOPHUH CHUCTEM, MEKIUCIIUIIAH-
HapHBIM XapakTep KOTOPOM M NPUMEHHUMOCTb K COLIMaAbHBIM HayKaM B HaCTO-
AImIUY MOMEHT He ocllapuBaeTcs. B KOHTeKcTe ImocaenHell AroOble COITMAABHBIE
CHCTEMbI BOCIPHUHHMAIOTCS KaK OOBEKTHI, CYIIECTBYIOLIHNE I10 3aKOHAM OOIIeH
TEOPUH CHCTEM, OCHOBBI KOTOpPOH paspaboranHbl A. Beprasandu. [locaemoBa-
TEABHYIO TEOPHIO Pa3BUTHs COIIHMAABLHBIX cucTeM pasdpaboraa T. Ilapconc B pa-
6ore «CucremMa COBPEMEHHBIX OOIIECTB», Te OBIAM HM3A0XKEHBI IIPUHIIUIIBI KX
CYLIECTBOBAHUS C TOYKHU 3PEHUsS CTPYKTYPHO-(PYHKIIMOHAABHOTO aHaausza [6].
HecMmoTps Ha MOCTOAHHYIO KPUTHKY YK€ 3TOH TeopuH llapcoHca, oHa BBIZBIBAET
HEM3MEHHBIH HHTEpeC y HCCcAeloBaTeAel 3a CYeT [OCTATOYHO TOYHO CPOPMYAHU-
POBaHHBIX KOHIIEMITUM, 3aME€HbI KOTOPBIM Ha CETOAHAIITHUN NeHb HE CyILIIECTBYET.
OCHOBHOM KOMIIAEKC KPHUTHYECKHX apryMEHTOB B IIOAB3Y HECOCTOSTEAB-
HOCTH OPraHHUYECKOH TEOPHU CBOAUTCS K HECOBMECTHUMOCTH (PU3UYECKOH U CO-
MUaABHOM MaTepHH: CYLIeCTBOBAHUE MPUPOALI U YEAOBEYECKOTO OOIIecTBa IKO-
OBl peryAupyeTcs pa3HBbIMH 3aKOHAMHU, KOTOpbIE HeCOnocTaBUMEI [4, c. 33-34].
BesycaoBHO, 3aMedyaHUd O Pa3HOPOAHOCTH 3THUX ABYX MaTE€pHU CIIPaBEIAUBHI,

* AykoBKHH Kupuaa EBreHbeBHY, MoleHT Kadenphbl IIpaBa YABTIHOBCKOIO Trocyaap-
CTBEHHOTI'0 IIeJarorudeckoro yHuBepcuTeTa HMMeHH HM.H. YapgHoOBa, KaHAMOAT HCTOPHUYECKHUX
Hayk. E-mail: zvezdochet2009@yandex.ru
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HO OAM30PYKH U HE YYHUTBHIBAIOT UX ODOIIET0 MCTOYHUKA — IIPHUPOALI KaK TaKOBOM.
YenroBeueckoe OOIIIECTBO IIOHUMAETCH KPUTHUKAMU KaK OTOPBaHHAas OT PEaAbHO-
CTU CHCTEMAa, IIOAHOCTBIO PEryAupyeMasl AIOAbBMH U IIpeObIBarollias B CBOEOO-
pPa3sHOM «MHpPE€ HAEH», B TO BpeMs KaK IIPOABACHHHA TAKOI'0O MHpPa BIIOAHE MaTe-
pHUaAbHBI. OTO OJOBOABHO CTPAHHBIM IIOAXO0[, COTAQCHO KOTOPOMY BBIXOAUT, YTO
U YEAOBEK JOAXKEH pacCMaTpPHUBATBhCS KaK HEYTO OTOPBAHHOE OT IIPUPOAbI, XOTHI
O4YEBHIHO, YTO 3TO HE TaK. Yea0OBEK — 4acTh NpHUPOAbl. Padym u mcuxoaorusa 4ge-
AOBEKa — TOXKE.

Kak cmnpaBenauBo momuépkuBaer H.M. I'paues, «...0omIHO0YHO ObIAO OBI
paccMaTpuBaTh OOIIECTBO M IOCYAapCTBO KaK MCKAIOYHUTEABHO COIIMAABHBIE SIB-
A€HUS, TIOAYUHSIONINECS TOABKO AWML 3aKOHaM o0IecTBeHHOro pas3Butus. O6-
paszoBaHue 0O0IIeCTBa U IOCyIapCTBa IBUAUCH ITallaMU Pa3BUTHUS YeAOBEKa KakK
qyacTu 6uocdeprl 1 Hooceph! (3HEPTOMH(pOpPMAaIIMOHHOrO 1oAd) 3eman. M B Ka-
YEeCTBE TAKOBBIX OHM IIOAYHUHHAIOTCA 3aKOHAM [ABHUIKEHHS BCErO0 MHUPO3JaHUL
(Mmakpokocma)» [2, c. 19].

BmecTe ¢ TeM COBEPIIEHHO BEPHO, YTO MEXaHHUYECKHM IIEPEHOC 3aKOHOB
KHUBOH IIPUPOABI HA COLIMAABHBIE ITPOLIECCHI TOXKE HEBEPEH U BEMET 10 AOKHOMY
myTH. KopeHb IpOoTUBOpEYNii BUAUTCH B YACHEHUH HCCAEYEMOro 00bEKTa C TOUKU
3peHuda obmledl Teopuu cucrteM. MiMeHHO 3Ta MeTaTeopud IIpU3BaHa COENUHUTH
YHCTO 3BOAIOIIMOHHBIM W COIMAABHBIM IIOAXOAbI K IIOHHMAaHHIO AIOOOro ofIre-
CTBa KaK HCCAEAyeMOro o0beKTa. [IpobaeMa 3ararodaeTcss B OTCYTCTBUU IIOHS-
TUWHOTO anrmapara, KOTOPbIH MOT ObI aJalTHPOBATh COIIMAABHBIE SBA€HUS IO
TeopHuio cucreM. M30aBUBIINCE OT 3aMMCTBOBAHHBIX U3 OHMOAOTHU yCTapEBIIINX
IIOHATHUH BPOOE «COLIMAABHBIM OPraHHU3M», COLlMAAbHAad CHCTEMa HE II0AydYHAd
HOBOro 0oAee KOHIIENITYaAbHOTO M TOYHOTO KaTeropHaAbHO-IIOHATHHHOTO KOM-
IIA€KCa, OTPAaHUYUBIINCH IPUBBIYHBIMU KATETOPHUSIMH BPOAE «OOIIECTBO», «KOA-
AEKTUB», «POCYyapCTBO» U T.II. B pe3yabTaTe B COLIMAABHBIX U ITPABOBBIX HayKax
TOCIIOZICTBYIOT Pa3Hbl€ TEOPHH, PACKPBIBAIOIIHE OTAEABHBIE ACIIEKTHI COILIyMa
U rOoCyZapcTBa, HO He oObeUHEHHbIe B €IHNHYI0 HAy4YHYI0 KapTHHY, a B IIIHPO-
KOM JIVCKYpPCe CHCTEMHBIH IIOAXO/ A0 CHUX IIOP OIIIHMOO0YHO BOCIIPUHUMAETCS KakK
IPOABUHYTAas BEPCHUSI OPTaHUYECKOMN TEOPUHU.

Ho, npexxne, yeM OpUMEHUTH HOBBIM IMOHATUWHBIN KOMIIAEKC K COIL[MAAb-
HOM CHCTEMeE, HyzKHO €IIle pa3 [IOHATbh €€ CYIIHOCTh U MECTO B IIPUPOJE KaK Ta-
KoBoH. O4eBHUAHO, YTO MaTepHs — 5TO MHOIOypOBHEBas CymIHOCTb. Mcxoma us
00I1eH KOHIIEIITUU eCTECTBO3HAHUS U (PUAOCO(PCKUX TTOCTYAATOB, BCI0O MaTePHIO
MOXKHO NPEACTAaBUTh B BHAE IMUPAMUABI, IA€ IIOCAEAOBATEABHO MMEIOTCH CAEMY-
IOIIF€ YPOBHM, OT HU3IIETO K BBICIIEMY: HEXHBad IIPHUPOAA; KHUBas HepasyM-
Hasl IIPUPOJA; YEeAOBEYeCKOe OOIeCTBO KaK HOCHUTEAb pa3dyMa M 4YacTb JKUBOHU
IPHUPOIBI.

Hu omuH ypoBeHBb He MOIKET CYILIECTBOBAThH 0€3 OMOphI HA IPEeAbIAYIIIHH
U CBA3U C HUM. Bce 0OBEKTBHI Ha BCEX YPOBHSIX IMOAYMHAIOTCH YHUBEPCAABHBIM
3aKOHaM OOILIeH TEOPHUH CHUCTEM, IIOCKOABKY SIBASIIOTCSI CHUCTE€MaMH pas3HOH
CAOKHOCTH. BMmecTe ¢ TeM, 00BEeKThI KasK/I0TO YPOBHS UMEIOT CBOU CTPYKTYpPHBIE
0COOEHHOCTH, IPUCYIIHE TOABKO UM, YTO €CTEeCTBEHHO. M, eCAu IIpu OnHCaHUU
HEXXUBOM M JXKUBOW MHPUPOABI NCCAEIOBATEAN COXPAHAIOT OOBEKTUBHOCTH, B HC-
CA€IOBAHUU COIIMAABHBIX OOBEKTOB MOXKET BO3HUKHYTBH OIIACHOCTH AHTPOITHOTO
IIPUHIINIIA: YEeAOBEK B OOIIeCTBE BOCIIPUHHMAETCAd KaK aKTOpP, IIOAHOCTBIO
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YIIPaBALIOIIUN COLIMAABHBIMU IIPOILIECCAMU U OCTAABHOM IIPUPOOM, B TO BPeMd
KaK UCXOId U3 TEOPHUU CHUCTEM, CaAMO OOIIIECTBO TOYHO TaK K€ SIBASETCS ITPOCTO
JacTbhi0 Bcedl MaTepuu. HBIMU cAOBaMHU, YeAOBEYECKOE OOIIEeCTBO — 3TO Takas
JKe TPUpPoAa, TOABKO 0OA€e CAOXKHO YCTPOEHHAasd, HO TaKXKe MOMYUHSIONIASCS
YVHUBEPCAABHBIM 3aKOHaM. Be3ycAoBHO, OOIIECTBO, a IIIMPE TOCYyAapCTBO HAU
UBUAU3AINS, CIIOCOOHBI CEPhE3HO MEHATH ITPUPOAY BOKPYT cebs, HO eCAu ObI
OHO CTOSIAO BHE (PU3HYECKUX U OHMOAOTHYECKUX 3aKOHOB, TO AIOAU OBIAM OBI CITO-
COOHBI, K IPUMEPY, IpeHeOperaTb 3¢ MHBIM HPUTIKEHUEM U A€TATh CUAOU MBIC-
AU, 00XoauThCHd 6€e3 MUIIU U ToMY ITonobHoe. Huyero aToro Mbl He HabArOgaeM.

Takum obpazoM, colrasbHasi CUCTEMa — 3TO OOHH M3 CAOXKHBIX yPOBHEH
MaTepUuH, CyLIeCTBOBaHUE KOTOPOr0 BO3MOXKHO IIPU HAAMYUHN COIIMAABHBIX B3aU-
MOAEHUCTBUN MEXKIAY SAEMEHTAaMU CHCTEMBbI, AIOAbBMH. HO Arozmeidl B colaabHOM
CHUCTEME CA€QyeT BOCIIPUHHUMATL UMEHHO KaK 3AE€MEHTHI B IIEPBYIO odepenb, a He
KaK aBTOHOMHBIE OOBLEKTHI, 00AQIAIOIIME BOAEM M CO3HAHHEM. B KOHTEKCTE CO-
IMaAbHOM MaTE€pPUU YEAOBEK MMEET II€EHHOCTh MMEHHO KaK €€ DA€MEHT, a He OT-
JEABHO B3STBIM WHAUBUM: «...YEAOBEK IIO0 IIPHUPOJE CBOEH €CThb CYIIECTBO ITOAU-
TUYECKOe, a TOT, KTO B CHAY CBOe€il IPUpPOALI, a HE BCAEACTBHUE CAYYaAHHBIX 00-
CTOATEABCTB KUBET BHE TOCyJapCTBa, — AHOO Hemopa3BUTOE B HPABCTBEHHOM
CMBICAE CYIIIECTBO, AUOO cBepxdyeAoBeK» [3, c. 443].

Yxke ApHUCTOTEAb IIOHHUMAaA, YTO HU OZHO Oa’Ke CaMO€ MaAO€ U IPUMUTUB-
HOE€ YeAOBEYECKOe COODOIIECTBO HE SIBASIETCS IIPOCTOH CYMMOM HHAWBUIOB. ITO
BCeTZIa KaYeCTBEHHOE COCTOSIHHE, BCETZA HOBBIM OOBLEKT, TO €CTh cucreMa. Bo-
Aee Toro, kak nomgdepkuBaetr . CrieHcep, collnaAbHasl OpraHu3allusg UMeEeT 3a-
KOHBI O0Aee CHABHBIE, YeM AMYHAasI BOAS AOZEH [7, c. 151].

deHOMEH OOIIIeCTBA HYKHO ITIOHHMAaTh TOYHO TaK Ke, KaKk U (peHOMEeH
KU3HU. CAeqys AOTHKE ITpeoObpa3oBaHUsa MaTEpPHUH U3 HEXKHUBOU B XKHUBYIO, a U3
HEepa3yMHOH B pa3yMHYIO, YTOOBI IOHSATH CyTh OOIIECTBA HYKHO IIOHHATBH, YTO
OTAMYAET KHU3Hb OT HEXKU3HU U IIoYeMy. OTO KAQUECTBEHHO MHOE COCTOSHHE Ma-
Tepuu. 3HAYUT, YeAOBeUYECKOe OOIIECTBO 00AagaeT TakKxKe KadeCTBEHHO HHBIM
COCTOSIHHUEM II0 CPaBHEHHIO C APYTHMH MPEACTABUTEAIMU KUBOU NPUPOIABI. ITO
COCTOSTHHE XapaKTEePHU3yeTCs CAOKHOM CHCTEMOM KOMMYHUKAIIMU U aOCTPaKTHBIM
MBIIIIA€HHUEM, KOTOPOE II03BOASIET CO374aBaTh €IUHYIO CHCTEMY IIOHATHH U CTPYK-
TYyp, TO €CTBh IIPaBHUA B3aUMOAEUCTBHUS B LEASIX BbIKHBaHUA. OOIIIECTBO — 3TO
UHCTPYMEHT BBIXKMBAHUS, CO3JaHHBIM B ITAOCKOCTH HH(POPMAIIMOHHBIX MO/e-
AeH, COIlMaAbHBIX mporpamm. OOIIECTBO — 3TO HporpamMma IOBeIeHHs, ol0Ias
AL HOCUTEAEU NaHHOM IIPOrpaMMbl.

Ho nmomoOHBIMH ITporpaMMaMu oOAaAIOT U APYTHE BBICIINE XKUBOTHBIE —
OpUMAaThl, BOAKHU, NEAb(MUHBI U T.A. [Jaxke y HACEKOMBIX (MypaBbU, TE€PMUTHI)
HaOAIOaeTCs COIMAABHBIM HHCTHUHKT. B 4eM K€ COCTOUT HUX OTAHMYHE OT YEAO-
BEUeCKOoro coumyma? PazHulla 3akaro4daeTcss B TOM, YTO YeAOBedYeCKas COIL[UaAb-
Had CHCTeMa — 9TO CaMOCOBEPIIEHCTBYIOUIAACH IIporpaMMa, TO €CTh HOBasl CO-
nuaAbHasg (opmMa OpPraHUYECKOM MAaTEpPHUH, CIOCOOHAs K CaMOCTOSITEABHOMY
IPUHSTHIO PEIlleHUH U IIOCTaHOBKE 3a/1ad HE3aBUCHUMO OT €€ HOCUTEeAeH, TO eCTh
aronei. TlomoOHoe yTBepsKAEeHHE MOIKET 3BydaThb I1apaJoKCaAbHO, Benb Aloboe
COODIIECTBO CO3/IaHO U3 ArofAel. Y KaxkeTcsd HECOMHEHHBIM, YTO PEIleHUs ITPHU-
HUMAIOT AIOAH. DTO BEPHO [0 ONPEOEACHHOTO MOMeHTa. Aoau AeUCTBUTEABHO
OPUHUMAIOT PEIIEeHUs, HO KaK TOABKO YEAOBEK BKAIOYAETCS B KaKoe-AubO co-
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0o0IIIECTBO, OH NIPUHUMAET 3aKOHBI €r0o CYIIEeCTBOBAaHUs, a 3HAYUT TEPHeT aBTO-
HOMHOCTB. I KaK TOABKO 3TO ITPOUCXOOUT, COOOIIECTBO KaK CHUCTeMa HaYHMHAaET
PYHKIIMOHUPOBATE 110 CBOUM 3aKOHaM. Ecau abcTparupoBaThCs OT KOHKPETHO-
ro 4yeAoBeKa KaK HHAUBHAA, U BOCIHPUHUMATBL €r0 KaK OAEMEHT, COIIHMaAbHBbIE
CHUCTEeMBbI BOCIIPUHUMAAUCH ObI KaK HOBBIH YPOBEHBb OPraHU3allli U TOHUMAaHUSA
MaTepuu. A\ro0oe ColluasbHOE AeHCTBHUE COBEPIIAETCS YA€HAMHM COODIIleCTBa B MH-
Tepecax U B COOTBETCTBUHU C AOTHKOM TOTO COOOIIIECTBa, B KOTOPOM OHH COCTOMAT.
YuuThiBag 3Ty CHElU(PUKY, MOXKHO pa3paboTaTh COOTBETCTBYIOIIMH MOHATUH-
HBIU amrmnapar.

[oBopsg 0 AMOOO# cHcTeMe, NPUMEHSIOT MUHUMAABHBIM HaAOOp ITOHSTHMH:
9AEMEHT, CBs3b, DHEPTUs, SHTPONHNL, MOPSIOOK, 3anadr. HecMoTpd Ha KPUTHKY
COILlMaA-JapPBUHU3MA, ITOAHOCTBHIO YUTHU OT COIIOCTABAEHUsI OOIIECTBA C KHUBOU
IIPUPOOH BCE K€ HEAb3s, IIOCKOABKY UMEHHO KU3Hb SIBASETCSI OCHOBHOM 0a3oi
[ASI U3yYEeHUs] aBTOHOMHBIX OTKPBITHIX cucTeM. OHAaKO CMBICA B TOM, YTO pac-
CMaTpPUBaTh >KU3Hb OAS ITOCTABAEHHBIX IIEACH CA€AyeT He C IO3UIHH TEOPUHU
9BOAIOIINH, a C IIO3ULIUU TEOPUHN OTKPHITHIX CUCTEM.

TakuMm ob6pa3oM, IIEHTPAABHBIM ITIOHATHEM B HOBOH TEOPHUHU OOIIECTBEH-
HBIX CHUCTEM JOAYKHO CTaTh ollpeleAeHUe 0a30BOM COIMAABPHOM €IUHUIBI — CO-
IUAABPHOM cucTeMbl. IMEHHO 3Ta CUCTeMa, a He KOHKPETHBIN YeAOBEK, ABASIETCS
OCHOBOMU [AS IIOCTPOEHHUS COLIMAABHON peaAbHOCTH. HU OOUH OTAEABHO B34TBIN
YEeAOBEK He CIIOCOOEeH IMOPOAHUTH OOIIECTBO (mapagoKc PoOmH30HA), HO ykKe aBa
B3aUMO/IEeUCTBYIOIIUX MEXK/Iy COO0H YeAoBeKa 3TO He IIPOCTO CyMMa ABYX UHIU-
BU/IOB, a HEYTO Ka4eCTBEHHO HOBOE, TO, YTO U CA€AYyeT Ha3BaTbhb IIEPBUYHOH CO-
IIMAaABHOM CHUCTEMOMH.

Takas cucrema obaazmaeT BCeMH €€ MpU3HAKaMH: OHA aBTOHOMHA, OTKPHI-
Ta, AUHaAMHYHA, o0ydJaeMa, COCTOUT M3 SAEMEHTOB. B maHHOM cAydae MOITyCTUM
TEPMHUH «acC» (0T «aBTOHOMHAasI COIIMAABHAd cucTeMar). Acc — 6a3oBasi COIIMAAB-
Hasl €IUHUIIA, COOOIIIECTBO, COCTOSIIIEE U3 aCCOIIMUPOBAHHBIX 9AEMEHTOB-AIOIEH,
obAamaroliee aBTOHOMHOCTBIO, OTKPBITOCTHIO, CIIOCOOHOCTBIO K TTOAYYEHHUIO OIThI-
Ta, IIOCTAHOBKE U BBINIOAHEHUIO 3a/lad, 3aA0XKEHHBIX B Hee COIIMAaABbHOM IIpo-
rpaMMoii ee HOCUTeAIMH. Bce MHOroobOpasme acCoB COCTaBASET UEAOBEUYECKUM
COIIMYM M MHOTooOpasHble collhaabHble 00pa30oBaHHSA B Pa3AUYHBIX cdepax
KU3HU.

OAeMeHT acca — YeAOBEK, IBASIOIIUUCH B COIITMAABHOM KOHTEKCTe obAama-
TEAEM CIIOCOOHOCTHU K AacCCOIlHAIlMH, HOCHUTEAEM IIPOrpaMMHON WHQOpPMAIIUH,
epefaTduKoM OAS KOMMYHHUKAIIUU U OQHOBPEMEHHO MEeXaHU3MOM, TO €CTh Ma-
TepPHUAABHBIM ITPOSIBAEHUEM acca. ACC CYIIIECTBYeT B PEaAbHOCTH B BHUIE COBO-
KYITHOCTH Alofe, oObeqUHEHHBIX MeXKAy coboM oliiedt mporpammoii. YeaoBeK
HMeeT pPas3Hyl0 CTeleHb CBOOOABI MPHU B3aUMOMAEHCTBUH C accoM; 3Ta cBoboma
OIIpeNeAsdeTCsl CYThIO TOTO acca, B KOTOPOM OH COCTOUT.

ACCOIIMaABHOCTh — BHYTPEHHSAS CYLUIHOCTHAas CIIOCOOHOCTL YeAOBEKa He
IIPOCTO K OOIIIEHUIO C cebe IOoMOOHBIMHU, a K OOBeOIHHEHUIO B COIlMAaAbHBIE CH-
CTEeMBI, acChl, a Tak¥XKe K pa3paboTKe, MOMOAHEHHIO, U3MEHEHHUIO COBMECTHOH
IIPOTPaMMBbI UX CYIII€CTBOBAHUS.

Accormaiius — ycTod4yuBasdg ABYCTOPOHHSISA aCCOIMAaAbHAsl CBSI3b MEXKIY
OByMs U 60oAee dAeMEeHTaMHU acca U oIlpefieAeHrue MOP(POAOTHUECKOH ITPOTPaMMBbI
€TO CYILIECTBOBAHUS.

68



K.€. Aykorkuu ACCOLHAABHBIF MOAXOA. ..

CTpyKTypa acca — ero BHyTpeHHee CTpoeHHe, PopMUPYyeEMOE B AOTHKE I10-
CTaBAE€HHBIX 3a/a4 U IIEA€M CYIIeCTBOBaHHYA. ACChI MOTYT UMETh pPa3HyI0 CTe-
IeHb CAOXKHOCTH, OBITH OOHOPOAHBIMH HAH CAOXKHO CTPYKTYPHUPOBAHHBIMU,
aganTUPOBAaHHBIMU UAU U30AUPOBAHHBIMHU, U T.O.

CBda3p — KaHaA Iepenadyu MHGOpMAaIUU BHYTPHU U BOBHE acca, PYHKIIHO-
HUPYIOIUN 4Yepe3 3AEMEHTHI, Alofel. B TpaaUuIlMOHHOM COLIMOAOTHYECKOM IO/ -
X0/€e 3TO OOIIIECTBEHHOE OTHOIIEHHE MEKIY AIOABMH, OIPEAEeASIeMO€e HMX COIIH-
aABHBIMU POASIMU U (PYHKIIUSIMHU.

OHeprus — KOAMYEeCTBO U Ka4YeCTBO MOAE3HOU MH(OPMAIIUU, IOAydaeMOH
U OTHaBaeMOM acCoOM [Ad CYIIECTBOBaHUS M obecliedeHHsl cebs KaK CHCTEMBI.
Turme! 3HEepPruu 3aBUCIT OT BUIA acca. Hampumep, ecaAn acc ABASIETCS TIOAUTHEHN,
TO ecThb IyOAMYHOM cucTeMol ynpaBAeHUsI, 6a30BOH SHEpPryueH IAas ero Cylle-
CTBOBaHUS IBASIETCS BAACTh, TO €CTb OTHOIIIEHHE BAAQCTH U IIOAYUHEHUS (IIPO-
rpaMMma U ee olepaTUBHad HH(QopMmaluda). DHEepruu pas3HbIX TUIIOB BHYTPU
CAOXKHBIX aCCOB MOTYT ITpeo0pa30BhIBATECHA OAHH B APYToi, HAIPUMEpP, PECYPChI
peodpas3yroTcs BO BAACTh, AEHCTBYeT BHYTPEHHSIS CUCTEMa PaclpeneAeHUs CO-
HUaABHOM SHEPTHUHU, PETYAHNPOBKA CTATyCOB Yepe3 IIpaBo U T.1.

Co1noH — eAWHUIIA COLIMAABHOM 3HEPTUH.

Mopdoaorust acca — 3TO €ro SA€MEHTHOE HAaIlOAHEHUE, TO €CTh KOAWYe-
CTBEHHBLINM M KAaYEeCTBEHHBLIM COCTaB 3AEMEHTOB-AIOEH, CIIOCOOHBIX BBIIIOAHATDH
cBou PpyHKIHHU. KauyecTBO acca onpeneasdeTcss aCCOIMaAbHBIM KadyeCTBOM COCTO-
AIIUX B HEM AIO€Y, UX IPUPOAHBIMU BO3MOKHOCTIMH.

YIopsamo9eHHOCTh acca — IT0Ka3aTeAb €ro CTa0OHMABHOCTH M CYLIECTBOBA-
HU4. ACCBI C BBICOKHM yYPOBHEM IIOPSAKA CYILIECTBYIOT JOATO, C HU3KHUM — MaAoO.

OHTpomHUd acca — II0Ka3aTeAb XaoCca BHYTPU acca KakK CUCTeMbl. Ecau 5H-
TPOINS HE BBIXOAUT HAPYIKy, aCC BBIXOAUT N3 PaBHOBECHS, IIPEKpPAIIAET CyIIle-
CTBOBaHUE U paclafaeTcs BCAEACTBUE NTUCHPYHKIIUY 3A€eMEHTOB.

Bamaym acca — 1eAH, IIpecAesyeMble acCoOM U OIlpeaeAseMble ero Mopdgo-
AOTHEHN OAS CYIIECTBOBAHHUSI, TO €CTh IOAMAEPKaAHUSI cebd KaK CaMOBOCIIPOH3BO-
odanieiicd aBTOHOMHOM CUCTEMBI.

B kaugecTBe mpumMepa, CYLIHOCTb acca MOIKHO ONHCATh Ha HIPUBBIYHOM
U CaMOM €CTEeCTBEHHOM IIEPBUYHOM COITMAaABHOM O0pa3oBaHUU — ceMbe. CeMbs
ABASIETCH UCTOPHUYECKH CaMOM IAHUTEABHOM (POpPMOM COBMECTHOIO CYyIIECTBOBA-
HUs Arofe. [IoCKOABKY CyIlleCTBOBaHHE CEMBU HMEET IIeABI0 O0beqUHEHHE AIO-
el Ha OCHOBE IICUXO3MOIIMOHAABHON CBSI3U C IIEABIO BOCHPOH3BOACTBA YEAOBE-
Ka, Takasl COIlMaAbHAas CHCTeMa BBIIOAHAET OJHY U3 0a30BBIX (PYHKIIHH AIOOOTO
KPYIIHOTO COOOIIeCTBa M INOCyJapCTBa, YBEAHUHBAsl COIIMAABHYIO MaTePHIO KaK
TaKOBYIO.

CeMbIO 4acTO HaA3BIBAIOT «d4YeifKoil obiectBar. OMHAKO B KOHTEKCTE 00-
Ie¥ TEOPHUU CHUCTEM U BOCHPHUATUS CEMBH C MaKpO-IIO3UIINUH, OHA IIPEeACTaBASIET
co0OO¥ He CTAaTHYHYIO SYEHKY, a aKTUBHYIO CYILIHOCTb C COOCTBEHHBIM «KH3HEH-
HBIM» ITUKAOM. YTO ZKe gBAdeTcd KadeCTBEHHO HHBIM COCTOSHHEM TaKoOM aBTO-
HOMHOM CHUCTEMBI KaK Ce€MbsI 10 CPaBHEHUIO C aHAAOTUYHBIM CHTYaTHUBHBIM CO-
1030M? YTO IO3BOASIET 3adBAATH O CYIIIECTBOBAHHWH I[TOAHOIIEHHON aBTOHOMHOMU
COIIMAALHOM CHUCTEMBI?

OT0 (pyHKIIMOHaAABHOE OO0BeAWHEHUE ABYX WHIWBUIOB, KOTOPhIE O00BEIH-
HAIOT CBOIO aBTOHOMHIO B HAl-UHAUBUAYAABHYIO CTPYKTYPY, OTBEYAIOIIYI0 BCEM
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IIPU3HAKOM OTKPBITOH cucTeMbl. O0befUHEHNE TPOUCXOIUT II0 aCCOIIMAABHOMY
PU3HAKY CHUMIIATUHU (AIOOOBB), V COI03a HMEETCd IIporpaMMa CYyIIeCTBOBaHUS
U IIeAU (COBMECTHAad XKU3Hb, POXKIAEHHE OETelM), MEXKAY SAEMEHTAaMU CUCTEMbI
IIPOUCXOAUT pasaescHue (PyHKIUN (IpUHATHE pelleHUuM, IoAydYeHHe OoXonaa,
ybopKa, IIPUTOTOBAECHHE MUIIU U T.I.), SJHEPTHEH [IAd CYILIECTBOBAHUS CHCTEMBI
CTaHOBSATCA MaTE€pUaABbHBIE PECYpPChl (AE€HBrU, IIPEeAMETHI, KHU3HEHHOE IIpo-
CTPaHCTBO, CTATyChl U T.HA.) © OOMEH COITMAaABHO-TICUXOAOTHYECKOH MH(pOpMAaIlr-
el (oOILeHME) A TIOAYYEHHS OTIbITA C IIEABIO YCIIEIITHOTO BBITTIOAHEHUS MOpPdo-
AOTHYECKUX IieaeYd ceMbUu. CeMbd MOAAEPKMBAET KaK BHYTPEHHHE MEXKAY DA€-
MEHTaMHU (MyK-3K€Ha-ZIeTH), TaK U BHEIIHHE CBSI3U C COLIMAABHON Ccpenoi U apy-
TUMU acCaMM pas3HbIX TUIIOB U YPOBHEH, caemysd 3aKOHY OTKPBITBIX CHCTEM, 3a
CYET Yero COXpaHsIeTCHd €€ CTaOHUABHOCTD.

[IpencraBUTEAL CEMBU BBICTYIIAET B COIIMAABHBIX BHEIIHHUX KOHTAKTaxX He
IIPOCTO KaK MHAWBH/, a KaK 4acTh acca, urpad 1o [TapcoHcy, COllMaAbHYIO POAb
«MyzK» HAH «OTeID [5, c. 476], TO eCTh BOCHPHHHMAETCHd HE KaK aBTOHOMHad
€qUHUIIA, a YacTh I1eAoro. [Ipu 5TOM YAE€HBI CEMbBbHU TAKKE SABASIIOTCSI HOCUTEAS-
MU KyABTYPHOM MeTa-IIporpaMMBbl, XapaKTepHOH [IAd colluyMa, B KOTOPOM
HaXOASTCHd, YTO aBTOMATHYECKU II€PEHOCHUT MeTa-IIporpaMMHBIE YCTAHOBKU Ha
caMy CEMBIO U OIpeeAsdeT ee MopdororHdecKre ocobeHHOoCTU. B Teopuu IlapcoH-
ca 3THMH yCTAHOBKaMU Ha3bIBAIOTCA IIEHHOCTH. Kpome TOro, IMOCKOABKY CEMbS
SIBASIETCSI aCCOM, €€ ILIEAb IIPEAIioAaraeT Pa3MHOXKEHHE, HO HE TOABKO B CMBICAE
PU3UYECKOTO BOCIIPOU3BOACTBA IIOTOMCTBA, & BO3MOXKHOCTH B ITEPCIEKTHUBE POK-
[€HUsI HOBOTO acca, HOBOM CeMbH, KOTOpad PEILUITUPYET IIporpaMmy CTapoiu ce-
MBH U IIPOJIOAZKHUT €€ C U3MEHEHUsAMHU B OyayiieM. TakuM oO6pa3oM HPOUCXOIUT
BOCIIPOU3BO/ICTBO COIIMAABHON MaTepUH Ha caMoOM 0a30BOM YpPOBHE.

[To TakuM Ke MPUHIIUIIAM YCTPOEHBI U CYILIECTBYIOT BCEBO3MOXKHbIE UHBIE
ABTOHOMHBIE COITMAAbHBIE CHCTEMBI, U3 KOTOPBIX COCTOUT YEeAOBeYeCcKoe oOIie-
CTBO, U MHOroob6pasue KOTOPBIX 3aBHUCHT OT KOMOWHAITHMH COIIMAABHBIX CBHA3€M
MEXKIY ACCOIMHUPOBAHHBIMU 3A€MEHTaMHU. ACC ITIOSBASIETCS TOABKO IIPU 00paso-
BaHHUU accolyalliy, YCTOMYUBOM MOBYCTOPOHHEH aCCOLIMAaABHOUN CBA3U MEXIY
OByMsd U Ooaee dAeMEHTaMU U OIpeAeAeHHEM MOP(OAOTHYECKOM ITporpaMMoM
JASI CBOETO CYIIIECTBOBaHUS.

TakuMm 06pa3oM, B cTaThe pa3paboTaH KaTeropHasbHO-TIOHATHUHMHBIN arma-
paT, HeOOXOMUMBIN AT M3AOXKEHMS HOBOTO MOAXOAAa K IIOHHMAaHHIO COITMAABHBIX
CHCTEM — acCCOB, OOBSCHSIIOIIIETO T€HE3HUC YEeAOBEYECKOIro OOIIeCTBa B HIHPOKOM
CMBICAE C TIO3UIIUU TEOPHUHU OTKPBITBIX cUcTeM. [IpHHIMIIHaAbHOE ITOAOXKEHUE HO-
BOTO ITOZIXO/Ia 3aKAIOYAETCH B BOCIIPHUATHUH YEeAOBEKa KaK AHIIIEHHOTO aOCOAIOTHOM
AaBTOHOMHOCTH 9A€MEHTa, & aBTOHOMHOM CHCTEMBI, acca, KaK MePBUYHOTO CYOBEK-
Ta COILIMAABHOM MaTepUU, U3 MHOXKECTBA KOTOPBIX COCTOUT COLIMYM, UEAOBEUECKOE
ob111ecTBO. YeAOBEK y4acTBYeT B OOIIIECTBEHHBIX OTHOIIIEHUSX HE IIPOCTO BBIITOA-
HAS COIIMAABHYIO POABb, & PEaAU3ysCh HCKAIOYHTEABHO KaK (PYHKIIHMS, W BCeraa
BOCITPUHUMAETCH KaK YacCTh aBTOHOMHOM COIIMAABHOM CHUCTEMBI (acca).
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ASSOCIAL APPROACH
TO UNDERSTANDING SOCIAL SYSTEMS

Kirill E. Lukovkin®

Annotation. The article proposes a new associative approach to understanding
the essence of social systems of any type, the essence of which is reduced to the trans-
fer of subjectivity from an individual to a union of people, an autonomous social sys-
tem (ASS). Such a system can be formed only if its elements-people have asociality,
that is, the ability to unite into such a system and act as functions on its behalf. The
new approach to the perception of social matter is explained using the example of the
basic element of any society — the family. A number of concepts associated with the
new approach are introduced.

Key words: general systems theory, society, sociology, philosophy, organic the-
ory, theory of state and law.

The organic theory of the origin of social systems and the state has been
subject to consistent criticism since its inception. Gradually, taking into ac-
count criticism and the emergence of new research in this area, this theory has
undergone constructive changes and moved away from naive social Darwinism
in favor of the meta-theory of systems, the interdisciplinary nature of which
and applicability to the social sciences is currently not disputed. In the context
of the latter, any social systems are perceived as objects that exist according to
the laws of the general theory of systems, the foundations of which were devel-
oped by L. Bertalanffy. A consistent theory of the development of social systems
was developed by T. Parsons in his work "The System of Modern Societies",
where the principles of their existence were set out from the point of view of
structural-functional analysis [6]. Despite the constant criticism of this theory
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of Parsons, it arouses continued interest among researchers due to the fairly
precisely formulated concepts, which have no replacement today.

The main set of critical arguments in favor of the inconsistency of the or-
ganic theory comes down to the incompatibility of physical and social matter:
the existence of nature and human society is allegedly regulated by different
laws that are incomparable [4, pp. 33-34]. Of course, the comments about the
heterogeneity of these two matters are fair, but they are short-sighted and do
not take into account their common source — nature as such. Human society is
understood by critics as a system divorced from reality, completely regulated
by people and existing in a kind of "world of ideas", while the manifestations of
such a world are quite material. This is a rather strange approach, according to
which it turns out that man should also be considered as something divorced
from nature, although this is obviously not the case. Man is a part of nature.
The mind and psychology of man are also.

As N.I. Grachev rightly emphasizes, "... it would be a mistake to consider
society and the state as exclusively social phenomena, subject only to the laws
of social development. The formation of society and the state were stages in the
development of man as part of the biosphere and noosphere (energy-
information field) of the Earth. And as such, they are subject to the laws of mo-
tion of the entire universe (macrocosm)" [2, p. 19].

At the same time, it is absolutely true that the mechanical transfer of the
laws of living nature to social processes is also incorrect and leads down the
wrong path. The root of the contradictions is seen in the clarification of the ob-
ject under study from the point of view of the general theory of systems. It is
this metatheory that is called upon to combine purely evolutionary and social
approaches to understanding any society as an object under study. The prob-
lem lies in the lack of a conceptual apparatus that could adapt social phenom-
ena to systems theory. Having gotten rid of outdated concepts borrowed from
biology such as "social organism", the social system did not receive a new,
more conceptual and precise categorical-conceptual complex, limiting itself to
familiar categories such as "society", "collective", "state", etc. As a result, social
and legal sciences are dominated by different theories that reveal individual
aspects of society and the state, but are not united into a single scientific pic-
ture, and in the broad discourse the systems approach is still mistakenly per-
ceived as an advanced version of the organic theory.

But before applying the new conceptual complex to the social system, it
is necessary to once again understand its essence and place in nature as such.
It is obvious that matter is a multi-level entity. Based on the general concept of
natural science and philosophical postulates, all matter can be represented as
a pyramid, where the following levels are successively present, from the lowest
to the highest: inanimate nature; living irrational nature; human society as
a bearer of reason and part of living nature.

No level can exist without support from the previous one and connection
with it. All objects at all levels are subject to the universal laws of the general
theory of systems, since they are systems of varying complexity. At the same
time, objects of each level have their own structural features inherent only to
them, which is natural. And if researchers maintain objectivity when describing

n
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inanimate and animate nature, the danger of the anthropic principle may arise
in the study of social objects: a person in society is perceived as an actor who
completely controls social processes and the rest of nature, while based on sys-
tems theory, society itself is also just a part of all matter. In other words, hu-
man society is the same nature, only more complexly structured, but also sub-
ject to universal laws. Of course, society, and more broadly a state or civiliza-
tion, are capable of seriously changing the nature around them, but if it stood
outside physical and biological laws, then people would be able, for example, to
disregard gravity and fly with the power of thought, do without food, and so on.
We do not observe any of this.

Thus, a social system is one of the complex levels of matter, the existence
of which is possible in the presence of social interactions between the elements
of the system, people. But people in a social system should be perceived as el-
ements first and foremost, and not as autonomous objects with will and con-
sciousness. In the context of social matter, a person has value precisely as its
element, and not as an individual taken separately: “...man by nature is a po-
litical being, and he who by virtue of his nature, and not as a result of acci-
dental circumstances, lives outside the state, is either an underdeveloped being
in the moral sense, or a superman” [3, p. 443].

Aristotle already understood that not even the smallest and most primi-
tive human community is a simple sum of individuals. It is always a qualitative
state, always a new object, that is, a system. Moreover, as G. Spencer empha-
sizes, social organization has laws stronger than the personal will of people [7,
p. 151].

The phenomenon of society must be understood in exactly the same way
as the phenomenon of life. Following the logic of the transformation of matter
from inanimate to animate, and from irrational to intelligent, in order to under-
stand the essence of society, it is necessary to understand what distinguishes
life from non-life and why. This is a qualitatively different state of matter. This
means that human society also has a qualitatively different state compared to
other representatives of living nature. This state is characterized by a complex
system of communication and abstract thinking, which allows for the creation
of a unified system of concepts and structures, that is, rules of interaction for
the purpose of survival. Society is a survival tool created in the plane of infor-
mation models, social programs. Society is a behavior program common to the
carriers of this program.

But other higher animals also have similar programs — primates, wolves,
dolphins, etc. Even insects (ants, termites) have a social instinct. How do they
differ from human society? The difference is that the human social system is
a self-improving program, that is, a new social form of organic matter capable
of making independent decisions and setting tasks regardless of its carriers,
that is, people. Such a statement may sound paradoxical, because any com-
munity is made up of people. And it seems certain that people make decisions.
This is true up to a certain point. People do make decisions, but as soon as
a person joins a community, he accepts the laws of its existence, which means
he loses autonomy. And as soon as this happens, the community as a system
begins to function according to its own laws. If we abstract from a specific per-
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son as an individual and perceive him as an element, social systems would be
perceived as a new level of organization and understanding of matter. Any social
action is performed by members of a community in the interests and in accord-
ance with the logic of the community in which they are members. Taking this
specificity into account, it is possible to develop a corresponding conceptual ap-
paratus that could well be applied in the science of the theory of state and law.

When speaking about any system, a minimum set of concepts is used:
element, connection, energy, entropy, order, tasks. Despite the criticism of so-
cial Darwinism, it is still impossible to completely avoid comparing society with
living nature, since it is life that is the main basis for studying autonomous
open systems. However, the point is that life should be considered for the pur-
poses set not from the standpoint of the theory of evolution, but from the
standpoint of the theory of open systems.

Thus, the central concept in the new theory of social systems should be
the definition of the basic social unit — the social system. It is this system, and
not a specific person, that is the basis for constructing social reality. No single
person is capable of creating a society (Robinson's paradox), but two people in-
teracting with each other are not just the sum of two individuals, but something
qualitatively new, something that should be called a primary social system.

Such a system has all its attributes: it is autonomous, open, dynamic,
trainable, and consists of elements. In this case, the term "ace" (from "autono-
mous social system") is acceptable. An ace is a basic social unit, a community
consisting of associated elements-people, possessing autonomy, openness, the
ability to gain experience, set and perform tasks laid down in it by the social
program of its carriers. All the diversity of aces makes up human society and
diverse social formations in various spheres of life.

An element of an ace is a person who, in a social context, is the owner of
the ability to associate, a carrier of program information, a transmitter for com-
munication and at the same time a mechanism, that is, a material manifestation
of an ace. An ace exists in reality as a group of people united by a common pro-
gram. A person has varying degrees of freedom when interacting with an ace; this
freedom is determined by the essence of the ace in which he is a member.

Asociality is the internal essential ability of a person not only to com-
municate with his own kind, but to unite into social systems, asses, as well as
to develop, supplement, and change the joint program of their existence.

Association is a stable two-way associative connection between two or more
elements of an as the definition of the morphological program of its existence.

The structure of an as is its internal structure, formed in the logic of the
tasks and goals of existence. Asses can have varying degrees of complexity, be
homogeneous or complexly structured, adapted or isolated, etc.

Communication is a channel for transmitting information inside and out-
side an as functioning through elements, people. In the traditional sociological
approach, this is a social relationship between people, determined by their so-
cial roles and functions.

Energy is the quantity and quality of useful information received and given
by an as for the existence and provision of itself as a system. The types of energy
depend on the type of as. For example, if an ace is a polity, that is, a public sys-
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tem of governance, the basic energy for its existence is power, that is, the relation-
ship of power and subordination (the program and its operational information).
Energies of different types inside complex ace can be transformed into one anoth-
er, for example, resources are transformed into power, an internal system of dis-
tribution of social energy operates, regulation of statuses through law, etc.

Socion is a unit of social energy.

The morphology of an ace is its elemental content, that is, the quantita-
tive and qualitative composition of elements-people capable of performing their
functions. The quality of an ace is determined by the associative quality of the
people in it, their natural capabilities.

The orderliness of an ace is an indicator of its stability and existence. Aces
with a high level of order exist for a long time, with a low one — for a short time.

The entropy of an ace is an indicator of chaos inside an ace as a system.
If entropy does not come out, the ace goes out of balance, ceases to exist and
disintegrates due to dysfunctions of the elements.

The tasks of the ace are the goals pursued by the ace and determined by
its morphology for existence, that is, maintaining itself as a self-reproducing
autonomous system.

As an example, the essence of the ace can be described on the usual and
most natural primary social formation — the family. The family is historically the
longest form of coexistence of people. Since the existence of a family is aimed at
uniting people on the basis of a psycho-emotional connection for the purpose of
human reproduction, such a social system performs one of the basic functions of
any large community and state, increasing social matter as such.

The family is often called the "unit of society". However, in the context of
the general theory of systems and the perception of the family from macro-
positions, it is not a static cell, but an active entity with its own "life" cycle.
What is the qualitatively different state of such an autonomous system as
a family compared to a similar situational union? What allows us to declare the
existence of a full-fledged autonomous social system?

This is a functional association of two individuals who combine their au-
tonomy into a supra-individual structure that meets all the characteristics of
an open system. The association occurs according to the associative character-
istic of sympathy (love), the union has a program of existence and goals (living
together, having children), there is a division of functions between the elements
of the system (decision-making, earning income, cleaning, cooking, etc.), the
energy for the existence of the system is material resources (money, objects,
living space, statuses, etc.) and the exchange of socio-psychological infor-
mation (communication) to gain experience in order to successfully fulfill the
morphological goals of the family. The family maintains both internal connec-
tions between the elements (husband-wife-children) and external connections
with the social environment and other asses of different types and levels, fol-
lowing the law of open systems, due to which its stability is maintained.

A family representative acts in external social contacts not simply as an
individual, but as part of an ace, playing, according to Parsons, the social role
of “husband” or “father” [5, p. 476], that is, he is perceived not as an autono-
mous unit, but as part of a whole. At the same time, family members are also
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carriers of a cultural meta-program characteristic of the society in which they
are located, which automatically transfers meta-program attitudes to the family
itself and determines its morphological features. In Parsons' theory, these atti-
tudes are called values. In addition, since the family is an ace, its goal implies
reproduction, but not only in the sense of physical reproduction of offspring,
but the possibility in the future of the birth of a new ace, a new family, which
receives the program of the old family and continues it with changes in the fu-
ture. Thus, the reproduction of social matter occurs at the most basic level.

All sorts of other autonomous social systems that make up human socie-
ty are structured and exist according to the same principles, and the diversity
of which depends on the combinations of social connections between associat-
ed elements. An ass appears only when an association is formed, a stable two-
way associative connection between two or more elements and a morphological
program is defined for its existence.

Thus, the article develops a categorical-conceptual apparatus necessary
for presenting a new approach to understanding social systems — ass, explain-
ing the genesis of human society in a broad sense from the standpoint of open
systems theory. The fundamental position of the new approach is to perceive
a person as an element deprived of absolute autonomy, and an autonomous
system, an ass, as the primary subject of social matter, of which society, hu-
man society, consists. A person participates in social relations not simply by
fulfilling a social role, but by being realized exclusively as a function, and is al-
ways perceived as part of an autonomous social system (ass).
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IIOHS5ITHE, IIPHSHAKH H POABb BAATOPOJHOT'O MYZXA
B TEOPHH I'OCYAAPCTBA H ITPABA KYH @Y II3bl

A.K. TaukoBa’

AnHoTanmua. B craThe Ha OCHOBe aHaaM3a KOH(PYIIMAHCKOH (PUAOCO(PUN U KU-
TaMCKUX ITaMATHUKOB, W HCTOYHUKOB IIpaBa paccMaTpUBaeTcCd I[IOHSTHE, OCHOBHBIE
IIPU3HAKU U POAb OAAQTOPOAHOIO MyzKa B TeopuU rocyzmapcrsa U npasa Kyn Py 13w,
IPUBOAATCA MPHUMEPHI LHU(MPOBHU3AINMU 3THYECKHUX MPHHIIUIIOB B BHE COILHMAABHOTO
peiiTuHra B coBpeMeHHOM Kwutae. Ha ocHoBe aHaau3a TpakraTa APEBHEKHTaNCKOIO
dunrocoda, COBpeMEHHBIX AMHTBUCTUYECKOH, IOPUANIECKON, COIIMAaAbHO-(PHUAOCO(CKOH
POCCHUHCKOH 1 3apyOeskHOH Hay4YHOM AWTepaTyphbl HEeAaeTCs BBIBOL O TECHOH CBA3U
uneosorudeckoro yyeHuss Kya @y L[3b1 ¢ coBpeMeHHBIM TU(PPOBBIM I'OCYyAapPCTBOM.

KaroueBble cAOBa: 0AAropoaHBIH MyzK, TOCyAapCTBO, IPABO, COILIMAABHBIN peii-
THHT, OHU(QPOBOE ToCyAapcTBO, KOH(pynmancTeo, Kya dy L3br.

yH @y 113p1, uzBectHoro B EBporne nnon umeneMm Koudyruii, cuuraror

OCHOBaTE€AE€M IaTpHapXaAbHOM TEOpPHH IIPOUCXOXKIAEHUA TOCydap-

cTBa. 910 00YCAOBAEHO TE€M, YTO B KOH(QYIIMAHCTBE CO3/1aH KYABT

OOABITION MOHOAUTHOM CEMBH, IIEHTPOM KOTOPOM sIBASIeTCsl OTell [2,

137]. BaacTp oTHIa B cEMbe YIIOA00ASIETCSI TOCYNAPCTBY, TIe BCe HYAe-
HBI 0OIllecTBa 6E30rOBOPOYHO MOMAYUHSIOTCS ITPABUTEAIO. AETHTUMHOCTH BAACTH
0o0ycAOBA€HA HE CTPaxoM IIepes] 3aKOHOM, a MOPaAbHO-HPABCTBEHHBIMH OTHOIIIE-
HUSIMHU. [[pUHIUI AETUTHMHOCTH BAACTH HAAIOCTPUPYET KOHQYIIMaHCKad KaTe-
ropug «cgo». Ueporaug «cso» mpencraBageT cobolt KoMOMHAIMIO U3 O0O3Ha4e-
HUY «CcTapblil» U «pebeHOK», BA3KHO 3aMETUTh, YTO HEPOTAUQ «CTapbIii» HAXOIUT-
cs Bbllle ueporauda «pedeHok». OTel] BEBIIIE CbIHA — IIPOCTOE OOBICHEHHE
IIPUHIINIIA «CBIHOBHEMN ITOYTHTEABHOCTHY.

[TomobHas 3ab0oTa 0 CTApPIINX ITPOXOAUT pPedPpeHOM Yepe3 BeChb KOH(YIIU-
aHCKUH KaHOH. PazpaboraHHy!0 U IIporaraHIUPyeMyl0 KOHIIEIIHIO «cs10» KoH-
dyumi npemaaras NCIOAB30BaTh KaK OCHOBY pa3BUTHd oOmiectnBa [2, 136]. Cae-
JOBaHHe IIyTH OTIla, UCIIOAHEHHE €T0 BOAU — BIIAOTH OO CMEPTHU ChIHA — JOAIKHO
OBIAO YCTAHOBUTH KPEIIKYIO CBSI3b MEXKAY ITOKOAEHUSMU, CBS3b C TPaaUIIHEH,
yBaskeHHE K CEMbe, a depe3 Hero — yBaXkeHue K BceMy Hapony Kuras. OguH u3
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ATOOUMBIX yieHUKOB KouHdgymwms, FO-113p1, ckazaas: «CbIHOBHSSA ITOYTHTEABHOCTH
U AIOOOBB K CTapIINM — 9TO U €CThb KOPEHb ueaoBeKoaobOus» [3, 22]. HyxxkHo He
IIPOCTO MaTepPHaAbHO OOecIieunBaTh POAUTEAEH, a BbIpazkaTh CBOU I'AyOOKUE UyB-
CTBa yBasKE€HHUS U AIOOBH K HHUM, IIPOIBAATH MATKOCTb U YCTYIIYUBOCTDL B OOIIle-
HUU, TEPIIEAUBO OTHOCHTCH K HUX 3aMedaHHsM. KaTeropus «cso» UIMEeT HE TOAb-
KO 3TUYECKHH, HO U IOAUTHYECKHUH XapaKTep.

[TpuHIUI «CBIHOBHEH ITOYTHUTEABHOCTH» CIIOCOOCTBOBAA YKPEIIAEHUIO BeEp-
TUKaAHW BAacTH. YeM raybzke BHeApPEH B OOIECTBO AyX IIOKOPHOCTU U CbIHOBHeH
IIOYTHUTEABHOCTH, IIOCAYIIAHUI POAUTEAIM, TEM A€rde MMETH IEAO T'OCYydapCTBY
C IOCAYWIHBIMHU rpaxkpaHamu [2, 140]. 'ocymapcTBO €CTh CeEMBbS CEMEM — AaKO-
HHUYHOE OITMCaHMHe IIPHUHINIA PYHKIIMOHUPOBaHUA rocyaapcrBa no Koundyiuro.
FocymapcTBeHHOE yIIpaBA€HHE, KaK U BCe IIPOLECChl B OOIIIECTBE, MJOAIKHO COOT-
BETCTBOBATH IIpaBHUAAM «AH». AIOAM OJOAXKHBI U3y4aTh U IIOHUMATh IIpaBHAA, a HE
caerio caenoBath UM: «Ecam THI He Oyaelb yIuUTh IIpaBHAa, a Teds He Oyzer, Ha
4yeM yTBEPAUTHECS» [4, 262].

Taxkske 3TU IIpaBHAa HEOOXOOUMO BHEAPUTH B OOIIECTBEHHOE CO3HaHUE
TaK, 4YTOOBI OHM OCTaBaANCH KHU3HECIIOCOOHBIMHU [IOATOE BpeMd. MeXaHH3M HX
YCTAHOBAEHUS CTPOUACSH Ha IIPUHIIUIIE «X3», YTO C KUTANWCKOIr0 IIEPEBOAUTCS KaK
«eIUHEHHE dYepe3 pasHOMbICAWE». EQUHCTBO B OOIECTBE [QOCTUTAETCS IIyTEM
CTOAKHOBEHMA IOASPHBIX CHA. [IpaBUTEAb IIPU CO3JaHUM 3aKOHOB JIOAXKEH IO/ -
BEPTHYTb HUX OOCYKIOEHUIO Cpeal YHHOBHHKOB, OT KOTOPBIX TPebOBAaAOCH CO-
OAronmeHUss CBOOOMHOM COCTA3aTEABHOCTU MHEHHUIH. B cOBpeMeHHOM MUpe TaKOou
IIpHYeM IIPH HPHUHATHH €QUHOIO PEIICHUS Ha3bIBaeTCd «MO3roBOM HITYypM». Ecan
IIPUHIUII «€AUHEHHE 4Yepe3 pPas3HOMBICAME» ObIA IIPOUTHOPHPOBAH, TO MNaHHBIE
IIpaBHAa HE IBAFIOTCS IIPUTOOHBIMU [AS pacIIpocTpaHeHUsd. Te mpaBHaa, KOTO-
pble OBIAM HaBg3aHBI OOIIECTBY HACHUABCTBEHHBIM IIyTeM, OyAyT BOCIIPHHSITHI
HETAyOOKO, oBepxXHOCTHO. «KoHQyIMI KPUTHKOBaA AETHCTOB 3a TO, YTO OHH,
HCIIOAB3YSI 3aKOH, ITBITAANCH YHUYTOXUTE PA3AHMYHs MeXKIy OAaropoaHBIMHI U IIPO-
CTBIMHU AOABMI [4, 175]|. B 219-Mm roay no H.3. B 4ecTb uMmneparopa Hun [u
XyaHoHu, CYUTABIINMCS OJHHUM H3 aAKTHBHBIX IIPOIIOBEIHUKOB AETH3Ma, BO3-
OBUTHYAU CTE€HBI, Ha KOTOPBIX OBIAM 3allHCH, IIOAYEPKUBAIOIINE A00pOAeTeAb
UMIlepaTopa, €ro MOYTUTEABHOE OTHOIIEHHE K POAUTEATIM, CTpeMAeHue 3abo-
TUTBCS O LIapcTBe [1, 572].

[TocaemoBateab Kondyius mo umenu CIOHB-1I3bI CUHTE3UPYyeT KOHQYIIU-
aHCTBO U Aeru3M [1, 572]. IIpennockiaKoil JaHHOTO IIpoliecca IBASIAACH CXOXKad
OCHOBa [IBYX (PHUAOCO(CKUX MIKOA: BBICTYIIA€HUS IIPOTHB pPa3apoOAeHHOCTH,
HoAAEP3KKA [IEHTPaAHU3alllH roCyapCcTBa, IPUAaHUE CAKPaAbHOI'O CMBICAA POAH
mpaBuTeAs [1, 571]. OT0 HOCAYKUT CTAaHOBAEHUIO ITPUHITHIIA «AM» U «(pa»r, KOTO-
puiit netictByeT B Kurae 1 Ha ceromHsamiHuil neHb. KoHylui B pamMkax cyxKae-
HUM O TOCyJapCTBE BBIAECAGA ABA THUIIA AIOJAEH: YIIPABASIOIIUX U yIIPaBAAEMBIX.
YpaBASIOMIUMUA MOTYT OBITH TOABKO «OAQropofHbIe MYZKH», T.K. OHH COYETAaIOT
B cebe Bce Xopolllee, YTO MOKeT ObITh B deaoBekKe. KoHQyIMil ITOHHUMaa, 4TO
yIpaBA€HHE TOCyAapCTBOM — OEAO0 HE U3 AETKHX, II09TOMY ATy paboTy caenyet
JOBEPUTH AVUIIIHNM. AIOQU, MCIIOAHSIOIINE IOCyJapCTBeHHbIEe (DYHKIIUH, TOAYKHBI
[OeHCcTBOBATh B COOTBETCTBUHU C KOH(PYIIMAHCKOH KaTeropueid «<KaH», YTO C KHU-
TalCKOro IepeBOAUTCHI KaK «yCTyMYUBOCTH». Tak KoHQyIHH roBOpHA O «<KaH»:
«Ecan ympaBASTH TOCyZapCTBOM, ONHpPAasCh Ha BEXAHUBOCTH, TO KaKHE€ MOTLYT
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ObITH TpymHOCTU?» [1, 153]. mesa «<KaH» COCTOUT B TOM, YTO AU JOAXKHBI IIpe-
OMOAETH JKaXKNy BAACTHU M NOCTHUYb TAKOTO COCTOSHUS, IIPU KOTOPOM OHH OymyT
yCcTynaTh OPYT APYTYy BAACTHBbIE IIOAHOMOYMSI, TOT/Ia BAACTb II€PECTaHET OBIThb
TSZKEABIM OpeMeHeM, a «yCTYITYUBOCTE» CTAHET CHCTEMOOOPA3YIOIIUM SAEMEHTOM
roCyJapCTBEHHOI'O yCTPOMCTBA.

YToOBI «BAATOPOAHBIN My3K» IIOAYYHA AOCTYII K I'OCYZAapCTBEHHOM BAACTH,
€My HY2KHO CA€NOBaTh YE€TBIPEM ITPHUHIIUIIAM «A0»:

— IIEPBOE «Jao» — «IIU CHH», YTO O3HA4YaeT «CaMOyBaXK€HHE». YIIPaABASIO-
TN OAYKEH COXPAaHSTh UyBCTBO COOCTBEHHOTO NOCTOMHCTBA, HE 3aUCKUBATh,
He 3a3HaBaThCH;

— BTOpOE «a0» — YMEHHEe OpaTh OTBETCTBEHHOCTS;

— TpPEeThE «1a0o» — HACTaBA€HHE U BOCIIUTAHUE HAPOAA;

— YEeTBEPTOE «Jao» — YVIIPaBACHHE HapOOOM, IIPOBEAEHHE TOCYAapCTBEH-
HOM IOAUTHUKH B COOTBETCTBUHU C IIPUHIUIIOM «M», IIPU 3TO yIIpaBAIEMBIE — BECH
OCTaABbHOM HApPOL.

BaxkHO mOAMETHUTH, YTO OTHOILIEHUS YIIPABASIONINX U YIIPABASIEMBIX CTPO-
ATCS Ha IIPUHIINIIE B3aUMOOOYCAOBAEHHBIX IIpaB U obg3aHHOCcTed. Kak roBopua
Koudymuii: «B xopoiio ymnpaBageMOM TOCyAapCTBE AQOCTATOYHO IIPOIOBOAB-
CTBU4, AJOCTATOYHO OPYKHd U €CThb HoBepHe Hapoga» [3, 28]. 'aaBHoe nag KoH-
dyus — n3dexxkaTh KOHPAUKTA MEKAY YIIPABAFIOIINMU U yIIpaBAasgeMbIMU. [lep-
Bbl€ TOAYKHBI JOOUTBECS MOBEpPUS HApPOa, a IIOCA€THHE COXPAHUTH 3TO HOBEPHE.
B yuyenun KoHdyuma orBemeHa ocobass poab «HeOy». UMeHHO «1I3I0HB-II3BI» MO-
JKeT IIOCTHUYh U OOBICHUTHL BeAeHUs «Heba», T.K. OH B COBEPIIEHCTBE BAQIEET
«am». Boaa «Heba» BrIpazkasach dyepe3 pasAWdHbIE ITPUPOJAHBIE SIBACHUS: 3aTMe-
HUS, 3aCyXH, IIOTOIBI, I'Po3bl. TOAKOBATDH IBAEHHS MOTAU TOABKO 0Opa3oBaHHBIE
CaHOBHUKH, II0O3TOMY HUX POAb B VIPaABAEHHH TOCyZapCTBOM Oblra OTrpoMHA.
[IpaBuTEAb IIOIaAA B CUABHYIO 3aBHUCHUMOCTb OT YHHOBHUKOB, T.K. OHU MOTAU
BBITOHO A ce0S MCTOAKOBATBH AI0OOE SIBA€HUE IIPUPOAbI. «BAaroponHbrii MyzK»
UCIIBIThIBAET CTpax rnepen «<Hebom».

Jlearass BBIBOO U3 BCETO BBIIIECKA3aHHOIO, MOXKHO PE3IOMUPOBATh, UYTO B KU-
TAPCKON MOAUTHYECKOH (raocoduu ocoboe MeCcTO 3aHHMaeT KOHIIEIIINsa o0
naeaspHOM deaoBeKe. KurTailickoe OOIIECTBO IIPHHSAO M IIPOHECAO CKBO3b BeKa
obpa3s «baaropogHoro MyxKar. [lepekuB TaKeAble KPU3UCHI, MUPOBYIO U30ALITUIO,
a 3aTeM IIPOBO3TAACHB B CTpaHe collaauiM, Kuraill craTh Benyleil 5KOHOMU-
Kot Mupa. OH «obpamiaeTcsds K CTapUHe» M YTHUT IIPUHIUIIEI KOH(QYIIMAHCTBA,
IIpUMEHSd HX Ha [IpakKTHKe B yIpPaBA€HUU TIocydapcTBoM. [ocymapcTBO IIo
KOH(MYIIMAHCTBY O€epeT MCTOKU U MPUHIUN (PYHKIHMOHUPOBAHUA H3 CEMBH.
YopaBA€HHUEM [IOAKHBI 3aHHUMATBCS TOABKO [OCTOHHBIE AIOOU, MOOHAH3UPYIO-
e B cebe Bce AydYIlNe KadecTBa, KOTOPhble MOTYT OBITH Yy yeaoBeKa. Yepes3 ob0-
pa3 «I310HBL-113bD» KOH(MYIIMI ITOOHSIA 3HAaYeHNe OI0OPOKpaATHH B CHCTEME yIIpaB-
A€HUd, KOTOpad JOAXKHA He TOABKO CA€IUTH 32 UCIIOAHEHHEM IIpaBHA HApOIOM,
HO U caMa IPEeTBOPSTh UX B XKU3Hb.

Baaroponupiii My»K («II3IOHB-1I3bI») — HIAEAABHBIM YEAOBEK, HaTASIHBIN
OpUMep OAS MOoApakKaHWs, HEKHH 3TaAOH, K KOTOPOMY [IOAXKEH CTPEMUTHCS
KasK[IbIM, KAlodeBas KaTeropHs OIIPENEA€HUsS MNOCTOMHCTB deaoBeKa. KyH Py
1361 (KoHy1uii) yeTko o003Ha4YaeT KadecTBa, IIPaBUAA, ITPUHIIUIT MBIIIACHUS
«daaropomHoOro MyzKar. XaHbCKUE praocod AyH UKYHIITY BBIOAEAHA U3 VIECHUS
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Kondynuua narb HOHATHH: «<KOHB» (T[YMAHHOCTB) «AM» (IIpaBHAQ), «UXKW» (MyId-
POCTB), «M» (DOAT), «CUHB» (MICKpPEHHOCTB) [6, 72]. Kazxknoe 13 3TUX Ka4eCTB MOXK-
HO PacCMOTpPeTh OTAEABHO, HO HYKHO YYUTBHIBATb, YTO AIOOAd COCTaBALIOIAS
«6AATOPOHOTO MyzKa» MOIIOAHSET APYyTyio. OTCyTCTBHE KaKOro-AHO0 KadecTBa
y2Ke HCKAIOYaeT HaAW4yHe APYToro HMAW HECKOABKUX. TakiKe caenyeT oOpaTHUTh
BHUMAaHMNE Ha HallMCaHMWE MNAaHHBIX KaTeToOpUM¥ Ha KUTAUCKOM $3bIKe, IIOTOMY
4TO 3HAa4YE€HHE HUEPOTAHU(OB, U3 KOTOPHIX COCTOHUT CAOBO, IIOMOTaeT BEPHO TOAKO-
BaTh CMBICA ITOHSITHUSI.

«Ecam Ha3zBaHUg He COOTBETCTBYIOT CYIIHOCTH, TO U CO cAOBaMu Hebaaro-
roay4dHo. Ecan co caoBamu HeOAATOIIOAYYHO, TO OeAa He OyayT aaguThbcd. A Ko-
rIa gesa HE AandTcsl, TO PUTyaa U My3blKa He OeHCTBEHHBI. Ecau putTyaa u My-
3bIKa He AeHCTBEHHBI, TO HaKa3aHUsd HE NOCTUTAIOT CBOeH MCTUHHOH IleAu. A KO-
Ia HaKa3aHUd He JOCTHUTAIOT CBOEM MCTUHHOM I1€AH, HApO[ HE 3HAET, KaK C IIOAb-
301 pacCropsaauTbCd CHAOM CBOUX PYK U HOT. Il0o3TOMY COBEpPIIIEHHBIN 4YEAOBEK,
BBOS Ha3BaHUd, NOAKEH ITPOU3HOCUTH UX IIPABUABHO, a TO, YTO IIPOU3HOCHUT,
HEIIPEMEHHO OCYIIEeCTBASTH. B cAOBax COBEPIIIEHHOTO YeAOBeKa HE [JOAXKHO OBITh
U TeHU HeTo4dHoro» [4, 256] — nurata Kyn ®y LI3b1, packprlBaromas «IPHUHIINI
HCIIpaBA€HUS UMeH». [laHHBIH NPUHIUI O3HAYaeT, UYTO KaXKIbIH YEeAOBEK [O0A-
KeH OBITh Ha CBoeM MecTe. Kaxkaomy HeoObXOomauMoO OaTh CBOE «HMs», TO €CThb
cTaTyc. YIpaBA€HHE I'OCyAapCTBOM JOAYKHO COOTBETCTBOBATH IIPUHIIUIIAM «AMY,
II09TOMY UMEHHO OAArOpoaHbIE MYZKHU NOAKHBI OBITH ¥ BAACTU, TaK KaK OHU SIB-
agroTcd BonaouieHueM [lpasua «am [4, 175].

B nepByro odepenpb, caeAyeT U3YUUTH KATETOPHIO KIHB», 3TO 000CHOBAHO
TE€M, UTO «KIHb» SIBASIETCS OTAEABHOM COCTaBASIONIEH He TOABKO KOH(PYIIMaHCKOU
MOpaAH, HO U UHBIX KaTeropui, paccMaTpuBaeMbIXx HaMu nasee. Meporaud, obo-
3HAYaIOIUHP «TYMaHHOCTB», COCTOUT M3 Heporauda «4eA0BEK» U I'padUUecKOro
3HaKa, O3HaYaronwi 1udpy «aBar, Ha PYCCKUM S3bIK <KIHBb» Yallle BCETO Iepe-
BOIAT KaK «T'YMaHHOCTB», «deaoBeKoAroOue» (8, 21]. 13 aToro caemyer, 4ToO «:KIHb»
ABAGETCS BasKHOM COCTaBALIOIIEH MEXXAUYHOCTHBIX oTHouleHud. Y Koudyimsa
JaHHas KaTeropus HadWHaeT 0003HA4YaTh pasAWYHble HEHACHABCTBEHHBIE ac-
MIEKTHI CO3UAATEABHOTO IIpollecca, HAIIPaBAEHHOIO Ha JOCTUXKEHUE B O0IecTBe
BceoO11iet rapmoHuu [2, 136].

ToabpkO AtOnH, 0OAamaroOIFEe «TYMaHHOCTBIO», B CHAAX OT'PaaUTH OOIIIEeCTBO
OT coIlmaAbHOTO Oecriopsaaka. YeaoBeKoaroOMe moapasyMeBaeT BHYTPEHHee IICH-
XUYEeCKOe CO3HaHUE YeAOBEeKa, a TaKKe OCHOBHBIE ITPUHIINIIBI [IOBEIECHUS U ITHYe-
ckue HopMbI. OHO OCHOBBIBAETCS Ha AIOOBHU K AIOASM, a HAWBBICIIEH IIEHHOCTHIO
CUHTaeTCd CTPEMAEHHE YeAOBeKa K «00peTeHHI0 TYMaHHOCTH U CIIPaBEIANBOCTU
[S]. TIpUHIINI «IeAOBEKOAIOOHS» HAEHTUIEH 30A0TOMY IIPABHAY MOPaAH — HE HY?KHO
[eAaTh OPYTHM TOro, 4ero U cebe He keaaelnb. Tak Koudyruii roBopHA o «rymMaH-
HocTH: «[IpeomoaeTh cebst 1 BEPHYTHCS K IIPABHAAM — B 9TOM 3aKAIOYAETCH YEeAOBE-
Koatobme. Ecan omHasKapI ThI IIPEooAeeTh ce0s ¥ BO3BPATHIILECS K ITpaBHAAM, TO
B [logHeGecHOM HA30ByT TeOsT 00AaAIOIIMM YeAOBEKOArOOueM» [4, 193].

[MpuHIUO «AM» 0003HAYAET CUCTEMY POLOBOM HMepapXuM, MPAKTHUKY KepPT-
BOIIPUHOIIIEHUH AyXaM U Oo3KecTBaM C IIEABI0 OOpeTeHHd UX 0AaroCAOBEHUS,
a Tak¥Ke COOTBETCTBYIOIIME PUTYaAbl U 3TUYeCcKHue HOPMEI [8, 67]. CobaroneHue
pHUTyasa — yCAOBHE 0AQTOIIOAYYHS poAa, KOTOPOE 3aBHCEAO OT HCIIOAHEHUS YeT-
KO OIIPEICACHHBIX IIPaBUA U YCTAHOBOK. [laHHas KaTeropus IIpHaaBasa PUTY-
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aABHBIM XapaKTep MEXKAWYHOCTHBIM OTHOIIEHHIM Ha pPa3HbIX YPOBHLX, BbIpa-
Karoluiicsa B iepeMoHUsgIx. Ho puTyaa ecTh He TOABKO 3THKET, HO U BHyTpEHHee
TpeboBaHUe K cebe, caMoANCIIUIIANHA. Bce KpuTepuu HpaBCTBEHHOCTH, pas3pa-
6oranHble KoH(yIrieM, opraHU4YecKy OOBEAMHSIANCH UM B OOIIMEe IIpaBHAa IIO-
BeneHusd (3, 22|. OTu npaBHAa BKAIOYAIOT HECKOABKO JAPYTUX MOPAABHBIX IIPUH-
ITUIIOB: «/IOAT», «BE€KAUBOCTB», «0AAQTONETEABHOCTELY. PUTyaA Takke MOXKHO ITOHU-
MaTh KaK CHCTEMY Ilepemady OIbITa IIPe[IIeCTBYIONINX ITOKOAECHUH OyIyIIHM.
«HeaoBeKOAIOOME» IBASIETCS HPABCTBEHHON OCHOBOM «AM».

[eticTBoBaBIIIE BEKAMU U CTaBIINEe HOPMOM KU3HU HPaBCTBEHHBIE IIpa-
BHAA «AW» UT'PaAU Topasfio OOABIIYIO POAbL B OOIIECTBE U I'OCyNapCTBE, HEXKEAU
3akoH. IIpaBuaa «AM» HaxXoAdTCd B KaTETOPHUHM HMIIEPATHBHBIX HOPM, T.K. OHHU
IIOAKPEIIAEHBI HE TOABKO HEPYIIMMBIM aBToputeToM KoHyIlNdg, HO U IIpaBOM.
Hanpumep, TaHCKuM KomeKc, TEKCT KOTOPOTo AOLIEeA A0 HalnuxX AHeH. [JaHHBIA
HOPMAaTHUBHO-IIPABOBOH aKT OCBOOOKIAET OT OTBETCTBEHHOCTHU POJCTBEHHUKOB,
BCTYIIUBIIIUXCS 3a MaTh, 0TI, 0a0yIIKy UAHW Aena, JasKe €CAU IPOTUBOIIPABHOE
[esHHe IIOBAEKAO CMEpPTh nmoteprenuIero [7, 260].

Ente oqHOM BasKHOM HPABCTBEHHOM KATETrOpPHUEH ABAAETCH «4KH», KOTOPYIO
Jale BCEro IIEPEBOAAT KaK «MyIApPOCThb», «3HaHHUe» [8, 72]. Kareropusa «ixku»
B KOH(PYITMAHCTBE YacCTO HCIIOAB3YETCS B IIape C «<KA3Hb». Myaphlii 4eAOBeK LIEHUT
«TYMaHHOCTB» B AIOJIIX, OH IIPHUMEHSIET «IEAOBEKOAIOOHE» IAS MU3BAECUEHUS ITOAB3EI.
[Tporiecc moAydeHUsI 3HAHUH OOAXKEH OBITH OCHOBaH Ha dYeaoBeKoarobuu: «Ecam
TO, YTO MOKEIb JOCTUYD C IIOMOIIBIO 3HAHUM, HEe OIIUPAETCs Ha YeAOBEKOAIOOUE,
TO MOCTUTHyTOe OymerT yrpadeHo» [4, 262]. «MyapocTk» B TPYAHBIX CHUTYyallHIX
HaCTaBAsSIET YeAOBEeKa CHAeAaTh BbIOOP B IOAB3Y ao00pa. «BAaropogHBIE MyzK» HOA-
3KE€H IIOCTOSTHHO CaMOCOBEPIIEHCTBOBATHCS, OBITh 3KaIHBIM 10 3HAHUH.

BoABIIMHCTBO KUTAWCKUX HCCAENOBATEAEH TPAKTYIOT «M» KaK CHHTE3 IIO-
HATUU «TOA» U «CIIPABEIANBOCTH». BHyTpeHHE YyBCTBO CIIPaABEIAUBOCTH JIOAXK-
HO peaAu30BBIBATHCS Yepe3 HCIIOAHEHHe OOIIeCTBEHHOro moara. HMues «am»
IIPEeACTaBASIET COOOH MOASKHOE COOTBETCTBHE MOPAABHBIX KA4YEeCTB UYEAOBEKa €ro
IOCTYIIKaM, CyOBEKTHBHBIX ITOTPEOHOCTEH — OOBEKTHBHBIM TpeboBaHUAM |3,
22]. Takxke CTOHUT OOpaTUTh BHHMAaHHE, YTO B ApeBHOCTU B KurTae 3HaueHHe
ueporauda «u» TECHO CBA3BIBAAOCH C ZKEPTBOIPHUHOIIIEHHEeM. Kareropus «u»
TaKiKe HEpa3pbIBHO CBA3aHAa C KATEropHeN «KOHBb», IBAFETCH €€ KOHKpeTHU3alll-
eil. MICTIoAHATE OOAT Iiepen coboi, ceMbell M O0LIECTBOM HYKHO [IASL JOCTUXKEe-
HUS 4YeAOBeKOAIoOUsi. Baarogaps cripaBeJAMBBIM IIOCTYIIKAM B YE€AOBEKE yKpeIl-
ASIETCH «IEAOBEKOAIOOHE.

Heporaud, 0603HaYAIONIINH «CUHBY, COCTOUT U3 rpadeM «IEAOBEK» U «PeUb»
U [EPEBOAUTCHI Ha PYCCKUM KaK «MCKPEHHOCTh», «BEPHOCTH» [8, 79]. «CuHB»
03HA4YaeT, YTO «0AATOPOMHBIH MYK» JOAKEH OBITH OCTOPOIKHBIM U OCMOTPUTEAB-
HBIM B CAOBaxX U IIOCTYIIKaX, a TaKKe BEPHBIM CBOUM IPUHIUIIAM U IpPEeJaHHbIM
npaButeAo [2, 164]. B KoH(pyIMaHCTBe Yepe3 KAaTEerOpHUI0 «CHHb» OTAUYAAU 4e-
AOBeKa OoT XKUBOTHoro. Kasknmoe meiicTBHUe «DAQTOPOLHOIO MyzKa» MOAKHO HCXO-
OUTH OT cepAala, T.e. ObITh UCKPeHHUM. EcAnM YeAOBeK BBIIIOAHSET ITpaBHUAA HE
OT YHUCTBIX ITOOYKIOEHUM, a U3 COOCTBEHHOM BBITOIbI, TO OH HE SIBASIETCS «OAaro-
POOHBIM MYZKEM>.

Takske ¢uraocod IIPOTUBOIIOCTABASIET «0AQTOPOAHOIO MyzKa» («II3I0HB-
II3bI») «HHU3KOMY YEAOBEKY («csio-3KeHb»). Heporand, obo3HauaromIuil «I13I0Hb-
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3bD», IIPEeACTaBASIeT co00M oOBeogMHEHHE Heporarda «I3I0HB», YTO O3HAYaeT
«rocyzlapb, U Heporauda «I3bl», O3HAYAIOIINM «ChIH». ByKBaabHOEe 3HaudeHUE
«II3IOHb-1I3bI» —TOoCyAapeB CbIH. «Cs0-3KEHBb» MOCAOBHO IIEPEBOAUTCH KaK «Ma-
AEHBKHUH YeAOBEK» MAU «HU3KHUH deaoBeK». Ho He CTOUT TpaKTOBATh «CI0-3KIHb»
KaK «IIPOCTOAIOIUH.

Ha mamr B3ragn, yuenue KoHdyiing umeeT O60AbIIE 3TUKO-IIOAUTUYECKUH,
HEXKEAU KAACCOBBIM xapakTep. KoHdynuii roBopua: «Bpicmmii — ToT, KTO 00Aa-
[JaeT 3HAHUSIMH OT POKIEHUS, CAEOYIOUIUY — TOT, KTO HpHobOpeTaeT 3HAHUA
B YYE€HUU; 32 HUM CAEIYET TOT, KTO IMPHUCTYIIHA K YVIEHHIO, CTOAKHYBIINCEH C TPY-
HoCcTIMHU. Toro, KTo, CTOAKHYBIIINCH C TPYAHOCTSIMH, HE IIPUCTYIHA K YYE€HUIO,
HapPOO HPUYHCAIA K HU3IMUM» [4, 279]. Oba TepMHHA cAedyeT pacCMaTpPHUBATH
HE TOABKO C TOYKM 3PEHUS] 3TUKU. «l[3I0HB-II3BI» U «CSI0-3KIHBb» IIPENCTABAIIOT
coboil aBa COIIMAABHBIX KOHCTPYKTA, CYIIHOCTHBIE HNPHU3HAKU KOTOPBIX ITPOTH-
BOopedaT Apyr APYrYy, a TaKyKe HaXoOdATCd B aHTOHHUMUYECKHUX OTHOIIEHUSX.
Koudyuuii HacToH4YMBO MNOAYEPKHUBAET Pa3HUILy B ATUYECKOM CTaHAApPTEe Ha
[ABYX CKOHCTPYUPOBAHHBIX ITOAIOCaX: «BAaropoaHbBIN MyK IIOMOTAET AIOSIM IIpe-
TBOPATH TO XOPOIIIee, YTO 3aA0KEHO B HUX, U HE IIOMOTAET INPETBOPSTH TO IIAO-
XO0€, YTO 3aA0KEHO B HUX. MaAaeHBKHH YeAOBEK IOCTyIaeT Haobopot [2, 170].

[ToogBoma WUTOTH, MOXKHO CKasaTh, YTO KaxKmas U3 mobpoaereaeit «Oaaro-
POIHOTO My3Ka» IBASIETCS YCAOBHUEM ITOSIBAE€HUSsI, CYILIECTBOBAaHUA U (PYHKIIMOHU-
poBaHua Apyrux. Kazkmoe KadecTBO CAeoyeT paccMaTpUBaTbh KOMIIAEKCHO.
EQuHCTBO «<KOHB», «AH», «H», «CHHBb» U «IKy» — CYIIHOCTH «DAAQTOPOMHOTO My3Kan.
Kondynuuit He pa3 roBopHA CBOUM YVUYE€HHKaM, YTO HE CO3/1aeT HUYEro HOBOTIO,
a AUIIL IIepefaeT y3Ke YCTOSABIINECS KaHOHBI XKU3HU. Pruaocody yaasoChk CUHTE-
3UpPOBaTh B CBOEM YYE€HHH BCE HPABCTBEHHBbIE IIPEACTABACHUS O XKHU3HHU, COIIHY-
Me U MecTa yeaoBeka B HeM. KoHQylnmii He MBICAUT «II3IOH-II3bI» B OTPHIBE OT
TOCYIapCTBEHHOM CAyKOBI. [IpogBA€HHE KadecTB «DAArOpOMHOTO MyzKa» B TOCY-
JapCTBEHHOM YVIIPaBA€HUH MBI PACCMOTPHUM JaA€e.
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Annotation. The article, based on the analysis of Confucian philosophy and
Chinese monuments and sources of law, examines the concept, main features and role
of a noble man in the theory of state and law of Kong Fu Tzu, provides examples of
digitalization of ethical principles in the form of a social rating in modern China.
Based on the analysis of the treatise of the ancient Chinese philosopher, modern lin-
guistic, legal, socio-philosophical Russian and foreign scientific literature, a conclu-
sion is made about the close connection between the ideological teachings of Kong Fu
Tzu and the modern digital state.
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Kong Fu Tzu, known in Europe as Confucius, is considered the founder
of the patriarchal theory of the origin of the state. This is due to the fact that
Confucianism created the cult of a large monolithic family, the center of which
is the father [2, p. 137]. The power of the father in the family is likened to the
state, where all members of society unconditionally obey the ruler. The legiti-
macy of power is conditioned not by fear of the law, but by moral and ethical
relations. The principle of the legitimacy of power is illustrated by the Confu-
cian category of "xiao". The hieroglyph "xiao" is a combination of the designa-
tions "old" and "child", it is important to note that the hieroglyph "old" is above
the hieroglyph "child". The father is above the son — a simple explanation of the
principle of "filial piety".

Such concern for the elders runs like a refrain through the entire Confu-
cian canon. Confucius proposed to use the developed and promoted concept of
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"xiao" as a basis for the development of society [2, p. 136]. Following the fa-
ther's path, fulfilling his will — up to the death of the son — was supposed to es-
tablish a strong connection between generations, a connection with tradition,
respect for the family, and through it — respect for all the people of China. One
of Confucius's favorite students, Yu Tzu, said: "Filial piety and love for elders —
this is the root of humanity" [3, p. 22]. It is necessary not only to provide for
parents financially, but also to express deep feelings of respect and love for
them, to be gentle and accommodating in communication, and to be patient
with their comments. The category of "xiao" has not only an ethical, but also
a political character.

The principle of "filial piety" contributed to the strengthening of the vertical
of power. The deeper the spirit of obedience and filial piety, obedience to parents
is embedded in society, the easier it is for the state to deal with obedient citizens
[2, p. 140]. The state is a family of families — a laconic description of the principle
of functioning of the state according to Confucius. Public administration, like all
processes in society, must comply with the rules of "li". People must study and
understand the rules, and not blindly follow them: "If you do not learn the rules,
you will have nothing to establish yourself on" [4, p. 262].

Also, these rules must be introduced into the public consciousness so that
they remain viable for a long time. The mechanism for their establishment was
based on the principle of "he", which is translated from Chinese as "unity
through dissent". Unity in society is achieved through a clash of polar forces.
When creating laws, the ruler must subject them to discussion among officials,
who were required to observe free competition of opinions. In the modern world,
such a technique for making a unified decision is called "brainstorming". If the
principle of "unity through dissent" was ignored, then these rules are not suita-
ble for dissemination. Those rules that were imposed on society by force will be
perceived shallowly, superficially. "Confucius criticized the Legalists for using
the law to try to eliminate the differences between noble and common people" [4,
p- 175]. In 219 BC, in honor of Emperor Qing Shi Huangdi, who was considered
one of the active preachers of Legalism, walls were erected on which there were
inscriptions emphasizing the virtue of the emperor, his respectful attitude to-
ward his parents, and his desire to take care of the kingdom [1, p. 572].

A follower of Confucius named Xunzi synthesizes Confucianism and Le-
galism [1, p. 572]. The prerequisite for this process was the similar basis of the
two philosophical schools: opposition to fragmentation, support for the central-
ization of the state, and giving a sacred meaning to the role of the ruler [1,
p. S71]. This will serve the formation of the principle of "li" and "fa", which is
still in effect in China today. Confucius, in his judgments about the state, dis-
tinguished two types of people: those who govern and those who are governed.
Only "noble men" can be governors, since they combine all the good that can be
in a person. Confucius understood that governing a state is not an easy task,
so this work should be entrusted to the best. People performing state functions
must act in accordance with the Confucian category of "zhan", which is trans-
lated from Chinese as "compliance". This is how Confucius spoke about
"zhang": "If you govern the state based on politeness, then what difficulties can
there be?" [1, p. 153]. The idea of "zhang" is that people must overcome the
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thirst for power and reach a state in which they will yield authority to each
other, then power will cease to be a heavy burden, and "compliance" will be-
come a system-forming element of the state structure.

In order for a "noble man" to gain access to state power, he must follow
the four principles of "dao":

— the first "dao" is "qi xing", which means "self-respect'. The manager
must maintain a sense of self-worth, not curry favor, not become arrogant;

— the second "dao" is the ability to take responsibility;

— the third "dao" is the instruction and education of the people;

— the fourth "dao" is governing the people, conducting state policy in ac-
cordance with the principle of "yi", while the governed are the rest of the people.

It is important to note that the relationship between the governors and
the governed is built on the principle of interdependent rights and obligations.
As Confucius said: "In a well-governed state there is enough food, enough
weapons and there is the trust of the people" [3, p. 28]. The main thing for
Confucius is to avoid conflict between the governors and the governed. The
former must gain the trust of the people, and the latter must maintain this
trust. In the teachings of Confucius, a special role is assigned to "Heaven". It is
"jun-tzu" who can comprehend and explain the dictates of "Heaven", since he
perfectly masters "li". The will of "Heaven" was expressed through various natu-
ral phenomena: eclipses, droughts, floods, thunderstorms. Only educated dig-
nitaries could interpret the phenomena, so their role in governing the state was
enormous. The ruler became heavily dependent on officials, since they could
interpret any natural phenomenon to their advantage. The "noble man" fears
"Heaven".

Drawing a conclusion from all of the above, we can summarize that the
concept of an ideal man occupies a special place in Chinese political philoso-
phy. Chinese society accepted and carried the image of a "noble man" through
the centuries. Having survived severe crises, global isolation, and then pro-
claimed socialism in the country, China became the world's leading economy. It
"turns to antiquity" and honors the principles of Confucianism, applying them
in practice in governing the state. According to Confucianism, the state takes
its origins and principle of functioning from the family. Only worthy people
should be engaged in governance, mobilizing in themselves all the best quali-
ties that a person can have. Through the image of "jun-tzu", Confucius raised
the importance of bureaucracy in the system of governance, which should not
only monitor the implementation of rules by the people, but also implement
them itself.

A noble man ("jun-tzu") is an ideal person, a clear example to follow,
a certain standard to which everyone should strive, a key category for deter-
mining human dignity. Kong Fu Tzu (Confucius) clearly defines the qualities,
rules, and principles of thinking of a "noble man". The Han philosopher Dong
Zhongshu identified five concepts from Confucius's teachings: "ren" (humani-
ty), "li" (rules), "zhi" (wisdom), "yi" (duty), "xin" (sincerity) [6, p. 72]. Each of
these qualities can be considered separately, but it should be taken into ac-
count that any component of a "noble man" complements another. The absence
of any quality already excludes the presence of another or several. You should
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also pay attention to the spelling of these categories in Chinese, because the
meaning of the hieroglyphs that make up the word helps to correctly interpret
the meaning of the concept. “If the names do not correspond to the essence,
then the words will not be successful. If the words are unsuccessful, then
things will not go well. And when things do not go well, then the ritual and
music are ineffective. If the ritual and music are ineffective, then the punish-
ments do not achieve their true goal. And when the punishments do not
achieve their true goal, the people do not know how to use the strength of their
arms and legs to good effect. Therefore, a perfect person, when introducing
names, must pronounce them correctly, and what he pronounces, he must cer-
tainly carry out. In the words of a perfect person there should not be a shadow
of inaccuracy” [4, p. 256] — a quote from Kong Fu Tzu, revealing the “principle of
correcting names”. This principle means that each person must be in his place.
Everyone must be given his “name”, that is, status. The governance of the state
must comply with the principles of "li", therefore it is noble men who should be
in power, since they are the embodiment of the Rules of "li" [4, p. 175].

First of all, it is necessary to study the category of "ren", this is justified
by the fact that "ren" is a separate component of not only Confucian morality,
but also other categories that we will consider further. The hieroglyph denoting
"humanity" consists of the hieroglyph "man" and a graphic sign meaning the
number "two", in Russian "ren" is most often translated as "humanity", "philan-
thropy" [8, p. 21]. From this it follows that "ren" is an important component of
interpersonal relations. In Confucius, this category begins to denote various
non-violent aspects of the creative process aimed at achieving universal har-
mony in society [2, p. 136].

Only people with “humanity” are able to protect society from social disor-
der. Humanity implies the internal mental consciousness of a person, as well
as the basic principles of behavior and ethical standards. It is based on love for
people, and the highest value is considered to be a person’s desire to “gain
humanity and justice [5]. The principle of “humanity” is identical to the golden
rule of morality — do not do to others what you do not want for yourself. This is
how Confucius spoke about “humanity”: “To overcome yourself and return to
the rules - this is what humanism consists of. If one day you overcome yourself
and return to the rules, then in the Celestial Empire you will be called pos-
sessing humaneness” [4, p. 195].

The principle of "li" denotes the system of clan hierarchy, the practice of
sacrificing to spirits and deities in order to obtain their blessing, as well as the
corresponding rituals and ethical standards [8, p. 67]. Observance of the ritual
is a condition of the well-being of the clan, which depended on the implementa-
tion of clearly defined rules and regulations. This category gave a ritual charac-
ter to interpersonal relations at different levels, expressed in ceremonies. But
ritual is not only etiquette, but also an internal requirement for oneself, self-
discipline. All the criteria of morality developed by Confucius were organically
combined by him into general rules of behavior [3, p. 22]. These rules include
several other moral principles: "duty", "politeness", "beneficence". Ritual can
also be understood as a system of transmitting the experience of previous gen-
erations to future ones. "Humanity" is the moral basis of "li".
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The moral rules of "li", which have been in force for centuries and have
become the norm of life, played a much greater role in society and the state
than the law. The rules of "li" are in the category of imperative norms, since
they are supported not only by the inviolable authority of Confucius, but also
by law. For example, the Tang Code, the text of which has survived to this day.
This normative legal act exempts relatives from liability who stood up for
a mother, father, grandmother or grandfather, even if the illegal act resulted in
the death of the victim [7, p. 260].

Another important moral category is "zhi", which is most often translated
as "wisdom", "knowledge" [8, p. 72]. The category of "zhi" in Confucianism is
often used in pairs with "ren". A wise person values "humanity" in people, he
uses "philanthropy" to extract benefits. The process of acquiring knowledge
should be based on philanthropy: "If what you can achieve with the help of
knowledge is not based on philanthropy, then what has been achieved will be
lost" [4, p. 262]. "Wisdom" in difficult situations instructs a person to make
a choice in favor of good. "A noble man" must constantly improve himself, be
greedy for knowledge. Most Chinese researchers interpret "i" as a synthesis of
the concepts of "duty" and "justice". The internal sense of justice should be re-
alized through the fulfillment of social duty. The idea of "li" is the proper corre-
spondence of a person's moral qualities to his actions, subjective needs — to ob-
jective requirements [3, p. 22]. It is also worth noting that in ancient China, the
meaning of the hieroglyph "i" was closely associated with sacrifice. The category
of "i" is also inextricably linked with the category of "ren", is its concretization.
To achieve humanity, one must fulfill one's duty to oneself, one's family, and
one's society. Through just actions, "humanity" is strengthened in a person.

The hieroglyph for "xin" consists of the graphemes "man" and "speech"
and is translated into Russian as "sincerity", "loyalty" [8, p. 79]. "Xin" means
that a "noble man" must be careful and circumspect in words and actions, as
well as true to his principles and loyal to the ruler [2, p. 164]. In Confucian-
ism, the category of "xin" was used to distinguish man from animal. Every ac-
tion of a "noble man" must come from the heart, i.e. be sincere. If a person
follows the rules not from pure motives, but for his own benefit, then he is not
a "noble man".

The philosopher also contrasts a "noble man" ("jun-zi") with a "low man
("xiao-ren"). The character for "jun-tzu" is a combination of the character "jun",
which means "sovereign", and the character "zi", which means "son". The literal
meaning of "jun-tzu" is the son of the sovereign. "Xiao-ren" is literally translat-
ed as "little man" or "low man". But "xiao-ren" should not be interpreted as
"commoner".

In our opinion, the teachings of Confucius have more of an ethical and po-
litical character than a class character. Confucius said: "The highest is the one
who has knowledge from birth, the next is the one who acquires knowledge
through study; he is followed by the one who began to study after encountering
difficulties. The one who, having encountered difficulties, did not begin to study,
the people ranked among the lowest" [4, p. 279]. Both terms should be consid-
ered not only from the point of view of ethics. “Junzi” and “xiaoren” represent
two social constructs, the essential features of which contradict each other and

87



2(134)-2024 FOpHAHYECKAR MBICAL

are also in antonymous relations. Confucius persistently emphasizes the differ-
ence in the ethical standard at the two constructed poles: “A noble man helps
people to realize the good that is inherent in them, and does not help to realize
the bad that is inherent in them. A small man does the opposite” [2, p. 170].

To sum up, we can say that each of the virtues of a “noble man” is a con-
dition for the emergence, existence and functioning of others. Each quality
should be considered in its entirety. The unity of “ren”, “1i”, “yi”, “xin” and “zhu”
is the essence of a “noble man”. Confucius repeatedly told his students that he
did not create anything new, but only conveyed the already established canons
of life. The philosopher managed to synthesize in his teaching all moral ideas
about life, society and the place of man in it. Confucius does not think of
“junzi” in isolation from public service. We will consider the manifestation of
the qualities of a “noble man” in public administration further.

Bibliographic list

1. Karaev, E.T. Neo-Confucianism as a synergetic union of Confucianism and
Legalism / E.T. Kataev // Bulletin of Science. 2023. No. 11. Pp. 568-574.

2. Karaev, E.T. Political and Legal Thought of Ancient China: monograph /
E. T. Karaev. Moscow: MAKS Press, 2021. 553 p. ISBN 978-5-317-06641-3.

3. Confucian "Four Books": trans. from Chinese and commentary by A.I. Kobzev
et al.; introduction by L.S. Perelomova. Moscow: "Eastern Literature" RAS, 2004. 431 p.
ISBN 5-02-018290-7.

4. Confucius Judgments and Conversations / Confucius; trans. from Chinese.
L.S. Perelomov. Moscow: RIPOL classic, 2017. 588 p. ISBN 978-8-386-09724-0.

S. Li Jia, Xu Baofeng. Encyclopedic Dictionary of Chinese Culture. More than
1000 Most Important Concepts / Li Jia, Xu Baofeng. Moscow: EKSMO Publishing
House, 2023 // URL: https://bookmate.ru/books/gbBnSYQT?username=
b1201508149&utm_source =telegram&utm_campaign=users_referral&utm_content=
Android&utm_medium= referral

6. Ordin, A.V., Markina, O.A. Confucianism-Neo-Confucianism-Post-Confu-
cianism: Historical Retrospective / A.V. Ordin, O.A. Markina // In the collection of ar-
ticles of the International scientific and practical conference "Science, Education, Soci-
ety". Penza: Science and Education (IP Gulyaev G.Yu.), 2021. Pp. 71-73.

7. Juani 17-25 / Translation from Chinese and commentary by V.M. Rybakov.
St. Petersburg: Petersburg Oriental Studies, 2005. 384 p.

8. Chen Liang. Linguocultural analysis of the Chinese treatise by Confucius
"Analects" and its translations into Russian: diss. ... Cand. Philological Sciences. /
Chen Liang; Peoples' Friendship University of Russia. Moscow, 2022. 174 p.

For citation: Tachkova A.K. Concept, characteristics and role of a noble man in the
theory of state and law of Kong Fu Tzu: article // Legal Thought. 2024. No. 2 (134). P. 83-88.
DOI: 10.47905/MATGIP.2024.134.2.77

Conflict of interest.
The authors confirm the absence of a conflict of interest.

%%

88



HayuyHas cTaTbhs

YK 340.0
BBK 67.0
DOI: 10.47905/MATGIP.2024.134.2.89

IIUPPOBHU3AIIHSI CAENCTBEHHON NESITEABHOCTH:
QTHYECKHE H ITPABOBBIE BbI30OBbI

A.O. YaliHuKOBa"

AHHOTamusa. B crarbe maerca o030p M3MEHEHHUH CA€NCTBEHHOU AeSTEABHOCTH
oa, BAUSIHUEM HH(OPMAIIMOHHBIX TexXHOoAOTHH. [Iporecc mucpoBusanuu u nHpOpMa-
IIMOHHBbIE MHHOBAIIMH ITPOHUKAIOT BO BCE C(hepbl IOCYyIAPCTBEHHOM U O0OIIleCTBEHHOMN
KU3HH, B TOM YHCA€ U B IIPABOBYIO PEAABHOCTD, BAHSSA KaK IIOAOKUTEABHO, TaK U OT-
PHIIATEABHO Ha €€ CoCTaBAdIonIre. PacCMOTpeHbI HOPMAaTHBHBIE IIPABOBBIE aKThI, B KO-
TOPBIX 3aKPEINAEHbI TEPMHUHBI «ITH(PPOBHU3AIIHSI», «MH(POPMAIIMOHHBIE TEXHOAOTHHY, «3a-
HIUTa THPOPMAIIUH».

KaroueBble cAoOBa: IHM(PPOBHU3AIUS, OPaBO, HUH(POPMAIIMOHHBIE TEXHOAOTHH,
O0AOKuYeltH, U POBBIE CA€ObI, HCKYCCTBEHHBIM MHTEAAEKT, KHOepOe30acHOCTb.

HPOKOE WUCIIOAB30BaHHE HWH(OPMAIINOHHO-TEAEKOMMYHHUKAIIN-

OHHBIX TEXHOAOTHH IIPUBOAUT K 3aPOXKIAEHHUIO HOBBIX HHOOP-

MAaIIMOHHBIX MOOEAEH «AUYHOCTB-OOIIECTBO», «AMYHOCTH-IIPU-

poaar, «roCyAapCTBO-TPaKAaHUH», CTAHOBAEHUIO KHOEpPHETH-

4yecKoU (MH(opMallMoHHOM) nuBuanianuu [7|. Madgopmalinon-
HbIe TEXHOAOTHH IIPOHHUKAIOT BO BCE C(pephl FOCyAapCTBEHHON U 0OIIIeCTBEHHOMU
KW3HH, BKAIOYasl IIpaBo, IPUBHOCH 3a Co00H aBTOMATHU3aIlUI0 PYTHHHBIX ITPO-
eccoB [10]. OgHaKO MaHHBIN acleKkT, 00aagasg, HECOMHEHHO, ITOAOKUTEABHBIMU
HavaraMU, HecéT 3a coboil HOBBIE BBI3OBBI M YIPO3EI [5], a TakKKe OTKpPHIBAET
HOBBIE€ HAaIlpaBA€HUS OESITEAbHOCTH [AS IIPABOOXPAHUTEABHBIX OPraHOB, obec-
IEeYUBAIOIINX HH(POPMAIIMOHHYIO 6€30IIaCHOCTD.

HudpoByro TpaHchopMalliio U HIPOTPECCHUBHOCTDL NEATEABHOCTH 3a CYET
HUCIIOAB30BaHUA MH(POPMAIIMOHHBIX TEXHOAOTHH AOTMYHO paccMaTpUBaTh KakK CO
CTOPOHBI IIPENCTaBUTEAEH IIPECTYIITHOTO MHpPa, KOTOPhIEe COBEPIIIEHCTBYIOT U OT-
TA4YMBAaIOT MEXaHMN3Mbl COBEPIIEHUS IPECTYIIACHUH, a TaKyKe HaXoOdaT Aa3eUKHU
U 1IpobeAbl B OEeITEABHOCTH TeX, KTO, B CBOIO O4Yepenb, BBICTYIIAeT B IIPOTUBO-
CTOSIHHE CO BTOPOM CTOPOHOM, NMpUMEHHIIeHd HHPOPMAIIMOHHBIE TEXHOAOTHUHU
[ASl TIOBBIIIEHUS 9(P(PEKTUBHOCTU CBOEH NeATEeABHOCTH, a UMEHHO IIpaBooOXpa-
HUTEAbHbIE OPTaHbl F'OCyIapCTBa.

" Yajtuukosa AHacTacusa OserosHa — cryaeHT 1 xkypca MockoBckoit akanemuu Caepn-
cTBeHHOro Komutera uMeHu A.9. CyxapeBa. E-mail: aaa_ch.a@mail.ru

Hayuneiii pykoBoauteab — COAOLOBHHKOBA AAp6uHa BaagumupoBHa, noueHT kKaden-
pPBlI TOCyZIapCTBEHHO-IIPABOBBIX AUCHHUINAUH MoCKOBCKOM akaneMun CAeOCTBEHHOI'O KOMHTETA
uMmenu A.9. CyxapeBa, KaHOAUAAT OPUANYECKUX HAYK, CTApUIUY AeliTeHAHT OCTHIHHU. E-mail:
a.v.solodovnikova@mail.ru
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[lepex pacKpbeITHEM CaMOM CYIIIHOCTH MOAaHHOH HPOOAEMATHKH CAEOYET
YIOMSHYTE 00 MHTepecHOM dakTe. [IpecTynHOCT, B MH(OPMAaIMOHHOMN cdepe
crioco0Ha OKa3bIBaTh ITOAOKUTEABHBIN 3PpdeKT B o06aacTu obecredeHUs ITOH
camoii 6e3orracHocTu. Tak, CIIIA mpuBAeKaroOT A paboThl HAM ITPOTPAMMHBIM
obecrieueHHeM 0O€30TTIaCHOCTH AUIl, KOTOPbIE paHee CBOUMH MNPECTYHNHBIMH aei-
CTBUSIMH HAHECAU yIIepb rocy1apCcTBY U BBISIBHAU YI3BUMOCTH, IIOTE€HIIMAABHBIE
KaHAaAbl YT€YKH I1€PCOHAABHBIX JaHHBIX U AP.

[Ast Hadyasa CAenyeT pacCMOTPETh MOHATHUHHO-KaTeropuaAbHBIN amnmapar.
PaccmoTpuM mpaBoOBBIE OCHOBBI, B KOTOPBIX 3aKPENACHBI T€PMHUHBI «IITUDPOBU-
3anusi», «UHPOPMAIMOHHBIE TeXHOAOTHM». CoraacHo mnpukazy MUHKOMCBSI3H
Poccuu ot 01.08.2018 Ne 428, nmudpoBusainus (1ppoBoe pa3zBUTHE) IIPEAIIOAA-
raet mojd CoOOM ITPOIleCC OpraHUu3alllH BBITIOAHEHHS B IIUQPOBOM cpeme PYHK-
Uil U OeaTeAbHOCTH, PaHee BBIMTOAHSBIIHNXCHA AIOABMHU M OpraHu3aluaMu 0e3
HCIIOAB30BaHHUsa ITUMPPOBBIX NpoayKToB [3]|. OmnpeneseHue «MHPOPMAIIMOHHBIX
TEXHOAOTUH» coaepskuTcsa B PenepasbHoM 3aKoHe oT 27 uroass 2006 r. Ne 149-H3
«O6 mHMoOpMaIK, THHOOPMAIIMOHHBIX TEXHOAOTHUSIX H O 3alllUTe MH(OPMAIIHH»,
a UMeHHO HH(OPMAIIMOHHbBIE TEXHOAOTHH IIPEAIIOAATAIOT II0J] COOOM ITPOIIECCHI,
MEeTOAbI IIOMCKa, cOopa, XxpaHeHHd, o0paboTKH, IIPeaoCTaBAEHHS, pacIipocTpa-
HeHHs WHQOPMAIIUU K CIIOCOOBI OCYIIECTBAECHHUSI TAKHX IIPOIIECCOB U METOA0B
[1]. CaengyeT oTMeTuTh, 4TO B YIIK P® BHeceHbl M3MeHEHUsd, HAIIpaBAEHHBIE Ha
ONITUMH3AIINIO AOCYAeOHOM CTaauu YTOAOBHOTO CYOOIIPOM3BOACTBA 3a CYET HC-
TIOAB30BaHUSI COBPEMEHHBIX ITHUMPOBBIX MAATHOPM H TEXHOAOTHI, YTO, B CBOIO
odyepennb, YIPOIIaeT padboTy KOMIIETEHTHBIX OPraHoB [2].

HNmeroTcss U onpeneA€HHBIE BO3MOXKHOCTH, KOTOpPbIe OTKPHIBAIOTCS B pa-
0oTe cAeACTBUS ITPU HUCIIOAB30BAHHU ITUQPPOBBIX TEXHOAOTHUM, a UMEHHO: aBTO-
MaTHU3U3allHd IPOIlecca CASACTBHUS, apXUBUPOBaHUE U aHAAU3 OOBEMHBIX U MHO-
TO3ITU30IHBIX YTOAOBHBIX OEA, B OCOOEHHOCTH, OASI aBTOMATHUYECKOIO COCTaBAE-
HUS CAEICTBEHHOTO MOKyMEHTa, IIOCTAaHOBAEHUN O IPUBACYEHHH OOBUHSIEMOTO
1 OOBUHUTEABHBIX 3aKAIOYEHUH W OpP.; MOAYYE€HHE CBEICHHH II0 yTOAOBHBIM Ie-
AaQM U3 ONE€PaTHUBHBIX YYETOB; pa3paboTKa aBTOMaTH3HUPOBAaHHBIX METOAUK pac-
CA€OBAHUS TIPECTYIIACHUH Pa3AMYHBIX BHUIOB; COOpP AAHHBIX II0 PACCAEAYEMBIM
YTOAOBHBIM [IeAaM U IPOBeAEHHE CTATHCTUYECKOI'0 aHaAW3a B YCTAHOBAEHHBIX
dopmMax; aBTOMaTU3aIUs KOHTPOASA 3a BBIIIOAHEHUEM ITPOIIECCYyaAbHBIX ITAAHOB
U CPOKOB; CO3/IaHUE, UCIIOAB30BaHMHE U IIPEeyMHOXKEeHNe 0a3bl JaHHBIX OAS IIOAY-
YeHUsd UHPOPMAIIUU, HEOOXOIUMOM B ITPOIECCE CAEICTBUS.

Ecau roBoputh 00 aBTOMAaTH3aIlMH CaMOTO ITPOIIECCa CAEICTBHUSA, TO BaXK-
HO OTMETHUTH, YTO KOMIIBIOTEPHbIE MH(POPMAIIMOHHBIE TEXHOAOTHH IITUPOKO HC-
IIOAB3YIOTCS IIPU CO3MAaHUH SAEKTPOHHBIX NOKYMEHTOB, COCTaBA€HUE KaseHIap-
HBIX TpadUKOB PACCAEIOBaHUS M, COOTBETCTBEHHO, [IAQHOB; MPHU OBLICTPOM IIO-
HCKe CIIPaBOYHOM MHGOpMAIUU B 0a3ax JAaHHBIX APYTHUX IIPaBOOXPaHUTEABHBIX
OPTaHOB; IIPU IIPOBEAECHHUH aHAAM3a U CTATHCTHUKHU PaCCA€IOBAHUSA YTOAOBHBIX
[eA; aHaau3e 0a3 JaHHBIX ITPOILIABIX ITPECTYIIACHUH U Op.

BaskHy0 poAb UTparoT OCHOBHBbIE MHCTPYMEHTHI, HAa KOTOPbIE€ OIIUPAaIOT-
Ccd KOMIIETEHTHBIE AHIIA IIPU ITPOBEAEHUU CAEACTBEHHBIX MEHCTBHI, UCIIOAB-
3yd B CBOIO odepeab MHU(PPOBbIE TEXHOAOTHU, KOTOPhIE IIPEIOCTABASIOT HOBbBIE
BO3MOXKHOCTHU OAs cbopa M aHaAM3a MaHHBIX, BKAIOYAs II€PCOHAABHBIE OaH-
HbIE [0O].
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OAEKTpPOHHBIE M0Ka3aTEeABCTBA IIPENCTABASIOT CO0OM HMH(opMalHio, Ko-
TOpasi XPaHUTCS B 9AEKTPOHHOM BHE U MOXKET OBITh UCIIOAB30BaHAa B CyAeOHOM
npoiiecce. OHU MOTYT OBITH IIPEACTABAEHBI PA3AMYHBIMH SA€KTPOHHBIMH ITUCH-
MaMHU H COOOIIEHUSIMH B MeCCEeH/mKepax, ¢ororpadpusmu, Buaeodariramu,
SAEKTPOHHBIMU [JOKYMEHTaMH, XPaHSNIMMUCH Ha KOMIIbIOTEpPaX, CepBepax,
cMapTdoHaxX U APYTUX 3AEKTPOHHBIX ycTpoiMcTBax. Baaromapsa panuoHasbHOMY
HCIIOAB30BaHHIO JAHHOI'O BHJA NOKa3aTEABCTB, BO3MOXKHO, OIIPEAEAUTH TOYHOE
BpeMd U [AaTy CO3JaHUs SAEKTPOHHBIX NAHHBIX, MOXKHO KOIHPOBATh UX, Xpa-
HUTb B IU(PPOBOM BH/E, YTO YIIPOIIAET AOCTYyIl K HHUM, a TaKXKe cobuparhb
OoabIlIie 00BEMBI MJAaHHBIX, KOTOpPhle B (pHU3NIECKOH (popMe Imopoil TpyoHO Xpa-
HUTH, a TakKKe u obpabarThiBaTh 4eAOBEKOM. HampoTuB, BO3HHKAIOT U BBI30BBI
B HCIIOAB30BaHUM JAHHOT'O BHUAA [0KA3aTEABCTB, & UMEHHO BajKHO IIOATBEPKAATH
JOCTOBEPHOCTh M HEU3MEHHOCTb SA€KTPOHHBIX MOaHHBIX. Heab3da m0IycTUTH
dasbcudbukaui 1 MoAUMUKAIIUHN 3ACKTPOHHBIX MJAaHHBIX, KOTOpPbIE, B CBOIO
odyepenb, MOTYT BBICTYIATh J0KA3aTEeABCTBAMHU B Cy[IeOHBIX pa3dupaTeAbCTBaX.

Hu nag kKoro He cekKpeT, YTO B HACTOSIIEE BPEMS B XOHE CAEICTBEHHBIX
AeHWCTBUM HCIIOAB3YIOTCSI CHCTEMBI ayano- U Buaeodurcannuu. C UCII0AB30BaHU-
€M YCTPOUCTB [IASl 3aIlMCH ayau0 U BUIAEO ITPOBOASTCSH AOIPOCHI, OCMOTPHI Me-
CcTa IIPOUCIIECTBUS B IIeAdX (PHUKCAIINU CA€NCTBEHHBIX AedicTBuil. HecomHeHHO,
Yy JaHHOTO acIleKTa €CTb IIAIOCHI, & UMEHHO (pOpMUPOBaHNE HATASITHON KapTHUHBI
COOBITHS, COXpaHEeHHe HHQOPMAIIMU O COOBITUH [OAd MOAaAbHEHIIero aHaAu3a,
CHHXKEHUE PHUCKa CYOBEKTHBHBIX HHTepHnpeTanuii. Ho, mpu sToMm ke mogHuMa-
€TCHd BOIIPOC 3THKM CAEICTBEHHOH NEeATEABHOCTH. A UMEHHO BOIIPOC KOH(OUIIEH-
MUaAbPHOCTH. HeoOxommmo cobarofeHHe mnpaB IIpUBATHOCTH. [loMmMo 3TOrO,
TpedyeTcs crieriasbHOe 00OpyZoBaHUE U IIporpaMMHOe obecriedeHue nasi boaee
Ka4eCTBEHHOIO 3aIlMCH 3BYKa U BU/IEO.

['oBopst 0 BHUAeo(UKCAITNY, BA3KHO YIIOMSAHYTH U O 100ABOYHOM HHCTPY-
MEHTE€ — HCKyCCTBEHHOM HHTeAAEKTe (masee — M), KOTOphINi aKTUBHO BHEIPH-
eTCd B Hallly KU3Hb U B CA€ACTBEHHYIO AeATEABHOCTH B ToM uucae [4; 8]. On
IIpUMEHSEeTCd B CUCTEMAaxX pacllo3HaBaHUS AHWIl, aHaAW3a TEKCTa, IIpeICcKa3aHud
IPECTYIIHOCTH, aBTOMAaTHU3alllN NJOKyMeHToobopoTa. C HCIIOAB30BaHUEM OAaHHO-
o MHCTPYMEHTA B CA€ICTBEHHON NeATEABHOCTH YAYYIIIAETCH ITPOIIECC ITPUHATHS
pelLIeHuH, HOBBIIIIAETCS TOYHOCTb U CKOPOCTb 00paboTKM AaHHBIX, aBTOMATHU3U-
PYyIOTCS PYTUHHBIE oIlepaluu. 370ecCh K€ BO3HUKAaeT dTU4YecKue Ipodaembl. OT-
BETCTBEHHOCTH 3a pelleHHe, IIPUHUMaeMoe UCKYCCTBEHHBIM MHTEAAEKTOM, IIPHU-
[EeTCs HECTH 4eAOoBeKy. [loMHMO 3TOro BO3MOXKEH PHUCK AUCKPUMHUHAIINH U He-
paBeHCTBa IIPU IIPHUHATHH OIIPEAEACHHOrO pelleHHs B xonae npuMeHeHud WU
B paMKaxX CA€ICTBEHHOH NesITeAbHOCTH.

B coBpeMeHHOM MUpE MOXKHO BCTPETHUTH 3alllNPPOBaHHbIE JaHHBIE, IAEK-
TPOHHBIE Ioanucu u ap. Kpunrorpadus — UCKyCCTBO U HayKa HIN(POBaHUA
u paciudpoBanus nH@opma. C oJHOW CTOPOHBI, IPEUMYIIECTBOM SBASET-
c KOH(PUAEHIIMAABHOCTh — TapaHTUpPOBaHHad 3alidTa HHQOpPMAallMHd OT He-
CaHKIIMOHUPOBAHHOTO JIOCTYIIa, HO, C APYTOM CTOPOHBI, CAOKHOCTh U CTOUMOCTbD
peaan3aIiiu.

B coBpeMeHHOM MHpPE HCIIOAB3YIOTCS U OAOKYEHH TEXHOAOTHH, KOTOpPHIE
MPUCYTCTBYIOT U B CA€ICTBEHHOH AedTeAbHOCTHU. BAOK4YeliH nmpeacTaBaseT coboi
pacrpeneseHHy0 0a3y [daHHBIX, OOECIIEYHMBAIONIyI0 0e30IacHOCTh, IIpo3pad-
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HOCTb U HEU3MEHHOCTh HHGopMaiuu [9]. IlpumMepoM 3TOMYy MOZKET CAYKHUTH
XpaHEHUE IAEKTPOHHBIX [JOKa3aTEABCTB, OTCAEXKUBAHHE IE€PEABUKEHUI IIpPE-
METOB, yIIPpaBA€HHE JOCTYIIaMHU K UH(OPMAIIUH.

BaxkHO co3maTh IIpaBOBOM M OPTraHU3AIIMOHHBIH MEXaHU3MbI, 0Oecredu-
Barolye 06e30ItacHOe, pallMoOHaAbHOE U 3(P(PEKTUBHOE HCIOAB30BaHUE HHQPOP-
MAaIlUOHHBIX TEXHOAOTHMH B paMKaX OCYIIECTBACHUS CAEICTBEHHBIX AEHCTBUMH.
Baokuyeiin obecriednBaeT OTKPBITHIM M HEU3MEHAEMBIH VIeT BCEX MeHCTBUM, UTO
3aTPYAHSIET COKPBITHE KOPPYHIIMOHHBIX CXEM, YTO CIOCOOCTBYET ITOBBILIEHUIO
3P PEKTUBHOCTHU ITPOBOIUMBIX CAEACTBEHHBIX AeHCTBUH.

O0o0m1as BEIIIECKA3aHHOE, CAEAYET OTMETUTHh HMPEHUMYIIECTBO IHU(PPOBU-
3allUM B IIPABOBOM cpene: ToBbIIIIeHUE 3PPEKTUBHOCTH CKOPOCTH, TOYHOCTH,
JOOCTYITHOCTH U IPO3PAYHOCTH ITPOLIECCOB CAEACTBEHHOMN AesaTeAbHOCTH. OZHAKO
HEBO3MOYKHO UCKAIOUHUTDH 3THYECKHE U IIPaBOBbI€ BHIZ0BBI ITU(PPOBU3AIIUHN CAEII-
CTBEHHOU MIesaTEeAbHOCTU. BaskHO copa3MepHO HCHOAB30BaTh LUMPPOBbIE HH-
CTPYMEHTBI pPacCA€OBaHUS B IIEAIX COOAIOIEHUS MpaB U CBOOOA YeAOBEKA.
BakHO 0o0ecreyuTh OJOCTYIHOCTD ITU(PPOBBIX HHCTPYMEHTOB [AS BCEX yYaCTHH-
KOB ITPOIlecca, YTO 0OECIIeYUT CIIPaBEIAUBBIH JOCTYI K ITPABOCYIHIO.

Kpome Toro, HEOOXOAMMO YCTAHOBUTH IIPABOBBIE PAMKH IAS UCIIOAB30Ba-
HUSI UCKYCCTBEHHOT'O HHTEAAEKTA, ITPOTHBOMACHCTBUA MUCKPUMHHAIIUU U Oo0ec-
IIEYEHUIO IIPO3PAaYHOCTH AATOPHUTMOB, KOTOPBIE B CBOIO O4Y€PENb HCIIOAB3YyETCH
3TUM K€ UCKYCCTBEHHBIM HHTEAAECKTOM.
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DIGITALIZATION OF INVESTIGATIVE ACTIVITIES:
ETHICAL AND LEGAL CHALLENGES
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Annotation. The article provides an overview of changes in investigative activi-
ties under the influence of information technologies. The process of digitalization and
information innovations penetrate into all spheres of state and public life, including
legal reality, influencing both positively and negatively its components. Regulatory le-
gal acts that enshrine the terms "digitalization", "information technology", "information
protection” are considered.

Keywords: digitalization, law, information technology, blockchain, digital trac-

es, artificial intelligence, cybersecurity.

The widespread use of information and telecommunication technologies
leads to the emergence of new information models "personality-society", "per-
sonality-nature", "state-citizen", the formation of a cybernetic (information) civi-
lization [7]. Information technologies penetrate into all spheres of state and
public life, including law, bringing with them the automation of routine pro-
cesses [10]. However, this aspect, while undoubtedly having positive principles,
brings with it new challenges and threats [5], and also opens up new areas of
activity for law enforcement agencies that ensure information security.

It is logical to consider digital transformation and progressiveness of ac-
tivity due to the use of information technologies from the side of representa-
tives of the criminal world, who improve and hone the mechanisms for commit-
ting crimes, and also find loopholes and gaps in the activities of those who, in
turn, oppose the second party using information technologies to improve the
efficiency of their activities, namely, law enforcement agencies of the state.

Before disclosing the essence of this issue, it is worth mentioning an in-
teresting fact. Crime in the information sphere can have a positive effect in the
field of ensuring this very security. Thus, the United States attracts individuals
who have previously caused damage to the state through their criminal actions
and identified vulnerabilities, potential channels for leakage of personal data,
etc. to work on security software.
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First, it is necessary to consider the conceptual and categorical appa-
ratus. Let us consider the legal basis in which the terms "digitalization" and
"information technology" are enshrined. According to the order of the Ministry
of Communications of Russia dated 01.08.2018 No. 428, digitalization (digital
development) implies the process of organizing the implementation in the digi-
tal environment of functions and activities previously performed by people and
organizations without the use of digital products [3]. The definition of "infor-
mation technology" is contained in the Federal Law of July 27, 2006 No. 149-FZ
"On Information, Information Technology and the Protection of Information",
namely, information technology implies the processes, methods of searching,
collecting, storing, processing, providing, distributing information and the
methods for implementing such processes and methods [1]. It should be noted
that amendments have been made to the Criminal Procedure Code of the Rus-
sian Federation aimed at optimizing the pre-trial stage of criminal proceedings
through the use of modern digital platforms and technologies, which in turn
simplifies the work of competent authorities [2].

There are also certain opportunities that open up in the work of the in-
vestigation when using digital technologies, namely: automation of the investi-
gative process; archiving and analysis of voluminous and multi-episode crimi-
nal cases, in particular, for the automatic preparation of investigative docu-
ments, decisions on bringing the accused and indictments, etc.; obtaining in-
formation on criminal cases from operational records; development of automat-
ed methods for investigating various types of crimes; collection of data on crim-
inal cases under investigation and conducting statistical analysis in estab-
lished forms; automation of control over the implementation of procedural
plans and deadlines; creation, use and expansion of a database to obtain in-
formation necessary in the investigation process.

If we talk about the automation of the investigation process itself, it is
important to note that computer information technologies are widely used in
the creation of electronic documents, the preparation of investigation calendars
and, accordingly, plans; in the rapid search for reference information in the da-
tabases of other law enforcement agencies; in the analysis and statistics of
criminal investigations; the analysis of databases of past crimes, etc.

An important role is played by the main tools that competent persons re-
ly on when conducting investigative actions, using in turn digital technologies
that provide new opportunities for collecting and analyzing data, including per-
sonal data [6].

Electronic evidence is information that is stored electronically and can be
used in legal proceedings. They can be represented by various emails and mes-
sages in instant messengers, photographs, video files, electronic documents
stored on computers, servers, smartphones and other electronic devices. Due
to the rational use of this type of evidence, it is possible to determine the exact
time and date of creation of electronic data, copy them, store them in digital
form, which simplifies access to them, and collect large volumes of data that
are sometimes difficult to store in physical form, as well as process by a per-
son. On the contrary, there are also challenges in the use of this type of evi-
dence, namely, it is important to confirm the reliability and immutability of
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electronic data. It is impossible to allow falsification and modification of elec-
tronic data, which in turn can serve as evidence in court proceedings. It is no
secret that currently, audio and video recording systems are used during in-
vestigative actions. Interrogations, inspections of the scene of the incident are
carried out with the use of devices for recording audio and video in order to
record investigative actions. Undoubtedly, this aspect has advantages, namely
the formation of a visual picture of the event, preservation of information
about the event for further analysis, reducing the risk of subjective interpreta-
tions. But at the same time, the issue of ethics of investigative activity arises.
Namely, the issue of confidentiality. Privacy rights must be respected. In addi-
tion, special equipment and software are required for higher-quality audio
and video recording.

Speaking about video recording, it is important to mention an additional
tool — artificial intelligence (hereinafter — Al), which is actively being introduced
into our lives and into investigative activities, including [4; 8]. It is used in face
recognition systems, text analysis, crime prediction, and document flow auto-
mation. Using this tool in investigative activities improves the decision-making
process, increases the accuracy and speed of data processing, and automates
routine operations. Ethical issues also arise here. A person will have to bear
responsibility for the decision made by artificial intelligence. In addition, there
is a risk of discrimination and inequality when making a certain decision when
using Al in investigative activities.

In today's conditions, you can find encrypted data, electronic signatures,
etc. Cryptography is the art and science of encrypting and decrypting infor-
mation. On the one hand, the advantage is confidentiality — guaranteed protec-
tion of information from unauthorized access, but, on the other hand, the
complexity and cost of implementation.

In the modern world, blockchain technologies are also used, which are
also present in investigative activities. Blockchain is a distributed database
that ensures security, transparency and immutability of information [9]. An
example of this is the storage of electronic evidence, tracking the movement of
objects, and managing access to information. It is important to create legal and
organizational mechanisms that ensure the safe, rational and effective use of
information technology in the implementation of investigative actions. Block-
chain provides an open and immutable record of all actions, which makes it
difficult to conceal corruption schemes, which helps to increase the effective-
ness of investigative actions.

Summarizing the above, it should be noted the advantage of digitalization
in the legal environment: increasing the efficiency of speed, accuracy, accessi-
bility and transparency of investigative processes. However, it is impossible to
exclude the ethical and legal challenges of digitalization of investigative activi-
ties. It is important to use digital investigative tools proportionately in order to
comply with human rights and freedoms. It is important to ensure the availa-
bility of digital tools for all participants in the process, which will ensure fair
access to justice. In addition, it is necessary to establish a legal framework for
the use of artificial intelligence, combat discrimination and ensure transparen-
cy of the algorithms that are in turn used by this same artificial intelligence.
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AnHoTanusa. B crarbe aHaAAHU3HUPYETCd CAOXKHMBIIAACH KOHIENIINA 5KOHOMHYE-
CKOM 0e30I1aCHOCTH, PaACKpPhIBAIOTCH COMEpzKAaTeAbHbIE ACHEeKThl ITOHATUN «IKOHOMUYe-
ckasg 0e30IIacHOCTh», «(pHHaHCOBasl 0€30IIaCHOCTH», «(pHHAHCOBasl CHCTEMa» U «HAAOTO-
Bas CHCTEMa» JIAS OCMBICACHHS 3HA4YMMOCTH KOHCTPYHPOBAaHMNA HOBBIX HIPHUEMOB U CIIO-
co00B B HaAOroBoO# cdepe. ABTOPOM ITpeaAaraeTcssi PpaCCMOTPETh HAAOTOBBIH KOHTPOAB
KakK BaXXHbIH HHCTPYMEHT IIPOTHUBOAECUCTBHUA BHYTPEHHUM yrpo3aM 3KOHOMUYECKOU
6e3omacHocTU PP, ero 0cOGEHHOCTH 1 HECOBEPIIEHCTBO.

KaroueBble cAoBa: (prHaHCOBasd 6e30IacHOCTB, (pHHAHCOBas CUCTeMa, HaAOTO-
Bas CHCTeMa, HAaAOTOBBIH KOHTpoAb, PHC, crermasbHBIM HAAOTOBBIH pPEeXKHUM, Apobae-
Hue 6u3Heca.

HacCTodIllee BpeMs obecrnedeHHe 5SKOHOMHYECKOH O0e30I1acHOCTH
Poccutickoii denepanuu npuobperaetr ocoboe 3HadeHue. [loHaTHE
«dKOHOMHYECKasa 0Oe30macHOCTh, Pd» TecHO CBA3aHO C IOHATUIMH
«9KOHOMHWYECKUH CYyBEpPEHUTET», «(DUHAHCOBBINA CyBEpEeHUTET» U «PHU-
HaHcoBasi Oe3onacHOCTE». CoraacHo 1. 25 CTpaTeruu HallMOHAAB-
HOM 06€30I1aCHOCTH, HallMOHAAbHAas 0e30IIacHOCTL BKAIOYAET B Ce0I SKOHOMMUE-
CKyI0 0€e30IIaCHOCTBb, a, 3HAYUT, U €€ OTHOCHUTEABHO CAMOCTOSTEABHYIO YaCTh —
duHaAHCOBYIO 0Oe3omacHOCTh [9]. OKoHoOMUYecKass 6€30MacHOCTh OTpazkaeT CIIe-
MUPUKY OTAEABPHON cpepbl HAIIMOHAABHOM 0€30I1aCHOCTHU, IBASIETCS COCTOSHUEM
3aIUINEHHOCTY SKOHOMHYECKOTO CyBEPEHHUTETa, 3KOHOMHYECKOrO IIPOCTpPaH-
CTBa U CTpPATETHYECKUX HAIIMOHAABHBIX IIPHUOPUTETOB (AMYHOCTBH, OOIIECTBO,

* ®dupcoBa Kapuna BHKTOpPOBHA, CTyAcHT BbICIIEN IITKOABI TOCyIapPCTBEHHOIO
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JapCTBa U IIpaBa U IOAUTOAOTHHU opuamdeckoro gakyasrera MI'Y nm. M.B. AomoHOCOBa,
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roCyZlapCTBO) OT BHYTPEHHHUX M BHENIHHUX HETATHBHBIX PakKTOpoB [5; 8; 23].
[Ipu 5TOM CyIIECTBYIOT UHBbIE 3KOHOMUKO-IIPABOBBIE U 3KOHOMHYECKHE IIO-
XOMbI K IOHATHIO 9KOHOMHYECKasi 0e3011acHOCTb.

Tak, C.B. Crenamun, A.V. BacuareB, B.Il. CaAbHUKOB OILI€EHUBAIOT KO-
HOMHYECKYI0 0€30I1aCHOCTh KaK 3alllUTy U 0araHC HAITMOHAABHBIX, SKOHOMHYE-
CKHMX W COLHAABHBIX HHTEPECOB Ha OCHOBE CTaOHUABHOIO M IIOCTYIIAQTE€ABHOTO
pasButusg skoHoMUKHU. C.IO. N'naszpeB, E.M. ByxBaapzn, B.K. CenuaroB paccmar-
pPUBaAM 5KOHOMHYECKYIO 0€30MacHOCTb KaK KaueCTBEHHYIO XapaKTEPUCTHUKY CO-
CTOSIHUS HAaIllMOHAABHOM 3KOHOMHKU U IIPOU3BOAUTEABHBIX CHA oOlecTBa [22,
c. 228-229]. P.®. McmaruaoB BBIOEAUA €€ TEXHUKO-9KOHOMHUYECKYIO He3aBH-
CHUMOCTB CTPaHbI KaK BaXHEHUIIyI0 COCTABASIOIIYIO M, COOTBETCTBEHHO, PAaCIIIH-
PHA oIlpeieA€HHE aHAAU3UPYEMOro moHaTus [17].

ApyruMu caoBaMU, SKOHOMHUYECKasl 0e30IIaCHOCTb — 3TO CAOKHUBIIIASCH
MOJIEAb SKOHOMHYECKHX OTHOIIEHHUH Ha OIpeneA€éHHOM JTalle pPa3BUTHUS TIOCY-
[JapcTBa, KOTOopas aHaAU3UPYeTCd IIPU IIOMOIIM 3KOHOMHYECKUX IIoKasaTesel
(mpouszBoacrBo BBII u BHII, nemorpaduyueckue mokasaTeAd, 3aHATOCTh Hace-
A€HUs, YPOBEHBb 0e3paboTHIlbI, MHMAIIINL, AeHEXKHOe obpallleHue, HallOHAAb-
HBIN 10XO0/[, BHEITHEIKOHOMUYECKAasI AedTEeABHOCTD).

BaskHetiinell cocTaBASIOIIEH SKOHOMHYECKOM O€30MacHOCTU SABASETCH
duHaHCOBas Oe3omacHOCThE. E€ BhlaeAeHHE 00yCAOBAEHO CYIIeCTBOBaHUEM (PH-
HaAHCOBOM CHCTEMBI KaK CBH3YIOLIETO 3BE€HA PA3AWYHBIX CEKTOPOB SKOHOMUKHU
U Bcex cdep oOIiecTBa, MPEACTABASIIOIIET0 COO00HM COBOKYMHOCTH (PUHAHCOBBIX
YUIpexXRAeHUH U (PUHAHCOBBIX PBIHKOB, KOTOPbIE C IIOMOLIBIO psifa (PUHAHCOBBIX
WMHCTPYMEHTOB O0OECIIEYMBAIOT (POPMHPOBaHUE, IIepepaclpeieACHHEe U HCIIOAB-
30BaHUE OEHEXKHBIX cpeAcTB. [Ipu 3ToM MOHATHUHHO-KATETrOPUAABHBIN armapar,
HCIIOAB3YIOIIHHICS IIPU PACCMOTPEHUHN (PMHAHCOBOI 6€30IIaCHOCTH KaK o0BheKTa
Hay4HBIX UCCA€NOBaHUMN B (pMHAHCOBO-IIPABOBOH cepe, OTANYaeTCd OT TEPMHU-
HOAOTHH 3KOHOMHYECKOM HayKu [23].

OTneArHbIE TIOHSATHSA, HAIPUMEDP, AE€HBIH, AEeHEXKHbIE OTHOIIEHUS, MEHEXK-
HbIe 00s13aTeAbCTBa, OTPAZKAIOT B3aMMOCBS3b (PMHAHCOBOH 0€30IaCHOCTH U 3KO-
HOMMYECKOH 0e30II1aCHOCTH U OIIPENEATIOT 9KOHOMHUYECKYIO IMpUpony (PUHAHCO-
Boii 0e30ImacHOCTH, OHAKO MPU aHaAu3e (PUHAHCOBOM 0E€30ITaCHOCTH OHHU ITPHU-
obpeTrarT oco0ble, cielnpUIecKue NPU3HAKH, KOTOPhIE IT03BOASIOT pPa3TpaHU-
4YUTh (PUHAHCOBYIO M 9KOHOMHYECKYIO Oe3omacHOCTh. B pamkax puHaHCOBOU
CHCTEMBI IIPOIIeCC IlepepacHpeneAeHUs AEeHEXKHOM MaccChl IpHoOpeTaeT «lleAe-
BOI» MyOAWYHBIH XapakTep. OTO ompenesseT IpeaMeT (PUHAHCOBBIX OTHOIIIE-
HUM, KOTOPBIH BKAIOYAeT B cebd rocygapCTBEHHbIE, MyYHUIIUIIAABHBIE ¥ HETOCY-
JapCcTBEeHHbIE ITyOAUYHbIe (DUHAHCHI.

Haanume mHOXKecTBa (POpM COOCTBEHHOCTH HE YCAOXKHSIET KBaAHU(PHUKa-
U0 (PMHAHCOBBIX OTHOIIIEHUI, HAIIPaBACHHBIX Ha obecliedeHHe (PUHAHCOBOMH
6e30I1acHOCTH, KaK TaKOBBIX, TO €CTh (PMHAHCOBas CHCTEMa OCHOBBIBAETCHd He
Ha opMax COOCTBEHHOCTH, a Ha IIyOAMYHOM HHTEpece KaK KBaAHU(PHUIIUPYIO-
ieM IHIpu3HaKe (PUHAHCOBBIX OTHOILIEHUM, CIIOCOOHBIM peaAu30BaThbCd dUepe3
Ar00y10 popMy cobecTBeHHOCTH [18].

duHaHCOBasl CHCTEMa IPEACTaBASIEeT COOOM CTPYKTYPY LEHTpPasn30BaH-
HBIX (OIO[KeTHas CUcTeMa, BHEOIOMZKETHBIE TOCyaapCTBEeHHbIE (DOHIBI, KPEIUT,
o0s13aTeAbHOE TOCYyOapCTBEHHOE CTPaxoBaHMeE) U AEIEeHTPaAN30BaHHBIX JIEHEXK-
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HBIX (POHAOB ((PUHAHCHI IIPEANIPUITUH PA3AHIHBIX POPM COOCTBEHHOCTH), OCY-
LIECTBALIOIINX (PUHAHCOBYIO AedTeAbHOCTD [20]. B Tex nam uHbBIX popmMax opra-
HBbI IIyOAMYHOM BAAQCTU y4YaCTBYIOT B aKKyMyAHUPOBaHHWH, PACIpPEIEA€HHUH U HC-
IIOAB30BaHUH JEHEXKHBIX (DOHAOB AT peasu3alliy IeaeH U 3amad (puHaHCOBOH
6€e30I1aCHOCTH IroCyJapcTBa B IIEAOM.

Cy1iecTBYIOT OopraHbl o0Ilell KOMIIETEHIINH, BBIIIOAHSIONIME (PYHKIIUU II0
obecrieueHr0 PUHAHCOBOM 6€30I1aCHOCTH B KAa4eCTBE JIOIIOAHUTEABHBIX ([Ipe3u-
neHtT Pd, denepasrHoe Cobpanue PP I[TpaButeabcTBO PD), 1 opraHbl crierimiasb-
HOM KOMIIETEHIIUU, OCYIIECTBASIOIINE AESITEABHOCTh IIO0 obecliedyeHUio (PUHAaH-
CoBOM Oe3omacHoCTH B KadecTBe ocHOBHOH (CoBer BesomacHocTn, MuHucrep-
ctBo uHaHCOB PP, llentTpasrHbiit Bank Poccuu, CuérHaga masata PP, Pene-
pasbHasi aHTUMOHOIIOABHAasa cAyxkba, denepasbHasa cayxkba 10 (pHUHaAHCOBOMY
MOHUTOPHUHTIY).

BHyTpu ¢brHaHCOBOI CHUCTEMBI BBIIEATETCS HAAOroBad CHCTeEMa, KOTOpasd
SIBASIETCSI COBOKYITHOCTBIO 3aKOHHO yCTAaHOBAEHHBIX HAAOTOB U COOPOB, B3UMae-
MBIX B IrOCyZapcTBe, (pOpM U METONOB €€ IIOCTPOEHUSs, IIOPSII0K HAaAOTO00AOKE-
Hus [19; 21]. HaaoroBele opraHbel IIpeACTaBA€HBI anmapaTaMd MHHHCTepCTBa
duHaHCOB, PenepasbHON HAAOTOBOM CAYKOBI, MEXKPETHOHAABHBIMU HMHCIIEKIIH-
aMU U yrpaBaeHUsSMH 110 cyobrekram @HC Poccum u cocTouT m3 TpEX ypoBHEH
(dbemepasbHOrO, PETHMOHAABHOTO M MECTHOTO), YTO O0yCAOBAMBAETCS 3aKpeIiAe-
HueM npuHiuna genepasusma B Koucrurynuu PO (crt. 1, 5, 72, 77) [1].

OCHOBHOM 3a7a4e¥ HAAOIOBOM CHCTEMBI HBAAETCA AaKKYMYAUPOBAaHHE
dOHIOB MEHEXKHBIX CPENCTB, KOTOpPBbIE IepepacIipefeAsioTcs OIOMKeTHOU CH-
CTEMOH, ABAFIONIENCH TAKXKE COCTABAAIONIEH (DHMHAHCOBOM CHUCTEMBI CTPaHbl U II0-
CTPOEHHOH aHaAOTHMYHBIM 00pas3oM, TO €CTb KaXXJOMy YPOBHIO HAAOTOBOH CH-
CTEMBI COOTBETCTBYET YPOBEHBb OIO/KETHOH cucreMbl. CaemoBaTeAbHO, (PUHAH-
COBBIE€ PECYpPChl MAM HAAOTU SBAFIOTCS OOHUM U3 NOXOOHBIX UCTOYHUKOB OIOM-
3KeTHOM CHUCTEMBI, II03ToMy obecrieyeHue (PUHAHCOBOM 6€30I1aCHOCTH HaAOTOBOH
cuCTeMEBI IIprobpeTaeT ocoboe 3HaUYEHUE.

TakuMm o6pasoM, B3aUMOCBSI3b IIOHATHUN «(puHaHCOBasg 06e30I1acHOCTH
U «IKOHOMHYECKasl 6€30IIaCHOCTEL» IIPOIBASIETCS B OOIEell 9KOHOMUYECKOH ITpHU-
pome, KoTopasl OTpazkaeTcs Ha COJAEpP3KaHUHM dTUX IToHATHH. [Ipu 3TOoM (puHAH-
COBBIY CYBEPEHUTET U OKOHOMHYECKUU CYBEPEHUTET IBAFIOTCH O0beKTaMu (PU-
HAHCOBOM 0€30I1aCHOCTH U SKOHOMUYECKOH 0e30I1aCHOCTH, COOTBETCTBEHHO.
CrerieHb U COCTOIHME HX 3allUINEHHOCTH ABALGIOTCS Ba*KHBIMHU 3aJadaMU opra-
HOB IIyOAWYHOH BAacTH, oOecrledyHnBarOIINX (PUHAHCOBYIO 0€30IIacCHOCTh B paM-
Kax cBoe#l komnereHIUH, B ocobeHHOocTH PHC Poccuu, oT m40AKHOTO PYHKIIHO-
HUPOBaHUS KOTOPOM 3aBHCUT COCTOSIHHE HAAOTOBOM CHCTEMBI KaK OOBeKTa
obecrieuyeHrsT (PUHAHCOBOM 0€30I1aCHOCTH.

PaccmoTpeHne OCHOBHBIX IIOAHOMOYHIH HAAOTOBBIX OPTaHOB II03BOAGIOT
IOAYYUTH HamboAee MOAHOE MpPeACTaBAEHHE O TOM, KaKHe AeHCTBUSA MIpearrpHu-
HUMAIOTCH [AS Pa3BUTHA U obecriedeHus 0e30I1aCHOCTH (PUHAHCOBOM CHCTEMBI
U e€ cyBepeHUTeTa dyepe3 MPU3My HAAOTOBOM cucteMbl. B domHaHCOBOM cucreme
Pocculickoii denepanyu BBILOAEAIIOT HAAOTOBYIO cucTeMy. Haaorosbie oprassl
PEACTAaBASIIOT COOOM eOUHYIO0 CHUCTEMY KOHTPOAsSI, K KOTOPOH OTHOCSTCH emae-
paAbHBIM opraH ucrnoaHutTeAbHOH Baactu (PHC) u ero TeppuropuasbHble opra-
HbI (MeXpeTrHoHaAbHbIE HHCIIEKIINH U YIIPABACHUS).
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OgHUM M3 HaAIIpaBAEHUH AEATEAPHOCTH HAAOTOBBIX OPraHOB ITPHU3HAETCH
HAAOTOBBIH KOHTPOAB, KOTOPBIH rapaHTUPYET COOAIOLEHHE HaAOT'OBOTO 3aKOHO-
nateAbcTBa. [Aa IIpenymnpeskaeHUs, IpeaoTBpallleHus U O0OHapy>KeHUS COBEp-
IIEHHUSI HAAOTOBBIX ITPaBOHAPYIIEHHH OpraHbl HAAOTOBOI'O KOHTPOASI OCYIIECTB-
ASIFOT KaMepaAbHBIE M BBIE3[HbIE HAAOT'OBBIE IIPOBEPKHU. Ecam HasoromaaTeab-
IIIUK HE YCTPaHUA COOTBETCTBYIOIIME OIIUOKU B pacuéTax HaAOTOB HAU B Ilepe-
yncaeHun EHIT sa EHC mocae coobilieHusT HaAOTOBBIMH OpPTaHAMH O pe3yAbTa-
Tax KaMepaAbHOM IIPOBEPKU OYXTaATEpPCKHX U HAAOTOBBIX OTUETOB, HAAOT'OBBIM
HHCIIEKTOP Ha OCHOBAHUU DPEIIEHUS HAAOTOBOI'O OpraHa U B COOTBETCTBHH CO
crateéii 89 HK P® mpoBoauT BBIE3OHYIO HAAOTOBYIO IIPOBEPKY, IIO0 €€ HUTOram
cocraBadeT HNpoToKoA B mnopsgake cratbu 100 HK PP ¢ yuyétom BBIIBAECHHBIX
HapyllIeHUH, repenaéT MaTeprasbl PYKOBOAUTEAIO HAH 3aMECTUTEAI0 PYKOBOIH-
TeAsT HAAOTOBOI'O OpraHa, KOTOPBIM BBIHOCHT PELIEHHE O IIPUBACYEHHH K HAAO-
roBOM OTBETCTBEHHOCTH HAM 00 OTKa3e B IIPUBAEUYEHUH K HAAOTOBOM OTBET-
CTBEHHOCTH 3a COBEPIIEHHE HAAOTOBOIO IIpaBOHAPYIIEHUSI, COTAACHO II0AOIKE-
HusaM raaBbl 16 HK P u crareu 101 HK PO [2].

B oTmeapHBIX caydyadax (HeEIpencTaBA€HHE HAAOTOBOH AeKAapallud U UHBIX
00s13aTeABPHBIX MOKYMEHTOB HMAW BKAIOYEHHE B HUX 3aBE€IOMO AOKHBIX CBEAEeHUH
U He yCTpaHEHHE HapyIIEHWH 40 OKOHYAHHS CPOKa BCTYIIA€HHS B 3aKOHHYIO
CHAY PELIEHHS HAaAOT'OBOT'O OpraHa O IPHUBAECYEHUU K HAAOT'OBOM OTBETCTBEHHO-
CTH B COOTBETCTBHHU cO cTaThaMU 119 u 126.1 HK P®) B cOOTBETCTBUHU C IIyHK-
ToM 3 cratbu 32 HK P® HaAOroBwIll opraH COCTaBAIET MOTHUBHUPOBAHHOE pellle-
HUe, coaepkallee MH(OpMAaIUio 00 00CTOATEABCTBAX COBEPIIEHUS HAAOTOBOTO
IIPECTYIIACHUSI, ¥ HaIlpaBASIE€T B CA€ICTBEHHBbIE OpPraHbl, KOTOPbhIE II0 PE3yAbTa-
TaM PacCCMOTPEHHs MaTEPHaAOB HAAOTOBOM IIPOBEPKH, MOTYT BO30YAUTH yIo-
AOBHOE J1eA0 Ha ocHoBaHUHU dacTd 1.3 crateu 140 YIIK PP [2; 4]. Takum obpa-
30M, MOXHO CHEAATh BBIBOJ], YTO B 3aKOHE YETKO PErAaMEHTHPYETCS HHCTPY-
MEHT HAaAOT'OBOT'O KOHTPOASI I10 BBIIBAEHHIO HAAOT'OBBIX ITPAaBOHAPYIIEHUH U HAAO-
TOBBIX [IPECTYIIACHUH.

OpHako He BCerga TO HMAW HHOE AEHCTBHE HaAAOTOIIAATEABIIHKA B CAydae
HECOOTBETCTBUSI OTYETOB TpPeOOBaHUAM HAAOTOBOTO 3aKOHOAATEABCTBA MOXKHO
OLIEHUTH, UCXOAd U3 HOPM 3aKOHa, KaK HaAOTOBOE IIPECTYIIA€HHE UAW HAAOTOBOE
npaBoHapyleHue. CyIlecTBYIOT TakKxXKe TaKHe AedHHs, KOTOpble CAEOyeT olle-
HUBaTh C IO3UIINN OOIIMX ITOAOKEHUH U ITPHUHIIMIIOB HAAOTOBOI'O IIpaBa M OT-
BETCTBEHHOCTb 3a KOTOpPBbIE HE MOXKET HACTyIlaThb B COOTBETCTBHUHU C raaBoi 15
HK P® [2] nau crarpbamu 198-199.2 YK P® [3]. Ilom sTtuMm mnoxpasyMmeBaeTcs
3A0yHIOTpedAeHHE IIPaBOM IIyTéM o0xoza 3akoHa. KoHIlenusa pa3BUTHS Tpask-
JAHCKOTO 3aKoHomaTeAabcTBa OT 7 okTabpa 2009 roma pacKpbIBaeT CYIIIHOCTH
9TOTr0 SIBA€HHSI HE TOABKO KaK I'PaskJaHCKO-IIPAaBOBOM IpoOAeMBI, HO M KaK 00-
IIETTPABOBOM MpPoOAEMEI [6].

B oramume oT rpaskmaHCKOro IIpaBa, Ifie IPHUYHHBI 00X0/1a 3aKOHA 3aBUCHT
OT MHOZKECTBA OCOOEHHOCTEY IPa’KIaHCKUX IIPABOOTHOILIEHUH U II03TOMY HEAB3S
IIPEeACTaBUTh UX 3aKPbIThIH IIepedeHb, B HAAOTOBOM IIpaBe IIPUYHHA TAKOI'O sIBAE-
HHUA 3aKAI0YaeTCd B HaMEPEHUN HaAOTOIIAATEABIIIMKA ITOAYYUTH HEOOOCHOBaHHYIO
HAAOTOBYIO BhITOAYy. Kpome TOro, cyIecTByeT Criocob IToAydYeHMsI HeOOOCHOBaHHOM
HaAOT'OBOM BBITO/bI, KOTOPBIM II0 CBOEM IIPUPO/E SBAFETCS HapylIeHUeM ITPUHIIH-
ra JOOPOCOBECTHOCTH ITPU (POPMAaABRHOM COOAIOZIEHUH TpeOboBaHUM 3aKOHA.
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CoraacHo mno3unuum PHC Poccuu, BeIpakeHHOM B Iluceme ot 2 mMag
2023 roma, «apobaeHue O6u3Heca» (HEOOOCHOBAHHOE MPUMEHEHHE CIEI[MaAbHOTO
HaAOTOBOT'O peKUMa) NIPU3HAETCS B KA4ECTBE €AUHCTBEHHOTO BO3MOXKHOIO CIIO-
coba 3a0ynoTpebAeHUsS IpaBoM IMyTEM 00Xoa 3aKOHA, XOTs Ha IIPAKTHUKE OIITH-
MH3alUsgd HAAOTOBBIX OTYHCAEHUM M HAAOTOBOIO IIAQHUPOBAHUS TPAKTYeTCHd He-
KOTOPBIMH HAAOTOBBIMHU KOHCYABTAHTaAMHU LINPOKO (HampuMmep, B. B. Typossim),
BBH/Iy 4Y€TO IIOCTOSHHO BO3HUKAIOT HWHbBIE IIPOSIBAEHUS HEIOOPOCOBECTHOCTH HX
KAHMEHTOB-HAAOTOIIAATEABIIIUKOB, COOTBETCTBEHHO, HE CA€OyeT OrPaHUYHNBATh
coep:KaHUe TIOHSTUS ITIOAYYeHHS HeoOOCHOBAHHOM HaAOTOBOM BbIronbl [14].
[Tpu sTom pazbsacHenue ®HC Poccum mmeeT O0OAbIIIOe 3HAUEHUE MIAA 3aKpEIAe-
HHUA €OWHOI'0 INOHMMaHMHd OpraHaMM IOCyJapCTBEHHOM BAACTH M IpakJaHaMH
«qpobaeHNs Ou3Heca» KaK 3A0yIOTPeOAEHUs IpaBoOM IIyTEM oOxoaa 3akKoHa. OTa
Io3unud cooTBeTCTBYET BbIBozaM llocranoBaennii CKOC BepxoBHoro Cyna P®
U HEKOTOPBIM ITOCTAHOBAEHUSM apOUTPaKHBIX CynoB, [IpaBureabcTBa PP, Mu-
HucTepcTBa puHaHCcoB Pd, mosunnu [Ipesunenra PP [7; 11; 12; 13; 15]. Kpome
TOT0, OHa OblAa 3aa03KeHa B ocHOBY IpoekTa PHC Poccum «/IpobaeHre Gu3Heca.
Konnenusa 2.1» [16].

CaenyeT o6patuTh ocoboe BHuMaHue Ha 1mpoekT PHC Poccuu «IpobaeHue
6usneca. Konnenmuga 2.1», KOTOpbI¥ pa3pabaTbIiBaeTcss BO UCIIOAHEHUE Mopyde-
Hui [Ipesunenrta [IpaBureabcTBy PP 1o mroram I[leTepOyprckoro MexkayHapoI-
Horo skKoHomuueckoro gopyma B 2023 r. u [locaanus Ilpesunenta Penepannb-
HOMYy cobpaHuio, a Takxke [locraHoBaeHusa CoBetra Penepanuu «O peasnusalviu
HAAOTOBOM IIOAUTHKHU B IIEAIX 00€ecIIiedeHHsS SKOHOMHYECKOIO pocTar. OTOT O-
KAQJl OCHOBaH Ha MPEAAOKEHHSX HaaoroBoro skcrnepra B. M. 3apunosa, ®HC
Poccun, «leaoBoit Poccum», «Onopel Poccun», PCIIIT u ToproBo-npoMbBIIIA€HHOM
nasatel. CoraacHO paszpabaTbIiBaeMOMy OOKYMEHTY, HeOOXOAHMa HaAOTroBasd aM-
HUCTHUL OAd IIpeIIpUHUMAaTeAel, KoTopble ucroab3oBasn YCH 06e3 mepexona Ha
OCH B 1easgx obaerdeHHsI HAAOTOBOT'O OpeMeHH, M YCTaHOBAEHUE ITPOTPECCHB-
HOH IIIKAABI AMUMUTOB noxonoB 1o YCH.

Ucxona u3 pmanHbIX Forbes, mpenaaraercs ynpas3gHUTh AUMHTBI 10 YHC-
A€HHOCTH COTPYAHUKOB M CTOHMOCTH OCHOBHBIX CPEACTB, TaK KaK 3TO CO3MaéT
PHUCKHU HeO(PUIIMAABHOTO TPYAOYCTPOHCTBA U HCIOAB30BaHHE HU3KOKBaAU(U-
nupoBaHHOro Tpyza [16]|. Takke nmpenycMaTpuBaeTcd OIIPeNEA€HUE AUMHUTA He
II0 KOHTPOAUPYIOILIEMY AMILy, & II0 TPYyIIIE€ AHWI], 3aHHMAaIOIIUXCSI OAWHAKOBBIM
BugoM gedatreAbHOCTU 1o OKBOJ/l ¢ omHOBpeMEHHBIM ITOBBIIIIEHUEM IIOpOra, TO
€CTBh IIPU BBIIBAEHUU HEOOOCHOBAHHOIO ITPUMEHEHHS CIIEIIMAaABHOTO HAaAOI'OBO-
ro pexxumMa OyIeT OCYILIECTBASTHCS IIepepacyéT HAAOTOB HE TOABKO Yy KOHTPO-
AUPYIOIIETO AWIIA, HO U Y HOAKOHTPOABHBIX AUIL. [Ipu 3TOM ecan opraHusaiiviu
u UIl ¢ omfHUM KOHTPOAUPYIOIIHMM AHUIIOM OyAyT OCYIIECTBALATH Pa3Hble BUIBI
[AeATEeABHOCTH U UX COBOKYIIHBIH noxon OyneT BbIIIIe 2 MAPZ pyOAed, To Takue
opraHM3allNU AHUMIAIOTCSI HpaBa Ha npuMeHeHue YCH u o00a3yroTcd mepedTu
Ha OCH.

B 2021 roxy ObiA BBeO€H 3A€MEHT IIPOrpecCHUBHOM mIKaabl 1o YCH (co-
XpaHeHHe 3a IPUANYECKUM HAH (PU3NYECKUM AWIIOM IIpaBa Ha HUCIIOAB30BaHUE
YCH mpu mpeBBIIIEHUU AUMUTA A0X0AoB oT 199,35 maH. pybaett mo 265,8 MaH
pyOaeii). B coorBercTBuM ¢ KoHIlenmueid OyayT yCTaHOBAE€HBI HOBBIE MEXaHHU3-
MbI. Pasmep moxoma OyaeT ompeneAsTbCs II0 UTOoTaM KasKIoro KBapTasa Hapac-
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TaIOIM HTOI'OM. B caydae IpeBBIIIEHNS AUMUTA J0XOA0B B KOHKPETHOM KBap-
Tase, HaaoroBasi craBka Oyzaer nosblmiathbed. B nokaane PHC npensaraercss BBe-
[E€HUE IIPUHIUIA LIEHTPaAHN30BaHHOIO HAaAOTOBOIO aMUHHCTPHUPOBAaHUS, a UMEH-
HO BbIOOP KOHTPOAHPYIOIIMM AHIIOM HaAAOTOBOHM HHCIIEKIIMH, €CAU OpPTaHH3aIluH
u UII cocroaT Ha y4é€Te B pa3HBbIX HAAOTOBBIX opraHax. IIpu obHapyKeHUH B XOMe
KaMepaAbHOH HaaoroBolM mpoBepKU HemouMmKu 1o YCH rpymnma auit goaskHa Oy-
[eT OOIAATUTh HAAOT U IIeHH. Takue Mepbl JOAXKHBI OOECIEeYUTH IIOANEPKKY
MaAOMy U cpeqHeMy OHM3HECy B YCAOBHSX BBIOPAHHOIO rOoCyJapCTBOM CTpPAaTErH-
YeCKOTO Kypca Ha CTUMYAHMPOBaHHE OTE€YECTBEHHOI'0 IIPOM3BOJACTBA U CIOCOO-
CTBOBaHHE POCTa 3KOHOMHYECKOIrO IOTEHIHAaAA.

Takum obpazom, PHC Poccum co3maét yCAOBUS OAS eQUHOOOpas3us PyHK-
IITUOHUPOBAHUSI HAAOTOBBIX OPraHOB U [AS YHU(MUKAIIUM IPHUEMOB M METOOB
HaAOT'OBOT'O KOHTPOA4.

PesroMupys BbIIIeCKa3aHHOE, obecIiedeHHe 3KOHOMHYECKOoH 0Oe3omacHo-
CTH U (PUHAHCOBOM 0€30ITaCHOCTH SIBASIFOTCSI OCHOBHBIMH 3a/ladyaMU ToCcydap-
CTBa, 3aKpeNnAéHHBIMU B CTpaTeruu HallmoHaAbHOM 6e3oracHocTu. PuHaHCOBad
cucrema P® cocrout M3 opraHoB IyOAWMYHON BAACTH, KOTOpPBle 00AaaIOT OC-
HOBHBIMH HAHM [OIOAHHUTEABHBIMH IIOAHOMOYHSAMHU, OCYIIIECTBASEMBIE B IIEAIX
JOASKHOTO HCIIOAB30BaHUS, PACIpPENEACHUS U aKKyMYyAUPOBaHUS IIyOAMYHBIX
(bHMHaAHCOB B LIEHTPAAU30BaHHbBIX U JACIEHTPAAN30BAHHbBIX JEHEXKHBIX (POHIAX.

AKTHBHOE COTPYAHHUYECTBO B PaMKaX 3aKAIOYAEMBIX COTAAIIIEHUN U HU3aa-
BaeMbIX ITPHUKA30B CIIOCOOCTBYET CTaOMABHOCTU (PUHAHCOBOM CHCTEMBI U I103BO-
ASIET OpraHaM rOCyAapCTBEHHOHN BAACTH B IIPEeAeAaxX CBOEM KOMIIETEHLIMH IIPe-
IIpUHUMATEL Haubosee 3pPeKTUBHbIE NEeHCTBUA OAS YIIOPSAOYMBAHUS IIepepac-
OpeaeA€HUd «IIEAEBBIX» AeHEXKHBIX cpenctB. PHC Poccuu aBageTca ogHUM U3
OpPraHoB, 00AQAIOLIUX CIIEITHAABHBIMHU IIOAHOMOYHUSMHU B cdepe obecriedeHUs
prHaHCOBOY 0€30I1aCHOCTH.

OcyiiecTBAEHHE HaAAOTOBOT'O KOHTPOAS B COOTBETCTBHUU C HAAOTOBBIM 3a-
KOHOJATEeABCTBOM HOpPMaAH3yeT (PYHKIIMOHUPOBaHNE (PHMHAHCOBOU CHUCTEMBI IIy-
TEM HaAEACHHS ONPENcACHHBIMH ITIOAHOMOYHAMHU HAAOTOBBIE OPraHbI. YCTaHOB-
A€HUE TIOpSKa YIIAAThl HAAOTOB U COOPOB (CHEIIMAABHBIX HAAOTOBBIX PEKHMMOB)
cucremarusupyer nedareabHoctb PHC Poccuu, mossoadgeT ONTHMU3HUPOBATH
HAAOTOBYIO 0a3y HaAOTOMIAATEABIIIMKAM U OIpPENeAseT UX dKOHOMHKO-IIPABOBBIE
OTHOIILIEHUSI MEXKIY CODOMH.
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Annotation. The article analyzes the existing concept of economic security, re-
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ty", "financial system" and "tax system" to understand the importance of constructing
new techniques and methods in the tax sphere. The author proposes to consider tax
control as an important tool for counteracting internal threats to the economic securi-
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At present, ensuring the economic security of the Russian Federation is
of particular importance. The concept of "economic security of the Russian
Federation" is closely related to the concepts of "economic sovereignty", "finan-
cial sovereignty" and "financial security". According to paragraph 25 of the Na-
tional Security Strategy, national security includes economic security, and,
therefore, its relatively independent part — financial security [9]. Economic se-
curity reflects the specifics of a separate sphere of national security, is a state
of protection of economic sovereignty, economic space and strategic national
priorities (individual, society, state) from internal and external negative factors
[5; 8; 23]. At the same time, there are other economic, legal and economic ap-
proaches to the concept of economic security.

Thus, S.V. Stepashin, A.l. Vasiliev, V.P. Salnikov assess economic securi-
ty as protection and balance of national, economic and social interests based on
stable and progressive development of the economy. S.Yu. Glazyev, E.M. Bu-
khvald, V.K. Senchagov considered economic security as a qualitative charac-
teristic of the state of the national economy and the productive forces of society
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[22, pp. 228-229]. R.F. Ismagilov also identified the technical and economic in-
dependence of the country as the most important component and, accordingly,
expanded the definition of the analyzed concept [17].

In other words, economic security is an established model of economic
relations at a certain stage of state development, which is analyzed using eco-
nomic indicators (GDP and GNP production, demographic indicators, employ-
ment, unemployment, inflation, money circulation, national income, foreign
economic activity).

The most important component of economic security is financial security.
Its allocation is due to the existence of the financial system as a link between
various sectors of the economy and all spheres of society, representing a set of
financial institutions and financial markets that, with the help of a number of
financial instruments, ensure the formation, redistribution and use of funds.
At the same time, the conceptual and categorical apparatus used in consider-
ing financial security as an object of scientific research in the financial and le-
gal sphere differs from the terminology of economic science [23].

Certain concepts, for example, money, monetary relations, monetary ob-
ligations, reflect the relationship between financial security and economic se-
curity and determine the economic nature of financial security, but when ana-
lyzing financial security they acquire special, specific characteristics that make
it possible to distinguish between financial and economic security. Within the
financial system, the process of redistribution of the money supply acquires
a “targeted” public character. This determines the subject of financial relations,
which includes state, municipal and non-state public finances.

The presence of multiple forms of ownership does not complicate the
qualification of financial relations aimed at ensuring financial security, as
such, that is, the financial system is based not on forms of ownership, but on
public interest as a qualifying feature of financial relations, capable of being
realized through any form of ownership [18].

The financial system is a structure of centralized (budget system, extra-
budgetary state funds, credit, compulsory state insurance) and decentralized
monetary funds (finances of enterprises of various forms of ownership) that car-
ry out financial activities [20]. In one form or another, public authorities partici-
pate in the accumulation, distribution and use of monetary funds to achieve the
goals and objectives of the financial security of the state as a whole.

There are bodies of general competence that perform functions to ensure
financial security as additional (the President of the Russian Federation, the
Federal Assembly of the Russian Federation, the Government of the Russian
Federation), and bodies of special competence that carry out activities to en-
sure financial security as the main one (the Security Council, the Ministry of
Finance of the Russian Federation, the Central Bank of Russia, the Accounts
Chamber of the Russian Federation, the Federal Antimonopoly Service, the
Federal Financial Monitoring Service).

Within the financial system, there is a tax system, which is a set of legal-
ly established taxes and fees collected in the state, the forms and methods of
its construction, and the procedure for taxation [19; 21]. Tax authorities are
represented by the offices of the Ministry of Finance, the Federal Tax Service,
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interregional inspectorates and departments of the subjects of the Federal Tax
Service of Russia and consists of three levels (federal, regional and local), which
is due to the consolidation of the principle of federalism in the Constitution of
the Russian Federation (Articles 1, 5, 72, 77) [1].

The main task of the tax system is the accumulation of funds of money
that are redistributed by the budget system, which is also a component of the
country's financial system and is built in a similar way, that is, each level of
the tax system corresponds to a level of the budget system. Consequently, fi-
nancial resources or taxes are one of the sources of income of the budget sys-
tem, therefore ensuring the financial security of the tax system is of particular
importance.

Thus, the relationship between the concepts of "financial security" and
"economic security" is manifested in the general economic nature, which is re-
flected in the content of these concepts. At the same time, financial sovereignty
and economic sovereignty are objects of financial security and economic securi-
ty, respectively. The degree and state of their protection are important tasks of
public authorities that ensure financial security within their competence, espe-
cially the Federal Tax Service of Russia, on the proper functioning of which the
state of the tax system as an object of ensuring financial security depends.

Consideration of the main powers of tax authorities allows us to get the
most complete idea of what actions are taken to develop and ensure the securi-
ty of the financial system and its sovereignty through the prism of the tax sys-
tem. In the financial system of the Russian Federation, the tax system is dis-
tinguished. Tax authorities represent a unified control system, which includes
the federal executive body (FTS) and its territorial bodies (interregional inspec-
tions and departments).

One of the areas of activity of tax authorities is recognized as tax control,
which guarantees compliance with tax legislation. In order to prevent, prevent
and detect the commission of tax offenses, tax control authorities carry out of-
fice and on-site tax audits. If the taxpayer has not corrected the relevant errors
in tax calculations or in the transfer of the Unified Tax Payment to the Unified
Tax System after the tax authorities have notified the results of the desk audit
of accounting and tax reports, the tax inspector, on the basis of the decision of
the tax authority and in accordance with Article 89 of the Tax Code of the Rus-
sian Federation, conducts an on-site tax audit, draws up a protocol based on its
results in accordance with Article 100 of the Tax Code of the Russian Federation
taking into account the violations identified, transfers the materials to the head
or deputy head of the tax authority, who makes a decision on bringing to tax lia-
bility or on refusing to bring to tax liability for committing a tax offense, in ac-
cordance with the provisions of Chapter 16 of the Tax Code of the Russian Fed-
eration and Article 101 of the Tax Code of the Russian Federation [2].

In certain cases (failure to submit a tax return and other mandatory
documents or the inclusion of knowingly false information in them and failure
to correct violations before the end of the period for the entry into force of the
tax authority's decision on bringing to tax liability in accordance with Articles
119 and 126.1 of the Tax Code of the Russian Federation), in accordance with
paragraph 3 of Article 32 of the Tax Code of the Russian Federation [2], the tax
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authority draws up a reasoned decision containing information on the circum-
stances of the commission of a tax crime and sends it to the investigative bod-
ies, which, based on the results of reviewing the tax audit materials, may initi-
ate a criminal case on the basis of Part 1.3 of Article 140 of the Criminal Pro-
cedure Code of the Russian Federation [2; 4]|. Thus, it can be concluded that
the law clearly regulates the tax control instrument for identifying tax offenses
and tax crimes.

However, it is not always possible to assess a particular action of a tax-
payer in the event of non-compliance of reports with the requirements of tax
legislation, based on the provisions of the law, as a tax crime or tax violation.
There are also such acts that should be assessed from the standpoint of gen-
eral provisions and principles of tax law and liability for which cannot occur in
accordance with Chapter 15 of the Tax Code of the Russian Federation [2] or
Articles 198-199.2 of the Criminal Code of the Russian Federation [3]. This im-
plies abuse of rights by circumventing the law. The concept of development of
civil legislation from October 7, 2009 reveals the essence of this phenomenon
not only as a civil law problem, but also as a general legal problem [6].

Unlike civil law, where the reasons for circumventing the law depend on
many features of civil legal relations and therefore it is impossible to provide
a closed list of them, in tax law the reason for such a phenomenon lies in the
taxpayer's intention to receive an unjustified tax benefit. In addition, there is
a way to obtain an unjustified tax benefit, which by its nature is a violation of
the principle of good faith in formal compliance with the requirements of the law.

According to the position of the Federal Tax Service of Russia, expressed
in the Letter dated May 2, 2023, "business fragmentation" (unjustified applica-
tion of a special tax regime) is recognized as the only possible way to abuse the
right by circumventing the law, although in practice, the optimization of tax
deductions and tax planning is interpreted broadly by some tax consultants
(for example, V. V. Turov), due to which other manifestations of bad faith on
the part of their taxpayer clients constantly arise, accordingly, the content of
the concept of obtaining an unjustified tax benefit should not be limited [14].

At the same time, the clarification of the Federal Tax Service of Russia is
of great importance for consolidating a unified understanding by government
agencies and citizens of "business fragmentation" as an abuse of the right by
circumventing the law. This position is consistent with the findings of the Reso-
lutions of the Judicial Review Panel of the Supreme Court of the Russian Fed-
eration and some resolutions of arbitration courts, the Government of the Rus-
sian Federation, the Ministry of Finance of the Russian Federation, and the po-
sition of the President of the Russian Federation [7; 11; 12; 13; 15]. In addi-
tion, it was laid down as the basis for the project of the Federal Tax Service of
Russia "Business Fragmentation. Concept 2.1" [16].

Particular attention should be paid to the project of the Federal Tax Ser-
vice of Russia "Business Fragmentation. Concept 2.1", which is being devel-
oped in pursuance of the instructions of the President to the Government of
the Russian Federation following the results of the St. Petersburg International
Economic Forum in 2023 and the President's Address to the Federal Assembly,
as well as the Resolution of the Federation Council "On the implementation of
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tax policy in order to ensure economic growth." This report is based on pro-
posals by tax expert V. M. Zaripov, the Federal Tax Service of Russia, Delovaya
Rossiya, Opora Rossii, the RSPP and the Chamber of Commerce and Industry.
According to the document being developed, a tax amnesty is needed for entre-
preneurs who used the simplified tax system without switching to the general
tax system in order to ease the tax burden, and the establishment of a progres-
sive scale of income limits under the simplified tax system.

Based on Forbes data, it is proposed to abolish the limits on the number of
employees and the cost of fixed assets, as this creates risks of informal em-
ployment and the use of low-skilled labor [16]. It is also envisaged to determine
the limit not by the controlling person, but by a group of persons engaged in
the same type of activity according to OKVED with a simultaneous increase in
the threshold, that is, if an unjustified application of a special tax regime is de-
tected, taxes will be recalculated not only for the controlling person, but also
for the controlled persons. At the same time, if organizations and individual en-
trepreneurs with one controlling person carry out different types of activities
and their total income is higher than 2 billion rubles, then such organizations
are deprived of the right to use the simplified tax system and are obliged to
switch to the general tax system.

In 2021, an element of the progressive scale for the simplified tax system
was introduced (retention of the right of a legal entity or individual to use the
simplified tax system when the income limit is exceeded from 199.35 million
rubles to 265.8 million rubles). In accordance with the Concept, new mecha-
nisms will be established. The amount of income will be determined at the end
of each quarter on an accrual basis. If the income limit is exceeded in a specific
quarter, the tax rate will increase.

The FTS report proposes introducing the principle of centralized tax admin-
istration, namely, the choice of the tax inspectorate by the controlling person if
organizations and individual entrepreneurs are registered with different tax au-
thorities. If, during a desk tax audit, arrears under the simplified tax system
are discovered, a group of persons will have to pay additional tax and penalties.
Such measures should provide support to small and medium-sized businesses
in the context of the strategic course chosen by the state to stimulate domestic
production and promote the growth of economic potential. Thus, the Federal
Tax Service of Russia creates conditions for the uniformity of the functioning of
tax authorities and for the unification of tax control methods and techniques.

To summarize the above, ensuring economic security and financial security
are the main tasks of the state, enshrined in the National Security Strategy.
The financial system of the Russian Federation consists of public authorities
that have basic or additional powers, exercised for the purpose of proper use,
distribution and accumulation of public finances in centralized and decentral-
ized monetary funds.

Active cooperation within the framework of concluded agreements and issued
orders contributes to the stability of the financial system and allows government
bodies, within their competence, to take the most effective actions to streamline
the redistribution of "targeted" funds. The Federal Tax Service of Russia is one of
the bodies with special powers in the field of ensuring financial security.

108



K.6. ®dupeora Hanaoroghlfi KONTPOAL KAK MPABOROE CPEACTRO...

Implementation of tax control in accordance with tax legislation normalizes
the functioning of the financial system by granting certain powers to tax au-
thorities. Establishing the procedure for paying taxes and fees (special tax re-
gimes) systematizes the activities of the Federal Tax Service of Russia, allows
optimizing the tax base for taxpayers and determines their economic and legal
relations with each other.
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HHOAUBHAYAABHOE CYAEBHOE PEI'YAHPOBAHHE
B APBUTPAXXHBIX CYOJAX ITEPBOH HHCTAHIINHA

A.K. THMOIMIKHH

AmpHoTamua. B craTthe paccMaTpuBaeTcsa KOHIENINS HHAUBHAYAABHOTO PETYAU-
poBaHU4A B KOHTEKCTe IpaBOBOU cucteMbl Poccutickoii deneparuu. B Hell aHaAu3upy-
IOTCA TIOHATHS «IIOA3aKOHHO€ PETYAHPOBAHHE» M «HEHOPMATHBHOE PETYAHPOBAHHUEY,
a Tak¥Ke MOAYEPKUBAETCS POAb HMHAWBHAYAABHOI'O PETYAHNPOBAHUS B CO3JaHUHU aeK-
BaTHOU U rubKoM nmpaBoBo# cpeanl. OcBelaeTcs IPOIeCcC HHANBUAYAABHOTO CYAe0HOT0
PETYAUPOBaAHUS U €ro 3HA4YEHHE OAT Pa3BUTHUSI IIPABOBOM CHCTEMBI, IIOLUYEPKHUBAETCS
€T0 POAb B YPETYAUPOBAHHH KOHKPETHBIX OOIIECTBEHHBIX OTHOIIIEHHM M BAHSHHE Ha
npaBooOpa3oBaHue. ABTOP IPUXOAUT K BBIBOAY, YTO MHAHUBHAyaABHOE CyzeOHOe pery-
AUPOBaHHE UTPaAET BaKHYIO POAb B CHCTEME IOCYyJapCTBEHHBIX OpPraHOB BAACTH, CIIO-
CcoOCTBYHd AUHaAMUYHOMY (PYHKIIMOHUPOBAHUIO IIPABOBOM CHUCTEMBI U JTOCTHUKEHHUIO «I10-
[OBUKHOTO PABHOBECHSI».

KarouyeBbl€ cAOBa: II0A3aKOHHOE PETYAHUPOBAHHE, HEHOPMATHUBHOE PETyAHMpPOBa-
HUe, UHOWBHUAyaAbHOE PEryANpOBaHHE, CyAeOHOe peryAnpoBaHHeE, IIpaBoBasl Cpena,
THOKOCTH IIPaBOBOM CHUCTEMBI, CAMOPETryAdIltsd, Npobeabl B 3aKOHOOATEABCTBE, Cyaeoh-
Had IpaKTHKa, pa3BUTHE IPaBOBOM CHCTEMBI.

ApOuTpaskHOM IIpPOIleCCyaAbHOM KojieKce Poccuiickoit ®emepanuu

(manee — AIIK P®d) ycraHOBA€HO, YTO IIpaBocyaue B cdepe mpem-

NPUHUMATEABCKOM MW HHOM OSKOHOMHYECKOH [OEeSITEABHOCTH OCY-

IIIECTBASIETCH apOUTpazkKHBIMU cynaMu B Poccuiickoit denepanuu,

o06pa3oBaHHBIMU B cooTBeTcTBUU C KoHcTuTynueit Poccuiickoit
denepanuu U enepasbHbIM KOHCTUTYIIMOHHBIM 3aKOHOM (masee — apOHUTpazk-
HbI€ CyApbl), IIyTEM pa3pelIeHUd SKOHOMHYECKHUX CIIOPOB M PACCMOTPEHHUI HUHBIX
€A, OTHECEHHBIX K HUX KOMIIeTeHIHMH ApPOUTPasKHBIM IIPOIIECCYaAbHBIM KOIEK-
com Poccuiicko#t Penepanuu u APyrUMH peaepasbHBIMHU 3aKOHAMH, I10 IIPaBU-
AaM, YCTAaHOBACHHBIM 3aKOHOATEABCTBOM O CYIOITPOU3BOICTBE B apOUTPasKHBIX
cymax [2, cr. 1].

* THMoOmIKHH AaekcaHAp KoHcTranTHHOBHY, MaructpauT PI'BEOYBO «MockoBckuii
rocyJapCTBEHHBIN YHUBepcuTeT uMeHU M.B. AoMoHocoBar, ropuamdeckuii pakyartrer. E-mail:
timoshkin2000@mail.ru
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B coorBercTBuU € 4. 4 u S cr. 3 AIIK P® 3acdukcupoBaHo, 4TO CyoOIPOU3-
BOJICTBO B apOUTPaKHBIX CyJaxX OCYILIECTBASIETCH B COOTBETCTBUHU C (pe/ieparbHbI-
MH 3aKOHaMH, AEHCTBYIOIIMMH BO BpeMd pa3pellIeHUs CIiopa U pacCCMOTPEHUS [ie-
Aa, COBEpPILIEHHUS OTAEABHOIO IIPOILIECCYaABHOIO MEeHCTBUA MAM HUCIIOAHEHUS Cyael-
HOTO aKTa. B caydae oTCyTCTBUSI HOPMBI IIPOLIECCYaABHOIO IIpaBa, PEryAUpPYIOIIEH
OTHOIIIEHUS, BO3HUKIIINE B XOZI€ CYZAOIIPOU3BO/ICTBA B apOUTPasKHBIX CydaX, ap-
OuTpaskHbIe Cyabl IIPUMEHSIOT HOPMY, PETYAHPYIOIIYIO CXOAHbIE OTHOIIEHUS (aHa-
AOTHE 32aKOHA), a IIPU OTCYTCTBUH TaKOHM HOPMBI AE€HCTBYIOT UCXOAd U3 IIPUHIIUIIOB
OCyIlleCTBA€HUS ITpaBocyaus B Poccutickoit Penepanuu (aHasorud mrpasa) [2].

Takum obpazom, AIIK P npenycmaTpuBaeT, 9YTO OCHOBOM CyZOIIPOU3BOI-
CTBa ABAAIOTCH (pellepasbHblE 3aKOHBI, B TOABKO KOTra HOeT pedb 00 OoTCyT-
CTBUHM HOPMBI IIpaBa, KOTOpad PEryAUpPYeT BO3HUKIIINE OOIleCTBEHHbIE OTHOIIIE-
HUS, Cy[ BIIpaBE€ IIPUMEHHUTB AaHAAOTHIO 3aKOHA UAHW aHAAOTHIO IIpaBa.

Pa3BuTHE 3KOHOMHUYECKHUX OTHOIIIEHUH, IIOCTOSTHHOE YCAOXKHEHHe obIre-
CTBEHHBIX OTHOIIEHHH, 3a4acTylO0 OIlepeXaeT HX IIPaBOBOE OIIOCPEAOBaHUE,
Ipenrnosarass HeoOXOAWMOCTb HWHIAWBHUAYAABHOIO CyAeOHOTO pPEeryAHPOBaHUS.
Emre ®. OHreabc, xapakTepudysd OUHAMHUKY OOIIECTBEHHBIX OTHOIIIEHUH IIHCaA,
4YTO BAUSIHUE U IPUHYAUTEABHAs CHAA JAABHEMIIIETO0 5KOHOMHYECKOTO pa3BUTUL
AOMAalOT TapMOHHYECKYIO IIPABOBYIO CUCTEMY, BTATHUBAIOT €€ B HOBBIE ITPOTHUBO-
peuusa [19, c. 418]. B.U. AenuH, koHcneKTUpPys KHUTY ['ereasa «Hayka Aoruku,
3amnucaB (ppasy «IIapCTBO 3aKOHOB €CTh CIIOKOMHOe OTOOpazKeHHe CYIIeCTBYIO-
IIIETO AW SBALIOIIETOCHd MUpa», IOAYEPKHYA: «IDTO 3aMe€4YaTE€AbHO MaTepHaAH-
CTUYECKOE U 3aMedaTeAbHO METKOe oIlpeneseHHe. 3aKOH OepeT CIIOKOHHoe —
U IIOTOMY 3aKOH, BCSIKHUH 3aKOH y30K, HEIIOAOH, ITpubam3uteaeH» [15, c. 136].
[anaee oH mucaa: «O0IIee MOAOKEHHE, HMEHHO II0TOMY, YTO OHO BEPHO II0 OTHO-
IIIEHUIO K OIIPENEA€HHOMY KPYIy SIBA€HHH, CAHIIKOM OOIlle U IIOTOMY HeZOoCTa-
TOYHO K JaHHOMY ocoboMy caydato» [18, c. 13-14]; «3HageHHe OOIIEero MPOTHUBO-
pPE€YMBO: OHO MEPTBO, OHO HEYUCTO, HEIIOAHO etc. etc., HO OHO TOABKO U €CTb
CTYIIEHb K ITO3HAHWIO KOHKPETHOTO, MO0 MBI HUKOTZIA HE II03HAEM KOHKPETHOTO
IIOAHOCTBIO» [16, c. 252]; «3aKOH MOAXKEH OBITH OJHOCTOPOHHHM H JOAXKEH ab-
CTparupoBaThbCd OT UHAUBHUAyaABHOCTH» [17, c. 36].

OOmrecTBeHHbIE OTHOIIIEHUSI B COBPEMEHHOM MHUpPE MMEIOT MHOTOTPaHHOeE
U AUHaMHUYHOE Pa3BUTHE, HA YTO €CTh CBOMU IIPUYUHBI U IPEANIOCHIAKH. BO3HHU-
KalOT OHU B CBSI3U C OIIPENEACHHBIMHU IMOTPEOHOCTSIMH OOIeCTBa, BO3MOXKHO
WHOT/A BOIIPEKU 3THUM ITOTPEOHOCTAM, MHOTAA BBIXOASAT 3a IIPeAeAbl NeHCTBYIO-
IIIeTO IIpaBa, YTO CIIOCOOCTBYET €ro pa3BUTHIO, B T.9. U U3MEHEHUIO.

OOiIecTBEeHHBIE OTHOIIIEHHS, B CBOIO OYEpPEnb, SIBASIOTCS COIIMAABHOM
CAOKHOOPTaHU30BaHHOH cucrteMoli. PopMHpoBaHNE U Pa3BUTHE OOIIECTBEHHBIX
OTHOILIEHUN HE MHPOUCXOAUT XaOTHUHO. OOIIeCTBEHHBIE OTHOIIEHUS SBASIOTCS
yIpaBAsiEMbIMH BBHY TOTO, YTO OHU BBICTYIAIOT KaK IIPUYHUHON opMHpoOBa-
HUS IIpaBa, TaK U CAEACTBUEM IIPUMEHEHUS IIpaBa CyObeKTaMH OTHOIIIEHUH.

XapaKTepHOM 4epToil AI0O0M COITMaAbHOM CHCTEMBI SIBASIETCSI HAAMYHE B HEH
IIPOIIECCOB VIIPABAEHHUS, CBSI3aHHBIX C €€ I1eAeco00pas3HbIM (PYHKIITMOHHUPOBAHU-
€M, B3aUMHBIM OOMeHOM mH(opManueil u pa3BuTHeM. B mmoaHON Mepe cKazaH-
HO€ OTHOCUTCS U K CHCTE€ME IIPaBOTBOPYECKUX, UCIIOAHHUTEABHBIX U CyAeOHBIX
OpPraHOB I'OCyJapCTBEHHOM BAACTH, B TOM YHCA€ U K IIPOUCXOOAIINUM B HEH IIPO-
1eccaM He TOABKO MIPaBOBOTO, HO M HHAWBUAYAABHOTO PETYAUPOBAHHUSA 0OIIe-
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CTBEHHBIX OTHOIIEHHN, CBS3aHHOW C 3alllUTOM IIpaB U IIPaBOBBIX HHTEPECOB
dpu3nUecKUxX U IPUANIECKUX AUIL [7, c. 383].

NupuBuayasbHOe cynebHoe peryaAnpoBaHUe, aBasgionieecd popMol peasu-
3allUM IIpaB U IIPABOBBIX MHTEPECOB (PU3UYECKHMH U IOPUAUYECKUMHU AHUIIAMU,
OCYILIECTBAGETCS CyOBeKTaMU OTHOIIEHHUH B IIpollecce IIpaBoIpHUMeHeHUs. [Ipa-
BOIIpUMEHEHUE, B CBOIO O4Yepenb, SIBAGETCS 4YaCThI0 MEXaHH3Ma COIMAaABHOTO
PEryANpPOBaHUS OOIIIECTBEHHBIX OTHOIIEHHUH.

TakuMm o6paszoM, MHOTOOOpasre OOILIECTBEHHBIX OTHOIIEHUN SIBASIETCS O-
HUM U3 Hauboaee CYILIECTBEHHBIX (PAKTOPOB, KOTOPBIE ONPENEASIOT HEOOXOaU-
MOCTb HHIUBUIYAABHOT'O CYZAEOHOTO PETYANPOBAHUS.

PaccmarpuBas peryanpoBaHHEe OOIIECTBEHHBIX OTHOIIEHUH B IIpOIlecce
UHAVMBUAYAABHOTO CyAeOHOI'0 PEryAupoBaHHUd, HEOOXOAMMO OTMETHUTH HeOdoCTa-
TOYHOCTH IIPABOBOI'O PETYAHMPOBAHMS, OCYIIECTBASIEMOI'O IIOCPEACTBOM IIpHUMeE-
HEHUS IIPaBOBBIX HOPM, HEOOXOUMOCTE €r0 NOIIOAHEHHUS «BHYTPEHHUM caMope-
TYAUPOBaHHEM», [IOCTUTAEMBIM B Pe3yAbTaTe UHAUBHUAYAABHOTO CyAeOHOTO pery-
AVPOBaHUs. AKTyaAu3alusl CUCTEMHBIX NCCAENOBAaHUN B 3TOM obaacTu 0O6ycAOB-
A€Ha TI0 KpaliHel Mepe AByMs BasKHBIMH 0OCTOATEABCTBaAMU.

Bo-niepBBIX, Bce 0oA€e HACTOATEABHOH IIPAKTUYECKOH HEOOXOIUMOCTBIO
IIEAOCTHOTO M KOMIIAEKCHOTO OCBOEHHUS U ITpeobpa3oBaHUd IPUPOIHBIX U COIH-
aABHBIX YCAOBHM XKHU3HH HCCAE€IOBAHUS ITPABOBOIO U MHAWBUAYAABHOI'O PETYAU-
poBaHUsS OOMIECTBEHHBIX OTHOIIEHWM. HbIHE OTYETAMBO BBIIBAIETCH IIOTPEO-
HOCTh BHEIPEHUsI CUCTEMHOTO IIOX04a U MeToa He TOABKO B HayKy, HO U B Op-
raHHU3alllio U yIIpaBA€HHE IIPOHU3BOACTBOM, COIIMAABHON U OyXOBHOM >KH3HEEs-
TEABHOCTBIO O0IIEeCTBa, B TOM YHCA€ B chepy MPaKTHIECKON ITOAUTHKU U UHIU-
BU/IyaAbBHOT'O PETYANPOBAHUS OOIIECTBEHHBIX OTHOIIEHUH.

Bo-BTOpBIX, COBpEMEHHOE TEOPETHYECKOE U IMPAKTHYECKOE 3HAaHUE U Jed-
TEABHOCTb HACTOABKO YTAYOASIIOTCS, CIIEIIMAAU3UPYIOTCS U AU PEePEeHITUPYIOTCS,
4yTO 00Ilast KapTUHA OOIIECTBEHHOrO OBITHS, OOIIeCTBEHHAd MPaKTHUKa KakK Obl
pacrnazmaroTcd Ha OTAEAbHBIE, Ha MEepBbIM B3rad] He CBA3aHHBIE MEXIy COOOM
1 060coOAeHHBIE APYT OT Apyra oparMeHThI UAH (DOPMBI AesTeAbHOCTH. Bo3HU-
KaeT OOBEeKTHBHas ITOTPEOHOCTb HE TOABKO B CHUCTEMATH3allUM 3HAHULA U Jed-
TEABPHOCTH, HO U B UX HHTETrpalluy, CUHTe3€, B BOCCTAHOBAECHHH OOIIed KapTHU-
HBI OOIIIECTBEHHOI'0 OBITHSI, OOIIIECTBEHHOM IPAKTUKH B I1eA0M [8, c. 225].

BaxkHO OTMETHTH, UTO MHOTHE aBTOPBI Pa3[eAsiOT TaKHe MOHSATUS Kak
«IIPaBOBOE PETYAUPOBAHUE» U «<MHANBUAYAABHOE PETYAUPOBaAHUE.

Ilpasosoe pezynuposaHue GBASIETCS BUOOM YIIPABAECHUS CAOKHOOPTaHU-
30BaHHBIMH CHCTEMaMH{, TAKUMU KaK OOIIeCTBEHHBIE OTHOIIEHUS U CHCTEMBI
npaBa. OHO OCYIIIECTBASIETCS IIOCPEACTBOM IIPUHIIUIIOB U HOPM IIpaBa, obecrie-
YHUBAaEeTCs BO3MOXKHOCTBIO HMCIIOAB30BaHUS ITPUHYAUTEABHOU CHABI T'OCYIapCTBa,
BKAIOYAasd U IIpollecCyaAbHble (POPMBI, IIOCPEACTBOM pPeaAu3allui KOTOPBIX IIPO-
UCXOOUT KOPPEKTHUpOBaHUe olmiecTBeHHBIX oTHomreHuii. C.A. KomapoB cumuta-
€T, YTO IIOJ IIPaBOBBIM PETryAMPOBAaHHEM OOIIECTBEHHBIX OTHOIIIEHUN ITOHUMAa-
eTCsl AWIIb OfIHA M3 (pOpM BO3IAEHCTBHUS IIpaBa Ha OOIIIEeCTBEHHBIE OTHOIIIEHUS —
BO34eHCTBHE IIPU IIOMOIIM CHEIU(pPUYECKUX ITPaBOBBIX CPEACTB: HOPM IIpaBa,
IIpaBOOTHOIIEHUH, aKTOB peasnu3aluu npasa [9, c. 493].

HnousuoyanvHoe pezynuposarue TaK K€ SBAIETCS BUIOM YIIPaBAECHUS
CAOKHOOPTraHM30BAaHHBIMH CHCTEMaMU, O0ecredynBarolmM 3((eKTUBHOE yIIpaB-
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A€HUE, TIOCPEACTBOM PEaAH3aIlMU KOTOPOIO ITPOHCXOAUT KOPPEKTHpPOBaHHE 00-
IIIECTBEHHBIX OTHOILIEHUMN. Kpome Toro, MHAUBUAYAaAbPHOE PETYAUPOBAHUE SBAL-
€TCs BHOM COLIMAABHOTO YIIPaBA€HHSI BBHAY LIEA€HAIIPABACHHOTO OPraHU3YIO-
IIIETO PErYAUPOBaHUS OOIIECTBEHHBIX OTHONIEHUH, ITPUHATHA PEIIeHUH, CBI3U
yIpaBA€HUdI ¢ HUHPOPMAIMOHHBIMH IIpOIlecCaMU, HEOOXOAMMOCTBIO JOTIOAHEHUST
«BHEIIIHETO» ([IPaBOBOI'O PETyAUPOBAHHUH) «BHYTPEHHUM CaMOPETYAHPOBaAHUEM»
(MHOUBUAYyaABHBIM PETYAMPOBAHHEM) B IIpeeaax IIPUHIIUIIOB M HOPM IIpaBa,
coiepKaIlMXCcs B cHUCTeMe (POPM MeEXKAyHAPOOHOTO M HAIlMOHAABHOTO IIpaBa,
HaAW4YHd CHCTEMBI CBA3€M MEXKAy OpraHaMU BAACTH, CBS3HU YIIPaBAECHYECKUX
IIPOLIECCOB C Pa3BUTHEM CHCTEMBI ITpaBa.

TeopeTmyecku 0O00CHOBaHHOE U MPAKTHYECKH 3(P(PEKTUBHOE PEryAHnpPOBa-
HUE OOIIeCTBEHHBIX OTHOIIEHUH BO3MOXKHO TOABKO Ha OCHOBE MHTErpalllu Ipa-
BOBOT'O M HMHAWBHUAYAABHOTO PETYAMPOBAHHS, KOTZa 3TH [ABa BHAA PETYAHPOBa-
HUS OOIIECTBEHHBIX OTHOIIIEHUH ITPUMEHSIIOTCSI BMECTE.

NupuBuayasrHOe cynebHOe peryAupoBaHNE OOIIECTBEHHBIX OTHOIIIEHUH
ABASIETCSI CAMOCTOSITEABHBIM BHIOM HHANWBUIAYAABHOTO PETYAUPOBAHUS U IIPEM-
craBAageT coOo Bo3zelicTBHE Ha OOIIECTBEHHbIE OTHOIIIEHUS, CBSI3aHHOE C yCTa-
HOBAEHHMEM, U3MEHEHHEM HAU IIpeKpallleHueM IPUANYECKUX IIpaB U 00s3aHHO-
CTEY MX Yy4YaCTHHKOB B KarK/JOM KOHKPETHOM CAydYae, HallpaBA€HHOE Ha ypery-
AVPOBaHUE YaCTHBIX CHUTYAllHH, TPEOYIOIMX IOPHUIMYECKOr0 pa3pelleHus, U OCy-
IIIECTBASIEMOE IIyTEM BAACTHOM ITPAaBOIPUMEHUTEABHON MOEATEABHOCTH YIIOAHO-
MOYEHHBIX CYOBEKTOB, CY/IOB, PE3yABTATOM KOTOPOI'O SIBASIOTCS WHANUBUAYAAb-
HbI€ aKTbhl OPTaHOB ITPABOCYAUsI (PELIEHHS, IIOCTAHOBAEHHS, OIIPECACHHUS).

JlocTaTo4HO PacIpOCTPaHEHHBIM SBASETCS IIOHSATHE «Ka3yaAbHOE pery-
AHpPOBaHHe», KoTopoe ucrioabdyeT C.C. AaekceeB, XapaKTepHU3yd MeEXaHHU3M
IIPaBOBOTIO peryAupoBaHus [S5, c. 38|.

B ropunmueckoit auTepaType HHAUBHAYyAaAbHOE IIPABOBOE PETYAHPOBaHHE
0003HAYAIOT U APYTUM MOHATHEM — «IIOAHOPMAaTHBHOE PETYAUPOBaHHE» U B OOAB-
IITHHCTBE CAy4YaeB OTO IIOHSTHE MCIIOAB3YIOT KaK CHHOHUM «HMHAWBHIAYAABHOTO
IIPaBOBOTO peryaupoBanus» [11; 12; 13, c. 4-15; 14].

[IprMeHUTEAPHO K AOKAABHOMY ITPaBOBOMY PETrYAUPOBAHUIO yIIOTpebAseT-
Cd TIOHATHE «IIOA3aKOHHOE PETyAHPOBaHHE», KOTOPOE BO MHOI'OM CO3BYYHO
«IIOOHOPMATHBHOMY peryaAupoBaHuio». Ho AOKaabHOE PEryAUPOBaHUE MOIKET
ObITH KaK HOPMAaTUBHBIM, TaK ¥ UHAWBUAYAABHBIM U B 00OMX CAy4Yasdgx OHO Oy-
[ET IOA3aKOHHBIM.

Hcnoap3yeTcsd TakKe IIOHATHE «HEHOPMAaTHBHOE PETYAHpPOBaHUE», IIPU-
4yeM KakK B o0IlIeTeopeTHdeckoil [22], TaK B OTpacAeBOM IOPUAHUYECKOU AUTeE-
parype [6].

[Ipesunent Poccuiickoit Penepanuu B.B. IlyTuH, BeICTyIlad Ha IIA€HAP-
HOM 3acenaHuu [leTepOyprckoro MezXKAyHapOMHOTO 3KOHOMUYECKOTO hopymMma
B 2019 roagy ckaszaa, 4TO aJeKBaTHasl, TMOKad IpaBoBad cpeaa — KAIOYeBOH
BOIIPOC [OASI HOBBIX OTpacAed, ee popMHUpPOBaAHHE BO BCEM MHUpPE HOET HEIIPO-
CTO, MHOT'O YyBCTBUTEABHBIX ITPOOAEM U [IAsI O€30IIaCHOCTH TOCyJapCTBa, U IOAS
HHTepecoB obiiecTBa, rpaxkaaH [20]. Byayuu 4acTplO COIIMAABHBIX CHCTEM:
IIPaBOBOM CHUCTEMBI U CHUCTEMBI PETYAUPOBAHHUA OOIIIECTBEHHBIX OTHOIIEHUH,
WHAVBUAYAABPHOE PEryAHPOBAHUE SBASETCS CIOCOOOM HMX CaMOPETyASIIUHU
(«<HaCTPOUKM»), Pa3HOBUAHOCTBIO pPeaAHM3alH Ha IIPpaKTHUKe IIpHUHIUNIA 00-
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paTHOM CBg3H, BO3MOIKHOCTBIO JOIIOAHUTEABHOT'O PEryAUpOBaHUS (PaKTHUe-
CKHX OTHOIIIEHUMH.

Byny4yu Ha nepenoBol IPUMEHEHHS HOBBIX HOPM, CyAbl IIEPBOM HWHCTAaH-
oUW IIPUHUMAIOT OTHOEAbHBIE CyaeOHbIe aKThI, II0 TEM HAW HHBIM BOIIPOCAM
IpUMeHeHHd npaBa. [locTenneHHO maHHbIE CyAeOHble aKThI II0 OIIPENEACHHOMY
BOIIPOCY CTAHOBATCH IIO3UIUSIMH CYIOB IIEPBOM, all€AAdIIMOHHOM, KacCalllOH-
HOM HWHCTAHIWM, WHOTZA BBIHOCATCA Ha paccMmoTpeHue llaemyma BepxoBHOTO
Cyna Poccutickot ®enepanuu, nmonagaoT B 0030pbl CyaeOHOM NPaKTHUKU I10 TEM
UAM WHBIM BompocaM. OmHaKO, 3TO He OBICTPBIH IIyTh paspelleHUus TeX HAU
WHBIX CUTyaIlHi, KOTOPhIE B IIpoIlecce CyAeOHOro MpaBOIIPUMEHEHH pa3pernia-
IOT CyIbl Pa3ANYHBIX WHCTAHIINH.

Ob0pamasicb B Cy[ 3a 3alllUTOX CBOETro HapyLIeHHOTO IIpaBa, IpakiaHe
U IOPUAUYECKHE AHUIIA PACCYHUTHIBAIOT HA OTHOCHUTEABHO CKOPBIM M ITPaBHUABHBIN
IIPOLIECC pa3pelleHnsd BO3HUKIIIEH KOH(PAUKTHON CUTYaIUU.

Xopo11o, Korja CIHOPHBIM MOMEHT YPEryAUPOBaH AeHCTBYIOIINM 3aKOHO-
JaTeAbCTBOM, TOTAA, KaK IIPaBUAO, V CYyIOB HE BO3HUKAIOT KaKHe-AUDOO 3aTpymd-
HEHUd B NPUHATUU cyaebHoro akta. OgHaAKO, 3a49acTyi0 paccMaTpuBas IEAO
B CyZle, B TOM YHCA€ B apOUTpaKHOM CyZe INEepPBOM MHCTAHIINH, IPUMEHSI TO
HAW UHOE 3aKOHOMATEABCTBO, Cy[ INIPUXOAUT K BBIBOAY O TOM, YTO KOHKPETHBIN
BOIIPOC HE YPEryAUpPOBaH B HOpMax IpaBa. Torzma, cyabs U3y4YUB AeHCTBYIOIIEE
3aKOHOOATEABCTBO U HE HAWd B HEM OTBET Ha MMEIOIIHUNCA BOIIPOC, HAYHUHAET
U3y4daTh CKAQbIBAIOIIyIOCS cynebHyio npakTuky [IaenymoB BC P®, O630pkI Cy-
nebHoit mpakTuku BC PP, He yrpaTuBmme cuay [laeayma BAC P® o paccmart-
puBaeMol cutyanuu. Ecan gaHHBIM BOIPOC HE PACCMOTPEH, TOTZAa CyAbd IEp-
BOM MHCTAHIIUU oOpalliaeTcs K CyaeOHOH IMpakKTHUKe, MaTepuasbl KOTOPOH OITy0-
AuKoBaHbl B HMHQopmaimonHo#t cucreme KoHCyAbTaHT+ M KapToTeKe apOuT-
PasKHBIX JIEA.

Hatins cxoskee meao, KOTOpoe yxKe ObIAO B CyAeOHOH MpaKTUKe, Cyn IIbITa-
€TCsd OIPENEANTh UMEIOIIUECS UCXOAHBIE YCAOBUS C YIETOM y2K€ PACCMOTPEHHO-
ro APYyTUM CyAOM [O€Ad, C yI€TOM apryMEHTHPOBAHHOCTH CAEAAHHBIX BBIBOOB.
Cyn olleHHBaeT, HAaCKOABKO 3Ta CHUTyallud IIpUMEHUMa K paccMaTpUBaeMOMY
UM [IeAy, CMOTPUT, HACKOABKO apTyMEHTHUPOBAH y3Ke IIPUHATHIN CyneOHbIN akT,
[0 KaKOM HMHCTAHIIMU OH pacCMaTpHUBAaACHd, T.€. 3TO IlepBad WHCTAHIUL, alleA-
AdIUs, Kaccalud uau naesym BC PO.

Ecau nanHasg cuTyalysg HeE yperyAHpoBaHa AEHCTBYIOIIMM 3aKOHOOATEAD-
CTBOM, TO CYyH, BBIIBASS MPoOeA B 3aKOHOAATEABCTBE, ITHLITAETCS €T0 IIPEOJOAETD
U pa3pelIuTb KOHKPETHOE [OEA0, TEM CaMbIM HHAVUBHAYAABHO YPETyAUPOBATH
UHIUBUAYaAbHbIE OTHOIIIEHUS.

Hammpumep, Bo BpeMs IIaHAEMHUH KOPOHABHpPyca He OBIA ypPEeryAHnpOBaH
BOIIPOC O BO3MOKHOCTHU MPHUOCTAHOBAEHHUS MIPOBEPOK CYOBLEKTOB MAAOTO U CPE-
HEro IIpeIIPUHUMATEABCTBa, €CAU IIpoBepKa Obiaa Hauata mo 01.04.2020 roga,
a 3akoHuHAack yxe rocae 01.04.2020 rozxa.

Y. 1.1 ct. 26.2 denepasbHOro 3akoHa oT 26.12.2008 Ne 294-d3 «O 3amm-
T€ IpaB IOPUAUYECKUX AUl U UHAUBUAYAABHBIX IPEANIPUHUMATEAEH IIPU OCY-
IIIECTBAEHUU TOCyZapCTBEHHOTO KOHTPOAS (HaA3opa) U MyHUIIUIIAABHOTO KOH-
TpoAsh» [3] 3aKpenaeHo, YTO €CAM HHOe He ycTaHoBAeHO [IpaBureabcTBOM Poc-
cutickoit denepariiy, IPOBEPKU B OTHOLIEHUU IOPUANYECKUX AUL, UHAUBUIY-
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aABHBIX IIPENIIPUHUMATEAEH, OTHECEHHBIX B COOTBETCTBHUHU CO CT. 4 Penepanb-
Horo 3aKoHa oT 24 utoad 2007 roga Ne 209-3 «O pa3BUTHH MaAAOTO U CpeaHe-
ro npeanpuHuMaTeabcTBa B Poccuiickoit Penepanum» [4] K cyobeKTaM Maaoro
U CPEOHEr0o IIPEAIIPUHHUMATEABCTBA, CBEAECHHHA O KOTOPBIX BKAIOYEHBI B €QUHBIN
peecTp CyOBEKTOB MaAOrO U CpPEeAHETO MHPEeAIIPUHHUMATEAbCTBA, HE IIPOBOASTCH
c 1 anpeag o 31 nekabpda 2020 roma BKAIOUHTEABHO, 32 UCKAIOYEHHEM ITpOBe-
POK, OCHOBAHUAMM [OAS IIPOBEAEHHS KOTOPBIX ABAGIOTCSA NPUYMHEHHE Bpeaa
UAU yrpo3a MPUYHMHEHUS Bpeda KU3HH, 300POBBI0 I'paxKaH, BO3SHUKHOBEHUE
Ype3BbIYaUHBIX CUTYyallu¥ IPUPOAHOTO U TEXHOTEHHOIO XapakTepa.

CoraacHo 4. 2 cT. 26.2 denepasbHOro 3aKoHa OT 26.12.2008 No 294-P3,
IIPOBEAECHHE IIPOBEPKH C HAPYyILIEeHHEM TPeOOBAHUU HACTOLIIEH CTATBU SABASIET-
cd TPyObIM HapylleHueM TpeboBaHUM 3aKOHOMATEABCTBA O TOCYIAapPCTBEHHOM
KOHTPOAE (HaA30pe) U MyHUITUIIAABHOM KOHTPOAE U BA€UYET HENEUCTBUTEABHOCTD
PE3yABTaATOB IIPOBEPKU B COOTBETCTBHUH C 4. 1 cT. 20 Hacrogamero denepasbHOT0
3akoHa [3].

B mpakTuke cyma Takue BOMNPOCHI OBIAM paccMOTpeHbl. Hampuwmep, meaa
No A17-3224/2020, A 17-915/2020, roe oTBeTYNKaMU BASIAUCHE Cayzkba rocy-
JapCTBEHHOM JKUAUIITHON HWHCHEKIIUU MBaHOBCKOM obaacTu u YrupaBaeHue 2Ku-
AUIITHO-KOMMYHAABHOI'O X03g¥UcTBa AgMUHHCTpauuu r. MiBaHoBo. B npuBeneH-
HBIX IIpUMepax, ObIAM IIPU3HAHBI HEOEHCTBUTEABHBIMHU ITPEAIIHCAHUS yKa3aH-
HBIX BBIIIIE OPTAHU3AIUH, B CBSI3U C TE€M, YTO INPOBEPKHU ObIAU HaYaTbl B MapTe
2020 roma, mo mpuHATUS CT. 26.2 3akoHa PP Ne 294-03, a 3aBepliieHbI ObIAU
y3K€ B allpeAe, T.€. [IOCA€ BCTYIIACHUS JAHHOM HOPMBI B 3aKOHHYIO CHAY.

Cyn mocumTan, 4TO B CAOXKHUBIIIENCS CHUTyallMd UMEET MECTO HaAW4dHe Ipy-
ObIX HapYLIEHUH, yCTAHOBAEHHBIX 3akoHOM No 294-d3; TeM caMbIM pa3periva
BO3HUKIINHN criop. Bo3HMKaeT BOIIpOC: CyAOM MPOBEAEHO IIPABOTBOPYECTBO? YBeE-
PE€H, 4YTO HET, IIOCKOABKY Cy[ HE CO3IaA HOBYIO HOPMY HE U3MEHUA €€, a B UHANBU-
OyaAbHOM IIOpPIAKe, HAa OCHOBAaHUU JAEHCTBYIOIIETO 3aKOHOAATEABCTBA, C YUETOM
KOHKPETHOM CHUTYyallUU pa3pelivA KOHKPEeTHbIe CyAeOHbIe aeAa.

HUrak, B x04€ MHAUBUAYAABHOTO PETYAUPOBAHHS BCE IIPABOIIPHUMEHUTEAU
TOAKYIOT JeHCTBYIOIIee 3aKOHOAATEABCTBO, IIPEOIOAEBAIOT KOAAUZHUHU U IIPOOEABI
B 3aKOHOJATEABCTBE A9 NOCTHXKEHHUI HHAWBHAyaAbHOT'O pe3yabTara. OmgHako
BCE IIPUMEHSIOT, TOAKYIOT 3aKOHOJATEeABCTBO, UHbIE (pOPMBI IIpaBa U HeNpasna,
IIPEOJIOAEBAIOT KOAAW3UU U IIPOOEAbI B IIpaBe Ha OCHOBAHUU AWYHBIX 3HAHUH,
B COOTBETCTBUU CO CBOEH BHYyTpPeHHeU yOexKIEeHHOCTBIO, «II0 CBOEMY pa3yMe-
HUIO», IIOCKOABKY B 3aKOHOJATEABCTBE OTCYTCTBYIOT HOPMATHBHBIE aKThI 00 HMH-
OUBUAYaAbHOM TOAKOBAHUHU IpaBa, 00 WHAWBUAYAABHOM MPEOJOACHUU KOAAU-
3UH B 3aKOHOJATEABCTBE, 00 MHAUBHUAYAABHOM IIPEONOAEHHH IIPOOEAOB B 3aKO-
HOJAaTEABCTBE.

Tak>ke HEOOXOAUMO CKa3aThb, YTO, IIPEOJOAEBAS B XO[€ UHAWBUIAYAABHOTO
PeryAupoBaHUd ITPOOEAbI, KOAAM3UU HOPM 3aKOHOAATEABCTBA, IMPUMEHSId Olle-
HOYHBIE HOPMBI, TOAKYyS IIPaBO, UCIIOAB3YysI IIPUHIIUIILI IIpaBa, HOpMbl KoHCTH-
Tynuu PP, mMexnyHapoOHBIX COTAAIIEHUN, IPaBOIIPHUMEHUTEAN CO30AIOT IIPE-
IIOCBIAKU [IA Pa3BUTHL AEHUCTBYIOIIETO 3aKOHOAATEABCTBA U IIpaBa B IIEAOM.
B urore dopMmupyercsa IIpakTuka (cyaeOHad OpakTHKa), KoTopas PeryAupyeT
KOHKPETHBIE OOIIECTBEHHBIE OTHOIIEHUS U SBASETCS HPUHIIUIIOM (BBIIIOAHSIET
pyHKIIHMIO0), POopMOI 06paTHOM CBA3H.
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[To muEeHHuio C.C. ArekceeBa, cCIocOO0OM PaA3BUTHA COMAEPIKAHUSA ITPABOBO-
ro peryaupoBaHud [5, c. 88], HanIpaBAdsSCh «BEPTUKAABHO» BBEPX K 3aKOHOMA-
TEeAI0, KaK Ha YPOBHE OPTraHOB MECTHOI'0O CaMOYIIpPaBAE€HUsI, Ha YPOBHE CyOBeK-
TOB, TaK U Ha denepasbHOM ypoBHe uepe3 BepxoBHbill cyn PP. UnnuBuayass-
HO€ PEeryAupoBaHUeE, UCXOAd M3 «T€OPHUU CUCTEM», IBASETCHd (PpaKTOpPOM pa3BHU-
THUS CYLIECTBYIOIIIETO IIpaBa U3MEHEHHUEM CAOXKHBIX OPraHUYECKUX CHUCTEM, a WH-
OUBHAyaAbHOE CyneOHOe PEeryAnpoBaHHE B3aWMOCAEPIKHBAIOIINM, B3aHUMOIO-
IIOAHSIOIUM (PaKTOPOM B CUCTEME OPraHOB IOCYyAapCTBEHHOM BAAcCTH, TEM ca-
MBIM COXpaHds MPUHIUI pPa3feA€HHd, B3aUMOAEHCTBUS U B3aUMOBAUSHUSA
rOCyIapCTBEHHBIX OPraHOB BAACTH, yCTaHOBAEHHBIN cT. 10 Komctutyniuu PO
[1; 10], u TeM camMbIM 3alyiad IIpaBa U IIPaBOBble MHTEPECHI I'paxkaaH U Op-
raHmu3aliui.

TakuMm o6pazoM, MHAWBUAYAABHOE PETYAUPOBAHHE SIBAGETCH CIIOCOOOM
peaan3aliii IIOAHOMOYHMN CHCTEMBI T'OCYAapCTBEHHBIX OPraHOB BAACTH, IIPO-
IIECCOM CaMOPETYASIIIUN U BAUSHHUA Ha IIpaBooOpa3oBaHUe, KOT/Ia B Pe3yAbTaTe
IIPUMEHEHUI HOPM C ILIEABIO AWHAMHWYHOI'O (DYHKIIMOHHUPOBAHUS U Pa3BUTHUL
IIpaBOBOM CHCTEMBI, JOCTHUTAETCs «IIOABUXKHOE PaBHOBECHE», TOMEOCTA3UcC [7,
c. 175].

B xome MHOAUBUAYyaABHOTO PETyAMPOBAHUdA, apOUTpazKHbIE CyAbl BhIpada-
TBIBAIOT aKTbl WHIWBUAYAABHOT'O PETYANPOBAHHS, KOTOPBIE SIBASIIOTCS 00sg3a-
TEABPHBIMH [JIASl VIACTHUKOB KOHKPETHBIX OTHOIIEHUH. [IpUHATHIN cyaeOHbIN akT
00s13aTE€A€H TOABKO OASI YYACTHUKOB UMEHHO 3THUX OTHOINIEHHUH, B JaHHOM KOH-
KPEeTHOM cIlope. AKThHI HHANUBUAYAABHOTO PETYAUPOBAHUS SIBAFIOTCS «00pPaTHOU
CBSI3bI0», aKTUBHOCTBIO (CAMOABUXKEHUEM) CHCTEMBI I'OCyapCTBEHHON BAACTH.
BHeceHne u3MeHeHUN B AeHCTBYIOIIEE 3aKOHOAATEABCTBO HAU IIPUHATHE HO-
BBIX HOPMATHBHBIX aKTOB, U Oy[eT ABAATHCS AOCTHUKEHHEM IIE€AH HHIUBUIY-
aABHOIO (CyneOHOTO) peryAnpoBaHUS KaK «YCOBEPIIEHCTBOBaHHE» 3aKOHO/IA-
TEABCTBA, a UCXO/s U3 «TEOPHUH CHUCTEM» SIBAFETCH CIIOCOOOM yIIpaBAE€HUL, CAMO-
JABHZKEHHUS U3MEHEHHUS TAKHUX CAOXKHBIX CUCTEM KaK CHCTe€Ma OpPraHoB rocynap-
CTBEHHOU BAacTHU. [IpuHIIUII 0OpaTHOM CBSI3M, OCHOBAHHBIN HAa WHAWBUIYAABHOM
cyneOHOM PEeryAMpOBaHNH, ABASETCH OBUTaTEAEM Pa3BUTHA IIpaBa U (yTBepzKae-
HUIO) CO3/IaHUIO HOBBIX, OOA€e Pa3BUTHIX OOIIECTBEHHBIX OTHOIIIeHUH. [IpuHIHI
«0OpaTHOM CBS3W» B UHAWBHAYAABHOM PETYAHPOBAHUU SIBASETCS CIIOCOOOM pas-
BUTHY OEUCTBYIOLIETO 3aKOHOAATEABCTBA, IIpaBa U yPETryAHUPOBaHHUS KOHKPET-
HBIX OOIIECTBEHHBIX OTHOIIEHUH.

Ilo HamieMy MHEHHIO, B XOZI€ PACCMOTPEHH4 [leAa B Cy[€ II€PBOM WHCTAaH-
IIUH IIPOUCXOMUT CyAeOHOe PEeryANpOBaHHE OIPEIEACHHBIX OTHOIIEHUN IpHMe-
HUTEABHO K KOHKPETHOMY CAydYalo, a HE€ IIPOUCXOANUT KOHKPETHU3allUs U yCcTpa-
HEHHE HEeNOCTATKOB 3aKOHOJATEAbCTBA U TEeM 0oA€e HX COBEPIIEHCTBOBAaHHE.
Cuwuraro, 4TO JAHHBIN MIOAXO[, HapyllaeT IPHUHIUI pa3AeA€HUd OpPraHoB IOCy-
JapCTBEHHOMN BAACTH, ycTaHOBAE€HHBIN cT. 10 Korcrutyniuu Poccutickoit dene-
pauuu [1; 10]. Cyn gBageTCs TOABKO ITPaBOIPHUMEHUTEABHBIM OPraHOM, a CAe-
JOBaTE€AbPHO, HE UMEET ITIOAHOMOYMH Ha KOHKPETHU3allUI0 U COBEPIIECHCTBOBAHUE
JAeHCTBYIOIIETO 3aKOHOAATEABCTBA. Boaee MOApoOHO maHHOEe OOOCHOBaHHE H3-
AOXKEHO B IHCCEPTAIIMOHHBIX HCCAeA0BaHUGX [21; 23].

Bo3pacranue poan cy0OBEeKTUBHOTO (paKTOpa B IIPOLECCE MHAUBUIAYAABHO-
ro cyaebHOTO PEeryAupoBaHUda C HEM30EKHOCTHIO CTABHUT BOIIPOC O HEOOXOOHMO-
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CTH TIOBBIIIIEHHUS NPO(PECCHOHAABHBIX 3HAHUU, ITPABOBON U OOMIeH KyABTYPBI
cyneii. [ag Toro, 4Tobbl Cyabs MOT MaKCHMaAbHO OOBEKTUBHO NAaBaTh OIIEHKY
dakTUIECKUM OOCTOSITEABCTBAM [€Aa, UX OLIEHUBATH U IMPUMEHSITH CYLIECTBY-
olye (popMbI IIpaBa, B TOM YHCAE€ U IIPHHIMNBI IIpaBa, OH OOAYKEH o0AamaTh
BBICOKUM YPOBHEM TEOPETHYECKUX 3HAHUH B 00AACTH IIpaBa, ITOCTOSTHHO II0-
BBIIIIATh U COBEPILEHCTBOBATH YPOBEHb CBOUX 3HAHUM, YMEHHUEM HX IIPUMEHLTD,
YMETh AOTHYECKU MBICAUTBL. Kpome 3TOro, 3dppeKTHUBHOE OCYIIIECTBA€HUE UHIUBU-
OyaAbHOTO CyAeOHOrO PEeryAupoBaHUS Ipeariosaraer obsamaHue cyabeid orpeme-
A€HHBIMU KadeCTBaMU XapakTepa AUYHOCTH.

TakuMm 00pa3oM, Ha OCHOBE IIPOBEAEHHOTO aHAAW3a MOXKHO AAaTh CAEOYIO-
Iee oIpeneAeHUe: MHOAUBHUAyaAbHOE CyneOHOe peryAupoBaHHE OOIIEeCTBEHHBIX
OTHOILIIEHUM 3TO PEryAupoBaHHUE OMNPEAEACHHBIX OOIIECTBEHHBIX OTHOIIEHUN
rOCyIapCTBEHHBLIM OPraHOM CyAeOHOH BAACTH (CyZOM) B MHOPSAAKE ITPEIyCMOT-
PEHHOM ITPOIIECCYaAbHBIM 3aKOHOAATEABCTBOM U BBIHECEHHEM CyAeOHOro Irpa-
BOITPUMEHHUTEABHOTO aKTa, 0093aTEABHOTO IAS YYaCTHUKOB KOHKPETHOTO Ccyaeh-
HOTO pa3dupaTeAbCTBa U 00ECIIEYNBAaEMOr0 TOCYyAapCTBEHHBIM ITPUHYKICHUEM,
B CAy4Yae €ro He UCIIOAHEHHSI.

B xome mHAUBUAYAABRHOTO CyAeOHOr0 peryAupoBaHUsl, Cy/1 «CHUMaeT» MHO-
rue 1mpobAeMbl AEHCTBYIOIMIMX HOPMATHUBHBIX IIPABOBBIX aKTOB, KOTOpPHIE ITPHU-
MEHSIOTCS CyOBEeKTaMH MPAaBOOTHOIIEHUI, TEM CaMbIM OCYIIECTBASIS HHIUBH-
OyaAbHOE CyneOHOe peryAupoBaHHE OOIIEeCTBEHHBIX OTHOIIEHHU. [IpuHHMae-
MBbIH, IO UTOraM CyZeOHOTro PacCMOTPEHUs CyAeOHBIH aKT ABASIETCH BHIOM He-
npaBa. Comep:KaHUEM HHIUBHUAYAABHOTO CyZeOHOTO PEryAHPOBAHHUS SBASIETCS
OeATEABHOCTh CyAeOHBIX OpPTaHOB, CBsA3aHHAas KaK C IIPUMEHEHHEM ITPaBOBBIX
HOPM, TaK U C BBIPAOOTKOM M NPUMEHEHHUEM IMOAOKEHUH WHIAWBUIYAABHOTO CY-
OeOHOTO peryAupoBaHUsSI, KOTOPhIe TOABKO M CIIOCOOHBI OIIOCPEeOOBaTh UHIWNBHU-
OyasbHble 0COOEHHOCTH KaXKI0Tro CyZeOHOro Kasyca.

OTcroma CymIHOCTH WHOAUBHAYAABHOI'O CyAEeOHOTI'0 peryAupOBaHUS 3aKAIO-
4aeTcd B OIIOCPEIOBAHHH OOIIECTBEHHBIX OTHOIIEHHH IMOCPEACTBOM IPABOBBIX
HOPM U ITOAOKEHUH HHIWBUIAYAABHOTO CyAeOHOTO PETryAHPOBAHHUS C IIEABIO BbBI-
HeceHUs] 000CHOBAHHBIX, 3aKOHHBIX, CIIPABEAAUBBIX H IIEAECOOOPAa3HBIX CyAeh-
HBIX PELIeHU, OIITUMAaAbHOTO PErYAUPOBaHHS OOIIMUX U HHAWUBHUIAYAABHBIX Xa-
PaKTEPUCTHUK pacCMaTPUBAEMBIX CIIOPOB.
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INDIVIDUAL JUDICIAL REGULATION
IN ARBITRATION COURTS OF FIRST INSTANCE

Aleksandr K. Timoshkin*

Annotation. The article examines the concept of individual regulation in the
context of the legal system of the Russian Federation. It analyzes terms such as "sub-
ordinate regulation" and "non-normative regulation"”, and also emphasizes the role of
individual regulation in creating an adequate and flexible legal environment. The arti-
cle highlights the process of individual judicial regulation and its importance for the
development of the legal system, emphasizing its role in the regulation of specific pub-
lic relations and its impact on legal education. The author concludes that individual
judicial regulation plays an important role in the system of state authorities, contrib-
uting to the dynamic functioning of the legal system and the achievement of a "mobile
balance".

Keywords: by-law regulation, non-normative regulation, individual regulation,
judicial regulation, legal environment, flexibility of the legal system, self-regulation,
gaps in legislation, judicial practice, development of the legal system.

The Arbitration Procedure Code of the Russian Federation (hereinafter re-
ferred to as the APC RF) establishes that justice in the sphere of entrepreneuri-
al and other economic activities is administered by arbitration courts in the
Russian Federation, established in accordance with the Constitution of the
Russian Federation and the federal constitutional law (hereinafter referred to
as arbitration courts), by resolving economic disputes and considering other
cases referred to their competence by the Arbitration Procedure Code of the
Russian Federation and other federal laws, according to the rules established
by the legislation on legal proceedings in arbitration courts [2, Art. 1].

In accordance with Part 4 and 5 of Art. 3 of the APC RF, it is established
that legal proceedings in arbitration courts are carried out in accordance with
federal laws in force at the time of dispute resolution and case consideration,
performance of a separate procedural action or execution of a judicial act. In
the absence of a procedural law norm regulating relations that arose during le-
gal proceedings in arbitration courts, arbitration courts apply a norm regulat-
ing similar relations (analogy of law), and in the absence of such a norm, they
act based on the principles of administration of justice in the Russian Federa-
tion (analogy of law) [2].

Thus, the Arbitration Procedure Code of the Russian Federation provides
that the basis of legal proceedings are federal laws, and only when there is
a question of the absence of a legal norm that regulates the social relations that
have arisen, the court has the right to apply analogy of law or analogy of law.

The development of economic relations, the constant complication of so-
cial relations, often outpaces their legal mediation, suggesting the need for
individual judicial regulation. Even F. Engels, characterizing the dynamics of
social relations, wrote that the influence and coercive force of further econom-

* Timoshkin Aleksandr Konstantinovich, Master's student of the Federal State Budg-
etary Educational Institution of Higher Education "Lomonosov Moscow State University", Fa-
culty of Law. E-mail: timoshkin2000@mail.ru
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ic development break the harmonious legal system, drawing it into new con-
tradictions [19, p. 418]. V.I. Lenin, while taking notes on Hegel's book The
Science of Logic, having written down the phrase "the kingdom of laws is
a calm reflection of the existing or appearing world", emphasized: "This is
a remarkably materialistic and remarkably apt definition. The law takes the
calm — and therefore the law, every law, is narrow, incomplete, approximate"
[15, p. 136]. Further, he wrote: "The general position, precisely because it is
true in relation to a certain range of phenomena, is too general and therefore
insufficient for a given special case" [18, pp. 13—-14]; "the meaning of the gen-
eral is contradictory: it is dead, it is impure, incomplete, etc., etc., but it is
only a step towards knowledge of the concrete, for we never fully know the
concrete" [16, p. 252]; "the law must be one-sided and must abstract from in-
dividuality" [17, p. 36].

Social relations in the modern world have a multifaceted and dynamic
development, for which there are reasons and prerequisites. They arise in con-
nection with certain needs of society, perhaps sometimes contrary to these
needs, sometimes go beyond the current law, which contributes to its develop-
ment, including change.

Social relations, in turn, are a social complexly organized system. The
formation and development of social relations does not occur chaotically. Social
relations are manageable due to the fact that they act both as a cause for the
formation of law and a consequence of the application of law by the subjects of
relations.

A characteristic feature of any social system is the presence of manage-
ment processes associated with its appropriate functioning, mutual exchange
of information and development. The above fully applies to the system of law-
making, executive and judicial bodies of state power, including the processes of
not only legal but also individual regulation of social relations occurring in it,
associated with the protection of the rights and legal interests of individuals
and legal entities [7, p. 383].

Individual judicial regulation, which is a form of implementation of rights
and legal interests by individuals and legal entities, is carried out by subjects
of relations in the process of law enforcement. Law enforcement, in turn, is
part of the mechanism of social regulation of social relations.

Thus, the diversity of social relations is one of the most significant fac-
tors that determine the need for individual judicial regulation.

Considering the regulation of social relations in the process of individual
judicial regulation, it is necessary to note the insufficiency of legal regulation
carried out through the application of legal norms, the need to supplement it
with "internal self-regulation" achieved as a result of individual judicial regula-
tion. The actualization of systemic research in this area is due to at least two
important circumstances.

Firstly, the increasingly urgent practical need for a holistic and compre-
hensive development and transformation of natural and social conditions of
life, research into the legal and individual regulation of social relations. Nowa-
days, the need for the introduction of a systemic approach and method not on-
ly in science, but also in the organization and management of production, so-
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cial and spiritual life of society, including in the sphere of practical policy and
individual regulation of social relations is clearly revealed.

Secondly, modern theoretical and practical knowledge and activity are
deepening, specializing and differentiating to such an extent that the general
picture of social existence and social practice seem to disintegrate into sepa-
rate, at first glance unrelated and isolated fragments or forms of activity. There
is an objective need not only for the systematization of knowledge and activity,
but also for their integration, synthesis, and restoration of the general picture
of social existence and social practice as a whole [8, p. 225].

I would like to immediately note that many authors distinguish between
such concepts as "legal regulation" and "individual regulation".

Legal regulation is a type of management of complex systems, such as
social relations and legal systems. It is implemented through the principles and
norms of law, and is provided with the possibility of using the coercive force of
the state, including procedural forms, through the implementation of which so-
cial relations are adjusted. S.A. Komarov believes that legal regulation of social
relations is understood as only one of the forms of influence of law on social re-
lations — influence through specific legal means: legal norms, legal relations,
acts of implementing law [9, p. 495].

Individual regulation is also a type of management of complex systems,
ensuring effective management, through the implementation of which the cor-
rection of social relations occurs. In addition, individual regulation is a type of
social management due to the targeted organizing regulation of social relations,
decision-making, the connection of management with information processes,
the need to supplement the "external" (legal regulation) with "internal self-
regulation" (individual regulation) within the principles and norms of law con-
tained in the system of forms of international and national law, the presence of
a system of connections between government bodies, the connection of man-
agement processes with the development of the legal system.

Theoretically substantiated and practically effective regulation of social
relations is possible only on the basis of the integration of legal and individual
regulation, when these two types of regulation of social relations are applied
together.

Individual judicial regulation of public relations is an independent type of
individual regulation and represents an impact on public relations associated
with the establishment, change or termination of legal rights and obligations of
their participants in each specific case, aimed at resolving private situations
requiring legal resolution, and carried out through the authoritative law en-
forcement activities of authorized entities, courts, the result of which are indi-
vidual acts of judicial bodies (decisions, orders, definitions).

Quite common is the concept of "casual regulation", which is used by
S.S. Alekseev, characterizing the mechanism of legal regulation [5, p. 38].

In legal literature, individual legal regulation is also designated by anoth-
er concept — "sub-normative regulation” and in most cases this concept is used
as a synonym for "individual legal regulation" [11; 12; 13, pp. 4-15; 14].

In relation to local legal regulation, the concept of "sub-legislative regula-
tion" is used, which is in many ways consonant with "sub-normative regula-
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tion". But local regulation can be both normative and individual, and in both
cases it will be sub-legal.

The concept of "non-normative regulation" is also used, both in general
theoretical [22] and in industry-specific legal literature [6].

Speaking at the plenary session of the St. Petersburg International Eco-
nomic Forum in 2019, President of the Russian Federation V.V. Putin said that
an adequate, flexible legal environment is a key issue for new industries, its
formation throughout the world is not easy, there are many sensitive problems
both for state security and for the interests of society and citizens [20]. Being
part of social systems: the legal system and the system of regulation of social
relations, individual regulation is a way of their self-regulation ("tuning"),
a type of practical implementation of the feedback principle, an opportunity for
additional regulation of actual relations.

Being at the forefront of applying new norms, courts of first instance
adopt separate judicial acts on certain issues of application of law. Gradually,
these judicial acts on a certain issue become the positions of courts of first,
appellate, cassation instances, sometimes are submitted for consideration to
the Plenum of the Supreme Court of the Russian Federation, and are included
in reviews of judicial practice on certain issues. However, this is not a quick
way to resolve certain situations, which are resolved by courts of various in-
stances in the process of judicial law enforcement.

When applying to the court for protection of their violated rights, citizens
and legal entities count on a relatively quick and correct process of resolving
the conflict situation that has arisen.

It is good when a controversial issue is regulated by current legislation,
then, as a rule, the courts do not have any difficulties in adopting a judicial
act. However, often when considering a case in court, including in the arbitra-
tion court of first instance, applying this or that legislation, the court comes to the
conclusion that a specific issue is not regulated by the rules of law. Then, the
judge, having studied the current legislation and not having found an answer to
the question in it, begins to study the emerging judicial practice of the Plenums of
the Supreme Court of the Russian Federation, Reviews of judicial practice of the
Supreme Court of the Russian Federation, which have not lost the force of the
Plenum of the Supreme Arbitration Court of the Russian Federation on the situa-
tion under consideration. If this issue is not considered, then the judge of the first
instance turns to judicial practice, the materials of which are published in the
Consultant+ Information System and the arbitration case file.

Having found a similar case that has already been in judicial practice,
the court tries to determine the existing initial conditions, taking into account
the case already considered by another court, taking into account the argu-
ments of the conclusions made. The court evaluates how applicable this situa-
tion is to the case under consideration, looks at how well-reasoned the adopted
judicial act is, to what instance it was considered, i.e. is it the first instance,
appeal, cassation or plenum of the Supreme Court of the Russian Federation.

If this situation is not regulated by the current legislation, then the
court, identifying a gap in the legislation, tries to overcome it and resolve
a specific case, thereby individually regulating individual relations.
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For example, during the coronavirus pandemic, the issue of the possibil-
ity of suspending inspections of small and medium-sized businesses was not
regulated if the inspection was started before 01.04.2020, and ended after
01.04.2020.

Part 1.1 of Art. 26.2 of the Federal Law of 26.12.2008 No. 294-FZ "On the
Protection of the Rights of Legal Entities and Individual Entrepreneurs in the
Exercise of State Control (Supervision) and Municipal Control" [3] stipulates
that, unless otherwise established by the Government of the Russian Federa-
tion, inspections of legal entities and individual entrepreneurs classified in ac-
cordance with Art. 4 of the Federal Law of 24 July 2007 No. 209-FZ "On the
Development of Small and Medium-Sized Entrepreneurship in the Russian
Federation" [4] as small and medium-sized businesses, information about
which is included in the unified register of small and medium-sized business-
es, shall not be carried out from 1 April to 31 December 2020 inclusive, with
the exception of inspections, the grounds for which are harm or threat of harm
to the life and health of citizens, the occurrence of natural and man-made
emergencies.

According to Part 2 of Article 26.2 of the Federal Law of 26.12.2008
No. 294-FZ, conducting an inspection in violation of the requirements of this
article is a gross violation of the requirements of the legislation on state control
(supervision) and municipal control and entails the invalidity of the inspection
results in accordance with Part 1 of Article 20 of this Federal Law [3].

Such issues have been considered in the court's practice. For example,
cases No. A17-3224/2020, A 17-915/2020, where the defendants were the
State Housing Inspectorate Service of the Ivanovo Region and the Housing and
Public Utilities Department of the Ivanovo City Administration. In the examples
given, the orders of the above organizations were declared invalid due to the
fact that the inspections were initiated in March 2020, before the adoption of
Article 26.2 of the Law of the Russian Federation No. 294-FZ, and were com-
pleted in April, i.e. after this norm entered into force.

The court considered that in the current situation there are gross viola-
tions established by Law No. 294-FZ, thereby resolving the dispute. The ques-
tion arises: did the court conduct lawmaking? I am sure that it did not, since
the court did not create a new norm or change it, but on an individual basis,
based on current legislation, taking into account a specific situation, resolved
specific court cases.

Thus, in the course of individual regulation, all law enforcement officers
interpret current legislation, overcome conflicts and gaps in legislation to
achieve an individual result. However, everyone applies, interprets legislation,
other forms of law and non-law, overcomes conflicts and gaps in the law on the
basis of personal knowledge, in accordance with their inner conviction, "at
their own discretion", since the legislation does not contain normative acts on
individual interpretation of law, on individual overcoming of conflicts in legisla-
tion, on individual overcoming of gaps in legislation.

It is also necessary to say that, overcoming gaps, conflicts of legislative
norms in the course of individual regulation, applying evaluative norms, inter-
preting the law, using the principles of law, the norms of the Constitution of
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the Russian Federation, international agreements, law enforcement officers cre-
ate the prerequisites for the development of current legislation and law in gen-
eral. As a result, a practice (judicial practice) is formed, which regulates specific
social relations and is a principle (performs a function), a form of feedback.

According to S.S. Alekseev, a way of developing the content of legal regu-
lation [5, p. 88|, directed "vertically" upwards to the legislator, both at the level
of local government bodies, at the level of subjects, and at the federal level
through the Supreme Court of the Russian Federation. Individual regulation,
based on the "theory of systems", is a factor in the development of existing law
by changing complex organic systems, and individual judicial regulation is
a mutually restraining, complementary factor in the system of state authori-
ties, thereby preserving the principle of separation, interaction and mutual in-
fluence of state authorities established by Art. 10 of the Constitution of the
Russian Federation [1; 10|, and thereby protecting the rights and legal inter-
ests of citizens and organizations.

Thus, individual regulation is a way of implementing the powers of the
system of state authorities, a process of self-regulation and influence on law
formation, when as a result of the application of norms for the purpose of dy-
namic functioning and development of the legal system, a "moving equilibri-
um', homeostasis is achieved [7, p. 175].

In the course of individual regulation, arbitration courts develop acts of
individual regulation, which are mandatory for participants in specific rela-
tions. The adopted judicial act is mandatory only for participants in these rela-
tions, in this specific dispute. Acts of individual regulation are "feedback", ac-
tivity (self-movement) of the system of state power. Amendments to the current
legislation or the adoption of new regulations will be the achievement of the
goal of individual (judicial) regulation as "improvement" of legislation, and
based on the "theory of systems" is a way of managing, self-movement of
change in such complex systems as the system of state authorities. The princi-
ple of feedback, based on individual judicial regulation, is the engine of devel-
opment of law and (affirmation) creation of new, more developed social rela-
tions. The principle of "feedback" in individual regulation is a way of develop-
ment of current legislation, law and regulation of specific social relations. In
our opinion, during the consideration of a case in the court of first instance,
judicial regulation of certain relations in relation to a specific case occurs, ra-
ther than specification and elimination of legislative shortcomings, much less
improvement. I believe that this approach violates the principle of separation of
state authorities established by Article 10 of the Constitution of the Russian
Federation [1; 10]. The court is only a law enforcement body, and therefore
does not have the authority to specify and improve current legislation. This
justification is set out in more detail in dissertation research [21; 23].

The increasing role of the subjective factor in the process of individual
judicial regulation inevitably raises the question of the need to improve the pro-
fessional knowledge, legal and general culture of judges. In order for a judge to
be able to give the most objective assessment of the factual circumstances of
a case, evaluate them and apply existing forms of law, including the principles
of law, he must have a high level of theoretical knowledge in the field of law,
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constantly improve and perfect the level of his knowledge, the ability to apply
it, and be able to think logically. In addition, the effective implementation of in-
dividual judicial regulation presupposes that the judge has certain qualities of
character.

Thus, based on the analysis carried out, the following definition can be
given: individual judicial regulation of public relations is the regulation of cer-
tain public relations by a state judicial authority (court) in the manner pre-
scribed by procedural legislation and the issuance of a judicial law enforcement
act, mandatory for the participants in a specific trial and ensured by state co-
ercion, in the event of its failure to comply.

In the course of individual judicial regulation, the court "removes" many
problems of the current normative legal acts that are applied by the subjects of
legal relations, thereby implementing individual judicial regulation of public re-
lations. The judicial act adopted as a result of judicial review is a type of wrong.

The content of individual judicial regulation is the activity of judicial bod-
ies associated with both the application of legal norms and the development
and application of provisions of individual judicial regulation, which alone are
capable of mediating the individual characteristics of each judicial case.

Hence, the essence of individual judicial regulation lies in the mediation
of social relations by means of legal norms and provisions of individual judicial
regulation with the aim of making well-founded, legal, fair and appropriate ju-
dicial decisions, optimal regulation of the general and individual characteristics
of the disputes under consideration.
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IIPEACTABHTEABCTBO B HEKOMMEPYECKHX
KOPIIOPATHBHBIX IOPUIIHYECKHX AHIIAX

M.IO. PeryHcKas

AHHOTanmusi. B craThe paccMaTpUBAETCs BOIIPOC 00 OTpaHUYEHUHU IMIPaB ydacT-
HUKOB (YA€HOB) HEKOMMEPYECKHX OPraHHU3allui B CPaBHEHHUU C IpaBaMH y4YpeauTeAei
(y4aCTHHUKOB) KOMMEPYECKHUX IOPHANYECKUX AHI. B Hell IpoBeneH aHAAW3 HMHCTHUTYTA
IPEICTABUTEABCTBA U IIEAECOOOPA3HOCTU MPENOCTABAEHUS YAEHAM HEKOMMEPUECKUX
OpraHu3aluii BO3MOXKHOCTU IEAETHPOBATh CBOU KOPIIOPATUBHLIE IIpaBa II0 JOBEPEH-
HOCTH APYTHUM AHWIIAM [AS y4acTHUs B OOIIMX COOpaHusx. ABTOpP yKa3bIBaeT Ha HECO-
BEPIIEHCTBO AEHCTBYIOIIET0 3aKOHOAATEABCTBA, KOTOPOE [IOIYyCKAaeT OIIHOOYHOE TOA-
KOBaHHE HOPM U OTPAaHUYMBAET KOHCTUTYIIMOHHBIE [IpaBa rpazkJaaH.

KaroueBbIe CAOBa: HEKOMMEPUYECKHUE OPTAHH3AIIMH, KOMMEPYECKHE IOPHIHUYE-
CKHE AHWIIAa, KOPIIOPATUBHBIE IIpaBa, UHCTUTYT MIPEACTABUTEABCTBA, JOBEPEHHOCTD, 00-
1iee cooOpaHue.

COBPEMEHHOM OOIIECTBE HEKOMMEPYECKHE KOPIIOPATHBHBIE IOPH-

OUYEeCKHEe AHIlAa UTPAIOT 3HAYUTEABHYIO POAB, VIOBAETBOPSS pa3s-

AUYHBIE OOIIEeCTBEHHbIE MOTPEOHOCTH U 3alIUIIIast UHTEPEChl rpazk-

naH. OmHaKO CYLIECTBYIOIIME MIPAaBOBBIE HOPMBI, PETYAHUPYIOIIHE

OeATEABHOCTb TAKHUX OPTraHU3allNii, BBI3BIBAIOT P BOIIPOCOB, CBS-
3aHHBIX C OCYILIECTBAEHHEM IIpaB HUX YA€HOB. B WacTHOCTH, BOZHUKAET IIPOTH-
BOopeynre B OTHOLIEHUN BO3MOKHOCTH y4aCTHs B YIIPaBA€HUU HEKOMMepPUeCKOH
opraHu3anueil yepes IIpeaCcTaBUTEAS 110 JOBEPEeHHOCTH. [laHHas mpobaema Tpe-
OyeT meTaAbHOTO aHaAM3a M IIOMCKA ONTUMAaABHOIO PelIeHHd C y4eTOM HHTepe-
COB BCEX 3aMHTEPECOBAHHBIX CTOPOH.

B koMMepuYecKHX OpraHHU3allUsaX IpaBa ydpeauTeAeid (y4acTHHUKOB) CBS-
3aHBI C IPAaBOM COOCTBEHHOCTHU Ha JOAIO (BKAQ) B YCTABHOM (CKAQIOYHOM) Ka-
rmutase. COOTBETCTBEHHO, ITPH OTUYKIAEHUU 3TOTO IIpaBa COOCTBEHHOCTH IIPO-
WCXOUT U Iepeaada npaB yupeauteasd (yaacTHuKa) [11]. HoBbI# mpuobpeTaTeAb
JOAV aBTOMAaTHYECKH CTAHOBUTCH YIACTHHUKOM KOPIIOPAIIMH CO BCEMH BBITEKA-
IOIMUMHU IIpaBaMU U 00g3aHHOCTAMU. [laHHBIH BOIIpOC peryaupyercsa denepasb-
HBIM 3aKOHOM «O0 OOIIECTBEHHBIX 00beAMHEHUIX» 0T 19 Mmag 1995 roga Ne 82-3
(manee — ®3 «O6 00ILIECTBEHHBIX 00BbEAMHEHUSIX) [6].

' PeryHckaa MaprapuTra IOpreBHa — cryneHTKa IOpuamyeckoro pakyabrera duHancoBo-
ro yuuBepcurera rnpu [IpaBureascrBe Poccuiickoit ®Penepanmu. E-mail: margot_reu@mail /ru

Hayunrniii pykoBonuteab — IlomoBa AHHa BaammcaaBoBHa, rpodeccop aenapraMeHTa
MeXAyHapoOIHOTO U IIyOanuHOro nmpasa HOpuaudeckoro dpakyabTeTa PHUHAHCOBOIO YHUBEPCHTE-
Ta nipu [IpaBuTeapcTBe Poccutickoit demepalini, JOKTOP IOPUAMYECKHUX HAYK, KAaHAUAAT (PUAO-
copcKUX HaAyK, no1leHT. E-mail: anna0710@yandex.ru
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Jlasi HEKOMMEPYECKHUX OpraHU3allli XapakKTepHa HHad cuTyauud. 3eChb
BO3HUKHOBEHUE U IIpeKpallleHHe IIpaB U 00s3aHHOCTEH CBs3aHbI HE C UMYyIIe-
CTBEHHBIMH [OASIMH, & C YA€HCTBOM. [Ipu BCTYIIA€HHH B HEKOMMEPYECKYIO Op-
raHU3aIUIo0 AUI0 aBTOMATHYECKH IIPHOOPETAET COOTBETCTBYIOIIME IIpaBa U 00s-
3aHHOCTH, a IIPU BBIXOJE — UX yTpaduBaeT. YA€HCTBO HEAB3d IepenaTh APYTHM
AHIIAM, OHO MOXKET OBITHb TOABKO ITpeKparlieHo [12].

C TO4YKH 3peHHS COBPEMEHHOI'O POCCHUHCKOIrO 3aKOHOAATEABCTBA, [TOHATHE
JOBEPEHHOCTH onpeneseHo B II. 1 ct. 185 I'paxxpanckoro koaekca PP [2]. B co-
OTBETCTBHUHU C 3TOH HOPMOM, MOBEPEHHOCTH IIPEACTABASIET COOOM MIUCHBMEHHOE
YIIOAHOMOYHE, BBIIAHHOE OJHHUM AHLIOM APYIOMY AHILy HMAHU AMLIAM [Ad IIPEACTa-
BUTEABCTBA IIepe] TPETBUMH CTOPOHAMHMU.

Hcxons 13 OyKBaABHOTO TOAKOBAaHMS MAaHHOM CTAThH, MOXKHO CAEAATh BBI-
BOJI, YTO MOBEPEHHOCTh HE CBA3aHAa C Ilepefadeil MAM OTYyXKIAECHHEM IIpaBa, I10-
CKOABKY OHAa IIpeACTaBASIeT COOOM HMMEHHO ITMCBMEHHOE YIIOAHOMOYHE Ha OCY-
IIECTBAEHHE MIPENCTaBUTEABCKUX (PYHKIUY. HazmeaeHre aniia MOAHOMOYHSIMH Ha
opHIIaAbHOE IIPEACTABUTEABCTBO U BBIPa’KEHHE BOAU JIOBEPHUTEAS HE BAEYET 3a
cobo# yTpaTy IIOCA€THUM IIPHHAIAEKAIINX €My CYOBEeKTHBHBIX IIpaB. B pe3yab-
TaTe AeHCTBUI ITOBEPEHHOr0 BO3HHUKAIOT IIpaBa M 00SI3aHHOCTU UMEHHO Yy JOBe-
puTead.

Obpamtasacs K . 3 cr. 123.6 TK Pd [2] u pyKOBOACTBYHACH IIOSICHEHHEM
MunucrepcrBa HOctunuu PP Mbl ycTaHaBamBaeM (pakT TOro, YTO yYaCTHHUKH
(4A€HBI) HEKOMMEPYECKON OpraHU3alluU MOTYT OCYILIECTBASITH CBOU IIpaBa AHIIIb
camocTosaTeAbHO. OHH He MOTyT OBITH IepeJaHbl TPETHEUM AHIIaM II0 JOBEPEHHO-
CTH, 3a HCKAIOYEHHEM CAy4YaeB, KOrJa BBICIIHN OpraH yIIPaBACHHS, HAIIPHUMeED,
accoumallii, SBASETCS IIPEeICTaBUTEABHBIM (Che3/] AN KOH(EPEHIINI JeAeTaTOB
(. 1 cr. 65.3 T'K P®) nau Korga 4A€HOM SIBASIETCH CaMOCTOSITEABHOE IOpUIUYe-
CKO€ AHII0, KOTOPOE B AIOOOM CAydae OCYIIIECTBASIET CBOE€ y4acTHe B I'paskKaaH-
CKUX IIPaBOOTHOIIIEHUSX dYepe3 “IIOAHOMOYHBIX MIpeAcTaBUTeAeH”, “IIpencTaBH-
TeAel 1o moBepeHHoCcTH” . OnpeneaeHHe ITo40OHOr0 IIPaBOBOTO cTaTyca (pu3nude-
CKHX AMIl U UHAUBUAYAABHBIX IIPEANIPUHUMATEACH B paMKaxX HEKOMMEPYECKOIO
KOPIIOPATHBHOTO IOPUANYECKOTO AMIlA BBIZBIBAET PSSl 3aTPYLHEHUN B pellleHHU
BOIIPOCOB U VIIPAaBA€HUHU OpraHu3alluel IpUu pane oOCTOATEABCTB, a TaK¥Ke B OCY-
IIIECTBACHUM ITPHUHAJACKAIINX MM IIpaBOMOYUM. [laHHOE ITOAOXKEHHE apryMeH-
TUpPOBaAoch B ntucbMe MununcrepcrBa FOctuiiuu Poccuiickoit denepariuu Neo 77/
03-33258 ot 02.07.2018 r., B KOTOPOM CKa3aHO, YTO YAEHCTBO B KOPIIOpPAIlUH,
KaK U BBITEKAIOIIHe U3 YACHCTBA IIpaBa U 00SI3aHHOCTH CBSI3aHBI HEIIOCPEICTBEH-
HO C AWYHOCTBIO UX HOCHTEAS], & PaBHO HEOTUYKIAa€MbI U HellepenaBaeMsl [9].

HNcxonsa u3 ToakoBaHud MunHrocra P® neHcTByrOIEro 3aKOHOOATEABCTBA,
YA€HbI HEKOMMEPYECKON OpraHu3allii, HAalIpUMepP, MECTHON HMAH PETHOHAABHOM
0OIIIeCTBEHHOM OpraHMU3allii, 00sI3aHbI ANYHO Y4aCTBOBATh KaK Ha OYHBIX 3ace-
JaHUSIX €€ BBICIIEr0 OpraHa, TaK U 3a04YHBIX (OIIPOCHOM (POPMEI).

OTMeTHUM, 4YTO OAd IIPU3HAHUSA COOpaAHUSA COCTOSIBIIIMMCS U PELIeHUs,
IPUHATBHIE Ha HEM, UMEIOIINMHU IOPUANYECKYIO CHAY, HEOOXOAUMO ITPUCYTCTBUE
Ha HeM 0oAee TIOAOBUHBI OT OOIIETO YMCAA YAEHOB cCOTAacHO II. 4 cr. 29 &3
«O HEKOMMEPYECKHUX OpraHu3aluax» [S].

Tak ke oTMETHM CYILIECTBEHHOE IIPOTUBOpedHe cyxKaeHui Mwunrocra Pd
C TPpaskIaHCKHUM 3aKOHOAATEABCTBOM. EcAM MCXOAWTE U3 TOrO, YTO IIpaBa U 00s-
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3aHHOCTH YYaCTHHUKOB (YA€HOB) HEKOMMEPYECKHX KOPIOpalluii HEOTUYYyKIAEMBI,
a UX OCYLIECTBA€HHE HE MOXKET OBITH JEeAeTHPOBAHO IIOCPEACTBOM BBbLAAYU IO-
BEPEHHOCTU APYTHUM AUIIAM, TOT[a IleAeCO00pa3HO cAeAaThb BbIBOJ, YTO OTHOCHU-
TEABHO IIpaB U 00s3aHHOCTEeH yupemuTesei (yIaCTHUKOB) KOMMEPYECKHX opra-
HU3aIUP [OOAXKHBI [OEHCTBOBATh AHAAOTUYHBIE IIOAOKEHHS, IIOCKOABKY, Kak
yTBepxkaaeT MuHocT PP, oHM UMEIOT HCKAIOYHUTEABHO AUYHBIH XapaKTep.

OpmHako, obparadack K 11. 1 cr. 57 3 «O0 akKIIMOHEPHBIX OobIIecTBax» [3]
U 1. 2 cr. 37 $3 «O6 obmiecTBax C OTPaHUYEHHON OTBETCTBEHHOCTBIO» (4], MBI
BUOUM, 4YTO 3aKOHOJAATEAb HANAEAIET YYAaCTHHUKOB KOMMEPUYECKHUX IOPUINIECKUX
AWII TIPABOM y4YacTBOBAaThb B OOIllEM COOpaHHUM KaK AMYHO, TaK U Yepe3 CBOUX
IIPEACTaBUTEAECH (IIyTeM BBbLOA4YH AOBEPEHHOCTH), HECMOTpPS Ha TO, YTO COHEP-
XKaHHe IIpaB U 00g3aHHOCTEYM y4YaCTHHUKOB, 3aKpenaeHHble B cT. 65.2 'K PP
HIAEHTHUYHBI [2], YTO BCTAET B pa3pe3 C Nnosuliuei 'aaBHoro ynpaBaeHusa MuHU-
crepcTBa roctTuuu Po.

To ecTh, B cAydyae, €CAU 10 KaKUM-AUOO IIPUYMHAM AWUII0 HE MOXKET IIPU-
OBITH Ha MECTO IIPOBEAEHUS 3acelaHHs, B TOM YHCA€ y4acTBOBATb B HEM [IU-
CTaAHIIMOHHO, HECIIOCOOHO IepenaTh COOTBETCTBYIOIIME NOKYMEHTHI, BhIpaKaro-
II[1€ €r0 UHTEPEC, PEIIEeHUE, IPEAAOXKEHHNS, IIOCPEACTBOM CBA3H, IIOATBEPKAA-
IOIEeH ayTeHTHYHOCTH IlepefaBaeMbIX COOOLIeHUM, HO Ha HEeM COOpaHO MUHHU-
MaABHOE KOAWYECTBO YYAaCTHHUKOB (KBOPYM), TOTJa IPHUHATHIE PeEIleHUs OymyT
CUUTATBCd OEUCTBUTEABHBIMU H IIOPOXKAATh COOTBETCTBYIOIIHE IOPUANYECKHE
IIOCAEICTBHS, HE3aBHCHMO OT HEPEAAM30BAHHOI'O I'OAOCA AHIIA, HE y4aCTBOBAaB-
IIIETO B TAKOM COOpaHUM HAM 3acelaHUM. PemreHud o0Iero coOpaHUd 110 BOIIPO-
CaM HCKAIOYMTEABHOM KOMIIETEHIIMH BBICILIETO OpraHa yIIPaBACHHA HEKOMMeEpYe-
CKOH OopraHH3alluyd CYHTAETCS AEUCTBUTEABHBIM, €CAU IIPHUCYTCTBOBABIIINE HA HEM
YAEHBI IIPOTOAOCOBAAU €QMHOTAACHO HAW KBaAHU(UIIMPOBAHHBIM OOABITHHCTBOM
coraacHo 1. 4 cr. 29 3 «O HeKOMMepYeCKUX OpraHu3aluax» [S].

B oTHoOIlIEHNN BOIIPOCOB, HE BXOAAIINX B HCKAIOYUTEABHYIO0 KOMIIETEHITHIO
YKa3aHHOTO OpraHa, pelnleHts IPUHUMAIOTCS IPOCTHIM OOABITHHCTBOM T'OAOCOB.
CaenmyeT OTMETUTD, UTO B COOTBETCTBUHU C II. 4 cT. 65.2 'pazxkmaHCKOro Komekca
Poccuiickoit depeparuu [2], Ha yupenuTeasd (y4acTHHKA, YA€HA) KOPIIOpAallUU
BO3AaraloTCcd OOS3aHHOCTH, TaKHe KaK ydJacTHe B NPUHATHN KOPIIOPATHUBHBIX
peleHui, 6e3 KOTOPBIX HEKOMMEPUYECKOE IOPUANYECKOEe AWIIO0 HE CMOIKET IIPO-
JOAXKATh CBOIO I€ATEABHOCTDH, HAIIpUMEDP, Kacarllecd U3MEHEHUd ycTaBa, 4To
HEIIOCPEACTBEHHO 3aTparuBaeT KazK/0ro y4yacTHHKa Kopropauuu. boaee Toro,
HaAWYHeE B IIPOTOKOAE OOIIEro cobpaHus YAEHOB HEKOMMEPYECKOH OpraHu3aIiuu
(kopmopaliyi) CBeIEHUM O MPHCYTCTBUH AMII, BBICTYIIAIOIINX OT UMEHH YAE€HOB
TAaKOM OpraHH3alluM 110 JOBEPEHHOCTH, BA€YET IIPHU3HAHHE JAaHHOTO cobOpaHud
HEeOEUCTBUTEABHBIM.

[Ipenmoaaraercsy, 4To OIIMOOYHOE TOAKOBaHME HOPM I'PaKOAHCKOTO IIpa-
Ba MuHHcTepcTBOM IOCTHIIMH PP HapylaeT KOHCTHUTYLIMIOHHOE IIPaBO I'PazkaaH
Ha CBOOOMHOE BBIPAKEHUE CBOEr0 MHEHHs, 3aKperaeHHoe B 1. 1 cT. 29 KoHcTH-
Tynun Poccutickoit Penepanuu [1; 14], a Tak:ke OpUHIUII CBOOOALI AOTrOBOpA,
3akpenaAeHHbIN B 1. 1 cr. 1 'K P®, u moaoxkenue . 1 cr. 9 I'paskganckKoro kKo-
nekca Poccutickolt depepaniyi, COraAaCHO KOTOPOMY IpazKJaHe U IOpUANYECKHE
AWIIA II0 CBOEMY YCMOTPEHHIO OCYIIECTBASIOT IIPHHAJAEXKAIIME MM TIpakiaH-
CKUe IIpaBa [2].
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Tak, HHCTUTYT IIPEACTAaBUTEABCTBA BBICTYIIA€T rapaHTOM 3allUThI 3aKOH-
HBIX UHTEPECOB (PU3HNUYECKHUX U I0puANYecKUxX Aull. OH co30aH, B TOM YUCAE, [AS
obecrieqyeHHsT BO3MOXKHOCTH yYacTHUd B TPaKJaHCKHUX IIPABOOTHOIIEHULAX [IAS
AHIL], KOTOPBIE HE MOTYT CaMOCTOATEABHO B HHUX ydacTBoBaThk. [Ipu sToM mem-
CTBHS IIPEACTAaBUTEAS, COBEPIIAEMBIE B MHTEPECAX AOBEPUTEAS, pacCMaTpuBa-
I0TCd Kak aedictBuga camoro poBeputead [10]. Takum ob6pasoMm, peasnsaliyis IIpas
U UCIIOAHEHUE 00s13aHHOCTEH IIpeCTaBUTEAEM Hepa3phIBHO CBA3aHbI C ANYHOCTHIO
JOBEPUTEASI, UTO II03BOASET F'OBOPUTH 00 OIIOCPENOBAHHOM YUaCTUU NOBEPUTEAT
B ITPaBOOTHOIIIEHUIX [15].

3akpenacHue B 3aKOHOAATEABCTBE BO3MOZXKHOCTH BBIPAKEHHHI BOAHM y4acCT-
HUKOB (JYA€HOB) HEKOMMEPYECKHX OpraHH3allui 4yepe3 YIIOAHOMOYEHHBIX ITPE-
CTaBUTEAEH COOTBETCTBYET HOPMaM IpazKJAaHCKOro IpaBa. [JaHHBIM MeXaHHU3M
IIPEeACTaBUTEABCTBA OOECIIeYNBaeT peasu3alldio IIPHUHIIHIIA CBOOOIBI AOTOBOpAa
U OJEMOKpPaTHU3alHIO IIPOLlecca YIIPABACHHUS AeAaMU KOPIIOPALHH.

B nmeaax TIaTeAbHOM HPOBEPKU AOTHUYHOCTH M OOOCHOBAHHOCTU BBIIBU-
HyTbIX HaMH apTyMEHTOB, 00paTHUMCH HE TOABKO K TEOPETHYECKUM ITOAOXKEHU-
M, HO U K IIpaKTHKE IIpaBOIpHUMeHeHUs. PaccMoTpuM pernreHrne ApOUTpaskKHOIO
cyna SpocaaBckoit obaactu ot 14 maa 2022 r. [8] u onpeneaseHue BepxoBHOro
Cyna P® ot 04.04.2023 Ne 301-0C23-2183 mo meay No A82-15505/2021 [7].

CeMb YA€HOB HEKOMMEPUYECKOTO MapTHEPCTBA I10 dKCIIAyaTalluyu Toproso-
ro neHrpa «bpynseHckui» (masee — HIIOTL] «PpyH3zenckuit», IlaptHepcTBO) 110-
JaAd UCK B ApOUTpazKHBIN Cyn SpocaaBCKOM 0OAACTU O ITPHU3HAHUH HECOCTOSIB-
mumMcs obmtero cobpanms yaeHoB HITOTL «bpynzenckuii» ot 13.05.2021 u Heneil-
CTBUTEABHOCTHU IIPHUHATBIX Ha HEM pelIeHUM. VMCTILBI cChlaaaMCh Ha OTCYTCTBHE
KBOpyMa Ha CcOOpaHHH, YTO, 10 UX MHEHHIO, B COOTBeTCTBUU cO cT. 181.5 T'K PP,
BA€YET HUYTOXKHOCTH PEIICHUH, U IPHUBOAUAN B IOATBEPKAECHHUE CBOEH IIO3HU-
1 nuceMo MuHrocra Pd.

CoraacHO IIPOTOKOAY 00Illero cobpaHud, B HEM IIPUHSAU ydacTtue 31 u3
59 uaenoB IlaptHepcrBa. M3 Hux 20 IpUCYTCTBOBAaAM AMYHO, a 11 YA€HOB ObIAU
IIPEACTAaBA€HBI YIIOAHOMOYEHHBIMH II0 JOBEPEHHOCTH IIpeacTaButeaaMu. Cyn
II€PBOM HMHCTAHIMH, U3yYUB MaTe€pPHaAbl [€Aa U PAaCCMOTPEB OOBOABLI HCTIIOB,
IIpHUIIIEA K BBIBOAY, YTO MX IIO3UIIMI OCHOBaHa Ha HEBEPHOM TOAKOBAaHUH HOPM
JOENUCTBYIOLIErO 3aKOHOoAaTeAbCTBa Poccuiickoi deneparivu.

[dpyrumM npuMepoM cyaeOHOM MpaKTHKU ABASETCS pelleHre SlpocaaBCKO-
ro o0AACTHOIO apOUTPaKHOIO CyZa, KOTOPBIH BBIHEC peIlleHHe, YCTAHOBUB CAe-
ayroiee: «Mcxomd M3 MOAOXKEHUM HIyHKTa 4 cratbu 9 denmepasbHOro 3aKoHaA
«O HEKOMMEPYECKHX OpraHu3aludax», YA€Hbl HEKOMMEPYECKHX OpraHHU3alui
UMEIOT IIPaBO y4acTBOBATh B OOIIMX COOpaHUSX KaK AMYHO, TaK U Yepe3 CBOUX
IpeAcTaBUTEAEH, AEeHCTBYIOIINX Ha OCHOBAHUU MoBepeHHOCTU [8]. OmHuUM U3
KAIOYEBBIX KPHUTEPHUEB, ONPENECATIONINX 3aKOHHOCTH PELICHUM, IIPUHATBHIX Ha
TaKUX COOpaHUAX, SIBASIETCS HaaaexKallee ogopMAeHHE NOBEPEHHOCTEH, BbI-
JaHHBIX IIpeAcTaBUTEAdIM. [laHHBIE JOBEPEHHOCTH B 00s3aTEABHOM IIOPSIKE
JOAXKHBI COAEpzKaTh yKa3aHHEe Ha IIOAHOMOYHE IIPEACTaBHUTEAS y4acTBOBATh B CO-
OpaHUSX YAEHOB OpPTaHU3allMU C IIPaBOM I'OAOCA, ATy BBIAAYH, a TaK¥Ke HHbIE
HeobxXoauMble cBeaeHus» [13].

B xome paccMoTpeHHd neaa Cyd NPHUIIEA K BBIBOAY, YTO BCE IIPEAOCTaB-
A€HHBIE [IAS PACCMOTPEHHUS AOBEPEHHOCTH COOTBETCTBOBAaAM TpPebOBaHUAM 3a-
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KOHoOmaTeAbCcTBa. TakuM o0pa3oM, Cya IIOCHUTAA ITPABOMEPHBIM ydacTHUE YAe-
HOB [lapTHepcTBa B 061ieM cobpanHumn 13.05.2021 yepe3 cBOUX IIpeACTaBUTE-
Ael, meliCTBOBABIINX HAa OCHOBAHUHU HajaesKallle o(pOpMAEHHBIX JOBEPEHHOCTEMH.
B utore cyn orkazas B yIOBAETBOPEHHH HCKOBBIX TpeboOBaHMI, IPU3HAB o0IIlee
cobpanue [laptHepcTBa oT 13.05.2021 cocToSBIIMMCS, a NPUHSATHIE HA HEM
pelIeHnd — UMEIOMIMMU IOPUANYECKYI0 CHAY. AHAAOTHYHYIO ITO3UIIUIO BIIOCAEI-
crBuH noanepxaa u Bepxosueiii Cyn Poccuiickort depepanyy, oTka3aB B IIepe-
Jade KaccallMOHHOM »Kaao0bl Ha paccMoTpeHue. TakuM oOpa3oM, poCCHMCKoe
3aKOHOJATEABCTBO pa3peliaeT YA€HaM HEKOMMEPUECKHX OpraHu3alluil ydacT-
BOBaTh B OOIIMX COOpaHUSX KaK AWUYHO, TAaK U 4Yepe3 CBOUX IPEACTaBUTEACH,
OEUCTBYIOIIUX HA OCHOBAHUHU MOBEPEHHOCTU. KAIOUEBBIM KPUTEPUEM A ITPU-
3HAQHUS ACTUTHUMHOCTH pPENIeHHH, ITPUHATBHIX Ha TaKHUX COOpPaHUSIX, SBAAETCS
Hagaexkalee opopMAEHHE NOBEPEHHOCTEN, BhIJAHHBIX IIpeAcTaBUTeAdIM. [loBe-
PEHHOCTH OAXKHBI COAEP3KATh YKa3zaHHUe Ha IIOAHOMOYHE IIPEeACTaBUTEAT ydacT-
BOBaThb B COOpaHUU C IPaBOM I'OAOCA, AATy UX BBIAYHU U APYTYI0 HEOOXOIUMYIO
HMH(OPMAIIHIO.

B 3aKAIOUEHHH HPEACTABASIETCS BaXKHBIM OTMETHUTH HEOOXOAUMOCTH BHeE-
cenud B 'K P® nonpasok, Hanpumep, B 11. 3 cT. 123.6 'K P® [2], a Takke B D3
«O0 obiiecTBeHHBIX 00BbenmHeHUsSX» (6] 1 P33 «O HEKOMMEpPUYECKUX OpTaHHU3aIlH-
gx» [5], OTHOCUTEABPHO KOPIOPATUBHBIX IOPUANYECKUX AHUIL. [IOCKOABKY B HacCTO-
dree BpeMsa HOPMBI C(POPMYAUPOBAHBI HEYETKO M HE HCYEpPIbIBAIOIIIE, YTO I103-
BOASIET OaBaThb UX OIIMOOYHOE TOAKOBaHHe. Hamu mpenaaraercs caenyroliast
dopMyAHpPOBKA, KOTOpasi IIO3BOAMAA ObI MCKAIOYUTH ABOMCTBEHHOE ITOHUMAaHHE
HOPM IIpaBa u obecrieuraa Obl UX OAHOTHUITHOE IIPUMEHEHHE CYOBEKTaMU Ipak-
JaHCKUX ITPaBOOTHOINEHUMN — «HYA€HBI HEKOMMEPUYECKHX KOPIIOPATUBHBIX Opra-
HU3aUH HUMEIOT IIPaBO y4acTBOBATHb B OOIIMUX COOpaHUAX (3acemaHudx) Kak
AUYHO, TaK U 4Yepe3 YIIOAHOMOUYEHHBIX IpeacTaBuTesci». ['pasknaHckoe 3aKOHO-
[JaTeAbBCTBO B IIEPBYIO OY€pPEeAb HOCUT AUCIO3UTHUBHBIN XapakTep, a He uMIepa-
TUBHBIH, 9TO 3HAYUT, UTO pa3peLIeHO BCE TO, YTO HE 3alpelleHO 3aKOHOM, II0-
3TOMY PEKOMeHAyeMasd HOBEAAA HE TOABKO UCKAIOYUT HESCHOCTh, HO U IIOATBEP-
OUT AEMOKPATHYECKYIO OCHOBY BEAYIIEH OTPaACAM POCCHUMCKOIO IIpaBa — IpazK-
JaHCKOTrO ITpaBa.
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In modern society, non-profit corporate legal entities play a significant
role, satisfying various public needs and protecting the interests of citizens.
However, the existing legal norms governing the activities of such organizations
raise a number of questions related to the exercise of the rights of their mem-
bers. In particular, a contradiction arises regarding the possibility of participat-
ing in the management of a non-profit organization through a representative by
proxy. This problem requires a detailed analysis and search for an optimal so-
lution taking into account the interests of all interested parties. In commercial
organizations, the rights of founders (participants) are associated with the right
of ownership of a share (contribution) in the authorized (share) capital. Accord-
ingly, when this right of ownership is alienated, the rights of the founder (par-
ticipant) are also transferred [11]. The new acquirer of the share automatically
becomes a participant in the corporation with all the ensuing rights and obliga-
tions. This issue is regulated by the Federal Law "On Public Associations" dat-
ed May 19, 1995, No. 82-FZ (hereinafter — the Federal Law "On Public Associa-
tions") [6].

A different situation is typical for non-profit organizations. Here, the
emergence and termination of rights and obligations are associated not with
property shares, but with membership. Upon joining a non-profit organization,
a person automatically acquires the corresponding rights and obligations, and
upon leaving, he or she loses them. Membership cannot be transferred to other
persons; it can only be terminated [12].

From the point of view of modern Russian legislation, the concept of
a power of attorney is defined in paragraph 1 of Article 185 of the Civil Code of
the Russian Federation [2]. In accordance with this norm, a power of attorney
is a written authorization issued by one person to another person or persons
for representation before third parties.

Based on the literal interpretation of this article, it can be concluded that
a power of attorney is not associated with the transfer or alienation of rights,
since it is precisely a written authorization to exercise representative func-
tions. Granting a person, the authority to officially represent and express the
will of the principal does not entail the loss of the latter's subjective rights. As
a result of the actions of the attorney, it is the principal who acquires rights
and obligations.

Referring to paragraph 3 of Article 123.6 of the Civil Code of the Russian
Federation [2] and guided by the explanation of the Ministry of Justice of the
Russian Federation, we establish the fact that participants (members) of a non-
profit organization can exercise their rights only independently. They cannot be
transferred to third parties by proxy, except for cases when the highest govern-
ing body, for example, an association, is representative (a congress or confer-
ence of delegates (clause 1 of Article 65.3 of the Civil Code of the Russian Fed-
eration) or when a member is an independent legal entity that in any case ex-
ercises its participation in civil legal relations through “authorized representa-

» o«

tives”, “representatives by proxy”. The definition of such a legal status of indi-
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viduals and individual entrepreneurs within the framework of a non-profit cor-
porate legal entity gives rise to a number of difficulties in resolving issues and
managing the organization under a number of circumstances, as well as in the
exercise of their powers. This provision was argued in the letter of the Ministry
of Justice of the Russian Federation No. 77 / 03-33258 dated 02.07.2018,
which states that membership in a corporation, as well as the rights and obli-
gations arising from membership, are directly related to the personality of their
bearer, and are also inalienable and non-transferable [9].

Based on the interpretation of the current legislation by the Ministry of
Justice of the Russian Federation, members of a non-profit organization, for
example, a local or regional public organization, are required to personally par-
ticipate in both in-person meetings of its highest body and in absentia (survey
form).

Note that in order for a meeting to be recognized as having taken place
and the decisions taken at it to have legal force, the presence of more than half
of the total number of members is required, in accordance with paragraph 4 of
Article 29 of the Federal Law "On Non-Commercial Organizations" [5].

We also note the significant contradiction between the judgments of the
Ministry of Justice of the Russian Federation and civil legislation. If we proceed
from the fact that the rights and obligations of the participants (members) of
non-profit corporations are inalienable, and their implementation cannot be
delegated by issuing a power of attorney to other persons, then it is advisable
to conclude that similar provisions should apply to the rights and obligations of
the founders (participants) of commercial organizations, since, as the Ministry
of Justice of the Russian Federation asserts, they are of an exclusively personal
nature.

However, referring to paragraph 1 of Article 57 of the Federal Law "On
Joint-Stock Companies" [3] and paragraph 2 of Article 37 of the Federal Law
"On Limited Liability Companies" [4], we see that the legislator grants partici-
pants of commercial legal entities the right to participate in the general meeting
both personally and through their representatives (by issuing a power of attor-
ney), despite the fact that the content of the rights and obligations of the par-
ticipants, enshrined in Art. 65.2 of the Civil Code of the Russian Federation are
identical [2], which is at odds with the position of the Main Directorate of the
Ministry of Justice of the Russian Federation.

That is, if for any reason a person cannot arrive at the place of the meet-
ing, including participating in it remotely, is unable to transmit the relevant
documents expressing his interest, decision, proposals, by means of communi-
cation confirming the authenticity of the transmitted messages, but the mini-
mum number of participants (quorum) are gathered at it, then the decisions
taken will be considered valid and give rise to the corresponding legal conse-
quences, regardless of the unrealized vote of the person who did not participate
in such a meeting or meeting. Decisions of the general meeting on issues with-
in the exclusive competence of the supreme governing body of a non-profit or-
ganization are considered valid if the members present voted unanimously or
by a qualified majority in accordance with paragraph 4 of Article 29 of the Fed-
eral Law "On Non-Commercial Organizations" [5].
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In respect of matters not within the exclusive competence of the said
body, decisions are made by a simple majority of votes. It should be noted that
in accordance with paragraph 4 of Article 65.2 of the Civil Code of the Russian
Federation [2], the founder (participant, member) of a corporation is entrusted
with responsibilities such as participation in the adoption of corporate deci-
sions, without which a non-profit legal entity will not be able to continue its ac-
tivities, for example, those related to changes in the charter, which directly af-
fects each participant of the corporation. Moreover, the presence in the
minutes of the general meeting of members of a non-profit organization (corpo-
ration) of information about the presence of persons acting on behalf of mem-
bers of such an organization by power of attorney entails the recognition of this
meeting as invalid.

It is assumed that the erroneous interpretation of the norms of civil
law by the Ministry of Justice of the Russian Federation violates the consti-
tutional right of citizens to freely express their opinions, enshrined in para-
graph 1 of Article 29 of the Constitution of the Russian Federation [1; 14], as
well as the principle of freedom of contract, enshrined in paragraph 1 of Ar-
ticle 1 of the Civil Code of the Russian Federation, and the provision of para-
graph 1 of Article 9 of the Civil Code of the Russian Federation, according to
which citizens and legal entities exercise their civil rights at their own dis-
cretion [2].

Thus, the institution of representation acts as a guarantor of the pro-
tection of the legitimate interests of individuals and legal entities. It was cre-
ated, among other things, to ensure the possibility of participation in civil
legal relations for persons who cannot participate in them independently. In
this case, the actions of the representative performed in the interests of the
principal are considered as the actions of the principal himself [10]. Thus,
the implementation of rights and the performance of duties by the repre-
sentative are inextricably linked with the personality of the principal, which
allows us to talk about the indirect participation of the principal in legal re-
lations [15].

The consolidation in legislation of the possibility of expressing the will
of participants (members) of non-profit organizations through authorized
representatives complies with the norms of civil law. This mechanism of rep-
resentation ensures the implementation of the principle of freedom of con-
tract and the democratization of the process of managing the affairs of the
corporation.

In order to thoroughly check the logic and validity of the arguments we
have put forward, we will turn not only to theoretical provisions, but also to the
practice of law enforcement. Let us consider the decision of the Arbitration
Court of the Yaroslavl Region dated May 14, 2022 [8] and the determination of
the Supreme Court of the Russian Federation dated April 4, 2023 No. 301-ES23-
2183 in case No. A82-15505/2021 [7].

Seven members of the non-profit partnership for the operation of the
Frunzensky Shopping Center (hereinafter referred to as the Frunzensky
NPETC, the Partnership) filed a claim with the Arbitration Court of the Yaro-
slavl Region to declare the general meeting of members of the Frunzensky
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NPETC dated May 13, 2021 invalid and the decisions made at it invalid. The
plaintiffs referred to the lack of a quorum at the meeting, which, in their opin-
ion, in accordance with Article 181.5 of the Civil Code of the Russian Federa-
tion, entails the invalidity of decisions, and cited a letter from the Ministry of
Justice of the Russian Federation in support of their position.

According to the minutes of the general meeting, 31 of the 59 members
of the Partnership took part in it. Of these, 20 were present in person, and
11 members were represented by representatives authorized by power of at-
torney.

The court of first instance, having studied the case materials and consid-
ered the arguments of the plaintiffs, came to the conclusion that their position
was based on an incorrect interpretation of the norms of the current legislation
of the Russian Federation.

Another example of judicial practice is the decision of the Yaroslavl Re-
gional Arbitration Court, which issued a decision establishing the following:
“Based on the provisions of paragraph 4 of Article 9 of the Federal Law “On
Non-Commercial Organizations”, members of non-commercial organizations
have the right to participate in general meetings both in person and through
their representatives acting on the basis of a power of attorney [8].

One of the key criteria determining the legality of decisions taken at such
meetings is the proper execution of powers of attorney issued to representa-
tives. These powers of attorney must necessarily contain an indication of the
representative's authority to participate in meetings of members of the organi-
zation with the right to vote, the date of issue, as well as other necessary in-
formation" [13].

During the consideration of the case, the court came to the conclusion
that all powers of attorney submitted for consideration complied with the re-
quirements of the law. Thus, the court considered the participation of the
Partnership members in the general meeting on 13.05.2021 through their
representatives acting on the basis of duly executed powers of attorney to be
lawful.

As a result, the court rejected the claims, recognizing the general meeting
of the Partnership on 13.05.2021 as having taken place, and the decisions
made at it as having legal force. A similar position was subsequently supported
by the Supreme Court of the Russian Federation, refusing to refer the cassa-
tion appeal for consideration.

Thus, Russian legislation allows members of non-profit organizations to
participate in general meetings both in person and through their representa-
tives acting on the basis of a power of attorney. The key criterion for recogniz-
ing the legitimacy of decisions taken at such meetings is the proper execution
of powers of attorney issued to representatives. Powers of attorney must con-
tain an indication of the representative's authority to participate in the meet-
ing with the right to vote, the date of their issue and other necessary infor-
mation.

In conclusion, it seems important to note the need to amend the Civil
Code of the Russian Federation, for example, paragraph 3 of Article 123.6 of
the Civil Code of the Russian Federation [2], as well as the Federal Law "On
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Public Associations" [6] and the Federal Law "On Non-Commercial Organiza-
tions" [5], with respect to corporate legal entities. Since at present the norms
are formulated unclearly and not exhaustively, which allows for their erroneous
interpretation.

We propose the following wording, which would eliminate the dual un-
derstanding of legal norms and ensure their uniform application by subjects
of civil legal relations: “Members of non-profit corporate organizations have
the right to participate in general meetings (sessions) both personally and
through authorized representatives.” Civil legislation is primarily optional in
nature, not imperative, which means that everything that is not prohibited by
law is permitted, so the recommended innovation will not only eliminate am-
biguity, but also confirm the democratic basis of the leading branch of Rus-
sian law — civil law.
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K takum dopmMam HacuAHsS OTHOCATCHA (PU3UYECKOE HACHAUE, IICUXOAOTH-
YeCKOe YHHIKEeHHE, 3KOHOMHYECKOe TOCIOACTBO, KOHTPOAbL CBOOOAbLI IlepenBHU-
JKEHUsI, CEKCyaAbHbIE NOMOTaTEeAbCTBA M H3HACHAOBaHUS. 2KepTBaMU HaCHUAULI
B CEMbBE CTAHOBSTCH XKEHIIUHBI, JE€TH, [IOAPOCTKH, IIOKHUABIE AIOAU U UHBAAWUMBI,
HO Yallle BCEro KEHITWHBI U AeTH. [loMalllHee HaCHAHE YacTO UMEET JOATOCPOY-
Hble HETaTHUBHBbIE IIOCAENCTBHUS [AS (PU3UYECKOTO M IICUXUYECKOI0 3/10POBbS
JKEepPTB, a TaKXKe [Ad obIllecTBa B II€AOM, BKAIOYAd COILIHAABHBIE M 9KOHOMHUYE-
CKHeE IToCAeACTBUA [3, C. 62].

OpHa 13 ocobeHHOCTeH JOMAITHET0 HACUAUS 3aKAIOYAeTCsd B TOM, UTO BU-
HOBHBIX TPYZAHO BBIIBUTH U IIPHBAECYL K OTBETCTBEHHOCTH. 2KepTBBI 4acTO HC-
IIBITBIBAIOT CTPAaX, CTHIA M YYBCTBO BHUHBI U II09TOMY He MOTYT oOpaTHUThCS 3a
IIOMOIIIBI0 UAM COOOIIUTE 00 3TOM B IIpaBOOXpPaHUTEAbHbIE opraHbl. Kpome To-
ro, COLIMAaABHO-KYABTYPHbIE U 9KOHOMHYECKHE (PAKTOPBI TAKXKE MOTYT BAHATH
Ha BBIIBACHHE CAy4YaeB AOMAIIIHET0 HACHAWS U pearupoBaHHe Ha HUX. [loaTo-
My addekTuBHasI 6opbda ¢ JOMAIITHUM HaCHAHEM TPeOyeT KOMIIAEKCHOTO IOJI-
Xo4a, BKAIOYAIOIIIETO HE TOABKO 3aKOHOJATEABHBIE MEPHI U IIPaBOBYIO 3aIlUTY,
HO ¥ COIIMaABHYIO IOANEPIKKY KePTB, IIPO(PUAAKTHUKY U IIPOCBEINIEHHE OO0IIe-
CTBa II0 JAaHHOM mpobaeme.

3aKOHOIATEABCTBO U IIPABOBBIE MEXaHU3MBI HUTPAIOT KAIOYEBYIO POAb
B 60prOe c moMamrHUM HacuaueM. Bo MHOTHMX cTpaHax CyIIeCTBYIOT CIIEITHAAb-
HbIEe 3aKOHBI, OIIPEEASIONIINEe AOoMalllHee HacHAue, obecIiednBarolye 3aIuTy
KEPTB M HaKa3bIBAIOIE BUHOBHBIX. OTU 3aKOHBI IIPEIOCTABASIIOT ITPaBOBEIE
MEXaHU3MBbI [IAS IIPUBA€YEHHS HACHABHHUKOB K OTBETCTBEHHOCTH W obecriedyu-
BaIOT MepPhI 3alUThI JAd XKepTB [1].

OddekTuBHaAd Ooppba C HOMANIHUM HACHAUEM TaKiKe TpedyeT COIlHaAb-
HOH ITOANEPKKHU KEPTB U ITPOPHUAAKTHKHU B obmiecTBe. [ToMHMMO 3aKOHOIATEAB-
HBIX Mep, He0OXOUMO ITPEeJOCTABACHHUE COITMAABHBIX YCAYT JIAS JKEPTB, BKAIOYAST
KOHCYABTAIIUU, TICHUXOAOTHMYECKYIO MOAMEP:KKY U OOCTYyH K mnpurotaMm. [Ipodu-
AAKTUYECKHE Mephbl MOAKHBI BKAIOYATh B cels oOpas3oBaTeAabHble KaMIIaHUU
U IIPOCBeIlleHMEe O0IIecTBa O Bpeae AOMAIITHEr0 HACHAMS, YTOOBI CHU3UTH CTUT-
MaTU3aIllHio U [OBBICUTH OCBEJOMAEHHOCTE O BO3MOXKHOCTSIX ITOMOIIIH.

3aKOHOIATEABCTBO UTI'PAET BaXKHYIO POAb B OOphEOE C JOMAIITHUM HaCHAU-
€M, IIPEOCTaBAsIs ITPAaBOBble MEXaHU3MBbl JAS 3alIUTHI XKEPTB U IIPUBACUYEHUS
BHUHOBHBIX K OTBETCTBEHHOCTH. Bo MHOTHX CTpaHaxX CyLUIECTBYIOT CIIEIIMaAbHbBIE
3aKOHBI 1 HOPMAaTHUBHbBIE aKThl, HAIIPABACHHBbIE Ha IIpefoTBpallleHHUe U pellleHue
IpoO0AEMBI JOMAITHET0 HACHAHUS. JTH 3aKOHBI OOBIYHO BKAIOYAIOT OIIPEAEACHUS
JOMAaIllHET0 HaCHAMS, 3alllUTy XKEPTB U HaKa3aHUe BUHOBHBIX.

3aKOHBI OOBIYHO BKAIOYAIOT MEXaHU3MbI IIOMOIIH XKepPTBaM [JOMAaITHETo
HaCHAMs, TaKhe KakK Bblflada OpAepOB Ha apecT U BPEMEHHBIN 3aIlpeT Ha IIpHu-
OAMIKEeHHe IIPEeCcTYyIIHHUKa K JKepTBe. OTH Mephbl HAIlpaBAE€HBI Ha obecIiedyeHHe
0€30ITIaCHOCTH U 3alllUThI KEPTBBI OT JAaAbHEHUIITNX AeHCTBUN NPECTYITHUKA.

BaxkHBIM 3A€MEHTOM 3aKOHa SBAdIETCHd HaKa3aHHe 3a ObITOBOE HaCHAHE.
B 3aBHCHMOCTHU OT TSKECTH IIpaBOHAPYIIIEHUS HaKa3aHUsS BKAIOYAIOT B Ce0s
aIMUHUCTPATHUBHBLIE HITPadbl, aIMUHHUCTPATHUBHBLIA apecT, HCIpaBUTEABHBIE,
obs3aTeApHbIE, AUOO TIPUHYAWUTEABHBbIE PabOThI, a TaKyKe OTPaHHYEHHE HAU AU-
IIeHue CBOOOABI. DTH Mephbl IMPU3BAHBI HE TOABKO HaKa3aTh IPECTYITHHKA, HO
U IPeJOoTBPATHUTh IOBTOPEHHE HACHAUS, a TaKKe BbIpaboTaTh TaKHe KadecTBa,
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KOTOpPbIE€ MOTYT O0eCleYUTh HEYKAOHHOE COOAIOZIEHHE COIIMaAbHBIX HOPM U IIpa-
BHA OOILIIECTBEHHON MOpaAH.

Opnako 3pPeKTUBHOCTb 3aKOHa B 00phOe ¢ JOMAaUTHUM HaCHAUEM MOIKET
3aBUCETH OT €r0 IIPHUMEHEHHS U HCIIOAHEHHs. BasKHBIM aclIeKTOM SIBASIETCS O0Y-
YyeHUEe COTPYAHUKOB IIPABOOXPAHUTEABHBIX U CYAEOHBIX OpPraHOB OCOOEHHOCTIM
IIPOU3BO/ICTBA TaKHUX MEA U HEOOXOOMMOCTH HX OCOOOro M 3THYHOTO IIoAXona
K pa3bHpaTeAbCTBY, CBSI3aHHBIX C AOMAIITHUM HAaCHAWEM, U O0ecIledeHue CIipa-
BEIAMBOTO CynebOHOTO paszbupaTeabCcTBa A BCeX CTOPOH. Takske HeoOXOAUMO
VUUTBIBATh OCOOBIM KYABTYPHBIH M COLIMAABHBIN KOHTEKCT, KOTOPBIM MOKET BAU-
ATH Ha BOCIIPUSATHE U PeaKIIHIo Ha JoMalllHee HaCHAWE B Pa3HbBIX olIIecTBax [2].

YT00BI 3(p(PEeKTHBHO MIPEeNOTBpPAIllATh AOMAalllHee HaCHANE, BaXKHO ITPOBO-
OUTH NIPOPUAAKTHUYECKHE MEPOIPUSITUS U IIPeAyIpexRaaTh HaCUANE Ha paHHUX
aTanax. 9To BKAIOYaeT B cebd obpasoBaTeAbHBIE IIPOTPaMMBbI A IIOAPOCTKOB
U B3POCABIX O BPEZE HACHAWS B CEMbE, a TaKXe O TOM, KaK HCKaTh IIOMOIIb
U IIOANEP3KKY. KpoMe Toro, HeoOX0AUMO pa3BUBATh IIPOTPaAMMEI I10 TPEHUPOBKE
HABBIKOB pEIIeHUs KOH(MAHUKTOB U KOMMYHHUKAIIUHM, YTOOBI CHHU3HUTH BEPOSIT-
HOCTh BO3HHKHOBEHUS HAaCHAUS B OTHOIIIEHUSIX.

[IpodpuaakTuKa U IIpefoTBpallleHHEe AOMAITHETO HACHAUS UTPaIOT BaK-
HYIO POAB B OoOecriedyeHUU 0e30IIaCHOCTH CEeMbU U 3alllUTEe €€ YAEHOB OT IIOTEeH-
IIUAaABHBIX yrpo3. OQHUM K3 OCHOBHBIX HallpaBA€HUH NHMPOPHAAKTHUKH SIBASIETCS
IIPOCBETUTEABCKAS [IeATEABHOCTh, HAllpaBA€HHAas Ha IIOBBIIIIEHHE OCBEIOMAEH-
HOCTH OOIIlecTBa 0 mMpodAeMe AOMAIITHETO HACHUAUS, €r0 IMOCAEACTBHUAX U METO-
[Jax IpenoTBpalleHud. 9To MHPOPMAIIMOHHBIE KaMIIaHWM, CEMUHaphl U Tpe-
HUHTH, HallpaBA€HHBbIE Ha IIOBBIIIEHHE YPOBHS 3HAHUM U HABBIKOB B 00AaCTHU
ceMeHHBIX OTHOIIEHUN U KOH(PAUKTOAOTHH.

Emte onuH BasKHBIM aclieKT NPOPHUAAKTHKH — COILlMaAbHasI IIOANepKKa ce-
MeH U UX YA€HOB. [IporpaMMbl COITMAABHOHM MOAAEP3KKH BKAIOYAIOT B ce0sl KOH-
CYABTUPOBaHHE, IICUXOAOTHYECKYIO IIOANEPKKY M MOCTYII K IOPUANYECKOU IIo-
MOIIY [IASI T€X, KTO CTaAKHMBAaEeTCs C AOMaIllHUM HacuaueM. OKasaHHe COllhMaAb-
HOM IOANEP3KKH ITOMOTAEeT CHU3UTH HAIPSIKEHHOCTh B CEMEHHBIX OTHOIIEHUSIX
U IpeaoTBPaATUTh KOH(PAUKTBI, KOTOPbI€ MOTYT ITPUBECTH K HaCHUAHIO [5, c. 47].

PanHee BhIIBA€HHE U BMEIIATEABCTBO B CHUTyalUH, KOTJA CYLIECTBYET IIO-
TEeHIIMaAbHas yrpo3a AOMAallTHET0 HACHAUS, TaKXKE SIBASIETCH Ba’KHBIM 9AEMEHTOM
MIPOPUAAKTUKU. DTOT0 MOIKHO HOCTHUYH HE TOABKO C ITOMOIIBIO ITPOPHUAAKTHUE-
CKUX MeEp, HallpaBAEHHBIX Ha YKpPeIIA€HHEe CeMEeMHBIX OTHOIIIEHUN U pa3pelleHue
KOH(PAVMKTOB, HO U IIyT€M OPTraHHU3aIlUM CHUCTEMBbl KPH3HCHOI'O BMEIIATEABCTBA,
BKAIOYAIOIeHl ceThb CAyKO IIOAAepsKKH M 3aluThl. TakKoH MIOaXond II03BOASIET
CBOEBPEMEHHO ITPEeNOTBPATUTh HACUANE U 3AIIUTUTH IOTEHIINAABHBIX XKEPTB.

[IpodbuaakTuKa U IpenoTBpalleHHe AOMAaIIHEro HacHAus TpebyioT KoMm-
IIA€KCHOTI'O IIOAXO0/1a, BKAIOYAIOIIETO 00pa3oBaTeAbHBIE, COIIMAABHBIE U KPHU3HC-
Hble Mepbl. OPPeKTUBHAA ITPOo(PHUAAKTHKA HAIIpaBA€HA HE TOABKO Ha IIPEIOT-
BpallleHHe HWHIINAEHTOB HAaCHAWS, HO U Ha (POpPMUpPOBAHHE 3O0POBBIX U 0Oe3-
OITIaCHBIX CEMEHHBIX OTHOILIEHHUN B 00IIecTBe. DTO BKAIOYAET B celsl IIpoBeieHHE
o0pazoBaTeABHBIX IIPOTPaMM, MOANEPIKKY [AS CceMel, MOCTpaaaBIINX OT HACH-
AVISI, U TIPEeJOCTaBA€HUE KPU3UCHOM ITOMOIITY [IAS KEPTB.

FocymapcTBeHHBIE OpraHbl, a TakyKe OOIIEeCTBO UTPAlOT KpaliHe BasKHYIO
poab B boprbe ¢ momamntHuM HacuaueM. ['ocyzmapcTBeHHBIE CTPYKTYPhI, B B IIEPBYIO
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odyepenb, COIMaAbHBIE CAYXKOBI JOAXKHBI oOecrieduBaTh 3PPEKTUBHOE ITPUMEHEe-
HHE 3aKOHOJATEAbCTBAa, 3alUIIaTh IIpaBa KEPTB U MIPUBAEKATH BUHOBHBIX
B IIpe/ieAaxX CBOeH KOMIIETEHIIMH K OTBETCTBEHHOCTU. OHU MOAXKHBI 00€CIIeYUTh
9(pPEKTUBHOE pacCA€OBAHHE CAyYaeB [AOMAIITHETO HACHAUS U MIPEenoCTaBUTH
IOCTPAAaBIINM HEOOXOAUMYIO HMOAAEPKKY U 3aluTy. [loMUMO 3TOT0, OOIIIECTBO
JOAKHO aKTUBHO IOAAEPKUBATh XKEPTB HACUAUS, OCYyKIATh HACUABHUKOB U IIPO-
HaraHAUPOBaTh HEHACUABCTBEHHBIE METOAbI pa3pelIeHNs KOH(PAUKTOB B ceMbe (4,
c. 57-59].

CaencTBeHHBIN KoMuTeT Poccuiickoit Penepanmu, obAagaroluil ITOAHO-
MOYHUSIMH OASI ITPOBEAEHUA PACCAE€IOBAHUA U IIPUBACUYEHUA K OTBETCTBEHHOCTH
AL, COBEPIIUBIINX HACHUAUE B CEMbE, TAKKEe UTIPaeT KAIOYEBYIO POAb B OOpbOe
C JIOMAaIITHUM HACHAHEM.

B pamikax cBoell pneareapHOocTH CaencTBeHHBINM KoMuTeT Poccuiickoit de-
Aepalu IIpeanpuHUIMaeT CAEAYIoNe OeHCcTBU 110 60phbe ¢ JOMAITHUM HacH-
AVWEM: IIPUHUMAaeT U 00pabaThIBaeT 3adBACHUS U KAA00BI O CAyYaSTX OOMAIITHETO
HaCHAMd, a TakKXKe IIPOBOAUT OIlEepaTHUBHBbIE NENUCTBHUS U CAEACTBEHHBIE MEPO-
OPUATHA A coOUpaHuda mokKa3aTeAbCTB. COOTBETCTBEHHO OCYIIECTBASET MIO-
IIPOCHI MOTEPHEBIINX, CBUAETEAEH U IIOA03PEBAEMBIX, COCTABASET ITPOTOKOABI
oOHapy>KEeHUs CA€JOB HACHAWS U MOATNOTABAMBAET MAaTEPHUaAbl [IAd Tepeaadu
B Cyo U IIPUBACYEHUS HACHABHHUKOB K OTBETCTBEHHOCTH. Bce 5TH Mepshl
HaITpaBA€HBI Ha 3allUTy IpaB U 0e30ITacCHOCTh BCEX YAEHOB CEMBU, U IIPEOAOT-
BpallleHHEe ITOBTOPEHUS MTOM0OHBIX ITPECTYIIACHUH.

Takum obpazom, CaeacTBeHHBIH KoMuTeT Poccutickoii Penepanuu y4acT-
ByeT B MIPEAOTBPAIIECHHUHN, PAaCCACAOBAHUM U HaKa3aHUMW OAHHOTO BHOA IIpe-
CTYIAEHUH, OAd OOecIiedeHUs 3alllUThl MIpaB U 0e30IMMacHOCTH AIOJIEH, MOaABEPT-
HYTBIX JOMAaITHEMY HAaCHAHIO.

OmHako pelleHHe OpPoOAEMBbI AOMAIITHET0 HAaCHAWUSA HE OTPaHUYUBAETCS
AeHACTBUSMH TOABKO TOCYJapCTBEHHBIX opraHoB. OOIecCTBO B IIEAOM U €ro
rpaskaHe UTPaloT BaKHYIO poAb. OOILIeCTBEHHBIE OpPTraHHU3allUuU, OAATOTBOPU-
TeAbHbI€ (POHIBI, aKTUBUCTBI U BOAOHTEPHI MOTYT OKa3aTh 3HAYUTEABHYIO IIO-
JEPXKKY KepTBaM [OOMAIIIHErO0 HAaCHAUd, IIpeaasarasd IICHUXOAOTHYECKYIO IIO[-
[EPKKY, IOPUANYECKHE KOHCYABTAIINN U MaTepPHaAbHYIO IIOMOIIE [2].

BakHO mpocBemaTh U IOBBIIIATE OCBEAOMAEHHOCTE OOIIlecTBa O IIpodae-
M€ [IOMAIITHETO HAaCHUAUL. ITO MOXKHO CIAEeAaTh C IIOMOIIBI0 00paszoBaTEABHBIX
IporpaMm B IITKOAAX, YHUBEPCHUTETAX M ODIIECTBEHHBIX MECTaX, a TaKxKe depe3
cpeacTBa MacCOBOM WHQOPMAIIMM U COIHaAbHBIE CeTH. YeM O0oablile AroaeH
3HAIOT O IIPU3HAKAX U MOCAEACTBUSX MOMAIITHETO HACHUAHWS, TE€M OOABIIIEe BO3-
MOXKHOCTEH [IASI €T0 IpeaoTBpAalIleHUsd U 00phObI C HUM.

BrIBOozm cocTOoUT B TOM, UTO AOMAlllHEE HAaCHAHE — Cepbe3Has IIpobaeMa,
TpeOyioliass BHUMaHHUdA CO CTOPOHBI o0IIecTBa u rocygapcrBa. OHO HAHOCHUT
Bpen He TOABKO OTAEABHBIM AIOAAM M UX CEMbsIM, HO M OOIIECTBY B II€AOM, Hera-
THUBHO BAHWSS Ha 30POBbE, OAArOCOCTOSHHE U pa3BUTHE. B CBSI3U C 9TUM HEO0O-
XOAUMO IPUHHUMATh KOMIIA€KCHBIE MePhI 110 IIPO(PHUAAKTHKE U 6oprbe ¢ momalil-
HUM HaCHAWEM, BKAIOYAs 3aKOHOJOATEABHOE PETYAUPOBAaHUE, IIOBBIIICHHE HH-
POPMUPOBAHHOCTH HACEAEHUS, COIIMAABHYIO MOAAEPIKKY KEPTB U HX CEMEH,
YCHUAEHHE POAH OPTraHOB BAACTH U OOIIECTBEHHBIX HHCTUTYTOB. TOABKO COB-
MECTHBIMH YCHAUSMHU TOCYyAapCTBEHHBIX OPraHOB M 0OOIIleCTBa, BO3MOXKHO, CO-
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3maTh 0e30macHOe U FapMOHHUYHOE OOIIECTBO, TAe KasKIbIH YeAOBEK Oymer 3a-
IITUIIIEH OT HACHAUS U CMOXKET PEaAn30BaTh CBOU IpaBa U CBOOOIHI.
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Domestic violence is physical, psychological, economic or sexual violence
perpetrated by one family member against another within the family or close
circle of relationships. Domestic violence is an integral part of a wide range of
human rights violations and is one of the most widespread forms of violence in
society. Unlike violence in society, domestic violence occurs within the walls of
the home and often remains hidden from the outside world. Domestic violence
is characterized by repeated and systematic actions that violate the rights and
dignity of the victim and threaten his or her life, health and well-being. Such
forms of violence include physical violence, psychological humiliation, econom-
ic domination, control of freedom of movement, sexual harassment and rape.
Victims of domestic violence are women, children, adolescents, the elderly and
the disabled, but most often women and children. Domestic violence often has
long-term negative consequences for the physical and mental health of victims,
as well as for society as a whole, including social and economic consequences
[3, p. 62].

One of the characteristics of domestic violence is that perpetrators are
difficult to identify and prosecute. Victims often experience fear, shame and
guilt and therefore cannot seek help or report it to law enforcement agencies.
In addition, socio-cultural and economic factors can also influence the iden-
tification of cases of domestic violence and responses to them. Therefore, an
effective fight against domestic violence requires a comprehensive approach
that includes not only legislative measures and legal protection, but also so-
cial support for victims, prevention and public education on this problem.

Legislation and legal mechanisms play a key role in the fight against do-
mestic violence. Many countries have special laws defining domestic violence,
ensuring protection for victims and punishing perpetrators. These laws provide
legal mechanisms for holding perpetrators accountable and provide protection
measures for victims [1].

Effective combating domestic violence also requires social support for vic-
tims and prevention in society. In addition to legislative measures, it is neces-
sary to provide social services for victims, including counselling, psychological
support and access to shelters. Preventive measures should include education-
al campaigns and public awareness of the harm of domestic violence in order
to reduce stigma and raise awareness of assistance options.

Legislation plays an important role in combating domestic violence by
providing legal mechanisms to protect victims and hold perpetrators ac-
countable. Many countries have specific laws and regulations aimed at pre-
venting and addressing domestic violence. These laws typically include defi-
nitions of domestic violence, protection of victims, and punishment of perpe-
trators.

Laws typically include mechanisms to assist victims of domestic violence,
such as issuing arrest warrants and temporary restraining orders. These
measures are aimed at ensuring the safety and protection of the victim from
further actions by the perpetrator.

An important element of the law is the punishment for domestic violence.
Depending on the severity of the offense, punishments include administrative
fines, administrative arrest, correctional, compulsory, or forced labor, as well
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as restriction or deprivation of liberty. These measures are designed not only to
punish the perpetrator, but also to prevent repetition of violence, as well as to
develop such qualities that can ensure strict compliance with social norms and
rules of public morality. However, the effectiveness of the law in combating
domestic violence may depend on its application and enforcement. An im-
portant aspect is the training of law enforcement and judicial officials in the
specifics of such cases and the need for their special and ethical approach to
proceedings related to domestic violence and ensuring a fair trial for all parties.
It is also necessary to take into account the specific cultural and social context
that may influence the perception and response to domestic violence in differ-
ent societies [2].

To effectively prevent domestic violence, it is important to conduct pre-
ventive measures and prevent violence at an early stage. This includes educa-
tional programs for adolescents and adults about the harm of domestic vio-
lence, as well as how to seek help and support. In addition, it is necessary to
develop programs on training in conflict resolution and communication skills
to reduce the likelihood of violence in relationships.

Prevention and prevention of domestic violence play an important role
in ensuring the safety of the family and protecting its members from poten-
tial threats. One of the main areas of prevention is educational activities
aimed at raising public awareness of the problem of domestic violence, its
consequences and methods of prevention. These are information campaigns,
seminars and trainings aimed at increasing the level of knowledge and skills
in the field of family relations and conflictology. Another important aspect of
prevention is social support for families and their members. Social support
programs include counseling, psychological support and access to legal as-
sistance for those who face domestic violence. Providing social support helps
reduce tension in family relationships and prevent conflicts that can lead to
violence [5, p. 47].

Early detection and intervention in situations where there is a potential
threat of domestic violence is also an important element of prevention. This
can be achieved not only through preventive measures aimed at strengthening
family relationships and resolving conflicts, but also by organizing a crisis in-
tervention system, including a network of support and protection services.
Such an approach allows for timely prevention of violence and protection of
potential victims.

Prevention and prevention of domestic violence require a comprehensive
approach, including educational, social and crisis measures. Effective preven-
tion is aimed not only at preventing incidents of violence, but also at forming
healthy and safe family relationships in society. This includes educational pro-
grams, support for families affected by violence, and providing crisis assistance
to victims.

Government agencies, as well as society, play a vital role in combating
domestic violence. Government agencies, and first and foremost, social ser-
vices, must ensure effective enforcement of legislation, protect the rights of vic-
tims and hold perpetrators accountable within their competence. They must
ensure effective investigation of cases of domestic violence and provide victims
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with the necessary support and protection. In addition, society must actively
support victims of violence, condemn perpetrators and promote non-violent
methods of resolving conflicts in the family [4, pp. 57-59].

The Investigative Committee of the Russian Federation, which has the
authority to investigate and prosecute persons who have committed domestic
violence, also plays a key role in the fight against domestic violence.

As part of its activities, the Investigative Committee of the Russian Fed-
eration takes the following actions to combat domestic violence: it accepts and
processes applications and complaints about cases of domestic violence, and
also carries out operational actions and investigative measures to collect evi-
dence. Accordingly, it interrogates victims, witnesses and suspects, draws up
protocols for the detection of traces of violence and prepares materials for
submission to court and bringing perpetrators to justice. All these measures
are aimed at protecting the rights and safety of all family members and pre-
venting the recurrence of such crimes. Thus, the Investigative Committee of the
Russian Federation participates in the prevention, investigation and punish-
ment of this type of crime, to ensure the protection of the rights and safety of
people subjected to domestic violence.

However, the solution to the problem of domestic violence is not limited
to the actions of state bodies alone. Society as a whole and its citizens play an
important role. Public organizations, charities, activists and volunteers can
provide significant support to victims of domestic violence, offering psychologi-
cal support, legal advice and financial assistance [2].

It is important to educate and raise public awareness of the problem of
domestic violence. This can be done through educational programs in schools,
universities and public places, as well as through the media and social net-
works. The more people know about the signs and consequences of domestic
violence, the more opportunities there are to prevent and combat it.

The conclusion is that domestic violence is a serious problem that re-
quires attention from society and the state. It harms not only individuals and
their families, but also society as a whole, negatively affecting health, well-
being and development. In this regard, it is necessary to take comprehensive
measures to prevent and combat domestic violence, including legislative regu-
lation, raising public awareness, social support for victims and their families,
strengthening the role of government bodies and public institutions. Only
through the joint efforts of government bodies and society can we create a safe
and harmonious society where every person will be protected from violence and
will be able to exercise their rights and freedoms.
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AHHOTanHuA. B AeKIIMN pacCMaTpHUBaeTCs SBOAIOINSA U 3HAYEHHE ITPABOBBIX HOPM,
IIPOCAEIKHUBAETCSI X IIPOUCXOKAECHHE OT BO3HHUKHOBEHUS H HCTOPHUYECKUX IIEPEXO0I0OB
K COBPE€MEHHBIM IIPAaBOBBIM CHCTEMaM. ABTOP aHAAMUZUPYET Pa3AHYHe MEXKIy IPaBOBBIMH
HOPMaMH U APYTHMHU COIIMAABHBIMHU HOPMAaMU, MOAYEPKUBAETCI UX (popMaAsbHAasl OIpese-
AEHHOCTH U obecriedeHre CODAIOZIEHUS IIOCPENCTBOM I'OCYyJapCTBEHHOM BAACTH. B aekimn
HCCAEAYIOTCS PA3AMYHBIE OIIPENEACHUS IIPABOBBIX HOPM, IIPENAOKEHHBIE TEOPETHKAMH
IpaBa, IOIePKUBAETCS UX POAb B (DOPMHPOBAHUU ITOBEICHHUS Y€AOBEKA U ITOAIE PIKAHUH
COLIMAaABHOTO TIOpsiika. Kpome Toro, B Hell pacCMaTpHBAaIOTCS CTPYKTYPHbIE KOMIIOHEHTHI
IIPABOBBIX HOPM, BKAIOYAs THIIOTE3Y, AUCIIO3UIIUIO U CAHKIIUIO, 4 TAKXKe X B3aUMO3aBH-
CHUMOCTB B paMKax IIPaBOBO# cHucTeMbl. CIIeIIHaAbHO PacCMaTpPUBAIOTCH PA3AHMYHBIE METO-
OBl IIPECTABACHHS IIPABOBBIX HOPM B 3aKOHONATEABHBIX aKTaxX, TaKhe KaK IIPSMOM
U KOCBEHHBIH ITOOXOMbI, 4 TaKXKe KAACCHU(PUKAIHs IIPABOBBIX HOPM II0 COAEP3KAHUIO,
IIpeIMETY PETYAHPOBAHUS, XapaKTepy, METOaM PETYAUPOBAHUSA U BPEMEHHOMY OXBATY.

KaroueBble CAOBa: HOpMa IIpaBa, COLHMAABHBIM MOPSOOK, TOCydapCTBEHHASd
BAACTBh, THIIOTE3a, AUCIIO3UIINS, CAHKIIUI.

3y4eHHEe TeMbl OCTaéTcs KpailiHe aKTyaAbHbBIM B COBPEMEHHOM O00-

IIIECTBE, TIOCKOABKY IIPaBOBBbIE HOPMBI ITPEACTABASIOT COOOH OCHOBY

PYHKIIMOHHUPOBAHUA IIPABOBOrO IHOpdaKa. B ycaoBHAX OBICTPOTO

Pa3BUTUL U U3MEHEHUUN B COLIMAABHOM, DKOHOMHNYECKON U ITOANUTHU-

4yecKo#l cdepax, MOHUMAaHHE HOPM IIpaBa CTAHOBUTCS KAIOYEBBIM
SAEMEHTOM ODOecIiedeHtsI CTAOMABHOCTH U IIPEACKa3yeMOCTH B OOIIlecTBe. ITO
II03BOASIET T'pazKiaHaM, OpraHH3allUgM U TOCYyJapCTBEHHBIM HHCTUTyTaM 23¢-
EeKTUBHO B3aHMMOAEHCTBOBATh, PETYAHPYs CBOHM OTHOIIIEHHS B COOTBETCTBUU
C YCTAHOBAE€HHBIMU 3aKOHAMH.

H3ydyeHre HOpPM IpaBa TaKKe CIIOCOOCTBYET Pa3dBUTHUIO IIPABOBOH KYABTY-
prI B ob1irectBe. Yem 60aee OCBeIOMAEHBI TpazkaHe O CBOUX ITpaBax U obg3aH-
HOCTSIX, TeM OoA€ee OTBETCTBEHHBIMU U AKTUBHBIMHU OHH MOTYT OBITH B CBOHX
OEUCTBUSIX. ITO BAXKHO A MOAMEP>KAHUSI I'PasKIaHCKOH OTBETCTBEHHOCTH, CO-
OAIOZIEHUS 3aKOHOB U 3aIlIUTHI IIPaB U CBOOO KasKI0r0 YAeHa obIlecTBa.

Boaee Toro, B COBpeMeHHOM MUpe, TAe UHPOPMAIUsSI AETKO AOCTYyITHA 4e-
pe3 UHTEPHET U COIlMaAbHbIE MeaUa, 3HAHHE HOPM IIpaBa IIOMOraeT rpaxkaaHaM

*
AGaszexoBa 3apema H3MaHAOBHA, MATUCTD IIpaBa, IOPHCKOHCYALT DOHIA Pa3BUTHUSI
opuandeckoro oopaszopanuda. Email: t.zarema2013@yandex.ru
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OPHEHTHUPOBATHCS B PA3HOOOPA3HBIX ITPABOBBIX CUTYAIUSIX U 3aIIHIIATE CE0s OT
BO3MOXKHBIX HEIOOPOCOBECTHBIX AeHCTBUN. DTO 0COOEHHO BaXKHO B KOHTEKCTE
3aIUThl IPaB MEHBIIMHCTB, IIPEAOTBPAIlleHUS JUCKPUMHUHAIIUN U 00ecTIieYeHUS
paBeHCTBa Iepen 3aKOHOM JIAS BCEX YAEHOB O0IIeCTBA.

Takum 06pa3zoM, aKTyaAbHOCTh U3YUEHHUS TE€Mbl HEOCIIOPpUMAa B COBPEMEH-
HOM OOIIIeCTBe, T/ie IPaBOBOE PETYAHPOBAHUE UTPAET KAIOUEBYIO POAB B obecrie-
YEeHUU CTAOHMABHOCTH, CIIPABEOANBOCTHY U 3alllUTHI ITPAB IpPaskaaH.

leHe3uc mpaBOBBIX HOPM MOZKHO IIPOCAEAUTH C UCTOPUYECKHMU IIEPEXO-
JaMU, KOT[a YeAOBeYeCKHe COOOIeCTBa MEePEXOAUAU OT IIPUMHUTHUBHON 3KOHO-
MHKH, TAKOH KaK 0X0Ta U COOUPATEABCTBO, K 00A€E CAOXKHBIM METO/IAM BEICHUS
CEABCKOT0O XO0O38MCTBA, YTO O3HAMEHOBAAO IIEPHUOM, U3BECTHBINM KaK «HEOAUTH3A-
musi». OTa OOLIeCTBEHHAS 3BOAIOIMUA IIOTpedoBasa PEryAupPOBaHUS MEXKAUU-
HOCTHBIX OTHOIIEHUM, YeMy CIIOCOOCTBOBaAW BO3HHKHOBEHHE IIPOU3BOIUTEAB-
HOM 3KOHOMHKU M Pa3BUTHE TOPOAOB-TOCYAAPCTB U APYTrUX (POpM HpaBAEHUS.
OBoAOIIMA CeMeHHO#H, OpadyHOM, AYXOBHOW U COI[MAABHOUM AWHAMHKH B aAb-
HelreM crnocob6cTBoBasa POPMUPOBAHUIO ITPABOBBIX HOPM.

HopwMmbl, copepzkaiipie B cebe PYKOBOASIIHE HPUHIUIIBI A MHOXKECTBa
COIIMAABHBIX pPoOA€l, Ha3bIBAIOTCSI MOHOHOPMaMH. OTH HemuddepeHIInPOoBaH-
HblE IIpaBHAA IIOBEAECHUL, PETYAUPYIOIHE PA3AUYHBIE COIIMAABHBIE OTHOIIEHUS
(sxoHOMUYECKUE, OpadHble, POACTBEHHBIE, MOPaAbHBIE, STHYECKHE U T.H.), OBIAU
pacrnpocTpaHeHbl B JOTOCYAAPCTBEHHBIX COODOIIECTBAX, IPUMEPOM UEMY CAYZKAT
3aKOHbI XaMmyparnu. OTAn4YHe IPaBOBBIX HOPM OT MOPAABHBIX UAU COILIMAABHBIX
HOPM 3aKAIOYaeTcs B UX (POPMAaABHOM ONPEeNeA€HHOCTHU U KOAU(PUIINPOBAHHOM
obecrieyeHUH COOAIOAEHUS ITOCPEACTBOM ITUCHMEHHOMH (POPMBI, IPUYEM KAIOUE-
BBIM OTAHYHUEM SIBASETCS CIIOCOOHOCTH TOCyapCTBa ITPHUHYXKIATH CYOBEKTOB
IpaBa K UX COOAIOAEHUIO.

OmHUMHU H3 OPEBHEHIINX PETYAITOPOB OOIIECTBEHHBIX OTHOIIEHHIH, BO3-
HHUKIINHNX IPAKTHUYECKH OMHOBPEMEHHO C OOBbIYAsIMHU U BBICTVIIMBIIHNMU B KAQ4ECTBE
IIPEAIIOCHIAOK COBPEMEHHBIX IIPABOBBIX HOPM, IIPU3HAIOTCS PEAUTHO3HbIE HOPMBI.

[Ipu M3y4yeHUH PEAUTHO3HBIX HOPM BasKHO OTMETHTH HUX Pa3HOOOPa3HYyIO
IIPUPOAY, CPOPMHUPOBAHHYIO MHOXKECTBOM CYIIIECTBYIOIINX U UCTOPUYECKUX pe-
AUTHUO3HBIX [ABUXKEHUU U UOEOAOTUMN. OTHU HOPMBI BBITEKAIOT U3 OCHOBHBIX
IIPUHIIUIIOB KOHKPETHBIX PEAUTHO3HBIX BEPOBAHUN, pa3AHYalollUXcd II0 CBOEU
IIPUMEHUMOCTH K ITOCAEIOBATEAIM PA3AUYHBIX KOH(PECCUH.

BHeriHe peAUTHoO3HBIE HOPMBI OepyT CBO€ HAYaAO B PA3AWYHBIX CBSIIIEH-
HBIX TEKCTaX U PEAHUTHO3HON AHUTEpPAType, BOIIAOIIAS 00s3aTeAbHBIE 3aIIpPeThl,
00513aHHOCTH, Pa3pelleHUsa U ITPEeaITHCaAHUS.

CB4ILIEHHBIN CTATyC 3TUX HOPM HCTOPUYECKH OKAa3bIBaA 3HAYUTEABHOE BAM-
sSHHEe Ha ODIIeCTBa, TZle PEAUTHs MMeAa CHUABHOE BAHSHUE. B TO BpeMs KaK peAH-
THs [POAOAYKAET OKAa3bIBATh BAUSHHE BO MHOTHUX OOIIIECTBAX, €€ BAUSHHE ITOCTe-
TIEHHO OcAabeBaeT, 4acTo IOePKHUBaeMoe CKopee TPaaullued, 4eM IT0JANHHOM
JQYyXOBHOHM IIPeJaHHOCTBIO UAHU CTPAXOM Mepe 003KEeCTBEHHBIMH ITOCAEICTBUSMH.

TakuM 00pa3oM, BO3HHKAET KPATKOE OIIPEIEACHHE PEAUTHO3HBIX HOPM:
OHU BKAIOYAIOT B cebd HaAOOp PYKOBOALAIIMX ITPHUHIIHIIOB, M3A0KEHHBIX B CBs-
IIeHHBIX [IMCaHUSIX, PETryAHPYIOIINX OTHOLIEHUS BEPYIOIINX C 00XKECTBEHHBIM,
CTPYKTYPY U (PYHKIIMHU PEAUTHO3HBIX HHCTUTYTOB, a TAKXKE COIMAaAbHbIE B3aU-
MOAEHCTBUA MEXK/AY BEPYIOIMMHU U C HEBEPYIOIIUMH [12].
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3HayeHHe IIPaBOBBIX HOPM 3aKAIOYaeTCd B UX POAM CTAOHAU3ATOPOB 00-
IIECTBEHHBIX OTHOIIEHUH, 00eCIIednBaronUX IPeACKa3yeMOCTb ITOBENEHUS AO-
nei. Iloompasa oxxugaHuda CTaHAAPTHOIO IIOBEAECHUA CPEAN WHAUBHUIOB, IIPABO-
Bble HOPMBI CIIOCOOCTBYIOT YCTAQHOBAEHUIO CTAOMABHBIX COIIHAABHBIX ITO3UIIMH
U KyABTHUBUPOBAHHUIO T'apMOHWYHBIX OTHOIIEHHH. OHU o06ecredyuBaroT OCHOBY
AL TIOHUMAaHUS U IIPEABOCXUIIIEHUS [TOBEIEHUS APYTHUX YAEHOB 00IlleCTBa, TEM
caMbIM CIIOCOOCTBYS COIIMAABHOM CIIAOYEHHOCTH.

CTOAKHOBEHHE U II€PECEYEHUE IIPaBOBBIX HOPM C APYTHMMU HOPMaMH, Ta-
KUMH KaK ITOAUTHYECKHE HAU 3KOHOMHUYECKUE, SIBASIOTCS OOBIYHBIM SIBAEHUEM
B COBPEMEHHOM oO0IIecTBe. JTO B3aUMOJAEHCTBHE MOXKET IIPOIBAATHECS B pas-
AWYHBIX (popMax, BKAIOYAd COTPYAHHUYECTBO, KOH(PAUKT HAM B3aHMHOE yCHAE-
HUeEe, B 3aBHCHUMOCTU OT OOIIECTBEHHOTO CO3HAHUS, AUHAMHUKH BAACTH U UCTO-
pHYECKOro KOHTeKCcTa. Hammpumep, cooTHOIIEHHE MEXXKAy S9KOHOMUYECKHMH H IIpa-
BOBBIMHU HOPMaMH OTPazKaeT CTEIEHBb BMEIIATEABCTBA I'OCYyAapCTBa B 9KOHOMU-
Ky U €ro II€AH, TaKHE KaK PEryAUPOBAHHE DKOHOMHYECKOM NEATEABHOCTH HAU
3alyTa IIpaB AUYHOCTH.

IIpaBoBBIE HOPMBI OKa3BIBAIOT AOMHHHUPYIOILEE BAHUAHUE, OUPaHHUYNBALA
IIOAUTHUYECKYIO BAACThb U IOAJEPKUBAL IIpaBa Y€AOBEKA, BBICTyIIasd B Ka4e€CTBE
KpPaeyroAbHOIO KaMHSI COLIMAABHBIX HOPMATHBHBIX cucTeM. OHH peryAupyrroT
PYHKIITMOHHUPOBaHNE KOMIIOHEHTOB O0IIecTBa, obecrieurnBas cbaraHCHPOBAHHOE
pacrpeneseHe BAACTH U CIIOCOOCTBYS AEeMOKpPaATHYECKOMY pa3BUTUIO. [IpaBo-
Bbl€ HOPMBI HE TOABKO AUKTVIOT AOIIyCTHMOE IIOBEAECHHE, HO U O4YE€PYHUBAIOT
rpaHuNbl UHAUBHUAYAABHOM CBOOOABI B KOHKPETHBIX KOHTEKCTaX, OXBaTbIBas
KaK BHYTPEHHUE, TaK U BHEIIHHE CBOOOMIEI.

Omnpeneadroiiell XapaKTePUCTUKON IIPAaBOBBIX HOPM dBAIETCH HUX HaMe-
PEHHOE INIPOHCXOXKAECHUE, MPEACTABALIOIIEE KOAAEKTHBHYIO BOAIO JOMHHUPYIO-
X CHA obOIecTBa. OHU IpenHa3Ha4dYeHBI JAS PETYAUPOBAHUS MIMPOKOIO CIIEK-
Tpa OOIIleCTBEHHBIX OTHOIIEHHH M MNPUMEHUMbl K HHAUBHUAAM, 00AaJaIONIUM
OOIIIMMHU XapaKTEPHUCTHKAMHU, OTHOCIIIUMUCH K HUX COLMAABHBIM poAsM. B ot-
AUYHE OT AUPEKTUB HAU IIPHUKA30B, [IPABOBBIE HOPMbI BOZHHUKAIOT B PE3YyAbTATE
CO3HATEABHBIX, BOAEBBIX AeHCTBHUH YeAOBeKa, CAyzKa OTpaskeHHeM OOIIeCTBEeH-
HBIX LIEHHOCTEH U yCTPEMAEHUH [5].

C TedyeHHEM BPEMEHH B IOPHUAUYECKOH AUTEpPATypPE MPEOAarasnuch pa3Anud-
HbIE OIIPeNEeA€HUS IIPABOBBIX HOPM. UTOOBI IIPOCAEOUTH DBOAIOIIHIO 3TOTr'O ITOHS-
THUHG B pa3Hble UCTOPHUYECKHUE IIEPUOABI, AaBalTe PaCCMOTPUM HECKOABKO TOYEK
3peHUd.

H.M. KopKyHOB nog4epKUBaA, 4YTO IIPpaBOBbI€ HOPMBI IIPEXKIE BCETO IIPEL-
CTaBASIIOT CODOOM «CYIIIHOCTHh HOPMBI MOAYKHOIO», II0 CYTH, (PYHKIIMOHHUPYS Kak
OUPEKTUBBI. AHAAOTUYHBIM oOpa3oM, C.A. MypoMIieB OomucaA IIpaBOBbIE HOPMBI
KakK IIpaBHAAQ, YCTAHABAMBAIOIINE T'PAHULILI U METOABI 3AllUTHI IIPABOOTHOIIIE-
HUN, peryAupyemble OOIIeCTBEHHBIM CO3HAHHWEM, 3aKOHOJATEABHBIMH aKTaMHU
U OIIBITOM IIPAKTHUKYIOIUX IOPUCTOB. ['.P. lllepiieHeBUY ONIIPENEANA IIPABO KaK
HOPMAaTUBHBIE AaKTbl, UCXOAAIIME HEIIOCPEACTBEHHO OT I'OCYAAPCTBEHHOM BAa-
ctu. AWM. Ilerpaxkunkuili paccMaTpuBaas IIpaBOBble HOPMBI KaK IIPOAYKT 3THYE-
CKOT'O OIIbITA, OTPAazKaIOIHN CBA3b MEXK/AY NJOATOM H BAACTBIO.

JIOpEBOAIOITMOHHBIE POCCHMCKHE TEOPETUKHU IIpaBa B IIEAOM CXOAHAUCH BO
MHEHUH, YTO IIPABOBbIE HOPMBI 3aKAIOYAIOT B ce0e KaK 00I3aHHOCTH, TaK U II0A-
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HOMO4YHSI. BOABIIIMHCTBO YYE€HBIX pacCMaTpPHUBaAW HOPMBI KaK PYKOBOILAIIME
IPHUHIUIEI IIOBEAEHUH, UCXOALIINE OT TOCyAapCcTBa.

B coBeTCKyr0 M IIOCTCOBETCKYIO 3IIOXH IIPOMAOAYKAAUCH CIIOPBI II0 IIOBOMY
onpeneacHud nmpaBoBbIX HOPM. [I.M. Ctyyka mpoBoauA pa3andue MeXAy IIpaBoO-
BbIMH HOPMaMH U 3aKOHaMM, XapaKTepudyd HX KakK obg3aTeAbHble ITpaBHAA,
YCTaHOBAEHHBIE I'OCYyapCTBOM U OTHOCHIIIMECS K IIPaBOBBIM BoIlpocaM. [lasee oH
Pa3MBIIIIAGA O B3aUMOCBS3H MEXAYy MaTE€PHUAABHBIMH OTHOIIIEHUSIMHU U HIEOAOTH-
YeCKUMHU dAeMeHTaMu mpana. [locaemyromne oOCyKaeHUS YTOUYHUAN KOHIIEIITHUIO
IIPaBOBBIX HOPM, IIPEACTABUB HX B KQ4ECTBE MOJAEAEH OIITUMAaAbHOTO IIOBEAEHUS,
00s13aTeABHBIX IIPABHA, ITPEAIIUCEIBAEMbBIX TOCYAaPCTBEHHBIMI OPTaHaAMU JIASI pe-
TYAUPOBAHUS OOIIECTBEHHBIX OTHOILIECHHUH, W IOPUANYECKH 3aKPEIACHHBIX ITPHH-
IIUIIOB, ONIPEAEASIONINX AEUCTBHUS U YTOAOBHYIO OTBETCTBEHHOCTb.

CoBpeMeHHbBIE YyYEHBIEC-IOPUCTHI, IIPHUAECPKUBAIOIIUECT ITO3UTHUBUCTCKON
TOYKH 3PEHHI, B IIEAOM COTAACHBI C T€M, YTO IIPaBOBBIE€ HOPMBI — 3TO YHUBEP-
CaAbHO 00si3aTeAbHbIE IIPaBHAA, PETYAUPYIOLIHE IoBeAeHHe, (POPMaAbHO OIIpe-
JEeA€HHbIE U 3allUIllaeMble TOCYOapCTBOM OAS PETYAUPOBAHUS OOIIECTBEHHBIX
B3auMOIeHCTBHUH.

OpnHako B HEAAaBHEU AUTepaType KPUTHKYETCHd HOPMATHBHO-IIO3UTUBUCT-
CKOe MOHUMaHMWe MIPaBOBBIX HOPM, BBICTyIalollee 3a Ooaee ITMpoKUi, Goaee
KOHTEKCTYaAU3UPOBAHHBIN IIOAXOM, YYUTHIBAIOIINMN COIIUAABHBIE peasru. ABTO-
PBI BBICTYIIAIOT 3a «COLIMAAM3AIUIO» HOPM U IIOAYEPKHUBAIOT POAB TOCyJapcTBa
B UX CO3[IaHHUU U OOECIIeYeHUU COOAIOEHUS.

Hammpumep, B.C. HepcecaHnii paccmaTpuBaeT IIpaBOBblE HOPMBI KaK IIpaBU-
AQ, PETYAHUPYIOIHE OOIIIeCTBEHHBIE OTHOIIEHUS, IIPEAITMCHIBAIOIIME IIpaBa U 00s-
3aHHOCTH IPHU OIPENEAEHHBIX YCAOBHUSAX, C IIOCAEACTBUAMU 3a HECOOAIOOEHUE.
A.B. TloagkoB u E.B. TumMmoninHa mpoBOAST pa3AudUe MEXKAY COILIMaAbHO-IIpa-
BOBBIMU HOPMAaMHM, BBITEKAIOIIUMHU U3 IOPUAUYECKHX TEKCTOB, U COLIMAABHBIMU
IIpaKTHKa U TOCyapCTBEHHBIE ITPABOBBIE HOPMEBI, B IIEPBYIO O4YE€pPEAb YCTAHOB-
A€HHBIE AU CAHKIIMOHHUPOBAHHBIE TOCYIapPCTBOM.

HN.A. YecTHOB xXapakKTepHU3yeT IIpaBOBble HOPMBI KakK (OpMy [AHUaAOra,
IPEACTABASIOIIYI0 B3aMMO3aBHCHUMOCTh MEXKAY HHAWBHUIAMH W CTPYKTypamu,
OIIOCPEAOBAHHYIO COILIMAABHBIMH PEIIPE3€HTAIIUIMHU.

XoTs KaxKOoe OIIpeeAeHUe MaeT LEeHHYI0 HMH(OPMAIIUIO, CAOKHO COTAa-
CUTBCS UCKAIOUYHUTEABHO C KaKoi-AuOO0 omHOM mHTepIriperanueii. OmqHaKO BasKHO
IIpH3HaBaTh MHOTOTPAHHBINM XapaKTep IIPaBOBBIX HOPM M HX KAIOYEBYIO POAb
B OpraHHU3alliH U PETYAHPOBAHUHN OOIECTBEHHBIX OTHOIIIEHHH, COAEHCTBHU pa-
BEHCTBY U cripaBemauBocTtHd [10].

[IpUHATO BBIAEAITH CAEAYIOIME IPU3HAKH HOPMBI IIpaBa:

1) I'ocyoapcmeerHo-enacmHsblil xapakmep. HopMa, Kak mpaBUAO TIOBEE-
HHUd, BCErga HCXOOUT OT TOCyAapcCTBa, OaKe B TOM CAydae, €CAU TOCydapCTBO
CaHKIIMOHUPYET, TO HAM HWHOE IIPaBUAO IIOBEAeHHS. Bce ke 5TO mpaBHAO IPHU-
3HAEeTCs TOCyZapCTBOM, a 3HAYUT BbIpaxkKaeT I'OCYJapCTBEHHYIO BOAIO, OIIUPAET-
CS Ha €T0 MOIIb.

2) dopmanvHas onpedesieHHocms. HopMa oHa HMMeeT BHEIIHIOI (opMy
BBIPaKEHUH, TO €CTh (PUKCHUPYyeTCd B HCTOYHUKAaX mpasa. [IpaBoBbIMU OymayT
CUYUTATBCS HOPMBI, 3aKPEIIA€HHBIE B CACAYIOIINX UCTOYHUKAX: HOPMaTUBHBIE IIpa-
BOBBI€ aKThI (HallpUMep, KOHCTUTYLIHS; 3aKOHBI U ITIOA3aKOHHBIE aKThl); MEXKIyHa-
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POHO-IIPABOBBIE MOKYMEHTHI (OTOBOPHI, COTAAIIIEHNS, KOHBEHIIUHA U Op.); IpaBo-
BbIe 00bIYau; HOPMAaTHUBHBIE JOTOBOPhI. HopMa nmpaBa BbIpazkeHa B MHCHEMEHHOM
BHUE, CTPOrO OIPeaeA€HHBIMH CIIOCOOaMU.

3) IIpeocmasumenvHo-obsi3blearowuti xapaxkmep. Hopma mpaBa mpeno-
cTaBAsdeT CYyOBEKTUBHBIE ITpaBa U HaaaraeT opuaudeckue obsizaHHocTu. OmHa-
KO Ke, 3To He Bcerga Tak. CyIIeCTBYIOT HOPMBI CHEIMAaABHOIO AeHCTBUS
(HOpPMBI, KOTOPBIE OAIOT OIIPEAEACHUE ITPABOBBIX ITOHATHH MAW HOPMBI, PeIIaro-
1Y€ IPOTUBOPEYHS B AEUCTBUSAX APYTHUX NPaBOBBIX HOpM). O HUX MBI eI¢ I10-
TOBOPHUM II033KE.

4) ObweobazamenvHocmsb. Hopma mmpaBa AedcTByeT Ha Bcex 0€3 HCKAIO-
YeHUs U [pearosaraeT BO3MOXKHOCTD ITPUHYIUTEABHOT'O OCYIIECTBACHUSI.

5) Cucmemrocms. Kak u mpaBo B IIEAOM, OTAMYAETCS CUCTEMHOCTBIO, TO
€CThb AeHCTBYIOT KOMIIA€KCHO, B cucreme. Kaxkmas HopMa MOOIIOAHSAET APYIVIO,
UX OPEeAITHCcaHie B3aUMOCBSI3aHO U TOABKO COBOKYITHOCTH HOPM ITO3BOASIET OCY-
LIECTBASTH ITPABOBOE PETYAHPOBaHHE B ODOIIECTBE.

B mieaom, Hopma mpaBa — 3TO0 o0Ieob0s3aTeAbHOE, (POPMAABHO OIIpe/ie-
AE€HHOE MIPAaBHAO ITOBEAEHUS TOCTOSTHHOTO MAW BPEMEHHOIO XapaKTepa, pacCyu-
TaHHOE€ Ha MHOTOKpaTHOE IIPHUMEHEHHE, ITPEeIOCTABALIOIIEE AUIIAM CyOBEKTUB-
HbI€ ITpaBa MU Haaaraplllee Ha HUX IOpHAUYECKHEe 00SI3aHHOCTH, KOTOpoe obec-
IeYUBAETCA U CAHKIIMOHUPYETCS rocyaapcTBoMm [4].

[ToHMMaHMe POoAUM M 3HAYEHHs IIPABOBBIX HOPM B JKH3HH YeAOBEKa U 00-
iecTBa TpebyeT pacCMOTpeHUs (PaKTOPOB, YIACTBYIOUIUX B UX (POPMHUPOBAHUH.

Bo-niepBBIX, HOpPMATUBHOCTh B CAMOM IIIHPOKOM CMBICAE ITPUCYIIIA caMoOi
CTPYKTYpPE CyLIeCTBOBaHULA. [[OAMCTPYKTypHAsS U IUKAWYECKasd IIpHUpoaa MaTe-
PHAABHOTO MHPAa OTYACTU AUKTYET HOPMAAU3AIIUIO COIIMAABHBIX CBA3€H U SIBAE-
HUH, B TOM YHCAE€ ITPaBOBBLIX. Hampumep, ce30HHbIE H3MEHEHHUS U IIepernabl
TEeMIIEPATYP BAUSIOT HAa YCTAHOBACHHE HOPM B TPYAOBOM IpaBe, JKHUAUIITHOM pe-
TYAUPOBaHUHM U 00pa3oBaHUN. OTO BAHSHIE MOXKHO Ha3BaTbhb €CTECTBEHHOU 00y-
CAOBAEHHOCTBIO MPaBOBBIX HOpM. CoraacHO TEOPHH STHOTEHe3a, ITPUPOIHAS
cpena popMHpPyeT YeAOBEYECKHE OTHOIIEHHS W B3aUMOMAEHCTBHE C IPUPOIOH.
Cy1iecTBOBaHHE 3THUYECKOM TPYHObl 3aBHUCHT OT COCTOSIHHS €€ 3THOAAH.I-
mradpTHRIX 30H. Mi3aMeHeHus B AaHANIaAdTE MOTYT IPUBECTH K ITOSIBACHHUIO HOBBIX
MOJIEACH TTIOBEOEHUS U JazKe 00pa30BaHUIO HOBBIX 3THUYECKUX TPYIIIL.

Bo-BTOpPBIX, ITpaBOBbIE HOPMBI 110 CBOEH CyTH SBASIIOTCSI COIIHAABHBIMHA KOH-
CTPYKIIUSIMHU, PA3BUBAIOIINMICH B Pe3yAbTaTe YEAOBEYECKOI0 OOIIEHUd U B3aUMO-
aerictBus. OHM BO3HHUKAH M3 €CTECTBEHHBIX ITOTPEOHOCTEH M ITOCTEIIEHHO CTaAUu
abCTPaKTHBIMH MOHSATHSIMU, IIPUMEHUMBIMH KO BCeM coolIecTBaM. EcTecTBeH-
Hble IIpaBa U 00sS3aHHOCTH, TaKHe KaK IIpaBO Ha KH3Hb, CBOOOAY W 3aIlUTy
TEPPUTOPHUH, IIPEBPATHAUCH B OOBIYHBIE HOPMBI, PETYAUPYIOIIHEe IToBeaeHue. [1o
Mepe pa3BUTHL OOIIECTBA 3TU HOPMBI (POPMHPOBAAUCH B PE3yALTATE IMOBTOPSI-
FOIIUXCS COITMAABHBIX B3aUMOAEUCTBUN M IOPUAHUYECKHX IIPEIE/IEHTOB, B KO-
HEYHOM CYeTe KPHUCTaAAU3YSCh B 00IIe00s13aTeAbHbIEe 3aKOHBI. COITMaABHBIN [1e-
TEPMHHH3M AE€KHUT B OCHOBE MPABOBBIX HOPM, BBITEKAIOIIHNX U3 KOAAEKTUBHOTO
HCTOPHUYECKOTO OIThITA U TPaaului obinecTB. [IprMedaTeAbHO, YTO COIIMAABLHBIE
BAUSHHUS (POPMHUPYIOT ITPAaBOBbIE HOPMBI IIOCPEACTBOM PETYAHPOBAHUSA COLIU-
AABHBIX OTHOIIIEHHH, KOTOPbIE, B CBOIO OY€pPeIb, BAUSIOT Ha COAEPIKAHUE U CTPYK-
TYypy 3THX HOPM.
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B-TpeTbux, npu doopMHPOBAaHUN IPABOBBIX HOPM HEOOXOAMMO YIHUTHIBATH
Oroaoruyeckue, IICUXOAOTHMYECKHE U UIEOAOTHYEecKHe (paKTopbl. Broaoruueckue
COOBITHS, TaKMe KaK POKIAEHUE U CMEPTh, a TakK:Ke (PU3NOAOTHYECKHE IT0Ka3aTeAH,
TaKHE KaK KPOBAHOE JAaBACHHE, UMEIOT IOPUANYECKHE ITOCAEACTBUA U paccMarT-
puBarOTCd B KOHCTUTYLIMOHHOM, I'Pa*KIaHCKOM U APYTrHUX oTpacagx npasa. [Icu-
XOAOTHYECKHE (PaKTOpPhl TAaKXKE UTPAIOT OIIPENEACHHYIO POAb, BAMAA Ha co3/a-
HHUE U IIPUMEHEHMHE IIPABOBBIX HOPM, OCHOBAaHHBIX Ha YEAOBEYECKOM BOCIIPHUH-
TUU U SMolugax. KpoMme TOro, UaeoAOrM4YeCKHE BAMGHUH, IIPOUCTEKAIOIME U3
TEOAOTHUYECKUX, ITOAUTHYECKUX U (PHUAOCO(PCKUX MOKTPUH, (POPMUPYIOT IIpaBO-
Bble HOPMBI, OTPazKeHHbIe B MUdax, 3all0BeAIX U HOPMATHBHBIX JOKYMEHTAaX.

Hakoner, mpaBoBble HOPMBI SBAGIOTCA IIPOAYKTAMH HHTEAACKTYAABHOM
U CO3HATEABHOM AEeATEABHOCTH 4YeaoBeKa. HecMoTpsa Ha MX BHEIIHIOK AETEPMU-
HHUPOBAHHOCTB, IIPABOBbI€ HOPMBI ABASIOTCA HE IIPOCTO OTPAaKEHHUEM COLIHaAb-
HBIX OTHOILEHHM, HO PE3YyABTATOM CAOXKHBIX ITPOLIECCOB, YPaBHOBEIIHNBAIOIINX
KOH(MAHUKTYIOIINE HMHTEPEChl U 00IleCTBEHHbIE IIeHHOCTH. Co3maHne MpaBOBBIX
HOPM IIPEAIIOAAraeT IIPEOJOACHHE IIPOTHUBOPEYUBBIX HHTEPECOB U YCTAHOBACHHE
COILIMaABbHO CIIPaBEIAUBBIX CTAHAAPTOB, IIPEAOCTABAAS BO3MOXKHOCTH A9 BKAIO-
YeHHUs MOPAABHBIX U TYMaHHUCTUYECKUX IIPUHIUIIOB B IIPaBOBYIO 6a3y [9].

[IpaBoBass HOpMa CAYKUT (PyHOaMEHTAABHBIM KOMIIOHEHTOM, CPOJHU Oa-
30BOMY CTPOUTEABHOMY OAOKY, B CAOXKHOH CTPYKType mpaBa. IMEHHO 3TH HOP-
MBI OAIOT HaA4YaAO Pa3AMYHBIM OTpPacAdM IIpaBa, MHCTHUTYyTaM M, B KOHEYHOM
cueTe, IPaBOBOM cucTeMe B IieaoM. HopMma npencraBasgeT coboil ycTaHOBAEHHOE
HAHU CaHKIIMOHHUPOBAHHOE IIPAaBHAO ITOBEAECHMd, BBICTYIAIOIIEE B KAa4E€CTBE CO-
CTAaBHOI'0 A€MEHTAa, CIIOCOOCTBYIOIIETO IIEAOCTHOCTU. TakuM obOpas3oM, IIpaBo —
3TO HE MPOCTO €AVHUYHAS CYIIIHOCTB, & CKOpPE€E COBOKYIIHOCTh HOPM, KaxKaad U3
KOTOPBIX UMeeT CBoe cOOCTBEeHHOe 3HaudeHre U ¢opMy. [lomoOHO Kuprimiyam B 10-
Me, OTHOEAbHbIe HOPMBI, OyAydu OOBEIUHEHBI, COCTABALIOT IIEAOCTHOE COZEepIKa-
Hue. Kak nunryT B GOABHIMHCTBE YVIE€OHUKOB, HOpMa IIpaBa SBASETCS IIepPBUY-
HOM, sAeMeHTapHOM YacTUullell/KAeTOYKOM mIpaBa, 3TO AEUCTBUTEABHO TakK, I10-
CKOABKY BCE€ IOPHUAHWYECKHE IIOHATHS, KOHCTPYKIIMH, BCE€ IIPaBOTBOPYECTBO,
IIPOLIECCHI peaAr3aru 1 (POPMHUPOBAHUS IIpaBa HEIIOCPEACTBEHHO CBSA3aHbI C II0-
HATHEM HOPMEI ITpaBa. OHa ycTaHaBAMBAETCS THIIOBBIE, 0000IIIeHHbIE BapUaHTHI
IIOBEIEHUSI B BHAE IpaBHUA o0Ilero xapakrepa. OmHaKO OTaeAbHas IIpaBoBas
HOpMa HAW Ha0Op HOPM He IIpUpaBHHUBAETCH K IIpaBy BO BCEH €ro IIOAHOTE;
CKOpee, IIpaBO OXBATBIBAET T€ HOPMBI, KOTOPbIE BCECTOPOHHE U YHHUBEPCAABHO
BbIPasKaloT OOIIECTBEHHYIO BOAIO, KAACC B XapaKTep.

Boaee Toro, xapakTep IpaBOBbIX HOPM ITPOHU3AH IIIa0AOHAMH U HAXOIUT-
Cd II0Z, BAUSHHEM 5KOHOMHYECKHUX U AYXOBHBIX CTPYKTYpP. Kaxknaa Hopma npu-
obpeTaeT CBOIO 0COOYI0 XapaKTEePUCTHUKY B OoAee MIMPOKUX paMKax IIpaBa.

HopwMmbl nocpencTBoM ux (popMyAHpPOBaHUA MIPeo0pas3yloT UIAEU B peasb-
Hble OTHoIleHud. [Iporecc NpUHATHUSA HOPMBI IOCYyJapCTBOM OTAMYAET €€ KakK
IIPaBOBYIO HOPMY OT APYTHUX COLIMAABHBIX HOPM, IIPEXKIE BCEro, CBOEU oIpene-
A€HHOCTBIO U (POpMaAbHBIM YCTaHOBAEHUEM I'OCYIapPCTBOM.

[IpaBoBasg HOpMAa CAYXKHUT METOAOM BO3AEHCTBHUA Ha OTHOIIEHUd, IIPHU
5TOM €€ METOJ PEeryAUPOBaHUS cOraacyeTcs ¢ obcTodTeAbCTBaMU, 06beMOM pe-
TYAUPYEMBIX OTHOIIEHUN, B3aUMHBIMU O00sI3aTEABCTBAMH U CAHKIIUSIMU 34 BBI-
TIOAHeHUe obsizaHHocTel. [IpaBoBble HOPMBI ITPEAIHCHIBAIOT IIOBEAEHUE, KOTO-
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poe sBaseTcd 00Ile00s13aTEeABHBIM, aJAalITHUPOBAHHBIM HE K OTAEABHBIM AHIAM,
a K y4acCTHUKaM OIIPEIEACHHBIX KaTeropHUi OOIIEeCTBEHHBIX OTHOIIEHUMH. ITHU
HOPMBI, KaK MOZEAH IIOBEAEHHSI, IIOBTOPAIOTCA B CBOEM IIPHMMEHEHHUHU H, BOIIpE-
KU1 HEOIIPEeNEeA€HHOCTH, 00eCIIeYUBaOT I[IOAHBIE TIPABHAA ITIOBEIECHUS.

Hampumep, I'paxkpaHckuil Komekce Poccuiickod Pepepaliivi aBAGETCH IIPU-
MEpPOM HOPMAaTHUBHOI'O IIPABOBOI0O aKTa, COAEPIKAIIETO I[IPaBOBbIE HOPMBI C YETKHU-
MH XapakKTEepPHUCTHKaMM, BCECTOPOHHE PETYAHUPYIOIIUX HWHAWUBHUAYAABHBIE OTHO-
mieHud. JIMHaAMUYHBIA XapaKTep 5BOAIOLIUMH IIpaBa IIPEAIIOAAraeT IIOCTOSHHOE
COBEPIIEHCTBOBAHUE HOPM, OTpazKalolIUX MNOTpeOHOCTHU olliecTBa M ITOBBIIIA-
OIX 3PPEKTUBHOCTh IIPABOBOI0 PEryAHMpPOBaHUA. B3anMocBa3b MeXAy IIpa-
BOBBIMHU HOpPMaMM M Pa3BUTHEM OOIIECTBa IIOAUEpPKHUBAET BaKHEUIIYIO POAB
HOPM B pacCIINpPEHUU AeMOKpPaTHH, YIIPaBAECHHUHU OOIIIEeCTBOM, YKPEIIAECHUHU IIpa-
BOBBIX OCHOB U YAYYIII€HHUH OTHOIIIEHUH C 06IIeCTBEHHOCTEIO.

[ToHnMaHMe KOHIIEIIIUM ITPABOBBIX HOPM HEOOXOOWMO [AS IIOHUMaHUS
OPraHU3allMOHHON CTPYKTYPhI U (PYHKIIHMH OCHOBOIIOAATAIOIINX SA€MEHTOB IIpa-
Ba. B ropuandyeckoil NpakTHKE 3HAQYEHHE ITPABOBBIX HOPM 3aKAKOYAETCHd B HX
POAM B Kad€CTBE€ OCHOBHBIX COCTaBALIOIINX, (DOPMHUPYIOMIUX IIPABOBBIE CHCTE-
MBI U HaITPaBALIOIINX IToBeaeHHe obmiecTBa [3]. [TockoaAbKYy HOPMEI IIpaBa — Ofl-
Ha U3 Pa3HOBUJIHOCTEN COIIMAABHBIX HOPM, Ha HHUX PaCIIPOCTPAHSIOTCS OOIue
4epThl, IIPUCYILIHE 3TUM HopMaMm. Bmecre ¢ TeM, HOpMa IIpaBa OTAHYAETCS OT
obbIyaeB, HPABCTBEHHBIX, KOPIOPATUBHBIX U HHBIX COIIMAABHBIX HOPM CIIEIlH-
dudecKuMH IIpU3HaAKaMH, XapaKTepHbIMH YepTaMU.

K nHanboaee cymiecTBEHHBIM U3 HUX OTHOCHATCS CAELYIOIIIHE:

— HaIIpaBAEHBI Ha oOAerYeHHe TPyAa OTAEABHBIX AHIL;

— OIIPEAEASIIOT IIOBENEHUE, PETYAUPYd B3aUMOAEUCTBHUA MEXKAY OTHAEAB-
HBIMH AMIIaMH (KaK IIPaBHAO, B MEXKAWYHOCTHBIX OTHOIIEHHUHIX), AEITEABHOCTb
OpraHMU3allui U pas3rpaHU4YMBad [IOBEAEHYECKHE CTaHAAPTHI;

— HOCSAT OOLIUH XapaKTep, AUIIIEeHbI KOHKPETUKH B apecaTax U u3derawmT
IIepPCOHAAM3AIIMH (B OTAWYME OT I[IPaBOIIPUMEHUTEABHBIX akKTOB). [IpaBoBbIe
HOPMBI KacarloTcd THIIMYHBIX OTHOILIEHUN U IpeaHa3Ha4dYeHbl JAS MHOTOKPATHO-
ro IIPUMEHEHUY;

— HECyT OOLIyI0 OTBETCTBEHHOCTH, CBA3bIBasd BCEX AWI], K KOTOPBHIM OHU
IIPUMEHSIOTCS, UX ACTUTUMHOCTE OCHOBaHa Ha MOPAaAbHBIX HOPMax;

— CBf3aHBI C T'OCyJapCTBOM, yUPEXKIAIOTCSI HAU CAHKIIMOHUPYIOTCS TOCY-
JapCTBEHHBIMHU OpTraHaMU U, IIPU HEOOXOAWMOCTHU, IIPUMEHSIOTCH IIOCPEACTBOM
rOCyIapCTBEHHOTO IPUHYXKIECHUSI;

— obaamaroT (popMaAbHOH ONPEEAEHHOCTHIO, KaK IIPaBHUAO, KOTUMDHUIIUPO-
BaHbI B IIPABOBBIX aKTaX U YeTKO OYepUYHUBAIOT IIpaBa, 00s13aHHOCTH U 3aIlpPeThl;

— OEMOHCTPUPYIOT IIOCA€NOBATEABHOCTD, IIOANEPKUBAd COTAACOBAHHOCTD
B paMKax IPaBOBBIX CHCTEM MU u3berass IIpOTUBOPEYU C APYTHMH ITPABOBBIMU
HOPMaMHU, MOPAABHBIMH ITPUHIIUIIAMH U OOIIIeCTBEHHBIMHU IT€HHOCTSIMH.

CTpyKTypa IpaBOBOY HOPMEI BKAIOYAET B Ce0sl CHCTEeMaTHU4YECKOe PacIio-
AOKEHUE CYLIECTBEHHBIX KOMIIOHEHTOB, KOTOpBIE 00ECIieYuBaloT ee (PYHKIIHO-
HaABHYIO aBTOHOMUIO, OHA OIIPENEASET COCTaBHbIE YAaCTH HOPMBI U UX B3aHUMO-
3aBUCHUMOCTb. PaccMmaTpuBaeMble B paMKax CHUCTEMBI, 3T KOMIIOHEHTHI XapaK-
TEPHUIYIOT IPAaBOBYI0O HOPMY KaK HE3aBHCHUMYVIO H, B HEKOTOPOH CTEIIEHU, CaMo-
JOCTaTOYHYIO IOPUAUYECKYIO efHUIy. CyIlIecTBYeT TPU TaKHUX AEMEHTA:
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— THIIOTE3a, BBICTYIAIOIAd B KAQ4EeCTBE 3AEMEHTA IIPaBOBOM HOPMBI, OIIpe-
[EASIET YCAOBHL, IIPHU KOTOPBIX IIPHMEHSETCS HOpMa (TakKHe KaK BpeMs, MECTO
U COCTaB CyOBEKTOB), OIIpe/ieAs eMbIe ITyTEM YCTAHOBAEHUS IOPUINIECKUX (PaKTOB;

— OMCHO3UILYS, HEOTBEMAEMAd 4YacTh IIPAaBOBOM HOPMBI, OIIHCBIBAET MO-
[eAb TIOBEEHUSI MHAUBHU/IOB IIyTeM pa3rpaHUYeHUd IIpaB U 00g93aHHOCTEH, BbI-
TEeKaIoIINX M3 IOPUAUYECKHX (PaKTOB, YIOMSHYTBHIX B rumnorese. [UCIIO3UIINI
CAY2>KHUT OCHOBHBIM PETYASTHUBHBIM ACIIEKTOM HOPMBI, COCTABASIOIINM €€ A1pPO0;

— CaHKIU4, €€ OAUH 3A€MEHT IIPaBOBOH HOPMBI, IPEAIINUCHIBAET IIOCAE/ -
CTBHUS OA4G AWIL], KOTOPBIE NIPUAEPKUBAIOTCH AUCIIO3UIINHU. OTHU IIOCAEACTBUS MO-
I'yT OBITh HETATHBHBIMH, BKAIOYAIOIIMMH KapaTeAbHble Mepbl, UAHW ITIO3UTHBHBI-
MH, TAKUMH KaK CTUMYABI 32 J0OPOCOBECTHOE BBIIIOAHEHHE CAYXKEOHBIX 00g3aH-
HocTel [8].

Ha mpakTuke o0ienpr3HaHO, YTO IIpaBoBas HOpMa [OAYKHA OXBaThIBATh
Bce TPU (PyHAAMEHTAABHBIX CTPYKTYPHBIX 3AeMeHTa. OgHaKo B HOpMax, IIpem-
Ha3HA4YEHHBIX A IOCTOSIHHOTO ITPUMEHEHUd, TUIIoTe3a MOXKeT He ObITh 00s3a-
TeAbHOH. OTCyTCTBHE AHCIIO3UIINHN OeAaeT AOOYyIO0 IIpaBOBYIO HOpPMY OeccMbIC-
A€HHOH, IIOCKOABKY OCTaBAdeT HOpMy 0e3 moBeneH4YeCKOro OpHeHTHpa. AHaAo-
TUYHBIM Oo0pa3oM, IIpaBoBas HOpMa TepdeT CHAY 0e3 CaHKIIMM Ha ee IpUMeHe-
Hue. OmnpeneseHre CTPYKTYpPbI IIPaBOBOM HOPMBI yKe MOaBHO 0OOCy:KOaeTcs,
IIPUYEM HEKOTOPBIE yUE€HbIE€ BBICTYIIAIOT 34 TPH SAEMEHTA, a APyrue — 3a ABa.

Hampumep, C.C. AaekceeB HIPEOAOXKUA Pa3AUYHE MEXKAY AOTHYECKHUMU
HOPMaMH U IIPEeANHCAHUSIMH, TZIe AOTHYecKasd HopMa BKAIOUAeT B cebd TpH 2ae-
MEHTA, B TO BpeMd KakK IPEAIINCAHUE COCTOUT TOABKO M3 ABYX: TMIIOTE3bl U CaHK-
muu. 1 Haobopor, A.I'. BpaTko, aHaAu3Upysd 3ampeThl, BBIIACAHUA YETBIPE IIep-
BUYHBIX 3A€MEHTA, Pa3[€AUB TUIIOTE3y Ha THUIIOTE3y AUCIO3UIIMU U TUIIOTE3Y
CaHKIINU AT (POPMHPOBAHUA CTPYKTYPBI 3allpelliaronieii HopMbl. YTBEPXKIAET-
cd, YTO PEIIEHHE 3TOr'0 BOIIPOCAa 3aBHCHUT OT €ro INPHUMEHEHHS K KOHKPETHOMY
n3ydyaeMoMy MaTepuasy. B yronoBHOM IpaBe HOPMBI, OOBIYHO BKAIOYAIOT IHC-
IIO3UIIHIO U CAHKIHIO.

Kpome Toro, B. B. AazapeB npearnoaaraet, 4To Kaxaad HOpMa II0 CBOEU
CYTH BKAIOYAET TPU OCHOBHBIX 9A€MEHTA, IOAUYEPKHUBAL, YTO AUCIIO3UIUS IIPEI-
cTaBAdeT coOOM MpaBHAO MOBEAEHUS U 3allullaeMble 00sg3aTeAbCTBa Tocyaap-
crBa. Mexny TeM, rHIIOTe3a OIIHUCBHIBAET YCAOBHS, IIPHU KOTOPBIX AEHCTBYET HOP-
Ma, a CaHKIIHd BAeYeT 3a coOoil KapaTeAbHble MAM CTHUMYAUPYIOIIHE Mephbl, OC-
HOBaHHbIE€ Ha COOAIOZIEHUU HUAU HECOOAIOIEHUU IIPaBUA JUCIIO3UIINH.

HekoToprle 3aKOHOOATEABHBIE CTATBbHU OIIPEAEAAIOT TOABKO KOHKPETHBIE
YacTH HOPMEBI, YTO TPeOyeT IMOMCKA APYTHMX KOMIIOHEHTOB B JIOTIOAHUTEABHBIX
CTaThIX WAW HOPMATHBHBIX aKTaX. OTO IOgYEepPKHBaeT HEOOXOAMMOCTH ITpOBe-
[OEHUS pa3Anu4dds MEXOy IIPaBOBOM HOPMOH M 3aKOHOAATEABHBIM akToM. Heko-
TOpble HOPMaTHUBHBIE aKThl, TAKHE KaK YIOAOBHOE IIpaBO, B IIEPBYIO O4YEpPEb,
HaIllpaBAE€HBI HA YCTAHOBAEHHE Mep HaKa3aHUs.

[IpaBoBasg HOpMa He MOXKET BBIIIOAHATH CBOIO PETYAHPYIOIIYIO (DYHKIIHIO
0e3 CcOoCTaBASIOIIUX €€ CTPYKTYPHBIX dacTeil. CaemoBaTeAbHO, 3aKOHOOATEAB
JOOAYKHBI YETKO Pas3TpPaHUYUTh KaXKAYIO YacTb HAM IIPEIOCTAaBUTH COOTBETCTBY-
IOIIME CChIAKHU, B TO BpPeMI KaK HCIIOAHUTEAU JJOAXKHBI [IPpU3HABATh B3aUMOCBI3b
3THUX 93AeMeHTOB. CTpyKTypa M MaTe€pHaAbHO-IIPABOBBIE OCHOBBI IIPABOBBIX
HOPM OTAUYAIOTCS OT APYTUX IIPABOBBIX IIPOSIBAECHUM.
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A.B. BeHrepoB momuyepKHUBaeT HCTOpHUYecKoe POPMUPOBAHUE U COIIHAABL-
HyIO0 3HAQ4YUMOCTH ITPABOBBIX HOPM, OIPENEAds TPH OCHOBHBIE CTPYKTYpPBI: CO-
IIMOAOTHYECKYIO, AOTHYECKYIO U IopuAnudecKylo. CoraacHO eMy, IIpaBoBad CTPYK-
Typa BKAIOYAET B cebda TPU dAeMeHTa: THUIIOTe3y, AUCIIO3UIINI0 U CaHKIHo. [uc-
IIO3UIUsI BA€YET 3a co00M obs3aTeAbHOE IPaBHAO IIOBENEHUS, B TO BPeMsl KakK
TUIIOTE3a OTPakaeT YCAOBHUL peasu3alluM II0OBEAECHYECKUX HOPM, a CaHKIUI
o603Ha4YaeT MeXaHNU3Mbl yCTPAHEHNUT HapyIIeHHUH.

Taxkum obpa3om, HOHUMaHUE CTPYKTYPhI IIPABOBbIX HOPM HMeEET pelIarollee
3Ha4YeHUue OAd ux 3pPeKTUBHOrO ITpuMeHeHus. OfHaKO cpeay YIEeHbIX /10 CUX II0P
HEeT €QUHOT0 MHEHHd II0 3TOMy BoIlpocy. HekoTopble hOKyCHPYIOTCH HCKAIOYH-
TEABHO Ha IIPaBOBOM CTPYKTYpPE, B TO BPEMS KaK APYTrHe pacCMaTpUBAIOT IOPUIAU-
YecKHe, AOTHYECKHE M COLIMOAOTHMYECKHE CTPYKTypbl. HecmoTpss Ha 3T0, B 00AB-
ITMHCTBE HAyYHBIX PabOT CTPYKTypa IIPaBOBOH HOPMBI OOBIYHO OIIPEAEAseTCsS Ha
OCHOBE €€ KAIOYEBBIX SAEMEHTOB: AUCIIO3UIIMH, THIIOTE3bl U CAHKIUHU. [IpodaeMbl
BO3HHUKAIOT B 3aKOHOJATEABHBIX aKTaX, /e IpeACTaBA€HHE IIPaBOBBIX HOPM 3a-
TPyAHSET UACHTUDPHUKAITHIO OTAEABHBIX CTPYKTYPHBIX 9A€MEHTOB [2, c. 91-92].

Hopma mpaBa, craTbsd HOPMATHBHOI'O aKTa HE SBAGIOTCS CHHOHHMAaMH;
OHU MOTYT COBIIaJIaTh, & MOTYyT U HE COBHaJaTh. B To BpeMs KakK BEPXOBEHCTBO
IpaBa BKAIOYAeT B cebs KOOEeKC IMOBEAEHUsI, BKAIOYAIOIINH THIIOTE3y, AUCIIO3H-
IIUI0 U CAHKIIHIO, CTAaThs 3aKOHOJATEABHOTO aKTa IIpeacTaBaseT coboil dopmy
BBIPasK€HHS TOCYyIapCTBEHHON BOAU U CAYKHUT CPEIACTBOM BOIIAOIIEHUS BEPXO-
BEHCTBa IIpaBa. Hopma npaBa, Kak comepkaHue, B3aUMOAEHCTBYET CO CTaTheN
HOPMAaTHBHOI'O aKTa, BBICTyIlasd B KadecTBe €ro (oopMbl. 3aKOHOAATEAb MOXKET
3aKPEIIASTD IIPABHUAO ITIOBEAECHUS PA3AUYHBIMHU CIlocobaMu:

— BKAIOYaATh BCE TPH SAEMEHTA AOTHYECKOM CTPYKTYpbl BEPXOBEHCTBA
IIpaBa B OHY CTAaThI0O HOPMaTUBHOI'O aKTa;

— BKAIOYATh HECKOABKHX IIPaBOBBIX HOPM B OHY CTATbI0O HOPMAaTHBHOIO
aKTa;

— pacupeneAnuTb 3A€MEHTBI BEPXOBEHCTBA IIpaBa II0 HECKOABKHM CTaThsM
B paMKax OJHOIO HOPMaTHUBHOI'O aKTa;

— Pa3neAUTh 3AEMEHTBHI BEPXOBEHCTBA IIpaBa II0 HECKOABKHM CTaTbdM U3
Pa3AMYHBIX HOPMaTUBHBIX aKTOB.

Cy1iiecTBYIOT pas3AWYHBIE I[IOAXOAbl OTHOCHUTEABHO B3aWMOCBA3H MEXKIY
coep:KaHUEM HOPMBI U IIpaBa U CIIOCO0aMH ee HM3A0KEHHS B CTaThsIX HOpMa-
THUBHOI'O aKTa:

— npsimoti CIIocob mpearioAaraeT MpsSIMoe YKazaHue HOPMBI IpaBa B CTaThe
HOPMAaTHUBHOIO aKTa;

— OMCbLLIOUHBLU cTIOCOO MPUMEHSIETCsI, KOT/Ia CTaThsl HOPMAaTHBHOTO aKTa,
0e3 meTasu3alliy BCeY HOPMEI IpaBa, CChIAAeTCs Ha APYIYI0 CTAThI0 B paMKax
TOTO K€ HOPMATHUBHOTI'O aKTa;

— KOCBEHHbLU CIIOCOO0 MIPHUMEHSIETCs, KOT[a CTaThs CChIAAeTCs He Ha KOH-
KPETHYIO CTaThIO, & Ha APYyrodl HOPMATUBHBIN aKT HMAU HECKOABKO HOPMAaTHUBHBIX
akToB. C.A. KomapoB Ha3bIBaeT Takoii cnocob 6iaHkemHsim criocobom [6, c. 359].

Kaaccudukanuya mpaBOBBIX HOPM IIOMOTAET OIPEAEAUTH UX ITOAOKEHHE
U (PYHKIIMHU B CHCTE€ME IIPAaBOBOIO PETYAUPOBAHUSI, CIIOCOOCTBYS AyYIIIEMY IIO-
HUMaHUIO UX IIPUPOABI U Ha3dHadeHUs. [IpaBoBble HOPMBI U UX KAACCU(PHUKAIINU
pPa3HOOOpa3HbI B CHAY pa3HOOOpasus OOLIeCTBEHHBIX OTHOLIEHHH, KOTOPhIE OHHU
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IIpU3BaHbl pPEryAnpoBaThb. Hampumep: HCXOns M3 OCHOBBI COOEpKaHUS O0O0Ie-
CTBEHHOTI'O OTHOIIEHHS; IIPEAMETA, METOAA, XapaKTepa IIPpaBOBOIO PEryAHUPOBa-
HUA (II0 OTpacA€BOM INIPHUHANOAEKHOCTH); BPEMEHH MOEUCTBUS, COAEPKAHUI
byHKIIMI HOPMBI IIpaBa, Kpyra AHI], K KOTOPbIM IIPUMEHSIOTCH HOPMBI, OIIpee-
A€HHOCTH 5A€MEHTOB IIPaBOBOH HOPMBI, cdepbl €€ AeHCTBUS U IOPUANYECKOU
CHABI; yueTa 0COOeHHOCTeH cyObeKTOB IpaBoTBopUecTBa [10].

[aBaiiTe pacCCMOTPHUM OCHOBHBIE€ KAACCH(HUKAIINH:

1. Ilo opuduueckoil cune. ITa KaacCU(pPUKAIUSg OXBaThIBA€T HOPMBI, BbI-
TEKaIoIUe U3 MEXAYHAPOAHO-IIPABOBBIX AKTOB, 3aKOHOB M IIOA3aKOHHBIX aK-
ToB. IOpuaudeckada cHaa akKTa OIPENEAdeT €ro HEpPapxHIo Cpeau IIPaBOBBIX
HOPM, IIoMoras pas3pellaTb KOH(MAUKTBI. 3aKOHBI MMEIOT IIPEUMYIIECTBEHHYIO
CHAY B CAy4YasiX HECOTAACHH MEXKY IIPaBOBBIMU HOPMaMH U IIOA3aKOHHBIMHU aK-
TaMH, B TO BpeMd KaK IOCAEAYIOIIE HOPMAaTUBHBIE aKThl, KaK IIPaBHAO, U3Me-
HAIOTCA TEMH K€ HAW BBIIIECTOAIINMH NOCYAapCTBEHHBIMH OpraHaMH, 4TO HA-
AIOCTPHUPYET PacHpoOCTPaHEHHBIH ClIeHapUil IPaBOBOTO KOH(MPAUKTA.

2. Ilo muny Hopm. B 3T0o¥ KaaccuUKaAIIMU IPOBOAUTCS pPa3AUdUe MEXKIY
HOpPMaMH MaTE€pPHaABHOTO IIpaBa M HOPMaMH IMIPOLlECCyasbHOro Impasa. Hopwmbl
MaTepUaAbHOIO IIpaBa PETryAUPYIOT OOIIEeCTBEHHbIE OTHOIIEHUS, OIIPEIEAss
IIpaBa ¥ 00sI3aHHOCTH OTJEABHBIX AWIl B COOTBETCTBUU C YTOAOBHBIM, I'pazkKJaH-
CKHMM, CEMEMHBIM M TPYAOBBIM HIpaBoM. C APYrod CTOPOHBI, HOPMBI ITPOLIECCY-
aABHOT'O ITpaBa YCTAHABAHWBAIOT IPOLEAYPHhI IIPUMEHEHHUI MaTepHaAbHO-IIPaBO-
BBIX HOPM H HOCHT IIPEHMYIIECTBEHHO OPraHMU3allMOHHBIN XapaKTep U COLEP-
XKaTcd B PA3AMYHBIX KOJIEKCaxX (HaAIpHUMep, YTOAOBHO-IIPOIIECCYaAbHBIM KOOEKC
Pd, I'paskpaHCKUM mpolieccyaabHbIN Konekc Pd u T.11.).

3. Ilo cnocoby pezynuposaHus obujecmaeHHblx omHoweHUl. [JaHHasa Kaac-
cuduKaIys BKAIOYaeT UMIIepaTUBHbBIE, UCIIO3UTHBHBIE, OAQHKETHBIE 1 PEKOMEH-
JaTeAbHbIE HOPMBI.

MMmnepaTuBHBIE HOPMBI — 3TO 3JKECTKO C(POPMYAUpPOBAHHBIE ITPAaBOBEBIE
HOPMBI, KOTOpPbIEe HE MOTYT OBITH U3MEHEHbI UX afipecaTaMH.

Jucrio3uTHBHBIE HOPMEBI COZEPZKAT ITIOAOKEHHUs, TPEOYIoIe pa3dbsICHEHUS
CTOpPOHaMH, BOBA€YEHHBIMH B PETYAUPYEMbI€ OTHOIIIEHHUS.

BaaukeTHBIE HOPMBI HAIEAGIOT IOCYAapPCTBEHHBIE OPTaHbl U JOAKHOCTHBIX
AHI] IPABOM CaMOCTOATEABHO YCTaHABAUBATBh HOPMBI [TOBEAECHHUL U 3aIIPETHI.

PekomeHnaTeApHbIE HOPMBI IIPEAIIOAATAIOT KEAATEABPHOE, C TOYKH 3PEHUL
3aKOHOZIATeAd, IIOBEICHUE IOPHUANYECKUX AHI[ B KOHKPETHBIX 00AacTsSIX o0lle-
CTBEHHBIX OTHOIIIEHUH [7, c. 276-277].

Takzke OfHUM N3 KPUTEPUEB KaacCUPUKAIIUU IBAsSIeTCS (PyHKIIMOHAABHAS
POAB B MEXaHH3ME IIPAaBOBOI'O PETYAUPOBAHU, IIPOBOALIIAS PaA3AUYNE MEXKIY
HCXOOHBIMH IIPaBOBBIMH HOPMaMH M HOPMAaMHM, PETryAHPYIOIIMMHU IIOBELECHUE.
HcxomHble HOPMBI XapaKTePHU3YIOTCA CBOEH IIHUPOKOM, abCTpaKTHON MPUPOmoi
U [Jasee TOoAPAa3AeAdIOTCa Ha IMIPUHIUIBI, PYKOBOALIIE yKa3aHUd, HOPMBI
OIIpEEACHUY 1 HOPMAaTHUBHBIE aKThI.

VicxonHble HOPMBI CAY2KaT AT 3aKpenAeHud PyHAaMEHTaAbBHbBIX ITPUHIIN-
II0B, A€KAIIMX B OCHOBE TI'OCYJapCTBEHHOM CHUCTEMBI M OOIIECTBEHHOU >KH3HU
B COIIMAaAbHO-3KOHOMHYECKOM, ITOAUTHYECKOH H MPaBUTEABCTBEHHOU cdepax.
[IpuHIUIBI POPMYAUPYIOT U 3aKPENAFIOT IIPAaBOBbIE€ ITPUHIINIIBI, IPUMEPOM Ue-
ro gBAFETCS IPE3yMIILHsS HEBHHOBHOCTH, 3akpenaeHHas B KoHcrutynuu Poc-
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cuiickod Penepanyu. B pyKoBoOAdIIINX MPUHIIUIIAX U3AAQTAIOTCA [IEAHU U 3a0aYKHU
KOHKPETHBIX OTPAaCAEH ITpaBa, HHCTUTYTOB U (POPM IPABOBOTO PETYAUPOBAHUSI,
KOTOpPbIE OYEBUAHBI B 3aKOHOAATEABHBIX TEKCTaX, TAKHUX KaK YTOAOBHBIU KO-
nekc Poccutickoit denepanmu. [JedoMHUTUBHBIE HOPMBI COAEP3KAT IIOAHBIE HAU
4aCTHUYHbIE OIIPEAEACHUSI IOPUANIECKUX [TOHATHUH.

Hopwmpbl, peryaupyrompe IoBeAeHUE, OIPEAEATIOT IpaBa U 00SI3aHHOCTU OT-
JEABPHBIX AWIL, YCAOBHS HX pPE€aAH3alllM M PEaKllHIoO IoCyJapcTBa Ha HapyIIEHUS.
[TocpencTBOM ILieA€HAIIPABACHHBIX PETYAUPYIOIIUX AECUCTBUM 3THU HOPMBI ITPHUAAIOT
¢daKTUIECKUM COILMAABHBIM B3aUMOAEHCTBUAM OPUAHNYECKYI0 3HAYUMOCTD, IIpe-
Bpallasi yY9aCTHHUKOB B CyOBEKTOB ITPABOBBIX OTHOLIEHHH. OTH HOPMBI I1OABEpTra-
IOTCA AOTHYECKOMY Pa3BUTHIO U MaTEpPHaAANU3YIOTCd B IIpaBHAA IIOBEOEHHS, KOTO-
phle masee KAACCU(PUIIMPYIOTCH B 3aBUCUMOCTH OT UX XapPaKTEPUCTUK U LEAEH.

[pyrumM KpUTEepHeM KAACCU(PUKAIIUN IBASETCSH CTEIeHb OOITHOCTH U cepa
JEHCTBUS, pa3deAdiolias IIpaBoBble HOPMBI Ha OOIIHME U CIIEIHU(PUIECKHUE KaTe-
ropuu. OOIIMEe HOPMBI HNPUMEHSIIOTCS ITOBCEMECTHO BO BCEX OTPACASIX ITpaBa,
TOrJa KaK KOHKPETHBbIE HOPMBI OTHOCATCH K OTAEABHBIM HHCTHUTyTaM B paMKax
KOHKPETHOH IpaBOBOM obaacTu. MaTepuasbHble HOPMBI HEIIOCPEACTBEHHO pe-
TYAUPYIOT OOIIleCTBEHHbIE OTHOIIEHHs, B TO BPEMs KaK IIPOIecCyarbHbIe HOPMBbI
OUKTYIOT OpPraHU3allUOHHBIE U IMIPOLIEAYPHBIE ACIEKTHI, BBICTyIIasd IIPOU3BO/I-
HBIMH OT MaT€pPHUAaAbHBIX HOPM.

XoTd 3TH KAaCCH(PUKAIIUU [JAI0OT IpeACTaBAEHUE O CTPYKTypPe B (PyHKITH-
49X IIPaBOBBIX HOPM, UX KaTeropui3allud MOXKET TaKXK€ OCHOBBIBATBHCI Ha APYTUX
KPUTEPUSIX.

Tenepp mepeiiieM K pacCMOTPEHUIO BOIIPOCA CIIOCOOOB HM3AOXKEHUS ITPABO-
BBIX HOPM B 3aKOHOOATEABHBIX aKTax. [IpaBoBble DOPMBI, B IIEPBYIO OdYepeab 3a-
KOHBI, COZIEp3KaT IIPaBOBbIE HOPMbI, KOTOPBIE CTPYKTYPHUPOBAaHbI B COOTBETCTBUU C
AWHTBUCTUYECKUMH U (POPMAABHO-AOTHYECKUMU IIpaBUAaMU. JacTo 3TH IIpaBHAA
JOAYKHBI BBIBOIUTBCSI U3 CTATed HOPMATHUBHBIX ITPABOBBIX aKTOB, TPEOYIOIIUX TOA-
KoBaHwusl. [IpaBOBbIE€ TOAOKEHHS B 3aKOHAaX OOBIYHO ITPEICTABACHBI KaK 4acThb 0o-
Aee 0OBEMHOTO TEKCTa, OIMHCHIBAIOIIETO KOHKPETHhIE BHABI IoBemeHHs. OmgHAKO
4acCTO€ HCIIOAB30BaHHE YCAOBHBIX YTBEPXKICHHUH B IOPHUANYECKHX TEKCTaX MHOTIA
MOZKEeT BBOJUTH B 3a0AyKIEHHE. DTH YCAOBHBbIE yTBEP:KIECHUS HE CAELyeT OIIIH-
00YHO TPUHUMATH 32 HAYaAO IOPHUANYECKOH THUIloTe3bl. Boaee TOro, 3A€MeHTHI
IIPaBOBBIX HOPM 4YaCTO PaCIPEdEA€HbI HE TOABKO IIO0 Pa3HbIM 4HaCTsSIM 3aKOHA, HO
U MEXOy PasAndYHBIMH 3aKOHAaMU U HOPMAaTHBHO-IIPABOBBIMH aKTaMU. Takoe pac-
IpeaeAeHHE ITPOJUKTOBAHO AOTHYECKON CTPYKTYPOH IPaBOBBIX HOPM.

Cy11eCcTBYIOT ABa OCHOBHBIX METOAA IIPEACTABACHHS IIPABOBBIX HOPM B CTa-
ThAX HOPMATHUBHBIX AKTOB:. IIPAMOM MU KOCBEHHBIM, IIPHUYEM IIOCAEOHUN OaA€e
IOAPAa3aeAseTCs Ha OTCBhIAOYHBIH U OAaHKEeTHBIN MeTodbl. [IpsMoii MeTom Impes-
IIoAaTaeT BKAIOYEHHE BCEX TPEX SAEMEHTOB IIPaBOBOW HOPMBI B paMKaxX OIHOM
CTaThH B COOTBETCTBHH CO CTPYKTYPOM IIPaBOBOrO rocymapcrBa. OgHaKO Takoe
IPSIMOE U3A0KEHUE SIBASIETCS HCKAIOYUTEABHBIM U BCTpPEYAETCsS HE Bceraa, Io-
CKOABKY OHO TOYHO OTpazkaeT CTPYKTYPY IIPAaBOBOM HOPMEBI U CTATBIO 3aKOHA.
[Ipumep OPSAMOTO U3A0KEHHUS MOXKHO HAUTH B IPaskJaHCKOM 3aKOHOOATEABCTBE
(cratpa 167 I'pazkmaHckoro Konekca Poccutiickoit ®enepanun).

HampoTuB, KOCBEHHBIH CIIOCOO M3A0KEHUS 03HAYAET, YTO HE BCE SAEMEHTHI
IPaBOBO¥ HOPMbI OOBETUHEHBI B paMKaxX OIHOM CTAThU HOPMATHUBHOIO IIPABOBOTO

159



2(134)-2024 FOpHAHYECKAR MBICAL

akTa. Kak nmpaBuAO, IPUBOAUTCA AUCIIO3UIIHSI, COAEpKAaIlad IIPaBUAO IIOBEAEHUS,
B TO BpeMS KaK CaHKIIHA WAU TUIIOTE3a MOTYT OTCYTCTBOBaTh. JTO CBSI3aHO C TEM,
YTO PEKOHCTPYKIIUS ITPABOBOM HOPMBI OOBIYHO HAYUHAETCS C JUCIIO3UIIHH.

KocBeHHBIH METO BKAIOYAET B Ce0sI OTCHIAOYHBLIE U He3aIllOAHEHHBIE pas-
HOBUAHOCTH, OTAMYAIOIIUECS CTENEHBI0O TOYHOCTU YKa3aHUS HEIOCTAIOIINX
9AEMEHTOB ITPaBOBOM HOPMBI. OTCBHIAOYHBIN CIIOCOO ITpeArioAaraeT B3auMOCBS3b
C APYyTHMH CTaThdMH B paMKax TOTO K€ 3aKOHa, I'ZIe PACIIOAOKEHBI HEIOCTAaO-
e 3aeMeHThl. CChIAKM [AalOT TOYHBbIE YKa3aHUS Ha CTaThlO, 4YacTb UAM ab3all,
cozepzKalllieé COOTBETCTBYIOIIIME 3AeMeHThl. Hampumep, crates 26 I'paxnaH-
ckKoro kozekca Poccuiickort demepanuy cCbhlaaeTCd Ha IIYHKT 2 cTaThu 28, Ka-
CaAIONIUHICS AeeCIIOCOOHOCTH (PUHUIECKUX AHIL B Bo3pacte oT 14 mo 18 aer. tor
criocob momMoraeT COKOHOMHUTB TEKCT 3aKOHOJATEAbCTBA, N30erast IOBTOPEHUMH.

OTchIAOYHBIE HOPMBI IpeobaanaroT B ['pazkmaHCKOM KoseKce Poccuiickoii
denepanyy, DprudeM HOYTHU KaXKas TPEThbsI CTAThs COOEPZKUT CCBhIAKH, KOTOPbBIE
MOTYT BCTpPeYaTbCd B paMKaxX OJHOM M TOU K€ CTaThbU UAU B APYTHUX CTATBhIX
B paMKax OJHOTO U TOTrO ke 3akKoHa. CyIecTBYIOT TaKiK€ TOYHBIE CCHIAKH MEIK-
Oy Pa3AWUYHBIMH YacTdMU ['paskgaHCKOTO KOAEKCa, NAAIOCTPHUPYIOIIHE B3aUMO-
CBSI3b IIPaBOBOY 0a3kbl.

B oramywme oT 3TOr0, OAQHKETHBIH METO ITPEAIIOAATaeT HEeOIpeaeACHHbIE
CCBIAKU Ha TPYIILy aKTOB, IPaBHUA HUAU WHCTPYKIINN, KOTOPbIE IBHO HE OIIpene-
A€HBI. OTOT METOZ BHOCHUT HEOIIPEAEACHHOCTH, KOTOpasd MOIKET OTHOCUTHCS
K AIOOOMYy 5A€eMEHTy MpaBOBOM HopMbl. Hampumep, B myHKTe 1 cratbu 428
I'pazkmaHckoro Koxekca Poccuiickoit Penepani CoOAepKUTCA HEOIIpEAEACHHAd
CCBhbIAKA Ha «COTAAIlleHHe O IPUCOEIUHEHUM [1].

jIBA€HHS, aHaAOTHUYHBIE HOPMAaM IIpaBa, MOTYT BKAIOYATH B CeOS COIM-
aAbHbIle HOPMBI, MOpPaAbHBIE CTaHIAPTbl M ATHYECKHE IIPHHIIUIIBI, KOTOpPbIE
TaK3Ke PETYAUPVIOT IIOBEAEHHE HHIUBUIOB U TPYIII B OOIIECTBE. OTU ABAEHUSI
OOBIYHO 00AQIAIOT aHAAOTHYHBIMH CBOMCTBAMU 0043aTEABHOCTH M KOHTPOAS 3a
UX COOAIOZIEHHEM, IIOJO00HO TOMY, KaK HOPMBLI IIpaBa yCTaHAaBAUBAIOT IIpaBHAA
U CTaHIApPThI AL IIPABOBOTO IIOBEAEHUA IpaskiaaH. Takue aABAEHUA, KaK: OObI-
yau, nmpodecCHoOHaAbHbIE CTAHIAPTLI U JOTOBOPHEBIE 00g3aTEABCTBA, MOTYT TaK-
JKe UMEeThb CXOAHbIE YepPThl C HOPMAaMHU IIpaBa, BAHLS Ha IIOBeAEHHE AIO/IEH U B3a-
MMOIEHCTBHE B PpaMKax OOIIeCTBEHHBIX OTHOILIEHHUH [11].

B 3akaroyeHme caenyeT OTMETHUTh, YTO IIPaBOBbIe HOPMBI (POPMUPYIOT XO-
POILIO CTPYKTYPHPOBAHHYIO CHCTEMY (POPMaAbHO OIPENEeA€HHBIX ITPaBHA IIOBe-
[OEHUd, YCTAHOBACHHBIX U FapaHTUPOBAHHBIX FOCyapPCTBOM A PETYARPOBAHUS
OOIIIECTBEHHBIX OTHOIIEHUH U OIIpeleA€HUs CTeIleHH CcBoOOAbl B OOIIECTBE.
OOBEKTUBHOCTD IIPABOBBIX HOPM [IOCTHUTAEeTCHd, KOT/Ia OHH He ITOMYUHSIIOTCS BO-
A€ KOHKPETHBIX AHII, oOecliedrBasl HAMIEKHOE COOAIOJEHHE OCHOBHBIX ITPABHA,
HEeOOXOAUMBIX A (PYHKIIMOHUPOBAHUS OOIIECTBA U TOCYyIapCTBa. ITHU IIpaBUAa
IIPECTAaBASIIOT COOOM MHHUMaAbHBIE TPeOOBaHUS OAS IOAAEPIKAHUS CTaOHAB-
HOCTHU IIOAUTHUYECKOHN U IIPaBOBOM CUCTEMBI KaxKJOT0 TOCyJapcTBa.
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Annotation. The lecture examines the evolution and significance of legal
norms, tracing their origin from their emergence and historical transitions to modern
legal systems. The author analyzes the difference between legal norms and other so-
cial norms, emphasizing their formal certainty and enforcement through state power.
The lecture examines various definitions of legal norms proposed by legal theorists,
emphasizing their role in shaping human behavior and maintaining social order. In
addition, it examines the structural components of legal norms, including hypothe-
sis, disposition and sanction, as well as their interdependence within the legal sys-
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tem. Special attention is given to various methods of representing legal norms in leg-
islative acts, such as direct and indirect approaches, as well as the classification of
legal norms by content, subject of regulation, nature, methods of regulation and
temporal scope.

Keywords: legal norm, social order, state power, hypothesis, disposition, sanction.

The study of this topic remains highly relevant in modern society, since
legal norms are the basis for the functioning of the legal order. In the context of
rapid development and change in the social, economic and political spheres,
understanding the norms of law becomes a key element in ensuring stability
and predictability in society. This allows citizens, organizations and state insti-
tutions to interact effectively, regulating their relations in accordance with es-
tablished laws.

The study of legal norms also contributes to the development of legal cul-
ture in society. The more aware citizens are of their rights and responsibilities,
the more responsible and active they can be in their actions. This is important
for maintaining civic responsibility, compliance with laws and protecting the
rights and freedoms of every member of society.

Moreover, in the modern world, where information is easily accessible via
the Internet and social media, knowledge of legal norms helps citizens navigate
a variety of legal situations and protect themselves from possible unfair ac-
tions. This is especially important in the context of protecting the rights of mi-
norities, preventing discrimination and ensuring equality before the law for all
members of society. Thus, the relevance of studying the topic is undeniable in
modern society, where legal regulation plays a key role in ensuring stability,
justice and protecting the rights of citizens.

The genesis of legal norms can be traced back to historical transitions
when human communities moved from a primitive economy, such as hunting
and gathering, to more complex methods of agriculture, which marked the pe-
riod known as "neolithization". This social evolution required the regulation of
interpersonal relations, which was facilitated by the emergence of a productive
economy and the development of city-states and other forms of government.
The evolution of family, marital, spiritual and social dynamics further contrib-
uted to the formation of legal norms.

Norms that contain guiding principles for multiple social roles are called
mononorms. These undifferentiated rules of conduct, regulating various social
relations (economic, marital, kinship, moral, ethical, etc.), were widespread in
pre-state communities, an example of which is the laws of Hammurabi. The
difference between legal norms and moral or social norms lies in their formal
certainty and codified enforcement through written form, with the key differ-
ence being the ability of the state to force subjects of law to comply with them.
Religious norms are recognized as one of the most ancient regulators of social
relations, which arose almost simultaneously with customs and acted as pre-
requisites for modern legal norms.

In examining religious norms, it is important to note their diverse nature,
shaped by a variety of existing and historical religious movements and ideolo-
gies. These norms derive from the basic tenets of specific religious beliefs, vary-
ing in their applicability to followers of different faiths.
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Externally, religious norms have their origins in various sacred texts and
religious literature, embodying binding prohibitions, duties, permissions, and
prescriptions.

The sacred status of these norms has historically exerted considerable
influence in societies where religion has had a strong influence. While religion
continues to exert influence in many societies, its influence has gradually
waned, often sustained more by tradition than by genuine spiritual devotion or
fear of divine consequences. A brief definition of religious norms thus emerges:
they comprise a set of guiding principles laid down in the Holy Scriptures that
regulate the relationship of believers with the divine, the structure and func-
tions of religious institutions, and social interactions between believers and
non-believers [12].

The importance of legal norms lies in their role as stabilizers of social re-
lations, ensuring predictability in people's behavior. By encouraging expecta-
tions of standard behavior among individuals, legal norms contribute to the es-
tablishment of stable social positions and the cultivation of harmonious rela-
tionships. They provide a basis for understanding and anticipating the behav-
ior of other members of society, thereby promoting social cohesion.

The clash and intersection of legal norms with other norms, such as po-
litical or economic ones, is a common occurrence in modern societies. This in-
teraction can manifest itself in various forms, including cooperation, conflict,
or mutual reinforcement, depending on social consciousness, power dynamics,
and historical context. For example, the relationship between economic and le-
gal norms reflects the degree of state intervention in the economy and its goals,
such as regulating economic activity or protecting individual rights.

Legal norms exert a dominant influence, limiting political power and
supporting human rights, acting as the cornerstone of social normative sys-
tems. They regulate the functioning of the components of society, ensuring
a balanced distribution of power and promoting democratic development. Legal
norms not only dictate acceptable behavior, but also outline the boundaries of
individual freedom in specific contexts, covering both internal and external
freedoms.

The defining characteristic of legal norms is their intentional origin, rep-
resenting the collective will of the dominant forces in society. They are intended
to regulate a wide range of social relations and are applicable to individuals
who have common characteristics related to their social roles. Unlike directives
or orders, legal norms arise as a result of conscious, volitional actions of a per-
son, serving as a reflection of social values and aspirations [5].

Over time, various definitions of legal norms have been proposed in legal
literature. In order to trace the evolution of this concept in different historical
periods, let us consider several points of view.

N.M. Korkunov emphasized that legal norms primarily represent the “es-
sence of the norm of duty”, essentially functioning as directives. Similarly,
S.A. Muromtsev described legal norms as rules establishing the boundaries
and methods of protecting legal relations, regulated by public consciousness,
legislative acts and the experience of practicing lawyers. G.F. Shershenevich de-
fined law as normative acts emanating directly from state power. L.I. Petrazhitsky
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considered legal norms as a product of ethical experience, reflecting the con-
nection between duty and power.

Pre-revolutionary Russian legal theorists generally agreed that legal
norms contain both duties and powers. Most scholars viewed norms as guiding
principles of behavior emanating from the state. During the Soviet and post-
Soviet eras, debates continued over the definition of legal norms. P.I. Stuchka
distinguished between legal norms and laws, characterizing them as mandato-
ry rules established by the state and related to legal issues. He further reflected
on the relationship between material relations and ideological elements of law.
Subsequent discussions clarified the concept of legal norms, presenting them
as models of optimal behavior, mandatory rules prescribed by state bodies to
regulate social relations, and legally enshrined principles determining actions
and criminal liability. Modern legal scholars who adhere to the positivist point
of view generally agree that legal norms are universally binding rules regulating
behavior, formally defined and protected by the state to regulate social interac-
tions. However, recent literature criticizes the normative-positivist understand-
ing of legal norms, advocating for a broader, more contextualized approach that
takes into account social realities. Authors advocate the “socialization” of
norms and emphasize the role of the state in their creation and enforcement.

For example, V.S. Nersesyants views legal norms as rules governing so-
cial relations, prescribing rights and obligations under certain conditions, with
consequences for non-compliance. A.V. Polyakov and E.V. Timoshina distin-
guish between socio-legal norms arising from legal texts and social practices
and state legal norms, primarily established or sanctioned by the state.

[.L. Chestnov characterizes legal norms as a form of dialogue represent-
ing the interdependence between individuals and structures mediated by social
representations.

Although each definition provides valuable information, it is difficult to
agree exclusively with any one interpretation. However, it is important to rec-
ognize the multifaceted nature of legal norms and their key role in organizing
and regulating social relations, promoting equality and justice [10].

It is customary to distinguish the following features of a legal norm:

1) State-power character. A norm, as a rule of conduct, always comes
from the state, even if the state sanctions this or that rule of conduct. Still, this
rule is recognized by the state, and therefore expresses the state will, is based
on its power.

2) Formal certainty. A norm has an external form of expression, that is, it
is recorded in the sources of law. Legal norms will be those enshrined in the
following sources: normative legal acts (for example, the constitution; laws and
by-laws); international legal documents (treaties, agreements, conventions,
etc.); legal customs; normative contracts. A legal norm is expressed in writing,
in strictly defined ways.

3) Representative-binding character. A legal norm provides subjective
rights and imposes legal obligations. However, this is not always the case.
There are norms of special action (norms that define legal concepts or norms
that resolve contradictions in the actions of other legal norms). We will talk
about them later.
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4) General obligation. The legal norm applies to everyone without excep-
tion and assumes the possibility of compulsory implementation.

5) Systematicity. Like law in general, it is characterized by its systemicity,
that is, it operates in a complex, systemic manner. Each norm complements
the other, their prescriptions are interconnected and only a set of norms allows
for the implementation of legal regulation in society.

In general, a legal norm is a generally binding, formally defined rule of
conduct of a permanent or temporary nature, designed for repeated use, grant-
ing individuals subjective rights and imposing legal obligations on them, which
is ensured and sanctioned by the state [4].

Understanding the role and significance of legal norms in the life of a per-
son and society requires consideration of the factors involved in their formation.

Firstly, normativity in the broadest sense is inherent in the very struc-
ture of existence. The polystructural and cyclical nature of the material world
partly dictates the normalization of social connections and phenomena, includ-
ing legal ones. For example, seasonal changes and temperature fluctuations
influence the establishment of norms in labor law, housing regulation, and ed-
ucation. This influence can be called the natural conditioning of legal norms.
According to the theory of ethnogenesis, the natural environment shapes hu-
man relations and interactions with nature. The existence of an ethnic group
depends on the state of its ethnolandscape zones. Changes in the landscape
can lead to the emergence of new behavior patterns and even the formation of
new ethnic groups.

Secondly, legal norms are essentially social constructs that develop as
a result of human communication and interaction. They arose from natural
needs and gradually became abstract concepts applicable to all communities.
Natural rights and obligations, such as the right to life, freedom, and protec-
tion of territory, turned into ordinary norms regulating behavior. As society de-
veloped, these norms were formed as a result of repeated social interactions
and legal precedents, eventually crystallizing into generally binding laws. Social
determinism underlies legal norms, which flow from the collective historical
experience and traditions of societies. It is noteworthy that social influences
shape legal norms by regulating social relations, which, in turn, influence the
content and structure of these norms.

Thirdly, biological, psychological and ideological factors must be taken
into account when forming legal norms. Biological events such as birth and
death, as well as physiological indicators such as blood pressure, have legal
consequences and are considered in constitutional, civil and other branches of
law. Psychological factors also play a certain role, influencing the creation and
application of legal norms based on human perception and emotions. In addi-
tion, ideological influences arising from theological, political and philosophical
doctrines shape legal norms reflected in myths, commandments and normative
documents. Finally, legal norms are products of intellectual and conscious
human activity. Despite their external determinism, legal norms are not simply
a reflection of social relations, but the result of complex processes that balance
conflicting interests and social values. The creation of legal norms involves
overcoming conflicting interests and establishing socially just standards,
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providing opportunities for the inclusion of moral and humanistic principles in
the legal framework [9]. A legal norm serves as a fundamental component, akin
to a basic building block, in the complex structure of law. It is these norms
that give rise to various branches of law, institutions and, ultimately, the legal
system as a whole. A norm is an established or sanctioned rule of conduct that
acts as a component element that contributes to integrity. Thus, law is not just
a single entity, but rather a set of norms, each of which has its own meaning
and form. Like bricks in a house, individual norms, when combined, constitute
a holistic content. As they write in most textbooks, a legal norm is a primary,
elementary particle/cell of law, this is indeed true, since all legal concepts,
constructions, all lawmaking, processes of implementation and formation of
law are directly related to the concept of a legal norm. It establishes typical,
generalized variants of behavior in the form of rules of a general nature. How-
ever, a separate legal norm or set of norms is not equated with law in its entire-
ty; rather, law embraces those norms that comprehensively and universally ex-
press the social will, class, and character.

Moreover, the nature of legal norms is permeated with patterns and is in-
fluenced by economic and spiritual structures. Each norm acquires its special
characteristic within the broader framework of law.

Norms, through their formulation, transform ideas into real relations.
The process of adoption of a norm by the state distinguishes it as a legal norm
from other social norms, first of all, by its certainty and formal establishment
by the state.

A legal norm serves as a method of influencing relations, while its meth-
od of regulation is consistent with the circumstances, the scope of the regulat-
ed relations, mutual obligations, and sanctions for the performance of duties.
Legal norms prescribe behavior that is generally binding, adapted not to indi-
viduals, but to participants in certain categories of social relations. These
norms, as models of behavior, are repeated in their application and, despite
uncertainty, provide complete rules of behavior.

For example, the Civil Code of the Russian Federation is an example of
a normative legal act containing legal norms with clear characteristics that
comprehensively regulate individual relations. The dynamic nature of the evo-
lution of law presupposes the constant improvement of norms that reflect the
needs of society and increase the effectiveness of legal regulation. The relation-
ship between legal norms and the development of society emphasizes the cru-
cial role of norms in expanding democracy, governing society, strengthening
legal foundations and improving relations with the public.

Understanding the concept of legal norms is necessary for understanding
the organizational structure and functions of the fundamental elements of law.
In legal practice, the significance of legal norms lies in their role as the main
components that form legal systems and guide the behavior of society [3]. Since
legal norms are one of the varieties of social norms, they are subject to the
general features inherent in these norms. At the same time, a legal norm differs
from customs, moral, corporate and other social norms by specific features and
characteristics.

The most significant of these include the following:
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— aimed at facilitating the work of individuals;

— determine behavior, regulating interactions between individuals (usual-
ly in interpersonal relationships), the activities of organizations and delineating
behavioral standards;

— are general in nature, lack specifics in the addressees and avoid personal-
ization (unlike law enforcement acts). Legal norms concern typical relationships
and are intended for repeated use; v have a general responsibility, binding all
persons to whom they apply, their legitimacy is based on moral norms;

— are related to the state, established or sanctioned by state bodies and,
if necessary, applied through state coercion;

— have formal certainty, as a rule, are codified in legal acts and clearly
outline rights, duties and prohibitions;

— demonstrate consistency, maintaining consistency within legal systems
and avoiding contradictions with other legal norms, moral principles and social
values.

The structure of a legal norm includes a systematic arrangement of es-
sential components that ensure its functional autonomy, it defines the constit-
uent parts of the norm and their interdependence. Considered within the
framework of the system, these components characterize the legal norm as an
independent and, to some extent, self-sufficient legal unit. There are three such
elements:

— hypothesis, which acts as an element of a legal norm, defines the con-
ditions under which the norm is applied (such as time, place and composition
of subjects), determined by establishing legal facts;

— disposition, an integral part of a legal norm, describes the model of be-
havior of individuals by delimiting the rights and duties arising from the legal
facts mentioned in the hypothesis. The disposition serves as the main regulato-
ry aspect of the norm, constituting its core;

— sanction, another element of a legal norm, prescribes the consequences
for persons who adhere to the disposition. These consequences can be nega-
tive, including punitive measures, or positive, such as incentives for conscien-
tious performance of official duties [8].

In practice, it is generally recognized that a legal norm must cover all
three fundamental structural elements. However, in norms intended for per-
manent application, the hypothesis may not be mandatory. The absence of
a disposition makes any legal norm meaningless, since it leaves the norm
without a behavioral guideline. Similarly, a legal norm loses its force without
a sanction for its application. The definition of the structure of a legal norm
has long been discussed, with some scholars advocating for three elements,
while others advocate two. For example, S.S. Alekseev proposed a distinction
between logical norms and prescriptions, where a logical norm includes three
elements, while a prescription consists of only two: a hypothesis and a sanc-
tion. Conversely, A.G. Bratko, analyzing prohibitions, identified four primary
elements, dividing the hypothesis into a disposition hypothesis and a sanction
hypothesis to form the structure of a prohibitive norm. It is argued that the
solution to this issue depends on its application to the specific material being
studied. In criminal law, norms usually include a disposition and a sanction.
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In addition, V.V. Lazarev suggests that each norm essentially includes
three main elements, emphasizing that the disposition is a rule of conduct and
protected obligations of the state. Meanwhile, the hypothesis describes the
conditions under which the norm is valid, and the sanction entails punitive or
stimulating measures based on compliance or non-compliance with the rules of
the disposition.

Some legislative articles define only specific parts of the norm, which re-
quires searching for other components in additional articles or normative acts.
This emphasizes the need to distinguish between a legal norm and a legislative
act. Some normative acts, such as criminal law, are primarily aimed at estab-
lishing penalties.

A legal norm cannot perform its regulatory function without its constituent
structural parts. Therefore, the legislator must clearly delimit each part or provide
appropriate references, while the executors must recognize the interrelation of
these elements. The structure and substantive basis of legal norms differ from
other legal manifestations. A.B. Vengerov emphasizes the historical formation and
social significance of legal norms, defining three main structures: sociological, log-
ical and legal. According to him, the legal structure includes three elements: hy-
pothesis, disposition and sanction. Disposition entails a mandatory rule of behav-
ior, while hypothesis reflects the conditions for the implementation of behavioral
norms, and sanction designates the mechanisms for eliminating violations.

Thus, understanding the structure of legal norms is crucial for their ef-
fective application. However, there is still no consensus among scientists on
this issue. Some focus exclusively on the legal structure, while others consider
legal, logical and sociological structures. Despite this, in most scientific works,
the structure of a legal norm is usually determined on the basis of its key ele-
ments: disposition, hypothesis and sanction. Problems arise in legislative acts,
where the presentation of legal norms complicates the identification of individ-
ual structural elements [2, pp. 91-92]. The rule of law and the article of a nor-
mative act are not synonyms; they may or may not coincide. While the rule of
law includes a code of conduct, including a hypothesis, a disposition and
a sanction, an article of a legislative act is a form of expression of the state will
and serves as a means of implementing the rule of law. The rule of law, as con-
tent, interacts with the article of a normative act, acting as its form. The legis-
lator can enshrine the rule of conduct in various ways:

— include all three elements of the logical structure of the rule of law in
one article of a normative act;

— include several legal rules in one article of a normative act;

— distribute the elements of the rule of law across several articles within
one normative act;

— divide the elements of the rule of law across several articles from differ-
ent normative acts.

There are various approaches regarding the relationship between the
content of the norm and the law and the methods of its presentation in the ar-
ticles of the normative act:

— the direct method involves a direct indication of the legal norm in the
article of the normative act;
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— the referral method is used when the article of the normative act, with-
out detailing the entire legal norm, refers to another article within the same
normative act;

— the indirect method is used when the article refers not to a specific ar-
ticle, but to another normative act or several normative acts. S.A. Komarov
calls this method the blanket method [6, p. 359].

The classification of legal norms helps to determine their position and
functions in the system of legal regulation, contributing to a better understand-
ing of their nature and purpose. Legal norms and their classifications are di-
verse due to the diversity of social relations that they are called upon to regu-
late. For example: based on the basis of the content of a social relationship;
subject, method, nature of legal regulation (by industry affiliation); time of ac-
tion, content of functions of the legal norm, circle of persons to whom the
norms are applied, certainty of elements of the legal norm, its scope of action
and legal force; taking into account the characteristics of the subjects of law-
making [10].

Let's consider the main classifications:

1. By legal force. This classification covers norms arising from interna-
tional legal acts, laws and by-laws. The legal force of an act determines its hi-
erarchy among legal norms, helping to resolve conflicts. Laws have priority in
cases of disagreement between legal norms and by-laws, while subsequent
normative acts are usually changed by the same or higher state bodies, which
illustrates a common scenario of legal conflict.

2. By type of norms. This classification distinguishes between norms of
substantive law and norms of procedural law. Substantive law norms regulate
social relations, defining the rights and obligations of individuals in accordance
with criminal, civil, family and labor law. On the other hand, procedural law
norms establish procedures for the application of substantive law norms and
are primarily organizational in nature and are contained in various codes (for
example, the Criminal Procedure Code of the Russian Federation, the Civil Pro-
cedure Code of the Russian Federation, etc.).

3. By the method of regulating social relations. This classification in-
cludes imperative, optional, blanket and recommendatory norms.

Mandatory norms are strictly formulated legal norms that cannot be
changed by their addressees.

Optional norms contain provisions that require clarification by the par-
ties involved in the regulated relations.

Blanket norms grant government agencies and officials the right to inde-
pendently establish norms of behavior and prohibitions.

Recommended norms imply desirable, from the point of view of the legis-
lator, behavior of legal entities in specific areas of social relations [7, p. 276—
277]. Also, one of the classification criteria is the functional role in the mecha-
nism of legal regulation, distinguishing between the original legal norms and
the norms regulating behavior. Original norms are characterized by their
broad, abstract nature and are further subdivided into principles, guidelines,
definitional norms and normative acts. Original norms serve to consolidate the
fundamental principles underlying the state system and public life in the socio-
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economic, political and governmental spheres. Principles formulate and consol-
idate legal principles, an example of which is the presumption of innocence en-
shrined in the Constitution of the Russian Federation. Guidelines set out the
goals and objectives of specific branches of law, institutions and forms of legal
regulation, which are evident in legislative texts, such as the Criminal Code of
the Russian Federation. Definitional norms contain full or partial definitions of
legal concepts.

Norms regulating behavior define the rights and obligations of individu-
als, the conditions for their implementation, and the state's response to viola-
tions. Through targeted regulatory actions, these norms give actual social in-
teractions legal significance, turning participants into subjects of legal rela-
tions. These norms undergo logical development and materialize into rules of
conduct, which are further classified depending on their characteristics and
purposes.

Another classification criterion is the degree of generality and scope of
application, dividing legal norms into general and specific categories. General
norms are applied universally in all branches of law, while specific norms re-
late to individual institutions within a specific legal area. Substantive norms
directly regulate social relations, while procedural norms dictate organizational
and procedural aspects, acting as derivatives of substantive norms.

Although these classifications provide an idea of the structure and func-
tions of legal norms, their categorization can also be based on other criteria.
Now let us turn to the consideration of the question of the methods of presen-
tation of legal norms in legislative acts. Legal forms, primarily laws, contain le-
gal norms that are structured in accordance with linguistic and formal-logical
rules. Often these rules must be derived from the articles of normative legal
acts that require interpretation. Legal provisions in laws are usually presented
as part of a larger text describing specific types of behavior. However, the fre-
quent use of conditional statements in legal texts can sometimes be mislead-
ing. These conditional statements should not be mistaken for the beginning of
a legal hypothesis. Moreover, the elements of legal norms are often distributed
not only across different parts of the law, but also between different laws and
normative legal acts. Such distribution is dictated by the logical structure of
legal norms. There are two main methods of presenting legal norms in the arti-
cles of normative legal acts: direct and indirect, with the latter further subdi-
vided into the reference and blanket methods. The direct method involves the
inclusion of all three elements of a legal norm within one article in accordance
with the structure of a state governed by the rule of law. However, such direct
presentation is exceptional and is not always encountered, since it accurately
reflects the structure of a legal norm and an article of the law. An example of
direct presentation can be found in civil legislation (Article 167 of the Civil
Code of the Russian Federation).

On the contrary, the indirect method of presentation means that not all
elements of a legal norm are combined within one article of a normative legal
act. As a rule, a disposition containing a rule of conduct is given, while a sanc-
tion or hypothesis may be absent. This is due to the fact that the reconstruc-
tion of a legal norm usually begins with a disposition.
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The indirect method includes referral and unfilled varieties, differing in
the degree of accuracy in indicating the missing elements of a legal norm.
The referral method assumes a relationship with other articles within the
same law where the missing elements are located. References provide precise
directions to the article, part or paragraph containing the relevant elements.
For example, Article 26 of the Civil Code of the Russian Federation refers to
paragraph 2 of Article 28, which concerns the legal capacity of individuals
aged 14 to 18. This method helps to save the text of the legislation by avoid-
ing repetitions.

Reference norms prevail in the Civil Code of the Russian Federation, with
almost every third article containing references that can be found within the
same article or in other articles within the same law. There are also precise ref-
erences between different parts of the Civil Code, illustrating the interrelation-
ship of the legal framework.

In contrast, the blanket method involves vague references to a group of
acts, rules, or instructions that are not explicitly defined. This method intro-
duces uncertainty that may relate to any element of a legal norm. For example,
paragraph 1 of Article 428 of the Civil Code of the Russian Federation contains
a vague reference to an “accession agreement” [1].

Phenomena similar to legal norms may include social norms, moral
standards, and ethical principles that also regulate the behavior of individuals
and groups in society. These phenomena usually have similar properties of ob-
ligation and control over their observance, just as legal norms establish rules
and standards for the legal behavior of citizens. Such phenomena as social
customs, professional standards, and contractual obligations may also have
similar features to legal norms, influencing people's behavior and interactions
within the framework of social relations [11]. In conclusion, it should be noted
that legal norms form a well-structured system of formally defined rules of
conduct established and guaranteed by the state to regulate social relations
and determine the degree of freedom in society. The objectivity of legal norms is
achieved when they are not subject to the will of specific individuals, ensuring
reliable compliance with the basic rules necessary for the functioning of society
and the state. These rules represent the minimum requirements for maintain-
ing the stability of the political and legal system of each state.
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