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HopMATHEHO-MPABOBOE PETYAHPORANHE
AEATEALNOCTH OPraHOR
HCMOAHHTEABHOH BAACTH:

CPABHHTEALHO-MPABOROE HCCAEAOBANHE

K.8. Baringaym’

AHHOTanHA. ABTOP CTaTbU CHUCTEMAaTU3HPYET HOPMAaTHBHO-IIPABOBBIE MOKYMEH-
TbI, PETYAUPYIOIIHE AedTEABHOCTh OPTaHOB HMCIIOAHUTEABHOM BaacTu Poccuiickoit Pene-
panuu. [Ipu 5TOM B TEKCTE€ HAYYHOH CTATBU AEAAETCH YIIOP HAa CPAaBHUTEABHO-IIPABOBOE
HCCAE€OBAaHKE, B YACTHOCTH, IIPABOBOIO PETYAHPOBaHUSA B Pocchy IO CpaBHEHHIO C HOP-
MAaTHBHBIM peryaupoBaHueM KaHanwl 1 ABCTpasuu.

KaroueBple cAOBa: HOPMATHUBHO-IIPABOBOE PEryAMPOBAaHHE, OPraHbl HCIIOAHHU-
TEABHOU BAACTH, AEATEABHOCTB UCIIOAHUTEABHBIX OPTaHOB.

020 rom 3HaAMEHYETCS HOBOM 3II0XON KOHCTUTYIIMOHHOTO Pa3BUTHS
B Poccuiickoit ®enepanuu. Ilpunareie 1 uroag 2020 roma u3MeHe-
Husg B Koncrutynuio PP Ha o6HIepocCHUCKOM TOAOCOBaHUU 000-
3HAQ4YHAU HOBBIE 3Tallbl Pa3BUTHUS B PA3AHMYHBIX HAIIPABACHUSX,
B TOM 4YHCA€ B YaCTH COBEPIIEHCTBOBAHUS HOPMATHBHO-IIPABOBOI'O
PETYAUPOBaHUS AEATEABHOCTH OPTaHOB MCIIOAHHUTEABHOMU BAACTH.

Kak cnpaBemauBo ormeudaeT O.A. TapaH, UCHIOAHUTEABHBIE OpPraHBI I'OCY-
JapCTBEHHOM BAACTH BXOOAT B CUCTEMY I'OCYyAapCTBEHHOTIO YIIPABAEHHS, OCHOB-
Had IeAb KOTOPBIX 3aKAIOYAETCS B PEIIEHUH CTPATETHYECKHX 3a/a4d Pa3BUTHLA
Poccuu [9, c. 147]. B To ke Bpemsa M.B. 'nazyHoBa mnpumepkuBaeTcd CAe-
AYIOIIEH TOYKH 3PEHUA: «IBASISCHh DAEMEHTOM M HE3aBHCHMOM BETBBIO allla-
paTa rocynapCTBEHHOU BAACTH, C(OOPMHUPOBAHHBIN 110 IIPUHITUITY Pa3/1eA€HUS

* Baiin6aym Kupuaa BoapaemapoBHdY, CTyAeHT 1 Kypca marucrparypbl UHCTUTYTA IIpa-
Ba Bamkupckoro rocymapcrBeHHOro yHuBepcurera. E-mail: vainbaumll@mail.ru. Hayusbri
pykoBonuTeab — KomapoB Cepreii AAeKCaHAPOBHY, ITpodpeccop Kadeapsl TEOPUU TOCYAAPCT-
Ba U npaBa HMHcTuUTyTa IpaBa BalllKMpPCKOro rocyZapCTBEHHOIO yHHBEPCHUTETA, IIPE3UIEHT
MOO «MexperuoHasbHasd accollpallis TEOPETHKOB roCyJapcTBa U IIpaBar, OJOKTOP IOpUAHYeE-
CKHX HayK, Ipodeccop. E-mail: SVKomarov2008@yandex.ru (Poccus, r. Yda).
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BAACTE€M, HCIIOAHUTEABbHAd BAACTh TECHO B3aMMOIAEHCTBYET C 3aKOHOLATEAb-
HOM U cyneOHOM BeTBAMHU. PYHKIIMU HCIIOAHUTEABHOM BAAQCTH PETYAHUPYIOT
IIPaAKTUYECKYI0 pPeaAu3allHio IIOAOXKEHHUH 3aKOHOJaTeAbCTBa B MaclIiTabe Io-
cynapctBa» [7, c. 110].

HopMaTHBHO-IpaBOBOE PETYyAUPOBAHHUE MOEATEABHOCTU OPraHOB MCIIOAHH-
TeAbHOU BaacTu omnpeneasgercs KoHcrurynueit PP, denepasbHBIMH KOHCTUTY-
IIUOHHBIMH 3aKOHaMH, (peepasbHBIMH 3aKOHaMH, IIOA3aKOHHBIMH HOPMAaTHB-
HBIMH [IPABOBBIMH aKTaMU U [Ip.

Tak, O.H. OpouHa cyuTaetr, 4TO aAMUHUCTPATHUBHO-IIPABOBOMN CTATyC Op-
raHOB HCIIOAHUTEABHOH BAACTH IIpeACTaBAsIeT cOO0H COBOKYIITHOCTDH TPEX OCHOB-
HBIX SA€MEHTOB:

— [IEAE€BOM (HOPMBI O LeAdX, 3aJa4axX U IPUHIHUIIaX AeITEeABHOCTH);

— OPraHHU3allMOHHO-CTPYKTYPHBIN (HOPSA0OK OpraHHu3allvM, AWKBHIAIIMU OpP-
raHa, €ero CTPYKTYpPbl U CUCTEMbI ITIOJYNHEHHOCTH);

— KOMIIETEHIIMOHHBIN (BAAQCTHBIE IIOAHOMOYMS U IIOABEIOMCTBEHHOCTH) [8,
c. 45].

B Hacrogiee BpeMda B aJMHHHCTPATHBHOM 3aKOHOOATEABCTBE 3aKpeIl-
A€Ha cucTeMaTu3alus (PyHKIIUH OpraHoB MCIOAHUTEABHOU BaacTH. Tak, Yka3s
[Ipesugenta PP or 21.01.2020 Ne 21 «O cTpykrype pemepasbHBIX OpPraHOB
HCIIOAHUTEABHOM BaacTw» (B pen. yKazoB [Ipesupenta Poccuiickoit denepa-
nuu ot 25.03.2020 Ne 207, ot 05.06.2020 Ne 372, or 09.11.2020 Ne 681,
ot 20.11.2020 Ne 719) ycraHaBAUBaET TPHU YPOBHA YIIPABACHUL.

1) ®enepasbHBIE MHHUCTEPCTBA, (pemepasbHbIE CAYKObI B deaepasbHBIE
areHTCTBa, PYKOBOJCTBO [AEATEABHOCTBIO KOTOPBIX ocylecTBadgeT [IpesuneHT
P®, ¢enepasbHble cAy:KObBI U denepasbHble areHTCTBa, II0/IBENOMCTBEHHBIE
3TUM peaepasbHbIM MUHHCTEPCTBAM.

2) denepasbHBlE MHHHCTEPCTBA, PYKOBOACTBO [AEATEABHOCTBIO KOTOPBIX
ocyiiecTBageT IIpaBureapcTBo PP, denepasbHbie CAyKOBI U penepasbHBIE
areHTCTBAa, IOABEJOMCTBEHHbBIE 3TUM (PeaepasbHbIM MUHHUCTEPCTBAM.

3) denmepaavHble CAYKOBI M (pemepasbHbIE areHTCTBA, PYKOBOIACTBO Oed-
TEABHOCTBIO KOTOPBIX ocyllecTBAseT IIpaBureabcTBo PP [2].

YKazaHHagd cucTeMaTH3alus PYHKIIUN IBASEeTCS YHUBEPCAABHOU A BCeX
YPOBHEM CHCTEMBI OPraHOB MCIIOAHUTEABHOH BaacTHU B Poccuu, BBUAYy TOTO, YTO
OpraHbl HCIIOAHUTEABHOM BAACTH Ha TOCYyJapCTBEHHOM YPOBHE BBIIIOAHSIOT
HanboAbIIIee KOAMYECTBO YIIpaBA€HYECKHUX 3anad4 [10, c. 627].

BrimienepedncaeHHBIE CTPYKTYPHBIE €IWHHUIIBI KOMIIETEHIIHNH OTpPakaloTcs
B IOPHUIUYECKUX aKTaX OpraHOB HCIIOAHUTEABHOHN BaacTH B Poccun.

[ToroskeHHS, PETyAHPYIOIME OOIIeCTBEHHBbIE OTHOIIEHHS, KOTOPhIE CBs3a-
HBI C OpraHu3allel AedTeABHOCTH U (PYHKIIMOHUPOBAHUEM OPraHOB 3aKOHOA-
TEABPHOH W HCIIOAHUTEABHOM BAacTU cyObekTa Pd, 3akperineHrl B denepasbHOM
3akoHe «O06 O0HIMX NPUHIUIAX OpPraHU3allUU 3aKOHOAATEABHBIX ([IpPeAcTaBH-
TEABHBIX) U HCIIOAHUTEABHBIX OPTAaHOB IOCYAapCTBEHHOH BAaCTHU CyOBeKTOB PP
[3]. Tam ke 3aKpPENASIIOTCS OCHOBBI B3aUMOAEHCTBHS 3aKOHOAATEABHBIX (Ipen-
CTaBUTEABHBIX) OPTaHOB I'OCyAapCTBEHHON BaacTu cybbekTa PP u opraHoB uc-
IIOAHUTEABHOHM BAacTU cyobekTa Pd.

MozkHO cKa3aTpk, 4TO Ha COBpeMeHHOM aTare pa3sutud B 2020 roay cocro-
FACS IIECTOH 3Tall aAMUHUCTPATUBHOU pedOpMbl, CBA3aHHBIH C U3MEHEHUIMU
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Kouncrutynuu. Tak, B Hacrodiee BpeMs B [IpaButeabcTBe PP ocyiecrBasercsa
paboTa o ONTHMH3AIUU CTPYKTYPBI (PefepasbHbIX OPraHOB U IIITATHOM YUC-
AE€HHOCTH HX COTPYOHUKOB. lleaplo pecopmbl 03By4YHBaETCs IIOBBILIEHUE 3-
PeKTUBHOCTH paboThl rocyapCTBEHHOTO ammnapara. [lapamerpbl agMHUHHCTPA-
TUBHOM pedopMbl 3a(pUKCHUPOBAHbI ABYMS IIOCTAHOBACHUSMH, IIOAITHCAHHBIMU
IIpeacemareaem IlpaBureasctBa PO M.B. MumycrussiM. [lepBoe ycraHaBauBa-
eT equHble TpebOBaHHUA K CTPYKTYPE HCIIOAHUTEABHBIX (PeAepasbHBIX OPraHOB
[4]. Bropoe — YHUCA€HHOCTb COTPYAHUKOB, BKAIOYas TEPPUTOPHAABHBIE IIOApAa3-
aeaeHud [5]. B BUAy yTBepsKAEeHHBIX [TIOCTAHOBACHUN ITPaBUTEABCTBA 3aBEPIINUTH
peopranuiaiyio naanupyercd K 1 anpeaa 2021 roxa.

Ha nam B3ragna, agMUHHCTpaTUBHad pedopMa OOAXKHA YYUTBIBATH IIO-
AOXKUTEABHBIN 3apyOezKHBbIH ONbIT pePOPMUPOBAHUS HAIIMOHAABHBIX CHCTEM
rOCyIapCTBEHHOIO yIIPaBA€HHsd. OTO IIO3BOAHUT 0OA€E€ TOYHO OIIPENEAHUTH 00-
AACTH IOCYyJapCTBEHHOIO yIIPaBACHUd, 3asIBA€HHbIE pPeddOpPMOM, €€ IIeAH, METO-
[bl ¥ CpeACTBAa NOCTHUKEHUS 3THUX lieAel, pecypchbl U 9pPeKTUBHOCTh peasnus3a-
1y pedopm.

B mocaemunee Bpemsa B Poccuiickor depepanyivi TIHATEABHO HCCAEAYETCS
onbIT Kanane! m ABcTtpaanu. OCHOBHBIMH MOTHBaMH aIMHUHHCTPATUBHBIX pe-
dopM B 3THX CTpaHaxX SIBASETCS OCO3HAHUE TOT0, YTO HEOOXOAMMO PEUIUTH He-
CKOABKO H3 CAEAYIOIIMX CAOXKHBIX 3a/ad4: ITOBBIIIEHHE 3(P(PEKTUBHOCTHU HAIUO-
HaABHOM CHCTEMBl OpPraHOB HCIIOAHUTEABHOM BAacTy; IIpeobpa3oBaHHE CTpPaHbI
B OTBETCTBEHHOI'O paboTomaTeAsl, CIIOCOOHOTO IPUBAEYH JOCTATOYHOE KOAWYe-
CTBO KBaAM(PUIIMPOBAHHBIX CAYXKAIIUX, U B TO XK€ BPEMsS KOHTPOAUPOBATH pac-
XOAbl Ha UX COAEpPzKAaHUE; IOBBIIIEHHE NOBEPHA K CTPAHE CO CTOPOHBI HaceAe-
HUSI U 9aCTHOI'O CEKTOpA.

[Ipexxne Bcero, caemyeT OTMETUTH, 4TOo KaHazga m ABCTpaasmusi, TakKIKe KakK
u Poccus, aBasgioTca denepaTUBHBIMH TOCyJapCTBaMH, OCHOBHBIM 3aKOHOM
B KOTOpBIX BeIcTynaeT KoHcrurynudga. Ecau coraacHo ct. 65 Koncrurynuu PO
ycTaHaBAUBaeTCs, 4TO B coctaB Poccuiickoit Peneparmu Bxondr 85 cyOnek-
TOB [1], TO coraacHo ra. 2 «O0bpequHeHNe» KOHCTUTYIIMOHHOTO akTa oT 1867 r.
Kanana aBasercda denepanueit, pasgeaeHHod Ha 10 mpoBUHIIMY U 3 TEPPUTO-
puu. CoraacHo Kouncrurynuu ABcrpaauu oT 1900 r., cTpaHa COCTOUT U3 IIIE€C-
THU LITATOB, ABYX MaTEPHUKOBBIX TEPPUTOPHUH U APYruxX 00A€e MEAKHUX TEPpPH-
TOPHH.

B oram4dne ot 3akoHomareAbcTBa PP neareAbHOCTE OPraHOB HCIIOAHUTEAB-
HOM BaacTu KaHanpl peryaupyercsa He aIMHHHCTPATHUBHO-IIPABOBBIMH HOpMAa-
MH, a II0 0OABIlIEl Mepe HoOpMaMu TpynoBoro mpaBa. OCHOBHBIMH HCTOYHHKA-
MH, PETYAUPYIOIIMMH pacCMaTpUBaAEMbIFM UHCTUTYT, ABASIIOTCH TaKHE IIPpaBOBBIE
akTel Kanazpl, kak: «O 3aHATOCTHU HA TOCYAapPCTBEHHOH CAyskOe», «O 3ammre co-
TPYOHUKOB, COOOIIMBIINX O CAYKE€OHBIX 3A0yIIOTpedOAeHHsax», «O0 yrpaBaeHUU
duHaHCaMm» U ap. [12, c.148].

NHBIMH cAOBaMM, BasKHBIM OTAMYHEM ABAGETCA TO, YTO B 3aKOHOOATEABCT-
Be KaHazp! He cymiecTByeT (peepasbHbIX KOHCTUTYIIMOHHBIX 3aKOHOB, a TaKiKe
HOPMAaTHUBHO-IIPAaBOBBIX aKTOB HCIIOAHUTEABHBIX OpraHoB KaHanp! (Kak, HaIIpH-
Mep, B Poccuu — mocraHoBaeHUd U pacriopaxeHud lIpaBureabcrBa PP, nmpuka-
3bI MUHHUCTEPCTB U T.[.). ITO pa3andHe CBA3aHO C TEM, YTO UCCAEAYEMblE HAMU
CTPaHbl OTHOCATCH K Pa3HbIM IIPABOBBIM CHUCTEMAaM.
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B mexanuiame caoxubiieroca B KaHaze MBUAN30BAHHOTO IIPaBOBOIO I'O-
CygapcTBa, B KOTOPOM HWHCTHUTYTBI HCIOAHUTEABHOM BAAQCTH O0OOMX YpPOBHEU
HNOAYUHSAIOTCS PENIeHUsaM CyaAeOHOM BAACTH, AESATEABHOCTH ITPOBUHIINH OOBIYHO
He IIPOTHUBOPEYUT AYXy HEKOHCOAMAUPOBAHHOM KOHCTHUTYIIMHM M BHOUCHIBAETCH
B MEXaHU3M CAEP3KEK U IPOTHUBOBECOB 10 BEPTUKAAU. AKTHUBHOCTH IIPOBUHIINM
B UCIIOAB30BaHUU Habopa IIPUHAIAEKAIIUX UM ITOAHOMOYHH YacTO CAYXKHUT HC-
TOYHHUKOM IIPABOBBIX KOAAM3HI, HO BMECTE C TEM OCBOOOXKOaeT MHCTUTYTHI e-
OepasbHOM BAAQCTH OT MHOTHX «3a00T» B 00AACTH PETYAUPOBAHUS SKOHOMHYE-
CKOTO U COIIMAABHOTO Pa3BUTHUS peeparliu.

[IpuHamaeskHOCTE KaHanbl K ceMbe 0OIIIero mpaBa C OOABIIIOH POABIO Cy-
OeOHBIX ITPEeleJeHTOB TOAKOBAHHSA W KOHCTHUTYIIMOHHBIX COTAAQIIEHUH ITPHAIAET
TMOKOCTh KOHCTUTYILIMOHHOMY MeXaHH3My dQenepanii, obserdass HaxOXKIEHUE
denepasbHO-IIPOBUHIIMAABHOTO KOHCEHCYyCa M CIIOCOOCTBYSI 9BOAIOIIMOHHOMY
0OHOBAEHHIO IIPABOBBIX HHCTUTYTOB U OTHOIIEHUH [6, c. 21].

AHaau3upys IIpaBOBOE PETYAHPOBaHHE ABCTPaAUU IO BOIIPOCY 00 oIrrpese-
A€HUH oOBbeMa IIOAHOMOYHH (peaepasbHBIX OPTaHOB HCIIOAHHUTEABHOM BAACTH,
CAENYET OTMETHUTBH, YTO B KOHCTUTYILIMU ABCTpaAUH €My VAEAdeTCs He3Hadu-
TeAbHOe BHHUMaHue. Tak, cr. 61 KoHCTHUTYIIMH yCTaHaBAMBAET, YTO OESATEAb-
HOCTBb (peleparbHOM HCIIOAHUTEABHOH BAAQCTH HAaIlpaBA€HA Ha «UCIIOAHEHUE»
U «coxpaHeHue» B crae KoHcTHUTyLIMH U 3aKOHOB ABcTpaasuiickoro Coroza. Cae-
JOBATEABHO, IIOAHOMOYHS (eeparbHbIX OPTaHOB HWCIIOAHUTEABHOH BAACTH
MOXKHO pa3[eAuTh Ha [ABa THIIA — IIOAHOMOYHS «HCIIOAHEHUS» MU ITOAHOMOYHS
«coxpaHeHUs». OIpeneseHue CoAepKaHULA ITUX IIOAHOMOYHUH IpencTaBAIET OII-
pPeaeAeHHYI0 CAOXKHOCTE [11, ¢.39].

CaenyeT OTMETHUTDH, UTO KaHAACKYI H aBCTPAAUMCKYIO MOIEAb OObemu-
HsSeT HaAW4YNe Ha PErHOHAABHOM YPOBHE ITPEACTABUTEAS OPUTAHCKOW KOPO-
HbI, KOTOPBIY MOXKET OCYLIECTBAATH 3Ha4YUMble opUuninasbHble pyHKIIUU. [Ipu
9TOM, caMa CyTh INPHUHSTHS [IOAUTUYECKHUX PEIIeHUH CBdA3aHa C OpraHaMH Me-
CTHOTO CaMOYyIIpaBA€HUS, KOTOPhIE OCYILIECTBASIIOT CBOIO A€SITEABHOCTH I10 MO-
OEeAU TIapAaMEHTCKOM peciy0AMKu. B To Ke BpeMsi, AAd aBCTPAAUNCKUX pe-
THOHOB XapaKTepeH OuKamepasu3M, KOTOPhIH B KaHame CylIecTBYeT AHWIIb
B KBebOeke.

Takoil BLICOKUM YPOBEHB OBEPHUS U YBAXKEHUI K MOIAEASIM PETYyAHPOBaAHUSL
aBCTPaAAUMCKON U KaHAACKOW aIMUHUCTPAIIUE OCHOBAH Ha XOPOLIO (PYHKIIUO-
HUPYIOIIEH U BHICOKOKOMIIETEHTHON CHCTEME IOCYyJapCTBEHHBIX CAYIKAIIIUX, YTO
ABUAOCH PE3YABTATOM [JOATOTO M CHUCTEMATUYECKOT'O Pa3BUTUS HHCTUTyTa OEs-
TEABPHOCTHU OPTaHOB HMCIIOAHHUTEABRHOUM BAACTH, YYHUTBHIBas IIOTPEOHOCTH W CHEIIH-
UKy H3ydaeMbIX O0ILIECTB.

TakuMm o0Opa3om, 0000Iast BCe BBIIIECKA3aHHOE, MOXKHO CHOEAATh CAEIYIO-
Y BeIBOA: onbIT KaHanbl M ABCTpaAWU MOIKET SIBAATHCSI (PYHAAMEHTOM AT
aHaAM3a U HUCCAEOBAHUU C IIEABIO Pa3pabOoTKU ITPEIAOKEHUH II0 COBEPIIIEHCT-
BOBaHHIO HOPMAaTHBHO-IIPABOBOIO PETYyAUPOBAHULA AeATEABHOCTH OPraHOB HC-
IIOAHUTEABHOH BAacTH B Poccum, HO He B KadecTBe AyOAmMpyeMor Momeau. Pas-
BUTHE U COBEPIIEHCTBOBAHHUE QOAXKHO IPOUCXOAUTH II0-CBOEMY, a YCIEIIHBIM
OIIBIT PACCMOTPEHHBIX T'OCYAAPCTB JOAYKEH HCIIOAB30BATHCH TOABKO B Ka4eCTBE
PYKOBOZSIIIIETO IIPUHIIHIIA.
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Legal regulation
activities of the executive bodies
authorities: comparative legal research

K.V. Weinbaum”

Annotation. The author of the article systematizes the legal documents regulat-
ing the activities of the executive authorities of the Russian Federation. At the same
time, the text of the scientific article focuses on comparative legal research, in particu-
lar, the legal regulation in Russia in comparison with the normative regulation of Can-
ada and Australia.

Key words: legal regulation, executive bodies, activities of executive bodies.

2020 marks a new era of constitutional development in the Russian Fed-
eration. The amendments to the Constitution of the Russian Federation
adopted on July 1, 2020 at the all-Russian vote marked new stages of devel-
opment in various directions, including in terms of improving the legal regula-
tion of the activities of executive authorities.

As rightly noted by O.A. Battering ram, the executive bodies of state power
are part of the system of public administration, the main goal of which is to
solve the strategic tasks of the development of Russia [9, p. 147]. At the same
time, [.V. Glazunova adheres to the following point of view: “being an element
and an independent branch of the apparatus of state power, formed according
to the principle of separation of powers, the executive branch closely interacts
with the legislative and judicial branches. The functions of the executive power
regulate the practical implementation of the provisions of the legislation on
a national scale” [7, p. 110].

The legal regulation of the activities of the executive authorities is deter-
mined by the Constitution of the Russian Federation, federal constitutional
laws, federal laws, by-laws, etc.

So, O.N. Ordina believes that the administrative and legal status of execu-
tive authorities is a combination of three main elements: target (norms on
goals, objectives and principles of activity); organizational and structural (the
order of organization, liquidation of the body, its structure and subordination
system); competence (authority and jurisdiction) [8, p. 45].

At present, the systematization of the functions of the executive author-
ities is enshrined in the administrative legislation. Thus, the Decree of the
President of the Russian Federation of 21.01.2020 No. 21 “On the structure
of federal executive bodies” (as amended by the decrees of the President
of the Russian Federation of 25.03.2020 No. 207, of 05.06.2020 No. 372,
of 09.11.2020 No. 681, dated 20.11.2020 No. 719) establishes three levels
of management.

“ Weinbaum Kirill Voldemarovich, 1st year master's student at the Institute of Law of the
Bashkir State University. E-mail: vainbaum11l@mail.ru. Scientific adviser - Komarov Sergey
Aleksandrovich, professor of the Department of Theory of State and Law of the Institute of
Law of the Bashkir State University, President of the Interregional Association of State and Law
Theorists, Doctor of Law, Professor. E-mail: SVKomarov2008@yandex.ru (Russia, Ufa).
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1) Federal ministries, federal services and federal agencies, whose activi-
ties are managed by the President of the Russian Federation, federal services
and federal agencies subordinate to these federal ministries.

2) Federal ministries, whose activities are managed by the Government of
the Russian Federation, federal services and federal agencies subordinate to
these federal ministries.

3) Federal services and federal agencies, the management of which is car-
ried out by the Government of the Russian Federation [2].

The specified systematization of functions is universal for all levels of the
system of executive authorities in Russia, due to the fact that executive author-
ities at the state level perform the largest number of management tasks [10,
p. 627].

The above structural units of competence are reflected in the legal acts of
the executive authorities in Russia. The provisions governing public relations
that are related to the organization and functioning of the legislative and ex-
ecutive bodies of the constituent entity of the Russian Federation are enshrined
in the Federal Law “On General Principles of Organization of Legislative (Repre-
sentative) and Executive Bodies of State Power of the Subjects of the Russian
Federation” [3]. The foundations of interaction between the legislative (repre-
sentative) bodies of state power of the subject of the Russian Federation and
the bodies of executive power of the subject of the Russian Federation are also
fixed there.

We can say that at the present stage of development in 2020, the sixth
stage of the administrative reform took place, associated with the amendments
to the Constitution. So, at present, the Government of the Russian Federation
is working to optimize the structure of federal bodies and the number of their
employees. The aim of the reform is to increase the efficiency of the work of the
state apparatus. The parameters of the administrative reform are fixed by two
resolutions signed by the Chairman of the Government of the Russian Federa-
tion M.V. Mishustin. The first establishes uniform requirements for the struc-
ture of federal executive bodies [4]. The second is the number of employees, in-
cluding territorial divisions [5]. In view of the approved government decisions, it
is planned to complete the reorganization by April 1, 2021.

In our opinion, the administrative reform should take into account the
positive foreign experience of reforming national systems of public administra-
tion. This will make it possible to more accurately determine the areas of public
administration declared by the reform, its goals, methods and means of achiev-
ing these goals, resources and the effectiveness of the implementation of re-
forms.

Recently, the experience of Canada and Australia has been carefully stu-
died in the Russian Federation. The main motives for administrative reforms in
these countries is the realization that it is necessary to solve several of the fol-
lowing complex tasks: increasing the efficiency of the national system of execu-
tive authorities; transformation of the country into a responsible employer ca-
pable of attracting a sufficient number of qualified employees, and at the same
time controlling the costs of their maintenance; increasing confidence in the
country on the part of the population and the private sector.
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First of all, it should be noted that Canada and Australia, as well as Rus-
sia, are federal states, the main law of which is the Constitution. If according to
Art. 65 of the Constitution of the Russian Federation establishes that the Rus-
sian Federation includes 85 subjects [1], then according to Ch. 2 “Consolida-
tion” of the Constitutional Act of 1867 Canada is a federation divided into
10 provinces and 3 territories. According to the Australian Constitution
of 1900, the country consists of six states, two mainland territories and other
smaller territories.

Unlike the legislation of the Russian Federation, the activities of the ex-
ecutive authorities of Canada are regulated not by administrative and legal
norms, but mostly by the norms of labor law. The main sources regulating the
institute under consideration are such legal acts of Canada as: “On employ-
ment in the public service”, “On the protection of employees who reported mal-
practice”, “On financial management”, etc. [12, p. 148].

In other words, an important difference is that in the legislation of Canada
there are no federal constitutional laws, as well as regulatory legal acts of the
executive bodies of Canada (as, for example, in Russia — decrees and orders of
the Government of the Russian Federation, orders of ministries, etc.). This dif-
ference is due to the fact that the countries studied by us belong to different
legal systems.

In the mechanism of the civilized legal state that has developed in Canada,
in which the institutions of executive power at both levels are subordinate to
the decisions of the judiciary, the activities of the provinces usually do not con-
tradict the spirit of an unconsolidated Constitution and fit into the mechanism
of checks and balances vertically. The provinces' activity in the use of a set of
powers belonging to them often serves as a source of legal conflicts, but at the
same time frees the institutions of the federal government from many “worries”
in the field of regulating the economic and social development of the federation.

Canada's belonging to a family of common law with a large role of judicial
precedents of interpretation and constitutional agreements gives flexibility to
the constitutional mechanism of the federation, facilitating finding a federal-
provincial consensus and contributing to the evolutionary renewal of legal in-
stitutions and relations [6, p. 21].

Analyzing the legal regulation of Australia on the determination of the
scope of powers of the federal executive bodies, it should be noted that the
Australian Constitution pays little attention to it. So, Art. 61 of the Constitu-
tion stipulates that the activities of the federal executive branch are aimed at
“enforcing” and “maintaining” in force the Constitution and the laws of the
Commonwealth of Australia. Consequently, the powers of the federal executive
bodies can be divided into two types — the powers of “execution” and the powers
of “preservation”. Determining the content of these powers presents a certain
difficulty [11, p. 39].

It should be noted that the Canadian and Australian models are united by
the presence at the regional level of a representative of the British crown who
can perform significant official functions. At the same time, the very essence of
political decision-making is associated with local self-government bodies, which
carry out their activities on the model of a parliamentary republic. At the same
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time, bicameralism is characteristic of the Australian regions, which in Canada
exists only in Quebec.

Such a high level of trust and respect for the regulatory models of the Aus-
tralian and Canadian administrations is based on a well-functioning and high-
ly competent system of civil servants, which was the result of a long and sys-
tematic development of the institution of executive power, taking into account
the needs and specifics of the studied societies. ...

So, summarizing all of the above, we can draw the following conclusion:
the experience of Canada and Australia can be the foundation for analysis and
research in order to develop proposals for improving the legal regulation of the
activities of executive authorities in Russia, but not as a duplicate model. De-
velopment and improvement should proceed in its own way, and the successful
experience of the reviewed states should be used only as a rough guideline.
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PedOpMHPORANHE NENHTENLHAPHON CHCTEMAI
B Poccurickort Hmnepun
(&Topan noaoguna XIX — Havaao XX geka)

A.G. Bunorpapos’
H.8. Pomanora™

AHHOTanmHusa. B crarbe pacCMOTpPeHbI IPHUYHHBI U IIyTH PePOPMHUPOBAHUA IIE€HU-
TEHIIUApHOM cHUCTEMBI B Poccuiickoit HMmnepun BO BTOPOM moaoBHHe XIX — Hadaase
XX Beka. PackpbrIBaeTcs poAb rOCyZapCTBEHHO-IIPABOBOIO PETYAHPOBAHUS B obecriede-
HUU U peasu3allud KapaTeAbHOH IIOAUTHKH I'OCyJapCTBa, B YCHACHHHM KOHTPOABHBIX
YHKIIMH U COBEPIIEHCTBOBAHUU YIIPABACHHS MECTAMH 3aKAIOYEHHS, aHaAHU3UPYyeTCs
coepKaHue U CTPYKTypa OCHOBHOTO [IpoekTa TIOPEMHOIO IIpeo0pa3oBaHUs IIOATOTOB-
AE€HHOTO crieniasbHOM Komuccueii.

KaroueBBI€ CAOBa: TIOPEMHOE YIIPaBAEHUE, 3aKAIOUYEHHbIE, TOCYJapPCTBEHHBIE Op-
raHbl, IIOAMIMS, HCIIOAHEHHE YTOAOBHBIX HaKa3aHUM, TIOPEMHBIH KOHTPECC, IIPOEKT
TIOPEMHOTO ITPE00Pa30BAHUS.

0 BTOpPO# MoAOBUHBI XIX CTOAETHS TIOPEMHOE yIIpaBA€HHE OBIAO OT-

JIEA€HO OT IIOAHILIENICKOIO U BCE IEHUTECHIMAPHbBIEC YIPEKICHNA, BBU-

[y OTCYTCTBHA LICHTPAAN30BAHHOIO YIIPABACHMA, HAXOAHWAUCH B BeE-

JEHUUN Pa3AMYHBIX I'OCyAapCTBEHHBIX opraHoB. Hampuwmep, III Otne-

aenne CobcrBeHHOM Ero HMmneparopckoro BeanuecTBa KaHIEAs-
PHH BenasO IOAUTHYECKHMH TIOPbMaMH; [lernapTaMeHT HUCIIOAHUTEABHOM IIOAH-
nuu MuHHCTEpCTBa BHYTPEHHHUX €A KypHUpPOBaA OOIIEYTOAOBHBIE TIOPEMHBIE
VUpeX/IeHUs; B I'yOepHUSIX B IIOAYNHEHUU I'yOepHATOPOB HAXOAHWAUCH MEcTa 3a-
KAIOUEHHUs TPasKIaHCKOIO BEIOMCTBA, B 00AaCTIX — Ha4YaABHUKOB o0aacTe,
B ropofiax — I'palOHa4YaAbHUKOB.

B nmawvane 80-x romoB XIX B. B Poccuu cyiecTBoBaAu TIOPBMBI OOIIEr0 YCT-
poticTBa. OT0 OBIAM ITOAWIIEHCKIE apeCTaHTCKHE OTIEACHUsI, BOEHHbIE IayIITBaxThl,
TIOPEMHBIE 3aMKH, I0Ma IIPEABAPUTEABHOIO 3aKAIOYECHM, PA3ANMYHOIO THUIIA TIOPb-
Mbl — MHCIPaBUTEABHBIE, KATOPXKHBIE, MOHACTBIPCKHE U IIEPECBIABHBIE, a TaKXKe
octpory u ap. O4eBUIHO, YTO MECT 3aKAIOUEHUS ObIAO MHOTO, OHAKO CYIIECTBEH-
HOM pasHHUIIbI MEXKY YCTAHOBAEHHBIMH B HUX TIOPEMHBIMH PEXHMMaMH He OBbIAO.

CMHUPUTEABHBIH NOM, HAIIPUMEP, MAaAO YEM OTAMYAACS OT paboTHOIO I0oMa,
apeCTaHTCKHUE POTHI I'PaKJaHCKOT'O BEIOMCTBA, OCTPOr HAHW TIOPEMHBIM 3aMOK
TakKXKe IIPUHIUIHAABHBIX pasaAndui He HMeau. [loMeleHuda IpHU MOAULEHCKHUX

* BuHorpamoB AAeKceill CepreeBHY, CT. IIPEIOAaBaTeAb KapeApbl TEOPUHU U UCTOPHUH TO-
cyzmapcTBa u npaBa IOpuaugeckoro uHctutyTa (Caskt-IlerepOypr). E-mail: alewin@mail.ru

"~ PomaHoBa HpuHa BaaamMHpPOBHA, MOIIeHT Kadenphbl HCTOPHUH IOCyLapcTBa K IIpaBa
Cankr-Ilerepbyprckoro YuHuBepcutTetra MBJI Poccuu, KaHOUAAT IOPUANYECKHUX HayK. E-mail:
kailasOO@bk.ru
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YIPaBA€HHUSX B OCHOBHOM CAY3KHAU [IAS COONEPIKAHUS IO apecToM, a Hebaaro-
3BYy4YHOE BBIPasKEHUE «sIMa» SIBASIAOCH 0003HAYEHHUEM MNOATOBOM TIOPHBMBI A He-
COCTOSITEABHBIX MOAKHHUKOB. PazopuBIIMecs MIOMEIIMKH, MellaHe B Tropojax,
KPECTbIHE — BCE OHHU COMAEPKAANUCH B IIOMEIIEHUAX OAG AUIl, IIOABEpPraeMbIX
apecTy II0 IIPUTroBOpaM MHPOBBIX CyZeH. ApecTaHTOB IIpU KOHBOMPOBAaHUU B MeEC-
Ta IIOCTOSHHOI'O OTObIBaHMS HaKa3aHUH Ha «dTalax» COAEpP:KAaAM B OTaITHBIX
TIOpbMaxX, UHa4Ye Ha3bIBA€MbIX [I€PECBIABHBIMHU.

YcaoBUA [Ad coOepzKaHUS 3aKAIOUEHHBIX BO BCEX MECTaxX AWUIIEHUS CBOOO-
bl HE COOTBETCTBOBAAU IIPEABIBAIEMBIM TPeOOBAHUSM: TIOPHbMbI OKa3bIBaAUCH
IIEPEIIOAHEHHBIMH, 3aKAIOYEHHBIE OBIAM AHWIIEHBI SAEMEHTAPHOM MEIHUIIMHCKOM
IIOMOIIM, UMEACS SBHBIH IIPOM3BOA CO CTOPOHEI IlepcoHasa. B pesyaprate He-
YOOBAETBOPUTEABHOI'O COCTOSIHHY TIOPEMHOI'O 3aKAKOYEHHST BO3POCAO KOAWYECT-
BO 0ECHOPSAAKOB M ITPOUCIIECTBHUH, CAEACTBHEM KOTOPBIX SBHAUCH CAyYaH yda-
CTUBIIINXCS ITOOETOB M3 MECT AWUIIIEHHUT CBOOOIHI.

OueBUOHBIM [Ad TOCyJdapcTBa Ha3peA BOIpPoc pedpOpMUPOBaAHUS IIEHUTEH-
MUAPHOM CHUCTEMBI, I OCHOBHBIMH 33/la9YaMH B 3TOM HAINPaBACHHH CTaAu oOec-
IIeYyeHue eqUHCTBA KapaTeAbHONM MPaKTHKH Ha BCEU TEPPUTOPHUU UMIIEPHUU, OAT
Yero SBHAOCH HEOOXOAMMOCTBIO COBEPIIEHCTBOBAHHE CHCTEMBI YIIPaBA€HUSA
MeCTaMU 3aKAIOYEeHHUd IIyTEM CO3[aHHd IeHTPAABHOIO OopraHa A BCEro TIO-
PEMHOT'0 BEJOMCTBA.

JAg moAroTOBKH TIOpeMHOM pedopMbl 1 deBpassa 1872 r. Aaekcanapom II
Oblna yupexkneHa crenmasbHas «KoMuccuss gasg cocTaBA€HUsI OOIEro CHUCTeMa-
TH4YecKoro [Ipoekra TIOpeMHOTro IIpeobpa3oBanusd». [Io 3ToMy ITOBOAY B LIAPCKOM
yKas3e coobIanoCh:

«1) HE3aBHCHUMO OT OIIPENEACHHOU nesaTeAbHOCTH MUHHCTepCTBa BHYTPEH-
HUX feA 1 MUHHCTepCTBa IOCTHUIIMH HAa3HAYUTB 0coOyro Komuccuio mas cocras-
A€HUs O0IIEeTO cCUCTeMaTH4decKoro [IpoekTa o TIOPEMHOM B IOCyZapCTBe IIpeod-
pa3oBaHNM, 101 HEIIOCPEACTBEHHBIM HabAOAeHUEM TeX ke MHUHHCTPOB, a Kpo-
M€ TOro, ... Ha3HA4YuTh HpencenareseM 3Tod Komumccum TaliHOro cOBETHHKA
rpada Coasoryda;

2) BMeHUTH 9To¥ KomMuccuu B 0653aHHOCTb OKOHYUTH BO3AaraeMbId Ha Hee
TPy B Te4€HHE OHOIO0 roJa;

3) 1o cocTaBA€HUU O3Ha4YeHHOIO KoMHCCHEI0 OCHOBHBIX HadaaA O HOBOM
YCTPOMCTBE MECT 3aKAIOYEHUd, IIPEACTaBUThL OHble Ha Bricouaiimnee Ero Mmmne-
paTopckoro BeanyectrBa yTBepKIAEHHUE...;

4) BMEHUTH B O0S3aHHOCTHL BCEM MECTaM TOCYyAapCTBEHHOIO yIIPaBACHUS
coobmiaTe Komucenn, mo Mmepe HaJOOHOCTH, CTATUCTUYECKUE MaHHBIE, 10 UX Be-
OOMCTBAa OTHOcHAMIMecd...» [7, c. 292].

PaccmotrpeB Ha cBoeM nepBoM 3acegaHuu 29 deBpasg 1872 r. Bce mgeHict-
BYIOIIIIE€ 3aKOHbI, PETAaAMEHTHUPYIOINE cpepy HUCIOAHEHHS YTOAOBHBIX HaKa3sa-
HUM, KOMUCCHUS IIPUIIIAA K BBIBOLY, YTO «OHU AEWCTBOBaAHW BO BpeMs CYIIECTBO-
BaHUg KPEIIOCTHOI'O IIpaBa, TEAECHBIX HaKa3aHUMU U NPeRKHUX (POPM CYIOIIPO-
U3BOJACTBA, U IIOTOMY, U3MEHEHHOMY B HBIHEIIHEE IIapCTBOBAaHUE, CTPOIO I'OCY-
[JapcTBeHHOro ObITa 60Aee He COOTBETCTBYIOT... [IporpaMma TIOPEMHOTO IIPE00-
pazoBaHUg NOAXKHA OBITH HallpaBA€HA, ITPEXK/e BCEro, K TOMY, 4YTOObI yCTaHO-
BUTHb TaKyl0 CHCTEMY TIOPEMHOTO 3aKAIOYEHUS, KOoTopas ObI yIOBAETBOPSAA
BCEM COBPEMEHHBIM TpPebOBaHUAM HayKU U IIPaKTUKH...» [11, c.1].
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[To utoram cBoeil paboThkl KOMHUCCHS paspaborasa «OOIMUM cHCTeMaTHde-
ckuit [IpoekT TIoOpeMHOTOo peobpa3oBaHUsI», COCTOAIIUN U3 5 OCHOBHBIX pasje-
AOB, BKAIOUMBIINX B cebda 176 crareii.

B nmepBom paszzpese — «Kaaccudukamnyg MeCT 3aKAIOUEHHs», BCE MecTa 3a-
KAIOYEHUS IIOAPA3NEAIAUCH Ha NpeaBapUTEAbHbIE (IOAUIEHCKHE U CylneOHbIe)
U UCIIOAHUTEABHBIE (KPATKOCPOYHBIE — apeCTHbIE, CMUPUTEABHBIE IOMA; CpeaHe-
CpPOYHBbIE — HCIIPABUTEABHBIE JOMa U MOOATOCPOYHBIE — KaTOP3KHBbIE TIOPBMEI).
OnoHOBPEMEHHO MPUBOAMAACE KAACCU(MUKAIIUSA MECT 3aKAIOYEHUSI B I'yOEepHUSIX:
MecTa MOAUIIEHCKOro 3a/iepKaHus, JoMa CyAeOHOTro 3aKAIOYEHHs, JoMa CMUPHU-
TEeAbHBIE U apecTHbIE J0Ma, a TaKXKe IIEHTPaAbHbIE MecTa 3aKAIOYEeHHS — aoMa
UCIIPaBUTEABHBIE U KaTOP3KHBIE TIOPBMEI. [IpOeKT mmpemycMoTpea o0si3aTeAbHOE
YCTPOMCTBO B KpaTdaMIlIMe CPOKH IPHUIOTOB U HCIPABUTEABHBIX KOAOHHUH [OAS
HECOBEPILEHHOAETHUX ITPECTYITHUKOB.

Bo BTOpOM paszneae — «YCTPOHUCTBO MECT 3aKAIOUEHHS» ITPENAATAaAOCH CO3Ja-
HUE CTPOMHOM CHCTEMBI MECT IIPEABAPUTEABHOTO IIOAMIIEMICKOrO 33aepzKaHUd;
MECT IIPEABAPUTEABHOTO CyAe0HOTO 3aKAIOUEHHUS; apeCTHBIX U CMHUPUTEABHBIX [0-
MOB; UCIIPAaBUTEABHBIX JJOMOB — TOABKO B T€X MECTHOCTSIX, TZIe MOXKHO OBIAO OpaTh
3aKa3bl Ha BBIITOAHEHUE PEMECAEHHBIX U APYTUX PaboT; KATOPKHBIX TIOPEM.

Tpetuit pasznen — «Ilopganok comepzkaHUS B MECTaX 3aKAIOUEHUS» OIIPEIAEATA
OCHOBHBIE ITPUHIIUIIBI COAEPXKAHUA 3aKAIOYEHHBIX: IIPUHIUII IIPaBOCYyAUs, Ha-
POAHOCTHU U IIOIEYUTEABCTBA.

B gweTBepTOoM paszmese — «PUHAHCOBBIE OIIEPAIINH [IAS YCTPOHCTBA U ITpeobpa-
30BaHMs MECT 3aKAIOUYEHUs» B KAUECTBE UCTOYHHUKOB (DMHAHCHUPOBAHUS TIOPEMHOMN
pedopMBbI OBIAM OIpeaeA€HBI TOPOACKHE MOOXOAbl M KamuTaa [lormeguTeAbHOro
0 TIOPbMax OOIIIEeCTBa, TOCYAaPCTBEHHBIN 3eMCKUM cOOP M Ka3HA4YEHCTRO.

Komuccuga B cBoeit pabore Hax [IpoekToM ocoboe BHUMaHHUE yOeAHAA TIOMI-
FOTOBKE MIFATOTO paszesa — «YIIpPaBACHHE MECTaMU 3aKAIOYEHHS», U B pPe3yAbTaTe
JOATHUX TIOUCKOB UM CIIOPOB B CT. 155 OBbIAO OmpeneAeHO CO3maHUue €IUHOIO IIeH-
TPaAbHOT'O TIOPEMHOTO yIIPaBAEHUS.

Takum obpazoMm, «OOHIUE cUcTeMaTHYeCKUi [IpoekT TopeMHOro Irpeodpa-
30BaHHUs» IBUACH OCHOBOHM [Ad KapAWHAaAbHOH pedopMbl BCell pOCCHUUCKOM Iie-
HUTEHIUAPHOW CHUCTEMBI U, YYUThIBasl BCE ITPEIAOKEHUS KOMHUCCUHU, 27 deBpa-
Ag (12 mapra mo HoBoMy ctuAalo) 1879 r. BmepBble B Poccum Obia yupeskieH
TAABHBIN OpraH ILIEHTPAAU30BaHHOTO yIIPaBA€HUS BCEM TIOPEMHBIM BEIOMCTBOM
cTpaHbl — [AaBHOe TIOpeMHOe yrpaBaeHUe. Ha Hero ObIAM BO3AOXKEHBI (PYHKIIUU
II0 OIIPEIEA€HUIO OCHOBHBIX HaIIpaBAE€HUH TIOpPEeMHOM pedopMbl, a TaKXKe BbI-
0op IyTel U maAbHEHIIIEero ComepsKaHUs AeATEeAbHOCTH IIEHUTEHIIMAapPHOU CHCTe-
Mbl Poccuu B mmepHo[ ee aarrTalliid K HOBBIM YCAOBHSIM TOCYIAapPCTBEHHOM U 00-
IIIECTBEHHOM KHU3HH.

[IpaBuTeascTByrONMMM CeHAT BBICOYAMIIINM yKAa30M Ha3Ha4daA U BBOAYVA B CO-
ctaB yaeHOB CoBeTa 1mpu MuUHHCTpeE U CoBeTa 110 TIOPEMHBIM JIeAaM HadaAbHUKA
[AaBHOTO TIOPEMHOIO yIIpaBA€HUS. [[eAOIIPOMU3BOACTBO U IIEPENNCKAa C MUHUCT-
POM BHYTPEHHUX €A, & TaKXKe PELIeHHE BOIIPOCOB IIO0 OPTaHU3aIIUU COMAEHCT-
Bud cekperapio CoBera o TIOPEMHBIM JeAaM, ObIAM COCPENOTOYEHBI B KaHIIE-
AIpuU ['AaBHOTO TIOPEMHOTO YIIPaBAEHUS.

MUHUCTP BHYTPEHHHUX €A SBASIACH IMPSIMBIM Ha4YaAbHHUKOM TIOPEMHOM
CTpPasku U MECTHOH TIOPEMHOM aAMUHUCTpAIIUU, a MeCTa 3aKAIOUYEHUs 110 BCceU
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UMIIEPUH HaXOOHWAMCH B BENEHUU HadaAbHUKAa ['AaBHOIO TIOPEMHOTO yIIpaBA€e-
HUug. BeIlcmimii Hag30p 3a BCEMH MECTaMH 3aKAIOYEHHS, IpeaHa3Ha4Ye€eHHBIMU
[ASI COOEPIKAHUS [0, CTpaXkel rocyJapCTBEHHBIX IIPECTYIIHUKOB, IPUHAAAEIKAA
TOBapPHUILy (3aMECTUTEAI0) MUHHCTPA BHYTPEHHUX €A — PYKOBOIUTEAIO Aerap-
TaM€HTa MCIOAHUTEABHOW mnoauluu. Ha HadaapHHMKa ['AaBHOrO TIOPEMHOTO
YIIPaBA€HHSI BO3AarasnoChb PYKOBOJACTBO MECTaMM 3aKAIOUEHHI TIPakIaHCKOTO
BE/IOMCTBA, [IEPECBIAKON apeCcTaHTOB U UCIIPAaBUTEABHBIMU IIPUIOTAMU.

13 nexkabps 1895 r. 'naBHOe TIOpEMHOE yIIpaBA€HUE, C YY4€TOM MeEXKIyHa-
POMHOIO IIEHUTEHIIMAPHOro OIbITa, ObIAO IepesaHo B MHUHHUCTEPCTBO IOCTHUIINU
U IIPOCYLIECTBOBAAO IIOJ] €0 HAYaAOM BIIAOTH [0 CBEpKEHUd 11apu3Ma B 1917 1.

[lo moBomy mpucoeguHEHHS [AaBHOrO TIOPEMHOIO yHnpaBA€HUS K MuHwH-
CTEPCTBY IOCTHIINH [IpaBUTEABCTBYIOIIEMY CEHATy ObIA JaH MUMEHHON BbICOYai-
UM [IapCKUM yKa3 CAEAYIOIIEro coaepzkaHud: «...CyIllecTBYIOIINE YCAOBUS CO-
OepzKaHUS 3aKAIOYEHHBIX TPEeOyIOT BO MHOTOM H3MEHEHHS B CBSI3H C IIPOH3BO-
OUMBIM HBIHE OOIIHMM IIEPECMOTPOM YIOAOBHBIX 3aKOHOB, [a0bl AUIIIEHHE CBOOO-
[bI BO BCEX €T0 BHUAX YCIIEIIIHEE JOCTUTAAO IIOCTAaBAEHHBIX €MY 3aa4 — OrpaK-
JeHUd O0IIecCTBa OT IMOPOYHBIX U OMACHBIX YAEHOB M HPaBCTBEHHOI'O HUCITPaBAE-
HUS IIPECTYITHUKOB. [IA9 HaOAeXKaIllero C 3TOU IIeAbI0 COAMIKEHUS TIOPEMHOTO
[eaa, B €ro 3aKOHOJATEABPHOM IIOCTAHOBKE U IIPAKTHUYECKOM OCYIIECTBACHUH,
C BaXKHEUIIMMHU HWHTEPECaMHU YTOAOBHOIO MHPaBOCYyAHs MpeAcTaBadeTcd Oaaro-
BpPEMEHHBIM OOBEAVHUTH 3aBEAOBAHHE MECTaMM 3aKAIOUEHUS C yIIpaBA€HUEM
cynebusiM. [Tocemy, a TakKe BBHAY KpaWHeH OOHIMPHOCTH M MHOT000pas3usd
IpeaMeTOB BeAeHUsT MHUHHCTEepPCTBa BHYTPEHHUX [EA, IIPHU3HATH 3a OAaro oc-
BOOOOUTH 3TO MHHHCTEPCTBO OT YIIPABACHHUS TIOPEMHOM YacThbI0 M BBEPHUTH
roredyeHue o He#t MUHUCTPY IOCTHIIMHM, KaK I'AaBe CyneOHOro BeIOMCTBA...»
[10, c. 176].

[ToMHMMO OCHOBHOH [O€SATEABPHOCTH IIO OpraHu3allli IEeHTPaAAN30BaHHOIO
yIIPAaBACHHS TIOPEMHON cucreMoi Poccuiickonl umnepuu, 'aaBHoe TrOpeMHoe
YIIPaBA€HHE 3aHHUMAAOCh TAKXKE€ MHOTOYHCAEHHBIMH OIIOAHHUTEABHBIMH BOIIPO-
caMU: H34aBaA0 OOIIMe WHCTPYKIHUU [AS TIOPEMHOW aaMHHHCTPAIIHUH, COCTaB-
ASIAO COOPHUKM 3aKOHOB U PACIOPSIXKEHUY 10 TIOPEMHOMY BEIOMCTBY, pa3pada-
THIBAAO HOBBIE 3aKOHOIIPOEKTBI, & TaKXXE€ BBIIIOAHSAO PA3AWYHBIE XO3SHCTBEH-
Hbl€, CUETHbIE U aJIMUHUCTPATHUBHbIE (PYHKIINH.

3Ha4YUTEeABPHYIO IIOMOIIb B peaAn3allii IIOCTaBAEHHBIX 3a74a4 COTPYAHUKAM
AaBHOTO TIOPEMHOIO YyIIPaBA€HHSI OKa3blBaaa ['AaBHas HHCIIEKIIUE IIO0 IIEpe-
CBhIAKE apeCTaHTOB. YIIOAHOMOYEHHbIe ['AaBHOM MHCIIEKIIMH, IIPHU ITIOMOIIYU KOH-
BOWHBIX KOMaH/l B IIyTH CA€JOBaHHA O0ECIIeYHMBaAM HAMOEKHBIM KapayA OCyK-
JOEHHBIX «II0 BCEM TpaKTaM HMIIEPHH». YYaCTKOBBIE HHCIIEKTOPHI JAHHOTO Be-
JOMCTBa Ha MECTaX OCYLIECTBASIAM KPYTAOCYTOYHOE HabOAIO/IeHUE 3a IepelnBU-
KEeHHEM apeCTaHTCKUX ITapTHH.

Ha T'aaBHOro HHCHEKTOpa IO IIE€PECBIAKE apPECTaHTOB BO3AAraAuChb CAE-
ayrolye (pyHKIIMOHAABHbIE 00s13aHHOCTHU:

1) HEYyKOCHUTEABHOE COOAIOLEHHE eOHUHOOOpasus B crocobax HepeBO3KU
apecTaHTOB U CTPEMAEHHE K MaKCHMaAbHOMY COKpAallleHUI0 (PMHAHCOBBIX pac-
XO/I0B, HaIlpaBASIEMbBIX Ha 3TH 11eAH, HO 6e3 HaHeceHHUs yiepda [Asd CChIABHBIX
[IapTHi,;

2) nnoBbIlIeHUE 3P(PEKTUBHOCTHU IIPOIlecca 3TAallUPOBaHULA apeCTaHTOB;
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3) HabAOeHME 3a MOPSAKOM MPU OTIPABACHUH aPECTAaHTOB II0 AUHUSM
>KEAE3HBIX 1OPOT;

4) BemeHHe oOIIeH OTYETHOCTH IO IIE€PEBO3KE apecTaHTOB Ha IIOBOAX,
mapoxoaax U II0 XKeAe€3HBIM Joporaw;

S) ocyliecTBAEHHE KOHTPOASI TAABHBIX ATAMHBIX MyTeHd C HENOCPEICTBEH-
HBIM OCMOTPOM IIOPSAKa COAEP3KAHUS CCHIABHBIX U II€PECHIABHBIX apeCTaHTOB
B TIOPEMHBIX 3aMKax [12, c. 111].

['AaBHOE TIOPEMHOE yIIpaBA€HUE, OCYIIECTBASII HAA30p U YIIPABA€HHE CCBIA-
KOHM M KaTOProd, OJTHOBPEMEHHO KYyPUPOBAAO U AESITEABHOCTH 0OAArOTBOPUTEABHBIX
TIOPEMHBIX YYPEKIOEHHM: IIIKOA, IIPHUIOTOB, OOIIECTB ITaTpoHATa, a TaKXKe [es-
TEeABHOCTE [lOIIeYNTEeARHOTO O TIOpbMax OOIIlecTBAa W APYTHUX HCIPaABUTEABHO-
BOCITUTATEABHBIX 3aBEIEHUMH.

['AaBHOE TIOpEMHOE yIIpaBA€HUE ITEPHUOAUYECKH CO3bIBAAO CHE3Abl TIOPEM-
HBIX CAyKaIllUX OAS oOMEHa MHEHHAMH II0 BOIPOCAaM TIOPEMHOM IIPaKTHUKH,
a Tak¥Ke yCTpauBaAO BBICTABKH B IeAIX UHQOPMHUPOBAHUA OOIIIECTBA O JOCTHUT-
HYTBIX B TIOPEMHOM [OEA€ PE3yAbTaTax, BEAO MEPEMNUCKY C MEXAYHapPOIHOH TIO-
peMHOM KOMHCCHEN U IPUHUMAAO y4acTUe B MEXKAYHAPOAHBIX TIOPEMHBIX KOH-
rpeccax [2, c. 84-83].

BcaencrBue yBeAndeHHsT KOAMYECTBA BOITPOCOB U YCAOXKHEHMS 3a7ad, a TaK-
JKe BBH/Y pacllupeHus (PyHKIUH amnrapara ['AaBHOrO TIOPEMHOTO YITPaBA€HUS,
BO3HHKAA HEOOXOIHMMOCTH COBEPIIIEHCTBOBAHHS €TI0 OPraHU3aI[MOHHBIX CTPYK-
Typ, U B 1912 r. 'naBHOE TIOpPEMHOE yIIpaBA€HHE YK€ BKAIOYAAO B cebst 8 meao-
IPOU3BOJICTB [0 CAEAYIOIIIMM HaITPaBACHUSAM OEITEABHOCTHU:

I) mo AMYHOMYy COCTaBy CAyzKaIllUX TIOPEMHOTO BeloMCTBa (7 OoTOEA€HUE —
Ha3Ha4YeHUe, IepeMellleHHe, YBOAbHEHHE, MIpefaHue CyAy YHHOB TIOPEMHOTO Be-
JOMCTBA, BblJlaUya UM IIOCOOUM, KPeaUTOB, BOIIPOCHI OPraHU3alluU AeITeABHOCTH
[TomeynTeABHOTO O TIOPBMAax OOIIECTBA, AMYHAS IMEePEeINCcKa HadasbHHKa [AaB-
HOIO TIOPEMHOTO YIIPaBA€HHUS U OpP.; 2 OTAEA€HHE — paclpenescHue (pUHaHCO-
BBIX CPEICTB Ha COMEpP3KaHUE CAYKAIIUX TIOPEMHOM aIMHUHUCTPAIIUU U TIOPEM-
HOM CTpaxKy, LITATHOE pPAaCIPEAEACHUE [OOAKHOCTEM CAyZKalllMX TIOPEMHOU
CTpaskKH Ha MecTax, TeKyllas IIepernucKa C aaMHHHCTpaled rybepHuii Mo Bo-
IpocaM OpPTraHH3aIlMU TIOPEMHOTO 3aKAIOYEHHs, PACCMOTPEHHE MPOIIEHUN U Ka-
AOD, IPUCBOEHME HArpad U ap.);

2) cTpouTEABHOE (COOPYKEHHE HOBBIX, IIEPEYCTPOUCTBO U PEMOHT CyIIle-
CTBYIOIIIUX TIOPEMHBIX 3aHUH, MPOEKTHUPOBAHUE 3[JaHUMN U IMOMEIIEHUN MecCT
3aKAIOYEHHS, OpraHu3allisl CTPOUTEABHBIX PaboT, MPHUOOpPETEeHUE U OTYYIKIe-
HHE 3€MEABHBIX YYaCTKOB IIOJ CTPOUTEABCTBO, paclpeaescHHe (PUHAHCOBBIX
CpPencTB);

3) pacnopgauTeAbHOE (OpraHu3allus BHYTPEHHETO pacliopdika B MecTax
3aKAIOYEHUS W Pa3MELIeHHs apecTaHTOB, PACCMOTPEHHE XOOATarCTB M 3KaA00
OCY>KIOEHHBIX, YCTPOUCTBO IIKOA, YUTAAEH, OMOAMOTEK, pa3dop HPOUCHIECTBUH
B MECTax 3aKAIOYEHUS U Op.);

4) X03dUCTBEHHOE (IIPOJOBOABCTBEHHOE M BeIIleBOe OOecreyeHue, MeIHU-
MUHCKOE OOCAy>KHMBaHHE, OOMYHIUPOBAHUE CAYKAIIUX TIOPEMHOIO BEOOMCTBA,
dHHaHCOBBIE PacX0abl Ha XO3dUCTBEHHbIE HYXK/IbI);

5) cueTHOEe (cocTaBaeHHE O0IIEeH (PMHAHCOBOM CMETHI OOXOA0B U PAaCXOOOB
TIOPEMHOTO BEIOMCTBA, BeIcHUuEe OyXrasTepHH);
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0) o opraHu3alluy OedTEABHOCTH ['AaBHOTO HMHCIIEKTOpa II0 IIEPECBHIAKE
apecTaHTOB (pacIpeaeAeHHe HITAaTHONM YHCA€HHOCTH KOHBOMHOM CTpakH, opra-
HU3alUs 3TallUpPOBaHUYI apeCTaHTOB, [AEAOIIPOU3BOACTBO, IIEPEIIHNCKA, PACCMOT-
peHue xXanob apecTaHTOB, BeeHHue (PUHAHCOBOM OTUYETHOCTH U [Ip.);

7) IO BBIIIOAHEHHWIO apecTaHTCKUX paboT (opraHusalys Tpyda apecTaHTOB
B MeCTaxX 3aKAIOYEHHd, COCTaBA€HMHE TI'OZIOBBIX OTYETOB O Xozae pabor, yder
U Bblgada 3apaboTaHHBIX CyMM, HaOAIOEeHHE 3a I[IpaBHAAMH OpTraHH3aIluU
U BBIIIOAHEHHEM paboT, paclpeneseHHe 3aKa30B Ha IIPOU3BOACTBO pPaboT,
cHabkeHHe MaTepruasaMu U 1Ip.);

8) 3aKOHOIATEABHOE M CTATHCTUYECKOE (COCTaBAEHHE 3aKOHOAATEABHBIX
ITPOEKTOB U IIPEIAOKEHUH, IOATOTOBKA HEOOXOMUMBIX CIIPAaBOK, BEIpaboTKa HO-
BBIX U IIEPECMOTP CYILECTBYIOIIUX IIPpaBHA U HHCTPYKIUM, COCTaABA€HHUE CTaTH-
CTUYEeCKNX COOPHHKOB, CIIPaBOYHBIX H3OaHUM, IIOATOTOBKA TI'OMOBBIX OTYETOB,
3aBEJOBAHHE CTATHCTHUYECKUM OTAEAOM, lIeHTpasbHBIM MOAaKTHAOCKOIIHMYECKHUM
610po, apXUBOM, OubAMOTEKON ['AaBHOTO TIOPEMHOIO YIIpaBAE€HUS, BEJAEHHE Me-
KIOyHAPOAHOMN IEPENHUCKHU 10 BOIIPpOCaM OpPraHH3alluU TIOPEMHOI'O 3aKAIOYEHUH)
[3, c. 21].

TropeMHada HHCHOEKIHI IpH ['AaBHOM TIOPEMHOM YIIPABAE€HHH, BBIIIOAHSB-
mas (PyHKIUU pa3paboTKU IIPOEKTOB 3aKOHONATEABHBIX aKTOB, ITPOBEAEHUS
PEBU3HUH MECTHBIX TIOPEMHBIX YUYPEXKAEHUN U PYKOBOACTBO HX AEATEABHOCTEBIO,
cTasa abCOAIOTHO HOBBIM CTPYKTYPHBIM 3BEHOM, HE MMEIOIINM aHaAOTOB B 3a-
PyOeskHOM ITIeHUTEeHIIMapHOU ITpaKTUKe. TIopeMHble HHCIIEKTOpa B cBoel pabore
PYKOBOCTBOBaAHCH «BpeMeHHBIMH IIpaBHAAMU IIEPBOHAYAABHOIO PYKOBOCTBA
TIOPEMHBIM HHCIIEKTOpPaM BO BpPeMsI KOMaHAHMPOBOK C IIEABI0O OCMOTpa U PEBU-
3UHM YYPEXKIAEHUM, BXOASINIMX B COCTAB KapaTEABHOH CHCTEMBI», YTBEPKIEHHBI-
MU MUHHUCTEPCTBOM BHYTPEHHUX AeA 20 uroHa 1879 r.

B 00s13aHHOCTE TIOPEMHBIX HHCIIEKTOPOB BMEHSIAACh HEOOXOMIHUMOCTE cOopa
CBeeHUM, 0093aTeAbHBIX Al BCECTOPOHHET'0 O3HAKOMAEHUS C CYLIECTBYIOIIUM
IIOAOKEHUEM TIOPEMHBIX VUPEXKIEHUM, a TakXKe OAd pas3paboTKU pa3AMdHBIX
3aKOHOIATEABHBIX U aIMHUHHUCTPATHUBHBIX MEPOIIPUITHH 110 paboTe MECT 3aKAIO-
yeHus. PaOOTHHUKU TIOPEMHOM HMHCIEKIIMHM OCYIIECTBASIAU PEBU3UIO TIOPEMHOTO
XO03gMCTBa, IIPOBEPKY [AEAOIIPOU3BOACTBA B KAaHIEAIPHSX MECT 3aKAIOYEHUH
U CCBIAKHM, a TaKXKe€ OTCAEKHMBAAM YCAOBUS U MOPSA0K COAEP:KAHUG B TIOPbMax
AWII, IOABEPTHYTHIX B TOH UAW MHOH (hOopMe AHIIEHHIO CBOOOIEI.

Be3 comHeHuda, 'aaBHOE TIOPEMHOE yIIPaBA€HHE pacCMaTpPUBaAO TIOPEM-
HyI0 HHCIIEKIIMIO B Ka4deCTBE€ OCHOBHOI'O PYKOBOJSIIIETO 3BEHA B CHCTEME
yIIpaBA€HUI MeTaMH 3aKAI4YeHUs. BMmecTe ¢ TeM TIOpeMHasd MHCIEKIINA BBICTY-
Hasra B Ka4deCTBE€ T'AaBHOIO OPTraHU3YIOIETO OpraHa B IIPOIIECCE PeaAU3alllH
TpeboBaHUM 3aKOHOATEABCTBA B c(epe HCIIOAHEHHsS YTOAOBHBIX HaKa3aHUH,
a TakXXe BEIOMCTBEHHBIX HHCTPYKIIMH, PErAaMEHTHUPYIOIINX MOPSA0K H YCAO-
BUs OTOBIBAHUS OCYKIEHHBIMU TIOPEMHOTO 3aKAIOYEHUH.

Pedopma TrOpemHO#M cucTreMbl Poccun KoCHyAach HE TOABKO II€HTPAABHOTO
arrapara, Ho ¥ yIIpaBA€HYECKOI'0 3BeHa Ha I'YOepHCKOM M 00AaCTHOM YPOBHIX.

Pacniopaxxennamu MuHHCTpa BHYTPEHHHUX OeA OT 16 uroHa 1879 r. Ne 48
u ot 25 amnpeaa 1886 r. Ne 12 rybepHaTopaM IpeaIuchIBaAOCH 110 BCEM ITpeaMe-
TaM, OTHOCAIIMMCS K MECTaM 3aKAIOYEHHS TpPakJaHCKOTO BEIOMCTBa, ape-
CTAHTCKOH II€PeChIAbHOM YaCTH M UCIIPaBUTEABHBIM IIpHIOTaM, oOpamaThcsa He-
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IIOCPEACTBEHHO K Ha4YaAbHUKY [AaBHOTO TIOPEMHOIO yIipaBaeHHs. OmgHaKO
B 0COOBIX CAy4YasiX, BBUAY UCKAIOUUTEABHOCTH OOCTOATEABCTB U HEOOXOAHUMOCTH
OIIEPATUBHOTO PEIIEHUs] TOI0 MAM HHOTO BOIPOCA, I'yOepHATOPBI MOTAM HEIIO-
CpeaCTBEHHO obOpamaTbCsd K MHUHUCTPY BHYTPEHHUX €A, MHHYS HaYaAbHUKA
[AaBHOTO TIOPEMHOIO YITPABACHUS.

YcraB 0 comepskalluxcd IO CTpazked ycTaHaBAHMBAA, YTO «I'yOepHaTOPHI,
rpafoHavYaAbHUKH, T'YOEpHCKHE MpPaBACHHS HMEIOT HabAlomeHue 3a 0aaroycrt-
POMCTBOM B MeCTaxX 3aKAIOYEHHS U CAEOAT 3a HCIIOAHEHHEM BCeX IIOCTaHOBAE-
HUH 3aKOHa O MOPSAKE COAEP3KaHUS apecTaHTOB. McnpaBUTEABHBIE apecTaHT-
CKHE OTAEACHUd INOMYUHEHBI I'yOepHaTopaM, HabAIOJeHHEe B XO3IHCTBEHHOM OT-
HOILIIEHWH U 34 OTYETHOCTBIO 3THUX OTAEACHHIH BO3A0XKEHO Ha I'yOEepHCKHE IIpaB-
AeHUsI. 3aBeqoBaHNE KaTOPXKHBIMU TIOPbMaMH TaKiKe BO3AaraeTcss Ha MECTHBIX
rybepHaTOpPOB...» [9, c. 5-6].

TakuMm ob6paszoM, 'AaBHOE TIOpEeMHOE yIIpaBA€HHE COCPEIOTOYHAO B CBOUX
pyKax BCIO MHOPMAIIUIO II0 MECTaM 3aKAIUYEHHUS UMIEPHUH U, OITUPAsiCh Ha I10-
Ay4YEeHHBIE C MECT CBEIOEHUsl, CTPEMHAOCh MaKCHMAaAbBHO YYUTBHIBATH UCTHHHOE
IIOAOKEHUE [IEA.

JAsT KOHTPOAS AEeITEABPHOCTH TIOPEMHBIX YVUPEXAEHHH Ha MecTax 3aKOHOM
ot 21 mapra 1890 r. B HEKOTOPBIX MECTHOCTSIX OBIAM YUpEKAeHbI I'yOepHCKUe
TIOPEMHBIe MHCHEeKINH. OrpOMHBIH ITAACT TEeKYyILIeHd padoThl B I'yOEPHCKOU TIO-
PEMHOH WHCHEKIIMH OBIA CKOHIIEHTPUPOBAH B TPEX OEAOIPOU3BOACTBAX: allMH-
HUCTPATHUBHOM, XO3SIHCTBEHHOM U CEKPETApPCKOM.

CoraacHo cr. 22 «CBoma y4YpeXAE€HHU U yCTAaBOB O COLEPXKAIIMXCH II0L
cTpazkerw», uzgaHHoro B 1890 r., Bce onepaTHBHOE yIIPaBA€HHE AE€AAMH, CBS-
3aHHBIMU C [AEATEABHOCTBHIO TIOPEMHBIX YYpPEXKIAEHUM, IePEChIAKON apecTaHTOB
U UCIIOAHEHHEM CYAeOHBIX IIPUTOBOPOB OCYILIECTBASAU T'YOEPHCKHE TIOPEMHBIE
HHCIIEKTOPHI. B TIOpeMHOM OTIEA€HHH OBIAO COCPEIOTOUYEHO AEAOITPOU3BOACTBO,
Kacalollleecs:

a) AMYHOTO COCTaBa CAYZKAIIUX TIOPEMHBIX VUPEXKIAEHUH (IPUEeM Ha CAYKOY,
YBOABHEHUE, BBIIIAATA KAAOBaHbsl, IIPEACTAaBA€HHE K HarpaxKIeHWUI0 OTANYUB-
HINXCS COTPYAHUKOB, IIPpelaHue UX Cyay U T. I1.);

0) mopsiaAKa U yCAOBUHM COAepPsKAHUA OCYKAEHHBIX B MECTaX 3aKAIOYEHHUS,

B) OpraHu3anuy paboT OCyKIEeHHBIX;

I) KOMIIAEKTOBAHUS BEILIEBHIM HMYVIIIECTBOM CCBIABHBIX, IIE€PECHIABHBIX U CO-
Jep3KaIMXCad B MECTaxX 3aKAIOYEHUsI OCYK/IEHHBIX;

[) pacropsizKeHHUd BCEMHU aCCHUTHYEMBIMH II0 CMETE€ TIOPEMHOI'O BEIOMCTBA
KpeauTaMHU.

B cBa3u c obpazoBaHueM B cocTaBe ['yOEepHCKUX MHpPaBACHUH TIOPEMHBIX
OTHEACHUH psa NPUCYIIHX TYOEPHCKUM TIOPEMHBIM IIOMEYUTEABHBIM KOMHUTETaM
dyHKIIM#E OBbIA TIEpEeAaH B UX BeAeHHe. TakuM o6pa3oM, B pyKax TIOPEMHBIX II10-
IEYUTEABHBIX KOMHUTETOB OCTAAUCH AHIIL (PYHKIIUH, HEIIOCPEACTBEHHO OTHOCS-
Hpecd K UX MPsSMOM MoaABEIOMCTBEHHOCTH:

1) IPOAOBOABCTBEHHOTO OOecIedYeHHs U MEOUIIHHCKOTO OOCAyKHUBaHUSA
OCYKIE€HHBIX;

2) cHabKeHUs UX BEIIEeBbIM UMYILIECTBOM,;

3) opraHu3alnuu TPYyAOBON 3aHATOCTU 3aKAIOYEHHBIX (IIOMCK 3aKa30B U Ha-
OAroeHMe 3a XO40M BBIIIOAHEHHUS PadoT);
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4) TEeKyIIero X03dHUCTBEHHOIO OOCAYKWBaHUsA TIOPEMHBIX VIpeKIeHUH [4,
c. 135].

OgHOBpPEMEHHO C CO34aHUEM [AaBHOIO TIOPEMHOIO YIIPABACHHUS B ILIEASIX
obecrieueHHUsT W peasH3allud KapaTeAbHOH IIOAUTHKH TOCYAapCTBa, YCHACHUS
KOHTPOABHBIX (DYHKIIMM, COBEPIIEHCTBOBAHHUA YIIPABACHHS MECTaMH 3aKAIOYe-
HUA ObIA YUPEKIEH HOBBIH KOAAETHAABHBIN oprad — COBET IO TIOPEMHBIM JEAaM.
B cocraB CoBera IapCKHMM YKa30M BBOAHAUCH CTATyCHBIE AMIIA, IIPEACTABALIO-
yie pa3andHble BenoMcrBa. COBET COCTOAA U3 IIPEeAceaaTeAd U CEMU YACHOB, Ha-
3Ha4YaeMbIX IIAPCKHUM yKa3oM. B coctraB CoBeTa BXOAVA U HadaAbHHUK ['AaBHOro
TIOpPEMHOTO yrpaBaeHnud. @ynkimu CoBeTa OblAM BecbMa OOIINMPHBI: 110 yCMOTPE-
HUIO MUHHUCTpPa BHYTPeHHUX AeA CoBeT 00CyzKaA IIPOEKTHI OOIINX CMET MOXOI0B
U pacxo/0B I10 TIOPEMHOH dacTH; pa3bupas BOIIPOCHI O MOPAAKE II€PECBIAKH ape-
CTAHTOB; O TIOPEMHOM YyCTPOMCTBE; 00 OpraHM3allli YacCTHBIX IIPHIOTOB U KOAO-
HUM [IAS HECOBEPIIIEHHOAETHHUX K OOIIECTB HPABCTBEHHOI'O HCIIPABACHUS 3aKAIO-
YEeHHBIX; pellaA IIPoOAEMBbl TIOPEMHOTO XO039HCTBa, OpraHu3allu{ YIIPpaBACHHUS
TIOPEMHBIMU YYPEXRIEHUSIMU U APYyTHe BOIIPOCHI, UMEIOIIHNE HEMAAOBAaKHOE 3Ha-
4YeHHe JA9 HOPMAaAbHOIO (PYHKIIMOHUPOBAHHS CHCTEMBI MECT 3aKAIOUEHU.

l'ocymapcrBeHHBIHE COBET TaK:Ke€ BBIIIOAHSA OIIPEAEA€HHBbIE (DYHKIIUH II0
bopMHUPOBaAHUIO HOBOU TIOpeMHOH cHcTeMbl. B ero cocraB BXOAHAO MOAIKHOCT-
HO€ AMIIO0, KOTOPOMY IIOPYy4aAOCh BBICILIEE PYKOBOACTBO BCEH TIOPEMHOH YaCTbIO
IpaskJaHCKOI0 BegoMcTBa. [Ipu 3ToM, B KadecTBe BPEMEHHOM Mephl, eMy ObIAK
IIPEIOCTABAEHBI IIpaBa Ha HCIIOAHEHHE 00s3aHHOCTeH MHHHCTPa BHYTPEHHUX
neAa. Ob6cyzkaasi TIOpeMHbBIE BOIIPOCHI, OH MUMEA IIPaBO BECTU IIE€PEITHCKY C MECT-
HBIMH YHMHOBHHKAaMM I10 BCEM BOIIpOCaM, CBSI3aHHBIM C opraHu3anued U yHK-
IUOHUPOBAHUEM TIOPEMHOI'O BEAOMCTBA, a TaKXKe€ HMEA IIpaBO 3aMelaTh MH-
HUCTpa BHyTpeHHUX neA B [IpaButeabcTByIOnieM CeHare.

'AaBHOE TIOpEMHOE yIIpaBA€HHE ITOCTEIIEHHO HabHupaao CHAY, YBEAHYHBAAO
o6beM (PYHKIIHMH IIyTeM IIPHUCOENNHEHUS IIEHTPAABHBIX U MECTHBIX OPTaHOB TIO-
PEMHOT0O YIIPaBA€HUS, PACIIPOCTPAHAd BAACTh Ha HOBbIE KaTETOPHUHU TIOPEMHBIX
yupexaeHuii. Tak, B 1883 r. [AnaBHOMY TIOPEMHOMY YIIPaBACHUIO OBIAM IIOIIH-
HEHBI MeCTa 3aKA4YeHHs Ha KaBkase.

C 1893 r. 'naBHOE TIOPEMHOE yIIpaBA€HHE BIIEPBBIE CTAAO HU31aBaTh €3Ke-
MeCSYHBIH 3XKypHaa «TIOpeMHBIM BECTHHK». [lepBoHa4YaAbHBIH 00BEM KypHasa
ObIA 3-5 meyaTHBIX AUCTOB, B 1903 1. 3TOT 00b€M YBEAWYHACS A0 8 mIedYaTHBIX
AuCTOB, B 1909 r. — mo 12, a ¢ 1912 r. — go 20 neyaTHBIX AUCTOB. B xypHaae
myOAMKOBaAUCh OpUITMaAbHBIE NaHHbIE, UMEIOIHe, 0e3yCAOBHO, PyKOBOIMIIIEE
3HaUYeHHe OAd pabOTHHKOB TIOPEMHOTO BEIOMCTBA, a4 TaKyKe BasKHeHIIHe MaTe-
pHaAbl 110 TIOPBMOBEAEHUIO [5, c. 196].

Ocy1iiecTBASII BEOMCTBEHHYIO pedpopMy, LIEHTPaAbHBIM OpraH TIOPEMHOTO
YIIPaBACHHA BHHMATEABHO H3ydaAa NPAKTHUKY HCIIOAHEHHSI YIOAOBHBIX HaKasa-
HUH B 3apybesKHBIX rOCyAapCcTBaxX, (POPMBI U METOAbI YIIPABAECHUYECKOH eSITeADb-
HOCTH, CHCTEMY U CTPYKTYpPy HEHHUTEHLHAPHBIX y4dpexKaeHuil. MHorue saeMeH-
Thl OpraHU3allM paboThl 3apyOeKHBIX yIIPaBAEHUECKHX ammnapaTtoB [aaBHoe
TIOPEMHOE yIIPaBA€HHE 3aMMCTBOBAaAO U C yYE€TOM OTE€YECTBEHHOM CIIEIIM(PUKU
BHEAPAAO B IPAKTUYECKYIO NE€SITEABHOCTb.

B 1906 r. npu 'raaBHOM TIOPEMHOM yIIPaBAE€HHU ObIAO yupexkneHo lleH-
TpasbHOE MJAKTHUAOCKOIINYECKOe OI0pOo, AeSTEeABHOCTH KOTOPOTO PErAaMeHTHPO-
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Baaachk «[IpaBmaamMu O IIPOM3BOACTBE U PETUCTPALNH MAKTHAOCKOIIHNYECKHX
CHHMEKOB», YTBEPKIAEHHBIMH MHUHHCTPOM IocTHUIIMU 16 nexkabps 1906 r., «Ha-
CTaBA€HHEM O CIIOCOOE€ H3TOTOBAEHHUS MJAKTUAOCKOIIHMYECKUX CHUMKOB» U «Ha-
CTaBA€HHEM O CIIOCO0€ PETHCTPAIlNU JAaKTUAOCKOIITMYECKUX CHUMKOB).

B cepenune XIX cTOA€THS CAOKHAOCH MHEHHUE, YTO Hauboaee yCIIEITHO Iie-
HUTEeHIIMapHoe neao pasBuBaercd B CIIA. [Iag mpakKTHYeCKOTO HU3yYE€HUS TIO-
peMHOU opraHuzauyu B CIIA B geliCTBHM MHOTHE €BPOIIEHCKHE rocyaapcTBa
CTaAHW HaIIpaBAITh TyJa CBOUX HpenacTaButTesed. [[o03HAKOMHUBIINCHL C aMepH-
KaHCKHM OIIBITOM, IOPHUCTHI, IEPENOBBIE AEITEAU IIEHUTEHIMapHOro aeaa EBpo-
bl CTAaAW BBICKA3bIBATH IIPOTPECCHUBHBIE HIEH, YTO TIOpPbMa MOXKET IIPHUHECTHU
CYLIECTBEHHYIO IIOAB3Y B OeAe OOpBObI C HPECTYIHOCTBHIO, €CAH COBMECTHBIMHU
YCHUAUSIMHU yAACTCS COBEPIIEHCTBOBATH €€ OpPraHU3alluI0 U AedTeAbHOCTh. B oT-
JOEABHBIX CTpaHaxX CTaAl I[OSIBAATHECH IIEPHOAWYECKHE H3AaHus. Hampuwmep,
«[TernTeHIImapHOe 0003peHNE U YroAOBHOe mnpaBo» Bo Ppanmuu, «TropeMoBene-
HUue» B 'epmanuu u ap. CTpaHUILbl 3TUX U3OaHUN pacKpbIBaA MHOXKECTBEHHBIE
BOIIPOCHI OJAABHEHINIETO PA3BUTHUL IMEHUTEHIIMAPHOM HAyKH, KOTOpad IOCTEIEH-
HO CTaAa BBIXOAWUTH HA MEXKAYHAPOAHBIN YPOBEHbD.

Poccutickoe rocygapCTBO SIBASAOCH AKTUBHBIM yYaCTHUKOM MEXXIyHapo-
HBIX TIOPEMHBIX KOHT'PECCOB, CTABUBIIIUX CBOEN IIEABIO COBEPIIIEHCTBOBAHUE Ha
TYMaQHUCTHYECKUX Hadarax AESITEABHOCTH MECT 3aKAIOYEHHS, a TaKXKe 3allUTy
AUYHOCTH MPECTYIIHUKA OT IIPOU3BOAA U OecuyeA0BEeYHOT0 OoTHOIleHus. B 1890 r.
Poccusa nmpunmMmasa peaeratoB MexkayHapoaHOro TIOpeMHOTo KoHrpecca B Ile-
TepOypre, akKTUBHO ydacTBoBaaa B KoHrpeccax 1895 r. B Ilapuzxke, B 1900 r.
B Bprocceae, B 1905 r. B Bynanemte u B 1910 r. B Bamunrrone.

HecoMmHeHHO, YTO pellleHus MeXXAyHapOoAHBIX TIOPEMHBIX KOHTPECCOB SIBU-
AWCh TOAYKOM K DPa3BHUTHIO CHCTEMBI IIE€HUTEHIIMAPHBIX opraHoB Poccuiickoro
roCyapcTBa, HO POCCHUHCKHE HAIIMOHAABHBIE OCOOEHHOCTHU HPOSBASIAU CEO0sI I10-
cTossHHO. Hanboaee OTYETAMBO 3TO MPOCAEKHMBAAOCH B IIEHTPAAU3AIIUU YyIIPaB-
ACHUY BCEU IIEHUTEHIMAPHOM CHUCTEMOM, SBUBIIENCH CAECACTBUEM HU3MEHEHUI
COIIMAaABHO-9KOHOMHUYECKHX YCAOBHM, pPOCTa KAACCOBBIX IIPOTHBOPEYHM, Ha-
CTOMYHUBOCTH POCCHUMCKOrO IMPaBUTEABCTBA B IIOCTOSSHHOM IIOUCKE IIyTEH HpU-
CIIOCOOAEHUS TIOPEMHOM MPaKTHUKU K U3MeHsollericsa Ha pybexke XIX — Hadgaaa
XX B. 0OCTaHOBKE.

B xome mpoBoauMBIX IIpeoOpaszoBaHUM [aaBHOe TIOPEMHOE yIIpaBAEHUE
0oABIlIOE BHUMAaHUE CTAAO VAEASITH CTPOUTEABCTBY HOBBIX U II€PE00OPYI0BaAHUIO
CTapbIX TIOPEMHBIX 3HaHUH. [Iad HENOCPEACTBEHHOI'O COOPYKEHHS, PEKOHCT-
PYKIHH U TEKYIIETO PEMOHTA TIOPEMHBIX 3[JaHUH B I'yOEpHUSIX OBIAO pa3pelIeHo
yUIpexRaaTh 0COOble CTPOUTEAbHBIE OTAEACHHs (B COCTaBe T'YOEPHCKHX IIpaBAe-
HUH) IO IIpencenaTeAbCTBOM TYOEPHCKHUX TIOPEMHBIX HHCIEKTOPoB. CTpou-
TEABPHBIM OTIAEACHUSM BMEHSIAOCH B O0SI3aHHOCTH €3KETOQHO ITPOBOAUTH TIIA-
TEABHBIM TEXHUYECKHH OCMOTP TIOPEMHBIX 3JaHUN U CBOEBPEMEHHO ITPOU3BO-
OUTH B HUX PEMOHTHBIE PaboThl (HHUPKyAdp ['AaBHOro TIOPEMHOTO YIIPaBACHUS
ot 17 HOs0pst 1883 r. 3a No 19), a TaksKe 3aKAOYATh KOHTPAKTHI 110 HAWMY 4Ya-
CTHBIX IIOMEIIEHUN MO TIOPBMBI IIPU HEIIOCPEACTBEHHOM y4aCTUU HWHKEHEPOB
CTPOUTEABHBIX OTAEACHUHN U ONBITHBIX TEXHUKOB [1, c. 29].

Takum obpazom, Bo BTOpoi moroBuHe XIX — Havyase XX B. poccuiicKasa Iie-
HUTEHIYapHas CHCTEMa BCTYIIHAA Ha HOBBIM Ka4e€CTBEHHBIN 3Tall CBOETO pa3s-
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BUTHSI, U HAKaHYHE PEBOAIOIIMOHHBIX COObITHH 1917 r. B BemeHmum ['AaBHOTO
TIOPEMHOT'O yIIpPaBA€HUS YK€ HaXOAUAOCH 895 TOpeM pa3AMYHOI0 yCTpOoiHcTBa
(13 Hux: 718 TIOpEM OO0IlIero ycTpodcTBa — ryOepHCKHeE, 00AaCTHBIE, ye3IHbIe,
OKpY2KHbIE, TIOPbMbI T'pPaJOHA4YaAbBCTB, CAE€ACTBEHHBIE TIOPbMBI, CpPOYHBIE,
Cankr-IleTepOyprckuii oM HOpPeaBaAPUTEABHOTO 3aKAIOYEeHHs, MOCKOBCKasl HC-
IpaBUTEAbHAd TIOPbMa, IIOAUIIEHCKHE apeCTaHTCKUE IIOMEIIECHUS U BOEHHBbIE
rayntBaxTbl; 132 TioppMbI [IpuBHCAMHCKOrO Kpas; 31 ucnpaBUTEABHOE apeCcTaHT-
CKO€ OTZeAeHMe, 6 KaTOP3KHBIX TIOPEM, 8 MEPECHIABHBIX TIOpeM) [6, c. 39]. ['aaBHOe
TIOPEMHOE YIIPaBAEHUE BOIIIAO B COCTaB MUHHCTEpPCTBA IOCTULIMU U ITPAKTUIECKU
o 1917 r. aBAgAOCH TIPOBOAHUKOM KapaTeAbHOM ITOAUTHUKH IIapu3Ma.

Ha npoTsaxkeHHH MHOTHX CTOAETHM CYIIHOCTh U OCHOBHOE COAEp3KaHHEe
OEeATEeAPHOCTH TIOPEMHOM cHCTeMBbI PoccHIICKOTo rocygapcTBa OIIPENEASIAUCH
IOJaBA€HUEM AWYHOCTH OCYZKAEHHOTO U IIPOHU3BOAOM TIOPEMHBIX BAACTeH IIO
oTHoILIEeHUIO K HeMy. C MOMeHTa CBOEro co3maHua 'AaBHOE TIOPEMHOE yIIpaBA€e-
HUE 3aHAA0 0CcOo00€ MECTO B CTPYKTypPe MHUHHCTEPCTBA BHyTpeHHuxX aea. Obae-
YeHHOE IIPaBOM «IIPHUHUMATHL COOCTBEHHOIO BAACTBHIO, HE HCHpAaIIIUBasg 0CO0OTO
paspenreHus MHHHCTPa BHYTPEHHHUX €A, BCe BOOOIE PaCHIOpPsSAUTEAbHBIE Me-
PBI, HEOOXOAMMEBIE AT AEHCTBHS CYIIECTBYIOIIMX 3aKOHOB II0 TIOPEMHOM YacCTH»
[8, c. 20], oHO (paKTHYECKH AEHCTBOBAAO aBTOHOMHO M, HECMOTPS Ha MaAOYHC-
AE€HHBIH arrapaTt, CyMeAO B KOPOTKHUH CPOK MOOUTBHCS 3aMETHBIX ITO3UTUBHBIX
PEe3yABTATOB.
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Reform of the penitentiary system
in the Russian Empire (second half
of the XIX - beginning of the XX century)

A.S. Vinogradov"
I.V. Romanova"”

Annotation. The article examines the reasons and ways of reforming the peni-
tentiary system in the Russian Empire in the second half of the 19th — early 20th cen-
turies. The article reveals the role of state legal regulation in ensuring and implement-
ing the punitive policy of the state, in strengthening control functions and improving
the management of places of detention, analyzing the content and structure of the
main project of prison transformation prepared by a special Commission.

Key words: prison administration, prisoners, government agencies, police, ex-
ecution of criminal sentences, prison congress, prison transformation project.

Until the second half of the 19th century, the prison administration was
separated from the policeman and all penitentiary institutions, due to the lack
of centralized administration, were under the jurisdiction of various state bo-
dies. For example, the III Department of His Imperial Majesty's own Chancel-
lery was in charge of political prisons; The Executive Police Department of the
Ministry of the Interior oversaw the general penal institutions; in the provinces,
the governors were subordinate to the places of imprisonment of the civil de-
partment, in the regions — the chiefs of the regions, in the cities — the mayors.

In the early 80s of the XIX century there were general prisons in Russia.
These were police arrest departments, military guardhouses, prison castles,
houses of preliminary detention, various types of prisons — correctional, con-
vict, monastery and transit, as well as prison, etc. Obviously, there were many
places of detention, but there was a significant difference between the prison
modes were not.

The restraining house, for example, was not much different from the
workhouse, the prison companies of the civil department, the prison or the
prison castle also had no fundamental differences. The premises at the police
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departments were mainly used for detention, and the discordant expression
“pit” was the designation of a debt prison for insolvent debtors. The ruined lan-
downers, the townspeople in the cities, the peasants — all of them were kept in
premises for persons arrested by the judges of the magistrates. Prisoners, when
escorted to places of constant serving of sentences at the “stages”, were kept in
transit prisons, otherwise called transit prisons.

The conditions for keeping prisoners in all places of detention did not meet
the requirements: prisons were overcrowded, prisoners were deprived of basic
medical care, there was obvious arbitrariness on the part of the staff. As a re-
sult of the unsatisfactory state of imprisonment, the number of disturbances
and incidents increased, which resulted in more frequent escapes from places
of detention.

The issue of reforming the penitentiary system is obvious for the state,
and the main tasks in this direction were to ensure the unity of punitive prac-
tice throughout the empire, for which it was necessary to improve the man-
agement system of places of detention by creating a central body for the entire
prison department.

To prepare the prison reform, on February 1, 1872, Alexander II estab-
lished a special “Commission for the preparation of a general systematic project
of prison reform”. On this occasion, the tsar's decree reported:

“1) irrespective of the specific activities of the Ministry of Internal Affairs
and the Ministry of Justice, appoint a special Commission to draw up a general
systematic Draft on prison reform in the state, under the direct supervision of
the same Ministers, and in addition ... to appoint as the chairman of this
Commission Privy Councilor Count Sollogub;

2) to charge this Commission with the obligation to complete the work en-
trusted to it within one year;

3) upon drawing up by the aforementioned Commission of the basic prin-
ciples on the new arrangement of places of detention, submit them to His
Highest Imperial Majesty's approval ...;

4) to impose the obligation on all places of state administration to report
to the Commission, as necessary, statistical data related to their depart-
ments ... 7 (7, p. 292).

Having considered at its first meeting on February 29, 1872, all the laws
in force regulating the sphere of the execution of criminal punishments, the
commission concluded that “they acted during the existence of serfdom, cor-
poral punishment and previous forms of legal proceedings, and therefore,
changed in the current reign, they no longer correspond to the structure of
state life ... The program of prison transformation should be aimed, first of all,
at establishing such a system of imprisonment that would satisfy all modern
requirements of science and practice ... ” (11, p. 1).

As a result of its work, the commission developed a “General systematic
project of prison transformation”, consisting of 5 main sections, which included
176 articles.

In the first section — “Classification of places of confinement”, all places of
confinement were subdivided into preliminary (police and judicial) and execu-
tive (short-term — arrest, restraining houses; medium-term — correctional hous-
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es and long-term — convict prisons). At the same time, a classification of places
of detention in the provinces was given: places of police detention, houses of
judicial detention, houses of restraint and detention houses, as well as central
places of detention — houses of correctional and convict prisons. The project
provided for the compulsory arrangement in the shortest possible time of shel-
ters and correctional colonies for juvenile criminals.

In the second section — “Arrangement of places of detention”, it was pro-
posed to create a coherent system of places of preliminary police detention;
places of preliminary judicial detention; arrest and restraining houses; correc-
tional houses — only in those localities where it was possible to take orders for
the performance of handicraft and other works; convict prisons.

The third section — “The procedure for keeping in places of confinement”
determined the basic principles of keeping prisoners: the principle of justice,
nationality and guardianship.

In the fourth section — “Financial operations for the arrangement and
transformation of places of detention” as sources of funding for the prison
reform were identified city revenues and capital of the Trustee of Prisons Socie-
ty, the state zemstvo tax and the treasury.

In its work on the Project, the Commission paid special attention to the
preparation of the fifth section — “Management of places of detention”, and as
a result of long searches and disputes in Art. 155, the creation of a unified cen-
tral prison administration was determined.

So, the “General Systematic Project of Prison Reform” was the basis for
a radical reform of the entire Russian penitentiary system and, taking into ac-
count all the proposals of the commission, on February 27 (March 12, new
style), 1879, for the first time in Russia, the main body of centralized manage-
ment of the entire prison department was established countries — General Pris-
on Administration. It was entrusted with the functions of defining the main di-
rections of the prison reform, as well as the choice of ways and further content
of the activities of the penitentiary system in Russia during the period of its
adaptation to the new conditions of state and public life.

The ruling Senate, by the highest decree, appointed and appointed the
head of the Main Prison Administration to the members of the Council under
the Minister and the Council for Prison Affairs. The office work and correspon-
dence with the Minister of the Interior, as well as the solution of issues on or-
ganizing assistance to the Secretary of the Prison Council, were concentrated
in the office of the General Prison Administration.

The Minister of the Interior was the direct commander of the prison guard
and local prison administration, and places of detention throughout the empire
were under the jurisdiction of the chief of the General Prison Administration.
The highest supervision over all places of detention intended for the detention of
state criminals belonged to the comrade (deputy) of the Minister of Internal Af-
fairs — the head of the executive police department. The head of the Main Prison
Administration was entrusted with the management of places of detention of the
civilian department, the transfer of prisoners and correctional shelters.

On December 13, 18935, the General Prison Administration, taking into
account the international penitentiary experience, was transferred to the Min-
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istry of Justice and existed under its authority until the overthrow of tsarism
in 1917.

Regarding the accession of the Main Prison Administration to the Ministry
of Justice, the Governing Senate was given a personal imperial decree of the
following content: achieved the tasks assigned to him — the protection of society
from vicious and dangerous members and the moral correction of criminals.
For the proper convergence of the prison case, in its legislative formulation and
practical implementation, with the most important interests of criminal justice,
it seems timely to unite the administration of places of detention with the ad-
ministration of the judiciary. Therefore, and also in view of the extreme vast-
ness and diversity of the jurisdiction of the Ministry of Internal Affairs, it
should be recognized as a blessing to release this ministry from the manage-
ment of the prison unit and entrust the care of it to the Minister of Justice, as
the head of the judicial department ... ” (10, p. 176).

In addition to the main activity of organizing the centralized management
of the prison system of the Russian Empire, the Main Prison Administration
also dealt with numerous additional issues: it issued general instructions for
the prison administration, compiled collections of laws and orders for the pris-
on department, developed new bills, and also carried out various economic, ac-
counting and administrative functions.

The Main Inspectorate for the Transfer of Prisoners provided significant
assistance in the implementation of the assigned tasks to the employees of the
Main Prison Administration. Representatives of the Main Inspectorate, with the
help of escort teams along the route, provided a reliable guard for the convicts
“along all the roads of the empire”. District inspectors of this department on
the ground carried out round-the-clock monitoring of the movement of prison-
ers' parties.

The Chief Inspector for the Transfer of Prisoners was entrusted with the
following functional duties:

1) strict observance of uniformity in the methods of transportation of pris-
oners and striving for the maximum reduction of financial expenses allocated
for these purposes, but without causing damage to the exiled parties;

2) increasing the efficiency of the process of transferring prisoners;

3) supervision over the order when the detainees are sent along the rail-
way lines;

4) maintaining general reporting on the transportation of prisoners by
carts, steamships and by rail;

5) exercising control over the main staging routes with direct examination
of the procedure for keeping exiled and transit prisoners in prison castles [12,
p. 111].

The main prison administration, supervising and managing exile and hard
labor, simultaneously supervised the activities of charitable prison institutions:
schools, shelters, patronage societies, as well as the activities of the Trustee of
Prisons of the Society and other correctional and educational institutions.

The General Prison Administration periodically convened congresses of
prison officials to exchange views on prison practice, as well as arranged exhi-
bitions to inform the public about the results achieved in prison affairs, cor-
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responded with the international prison commission and took part in interna-
tional prison congresses [2, p. 84-85].

Due to the increase in the number of questions and the complication of
tasks, as well as due to the expansion of the functions of the apparatus of the
Main Prison Administration, it became necessary to improve its organizational
structures, and in 1912 the Main Prison Administration already included 8 of-
fice works in the following areas of activity:

I) on the personnel of prison officials (Section 7 — appointment, relocation,
dismissal, prosecution of prison officials, granting them benefits, loans, organi-
zation of the activities of the Society's Prison Trustee, personal correspondence
of the head of the Main Prison Administration, etc.; Section 2 — distribution of
financial resources for the maintenance of prison administration and prison
guards, staff distribution of positions of prison guards in the field, current cor-
respondence with the administration of provinces on the organization of impri-
sonment, consideration of petitions and complaints, awarding of awards, etc.);

2) construction (construction of new, reconstruction and repair of existing
prison buildings, design of buildings and premises for places of detention, or-
ganization of construction work, acquisition and alienation of land plots for
construction, distribution of funds);

3) administrative (organization of internal regulations in places of deten-
tion and placement of prisoners, consideration of petitions and complaints of
convicts, arrangement of schools, reading rooms, libraries, analysis of inci-
dents in places of detention, etc.);

4) economic (food and clothing supply, medical care, uniforms for prison
officials, financial expenses for household needs);

5) counting (drawing up a general financial estimate of the income and ex-
penses of the prison department, accounting);

0) on the organization of the activities of the Chief Inspector for the trans-
fer of prisoners (distribution of the staff of the convoy guard, organization of
the transfer of prisoners, office work, correspondence, consideration of prison-
ers' complaints, financial reporting, etc.);

7) on the performance of prison work (organization of work of prisoners in
places of detention, preparation of annual reports on the progress of work, ac-
counting and issuance of earnings, monitoring the rules for organizing and
performing work, distributing orders for the production of work, supplying ma-
terials, etc.);

8) legislative and statistical (drafting legislative drafts and proposals, pre-
paring the necessary certificates, developing new and revising existing rules
and instructions, compiling statistical collections, reference publications, pre-
paring annual reports, managing the statistical department, the Central Fin-
gerprint Bureau, archive, library of the Main Prison Administration, conducting
international correspondence on the organization of imprisonment) [3, p. 21].

The Prison Inspectorate under the General Prison Administration, which
performed the functions of drafting legislative acts, carrying out audits of local
prisons and managing their activities, has become a completely new structural
link that has no analogues in foreign penitentiary practice. Prison inspectors in
their work were guided by the “Provisional Regulations for the Initial Guidance
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of Prison Inspectors during Missions for the Inspection and Audit of Institu-
tions of the Penal System”, approved by the Ministry of the Interior on June 20,
1879.

It was the duty of the prison inspectors to collect information that was ob-
ligatory for a comprehensive acquaintance with the existing situation in pris-
ons, as well as for the development of various legislative and administrative
measures for the work of places of detention. The employees of the prison in-
spectorate carried out an audit of the prison economy, inspection of the office
work in the offices of places of detention and exile, and also monitored the
conditions and procedure for the detention of persons subjected to one form or
another of imprisonment in prisons.

There is no doubt that the General Prison Administration viewed the pris-
on inspectorate as the main leadership in the prison management system. At
the same time, the prison inspectorate acted as the main organizing body in
the process of implementing the requirements of the legislation in the field of
the execution of criminal sentences, as well as departmental instructions go-
verning the procedure and conditions for serving prison sentences by convicts.

The reform of the prison system in Russia affected not only the central
apparatus, but also the management at the provincial and regional levels.

By the orders of the Minister of Internal Affairs of June 16, 1879, No. 48
and of April 25, 1886, No. 12, governors were instructed to apply directly to the
head of the Main Prison Department in all subjects related to places of deten-
tion of the civilian department, the prison transfer unit and correctional shel-
ters. However, in special cases, due to the exceptional circumstances and the
need for a prompt solution of a particular issue, the governors could directly
contact the Minister of Internal Affairs, bypassing the head of the Main Prison
Administration.

The Charter on Persons in Custody established that “governors, mayors,
provincial governments have supervision over the improvement of places of de-
tention and monitor the implementation of all decisions of the law on the pro-
cedure for keeping prisoners. Correctional prison departments are subordinate
to the governors, supervision in economic terms and the reporting of these de-
partments is entrusted to the provincial boards. The management of convict
prisons is also entrusted to local governors ...” [9, p. 5-6].

Thus, the General Prison Administration concentrated in its hands all the
information on the places of imprisonment of the empire and, relying on the in-
formation received from the places, tried to take into account the true state of
affairs as much as possible.

To control the activities of local prisons, by law of March 21, 1890, provin-
cial prison inspections were established in some localities. A huge layer of cur-
rent work in the provincial prison inspectorate was concentrated in three office
work: administrative, economic and secretarial.

According to Art. 22 of the Code of Institutions and Charters for Persons
under Guard, published in 1890, all operational management of causes related
to the activities of prison institutions, the transfer of prisoners and the execu-
tion of court sentences was carried out by the provincial prison inspectors. In
the prison ward, office work was concentrated on:
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a) personnel of prison officials (recruitment, dismissal, payment of sala-
ries, presentation of distinguished officers for rewarding, bringing them to
trial, etc.);

b) the order and conditions of detention of convicts in places of detention;

c) organization of work of convicts;

d) the acquisition of clothing items for exiled, transitory and convicts held
in places of confinement;

e) the disposal of all loans allocated according to the estimates of the pris-
on department.

In connection with the formation of prison departments within the Provin-
cial Administrations, a number of functions inherent in the Provincial Prison
Guardianship Committees were transferred to their jurisdiction. Thus, only
functions directly related to their direct jurisdiction remained in the hands of
the prison guardianship committees:

1) food supply and medical care for convicts;

2) supplying them with clothing items;

3) organizing the employment of prisoners (searching for orders and moni-
toring the progress of work);

4) routine maintenance of prisons [4, p.15].

Simultaneously with the creation of the Main Prison Administration in or-
der to ensure and implement the punitive policy of the state, strengthen control
functions, improve the management of places of detention, a new collegial body
was established — the Council for Prison Affairs. By the tsar's decree, high-
status persons representing various departments were introduced into the
Council. The council consisted of a chairman and seven members appointed by
a tsarist decree. The Council also included the head of the Main Prison Admin-
istration. The functions of the Council were quite extensive: at the discretion of
the Minister of the Interior, the Council discussed draft general estimates of in-
come and expenses for the prison section; dealt with questions about the pro-
cedure for transferring prisoners; about the prison arrangement; on the organi-
zation of private shelters and colonies for minors and societies for the moral
correction of prisoners; solved the problems of the prison economy, the organi-
zation of the administration of prison institutions and other issues of no small
importance for the normal functioning of the system of places of detention.

The State Council also performed certain functions in the formation of the
new prison system. It consisted of an official who was entrusted with the top
leadership of the entire prison section of the civilian department. At the same
time, as a temporary measure, he was granted the right to perform the duties
of the Minister of Internal Affairs. When discussing prison issues, he had the
right to correspond with local officials on all issues related to the organization
and functioning of the prison department, and also had the right to replace the
Minister of the Interior in the Governing Senate.

The General Prison Administration gradually gained strength, increased
the scope of functions by the addition of central and local prison administra-
tion bodies, extending power to new categories of prison institutions. So, in
1883, the places of detention in the Caucasus were subordinated to the Main
Prison Administration.
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Since 1893, the Main Prison Administration for the first time began to
publish the monthly journal “Prison Bulletin”. The original volume of the jour-
nal was 3-5 printed sheets, in 1903 this volume increased to 8 printed sheets,
in 1909 —up to 12, and since 1912 — up to 20 printed sheets. The journal pub-
lished official data, which, of course, have a guiding value for employees of the
prison department, as well as the most important materials on prison science
[5, p.- 196].

While carrying out departmental reform, the central body of the prison
administration carefully studied the practice of executing criminal sentences in
foreign countries, the forms and methods of administrative activity, the system
and structure of penitentiary institutions. The Main Prison Administration bor-
rowed many elements of the organization of the work of foreign administrative
bodies and, taking into account the national specifics, introduced them into
practice.

In 1906, at the Main Prison Administration, the Central Fingerprint Bu-
reau was established, whose activities were regulated by the “Rules on the Pro-
duction and Registration of Fingerprints” approved by the Minister of Justice
on December 16, 1906, “Instruction on the Method of Making Fingerprint Im-
ages" and "Instruction on the Method of Registration fingerprints”.

In the middle of the 19th century, it was believed that the most successful
penitentiary business was developing in the United States. For practical study
of the prison organization in the United States in action, many European states
began to send their representatives there. Having become acquainted with the
American experience, lawyers and leading figures in the penitentiary affairs of
Europe began to express progressive ideas that a prison can bring significant
benefits in the fight against crime, if by joint efforts it will be possible to im-
prove its organization and activities. Periodicals began to appear in some coun-
tries. For example, “Penitentiary Review and Criminal Law” in France, “Prison
Studies” in Germany, etc. The pages of these publications revealed multiple is-
sues of the further development of penitentiary science, which gradually began
to go international.

The Russian state was an active participant in international prison con-
gresses, which aimed at improving the activities of places of detention on
a humanistic basis, as well as protecting the personality of a criminal from ar-
bitrariness and inhuman treatment. In 1890 Russia received delegates to the
International Prison Congress in St. Petersburg, actively participated in the
congresses in 1895 in Paris, in 1900 in Brussels, in 1905 in Budapest and in
1910 in Washington.

Undoubtedly, the decisions of the international prison congresses were
the impetus for the development of the system of the penitentiary bodies of
the Russian state, but Russian national peculiarities manifested themselves
constantly. This was most clearly seen in the centralization of management of
the entire penitentiary system, which was a consequence of changes in socio-
economic conditions, the growth of class contradictions and the insistence of
the Russian government in a constant search for ways to adapt prison prac-
tice to the changing practice at the turn of the 19th and early 20th centuries
setting.
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In the course of the ongoing reforms, the Main Prison Administration be-
gan to pay great attention to the construction of new and refurbishment of old
prison buildings. For the direct construction, reconstruction and maintenance
of prison buildings in the provinces, it was allowed to establish special con-
struction departments (as part of the provincial boards) under the chairman-
ship of the provincial prison inspectors. The construction departments were
charged with the obligation of annually conducting a thorough technical in-
spection of prison buildings and carrying out repair work in them in a timely
manner (circular of the General Prison Administration of November 17, 1883,
No. 19), as well as concluding contracts for the lease of private premises for
prisons with the direct participation of construction engineers branches and
experienced technicians [1, p. 29].

So, in the second half of the XIX — early XX century the Russian peniten-
tiary system entered a new qualitative stage of its development, and on the eve
of the revolutionary events of 1917, 895 prisons of various structures were al-
ready under the jurisdiction of the Main Prison Administration (of which:
718 general prisons — provincial, regional, district, district, city government
prisons, investigative prisons, urgent, St. Petersburg House of Pretrial Deten-
tion, Moscow Correctional Prison, police detention facilities and military
guardhouses; 132 prisons in the Vistula region; 31 correctional detention
units, 6 convict prisons, 8 transit prisons) [6, p. 39]. The main prison adminis-
tration became part of the Ministry of Justice and practically until 1917 was
the conductor of the punitive policy of tsarism.

For many centuries, the essence and main content of the activity of the
prison system of the Russian state was determined by the suppression of the
personality of the convict and the arbitrariness of the prison authorities in rela-
tion to him. Since its inception, the General Prison Administration has occu-
pied a special place in the structure of the Ministry of the Interior. Endowed
with the right “to take with his own authority, without asking for special per-
mission from the Minister of Internal Affairs, all generally administrative meas-
ures necessary for the operation of existing laws on the prison part” [8, p. 20],
it actually acted autonomously and, despite its small staff, managed to achieve
noticeable positive results in a short time.
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ITonpagka B Boucruryuuio Poccurickori depepanu
0 MYyEBAHYHOH BAACTH:
TEOPETHKO-MPABOBOE OCMABICAEHHE NMPAB,
CBOEOA H OEAZAHNOCTEN MEAOREKA H MPAXKAANHNA B POCCHH

B.A. Buokypos”

AnHoTanmusa. CraTeksd IOCBMIlEHA IIpaBaM, CBOOOmaM U OOS3aHHOCTSIM YEeAOBEKa
U rpakpaHuHa B Poccum, npuHEMas BO BHUMaHue nonpaBKy B Konctutynuio Poccuii-
ckori Peneparnu, BHeceHHy0 B 2020 romy 3akoHoM Poccuiickoit Pepepanu o IIo-
npaBke K Korctutyiiuu Poccuiickoit ®enepariiu «O COBEPIIEHCTBOBAHUU PETYAUPOBA-
HUS OTAEABHBIX BOIIPOCOB OpraHU3allii U (PYHKIIMOHUPOBAHUS ITyOAMYHOU BAQCTH.
Kputuueckoe ocmbIicaeHHE HOBOBBeAeHUM B OCHOBHOM 3aKOH rocygapcTBa II03BOAHAO
BBIIBUTH HOBBIE IIpaBa U O0sI3aHHOCTH YeAOBeKa U rpaxkaaHuHa B Poccuiickoit dene-
panmm, a TakKe COOTHECTH HOBBIE KOHCTHUTYIIMOHHBIC HOPMBI, 3aTParuBaiIIUMU IIpa-
Ba, CBOOOABI U 00SI3aHHOCTH, C UMEBIINMUCS IIpaBaMu, CBoOOOJaMU M 00SI3aHHOCTSIMU
4yeAOBeKa U IpazKJaHUHA.

[Io pesyabTaTaM aHaaW3a KOHCTHUTYLIMOHHBIX HOPM, PETYAHPYIOIIHX IIpaBa, CBO-
0ombI M O0SI3aHHOCTH 4YEAOBEKA M IpaskAaHWHA, C(hOPMYyAHPOBAHBI BHIBOABI, KOTOPHIE
MOZKHO HCIIOAB30BaTh IIPH IIOATOTOBKE O4YE€peaHBIX HOIpaBoK B KoHcTuTynuio Poccuii-
ckol depepariuu.

KaroueBbie caoBa: Kouncrurynuga Poccuiickoit depepaiiuy; rnepecMoTp MHIOAOXKE-
Hu#t Koncrurynuu Poccun; nonpaBku B Koncrutynuio Poccuy; npaBa u cBoOoabl ue-
AOBEKAa U rpazkJaHUHA; 00s13aHHOCTH YeAOBEKA U I'pasKIaHHUHA.

oHcTuTyIus Poccuiickolt denepanun’ Oblra IPUHSTA, KaK U3BECTHO,
BCEHAPOAHBIM rorocoBaHueM 12 nerabpss 1993 rozma [1]. B raaBHOM
JOKYMEHTE IoCcyJapcTBa COAEpPXKUTCA raaBa 9, nmeHyemada «KoHcTH-
TYLIMOHHBIE IIOIIPaBKH U HepecMoTp KoHcTuTynmm». B coorBeTcTBHHU
C HOpMaMM yKa3aHHOM raaBbl m3MeHeHUs B KoHctutynuio Poccuii-
CKoM dPenepanyii BO3MOXKHBI B ABYX BapHaHTaxX, HE CUMTas IIOpPAAKa BHECEHHUA
U3MeHeHUH, Kacarolxcsad CyObeKTHOI0 cocTaBa rocyaapcrsaa [1, cratba 137]:
IIEPBBIN — IIEPECMOTP IT0AOKEHHUHU raaB 1, 2 u 9 Koncruryuuu Poccuiickoit
denepanii HAHU BCETO JOKYMEHTA B LIEAOM, OCYILIECTBASEMBIN dYepe3 co3bIB KoH-
crutylnronHoro Cobpanud [1, cratesa 135];
BTOpOU — nonpaBKHU K raaBaM 3-8 Koncrutynuu Poccuiickoit ®eneparuu,
IpUHUMAaEMble B IIOPAOKe, IIPEAYCMOTPEHHOM [OAd HPUHATHA (PeaepasbHOIo
KOHCTUTYIIMOHHOTI'0O 3aKoHa [1, ctaThsa 1306].

* BHHOKYpOoB BaaaumMup AHaToAbeBHY, I1podeccop Kadeapsl TEOPUHU H HCTOPHUH IOCY-
napcrBa u npasa Caukr-Ilerepbyprckoro yuuBepcurera ['TIC MUYC Poccuu; mokTop ropuamde-
CKHX HayK, 3aCAyKEHHBIH 1opucT Poccuiickoll @enepanuu. E-mail: pravo.kaf tigp@mail.ru

* Koncrurynua Poccuiickoit deneparin nasee Taxkske uMmeHyercss OCHOBHOM 3akKOH ToOCy-
napctBa, OCHOBHOM 3aKOH CTpPaHbI, TAABHBIM JOKYMEHT T'OCyAapCTBa, MaBHbBIM JOKYMEHT CTPAaHbI.
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3a mpomremmmue roasl B Koncruryimio Poccutickoit denepariu ObIA0 BHeE-
CEeHO HATh mompaBok: ABe — B 2008 rony, ase — B 2014 roagy u nocaenHada (md-
Tad) — B 2020 roay. IlepBaa nonpaBka Kacasach YBEAMYEHHS CPOKa ITOAHOMOYHH
[Ipesnnenta Poccuiickoit Penepanmu u ['ocymapcrBeHHOM [lymbl; BTOpast Imonpas-
Ka 06sa3pIiBaeT [IpaBureabcTBo Poccutiickoit denepaliiii OTINTHIBATHCS O PE3YAbTA-
Tax CBOEH AedTEABHOCTH Iepen 'ocynapCcTBeHHOMN [lyMoOii; TpeThel IMONpaBKOH yII-
pasmuascsa Beicomii Apburpazkabeiii Cyn Poccuiickoit denepaitiii 1 BHOCHAUCH
YTOYHEHHd B YaCTH OpPraHoB IIPOKypaTypbl Poccum; yerBepTasd monpaBKa He-
CKOABKO MeHsdAa cocTaB 4aeHOB CoBera denepanuy; mnsras IolpaBKa OTHOCHTCH
K BecbMa IIIHPOKOMY CIIEKTPY BOIIPOCOB, OOBEIMHEHHBIX IIPOOAEMO COBEPIIIEHCT-
BOBAHMS OpraHU3allii U (PyHKIIMOHUPOBaHUS ITyOANYHON BaacTH [2; 3; 4; 5; 0].

[TocKOABKY B HHTEpPECYIOIIy0 Hac raaBy 2 «IIpaBa m cBoboabl deaOBeEKa
U TpaKAaHHHa» IIOIIPaBKH BHOCUTBCHA HE MOIYT, TO (POPMaABHO-IOPUANYECKHU
aTa yacTh OCHOBHOro 3aKoHa CTPaHbI HE I10/ABEeprasach KaKMM-AN00 N3MEHEHU-
am. OgHako mocae BeTynaeHUs B cuAy 4 utoad 2020 romga nocaegHel (1o BpeMme-
HU) IIOIIPaBKHU [7] (masee TakzKe — IIgTad HoIpaBKa), B TeKcTe raaBbl 3 KoHcTH-
Tyuuu Poccutickoit denepanuy mosBUANCH HOPMBI, B KOTOPBIX MOXKHO OOHapy-
KUTh OTHEAbHbIE IIpaBa U CBOOOJBI YeAOBEKa M I'paKAaHNHA, a TaK¥Ke UX 00s-
3aHHOCTHU. Pa3dymeeTrcs, 4To B cTaThdX, KyZla ObIAM BHECEHBI HOBbIE ITTOAOXKEHUS,
B TOM HMAW HWHOU CTEIEeHH PEeryAHpYIOIIHe BOIIPOCHI IIpaB, CBOOOX M 00s3aHHO-
CTE€M YyeAOBEKa U I'pazKJaHHWHA, BIIPIMYIO HE HUCIIOAB3YIOTCH CAOBA «IIPaBO», «CBO-
0oma» MAU «00SI3aHHOCTDY.

[IpoBeneM CpaBHUTEABHO-IIPABOBOM aHaAW3 IIOAOXKEHHM, B COOTBETCTBHUH
C KOTOPBIMH yCTaHABAWBAIOTCS KOHCTHUTYIIMOHHBIE IIpaBa, CBOOOXBI U 00g3aH-
HOCTH 4€AOBEKa U rpaxknaHuHa B Poccuiickoilt deneparyu.

HayneMm c HOpM, KoTOopbiMH B OCHOBHOM 3aKOH rocygapcTBa ObIAM BKAIO-
4eHbI IIpaBa, cBOOOABI U O0sI3aHHOCTH YeAOBeKa U rpaskiaHmuHa B Poccuiickoi
denepanmuu, He YIIOMUHAaBIINNCS paHee B TEKCTE TAQBHOTO JOKYMEHTA CTPAaHBI.

Tak, Hapsaay ¢ IpaBoM W 00S3aHHOCTBIO POAUTEAEH 3ab00TUTBHCH O OETAX
U 3aHUMaTbhCd UX BOCIIMTAHMHEM |1, 4acTh 2 craTtbu 38| nogBaseTcd HOpMa O IIPH-
opurere ceMelHoro BocnuTaHud [1, yactb 4 crarbu 67!], 4TO Ipenrosaraetr
IIpaBo BbIOOpa poauTeAed B BOCIIMTAHUU NETEH: IO OTAEABPHOCTU HAU B CEMbBE.
[Ipyryem, 110 CMBICAY HOBOH HOPMBI, TOCYJAPCTBO AOAXKHO OOECIIeYUThH IIPHUOPHU-
TE€T CEMEMHOIr0 BOCIIUTAHUSA AETEH, 4TO IIOAPa3yMeEBAaET HOANEPIKKY CEMBH, CO3-
JaHue yCAOBHH, II0 KOTOPBIM CEMBU He OyAyT pacragaThbCs, B TOM YHCAE€ U AL
TOr0, YTOOBI pemnraThk nmocTaBAeHHYI0 B KoHcTHTyIIMU Poccuu 3amaqy.

B OcuHoBHOM 3akoHE rocygapcrBa IMOSBHAOCH KOHCTHUTYILIMOHHOE OIIpele-
A€HUE CEMBHU (B CMbICA€ HHCTUTYyTA Opaka) Kak COI3a MYKYWHBI U KEHIIUHEI |1,
IIyHKT «X!» cTaTtbu 72]. MHTEepecHO, 4YTO OIpeNeA€HHE CEMBH B YKa3aHHOM
CMBICAE B CYILECTBYIOIINX (PeIePaAbHBIX 3aKOHAX OTCYTCTBYyeT. TakuMm obpasowm,
y KuTeAell rocygapcTBa IMOSIBUAOCH IIpaBO BhIOOpa, HO OrpaHHUYEHHOE: CO31aTh
CEMBIO MMEHHO KaK COI03 MYXKYMHBI U >KEHIIUHBI UAHU HE cO37aBaTh TaKOH ce-
MbH. [IpH 9TOM BOIIpOC CO3/1aHUd CEMBH (KakK Opaka) My>K4YHHBI U My>KYHHBI UAU
KEHIIWHBI M JKEHIIWUHbI HEBO3MOXKEH, ITOCKOABKY KoHcTuTynua Poccuiickoi
denepanuu He JOIIyCKAET HUKAKOI'0O HMHOTO COCTaBa CEMBHU.

BecpMma cBOEBPEMEHHOM TOCYyZIapPCTBEHHOM 3a1adel, IIOSBUBIIENCI C IIPUHS-
TUEM I[IITOM IIOIIPaBKM, ABAGETCd 3a[ada, Kacalollladcda CO3MaHUd YCAOBUM OAd

40



B.A. Bunokypor ITonpagka B KoncTuTyuHo Pocchrickort ddepepanHi...

dOpPMUPOBaHUS «KYABTYPbI OTBETCTBEHHOI'O OTHOIIEHUS I'pakKJaH K CBOEMY 30-
POBBIO» [1, mMyHKT <K» craThbu 72]. Ha Ham B3ragn, B JaHHOM CAydae pedb HIET
006 0693aHHOCTH IpazkJaH CAEIUTH 38 CBOMM 3/I0POBBEM, HE 3aIlyCKaThb €ro, HHOTAa
[0 TAKOM CTEIEHU, YTO TOCYAapCTBO, MNBITASICh HCIIPABUTH IIAQYEBHOE COCTOSHHE
3/I0POBBSI OTAEABHBIX I'PakaH, UCIIBIThIBAET HEXBATKY MEIUIIMHCKHIX PECYPCOB.

[IpogoAKUM CpPaBHUTEABHO-IIPABOBOM aHaAW3, BBIYACHAS HOPMBI, IIOBTO-
psroe yxe paHee 3adukcupoBaHHble B KoHctutyruu Poccutickoit ®enepa-
MU IIpaBa, CBOOOABI M 00sI3aHHOCTU YeAOBeKa U I'paxkAaHuHAa. B pane caydaen
5TH HOPMBI U3A0KEHBI [TIOXOKHUMHU 10 CMBICAY TEPMHUHAMH.

OcHoBHOM 3akKoH COBpeMeHHOro PoccuiiCKoro rocygapcrBa yCcTaHaBAWBa-
erT, 4To «3ammra OTedyecTBa SBAFETCH OOATOM U 00S3aHHOCTBIO IpasKIaHHHA
Poccutickoti denepamun» [1, yacte 1 crareu 59|. Hopma mnarToil mompaBKU
K Koncrurymuu Poccutickoit denepaiinm mpegycMaTpuBaeT 0093aHHOCTE Trocyaap-
cTBa obecrieduBaTh 3alllUTy CBOEIO CyBEPEHHUTETA M TePPUTOPHAABHOH I1€AOCTHO-
ctu [1, gactb 21 crarbu 67|. Ecan paccmarpuBathk 3anmry OTedecTBa depes IIpU3-
My CAyKObI B BoopyzkeHHBIXx CHaaxX U APYyIMX BOHCKaxX INOCyJapCTBa, TO CAEIyeT
OTMETUTB, YTO OAHOM M3 3a/ad, OIPEAEACHHBIX A YKa3aHHBIX CTPYKTYP B MHp-
Hoe BpeMa BoeHHOM nokTpuHOM Poccuiickon denepanuu, yrBepKiaAcHHON [Ipesu-
nenToMm Poccun 25 nekabps 2014 roxa No [Tp-2976 [8], aBasieTca «3aipTa CyBepe-
HUTETa, TEPPUTOPHUAABHOM IIeAOCTHOCTH Poccuiickoit denepanyii 1 HEIPUKOCHO-
BEHHOCTH €€ TEPPUTOPHH», YTO B IIMPOKOM IIOHHUMAHHUH 3TUX HOPM II03BOASIET
CYHUTaATh HOPMY O 3allUTE CYBEPEHUTETA 3aIUTY U TEPPUTOPHAABHON IIEAOCTHOCTH
rocyjapcTBa COCTaBHOH YacCTbhI0 HOPMEI O 3amnmre OtedecTBa.

OcHOBHBIM 3aKOHOM CTpPaHbI IPEAYCMOTPEHO, 4TO «Kakapli nMeeT mpaBo
Ha y4yacTHe B KyABTYPHOHU 2KH3HU U IIOAB30BaHHE YUPEXKIEHUSIMH KyABTYpPbI, Ha
JOCTYII K KyABTYPHBIM II€EHHOCTSM» [1, yacTh 2 crareu 44|, a Takxke, 4To «Kax-
ObIA MMeeT IIPaBO Ha II0OAB30BaHMWE POAHBIM S3bIKOM, Ha CBOOOMHBIN BBIOOD
da3bIKa OOIIleHMs, BOCIIUTAaHUA, 00y4eHUs U TBOpUYecTBa» [1, yacTe 2 cTraTbu 20].
[Taroit monpaBkodi B KoHctmrynmio Poccuiickoit demeparnu cratbsa 69 Oblaa
JOIIOAHEHA HOBOM dYacThlo, II0 KOTOPOH «['ocymapCTBO 3alllUIIaeT KyABTYPHYIO
CcaMOOBITHOCTh BCEX HApOAOB U ITHHYECKUX obmHocTed Poccuiickoit denepa-
MY, TapaHTUPYET COXPaHEHUE 3THOKYABTYPHOI'O U SI3bIKOBOTO MHOI'000pa3usd»
[1, gacTh 2 craTeu 69]. B cooTBeTCTBHH C HOBOH HOPMOM IOCyZapCTBO 00s3yeT-
Cd OXpPaHSATh KYABTYPHYIO COCTaBALIOIIYI0O BCEX HAPOMAOB, BKAKOYAd PYCCKHMH.
B To ke BpeMmd caeayeT 3aMEeTHTh, YTO IOCYyJapCTBO U TaK OCYIIECTBASIAO 3TY
OYHKIIHIO B COOTBETCTBUU C YCTAHOBAEHHBIMH IIpEAMETAaMU BeAEHUd [1, IIyHKT
«e» cTaThU 71; IIyHKT «€» CTaTbU 72|, TO eCTb B pe3yAbTaTe IIpaBa U CBOOOIbI de-
AOBEKa U rpakJaHUHa B 00AACTU KyABTBI, KYABTYPHOM CaMOOBITHOCTH U SI3bIKa
10 CYLIECTBY HE IIpeTepIieAN KaKUX-AN00 U3MEHEHUH.

Bormpocke! 3ammmThl MaTEPUHCTBA U NETCTBA, CEMBU TaKKe ObIAM YPETYAUPO-
BaHBbI €Ille B IIepBOHAYaAbHOM TeKcTe OCHOBHOI'O 3aKOHa CTpPaHbl, paBHO Kak
U 00sI3aHHOCTB TPYAOCIHOCOOHBIX AeTel 3a00TUTHCH O HETPYAOCIIOCOOHBIX POIH-
Teaax [1, yactu 1 u 3 cratbu 38|. OnHakKo ndras IonpaBKa, 10 CYyTH, HUBEAU-
poBasa 0053aHHOCTDH 3a00TUTHCS O POAUTEASIX, IIOAOKUB B OCHOBY 3TOM 00g3aH-
HOCTH CO3[laHHUE€ YCAOBHH TOCyZapCTBOM IOAS «OCYILIECTBAECHUS COBEPILIEHHOAET-
HHUMH OETHbMH 00s13aHHOCTH 3a00THUTHCS O poouTeAdax» [1, myHKT <kl» craTtpu 72,
4TO, Ha Halll B3TA4M, OyZET JOBOABHO CAOKHO BBIIIOAHUTD.
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[IpaBo Ha Tpyn, a TakKe IIpaBO Ha BO3HATpPaXKAEHUE 3a TPyH 0e3 KaKou ObI
TO HU OBIAO AUCKPUMHUHAIIUU U HE HHUXKE YCTAaHOBAEHHOTO (peepaAbHBIM 3aKO-
HOM MHHUMAaABHOTO pa3Mepa OoIlAaThl Tpyda Tak:Ke ObIA0 3adpUKCHpPOBaHO B KoH-
crutyuuu Poccum [1, yactu 1 u 3 crarbu 37]|. [Iaroit monpaBkoit OcHoBHOU 3a-
KOH rocygapcTBa ObIA JOIIOAHEH CAeAyIOITUM TeKcToM «Poccuiickaa Peneparusa
yBazkaeT TPyA IpaxkaaH M obecrieyuBaeT 3allUTy HX IIpaB. ['ocymapcTBoM ra-
PaHTHUPYyEeTCd MHHHMAaABHBIN pa3Mep OIAaThl TPyAa HE MEHEe BEAHMYHHBI IIPO-
KHUTOYHOTO MHHHMyMa TPYAOCIIOCOOHOrO HaceaeHUd B IleaoM 1o Poccuiickoit
denepanum» [1, yacte 5 crarbu 795]. I[lo cyliecTBy, BHECEHHAd HOpMa IIOBTOPHAA
y2K€ HMEIOIIeecs IIOAOXKEHHE, TO €CThb HE BHECAA HHKAKHX HOBBIX IO3UIIMH, 0CO-
6enHO yuuThIBagd HopMy PenepasbHOro 3akoHa «O MHHHMAaABHOM pa3Mepe OIIAATHI
Tpyaa», TI0 KOTOPOH «... MUHHUMAaABHBIM pa3Mep OIlAaThl TpyAda YCTaHABAUBAETCH
denepasbHBIM 3aKOHOM B pa3Mepe He HHUXKE BEAHWYHHBI IIPOKHUTOYHOIO MHUHUMyMa
TPYAOCIIOCOOHOTO HaceAeHHs B I1eAoM I10 Poccuiickoit denepanuu ...» [9)].
Honioanaa cratbio 75 KoHctutynuu Poccuiickoyt ®enepanuy HOBBIMH 4ac-
TSIMH, 3aKOHOZATEAb IIOBTOPHA HOPMBI O CHUCTE€ME II€HCHOHHOI'O OOecIIedYeHHUs,
00513aTEABHOCTH COIIMAABHOI'O CTPaXOBaHUS, a TaKyKe HHAEKCAllMU IIeHCUH U II0-
cobuti [1, wactu 6 u 7 crarbu 75|. IIpu aTOM IIpaBO Ha IMEHCHUOHHOE obecIieue-
HUeEe U obeclieyeHHe COIHaAbHOEe yKe ObIAO 3a(pUKCHPOBAHO CAEMYIOIIUM olpa-
3oM: «KaskmoMy rapaHTHpyeTcd collasbHoe obecriedeHue ...», «[ocymapcTBeH-
Hble TIEHCHUM U COIHaAbHBbIE IIOCOOMSI yCTaHaBAMBAIOTCS 3aKOHOM» [1, wactu 1
u 2 crareu 39]. Takum obpaszom, CyIIECTBEHHOTO U3MEHEHUs B IIEpeYHEe IIPaB,
cBoOOa M 00sS3aHHOCTEH 4YeAOBeKa U rpaxKmaaHuHa B Poccutickoit demeparivu
B 9TOM 4aCTU HE IIPOU30IIIAO.
[TocaenHas u3 paccMaTpPHUBaEeMbIX HOBEAA, BHECEHHBIX IIATOH IIOIIpaBKOH
[1, craTpa 751], pukcupyeT 0693aHHOCTD TOCYyAAPCTBA:
a) co3zmaBaThb YCAOBUSI:
JASl YCTOMYUBOTO SKOHOMHYECKOTO pOCTa CTPaHbl U IOBBIIIEHUS 0aaro-
COCTOSIHUS I'pazKiaH;
[IASl B3aMHOTO JOBEPUS IocyaapcTBa U 0bIIlecTBa;
6) rapaHTHpPOBaTh 3alIUTy AOCTOMHCTBA I'paKAaH U yBaXKeHHE YeAOBeKa
TpyAa;
B) obecriegyuBaTh:
cOaraHCHUPOBAHHOCTE IIpaB U 00s13aHHOCTEH rpask/IaHUHA;
COLIMaABHOE IIapTHEPCTBO;
5KOHOMMYECKYIO, IOAUTHYECKYIO U COLITHAABHYIO COAUJAPHOCTb.
YrnoMaHyTble 00s13aHHOCTH [Aep3KaBbl, U3A0KEHHBIE 3a4eM-TO OLHUM IIpe/-
AOXKEHHEM, CAOKHBI 1AL [IOHHMaHU4, HE II03BOAFIOT TOYHO OIPENEANUTD UX ILIEAD,
TPebyIoT IOAPOOHOr0 Pa3bsICHEHHS HCIIOAB30BAHHBIX TEPMHUHOB U CAOBOCOYETA-
HUH, B IIEPBYIO o4Yepeab, C TOYKH 3PEHUS KOHCTUTYIIMOHHO-IIPABOBbIX HOPM.
KoneuyHO, BOIIpOChl 9KOHOMHUYECKOH AE€ITEABHOCTH (B KOTOPYIO BKAIOYAETCS
1 9KOHOMUYECKHH POCT) U3A0KEHBI B YHUCA€ KOHCTUTYIIMOHHBIX ITpaB: «KaxkabpIi
HMeeT IIpaBO Ha CBOOOIHOE HCIIOAB30BaHHE CBOMX CIIOCOOHOCTEM M HMMYyIllecTBa
[ASI TIPEAIIPUHUMATEABCKON M MHOM HE 3allpelleHHON 3aKOHOM 5KOHOMHUYECKOH
nedareAbHOCTH» [1, yactpb 1 crarbu 34]. Bompoch! HOBBIIIEHUS 0AQTOCOCTOSHUS
B TOM MAM HWHOM CTENEHH TaKKe 3aPUKCHPOBAaHbBI, HAIIPUMED: BO3HATPasKIACHUE
3a TPyZA He HUXKe MUHHUMAaABHOT'O pa3Mepa onaathl Tpyza [1, yacts 3 crateu 37];
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paBoO UMETb B COOCTBEHHOCTH HMYIIECTBO, BAAQAETh, IIOAB30BATHCH U PaCIIOpPs-
KaTbcd UM [1, yacTe 2 craTeu 32]; mpaBo YacTHOM COOCTBEHHOCTH Ha 3€MAIO |1,
yacTh 1 crateu 36].

PaccmarpuBaga BrarwodeHHble B KoHctutynunio Poccutickoit denepanmnm
opaBa U CBOOOABI YEAOBEKA UM TIpaxkAaHUHA, HCXOAHUM H3 KOHCTUTYIIMOHHOH
HopMmbl: «[lepeuncaenne B KoHctutynum Poccuiickoit demepanyii OCHOBHBIX
IpaB U CBOOOJ HE MOAXKHO TOAKOBATBCHA KaK OTPHUIIAHUE WAH YMaA€HUE OPYTHUX
o0IIenIpU3HAHHBIX IIpaB U CBOOOJ YeAOBEeKa U I'paxKaaHuHa» |1, gacth 1 cra-
TbU 55]. Be3sycaoBHO, npaB U cBOOO YeAOBeKa U IpakJaHUHA ropasno 60Aablile,
4YeM BKAIOYEHHBIX B Te€KCT OCHOBHOro 3akKOHa CTPaHbl U IIOMMEHOBAHHBIX OC-
HOBHBIMHU. [laabHelIllee pa3BUTHE NOCyJapCcTBa, AMYHOCTH U TPasKIaHCKOrO 00-
1IeCTBa B IIEAOM, HECOMHEHHO, OyJIeT NPUBOAUTE K (PUKCUPOBAHUIO OTAEABHBIX
IpaB U CBOOOI YeAOBeKa M IrpakJaHWHA, CKOpee BCEero, Ha ypoBHe (peaepanb-
HBIX 3aKOHOB, HO IIpH IlepecMoTpe mnoaoxxkeHud Koucrutyuunu Poccuiickoit de-
Jepalui — MOTYT OBITh BKAIOUEHBI B COOTBETCTBYIOIILYIO TAABY.

Koncrurynua Poccuiickort denepaninmy 3aKpernia 3a rocyIapCTBOM HOBBIE
KOHCTUTYIIMOHHBIE OOSI3aHHOCTH, YTO O3HAYAET, C OMHOH CTOPOHBI, (DHKCAIIUIO
HOBBIX IpaB U CBOOOMI, BKAIOYAsl BO3MOXKHOCTH BbIOOpa BapuaHTa IMOBEIEHUS,
C APyTo#l CTOPOHBI, 00sI3aTEABCTBA IOCyapPCTBa CTAHOBITCS 00I3aHHOCTHIO Yac-
TH TpaKJaH, KOTOPbIE OT €r0 MMEHU MOOAXKHBI ODECIIEYHUTHh IKUTEASIM CTPaHbBI
BO3MOXKHOCTBh IIOAB30BaThCsI IpaBaMH MU CBOOOIAMHU, a TaKKe CAEOUTH 3a CO-
OAIOZIEHHMEM UMM O0SI3aHHOCTEMH.

B pe3yabpTaTe IpoBEeNEHHOTO CPaBHUTEABHO-IIPABOBOIO aHaau3a CHOpMy-
AWPOBAaHBI CAEOYIOIINE BbIBOIBL:

1) naraa nonpaBka B KoHcTtutynuio Poccuiickoil ®enepaiinu COOep>KUT HE
TOABKO HOPMBI, KaCalolllFecss COBEPIIEHCTBOBAHUS PETyAHNPOBAHUS OTIEABHBIX
BOIIPOCOB OpPTaHU3alUU U (PYHKIMOHUPOBAHUSA ITyOAWYHOM BAACTH, HO U B 3a-
BYaAHpPOBaAHHOM BH/IE IIpaBa, CBOOOABI M 00I3aHHOCTH YeAOBEKA U FpakaaHUHA
B Poccuiickoit Penepanuy;

2) mpaBa, cBOOOABI M 00SI3aHHOCTH YeAOBEKa W rpakaaHuHa B Poccuiickoit
denepaiiuy, BHECEHHbIE MATOM IIONPAaBKOM, comepxkarcad B raaBe 3 «Penepa-
TUBHOe ycTporicTtBo» KoHctutynuu Poccuiickoit demepanmu, B KOTOPYIO 3THU
HOPMBI BKAIOYATh HE CA€J0BAAO, IIOCKOABKY OHH, BO-II€PBBIX, HE COOTBETCTBYIOT
TEMAaTHUKE TAaBbl, BO-BTOPBIX, 3arpoMoOKaai0T TeKCT OCHOBHOro 3akKoHa IoCy-
[JapcTBa, AeAasl €T0 CAOKHBIM JASI IPOYTEHUS U IOHUMAaHUdI;

3) AOIOAHUTEABHO BHECEHHBIE B TeKCT KoHctutryiuu Poccutiickoit ®enepa-
1Y IIOIIPAaBKHU (MHBIMH CAOBAMU U BBIPA’KEHUSMH) [IOBTOPSIIOT IIpaBa, CBOOOIbI
U 00513aHHOCTH, paHee 3a(pUKCUPOBAHHbIE B TAGBHOM JOKYMEHTE CTPAaHBI.

CdopmyanpoBaHHBIE BBIBOABI MOTYT OBITH YYTEHBI IIPH IIOATOTOBKE OYe-
penubix nonpaBok B Koncrutynuio Poccutickoit depepanmu.
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understanding of the innovations in the Basic Law of the State made it possible to
identify new rights and obligations of a person and a citizen in the Russian Federation,
as well as to correlate new constitutional norms affecting rights, freedoms and duties
with the existing rights, freedoms and duties of a person and a citizen.

According to the analysis of constitutional rules governing the rights, freedoms
and duties of man and citizen, the conclusions that can be used when preparing the
next amendments to the Constitution of the Russian Federation.

Key words: the Constitution of the Russian Federation; revision of the provisions
of the Constitution of the Russian Federation; amendments to the Constitution of the
Russian Federation; rights and freedoms of man and citizen; duties of man and citizen.

The Constitution of the Russian Federation* was adopted, as is known, by
popular vote on December 12, 1993 [1]. The main document of the state con-
tains chapter 9, entitled “Constitutional amendments and revision of the Con-
stitution”. In accordance with the norms of this chapter, amendments to the
Constitution of the Russian Federation are possible in two versions, not count-
ing the procedure for introducing amendments concerning the subject compo-
sition of the state [1, Article 137]:

the first is the revision of the provisions of chapters 1, 2 and 9 of the Con-
stitution of the Russian Federation or the entire document as a whole, carried
out through the convocation of the Constitutional Assembly [1, Article 135];

the second — amendments to chapters 3-8 of the Constitution of the Rus-
sian Federation, adopted in the manner prescribed for the adoption of a federal
constitutional law [1, article 136].

Over the past years, five amendments have been made to the Constitution
of the Russian Federation: two in 2008, two in 2014 and the last (fifth) in 2020.
The first amendment concerned an increase in the term of office of the Presi-
dent of the Russian Federation and the State Duma; the second amendment
obliges the Government of the Russian Federation to report on the results of its
activities to the State Duma; the third amendment abolished the Supreme Ar-
bitration Court of the Russian Federation and made clarifications regarding the
bodies of the prosecutor's office of Russia; the fourth amendment somewhat
changed the composition of the members of the Federation Council; the fifth
amendment refers to a very wide range of issues, united by the problem of im-
proving the organization and functioning of public authorities [2; 3; 4; 5; 6].

Since no amendments can be made to the chapter 2 “Human and Citizen
Rights and Freedoms” of interest to us, formally and legally, this part of the
Basic Law of the country has not undergone any changes. However, after the
entry into force on July 4, 2020 of the last (in time) amendment [7] (hereinafter
also referred to as the fifth amendment), in the text of Chapter 3 of the Constitu-
tion of the Russian Federation, norms appeared in which individual rights and
freedoms of a person and a citizen, as well as their responsibilities. It goes with-
out saying that in the articles, where new provisions were introduced, to one de-
gree or another regulating the issues of the rights, freedoms and duties of a per-
son and a citizen, the words “right”, “freedom” or “duty” are not directly used.

Let us carry out a comparative legal analysis of the provisions in accor-
dance with which constitutional rights, freedoms and obligations of a person
and a citizen in the Russian Federation are established.
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Let's start with the norms that included in the Basic Law of the state the
rights, freedoms and duties of a person and a citizen in the Russian Federation,
which were not mentioned earlier in the text of the main document of the country.

So, along with the right and obligation of parents to take care of children
and to take care of their upbringing [1, part 2 of article 38], there is a rule on
the priority of family education [1, part 4 of article 671], which implies the right
to choose parents in raising children: individually or in a family. Moreover, ac-
cording to the meaning of the new norm, the state must ensure the priority of
family upbringing of children, which implies supporting the family, creating
conditions under which families will not break up, including in order solving
the task set in the Constitution of Russia.

The Constitutional definition of the family (in the sense of the institution
of marriage) as a union of a man and a woman appeared in the Basic Law of
the state [1, paragraph “gl” of Article 72]. Interestingly, there is no definition of
a family in this sense in the existing federal laws. Thus, the inhabitants of the
state had the right to choose, but limited: to create a family precisely as a un-
ion of a man and a woman, or not to create such a family. At the same time,
the question of creating a family (like marriage) of a man and a man or a wom-
an and a woman is impossible, since the Constitution of the Russian Federa-
tion does not allow any other composition of the family.

A very timely state task, which appeared with the adoption of the fifth
amendment, is the task of creating conditions for the formation of a “culture of
a responsible attitude of citizens to their health” [1, paragraph “g” of Article
72]. In our opinion, in this case we are talking about the obligation of citizens
to monitor their health, not to start it, sometimes to such an extent that the
state, trying to correct the deplorable state of health of individual citizens, suf-
fers from a shortage of medical resources.

Let us continue the comparative legal analysis, isolating the norms that
repeat the rights, freedoms and duties of a person and a citizen already pre-
viously fixed in the Constitution of the Russian Federation. In some cases,
these norms are set forth in terms that are similar in meaning.

The Basic Law of the modern Russian state establishes that “Defense of
the Fatherland is the duty and obligation of a citizen of the Russian Federa-
tion” [1, part 1 of article 59]. The norm of the fifth amendment to the Constitu-
tion of the Russian Federation provides for the obligation of the state to ensure
the protection of its sovereignty and territorial integrity [1, part 21 of article
67]. If we consider the defense of the Fatherland through the prism of service
in the Armed Forces and other troops of the state, it should be noted that one
of the tasks defined for these structures in peacetime by the Military Doctrine
of the Russian Federation, approved by the President of Russia on December
25, 2014 No. Pr 2976 [8], is “the protection of the sovereignty, territorial integr-
ity of the Russian Federation and the inviolability of its territory”, which in the
broad sense of these norms allows us to consider the norm on the protection of
sovereignty, the protection and territorial integrity of the state as an integral
part of the norm on the defense of the Fatherland.

The Basic Law of the country stipulates that “Everyone has the right to
take part in cultural life and use cultural institutions, to access cultural val-
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ues” [1, part 2 of Article 44], as well as that “Everyone has the right to use their
native language, the free choice of the language of communication, education,
training and creativity” [1, part 2 of article 26|. The fifth amendment to the
Constitution of the Russian Federation, Article 69 was supplemented with
a new part, according to which “The state protects the cultural identity of all
peoples and ethnic communities of the Russian Federation, guarantees the
preservation of ethnocultural and linguistic diversity” [1, part 2 of Article 69].
In accordance with the new norm, the state undertakes to protect the cultural
component of all peoples, including Russian. At the same time, it should be
noted that the state already carried out this function in accordance with the
established subjects of jurisdiction [1, paragraph “e” of Article 71; paragraph
“e” of Article 72], that is, as a result of the rights and freedoms of a person and
a citizen in the field of cult, cultural identity and language, in essence, have
not undergone any changes.

The issues of protecting mothers and children, families were also regu-
lated in the original text of the Basic Law of the country, as well as the obliga-
tion of able-bodied children to take care of disabled parents [1, parts 1 and 3 of
article 38]. However, the fifth amendment, in fact, neutralized the obligation to
take care of parents, basing this obligation on the creation of conditions by the
state for “the exercise by adult children of the obligation to take care of their
parents” [1, paragraph "gl" of Article 72|, which, in our opinion, it will be ra-
ther difficult to implement.

The right to work, as well as the right to remuneration for work without
any discrimination and not lower than the minimum wage established by federal
law was also fixed in the Constitution of Russia [1, parts 1 and 3 of article 37].
The fifth amendment to the Basic Law of the State was supplemented with the fol-
lowing text “The Russian Federation respects the work of citizens and ensures the
protection of their rights. The state guarantees a minimum wage not less than the
subsistence minimum of the working-age population as a whole in the Russian
Federation” [1, part 5 of article 75]. In essence, the introduced norm repeated the
already existing provision, that is, it did not introduce any new positions, especial-
ly taking into account the provision of the Federal Law “On the Minimum Wage",
according to which “... the minimum wage is established by federal law in the
amount not lower than the subsistence level the minimum of the able-bodied
population as a whole in the Russian Federation ...” [9].

Complementing Article 75 of the Constitution of the Russian Federation
with new parts, the legislator repeated the norms on the pension system, the
compulsory social insurance, as well as the indexation of pensions and benefits
[1, parts 6 and 7 of Article 75]. At the same time, the right to pension security
and social security has already been fixed in the following way: “Everyone is
guaranteed social security ... 7, “State pensions and social benefits are estab-
lished by law” [1, parts 1 and 2 of article 39]. Thus, there has been no signifi-
cant change in the list of rights, freedoms and duties of a person and a citizen
in the Russian Federation in this part.

The last of the considered novels, introduced by the fifth amendment [1,
Article 751], fixes the duty of the state:

a) create conditions:
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for sustainable economic growth of the country and improving the well-
being of citizens;
for mutual trust of the state and society;

b) guarantee the protection of the dignity of citizens and respect for the
working person;

c) provide:

balance of rights and obligations of a citizen;
social partnership;
economic, political and social solidarity.

The aforementioned duties of the state, outlined for some reason in one
sentence, are difficult to understand, do not allow to accurately determine their
purpose, require a detailed explanation of the terms and word combinations
used, primarily from the point of view of constitutional and legal norms.

Of course, the issues of economic activity (which includes economic
growth) are set forth among the constitutional rights: “Everyone has the right
to freely use their abilities and property for entrepreneurial and other economic
activities not prohibited by law” [1, part 1 of article 34|. The issues of improving
the welfare to one degree or another are also recorded, for example: remunera-
tion for work is not lower than the minimum wage [1, part 3 of article 37]; the
right to own property, possess, use and dispose of it [1, part 2 of Article 32];
the right of private ownership of land [1, part 1 of article 36].

Considering the human and civil rights and freedoms included in the
Constitution of the Russian Federation, we proceed from the constitutional
norm: “The enumeration in the Constitution of the Russian Federation of fun-
damental rights and freedoms should not be interpreted as a denial or diminu-
tion of other universally recognized human and civil rights and freedoms” [1,
part 1 of article 55|. Of course, there are much more human and civil rights
and freedoms than those included in the text of the Basic Law of the country
and named as the main ones. Further development of the state, personality
and civil society as a whole will undoubtedly lead to the fixation of individual
human and civil rights and freedoms, most likely at the level of federal laws,
but when the provisions of the Constitution of the Russian Federation are re-
vised, they can be included in the corresponding chapter.

The Constitution of the Russian Federation has secured new constitutional
obligations for the state, which means, on the one hand, the fixation of new rights
and freedoms, including the possibility of choosing an option of behavior, on the
other hand, the obligations of the state become the responsibility of a part of citi-
zens who, on its behalf, must ensure that residents of the country have the oppor-
tunity to use rights and freedoms, as well as monitor compliance with their duties.

As a result of the comparative legal analysis, the following conclusions
were formulated:

1) the fifth amendment to the Constitution of the Russian Federation con-
tains not only norms concerning the improvement of regulation of certain issues
of the organization and functioning of public authorities, but also in a veiled form
the rights, freedoms and duties of a person and citizen in the Russian Federation;

2) the rights, freedoms and duties of a person and a citizen in the Russian
Federation, introduced by the fifth amendment, are contained in Chapter 3
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“Federal structure” of the Constitution of the Russian Federation, in which
these norms should not have been included, since they, firstly, do not corres-
pond to the subject matter chapters, secondly, clutter up the text of the Basic
Law of the state, making it difficult to read and understand;

3) the amendments additionally made to the text of the Constitution of the
Russian Federation (in other words and expressions) repeat the rights, free-
doms and obligations previously fixed in the main document of the country.

The formulated conclusions can be taken into account when preparing the
next amendments to the Constitution of the Russian Federation.
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HCTHHA B LLEPKOBHOM CYAEEHOM MPOLLECCE
Pycekort Ilpasocaasnort Ilepken
(Mockosekoro IaTprapxaTa)

B.A. Koananrast’

AxHoTanua. B craTbe Ha OCHOBaHUU aHaAHu3a AEHCTBYIOLIETO 3aKOHOAATEABCTBA
IPEAIIPHUHSITA IIOIIBITKA OCMBICA€HHSI TAKOTO IIOHSITHUS, KaK «MCTHHAa» B LIEPKOBHOM CY-
JOITPOH3BOCTBE; OOOCHOBaHA BO3MOXKHOCTH BBIAEAECHUS ITOTO IIOHATHH B IIEPKOBHOM
IIpaBe; IT0Ka3aHbl pa3AndHd B (POPMHUPOBAHHUHU 3AEMEHTHOTO COCTaBa ITOHSTHS «MCTHHA»
B COBPEMEHHOH IOPHMANYECKOHN HayKe, a TaKXKe IIPOBeJeHa €ro HCTOpPHYEeCKasl PeTpo-
CIIEKTHBA; yCTAHOBAEHO, 4YTO IOpHANYECKas HayKa B KadeCTBE METOIOAOTHMYECKOH OcC-
HOBBI TEOPUU NOKA3aTEABCTB paccMaTpuBaeT (PHUAOCO(PCKOE yUeHHE O II03HABAEMOCTHU
MHpa — TEOPHIO ITO3HAHHUS (FHOCEOAOTHIO); PaCCMOTPEHA KAACCU(UKAIINT UHTYHUTHUBHO-
ro MO3HAaHUS; YCTAHOBAEHO, YTO KAACCHU(PHKAIIUS ITOHATHS MHTyuimu Aocckoro H.O.
u ®panka C.A. IBASIOTCHI OCHOBOM THOCEOAOTHMYECKOTO aHaAM3a U HPEACTaBAIIOT CO-
0011 He YyCAOBHBIE 3AEMEHTHI, a AEUCTBYIOIIyI0 pabo4dyl0 CXeMy HCCAE€IOBaHUs, KOTO-
pas MoxKeT OBITH IIOAHOCTBIO aJalTHPOBaHAa K IIPOIIECCY MOAYYEHHUS MPOIIECCYaAbHOH
nHpopMalusad U (PaKTUIECKH SBASIETCS PACKPBITHEM IIpollecca II03HaHHS [OoKasa-
TEeABCTB; CPOpMyAHpPOBaHO (praocoPpcKoe 0OOCHOBAHUE MOHSATHS «MCTHHA», BbICKAa3a-
HO IIPEAIIOAOKEHME, YTO HHTYUTHUBHOE II03HaHUeE, npemaoxkeHHoe H.O. Aocckum, mo-
KeT A€Yb B OCHOBY METOJOAOTHMYECKOM OCHOBBI TEOPHHU AOKA3aTEABCTB II0 IIEPKOBHO-
My CyZeOGHOMY MPOIIECCY; YCTAHOBAEHO, YTO AMHAMHKA IIpollecca HHTYHUTHUBHOTO IIO-
3HaAHUS ITOAHOCTBIO BBbIpakeHa B NEeHCTBHSAX ITO3HAIOLIET0 CyOBEKTa, KOTOPBIH HE OT-
aeAasseTcs oT oObeKTa, TaK KaK HaXOOUTCS BHYTPHU IIPOUCXOMAIIETO, YTO I103BOASET
€My aKTHUBHO IIPUMEHATb UHCTPYMEHTAPUU A9 U3YYEHHUA OKPYZKAaIOIIEH NEeHCTBUTEAB-
HOCTH; IIPUBEZIEHO aBTOPCKOE OIpeleAeHUEe MOHATUS «HCTHHa» B IIEPKOBHOM CyAeOHOM
IIpolLecce.

KaroueBbl€e CAOBa: ILIEPKOBHOE IIPABO, A0KA3aTE€ABCTBO, UCTHUHA, TEOPUS OTpazxKe-
HHUS, UHTYHLIH.

OIIPOC O HEOOXOOHMMOCTU yCTAHOBAEHUS HCTUHBI B CyAeOHOM pas-
OHupaTeAbCTBE ABAFETCS OAHHM H3 BasKHEUIINX Ha IIPOTIKEHUU
JAUTEABHOTO BpeMeHU. Ero akTyasbHOCTH HE MEHSETCS B 3aBUCH-
MOCTH OT OCOOEHHOCTeil camoro cymeOHOro mporecca (pO3bICKHOM
HAU COCTHI3aTEABHBIH), U OT CyIIECTBOBAHHS BHYTPH IOPUANYECKOU
TPAOUIINN HAU IPABOBOY CEMBH, B KOTOPOM CTABUTCS 3TOT BOIIPOC.
B 11epkOBHOM CyZeOHOM IIpOIlecCe TaKXKe HEBO3MOXKHO OOOHTH BOIIPOC
0 HAaAWYHH UCTHHBI KaK HEOTHEMAEMOH YaCTH YIEeHUS O JOKAa3aTEABCTBE.
B Hacrogiriee BpemMs BOIIPOC O POAH HCTHHEBI B CyZeOHOM IIPOIIeCCE OCTaeT-
Csl MUCKYCCHOHHBIM. [laHHAsI CTATbsl SIBASETCH IIONBITKOM aBTOpa 00OOCHOBATH
CBOIO ITO3UIIHIO II0 3TOMY aKTyaAbHOMY BOIIPOCY.

“ KoasaHTal BHTaAu# AreKCaHAPOBHY, Hepell, KAHAUAAT IOPUAUIECKUX HAayK, ToMckas
HyxoBHaa cemuHapud. E-mail: alivealternativ@sibmail.com
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B cratpe 2 [loaoxxeHud 0 1epKoBHOM cyne Pycckoil IIpaBocaaBHOU llepkBu
(MockoBckoro Ilarpuapxara) ot 26 utons 2008 roma ykazaHo, 4To LlepKOBHBIE
Cyabl IpeaHa3HAYEeHBI AT BOCCTAHOBAEHHSI HAPYVIIEHHOIO IOpgAKa M CTpod
IIEPKOBHOM XXHU3HU U IIPU3BAHBLI CIIOCOOCTBOBATL COOAIOMEHHIO CBAINEHHBIX Ka-
HOHOB M WHBIX ycTaHoBAeHHUM [IpaBocaaBHoii llepkBu [16|. Takum obpa3zom,
B Ha3HAYEHHH CAMOIO I[€EPKOBHOIO CyJda AEXXKHT HeOOXOAHMOCTH BOCCTaHOBAE-
HUSI UCTHUHBI. B IIeAOM OAS IPUHATHA PELIeHU I10 OEAY MOAXKHA OBITH YCTAHOB-
A€Ha OOBEKTHBHAA PEAAbHOCTH IIPOUCIIEIIIIETO.

Caaroii npaBenubiii Moann KpoHmrraarcKuii, paccyzkaass 00 HCTHHE, ITH-
caa: «Bce mbIcAM MCTUHHBIE — nbiXxanue /lyxa CBaroro. McTuHa Tak mpocra, Aer-
Ka ¥ ymoOHa M KUBOTBOPHA A YEAOBEKA, KaK MBICAB, KakK IbIxaHue» [7, c. 131].
B pasButue MbIcAH KPOHIITAATCKOIO IACThIPSI MOXKHO IIPHUBECTH CAOBAa CBSITOTO
HNoanna 3aatoycra: «KTO HIIIET UCTHUHBI, B TOM [IOAXKHBI COEIUHUTHLCS BCE 100-
poxaeream» [6, c. 234]|. BuaHo, 4To ob6a CBATBHIX HCTHHY BHAEAHU KaK BEHEI] BCEX
nobpoaereaeit. XapakKTEPUCTHUKON UCTHUHBI MPEACTaBAdEeTCS UMHU mpoctora. Ka-
KOBO XK€ IIpeficTaBA€HHE 00 UCTHHE B HayKe U pHuA0COPUU?

B 0600111eHHOM BHAE IIOA HUCTHHOM B (PHMAOCODHH ITOHUMAaETCS aJdeKBaTHOEe
oTpaskeHHe AeHCTBHUTEABHOCTHU B CO3HAHUH YEAOBEKA, HE 3aBHCHIIEE OT TE€X AU
HHBIX OCOOEHHOCTEM ITO3HAIOHIEro cyobeKkTa. Ho 3TO ompemeAseHHE ITOXOXKE Ha
orrpeneAeHre 3HaHUS B IIeAOM. Kak BUAHUTCH MCTHHA 3TO COOTBETCTBHUE (MAH Me-
pa COOTBETCTBUSI) MEXAY HAIIUM 3HAHUSIMH, CYXKAEHHIMHU, HUAEIMH, C OIHOM
CTOPOHBI U OOBEKTUBHOHN MEeHCTBUTEABHOCTRIO, C APYToi. [leAo B TOM, YTO IIOHSI-
THE UCTUHBI MBI IIPHAAQraeM He TOABKO K 3HAHUIO, HACKOABKO OHO COOTBETCTBYET
OEeUCTBUTEABHOCTH, HO U K JEUCTBUTEABHOCTH, HACKOABKO OHA COOTBETCTBYET
uaee U cMmbicAy. Hammpumep: «BoT momanHHO M3pauAbTIHUH, B KOTOPOM HET Ay-
KaBcTtBar (MH. 1:47). 3mech mMeeT MeCTO THOCEOAOTHYECKHE M OHTOAOTHYECKOE
IIOHMMAaHMWe UCTHUHBI. B IIpeaA0KeHHOM OITpeaeA€HUN OHU O0OBbEIUHSIIOTCS.

B HactosIiee BpeMs: (puaocobHd IpeasaraeT YeThbIpe Pas3sAHYHBIX IIOAXO0Aa
K IIOHUMAaHHWIO CYITHOCTH ITOHSITUS UCTUHBI, UMEHyeMble KPUTEPHUIMU UCTHUHLI.

HcTuna mpencraBasgeT cob00ii HEOOXOMHMMOE CBOMCTBO 3HAHUS, Yepe3 KOTO-
poe ycTaHaBAUBAETCSI €T0 COOTBETCTBHE C OOBEKTUBHBIMHU ITapaMeTpaMH JeHCT-
BUTEABHOCTH. CAeoyeT OTMETHUTD, YTO CYLIECTBYIOT PA3AHYHBbIE TOYKH 3PEHUS Ha
BO3MOXKHOCTB CYIIIECTBOBAHHSI UCTHHBI BHE YEAOBEKA.

Taxk, psam yIeHbIX CUUTAET, YTO HCTHHA — KATETOPHT YEAOBEUYECKOIO0 CO3Ha-
HHSI, CYIIIECTBOBAaHHE HCTUHBI BHE YeAOBEKA HEBO3MOXKHO, U0O AHIIIEHO BCSIKOTO
cMbICAa |5, c. 27].

A.C. Ckynuxa 1 O.E. TUMOIIIEHKO CYMTAIOT, YTO UCTHHA — 3TO CYOBEKTUBHOE
BOCIPHUSITHE YEAOBEKOM IIPEIMETOB U sIBA€HUIM. Ho B 11eAOM, HEAB3S OTPHIIATD,
YTO UCTHUHE JIOAXKHBI OBITH CBOMCTBEHHBI ITPU3HAKU, KOTOPhIE OYAYyT yCTpauBaTh
(byayT O4eBUOHBIMHU) OAS BCEX IIO3HAIOIINX, 4 HE TOABKO KOHKPETHOIO CyOBeKTa
mo3HaHug [11, c. 152].

Hctuna, coraacHo I'. I'erearo, B CHAY caMoii CBO€M IIPUPOALI JOAXKHA OOHAa-
PYKUTh cebsa. OgHAKO ITPOIECC ITOr0 OOHAPYKEHUS HEAb3sI CBECTU AHIIBb K pas-
MBILIACHUSM UHAUBHUAYAABHOIO co3HaHud [12, c. 160; 13, c. 80-81].

K kputepusaM UCTHUHBI TPAIUIIMOHHO OTHOCST T€ TOHSTHUS, KOTOPhIE II03BO-
ASIIOT OTAUYHTE €€ OT 3a0AYKIEHMUS:

— COOTBETCTBHE 3aKOHaM AOTHKH;
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— COOTBETCTBUE (PYHAAMEHTAABHBIM 3aKOHaM HayKU;

— IIPOCTOTA U 3aKOHYEHHOCTh OOPMEI.

Ha coBpeMeHHOM 3Talle pa3BUTHd, KaK B HayKe, TaK U B PpUAOCODHU HAy-
KM IIUPOKO U3BECTHHBI YETHIPE TPAAUIIMOHHBIX TEOPUH, ITIO3BOAIIOIINE PACKPHITH
CYILIIHOCTHOE IIOHUMaHUE UCTUHBI. K TaKOBBIM MOXKHO OTHECTH:

— KAaccHU4decKkas;

— KOTepeHTHas;

— IIparMaTudeckKas;

— KOHBEHIIMOHaAbHAs.

Knaccuueckyro TEOPUIO MOKHO OITPEAEAUTH Uepe3 IMOHATHE COOTBETCTBUS.
B sTOoM caydae HMCTHHA IIPEACTABASIET OIIMCHBIBAEMOE COOBITHE (CHUTYAIlHIO) Ta-
KOM, KaKOBOM OHa dBAdeTCs Ha caMoM feae. [Ipu 3ToM HMCTHUHA SIBASIETCSI COOT-
BETCTBHEM MHEHHH U YTBEPKIEHUH O AeHCTBUTEABHOCTH. KpuTepHeM HCTHHEBI
B KAAQCCHYECKOU TEOPHUUH HABASIETCS SMIIUPHUYECKUH OmnbIT. [IpuMepoM MoOzKeT
CAYKHUTDH u3pedeHue Ilaarona «ToT, 4TO TOBOPUT O BeIllaX B COOTBETCTBUU C TEM,
KaKOBBI OHHU €CThb, TOBOPUT HCTHUHY, TOT XK€, YTO TOBOPUT O HUX HMHAYE — AXKET».
B Hayke KaacCHYECKYIO TEOPHUI0O HCTUHBI IIPEACTABASIOT KaK KOPPECIOHOEHT-
CKYI0 B CB3U C T€M, YTO OHA OIPEAEAdETCd Yepe3 COOTBETCTBHUE (KOPPECIIOH-
JIEHIIUIO) OIIbITA.

B oTanmumne oT KaacCUYeCKOM B TEOPHUUH KO2epeHmHOCMuU UCTHUHA IIpeacTaB-
AsIET CODOOM COBMECTHMOCTEL BBIJIBHHYTOIO ITOAOXKEHHS C paHee ITPUHATBIMU yT-
BepxkKaAeHUIMH |[18]|. MHBIMH cAOBaAaMU KPHUTEPHUSIMH HCTHUHBI BRICTYIIAET COTAACO-
BAHHOCTE CYXKIEHUM C o0Ieil cucremMoii 3HaHuii. Ho 3Ta Teopua yKe BBIXOIUT
3a IIpeneAbl IIOHMMaHUI KAACCHYECKOM MCTHUHBI U Hapgaay C IparMaTHYeCKOH
¥ KOHBEHITMOHAABHOM MMEHYIOTCI HEKAAQCCUYECKHMU.

B Teopumn KOrepeHTHOCTHU IIPOSIBASETCS BaXXHbLIH IIPUHITUII HAYYHOIO 3HAa-
HHSsI, & UMEHHO €ro CUCTEMHOCTb. Hy>KHO y4YHUTBIBATh, YTO PEYb UAET HE IIPOCTO
0 HAAWYMH 3HAHUY KaK TAKOBOTO U €ro HEIIPOTUBOPEYUBOCTH, a4 O IIOAHOM COOT-
BETCTBUU paHee IIOAYYEHHOMY M BCTPOEHHOMY B OOIIyIO IIEHHOCTHYIO KOHIIEII-
1uio 3HaHuii. CoraacHO IPHHIIUIIY KONEPEHTHOCTH TEOpHsd, o0Aamast CUCTEMHO-
CTbIO, BKAIOUaeT B cebs HOBOe 3HAHHWE KAaK HMCTHHHOE, €CAM OHO ITOAHOCTBLIO
ob0ecriedynBaeT €ro eIUHCTBO M IIEAOCTHOCTBh BCEX A2AeMeEHTOB. [loaxod K HCTHUHE
KaK K KOTE€pPEeHIINH XapaKTepeH Oas (POpMaAbHBIX HayK, TAKUX KaK MaTeMaTU-
Ka, AOTHKA.

Ho mpoTuBomocTaBA€HHUSA KOTE€PEHIIMH M KOPPECIIOHAEHIIMU HOCSIT YCAOB-
HBIM XapaKTep 10 HECKOABKHUM HNpHYMHaM. Bo-TIepBBIX, OIBIT SBASETCS HCTOY-
HHUKOM HAy4YHOT'O 3HAHUSL AHIIL B KOHEYHOM UTOTE€ U HE BCET/a HOBYIO THIIOTE3Y
IIO3BOASIET COIIOCTAaBUTH C SMIIUPHUYECKHUMH OJAaHHBIMH. B JaHHOM caydae ee co-
rAaCHe C UHBIMH ITOAOXKEHUSMH CYIIECTBYVIOIEH TeOopHH OymeT HMCIIOAHATH POAb
UCTHUHBI. BO-BTOPBIX, KaK TaKOBasl OTCYTCTBYET I'PaHHUIIA MEXIY HayKaMu pop-
MaABHBIMU U HE OTHOCHIIUMMMUCS K HUM. B-TpeTbUX, HEAB3S AUIINTHL BO3MOXKHO-
CTHU HaAW4YHeE CaMOU COrAaCOBAHHOCTHU B IIPOLIECCE IPOBEAEHUS OIIbITA.

B konIiie XIX Beka Y.C. ITupcoMm ObIra IIpeasoKeHaA npazmamuueckast Teo-
pHs, B KOTOPOM KPUTEPHEM HCTHHBI BBICTYIIMA YCIEX HAHW HHBIMH CAOBaMH
OpakKTHU4YecKas 3HAYUMOCTh (HoAe3HOCTh). CoraacHO 3TOM TEOPUH UCTUHHBIM
IIPU3HAETCHd TO 3HAaHHE, KOTOpPOoe paboTaeT, II03BOASS JOOUTHCS ycIiexa U Ipak-
THUYECKOM IIOAB3bl. VMICTHHHBIMU SBASGIOTCA HAEHU, KOTOPbIE IIOATBEPKAAIOTCS
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NPaKTUYECKHUMH pe3yAbTaTaMH. [IpHM 3TOM NpakTHYECKHUH pe3yAbTaT HHOrAA
OKOHYATEABHBIM HE SIBASETCS U TPeOyeT IMOCTOIHHOro OOHOBAEHUS HCTHHBI B CBH-
34 C U3MEHEHHUEM ITPAKTHKH. TeM caMbIM HUCTHHA HE CBOAUTCS AHIIB K IIOA€3HO-
CTH. 34€Ch IIPOCAEXKHUBAETCS ABOMCTBEHHOE Ha3Ha4YeHHE UCTHUHBI. C OMHOM CTO-
POHBI IIpaKTHYeCKasl peasu3aliysi, C APYrod y4eT BO3MOXKHBIX OyAyIIHX HU3Me-
HEHUU TEOPUH.

CoraacCHO KOHBEHUUOHAbLHOU TEOPUHN KPUTEPHEM HCTHUHBI BBICTYIIAE€T BCe-
ob1iee coraacue. OnpeneAnuTeAb UCTHHBI — 3TO AeHCTBYyIOIlee coraarieHue. Ha-
YYHOM HCTHHOH, COTAQCHO KOHBEHIIMOHAABHOM TEOPHH, IBASIETCS TO, C YEM CO-
FAACHO OOABIITHHCTBO Y4Y€HBIX. AOCOAIOTOM CTAHOBHUTCS COTAAIIIEHHE MEXIY yde-
HBIMU. [IprMepoM MOZXKET CAYKUTH BbIOOP CHUCTEM €IWHUI] U3MEPEHHH, 3aKOHOB,
TEPMHUHOB, ITPABUA U T.[.

W3 BBIIIECKA3aHHOT'O CAEAYET, YTO IIOHATHE UCTHHBI B COBPEMEHHOMN HayKe
IIPHUOOPEAO HOBBIE XapaKTePHUIYIOIIHNeE €€ YepPThl, K KAKOBBIM MOXKHO OTHECTH:

1) KOMMYHHKAQTHBHOCTb U U3MEHYHUBOCTb. CBOMCTBA UCTHUHBI ITPOSIBASIOTCH
B TOM, 4YTO HU3MEHHSCh HAy4YHOE 3HAHHE BAMLET U Ha U3MEHSEMOCTb CaMOH HC-
TUHBIL. [Ipyr 3TOM mpollecCc MPOUCXOAUT HE BO BPEMEHH, a B IIPOCTPAHCTBE, 4TO
II03BOASET TOBOPUTH O BO3HUKHOBEHHWM CBSI3€H B MEXKIVCILIUIIAMHAPHBIX 3HAHH-
ax. Ecau panee peub I11aa 00 UCTUHE B 00AaCTH OOHOM HAyKH, TO cefyac aTo xa-
PaKTEPHO OAS CTBIKOB HAay4YHBIX 3HAHUM;

2) UHTEepPCYOBEKTUBHOCTE. OTO IBAEHHE MOXKHO OIIPENEeAUTH KaK O0Ile3Ha-
YHUMOCTb HAy4YHOH HCTUHBI JIAS PA3HBIX c(pep 3HAHUH;

3) HenpepbIBHOCTE. OHA MPOABAIETCH B TOM, YTO IIPEEMCTBEHHOCTBH IIOAY-
YEeHHBIX 3HaHHUH U UX BepuHUKAIUS IIPOHCXOIUT ITOCTOSSHHO, B TOM YHCAE€ U 3M-
UPUYECKUM IIyTEM B PA3AHMYHBIX 00AACTIX 3HAHUH.

IIpencraBacHHE O NOHATHU HCTHUHBI B COBPEMEHHOM HOPUINYECKON HayKe
HalnpsaMylO CBSI3aHHO C IOHATHEM [0KA3aTE€AbCTBA, TaK KaK MCTHHA SBAAETCH
TAaBHEHUIIINM KpUTEpUEM [oKas3aTeAbCTBa B cyaeOHoM Irporiecce. [Ipu aToMm mo-
3UIUU YYEHBIX O CYyLTHOCTHU MCTHUHBI B yYTOAOBHOM, I'PasKIaHCKOM, apOUTpazkHOM
U aAMHUHHUCTPATUBHOM IIPOIleCCaxX BECbMa CXOXKH.

[To muenuto C.A. lletidepa, «OCTPOAUCKYCCUOHHBIM OCTAETCsI BOIIPOC O BO3-
MOZKHOCTH BKAOUeHUs B YIIK P® mpuHIumnma BceCTOPOHHErO, IIOAHOTO U 0ObEeK-
TUBHOI'0O MCCA€NOBAHUS OOCTOATEABCTB [€Ad, YacCTO TPAKTyeMOI'o KaK IIPHHITUII
YCTaHOBAEHUSI OOBEKTUBHOM HCTUHBD [19, c. 19]. [Ipu 3TOM OH OTMeEYaeT, YTO
«ricxoasd U3 (PUAOCOPCKON OCHOBBI ITO3HAHUS TEOPHUHU OTPaAKEHUs, CAEAYET IIPU-
3HaTh, YTO B IIPUPOJE OOBEKTHUBHO CYLIECTBYIOT HE HOKa3aTE€AbCTBA, a CAEIHI,
OCTaBA€HHBIE COOBITHEM BO BHEIIITHEM MHpPE, KOTOPBIM €Ille IIPEICTOUT IIpeodpa-
30BaThCs B JoKasaTeabCcTBa» [19, c. 15].

Takzke psga aBTOPOB HAIIPSAMYIO CBA3BIBAIOT ITOHATHE HCTHHBI C TeOopHUeH
oTpakeHud. [Ipn omope Ha NPHUHIUII OTPAKEHUA, HA OCHOBE KOTOPOro K J0Ka-
3aTE€AbCTBAM MOTYT OBITH OTHECEHBI TOABKO «(PaKTHYECKUE NaHHbIe» (CBEAEHUS
0 pakTax), IIeAbI0 JOKAa3bIBaHUS MOKET ObITh TOABKO OOBEKTHBHAasI UCTHHA [14,
c. 4]. Kak ormeuaror I'.A. [leunukoB, C.[. HazapoB u [I.Il. CMOABIHOB «IIpHU-
3HaHUE TEOPUU OTPaKEHUd €CTb IIPHU3HaHUE OOBEKTHUBHOIO XapakTepa IIpoliec-
ca II03HaHUSs, OIIPEEACHHOr0 3aKOHaMHU ABUXKEHHd MaTepUuasbHOro mMupa [15,
c. 2]. [lornoAHad CBOIO MBICAB, OHH IIPUXOAAT K MHEHHIO, YTO MCTHHA, YCTAHOB-
A€HHAad I10 YTOAOBHOMY €AY, IBASIE€TCS OOBEKTHBHOU B TOM 3HAYEHUU ITOTO I10-
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HSTHSI, KOTOPOE IIEPENAeTCs €My MAHNAAEKTHUKO-MaTepUaAHCTUYECKOM TeopueH
IIO3HAHUS: COOTBETCTBHUE MBICAHU O IIPEAMETE PEAABHOU OEHCTBUTEABHOCTH Ca-
MOMY 3TOMYy IIPEAMETY B TOM BH/E, B KAKOM OH CYIIECTBYET HE3aBHCHUMO OT IIO-
3HAIOIIETO €T0 MbICAH [15, c. 2].

Ho Tak au BepHO 3TO yTBepxKAeHHE? BO3MOXKHO AU CyIIeCTBOBAaHHE HCTH-
HBI B CyZ1eOHOM ITpoliecce 0e3 OoIophbl Ha TEOPHUIO OTPAKEHULD?

TpaauIMOHHO aBTOPOM TEOPHH OTPaKEHUS B KPUMHHAAUCTHUYECKOM yde-
Huu cunraerca P.C. BeaknH, KOTOpbIii 000CHOBaA CBOIO ITO3UIUIO ITOCTPOEHUS
IIpoliecca MOKa3bIBaHUSA U YCTAHOBAEHUS HUCTHUHBI ITo neAy [3]. Ha ee ocHoBe u3
IIPENAOKEHHBIX UM ITOAOKEHHUH CA€LyeT OTMETHUTD CAEAYIOIIIHE:!

— COOBITHE ITPECTYIAEHHS €CTh OAWH M3 MaT€PHaABHBIX IIPOIIECCOB HeHCT-
BUTEABHOCTU U KaK TAKOBOM HaXOOUTCH B CBI3U M BO B3aUMOOOYCAOBA€HHOCTHU
C APYTHMH IIPOLIECCaMHM, COOBITHUSIMH U SIBACHUSMH, OTpPaskaeTcs B HHUX U caM
ABASIETCSI OTPa*KE€HUEM KaKHX-TO IIPOILIECCOB [2, c. 768];

— BO3HUKHOBEHMHE HOBOM HAyKH — JOKa3aTEABCTBEHHOE IIpaBO, KOTOPOE 3a-
HHUMAaeT IIPOMEXKYTOYHOE ITOAOKEHHE MEXKAY YTOAOBHBIM IIPOIIECCOM, KPUMUHAa-
AVICTUKOH W APYTHMHU IOPHUAWYECKUMU HayKaMH, a TaKXKe AOTHKH, STHKH, IICHU-
XOAOTHH.

[Toroxxkenusd, BBeneHHble P.C. BeAKHHBIM, B HacTOdIllee BpeMs HaXOOdaT OT-
paskeHHE B COBPEMEHHOM IIPOILIECCYaABHOM M JOKa3aTEABCTBEHHOM IIpaBe. Tax,
Basakmma B.C. moa UCTHHOM IIOHHMAaeT «Pe3yAbTaT MIPaABUABHOTO II03HAHUS
00BEKTUBHON NeHCTBUTEABHOCTH, a He camMa AeHdCcTBUTEeAbHOCTb. OHa OOBEKTHB-
Ha IIOTOMY, UTO €€ CO/Aep3KaHHEe COOTBETCTBYET OTpakaeMoMy OOBEKTY M He 3a-
BHCHUT OT CYOBEKTUBHBIX YCTPEMACHUH dYeaoBeKan» [1, c. 53].

Kak BUAHO M3 IIPUBEAEHHBIX IPUMEPOB, ITOHSTHE UCTHUHBI HAIIPSIMYIO CBL-
3aHO B IOPUAUYECKOH HayKe C IIOHATHEM «J0Ka3aTe€AbCTBO», B OCHOBY KOTOPOTIO
IIOAOXKEHA Teopus oTpazkeHHd. [Ipm 3ToM cama Teopusl OTPasKE€HHS SBASETCH
AL TIOCTPOEHHUS N0Ka3aTeAbCTBEHHON TeopUuUu (PpUAOCO(PCKOM OCHOBOM.

PaBHO Kak M B HMHBIX OTpPacAdX IIPOILECCYaABHOI'O IIpaBa B ILIEPKOBHOM CY-
[OeOHOM IIPOIlecCe€ MBI TaKiKe MOXKEM TI'OBOPHUTBH O CYIIECTBOBAHHHU JOKAa3aTEAb-
ctBa. Tak, coraacHo crarbe 13 IloroxkeHuda o 11epkoBHOM cyae Pycckoii I[IpaBo-
caaBHOM llepkBu (MockoBckoro [larpuapxara) ot 26 utoHsa 2008 roga [lokasa-
TEABCTBAMH SBASIIOTCH IIOAYYEHHBbIE B IIPEAYCMOTPEHHOM HacTodumM Iloaozxke-
HUEM I[OpPSA/Ke CBEIEHUsI, Ha OCHOBAHUU KOTOPBIX II€PKOBHBIN CyZl yCTaHABAU-
BaeT HaAWYHUE UAU OTCYTCTBHE OTHOCHIIUXCS K JIeAY 06CcTOSTEeABCTB [106].

HeobxomnMocTh yCTaHOBACHHS HCTHUHBI I10 IEAY TAKKe AEKAAPHUPOBAHO B 3TOM
JOKYMEHTE 4Yepe3 IIOHATHE BOCCTAHOBAEHUS HAPYIIEHHOI'O IOPSAKa II€PKOBHOM
KU3HU.

B cBa3u ¢ 3THM BO3HHKAaET BOIIPOC: IIPUEMAEMO AH OIPEAEASTH IIOHSTHE
HCTHHEI B IIEPKOBHOM CyneOHOM ITpoIlecce, OCHOBBIBAsChH Ha AEHUHCKOM TEOpuU
OTPazKE€HUd, KaK 5TO IINPOKO PACIIPOCTPAHEHO B IOPUANYECKON HayKe?

OTBedas Ha 3TOT BOIIPOC, CAEAYyET 0OPaATUTHCA K IIPEACTABACHUSIM PyCCKOM
PEAUTHO3HOH (DUAOCOUHU C LIEABIO YTOYHEHUS IIOHSTHS HCTHHBI U €r0 KOHIIEII-
TyaAbHBIX OTAWYHM, OCHOBHBIX SAE€MEHTOB M BO3MOXKHOCTH CYIIECTBOBaHUS
BHYTPH LIEPKOBHOTO CyZe6HOT0 IIpoliecca.

H.O. Aocckuii 0TOXKOECTBASIA UCTHHY C ObITHeM. [Io ero MpICAH, HCTHHA
JOOCTHKMMa €IMHCTBEHHO B TOM CAydYae, €CAU 3HAHHUE CKAQIbIBAETCS TOABKO M3
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9A€MEHTOB caMoro obobekTa. [Ipu 3TOM OCHOBHBIM CBOMCTBOM (KPHTEPHEM) HC-
THUHBI IBAFIOTCS 00111€0013aTEABHOCTDb, A0COAIOTHOCTD, TOXK/IECTBO U BEYHOCTD.

BepxoBHbIM KputepueMm UCTHUHBI ¥ H.O. Aocckoro BBICTyIIaeT HAAUYHOCTH
I03HaBaeMOTO IIpeaMeTa B 3HAHUH, CaMO CBHAETEABCTBO €ro B cebe [9, c. 145].
3neck MBI BUIUM HeE IIPOCTO OTpPaskeHUue (PaKTUYECKUX AAaHHBIX, KOTOPhIE MOAXK-
HbI IIPEACTABASITHh OOBEKTHUBHYIO HCTUHY, a CTAAKHMBAEMCS C HaAUYHUEM €€ yKe
B caMOM OBITHHM BHE 3aBHCHMOCTH OT JKEAQHUS CYOBEKTa M HE B KadeCTBE KO-
nuu, a B opme npeamera. H.O. Aocckuii nunier: «CoraAacCHO UHTYUTHUBHU3MY,
COOTBETCTBUE MEXKAY UCTHHOM U IIPEAMETOM AOCTHUrAET KparHEN BO3MOXKHOM
CTEeIleH!: UCTUHA €CTh He CUMBOAWYECKOE BBhIpasKeHHUE ITpeaMeTa, He KOIIHS €ero,
a cam IIpeaMeT, IIOCKOABKY OH B Pa3AMYE€HHOM BH/IE HAAWYECTBYET B II03HAIO-
mem co3HaHum» [10, c. 157|. IIpenaozkeHHBIH UM IIPOLIECC MHTYUTHUBHOIO IIO-
3HAHUS, CTaTUYECKUM B OTAWYHE OT TEOPHH OTPaKeHUs He aBadeTrcda. Ero au-
HaMHKa ITOAHOCTBIO BBIPpaske€Ha B AEHCTBHSIX IIO3HAIOIIETO CyOBEKTa, KOTOPBIH
HE OTOEAseTCS OT OOBbEeKTa, TaK KaK HaXOAUTCH BHYTPHU ITPOUCXOMSAIIETO, YTO
II03BOASIET €My AaKTHBHO IIPHMEHSTH HHCTPYMEHTApPUH A9 H3yYEHUsS OKpPY-
JKaloller neficTBUTEABHOCTH.

PaszBuBag 3Ty MbICAB, B CBOIO OY€peAb, APYTOM PYCCKUM PEAUTHO3HBIN
mbicauTeab C.A. ®paHK mHcaa: «BbIciiedl CTYII€eHBIO MHTYHIIUH MOXKET OBITH
AVINb 3HAHUE-KHU3HBb, TA€ CYOBEKT BOOOIIE YK€ HEe IPOTUBOCTOUT OOBEKTY,
a 3HaeT OOBEKT B CHAY TOrO, YTO CAUT C HUM B CaMOM CBO€M OBITUH, UAU TIe
ObITHE U 3HAHHE AEHCTBUTEABHO €CTh OHO U TOoxXe» [17, c. 274].

Takum obpazoMm, Mbl BuauM, 4T0 H.O. Aocckuii u C.A. ®paHK eaquHBI BO MHe-
HUH, 9TO, TaK KaK OOBEKT IT03HAHUS U €T0 CYyOBEeKT HaXOAITCH B €IHHOM OBITHH,
UHBIMU CAOBaMHU BO «BCEEAWHCTBE», TO U caM HpeaMeT AOCTYIIeH 3HaHUI. Tak-
JKe IpeaMeT HOCTYIIeH 3HAHUIO, IIOTOMY YTO OOBEKT U CYOBEKT IT0O3HAHUS HaXO-
OsaTcs B emuHOM ObITvu. OHU ITPHUOBIBAIOT B €IUHCTBE €Ile A0 BCSIKOTO ITO3HAa-
BaTEABHOTO IIpollecca. B MHTYUTHUBU3ME MOHSITHE UCTHUHBI TOXKIECTBEHHO ITOHSI-
THUIO OBITHSI, a JOCTHXXEHHE HCTHHBI BO3MOXKHO TOABKO TOT/Ia, KOTJa 3HAHUE
CKAQIbIBAETCS U3 S9AEMEHTOB CAMOT'0 OOBbEKTA.

Hag uaarocrparuu unet H.O. Aocckoro u C.A. ®paHKa CTOUT NPUBECTHU
IBa UX KAACCHYECKHUX IIpuMepa. [lepBbiii ObIA mTpensokeH Hukoaaem Onydpue-
BHYEM B €T0 TPYAE «YdeHHe O IepeBornaolneHnu. UaryuruBusm». [IpemcraBere,
YTO HEKUH YeAOBEK HIET I10 Oepery pekud U oOpallaeT BHUMAaHHE Ha 4YTO-TO ObI-
CTPO AeTsIlee B Bo3ayxe. [IpHCMOTPEBIIUCE K AETSIIEMY IIPEAMETY U OTAUYUB
€r0 OT OKPYZKAaIoIeHd cpeabl, YeAOBEK yY3HAET, YTO 3TO AETHUT AacTodKa. [Io cao-
BaM H.O. Aocckoro: «CoraacHo HaubOAee PaCIIPOCTPAHEHHOH TEOPUH 3HAHHMI,
B MOE€ CO3HaHUE BCTYIAeT IIPHU 3TOM HE caMa KHUBasl AACTOYKa, a TOABKO CyOb-
€eKTHUBHBIN IICUXUYECKUI oOpa3 e€, boaee MAM MeHee IIoXoxKad Ha Heé€ KOIIHd.
[Ipu BOCIIPHATHH AACTOYKA OCTAETCA TPAHCIIEHEHTHOIO CO3HAHUIO (BHE CO3HA-
HUs), a UMMaHEHTHA CO3HAHUIO (BHYTPH CO3HAHUS) TOABKO KOIIHSI €€ HAHM JasKe
TOABKO CHMBOA €é» [9, c. 5|. Ho B To Xe BpeMs, COTAAQCHO MHTYHUTHUBH3MY, KOTIa
YeAOBEK HaITpaBAsieT CBO€ BHHMAaHHME Ha AACTOYKY W IIPHU 3TOM COBEPIIAET aKT
pa3andeHud €€ KakK IpeAMeTa OT OKPYIKaIoIlel cpeabl, B CO3HAHUU €ro Haxo-
OUTCA caMa XXHBasl AaCTOYKa B ITOJAHMHHUKE.

HMHBIMU CcAOBaMH, IITHUIIA CTaAa HUMMAHEHTHOH CO3HAHHIO YEAOBEKa, HO
IPH TOM OCTaAaCh TPAHCIEHAEHTHON €My, KaK UHAUBUAYAABHOMY CYOBEKTY
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CO3HaHHUA. 3HA4YUT OCO3HAHHUE IIPEAMETA BHEIIHETO MHUpPaA — AEHCTBHE TPAHC-
LHEeHAUPYIollee, B KOTOPOM IPOUCXOAUT BBIXOJ 3a IIPEAEAbl MHANBUAYAAbHO-
ctu. CyopekT U HabAogaeMbIi UM OOBEKT B 3TOT MOMEHT 00pa3yioT €4HUHOE
IIEAOE H, CA€IOBATEABHO, Y€AOBEYECKOE CO3HAHUE IIPENCTaBASET COOOH CBEpX-
HHIUBUAYaABHOE II€AO€, B KOTOPOM CYOBEKTHBHBIE aKThl SBAGIOTCS AWIIL Ya-
CTBIO €TO.

Bropoii He MeHee dpkuii mpumep IpuBeneM u3 paborer C.A. PpanHKa
dIpeamer 3HaHuda. [lymnia 4yeaoBekar. OH cpaBHUBAET IPEAMET C KPEIIOCTBIO, KO-
TOPYIO HEOOXOAUMO 3axXBaTHUTh M BOHUTHU BHYTpPb. [Ipu sTOoM nobemoii Ham Kpero-
CcThIO OyZeT IO3HaHMe, a IIPOYHOe o0raaHue €10 ABASEeTCH HH YeM HHBIM, Kak
sHaHue. [lobexkaaTh MOXKHO AMIIB TOABKO TO, YTO TaK MAM MHa4e OKa3bIBAET CO-
IIPOTHUBAEHHE. A 00AaJaTh MOXKHO TEM, UTO II0 CBOEMY AUYHOMY OBITHUIO SIBASET-
cd CYLIECTBYIOUIMM HE3aBHCHMO OT ero obaamareasd. Ho, Kak crpaBemAnMBO 3a-
MedaeT CeMeH AIOABUIOBHY, IIOKOPEHHAS KPEIIOCTh €CTh BCE K€ KPEIOCTh, a HE
BeTpsAHas MeabHHIA [loH Kuxora [17, c. 274]. B npensokeHHbIX IIpUMepax ne-
AaeTcs TIOIBbITKA OOBEAUHUTH OHTOAOTHYECKYI0O H THOCEOAOTHYECKYIO HCTUHY,
TE€M CaMbIM PACLINPAA €€ IPAHUILIBL.

LleHTpasnbHOE MECTO B TEOPHUU AOKA3aTEABCTB, OCHOBAHHOH Ha TEOPHHU OT-
pazkeHud, 3aHUMaeT MHOHATHE HCTUHBI. IOpuaudeckad HCTHHA 3TO COOTBETCT-
BHE€ BBIBOJIOB Cy/[a, UMEIOIIUMCH B [IEA€, HANAEXKAIIE U CKPYILyA€3HO IIPOBEPEH-
HBIM, UCCA€IOBAHHBIM U OLIEHEHHBIM JOKAa3aTE€AbCTBAM. JTO HCTHHA, OIHPAI0-
I1adgcsa Ha MaTepHuaAbl YTOAOBHOIO faeaa [4, c. 134]. Mcxoad u3 Takoro noHUMa-
HUS WCTHUHBI, MOXHO IPHUHUTH K HEYTEIIUTEABHOMY BBIBOAY O €€ U3MEHYHUBOCTHU
B 3aBHCHMOCTH OT IIPHHHMAaEMBIX U OTBEPTraeMbIX J0Ka3aTEABCTB U OT CIlocoba
HUX [IPOBEPKH.

[To HamemMy MHEHUIO, TEOPHS AOKA3aTEABCTB LI€PKOBHOI'O CyaeOGHOro Ipo-
Iecca I0OAZKHa OCHOBBIBATBCS HE Ha TEOPHM OTPaKEHHUS, a Ha ITIOAOKEHUSAX HH-
TYUTHUBHU3MA, IPEIAOKEHHBIX U pa3paboTaHHBIX PYCCKUMH PEAUTHO3HBIMHU MBbIC-
AUTEAIMH. Bo-TIepBBIX, B OTAMYHE OT TEOPHHU OTPAKEHHUL, NEKAAPUPYIOLIEH Cy-
IIIECTBOBAHNE KOIHHU IIpeAMeTa (€T0 OTpaxkeHHd), KOTopasd AOCTyHHa K II03Ha-
HHIO CO CTOPOHBI CyOBEKTa, HHTYUTUBU3M [A€T BO3MOXKHOCTB IIPSIMOT0 B3aHMO-
JEHUCTBUA C IIPEAMETOM B OpPUIHMHaA€ (HOOAMHHUKeE). Komma unam oTpazkeHue
IIpeAMeETa HE JAeT IIOAHOTO IIPEACTABAEHHS O €ro Ka4eCTBEHHBIX XapaKTepH-
CTHKax U CYILIHOCTH, 9YTO B CAy4Yae C JOKA3aTEAbBCTBOM MOXKET IIPHUBECTH K He-
IIPaBUABHOMY €I'0 TOAKOBAHHIO U CyneOHOI omnbke. B cBolo ouepenb, U3ydeHHE
IIpeaMeTa B IIOJAMHHUKE II03BOASIET TOYHO OLIEHHTH IIPOU3OIIENIIee COOBITHE
HapyIIeHUs U B UTOTE CAEAATh OOBEKTUBHBIN BBIBO/I.

Bo-BTOPBIX, YTBEPXKAECHHE YYEHBIX, IPUACPKUBAIOIIUXCI TEOPHUU OTpazKe-
HHS, O TOM, YTO OOBEKT ITO3HAHUS CYIIECTBYET HE3aBUCUMO OT CYOBEKTA, AHIIA-
€T IIOCAEIHUM II03HaBaATEABHON aKTUBHOCTH. HarpoTuB, nMHaMHKa HHTYHUTH-
BHU3Ma IIOAHOCTBIO BbIpazK€Ha B JAEUCTBUAX CyOBbEKTa, KOTOPBIH HE OTAEASEeTCS
oT 06BEKTa, TaK KaK HaXOAWUTCS BHYTPH IIPOUCXOMASIIEr0, YTO B KOHEYHOM HTO-
re JaeT €My BO3MOXKHOCTB AKTHBHOTO U3y4YE€HHS OKPYZKAIOLIEH NEHCTBUTEABHO-
CTH. OTO 0OCTOATEABCTBO BAMSIET Ha TaKOM IPHHIMUII CyAeOHOro Ipoliecca Kak
JOCTOBEPHOCTh OOKA3aTEABCTB, B CBA3U C TEM, YTO AKTHUBHOCTBH ITO3HAIOILIETO
cyOBeKTa HaIpsIMyIO 3aBHCHT OT CKOPOCTH cOopa M OLIEHKH NOKAa3aTEABCTB B CYy-
aebHoM mporiecce. Boaee Toro cyiiecTBoBaHHE CyOBbEKTa BHE OOBEKTA B peanb-
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HOM CyZeOHOM ITpOoIlecce HEBO3MOXKHO, TaK KaK CYOBEKT CTPEMUTCH K U3yIEHUIO
00BEKTa, a IIOCACAHUHN K TOMY, YTOOBI OBITH OCO3HAHHBIM.

B-TpeThbux, B OCHOBE TEOPUU OTPAKEHUS AEKHUT HPUHIUI O TOM, UTO
IIPEeACTaBACHUS YEAOBEKA «HE €CTh CYIIIECTBYIOIIasd BHE HAC MEHMCTBUTEABHOCTD,
a TOABKO 00pa3 3ToM AeHCTBUTEABHOCTH» [8, c. 113-114], 4TO B KOHEYHOM HTOTE
HEMUHYEMO MPHUBEAET HAC K MBICAU O IIOAHOM TPaHCHEHAEHTHOCTH OKpPYzKaro-
IIIET0 MHUpa OAd CyObeKTa IOo3HaHHs. Torma Kak B HHTYUTHUBHU3ME YTBEPXKIAET-
CsI, YTO CYOBEKT U HAOAIOMAEMBIM UM OOBEKT SIBAFIOTCS €IUHBIM IIEABIM, a, CAE€-
JOBaT€AbHO, MOXKHO CI€AATh BBIBOI, YTO YEAOBEYECKOE CO3HAHHUE CBEPX HUHIU-
BUYaAbHO, a CYOBEKTUBHAS AESITEABHOCTHL — AHIIbL YAaCTh €TI0 AMYHOCTHBIX IIe-
pexxuBaHuii. PazmeseHre cyObeKTa B O0BEKTA B TEOPUU OTPAKEHHUS OTHAAASET
IIO3HAIOIIET0 OT MOHUMAaHUA OOBEKTHUBHOM MCTUHBI, TaK KaK ITPU TaKOM KOHCT-
PYKIIMHM BO3MOIKHO AWNIL OOTAAbIBATBCS O €€ CYIIEeCTBOBAaHUU. EcCAM CyOBEKT
HEOTAEAUM OT O0BbeKTa, TO OOBbEeKTHBHAS MCTHHA OOCTHUXKHUMA, ITIOCKOABKY IIEep-
BbIM HE AUIIIEH BO3MOXKHOCTH U3Y4YUTH BTOPOM B IIOAHOU MEDE.

B-uerBepThIX, yrBep:kaeHue P.C. BeAKMHBIM, YTO COOBITHE ITPECTYIIACHUS
KaK OOWH W3 COIMAABHBIX ITPOIECCOB HAXOAUTCH B CBA3W M BO B3aMMOOOYCAOB-
A€HHOCTH C JAPYTHMHU ITPOIlECCaMH, COOBITUSMH, COBEPIIIEHHO HE ITPOTHBOPEYUT
UTYUTUBUCTCKON ycraHoBKe H.O. Aocckoro. Ho oToxkaecTBaeHHE CyneOGHOIO
IIpollecca C OTParkEeHHEM IMPOIIECCOB, COOBITUM U SBAEHUH, ITPEACTABASETCSI HeE
BEPHBIM, TAaK KaK CYOBEKT II03HAHHsS BCErAa B3aHMOMAEUCTBYET C IIOOAWHHBIM
npeaMeToM. Tak IpearoAOKUM, YTO CBUAETEAb BUAUT AUII0, COBEPIIUBIIIEE ITpA-
BOHapyILI€HHE, TEM CaMbIM HMEET IEAO HEIIOCPEACTBEHHO C npenmeroMm. CBupae-
TEAb MOJKET HEBEPHO HHTEPHIPETUPOBATH T€ HAHU HHbIE OEHUCTBUS IpPeaMeTa, HO
TO, YTO OH C HUM B3aUMOAEUCTBYET 3TO HEOIIPOBEPKUMO. JKCHEPT, IIOATOTABAU-
Basd 3aKAIOYEHHE, TaK¥KEe MMEET BO3MOXKHOCTbh B3aUMOAENCTBOBATH C IIPeaMe-
ToM. [lazke MpUHHUMAsI B pacydeT, YTO SKCIEPT U IPeaMeT pa3aeA€Hbl BpEMEHEM,
HO B MOMEHT H3y4eHUSs IIePBbIH oOpallaeTcss Ko BTOPOMY.

Takum o6pa3oMm, CBUOETEAb, CTAHOBSICH OYEBUMILIEM COOBITHUS (meHCTBULA
uAu 6e34eHCTBHSI), ABAFIOIIETOC HapylUIeHHeM, (PUKCHPYET OCTaBAEHHBIE B XO-
[le HEero CAeAbl Pa3HOro poaa. ITU cAenbl, 3aPUKCUPOBAHHBLIE CBHIETEAEM, He-
cyT B cebe mH(OPMAIIHIO O COOBITHH CaMOIr0 HapyIIeHUd. [Ipu 3TOM CBHUIETEAD,
SABASISICH CyO'BEKTOM, OMHOBPEMEHHO SIBAFETCH YIAaCTHHKOM ITpoliecca (popMHPO-
BaHUS HOBOTO MOHATHS, TAK KAaK UMeEET HarAsAHbIN obpa3. B aToT MoMeHT cam
CBUIETEAb, KAK CYOBEKT ITO3HAHUA HEOTIEAUM OT OOBEKTa, TaK KaK HaXOIUTCH
BHYTPH caMoro coObITus. [lasee cTaBIIHEe H3BECTHBIMH CBHUIETEAIO ITOHITUS,
OyayT mepemaHbl BTOPOMY CYOBEKTY (3KCIEpTy, CYAy U T.O.), OHU BHOBH CTaHO-
BATCH A BTOPOTO HATASAHBIMH obpa3aMu, KOTOpbI€, B CBOIO O4Ye€pelab, MOTYT
TpaHCHOPMHUPOBATHLCH B IIOHATHUS.

[Toguina nHTYynTUBUCTCKON Teopuu H.O. Aocckoro u C.A. ®paHka B cpas-
HEHUU C Teopued OTpakeHUs BUOUTCH 0OoAee IIOAHO, AEeMOHCTPUPYIOLIEH
CYIIIHOCTBh CaMOTO ITpollecca AoKas3bIBaHUdA. A mIperncraBaeHUe 00 UCTHHE, KaK
OIHOM M3 KAIOUEBBIX IMOHATHUH TEOPHUHU MOKA3bIBAHUS, METAABHO pa3paboramH-
HOE€ B TPyJdaX 3TUX MBICAUTEAEH BCEIEAO ITPUMEHUMO K IIePKOBHOMY Cyneb-
HoMy mpoiieccy. ObobeaguHeHUe OBITUHHON WCTUHBI U UCTUHBI 3HAHUS I103BO-
AdEeT IIO-MHOMY IIOCMOTPETh Ha TEOPHI0 [A0KAa3aTEABCTB M pPAaCIIHUPUTH €€
IpeaMeT.
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Truth in Church Litigation Russian Orthodox Church
(Moscow Patriarchate)

V.A. Kollantai’

Annotation. In the article, based on the analysis of the current legislation, an at-
tempt is made to comprehend such a concept as “truth” in church proceedings; the
possibility of isolating this concept in ecclesiastical law has been substantiated; the
differences in the formation of the elemental composition of the concept of “truth” in
modern legal science are shown, as well as its historical retrospective; it has been es-
tablished that legal science considers the philosophical doctrine of the cognizability of
the world — the theory of knowledge (epistemology) as the methodological basis of the
theory of evidence; the classification of intuitive cognition is considered; it was estab-
lished that the classification of the concept of intuition by N.O. and Frank S.L. are the
basis of epistemological analysis and are not conventional elements, but the current
working research scheme, which can be fully adapted to the process of obtaining pro-
cedural information and, in fact, is the disclosure of the process of cognition of evi-
dence; the philosophical substantiation of the concept of “truth” is formulated; it was
suggested that the intuitive knowledge proposed by N.O. Lossky, can form the basis of
the methodological basis of the theory of evidence in the church trial; it was found
that the dynamics of the process of intuitive cognition is fully expressed in the actions
of the cognizing subject, which is not separated from the object, since it is inside what
is happening, which allows him to actively use the tools for studying the surrounding
reality; the author's definition of the concept of "truth" in the church litigation is given.

Key words: ecclesiastical law, proof, truth, theory of reflection, intuition.

The question of the need to establish the truth in court proceedings has
been one of the most important for a long time. Its relevance does not change
depending on the characteristics of the trial itself (search or adversarial), and
on the existence within the legal tradition or legal family in which this issue is
raised.

In ecclesiastical litigation, it is also impossible to get around the issue of
the presence of truth as an integral part of the doctrine of proof.

Currently, the question of the role of truth in the trial remains controver-
sial. This article is the author's attempt to substantiate his position on this
topical issue.

Article 2 of the Regulations on the Church Court of the Russian Orthodox
Church (Moscow Patriarchate) dated June 26, 2008 states that Church courts
are intended to restore the broken order and structure of church life and are
called upon to promote the observance of the sacred canons and other ordin-
ances of the Orthodox Church [16]. Thus, in the appointment of the ecclesias-
tical court it lays the need to restore the truth. In general, to make a decision
on the case, the objective reality of the incident must be established.

The holy righteous John of Kronstadt, arguing about the truth, wrote:
“All true thoughts are the breath of the Holy Spirit. Truth is as simple, easy
and convenient and life-giving for a person as thought, as breathing” [7, p. 131].

* Kollantai Vitaly Aleksandrovich, priest, candidate of legal sciences, Tomsk Theological
Seminary. E-mail: alivealternativ@sibmail.com
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In the development of the thought of the Kronstadt shepherd, one can cite the
words of St. John Chrysostom: “He who seeks the truth, in that must unite all
virtues” [6, p. 234]. It is evident that both saints saw the truth as the crown of
all virtues. Their characteristic of truth is simplicity. What is the concept of
truth in science and philosophy?

In a generalized form, in philosophy, truth is understood as an adequate
reflection of reality in human consciousness, independent of certain features of
the cognizing subject. But this definition is similar to the definition of know-
ledge in general. As the truth is seen, this is the correspondence (or measure of
correspondence) between our knowledge, judgments, ideas, on the one hand,
and objective reality, on the other. The fact is that we apply the concept of
truth not only to knowledge, to the extent that it corresponds to reality, but al-
so to reality, to the extent that it corresponds to the idea and meaning. For ex-
ample: “Behold, truly an Israelite, in whom there is no love” (John 1:47). Here
there is an epistemological and ontological understanding of truth. In the pro-
posed definition, they are combined.

Currently, philosophy offers four different approaches to understanding
the essence of the concept of truth, called the criteria of truth.

Truth is a necessary property of knowledge, through which its correspon-
dence with the objective parameters of reality is established. It should be noted
that there are different points of view on the possibility of the existence of truth
outside of man.

Thus, a number of scientists believe that truth is a category of human
consciousness, the existence of truth outside a person is impossible, because it
is devoid of any meaning [5, p. 27].

A.S. Skudin and O.E. Tymoshenko believes that truth is a person's sub-
jective perception of objects and phenomena. But in general, it cannot be de-
nied that the truth should be characterized by signs that will suit (will be ob-
vious) for all cognizing, and not just a specific subject of cognition [11, p. 152].

Truth, according to G. Hegel, by its very nature must reveal itself. Howev-
er, the process of this discovery cannot be reduced only to the reflections of the
individual consciousness [12, p. 160; 13, p. 80-81].

The criteria of truth traditionally include those concepts that make it
possible to distinguish it from delusion:

— compliance with the laws of logic;

— compliance with the fundamental laws of science;

— simplicity and completeness of the form.

At the present stage of development, both in science and in the philosophy
of science, four traditional theories are widely known which make it possible to
reveal the essential understanding of truth. These include:

— classic;

— coherent;

— pragmatic;

— Conventional.

The classical theory can be defined through the concept of correspon-
dence. In this case, the truth represents the described event (situation) as it
really is. In this case, the truth is the correspondence of opinions and state-
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ments about reality. The criterion of truth in classical theory is empirical expe-
rience. An example is the dictum of Plato: “The one that speaks about things in
accordance with what they are, speaks the truth, the same that speaks about
them differently — lies”. In science, the classical theory of truth is presented as
a correspondence theory in connection with the fact that it is determined
through the correspondence (correspondence) of experience.

In contrast to the classical truth in the theory of coherence, the truth is
the compatibility of the proposed position with the previously accepted state-
ments [18]. In other words, the criteria of truth are the consistency of judg-
ments with the general system of knowledge. But this theory is already beyond
the understanding of classical truth and, along with the pragmatic and conven-
tional, are called non-classical.

In the theory of coherence, an important principle of scientific knowledge
is manifested, namely, its consistency. It should be borne in mind that we are
talking not just about the availability of knowledge as such and its consistency,
but about full compliance with the previously obtained and built into the gen-
eral value concept of knowledge. According to the principle of coherence,
a theory, possessing a systemic nature, includes new knowledge as true if it
fully ensures its unity and integrity of all elements. The approach to truth as to
coherence is characteristic of formal sciences such as mathematics and logic.

But the oppositions of coherence and correspondence are conditional for
several reasons. First, experience is a source of scientific knowledge only in the
end, and it is not always possible to compare a new hypothesis with empirical
data. In this case, its agreement with other provisions of the existing theory will
play the role of truth. Secondly, as such, there is no border between formal and
non-formal sciences. Thirdly, it is impossible to deny the possibility of the
presence of the very coherence in the process of conducting the experiment.

At the end of the 19th century, Ch.S. Peirce proposed a pragmatic theory
in which the criterion of truth was success or, in other words, practical signi-
ficance (utility). According to this theory, the knowledge that works, allowing
achieving success and practical benefit, is recognized as true. Ideas that are
supported by practical results are true. At the same time, the practical result is
sometimes not final and requires constant updating of the truth in connection
with a change in practice. Thus, truth is not limited to utility. The dual pur-
pose of truth is traced here. On the one hand, practical implementation, on the
other hand, taking into account possible future changes in theory.

According to conventional theory, the criterion of truth is universal agree-
ment. The determinant of truth is a valid agreement. Scientific truth, according
to conventional theory, is what most scientists agree with. Agreement between
scientists becomes the absolute. An example is the choice of systems of units
of measurement, laws, terms, rules, etc.

From the above it follows that the concept of truth in modern science has
acquired new features that characterize it, which include:

1) communication and variability. The properties of truth are manifested
in the fact that changing scientific knowledge also affects the changeability of
truth itself. Moreover, the process takes place not in time, but in space, which
allows us to talk about the emergence of connections in interdisciplinary know-
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ledge. If earlier it was about the truth in the field of one science, now it is typi-
cal for the junctions of scientific knowledge;

2) intersubjectivity. This phenomenon can be defined as the universality of
scientific truth for different areas of knowledge;

3) continuity. It manifests itself in the fact that the continuity of the ac-
quired knowledge and their verification occurs constantly, including empirical-
ly in various fields of knowledge.

The concept of the concept of truth in modern legal science is directly re-
lated to the concept of proof, since the truth is the main criterion of proof in
the trial. At the same time, the positions of scientists about the essence of
truth in criminal, civil, arbitration and administrative proceedings are very
similar.

According to S.A. Sheifer, “the question of the possibility of including in
the Criminal Procedure Code of the Russian Federation the principle of a com-
prehensive, complete and objective study of the circumstances of the case, of-
ten interpreted as a principle of establishing objective truth, remains highly
controversial” [19, p. 19]. At the same time, he notes that “proceeding from the
philosophical basis of cognition of the theory of reflection, it should be recognized
that in nature there are objectively not proofs, but traces left by an event in the
external world, which have yet to be transformed into proofs” [19, p. ... 15].

Also, a number of authors directly link the concept of truth with the
theory of reflection. When relying on the principle of reflection, on the basis of
which only “factual data” (information about facts) can be attributed to evi-
dence, only objective truth can be the purpose of proof [14, p. four]. As noted
by G.A. Pechnikov, S.D. Nazarov and P.P. Smolyanov “the recognition of the
theory of reflection is the recognition of the objective nature of the process of
cognition, determined by the laws of motion of the material world” [15, p. 2].
Complementing their thought, they come to the conclusion that the truth es-
tablished in a criminal case is objective in the sense of this concept, which is
conveyed to him by the dialectical-materialist theory of knowledge: the corres-
pondence of thought about the subject of reality to this subject in the form in
which it is exists independently of the person cognizing him [15, p. 2].

But is this statement so true? Is it possible for the existence of truth in
a lawsuit without relying on the theory of reflection?

Traditionally, the author of the theory of reflection in forensic science is
R.S. Belkin, who substantiated his position of constructing the process of proof
and establishing the truth in the case [3]. On its basis, of the provisions he
proposed, the following should be noted:

— the event of a crime is one of the material processes of reality and as
such is in connection and interdependence with other processes, events and
phenomena, is reflected in them and itself is a reflection of some processes [2,
p. 768];

— the emergence of a new science — the law of evidence, which occupies an
intermediate position between the criminal process, criminology and other legal
sciences, as well as logic, ethics, psychology.

The provisions introduced by R.S. Belkin, are currently reflected in mod-
ern procedural and evidence law. So, Balakshin V.S. by truth he understands
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“the result of correct cognition of objective reality, and not reality itself. It is ob-
jective because its content corresponds to the reflected object and does not de-
pend on the subjective aspirations of a person” [1, p. 53].

As can be seen from the above examples, the concept of truth is directly
connected in legal science with the concept of "proof', which is based on the
theory of reflection. At the same time, the theory of reflection itself is a philo-
sophical basis for constructing a proof theory.

As well as in other branches of procedural law in the church trial process,
we can also talk about the existence of evidence. Thus, according to Article 13
of the Regulations on the Church Court of the Russian Orthodox Church (Mos-
cow Patriarchate) of June 26, 2008, the evidence is the information received in
the manner prescribed by these Regulations, on the basis of which the church
court establishes the presence or absence of the case of the circumstances [16].

The need to establish the truth in the case is also declared in this docu-
ment through the concept of restoring the broken order of church life.

In this regard, the question arises: is it acceptable to define the concept of
truth in church litigation, based on Lenin's theory of reflection, as is wide-
spread in legal science?

Answering this question, one should turn to the ideas of Russian religious
philosophy in order to clarify the concept of truth and its conceptual differenc-
es, the main elements and the possibility of existence within the church trial.

N.O. Lossky identified truth with being. According to him, the truth is at-
tainable only if knowledge is made up only of the elements of the object itself.
In this case, the main property (criterion) of truth is universality, absoluteness,
identity and eternity.

The supreme criterion of truth for N.O. Lossky is the presence of the cog-
nized object in knowledge, the very evidence of it in itself [9, p. 145]. Here we
see not just a reflection of factual data, which should represent objective truth,
but we are faced with its presence in being itself, regardless of the desire of the
subject and not as a copy, but in the form of an object. N.O. Lossky writes:
“According to intuitionism, the correspondence between truth and an object
reaches the extreme possible degree: truth is not a symbolic expression of an
object, not a copy of it, but the object itself, since it is present in a different
form in the cognizing consciousness” [10, p. ... 157]. The process of intuitive
cognition proposed by him is not static, in contrast to the theory of reflection.
Its dynamics is fully expressed in the actions of the cognizing subject, which is
not separated from the object, since it is inside what is happening, which al-
lows him to actively use the tools for studying the surrounding reality.

Developing this idea, in turn, another Russian religious thinker S.L. Frank
wrote: “The highest level of intuition can only be knowledge-life, where the sub-
ject does not oppose the object at all, but knows the object due to the fact that
he is merged with it in his very being, or where being and knowledge are really
one and the same” [17, p. 274].

Thus, we see that N.O. Lossky and S.L. Frank are unanimous in the opi-
nion that, since the object of knowledge and its subject are in a single being, in
other words, in "total unity", then the object itself is accessible to knowledge.
Also, the subject is accessible to knowledge, because the object and subject of
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cognition are in a single being. They arrive in unity before any cognitive
process. In intuitionism, the concept of truth is identical with the concept of
being, and the attainment of truth is possible only when knowledge is made up
of the elements of the object itself.

To illustrate the ideas of N.O. Lossky and S.L. Frank is worth mentioning
two classic examples. The first was proposed by Nikolai Onufrievich in his work
“The Teaching of Reincarnation. Intuitionism”. Imagine that a certain person
walks along a river bank and notices something flying rapidly in the air. Look-
ing closely at a flying object and distinguishing it from the environment, a per-
son learns that it is a swallow flying. According to N.O. Lossky: “According to
the most widespread theory of knowledge, it is not the living swallow itself that
enters my consciousness, but only its subjective mental image, more or less
a copy of it. When perceived, the swallow remains transcendental to con-
sciousness (outside consciousness), and only a copy of it or even only a symbol
of it is immanent to consciousness (inside consciousness)” [9, p. 5]. But at the
same time, according to intuitionism, when a person directs his attention to
the swallow and at the same time performs the act of distinguishing it as an
object from the environment, the living swallow itself in the original is in his
consciousness.

In other words, the bird became immanent to the human consciousness,
but at the same time remained transcendental to him as an individual subject
of consciousness. This means that awareness of the object of the external
world is a transcending action, in which there is going beyond the limits of in-
dividuality. The subject and the object observed by him at this moment form
a single whole and, consequently, human consciousness is a super-individual
whole, in which subjective acts are only a part of it.

The second no less striking example is from the work of S.L. Frank “The
subject of knowledge. Human Soul”. He compares the object to a fortress,
which must be captured and entered. At the same time, knowledge will be
a victory over fortress, and the lasting possession of it is nothing more than
knowledge. You can only win that which somehow resists. And it is possible to
possess that which, in its personal being, exists independently of its owner.
But, as Semyon Ludvigovich rightly notes, the conquered fortress is still a for-
tress, and not a windmill of Don Quixote [17, p. 274]. In the proposed exam-
ples, an attempt is made to combine ontological and epistemological truth, the-
reby expanding its boundaries.

Central to the theory of evidence based on the theory of reflection is the
concept of truth. Legal truth is the compliance of the court's conclusions with
the evidence in the case, duly and scrupulously verified, investigated and eva-
luated evidence. This is the truth based on the materials of the criminal case
[4, p. 134]. Based on this understanding of the truth, one can come to a disap-
pointing conclusion about its variability depending on the accepted and re-
jected evidence and on the way they are tested.

In our opinion, the theory of evidence of the church litigation should be
based not on the theory of reflection, but on the provisions of intuitionism,
proposed and developed by Russian religious thinkers. Firstly, in contrast to
the theory of reflection, which declares the existence of a copy of an object (its
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reflection), which is accessible to cognition from the side of the subject, intui-
tionism makes it possible to directly interact with the object in the original
(original). A copy or reflection of the subject does not give a complete picture of
its qualitative characteristics and essence, which, in the case of evidence, may
lead to its incorrect interpretation and judicial error. In turn, the study of the
subject in the original allows you to accurately assess the occurred violation
event and, as a result, make an objective conclusion.

Secondly, the statement of scientists adhering to the theory of reflection,
that the object of knowledge exists independently of the subject, deprives the
latter of cognitive activity. On the contrary, the dynamics of intuition is fully
expressed in the actions of the subject, which is not separated from the object,
since it is inside what is happening, which ultimately gives him the opportunity
to actively study the surrounding reality. This circumstance affects such a prin-
ciple of the trial as the reliability of evidence, due to the fact that the activity of
the cognizing subject directly depends on the speed of collection and assess-
ment of evidence in the trial. Moreover, the existence of the subject outside the
object in a real trial is impossible, since the subject seeks to study the object,
and the latter to be conscious.

Thirdly, the theory of reflection is based on the principle that human re-
presentations “are not reality existing outside of us, but only an image of this
reality” [8, p. 113-114|, which ultimately will inevitably lead us to the idea of
the complete transcendence of the surrounding world for the subject of know-
ledge. Whereas in intuitionism it is asserted that the subject and the object ob-
served by him are a single whole, and, therefore, we can conclude that human
consciousness is overly individual, and subjective activity is only a part of his
personal experiences. The separation of subject and object in the theory of ref-
lection removes the knower from understanding the objective truth, since with
such a construction it is possible only to guess about its existence. If the sub-
ject is inseparable from the object, then the objective truth is achievable, since
the former is not deprived of the opportunity to study the latter in full.

Fourth, the statement of R.S. Belkin that the crime event as one of the so-
cial processes is in connection and interdependence with other processes,
events, does not at all contradict N.O. Lossky. But the identification of the
judicial process with the reflection of processes, events and phenomena seems
to be incorrect, since the subject of cognition always interacts with a genuine
object. So let's suppose that the witness sees the person who committed the
offense, thereby dealing directly with the subject. A witness may misinterpret
certain actions of an object, but the fact that he interacts with him is irrefuta-
ble. The expert, preparing the conclusion, also has the opportunity to interact
with the subject. Even taking into account that the expert and the subject are
separated by time, but at the moment of study, the first turns to the second.

Thus, a witness, becoming an eyewitness to an event (action or inaction)
that is a violation, fixes various traces left in the course of it. These traces, rec-
orded by a witness, carry information about the event of the violation itself. In
this case, the witness, being a subject, is at the same time a participant in the
process of forming a new concept, since he has a visual image. At this moment,
the witness himself, as the subject of knowledge, is inseparable from the ob-
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ject, since he is inside the event itself. Further, the concepts that have become
known to the witness will be transferred to the second subject (expert, court,
etc.), they again become visual images for the second, which, in turn, can be
transformed into concepts.

The position of the intuitive theory of N.O. Lossky and S.L. Frank, in com-
parison with the theory of reflection, is seen more fully, demonstrating the es-
sence of the process of proving itself. And the idea of truth, as one of the key
concepts of the theory of proof, developed in detail in the works of these think-
ers, is fully applicable to the church trial. The unification of the truth of being
and the truth of knowledge allows you to look differently at the theory of evi-
dence and expand its subject matter.
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B3aHMOAENCTRHE OBLLEA H MOAHTHUECKOH MOAHLHH
R KOHTEKCTE PEPOPM B POCCHICKOH HMIEPHH
kona XIX — navana XX geg.

T.K. Konocora”

AnHoTanua. B craTee 000CHOBBIBaeTCSI HEOOXOAUMOCTE CO3/IaHUs 3PPEKTUBHBIX
dopM B3auMOAEHUCTBUS OOLIEH M IMOAUTHUYECKOH ITOAHUIINH, CTaBIIasd OCOOEHHO OYEBUI-
Ho#i Ha pyOexe XIX-XX B., HakaHyHe [lepBol PyCCKOM peBOAIOIIMHM. BbIAO SCHO, 4TO 6e3
LIEHTPAAM30BAHHONM KOOPAWHAIIMH OESTEABHOCTH BCEX ITOAMIIEMCKHUX MIOAPAa3/IeACHUH
HEAB3s] YCIIEIIHO IIPOTHUBOCTOSATH HU CTPEMUTEABHOMY POCTY YTOAOBHOM IIPECTYIIHOCTH,
CIIPOBOIIMPOBAHHOMY COIIMAABHBIMH U 9KOHOMHWYECKHMH IIOCAE€ICTBUSIMU pPedopM, HH
HapacTaroleMy [TOAUTHYECKOMY PaANUKaAU3My POCCHHCKHUX PEBOAIOIITOHEPOB.

KarouyeBble CAOBa: ITOAWIIHS, KaHAapMepHsl, OXpaHHble oTaeAaeHUs, Poccuiickasa
UMIIepHUsi, pecPOpPMEI.

peobpa3zoBaHUd IIOAWIIMM, HaMedeHHble B xone Beaukux pedopm
Anekcanapa II, moaxkHBI OBIAM peasn3oBaTh J[gBa BEKTOpa: BO-
IEePBbIX, ONTHUMU3AIIUIO IIEHTPAABHBIX OPTaHOB BAACTH, HMEBIIIYIO
LIEABIO TIOBBIIIIEHHE YPOBHA yIIPABAGEMOCTH BCEX IMOAMIEHMCKHUX IIOMI-
paszeseHH CBepXy AOHH3Y; BO-BTOPBIX, oOecliedeHHe B3auMOeH-
CTBHM IIOAHILEHCKHUX IOAPA3AECACHHIN B IIPOTHUBOCTOAHHH YCHAMBAIOLIEHCS aH-
THUITPABUTEABCTBEHHOH [EITEABHOCTH ITOAUTHYECKHX PAIUKAAOB (B OCOOGEHHOCTH
PEBOAIOIIMOHHOIO TEPPOPHU3Ma) U OPTaHU30BAHHOMN IIPECTYIIHOCTH.

[Ipu TakoM B3aMMOAEMCTBHU 00Illasd IOAMIIMS Moraa O6bI Ooaee yCIIEIIHO
IIepeHUMAaTh OIBIT 0oAee Pa3BHUTOM B IIPO(PECCHOHAABHOM IIAAHE ITOANUTHYECKOU
ITIOAUITNHY. B TO 3Ke BpeMs ITOAUTHYECKOH ITOAHIIMHM IBHBIM 00pa3oM He XBaTaao
ombITa pPaboThl C HU3IINMH COCAOBUSIMHU, KOTOPBIE B AHIIE PA3HOYUHIIEB aKTHB-
HO BAUBAAHMCH B pdabl PeBOAIOIIMOHEPOB: «AreHThI [II OTneaeHuss, moaroe BpemMs
CA€IUBIIIHE 3a IPEACTAaBUTEAIMH BBICIIHNX KAACCOB, YUHOBHHUYECTBOM, a TaKIKe
3a MOAMIIHEM, IIAOXO 3HaAU Ty Cpedy, KoTopas AaBasa paluKaAbHBIX OOpIIOB
C CYLIECTBYIOLIUM CTPOEM, — PA3HOYHUHIIEB, BBIXOAIIEB M3 HHUIIIUX CAOEB POC-
cuiickoro obIecTBa» (2, c. 291].

[Ipu HameTuBuIlelca B nopedopmMeHHOM Poccun «auddy3umn» colmuasbHBIX
KPYTroB PaIUKaAbHBIX PEBOAIOIIMOHEPOB-PA3HOYHUHIIEB, AMOEpaABHOH (IIpeuMy-
IIIECTBEHHO Oyp:Kya3HOH) MHTEAAUTEHIINH U YTOAOBHOI'O IIPECTYITHOTO MHpa He-
BO3MOXKHO OBIAO PEIINUTH ITPOOGAEMY IIPOTHUBOAEHCTBUA UM 0€3 CUCTEMaTHYECKO-
ro B3aUMOJEHCTBHUA OOIIeH M MOAUTHYECKOH moaunuu [6, c. 516]|. 3a 3tumu

“ KomocoBa TatbaHa IOpeeBHa, anbioHKT CaHKT-IleTepOyprckoro yHuBepcutera MB/]
Poccuiickoit deneparnu. E-mail: disse77@bk.ru
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CTPYKTypaMu, 0€3yCAOBHO, CTOSA Pa3HBIH OIBIT IIPAKTUYECKOH NeITEeABHOCTH.
Tem He MeHee, OIIUPAsCh Ha HEro, AOIOAHSS U CyMMHpPYs 3TOT OIBIT, 00Ilad
U IIOAUTHYECKasl ITOAUIIUS MOTAM Obl PE3KO IOBBICUTH 3(PPEKTUBHOCTL CBOeH
paboTpl. PagyukaAbHBIM IIaroM B 3TOM HAIIpaBA€HHM [OOAXKHaA Oblaa cTaTh He
IIPOCTO KOOPAWHAIIUS OEeATEABHOCTH OOIIEeH UM MOAUTHYECKOH IIOAMIIMU, HO
HUMEHHO HUX rapaHTHpPOBaHHOE B3auMoeHcTBHE, 00eCIIeYUTh KOTOPOE MOTAO OBl
TOABPKO OpPTaHH3aIlMOHHOE OOBbeqUHEHHE 3THX CTPYKTYP B paMKaxX eIHuHOIO
yIIpaBAdIONIEro 1ieaoro. Kpome Toro, mHTErpanud CTPYKTYpP, IIPU3BAHHBIX OCY-
IIECTBALATh €QUHYIO I'OCyAapCTBEHHYIO BAACTh, COOTBETCTBOBaAa HPAaBCTBEHHOM
npupone Poccuiickoro rocynapctba [4, c. 8-13].

HMMeHHO Tako# mar 0biA caeaaH B Hadase 1880 r., Korzma 1o MHHUIIMATHBE
M.T. Aopuc-MeaukoBa Obiaa co3naHa BepxoBHaga pacrnopgaauTeAbHass KOMHUCCHS,
KOTopas «IIbITaAach IIOATOTOBUTE HOBBIE pedOpPMBI, AeArasl YIIOP Ha IIPOBEAEHUE
HHTETPATHUBHBIX IIPOLIECCOB B AEATEABPHOCTH KapaTEABHBIX OPraHOB M Ha pac-
IIUPEHNE MUX COLIMaAbHOM 6as3bl [2, c. 29]. B cOOTBETCTBUU C NPENAOKEHUIMU
BepxoBHOU pacnopaauTeAbHOHM Komuccuu, 6 aBrycra 1880 roma B coctaBe Mu-
HHCTEPCTBa BHYTPEHHUX OeA ObIA0 0O0pa3oBaHO HOBOE CTPYKTYpPHOE IIofpasiie-
AeHUe — [lermapTaMeHT IOCyJapCTBEHHOM IMOAWIINN, KOTOPOMY OBIAW IlepenaHbl
dyukinu Il orneaenna CobcrBenHo#t Ero Mimneparopckoro BeanyecrBa KaHIle-
ASIPUM, PELIABILETO OO 3TOr0 33[4a4U LIEHTPAABHOI'O OpraHa IIOAUTHYECKOH IIO-
aunuy. Takum obpa3oM, moapa3aeAeHUs OOIIel U IMOAUTUYECKON IMOAUIINH OKa-
3aAUCH B IOAYUHEHUHN €IHWHOIO ILIeHTpa — MUHHUCTEPCTBA BHYTPEHHHUX [IEA.

CaenyromyM BazKHBIM IIIaroM Ha IIyTH LIEHTPaAAU3alLlMHd CHUCTEMBI yIIpaBAE-
HUS IIOAMIIMEN M COOTBETCTBYIOIIEIO pepOpMHPOBAHUL LIEHTPAABHOI'O ammnapa-
Ta MuHHCTEpCTBA BHYTPEHHUX €A CTaA IIOAIIMCAHHBIM UMIIEpaTOPOM AAEKCaH-
apoMm II mo mpencraBaenuro M.T. Aopuc-MeamkoBa 15 Hosa6psa 1880 roma ykas
«O coenuHeHMH [lenapTaMeHTOB MOCyAapCTBEHHON ITOAUIIMH M IIOAHUIIMH HCIIOAHHU-
TEABHOM B OJHO y4pekaeHUe — [lemapTaMeHT IoCyJapCTBEHHOM ITOAUIHI». B cooT-
BETCTBHUH C 3TUM yKa30M O0Ilasl ITOAHIIHS IIepexoaraa B IomdmHeHMe [lerrapra-
MEHTAa TOCYyJAapPCTBEHHOM ITOAMIINH, KOTOPBIHA OO0 3TOTO IPEACTaBASIA CODOH, II0 Cy-
TH, TOABKO PePOPMHPOBaHHOE M MNOMYMHEHHOe MUHUCTEPCTBY BHYTPEHHHUX €A
III ormeaenne CoberBenHo# Ero Mmmnepatopckoro BeandecTBa KaHIleaspuu. B co-
OTBETCTBUHU C YKa3oM 18 deBpaag 1883 roga [lenapTaMeHT rocyJapCTBEHHOM I10-
AVIITIH IIOAYYHA OKOHYATEABPHOE HauMEHOBaHUe [lennapTaMeHTa [TOAULINH.

B kauyecTBe raaBHBIX lieaell oOpasoBaHUs [lernapTaMeHTa IIOAHIIUH COBpe-
MEHHad HUCTOPHUKO-IIPABOBad HAayKa BBIAEASET CACAYIOIIHE: CO3JaHHE HANEXKHO-
ro MEXaHH3Ma OCYIUECTBACHHA PYKOBOJACTBOM IIOAMIIMHM OCHOBHBIX yIIpaBA€HYE-
CKUX (PYHKIIUH; CHelNaAu3aliigd CTPYKTYPHBIX IOAPAa3NEACHUN IIOAWIINH B CO-
OTBETCTBUU C OCHOBHBIMH HAIIPABACHUSIMH AEITEABHOCTH OOIIEH U IIOAUTHYE-
CKOM ITOAHWIIMM; OIITHMH3AllYsl COCTaBa U KOMIIETEHIIMH BCIIOMOTaTEABHON 4aCTH
onpasaeAeHU, BOIIEAIINX B NoAYUHeHNe [lernapTaMeHTa IIOANIINH; obecrieye-
HHE HOPMaABbHOTO (PYHKIIMOHUPOBAHUS OEAOIIPOU3BOJCTB M obecriedeHue Heol-
XOAUMBIX YCAOBHH paboThl OAUIIEHCKUX YHHOB [5, c. 10].

[enapTaMeHTy MOAHIIMHM OBbIA TakxKe nomuuHeH OTAeAbHBIH KOPILyC >KaH-
JapMOB, KOTOPBIH SIBAGACH OPTaHOM [JO3HAHHS 110 ITIOAUTUYECKHUM IIPECTYIIACHU-
am. B 1880-e roapr CTPyKTYypHBIMH monpasaescHUIMH OTIEABHOTO KOpIIyca
KaHOapMOB ObIAM: T'yOEpHCKHE JKaHIapMCKHE YIIpaBA€HUS, XKaHIapMCKO-IIO-
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AWIIEVICKHE YIIPAaBACHUS JKEAE3HBIX OOPOT, 0OAaCTHBIE KaHOAPMCKHE yIIpaBAe-
HUSsI, KPEIIOCTHhIE KaHJapPMCKHEe KOMaHAbl U PO3bICKHBIE OTAEACHUS (IIYHKTHI).

XKannapmepus B Poccuiickoii mMIEpHUU COXpaHsAa BBICOKYIO CTEIEHb Ca-
MOCTOSITEABHOCTH IIO0 OTHOLIEHUIO K JAPYTHM MIOAUIEUCKUM CTPYKTypaM, OCO-
OeHHO Ha MecTaxX. Tak, eCAu oCTaAbHbIE ITOAUIIEHCKUE TIOAPA3AEACHUS HAaXOIU-
AUCH B IMOOUYUHEHUU TyOepHaTopa M I'yOEpPHCKOrO HIPaBAEHUS, TO ITOT IOPAIOK
He pacHpoCTpaHIACd Ha KaHAapMepHIO, B YHCAO 3a7a4 KOTOPOH BXOIHAO TaK-
JKe IIpecedeHre KOPPYIIIUU B TYOepHUIX.

B coBpeMeHHBIX HUCCAEOOBAHUSIX, OJHAKO, OTMEYAIOTCS U HETaTUBHBIE IIO-
CAE€ICTBUS TAKOM CaMOCTOSITEABHOCTHU, IIOCKOABKY OHH OT'PaHUYHNBAAU BO3MOXK-
HOCTH B3aUMOIEHCTBHUA OOINEH M MOAMTHUYECKOM ITOAHIIMU B peruoHax Poccuw.
B03MO3KHBIM BBIXOZIOM MOTAO OBbI CTaTh CO3/JaHHE B I'YOEPHUAX 0COOOr0 KOOPIU-
HUPYIOIIETO OpraHa. JTO MHPEACTaBASIAOCHL ObI TeM 0OoAee OIIpaBIAHHBIM IIOCAE
oO0BenMHEHUsT ye3QHOM U TOPOACKOM moauimu. OgHAKO OaHHasg Mepa, CTOAb
BasKHAas [IASl COBEPIIIEHCTBOBAHUSA B3aUMOIEHCTBUA O0IIEeH U IMTOAUTUYECKON I10-
AVIIUH, TaK ¥ He ObIAa OCYILIIECTBAECHA.

HemocTaTo9yHOCTH OpraHU3aIlMOHHBIX (POPM B3aHUMOAEHCTBHUS OOIIEH U II0-
AUTHUYECKOU TIOAMIIMH Ha MECTaX OTMEeYaloT COBPEMEHHBbIE MCCAEOBATEAH, B OCO-
OEHHOCTH B CBH3H C MOSIBAEHHEM HOBBIX BHUIOB TAKOI'0 B3aUMOAEUCTBUS KaK
CAE€ICTBUS CTPEMHUTEABHOT'O HapaCTaHUsS aKTUBHOCTH PEBOAIOIIMOHHOTO ABUIKE-
HUS U 00Ied KPpUMUHAAU3AIIUY COIIMAABHBIX ITPOIIECCOB.

Tak, [I.A. BakurtT roBopuT (Ha MaTepHaA€ apXWUBHBIX NAaHHBIX II0 EHucel-
CKOU T'yOEpPHHH) O JOCTATOYHO OOBIYHOM MIASI POCCHUCKOM rydbepHmu pyodexka XIX —
XX BB. IPaKTHUKU COBMECTHOI'O KOHTPOAS HaJl peasusaliveidl pexkuMa IIOAUTHYEe-
CKOU CCBIAKH, O IIPOBEAEHUU COBMECTHBIX OIEPATHUBHBIX MEPOIPUATUNI II0 IIpe-
CEUYEHHUIO NEeSITEABHOCTU KPUMHHAABHBIX TPYIIIIMPOBOK U PEBOAIOIIMOHHOIO IIO/-
IIOABSI, & TAKXKe€ O IIPUBACYEHUH OOIIeH IIOAMIHHU K ITPOU3BOACTBY MO3HAHUH
0 «TOCYyAapCTBEHHBIX ITpecTynAeHUusx» [1, c. 51-53]. Ho npu aTom xxaHnapmepus
CTPEMHUAACH COXPAHUTH IIPUBUAETHPOBAHHOE IIOAOXKEHUE U «IlepefaBasa 4dacThb
cBoUX (PYHKIIUH ITOAWUIIUU TOABKO B MAaAO3HAYUTEABHBIX fieaax» [1, c. 54].

B 1898 roay c 1eabio yrnopsaaoduTh IIOAUTHYECKUH CBICK B MacIlITabax UM-
IEPUU, ITPOTUBOCTOATh YCHUAUBAIOLIEMYCSI PEBOAIOIIMOHHOMY U HAIIMOHAAWUCTH-
YEeCKOMY ABHXKEHUIO, CKOOPAWHUPOBATL B 3THUX IIEAdX B3auMoAeHCTBHE OOIIeH
U [OAUTHUYECKOH MOAUIIUU ObIA CPOPMHUPOBAH TaK Ha3bIBaeMbIll OCoOBbIH OTIEA,
BOILIEAIINH B cocTaB [lenapTaMeHTa ITIOAHIIUU. «3a BpeMs (DYHKIIMOHUPOBAHUSA
[emapTaMeHTa MHOAWIIMH €0 BHYTPEHHSHA CTPYKTypa Oblra CIIEIMaAn3HupOBaHAa
B COOTBETCTBUH C OCHOBHBIMH HaIIPABACHUSMU OEATEABHOCTH OOIIEeH M ITOAUTH-
yeckoll moauinu. KopenHoe 3HaueHHe uMeao coznaHue Ocoboro oraeaa, KOTO-
PRI CcTaA 9apPOM OPraHU3aIlMOHHOM CTPYKTYPhI U T'AaBHBIM 3Be€HOM [lemapra-
MeHTa. M3aMeHeHusa B cTpyKType denapraMeHTa [MOAHIUN OBIAW CBSI3aHBI C YIIPaB-
A€HUEM TIOAUTHYECKOH MMOAUIIHEM, 4TO O00YCAOBAMBAAOCH ITOCTOSTHHO OOOCTPSIB-
IIeHicd COIlMaAbHOM OOCTAHOBKOM M BO3pacTaBIIIed HEOOXOAUMOCTBIO OOpPBOBI
C IIOAUTHYECKUMH IIPOTHUBHHUKAMH caMoaepzkaBus» [S, c. 7].

OcoOBIl OTZEA UMEA ABa MoApasdeA€HUsl, KYpUPOBaBIIIHE, COOTBETCTBEH-
HO, OOIIleCTBEHHBIE M, COOCTBEHHO, ITOAUTHYECKHUE OBUXKEHUd B umnepuu. Om-
HAKO CTEIEeHb €ro B3aUMOAEHCTBHUS CO CTPYKTYPaMU OOIIEH ITOAHIIHUH BIIAOTH [0
[TepBOM PyCCKOM PEBOAIOIIMM Oblaa B IIEAOM He3HauuTeAbHOM u OcoOblit oTmea
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B OCHOBHOM COXpPaHSIA CBOEM 3HAUYEHUHE «KypaTopa» IOAUTHYECKON ITOAWIIHU.
MiMeHHO mOCAeqHS CTaHOBHAACH C ToJaMHU OOBEKTOM 0COO0T0 BHUMAaHUS PYKO-
BoAcTBa MuHHCTEepCTBa BHYTPEHHHUX [€A, BO MHOIOM B yIiepd (puHaHcHpoBa-
HUIO ¥ PA3BUTHUIO OOIIIEH TOAWIIVH.

HoBbIM I111aroM B CO3[JaHWUM OPraHU3AIHMOHHBIX IIPEAIIOCHIAOK A Pa3BUTUS
OIIEPATUBHO-PO3BICKHBIX (PYHKIIMH POCCHUCKOM IIOAMIIMU CTaA0 (POPMUpPOBaHUE
OXpPaHHBIX OTAEACHUM, OKazaBIlleeCs BO3MOXKHBIM BCAEACTBHE pedopM KOHIA
1770-x — 1880-x rr. OCHOBHOM 3az1a4eli OXpaHHbBIX OTAEACHUMN SIBASAOCH HETAQCHOE
paccaeioBaHue II0 AeAaaM O FOCyJapCTBEHHBIX IIpecTyrnaeHudax [2, c. 402]. C aToi
LEABIO Ha OXPaHHbBIE OTIEACHHUSI BO3AATAANCH 00SI3aHHOCTH PO3BICKA AHIL, IIOA03Pe-
BaeMbIX B COBEPIIEHHHN TOCYAAapPCTBEHHBIX IIPECTYIACHHH HAM B MOKYIIEHHUH Ha
HHUX, apecTa IIPearoAaraeMbIX TEPPOPUCTOB U PEBOAIOIINOHEPOB [20], KOHTPOAB 3a
000pOTOM 3aTIpelnIeHHOH ANTEPaTypPbl U €ro CBOEBPEMEHHOe IIpecedeHue [22], co-
JeNCTBHE TTIOAHUIINH B KOHTPOAE 3a AHUIIAMH, HAXOAAIIMMUCS T10 TAACHBIM HaJ30POM
[11], cOop u o0obIieHMEe MHPOPMAIIUHU O IIOAUTHYECKON OAaroHamIesKHOCTH IIO[-
JaHHBIX [14; 15; 16; 17|, KOHTPOAB 3a IOACAEACTBEHHBIMU 10 IIOAUTHYECKHUM [e-
AaM [18], opraHm3anusa BBICBIAKH W3 CTOAMIBI HeOAArOHAIEKHBIX AL (9], cOop
U 0600111eHNE MaTEPHAAOB O [AESITEASIX PEBOAIOIIMOHHOTO ABMXKeHUs [19], u T.11.

B apxuBHBIX MaTepuasax LIeHTpaabHOTO roCcyJapCTBEHHOTO HCTOPHUYECKOTO
apxuBa Caukrt-IlerepOypra (LII'MA CII6) MoXHO HaWTH MHPOPMAIIUIO O COOTBET-
CTByIOLleH neareabHOCTH OXpaHHOIO OTAEA€HHs CToAullbl. Tak, B Llupkyaspax
OxpanHoro otneseHuss 3a 1879 rox noapobGHO roBopUTCH 00 OIepaTHBHO-
PO3BICKHBIX MEPOIIPUSTHULX II0 PO3BICKY AMII, II0J03PEBAEMBIX B COBEPIIEHUH I'O-
CyAApCTBEHHBIX IIpecTynAeHuM: r-Ha CyxopykoBa U ero xkeHbl Mapuu CemMeHOBOH,
II003PEBAEMbIX B yCTPOUCTBe B3pbIBa Ha Kypckoll keae3HOHM nopore; TeppopH-
CTOB, BEPHYBIIIUXCSI H3-3a I'paHUIlb]l (HadBaHbl pamuanu: [leitd, CredpanoBud, ba-
XaHOBCKUH); r-Ha ['oApaeHOepra, momo3peBaeMoro B youiicTBe KHs3s1 KpormoTkuHa,
a Taxkxke 06 apecte cryneHta Cankr-IleTepOyprckoro yHuBepcutera Hukonsas Xo-
AYOMHCKOTIO, ITOZI03PEBAEMOr0 B CBSI3aX C PEBOAIOIIMOHHBIMHU OpraHu3armamy [21].

[IpencTaBAdIOT ONPENEACHHBIH HHTEpPEC MOKYMEHTBI, OTHOCHIIHECS K OC-
KOPOAEHHUIO AMYHOCTH HMIIEpaTopa, KOTOPhIE€ II03BOASIOT CAEAATh BBIBOI O TOM,
4TO CcOTPyAHUKU OXpPaHHOTO OTAEAEHHS paccMaTpUBaAU Takue NeHCTBUS KaK
BUJ IIoAuTH4YecKoro mnpecrynaeHuda [10]. B apxuBax cogepKuTcd Iepenucka co-
TPYAHUKOB OXpPaHHOTO OTAEA€HHUS O ITOAUTHYECKON 0AaroHameskHOCTH OTIEAb-
HBIX MOAJAHHBIX, KOTOpas TOBOPUT O CHUCTEMAaTUYHOCTH paboOThl B 3TOM Ha-
HPaBACHHH U CTPEMAEHUU COTPYAHUKOB K OOBEKTHBHOMY aHaAu3ly gea [12].
Cepbe3HbIM HOAUTHYECKUM IIPECTYIIAEHHUEM, PaCKpPBITBIM CTOAMYHBIM OXpaH-
HBIM OTAEA€HHEM, Oblaa AESITEABHOCTH IIOABCKUX CENapaTHUCTOB, CTPEMUBIINXCS
K otaneaeHUIo [loabin oT Poccuiickodl MMIIEpHUHM C HOCAEAYIOIIUM IIPUCOEIUHE-
HueM K ['epmanckomy Petixy [8].

Jo co3maHusa ceTu OXPaHHBIX OTIEACHHM TAaBHBIMU PO3BICKHBIMH OpraHaMHu
Ha MeCTaX SIBASAWCH I'yOEepHCKHUE KaHAapMCKue yipaBaeHud [7, c. 43]. B 1880 r.
B ZIOIIOAHEHHE K CO3JaHHOMYy B 1867 r. oXpaHHOMY OTAEACHHIO B CTOAUIIE, CO3-
JaeTcs oxpaHHoe oTraeaeHue B MockBe, HocuBlIee Ha3zBaHUe «CeKpeTHO-PO3bI-
CKHO€ OTIeA€HHE IIPU KaHIIEAdPUH MOCKOBCKOTO obep-noaunMeiicrepar. B 1900 r.
OBIAO OPraHM30BaHO OXpPaHHOE OoTAeAeHHe B BapimaBe. B cToangyHBIX mompasmae-
AEHUSIX OXpPaHHbIE OTIAEAEHUSI, KpOMe KaHIIeASPHUH, BKAIOYAAU B cebs ABa oTne-
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AQ: HapPY’KHOTO HAOAIOAEHUS U areHTYPHBIH (OTAEeA BHYTPEHHETO HaOAIOIEHUSs),
a TaKIK€ COOTBETCTBYIOIIINE CEKPETHBIE NEAOIIPOU3BOACTBA.

OxpaHHbIE OTHEACHHUS MoKa3aAu cebs Hanbosee 3PPEKTUBHBIMH OpraHaMH
TIOAMITUY, IIPHU 3TOM OHHU «HTPAAH POAB CBOeOOpAa3HBIX AabopaTopuii, rme oTpaba-
TBIBAAHUCH HOBBIE ITPUEMBI U METOAbI ITIOAUTHYECKOI0 Po3bICKa» [7, c. 44|. Bckope,
no mHunmatuBe C.B. 3ybaToBa, ameaarpoBaBIIErO K YAAYHOMY OIBITY ITOAOIKH-
TEABHO 3apPEKOMEHJOBABIINX Ce0S ITOAWIIEHCKHX CTPYKTYP, CEThb OXPaHHBIX OTIe-
A€HUM co3/1aeTcs I10 BCeH cTpaHe C COCPEeNoTOYEeHUEM B ee pyKaxX (PyHKIINH coOCT-
BEHHO IIOAUTHYECKOI'O CBhICKA, ITOCTEIIEHHO pa3pabaTbIBalOTCS OpPraHHU3allMOHHO-
IIPpaBOBbIE OCHOBBI UX (PYHKIIMOHUPOBaHUA. B maspHelIeM oxpaHHbIE OTAEACHUS
dopMHUpyIOTCS Ha palioHHOM ypoBHe. [lenmapTaMeHT IIoAUIMKH MuHHCTEpPCTBa
BHYTPEHHUX [IEA OCYIIIECTBASIA UX PYKOBOCTBO dYepe3 CBoit OCoObIi OTIEA.

B urore pecdopm konia XIX B., UMEBIINX HEMNOCPEACTBEHHBIM PE3YALTATOM
BKAIOUEHHE CTPYKTYP HOAMIIMM UM KaHAapMEPHUU B cocTaB MHUHHCTEpPCTBa BHYT-
PEHHUX €A, IIOCAETHEE CTAAO BEAYILMM BE€IOMCTBOM CTPaHbI, B KOMIIETEHIIHIO KO-
TOPOTO TEIepPh BXOAHAO IIPSIMOE yIIPpaBA€HUE OOIIeH M IIOAUTHYECKOH ITOAHUIIHEH,
ocyliecTBasgeMoe 4depes [lenapraMeHT noauiu. [Ipu sTtom MuUHHCTEPCTBO BHYT-
PEHHUX [eA IIPOMIOAYKAAO CYIIECTBOBATH KaK MHOTO(MYHKIIMOHAABHASA CHCTEMa
B MEXaHH3M€ IOCyJapCTBEHHOIO YIIPABACHMS, 3aHHMABIIAsCA BHYTPEHHUMH OEAA-
MH CTpaHbl, 3aTParuBaloOlMU IPaKTUYEeCKHU Bce cephbl, HE CBA3aHHBIE C BHEIII-
Hel MOAUTHUKOM, BHEIITHEAKOHOMHYECKUMU CBA3SIMH U YUCTO BOEHHBIMU JIEAAMHU.
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Interaction of general and political police
in the context of reforms in the Russian Empire
late XIX - beginning XX century

Tatyana Y. Koposova "

Annotation. The article substantiates the need to create effective forms of inte-
raction between the general and political police, which became especially evident at
the turn of the 19th-20th centuries, on the eve of the First Russian Revolution. It was
clear that without centralized coordination of the activities of all police units, it was
impossible to successfully resist either the rapid growth of criminal crime, provoked by
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the social and economic consequences of the reforms, or the growing political radical-
ism of the Russian revolutionaries.
Key words: police, gendarmerie, security departments, Russian Empire, reforms.

The police transformations outlined in the course of the Great Reforms of
Alexander II had to implement two vectors: first, optimization of the central au-
thorities, with the aim of increasing the level of controllability of all police units
from top to bottom; secondly, ensuring the interaction of police units in coun-
tering the growing anti-government activities of political radicals (especially re-
volutionary terrorism) and organized crime.

With such interaction, the general police could more successfully learn
from the experience of the more professionally developed political police. At the
same time, the political police clearly lacked experience in working with the
lower classes, who, in the person of the commoners, were actively joining the
ranks of revolutionaries: “The agents of Section III, who had been following the
representatives of the upper classes, the bureaucracy, and the police, did not
know that environment well, which gave radical fighters against the existing
system — commoners, people from the lower strata of Russian society” [2, p. 291].

With the outlined in post-reform Russia “diffusion” of social circles of radi-
cal revolutionaries, commoners, liberal (mainly bourgeois) intelligentsia and
criminal underworld, it was impossible to solve the problem of countering them
without systematic interaction of the general and political police [6, p. 516].
These structures, of course, had different practical experience. Nevertheless,
relying on it, supplementing and summarizing this experience, the general and
political police could dramatically increase the efficiency of their work. A radi-
cal step in this direction should have been not just the coordination of the ac-
tivities of the general and political police, but precisely their guaranteed inte-
raction, which could only be ensured by the organizational unification of these
structures within the framework of a single governing whole. In addition, the
integration of structures designed to exercise a unified state power was consis-
tent with the moral nature of the Russian state [4, p. 8-13].

It was this step that was taken at the beginning of 1880, when, on the in-
itiative of M.T. Loris-Melikova, the Supreme Administrative Commission was
created, which “tried to prepare new reforms, focusing on the implementation
of integrative processes in the activities of punitive bodies and on expanding
their social base” [2, p. 29]. In accordance with the proposals of the Supreme
Administrative Commission, on August 6, 1880, a new structural unit was
formed within the Ministry of Internal Affairs — the State Police Department, to
which the functions of the III branch of His Imperial Majesty's Chancellery,
which had previously solved the tasks of the central body of the political police,
were transferred. Thus, the subdivisions of the general and political police were
subordinated to a single center — the Ministry of Internal Affairs.

The next important step towards the centralization of the police manage-
ment system and the corresponding reform of the central apparatus of the Min-
istry of Internal Affairs was signed by Emperor Alexander II on the proposal of
M.T. Loris-Melikova November 15, 1880 decree “On the unification of the State
Police Department and the Executive Police into one institution — the State Po-
lice Department”. In accordance with this decree, the general police was trans-
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ferred to the subordination of the State Police Department, which until then
was, in fact, only the reformed and subordinate to the Ministry of the Interior
the Third Department of His Imperial Majesty's Chancellery. In accordance
with the Decree on February 18, 1883, the State Police Department was given
the final name of the Police Department.

As the main goals of the formation of the Police Department, modern his-
torical and legal science distinguishes the following: creation of a reliable mechan-
ism for the implementation of the main administrative functions by the police lea-
dership; specialization of structural divisions of the police in accordance with the
main areas of activity of the general and political police; optimization of the com-
position and competence of the auxiliary part of the units that are subordinate to
the Police Department; ensuring the normal functioning of office work and ensur-
ing the necessary working conditions for police officers [5, p. 10].

The Police Department was also subordinate to the Separate Corps of
Gendarmes, which was the body of inquiry for political crimes. In the 1880s,
the structural divisions of the Separate Corps of Gendarmes were: provincial gen-
darme departments, gendarme police departments of railways, regional gen-
darmes departments, serf gendarme teams and search departments (points).

The gendarmerie in the Russian Empire retained a high degree of inde-
pendence in relation to other police structures, especially in the field. So, if the
rest of the police units were subordinate to the governor and the provincial
government, then this order did not apply to the gendarmerie, whose tasks also
included the suppression of corruption in the provinces.

In modern studies, however, the negative consequences of such indepen-
dence are also noted, since they limited the possibilities of interaction between
the general and political police in the regions of Russia. A possible solution
could be the creation of a special coordinating body in the provinces. This
would seem all the more justified after the union of the district and city police.
However, this measure, so important for improving the interaction of the gen-
eral and political police, was never implemented.

The lack of organizational forms of interaction between the general and
political police on the ground is noted by modern researchers, especially in
connection with the emergence of new types of such interaction as a conse-
quence of the rapid increase in the activity of the revolutionary movement and
the general criminalization of social processes.

So D.A. Baksht speaks (on the material of archival data on the Yenisei
province) about a fairly common for the Russian province of the turn of the XIX —
XX centuries. the practice of joint control over the implementation of the re-
gime of political exile, on the conduct of joint operational measures to suppress
the activities of criminal groups and the revolutionary underground, as well as
on the involvement of the general police in the production of inquiries about
“state crimes” [1, p. 51-53]. But at the same time, the gendarmerie sought to
maintain a privileged position and “transferred part of its functions to the po-
lice only in minor matters” [1, p. 54].

In 1898, in order to streamline political investigations on the scale of the
empire, to resist the growing revolutionary and nationalist movement, to coor-
dinate the interaction of the general and political police for this purpose, the
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so-called Special Department was formed, which became part of the Police De-
partment. “During the functioning of the Police Department, its internal struc-
ture has been specialized in accordance with the main directions of activity of
the general and political police. The creation of the Special Division, which be-
came the core of the organizational structure and the main link of the Depart-
ment, was of fundamental importance. Changes in the structure of the Police
Department were associated with the management of the political police, which
was due to the constantly aggravated social situation and the growing need to
fight the political opponents of the autocracy” [5, p. 7].

The special department had two subdivisions that oversaw, respectively,
public and, in fact, political movements in the empire. However, the degree of
its interaction with the structures of the general police until the First Russian
Revolution was generally insignificant and the Special Department basically re-
tained its role as a “curator” of the political police. It was the latter that, over
the years, became the object of special attention of the leadership of the Minis-
try of Internal Affairs, largely to the detriment of the financing and development
of the general police.

A new step in creating the organizational prerequisites for the develop-
ment of the operational-search functions of the Russian police was the forma-
tion of security departments, which became possible as a result of the reforms
of the late 1770s — 1880s. The main task of the security departments was the
covert investigation of cases of state crimes [2, p. 402]. To this end, the security
departments were entrusted with the duties of searching for persons suspected
of committing crimes of the state or attempting to kill them, arresting alleged
terrorists and revolutionaries [20], monitoring the circulation of prohibited lite-
rature and its timely suppression [22], assisting the police in controlling per-
sons under public supervision [11], collecting and summarizing information
about the political reliability of subjects [14; 15; 16; 17], control over persons
under investigation for political affairs [18], organizing the expulsion of unreli-
able persons from the capital [9], collecting and summarizing materials about
the leaders of the revolutionary movement [19], etc.

In the archival materials of the Central State Historical Archive of St. Pe-
tersburg (TsGIA SPb), you can find information on the relevant activities of the
Security Department of the capital. So, in the Circulars of the Security De-
partment for 1879, it is said in detail about operational-search measures to
search for persons suspected of committing crimes of the state: Mr. Sukhoru-
kov and his wife Maria Semyonova, suspected of organizing an explosion on the
Kursk railway; terrorists who returned from abroad (surnames named:
Deutsch, Stefanovich, Bakhanovsky); Mr. Goldenberg, suspected of the murder
of Prince Kropotkin; and also about the arrest of a student of St. Petersburg
University Nikolai Kholubinsky, suspected of having links with revolutionary
organizations [21].

Of particular interest are documents related to the insult of the emperor's
personality, which allow us to conclude that the employees of the Security De-
partment considered such actions as a type of political crime [10]. The archives
contain the correspondence of the employees of the Security Department about
the political reliability of individual subjects, which speaks of the systematic
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nature of work in this direction and the desire of employees to objectively ana-
lyze cases [12]. A serious political crime, uncovered by the Metropolitan Securi-
ty Department, was the activities of Polish separatists, who sought to secede
Poland from the Russian Empire and then join the German Reich [8].

Prior to the creation of a network of security departments, the main
search authorities in the field were the provincial gendarme departments [7, p.
43]. In 1880, in addition to the security department created in 1867 in the cap-
ital, a security department was created in Moscow, which bore the name “Se-
cret Investigation Department at the Office of the Moscow Chief of Police”. In
1900, a security department was organized in Warsaw. In the metropolitan di-
visions, the security departments, in addition to the office, included two de-
partments: external surveillance and intelligence (internal surveillance depart-
ment), as well as the corresponding secret office work.

Security departments proved to be the most effective police bodies, while
they “played the role of a kind of laboratories, where new techniques and me-
thods of political search were worked out” [7, p. 44]. Soon, at the initiative of
S.V. Zubatov, who appealed to the successful experience of positively proven
police structures, a network of security departments is being created through-
out the country with the concentration in its hands of the functions of the ac-
tual political investigation, the organizational and legal foundations of their
functioning are gradually being developed. In the future, security departments
are formed at the district level. The Police Department of the Ministry of Inter-
nal Affairs supervised them through its Special Section.

As a result of the reforms of the late 19th century, which directly resulted in
the inclusion of police and gendarmerie structures in the Ministry of Internal Af-
fairs, the latter became the country's leading department, whose competence now
included direct management of the general and political police, carried out
through the Police Department. At the same time, the Ministry of Internal Affairs
continued to exist as a multifunctional system in the mechanism of state admin-
istration, dealing with the country's internal affairs, affecting almost all areas not
related to foreign policy, foreign economic relations and purely military affairs.
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BepXOREHCTRO MPARA
B YCAOBHAY HECTABHABHOCTH IKOHOMHKH

H.H. Kykenn™
P.M. Aanaabier™

AHHOTamHA. ABTOPBI 33[IaANCH IIEABI0O HA IIPHUMEpPE CKAAIbIBAIOIIEHCS HCTOPHUU
B3aWMOOTHOIIIEHHsI POCCHICKOH roCyJapCTBEHHON BAACTHU M Ou3Heca, HaunHadg ¢ 90-X ro-
JIOB IIPOLIIAOTO CTOAETHSI, IIPOAHAAN3HPOBATE AEHCTBHS IIPHUHIIUIIA BEPXOBEHCTBA IIpaBa,
rae Hamboaee SPKO IIPOSIBUAACH HECTAOHMABHOCTH 3apPO3KIAIOIIMXCH HOBBIX SKOHOMUYE-
CKHUX OTHOIIeHUH. MBI pa3measgeM Te3UC O TOM, YTO BEPXOBEHCTBO IIpaBa SIBASIETCS KAIO-
4eBBbIM (PAKTOPOM CTAaOMABHOIO SKOHOMHYECKOTO POCTa AI0O0TO rocymapcrsa [7].

KaloueBbIe CAOBA: IIPAaBO, BEPXOBEHCTBO IIpaBa, CIPaBEIAHBOCTBH, SKOHOMHKA,
5KOHOMMWYECKUUN aHaAU3 IIpaBa.

BTOPbl HE OTPAHUYUBAIOT SKOHOMHWYECKHU aHaAU3 BEPXOBEHCTBAa

IpaBa KoHcTaTalued akra — €CAM €CTh IIpaBO, 3HAYUT HAOO €ro

y4auTbIBaTh. KOHIENINS BEPXOBEHCTBA IIpaBa 9BAIAACH U IBAIETCH

IIPEAMETOM HCCAEIOBAHUSA B IIAAHE €€ IIPaKTHUYECKOI'O0 BAUSHUL Ha

COCTOSHHE 3aKOHHOCTH B Pa3AMYHBIX CTpaHax mupa [6, c. 101].
HrHopupoBaHHe BEPXOBEHCTBA IIpaBa BAECYET OAS SKOHOMHUKH HEraTHUBHBIE IIO-
CAECTBUS, HAIIPUMeEP, B PEIIEHHUH TAKOro BOIIpoca Kak «OM3HeC 3a CYeT I'oCy-
JapCcTBa» UAU «I'OCYJapCTBO 3a cueT O6u3Hecar? Mcxomss 3 BepXOBEHCTBA IIpaBa
rOCyJapCTBO OIIPEAEASET OCHOBOIIOAATAIOIIHE IOPHUANYECKHE, COILIMAaAbHBIE, IIO-
AUTHYECKHE M XO39HCTBEHHBIE ITpaBHUAA OAS CyOBEKTOB 3KOHOMUYECKOH [esd-
TEABHOCTH, KOTOPbI€ B OTHOIIEHUSIX MEXKIYy COOOM M C BAACTBIO OAYKHBI OBITH
PaBHOIIPABHBI, YTO HMCKAIOYAET AIOObIE (POPMBI IIPOU3BOAA, B TOM YHCAE B BUIE
HEIIPaBOBBIX ABI'OT U IIpedepeHIInH.

Bompoc o B3aMMOOTHOIIIEHUH BAACTU U OM3HECA SIBASETCS OOHUM U3 KAIO-
4eBBIX, 3A000/THEBHBIX B POCCHHMCKOM ITpaBOBOM ITOAMTHKE. HecMoTpsd Ha TeH-
JEHITUIO K ANOepaAr3aIiiii SKOHOMHUKH M YMEHBIIIEHHUIO POAM TOCyJapCTBa, 3a II0-
CA€HHUM OCTaeTCd IIPaBO yCTaHABAUBATH «[IPpaBUAA UTPbI» B 9dKOHOMHUKE U KOH-
TPOAUPOBATH HUX HUCIIOAHEHUE, YTO IOPOKAAET CAOXKHBIM MEXaHU3M B3aUMOOT-
HOIIIeHUd Om3Heca W BAACTH ™
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Hazmo BCIIOMHUTB, YTO CTAHOBAEHHE COBPEMEHHOTO HPEANIPHUHHUMATEABCTBA
B IIOCTCOBETCKOH Poccuu mpomcxoayiao, ¢ OZHOM CTOPOHBI, B YCAOBHSIX CMEHBI
OOIIIeCTBEHHO-9KOHOMUYECKOM (popmalini, a ¢ APyrod — BBICOKOTO HEIOBEPUs
CO CTOPOHBI O0MIECTBA K HOBBIM TOCYAapCTBEHHBIM HHCTHUTYTAM U TAYOOKOTO
PUHAHCOBO-3KOHOMHWYECKOTO KpHU3uca. ITU PaKTOPbl HAAOXKHUAM OTIIEYATOK Ha
dopMHpOBaHUE HAIIMOHAABHOU MoOeAM OH3Heca, Y4TO AJaeT MpaBO yTBEPKIATh
O €ro OTAWYHH OT 3aIlaJHBbIX MOJEAE€M, B TOM YHCA€ U OT MOIEAEH pa3BUBalo-
IIUXCS CTpaH. 'AaBHass 0COGEHHOCTH — 3TO BBICOKAsl CTEEHb €r0 3aBUCHUMOCTHU
OT rocyaapcTBa. Bropass ocoOEHHOCTh 3aKAIOYaAaCh B UCKPUBACHHH TTOAUTUKU
IpUBaTHU3allNUH, YTO II0IOPBAAO B rAa3ax HaCEeA€HUsI HeJOBEpHE K PBIHKY U pbI-
HOYHBIM MexaHHu3MaM. MIMeHHO Ha 3TOM 3Tale IPOABUAOCH CO CTOPOHBI I'OCY-
[JapcTBa UTHOPUPOBaHUE TPeOOBaHUA MPUHIIMIIA BEPXOBEHCTBA ITpaBa. BmecTo
TOro, YTOOBI CO3/1aTh MACCOBBIH CAOM COOCTBEHHHKOB ObIA C(OOPMUPOBAH Y3KUU
CAOY IIPOMBIIIIAEHHUKOB, KOTOPBIH OBIA AOSIA€H K CYIIECTBYIOIIHI BAACTH.

OTO HPHUBEAO K TOMY, 4TO KO BTOPOH moaoBHHE 90-x romoB XX croseTHd
IIPOU3OIIEA PE3KUM SKOHOMUYECKHUHN cIiafl, BEICOKHH YpOBEHb MH(MAAIIUU U He-
JOBOABCTBO HAaCEAEHHs pe3yAbTaTaMH NPUBATHU3ALMH. [IPOMCXOIHAO COAVKEHME
rocyZiapCcTBa U YacCTHOTO KalllTaAa, YTO IPHUBEAO K YCTAHOBAEHUIO ITPHUBUAETH-
POBaHHBIX CBsI3€ C KPYITHBIMU (DUHAHCOBBIMH OpPraHU3aIlUgMU, TOCYdapCTBEH-
HOT'O IIOKPOBUTEABCTBA CO CIIEIIHAABHBIMHU ITPUBUAETHUSIMU B3aM€H Ha IIOAUTHYE-
CKYyI0 AOSIABHOCTBh. Hampumep, pas3mada LEHHBIX IPOMBIIIIAEHHBIX aKTHBOB Ha
3aA0TOBBIX ayKIIMOHaxX. Bce 3TH mpolecchl NPUBEAW K TOMY, YTO AUCTAHIIHS
MEZKIY TOCYyJapCTBEHHOM BAACTBHIO M KPYITHBIM OHM3HECOM ObIA CBeAeHA K MHUHH-
MyMy. Boaee Toro, mpomreainve npe3uaeHTCKHE BbBIOOPHI (1996 roma) mpuBeaun
K TOMY, UTO [IAQTOM 3a 3AEKTOPAABHYIO HOAAEPKKY CTAAO Ha3HAYEHHE Ha BBICO-
KHe TOCyJapCTBEHHBIE JOAXKHOCTH TOII-MEHEIKEPOB M3 KPYITHEHIINX OH3HEeC-
cTpykTyp. Hammpumep, 6bIAM Ha3Ha4YEHBI Ha IIOCT IIepBOro 3aMmectutread [Ipence-
nateasa npaButeabctBa PP Ba. I[loranuH, a 3amectutreseM cekpetapsa CoBera
b6ezonacHocTu PP craa B. Bepe3oBcKuii.

[IpuHIMIIy BEPXOBEHCTBa IIpaBa ObIA HAHECEH COKPYILIUTEABHBIH yaap
K 2000 rony, Korga BaugHHe OHM3Heca Ha MHCTUTYTBHI FOCYyJapCTBEHHOM BAACTHU
JOCTUTAU TAKOI'0 YPOBHS, KOT/la IIPOHU30IIIAO CpallliBaHUe OM3Heca C rocyaapCT-
BoM [3]. OTO mpemonpeneArA0 BO3HHUKHOBEHHE PAa3AWYHBIX MOOEAEH B3aMMOOT-
HOILIIEHUH BaacTH U Ou3Heca. Ha demepasbHOM ypoBHE MOOEABb «3axBaTa IOCY-
[JapcTBar, Ha pETHOHAABHOM — «cBoOoaa IIpeAIlpuHUMAaTEABCTBa [6].

Ha mnepBoM ypoBHE 3TO BBIPpa*KaAoCh «HAXKHMOM» Ha TOCyJdapCTBEHHBIE
LEHTPHI B LIEAIX INPUHATHS BBITOAHBIX, 3aMHTEPECOBAHHBIX PELIEHUH (3TO B OC-
HOBHOM ITPaBUTEABCTBEHHBIE OPTraHbI), KOTOPbIE MOTAU OOECHE€YUTH CBEPXIIPHU-
ObIAM ¥ 9(PPEKTUBHOCTL B PANE CEKTOPOB 3KOHOMUKH (0aHKH, TAKeAasd IIPO-
MBIIIA€EHHOCTh, (PUHAHCHI U T.II.). Ha 3TOoM aTamne «paciBeaa MBIITHBIM IIBETOM»
KOppPYyIIIMs, ubo Te, KTO 00AafaA CTApPTOBBIM KAallUTAaAOM B OCHOBHOM Yepes
AUYHBIE CBS3U AOOOHpPOBaA CBOU HHTEPECHI, JOOHMBAsICh 3KOHOMHYECKOMH BBITO-
npl. K coxkaaeHHIo, KOPPYIIILIMOHHAA COCTaBALIONIAad HE HM3XKHUTaA U cerdac, oHa
mprodpesa TOABKO elle Ooaee u3ouipeHHble (popMbl. Hazmo oTMeTHUTDH, YTO KOp-
PyILMs Kak Ha peaepasbHOM, TaK U Ha PETrMOHAaABHOM YpPOBHE ITpuobpesa Ta-
KOH pa3Max, 4To IoTpedoBas0 OT PYKOBOACTBA CTPaHbI 00pa3oBaTh CAenCTBEH-
HbIY KoMuTeT Poccuu. [JaHHBIM OpPraHoM C MOMEHTa CBOEro o0pas3oBaHULA
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2011 rog m mo 2020 roma HampaBA€HO B cyh CBbIIIE 90 ThICAY YTOAOBHBIX IOEA
0 Koppymniuu. Yucao oOBHHAEMBIX, 00AQIAIOIIMX OCOOBIM ITPABOBBIM CTATyCOM
coctaBuAO cBbBIINlEe 5 Thicad 700 auir. Toabko 3a meBaTh MecdileB 2020 roma
B CyA HampaBA€HO 5925 yroAOBHBIX O€A O KOPPYIIIHH [S].

Ha pernoHasnbHOM ypPOBHE pPEaAHu30BbIBAAACH MOMIEAL «CBOOOAA ITPEAIIPHU-
HUMAaTEAbBCTBa», IAe OU3HEC MOBOABCTBOBAACH 3aXBaTOM HUIII HA MECTHBIX U pe-
THOHAABHBIX ITIOTPEOUTEABCKUX PhIHKAX U T€M CAMbBIM AHUCTAHIIMPOBAACS OT BAA-
cTtu. XOTd 3TOT MHPOILIECC U CIIOCOOCTBOBAA POCTY YUCAA MAABIX ITPEOITPUIATUN
U cpenHero OM3Heca, OQHAKO OH CHAEPIKUBAACH OOIIEH 3KOHOMHKO-TIOAUTHYE-
CKOM HEeCTaOMABHOCTBIO B CTPaHE U BBICOKHM YpPOBHeM HH(pAsrmu. Hamo orme-
TUTDH, YTO B 3TOT IEPHUOJ OIIPeaeA€HHAsl YacTh HACEAEHUsS IPHUCIIOocabAMBasach
K PBIHOYHBIM YCAOBUSM 4Yepe3 «deAHOYHBIN» OHU3HecC.

OxHUM U3 HETaTUBHBIX (PAKTOPOB, ITOAPHIBAIOIINX Pa3BUTHE OM3HECA U IIPHUH-
IIMII BEPXOBEHCTBA IIpaBa B TOT IIEPHUO/, 3TO IPAKTUYECKOE OTCYTCTBHE 3aIllUThI
yacTHOU cobcTtBeHHOCTH. OOHM KOMIIAHUM TECHO HWHTETPUPOBAAUCH C deme-
PaAbBHOM BAQCTBIO U 3TO JAAO UM BO3MOXKHOCTBH IIOAB30BATHCHA ABLOTAMHU U IIpe-
depeHIIUIMH OT TOCyAapPCTBa, APYTHUM K€ JOCTYII OBIA 3aKPBIT, YTO BBIHYZKIAAO
IOCAETHUX TIpuberaTh K ITOMOIIM KPUMHHAABHBIX TPYHIIHPOBOK. YIIEPOHOCTH
JaHHOTO IIoAXo4a 3aKAlodaAach B TOM, YTO BMECTO YIIAAThI HAaAOTa B IIOAB3Y I'O-
CyZapcTBa B IIEHY TOBAapOB, PaboT U YCAYT 3aKAQABIBAAUCH T€ CYMMbI, KOTOPbIE
IIAM Ha MOKPBITHE PACXOA0B Ha KPUMHUHAA.

Kopennoti mepeaom Hactymnua rocae 26 mapra 2000 rona (mobena B.B. Ily-
THUHA Ha OPEe3uJeHTCKUX BbIOOpax). 9TO 3aKAI0YAAOCH B TOM, YTO BAACTBb IIPOAE-
MOHCTPHUPOBaAa, YTO OHA HE HYXKJAAACh B IIOAEPIKKE OAUTAPXUIECKOT0o OHM3HEe-
ca. OTO MO3BOAHUAO TOCYAAPCTBY HE HPEOOCTABASITH 3TOMY OHM3HECY ObIAbIe pe-
CYPCBI U CTATyC «HEIIPHUKOCHOBEHHBIX.

[IpuHIIUTTHAABHO HOBBIM OBIAO B TOCYZAPCTBEHHOH IIOAHMTHUKE IIO0 OTHOIIIE-
HUIO K OM3HECYy 3TO peaAu3allys NPUHIUIIA PABHOYAAAEHHOCTHU U YCTAHOBAECHHE
€QUHBIX AT BCEX IpaBUA. TakKoM IoaxXon ITO3BOAMA PYKOBOICTBY CTPaHBI OTO-
ABUHYTb OAUTAPXUYECKHH OM3HEC OT ITPOIIECCOB ITPUHATHUS ITOAUTHYECKHX pellle-
HUM. 910 03Ha4YaA0, 4To B Poccun HaMmeTHAach TEHAEHIIYUS BO3BpAllleHUI K PEaAU-
3allid TAaKOTO0 YHHUBEPCAABHOTO ITPHHIIUIIA KaK «[IyOAUKYeMble U CTaOHABHBIE
3aKOHBI, 3allUIIAIOIIME IpaBa IpasxKaaH».

B ToMm ke romy Obia co3maH CoBeT IO IpeAIpUHUMATEABCTBY Hpu [IpaBu-
TeaAbCcTBe PP 1 ['occoBer PP maa mpencraBUTEABCTBA PETHOHAABHBIX AUEPOB
non mnpeacenareabcTBoM camoro [Ipesmmenta P®. Ha pernoHasabHOM ypOBHE
CBS3b TOCYZApCTB U OH3HECA OCYIIECTBASIAACH Yepe3 KOHCYABTATHUBHO-3KCIIEPT-
HBbIE COBETHI IO IIPEANPUHHUMATEABCTBY IMIPHU IOAHOMOYHBIX ITPEACTABUTEAIX
[Ipesupnenra PP B denepasbHbIX OKpyrax. IlepedncaeHHbBIE Mepbl ITO3BOAHAU
AUKBHUIUPOBATH MHOTHE ITOAUTHYECKHE HHCTPYMEHTBHI C IIOMOIIBIO KOTOPBIX OCY-
LIECTBASIAOCE BAUSIHHUE Ha (pelepasbHBIM IIEHTP CO CTOPOHBI OM3HEca W, TaKUM
00pa3oM, peasn30BbIBAAACH IOAUTHKA «PABHOYIAACHHOCTHY.

IlepBbie roapr XXI BeKa XapaKTepPHU3YIOTCS HOBBIMH TEHACHIIUIMH, 4 IMEHHO
YCHUAEHHEM BAACTHU B Ou3Hece. [loaTBepKaaeTcs 3TO TEM, YTO IMOSIBASIIOTCS TOCY-
JapCTBEHHbIE KOPHOpPAllUM, KPYIIHBIE TOCYyAAapCTBEHHBIE XOAOUHTU. DTOT IIPO-
IIECC BBI3BAaA K KHW3HU IIPHUHIUIIMAABHO HHOE IBACHHE, 4 UMEHHO YKPEIIACHUE
OIOPOKpPATUYUECKOTO allrapaTa, KOTOPBIA CTaA HE TOABKO BAUSTH, HO U JUKTO-
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BaThb OIIpeAeA€HHBbIE IIpaBHAa YacTHOMY OH3Hecy. A 3TO IIPHUBEAO K TOMY, UTO
roCyJapCTBEHHAad IIOAUTHKA CTasa HAIIPSMYIO 3aTparuBaTh YacTHbIE MHTEPECHI
OM3HEC-KOMIIaHUU U, B KOHEYHOM HTOT€, 3TO BBIAMAOCH B IIPOTUBOCTOSTHHE OM3-
Heca ¥ BAACTU. B moaTBepxKAeHHE CKa3aHHOIO MOXKHO IIPHUBECTH, KakK IIPHUMED,
neao komnanuu IOKOC. PykoBoaCTBO AaHHOM KOMIIAHHH, 3apy4HUBIIHCH IIOM-
JEPKKOU IeAoro pgana AeryTaToB ocymapcTBeHHOH [lyMbl, COPBaAO IIPUHATHE
IIPaBUTEABCTBEHHOI'O 3aKOHOIIPOEKTA O COTAAIIEHUHM pasfesa NpoayKuuu. Ilo-
HSTHO, YTO BAAQCTH HHUYETrO0 HE OCTABAAOCh KaK BBIHYXKIEHO OTBETUTH Ha TaKHeE
nevicTBUda. Mcroab3yd HapacTalollyl0 COLIMAABHYIO HECIIPABEOANBOCTB II0 OTHO-
IIEHUIO K IIPHBATHU3allUM U HETATHBHOE OTHOIIEHHE HACEACHHd K OAUrapxam,
rocyZapcTBO U30pas0 METO[ CHAOBOTO Bo3eHcTBHA. TakuM obpasom, ecau cpe-
nuHy 1996 roma MOXKHO CUHUTATh BBICIIEH TOYKON AOCTUXKEHUS KPYIIHOTO OM3-
Heca B paMKaxX €ro B3aMMOOTHOIIIEHUY C BAACThIO, TO K AeTy 2004 roma mbI Ha-
OalomaeM OOpaTHYIO KapTHUHY, BAACTb CcTasa a0COAIOTHO AOMHHUPOBATH HaL
6usnecom. Ha sTom ¢oHe melicTBue NPHUHIINMIIA BEPXOBEHCTBA IIpaBa 3HAYU-
TE€ABHO IIOHUKAET CBOIO IOPUAUYECKYIO CHAY.

2004 rom ObIA OMHUM U3 IIEPEAOMHBIX B 9KOHOMHUYECKOMH ITOAUTHKE Poccuii-
CKOro rocyzapcrBa. 9To cBg3aHo c nepeusdpanueMm B.B. [lytuna Ha noct Ilpe-
3ugeHTa Pocculickoit ®enepaiiuy Ha BTOPOM CPOK M OJOMHUHHUPOBAaHHE MIapTUU
«Ennnaga Poccus», 9TO IIpUBEAO K OKOHYATEABHOH yTpaTe MexXaHH3Ma AOOOHCT-
CKOM pmedareabHOocTH. OMHUM H3 IIEPBBIX IIaroB OblAM pocityck CoBeTa IO IIpes-
IpUHUMaTeAbBCTBY IIpU IIpaButeascTBe PP u cozmanue B ntoHe 2004 rona Coseta
110 KOHKYPEHTOCIIOCOOHOCTH U IIPeAIIPUHUMATEABCTBY (yrpasaHeH B 2019 romy),
KOTOPBIM JaBaa elrle MEeHBIIle BO3MOXKHOCTEH IOAd muasora OHM3Heca C BAACTHIO,
yeM IIpexxHUui. Ero neareabHOCTh Oblaa HallpaBA€HA Ha IIPAKTHYECKOE B3aHMO-
nerictBue peaepasbHbIX OPraHOB MCIIOAHUTEABHOH BAACTH, IPEAIIPUHHUMATEAB-
CKOT'0 COOOIIECTBa U HAYYHOH OOIIECTBEHHOCTH, KOTOPBIE MOAXKHBI OBIAHM ITPEI-
Aaratb 3PPEeKTUBHbIE MEXaHU3MbI ITOBBIIIEHUS KOHKYPEHTOCIIOCOOHOCTH 3KO-
HOMHUKM U pa3BUTH4 IIpeAIlIpUHHUMAaTeAbCTBa B Poccuu.

JlaapHelIee YKpenA€HUE BEPTUKAAU BAACTH COIIPOBOXKIAAOCH CO3IAaHHEM
rOCYIapCTBEHHBIX KOPIIOpAIUi C IMyOAWYHO-4aCTHBIMU (PYHKIIUSIMU, KOTOPHBIE
ObIAM HalleA€HBbI Ha pelleHHe KAIOYEBBIX IIPOOAEM OTEYEeCTBEHHOM 3KOHOMUKH.
[To MHEHUIO aBTOPOB, 3TO OBIAO HE AydUIllee pellleHHe, TaK KaK B OTANYHE OT da-
CTHOTO OHM3Heca PyKOBOAUTEAU 3THUX KOMIIAHUU MOAYYHAU NOCTYII K IIyOAMYHBIM
pecypcaM. COOTBETCTBEHHO, ¥ PYKOBOAUTEAEH 3TUX KOMIIAHUU M KOpIIOpallui
OTKPBIAUCH BO3MOXKHOCTHU BAHATH Ha PEILIEHHd, IPHHUMAaeMble Ha TOCydapcCT-
BEHHOM ypoBHe. Takum obpazom, 2003-2008 roap! UMEAO MECTO SIBHOE UCKPUB-
A€HHE peaAu3alluy ITPUHIINIIA BEPXOBEHCTBA IIpaBa, TaK KaK 4YacTHbIY OH3HeC
ITPaKTHUYECKH OBbIA BBITECHEH N3 IIOAUTHKO-9KOHOMHYECKOH CHCTEMBI U IIpeBpa-
IIIEH U3 IapTHepa B IOCTABIIMKa PECYPCOB C IIPaBOM AOCTyIAa K IPHUHATHIO II0-
AUTHYECKHUX PEILIEHHUH B pPeKHUME KOHCYAbTAIUH .

HekoTopsle mOAOKHUTEABHBIE IIOABUXKKH B IIPOLIECCE B3aMMOAECHCTBUS IO-
cymapcTBa U OM3Heca HAIlIAM B Ilepuon npesuaeHTcTBa [1.A. MenBeneBa, KOTO-
PBI cTaa raaBoit rocyzmapcrBa 2 maprta 2008 roma. B yacTHOCTH, ObIAM IIPUHSI-
Tbl YKa3sbl [Ipe3nneHta PP [2] u pan 3aKoHOB, HAaIpaBAEHHBIX Ha IIOAAEPIKKY
Maaoro u cpenHero dusHeca [1]. CaenyeTr yIHUTBHIBATB, YTO Ha 3TOT IIE€PHUOL IIPU-
meAcsd (pHMHAHCOBBIA M 9KOHOMHYECKHUH KPHU3UC, KOTOPBIH BHEC CBOU KOPPEKTU-
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BbI, B YaCTHOCTH, CTaAa OYEBHIHONM HEOOXOAWMOCTH IIepeBOa SKOHOMHUKHU
CTpaHbl Ha MHHOBAIIMOHHBIN IIyTh Pa3BUTHUs, IIpUaaBasg ocoboe 3HAYEHHE pas-
BUTHIO IIPEANIPUHUMATEABCTBA KaK Hauboaee yCTOMYHUBOTIO U THOKOTO.

OmHako COOBITHS, CBs3aHHBIE C YKpawHOM B 2014 romy MHOAOKHMAM HaAYaA0
9KOHOMMYECKUX CaHKIUM co cropoHbl CIIIA u EBpocorosza, yro npuseso B 2016 ro-
Iy HE TOABKO K OCAA0A€HUIO POCCHMCKOro pyOAd IO OTHOIIEHHIO K MHOCTPAaH-
HBIM BaAlOTaM, HO U K HETATUBHBIM ITpolleccaM B COIIMAaABHOU cdepe. ITO CHHU-
KeHue 3apaboTHOM IAaThl, yTpaTa 4acThIo HaceAeHHs pabodyux MecCT, 4acTHhd-
HOE€ CBOpadyMBaHHE MaAOToO U cpeaHero dusHeca. Boaee yraybaeHHO 3TH ITpollec-
Cbl ITOAy4YHAH cBoe pasButue B 2019-2020 rogax, ¢ HaCTYIIA€EHHEM KOPOHAaBH-
PYCHOH IIaHIAEMUH.

[longBomda UTOr aHAAU3y peaAH3allld IIPUHIIHIIA BEPXOBEHCTBA IIpaBa B yC-
AOBHSIX HECTAOMABHOCTH 3KOHOMMKH, HauyuHasg ¢ 90-x romoB XX CTOAETHS U IIO
HacCTosIIlee BPeEMs, MOXKHO CAEAATH CAEAYIOIIHE BHIBOIDI.

1. B Poccuu mo koHila XX cToaeTusl OM3HEC BO B3aUMOIAEHCTBHUHU C T'OCY-
JapcTBOM ObIA moMUHUPYIOMMM. CBOM MPEUMYIIECTBA OH CTaA TEPATH C Ha4YaAa
2000-x roga, u Kk 2006 rogy mpakTHYECKHU I'OCyJapCTBO 3aXBAaTHUAO BEPXOBEHCT-
BO B 3KOHOMHYeCKOM cdepe. Busnec urpaa B OCHOBHOM KOHCYABTATHBHYIO
poab. Ilocae kpusucHoro 2008 roma B3aMMOOTHOIIIEHUSI OM3HECA U TOCyAapCcTBa
3aKpENUANCH B paMKax I'oCyJapCTBEHHO-4aCTHOT'O ITapTHEPCTBA [4].

2. [eticTBUE HNpUHIUIIA BEPXOBEHCTBA IIpaBa B YCAOBUSX HECTAOUABHOCTH
9KOHOMUKH OyZeT 3aBUCETb OT HPUHATHA TeX 3aKOHOB, KOTOPBIE OIIPENEASTIOT
comepikaHHe KaK IIOAUTHKH, TaK U IIpaBa. UrHopupoBaTh BAUSHHE SKOHOMUKU
Ha popMUpPOBaHUE IIOAUTHKH U IIpaBa rocyfapcTBa Heab3d. Bce HoOpMaTHBHBIE
IIpaBOBble aKThl, KOTOPhIe OyAyT COCTABA€HBI 0e3 ydyeTa 3KOHOMHYECKHUX 3aKO-
HOMEPHOCTEH W YCAOBHH, SKOHOMHYECKOH HEOOXOOMMOCTH, He OyayT merCcTBO-
BaTh, TaK KaK OCTAIOTCH AWIIb Ha Oymare.

3. T'ocynmapcTBO, peasnsysl IIPHUHIIMII BEPXOBEHCTBA IIpaBa, 00s13aHO, C OJHOH
CTOPOHEBI, CO34aBaTh IAd OM3Heca KOM(OPTHBIE YCAOBHUS ITyTEM CO3maHUs PdeK-
TUBHOM CHUCTEMBI PETYASTHUBHBIX U ITPABOOXPAHUTEABHBIX MapaHTHI HEIIPUKOCHO-
BEHHOCTH COOCTBEHHOCTH, & C APYTOH — IOAYKHO CB3bIBATh XO3AHCTBYIOIIUX Cy0h-
€KTOB TpebOBaHUSIMH, BBITEKAIOINIMMH H3 YHUBEPCAABHOI'O XapakKTepa IIpuMara
IpaBa, BKAIOYAsi o0ecIiedeHre COOAIOMEHHS IIPaB YEeAOBEKa, IIPO3PavHOCTh U II0/-
OTYETHOCTb, AEMOKPATHYECKOE COTPYAHHUYECTBO C COLIMAABHBIMHM TIPYIIIaMH II0
BOIIpOCaM XO3SMCTBEHHOU nedaTeabHOCTU. Co3maHUe TaKUX YCAOBHM — oflilee neAo
U IIPUOPUTETHAS 3a/1ada U Ou3Heca, U BAACTH, BCEH CUCTEMBI POCCHHCKUX MHCTHU-
TYTOB TPasKIaHCKOTO 0b11iecTBa. TOABKO TAKOU IyTh SIBAIETCS ITPAKTUYECKHM IIpe-
TBOPEHHEM B KH3Hb IIPHHIMIIA BEPXOBEHCTBA IIpaBa KaK PEIIAOIIET0 YCAOBUL
COLTMAABHOT0, 9KOHOMHYECKOI0 ¥ ITIOAUTHYIECKOTO OAArOIIOAYYHS.
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Rule of law in the conditions
of economic instability”

*
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Annotation. The authors set themselves the goal of analyzing the operation of
the rule of law, where the instability of the emerging new economic relations was most
clearly manifested, using the example of the emerging history of the relationship be-
tween the Russian government and business, starting from the 90s of the last century.
We share the thesis that the rule of law is a key factor in the stable economic growth
of any state [7].

Key words: law, rule of law, justice, economics, economic analysis of law.

The authors do not limit the economic analysis of the rule of law to
a statement of fact — if there is a right and then it must be taken into account.
The concept of the rule of law has been and is the subject of research in terms
of its practical impact on the state of rule of law in various countries of the
world [6, p. 101]. Does ignoring the rule of law entail negative consequences for
the economy, for example, in solving such an issue as “business at the expense
of the state” or “the state at the expense of business”? Based on the rule of law,
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the state determines the fundamental legal, social, political and economic rules
for economic entities, which should be equal in relations with each other and
with the authorities, which excludes any forms of arbitrariness, including in
the form of illegal benefits and preferences.

The issue of the relationship between government and business is one of
the key, topical issues in Russian legal policy. Despite the tendency to liberal-
ize the economy and reduce the role of the state, the latter retains the right to
establish the “rules of the game” in the economy and control their implementa-
tion, which gives rise to a complex mechanism of relations between business
and government ™.

It should be remembered that the formation of modern entrepreneurship
in post-Soviet Russia took place, on the one hand, in conditions of a change in
the socio-economic formation, and on the other, high distrust on the part of
society towards new state institutions and a deep financial and economic cri-
sis. These factors have left an imprint on the formation of the national busi-
ness model, which gives the right to assert its difference from Western models,
including from the models of developing countries. The main feature is the high
degree of its dependence on the state. The second feature was the distortion of
the privatization policy, which undermined the distrust of the market and
market mechanisms in the eyes of the population. It was at this stage that the
state's disregard for the requirement of the rule of law manifested itself. Instead
of creating a mass stratum of property owners, a narrow stratum of industrial-
ists was formed, which was loyal to the existing government.

This led to the fact that by the second half of the 90s of the XX century
there was a sharp economic recession, high inflation and public dissatisfaction
with the results of privatization. There was a convergence of the state and pri-
vate capital, which led to the establishment of privileged ties with large finan-
cial organizations, state patronage with special privileges in exchange for politi-
cal loyalty. For example, the distribution of valuable industrial assets at loans-
for-shares auctions. All these processes led to the fact that the distance be-
tween state power and big business was minimized. Moreover, the past presi-
dential elections (1996) led to the fact that the payment for electoral support
was the appointment of top managers from the largest business structures to
high government positions. For example, Vl. Potanin, and B. Berezovsky be-
came the Deputy Secretary of the Security Council of the Russian Federation.

The principle of the rule of law was dealt a crushing blow by the year
2000, when the influence of business on the institutions of state power
reached such a level when there was a merger between business and the state
[3]. This predetermined the emergence of various models of relations between
government and business. At the federal level, the model of “state capture”, at
the regional level — “freedom of entrepreneurship” [6].

At the first level, this was expressed by "pressure" on state centers in or-
der to make profitable, interested decisions (these are mainly government bo-
dies), which could provide super-profits and efficiency in a number of sectors of
the economy (banks, heavy industry, finance, etc.). At this stage, corruption
“blossomed in full bloom”, for those who had the start-up capital, mainly

“ In this article, the terms “state” and “power” are used interchangeably.
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through personal connections, lobbied for their interests, seeking economic
benefits. Unfortunately, the corruption component has not been eliminated
even now; it has only acquired even more sophisticated forms. It should be
noted that corruption at both the federal and regional levels has acquired such
a scale that it has required the country's leadership to form the Investigative
Committee of Russia. Since its foundation in 2011 and until 2020, this body
has sent over 90 thousand criminal cases of corruption to the court. The num-
ber of the accused with a special legal status was over 5,700. In just nine
months of 2020, 5925 criminal cases of corruption were sent to court [3].

At the regional level, the “freedom of entrepreneurship” model was imple-
mented, where business was content to capture niches in local and regional
consumer markets and thereby distanced itself from the authorities. Although
this process contributed to the growth of the number of small enterprises and
medium-sized businesses, it was held back by the general economic and politi-
cal instability in the country and high inflation. It should be noted that during
this period a certain part of the population was adapting to market conditions
through the “shuttle” business.

One of the negative factors that undermined the development of business
and the rule of law during that period was the virtual lack of protection of pri-
vate property. Some companies were closely integrated with the federal gov-
ernment and this gave them the opportunity to enjoy benefits and preferences
from the state, while others were denied access, which forced the latter to
resort to the help of criminal groups. The disadvantage of this approach was
that, instead of paying tax to the state, the prices of goods, works and services
included those amounts that went to cover the costs of crime.

A radical change came after March 26, 2000 (V.V.Putin's victory in the
presidential elections). This consisted in the fact that the authorities demon-
strated that they did not need the support of the oligarchic business. This al-
lowed the state not to provide this business with its former resources and the
status of “inviolable”.

Fundamentally new in state policy in relation to business was the imple-
mentation of the principle of equidistance and the establishment of uniform
rules for all. This approach allowed the country's leadership to move the oligar-
chic business away from the political decision-making processes. This meant
that there was a tendency in Russia to return to the implementation of such
a universal principle as “published and stable laws that protect the rights of
citizens”.

In the same year, the Council on Entrepreneurship under the Government
of the Russian Federation and the State Council of the Russian Federation
were created to represent regional leaders under the chairmanship of the Pres-
ident of the Russian Federation. At the regional level, communication between
states and business was carried out through advisory and expert councils on
entrepreneurship under the plenipotentiary representatives of the President of
the Russian Federation in the federal districts. The above measures made it
possible to eliminate many political instruments with the help of which busi-
nesses exerted influence on the federal center and, thus, the policy of “equidis-
tance” was implemented.
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The first years of the XXI century are characterized by new trends, namely
the strengthening of power in business. This is confirmed by the emergence of
state corporations and large state holdings. This process gave rise to a funda-
mentally different phenomenon, namely the strengthening of the bureaucratic
apparatus, which began not only to influence, but also to dictate certain rules
to private business. And this led to the fact that state policy began to directly
affect the private interests of business companies and ultimately this resulted
in a confrontation between business and government. In support of what has
been said, one can cite, as an example, the case of the YUKOS company. The
management of this company, having enlisted the support of a number of State
Duma deputies, thwarted the adoption of a government bill on a production
sharing agreement. It is clear that the authorities had no choice but to respond
to such actions. Taking advantage of the growing social injustice in relation to
privatization and the negative attitude of the population towards the oligarchs,
the state chose the method of force. Thus, if the middle of 1996 can be consi-
dered the highest point in the achievement of big business in the framework of
its relationship with the authorities, then by the summer of 2004 we are seeing
the opposite picture, the authorities began to absolutely dominate business.
Against this background, the operation of the rule of law significantly reduces
its legal force.

2004 was one of the turning points in the economic policy of the Russian
state. This is due to the re-election of V.V. Putin as President of the Russian
Federation for a second term and the dominance of the United Russia party,
which led to the final loss of the lobbying mechanism. One of the first steps
was the dissolution of the Council for Entrepreneurship under the Government
of the Russian Federation and the creation in June 2004 of the Council for
Competitiveness and Entrepreneurship (abolished in 2019), which provided
even fewer opportunities for dialogue between business and government than
the previous one. Its activities were aimed at practical interaction of federal ex-
ecutive bodies, the business community and the scientific community, which
were supposed to offer effective mechanisms for increasing the competitiveness
of the economy and developing entrepreneurship in Russia.

Further strengthening of the vertical of power was accompanied by the crea-
tion of state corporations with public-private functions, which were aimed at solv-
ing the key problems of the domestic economy. According to the authors, this was
not the best solution, since, unlike private businesses, the leaders of these com-
panies gained access to public resources. Accordingly, the leaders of these com-
panies and corporations have the opportunity to influence decisions made at the
state level. Thus, in 2003-2008, there was a clear distortion in the implementa-
tion of the rule of law, since private business was practically ousted from the po-
litical and economic system and turned from a partner into a supplier of re-
sources with the right to access political decision-making in a consultative mode.

Some positive shifts in the process of interaction between the state and
business were found during the presidency of D.A. Medvedev, who became
head of state on March 2, 2008. In particular, Decrees of the President of the
Russian Federation [2] and a number of laws aimed at supporting small and
medium-sized businesses [1] were adopted. It should be borne in mind that
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this period was marked by a financial and economic crisis, which made its own
adjustments, in particular, the need to transfer the country's economy to an
innovative development path became obvious, attaching special importance to
the development of entrepreneurship as the most stable and flexible.

However, the events related to Ukraine in 2014 marked the beginning of
economic sanctions by the United States and the European Union, which led in
2016 not only to the weakening of the Russian ruble against foreign curren-
cies, but also to negative processes in the social sphere. This is a decrease in
wages, the loss of jobs by a part of the population, a partial shutdown of small
and medium-sized businesses. These processes developed in more depth in
2019-2020, with the onset of the coronavirus pandemic.

Summing up the analysis of the implementation of the rule of law in the
context of economic instability, from the 90s of the XX century to the present,
the following conclusions can be drawn.

1. In Russia, until the end of the 20th century, business in interaction
with the state was dominant. It began to lose its advantages since the begin-
ning of the 2000s, and by 2006 the state practically seized the supremacy in
the economic sphere. The business played mainly an advisory role. After the
crisis of 2008, the relationship between business and the state was consolidat-
ed within the framework of public-private partnership [4].

2. The operation of the rule of law in an unstable economy will depend on
the adoption of those laws that determine the content of both politics and law.
It is impossible to ignore the influence of the economy on the formation of poli-
cy and state law. All normative legal acts that will be drawn up without taking
into account economic laws and conditions, economic necessity, will not work,
since they remain only on paper.

3. The state, implementing the principle of the rule of law, is obliged, on
the one hand, to create comfortable conditions for business by creating an ef-
fective system of regulatory and law enforcement guarantees of the inviolability
of property, and on the other hand, it must bind economic entities with the re-
quirements arising from the universal nature of the rule of law, including en-
suring respect for human rights, transparency and accountability, democratic
cooperation with social groups on economic issues. The creation of such condi-
tions is a common cause and a priority task for both business and government,
the entire system of Russian civil society institutions. Only this way is the
practical implementation of the principle of the rule of law as a decisive condi-
tion for social, economic and political well-being.
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IIpokypaTypa H rpaxpane Poccurickort depepann
B AEAE NMPOTHROAEHCTRHA
MPABOHAPYLUEHHAM H KOPPYTILLHH OPraHOB
MYEAHMHOA BAACTH B BHAXKETHOH ChEpe

A.€. AesepeBa (Gravkosa)”

AnHoTanmua. B craTbe paccMaTpuBaeTCs MpPoOAEMAaTHKa MPaBOBOTO IMIPOCBEIIE-
HHs, IPAaBOBOTO BOCIHUTAHUS, yIacTUs rpaxkaaH Poccuiickoit demepaiiiu B yrIpaBAe-
HUU TOCyAapCTBEHHBIMH W OOILIECTBEHHBIMH AeAaMU B 00AaCTHU obecriedeHus 3aKOHHO-
CTH ¥ AHTUKOPPYHIILMOHHOCTH B OiomKeTHOH cdepe. CrenrasbHO II0AYEPKUBAETCS
POAB OPTAHOB MPOKYPAaTypPhl B IEA€ YKPETIACHHUST 3aKOHHOCTH U ITPABOIIOPSIKA.

KAroueBbIe CAOBa: T'pakKJaHe, HaceAeHUe, OOIIEeCTBEHHOCTH, ITPOTHBOIAEHCTBUE
IIPaBOHAPYLICHUIM, KOPPYIILIMH B OIO3KETHOM cepe, IIpoKyparypa.

HaAU3UPYys IIOBEAEHHE, COIMaAbHOE IIOAOXKEHHE M BO3pacT AHII,
IIPUHABIINX y4acTHE€ B MAaCCOBBIX OecriopsigKax B KOHIle SHBaps
2021 r., caeagyer oOpaTUTh BHUMaHNE HA Pa3BUTHE IIPAaBOBO# rpa-
MOTHOCTH M IIpaBOCO3HaHUs TrpaxknaH Poccuiickoit deneparuu,
0O YeM HEOOHOKPATHO YIIOMHHAETCS B IOPHUAUYECKOU AUTEpaType
B IIOCA€IHEE BpeMs [12].

PasBuTne mpaBoBOro rocyznapcrBa, (pOpMHpPOBaHHE I'PaXKAAHCKOI'O OOIIe-
CTBa W yKpeIIAeHHEe HAIlMOHAABHOTO coraacusd B Poccum TpebyroT, Kak yKa3aHOo
B OcHOBax rocygapCTBEHHOM HOAUTHUKHU Poccuiickoit Penepanuu B cepe pas-
BUTUS IIPABOBOY I'paMOTHOCTU U IIPaBOCO3HaHUd rpaxKaaH, yTB. [IpesuneHTOM
Poccuiickoit Penepanmu 28.04.2011 Ne [Ip-1168, BbICOKOH IpaBOBOH KYABTY-
pbI, 6€3 KOTOPOM HEe MOTyT OBITH B IIOAHOM Mepe peasn30BaHbI Takue 0a30BbIe
HEHHOCTH U IPUHIUIILI JKU3HU 00IIeCTBa, KaK BEPXOBEHCTBO 3aKOHA, IIPHOPU-
TEeT YeAOBE€Ka, €ro HeOoTUyKJaeMbIX IIpaB M cBobOon, obecrieyeHHe HAOEKHOU
3aMIUIIEHHOCTH ITyOAMYHBIX MHTEPECOB [8].

[IpaBOBOE IIpoOCBeEIlEHUE, IIPAaBOBOE HH(POPMHUPOBaHNE, NH(POPMHUPOBAHHE
O COCTOSHUH 3aKOHHOCTHU HaHHbIEe (pOpMBbI B3aUMOAEHCTBUS IPOKYypaTyphbl C Ha-
CeACHHEM SIBASIOTCSI HCTOPHUYECKU CAOXKUBIIHUMHCH U allpOOHMPOBAHHBIMHU, HO
HEOMHO3HAYHO ITOHMMAaHUWE HACKOABKO IIOAHOIIEHHO MCIOAB3YIOTCH IIpeasarae-
Mble (POPMBI, KOPPEKTUPYIOTCH AU IIEAH NAaHHOMW NEeATEABHOCTH U AUKTYIOT AU
HOBBIE YCAOBUS COIIMAABHO-3KOHOMHYECKOro, IIpaBoBOTO cocTogHUus Poccuu, ux
IpUMeHeHHe B OI03KeTHOH cepe.
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[IpakTHyeckrue pabOTHUKU B 3HAYUTEABHOM OOABIIIMHCTBE IIOAAQTAIOT, YTO
IIeASIMH [IPaBOBOT'O IIPOCBEIIEHUS U IPABOBOIO HMH(POPMHUPOBAHULA SIBASIOTCS
pazbsaCHEHUE TpakJaHaM HX IIpaB, 00s3aHHOCTed M CIOCOOOB 3aIllUThl A
OpOoPUAAKTUKH COBEPIIEHUI HACEA€HHEM ITPaBOHAPYILIEHHH, YTO COOTBETCTBY-
eT TpeboBaHUIMU IIPHKa30B ['eHepaabHOTO ITpOKypopa Poccuiickoit deneparinu
ot 02.08.2018 No 471 «O6 opraHu3aluu B opraHax INpoKypaTypbl Poccuiickoi
denepanuu paboThl IO IIPABOBOMY ITPOCBEIIEHHIO W IIPABOBOMY HH(OPMHUPO-
BaHuio» [10], ot 05.03.2018 Ne 119 «O6 opraHu3anuu B OopraHax IIPOKypaTyphl
Poccutickoit denepanuu paboTbl II0 HCIOAHEHHIO TpeboBaHUY dPenepasbHOro
3akoHa oT 23.06.2016 Ne 182-93 «O6 ocHOBax IIPO(PHUAAKTHKU ITpaBOHApPYIIIe-
Huit B Poccuiickoit deneparmm» [11], a Takke HHPOPMHPOBAHHE HACEAEHUS
O COCTOSIHHUHM 3aKOHHOCTH, KOTOPOE II0 CYIIECTBY pacCMaTpPUBAIOT KaK 3€pKaAb-
HO€ OoTpaxKeHHe MPOPUAAKTUIECKON NeATEABHOCTH.

Ykazauneiii npukai3 ['eHepaspHOro mpokypopa Poccuiickoit denepaiiyi oT
02.08.2018 Ne 471 «O6 opraHuzalu B opraHax IIpokKypartypbl Poccutickoit Pene-
parmu paboThl 10 IPAaBOBOMY HPOCBELIEHHIO U IIPAaBOBOMY HH(OPMHPOBAHUION,
IpeaycMaTpHBasi BOCEMb OCHOBHBIX HaIIPaBA€HUN HMH(POPMHUPOBAHUS HACEAEHUS,
U COOTBETCTBYVIOIIYIO (POPMY BEIOMCTBEHHOIO CTATHUCTHYECKOIO OTYeTa C OTKpPbI-
TBIM I[I€PEYHEM, HEIIOCPEACTBEHHO yKAa3bIBA€T ISTH CIEIHAABHBIX YYE€THBIX Ha-
paBACHUH 1 HEe BKAIOYAET B HUX ITIPOOAEMATHKY 3aKOHHOCTH B 0I03KETHOH cdepe.

Bwmecre ¢ TeM, IMpuU3HaAHHE AOCTATOYHOCTHU AAHHOTO IIOAXOAa, II0 HAaIlleMy
MHEHHUIO, HE B IIOAHOM ME€pPE COOTBETCTBYET HACTOLIIEMY BPEMEHU, IIOAUTHYE-
CKOM BOA€ 3aKOHOIATEASI, HE OXBaTbIBaeT IIPABOBbIE€ TEHAEHIIMN BOBACUYEHUSI
HaCeAeHUs B yIIPpaBA€HUE JeAaMU B TOCyIapCTBe.

denepaabubiit 3ak0H 0T 23.06.2016 No 182-d3 «O6 ocHOBax NpoUAaKTU-
KU ITpaBoOHapyllIeHu B Poccuiickort denepaiyiny OTHOCS OPTaHbl IIPOKYypPaTypPhI
K CyOBeKTaM HMpOoPUAAKTUKHU ITPaBOHAPYIIEHUN, Ha3bIBAET U WHBIE T'OCYyIapCT-
BEHHBIE OpPraHbl, 4YTO MOOIIOAHUTEABHO IOAYEPKUBAET PEAAHU3AIIHIO ITOAOXKEHUU
3aKOHa B IIperesax (PyHKIIMOHAABHOM NPHUHAIAEKHOCTH opraHa [2]. M3BecTHO,
4TO OCHOBHOE IIpeAHAa3HAYEHHE IMPOKYyPaTyPhl COCTOUT B O0ECIIeYeHUU 3aKOHHO-
CTH AeSTEeAbHOCTH U IIPaBOBOI0 PETYAMPOBaHUS (PeepasbHbIX OPraHOB UCIIOAHU-
TeAPHOH BaacTH, CaencTBeHHOro KomuTeTa Poccutickoyt ®enepanuu, mpeacraBu-
TEeABHBIX (3aKOHOIATEABHBIX) U UCIIOAHHUTEABHBIX OPTaHOB CyOBEKTOB PoccHiicKoM
depepanyiy, OpraHoB MECTHOIO CaMOYIIPaBA€HMS, OPraHOB BOEHHOTO YIIpaBAE-
HUSI, OPTaHOB KOHTPOAL, UX NOAXKHOCTHBIX AMI[, U JAaA€€, OPraHOB YIIPaBAE€HUS
U PyKOBOIUTEAEY KOMMEPUYECKUX U HEKOMMEPUYECKHUX OpraHu3aIiii.

CaenmoBaTeAbHO, BO3MOXKHO yTBEPIKIAEHUE, YTO CETOAHS HEAOCTATOYHO Pa3b-
FCHEHH HACEAEHUIO, I'PaK/IaHaM HX COLIHAABbHBIX, SKOHOMHUYECKHX IIpaB U IIpe-
OYCMOTPEHHBIX 3aKOHOM TapaHTHH, IOPUAWYECKON OTBETCTBEHHOCTH, WH(POPMU-
POBaHUS O COCTOAHHUA 3aKOHHOCTH, KaK YIIPEXKIEHHS COBEPIIEHUS UMH U B OTHO-
IIEHUHW HUX [IpaBOHapyLIeHUH. AHTUKOPPYIIIMOHHOE 3aKOHOAATEABCTBO TpPeby-
€T aKTHBHOCTH OOIIEeCTBa, OOIIECTBEHHOTO KOHTPOAS II0 BBISBA€HHIO ITPOTHUBO-
HPaBHBIX JesTHUH B IyOAWYHOM BaacTU. BromgkeTHad cdepa oTHeceHa K Haubo-
A€€ TIOABEPTHYTHIM KOPPYIILIMOHHBIM ITPOSIBACHHSIM.

B cr. 6 BromxketHoro kozmekca Poccuiickoit ®enepaiiu 3aKperA€HO, UTO
OIO/IKET OTpazkaeT HAIIMOHAABHYIO SKOHOMHUYECKYI0 0€30I1aCHOCTD, CAYZKHUT KO-
HOMUYECKUM obecriedyeHreM 3azad U (PyHKIUY rocymapcTBa ¥ MECTHOTO caMo-
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yIpaBAeHHUd [3|, a B CHAy IIOAOXKeHHUH cT.cT. 2, 18 Koncrutynuu Poccuiickoi
denepallii OCHOBOIIOAATAIOIAA 3a/ada TOCyAapCTBa COCTOUT B COOAIOIEHUU
U 3allliTe IIpaB U CBOOOA YeAoBeKa U rpazkgaHuHa [1]. OHU OIpeaeAsiioT CMBICA,
cofepKaHHe U IIPUMEHEHHE 3aKOHOB, A€ITEABHOCTb 3aKOHOAATEABHON M HCIIOA-
HUTEABHOM BAACTH, MECTHOT'O caMoyIpaBAeHUd. Broa:keTHhIM (pHHAaHCUPOBaHU-
eM obecrieyuBaeTcs HalAEKaIUP YPOBEHb COLIMAABHBIX TapaHTHUH U BBIIAAT
HaCEACHHIO, SKOHOMHYECKOH IIOAMNEPKKH COLIMAABPHO 3HA4YUMOM HEKOMMep4e-
CKOH U KOMMEPYECKOHN NEeATEABHOCTH.

AKTHUBHOE BOBA€YEHHE POCCHUHCKHX I'pask/aH B yIIPpaBA€HHE I'OCYJapCTBEH-
HBIMH U OOIIECTBEHHBIMH IEeAaMH MOXKHO PaCILIEHUBAThH KaK OIPENEACHHYIO ra-
paHTHIO oOecliedeHHd IIPaBOIOPAIKa U 3aKOHHOCTH. 3aKOHOAATEAb ITpeaycMaT-
pUBaeT 0043aTEeABHYI0 OTKPBITOCTBH [Ad 0OOIlecTBa HMHGOpPMAIMM O OoIKeTax
BCEX YPOBHEH OI0IKETHOM CHUCTEMBI U OrokeTHOM I1porecce (ct. 34 BK Pd).

[To mpoekTy OromkeTa cydbekTa Poccutickoit Penepanuy U TogOBOMY OTYe-
Ty 00 mcrnoaHeHuu Oromxkera cyopekTa Poccuiickoyt denepaiiviv mpoBOASTCH
IIyOAWYHBIE CAYILIAHHSI COrAacHO cT. 26.13 denepaavHoro 3akona ot 06.10.1999
Ne 184-93 «O6 00X HPUHIIUIIAX OPTaHU3AHH 3aKOHOOATEABHBIX (IpeacTa-
BUTEABHBIX) U HCIIOAHUTEABHBIX OPraHOB TOCYJapCTBEHHOM BAACTH CyOBHEKTOB
Poccutickoit deneparnn» [7]. IIpoekT Oromkera cyobekTa Poccuiickoit Penepa-
1Y, 3aKOH O OromKeTre cyobekTa Poccutickoit Penepariv, rogoBoil oT4eT 00 HC-
IIOAHEHNU Oro/rkeTa cyobekTa Poccuiickoit denepaiuy, ekeKBapTasbHbBIE CBelle-
HHUS O XOe HCIOAHEeHUs Oro/zKeTa cyOpekTa Poccuiickoiét denepanmu, a Takxke
0 YHCAEHHOCTH TOCYJAapPCTBEHHBIX I'PasKIAHCKHUX CAyzKaImx cyowpekTa Poccuii-
ckoli Penepany U pabOTHUKOB IOCYAAapPCTBEHHBIX VUpexXIeHUH cyorekTa Poc-
cutickoli Penepanuu ¢ yKazaHueM (PAaKTHYECKUX 3aTpaT Ha HUX JIEHEKHOEe CO-
AepzKaHUue IIoAAeKaT O(PUIIMAABHOMY OIIyOAMKOBaHHIO COrAacHO ctT. 26.13 de-
nepasbHOTO 3aKOoHA OT 06.10.1999 Neo 184-$3 «O6 0OIIMX ITPHUHIUIIAX OPTaHH-
3alliM 3aKOHOJATEABHBIX (IIPEACTAaBUTEABHBIX) M HCIIOAHUTEABHBIX OpPraHOB TIO-
CyIapCTBEHHOM BAACTH CyOBeKTOB Poccuiickoit ®enepanum» [7].

denepanbHbIi 3aKOH OT 06.10.2003 Ne 131-P3 «O6 0O6IIUX ITPUHITUIIAX OP-
raHu3alll MECTHOro camoylipaBaeHus B Poccuiickoii Pemepamnum» COLEpPKUT
aHaAAOTHYHbIE HOPMBI 110 IIyOAMYHBIM CAYLIIAHUAM U IIYOAUYHBIM OOCY>KIEHUSIM
(cT. 28) [9]. OxHOBpPEMEHHO 3aKOHOMATEAL IIpEeAyCMaTPUBAET IIpoBeleHIe 00g3a-
TEABHOTI'0 ODIIIECTBEHHOTO OOCYxKIeHUs 3aKyIHoK (cT. 20 PenepasbHOro 3aKoHa OT
05.04.2013 Ne 44-®3 «O KOHTPaAKTHOM cucTeMe B cdepe 3aKyIIOK TOBapoB, paboT,
YCAYT [IAST OD€CIIeYeHMs TOCYIaPCTBEHHBIX 1 MYHHUIUITAABHBIX HYKID) U ap. [6].

B meaom demepanvHbiii 3akoH oT 09.02.2009 Ne 8-$3 «O6 obecrieueHUH
JOCTyTIa K MH(OpMaIUH O AESITEABHOCTU I'OCYyJapCTBEHHBIX OPraHOB U OPraHOB
MECTHOI'O CaMOYIIPaBA€HHS» IIPEAIIHNChIBaeT NHOOPMHUPOBAHUE HACEAEHUS O [1es-
TEABHOCTHU I'OCYJapPCTBEHHBIX OPTaHOB U OPTaHOB MECTHOI'O CaAMOYIIPaBA€HUS [5].

PoaAb opraHoB npokypatypbl B COOAIOIEHUU TPeOoBaHUM 3aKOHA OopraHaMu
IIyOAMYHOM BAaCTH 00 MH(MOPMUPOBAHUM HACEA€HUd, ITOAUEPKUBAETCS OTHECE-
HHUEM K HCKAIOYHUTEABHOM IOPHCIOUKIINU ITPOKYypPaTyphl fea 00 aaMUHHCTPATHUB-
HBIX ITPaBOHAPYIIEHUIX, IPEeAyCMOTPEHHBIX CcT.cT. 5.39, 13.27, 13.28 Koxgekca
Poccutickoit ®enepanmu 06 aAMUHUCTPATUBHBIX [IPABOHAPYIIEHUIX [4].

[pyrue HOpMaTHUBHBIE I[IPABOBbIE AaKTbI, PETYAHPYIONIIMe OOIlleCTBEeHHbIE
OTHOIIIEHUsI B 00AaCTH CBA3U U HHGOPMAIUU, JAIOT BO3MOXKHOCTh WHUIIUHPO-
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BaTb KOHCTUTYIIHOHHYIO OTBETCTBEHHOCTDH IIyOAMYHBIX JOAKHOCTHBIX AHII, B da-
CTHOCTH, 3a HENOCTHXKEHUE 3allAaHUPOBAHHBIX PE3YABTATOB COIIMAABHO-3KOHO-
MUYECKOro pa3BUTHd cyObpekTa Poccutiickoit Penepariyiv, BKalodass YCTAHOBAEH-
HbIe T'OCyJapCTBEHHBIMH IIporpamMMmamMu cyobekTa Poccuiickoit deneparimu 1o-
Kazarean 3(PpPEeKTHBHOCTH HX peasnusanuu (ct. 29.1 demepasbHOro 3aKoHa OT
06.10.1999 No 184-d3 «O0 00X TPUHIIHUIAX OPTaHU3AINU 3aKOHOAATEABHBIX
(IpeacTaBUTEABHBIX) U HMCIIOAHUTEABHBIX OpPIaHOB TOCYAAapCTBEHHOH BAACTH
cyobekToB Poccutickoit @enepanum) [7]; HelleaeBoe pacxXoqoBaHUe OIOIZKETHBIX
CPeNCTB, IPOCPOYEHHYIO 33JOAKEHHOCTb MYHHIIUIIAABHBIX 00pa30BaHUM IO HC-
IIOAHEHUIO CBOUX [IOATOBBIX U (MAM) OIO/KETHBIX 00g3aTeAbcTB (I. 2 cr. 74.1, 75
denepaspHOro 3akoHa oT 06.10.2003 Ne 131-P3 «O06 00MIMX TPHUHIIHUIIAX OPraHU-
3allii MECTHOTO caMoyIipaBaeHUs B Poccutickoit Penepanum» [9] u ap.

[To HameMy MHEHUIO IIeAb 3aKOHOIATEAS COCTOHUT B 3aKpEIA€HUHU IIpaBa
rpaxknaH Poccuiickoit Penepaiiiil Kak yJacTBOBaTh B IIPUHSTHH BAACTHBIX pe-
LIeHUH, TaK OLIEHUBATH JOCTOBEPHOCTH MH(POPMAIINH OPTAHOB BAACTH O €€ Hes-
TeAbHOCTH. VIMEHHO aKTUBHOE BOBA€UYEHME I'pazKIaH II03BOAUT HE3aMeIAUTEAb-
HO BBIIBUTH MHHMbIE U IIPUTBOPHBIE PACXOAbl OI0MXKeTa, XUIeHHe OI0IKeTHBIX
CpPenCTB, COBEPIIIEHHOE IIPU BHEIUIHE IIOAHOM JIOKYMEHTAAbHOM COIIPOBOXKIEHUU
OroMKeTHOro (PUMHAHCUPOBAHUSA, HO (PAKTHUYECKOM HEBBIIIOAHEHUU pPadoT, mIpe-
OYCMOTPEHHBIX OIO/ZKETOB, a TaKKe IIOBTOPHOE BKAIOYEHMHE B OIOIKET paHee
BBITIOAHEHHBIX PaboT, B TOM YHCAE, COXPAHSIOIINX TapaHTUHHBIE CPOKH U HeE
UMEIOIINX NOCTOBEPHOr0 OOOCHOBAHUSA [IAS HUX IIPOHU3BOJCTBA, HEIIEAEBOE pac-
XO[I0BaHHE OIO/KETHBIX CPELCTB U T.[.

OpueHnTaliuda 1eaeii IpaBoOBOroO IIPOCBEIMIEHUS U IIPaBOBOI0 HHPOPMHUPOBA-
HUS Ha pPas3BUTHE IIPABOCO3HAHUS HaCEA€HHd BOOOIle, I'pakKAaH POCCUHCKOHN
denepanii — B OCOOEHHOCTH, Ha OLEHKY [AeITEAbHOCTH IIyOAWYHOH BAACTH,
pa3bsCHEHNE HCTOYHHUKOB HH(OPMAIIUH O AESTEABHOCTH BAACTel, BO3MOXKHO-
CTeH HCIIOAB30BaHUA O(PUIIMAABHOM HH(POPMAIIUU, aKTUBHOTO y4acTUd B IIyO-
AVYHBIX CAYIIAHUH AT HEOOIIyIIleHWsd HapyLIeHWN OI0OKeTHOTO 3aKOHOIATEAb-
CTBa, BBIIBA€HHE (PAKTHUECKOI'O IIOAOKEHHS Ha COOTBETCTBYIOLIEH TeppHUTO-
pun, TpebyeT mepecMoTpa OpPraHHU3AIlMOHHO-PACIOPAAUTEABHBIX IOKYMEHTOB
F'eHepaabHOU mpoKypatypbl PP 1 3T0, HECOMHEHHO, CTAHET AEHCTBEHHBIM PbI-
Jyarom B oOecIiedeHHUH HallMOHaABHOM 3KOHOMHYECKOM 0e30I1acHOCTH, 3aKOHHO-
CTU U aHTHUKOPPYIIIMOHHOCTHU B OI0/3KeTHOU cdepe.
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Analyzing the behavior, social status and age of persons who took part in
the riots at the end of January 2021, one should pay attention to the develop-
ment of legal literacy and legal awareness of citizens of the Russian Federation,
which has been repeatedly mentioned in the legal literature recently [12].

The development of the rule of law, the formation of a civil society and the
strengthening of national harmony in Russia require, as indicated in the Fun-
damentals of State Policy of the Russian Federation in the development of legal
literacy and legal awareness of citizens, approved. President of the Russian
Federation on 28.04.2011 No. Pr-1168, a high legal culture, without which
such basic values and principles of social life as the rule of law, the priority of
a person, his inalienable rights and freedoms, and ensuring reliable protection
of public interests cannot be fully realized [8].

Legal education, legal information, informing about the state of legality,
these forms of interaction of the prosecutor's office with the population are his-
torically established and tested, but the understanding of how fully the pro-
posed forms are used is ambiguous, whether the goals of this activity are ad-
justed and whether new conditions dictate the socio-economic, legal state of
Russia, their application in the public sector.

Practitioners in the vast majority believe that the goals of legal education and
legal information are to explain to citizens their rights, obligations and methods of
protection in order to prevent the population from committing offenses, which com-
plies with the requirements of the orders of the Prosecutor General of the Russian
Federation dated 02.08.2018 No. 471 “On the organization in the prosecutor's office
Of the Russian Federation work on legal education and legal information” [10],
dated 03/05/2018 No. 119 “On the organization of work in the prosecution bodies
of the Russian Federation to comply with the requirements of the Federal Law of
06/23/2016 No. 182-FZ “On the basics of crime prevention in the Russian Federa-
tion” [11], as well as informing the population about the state of legality, which is
essentially considered as a mirror image of preventive activities.

The specified order of the Prosecutor General of the Russian Federation
dated 02.08.2018 No. 471 “On the organization of work on legal education and
legal information in the prosecutor's office of the Russian Federation”, provid-
ing for eight main directions of informing the population, and the correspond-
ing form of the departmental statistical report with an open list, directly indi-
cates five special accounting directions and does not include in them the prob-
lems of legality in the budgetary sphere.

At the same time, the recognition of the sufficiency of this approach, in
our opinion, does not fully correspond to the present time, the political will of
the legislator, does not cover the legal tendencies of involving the population in
managing affairs in the state.

The Federal Law of 23.06.2016 No. 182-FZ “On the Basics of Crime Prevention
in the Russian Federation” referring the prosecutor's office to the subjects of crime
prevention, also names other state bodies, which additionally emphasizes the im-
plementation of the provisions of the law within the functional affiliation of the body
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[2]. It is known that the main purpose of the prosecutor's office is to ensure the le-
gality of the activities and legal regulation of federal executive bodies, the Investiga-
tive Committee of the Russian Federation, representative (legislative) and executive
bodies of the constituent entities of the Russian Federation, local self-government
bodies, military administration bodies, control bodies, their officials, and further,
governing bodies and heads of commercial and non-commercial organizations.

Consequently, it is possible to assert that today it is not enough to explain
to the population, citizens of their social, economic rights and the guarantees
provided by law, legal responsibility, informing about the state of legality, as
a pre-emption of the commission of offenses by them and in relation to them.
Anti-corruption legislation requires the activeness of society, public control to
identify illegal acts in public authorities. The budgetary sphere is classified as
one of the most exposed to corruption.

In Art. 6 of the Budget Code of the Russian Federation stipulates that the
budget reflects national economic security, serves as economic support for the
tasks and functions of the state and local self-government [3], and by virtue of
the provisions of Art. 2, 18 of the Constitution of the Russian Federation, the
fundamental task of the state are to observe and protect the rights and free-
doms of man and citizen [1]. They determine the meaning, content and applica-
tion of laws, the activities of the legislative and executive authorities, local self-
government. Budget financing provides an appropriate level of social guaran-
tees and payments to the population, economic support for socially significant
non-commercial and commercial activities.

The active involvement of Russian citizens in the management of state and
public affairs can be regarded as a certain guarantee of ensuring law and order
and legality. The legislator provides for mandatory openness for the public of
information on the budgets of all levels of the budget system and the budget
process (Article 34 of the RF BC).

Public hearings are held on the draft budget of the constituent entity of
the Russian Federation and the annual report on the execution of the budget of
the constituent entity of the Russian Federation in accordance with Art. 26.13
of the Federal Law of 06.10.1999 No. 184-FZ “On the General Principles of Or-
ganization of Legislative (Representative) and Executive Bodies of State Power
of the Constituent Entities of the Russian Federation” [7]. The draft budget of
the constituent entity of the Russian Federation, the law on the budget of the
constituent entity of the Russian Federation, the annual report on the execu-
tion of the budget of the constituent entity of the Russian Federation, quarterly
information on the progress in the execution of the budget of the constituent
entity of the Russian Federation, as well as the number of state civil servants of
the constituent entity of the Russian Federation and employees of state institu-
tions of the constituent entity of the Russian Federation with indicating the ac-
tual costs of their maintenance are subject to official publication in accordance
with Art. 26.13 of the Federal Law of 06.10.1999 No. 184-FZ “On the General
Principles of Organization of Legislative (Representative) and Executive Bodies
of State Power of the Constituent Entities of the Russian Federation” [7].

Federal Law No. 131-FZ of 06.10.2003 “On the General Principles of Organiza-
tion of Local Self-Government in the Russian Federation” contains similar rules on

96



A.€. Aesepera (Gkavkora) IIpokypaTypa H rpaxaane Poceriickort Mdepepatt...

public hearings and public discussions (Article 28) [9]. At the same time, the leg-
islator provides for a mandatory public discussion of procurement (Article 20
of the Federal Law of 05.04.2013 No. 44-FZ “On the contract system in the
field of procurement of goods, works, services to meet state and municipal
needs”), etc. [6].

In general, the Federal Law of 09.02.2009 No. 8-FZ “On providing access
to information on the activities of state bodies and local self-government bo-
dies” prescribes informing the population about the activities of state bodies
and local self-government bodies [5].

The role of the prosecutor's office in compliance with the requirements of
the law by public authorities on informing the population is emphasized by re-
ferring to the exclusive jurisdiction of the prosecutor's office cases of adminis-
trative offenses provided for in Art. 5.39, 13.27, 13.28 of the Code of Adminis-
trative Offenses of the Russian Federation [4].

Other normative legal acts regulating public relations in the field of com-
munications and information make it possible to initiate constitutional respon-
sibility of public officials, in particular, for failure to achieve the planned re-
sults of socio-economic development of the constituent entity of the Russian
Federation, including the indicators of the effectiveness of their implementation
established by state programs of the constituent entity of the Russian Federa-
tion (Article 29.1 of the Federal Law of 06.10.1999 No. 184-FZ “On the General
Principles of Organization of Legislative (Representative) and Executive Bodies
of State Power of the Constituent Entities of the Russian Federation”) [7]; mi-
sappropriation of budget funds, overdue debts of municipalities for the fulfill-
ment of their debt and (or) budgetary obligations (clause 2 of article 74.1, 75 of
the Federal Law of 06.10.2003 No. 131-FZ “On general principles of organizing
local self-government in the Russian Federation” [ 9] and others.

In our opinion, the goal of the legislator is to consolidate the right of citizens of
the Russian Federation both to participate in the adoption of power decisions,
and to assess the reliability of information from the authorities about its activities.

It is the active involvement of citizens that will immediately reveal the im-
aginary and feigned budget expenditures, embezzlement of budget funds,
committed with outwardly full documentary support of budget financing, but
the actual failure to complete the work stipulated by the budgets, as well as the
re-inclusion of previously completed work in the budget, including those that
retain warranty terms and not having reliable justification for their production,
misappropriation of budget funds, etc.

Orientation of the goals of legal education and legal information on the de-
velopment of legal awareness of the population in general, citizens of the Rus-
sian Federation — in particular, on the assessment of the activities of public au-
thorities, clarification of sources of information about the activities of the authori-
ties, the possibilities of using official information, active participation in public
hearings for preventing violations of budget legislation, identifying the actual situ-
ation in the relevant territory, requires a revision of the organizational and admin-
istrative documents of the General Prosecutor's Office of the Russian Federation
and this, undoubtedly, will become an effective lever in ensuring national econom-
ic security, legality and anti-corruption in the budgetary sphere.
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A\ TCOPCHHI
B CHCTEME MYHHLHMAABHOTO YIPABAENHSA

A.P. Tadypoga”

AHHOTamus. B craThe pacCcMaTpUBaeTCs BO3MOXKHOCTBL IHepenadr (PyHKIIUH My-
HUIIMIIAABHOTO 00pa30BaHUS HA AyTCOPCHUHT IOPUAUYECKOMY AHWILY, HCCAELYETCS COBpe-
MEHHOE POCCHICKOE 3aKOHONATEABCTBO, OIIPEACASIIOTCS OTAEABHBIE IIPOTUBOPEYHs B PEry-
AMIDOBAHHUH, paCCMaTPHBAaETCsl MHOCTPAHHBIM ITOAXON K ayTCOPCHHTY MYHHUIIHMIIAABHBIX
PYHKITHH.

KAloueBBI€ CAOBA: MYHUIIUIIAABHOE ITPABO, (PYHKIIMU MYHHUIUIIAAUTETA, ayT-
COPCHHT.

YTCOPCHHT (0T aHrA. — outsourcing: (outer-source-using) HCIIOAB-

30BaHHE BHENIHEro UCTOYHHKA U/UAM pecypca) — mepemada IOpHU-

OUYECKUM AWIIOM (OpraHu3aliyeli), Ha OCHOBaHUU [IOT0BOpa, OIpe-

NeA€HHBIX BUZIOB UAM (PYHKIIUY COOCTBEHHOM HEOCHOBHOMU [eSTEAb-

HOCTU (PUBHUYECKOMY HAU IOPUIUYECKOMY AUILY, AEHCTBYIOIMM B OII-
peneAeHHOM KOHKPETHOH 00AaCTH.

AyTCOPCHUHT — HOBBIH HHCTHUTYT MYHHUIIUIIAABHOTO YIIPaBAE€HHUS, B KOTOPOM
€r0 OCHOBHOM IIEABIO SIBASIETCH ITOBBINIEHHE 3(PPEKTUBHOCTH OEATEABHOCTHU OP-
TaHOB MECTHOTO CaMOYIIPaBACHUA (MyHUIIUIIAABHOM BAACTH), IIOBBIIIIEHUE Kade-
CTBa NPEAOCTAaBACHUS MYHHIIUIIAABHBIX YCAYT W CHHKEHHE H3IEPKEeK Ha HX
okazaHue. HeoOxomguMoOCTh IlepenaBaTh 4acTb I'OCYAapCTBEHHBIX (PYHKIIUH da-
CTHBIM AHIIaM, ObIAa CBsI3aHa AUOO0 C OoabIel 3PpPEKTUBHOCTBIO JOCTUTAEMBbIX
PE3YABTATOB AEATEABHOCTH TAKHUX AHWI], AHOO C HEBO3MOXKHOCTBIO I'OCYyJapCTBOM
BBITIOAHUTH OT/I€AbHbIE (OYHKIIMH B IIOAHOM OO'bEME.

BnepBbie MHCTUTYT ayTCOPCHHTa OblA BBeAeH B 3aKoHomatTeAbcTBO CIIIA
B 80-X romax ITpOIIAOTO BEKa, U IIOAYIHA Hanboaee NIMPOKOe IIPHUMEHEHHE K Ha-

" F'adypoBa [Jagna PanukoBHa, cryneHT 1 Kypca Mmarucrpatypsl UHcTHTyTa npaBa Barn-
KHPCKOTO IOCYZapCTBEHHOIro yHHBepcuTera. E-mail: vainbaumll@mail.ru. Hay4yssid pykoBo-
muteab — KomapoB Cepre#i AAeKCaHAPOBHY, Ipodeccop Kadeaphl TEOPHU TOCydapCTBa
u npaBa MHcTuTyTa npaBa BamKHpCKOro rocyaapCTBEHHOI'0 yHUBepcuTeTa, npesunaeHT MOO
«MexperroHasbHad accolpallug TEOPETHKOB rocyJapcTBa M IIpaBar, AOKTOP IOPUANYECKHX Ha-
VK, npodeccop. E-mail: SVKomarov2008@yandex.ru (Poccus, r. Yda).
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crogmemy BpemeHu B CIIA u ®paHINM, XOTd HEKOTOPhIE CTPaHbl OTKA3aAHCH
OT HETO B CBH3H C HeyAa4yHBbIM onbIToM IIpuMeHeHus [10]. B poccutiickoit mpaBoBoi
JOEHUCTBUTEABHOCTH TEPMHH «aQyTCOPCHUHI» IIOSIBUACH BMECTE C TEPMHUHOM «TOCydap-
CTBEHHAas (MyHHUIIUIIaAbHAad) ycayra» [14] B koHIle 1990-X ronoB, ogHAKO IIIMPOKOE
obcyzKIeHue ayTCOpPCHUHra Hadaaoch B cpeauHe 2000-x ¢ mpuHATHEM «KOHIIETIINHT
aIMUHHCTpaTUBHOU pedopmbl B Poccuiickott Penepamun B 2006-2010 rro» [4].
C Tex mop nepegada MyHUITUIIAABHBIX YCAYT Ha ayTCOPCHHT CTara IIPOU3BOIUTHCSI
foaee YacTo, HO OTHAEABHBIE CAOXKHOCTU IIPABOBOTO PETyAUPOBAHUS, 3aTPYIHIIO-
III1€ IPUMEHEHHE UHCTUTYTa ayTCOPCHUHTa, BO3HUKAIOT I10 CEH [IEHb.

MHeHHe HCCA€NOBATEAEH IIO TIOBOAY OIIPEAEACHHS ayTCOPCHUHIa HEOIHO-
3Ha4YHO. BOABIIMHCTBO MBITAIOTCH €TI0 CY3UTh A0 Hepeaadyd TPEThEMY AUILy UC-
KAIOYHUTEABHO BTOPOCTEIEHHBIX (PYHKIIUM, HEOOXOAUMBIX IAS BBITIOAHEHUSI OC-
HOBHOH [14]. Ha Hamr B3ragn, HE CTOUT OTCTYIIATh OT BBIPAOOTAHHOTO 3apyOesk-
HOM NPaKTHUKOM I10X0/a, COTAACHO KOTOPOM Ha ayTCOPCHHT MOXKHO IIepeaaBaThb
KaK OCHOBHBIE, TaK U BTOpPOCTeIleHHble (pyHKIUU [10], IO3TOMY MBI COTAACHBI
C T€eMH, KTO OIpeneAdeT ayTCOPCHUHTI LIIUPOKO — 3TO «Ilepefada opraHusanuei
OIIpeneA€HHBIX (PYHKIIUY APYyrod KOMIIaHUHU, CIIEIIHaAU3UpYIolIlelicd B COOTBET-
cTBytoied ceper [9]. Ilepenauya pyHKIIME Ha ayTCOPCUHT IT03BOAIET OIITHUMU-
3UpPOBaTh PaCcXO/loBaHUE OIOMXKETHBIX CPEACTB (KaK MHHHMYM, OTIaaaeT HeoOo-
XOAUMOCTE CO3/JaHUE OTIAEABHOTO pabodYero MecTa), MOBBINIAET Ka4eCTBO OKa3bI-
BaeMoU ycayTd. [IpakTuKa WHOCTPAHHBIX NOCyJapCTB IIOKA3bIBAET, UTO 3a CYET
BHEAPEHUI M€XaHH3Ma ayTCOPCHHIA, BO3MOXKHO COKOHOMHUTH oT 10 mo 50 %
OroKeTHBIX cpencts [13].

C npaBoBO¥ TOYKHU 3p€HUSsI, CYLIECTBYIOT ABa BHAA ayTCOPCHHTA.

1. AyTcopcuHT, He CBA3aHHBIN C mepenadeil BAAQCTHBIX IIOAHOMOYHH MyHU-
UIIAAUTETA, & HallpaBACHHBIN Ha BBIIIOAHEHUE OIIPENEACHHOM 3a/1aydl JOAsSl OKa-
3aHHsS 0oA€e Ka4eCTBEHHOM YCAYTM CaMHUM MYHHIIHUIIAAUTETOM. PaHee MBI IIpH-
BOJOMAU IIPUMEDP, YTO B JOKTPHHE BCTpPeYaeTCd IIO3UIIHS, CBOAAIIAd ayTCOPCHUHT
10 POCCHUHCKOMY IIpaBy TOABKO K 3TOMY BUAY ayTCOPCHUHIA, YTO CYIIECTBEHHO
OrpaHUYUBAET IIOHMMaHHUE MHCTUTyTa. [[pUMEpPOM MOIKET CAYKHTH yOOpKa II0-
MELIEHUHN B LIKOAE, IEpeNaHHas Ha ayTCOPCHUHT. [laHHas ycAyra, oKka3blBaeMasd
YaCTHBIM AHWIIOM, HEe 3aTparuBaeT KadecTBa KOHEYHOM yCAYTH HaIIpsSMYyl0, HO
COILyTCTBYET €€ BBIIIOAHEHUIO. [[aHHBIM BUJ ayTCOPCHHTa HE BBIZbIBAET KaKHUX-
Anbo mpobaeM M peasusyeTcs dYepe3 roc3akas (OTAEABHBIMU T'pazkJaHCKO-IIpa-
BOBBIMU-JOTOBOPaMH).

B Pecnybamke BamkopTocTaH ero Ha4aAuW HCIIOAB30BATh OJOBOABHO JABHO:
B 2016 r. MHOTHE yYpexRAeHUS 00pa30oBaHUA YK€ OPTaHU30BBIBAAH TaKHUM O0-
pasoMm yOOpPKy U MUTAHUE; YIPEKIECHUT KYABTYPbI PecriybAMKY mmepegasu BTOPO-
CTEIEeHHblE ITIOAHOMOYUS Ha ayTcopcHHT ¢ 2017 r., a yupekaeHHUs COLMaAbHOM
danmTel ¢ 2018 r. [8]. [IpeumyiiecTBa ayTCOPCHUHTAa JAaHHOTO BHUAA 3aKAIOYAIOT-
Cd B TOM, YTO PYKOBOIUTEAI0 MYHUIIHUIIAABHOTO 00pa3oBaHUs (MAHM MYHHIIH-
HaAbHBIX VUPEXOEHUM) HE HYKHO OPraHU30BbIBATH OTAEAbHBbIE HaIlpaBACHULA
[OESITEABHOCTH CaMOCTOSITEABHO, 8 MOXKHO COCPENOTOYUTHCS Ha BBIIIOAHEHHU OC-
HOBHOM (PYHKITUHU.

2. AyTCOpCHUHT C mepenadedl BAACTHBIX ITOAHOMOYUHN. [[aHHBINM BU ayTCOP-
cuHra nmeetrcs Bo @pannum u CIIA, mpuyeM He CyHIeCTBYyeT KaKUX-AHMOO orpa-
HUYEHUH U OH PEaAHU3yeTCd C IIOMOIIBI0 YaCTHO-TOCYAApPCTBEHHOI'O (MYHHIIH-
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IaABHOIO) ITapTHepCTBa (KoHIeccuu). HeoOXoauMo pacCMOTPETh ero IIpuMeHe-
Hue B Poccuu 6oaee monpoOHO BBUAY HEOMHO3HAYHOI'O PETYAUPOBAHUS.

[IBe HOPMBI-Ae(PUHUIINN yCTaHABAWBAIOT Pa3HbBIN IlepedyeHb AHUI], KOTOpPbIE
MOTYT OCYILIECTBASITH MYHHUIIUIIaAbHBIE yCAyTH: ab3. 32 cr. 6 BromxkeTHOro KO-
nekca Poccuiickoit denepanuu (masee — BK P®) [1] cpenu aun, KoTopble MOTYT
peasn30BbIBATh I'OCYAAaPCTBEHHBIE YCAYTH, IIEPEYHCASIET IOPUAUYECKHUX AUILL, €C-
AW 3TO IIPEAYCMOTPEHO 3aKOHOM, TO €CTh II03BOASIET PE€aAM30BaTh AyTCOPCHHT;
n. 2 cr. 2 PenepaasbHoro 3akoHa «O6 opraHu3alliy IIPELOCTABAEHUS T'OCYyAapCT-
BEHHBIX U MYHUIIMIIAABHBIX ycAyD» (masee — 3 «O MyHHUIIMIIAABHBIX YCAyTax»)
[3], cpenn uCHIOAHUTEAEH MYHHIIMIIAABHBIX YCAYT HE YIIOMHHAET IOPUANYECKHUX
AWI], TO €CTh JAHHBIM 3aKOH HE€ II03BOASIET IIepefaTh Ha ayTCOPCHUHT MYyHHIIH-
HaAbHbIE YCAYTH. Bommpoc 0 COOTHOIIIEHUM NaHHBIX HOPM B CyneOHOM mpaKTHKe
He ITogHUMaAcd, 6oaee TOro, Jallle BCEro yKa3aHHbIe HOPMBI IIPUMEHSIOTCH BMe-
cTe, T.K. He IIPOTUBOpeYaT APYT APYTY HHU B Y€M, KPOME IIPHUIIHCKH O IOPHUIUYE-
ckoM aulile B bK PP.

Ha nmamr B3ragn, coraacHo cr. 1 BK PO u cr. 1 &3 «O MyHHIIMTIAABHBIX yC-
AyTax», KOTOpPbIE YyCTAHABAWBAIOT PETYAUPYEMbIE€ 3aKOHOM ITpaBoOTHoOIIeHuda, BK
HampaBAe€H Ha 0Ooaee HOIMPOKOE MPHUMEHEHHE — PEryAupoOBaHHE YyYaCTHHUKOB
OIO/I3KETHBIX OTHOIIEHUH II0 aKKYMYAWPOBAHUIO, PACIPEAEACHHUIO U PacXog0Ba-
HUIO JAEeHEXHBbIX (POHIO0B, Toraa Kak 3 «O MyHHUIIUIIAABHBIX YCAyrax» Ha pPery-
AWPOBaHUE IIPEAOCTAaBACHUS MYHUIIUIIAABHBIX YCAYT.

WupIMU cAOBaMH, IpUMEHEHUe NpUHIUIIA lex specialis derogat lex generali
IIPUBOAUT HAC K BbIBOAY, YTO ayTCOPCHHT HE AOIIyCTUM, T.K. CIIEIIHAaABHBIH 3a-
KOH (3 «O MyHUIIMIIAABHBIX yCAyTax») HE COAEPKHUT TakKoro momylneHud. Mme-
eTcd MHad Touka 3peHusd, 4yTo BK B puHaHCcoBoO# cdepe aBageTcd CreliasbHbIM
3aKOHOM IIO OTHOIIEHHIO KO BCEM OCTAABHBIM, IIO3TOMY ayTCOPCHUHT B (PHHAHCO-
Bol cdepe momyctuM [14|. Ha Ham B3ragn, HET IMOAUTHUKO-IIPAaBOBBIX OCHOBA-
HUU [OIIyCKaTh TakKoe IpouTeHHe 3akoHa. PuHaHcoBadg cdhepa HUYEM HE OTAU-
JaeTcsd OT MHBIX chep peasnsaliuy roCyapCTBEHHOH (PYyHKIIMY MyHHUIIUIIAANTE-
TOM, YTOOBI IIPEIOCTABAATH 3/I€Ch IIPAaBO Ha AyTCOPCHHT U HE IIPEIOCTaBAATH
€ro B UHBIX chepax.

A naabHEHIIero pacCMOTpeHUd IPOOAEMBI HYKHO IIOSICHUTDH CAE€IYIOIINH
MOMEHT. BbIlloaHeHNe paboT U OKa3aHHE YCAYT OXBATHIBAIOTCS OAHHUMH M TeMH
K€ HopMaMHU 3akKoHomaTeabcTBa: cT. 6 BK u cr. 2 ®3 «O MyHHUITUIIaABHBIX YCAY-
rax», TO €CTh II0 CMBICAY NAaHHBIX HOPM, BBIIIOAHEHHE pabOT HeAb3s IeperaBaThb
TpeThbUM AHULIaM. HecMoTpa Ha TO, YTO PETYAHNPOBAHUE OCYILECTBASIETCH OJHUMU
U TEMHU K€ HOpPMaMH, CACAYET pa3AudaTh IIOHATHL: yCAyTa — PE3YABTAT AE€ATEAD-
HOCTHU, IPUHOCSIIUY IIOAB3Y OIIPEAEACHHOMY KPYTY AUIL (OOpaTUBIIEMYCS AUWILY)
(bnbamoTeuHOE OOCAYyKMBaHUE, OPraHU3aIlNd ITOAYYEHHUS IITKOABHOTO OoOpa3oBa-
HU4); paboTta — pe3yAabTaT NedTEABHOCTH, IIPHUHOCHIIMNHN I1I0AB3Y HEOIIpeqeAeHHO-
My KpPyTy AHUIL (0AQroyCTpOHCTBO TEPPUTOPUH, CTPOUTEABCTBO JOPOTH) — JAaHHOE
TOAKOBaHHE MIOATBEPKAaeTCda mo3uliuell Munucrepcrsa (pHaHCOB [6].

PaccmoTpuM poccuiickoe 3aKOHOOATEABCTBO, Kacalollleecs BOIIPOCOB ayT-
copcuHra. denepanbHblii 3aKOH «O rocy1apCTBEHHO-4aCTHOM IIapTHEPCTBE, My-
HULUIIAABHO-4aCTHOM HapTHepcTBe B Poccuiickol denepaniii 1 BHECEHHUHU H3-
MEHEHUH B OTJEeAbHBbIE 3aKOHOMATeAbHbIe akThbl Poccutickoit deneparm» (qasee —
®3 «O T'4ID) [2] mpsaMmo mpemycMaTpHUBaeT BO3MOXKHOCTBL Hepenadu (PyHKIIUH
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MYHHUIIUIIAAUTETA II0 peasn3aliii paboT TPEThEMY AUILY — IOPHUINYIECKOMY AHILY,
Ha ayTCOPCHUHT. MIHTepeCHbIM BAFETCS TO, UTO PaHee CAEAaHHBIN BBHIBOJ HE IIO-
3BOASIET OOBSICHUTBH 3aKOHHOCTH JaHHOTO IToAaokKeHUs — BK He mpuMeHUM B naH-
HOM CAydYae, T.K. Pedb He HAeT 0 PUHAHCOBOH ciepe, IoaToMy 3aKOHOM «O My-
HUITUIIAABHBIX YCAyTax» HE pa3pelleH ayTCOPCHHT B JaHHOM KOHTeKcTe. B To ke
BpeMd, cyAeOHad IpaKTHKa IIPU3HAET CYIIEeCTBOBaHHE MYHHIIHUIIAABHO-IIPaBO-
BBbIX JOTOBOPOB, IIO3TOMY ayTCOPCHHT, paszpeieHHbI 3 «O ['YIl» xoTh B mpo-
TUBOpEYUT CT. 2 ®3 «O MyHUIIUNIAABHBIX YCAyrax», yCTaHaBAUBaeT 3aKOHHOCTh
ayTCOpPCHHIra B JaHHOM KOHTeKcTe. [loaTBepxKaeHHeM NaHHOTO Te3uca U CBHUJE-
TEABCTBOM aKTUBHOTO Pa3BHUTHS ITIApPTHEPCTBa B cepe obpazoBanud [11, c. 154—
176] moxkeT caykuthb [IncekmMo MunHoO6pHayku PP «O mpuMeHEeHUH MeXaHH3MOB
4aCTHO-TOCYyapCTBEHHOIO IIapTHEPCTBa B cdepe oOpazoBaHuUs» [7].

JlaanpHeHIIIee nccaeOBaHHE BO3MOXKHOCTH ayTCOPCHHTa IIPUBEAET HAC K 4. 3
cT. 15 ®3 «O 3auure KOHKYpPEHIIMN», TI€ CKa3aHOo, YTO COBMeIlleHUE (PyHKIIUHU
OPTaHOB MECTHOTO CaMOYIIPaBA€HUS U (PYHKIIHUH XO3gHCTBYIOUIHNX CyOBHEKTOB
HeaoIlycTUMo. Ha ocHOBaHUM JaHHOM CTAThU HEKOTOPBIE HCCAENOBATEAH OTME-
4aloT, UTO Ilepefada Ha ayTCOPCHHT (PYHKIIMM IIyOAMYHO-IIPABOBOrO oOpa3oBa-
HUS HEIOOIIyCTUMAa: «IIPEAMETOM T'OCYIapCTBEHHOI'O KOHTPaKTa HE MOXKET ObITH
BBITIOAHEHHE PabOT M OKa3aHHE YCAYT, COCTaBASIONIUX (PYHKIIMM HAW YacThb
dyHKIIMH rocyzapcTBeHHOro opraHa» [12]. CaemyeT OTMETHTH, YTO BaKHO IIO-
HUMAaTb COOTHOLIEHHE MYHHUIIMIIAABHBIX YCAYT U (PYHKIIUH: (PYHKIIUU SIBASIOTCS
MOHATHEM Ooaee OOIIMM (MOKHO BBIAEAUTH KOHTPOABHO-HAA30pHBbIE (PYHKITUU,
dYHKIIUU 110 YIIPABAEHUIO UMylIecTBOM) [16], mO3TOMYy maHHOE yTBEPKAEHUE HE
oTpazkaeT NeHCTBUTEABHOTO ITOAOKEHUs nea. Hamu paHee 6bIA0 ITOKA3aHO, 4TO
PaboThI, KOTOPhIE TAKXKE SABASIIOTCS (PYHKIIMSAMH IIyOAMYHOIo obpa3oBaHUsd, B CO-
orBercTBUH ¢ HOopMamu D3 «O I'Ily, nepemarorcd. [aHHBIN caydall aBAIETCH
HCKAIOYEHHEM U3 CT. 15 «O 3aimTe KOHKYPEHIIUN», T.K. MyHHUIIUIIAABHO-4aCTHOE
IIapPTHEPCTBO IIPEAYCMOTPEHO PeaePasbHbIM 3aKOHOM.

HccaenoBaHre 3aKOHOOATEABHOIO MaTepHasa II0Ka3as0, 4YTO CYIIECTBYIOT
OIIPEICACHHBIE IIPOTHBOPEYHS B PETYAUPOBAHHUU ayTCOPCHUHTA. AYTCOPCHHT
paspelIeH B OIPEAEACHHBIX CAyYasX: IPAMO IIOMMEHOBaHHEBIE B 4. 3 cT. 15 &3
«O zamure KoHKypeHUun», B ©3 «O I'MIl». Ha Hamn B3rasn, caegyeT U3MEHUTH
nepunuio 3 «O MyHUIIUITIAABHBIX yCAyTax» U H00aBHUTH HOPMBI 00 ayTcop-
cuHre, T.K. BK He gaBageTcsa crieliiasbHBIM 3aKOHOM.

Ecan BepHYTBbCS K aHaAW3y BOCIIPHUHSTOM HaMH MOJEAU peasHu3alluu ayT-
COpCHHTA, TO CTOUT O0pPaTUTh BHUMAaHHE Ha 3apybeskHbIH onbIT. PpaHIy3cKas
MOZIEAb BBIAEASIET ayTCOPCHUHT IIyOAMYHON CAY’KOBI M ITIyOAWYHBIX padot. B mep-
BOM M BTOPOM CAyYae, Ha ayTCOPCHUHT IepenaroTcs (PYHKIINH, BBIIIOAHAEMBIE
MYHHUIIUIIAAUTETOM, OLHAKO IIEePBBIN IIpencTaBAsieT coboil (DyHKIIHIO Ilepemadu
YaCTHOMY AMILy ITyOAMYHOH BAACTH, OCYILIECTBA€HHE KOTOPOH IIPHHOCHUT €My [0-
X0/, a BTOPOH MO3BOASIET BBIMOAHATH (PYHKIIMHM II0 peasu3alivu npoektoB [10],
TO €CTh SBASIETCS aHAAOI'OM POCCHMCKOrO MYHHUIIUIIAABHO-YaCTHOI'O ITapTHEPCT-
Ba. TakuMm o0pa3zom, HepBbIH BapHaHT, Ileperada MYHHUIIUIIAABHBIX YCAYT Ha
ayTCOPCHHT, HenmoltyctTuMa. OT4acTH 3TO OIpaBAaHO, B JOKTPHUHE BbICKAa3bIBa-
AOCH MHEHHE, YTO ayTCOPCHUHT TPeOyeT KOHTPOAS: MYHUIIUIIAAUTETHI HE OAYKHBI
«cOpachIBaTh» (PYHKIIMH Ha TPETBUX AHIl; a KadeCTBO YCAYT HE MOAKHO YXYI-
matbced [15].
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Bo3MoxkHO, y4UTBIBas 9TO OIpaHUYEHME, ObIA CO3/1aH IIepedeHb roCyaapCT-
BEHHBIX YCAYT (YCAYT B Y3KOM CMBICAE: HellepeaaBaeMbIx yHKINH) [S5]. Heobxo-
AUMO OTMETUTD, YTO raaBa 4 ®3 «O MyHUIIUIIAABHBIX YCAyTax» IIpeaycMaTpuBa-
€T CO3laHHE€ MHOTO(PYHKIIMOHAABHBIX IIEHTPOB, KOTOPHIM II€PENal0TCs MYHUIIU-
aAbHbIE YCAYTH — IIOYEMY OTO HE€ SBASIETCS ayTCOPCHHIOM? MHOTOYHKIIHO-
HaABHBIY IIEHTP SBAGETCH HEKOMMEPYECKHUM AWIIOM U CO30aE€TCsl CAMOCTOSTEAb-
HO MYHHUIMIIAAUTETaMH, IIO3TOMY, Ha HAIll B3TAS[, peasnu3anus (PyHKIUH My-
HUITUIIAAUTETOM TaKHM 00pa3oM PEryAHUPYETCS MHCTUTYTaMH MEXKMYHUIIUIIAAb-
HOT'0 U T'OCYyZapCTBEHHO-MYHHUIIUIIAABHOT'O COTPYyAHHUYECTBA.
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Outsourcing in the municipal management system
Dayana R. Gafurova’

Annotation. The article discusses the possibility of transferring the functions of
a municipal entity to outsourcing to a legal entity, examines modern Russian legisla-
tion, identifies individual contradictions in regulation and examines a foreign ap-
proach to outsourcing municipal functions.

Key words: municipal law, functions of the municipality, outsourcing.

Outsourcing (from the English — outsourcing: (outer-source-using) use of an
external source and / or resource) is the transfer by a legal entity (organization),
on the basis of an agreement, of certain types or functions of its own non-core ac-
tivities to an individual or legal entity acting in a certain specific area.

Outsourcing is a new institution of municipal government, in which its
main goal is to increase the efficiency of the activities of local governments
(municipal authorities), improve the quality of the provision of municipal ser-
vices and reduce the costs of their provision. The need to transfer part of state
functions to private individuals was associated either with the greater efficiency
of the achieved results of the activities of such persons, or with the inability of
the state to perform certain functions in full.

For the first time, the institution of outsourcing was introduced into the
US legislation in the 80s of the last century, and has received the most wide-
spread use by now in the United States and France, although some countries
have abandoned it due to poor application experience [10]. In Russian legal re-
ality, the term “outsourcing” appeared together with the term “state (municipal)
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service” [14] in the late 1990s, but wide discussion of outsourcing began in the
mid-2000s with the adoption of the “Concept of Administrative Reform in the
Russian Federation in 2006-2010” [4]. Since then, the transfer of municipal ser-
vices to outsourcing has become more frequent, but certain difficulties of legal
regulation that make it difficult to use the institution of outsourcing still arise.

Researchers are controversial on the definition of outsourcing. Most are
trying to narrow it down to the transfer to a third party of exclusively second-
ary functions necessary to perform the main one [14]. In our opinion, one
should not deviate from the approach developed by foreign practice, according
to which both main and secondary functions can be transferred to outsourcing
[10], therefore we agree with those who define outsourcing broadly — it is “the
transfer of certain functions by an organization to another company, specializ-
ing in the relevant field” [9]. The transfer of functions to outsourcing allows you
to optimize the spending of budget funds (at least, there is no need to create
a separate workplace), and improves the quality of the service provided. The
practice of foreign countries shows that by introducing an outsourcing me-
chanism, it is possible to save from 10 to 50% of budget funds [13].

From a legal point of view, there are two types of outsourcing.

1. Outsourcing, not related to the transfer of power to the municipality,
but aimed at performing a specific task to provide a better service by the muni-
cipality itself. Earlier, we gave an example that the doctrine contains a position
that reduces outsourcing under Russian law only to this type of outsourcing,
which significantly limits the understanding of the institution. An example is
an outsourced cleaning service for a school. This service provided by an indi-
vidual does not directly affect the quality of the final service, but accompanies
its implementation. This type of outsourcing does not cause any problems and
is implemented through a government order (by separate civil law contracts).

In the Republic of Bashkortostan, they began to use it quite a long time
ago: in 2016, many educational institutions have already organized cleaning
and meals in this way; cultural institutions of the Republic have transferred sec-
ondary powers to outsourcing since 2017, and social protection institutions since
2018 [8]. The advantages of this type of outsourcing are that the head of the mu-
nicipality (or municipal institutions) does not need to organize individual areas of
activity independently, but can concentrate on performing the main function.

2. Outsourcing with the transfer of power. This type of outsourcing is availa-
ble in France and the USA, and there are no restrictions and it is implemented
through a public-private (municipal) partnership (concession). It is necessary to
consider its application in Russia in more detail due to ambiguous regulation.

Two definitional norms establish a different list of persons who can provide
municipal services: par. 32 Art. 6 of the Budget Code of the Russian Federation
(hereinafter — the BC RF) [1] among the persons who can sell public services, lists
legal entities, if provided by law, that is, allows you to implement outsourcing;
clause 2 of Art. 2 of the Federal Law “On the Organization of the Provision of State
and Municipal Services (hereinafter — the Federal Law “On Municipal Services”)
[3], does not mention legal entities among the providers of municipal services,
that is, this law does not allow outsourcing of municipal services. The question
of the correlation of these norms in judicial practice was not raised, moreover,
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most often these norms are applied together, since do not contradict each other
in anything, except for the registration of the legal entity in the BC RF.

In our opinion, according to Art. 1 of the BC RF and Art. 1 of the Federal Law
“On Municipal Services”, which establish legal relations regulated by law, the BC
is aimed at wider application — regulation of participants in budgetary relations for
the accumulation, distribution and spending of funds, while the Federal Law
“On Municipal Services” is aimed at regulating the provision of municipal services.

In other words, the application of the lex specialis derogat lex generali
principle leads us to the conclusion that outsourcing is not acceptable because
a special law (Federal Law “On Municipal Services”) does not contain such an
assumption. There is another point of view that the bookmaker in the financial
sector is a special law in relation to all others, therefore outsourcing in the fi-
nancial sector is permissible [14]. In our opinion, there are no political and le-
gal grounds to allow such a reading of the law. The financial sphere is no dif-
ferent from other spheres of the implementation of the state function by the
municipality, in order to provide here the right to outsourcing and not to pro-
vide it in other areas.

For further consideration of the problem, the following point should be
clarified. The performance of work and the provision of services are covered by
the same legislation: Art. 6 BC and Art. 2 of the Federal Law “On Municipal
Services”, that is, within the meaning of these norms, the performance of work
cannot be transferred to third parties. Despite the fact that regulation is car-
ried out by the same norms, the following concepts should be distinguished:
service is the result of an activity that benefits a certain circle of persons (the
applicant) (library services, organization of school education); work is the result
of activities that benefit an indefinite circle of persons (landscaping, road con-
struction) — this interpretation is confirmed by the position of the Ministry of
Finance [6].

Consider the Russian legislation on outsourcing issues. The Federal Law
“On Public-Private Partnership, Municipal-Private Partnership in the Russian
Federation and Amendments to Certain Legislative Acts of the Russian Federa-
tion” (hereinafter — the Federal Law “On PPP”) [2] directly provides for the pos-
sibility of transferring the functions of the municipality to implement work to
a third party — to a legal entity, for outsourcing. It is interesting that the pre-
viously made conclusion does not allow explaining the legality of this provision —
the BC is not applicable in this case, since we are not talking about the finan-
cial sector, therefore, the law "On municipal services" does not allow outsourc-
ing in this context. At the same time, judicial practice recognizes the existence
of municipal-legal contracts, therefore, outsourcing permitted by the Federal
Law “On PPP”, although it contradicts Art. 2 of the Federal Law “On Municipal
Services”, establishes the legality of outsourcing in this context. Confirmation
of this thesis and evidence of the active development of partnership in the field
of education [11, p. 154-176] can serve as the Letter of the Ministry of Educa-
tion and Science of the Russian Federation “On the application of mechanisms
of public-private partnership in education” [7].

Further exploration of the outsourcing opportunity will lead us to Part 3 of
Art. 15 of the Federal Law “On Protection of Competition”, which says that the
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combination of the functions of local self-government bodies and the functions
of economic entities is unacceptable. Based on this article, some researchers
note that outsourcing the functions of public law education is unacceptable:
“the subject of a state contract cannot be the performance of work and the pro-
vision of services that constitute the functions or part of the functions of a state
body” [12]. It should be noted that it is important to understand the relation-
ship between municipal services and functions: functions are a more general
concept (one can single out control and supervisory functions, property man-
agement functions) [16], therefore this statement does not reflect the actual
state of affairs. We have previously shown that works, which are also functions
of public education, are transferred in accordance with the provisions of the Fed-
eral Law “On PPP”. This case is an exception to Art. 15 “On Protection of Competi-
tion”, since municipal-private partnership is provided for by federal law.

The study of the legislative material showed that there are certain contra-
dictions in the regulation of outsourcing. Outsourcing is allowed in certain cas-
es: directly named in Part 3 of Art. 15 of the Federal Law “On Protection of
Competition”, in the Federal Law “On PPP”. In our opinion, it is necessary to
change the definition of the Federal Law “On municipal services”™ and add
norms on outsourcing, since BC is not a special law.

If we return to the analysis of the outsourcing implementation model we
have perceived, then it is worth paying attention to foreign experience. The
French model highlights the outsourcing of public service and public works. In
the first and second cases, the functions performed by the municipality are
transferred to outsourcing, but the first is the function of transferring public
authority to a private person, the implementation of which brings him income,
and the second allows him to perform functions for the implementation of
projects [10], that is, it is an analogue of the Russian municipal government.
private partnership. Thus, the first option, the transfer of municipal services to
outsourcing, is unacceptable. This is partly justified, the doctrine expressed
the opinion that outsourcing requires control: municipalities should not
“dump” functions on third parties; and the quality of services should not dete-
riorate [15].

Perhaps, taking into account this limitation, a list of public services was
created (services in the narrow sense: non-transferable functions) [5]. It should
be noted that Chapter 4 of the Federal Law “On Municipal Services” provides
for the creation of multifunctional centers to which municipal services are
transferred — why is this not outsourcing? The multifunctional center is a non-
profit entity and is created independently by municipalities, therefore, in our
opinion, the implementation of functions by the municipality in this way is re-
gulated by the institutions of intermunicipal and state-municipal cooperation.

Bibliographic list

1. Budget Code of the Russian Federation of July 31, 1998 No. 145-FZ // Ros-
siyskaya Gazeta, 1998, July 31.

2. Federal Law of July 13, 2015 No. 224-FZ “On public-private partnership, munici-
pal-private partnership in the Russian Federation and amendments to certain legisla-
tive acts of the Russian Federation” // Rossiyskaya Gazeta, 2015, July 17.

107



1(121)-2021 Kpnanveckan muican

3. Federal Law of July 27, 2010 No. 210-FZ “On the organization of the provision
of state and municipal services” // Rossiyskaya Gazeta, 2010, July 30.

4. Order of the Government of the Russian Federation of October 25, 2005
No. 1789-r “On the Concept of Administrative Reform in the Russian Federation in
2006-2010” // Collected Legislation of the Russian Federation. 2005. No. 46. Art. 4720.

5. Order of the Government of the Russian Federation of September 18, 2019
No. 2113-r “On the List of standard state and municipal services provided by the ex-
ecutive bodies of state power of the constituent entities of the Russian Federation,
state institutions of the constituent entities of the Russian Federation and municipal
institutions, as well as local governments” // Collection of legislation of the Russian
Federation. 2019. No. 39. Art. 5457.

6. Letter of the Ministry of Finance of Russia dated March 27, 2014 No. 02-04-10 /
13477. The document has not been published // www.consultant.ru

7. Letter of the Ministry of Education and Science of the Russian Federation
dated February 04, 2011 No. 03-66 “On the application of mechanisms of public-
private partnership in the field of education”. The document has not been published //
www.consultant.ru

8. Information and analytical department of the administration of the Uchalinsky
district. Farit Davletgareev took part in a meeting on the organization of outsourcing
in social institutions. [Electronic resource] URL: https://uchaly.bashkortostan.ru/
presscenter/news/178217/

9. Abramov R.A., Derevianko S.V. Questions of participation of the population in
the implementation of local self-government // State power and local self-government.
2016. No. 11. P. 53-58.

10. Bulgakova K.R. On the issue of subjects providing municipal services in the
French Republic and the Russian Federation // Administrative and municipal law.
2016. No. 7. P. 562-570.

11. Gubanov I.A., Komarov S.A., Salin P.B. Public-private partnership and self-
regulatory organizations in the implementation of state functions (theory and prac-
tice): textbook / Ed. S.A. Komarov. Moscow: Publishing house “Knorus”, 2021. 425 p.

12. Stepanova E.E. The contract system in the field of procurement: the expe-
rience of civil law research: monograph // www.consultant.ru

13. Tarasova T.S. Experience of transferring municipal services to outsourcing in
Russia and abroad // Problems of the organization of public authorities and local self-
government: history, theory, practice and prospects // Materials of the international
scientific and practical conference. Resp. ed. N.V. Keshikov. Irkutsk, 2015. P. 256—
262.

14. Tereshchenko L.K. State and municipal services: problems of law enforcement //
Journal of Russian law. 2018. No. 10. P. 101-110.

15. Tikhomirov Yu.A. Centralization and decentralization: dynamics of correlation //
Journal of Russian law. 2007. No. 2. P. 99-105.

16. Shaidurov S.A. Outsourcing in the provision of state and municipal services //
www.consultant.ru.

For citation: Gafurova D.R. Outsourcing in the system of municipal management: article //
Legal thought. 2021. No. 1. P. 104-108.
DOI: 10.47905/MATGIP.2021.121.1.008

%?

108



12.00.03 - I'paxkpanckoe npago,
MPEAMNPHHHMATEALCKOE MPARO, CEMEHHOE MPARD,
MEKAYHAPOANOE MACTHOE MPARO

YOK 342-9
BBK 67.0
DOI: 10.47905/MATGIP.2021.121.1.009

ITorpaHHMHOE COCTOANHE
MPEANPHHHMATEALCKOH AEATEALHOCTH
B CHEPE MPAXKAAHCKOro, YTOAOBNOIO,
AAMHHHCTPATHEHOrO MPABOOTHOLIEHHA

G. Iloropeaoga”
II. Grapuega”

AxHoTanua. B crarhe paccMaTpHUBaeTCd IIOHATHE NPEMIIPUHUMATEABCKON maed-
TEABHOCTH, COJep3KaHHe M OCOOEHHOCTU OTPAaCAE€BOIO ITPABOOTHOIIEHUS, CIIEIU(pHUKa
BO3HUKAIOIIUX I[IPABOOTHOIIECHUN IIPU OCYILIECTBACHUH IMPEAIIPHUHUMATEABCKON Ied-
TEABHOCTH, a TaKzKe€ IePEeYeHb BO3MOZKHBIX IIPECTYIIACHHM, BO3HHUKAIOIINX B IIPEAIIPH-
HUMAaTEABCKOU cpepe Ha CErOMHAIIHUHN AeHb.

KaroueBple cAOBa: IIPEANIPUHHUMATEABCKAd AEATEABHOCTh, IPEAIIPUHUMATEABCT-
BO, IIPABOOTHOIIIEHHE, I'PasKIAaHCKOE IIPaBOOTHOIIEHHE, YTOAOBHOE IIPABOOTHOIIIEHUE,
aIMHUHUCTPATHUBHOE IIPABOOTHOIIIEHHE.

PETYASIPHOE IIOAyUYEHHE IIPHUOBIAM OT Psa BHIOB AEeATEABHOCTH:
IIPOJakK TOBapOB, BBIIIOAHEHHUS Pa3AHMYHBIX PaboOT U YCAYT,
a TakKe OT IIOAb30BaHMUA UMYIIECTBOM» [2].

HopMmbl [meHCTBYIOIIIETO 3aKOHOAATEABCTBO OIIPENEASIET OCYIIIECTBACHUE
IpeaIIPUHIMATEABCKON AeSITEABHOCTH II0 CAEAYIOLINM HaIlpaBAECHUSM: peraaMeH-
TUpPOBaHUE ITpaBUA (PYHKIIMOHUPOBAHUS CYOBEKTOB B paMKaxX CBOEH NesTeAb-
HOCTH, IIPOBEIleHHE KOHTPOAS COOAIOEHUS MNAaHHBIX IIpaBHA, HCIIOAB30BaHUE
Mep OTBETCTBEHHOCTH IIPU BO3HUKHOBEHUHU HapPYIIIEHUH.

B Teopuu rocymapcTBa U IIpaBa IPaBOBOE OTHOIIEHHE IIOHUMAIOT ABOSKO:
C OOHOM CTOPOHBI, 3TO (PaKTHUYECKOe OOIIECTBEHHOE OTHOIIIEHHE, KOTOPOe
YPETryAUPOBaHO HOPMOH IIpaBa, C APYTrod — 3TO OOIIeCTBEHHOE OTHOIIIEHUE, KO-

PEAIIPHMHHUMATEABCKAA OEATEABHOCTE — 3TO CaMOCTOATEAbBHAad,
I I pceaansyemMad Ha CBOM PHCK MOEATEABHOCTHb, Hall€A€CHHad Ha
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TOPOE BO3HHKAET B pe3yAbTaTe BO3AEHCTBHS HOPMBI IIpaBa Ha (PaKTHYECKOE
ob11iecTBeHHOE OoTHOLIEHUE [5, c. 360].

[IpaBooTHOIIEHHE — OOIIIECTBEHHOE OTHOIIIEHHE, PerAaMeHTHPOBaHHOE
HOpMaMHU IIpaBa. B paMKax maHHOTO IIOHATHS IIPaBOOTHOIIIEHHE — 3TO BUI 00-
IIIECTBEHHOTO OTHOIIEHUI AMOO caMO OOIIECTBEHHOE OTHOIIIEHHE, BO3HUKAIOIIEe
MeXIy CyObeKTaMH [6].

[IpennpuHUMATEABCKHE IIPABOOTHOIIEHUA OT TIpPakKJaHCKHX IIPaBOOTHO-
IIEeHUH OTAWYAIOTCH, OAT Hadaaa, 10 cCyObeKTHOMY cocTaBy. OTHOIIIEHUsI, KOTO-
pble peryaupyiorcd [paskgaHCKUM KoaekcoM P®P, BKAroOuaroT M0 CYyOBEKTHOMY
cocTaBy (puU3HMYECKHUe (FpazkaaH), OPUANYECKHUE AWUIA, MYHHUIIUIIAABHBIE 00pas3o-
BaHUd, CyOowpekThl PP, Poccutickyro denepanuro. [IpearrpuHEMaTEeABCKON mesi-
TEABHOCTBIO MOTYT 3aHUMAaThCHd TpakJaHe-IpealIpuHuMaTeAn 6e3 o6pa3zoBaHud
IOPUAMYECKOT0 AMIA, a Takxke opuandeckue auna (cr. 23 'K PP) [2]. [To cybs-
€KTHOMY COCTaBy TaKXX€ OTAHYAIOT CEMEHHBbIe IIPABOOTHOIIEHUH OT TpakIaH-
CKUX IIPaBOOTHOIIEHUH.

B cratpsax 1, 2 'K P® orpazkeHbl 0COOEHHOCTH IIPABOBOTO ITOAOKEHUS I'PasK-
[aH, 3aHHMAaOIMXCS IIPEANIPUHUMATEABCKON [IedTeABHOCTBI0 0e3 obpas3oBaHUA
IOPUANYECKOTO AMIA. ['paskmaHMH KakK (PU3NYECKOe AWII0 BIIpaBe 3aHUMAaThCS
IIPeAIIPUHUMATEABCKON eI TeABHOCTBIO TOABKO 6e3 o0pa3oBaHUS IOPHUIUYECKOIO
annia. OpunasbHO IIPUHATOE 3aKOHOAATEAEM Ha3BaHME TAaKHUX IpakAaH — AHUIIA,
3aHUMAaloIMecd MPeaIIPUHUMATEABCKON N1eITeAbHOCThI0 6e3 o0pa3oBaHUs OpPH-
OUYECKOTI0 AWIla U WHAVMBUAYaAbHBIMU HpennpuHuMareasmu (MUI1). OH BeicTymaeT
B IPpaskIaHCKOM 000pPOTE OT CBOET0 COOCTBEHHOI'O NMEHH M OTBEYAaeT II0 I0ATaM OT
IIPeAIIPUHIMATEABCKOH NeITEABHOCTH BCEM CBOMM HMYyIleCTBOM (cT. 24 T'K) [2].

B craree 23 T'K P® HeT yka3zaHHud Ha BO3PacCT, HO3BOAGIOIINHN I'PaKIaHUHY
3aHUMAaThCA MIPEAIIPHUHHUMATEABCKON OEeSTEeAbHOCTBIO. Mcxonma m3 3Toro HadaThb
3aHUMAaThCS €10 TPaKIaHUH MOXKET AMDOO II0 MJOCTHKEHHH BO3pacTa, yCTaHOB-
aeHHoro ct. 21 T'K (mpu HacTyma€eHUU IIOAHOM neecriocobHocTH), ANOO paHee,
B cAydae 5MaHCHUIIAllH, B COOTBETCTBUU co cT. 27 'K [2].

[IpennpuHUMAaTEABCKAA AEATEABHOCTDh I'PaKAaHHHA IIOOAEKUT IOCYyAapCT-
BeHHOU peructpanuu. [IpaBo 3aHUMAaTBCa NPENIPUHUMATEABCKON NedTEAbBHO-
CTBIO BO3HHKAET C MOMEHTAa I'OCyIapCTBEHHOH perucTpaluy rpaxkiaHuHa B Ka-
4eCcTB€ MHAUBHAYyaAbHOTO IIpeanpuHuMareas (. 1 ct. 23 IT'K) [2].

[Topssmok pervcrpalvy HHANBHUAYAABHOTO IpeAIIpUHUMATEAd B HACTOSIIIEE
BpeMd ycTaHoBA€H [lorokeHHEM O MOpPSAKE TOCYyAapCTBEHHOM perucrpaliiu
CyOBEKTOB IPEAIIPUHUMATEALCKON NEeITEeABHOCTH, YTBEPKIEHHBIM YKa3oM [Ipe-
suneHTa Poccuiickoit Peneparnu ot 8 mioass 1994 r. «O0 ynmopssmo4eHHH TOCY-
JapCTBEHHOM pEerucTpanuy OPeAIlIpUaTHH U OpeAIlIpUHHUMAaTeAe Ha TEepPpPUTO-
puu Poccutickoit ®eneparium» [4].

OcHOBaHMEM BO3HHKHOBEHHS IIPEAIIPUHUMATEAb-CKUX IIPaBOOTHOIIEHUN
ABASIOTCH IOPUANYECKHE aKThl, T.€. [IPEAYCMOTPEHHbIE HOPMaMU IIpeArIpHHIMAa-
TEABCKOI'O IIpaBa [AeHCTBUS HAM COOBITHS, BBI3BIBAIOIINE HN3MEHEHHE HAU IIpeKpa-
IIIEHHE Y OTAEABHO B3ATBHIX IOPUAUYECKUX UAN (PU3UYECKHUX AHUI] XO3AHCTBEHHBIX
IIpaB U 00s13aHHOCTEH.

B caydae ecan oOBIYHO HOpMaMU IPEAIIPUHUMATEABCKOTO IIpaBa pPeryAmupy-
eTcs, IIpeKae BCEro, IIpeAlIpUHUMATEAbCKAs AeSITEeABHOCTb, TO IIpaBoobpasyro-
MU (pakKTaMH B IIPEANIPUHUMATEABCKUX ITPABOOTHOIIEHUSAX SBASIOTCH IIpe-
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HMYIIECTBEHHO AEHMCTBUA YyYAaCTHUKOB XO3SIMCTBEHHBIX ITPABOOTHOLIEHUN. B poan
IPaBOU3MEHSIIOIINX U MPaBOIIPEKPALIAIOIINX OOCTOATEABCTB Yallle JAPYTHUX BbI-
CTyHaloT COOBITHS.

[eticTBua CyOBEKTOB IIPEeOIPUHUMATEABCKHUX ITPABOOTHOIIEHUH IToApa3ie-
ASIIOTCSI B CBOIO O4€epeb: Ha IIpaBOMEpPHbIE U HellpaBoMepHble. Hanpumep, yka-
3aHUd OopraHa rocyJapcTBa, JaHHBbIE C IIPEBBINIEHHEM KOMIIETEHIINH, MOAXKHBI
OBITH OTHECEHBI K YHCAY HEIIPABOMEPHBIX AeHCTBHUH.

[TorpaHUYHOE COCTOSHHE MIPEAIIPUHUMATEABCKON NEeSITeABHOCTU B cepe
rpakIaHCKOTO, YTOAOBHOTO, aJIMHUHUCTPATUBHOIO IIPAaBOOTHOIIECHUS OIPEIEAsI-
eTCd Te€M, YTO CYILIECTBYIOT Pa3AWYHOIO Poaa OOIIEeCTBEHHBIE OTHOIIIEHUS, II0-
5TOMY IIPaBOOTHOIIEHUS B JaHHOHU cepe TakKe HEOMAHOPOIHEI.

Hamnpumep, B cepe TOpU30OHTAABHBIX UMYILIECTBEHHBIX OTHOIIEHUN BO3-
HUKAIOT IpakJaHCKHE IIPaBOOTHONIEHHS. B mpakTuke BO3HUKAIOT TPYAHOCTH
IPU OIPEeOeACHUN KpyTra IIPaBOOTHOIIEHHM, KOTOPhbIe BO3HUKAIOT B 00AacCTH
«BEPTUKAABHBIX yIIPaBA€HYECKUX OTHOIIEHUM», TaK KaK JaHHbI€ IIPaBOOTHOIIIE-
HUY HEOOHOPOIHBI:

% KOHCTHUTYLIMOHHEIE,

% aIMWUHHUCTpPATUBHLIE,

% (buHaAHCOBEIE,

% HaAOTOBBIE U IP.

KaroueBoe oTanyue B TOM, YTO BCE OHHM OIIOCPEAYIOT OOIIECTBEHHBIE OTHO-
HIeHUsI, KOTOPble BO3HUKAHN IIPU OCYIIECTBAEHUH YIIPABA€HYECKUX (PYHKITHH.

Takzke, B HAAOTOBOU cepe CYIIECTBYIOT TaKHe IIPaBOOTHOIIEHUd, C OOHOHN
CTOPOHBI, MEXKAY ITyOAMYHBIMU CYOBEKTAMK HAAOTOBOTO ITpaBa U, C APYTOH —
CyOBEeKTaMHU NpeAIpPUHUMATEABCKON NesTeAbHOCTH. KpoMe 3TOro, Heob6xoaumo
OTMETHUTD, YTO CHEI[N(PUIECKHUE IIPABOOTHOIIEHNS BO3HHUKAIOT B 00AACTH HOPM
KOPIIOPATHBHOIO IIpaBa, TaK KaK KOPIOpPAaTHBHBIE ITPABOOTHOIIIEHUS BO3HHKA-
IOT B XO/le BO3AEUCTBUS HOPM ITyOAMYHOIO ¥ YaCTHOIO ITpaBa.

PaccmoTpeB ompeneaeHne NOpPeaNIPUHUMATEABCKON [OEATEABHOCTH, IIPEen-
cTaBAeHHOE B cT. 2 'paxknmanckoro koxnekca Pd [2], MoKHO caeaaTh BBIBOJ, YTO
OCHOBHBIMHU BHaMU IIpaBOHAPYILIEHUM, CBA3aHHBIMU C OCYIIIECTBACHUEM JaH-
HOTO BHUAA AEATEABHOCTH SIBAGIOTCI TaKUE AedHUHId, KOTOPble UMEIOT OTHOIIIEHUE
B OPEAIIPUHUMATEABCKOH 00AaCTH B KadeCTBE OCHOBHOIO, a TaKiKe JOIOAHH-
TEeABHOT'0, 0093aTeABHOTO AM00 (haKyABTATUBHOTO OOBEKTA.

Hopma crateu 171 YK P® cyiiecTBeHHO cykaeT 00BbEM MOHATHSA «HE3aKOH-
HOE€ MNPEANPHUHHUMATEABCTBO», YTO HE II03BOAIET OIPEAEAATHh NAHHBIE COCTAaBBI
KaK OOIIMHM U CIIEIUAaABHBIM II0 OTHOIIEHHWIO APYT K APYry. DTO 3HAYHUT, YTO
00BEM OMHOTO cocTaBa He IlepeKpbIBaeTcs o0bEMoOM apyroro. W Takxke Hes3a-
KOHHOE ITPEeAIIPUHUMATEABCTBO — 00II[asd HOpMa II0 OTHOIIEHHIO K YKAOHEHHIO OT
yIAaThl HAAOTOB ¢ pusnydeckoro auiia (ct. 198 YK Pd) [3].

[Ipu aTOM B paccmaTpuBaeMoi cdepe, CYIIEeCTBYIOT U KaK OTHOIIEHHS Me-
KOy CyOBbeKTaMH IIPEeAIIPHHHUMATEABCTBA U CyOBEKTaMH, ITPEeACTaBAC€HHBIE Op-
raHamMu, KOTOpPbIEe 3aHUMAIOTCS PEerUcTparueil IIpaB HpeaIrrpuHuMaTeAei, Anbo
opopMAEHHE MOKYMEHTOB [IASI ITOAYYEHUSI AHIleH3UU. [To3ToMy, MOXKHO KOHCTa-
THPOBATDb, YTO IOCATaTEABCTBA Ha OMNHCAHHBIE B3aWMMOOTHOIIEHHUS HEOOXOIHMMO
TaKIK€ BKAIOYHUTH B KPYT IIOTEHIIMAABHBIX IIPECTYIIACHUM, TaK KaK B HUTOTE€ Ha-
pyIlIaoTCs IpaBa CyObeKTa IpealIpUuHUMAaTEABCTBA.
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Urak, mpeanpuHUMAaTEABCKHE OTHOLIEHUs, KOTOPbhIE PETyAHUPYIOTCS HOP-
MaMU YyTOAOBHOTIO IIpaBa, — 3TO:

% [JOTOBOPHBIE OTHOIIEHHS — OTHOIIEHUS CyOBEKTOB, BO3HUKAIOIIUE TIPHU
OCYILIECTBAE€HUH CHAEAOK.

HeobxoauMo OTMETHTH, YTO B MAHHOM CAy4Yae CAEAKU JOAXKHBI SBASITBHCS
3AEMEHTOM [OEeSITEABHOCTU, KOTOpasd COOTBETCTBYET HOpMaM MAeHCTBYIOIETO 3a-
KoHopaTteAbcTBa Poccun) — puc. 1.

% BHEOOTOBOPHBIE OTHOIIIEHUSI — OTHOIIIEHUS HPEeAIIPpUHUMATEAEH C opra-
HaMU BAACTH, PEIIEHUs KOTOPBIX ABASGIOTCS KAIOUEBBIM aCIIEKTOM [OASI IIpH3HAa-
HUSA OesITeABHOCTHU ITPaBOMEPHOMH.

]IPBCTYIIJ'IBHHH, NOCATAKINHE HA OTHOIMCHHA B cq}epe npeJnpHHHMATE/ILCTBA,
COBEPII€HHLIE B IPpONEeCcCe TOrOBOPHEIX OTHOMeHHI

IpecTyIIeHHA IPOTHB COGCTBEHHOCTH:

* IOCATATeTbCTBAa Ha COOCTBEHHOCTE B C(pepe NpeIIIPHHHMATETbCTBA,
OXBaThIBaeMEIE COCTABOM MOIIEHHHYIeCTRA (CT. 159 VK P®d)

KpenHTHEIE IpecTyIUIeHHT

*cT. 165 VK PO (npHUIHHEHHe HMYIIeCTBEHHOT O yiepda IIyTeM 00MaHAa HIH
3710yTIOTPe6IeHH JOBEPHEM),

*cT. 176 VK P® (He3ak0oHHOe IOTy4deHHe KpeIHTa),

* ¢T. 177 VK P® (310CTHOE VKIOHEHHE OT IIOTalleHHd KpeIHTOpPCKOoH
3aI0KEHHOCTH).

*cT. 195 - 197 VK P® (upecTyIUleHHS B ctepe GaHKPOTCTBRA).

Puc. 1. TIpecTyrniaeHusd, TIOCSATAIONINE HA OTHOILIEHUS B cpepe IpeaIIpUHIMAaTEABCTBA,
COBEepIIEeHHbIE B ITPOLIECCE JOMOBOPHBIX OTHOIIIEHUH (3]

Kpome 3TOro, B mpeanpuUHHUMATEABCKOH cdepe UMEITCHd U APYyTHe BUIBI
IIPECTYIIACHUH, KOTOPbIE HEAB3SI OAHO3HAYHO OTHECTH K IpPyIIlaM, PacCMOTPEH-
HbIM paHee. K HUM MOXKHO OTHECTH TaKiKe ITPECTYIIA€HUSsI, Korjma dopMa IIpe/-
IPUHUMATEABCKUX OTHOIIEHUN HNPUMEHHAETCS C ILEABIO OCYIIECTBACHUY He3a-
KOHHBIX NEHCTBUH, IIPH 3TOM CaMH CyOBEKTBHI IPEAIIPUHHUMATEABCKOH OEeSITeAb-
HOCTH HE CTPagaloT (puc. 2).

IIpecTyn/IeHHs, IPpH KOTOPLIX hopMa |
npeANpHHHMATEILCKHX OTHOIEeHHI IPHMeHsAeTcH 1A
ocymecTE/IeHHs He3aKOHHLIX JelicTBHIH |

HE3AKOHHOE IIPENITPHHHMATEIBCTEO,

He3aKOHHasA OaHKOBCKaf NeATeTbHOCTh

B N N

JDKENPeIIPHHHMATEILCTBO

Puc. 2. IlpectynaeHus, IIPU KOTOPBIX (hopMa IIPEAIIPUHIMATEABCKUX OTHOIIIEHUH
IIPUMEHSIeTCH JAS OCYIIECTBACHHS HE3aKOHHBIX NeHCTBUH
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HeobxomyuMo OTMETHTH, YTO IIpaBOHApPYIIEHHs, KOTOPbIE COBEPIIAIOTCS
B cpepe IIpearnpuHUMAaTEABCTBA, UMEIOT P CIIelu(PUIecKUX 4epT (puc. 3).

Hampumep, B 4. 1 cr. 7.23.3. KoAll P® mnpemycmMoTpeHO, 4TO HapyllleHHE
IIPaBHA OCYILECTBACHHUS IPEAIIPUHUMATEABCKON AEATEABHOCTH IIO YIIPABACHHUIO
MHOT'OKBApPTHUPHBIMH JOMaMH Ha OCHOBAaHUH [JOTOBOPOB YIIPABAEHHS MHOTOKBap-
TUPHBIMU IOMaMH, IIPaBHA OCYIIECTBACHHUS IIPEAIIPUHUMATEABCKON NEeATEABHOCTH
10 YIIPABACHHIO MHOIOKBAPTHUPHBIMH JOMaMH — BACYET HAAOXKEHHE aIMHHHCTPA-
THUBHOTO IIITpada Ha JOAXKHOCTHBIX AUIL B pasMepe OT NSTHAECATH ThICSY OO0 CTa
ThICHY PyOAel MAM OMCKBaAM(PUKAIIMIO Ha CPOK OO0 TPEX AET; Ha IOPUANYECKUX
AWIL — OT CTa MATHUAECITH THICAY 10 ABYXCOT IIATUAECATH ThICSY pyOae [1].

CnenpiaanbHOE aAMHUHUCTPATHBHO-IIPABOBOE PETYAH-POBAHHE OCYILECTBAL-
ercss B raaBe 14 KoAIl P «AgMuUHHCTpaATHBHBIE IIPpAaBOHAPYIIEHUS B 00AACTHU
NPEANIPUHUMATEABCKON NEATEABHOCTH U AEATEABHOCTH CaMOPETYAUPYEMBIX Op-
raHuzanui» [1].

p
Coenujduieckre 1epThI NpecTyIJIeHHH B cdepe
npeANpHHHMATEILCKOI TeATeIbHOCTH

P
Bo-TepBEIX, MOIIEHHHKH OCYIIECTBIAIOT He3aKOHHEIE
IIeHCTBHA [TO]I IPHKPAITHEM OPraHH3aIlHOHHO-TIPABOBBIX
¢opM, pernaMeHTHPOBAHHEIX HOPMaMH IIPABA.

Bo-BTOPEIX, COBEpPIIeHHE MOIIEHHHIeCTBA MaCKHPYeTCH ‘
IIOJI TPakJAHCKO-IIPABOBEIE CIENTKH, 9TO JaeT
BO3MOJKHOCTh COBEPIIATE IPECTYIUICHHS UTHTEIEHOe |
BpeMs H 3aB/IaJieBaTh IIyTeM 00MaHa HMYINeCTBOM
GoIpmoro YHcIa (pHIHIECKHX H IOPHIHIeCKHX JIHII. )

g -
B-TpeTLHX, MOMNIEHHHYECKHE JEHCTBHA OCYIIECTBIAKTCA |

——| @0 BHOOM ()HHAHCOBO-X03AHCTBEHHOH NesTeIbHOCTH H
L ot opMIAIOTCA GyXTanTepCKHMH JOKYMeHTAMH. |

Puc. 3. Cnentuprieckrie 4epThl IIPECTYIIACHUH
B chepe IpearpruHUMATEABCKOH NeaTeAbHOCTH [7]

KaroueBoe oTAnYMe MOTOBOPHBIX M BHENOTOBOPHBIX IIPECTYIIAEHUH COCTOUT
B TOM, YTO IIPU COBEPIIEHUN 0OMaHHBIX IIOCATATEABCTB Ha COOCTBEHHOCTDH CIEA-
Ka Ha cCaMOM /[IEA€ MECTa He UMEET.

[TorpaHUYHOE COCTOSHHE IMIPEAIIPUHUMATEABCKON NEeSITeABHOCTU B cepe
rpask/IaHCKOI'0, YTOAOBHOTO, aAMUHHUCTPATUBHOIO IIPABOOTHOLIEHUS OIIpPEeNeAs-
€TCsl T€M, YTO CYIIEeCTBYIOT Pa3AMYHOIO poaa OOIIeCTBEHHBIE OTHOIIEHUd, II0-
5TOMY IIPaBOOTHOIIIEHUS B JaHHOU cepe TaKKe HEOMHOPOIHEI.

Crienmcudeckrie 4epThl IIPECTYIIAeHUE B cdepe MNpearrpuHUMAaTEeAbBCKOU
[AEATEABHOCTH COCTOSIT B CA€IYIOIIIEM.

Bo-niepBbIX, MOIIIEHHUKH OCYIIIECTBASIOT HE3aKOHHBIE NEHCTBHA IO IIPUKPHI-
THEM OPraHU3allMOHHO-IIPaBOBbBIX (pOPM, peraaMeHTUPOBaHHBIX HOpMaMU IIpaBsa.

Bo-BTOpBIX, COBEpPILIEHNE MOIIEHHUYECTBA MAaCKUPYETCH IO IPazKIaHCKO-
IIpaBOBBIE CAEAKH, YTO OAET BO3MOXKHOCTH COBEPIIATH IIPECTYIIACHUS NAUTEAb-
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HOE BpeMs U 3aBA3AeBaTh IIyTeM oOMaHa MMYIIECTBOM OOABIIOTO YHcAa (PU3H-
YEeCKUX U IOPUIUIECKUX AUIIL.

B-TpeThux, MOUIEHHUYECKHUE OEUCTBUSI OCYILIECTBASIIOTCS IIOL BUIOM (PU-
HAHCOBO-XO3dUCTBEHHOU EATEABHOCTH U O(OPMAAIOTCS OyXTaATepPCKHUMH OO-
KyMEeHTaMH.

B cdepe ropu3oHTaABHBIX UMYIIIECTBEHHBIX OTHOIIEHUH BO3HUKAIOT Ipazk-
JaHCKME IIPaBOOTHOIIEHUS; B IIPAKTUKE BO3HHUKAIOT TPYAHOCTH IIPHU OIIpeaeAe-
HUU Kpyra IIPaBOOTHOIIEHUH, KOTOPble BO3HUKAIOT B 00AACTHU «BEPTUKAABHBIX
YIIPaBA€HYECKHUX OTHOIIIEHUH», TaK KaK JaHHbIEe IPAaBOOTHOIIEHUS HEOTHOPO/I-
HbI (KOHCTUTYIIMOHHBIE, aIMUHUCTPATUBHbIE, (PUHAHCOBbIE, HAAOTOBBIE U IIP.).
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“Entrepreneurial activity is an independent activity, realized at its own risk,
aimed at regular profit from a number of activities: the sale of goods, performance
of various works and services, as well as from the use of property” [2].

The norms of the current legislation determine the implementation of en-
trepreneurial activities in the following areas: regulation of the rules for the
functioning of entities within the framework of their activities, monitoring com-
pliance with these rules, the use of liability measures in the event of violations.

In the theory of state and law, the legal relationship is understood in two
ways: on the one hand, it is the actual social relationship, which is regulated
by the rule of law, on the other hand, it is the public relationship that arises
as a result of the impact of the rule of law on the actual social relationship [5,
p. 360].

Legal relationship is a public relationship regulated by the norms of law.
Within the framework of this concept, legal relationship is a type of social rela-
tionship or the very social relationship that arises between the subjects [6].

Entrepreneurial legal relations differ from civil legal relations, for a start, in
terms of the subject composition. Relations that are regulated by the Civil Code of
the Russian Federation include, by subject composition, individuals (citizens), le-
gal entities, municipalities, constituent entities of the Russian Federation, the
Russian Federation. Entrepreneurial activity can be carried out by citizens-
entrepreneurs without the formation of a legal entity, as well as legal entities (Ar-
ticle 23 of the Civil Code of the Russian Federation) [2]. According to the subject
composition, family legal relations are also distinguished from civil legal relations.

Articles 1, 2 of the Civil Code of the Russian Federation reflect the pecu-
liarities of the legal status of citizens engaged in entrepreneurial activity with-
out forming a legal entity. A citizen as an individual has the right to engage in
entrepreneurial activity only without forming a legal entity. The name of such
citizens officially adopted by the legislator is persons engaged in entrepreneuri-
al activity without forming a legal entity and individual entrepreneurs (IP). He
acts in civil circulation on his own behalf and is responsible for debts from en-
trepreneurial activities with all his property (Article 24 of the Civil Code) [2].

Article 23 of the Civil Code of the Russian Federation does not indicate the
age that allows a citizen to engage in entrepreneurial activity. Proceeding from
this, a citizen can begin to engage in it either upon reaching the age estab-
lished by Art. 21 of the Civil Code (upon the onset of full legal capacity), or ear-
lier, in the case of emancipation, in accordance with Art. 27 GK [2].

The entrepreneurial activity of a citizen is subject to state registration. The
right to engage in entrepreneurial activity arises from the moment of state reg-
istration of a citizen as an individual entrepreneur (clause 1 of article 23 of the
Civil Code) [2].

The procedure for registering an individual entrepreneur is currently es-
tablished by the Regulations on the procedure for state registration of business
entities, approved by the Decree of the President of the Russian Federation of
July 8, 1994 “On streamlining the state registration of enterprises and entre-
preneurs in the Russian Federation” [4].

The basis for the emergence of entrepreneurial legal relations are legal
acts, i.e. actions or events stipulated by the norms of business law that cause
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a change or termination of economic rights and obligations for individual legal
entities or individuals.

If, usually, entrepreneurial activity is usually regulated by the norms of
entrepreneurial law, then the legal facts in entrepreneurial legal relations are
mainly the actions of participants in economic legal relations. Events are more
often than others in the role of law-changing and terminating circumstances.

The actions of the subjects of entrepreneurial legal relations are subdi-
vided, in turn, into lawful and illegal. For example, the instructions of the state
authority, given in excess of its competence, should be classified as illegal ac-
tions.

The borderline state of entrepreneurial activity in the field of civil, crimi-
nal, administrative legal relations is determined by the fact that there are vari-
ous kinds of social relations, therefore, legal relations in this area are also he-
terogeneous.

For example, in the sphere of horizontal property relations, civil legal rela-
tions arise. In practice, difficulties arise in determining the range of legal rela-
tions that arise in the field of "vertical management relations", since these legal
relations are heterogeneous:

%, constitutional,

% administrative,

% financial,

% tax, etc.

The key difference is that they all mediate social relations that arose in the
implementation of managerial functions.

Also, in the tax area, there are such legal relationships, on the one hand,
between public subjects of tax law and, on the other, business entities. In addi-
tion, it should be noted that specific legal relationships arise in the field of cor-
porate law, since corporate legal relationships arise in the course of the impact
of public and private law.

Having considered the definition of entrepreneurial activity presented in
Art. 2 of the Civil Code of the Russian Federation [2], it can be concluded that
the main types of offenses associated with the implementation of this type of
activity are such acts that are relevant in the business area as the main, as
well as additional, mandatory or optional object.

The norm of Article 171 of the Criminal Code of the Russian Federation
significantly narrows the scope of the concept of “illegal entrepreneurship”,
which does not allow defining these compounds as general and special in rela-
tion to each other. This means that the volume of one composition does not
overlap with the volume of another. And also illegal entrepreneurship is a gen-
eral rule in relation to tax evasion from an individual (Art. 198 of the Criminal
Code of the Russian Federation) [3].

At the same time, in the area under consideration, there are also relations
between business entities and entities represented by the bodies that register
the rights of entrepreneurs, or the paperwork for obtaining licenses. Therefore,
it can be stated that encroachments on the described relationship must also be
included in the circle of potential crimes, since, as a result, the rights of
a business entity are violated.
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So, entrepreneurial relations that are governed by the norms of criminal
law are: % contractual relations — relations of subjects arising in the implemen-
tation of transactions. It should be noted that in this case, transactions must
be an element of activity that complies with the norms of the current legislation
of Russia) — Fig. one. % non-contractual relations — the relationship of entre-
preneurs with government authorities, the decisions of which are a key aspect
for the recognition of legitimate activities.

Crimes infringing on business relations committed in the course of contractual
relations

Property crimes:

[
L

*encroachments on property in the field of entrepreneurship. covered by frand
(Article 159 ofthe Criminal Code of the Russian Federation)

[Credit Crimes

* Art. 165 of the Criminal Code of the Russian Federation (causing property
damage by deception or abuse of trust),

* Art. 176 of the Criminal Code of the Russian Federation (illegal obtaining ofa
loan),

+ Art. 177 of the Criminal Code of the Russian Federation (malicious evasion
from paying off accounts payable),

* Art. 195 - 197 of the Criminal Code of the Russian Federation (crimes in the
field of bankruptcy).

Fig. 1. Crimes infringing on relations in the field of entrepreneurship,
committed in the process of contractual relations [3]

In addition, there are other types of crimes in the business sphere that
cannot be unequivocally attributed to the groups discussed earlier. They can
also include crimes when a form of entrepreneurial relations is used for the
purpose of carrying out illegal actions, while the subjects of entrepreneurial ac-
tivity themselves do not suffer (Fig. 2).

Crimes in which a form of business relationship is used ‘
to carry out illegal actions |

.
—[ illegal business, r
-
N
—[ illegal banking r
-
Bl
—[ pseudo-business r

Fig. 2. Crimes in which a form of business relationship
is used to carry out illegal actions

It should be noted that offenses committed in the field of entrepreneurship
have a number of specific features (Fig. 3).
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For example, in Part 1 of Art. 7.23.3. The Code of Administrative Offenses
of the Russian Federation stipulates that violation of the rules for carrying out
entrepreneurial activities in the management of apartment buildings on the ba-
sis of agreements for the management of apartment buildings, the rules for
carrying out entrepreneurial activities for the management of apartment build-
ings — entails the imposition of an administrative fine on officials in the amount
of fifty thousand to one hundred thousand rubles or disqualification for a pe-
riod up to three years; for legal entities — from one hundred and fifty thousand
to two hundred and fifty thousand rubles [1].

Special administrative and legal regulation is carried out in Chapter 14 of
the Code of Administrative Offenses of the Russian Federation “Administrative
offenses in the field of entrepreneurial activity and the activities of self-
regulatory organizations” [1].

-

\

’— Specific features of business crimes

I
Firstly, frandsters carry out illegal actions under the guise
of organizational and legal forms, regulated by the norms

of law.
\ J

Secondly, the commission of fraud is disguised as civil ‘
transactions, which makes it possible to commit crimes

for a long time and take possession of the property of a |
large number of individuals and legal entities by

deceiving. )

( Thirdly, fraudulent actions are carried out under the guise |
of financial and economic activities and are documented
in accounting documents. |

Fig. 3. Specific features of business crimes [7]

The key difference between contractual and non-contractual crimes is that
when fraudulent attacks on property are committed, the transaction does not
actually take place.

The borderline state of entrepreneurial activity in the field of civil, crimi-
nal, administrative legal relations is determined by the fact that there are vari-
ous kinds of social relations, therefore, legal relations in this area are also he-
terogeneous.

The specific features of crimes in the field of entrepreneurial activity are as
follows.

First, fraudsters carry out illegal actions under the guise of organizational
and legal forms regulated by the norms of law.

Secondly, the commission of fraud is disguised as civil transactions,
which makes it possible to commit crimes for a long time and take possession
of the property of a large number of individuals and legal entities by deceiving.
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Thirdly, fraudulent actions are carried out under the guise of financial and
economic activities and are documented in accounting documents.

In the sphere of horizontal property relations, civil legal relations arise; in
practice, difficulties arise in determining the range of legal relations that arise
in the field of "vertical management relations", since these legal relations are
heterogeneous (constitutional, administrative, financial, tax, etc.).
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HOBOH KOPOHABHPYCHOH HHdekyHu Govio-19

P.P. Bukmaer”

AHHOTanusa. B craTbe aHAAHM3UPYIOTCS BOIIPOCHI, CBSA3aHHBIE C PeKUMOM obec-
IIe4YeHHs OOIIeCTBEHHOH 0€30IIaCHOCTH B IIEPHOJ PaCIpPOCTPaHEHHs HOBOM KOpOHa-
BupycHo#t uHdeknmu Covid-19. ABTOop aHaauM3UpyeT BBOAMMBIE OTPaHHYEHUd IIpaB
rpakaaH, CBS3aHHBIE C PEXKMMOM CaMOM30AIIIMN U WHBIMH KapaHTHHHBIMU MepaMH,
Y HEIIOCPELACTBEHHOE ydJacTHe B KOHTPOAE 3a COOAIOZIEHHWE I'pakJaHaMH M OopraHHu3a-
UMM JAaHHBIX MEpP COTPyAHHKaAMM OPraHOB BHYTPEHHHX OEA, MEPBI OTBETCTBEHHO-
CTH, KOTOpPbIE IIPEAYCMOTPEHBI 3a HapylleHHE 3aKOHOAATEABCTBA, HAIIPABACHHOI'O Ha
IIpeoTBpAallleHUe PacIpOCTpaHeHHs KOPOHABUPYCHOR MH(eKINN. BrigaBagioTcsa 1mpo-
6AeMbI, KOTOPbIE CBS3aHBI C OXpPaHOM OOIIECTBEHHOTO IIOPAAKAa B IIE€PHO pacIpo-
ctpadenud Covid-19 coTpyaHHKaMH OPTaHOB BHYTPEHHUX [IEA.

KarouyeBble CAOBA: KOPOHABHUPYCHAas MHQEKIIHUS, OOIIIECTBEHHBIH TOPSII0K, Opra-
HBbI BHyTPEHHHUX [I€A, CAMOH30AALIMS, MACOYHBIH PEKUM.

CBS3U C pacHpoCTpaHEHHE HOBOM KOPOHABUPYCHOM UHQEKIIUU
Covid-19 rocyzapcTBa Bo BCEM MHPE BBIHYKAEHbI HPeNIIPUHUMATD
pa3AuYHbIE Mepbl, KOTOPhIE ITO3BOAMAU ObI COKPATUTH MPOILEHT 3a-
00oAeBaeMOCTH T'pazkaaH, B TOM YHUCA€ U IIyT€M OTPaHUYEHUS HEKO-
TOPBIX IIPaB Ipazk/1aH.

B nepByro ouepeas BBOAUMBIE MEPOIPUATHSI CBSI3aHBI HE TOABKO C CODAIOIE-
HHUEM MaCOYHOTO pexXHMMa KaK IrpakJaHaMH, TaK U OpTaHUu3allUsSMH, HO U 00s-
3aTEeABHON CaMOM30ASIIHEN 3a00A€BINNX T'PakAaH M KOHTAKTUPYIOIIMX C HUMU
AUII, a TaKiKe TeX, KTO HaXOIUTCs B 30HE pUCKAa (IMOKHAbIe AfonaH). [as obecrie-
YeHUS COOAIOIEHUS MAaHHBIX TPeOOBaHUN BBOASTCS Pa3AUYHbIE CAHKIIUH, KOTO-
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KHUPCKOTO I'OCyJapCTBEHHOro yHuBepcurera. E-mail: bikmaevradmir@gmail.com. Hayuueiii py-
KoBomuteab — KomapoB Cepreii AaekcaHAPOBHY, IIpodeccop Kadeapbl TEOPUU TOCyAapCcTBa
u npasa MHctuTyTa npaBa Balmmkupckoro rocygapcTBEHHOTO YHHBepcHUTeTa, IrpesuzaeHT MOO
«MeXperuoHaabHad accolMalligd TEOPETHKOB roCylapcTBa U IIpaBay, JOKTOP IOPUANYECKHX Ha-
yK, npocgeccop. E-mail: SVKomarov2008@yandex.ru (Poccus, r. Yda).
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pble IPUMEHSIIOTCH, B CAyYadX, €CAU I'PasKIaHUH HUAW OpPTaHU3alus He CODOAO-
JaroT TpeboBaHUSA 3aKOHOIATEABCTBA, KOTOPbIE HAIIPaBA€HBI Ha MPeaoTBpallle-
HUE PacHpoCTpPaHEHUS KOPOHABUPYCHOU MHMPEKITNH.

BesycaoBHO, 4TO ocobadg poAb OTBOAUTCH COTPYOHHUKAM OPraHOB BHYT-
PEHHUX OEA B CUTyallUsaX CTUXUHHBIX OenCTBUI, KPYIIHBIX aBapuil U KaTacT-
pod, anuaeMuii, MacCoOBbIX OECIIOPSAKOB, BOOPYKEHHBIX MEXKHAIIMOHAABHBIX
KOH(MAUKTOB, TEPPOPUCTUUECKUX aKTOB. B TakKUX yCAOBHAX IIpaBa dYeAOBeKa
Ha XKHW3Hb, 3I0POBbE, CBOOOAY, HEIIPUKOCHOBEHHOCTDb, JKHAUIIE, COOCTBEH-
HOCTB, YECTB, AOCTOMHCTBO U [APYrHE IIpaBa IIOABEPrarOTCd IIPAMOM yrpo3e
U HYXJAIOTCd B IPUHATHHU COTPYAHUKOM OPTaHOB BHYTPEHHUX NEA (Zasee —
OB/l) pa3Au4HBIX MEpP II0 COOTBETCTBYIOIEH MX oxpaHe U 3aiutre [0, c. 108-
109].

dPenepasbHbIti 3aK0OH OoT 07.02.2011 No 3-93 «O moAHIIUM» OTpPazKaeT Mdo-
IIyCTHUMBbIE IIPENEABI U CPEACTBA BMENIATEABCTBA IIOAUIINH B COIITMAABHYIO KU3Hb
[2]. TIpu sTOM 3aKOHOOATEAEM HE CTOABKO yCTaHaABAWBAIOTCS OT'PaHHUYEHUS,
CKOABKO peniaeTcs 3amada obecriedeHus YyCTAHOBAEHHOTO TopsaKka. 31eCh BaK-
HO NOAYEPKHYTHb, YTO BasKHEUIINM YCAOBUEM SBASIETCH COPa3MEPHOCTH BBOIU-
MBIX OTPaHUYEHUH.

BaxkHo oOpaTuTh BHHUMAaHHE Ha MeEpPbl OTBETCTBEHHOCTH, KOTOpPHBIE
ObIAM BBEJIEHbI 3aKOHOIATEAEM C IIEABIO ITPEeOOTBPAIIEHUS PAaCIIPOCTPAHEHUS
Covid-19.

Taxk, B Kogekce Poccuiickoii Penepanuu o6 aIfMUHUCTPATUBHBIX [IpaBOHA-
pymenuax B 2020 roay Obiau BBeAeHBI 4. 2 B 4. 3 cT. 6.3, a TakKe II0IBHUAACH
HoBad cratbd — 20.6.1 [3]. Kpome Toro, npenycMoTpeHa M yroAOBHasl OTBETCT-
BEHHOCTb 3a HapyIlIeHHEe CAHUTAPHO-3MUAEMUOAOTHYECKHX IIPAaBHUA B CTaThe
236 YroaoBHoro Kozmekca Poccuiickoit Penepanmuu [4]. BeaycaoBHO, 4TO JaHHbIE
HOPMBI CBd3aHbl U C OTPAaHUYEHHUAMHU KOHCTHUTYIIMOHHBIX IIpaB IpaxKaaH (Co-
OAIOZIEHME peXkMMa CaMOHW30AdIIMH — OTPaHUYEHUE IpaBa Ha CBOOOMHOE Iiepe-
aBuxkeHne). COOTBETCTBEHHO, MX NPUMEHEHHE K HapPYIIUTEAI0 JOAXKHO OBITh
TOABKO IIPU HAAUYHH HA TO HEOIIPOBEPKHUMBIX 00CTOSITEABCTB.

B Koucruryimu Poccuibickoit Penepanyu B 4. 3 CcT. 5SS IpeayCMOTPEHO, YTO
IpaBa U CBOOOABI YeAOBEKA U T'pakJaHHHAa MOTYT ObITh OrpaHUYEHbI heaepasb-
HBIM 3aKOHOM TOABKO B TOH Mepe, B KaKOH 3TO HEOOXOMMMO B IIEAIX 3alllUTHI
OCHOB KOHCTUTYIIMOHHOI'O CTPOSI, HPABCTBEHHOCTH, 3M0POBLs, IIPpaB M 3aKOH-
HBIX UHTEPECOB APYTUX AHUI], obecriedeHusi oOOPOHBI CTPaHblI U 0E30IacHOCTU
rocynapcraa [1]. Bmecre ¢ TeMm, Kak BbITeKaeT U3 cpopMyanpoBaHHbIX KoHCTH-
TyuroHHBIM CynoMm Poccuiickoit denepaiiyii mpaBOBbIX ITO3UIINH, OTPaHUYEHUS
KOHCTHUTYIIMOHHBIX MPaB, B TOM YHCAE€, CAEIOBATEABHO, CBOOOAbI MaCCOBOM HH-
dopManmy, HOAXKHBI OBITH HEOOXOOAHUMBIMHU U COPa3MEPHBIMH KOHCTHUTYIIMOHHO
IIpU3HABAEMBIM IIEASIM TAaKUX OTPaHUYEHUH;

B T€X CAyYasgX, KOTJa KOHCTUTYIIMOHHbIE HOPMBI ITO3BOASIIOT 3aKOHOIATEAIO
YCTAHOBUTH OTPAHHYEHHS 3aKPENASIEMbIX UMHU IIpaB, OH HE MOIKET OCYIIECTB-
ASITH TAKOE PETYAMPOBaHHE, KOTOPOE ITIOCATAaA0 OBI HA caMO CYILIECTBO TOTO HUAU
MHOTO IIpaBa U NPUBOAUAO OBl K yTPATE €TI0 PeasbHOTO COMEPIKAHUS;

OPU AONYCTUMOCTH OTPAHUYEHHUS TOIO MAM HWHOTO IIpaBa B COOTBETCTBHUH
C KOHCTHUTYIIMOHHO OJ00PAEMBIMH HEAIMH TOCyOapCTBO, obecriedymBasi 0asaHC
KOHCTUTYIIMOHHO 3alllHIIa€MbIX [IEHHOCTEH U MHTEPECOB, JOAYKHO HCIIOAB30BaTh
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HEe Ype3MepHbIe, a TOABKO HEOOXOAUMBbIE M CTPOTO O0yCAOBAEHHBIE 3TUMU IIEASI-
MU MEPHI;

myOAMYHBIE MHTEPECHI, IIEepPEeYNCAEHHbIe B cTaThe 55 (dacth 3) KoHcTHTy-
nuu Poccuiickoy denepaiiyu, MOTYyT ONpaBAaTh IPABOBBIE OTPAaHUYEHUS IIpaB
1 cBOOOM, TOABKO €CAU TaKHe OT'PaHHYEHHs OTBEYAIOT TPEOOBAHUSM CIIPABEIAU-
BOCTH, SIBASIOTCS a€KBaTHBIMH, ITPOIOPIIMOHAABHBIMH, COPa3MEpPHBIMH U HEO0O0-
XOOUMBIMH [OAS 3aIUThl KOHCTUTYIIMOHHO 3HAYUMBIX IIEHHOCTEH, B TOM YHCAE
IIpaB U 3aKOHHBIX MHTEPECOB APYTUX AUI], HE UMEIOT OOpaTHOM CHABI U He 3a-
TparuBarT CaMO CYIIECTBO KOHCTUTYILIMOHHOIO IIpaBa, T.€. HE OTPaHUYHBAIOT
HpEeneAbl U IIPUMEHEHHNE OCHOBHOI'O COAEPKAHUA COOTBETCTBYIOIINX KOHCTHUTY-
OHOHHBIX HOPM,;

4TOOBI MCKAIOUHTH BO3MOXKHOCTb HECOPA3MEPHOTO OpaHUYEHUs IIpaB U CBO-
0o YeaoBeKa M rpaskAaHUHA B KOHKPETHOH ITPaBONPUMEHHUTEABHON CHUTYAIlHH,
HOpPMa OOAXKHA OBITH (POPMAABHO OIIPEAEACHHOM, TOYHOM, YEeTKOM M sICHOM, He
JOIIyCKAaIOIIE pacCIIuPUTEABHOIO TOAKOBAHHSA YCTAHOBAEHHBIX OrpPaHHUYEHHUH
U, CA€IOBATEABHO, IIPONU3BOABHOI0 UX IIPUMEHEHUS [7].

B caoxwuBmierica cutyanuu Ha MUHHCTEPCTBO BHYTPEHHUX Aea Poccuiickoi
denepanuu Bo3aaraeTcs (PyHKIIMS OXpaHbI OOIIECTBEHHOIO IMOPsSAKa B PEXHUME
MIOBBIIIEHHON TroToBHOCTH. Tak, corpynHuku OB/l mag cobaromeHUs peskuma
CaMOU3O0ASIINH 1 COOAIOEHHUN KapPaHTUHHBIX TPeOOBaHUN MPUMEHSIIOT aIMHUHHU-
CTPaTUBHO-IIPABOBBIE MEPhI IIPUHYXKAEeHUd. CaMOCTOATEABPHBIM BUI MEpP IIPH-
HY>KIE€HHUS — aAMHUHHUCTPATUBHO-IIPEAYIIPEAUTEABHBIE MEPHI, HA3HAYEHUE KOTO-
PBIX — IpenynpexXRAceHHe IIPaBOHAPYIIEHUH H obecredeHue OOIIeCTBEHHOMH
0e30I1acHOCTH.

YKazaHHbIe Mepbl HUMEIOT CTPOro IleA€BOH ITpopHAaKTHUYECKOH XapaKTep
W HaIIpaBAE€HBI Ha IIPEAOTBPAICHUE CO34aHUY ITPOTHUBOIPABHBIX U HHBIX, IIPEM-
CTaBAFIOIINX OOIIECTBEHHYIO OIIACHOCTH, cuTyalnii. OHU BBICTYIIAIOT B BUE al-
MUHHCTPATHUBHBIX OI'pPaHUYEHUN AMOO OIpeneAe€HHBIX aJMHUHUCTPATHUBHBIX OdeHi-
CTBUU B OTHOILIEHUU TOU MAYU MHOU KaTErOpUH OpraHu3aliuii U AUIIL.

BwmecTe ¢ TeM, yYUThIBad TEPPUTOPHAABHBIN XapaKTep pPaclIpoOCTpPaHEHUS
NaHIEeMHUH, a TaKyKe OCOOEHHOCTH KaxK/A0oro cyowreKTa Poccuiickoit denepa-
nuu, corpyaHuku OB/l mo-pa3HOMy OTHOCATCS K HCIIOAHEHHIO CBOUX 00sS3aH-
HOCTeH B yCAOBHSAX ITIAaHAEMHH. Tam, rae 3a00AeBaeMOCTh BBIIIE, PYKOBOIACTBO
MB/I P® 6oaee akTUBHO OOpeTcs C HE3aKOHHBIM U HEOOOCHOBAHHBIM IIOCEIIIE-
HUEM TIpaxaH OOIIEeCTBEHHBIX MECT, B Tropolax MeHee KPYIHBbIX U TaM, e
3ab60A€BaeMOCTh HE TAK BEAWKA, OCYILIECTBAEHHE Me€pP CBA3aHHBIX C IIOAOEP-
JKaHUEM OOIIleCTBEeHHbIE 0€30IIaCHOCTH HE€ CHUABHO U3MEHHAOCH C TOTO IIEPHO-
[a, KOTOpbI¥ OblA XapaKTepeH A0 MepHola KOPOHaBUPYCHOM HHMeEKINHU |5,
c. 133].

Kpome Toro, caemyer OTMETHTH, YTO CAMOHM3OASINS W KapaHTHHHBIN pe-
KM, 6€3YCAOBHO, COIIPOBOXKIAIOTCH YXYAILIEHHUEM MaTEPHUAABHOI'O ITOAOXKEHUS
Arofied. A 1iocaeHee 00CTOATEABCTBO OOYCAOBAMBAET POCT ITPECTYITHOCTH.

[ToTeHIIMaABPHBIE TPOOAEMBI, BO3MOKHO, OKHUAATH OT OCTaBIIHXCH 0e3 pa-
60THI MUTPAHTOB, OKa3aBIINXCS B 3aKPbITOM COOOIIECTBE, IAe MOTYT (POPMHUPO-
BaTbCHd pas3Hble B3TAGAbI, a TaK¥XKe OT CTOPOHHUKOB He(POpPMaAbHBIX ABUXKEHUH.
K ToMmy ke 3aKOHOIIOCAYIIHBIE T'PaKOAaHE CETOAHS 3aAyMBIBAIOTCA O IIPAaBOBOM
CTaTyce M30ASIIHMH, O CBOUX IIpaBax M cBoboxax. [laHHble 0OCTOSTEABCTBA IIpe-
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JOIPENEATIOT TO, 4To coTpyaHuKU OB/l mMOAKHBI CAEIUTH 3a OXpPaHOM o0IIecCT-
BEHHOTO Topdaka 6oasee TiaTeAbHO. Tak, mas Haubosee 3(pPEKTHUBHOIO BBISIB-
A€HUsS AUIl, KOTOpPbIe HECyT B cebe IOTEeHIMAaABHYIO yrpo3y OOIIeCTBEHHOH
0e30MaCHOCTH B YCAOBHSAX KOPOHaBHPYCA, CAEAYET OCYILIECTBASITH MEPOIIPHs-
THS [0 IIPOBEAECHUIO IMATPYABHO-IIOCTOBBIX HAPSA0B OTIAEAAMU OPraHOB BHYT-
PEHHUX IIEA.

BwMmecte ¢ TeM, CTOUT OTMETUTH, YTO MEPBI, BBOANMEBIE TOCYAaPCTBOM, UMe-
IOT OYEHb TOHKYIO I'PaHb C HapylLIeHHuEeM KOHCTUTYIIMOHHBIX ITpaB I'paskiaH, I10-
aTomy coTpyaHuku OB/l mOAXKHBI CAEOUTH 32 TE€M, YTOOBI HEe OIIyCKAAOCh TaKoe
HapylueHue. Pedb uaeT o TOM, YTO, €CAH, HAIIPHUMEP, UMEIOT MECTO NPU3HAKU
KaKOT0-AHN0O0 cocTaBa MHpaBOHAPYIIEHHS, CBI3aHHOTO C HApPYLIEHHEM CaMOH30-
ASIIIUH, TO IIPABOOXPAHUTEABHBbIE OPraHbl JOAYKHBI IIPUMEHSTH MEpPbl OTBETCT-
BEHHOCTH K HAPYIIHUTEAI0 TOABKO IIPU AOKA3aHHOCTH (PakKTa HapyLIeHUd M Ha-
AWYHS HEOITPOBEPIKUMBIX OOCTOATEABCTB.
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Administrative and legal regime
for ensuring public safety during the spread
of the new coronavirus infection Covid-19

Radmir R. Bikmaev’

Annotation. The article analyzes issues related to the public safety regime dur-
ing the spread of the new Covid-19 coronavirus infection. The author takes into ac-
count the restrictions imposed on citizens ' rights related to the regime of self-isolation
and other quarantine measures, and the direct participation of internal Affairs officers
in monitoring compliance with these measures by citizens and organizations. The arti-
cle analyses the measures of responsibility that are provided for violation of legislation
that is aimed at preventing the spread of coronavirus infection. Problems related to the
protection of public order during the spread of Covid-19 by employees of the internal
Affairs bodies are identified.

Key words: coronavirus infection, public order, internal Affairs bodies, self-
isolation, mask regime.

In connection with the spread of the new coronavirus infection Covid-19,
states around the world are forced to take various measures that would reduce
the percentage of sickness among citizens, including by restricting certain
rights of citizens.

First of all, the measures introduced are associated not only with the ob-
servance of the mask regime by both citizens and organizations, but also with
the mandatory self-isolation of sick citizens and persons in contact with them,
as well as those who are at risk (elderly people). To ensure compliance with
these requirements, various sanctions are introduced, which are applied in
cases where a citizen or an organization does not comply with the requirements
of the legislation, which are aimed at preventing the spread of coronavirus in-
fection.

Of course, a special role is assigned to employees of internal affairs bodies
in situations of natural disasters, major accidents and catastrophes, epidem-
ics, riots, armed interethnic conflicts, terrorist acts. In such conditions, the
human rights to life, health, freedom, inviolability, housing, property, honor,
dignity and other rights are directly threatened and need to be taken by an
employee of the internal affairs bodies (hereinafter — IAB) various measures for
their appropriate protection and protection [6, c. 108-109].

Federal Law of 07.02.2011 No. 3-FZ “On the Police” reflects the permissi-
ble limits and means of police intervention in social life [2]. At the same time,
the legislator does not so much establish restrictions as solves the problem of
ensuring the established order. It is important to emphasize here that the most
important condition is the proportionality of the imposed restrictions.
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kir State University. E-mail: bikmaevradmir@gmail.com. Scientific adviser — Komarov Sergey
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Doctor of Law, Professor. E-mail: SVKomarov2008@yandex.ru (Russia, Ufa).
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It is important to pay attention to the measures of responsibility that were
introduced by the legislator in order to prevent the spread of Covid-19.

So, in the Code of Administrative Offenses of the Russian Federation in
2020, parts 2 and 3 of Art. 6.3, as well as a new article — 20.6.1 [3]. In addition,
criminal liability is provided for violation of sanitary and epidemiological rules
in Article 236 of the Criminal Code of the Russian Federation [4]. Of course,
these norms are also associated with restrictions on the constitutional rights of
citizens (compliance with the regime of self-isolation is a restriction on the right
to free movement). Accordingly, their application to the offender should be only
in the presence of irrefutable circumstances.

In the Constitution of the Russian Federation in part 3 of Art. 55 stipu-
lates that human and civil rights and freedoms may be limited by federal law
only to the extent necessary in order to protect the foundations of the constitu-
tional order, morality, health, rights and legitimate interests of others, to en-
sure the country's defense and state security [1 ].

At the same time, as follows from the legal positions formulated by the
Constitutional Court of the Russian Federation, restrictions on constitutional
rights, including, therefore, freedom of the media, must be necessary and pro-
portionate to the constitutionally recognized goals of such restrictions;

in cases where constitutional norms allow the legislator to establish re-
strictions on the rights enshrined by them, he cannot carry out such regulation
that would infringe on the very essence of this or that right and would lead to
the loss of its real content;

if it is permissible to restrict a particular right in accordance with consti-
tutionally approved goals, the state, while ensuring a balance of constitutional-
ly protected values and interests, should not use excessive, but only necessary
and strictly conditioned by these goals;

public interests listed in Article 55 (part 3) of the Constitution of the Rus-
sian Federation can justify legal restrictions on rights and freedoms only if
such restrictions meet the requirements of justice, are adequate, proportionate,
proportionate and necessary to protect constitutionally significant values, in-
cluding rights and the legitimate interests of other persons are not retroactive
and do not affect the very essence of constitutional law, i.e. do not limit the
scope and application of the main content of the relevant constitutional norms;

in order to exclude the possibility of disproportionate restriction of human
and civil rights and freedoms in a specific law enforcement situation, the norm
must be formally defined, precise, precise and clear, not allowing an extensive
interpretation of the established restrictions and, therefore, their arbitrary ap-
plication [7].

In this situation, the Ministry of Internal Affairs of the Russian Federation
is entrusted with the function of protecting public order on a high alert. For ex-
ample, police officers use administrative and legal coercive measures to comply
with the self-isolation regime and comply with quarantine requirements. An in-
dependent type of coercive measures is administrative preventive measures, the
purpose of which is to prevent offenses and ensure public safety.

These measures are strictly targeted preventive in nature and are aimed at
preventing the creation of illegal and other situations posing a public danger.
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They act in the form of administrative restrictions or certain administrative ac-
tions in relation to a particular category of organizations and individuals.

At the same time, taking into account the territorial nature of the spread
of the pandemic, as well as the characteristics of each constituent entity of the
Russian Federation, police officers have different attitudes towards fulfilling
their duties in a pandemic. Where the incidence is higher, the leadership of the
Ministry of Internal Affairs of the Russian Federation is more actively fighting
against illegal and unjustified visits of citizens to public places, in smaller cities
and where the incidence is not so high, the implementation of measures related
to maintaining public safety has not changed much since the period that was
characteristic up to the period of coronavirus infection [5, p. 133].

In addition, it should be noted that self-isolation and quarantine regimes
are certainly accompanied by deterioration in the material situation of people.
And the last circumstance determines the growth of crime.

Potential problems can be expected from migrants left without work, trapped
in a closed community where different views can form, as well as from supporters
of informal movements. In addition, law-abiding citizens today think about the le-
gal status of isolation, about their rights and freedoms. These circumstances pre-
determine that the police officers must monitor public order more carefully. So,
for the most effective identification of persons who pose a potential threat to pub-
lic safety in the context of coronavirus, measures should be taken to conduct pa-
trol and guard patrols by departments of the internal affairs bodies.

At the same time, it is worth noting that the measures introduced by the
state have a very fine line with the violation of the constitutional rights of citi-
zens, therefore, police officers must ensure that such a violation is not allowed.
The point is that if, for example, there are signs of any corpus delicti associated
with a violation of self-isolation, and then law enforcement agencies should ap-
ply penalties to the violator only if the fact of the violation is proven and there
are irrefutable circumstances.
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IIpaBOBAA OCHOBA MPOH3BOACTEBA MO AEAAM
OB AAMHHHCTPATHBHLIX MPABOHAPYLUENHAY
B Poccurickort depepanu

K. K. T'apaega’

AHHoOTanmua. B crarbe maercd ofIad xapaKTepPUCTUKA CHCTEMbl 3aKOHOIATEAb-
crBa B Poccumiickoit @eneparnu, ¢ ydeToM (peaepaTUBHOTO YCTPOHUCTBA POCCHUHCKOTO
rocyaapcTBa BbizieAdeTcs pellepasbHBIM U PETHOHAABHBIN YPOBEHB 3aKOHOIATEABCTBA,
paccMaTpuBaeTcs IIpaBoBasd OCHOBAa ITPOU3BOJACTBA IO AeAaM 00 aaMHHUCTPATHBHBIX
npaBoHapylleHUsxX B Poccutickoit ®enepany, u3dydaeTcd CyLIHOCTb IIPOU3BOACTBA IIO
aeaaM o0 aAMHHUCTPATHUBHBIX [IPABOHAPYILIEHUIX, €T0 3aJa4H.

KarodyeBbIe CAOBA: a[MUHHUCTPATHUBHOE ITpaBoHapyleHue, Komgekc o6 afMHUHUCT-
PATHUBHBIX ITPaBOHAaPYIIIEHUSX, CyObeKTbI PP, 3aKOHOJATEABCTBO, aIMUHUCTPATUBHAS
OTBETCTBEHHOCTDH, AMHUHHUCTPATUBHO-IOPUCAUKIINOHHAS AEATEABHOCTD.

ucreMa 3akoHomateabcTBa Poccuiickoli Penepalii BKAIOYaET B cebs
3aKOHBI U IIO[3aKOHHBbIE aKThl. 3aKOHBI IPUHUMAIOTCHI KakK demne-
PaABHBIMHU OpraHaMH, TaK U opraHaMu cyObpeKToB Poccutickoii Pe-
[epali B IIPOIIECCE 3aKOHOTBOPUYECKOH NesSTeABHOCTU AUOO B pe-
3yAbTaTe€ HEIMOCPEACTBEHHOIO IIPpaBOTBOPYECTBA BCEro Hapozaa (pe-
deperayma) [S, c. 269-276]. Ilpouenypa HIpUHATUS 3aKOHa IIPEeAyCMOTpeHa
B Koncruryniuu PP, Bkarouad onpeneseHNe Kpyra CyOBEKTOB 3aKOHOAATEABHOM
HMHULIUATHUBbI, YCAOBHY IIPOXOXKIAEHUS 3aKOHOIIPOEKTA, MOPSANOK IOANHNCAHUI
U onnyO0AmMKoBaHU4 [1].

PaszanyaroTca 3aKOHOOATEABHBIE aKThI (pelepasbHOIO YPOBHS (IIPEXKae BCe-
ro Koncrurynua Poccuiickoit Penepaiiyiy, 3akoHbl Poccuiickoit denepaliid o I110-
npaBke K Koncrutynuu Poccuiickoit ®eneparuu, denepasbHble KOHCTHUTYIIH-
OHHBIE 3aKOHBI, (pemepasbHble 3aKOHbBI) U 3aKOHBI CyOBeKTOB Poccutickoit dene-
panuu.

[lo oTpacaeBOM IIPUHAIOAEKHOCTHU BBIAEAIIOT 3aKOHOAATEABHBIE aKTHI,
HMEIOIME OTHOIIEHHE K KOHKPETHBIM OoTpacadaM IIpaBa (YroaoBHbIH, TaMozKeH-
HbIM, HaaoroBelii, I'pazxknanckuii, TpymoBoii komekcel PP u T.mm.). Cucrema
HOPM, PETrYAHPVIOIIUX OOIIleCTBEHHBbIE OTHOLIEHHS B cdepe UCIIOAHUTEABHO-
pacnopsaauTeABHON NeaTEABPHOCTH I'OCYJapCTBa B Pa3AMYHBIX cdepax rocynap-
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pykoBonuteab — KomapoB Cepre#i AAeKCaHAPOBHY, IIpodpeccop Kadeapbl TEOPUU TOCYAAPCT-
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CTBEHHOM U OOIINECTBEHHOM >KU3HU OOIIECTBa, MPeaCTaBAdEeT COOOM aaMHHUCT-
paTtuBHOe mpaBo. Cioga K€ OTHOCATCH U HOPMBI, UMEIOIINE B CBOEM COAEpPIKAa-
HUH IIpaBUAA TTOBEIEHUs, PETAaAMEHTHUPYIOIME OTHOIIIEHUS B cpepe aMUHUCT-
PaTUBHBIX IPABOHAPYIIIEHHUH.

Coraacho ct. 1.1. Kogekca 06 agMUHHUCTPATUBHBIX [IPaBOHAPYIIEHUAX (Ia-
ree — KoAIl P®P) 3akoHOAATEABCTBO AAaHHOM 00AACTH COCTOUT U3 HACTOLIIETO
Komekca 1 mpuHUMAaeMbIX B COOTBETCTBUH C HUM 3aKOHOB CyOBeKTOB Pd.

[Ipou3BOACTBO 1O AeAaM 006 aAMHHHUCTPATUBHBIX IIPABOHAPYIIEHUSIX (IPHU-
MEHEHHE Me€p KapaTeAbHOrO BO3AeUCTBHYA — aAMHUHUCTPATHUBHBIX HaKa3aHUU
K JIEAMHKBEHTaM, BUHOBHBIM B COBEPIIEHUU aIMHHHUCTPATUBHBIX IEAUKTOB) —
BH I[IPABOOXPAaHUTEABHOT'O IIPOM3BOACTBA, KOTOPBIA HABAIETCI 3JAEMEHTOM
CTPYKTYpPbl aAMHUHUCTPATUBHOTO IIpoIlecca, IIO3TOMY B TEOPHUU aAMUHUCTpa-
THUBHOT'O IIPOIleCCa WHOTAA MAHHOE IIOHSTHE OTOXKIECTBAAIOT C IIOHATHEM «af-
MUHHUCTPATUBHO-IOPUCAUKIIMOHHBIN mporecc» [6, c. 30], aubo ke CYHUTAIOT Om-
HUM M3 [IPOU3BOJACTB aAMHUHHUCTPATHBHO-IOPUCAUKIIMOHHON NOEeSITEeABHOCTH |3,
c. 28].

[Ipou3BoACTBO IO meaaM 00 aAMUHHUCTPATHUBHBIX ITPABOHAPYILEHHUSIX ype-
ryaupoBaHo Konekcom Poccutickoit ®enepariuu 06 agMHUHUCTPATUBHBIX IPaBO-
HapyLUIeHUIX, COAEP3KAIIMM KaK HOPMBI MaTEpPHUaAABHOTO ITpaBa 00 aJMUHUCT-
paTUBHBIX OeAuKkTax (pasgear! [-II), Tak u mpoiieccyasbHble ITpaBHAa aaAMHUHHU-
CTPATUBHO-IOPUCAUKIIMOHHON AEeATEABHOCTH IO IIPUBACYEHHUIO K aIMUHHCTpa-
THUBHOM OTBETCTBEHHOCTH (paszeas! [I1-V).

Taxk, B paszaeae III KoAlIl P® orpazkeHbl IIOAHOMOYHS OPraHOB aJMHHHUCTPA-
TUBHOM IOPUCAUKIIMH II0 PACCMOTPEHHIO AeA 00 aAMHHUCTPATUBHBIX IIpaBOHA-
pyumieHuax. B Hopmax pasmeaa IV KoAlIl PP ompeneadarorca 3amadyy U CTAOUH
POU3BOACTBA II0 AeAy 00 aaMHUHHCTPATHBHOM IIPOCTYIIKE, IIPABOBOU CTATyC
YYIaCTHUKOB IIPOU3BOJCTBA, OCOOEHHOCTH ITPOIleCcca NOKAa3bIBaHHUS U HWHBIE BO-
IIPOCHI aIMUHUCTPATUBHO-IIPOIIECCYAaABHOI'O XapakTepa.

3aKoHOOATEABCTBO 00 aIMHUHHCTPATHBHBIX ITPABOHAPYIIEHUSIX, YIUTBHIBAS
denepaTUBHOE YCTPOUCTBO HAIIIETO T'OCYyJapCTBa, SIBASETCSI ABYXyPOBHEBBIM:
denepasbHOE U peruoHasbHOe. ba3oBhIM PYHAAMEHTOM AT PETHMOHAABHOTO 3a-
KOHOTBopuecTBa CAYKUT Komekc Poccutickoit denepaiyu 00 aaMUHUCTPATUB-
HBIX [IPpaBOHAPYIIECHUIX.

ANMUHHUCTPATUBHO-IIPABOBhIE ITPABOHAPYIIEHUd (IPOCTYIKH) MIpEacTaB-
ASIIOT CO0OM HpeayCMOTPEHHbIE HOPMaMH aJAMHUHHUCTPATUBHOTO, (PUHAHCOBOTIO,
3€MEABHOI'O, IIPOILIECCYaAbPHOTO M HMHBIX OTPacAeld IIpaBa IIOCATraTEAbCTBA HA yC-
TaHOBAEHHBIH IOPSI0K IOCYAapCTBEHHOIO yIIPaBA€HUsI, COOCTBEHHOCTD, IIpaBa
U 3aKOHHBbIE HHTEPECHI TI'PaskaH, COCTOLIIME B HAPYIIEHHUH YCTAaHOBAEHHBIX
IpaBHUA aAMUHHUCTPATUBHBIX OPTaHOB [S, c. 435].

3akonbl cyOpekTOB PP ocHOBaHbI Ha moaoxkeHUsxX KoAIl PP, B koropom
TaK>Ke HMEIOTCS OO0IIHe IIOAOXKEHHd, OCOOeHHasd dYacTh, KOMIIETEHIIMOHHBIE
HOPMBI O HOABEAOMCTBEHHOCTH MeA 00 agMHUHUCTPATHUBHBIX IIpaBOHAapYyIIIe-
HUIX, 3aKAIOUHUTEAbHBIE (II€peXOaHbIEe) IOAOKEHHsI. Bce maHHBIE COCTaABASIO-
e o0pas3yroT eOUHBIH KOMeKC/3aKOH Ccy0beKkTa PP 00 agMUHHCTPATUBHBIX
IpaBOHAPYIIEHUIX /OTBETCTBEHHOCTH. B KaxkgoMm cyowbekre PP nelicTByert
cBoit Komekc 00 aAMUHHUCTPATHBHBIX ITPAaBOHAPYILIEHUIX, TaK, HAIIPUMEpP, Ha
TeppuTopun Pecriyoauku BamikoprocraH neiicrByer Komekc Pecriybauku Bari-

129



1(121)-2021 Kpnanveckan muican

KOpTOCTaH 00 aAMUHHUCTPATUBHBIX ITpaBoHapyuieHudax ot 23 uioHsa 2011 roga
Ne 413-3 [2].

CaenyeT 3aMETUTH, YTO B OTAUYHE OT MHBIX BUAOB CyAONPOHU3BOACTB, IAE
OPSA0K IIPOIIECCYaABHOM AEeSITEABHOCTH PETAaMEHTUPYETCS TOABKO oerepanb-
HBIM 3aKOHOJATEABCTBOM, IIPOHU3BOJACTBO IO feaaM 00 aMUHHUCTPATHUBHBIX [e-
AUKTaxX IIPEACTAET IIPEAMETOM COBMECTHOro BeaeHHUd Poccuiickodt denepanuu
u ee cyowrekToB (cT. 1.3.1 KoAIl P®). Tak, kK BegeHHO Cy0OBEeKTOB PoccuiicKoi
denepaliu B 9TOH 00AaCTH 3aKOHOAATEABCTBA OTHOCHUTCSI:

- opraHusalys IPOU3BOACTBA IO AEAUKTAM, IPEeayCMOTPEHHBLIM 3aKOHAa-
MU cyOBpekToB Poccuiickoit denepariyu, a TakKe oIlpeneAeHUe UX ITOABELOMCT-
BEHHOCTH;

- obpa3oBaHME KOMUCCHM II0 JeAaM HECOBEPIIEHHOAETHUX U 3alllUTe X
IpaB, a TaKXe aJMUHUCTPATUBHBIX KOMUCCHUH;

- OIPENEACHHE peEecTpa MOAXKHOCTHBIX AMI], KOTOPBIM IIPENOCTABALETCS
IIPaBO COCTaBAATH ITPOTOKOABI 00 aAMUHHUCTPATHBHBLIX MIPABOHAPYILICHUAX 34
HapyllleHUs PETMOHAABHBIX 3aKOHOB U JIP.

BaxXHO OTMETHUTB, YTO 3aKOHbI, IIPUHUMaeMble cyobekTamu PP, He MoryT
npoTuBopednTh HOpMaM Komekca o6 agMHHUCTPATUBHBIX ITPABOHAPYIIIEHUSX.
Paspenienne criopoB IIo BOIIpocaM COOTBETCTBHUSI 3aKOHOB cyObekToB PP Ko-
JIEKCY OTHECEHO K BeneHUI0 KoncturynuonHoro Cyna P® [4, c. 55].

K umcay ocobeHHOCTEH agMUHUCTPATUBHO-IOPUCAUKIIMOHHON IesTeABHO-
CTH CAEAYET OTHECTHU IIPUBA€UYEHHE K OTBETCTBEHHOCTHU 3a aJMHUHHCTPATHUBHBIE
OEeAVKTBI. [Ipou3BOACTBO IO meaaM o0 aJIMUHUCTPATHUBHBIX MPaBOHAPYHIEHUIX
ABASIETCS OOHUM H3 HHCTHUTYTOB aIMHUHHCTPATHUBHO-IIPOIIECCYAaABHOTO IIpaBa,
KOTOPBIH BKAIOYAET B Ce0sl MOPAMOK (IPOIECC) IPUMEHEHUsI KapaTeAbHBIX MeEp
(aAMUHUCTPATUBHOIO HaKa3aHUd) K JEAMHKBEHTAM, COBEPIIUBIINM aIMUHHUCT-
paTtuBHbI€ HeAUKTBhI. CoraacHo cT. 24.1 KoAll P® k 3agagyamM mpou3BOACTBA IIO
aeaaM o0 aAMHHHUCTPATUBHBIX IPABOHAPYUIEHUIX OTHOCSTCS: IIOAHOE, BCECTO-
poHHee, OOBEKTUBHOE M CBOEBPEMEHHOE BBISICHEHHE OOCTOATEALCTB IIO0 AIOOOMY
neay o6 agMHUHHCTPATUBHOM IIpaBOHAPYLIEHUU, pas3pellleHHe OeA B paMKax
HOPM IIpaBa, oOecriedeHHe HCIIOAHEHHs ITPHUHSTOTO ITOCTAHOBAEHHUS, a TaKiKe
BBIIBACHHE IIPUYUH U YCAOBHUM COBEPIIIEHUS aAMUHUCTPATUBHBIX JEAUKTOB.

Be3 BcecTOpoOHHETO U IIOAHOTO U3y4YeHUsI OOCTOSTEABCTB KOHKPETHOTO eAa
HEBO3MOXKHO YCTAHOBUTH OOBEKTHBHYIO HCTHHY U OMPEAEAUTH BUHOBHOCTD AUIIA
B COBEPIIIEHUU aJMHUHHCTPATHBHOTO AeAUKTA. [Io3TOMYy CyOBEKTHI aAMHHHUCTPA-
TUBHO-IOPUCAUKIIMOHHON NOESTEABHOCTH B XOIE PAaCCAE€IOBAaHHS M pPacCMOTpe-
HUS OAeA 00 aAMHUHHCTPATHUBHBIX ITPOCTYIIKAX MOOAKHBI BBISICHUTHL HAAHYHE CO-
ObITHS IPABOHAPYILIEHHUS, XapaKTeP U IIOCAEACTBUS AEAWKTA, AEAUKTOCIIOCOO-
HOCThb IIPUBAEKAEMOro K aIMHUHHCTPATHUBHOH OTBETCTBEHHOCTH (PHU3UYECKOTO
HAU IOPUAUYECKOIO AWIlA U WHBbIE CBEAEHHUI O HEM, HaAWUYHE CMSATYalolnIuX HUAU
OTHATYAIOIINX OTBETCTBEHHOCTH OOCTOATEABCTB. [IpM 3TOM HYKHO TakKKe OIpe-
OEAUTDH, HET AU OCHOBAHHUU A IMpPEKpaIIeHUd IIPOU3BOACTBA I10 OEAY.

OOBEKTUBHOCTh aIMUHUCTPATUBHO-IOPUCAUKIINOHHON [OEeSITeABHOCTHU 3a-
KAIOYAeTCsd B TOM, YTO HPOIlECCYyaAbHbIE OEUCTBUA CO CTOPOHBI AHWII, 00Aamaro-
IIIUX BAAQCTHBIMH ITOAHOMOYUSIMH, IOAXKHBI OBITH ITPOBENEHBI 0€e3 ITPeaB3ATOCTH,
C cobAIOZIEHUEM ITPUHIIUIIA 3aKOHHOCTU. B coorBeTcTBHU C 4. 1 cT. 1.6 KOAIl PP
OAS IIPUMEHEHHUs Mep aAMHHHUCTPATHUBHOIO HaKa3aHHs HEOOXOOMMO HE TOABKO
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Haauuyre (PakKTHYECKOT'O0 OCHOBAHUS — COCTaBa aAMUHHCTPATHUBHOTO [IEAUKTA,
HO W CTPOTO€ BBIIIOAHEHHE IIPOLIECCYaAbHBIX IIPABHA PAaCCAE€NOBaHHUA U pac-
CMOTPEHUS [IEA.

Kak orMmedyeHO B ropuaudeckoi aureparype [7, c. 43|, Aa9 UHCTUTyTa IIPO-
M3BOJZICTBA II0 AeAaM 00 aAMHHHCTPATUBHBIX IIPAaBOHAPYIIEHUAX XapaKTepPHBI
caedyrolyie TPU (PYHKIIMH: OOBHHEHHe, 3allluTa U pas3pelieHue neaa. 3aKOHO-
JaTeAb B Ka4eCTBE T'AaBHOU II€AM aMHUHHCTPATUBHOIO HaKa3aHUs OIIPEEASET
penynpeRKaeHHUE COBEPILIEHNUT HOBBIX IIPOCTYIIKOB.

TakuMm 006pa3oM, OCHOBOHM IIPaBOBOIO PETYAHMPOBAHUS IIPOM3BOACTBA IIO Ie-
AaM 00 aMUHHCTPATUBHBIX IIPABOHAPYIIIEHUAX saBAseTca Komekc o6 aaMHUHHCT-
PaTUBHBIX ITpaBOHApyLIeHusSX PP, a TakKe KOAEKChl / 3aKOHBI 00 agMUHHCTPA-
THUBHBIX [IpaBOHApPYIIEHUIX CcyObpeKToB Pd. I[Ipom3BoACTBO IO aAMHUHUCTPATUB-
HBIM [€AaM, COTAAQCHO AENCTBYIOIIEH B TEOPUM KOHIIEHIIIMU, CTPYKTYPHO IIpen-
cTaBAsIeT COOOM B3aMMOCBS3b CAEOYIOIMX ITO3UIHI: OOBEKTHBHOE BBISICHEHHE
Bcex 0e3 MCKAIOYEHMsI OOCTOSTEABCTB aIMUHHCTPATHUBHO-HAKA3ye€MOI'O [NEsTHUS;
yCTaHOBAEHME (PAKTOB COBeplIeHUd AesHus, 3anpenieHHoro KoAll Pd; a Takske
0dpOpPMAEHUE ITPOLIECCYAABHBIX JOKYMEHTOB.
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Legal basis of proceedings on cases
about administrative offenses
in the Russian Federation

K.I. Garaeva“

Annotation. The article provides a general description of the system of legisla-
tion in the Russian Federation, taking into account the federal structure of the Rus-
sian state, the federal and regional level of legislation is highlighted, the legal basis of
proceedings in cases of administrative offenses in the Russian Federation is consi-
dered, the essence of proceedings in cases of administrative offenses and its tasks are
studied.

Key words: administrative offense, Code of Administrative Offenses, constituent
entities of the Russian Federation, legislation, administrative responsibility, adminis-
trative and jurisdictional activity.

The system of legislation of the Russian Federation includes laws and reg-
ulations. Laws are adopted by both federal bodies and bodies of the constituent
entities of the Russian Federation in the process of lawmaking or as a result of
direct lawmaking of the entire people (referendum) [5, p. 269-276]. The proce-
dure for the adoption of the law is provided for in the Constitution of the Rus-
sian Federation, including the definition of the circle of subjects of the legisla-
tive initiative, the conditions for the passage of the bill, the procedure for sign-
ing and publication [1].

Legislative acts of the federal level differ (first of all, the Constitution of the
Russian Federation, laws of the Russian Federation on amendments to the
Constitution of the Russian Federation, federal constitutional laws, federal
laws) and laws of the constituent entities of the Russian Federation.

By industry, they distinguish legislative acts related to specific branches
of law (Criminal, Customs, Tax, Civil, Labor Codes of the Russian Federation,
etc.). The system of norms governing public relations in the sphere of executive
and administrative activities of the state in various spheres of state and public
life of society is an administrative law. This also includes norms that have rules
of conduct in their content that regulate relations in the field of administrative
offenses.

According to Art. 1.1. Of the Code of Administrative Offenses (hereinafter
referred to as the Code of Administrative Offenses of the Russian Federation),
the legislation of this area consists of this Code and the laws of the constituent
entities of the Russian Federation adopted in accordance with it.

Proceedings in cases of administrative offenses (the application of punitive
measures — administrative punishments to de-linkers guilty of committing ad-
ministrative tort) is a type of law enforcement proceedings, which is an element

* Garayeva Karina Ildarovna, 1st year graduate student of the Institute of Law of the
Bashkir State University. E-mail: karina_garaeva96@mail.ru. Scientific adviser - Komarov Ser-
gey Aleksandrovich, Professor of the Department of Theory of State and Law of the Institute of
Law of the Bashkir State University, President of the Interregional Association of State and Law
Theorists, Doctor of Law, Professor. E-mail: SVKomarov2008@yandex.ru (Russia, Ufa).
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of the structure of the administrative process, therefore, in the theory of ad-
ministrative process, sometimes this concept is identified with the concept
“Administrative and jurisdictional process” [6, p. 30], or they are considered
one of the proceedings of administrative and jurisdictional activity [3, p. 28].

Proceedings in cases of administrative offenses are regulated by the Code
of the Russian Federation on Administrative Offenses, which contains both
substantive law on administrative torts (sections I-II) and procedural rules of
administrative and jurisdictional activities to bring to administrative responsi-
bility (Sections III-V).

So, section III of the Administrative Offenses Code of the Russian Federa-
tion reflects the powers of the bodies of administrative jurisdiction to consider
cases of administrative offenses. The norms of Section IV of the Code of Admin-
istrative Offenses of the Russian Federation determine the tasks and stages of
proceedings in an administrative violation case, the legal status of the partici-
pants in the proceedings, the specifics of the proof process and other issues of
an administrative procedural nature.

The legislation on administrative offenses, given the federal structure of
our state, is two-tier: federal and regional. The basic foundation for regional
creativity is the Code of Administrative Offenses of the Russian Federation.

Administrative and legal offenses (misdemeanors) are the encroachments
on the established procedure for public administration, property, rights and
legitimate interests of citizens, provided for by the norms of administrative, fi-
nancial, land, procedural and other branches of law, in violation of the estab-
lished rules of administrative bodies [5, p. 435].

The laws of the constituent entities of the Russian Federation are based
on the provisions of the Code of Administrative Offenses of the Russian Federa-
tion, which also contains general provisions, a special part, competence norms
on the jurisdiction of cases of administrative offenses, and final (transitional)
provisions. All these components form a single code / law of the constituent
entity of the Russian Federation on administrative offenses / responsibility.
Each subject of the Russian Federation has its own Code of Administrative Of-
fenses, for example, on the territory of the Republic of Bashkortostan the Code
of the Republic of Bashkortostan on Administrative Offenses of June 23, 2011
No. 413-z [2] is in force.

It should be noted that, unlike other types of legal proceedings, where the
procedure for procedural activities is regulated only by federal legislation, pro-
ceedings on cases of administrative tort is the subject of joint jurisdiction of the
Russian Federation and its subjects (Article 1.3.1 of the Code of Administrative
Offenses of the Russian Federation). So, the jurisdiction of the constituent enti-
ties of the Russian Federation in this area of legislation includes:

— organization of proceedings on torts provided for by the laws of the con-
stituent entities of the Russian Federation, as well as the determination of their
jurisdiction;

— formation of commissions for minors and the protection of their rights,
as well as administrative commissions;

— determination of the register of officials who are given the right to draw
up protocols on administrative offenses for violations of regional laws, etc.
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It is important to note that the laws adopted by the constituent entities of
the Russian Federation cannot contradict the norms of the Code of Administra-
tive Offenses. The resolution of disputes on the compliance of the laws of the
constituent entities of the Russian Federation with the Code is attributed to the
jurisdiction of the Constitutional Court of the Russian Federation [4, p. 55].

Among the features of administrative and jurisdictional activity should be
attributed to the prosecution for administrative cases. Proceedings in cases of
administrative offenses is one of the institutions of administrative procedural
law, which includes the procedure (process) for the application of punitive
measures (administrative punishment) to delinquents who have committed
administrative tort.

According to Art. 24.1 of the Code of Administrative Offenses of the Russian
Federation, the tasks of proceedings in cases of administrative offenses include:
full, comprehensive, objective and timely clarification of the circumstances in
any case of an administrative offense, resolution of cases within the framework
of the law, ensuring the execution of the adopted resolution, as well as identify-
ing the reasons and conditions for the commission of administrative tort.

Without a comprehensive and complete study of the circumstances of
a particular case, it is impossible to establish the objective truth and determine
the guilt of a person in the commission of an administrative tort. Therefore, the
subjects of administrative-but-jurisdictional activity in the course of the investiga-
tion and consideration of cases of administrative offenses must find out the exis-
tence of an offense-violation event, the nature and consequences of the tort, the
delinquency of an individual or legal entity brought to administrative responsibili-
ty and other information about him, the presence of mitigating or aggravating cir-
cumstances of responsibility. In this case, it is also necessary to determine
whether there are grounds for terminating the proceedings in the case.

The objectivity of administrative and jurisdictional activity lies in the fact
that procedural actions on the part of persons with powers of authority must
be carried out without bias, in compliance with the principle of legality. In ac-
cordance with Part 1 of Art. 1.6 of the Code of Administrative Offenses of the
Russian Federation for the application of measures of administrative punish-
ment, it is necessary not only to have a factual basis — the composition of an
administrative tort, but also to strictly follow the procedural rules for the inves-
tigation and consideration of cases.

As noted in the legal literature [7, p. 43], the following three functions are
characteristic of the institution of proceedings in cases of administrative of-
fenses: accusation, defense and resolution of the case. The legislator defines
the prevention of committing new offenses as the main goal of administrative
punishment.

Thus, the basis for the legal regulation of proceedings in cases of adminis-
trative offenses is the Code of Administrative Offenses of the Russian Federa-
tion, as well as codes / laws on administrative offenses of the constituent enti-
ties of the Russian Federation. Proceedings on administrative cases, according
to the concept operating in theory, structurally represents the interconnection
of the following positions: objective clarification of all, without exception, the
circumstances of an administratively punishable act; establishing the facts of
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the commission of an act prohibited by the Code of Administrative Offenses of
the Russian Federation; as well as execution of procedural documents.
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DROAWUHA CAEACTRHA B POCCHH:
HCTOPHA H CORPEMEHHOCTh

A.H. BacTpuikun’

AHHOTanHuA. B maHHON AEKIINH COAEPIKUTCS HUCTOPUKO-TEOPETHYECKasd XapaKTepPH-
CTHKAa 3BOAIOIIMH OPraHH3allUM M OAedaTeAbHOCTH CAeICTBEHHOro KomMuTeTa Poccuiickoi
denepaliiu B pa3AMYHBIX chepax IPaBOBOIO PETYAUPOBAaHMS OOIECTBEHHBIX OTHOIIIEHUH.
Hcropuyecku Haesl CO3AaHUS «HE3aBHUCHMOI'O CAEICTBHS» BO3HHKAA €I1le BO BpeMeHa HUM-
nepartopa Ilerpa Beankoro, korza 6b1aa cpopMyArnpoBaHa KOHIIENIHS BHEBEIOMCTBEHHO-
IO IIPEIBAPUTEABHOTO CAEZICTBHS, a peasn30BaHa oHa Oblaa ToabKO B XXI Beke.

Boabnioe BHEMaHNE yAEA€HO aHAAN3y HOPMAaTHBHO-IIPABOBOIO oOecriedYeHUsI 9BO-
AIOITMN CA€JICTBUSI, IIPEEMCTBEHHOCTH OPraHOB, KOHKPETHBIM pe3yAbTaTaM B HeATeAb-
HOCTH €ro OPTraHOB, XapaKTEePUCTHUKE OTAEABHBIX BHIOB B3aUMOAEHCTBUS IIPaBOOXpa-
HHUTEABHBIX BEIOMCTB.

ABTOp cUHTaeT BeCbMa ITO3UTHBHBIM pa3zAeAeHHe (PYHKIIHUH IIPOKYPOPCKOTO Ha-
30pa ¥ IPOU3BOJACTBA CAEICTBHS, YTO IT03BOAHMAO JOCTHTHYTH HEOOXOAMMOTO OasaHca
IIOAHOMOYUH. ITO cocTosiHHEe BecbMa 3(P(PEeKTHBHO OTPaA3HAOCh Ha CHCTEME 3alllUThl
IIpaB U UHTEPECOB AMYHOCTH Ha CTAHUU NOCYAEOHOI0 IIPOU3BOACTBA.

B 1ieaom Takag raobasbHas peopraHusalivs CA€NCTBEHHBIX OPraHOB IIpoBeaeHAa
BIIEPBBIE.

KarouyeBble CAOBaA: IIETPOBCKHE HAKa3bl, YTOAOBHOE 3aKOHOAATEABCTBO, YTOAOBHO-
IIpolieccyasbHoe npaBo, CAeCTBEHHBIH KOMUTET, IPOKypaTypa, (PYHKIIUH CAEICTBHUSI.

OYTH 15 AeT IIPOUIAO CO MHS 3apOKAEHUS HOBOM CAE€NCTBEHHOM

CTPYKTYypbl — CA€ICTBEHHOTO KOMHUTETA IPHU ITpoKypaTtype Poccuii-

ckolt Penepanuu (IpaBoOIIPEEMHHUKOM KOoToporo aBadercd Caencr-

BEHHBIH KoMmuteT Poccuu, obpeTmiuii cTaTyc CcaMOCTOSITEABHOTO

roCyaapCTBEHHOIO opraHa), oOpaszoBaHHOTO YKasoMm [Ipe3dmmeHTa

Poccuiickoit ®enepanuu ot 1 aBrycra 2007 r. Ne 1004 [13], a Takxkxe 300 aet

CO OHS 3apOKIEHUS CTAAUU ITPEeABapPUTEABHOIO CAEACTBUS U NoanucaHus [ler-

poMm Beaukum Tunosoro Hakaza o0 y4dpexKIeHUU CUCTEMBI CA€ICTBEHHBIX KaH-
neadgpuit [19].

OTH naMmsaTHbIE OaThl UMEIOT 0coboe 3HaYeHUE A BCEY CHUCTEMBI CAENCT-

BEHHBIX OopraHoB. OHU SBASIOTCS OTIIPAaBHOM TOYKOM 3apoKAeHUS U pPa3BUTUS

* Bacmposikun Anexcandp Heanoeuu, nipencenaresb CA€ICTBEHHOTO KoMmuteTa Poccuii-
ckoti Pemepanuu, JOKTOP IOPUANYECKUX HAYK, IIpodeccop, 3acAayxeHHbIH opuctT Poccuiickoit
denepanuu. E-mail: lawinst-spb@mail.ru
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HE3aBHCHUMOI'O CAEACTBUsS B Poccum, TaK KaK KOPEHHBIM 00pa3oM H3MEHHAU
YTOAOBHBIN ITPOIIECC U OAAU TOAUOK €r0 JAaAbHEUIIEMY COBEPIIIEHCTBOBAHUIO.

Ectp n3BectHOoe u3speuenue: «<HoBoe — 3T0 xopoiro 3abbiToe crapoer. Harre
obOpalieHHe K HCTOKaM oOpa3oBaHHUS IIEPBBIX B Poccum BHEBEIOMCTBEHHBIX
CA€ICTBEHHBIX OPTraHOB €Ille pPa3 3TO IMOATBEPKAAET.

Cama upges o0Opas3oBaHUsS BHEBEIOMCTBEHHOTO CAEICTBEHHOT'O OpraHa BO3-
HuKAa B Hadase XVIII Beka B xome OypHOro pocTa HPOMBIIIAEHHOTO ITPOU3BOJI-
CTBa U TOPTOBAU, CTPOUTEABCTBA COOCTBEHHBIX 3aBOMIOB, MaHY(aKTyp U Bep-
doet, TpeOyMINX 3HAYUTEABHBIX (DUHAHCOBBIX 3aTpPaT U JKECTKOTO KOHTPOAS 3a
pacxomaMmu.

B 1713 r. B xXome npoBeneHus [lerpoMm BeankuMm skoHOMHYECKUX pedpopm
OBIAM YUpesK/IeHbI TIEPBbIE CIIEIIMAaAN3UPOBaHHBIE CAEICTBEHHbIE opranbl Poccuu —
«MalOpCKHE» CA€NCTBEHHBIE KAHIIEASPHUH, KOTOPbIE B COOTBETCTBHUH C Hakaszom
or 9 mekabpa 1717 r. OblAM TTOAYMHEHBI U IIOAOTYETHHI HEMOCPEACTBEHHO
[Merpy I [18].

Haugaacsa cAOKHBIN IIPOIIECC UX CTAHOBACHUS.

B Haka3se caencTBEHHBIM KAaHIIEAIPHSM BIIEPBBIE B IIPAKTHKE OTE€YECTBEH-
HOTO YyTOAOBHOT'O CYIOITPOU3BO/ACTBA 3aIIpeIar0Ch CaMUM Ha3Ha4daTb YTOAOBHOE
Haka3aHUE U NPUBOAUTH €r0 B HCIIOAHEHHE, KaK 3TO AeAaAochk paHee. [lo pe-
3yAbTaTaM PacCA€NOBAHUA UM I[IPEAIIHCBIBAAOCH COCTaBASTH ITPOLECCYaAABHBIN
JOKYMEHT, KOTOPBIH B COBPEMEHHOM yI'OAOBHOM ITPOIleCCE Ha3bIBaeTCsl OOBHUHU-
TEABHBIM 3aKAIOYEHUEM.

K momcaencTBEHHOCTH CAENCTBEHHBIX KaHIIEASPUH OBIAM OTHECEHBI meAa
0 HamboAee OIIACHBIX NESHUSIX, IIOCATAIOIINX Ha OCHOBBI IOCYJapPCTBEHHOCTH,
B IEPBYIO O4YEPEeAb O IIPECTYHIAEHUSIX KOPPYHIIMOHHOM HAaAIIpaBAE€HHOCTH, CO-
BEPIIAEMBIX BbBICOKOIIOCTAaBA€HHA MOAXKHOCTHBIMH AWIIAMH OPraHOB I'OCYyIapcCT-
BEHHOU BAACTH (B3ITOYHHYECTBO, KA3HOKPAJICTBO, CAY?KeOHBIE TTIOJAOTH).

Takum obpaszom, npu [lerpe I BoepBbie O6bira chopMmupoBana KoHmenmusa
BHEBEJOMCTBEHHOI'O IPEABAPUTEABHOI'O CA€ICTBHUS.

CaencTBeHHBIN ammapaTr paccMaTpUBaACs KakK IIPaBOOXPAHUTEABHOE Be-
JOMCTBO, CIEIIHaAHu3UPYIOIeecsd HNCKAIOUHUTEABHO Ha paccAeIOBaHHHM Haumboaee
OIIaCHBIX ITPECTYIIAEHUM, HAIEAEHHOE B CBS3U C 3THUM HINPOKHUMH IIPOIIECCyaAb-
HBIMH ITOAHOMOYHSMH, CAMOCTOSTEABHOCTBIO ¥ OPTaHU3allMOHHON HE3aBHCHMO-
CTBIO OT APYTUX OPTraHOB rOCyJapCTBEHHOM BAACTH.

B pe3yabTaTe aKTUBHOM AESITEABHOCTU IEPBBIX CAEICTBEHHBIX KAHIIEASIPUH
B nepBod 4derBeptu XVIII Beka mox caeacrBuemM okazaauchb 12 u3 30 poccuii-
CKUX IyOepHaToOpOB, a Takxke 11 u3 23 ceHaTopoB 110 OOBHHEHUIO B KA3HOKPAII-
CTBe (paccaeloBaHHBIE [eAa 3aTeM IIOCTyIIasu Ha cynebHoe paccmorpeHue B Ce-
HAT UAW B BOEHHBIE CyAbI U 0COObIE BOEHHO-CAEACTBEHHBIE ITPUCYTCTBHUSI).

K npumepy, B 1721 r. 1o pe3yabTaTaM pPacCA€IOBaHUS JTOAXKHOCTHBIX AUIL
«MatopcKoi» caeacTBeHHOU KaHneaapuu (U.U. ImurpueBa-MamoHoBa) ObIA OT-
CTPaHEH OT HOAXKHOCTHU U [IpaBuTeabcTByrOIUM CeHATOM OCYKOEH K CMEPTHOH
Ka3HU 32 Ka3HOKPAJICTBO, IIOAYIEHHE B3ATOK B 3A0yIIOTPEOAEHUS TOAKHOCTHBI-
MH IIOAHOMOYHUSAMH CUOUpPCKUi rybepHaTop Martseii [lerpoBuu 'arapuH.

K coxxaaenuro, nnocae npaBaeHus [lerpa Beankoro, Ha OIpOTSIsKEHUH BTOPOH
yeTBepTHU XVIII — Havasa XIX Beka Impoucxoausa aedopMaliys 3aA0KEHHBIX UM
OCHOB BHEBEJIOMCTBEHHOI'O CA€ICTBUL.
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[Tocae ymmpasgHeHHS CA€ACTBEHHBIX KaHIIEASPHUM (PYHKIIHUS IpeaBapUTEABHO-
IO CAEICTBHS CTara paccMaTpHUBaThCs KaK pgaoBasl IIpolieccyasbHad popMa mo-
cynebHOro mMpomu3BOICTBA II0 BCEM KaTETOPHSM YTOAOBHBIX JIEA BHE 3aBUCHUMOCTU
OT CTEIEHH U XapaKTepa OOIIECTBEHHOM OITaCHOCTH IIpecTyIAeHHs. BcaermcrBue
TAKOT0 CHHXKEHHS cTaTyca IPeIBapUTEABHOIO CAEACTBUSI OTIIasa HEOOXOIUMOCTh
HaeAE€HUS CAEICTBEHHOIO arrapaTra OCOOBIMU IIPOIIECCYaAbHBIMH ITOAHOMOYUSIMU
1 oD0ecIiedeHHs ero TakKoH rapaHTHel, Kak OpraHH3arlioHHas He3aBHCHMOCTD.

[Toaromy B mepuon o 1860 r. paccaegoBaHHEM IIPECTYIIACHUH 3aHHMA-
AVWICB, TIO CYTH, HECIIeIIMaAU3UpPOBaHHbIE CyZleOHble U aAMHUHUCTPATUBHbIE Opra-
HbI — ['AaBHadg noauMeNcTepCcKad KaHIEAdPHs, HU2KHHUE 3E€MCKHE CyAbl U OCHO-
BaHHBIe B 1782 r. ynpaBbl OaarounHusi! B 6oaee CAOKHBIX eAax CAE€ACTBHUE II0-
py4asoch 0COOBIM YMHOBHHKaM. IMEHHO C 3THUM IIEPUOOM MOXKHO CBA3aTh 3a-
poxKAeHNE U pa3dBuTHE B Poccuu, Tak Ha3blBA€MOM aAMHUHHUCTPATHUBHON MOIEAU
OpraHH3alluU CAEACTBEHHOIO alapara.

OpHako yxe B Hauyase XIX Beka 00Hapy>KUANUCH HEIOCTATKH TAKOH MOOEeAU
CAEICTBEHHOIO almmnapara.

OpraHuszanoHHas IIOAYUHEHHOCTb CAE€ICTBEHHOM CAYKOBI PYKOBOICTBY
MuHunctTepcTBa BHYTPEHHUX eA (00pa3zoBaHHOMY B xXozae 11 pecdopmbl AaekcaH-
apa I B 1802 r.), ogHOTO M3 LIEHTPAABHBIX OpPraHoB S ymnpaBA€HUd Poccuiickoi
HMIIEPHUH TOI'O BPEMEHH, U CBS3aHHAad C 9THUM HE3aWHTEPECOBAHHOCTBH BEIOMCT-
Ba B YTOAOBHOM IIPECAE€IOBAHHH BBICOKOIIOCTABAEHHBIX JOAYKHOCTHBIX AHI] Op-
raHOB T'OCYapCTBEHHOH BAaCTH OOYCAOBHAM 3HAUHUTEABHBIH POCT KOPPYIIIIUU
U, KaK CA€ICTBHE, COIIyTCTBYIOIIMX €1 BHUIOB IIPECTYIIHOCTH, B IIEPBYIO O4EPEb
5KOHOMHUYECKOM.

Crano Oo4eBHOHBIM, YTO IIPU TAKOM MOJEAM OpPraHHU3allUH CAE€ICTBEHHBIN
anrapatr crocodeH 3PPEKTHBHO IPOTUBOCTOSTH TOABKO OOIIIEYTOAOBHOM IIpe-
CTYIIHOCTHU. B CBA3U C 3TUM OIHO M3 HaIpaBACHHH cynebHoi pedopmbr 1860 r.
3aKAI0YaAOCh B IIOMCKE HOBBIX (DOPM OpraHU3allMU IPEeABapUTEABHOTO CAEICT-
BHd, OTAMYHBIX OT aAMHHHCTPATHUBHON MoaeAu. Bo3BpaT K NEeTPOBCKOM BHEBE-
JOMCTBEHHOH MOJEAU IIPEABAPUTEABPHOIO CAEACTBHSA B TOT IIEPHOL HE paccMmar-
puBaAcs. BpIA0 IPHUHATO PELIEHHE BBIBECTH CA€ACTBEHHBIE OPraHbI M3 COCTaBa
IOAWIIUY U IIEPeAATh UX B OPraHU3allMOHHYIO CTPYKTYPY CYIOB.

B 44 ryGepHusax Poccutiickoii mmriepuu BBeAH 993 MOAKHOCTH CyOaeOHBIX
caemoBaTeA€. OTOT 3Tal pa3sBUTHUS HHCTUTYTA HIPEABAPHUTEABHOTI'O CAE€ACTBHULA
CBd3aH C 3apoxXKAEeHHEM TaK Ha3bIBaeMoH cyneOHOM MoaeAr opraHu3alivu 1 caen-
CTBEHHOrO anmnapara B Poccun. OHa aeraa B OCHOBY OPTaHHU3AlIUH YYPEKIAECHHO-
o0 HEMHOTO II03XK€E allllapaTa BOEHHBIX CAEAOBATEAEH, KOTOPbIE, COTAACHO IIOAO-
xKeHusaM BoeHHO-cynebHoro ycraBa 1867 I., COCTOSIAU IIPHM BOEHHO-OKPYKHBIX
cymax [20].

B pamkax ykazaHHOP MOIEAM CA€ACTBEHHAd CAy:KO0a pa3BHUBasacCh BIIAOTH
no OkTabpbckoit peBoaroriuu 1917 roaa.

B nepuon rpazkiaHCKOM BOHMHBI CO31aBAAHCh CACICTBEHHBIE KOMHUCCHH IIPH
PEBOAIOITMOHHBIX TpUOYHaAaX, IIPU OKPYKHBIX CyZaX, B pabode-KpeCThsTHCKOH MH-
AVIMY U opraHax Bcepoccuiickodl uype3BbIYaliHOM KOMHMCCHUU 110 O0phOe ¢ KOHTP-
PEBOAIOIIMEN U caboTazKeM.

[To Tloaoxxenuro o cymoyctpotictBe PCPCP ot 11 Hosabps 1922 r. caencr-
BEHHBIN anmapar cynebHOM cHuCTeMbl BKAIOYHA: YYaCTKOBBIX HaPOMAHBIX CAENO-
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BaTeAed IPU HAPOMHBIX CyAaX; CTAPIINX CAeIOBaTeAeH ITPU I'yOEePHCKUX CyOax;
caemoBaTeAed o BaxkHeHmuM aeaaM npu BepxoBHoMm Cyae PCOCP u ormesax
npokypatypbl Hapkomara roctunuu [1].

Takag MoAeAb CA€NCTBHS XapaKTEpPH30BasacCh CHEITU(PUKON ITOCTEIIEHHOT'O
HapallBaHUs XKECTKON IIEeHTPaAu3alliu B yIIPaBA€HUU OpraHaMi IOCTUIIUH.

B 1928 r. Bech cAeICTBEHHBIN anmnapar ObIA IepegaH B MPOKypaTypy (rmocra-
HoBAeHUEeM Koanernu HapomgHoro komuccapuara roctuiiuu PCOCP) [21, c. 80].

JaapHelIee pa3BUTHE CAEACTBEHHOIO alllapaTa CBA3aHO HCKAIOYHUTEABHO
C IEePUOAUYECKUMHU IlepepacHpeseAeHUIMH (PYHKIIUU IIPEABapPUTEABHOIO CAEI-
CTBHSI MEXy IPOKypaTypoil U opraHamMi BHYTPEHHUX IEA.

CnpaBka. BvuidenieHue opeaHo8 npoKkypamypsl U3 cucmembl OCMUyUU 8 ca-
MOCMOSIMENbHYIO eO0UHYI0 UEHMPANIU308aAHHY CUCMeMYy COCMOSLIOCL Nocae
npuxasmust Koncmumyyuu CCCP 5 oexkabpst 1936 e.

BwMmecte ¢ Tem ¢ cepenmHbl 1960-X I'T. B HAYYHBIX Kpyrax BHUMaHUe K cebe
IIPUBAEKAA 3a0bITasi BHEBEJOMCTBEHHAA MOJEAb IIPEABaAPUTEABHOTO CAEICTBHS,
co3nanHadg enle [lerpoMm I, KoTopass obcyzkgasach JAUTEABHOE BpeMs.

B xome mpeTBopeHUs B KH3HBL CyneOHOU pecopmbl, KoHIemimsa KOTOpoH
O6bina mpuHaTa enle BepxoBHbIM CoBerom PCPCP mocraHoBaeHueM oT 24 OK-
Ts10pst 1991 r. Ne 1801-1 [2], u3-mox Haa30pa HIPOKYPOPOB CHadasa ObIAU BBI-
CBODOOIKIEHBI CyOHbl.

B npomoaskenme 3to#t pedpopmbl B ceHTsiOpe 2007 1. Ob1a 06pazoBan Caen-
CTBEHHBIH KOMUTET IIpU IIpoKypaTtype Poccuiickoil deneparyiu. PyHKIIUU IIPO-
KYPOPCKOT'0 HaA30pa U CAEACTBHUL ObIAM Pa3deA€HBI.

Omunako CaencTBeHHBIM KOMUTET IIPU IIpoKypatype Poccuiickoit depepa-
MU €Ile BXOAUA B CUCTEMY OpPraHOB HpoKypaTyphbl. Ero Ilpencenareab aBagacs
IepBBIM 3amecTuTeseM ['eHepaabHOro nmpokypopa Poccuiickoit denepamnmu, a pa-
6otHUKH CAeQCTBEHHOTO KOMHUTETA MPHU IIPOKypaTtype Poccuiickoit Peneparim —
IPOKYPOPCKUMU PaObOTHUKAMH.

Ho yxe Ha 3TOM 3Tale MOJAEAb OpPTaHH3allUU CAEACTBEHHOI'O OpraHa II0o
CBOEH ITPaBOBOM CYTHU HE SIBASAACHh aMUHHUCTPATHUBHOM. OHa BKAIOYasa B cels
IPaKTUYECKH BCE TPAAUIIMOHHBIE SAEMEHTHI BHEBEIOMCTBEHHON MOZIEAU, TaKHE
KaK: OPraHMU3allMOHHYIO HE3aBHCHMOCTb H OTCYTCTBHE aIMHUHHCTPATHUBHOI'O
NOAYUHEHUd U IIOAOTYETHOCTU PYKOBOAUTEAIO BEAOMCTBA; (PYHKIIMOHAABHYIO
HE3aBHCHUMOCTH, KOTopas obecliedrnBasa OOBEKTHUBHOCTH U OECIIPHUCTPACTHOCTD
paccaenoBaHUL.

OkoOHYaTeAbHOE BOCCTAHOBAEHHE IETPOBCKONM BHEBEIOMCTBEHHOU MOIEAU
OpraHU3alluUd CAE€ICTBHSI IIPOU30IIAO, Korja PemepasbHBIM 3aKOHOM OT 28 age-
Kabpst 2010 r. No 403-93 «O CaencrBeHHOM KomuTeTe Poccuiickoii ®eneparium»
Ha ocHOBe CAeICTBEHHOIO KOMUTETA IIPpU HNpoKypaTtype Poccutickoit Penepanu
Ob1A 0Opa3oBaH CaencTBeHHBIN KoMuteT Poccutickoit Peneparmu [7].

OTH Mepbl ITI03BOAVAN ODECIIEYUTD, C OHON CTOPOHBI, OOABIITYIO OpraHu3ally-
OHHYIO U (PYHKITMOHAABHYIO CAMOCTOSITEABHOCTb CA€/ICTBEHHBIX OPraHoOB, a, C ApPY-
ro#, IOBBICUTh OOBEKTHBHOCTH M OECIIPHUCTPACTHOCTH CaMOTO IPOKYypopa, YTO
IIOAOXKHUTEABHO CKa3aA0Ch Ha COCTOSHUHN 3aKOHHOCTU B cpepe YTOAOBHOTO CYyIO-
IIPOU3BO/ICTBA U OOECII€YeHUHU IIpaB U CBOOO/, €ro y4aCTHHUKOB.

C 15 guBapga 2011 r. Ha ocHoBaHUHU YKa3sa [Ipe3unenra Poccutickoit ®Pene-
paunuu ot 14 auBapg 2011 r. Ne 38 «Bompockl neareabHOCTH CAeACTBEHHOIO
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komutetra Poccuiickoit enepanun» [16] Bctynuao B cuay [loaoxkenue o Caencr-
BeHHOM KoMurtetTe Poccuiickoit enepanmu.

B HOByIO CA€ACTBEHHYIO CTPYKTYPY BOIIAW HE TOABKO TE€PPUTOPHAABHEIE,
HO U BOEHHBIE, TPAHCIIOPTHBIE, CIIEIIHAAN3UPOBAHHBIE CAEICTBEHHBIE yIIpaBAE-
HUS U OTOEABI.

*kk

Cerogua CaencTBeHHBIH kKoMuTeT PP paboraeT B IOPUAMYECKOM CTATyCE
denepasbHOTO TOCYAapPCTBEHHOTO OpraHa, OCYIIECTBASIOIIET0 B COOTBETCTBUU
c 3akOHomaTeAabcTBOM Poccuiickoit denepanuu moaAHOMoO4YHd B chepe YTOAOBHO-
ro CymoIrpousBoAcTBa U nonduHeH [Ipesnaenty Poccutickoit denepanuu.

CuMBOAMYHO, 4TO oOpeTeHre CAeqCTBEHHBIM KOMHUTETOM CaMOCTOSATEABHO-
cta B 2011 r. coBnmaao co 150-aetuem npoBeaeHusa B Poccum cyneOHOHE pedop-
MbI Aaekcagzapa II, korma cyznebHass BAACTb OblAa ITOAHOCTBIO OTZEACHA OT aaMHU-
HUCTPATUBHOM, a CyZie0HOe CAEACTBUE — OT IIOAUIIEHCKOTO.

3HaMeHaTeAbHO TaKxKe U To, 4To ¢ 1867 mo 1917 rr. Ha mecre CaHKT-
[TerepOyprckoit akamemMun CAeACTBEHHOTO KOMHUTETA, OTKPBITHE KOTOPOH CO-
crodgaochk 1 ceurabpsa 2016 r., pasmemniarach AAEKCAHAPOBCKAsd BOEHHO-
opuauyeckas akaaeMus. Ee BBIMYCKHUKHU ITOCAE€ TPEXAETHErO HM3y4YeHUs BOEH-
HO-YTOAOBHBIX 3aKOHOB, BOEHHO-YT'OAOBHOTO CYAOIIPOU3BOZICTBA, BOEHHO-a/IMU-
HUCTPATUBHBIX 3aKOHOB YTOAOBHOTO IIpaBa M CyAOIIPOU3BOACTBA ITOAYYAAU BO3-
MOXKHOCTB 3aHHUMATD JOAXKHOCTH 110 BOEHHO-Cy/1eO0HOMY BEIOMCTBY.

CBa3b BpEMEH ITPOAOAIKAETCH — KOHIIEMNIHA 00pa30BaHus BHEBEIOMCTBEH-
HBIX CA€ICTBEHHBIX OPTaHOB, 3aAoxKeHHas elle [lerpom Beaukum, peasmusyercd
y2Ke B Hallle BpeMs.

B 2013 r. mo mHunmaruse CaencrBeHHOro komurera PO yupexxneH mnpo-
deccuoHaABHBIN ITPA3THUK caeoBaTeAell cTpaHbl — [leHb COTPYyAHHKA OPraHOB
caeactBugd Poccuiickoit Penepaiivy, KOTOPbIA oTMedaeTcd 25 HIOAI (3a OCHOBY
B34T OeHb OCHOBaHUs [leTpoM | caencTBeHHOM KaHIeAdpuu Muxanaa MIBaHoBu-
ya BoakoHckoro — 25 utoasg 1713 r.). 9ToT npodecCuOHAABHBIN ITPa3THUK CAE-
ooBaTeAed (He3aBHCHMO OT HUX BEIOMCTBEHHOM ITPHUHAMOAEKHOCTH) YCTAHOBAEH
nnocraHoBAaeHUeM [IpaButeabcTBa Poccuiickoit ®enepanuu ot 27 asBrycra 2013 1.
No 741 [17].

MacurrabHsle pedpOpMbI U peasus3alivs HallMOHAABHBIX ITPOEKTOB TPEOYIOT
BBICOKOT'0 Ka4yecTBa CAEICTBEHHOUW paboThl C TeM, 4YTOOBI ITPaBO3ALIUTHBIN I10-
TEHIIMAA CAeJoBaTeAell pPeasbHO VKPEIIASA MEXaHH3M CIpPaBeJANBOCTU M CTa-
OMABHOCTH B ODIIIECTBE.

Ha coBpemMeHHOM 3Tame K OCHOBHBIM 3amadyaM CAeICTBEHHOTO KOMHTETA
Poccuiickoit Penepaiiii OTHOCATCS:

paszpaboTka Mep 0 (POPMHPOBAHUIO TOCYAAPCTBEHHON IIOAUTHKHU B cdepe
UCIIOAHEHUs 3aKOHoJaTeAbcTBa Poccuiickoit Penepariii 06 YyrOAOBHOM CyIO-
IIPOU3BOJICTBE;

obecrieueHre 3aKOHHOCTU IIPH ITPOU3BOACTBE ITPEIBAPUTEABHOTO CAEICT-
BUS U 3aIlIUTHI IIPaB U CBOOO/] YEAOBEKA U I'PaKIaHUHA,

OopraHu3alusl U OCYILIECTBAEHHE B IIPEAeAaX CBOUX ITOAHOMOYHM BBISBAE-
HUS IIPUYHUH U YCAOBUH, CIIOCOOCTBYIOIINX COBEPILIEHCTBOBAHUIO IPECTYIIACHHUH,
OPUHSTHE MepP I10 UX YCTPaHEHHUIO;
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OoIlepaTHUBHOE U KAaUyeCTBEHHOE pacCA€NOBaHHUE ITPECTYIIAEHHUNU B COOTBETCT-
BUH C IIOACA€ACTBEHHOCTBHIO, YCTAHOBAECHHOH YTOAOBHO-IIPOIIECCYaAbHBIM KO-
npekcoM Poccutickod denepanuu;

obecrieyeHrne B IIpefeAaxX CBOHUX IIOAHOMOYHH MeEXKIYHaPOMHO-IIPABOBOTO
COTPYAHHUYECTBA.

Hamma pabora cocpemoTodeHa Ha pelleHUU BaKHEHUIINX 3a7ad I10 IIPOTU-
BOAEHCTBHIO 0COO0O OITACHBIM ITPECTYIIACHUSAM — JOAKHOCTHBIM 3A0YIIOTPEOACHU-
M U KOPPYIIIINH, B TOM YHCA€ B OOOPOHHO-IIPOMBIIIA€EHHOM KOMIIAEKCE CTpa-
HBI, IIPECTYIIAEHUSM SKCTPEMHCTCKONM HaIIpaBA€HHOCTH, TEPPOPU3MY, Ha IIpe-
CEUYEHUHU NPECTYIHBIX AETHUN, HapyLIalolUX IIpaBa U UHTEPEChl HECOBEPILIEH-
HOAETHUX, Ha 3alllUTe TPYAOBbBIX IIpaB rpakiaH.

Emie pa3 oTMeTHM, 4TO II€AbI0O 00pa3oBaHHsS BHEBEIOMCTBEHHOI'O CAEJICT-
BeHHoro opraHa — CaexncrBeHHOro komutrera Poccuiickoidi dPenepanyu CTano
JeTKOoe pasaeseHre (PYHKIIMH pacCAelOBaHUS U Haa3opa 3a HUM, 4To, Oe3yc-
AOBHO, TIOBBICHAO UX KQYE€CTBO U OOBEKTUBHOCTD.

O 3HaAYUTEABHOM YAYYIIIEHUHN KadecTBa NPeaBapUTEABHOIO CAEACTBUS CBHU-
[ETEABCTBYET, HAIIPUMEDP, TOT (PaKT, UTO YHCAO YIOAOBHBIX €A, KOTOPBIE BO3-
BpallleHbl Ha AopaboTKy cynamu, B cpaBHeHHU ¢ 2006 rogoMm, To €CTb OO IIPO-
BezieHUsI pedpOpMbl, YMEHBIIHUAOCH B TPHU pasa (c 5 047 mea mo 1060).

To ke camoe MOXKHO CKas3aThb U O IOAOXKHUTEABHOU AUHaAMHKE PaCKpPBITUS
IIPECTYIIACHUH IIPOIIABIX AET.

Bcero B nepuon ¢ 2007 mo 2017 rom B Xome paccA€NOBaHULA PACKPBITHI
nouTu 67 ThIC. mpectynaeHuil (66 903), yroroBHBIE meAaa IO KOTOPBIM OBIAU
IPHUOCTAHOBAEHBI B ITPOIIABIE TOABI M, YTO HA3BIBAETCH, A€KAAN 0€3 JIBUKEHUS.
B ux umcae — 7 052 ybutictBa u 3 768 (PaKTOB yMBIIIAEHHBIX NPUYUHEHUH
TSKKOT0 Bpeaa 3J0POBbIO, TIOBAEKIIINX CMEPTh IIOTEPIIEBIIETO.

OTH pe3yAbTaThl Halllel paboThl CYLIECTBEHHO IOBBICUAN YPOBEHBb NJOBEPHUS
ob1recTBa K AeaTeAbHOCTH CaeZICTBEHHOTO KoMuTeTa Pd.

[ast paboOThI C HACEAEHHEM B CTPYKTYpPe HEHTPAABHOIO arrapaTra OeUCTBY-
eT [Ipuemuaga I[Ipencenareas CaeacTBeHHOro komutrera PO, B peruonax oprasu-
30BaHbl oOIIecTBeHHbIe [Ipuemusble [Ipencemareasgs CaeqCTBEHHOrO KOMHTETA
P®, «reaedoHbl moBepus», paboraer MHTepHer-nipuemMHass CAeICTBEHHOTO KO-
mutrera P® u npsamas AuHUG TeaepOHHOM CBs3U TI'paxkaaH c IlpeacemareseMm
CaencrBeHHOrO KOomMuTeTa Pd.

Kpome Toro, Mbl HCIIOAB3YEM [IASI CBSI3H C OOIIIECTBEHHOCTBHIO U APYTHUE OpP-
raHM3alMOHHbBIE (POPMBI, BKAIOYAs COBellaHusa ¢ YyaeHamu ObmrectBeHHOro u Ha-
YYIHO-KOHCYABTATHUBHOTO cOoBeTOB Ipu CaencrBeHHOM Komutrere PP, ¢ ygacTHU-
kKamu KoHcyapTaTuBHOrO coBeTa CaencTBeHHOro komurera PP 1o Bompocam
OKa3aHUs IIOMOIIM AEeTIM-CHPOTAM H AETSIM, OCTaBIINMCH 0e3 IOIedYeHUs POo-
auTe-AeH, a Takke KoopamHaitmonHoro coBetra CaeacrBeHHOro komuteTra PO o
OKa3aHUIO IIOMOIIM AETAM, IIOCTPafaBIIUM IIPU KaTacTpodax U BoMHaxX.

AKTUBHO pa3BHBAaIOTCs HaIl OTHOLIEHUd C YIIOAHOMOYEHHBIM IIO IIpaBaM
geaoBeKa B Poccutickoyt denepanmuu, ¢ koropeiM B 2016 rony 3akarodeHo Co-
rAalleHue O COTPYAHHUYECTBE.

[Iponesana 3HauuTeAbHasl paboTa II0 IIPECEYEHUI0 SKCTPEMH3MA H Teppo-
PUCTHUYECKHUX BBIAA30K. [lO0CTAaTOYHO CcKa3aThk, 4YTO 3a mmpomieninue 10 aeT caemo-
Bateasmu CaencrBeHHoro komurtera PP B cyn HampaBaeHo cBrllie 2 600 yroaoB-

141



1(121)-2021 Kpnanveckan muican

HBIX JIEA O MPECTYIAEHHUSIX 3KCTPEMHUCTCKON HampaBA€HHOCTH U cBble 700 mea
0 TEPPOPHU3ME.

[TpumepoB ycrneurHo#t paborbl HemMaso. OHU ITOAPOOHO OCBEIIAIOTCH CPE/-
CTBaMU MacCOBOU HHGOpPMAIIHH.

*kk

C mepBbIX aHed paboTbl CAeACTBEHHOTO KoMuTeTa PP MHOro BHUMAaHHUS
yOEASeTCS OpraHU3allli 5KCHEePTHO-KPUMUHAAUCTUYECKON MeITEeABHOCTH, a TaK-
JKe Ka4eCTBEHHOMY KPHUMHHAANUCTHYECKOMY COIPOBOXKIAEHUIO PACKPBITHS U pac-
CA€IOBaHUS IIPECTYIIAEHUM, B TOM YHCAE€ COBEPILEHHBIX B IIPOIIABIE TOBI.

C yderoM pa3BUTHI LHUQPPOBBIX TEXHOAOTUM MBI HIATHYAM OJAaA€KO BIIEpE[
B obecriedyeHUH KPUMHUHAAUCTUYECKON U CIIeIIMaAbHOM TEXHHUKOH. ApceHaa Ha-
IIUX KPUMHUHAAUCTHUYECKUX IIOAPAa3AEeA€HUM COCTOUT U3 IIEPENOBOrO BBICOKO-
TEXHOAOTHYHOIO 000pPYyAOBaHUSA KaK OTE€YECTBEHHOTO, TaK U 3apyOesKHOro IMpo-
U3BOJICTBA, BKAIOYAsd OECIIUAOTHBIE A€TaTEAbHBIE arrapaTthbl A OOTO- U BHAEO-
CBEMKH OOABIINX TEPPUTOPHUH M IIOHCKA IIPONAaBIINX 0e3 BECTH AlAel, KOM-
IIAEKCBI 000PYA0BaHUS [IASI IIOMCKOBBIX PabOT B BOAE U IO 3€MAEH, ITOPTATHUB-
HbIE CIIEKTPOMETPHI OAS UACHTU(PUKAIIUY PA3AUYHBIX BUIOB BEIIECTB.

Bricoka poab B opraHusalid PaCKpPBITUS ITPECTYIIAEHUH CA€IOBaTEAEH-
KPUMHHAAUCTOB. BCd MHOTOAETHHAS HCTOPHS KPUMHWHAAUCTHYECKOM CAYZKOBI
B CUCTEME OPraHOB IIPOKYpaTyphl, a 3aTeM B cucteMe CAeCTBEHHOTO KOMUTETA
P® mokaspiBaeT, YTO CA€AOBATEAN-KPUMHUHAAUCTBI UTPAOT BasKHYIO POAb B Op-
raHU3alluu PACKPBITHS IIPECTYIAEHUN, COBEPIIEHHBIX B YCAOBUAX HEOUYEBUIHO-
CTH, B TEXHHYECKOM O0ECII€YEeHUHU CAEACTBEHHOH MESITEAPHOCTH, B IIOBBIIIEHUHU
IpodPEeCCUOHAABHBIX 3HAHUN U HABBIKOB CA€/IOBATEAEH.

Ha cerogusaimmHuil neHb chOpMUPOBAHBI BCE YCAOBUSA IAS AAaABHEHIIIETO I10-
BBIIIIEHUS KadecTBa paboThl CAemOBaTEACH-KPUMUHAAHUCTOB. WX ITOAHOMOYHS
3aKpPETIAEHBI B YTOAOBHO-IIPOIIECCYaAbHOM 3aKOHE.

B nacrogniee Bpema HUM kpumuHasucTuku MocKoBCKoH akaneMuu Caen-
CTBEHHOT'0O KoMHUTeTa PP peasnsyeT HECKOABKO IIE€PCIIEKTUBHBIX HaIllpaBA€HUU
UCCAEIOBaHUM B 00AACTH HAYYHOTO U METOMOAOTHYECKOro obOecredyeHusl CAEICT-
BEHHOM U 3KCHEPTHO-KPUMUHAAUCTUYECKOU NedTEABHOCTH.

Hamnpumep, yauThIBasg HOBBIIIEHHYIO OIIACHOCTb TEPPOPUCTHUUECKUX U IKC-
TPEMUCTCKUX ITPOSIBAECHUH U TO OOCTOSAATEABCTBO, YTO MPECTYIIACHUS SKCTPEMHU-
CTCKOTO W TEPPOPUCTUYECKOTO XapaKTepa HEPEIKO COIPSIKEeHbI C 000poTOoM
U IIpuMeHeHueM opyxkusi, B HUM KpuMHHaAUCTUKHY BeayTcd pa3paboTKU HOBBIX
METOMOB HMCCAEIOBAHUS OPY3KUS U CA€OB €r0o IIPUMEHEHU.

Caenyer oTMeTaTh Takske, 4To B cucreme CaencTBeHHOro kKomurera Pd
PYHKIIMOHUPYET IeCTh OKpysKHBbIX [JHK-aaboparopuii, mucaorupoBaHHbIX B Ce-
Bepo-KaBkasckoM, [laabHeBOCTOYHOM, [IpuBOAXKCKOM, YpaabcKoM, CHOUpPCKOM
u CeBepo-3anaaHoM penepasbHbIX OKpyTrax.

Baaromapsa Taxkoi# ocHamreHHocTH 3a 10 mecaneB 2017 r. o crpaHe pac-
KpPbITBI 93 % coBepHIeHHBIX YOUHCTB. [Ipu 5TOM pacKphIBaeMOCTh HPUIUHEHUS
TSKKOTO Bpeaa 30POBBIO0 CO CMEPTEABHBIM HCXOIOM cocTaBasieT 96 %, a usHa-
cUAOBaHUM — 6oaee 98 %.

O4ueBUAHO, YTO OT HAIIIMX YCUAUN HAIIPIMYIO 3aBUCHUT OaAbHEUIllee CHUXKE-
HUE YPOBHSI IIPECTYITHOCTH B CTpaHe, 0AaromnoAydrie u 6e301acHOCTh rpaskiaH.
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kK%

Heckoabko caoB o0 Bkaaze CaencrBeHHOTO KoMuUTeTa PP B meao obecrede-
HUSI 9KOHOMHUYECKON 0€30I1aCHOCTU CTPAaHEI.

3a BpeMs Halllel OeITeAbHOCTU B KAQUeCTBE CAMOCTOSITEABHOIO (peiepasbHOTO
roCyJapCTBEHHOIO OpraHa B Cy/ HallpaBA€HBI 6oaee 63 TBHIC. YTOAOBHBIX [I€A O IIpe-
CTYIIA€HUSIX KOPPYHIIMOHHOM HampaBaeHHOCTH. M3 Hux cBeinle 36,5 ThIC. — B OT-
HOIIIEHUH OOAKHOCTHBIX AHWIL U Ooaee 25,5 TBHIC. YTOAOBHBIX €A B OTHOIIEHUU
B3dTKOJATeEAEH.

Bo ucnoanenune nopydenui IIpesmnenra Poccuiickoit denepanuu 3Hadu-
TeAbHble ycuAus CaencTBEHHOro Komurera PP HampaBaeHBI Ha IIpeceYeHHE
HPECTYIACHUH B 0OOPOHHO-IIPOMBIIIIAEHHOM KOMIIAEKCE.

Tax, CaencTBEHHOMY KOMHTETY YTOAOBHO-IIPABOBBIMU MeEPaMH yOAAOCH
BEPHYTH TrocymapcTBy B aulle MwumHOOGOpoHb! Poccuu akmmm «31-ro locymapcrt-
BEHHOI'O IIPOEKTHOIO HHCTHUTYTa CIEIHAABHOI'O CTPOUTEABCTBA», IIPOLAHHBIE
HUKE PBIHOYHOM CTOMMOCTH Ha cyMMy okoao 300 MaH py06., a Takyke BO3Bpa-
TUTBH TOCYyJapCTBY He(TenepeBaAOYHbI KOMIIAEKC Ha MbIce MoxHaTKuHa B Myp-
MaHCKOH 00AaCTH, KOTOPBIA TaK>Ke ObIA PEaAn30BaH II0 CYIIECTBEHHO 3aHUIKEH-
HOU (Ha 242 MaH py6.) CTOUMOCTH.

JloAsKeH cKa3zaTb, YTO ITPU BBISBA€HUU BBIIIIEHA3BAHHBIX 3A0YIIOTPEOACHUH
MBI OeHCTByeM B TECHOM cOTpyaHudecTBe ¢ MumHOGOpouw! Poccumu, Pocurmo-
HuTopuHroMm, CuetHoit naaaroit, PHC, ®CB, MB/I Poccuu, 4To NIpuUBOAUT K IIO-
AOXKUTEABHBIM PE3YABTATaM.

Tak, mo marepuasraM paccaenoBaHUdA ['AaBHOTO BOEHHOI'O CAE€ACTBEHHOT'O
yrapaBaeHUus CaencrBeHHoro komurera PP B ampeae 2015 r. 3a coBeplileHHE MO-
HIEHHUYeCTBa U MIPUYHUHEHNE roCyIapCTBY yillepba Ha CyMMy CBEILIE 714 MAH pyoO.
OCYKOEHBbI K JAUTEABHBIM CPOKaM AWIIEHHs CBOOOABI OBIBIIHM T€HIUPEKTOP
CTpaTerudeckol TeAeKOMMYyHUKAIIMOHHONM KommaHuu «BoeHTeaekom» (TamonuH)
U OBIBIIUHM MeHemkep 3Tod KoMnauuu ([lo6esxxkumon). 'paskmaHCKUE UCK K HUM
VIOBAETBOPEH CYOM B IIOAHOM OOBEME.

CoBmectHO ¢ opranamu MB/I, ®CB Poccyuu m opraHaMu OpPOKypaTypbl
3HAYUTEABHBIE YCUAUS caenoBaTesed CaencTBeHHOro komurera PP HampaBaeHbI
Ha OPOTUBOAEUCTBUE TaK Ha3bIBAEMBIM OTKaTaM B cepe 3aKYIOK A TOCy-
JapCTBEHHBIX U MyHUIIUIIAABHBIX HYK/.

Tak, B aBrycre 2016 r. coOpanHble ['AaBHBIM BOEHHBIM CA€ACTBEHHBIM
yrpaBaeHueM CaencTBeHHOTo KomuteTa PP mokazaTeabcTBa IMPHU3HAHBI CyA0M
JOCTaTOYHBIMH [IASI BBIHECEHHsI OOBHHUTEABHOTO IIPUTOBOPA 3a COBEPIIEHUE
MOIIIEHHUYECTBA M KOMMEPYECKOr0 MOAKYyIla OBIBIINM I'€HEPAABHOMY AUPEKTO-
py npennpusatus «CaaBsgHKa» U VIPEOUTEAI0 aKIIMOHEpHoro obilectBa «Beso-
IaCHOCTb U CBA3b» A. EApkmHY. OH H3roTaBAMBaA IIOOAOKHBIE CUeTa 3a SIKOOBI
IIOCTaBAEHHBIE CTpoHMaTepHabl Aad HyKa MuHOOOpoHb! Poccuu, a Takske mo-
AYYHA OT PaA3AMYHBIX (PUPM [E€HEXKHBbIE CPEeCTBa B BHIE «OTKATOB» HA CyMMY
130 MmaH pyoO.

[To aTOMy K€ meAy BbIHECEH OOBHHHTEABHBIH ITPHUTOBOP I'€HEPAABHOMY IH-
PEKTOPY aKIIMOHEPHOTO o0IecTBa «be30macHOCTb U CBA3b» A. AyraHckomy, Ha-
4JaAbHUKY [lemapTaMeHTa TeKylero pemoHTa npeamnpusatud «CaaBgHka» K Aam-
IMHY W BPEMEHHO HCIIOAHSBIIEMY [JOAYKHOCTH HadasbHUKA «XO3SIHCTBEHHOE
ynpaBaeHrue MwunHoOopons! Poccun» H. Pabeix. Cyn B moaHoOM obbeMe ynoBAe-
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TBOPHA T'PasKIaHCKUH HUCK, 0053aB OCYXKIEHHBIX BO3MECTUTH I'OCyIapcTBy Ooaee
83 MAH. py0. IpUYUHEHHOTO yIepba.

[JaabHelIne HaITU yCUAUS OyAyT HaIllpaBA€HbI Ha BBIIBA€HUHE ITOOOHBIX
3aMaCKHUPOBAHHBIX CXe€M XUIEHHd OI0IKeTHBIX CPEACTB U IIpecedeHHte 3aKyIIoK
0060pyA0BaHUA U BBIIIOAHEHHUS padOT I10 3aBBINIEHHBIM IIeHAM.

B 11ieaoMm ke, 6€3 nmpeyBeAnYeHHs MOXKHO CKa3aThb, YTO HaM y1aAOCh HaHEC-
TH CYILLIECTBEHHBIN YPOH OPraHU30BaHHOM IIPECTYIIHOCTH.

3a nepuopg ¢ 2011 r. mo HacTodIllee BpPeEMS B Cy[ HallpaBA€HBI 367 yroAOB-
HBIX €A 00 OpPraHM30BaHHBIX KOPPYIIIMOHHBIX TPyIIax U 25 — 0 IIPeCcTyIIHBIX
coob1ecTBax (IPECTYITHBIX OPTaHU3AIIHULX).

K nmpumepy, MBI 3aBEPIINAN PACCAEAOBAHNE B OTHOLIEHUHN 14 yJaCTHHKOB
IIPECTYIIHOIO COOO0IIecTBa, AeiicTBoBaBlIero B Pecriydoanke Komu 1on pykoBo-
JCTBOM OBIBIIIEr0 rAaBbI cyObeKTa B. aiizepa.

PykoBomuTeAam M y4YacCTHHUKH COOOIIECTBAa COBEPILIAAU IIPECTYIIACHHUS Ha-
IIpaBACHHBbIE Ha 3aBAa[€HHE BBICOKOPEHTAOEABHBIMU ITPEATIPUSATUSIMH PETrHoOHa
A0 yCTaHOBAEHHE KOHTPOAd HAJ HHUMH C IIEABI0 HE3aKOHHOI'O obOoralieHwus.
MomieHHUYeCKHUM IIyTeM HMHU IIOXUIIEeHbI akIuu npennpudarusa «[Itunedabprka
3eaeHenKasl», a TaK¥XKe [AeHEeXKHble cpeacTBa npennpudatud «PoHA moanepKKU
WMHBECTUIIMOHHBIX ITPOEKTOB». CA€ICTBUEM ObIA YCTAHOBAEH psif (PAKTOB IIOAY-
YeHUs B39TOK OOBHHSIEMBIMHU OT IIpeQIIpHHUMAaTeAel 3a olliee TIOKPOBUTEABCTBO.

B 1meaax obecrnedeHusT BO3MEILIEHUS IIPUYUHEHHOTO IIPECTYIIACHUSIMU
yuiepba CcAeICTBHEM B paMKaxX J0CyZAe0HOro IIPONU3BOACTBA apeCTOBAHO UMYIIE-
CTBO U [IeHEXKHbIEe CPeACcTBa OOBHHAEMBIX U ap(pHANPOBAHHBIX C HUMH IOPHIU-
YEeCKHX AHIL Ha OOIIyI0 cyMMy 4,5 MApA pyo.

B 1meaom 1o yroaoBHBIM AeAaM O KOPPYHIHMOHHBIX IIpecTtyriaeHuax CK PP
CcMOT TOOUTBHCS CYILIECTBEHHOI'O YBEAMYEHH BO3MeEIlleHHUd yIrepoa.

3a mepumox ¢ 2011 r. mo oktabpsr 2017 1. OBIAO BO3MEIIEHO CBBIIIIE
26,5 mapa pyo. Kpome Toro, Ha cymmy Goaee 47,5 mapa py0d. HAAOKEH apecT Ha
WMYIIIECTBO OOBHUHSIEMBIX, B OTHOILIEHUHN 4 256 0OBHUHSIEMBIX, 00AQIAIOIITHX OCOOBIM
IIPaBOBBIM CTaTyCOM, YTOAOBHBIE [ieaa HaIlpaBA€HBI B cya. B ux gucae 500 caenoBa-
TeAed pa3anMdHbIX BenoMmcTB, 103 mpokypopa, 405 anBokartoB, 2 736 AemyTaToB
OpraHoB MECTHOI'0 CaMOYIIpaBA€HHS U TAaB MYHUIIUIIAABHBIX OOpa30BaHUH,
78 meryTaToB 3aKOHOAATEABHBIX OPraHOB CyOBEKTOB Poccum u 28 cyneit.

Msp! mobuBaeMcss M300AMYEHUs U HaKa3aHUd AI0OOOT0 B39TOYHUKA, HEB3U-
pasi Ha ero JJOAYKHOCTHOE ITOAOXKEHUE.

Taxk, B 2017 roay BhIHECEH IIPUTOBOP B oTHouieHUHU yaeHa CoBera denepa-
mun PenepasvHoro Cobpanusa Poccmiickoit denepanmmm K. LpidOko (mo 4. 6
ct. 290 YK P®) 3a moayyeHHe B34TOK Ha oO0IIyio cymMMy 6oaee 21 MaH py6. OH
OCYyKIeH K 9 rogaMm AuieHusd cBoboap! co mrrpadoMm 70 MaH pybd. DTO mepBbIiH
CAydalli B COBPEMEHHOH CAE€ACTBEHHOM HpakTuke Poccum, Korma K yroAOBHOM
OTBETCTBEHHOCTH IIPUBAECYEH NeHCTBYIOUIUY CeHATOP.

Panee 3a KOppPYIIIMOHHBIE IIPECTYIIA€HUS OCYKIEHBI OBIBIINHE rybepHaTOP
Tyabsckoii obaactu (B. [dynka), ObIBIIHE 3aMecTHUTeAb TybepHaTopa Tomcko# 06-
aactu (TpybuibiH) u raaBa [lepBomaiickoro patioHa Tomckoit obaactu (ITpu-
CTaBKa); 3aMeCTHUTeAb ryoepHaTopa HoBropozxckoit obaactu (HeuaeB); GbiBIIHNE
MApEI T. dpocaaBasa (YpaamoB) u r. BaaroBemiencka (Mwuryas); ObIBIIHE TAaBa
r. [TokpoBa Baanumupckoit obaactu (Cac).
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[To pesyabTaTaM IIPOBEAEHHOTO HAMH PAaCCAEIOBAHUS BBIHECEH TaKXKe 00-
BUHUTEABHBIH ITPUTOBOP OBIBIIEMY 3aMECTUTEAID MUHUCTpPa (PUHAHCOB IpPaBHU-
TeabcTBa MocKoBCKoOM obaacTtu (B. HocoBy), mpu3HaHHOMY BHHOBHBIM B XHIIIE-
HUH U IIPECTYIIHON A€TaAM3allii AECHEXKHBIX CPEACTB, BBIIEACHHBIX HA Pa3BUTHE
CHUCTEMBI UTIOTE€YHOT'O KPEAUTOBAHUS.

B deBpase Tekylero roga BhIHECEH OOBHHUTEABHBIH IIPUTOBOP OBIBIIIEMY
3aMECTUTEAI0 TIpercenateass VBaHOBCKOM TropoicKoM aymbl (Mopo30By), KOTO-
PRI TpeboBaa OT IIpeaIpUHUMATEAEH [NeHEKHbIE CPEeACTBA 3a BbIAEACHHE B apeH-
Oy 3€MEABHBIX YyYacCTKOB, HEOOXOIUMBIX MOASl OCYIIECTBAEHUS KOMMEPYECKOH
[OEATEABHOCTH.

Hcxonass u3 OOIIUPHOM CAEACTBEHHOM MPAKTUKU, MBI OTYETAUBO BUIUM
UMEIIIHECd B YTOAOBHOM 3aKOHOAATEABCTBE HEMOCTATKHU, MPEISTCTBYOIIME 60-
Aee 9PPEKTUBHON paboTe IMPaBOOXPAHUTEABHBIX OPTraHOB, U CTapaeMcsd HeMe-
A€HHO pearupoBaThb HA HUX.

¥Y3ke B XoZle HMCIIOAHEHHUS IepBoro HalimoHaAbHOro maaHa o IIPOTUBOAEH-
CTBUIO KOPPYIIIHHU OBIAM peaAn30BaHbI ITpensokeHusd CAeICTBEHHOTO KOMHUTETA
II0 TIPEAYIIPEKACHUIO PEUAEPCKUX 3aXBaTOB HPEAIIPHUATHH, YTO ITO3BOAHMAO KPH-
MHHaAU3UPOBaTh IPOTHUBOIIPABHbBIE AEUCTBHL, COCTABALIONINE TaK Ha3bIBa€eMbIe
Cepble CXEMBI PEHIEPCTBA.

Tak, o uaunuatuBe CaeacTBeHHOro KoMuTeTa PP YroAoBHBIE KOIEKC
Poccuiickoii demepaiiiin ObIA OOMIOAHEH MPABOBBIMH HOpMamu coraacHo Peme-
pasbHOMY 3aKOHY «O BHECEHHM HU3MEHEHUU B YTOAOBHBIM Komekc Poccuiickoil de-
Jepanuu U B cTaThbio 151 YroaoBHO-IIpoliecCyaabHOTO Kozekca Poccutickoit dene-
paimm» oT 1 mroass 2010 r. Ne 147-P3 [3], HarmpaBA€eHHBIMU Ha IIOBBIIIIEHUE 3-
(PEKTUBHOCTU ITPOTUBOAEUCTBUS peHAepCTBY, a UMeHHO ctaThaMmu: 170.1 (dpaab-
cuuKalyus €IUHOr0 TOCYNapCTBEHHOTO peecTpa IOPHUAMYECKUX AUIl, pPeecTpa
BAQIEABIIEB IIEHHBIX OyMar MAW CHCTEMBI Aerno3uTapHoro ydera), 185.5 (dpaan-
cudpuKanusa pelieHus: o0Iero cobpaHus aKIIMOHEPOB (YYACTHUKOB) XO3SHCT-
BEHHOT'0O OOIIIECTBA HWAHM PEINIEHHS COBETa AUPEKTOPOB (HAOAIOIATEABHOTO COBE-
Ta) Xo3dgfcTBeHHOro obirtectBa), 285.3 (BHeceHHEe B eQUHBIE IOCYAapCTBEHHBIE
peecTphbl 3aBEIOMO HEQOCTOBEPHBIX CBEAEHUI), a TaKXK€ YacThb TPEThEH cTaThUu
185.2 (mapylueHHe IopsgakKa ydeTa IIpaB Ha IlleHHble OymMaru) YroAOBHOTO KO-
nekca Poccutickoit Penepanuu.

OTH cTaThbU MO3BOALIOT Celyac MPUBAEKATH PEUIEPOB K YTOAOBHOM OTBET-
CTBEHHOCTH YK€ Ha HadaAbHBIX dTallax 3axBaTa COOCTBEHHOCTH, yIIpexKaas Ha-
CTYIIA€HUE IIOCA€ACTBHUM, IPU KOTOPBIX UCTPebOBaHME 3aXBa4YE€HHOI'O MMYIIIECT-
Ba OTPAHUYEHO HHCTUTYTOM 3alIUThI JOOPOCOBECTHOTO IpHOOpeTaTeAd.

HaMu moaroToBA€HBI HAYYHO-TIPAKTHYECKUE U yIeOHO-METOAUYECKHE IT0-
coOus 10 BOIIPOCaM ITPOTUBOAEHCTBUS KOPPYIIIIUN U PEHIEePCTBY, B TOM UHCAE
Tarue, Kak «OCOOEHHOCTH BBIIBACHHs, PACKPBITHA M PaCCA€NOBaHUS peumep-
CKHX 3aXBaTOB HUMYVIIECTBEHHBIX KOMIIACKCOB», «KBaauukalus npecTyrnAeHUH,
CBSI3aHHBIX C A€TaAu3alllel (OTMBIBAHHEM) AEHEXKHBIX CPEACTB UAW UHOTO UMY-
IIECTBAa, IPUOOPETEHHOIO MPECTYITHBIM ITyTeM», U PAL APYTHX.

[To munimatuBe CK P® mnpuHAT 3aKOH, HpeayCMaTpPHUBAIOIIUN BBEICHHE
YTOAOBHOM OTBETCTBEHHOCTHU 3a CO3JaHHE U PYKOBOJACTBO AEATEABHOCTBIO (PU-
HaHCcOBBIX nupamup (PepepasbHbii 3akoH oT 30 mapra 2016 r. Ne 78-93
«O BHeceHUU H3MEHEHUH B YTOAOBHBIN Kogaekc Poccuiickoit denepanuu u cra-
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TbI0O 151 YroaoBHoO-mpolieccyaabHOro Komekca Poccutickoit depeparum») [4].
YroaoBHBIH KoAekCc PP pomoaneH ct. 172.2 (opraHuzanud OeATEABHOCTHU II0O
HIPUBACYEHUIO JEHEXKHBIX CPEACTB U (MAH) MHOTO UMYIIIECTBA).

OTH HOPMBI HUMEIOT NPUHIUITMAABHO BasKHOE 3HA4YEHHE A 00ecredyeHUsd
UHAHCOBOH 0€30MacHOCTH O0ILIecCTBa U TOCYAapCTBa, OCOOEHHO B YCAOBULAX
npeanpuHuMaeMbix [IpaButeabcTBoM Poccuiickoit denepaiivu «aHTUKPU3UC-
HBIX MEp».

CaenyeT HOAUYEPKHYTH, YTO BCTYIIHUA B CHAY IOATOTOBAE€HHBIN B CA€ICTBEH-
HOoM KoMutetTe PP Penepanbubiii 3akoH No 107-P3 ot 10 uroaag 2012 r. «O BHe-
ceHHUH u3MeHeHHus B ctatbio 104.2 YroaoBHoOro kozaekca Poccuiickoit denepa-
IUMW», KOTOPBIH pacIiIupua cepy IMpUMeHeHusa KoHduckanuu umyuiectsa [10].
B HacTosIliee BpeMsd MpeaycMoTpeHa BO3MOKHOCTb KOH(PHUCKAIIUM HHOTO AMY-
HOT'O UMYIIIECTBA OCYKJEHHOTO Ha COOTBETCTBYIOIIYI0O CYMMY B CAydae HeAoCTa-
TOYHOCTH y BHHOBHOI'O O€HEXKHBIX cpencTB (cT. 104.2 «KoH(uckalys neHex-
HBIX CPEICTB HAM HHOTO HMMYIIECTBA B3aMeH IIpeaIMeTa, IIOAAEXKAIIeTo KOH(U-
CKalluW»).

Yto KacaeTcd BOIIPOCOB PACCAEAOBaAHUS APYTHUX IIPECTYIIAEHUH B cdepe
5KOHOMUKU, B IIEPBYIO OUYEPEAb HAAOTOBBIX IIPECTYIIAEHUM, TO 110 UHUIIMATHUBE
CaencrBeHHoro komutrera PP B 2014 r. B YroAOBHO-IIPOILIECCYaABHBIN KOOEKC
P® ObiAM BHECEHBI IOIPABKU, U3MEHSIOIINE TTOPSA0K BO30YKIEHUS YTOAOBHBIX
oeA O Takux npectrynaeHusax (PemepaabHbIi 3ak0oH oT 22 okTabpa 2014 r.
No 308-®3) [12]. CoraacHO 3THM HOIpaBKaM IIOBOAOM OAS BO30yKIEHHHA yTOAOB-
HOTO [eAa MOTyT OBITh MaTe€pPHaAbl, HaIlpaBAsSeMble HE TOABKO HAAOTOBBIM Opra-
HOM, HO ¥ OpraHaMH, OCYIIECTBASIIOIIIMMHU OII€ePaTHUBHO-PO3BbICKHYIO JeATEABHOCTb.

HecMmoTpsa Ha 3HAYUTEABHYIO AMOEpaAr3allii0 HAAOTOBOTO 3aKOHOOATEABCT-
Ba, HOBBbIE HOPMBI 3aKOHa YK€ MOAaAW IIOAOKHUTEABHBIM pe3yabTar. K mpumepy,
BO3MEIIAeMOCTh yIIep0a OT HAAOTOBBIX IPECTYIIACHHH yBEAWYHAACh B 2 pasa
U cocTaBuaa 3a NoAHbIH 2016 roxg cymmy B 32 C IIOAOBUHOM MHUAAMApAA PyOAeH,
KpOMeE TOTO, CAEIOBATEASIMH apeCTOBAaHO UMYILIECTBO HA CYMMYy IIOYTH 8 MHAAU-
apmooB pyoaeti. 3a 9 mecaneB 2017 roma BO3MEIIEHO CBBIIIE 32 MHAAHAPIOB
200 MHAAMOHOB pyOael, caemoBaTeAsSMH apecTOBaHO HMYIIECTBO Ha CyMMY
OYTH 9 MHUAAUAPIOB PyOAei.

HecMmoTpss Ha MOOCTUTHYTBIE pPE3yAbTAThl, aHAAU3 IIPABOIPUMEHUTEABHOU
IpPaKTHUKH, KoTopasl obcyKaasach Ha 3acemaHuu npesunuyma Cosera rpu [Ipe-
suneHTe Poccuiickoii demepaiiy mo NpPOTUBOAEHCTBUIO KOPpyHiUU 27 HIOHA
2017 r., moKa3aA HACTOSATEABHYIO HEOOXOAUMOCTEh COBEPIIEHCTBOBAHUS 3aKOHO-
JaTeAbCTBa O BO3MEIIIEHUU I yIiepOda, IPUYHHEHHOTO KOPPYIIIIMOHHBIMH IIpe-
CTYIIA€HUSMH, U pPernaTpualuu Hu3-3a pybeka KaIllUTaAoB, IMOAYYEHHBIX B pe-
3yAbTaTe TaKUX H IIPECTYIIACHUMN.

Cuwnraro, 4To HOOUTHCH OIIYTUMBIX PE3yABTATOB B 3TOH 00AaCTU HE IIpel-
CTaBAsSIEeTCS BO3MOXKHBIM 0e3 co3gaHud 3(PpPeKTUBHBIX ITPABOBBIX C MEXaHU3MOB
9KCTEPPUTOPUAABHOTO YTOAOBHOIO IIPECAEIOBAHUS IOPUAUUYECKUX AHMIL, TaK Kak
KPYIHBIE ITPECTYIIHBbIE KaIlUTaAbl ITPAKTUYECKH BCETZa BBIBOAATCH 3a pPydex
HUMEHHO IIOCPEACTBOM IOPUAUYECKHX AUIl U IIOCTYHAIOT Ha cUYeTa MHOCTPAHHBIX
KOMIIaHUH.

OmHuM M3 00s13aTEABHBIX YCAOBHUU OAS OKa3aHUS MEKAYHAPOMTHOH IIpaBo-
BOM MOMOIIM IO YTOAOBHBIM JI€AAM SIBASIETCS TO, YTO PACCAEAYyEMOE OesTHUE
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JOAKHO OBITH YyIOAOBHO HaKa3yeMbIM KaK B CTpaHe — WHHUIMATOPE MeXKIyHa-
POMHOrO 3arpoca, TaK U B CTPaHE-UCIIOAHUTEAE U HUMETh IIPU3HAKU CyOBbeKTa
IIPECTYIACHU (IPUHIUI ABOMHON KPUMHUHAABHOCTH). [Ipm 5TOM BO BCeX cTpa-
Hax EBpombl aHrA0-aMEpHKaHCKOIO IIpaBa W MHOTHX OPYTHX TOCydapCcTBax,
B TOM YHCA€ IIOCTCOBETCKOI'O IIPOCTPAHCTBA, IOPUANYECKOE AHUIIO pacCMaTpUBa-
eTCd B KAQUueCTBE CAMOCTOSITEABHOTO CYOBEeKTa IIPECTYIIACHUS.

B Poccumn yronoBHasi OTBETCTBEHHOCTH IOPHUAWYECKHUX AHI[ OTCYTCTBYET.
BMecto Hee Oblaa BBeAeHA aAMHHHCTpPaTUBHAasS OTBETCTBEHHOCTb. OgHAKO Me-
XKAYHAPOAHbIE KOHBEHIINH, COTAAIIEHUS U APYTHE MEXKAYHAPOAHBIE NOTOBOPHI
B 00AQCTH IIPaBOBOM MMOMOILIY HE IIPEeAyCMATPHUBAIOT COTPYAHUYECTBA II0 JeAaM
00 aAMHUHHUCTPATUBHBIX [TPABOHAPYIIIEHUSX.

Kpome Toro, yKazaHHbIe KOPPYIILIMOHHBIE AEIHUI B MEXKIyHapOOHOM IIpa-
B€ ONPENEATIOTCS HUCKAIOYHUTEABHO KaK OIIaCHbIE TPAHCHAIIMOHAABHBIE IIPECTYII-
A€HHd, a HE aAMHUHHCTPATHUBHbBIE ITpaBoHapylleHus. [[o3ToMy cOTpyaHHUYECTBO
II0 UX PaCCA€JOBAHUIO B paMKaxX aAMHHHCTPATHBHOIO CyIOIIPOHU3BOACTBA He-
BO3MOZXKHO.

Bo3Hukarmag npaBoBasg KOAAU3HUEA IIPEIISTCTBYET TaK HA3bIBAEMOMY 9KC-
TEPPUTOPHUAABHOMY YTOAOBHOMY IIPECAENOBAHUIO POCCHUCKHMMH IIPABOOXPaHMU-
TEABHBIMH OpraHaMM KOMIIaHUM, 3aperuCTPUPOBAHHBIX B MHOCTPAHHBIX IOPHUC-
OUKIIUSGX, U, COOTBETCTBEHHO, A€AaeT HEBO3MOXKHBIM OOpallieHrue B3bICKaHUS Ha
UX UMYIIECTBO.

OTcyTcTBHE JAaHHOTO IIPABOBOIO MHCTUTYTA B POCCHUHMCKOM 3aKOHOOATEABCTBE
IPUBOIAUT U K ITpoOAEMaM B HAIIMOHAABHOM ITPABOIIPUMEHUTEABHON ITPAKTHKE.

Tak, tHUIIMUPOBaHUE 110 (PAKTYy OLHOT'O U TOTO K€ AESHHS, COBEPILIEHHOI'O
pU3UIYECKUM AHUIIOM OT MMEHU HAM B MHTEpPecax opraHu3allii, ABYX IIPOIIECCOB
(YTOAOBHOrO M aAMHHHCTPATHUBHOTO), BA€UET 3a CODOH HepallMoOHAABHOE Pacxo-
JOBaHUE CHA U CPEACTB IIPABOOXPAHUTEABHBIX OPTaHOB.

Kpowme Toro, o geaam 00 agAMUHHCTPATHBHOM IIpaBOHAapPYIIEHUH HE IIpe-
AyCMOTPEHa BO3MOXKHOCTb HAAOXKEHHS apecTa Ha 0AHKOBCKHE CYeTa OpraHH3a-
MM, a TOABKO Ha TOBaphbl, TPAHCIOPTHBIE CPEACTBA UAU UHbIEe Belu (cT. 27.14
KoAIl P®) [3].

[eao 06 agMHUHHCTPATUBHOM IIpaBOHApPYLIEHNHN, KaK IIPaBUAO, BO30yKaa-
€TCsI IIOCA€ BBIHECEHHUS IIpUroBopa PU3NYECKOMY AUIly. B pesyabraTe 3THUX 3a-
KOHOJATEABHBIX ITPOOEAOB (pU3MUYECKHEe AU, (PAKTUYECKU KOHTPOAUPYIOIIUE
KOMIIaHHUIO, BBIBOAAT C €€ CYETOB [AE€HEXKHbIE CPEACTBA U MHOE UMYIIECTBO, I10-
CA€ Y€ro B3bICKHBATh B JOXO IOCyJapCTBa HEYETO.

B Hacrosiee BpeMmst B cBa3u ¢ obparieHueM [Ipencemareas CK P® B mpo-
duabHBIX KOMUTeTax ['ocynapcrBeHHoM [dymbr ®C PP (1o 6e3omacHOCTH U IIPOTU-
BOAEWCTBHUIO KOPPYIILINH, & TAKXKE II0 TOCYAAPCTBEHHOMY CTPOHUTEABCTBY U 3aKO-
HOJATEABCTBY) PaCCMaTPUBAIOTCH BOIIPOCHI 10 YCTPAHEHUIO YKA3aHHBIX IIPOOEAOB
B 3aKOHOJATEABCTBE IIPENATCTBYIOIMX 3PPEeKTUBHOMY BO3MEIEHUIO yiiepba
U BO3BpaTe HaKUTOIO ITPECTYITHBIM IIyTeM KallhuTaAa, BEIBE3EHHOIO 3a PyOexX.

[pyrag He MeHee BaxKHas 3a7ada — 3(pPeKTUBHOE HPOTHUBOAEHCTBUE Ta-
KOMY OIIaCHOMY C COILIMAABHOM TOYKM 3PEHUS «IIPECTYIIACHHIO» KaK HEBbIIIAATA
3apaboTHOM IIAQTEI.

[lo manHOMYy HampaBaeHHIO caemoBateadaM CaencrBeHHoro komurera Pd
yaasochk K Hadaay 2017 roma yBeAMYUTH CyMMy BO3MellleHHOro yiiepba c¢ 1,5
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o moutu 3 mMapxa pyo. Kpome Toro, mo xomaTaidicTBY caemoBaTeAeld HAAOXKEH
apecT Ha UMYLIECTBO Ha cyMMy cBblille 1 mapa 600 maH pyO., 4TO B LIECTb pa3
6oanire, yem B 2015 roxay.

B TekyiieMm roay B IIPOH3BOACTBE CAEACTBEHHBIX OopraHoB CAeICTBEHHOTO
komutera P® Haxomuauce 2 777 yroAOBHBIX OEA O IIPECTYIIAEHUAX pacCcMaTpH-
BaeMo¥ KaTeropuu. B xXome mpenBapHUTEABHOIO CAEACTBHS M OOCAEACTBEHHOM
IPOBEPKHU Bo3MenieHo 3 MApA 255 MaH 315 ThIC. PyoO.

Ha ocHOBe caenCTBEHHOM IIPaKTHKU IIOATOTOBAEH pPAl IIPEAAOKEHHH II0
COBEPIIEHCTBOBAHUIO YTOAOBHOI'O 3aKOHOAATEABCTBA B NaHHOH cepe.

Tak, nmpenaaraeTcs IPEeAyCMOTPETh B KaUyeCTBE OCHOBAHHUA OCBOOOKIEHUS
OT YTOAOBHOM OTBETCTBEHHOCTH PYKOBOAUTEASI OpPTaHHU3aIlUN HAU paboTomareAd —
pU3UYECKOro AHWIla IIorallleHHe UMU B IIOAHOM OOBeMe IPOCPOUYEHHOM 3a/10A-
KEHHOCTH II0 3apaboTHOM IlraTe, MEHCHUSM, CTUIIEHAWUAM, IIOCOOHMSM U HHBIM
COLIMaABHBIM BBIIIAQTAM [0 OKOHYAHUS [IPEABAPUTEABHOTO PACCAEIOBAHUS.

*kk

OpmHa U3 OCTPBIX TEM, BOAHYIOIIMX HAIIUX IpaskaaH, — 9TO IIpobaeMa obec-
TIEYEHUs CIIPABEIAHMBOTO IIPABOCYOUsI, OOBEKTUBHOIO MNPEABAPUTEABHOTO U CY-
JEOHOTO CAEICTBUS.

AHaamn3 cA€ACTBEHHOH U CyAeOHOM MPaKTHUKHU IIOKa3aA HACTOATEABHYIO He-
00XOMMMOCTb COBEPIIIEHCTBOBAHHUS 3aKOHOIATEABCTBA 00 YTOAOBHOM CYIOIIPO-
U3BOJCTBE B HAIPABACHHUH YCHAEHHS TapaHTUl, 00eCIIeYUBaIOIINX CIIPABEIAH-
BOCTB ITPABOCYIHUSI.

OpraHu3anioHHOE H (PYHKIHOHAABHOE pa3fdeAeHHE IIPeaBapUTEABHOTO
CAECTBUS U MPOKYPOPCKOr0 HAA30pa MO3BOAHAO KaK CAEIOBATEAIO, TaK U IIPO-
Kypopy ObITh O0oAee OOBEKTUBHBIM U OE€CHIPUCTPACTHBIM.

Ho okoHYaTeApRHO YHTH OT OOBHHHUTEABHOIO YKAOHA ITO3BOAUT AWIIL CAE-
OYIOIIUH IIIar — BBEAEHUE B YTOAOBHBIN ITPOIIECC UCTHHBI KAK OPHEHTHPA JA0Ka-
3bIBaHUS OAS BCEX yYAaCTHHUKOB YTOAOBHOTO CYZOITPOM3BOACTBA, ITPEACTABASIO-
IIIUX TOCYJAApPCTBO, KOTZA 3aKOH OAHO3HAYHO IIOCTABUT IIE€PEN CAEeOOBATEAEM,
IIPOKYPOPOM M CYAOM 3aJady IIOAHO, OOBEKTHBHO U BCECTOPOHHE pa3obpaThbCs
B IPOHUCHIEAIIIEM COOBITHU U IIPUHATH BCE MEPBI, HAIIPABAECHHBIE HA OTHICKAHUE
WCTHUHBI.

[leAb YTOAOBHOTO CYAOITPOU3BOACTBA OAS YKA3aHHBIX YYaCTHHUKOB, HECMOT-
psg Ha pasauumusa ux QYHKIHUH B COCTSI3aTeAbHOM Ipollecce, enuHa. OHa cdop-
MyaupoBaHa B cT. 6 YIIK P® — 570 0OBHHEHHE AUI], COBEPIIUBIINX IIPECTYIIAC-
HUeEe, U OTPasK/IeHHE OT HEro HEBHHOBHBIX [0]. [JaHHad IeAb MOXKET OBITH IO0C-
TUTHYTa TOABKO TOT/Ia, KOT/Aa IIpaBoBas OIleHKa COAESIHHOIO OCHOBBIBAETCH Ha
WCTUHHBIX JAHHBIX O COOBITUH IIPECTYIIAEHUS U KOoraa Ccyabba yeaoBeKa He 3a-
BHCHUT OT KPACHOPEYHsI CTOPOH. ITO HEBO3MOKHO 0€3 BhIACHEHUS (PAKTHIECKUX
0OCTOSITEABCTB YTOAOBHOTO [J€Aa TAKUMH, KAKUMU OHU ObIAM B JE€HCTBUTEABLHO-
CTH, TO €CTb YCTAHOBAEHUS IT10 €AY OOBEKTHBHON UCTHHBI. [IpUHATHE UTOTOBOTO
pelreHns Ha OCHOBAaHWHM HEIOCTOBEPHBIX MAHHBIX HNPUBOAUT K HEIIPAaBUABHOMU
YTOAOBHO-IIPABOBOM OIIEHKE AETHUS, OCYXKIEHUIO HEBHUHOBHOI'O HWAHM OIIpaBia-
HUIO BUHOBHOTO.

OpHUEeHTHUPOBAHHOCTD IIPOIlecca JOKA3bIBAHUSA II0 YTOAOBHOMY €AY Ha OC-
TUXKEHHE OOBLEKTUBHON UCTUHBI SIBASETCSI HEOOXOAUMBIM YCAOBHEM MPABUABHO-
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IO pa3pelIeHud YTOAOBHOTO O€Ad W OTIIPABAECHHUS CIIPABEOAMBOIO IIPABOCYAMSI.
Opnuako YIIK P® He comepkuUT TpeOOBaHUSA O HPUHSITHU IIYOAUYHO-IIPABOBBIMU
cyOBeKTaMU OOKa3bIBaHUSA BCEX BO3MOIKHBIX MeEpP, HAlIPAaBAEHHBIX Ha €€ OThI-
CKaHHUE.

B cBa3u ¢ 3TUM NPEOAOKEHO BO3POAUTH B YTOAOBHOM CYyAOIIPOU3BOACTBE
TPaOUIINY, HAIllEAIITUe CBOE BOIIAOIIEHUE B CyAeOHBIX ITpeobpazoBanuax 1860 r.,
OCHOBaHHbBIX Ha HEPaA3PbIBHON CBA3H IIPABOCYAHS C UCTUHOU.

He aBasgeTca CEKpeTOM, YTO COBPEMEHHBIN POCCUNUCKUM IIPOLIECC HA CTaAUU
cyaebHoro pasbupareAbCcTBa KOIMUPYET aHTAO-aMEPUKAHCKYI0 MOIAEAb YHCTOM
cocta3ateAapHOCTH. Cyy OTBEEeHA POAb ITACCUBHOIO Habaromateas. MccaemoBas
IIPEeACTaBACHHBIE CTOPOHAMHM A0Ka3aTEABCTBA M BBICAYIIIAB UX MHEHHE, CyAbs
BBIHOCUT pPEILIEHHE, OCHOBBIBASICh HA CHAE€ AOTHYECKON apryMeHTAaIllU IT03UIIUU
KaXX/I0¥ B3 CTOPOH. B TakoMm mporecce cya He OOAXKEH ITPOSBASITH aKTHBHOCTH
B cOope I0Ka3aTeAbCTB U YCTPAHATD X HEIIOAHOTY JaKe B yIIepO JOCTOBEPHBIM
3HAHUSM O COOBITUU ITPECTYIIACHUSI.

N Ha 3TOM MOmEAH, K COXKAAEHHIO, BEIPOCAO IIEAOE€ IIOKOAEHHE POCCHHUCKHX
Cynen.

Bmecte ¢ TeM B OTAWYHE OT aHTAO-aMEPHUKAHCKOM, poOMaHO-TepMaHCKad
MOIEAb YTOAOBHO-IIPOLIECCYAABHOTO AOKA3bIBAHUS, K KOTOPOH TPAAHUIIMOHHO Td-
TOTEET POCCHUHCKOE YTOAOBHOE CYNOIIPOU3BOACTBO, OCHOBBIBAETCS Ha IIPHOPUTE-
T€ MOCTOBEPHOro (0OBEKTUBHO HCTUHHOIO) 3HAHUSA O COOBITHH MPECTYIACHUS.
HMcTuHa B TaKOM HPOIecCe HOCUT OOBEKTUBHBIN xapakTtep. M AUIIE IPU HEBO3-
MOKHOCTH €€ JOCTHUKEHHUS (KOoTraa HCYepIIaHbl BCe CpencTBa 1o cOopy mokasa-
TEABCTB) IIPUMEHSIOTCS IOPUANYECKHE (PUKIINH, B TOM YHCAE€ ITPE3yMIIIIUS He-
BUHOBHOCTU. TakuM o0pa3oM, HNPUOPUTETHON B POMAHO-TEPMAHCKOM YTOAOB-
HOM IIPOIIeCCe SIBASIETCSI MMEHHO OOBEKTHBHAd, a He (pOpMaAbHO-IOPUANYECKAs
HCTHUHA.

Poccuiickoe mocymeOHOe MPOU3BOACTBO, KAK U B IIEAOM POMAaHO-T€pPMaH-
CKUU AOCYyAeOHBIH YTrOAOBHBIM IIPOIIECC, HOCHUT PO3BICKHOM, a HE COCTSI3aTeAb-
HBIH XapakTep. JOMUHUPYIONIMM CyOBEKTOM MOKa3bIBAHUS HA TOM dTarle IIPo-
U3BOACTBA SABAMETCHd OpraH IIpeABapUTEABHOIO paccAenoBaHUd. B pesyaprate
Ha cTaauu cyaebHOoro pazduparTeAbCTBa CTOPOHA 3alllUThl U3HAYAaABHO OKa3bIBa-
eTCHd B XyAILIEM ITOAOKEHHUH, YeM CTOPOHA OOBHWHEHHSI, KOTOpas K 3TOMYy BpeMe-
HHU YK€ paclioraraeT BCEM apCEHAAOM A0Ka3aTE€ABCTB IOAd YTOAOBHOIO IIpPECAE-
JOBaHUSs.

B cBg3u ¢ 3THM XOTEAOCH OBI OTMETHTH, YTO YHUCTAd COCTA3ATEABHOCTD
IpenroAaraeT He TOABKO pa3/ieA€HHE H3BECTHBIX TPEX IIPOIECCYaAbHBIX (PYHK-
U (3a1uThl, OOBUHEHUS U pa3pelleHusd OeAd), HO U o0sg3aTeAbHOEe PaBEHCTBO
CTOPOH, B TOM YHCA€ UX ITPOIIECCYaABHBIX BO3MOXKHOCTEeNU. TOABKO TOTa COCTS-
3aTEeABHBIH ITPOIIECC MOIKET OBITH TOAHOCTBIO CITPaBEIANBBIM.

B cBa3u ¢ atum CaencTBEeHHBIM KOMUTETOM PP moaroroBA€H 3aKOHOIPOEKT
«O BHECEHWH HU3MEHEHHUN B YTOAOBHO-IIPOIIECCYaAbHBIN Konmekc Poccuiickoii de-
Jepali B CBA3U C BBEIEHUEM HHCTHUTYTA YCTAHOBACHUS OOBEKTUBHON HUCTHHBI
10 YTOAOBHOMY [eAy». B 3aKOHOIpoeKTe IpemsaraeTcss MoJeAb cbhanaHCUPOBaH-
HOM COCTH3aTEABHOCTHU, OPHUEHTUPYIOLIAs ITyOANYHO-TTPAaBOBBIX CYO'HEKTOB 0KAa-
3pIBaHUs (HE TOABKO CyZl, HO U JJO3HaBaTeAsd, CAEJOBATEAS U IIPOKypopa) Ha ak-
THUBHYIO U OECITPUCTPACTHYIO POAb B ITIO3HAHUU UCTHHEI I10 JEAY.
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Opnoit n3 raaBHBIX 3aza4d CAeNCTBEHHOIO KOMHUTETA SBASETCH 3alllyTa
IIpaB HECOBEPIIIEHHOAECTHUX.

3a BpeMmd, HOpolleAliee C MOMEHTA HNPUHATUA HanumoHaabHOH CTpaTeruu
aericTBuit B mHTepecax aered B 2012 r. [15], Bce MBI yOenmanuCh, HACKOABKO
CBOEBPEMEHHBIM OBIAO peIIeHHEe PYKOBOACTBA CTPaHbl COCPENOTOYUTHCS Ha
3TOH ocTpoll cepe conmasbHOM MOAUTHKHU. [lo KaxkznoMy pakTy HACHUAUL B OT-
HOIIIEHUU AeTe¥ MBI HEMEOAEHHO ITPOBOAYIM IIPOBEPKY U YIOAOBHO-IIPAaBOBBIMHU
Me€paMU BOCCTaHABAMBAEM CIIPaBE€IAUBOCTb.

K npumepy, ¢ Hagyasa 2012 roga, Korma K HOACAEACTBEHHOCTH CA€NOBATE-
Aert CAeICTBEHHOTO KOMHUTETA IIEPENIAM YIOAOBHBIE OdeAa O TSIXKKHX U 0C000
TAKKHUX ITPECTYIIACHUSX, COBEPIIEHHBIX B OTHOIIEHUM HECOBEPILIEHHOAETHUX,
B Cy[ HaAIIPpaBAE€HO YK€ CBBIIIE 45 THICIY JEA O TAKUX IPECTYyIACHULIX.

Het HEoO6XOOMMOCTH MOKa3bIBATH, YTO HECOBEPIIIEHHOAETHHE, B TOM UYHCAE
[E€TU-CUPOTHI, BOCIUTAHHUKH NETCKUX NOMOB U HMHTEPHATOB — OofHAa U3 Haubo-
A€e YI3BUMBIX KaTEropuil rpakJaH CTPaHbI, HyXKOAal0TCSI B 0CODOM 3aluTe To-
cyZapcTBa B 00AACTH 34paBOOXpaHEHHUd, 00pa30BaHUs, BOCIUTAHUS, KYABTYP-
HOI'O pas3BUTHUS, 3aIlllUThl CEMBH N TPAAUIIMOHHBIX CEMEWHBIX II€HHOCTEM, HH-
dopMalioHHOM 0e30I1acHOCTH, ITPO(PHUAAKTHUKY J€BUAHTHOT'O [IOBEICHUSI.

Hama obimasa 3amadya — perreHne BCEero KOMIIAEKCA KPHMHHOAOTHYECKUX,
YTOAOBHO-IIPABOBBIX, OpPraHU3aIllMOHHBIX HpobAeM, HaIlpaBAEHHBIX Ha 3(ddek-
TUBHOE (PYHKIIMOHHPOBAaHHUE U NaAsbHeHIlee COBEPIIEHCTBOBAHUE CUCTEMBI IIpe-
OYTIPEXKIEHNS IIPECTYIIACHUNM B OTHOIIEHUH HECOBEPIIECHHOAECTHUX TIpazKaaH
Hallle¥ CTpaHBbl.

Kak BrvI 3Haetre, S5 anpeaa 2013 roma IlpesumnenTom Poccuiickoit ®enepa-
MU TIOAIHNCAaH pal dpefepasbHbIX 3aKOHOB, B IIOATNOTOBKE KOTOPBIX CAeqCTBEH-
HBIF KOMUTET IIPUHUMAaA CaMO€ aKTUBHOE yJacTHeE.

OTUMH 3aKOHaMM, B 4aCTHOCTH, BBEIAEHBI MEpPbI, HAIlpaBA€CHHBIE Ha IIpe-
OYTPEXIEHNE TOPrOBAHM MOETBMH, HX OJKCIAyaTaluH, OETCKOM MIPOCTUTYLINH,
a TakKKe OedTEeAbHOCTH, CBSI3aHHOM C HM3TOTOBAEHHEM M O0OPOTOM MAaTEpPHUAAOB
C TopHOrpadUYeCcCKUM H300pakeHueM HEeCOBEPILIEHHOAETHUX (PenepasbHBIN 3a-
KOH 0T 05.04.2013 Ne 58-93) [8].

B deBpane 2012 r. mo umHuimatuBe CaeACTBEHHOro KoMureTa PP ObIA
npuHaT PenepasbHbId 3aKOH No 14-03 «O BHeCEHHUH H3MEHEHHH B YTOAOBHBIN
Konekc Poccuiickoit ®enepanui U OTAEABHBIE 3aKOHOAATEABHbIE aKTbl Poccuii-
cko¥ denepanyiu B IEASIX YCHAECHUS OTBETCTBEHHOCTH 34 IIPECTYIAEHHUS CEKCY-
aABHOT'O XapaKTepa, COBEpPIIIEHHbIE B OTHOIIIEHUH HECOBEPIIIEHHOAETHUX» [9].

C npuHSTHEM 3TOT0 3aKOHA YAAAOCHh NOOUTHCH OTMEHBI YCAOBHOI'O OCYK[e-
HHU4 AWIAM, COBEPILINBIINM IIPECTYIIACHUSA IIPOTUB IIOAOBON HEIIPUKOCHOBEHHO-
CTH HECOBEPILIEHHOAETHUX, HE€ [MOOCTUTIIHNX YETBIPHAAIIATH A€T, yBEAMYEHUS
cpoka (paKTHYECKOTO OTOBITHS TAaKHMHU AWIIAMU HaKa3aHUs, JOCTATOYHOTO [AS
paccMOTpeHHs BOIpoca 00 MX YCAOBHO-AOCPOYHOM OCBOOOXKIEHUH, ITPU3HAHUSI
ITPEe3yMIIIINY O0E€CIIOMOIITHOI'O COCTOSTHUS AMIIA, HE JOCTHUTIIIEro 12 AerT.

Kpowme Toro, [Ipesuagertom Poccuiickoit denepanuu 28 nekabps 2013 roga
O6b1a moanucaH PenepasbHbIF 3aK0H Ne 432-P3 «O BHECEHHUM U3MEHEHUH B OT-
[OEABHBIE 3aKOHOAATEABHbIE aKTbhbl Poccuiickoirt denepanyiy B LIEAIX COBEPIIEH-
CTBOBaHUS IIpaB IIOTEPIIEBIINX B YTOAOBHOM CyAOIPOU3BoACTBe» [11], KOTOpBIH
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TaKIKe IIOATOTOBAEH II0 MHHUIIMATHUBE U IIPU aKTUBHOM y4dacTuu CAenCTBEHHOIO
kKoMmurtera Pd.

OTHUM 3aKOHOM yCHAEHBI IIPABOBbIE TAapaHTHUU PeaAn3allii KOHCTUTYIIMOH-
HBIX IIpaB [OTEPIIEBIIEr0 Ha TNOCYAAPCTBEHHYIO 3alllUTy OT IIPECTYIIACHUH, Ha
JOCTYII K IIPaBOCYAHIO (pelleHHe O HNPU3HAHUHU IMOTEPIEBIINM TENEPh MPUHU-
MaeTcd AM00 C MOMEHTa BO30Y:KIEHUsI YTOAOBHOIO AeAd, AMOO C MOMEHTA ITOAY-
4YeHUd AAaHHBIX O AUIlE, KOTOPOMY IIPECTYIIA€EHUEM IIPHUYHHEH BPE) U KOMIIEH-
calyio IPUYHUHEHHOTO ylepoa.

Y10 0CcOGEHHO BaXKHO, 3TOT 3aKOH IIpeayCMaTPUBAET MOIIOAHUTEABHBIE Me-
PbI 3alUTBhl IIPpaB HECOBEPIIEHHOAETHUX IIOTEPIEBIIUX. YCTAHOBAEH €IUHBIN
BO3pacT (mo 16 aeT), Korza ydacTHe Ieaarora MAM IICUXOAOTa B JIOIIPOCE IIOAPO-
CTKa sBAsieTcd o0si3aTeAbHBIM. Kak mokasasa cAeqCTBEHHad IIPaKTHKA, ydacTHe
IICUXOAOTA B AOMNPOCE HECOBEPIUIEHHOAETHETO IIOTEPIIEBUIETO UAHU CBUIOETEAL II0-
3BOASIET B HACTOSIIE€ BPEMS ITOAYYHTH OOA€e IIOAHYIO M JOCTOBEPHYIO MHQOP-
MalllI0 O COBEPILIEHHOM IIPECTYIIACHUU.

[Ipencenareaem CK PP pmano ykazaHme caegoBaTeasasM 00 opraHHU3alluu
TIIATEABHON IIOATOTOBKHU K IIPOILIECCYaABHBIM OEUCTBHUSM C y4aCTHEM HECOBEP-
HIEHHOAETHHUX U IOAYYEHUS OT HHUX HEOOXOAUMBIX JIASl PACCAEIOBAHUS CBEIEHUH
B MIAJSIIEM PEKUME, UCKAIOUEHUU CAydaeB HEOOOCHOBAHHOTO IPOBEAEHUS OJI-
HHUX U TeX >Ke CAE€JICTBEHHBIX JeHCTBUH.

Kpome TOro, Co BCTYIIA€EHHEM B CHAY yKa3aHHOIo denepasbHOIO 3aKOHA
Ne 432-®3 [11] Ha caemoBaTeaell Bo3AOXKeEHA O00s3aHHOCTH IIPUMEHATH BHAE03a-
IIMCh UAW KMHOCBHEMKY CAE€ICTBEHHBIX NEUCTBUH C y4aCTHEM HECOBEPIIEHHOAET-
HHUX ITOTEPIEBIINX U CBHUAETEAEH, YTO OAET BO3MOIKHOCTH OTrAalllaTh UX IIOoKa3a-
HUs, HEe BbI3bIBas B CyZle0HOe 3acemaHue (TeM caMbIM He TPaBMHPOBATH IICUXHU-
Ky pebeHKa).

*kk

HeckoABKO CAOB 0 MeEXXAyHApPOOHOM coTpymHHuecTBe CAeICTBEHHOIO KO-
mutetra Poccuiickoit demepanuyi ¢ KOMIETEHTHBIMH OpPraHaMH HHOCTPAHHBIX
roCcy1apcCTB.

B crpykrype CaencrBeHHOro komurera Poccuiickolt Peneparinu neficTByeT
YupaBAeHHE MEXIYHAapPOAHOTO COTPYAHHYECTBA, OCHOBHOH 3amadell KOTOPOTo
aBAdeTcs olecliedeHue B3auMOAEUCTBUA C KOMIIETEHTHBIMU OpraHaMH HHO-
CTPaHHBIX F'OCYJapPCTB U MEXKAyHapPOAHBIMU OpraHU3alllgIMU B cpepe YTOAOBHO-
o CyJOHPOU3BOJCTBA, B TOM YHCAE II0 BOIIPOCAM OKa3aHHUHA IIPABOBOM ITOMOIIU
II0 YTOAOBHBIM JIEAQM.

[IpaBOBOM OCHOBOM IAS Ha3BAaHHOU NESITEABHOCTHU SIBASIIOTCS MEXIYHapPO/I-
HbIe OOroBOpPhI Poccuiicko#t Pepepanii U HAIIMOHAABHOE 3aKOHOAATEABCTBO,
B YaCTHOCTH, YTOAOBHOE B YyTOAOBHO-IIPOIIECCYyaABHOE.

Kacagch BOIpocoB MeKBEAOMCTBEHHOM KOOpPAWHAIIMH YCHAUU II0 Oopbbe
C IIPECTYIIAEHUAMHU, oTMedy, 94T0 CAeICTBEHHBIM KOMHTETOM BO B3aUMOOEHCT-
BUHM C MHHHCTEPCTBOM HMHOCTPAHHBIX AeA Poccum penraercsa ogHa U3 BaKHEH-
IIUX 337a4 10 3alliuTe POCCUHUCKUX I'pasKiaH, YbHM IIpaBa HapyLIaloTCd IIPEeCcTy-
IIAEHUSIMH, COBepIIaeMbIMHU 3a IpeaesaMu Poccuiickoit denepariuu.

Tak, B COOTBETCTBHUHU C IIUPKYASIPHBIM YKa3aHHUEM, 3arpaHydpeskIeHUs
MuHucTepcTBa HHOCTPAHHBIX AeA HHPOPMUPYIOT CAeACTBEHHBIH KOMUTET O CO-
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BEPILEHHBIX ITPECTYIIACHUSIX B OTHOIIEHUH HAIIUX I'pazkaaH 3a pyoeskom. [Toay-
yeHHass WH(QoOpMalUsa AeTaAbHO H3y4aeTCsl, OPTaHU3YIOTCS COOTBETCTBYIOIIIHE
HPOBEPKH, 10 UTOraM KOTOPBIX IIPUHUMAIOTCS ITPOILIECCYAAbHBIE PEIIEHUS.

B coorBercTBHHU c YKazoMm [Ipesuaenta Poccutickoii denepanmu or 17 am-
peag 2017 r. Ne 170 [14] B CaenctBeHHOM KomuTeTe PP HayaTta M aKTHUBHO
IPUMEHIETCHI IpaKTHUKa HEIIOCPEACTBEHHBIX CHOIIEHUH 110 BOIIpOocaM IIpaBOBOM
IIOMOIIIY C KOMIIETEHTHBIMH OpPraHaMH HHOCTPAHHBIX IOCyJapCTB — YyYacCTHH-
kKoB KOHBeHIIMM O IMpaBOBOM IIOMOIIYU U HIPaBOBBIX OTHOIIEHHUAX II0 T'paKaaH-
CKHM, CEMEWHBIM H YyTOAOBHBIM geAaM oT 22 guBaps 1993 r. u [IpoTokoaa K HEU
ot 28 mapta 1997 r.

C yuyeToM HEOOXOOMMOCTH Pa3BHUTHUSA U COBEPIICHCTBOBAHUS MEXKBEIOMCT-
BEHHOI'O COTPYAHHUYECTBA CO CA€ACTBEHHBIMU OpPraHaMU I'OCyAapCTB — yYaCTHU-
koB CHI' B 2017 rony peaan3oBaHa HoOBas popMa COTPYAHUUECTBA — COBMECT-
HoOe 3acenaHle KOAAETHI.

Tak, B r. Caukr-IlerepOypre 27 anpeas 2017 roma cocTOSAOCH II€PBOE CO-
BMECTHOe 3acenaHue Koareruii CaencTBeHHOTO KomuTeTa Pecriybamku ApmeHus,
CaencrBeHHoro kommreTra Pecryoaukm Beaapyck m CaeqCTBEHHOIO KOMHTETA
Poccun, B Xome KOTOPOrO CTOPOHBI OOCYAHAU PE3YABTATBI COBMECTHOM padOThI
B obaacTu OGOPBOBI C IIPECTYITHOCTHIO, IIyTH COBEPIIEHCTBOBAHUS TaKOTO CO-
TPYOHUYECTBA, a TaKKe OOMEHSIANCh HAKOIIAEHHBIM OIBITOM PAaCCA€IOBaAHUSA
npectyrnaeHuil. [1o pesyapTaTaM JaHHOTO 3aceqaHUs CTOPOHAMU IIOAIIHNCAHO CO-
BMECTHOE 3asIBA€HUE.

Takoil TpexcTOpoHHUH opMaT COTPYyAHHYECTBA IIOAYYHA CBOE AdaAbHEH-
mee pasButue. B r. EpeBane 18 okrabpsa 2017 r. cocTOSIAOCH BTOPOE COBMECT-
HO€ 3ace/laHue KOAAETHH, Ha KOTOPOM COBMECTHO OOCY3KI€HBI BOITPOCHI:

ONITUMH3ALUU PabOThI, CBI3aHHON C HAIIPABACHHEM 3aIIPOCOB O ITPAaBOBOH
IIOMOIIIY II0 YIOAOBHBIM [O€AaM B KOMIIETEHTHBIE OpPraHbl MHOCTPAHHBIX TOCY-
aapctB — ygyactHUKOB CHI

COBMECTHOE HCIIOAB30BaHHE KOMIIBIOTEPHBIX TEXHOAOTHH B AE€ATEABHOCTH
CAE€ICTBEHHBIX OPTraHOB;

paccaemoBaHUE U MPeAyHpesRIeHUE ITPECTYIIAeHUN B cdepe MHPOpMAallU-
OHHO-TEAEKOMMYHUKAITMOHHBIX TEXHOAOTHH.

OdgepenHBIM 3TallOM B Pa3BUTHH COTPYAHHUYECTBA C KOMIIETEHTHBIMHU Opra-
HaM¥ rocygapctB — ydacTHUKOB CHI' cTtaa moammcaHHBIN B XO[€ BTOPOTO COBMECT-
HOIO 3acefaHusi Koaaerudi MemopaHayM o B3aUMOIOHUMaHUU Mexkay CaeacTBEH-
HBIM KoMuTeToM Poccuiickoit @enepanuu u CAeACTBEHHBIM KOMHUTETOM PecriyOAun-
kU ApmeHusa. OH npenycMaTpUBaeT COTPYAHHUYECTBO CTOPOH IO CAMOMY IIIHMPOKO-
My KPYTY BOIIPOCOB B 00AACTH ITPOTHUBOAEHCTBUSA ITPECTYITHOCTH, BKAIOYAST:

HaIlpaBACHHE 3aIIPOCOB O IPEAOCTABACHUH JOKYMEHTOB U MaTEPHUAAOB;

obMeH mHpOopManuell 0 HOBBIX METOaX 3KCIIEPTHBIX UCCAEIOBAHUHN U OOC-
THXKEHUIX B 00AaCTU KPUMHUHAAUCTUKY;

oOMeH ombITOM PabOTHI II0 OPTraHU3AIINH AESITEABHOCTH CA€ICTBEHHBIX Op-
raHOB CTOPOH U APYTHE Ba’XKHbI€ HAIIPABACHUSA B3aUMOLEHUCTBHS.

B 3akarouenue ormeuy, 4yto CaencrBeHHBIM KoMuTeT Poccutickoit denepa-
IUH UT'PaeT BaXKHYIO POAb B ODECIIEYeHUHU COIMAABHO-3KOHOMHYECKOH CTaOUAb-
HOCTHU B obmrectBe. CaegoBaTeAr HUAYT B HOTY CO BpeMeEHeM, IIpefoTBpalasa He-
raTHUBHBIE SIBA€HUSI, BCTPEYAIOIIMECs HA IIyTH Pa3BUTHUs HAIIIETO roCyIapCcTBa.
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Lecture:
“Evolution of the investigation in Russia:
history and modernity”

A.l. Bastrykin®

Annotation. This lecture contains a historical and theoretical characteristic of
the evolution of the organization and activities of the Investigative Committee of the
Russian Federation in various spheres of legal regulation of social relations. Historical-
ly, the idea of creating an “independent investigation” arose back in the days of Empe-
ror Peter the Great, when the concept of a non-departmental preliminary investigation
was formulated, and it was realized only in the 21st century.

Much attention is paid to the analysis of the regulatory framework for the evolu-
tion of the investigation, the succession of bodies, specific results in the activities of its
bodies, the characteristics of certain types of interaction between law enforcement
agencies.

The author considers the separation of the functions of prosecutor's supervi-
sion and investigation proceedings to be very positive, which made it possible to
achieve the necessary balance of powers. This state is very effectively reflected in the
system of protection of the rights and interests of the individual at the stage of pre-
trial proceedings.

In general, this is the first time such a global reorganization of the investigative
bodies has been carried out.

Key words: Peter's orders, criminal legislation, criminal procedural law, Investig-
ative Committee, prosecutor's office, investigation functions.

Almost 15 years have passed since the birth of a new investigative struc-
ture — the Investigative Committee under the Prosecutor's Office of the Russian
Federation (the successor of which is the Investigative Committee of Russia,
which acquired the status of an independent state body), formed by the Decree

* Bastrykin Alexander Ivanovich, Chairman of the Investigative Committee of the Rus-
sian Federation, Doctor of Law, Professor, Honored Lawyer of the Russian Federation.
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of the President of the Russian Federation of August 1, 2007 No. No. 1004 [13],
as well as 300 years since the inception of the stage of preliminary investiga-
tion and the signing by Peter the Great of a model Instruction on the estab-
lishment of a system of investigative offices [19].

These memorable dates are of particular importance for the entire system
of investigative bodies. They are the starting point for the emergence and devel-
opment of an independent investigation in Russia, since they radically changed
the criminal procedure and gave impetus to its further improvement.

There is a well-known saying: “The new is the well-forgotten old”. Our ap-
peal to the origins of the formation of the first non-departmental investigative
bodies in Russia confirms this once again.

The very idea of forming a non-departmental investigative body arose at the
beginning of the 18th century during the rapid growth of industrial production
and trade, the construction of their own factories, manufactories and shipyards,
which required significant financial costs and tight control over expenses.

In 1713, in the course of economic reforms carried out by Peter the Great,
the first specialized investigative bodies of Russia were established — “major”
investigative offices, which, in accordance with the Nakaz of December 9, 1717,
were subordinate and accountable directly to Peter I [18].

The complex process of their formation began.

In the Order, for the first time in the practice of domestic criminal pro-
ceedings, the investigative offices were prohibited from imposing a criminal pu-
nishment and enforcing it, as was done earlier. Based on the results of the in-
vestigation, they were ordered to draw up a procedural document, which in the
modern criminal process is called an indictment.

Cases of the most dangerous acts encroaching on the foundations of
statehood, primarily corruption-related crimes committed by high-ranking offi-
cials of state authorities (bribery, embezzlement, official forgery), were attri-
buted to the investigative offices' jurisdiction.

Thus, under Peter I, the concept of a non-departmental preliminary inves-
tigation was first formed.

The investigative apparatus was viewed as a law enforcement agency spe-
cializing exclusively in the investigation of the most dangerous crimes, en-
dowed in this regard with broad procedural powers, independence and organi-
zational independence from other government bodies.

As a result of the vigorous activity of the first investigative offices in the
first quarter of the 18th century, 12 out of 30 Russian governors were under
investigation, as well as 11 out of 23 senators on charges of embezzlement (the
investigated cases were then submitted to the Senate or military courts and
special military investigative presences).

For example, in 1721, following the results of an investigation by officials of
the “Major” Investigative Office (I.I. Dmitriev-Mamonov), he was removed from of-
fice and sentenced to death by the Government Senate for embezzlement, taking
bribes and abuse of office. Siberian governor Matvey Petrovich Gagarin.

Unfortunately, after the reign of Peter the Great, during the second quar-
ter of the 18th — early 19th centuries, there was a deformation of the founda-
tions of the non-departmental investigation laid by him.
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After the abolition of the investigative offices, the function of the prelimi-
nary investigation began to be considered as an ordinary procedural form of
pre-trial proceedings in all categories of criminal cases, regardless of the degree
and nature of the social danger of the crime. As a result of such a decrease in
the status of the preliminary investigation, the need to endow the investigative
apparatus with special procedural powers and provide it with such a guarantee
as organizational independence has disappeared.

Therefore, in the period up to 1860, crimes were investigated by, in fact,
non-specialized judicial and administrative bodies — the Chief Police Chief
Chancellery, the lower zemstvo courts and the deanery boards founded in
1782! In more complex cases, the investigation was entrusted to special offi-
cials. It is with this period that the origin and development in Russia of the so-
called administrative model of the organization of the investigative apparatus
can be linked.

However, already at the beginning of the 19th century, the shortcomings
of this model of the investigative apparatus were revealed.

The organizational subordination of the investigative service to the leader-
ship of the Ministry of Internal Affairs (formed during the 11th reform of Alex-
ander I in 1802), one of the central administrative bodies of the Sth administra-
tion of the Russian Empire at that time, and the related lack of interest of the
department in the criminal prosecution of high-ranking officials persons of
public authorities caused a significant increase in corruption and, as a conse-
quence, the accompanying types of crime, primarily economic.

It became obvious that with such a model of organization, the investigative
apparatus is able to effectively resist only ordinary crime. In this regard, one of
the directions of the judicial reform of 1860 was to search for new forms of or-
ganizing the preliminary investigation, different from the administrative model.
A return to the Peter's out-of-departmental model of the preliminary investiga-
tion was not considered at that time. It was decided to withdraw the investigat-
ing authorities from the police and transfer them to the organizational struc-
ture of the courts.

In 44 provinces of the Russian Empire, 993 positions of judicial investiga-
tors were introduced. This stage in the development of the institution of prelim-
inary investigation is associated with the emergence of the so-called judicial
model of organizing one investigative apparatus in Russia. It formed the basis
for the organization of the apparatus of military investigators, founded a little
later, which, according to the provisions of the Military Judicial Charter of
1867, were attached to the military district courts [20].

Within the framework of this model, the investigative service developed up
to the October Revolution of 1917.

During the civil war, commissions of inquiry were created at revolutionary
tribunals, at district courts, in the workers 'and peasants' militia and in the or-
gans of the All-Russian Extraordinary Commission for the fight against coun-
ter-revolution and sabotage.

According to the Regulations on the Judicial System of the RSFSR of No-
vember 11, 1922, the investigative apparatus of the judicial system included:
district people's investigators at the people's courts; senior investigators at pro-
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vincial courts; investigators on the most important cases at the Supreme Court
of the RSFSR and departments of the prosecutor's office of the People's Com-
missariat of Justice [1].

This model of investigation was characterized by the specifics of the
gradual build-up of rigid centralization in the management of the justice au-
thorities.

In 1928, the entire investigative apparatus was transferred to the prosecu-
tor's office (by the decree of the Collegium of the People's Commissariat of Jus-
tice of the RSFSR) [21, p. 80].

Further development of the investigative apparatus is associated exclu-
sively with periodic redistribution of the functions of the preliminary investiga-
tion between the prosecutor's office and the internal affairs bodies.

Reference. The separation of the prosecutor's office from the justice system
into an independent unified centralized system took place after the adoption of
the Constitution of the USSR on December 5, 1936.

However, since the mid-1960s in scientific circles, attention was drawn to
the forgotten non-departmental model of the preliminary investigation, created
by Peter I, which was discussed for a long time.

In the course of the implementation of the judicial reform, the concept of
which was adopted by the Supreme Soviet of the RSFSR by decree of October
24, 1991, No. 1801-1 [2], the courts were first released from the supervision of
prosecutors.

As a continuation of this reform, in September 2007, the Investigative
Committee was formed under the Prosecutor's Office of the Russian Federation.
The functions of pro-resort supervision and investigation were separated.

However, the Investigative Committee under the Prosecutor's Office of the
Russian Federation was still part of the system of prosecutors. Its Chairman
was the First Deputy Prosecutor General of the Russian Federation, and the
employees of the Investigative Committee under the Prosecutor's Office of the
Russian Federation were prosecutors.

But already at this stage, the model of organization of the investigative
body was not administrative in its legal essence. It included almost all the tra-
ditional elements of the non-departmental model, such as: organizational inde-
pendence and lack of administrative subordination and accountability to the
head of the department; functional independence that ensured the objectivity
and impartiality of the investigation.

The final restoration of the Petrine non-departmental model of organizing
the investigation occurred when the Federal Law of December 28, 2010
No. 403-FZ “On the Investigative Committee of the Russian Federation” on the
basis of the Investigative Committee under the Prosecutor's Office of the Rus-
sian Federation was formed by the Investigative Committee of the Russian Fed-
eration [7].

These measures made it possible to ensure, on the one hand, greater or-
ganizational and functional independence of the investigating authorities, and,
on the other, increase the objectivity and impartiality of the prosecutor himself,
which had a positive effect on the state of legality in the field of criminal pro-
ceedings and ensuring the rights and freedoms of its participants.
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On January 15, 2011, on the basis of the Decree of the President of the
Russian Federation of January 14, 2011 No. 38 “Issues of the activities of the
Investigative Committee of the Russian Federation” [16], the Regulation on the
Investigative Committee of the Russian Federation came into force.

The new investigative structure included not only territorial, but also mili-
tary, transport, specialized investigative directorates and departments.

*kk

Today, the Investigative Committee of the Russian Federation operates in
the legal status of a federal state body exercising powers in the field of criminal
proceedings in accordance with the legislation of the Russian Federation and is
subordinate to the President of the Russian Federation.

It is symbolic that the independence of the Investigative Committee in
2011 coincided with the 150th anniversary of the judicial reform of Alexander
II in Russia, when the judiciary was completely separated from the administra-
tive one, and the judicial investigation — from the police.

It is also significant that from 1867 to 1917. On the site of the St. Peters-
burg Academy of the Investigative Committee, the opening of which took place
on September 1, 2016, the Alexander Military Law Academy was located.
Its graduates, after three years of study of military criminal laws, military crim-
inal justice, military administrative laws of criminal law and legal proceedings,
were given the opportunity to hold positions in the military judicial depart-
ment.

The connection of times continues — the concept of the formation of extra-
departmental investigative bodies, laid down by Peter the Great and is being
implemented already in our time.

In 2013, on the initiative of the Investigative Committee of the Russian
Federation, a professional holiday for the country's investigators was estab-
lished - the Day of an employee of the investigative bodies of the Russian Fed-
eration, which is celebrated on July 25 (the basis is taken by the day Peter I
founded the investigative office of Mikhail Ivanovich Volkonsky — July 25, 1713)
... This professional holiday of investigators (regardless of their departmental
affiliation) was established by the Decree of the Government of the Russian
Federation of August 27, 2013 No. 741 [17].

Large-scale reforms and implementation of national projects require high
quality investigative work so that the human rights potential of investigators
really strengthens the mechanism of justice and stability in society.

At the present stage, the main tasks of the Investigative Committee of the
Russian Federation include:

development of measures for the formation of state policy in the field
of implementation of the legislation of the Russian Federation on criminal pro-
ceedings;

ensuring the legality of the preliminary investigation and the protection
of human and civil rights and freedoms;

organization and implementation, within the limits of their powers, of identi-
fying the causes and conditions that contribute to the improvement of crimes,
taking measures to eliminate them,;

158



A.HN. BacTpbikun AekunA: IROAUHA CAEACTRHA B POCCHH...

prompt and high-quality investigation of crimes in accordance with the ju-
risdiction established by the Criminal Procedure Code of the Russian Federation;

ensuring, within the limits of their powers, international legal cooperation.

Our work is focused on solving the most important tasks in combating es-
pecially dangerous crimes — official abuse and corruption, including in the
country's defense-industrial complex, extremist crimes, terrorism, on the sup-
pression of criminal acts that violate the rights and interests of minors, on the
protection of the labor rights of citizens.

Once again, we note that the purpose of the formation of a non-
departmental investigative body — the Investigative Committee of the Russian
Federation was a clear separation of the functions of investigation and supervi-
sion over it, which, of course, increased their quality and objectivity.

A significant improvement in the quality of the preliminary investigation is
evidenced, for example, by the fact that the number of criminal cases that were
returned for revision by the courts, in comparison with 2006, that is, before the
reform, decreased three times (from 5,047 cases to 1,060).

The same can be said about the positive dynamics of solving crimes of
past years.

In total, during the period from 2007 to 2017, almost 67 thousand crimes
(66,903) were solved during the investigation, criminal cases on which were
suspended in previous years and, as they say, lay motionless. Among them —
7,052 murders and 3,768 facts of deliberate infliction of grievous bodily harm,
resulting in the death of the victim.

These results of our work have significantly increased the level of public con-
fidence in the activities of the Investigative Committee of the Russian Federation.

To work with the population in the structure of the central office, the Re-
ception of the Chairman of the Investigative Committee of the Russian Federa-
tion operates, in the regions there are public Receptions of the Chairman of the
Investigative Committee of the Russian Federation, “hotlines”, the Internet re-
ception of the Investigative Committee of the Russian Federation and a direct
telephone line of citizens with Chairman of the Investigative Committee of the
Russian Federation.

In addition, we use other organizational forms for public relations, includ-
ing meetings with members of the Public and Scientific Advisory Councils un-
der the Investigative Committee of the Russian Federation, with members of
the Advisory Board of the Investigative Committee of the Russian Federation on
providing assistance to orphans and children, those left without the care of
their parents, as well as the Coordinating Council of the Investigative Commit-
tee of the Russian Federation for rendering assistance to children affected by
disasters and wars.

Our relations with the Ombudsman for Human Rights in the Russian
Federation, with whom a Cooperation Agreement was signed in 2016, are ac-
tively developing.

Significant work has been done to suppress extremism and terrorist at-
tacks. Suffice it to say that over the past 10 years, investigators of the Investig-
ative Committee of the Russian Federation have sent over 2,600 criminal cases
of extremist crimes and over 700 cases of terrorism to court.
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There are many examples of successful work. They are covered in detail by
the media.

*kk

From the first days of the work of the Investigative Committee of the Rus-
sian Federation, much attention has been paid to the organization of forensic
activities, as well as high-quality forensic support for the disclosure and inves-
tigation of crimes, including those committed in previous years.

Taking into account the development of digital technologies, we have made
great strides in providing forensic and special equipment. The arsenal of our
forensic units consists of advanced high-tech equipment of both domestic and
foreign production, including unmanned aerial vehicles for photographing and
video filming of large areas and searching for missing people, equipment com-
plexes for search operations in water and underground, portable spectrometers
for the identification of various types of substances.

The role of forensic investigators in organizing the disclosure of crimes is
high. The entire long history of the forensic service in the system of the prose-
cutor's office, and then in the system of the Investigative Committee of the
Russian Federation, shows that forensic investigators play an important role in
organizing the disclosure of crimes committed in conditions of non-
obviousness, in the technical support of investigative activities, in improving
professional knowledge and the skills of investigators.

To date, all conditions have been formed for further improving the quality
of the work of forensic investigators. Their powers are enshrined in the criminal
procedure law.

Currently, the Research Institute of Criminalistics of the Moscow Academy
of the Investigative Committee of the Russian Federation is implementing sev-
eral promising areas of research in the field of scientific and methodological
support for investigative and forensic activities.

For example, given the increased danger of terrorist and extremist manifesta-
tions and the fact that crimes of an extremist and terrorist nature are often asso-
ciated with the circulation and use of weapons, the Research Institute of Crimina-
listics is developing new methods for researching weapons and traces of their use.

It should also be noted that in the system of the Investigative Committee
of the Russian Federation there are six district DNA laboratories deployed in
the North Caucasian, Far Eastern, Volga, Ural, Siberian and Northwestern
Federal Districts.

Thanks to this equipment, in 10 months of 2017, 93% of murders were
solved across the country. At the same time, the detection rate of causing grievous
bodily harm with a fatal outcome is 96%, and that of rape — more than 98%.

It is obvious that the further reduction of the crime rate in the country,
the well-being and safety of citizens directly depends on our efforts.

*kk

A few words about the contribution of the Investigative Committee of the
Russian Federation to ensuring the economic security of the country.

During our activity as an independent federal state body, more than
63 thousand criminal cases on corruption-related crimes were sent to court.
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More than 36.5 thousand of them are against officials and more than 25.5 thou-
sand are criminal cases against bribe-givers.

In pursuance of the instructions of the President of the Russian Federa-
tion, significant efforts of the Investigative Committee of the Russian Federa-
tion are aimed at suppressing crimes in the military-industrial complex.

Thus, the Investigative Committee, using criminal law measures, managed
to return to the state, represented by the Russian Ministry of Defense, the
shares of the 31st State Design Institute for Special Construction, sold below
market value in the amount of about 300 million rubles, as well as return the oil
transshipment complex to the state Cape Mokhnatkina in the Murmansk region,
which was also sold at a significantly reduced (by 242 million rubles) cost.

I must say that when the aforementioned abuses are identified, we act in
close cooperation with the Russian Ministry of Defense, Rosfinmonitoring, the
Accounts Chamber, the Federal Tax Service, the Federal Security Service, the
Russian Ministry of Internal Affairs, which leads to positive results.

So, according to the materials of the investigation of the Main Military In-
vestigation Department of the Investigative Committee of the Russian Federa-
tion in April 2015 for committing fraud and causing damage to the state in the
amount of over 714 million rubles. the former general-rector of the strategic
telecommunications company Voentelecom (Tamodin) and the former manager
of this company (Pobezhimov) were sentenced to long terms of imprisonment.
The civil claim against them was satisfied by the court in full.

Together with the Ministry of Internal Affairs, the Federal Security Service
of Russia and the prosecutor's office, significant efforts of the investigators of
the Investigative Committee of the Russian Federation are aimed at counteract-
ing the so-called kickbacks in the field of procurement for state and municipal
needs.

Thus, in August 2016, the evidence collected by the Main Military Investi-
gation Department of the Investigative Committee of the Russian Federation
was recognized by the court as sufficient for a conviction for committing fraud
and commercial bribery to the former General Director of the Slavyanka enter-
prise and the founder of the Joint Stock Company Security and Communica-
tion A. Yelkin. He made fake invoices for allegedly supplied building materials
for the needs of the Russian Ministry of Defense, and also received money from
various companies in the form of “kickbacks” in the amount of 130 million
rubles.

In the same case, a guilty verdict was passed on A. Lugansky, Director
General of the Security and Communications Joint-Stock Company, K. Lap-
shin, Head of the Slavyanka Maintenance Department, and N. Ryabykh, Tem-
porary Head of the Economic Department of the Russian Defense Ministry. The
court fully satisfied the civil claim, obliging the convicts to reimburse the state
more than 83 million rubles damage caused.

Our further efforts will be aimed at identifying such disguised schemes of
embezzlement of budgetary funds and suppressing the purchase of equipment
and the execution of work at inflated prices.

In general, it can be said without exaggeration that we have managed to
inflict significant damage on organized crime.
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For the period from 2011 to the present, 367 criminal cases on organized
corruption groups and 25 on criminal communities (criminal organizations)
were sent to the court.

For example, we have completed an investigation into 14 members of the
criminal community operating in the Komi Republic under the leadership of
the former head of the subject V. Gaizer.

The leaders and members of the community committed crimes aimed at
taking possession of highly profitable enterprises in the region or establishing
control over them with the aim of illicit enrichment. They fraudulently stole
shares of the Zelenetskaya Poultry Farm, as well as the funds of the Invest-
ment Projects Support Fund. The investigation established a number of facts of
receiving bribes by the accused from entrepreneurs for general patronage.

In order to ensure compensation for the damage caused by the crimes, the
investigation in the framework of pre-trial proceedings arrested the property
and funds of the accused and legal entities affiliated with them for a total
amount of 4.5 billion rubles.

In general, in criminal cases of corruption crimes, the RF IC was able to
achieve a significant increase in compensation for damage.

Over the period from 2011 to October 2017, over 26.5 billion rubles were
reimbursed. In addition, for the amount of more than 47.5 billion rubles. sei-
zure was imposed on the property of the accused, with respect to 4,256 ac-
cused with a special legal status, criminal cases were sent to court. Among
them are 500 investigators from various departments, 103 prosecutors, 405 law-
yers, 2,736 deputies of local self-government bodies and heads of municipal
formations, 78 deputies of the legislative bodies of the constituent entities of
Russia and 28 judges.

We seek the exposure and punishment of any bribe taker, regardless of
his official position.

So, in 2017, a verdict was passed against a member of the Council of the
Federation of the Federal Assembly of the Russian Federation K. Tsybko (ac-
cording to part 6 of article 290 of the Criminal Code of the Russian Federation)
for taking bribes totaling more than 21 million rubles. He was sentenced to
9 years in prison with a fine of 70 million rubles. This is the first time in the
modern investigative practice of Russia when an acting senator has been
brought to justice.

Earlier, the former governor of the Tula region (V. Dudka), the former dep-
uty governor of the Tomsk region (Trubitsyn) and the head of the Pervomaisky
district of the Tomsk region (Pristavka) were convicted of corruption crimes;
Deputy Governor of the Novgorod Region (Nechaev); former mayors of Yaroslavl
(Urlashov) and Blagoveshchensk (Migulya); former head of the city of Pokrov,
Vladimir region (Sas).

Based on the results of our investigation, a conviction was also passed on
the former Deputy Minister of Finance of the Government of the Moscow Re-
gion (V. Nosov), who was found guilty of embezzlement and criminal legaliza-
tion of funds allocated for the development of the mortgage lending system.

In February of this year, a conviction was passed on the former deputy
chairman of the Ivanovo City Duma (Morozov), who demanded money from en-
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trepreneurs for the allocation of land plots for lease necessary for commercial
activities.

Based on the extensive investigative practice, we clearly see the shortcom-
ings in the criminal legislation that impede the more effective work of law en-
forcement agencies, and we try to immediately respond to them.

Already in the course of the implementation of the first National Anti-
Corruption Plan, the proposals of the Investigative Committee on the preven-
tion of raider seizures of enterprises were implemented, which made it possible
to criminalize the illegal actions that make up the so-called gray raiding
schemes.

So, on the initiative of the Investigative Committee of the Russian Federa-
tion, the Criminal Code of the Russian Federation was supplemented with legal
norms in accordance with the Federal Law “On Amendments to the Criminal
Code of the Russian Federation and Article 151 of the Criminal Procedure Code
of the Russian Federation” dated July 1, 2010 No. 147-FZ [3], aimed at improv-
ing the efficiency of countering raiding, namely by articles: 170.1 (falsification
of the unified state register of legal entities, the register of securities holders or
the depository accounting system), 185.5 (falsification of the decision of the
general meeting of shareholders (participants) of a business company or the
decision of the board of directors (supervisory board) of a business company),
285.3 (entering deliberately false information in the unified state registers), as
well as part three of Article 185.2 (violation of the procedure for recording
rights to securities) of the Criminal Code of the Russian Federation.

These articles now make it possible to bring raiders to criminal liability al-
ready at the initial stages of seizure of property, anticipating the onset of con-
sequences in which the reclamation of seized property is limited by the institu-
tion of protection of a bona fide acquirer.

We have prepared scientific-practical and educational-methodological ma-
nuals on the issues of combating corruption and raiding, including such as
“Peculiarities of detection, disclosure and investigation of raider seizures of
property complexes”, “Qualification of crimes related to legalization (laundering)
funds or other property acquired by criminal means”, and a number of others.

On the initiative of the RF IC, a law was adopted that provides for the in-
troduction of criminal liability for the creation and management of financial py-
ramids (Federal Law of March 30, 2016 No. 78-FZ “On Amendments to the
Criminal Code of the Russian Federation and Article 151 of the Criminal Pro-
cedure Code of the Russian Federation”) [4]. The Criminal Code of the Russian
Federation was supplemented by Art. 172.2 (organization of activities to attract
funds and (or) other property).

These norms are of fundamental importance for ensuring the financial se-
curity of society and the state, especially in the context of the “anti-crisis
measures” being taken by the Government of the Russian Federation.

It should be emphasized that the Federal Law No. 107-FZ of July 10, 2012
“On Amending Article 104.2 of the Criminal Code of the Russian Federation”,
prepared by the Investigative Committee of the Russian Federation, came into
force, which expanded the scope of the confiscation of property [10] ... Current-
ly, there is a possibility of confiscation of other personal property of the con-

163



1(121)-2021 Kpnanveckan muican

victed person for an appropriate amount in case of insufficient funds from the
guilty person (Article 104.2 “Confiscation of monetary funds or other property
in exchange for an item subject to confiscation”).

As for the investigation of other crimes in the economic sphere, primarily
tax crimes, at the initiative of the Investigative Committee of the Russian Fed-
eration in 2014 amendments were made to the Criminal Procedure Code of the
Russian Federation changing the procedure for initiating criminal cases on
such crimes (Federal Law of October 22 2014 No. 308-FZ) [12]. According to
these amendments, the reason for initiating a criminal case may be materials
sent not only by the tax authority, but also by the bodies carrying out opera-
tional-search activities.

Despite the significant liberalization of tax legislation, the new norms of
the law have already yielded positive results. For example, the reimbursement
of damage from tax crimes doubled and amounted to 32 and a half billion
rubles for the full year 2016, in addition, the investigators arrested property
worth almost 8 billion rubles. For 9 months of 2017, over 32 billion 200 million
rubles were reimbursed, the investigators arrested property worth almost 9 bil-
lion rubles.

Despite the results achieved, the analysis of law enforcement practice,
which was discussed at the meeting of the Presidium of the Council under the
President of the Russian Federation for Combating Corruption on June 27,
2017, showed the urgent need to improve legislation on compensation for dam-
age caused by corruption offenses and repatriation from abroad capital re-
ceived as a result of such n crimes.

I believe that it is not possible to achieve tangible results in this area
without creating effective legal mechanisms for extraterritorial criminal prose-
cution of legal entities, since large criminal funds are almost always transferred
abroad through legal entities and transferred to the accounts of foreign com-
panies.

One of the prerequisites for the provision of international legal assistance
in criminal cases is that the act under investigation must be criminally pu-
nishable both in the country initiating the international request and in the ex-
ecuting country and have signs of the subject of the crime (the principle of
double criminality) ... At the same time, in all countries of Europe, Anglo-
American law and many other states, including the post-Soviet space, a legal
entity is considered as an independent subject of crime.

In Russia, there is no criminal liability of legal entities. Instead, adminis-
trative responsibility was introduced. However, international conventions,
agreements and other international treaties in the field of legal assistance do
not provide for cooperation in cases of administrative offenses.

In addition, the indicated corruption acts in international law are defined
exclusively as dangerous transnational crimes, and not administrative of-
fenses. Therefore, cooperation on their investigation within the framework of
administrative proceedings is impossible.

The resulting legal conflict prevents the so-called ex-territorial criminal pros-
ecution by Russian law enforcement agencies of companies registered in foreign
jurisdictions, and, accordingly, makes it impossible to foreclose on their property.
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The absence of this legal institution in Russian legislation also leads to
problems in national law enforcement practice.

Thus, the initiation on the fact of one and the same act committed by an
individual on behalf of or in the interests of an organization, two processes
(criminal and administrative), entails an irrational expenditure of forces and
funds of law enforcement agencies.

In addition, in cases of an administrative offense, it is not provided for the
possibility of seizing the organization's bank accounts, but only for goods, ve-
hicles or other things (Article 27.14 of the Code of Administrative Offenses of
the Russian Federation) [5].

An administrative offense case, as a rule, is initiated after a sentence is
passed to an individual. As a result of these legislative gaps, individuals who
actually control the company withdraw funds and other property from its ac-
counts, after which there is nothing to collect as state revenue.

Currently, in connection with the appeal of the Chairman of the Investiga-
tive Committee of the Russian Federation in the relevant committees of the
State Duma of the Federal Assembly of the Russian Federation (on security
and combating corruption, as well as on state building and legislation), issues
are being considered to eliminate the indicated gaps in the legislation that im-
pede effective compensation for damage and return of capital acquired by crim-
inal means exported abroad.

Another equally important task is effective counteraction to such a socially
dangerous “crime” as non-payment of wages.

In this area, the investigators of the Investigative Committee of the Rus-
sian Federation managed to increase the amount of compensated damage from
1.5 to almost 3 billion rubles by the beginning of 2017. In addition, at the re-
quest of the investigators, property worth over RUB 1,600 million was seized,
which is six times more than in 2015.

In the current year, the investigative bodies of the Investigative Committee
of the Russian Federation were processing 2,777 criminal cases on crimes of
this category. During the preliminary investigation and pre-investigation check,
3 billion 255 million 315 thousand rubles were reimbursed.

On the basis of investigative practice, a number of proposals have been
prepared for improving the criminal legislation in this area.

So, it is proposed to provide as a basis for exemption from criminal liabili-
ty of the head of an organization or an employer who is an individual, the re-
payment in full of overdue arrears of wages, pensions, scholarships, allowances
and other social payments until the end of the preliminary investigation.

*kk

One of the burning topics of concern to our citizens is the problem of en-
suring fair justice, objective preliminary and judicial investigation.

An analysis of the investigative and judicial practice has shown the urgent
need to improve the legislation on criminal proceedings in the direction of
strengthening guarantees that ensure the fairness of justice.

The organizational and functional separation of the preliminary investiga-
tion and prosecutor's supervision allowed both the investigator and the prose-
cutor to be more objective and impartial.
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But only the next step will make it possible to finally get away from the
accusatory bias — the introduction of the truth into the criminal process as
a guideline of proof for all participants in criminal proceedings, representing
the state, when the law unambiguously sets the task for the investigator, pros-
ecutor and court to complete, objectively and comprehensively understand the
event and take all measures aimed at finding the truth.

The purpose of criminal proceedings for these participants, despite the dif-
ferences in their functions in the adversarial process, is the same. It is formu-
lated in Art. 6 of the Code of Criminal Procedure of the Russian Federation is
the accusation of persons who have committed a crime, and the protection of
innocent people from it [6]. This goal can be achieved only when the legal as-
sessment of the offense is based on true data about the event of the crime and
when the fate of a person does not depend on the eloquence of the parties. This
is impossible without clarifying the actual circumstances of the criminal case
as they were in reality that is, establishing the objective truth in the case. The
adoption of the final decision on the basis of inaccurate data leads to an incor-
rect criminal-legal assessment of the act, the conviction of the innocent or the
acquittal of the perpetrator.

The orientation of the process of proving in a criminal case towards
achieving objective truth is a prerequisite for the correct resolution of a crimi-
nal case and the administration of fair justice. However, the Code of Criminal
Procedure of the Russian Federation does not contain a requirement for public
legal entities to take all possible measures aimed at finding it.

In this regard, it is proposed to revive in criminal proceedings the tradi-
tions that found their embodiment in the judicial reforms of 1860, based on the
inextricable connection of justice with truth.

It is no secret that the modern Russian process at the stage of litigation is
copying the Anglo-American model of pure competition. The court is assigned
the role of a passive observer. After examining the evidence presented by the
parties and listening to their opinion, the judge makes a decision based on the
strength of the logical argumentation of the position of each of the parties. In
such a process, the court should not be active in collecting evidence and elimi-
nate their incompleteness, even to the detriment of reliable knowledge about
the event of the crime.

And, unfortunately, a whole generation of Russian judges has grown up
on this model.

At the same time, in contrast to the Anglo-American, the Romano-
Germanic model of criminal procedural proof, to which the Russian criminal
proceedings traditionally gravitate, is based on the priority of reliable (objective-
ly true) knowledge of the crime event. The truth in such a process is objective.
And only when it is impossible to achieve it (when all means of collecting evi-
dence have been exhausted) are legal fictions applied, including the presump-
tion of innocence. Thus, the priority in the Romano-Germanic criminal process
is precisely the objective, and not the formal-legal truth.

Russian pre-trial proceedings, as well as the Romano-Germanic pre-trial
criminal proceedings in general, are of a search, not adversarial nature. The
dominant subject of evidence at this stage of the proceedings is the preliminary
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investigation body. As a result, at the trial stage, the defense side initially finds
itself in a worse position than the prosecution side, which by this time already
has the entire arsenal of evidence for criminal prosecution.

In this regard, I would like to note that pure adversariality presupposes
not only the separation of the well-known three procedural functions (defense,
accusation and resolution of the case), but also the mandatory equality of the
parties, including their procedural possibilities. Only then can the adversarial
process be completely fair.

In this regard, the Investigative Committee of the Russian Federation has
prepared a draft law “On Amendments to the Criminal Procedure Code of the
Russian Federation in connection with the introduction of the institution of es-
tablishing objective truth in a criminal case”. The draft law proposes a model of
balanced adversariality, orienting public-law subjects of proof (not only the
court, but also the inquiry officer, investigator and prosecutor) to an active and
impartial role in the knowledge of the truth in the case.

kK%

One of the main tasks of the Investigative Committee is to protect the
rights of minors.

Since the adoption of the National Strategy for Action for Children in 2012
[15], we have all seen how timely the decision of the country's leadership to
focus on this acute area of social policy was. For each fact of violence
against children, we immediately conduct a check and use criminal law to
restore justice.

For example, since the beginning of 2012, when criminal cases on grave
and especially grave crimes committed against minors were transferred to the
investigators of the Investigative Committee, over 45 thousand cases of such
crimes have already been sent to court.

There is no need to prove that minors, including orphans, children in or-
phanages and boarding schools — one of the most vulnerable categories of citi-
zens of the country, need special protection of the state in the field of health
care, education, upbringing, cultural development, family protection and tradi-
tional family values, information security, prevention of deviant behavior.

Our common task is to solve the whole complex of criminological, crimi-
nal-legal, organizational problems aimed at the effective functioning and fur-
ther improvement of the system for the prevention of crimes against underage
citizens of our country.

As you know, on April 5, 2013, the President of the Russian Federation
signed a number of federal laws, in the preparation of which the Investigative
Committee took an active part.

These laws, in particular, introduced measures aimed at preventing the
sale of children, their exploitation, child prostitution, as well as activities re-
lated to the production and circulation of materials with a pornographic image
of minors (Federal Law of 05.04.2013 No. 58-FZ) [8] ...

In February 2012, on the initiative of the Investigative Committee of the
Russian Federation, Federal Law No. 14-FZ was adopted “On Amendments to
the Criminal Code of the Russian Federation and Certain Legislative Acts of the
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Russian Federation in order to increase liability for sexual crimes committed
against minors”. [9].

With the adoption of this law, it was possible to achieve the abolition of
conditional conviction for persons who committed crimes against the sexual in-
violability of minors under the age of fourteen, an increase in the period of ac-
tual serving by such persons of punishment, sufficient to consider the issue of
their parole, recognition of the presumption of a helpless state a person under
12 years of age.

In addition, on December 28, 2013, the President of the Russian Feder-
ation signed Federal Law No. 432-FZ “On Amendments to Certain Legislative
Acts of the Russian Federation in Order to Improve the Rights of Victims in
Criminal Proceedings” [11], which was also prepared on the initiative and
with the active participation of the Investigative Committee of the Russian
Federation.

This law strengthened the legal guarantees for the implementation of the
constitutional rights of the victim to state protection against crimes, to access
to justice (the decision on recognition as a victim is now taken either from the
moment a criminal case is initiated, or from the moment of obtaining data on
the person to whom the crime was inflicted harm) and compensation for dam-
age caused.

Most importantly, this Law provides for additional measures to protect the
rights of juvenile victims. A uniform age has been established (up to 16 years)
when the participation of a teacher or psychologist in the interrogation of
a teenager is mandatory. As the investigative practice has shown, the participa-
tion of a psychologist in the interrogation of a minor victim or witness allows at
present to obtain more complete and reliable information about the crime
committed.

The Chairman of the Investigative Committee of the Russian Federation
instructed the investigators to organize thorough preparation for procedural
actions with the participation of minors and receive from them the information
necessary for the investigation in a sparing mode, excluding cases of unrea-
sonable carrying out of the same investigative actions.

In addition, with the entry into force of the specified Federal Law No. 432-FZ
[11], investigators are obliged to use video recording or filming of investigative
actions with the participation of underage victims and witnesses, which makes
it possible to read out their testimonies without calling them into the court
session (thereby not traumatize the psyche of the child).

*kk

A few words about the international cooperation of the Investigative Com-
mittee of the Russian Federation with the competent authorities of foreign
states.

In the structure of the Investigative Committee of the Russian Federation,
there is an International Cooperation Department, the main task of which is to
ensure interaction with the competent authorities of foreign states and interna-
tional organizations in the field of criminal proceedings, including on the provi-
sion of legal assistance in criminal cases.
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The legal basis for this activity is the international treaties of the Russian
Federation and national legislation, in particular, criminal and criminal proce-
dure.

Regarding the issues of interdepartmental coordination of efforts to com-
bat crimes, I note that the Investigative Committee, in cooperation with the
Ministry of Foreign Affairs of Russia, is solving one of the most important tasks
of protecting Russian citizens whose rights are violated by crimes committed
outside the Russian Federation.

Thus, in accordance with the circular directive, the foreign missions of the
Ministry of Foreign Affairs inform the Investigative Committee about the crimes
committed against our citizens abroad. The information received is studied in
detail, appropriate checks are organized, based on the results of which proce-
dural decisions are made.

In accordance with the Decree of the President of the Russian Federation
of April 17, 2017 No. 170 [14], the Investigative Committee of the Russian Fed-
eration has begun and is actively applying the practice of direct communication
on legal assistance issues with the competent authorities of foreign states -
parties to the Convention on Legal Assistance and Legal Relations in Civil, fam-
ily and criminal cases of January 22, 1993 and the Protocol thereto of March
28, 1997

Taking into account the need to develop and improve interdepartmental
cooperation with the investigative bodies of the CIS member states, a new form
of cooperation was implemented in 2017 — a joint meeting of the collegiums.

So, in St. Petersburg on April 27, 2017, the first joint meeting of the colle-
giums of the Investigative Committee of the Republic of Armenia, the Investiga-
tive Committee of the Republic of Belarus and the Investigative Committee of
Russia was held, during which the parties discussed the results of joint work
in the field of combating crime, ways to improve such cooperation, and also ex-
changed the accumulated experience of investigating crimes. As a result of this
meeting, the parties signed a joint statement.

This trilateral format of cooperation has been further developed. The
second joint meeting of the collegiums was held in Yerevan on October 18,
2017, at which the following issues were jointly discussed:

optimization of work related to sending requests for legal assistance in crimi-
nal cases to the competent authorities of foreign states — members of the CIS;

joint use of computer technologies in the activities of investigative bodies;

investigation and prevention of crimes in the field of information and tele-
communication technologies.

The next stage in the development of cooperation with the competent au-
thorities of the CIS member states was the Memorandum of Understanding
signed during the second joint meeting of the collegiums between the Investiga-
tive Committee of the Russian Federation and the Investigative Committee of
the Republic of Armenia. It provides for cooperation of the parties on the widest
range of issues in the field of combating crime, including:

sending requests for the provision of documents and materials;

exchange of information on new methods of expert research and advances
in the field of forensic science;
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exchange of experience in organizing the activities of the investigative bo-
dies of the parties and other important areas of interaction.

In conclusion, I would like to note that the Investigative Committee of the
Russian Federation plays an important role in ensuring socio-economic stabili-
ty in society. Investigators keep pace with the times, preventing negative phe-
nomena that occur on the path of development of our state.
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TPEBOBAHHSA
K 0pOpMAEHHIO PYKONHCEH,
NPEeACTABASIEMBIX JASI OMIyOAHKOBaHHS

1. Pykomnuce npeacraBageTCd B OLHOM 3K3eMIAsipe. TeKCT MOAXKEH ObITh OTIIe-
yaTaH 4depe3 1.5 KOMNOBIOTEPHBIX HMHTepBasa 14 mipudrom. CTpaHUIBl MOAKHBI ObIThH
mpoHyMepoBaHbl. CHOCKH O0(POPMAFIOTCH B BH/IE 3aTE€KCTOBBIX CCHIAOK B COOTBETCTBUH
c bubamorpaduyecKUMH TPpeOOBaHUSIMHU, PA3MELIAIOTCS IIOCAE TEKCTa CTAThU II0J 3aro-
A0BKOM «Bubanorpadudeckuii ciucok». ICTOYHUKH B CIIMCKE PacCIIOAaraloTCd B COOT-
BerctBuU ¢ 'OCT P 7.0.5-2008 «CrpaBKH 110 0(pOPMAEHHIO CIIMCKA AUTepaTypbD». [Ipu
CCBIAKE Ha KOHKPETHBIN (pparMeHT TeKCTa HCTOYHUKA B OTCHIAKE yKa3bIBaeTCs IOPS/I-
KOBBIH HOMED U cTpaHuUllpl. Hammpumep:

— B Tekcre 8, c. 15].

— B 3aTeKCTOBOU cchiake: Komapos C.A. OOmiaa Teopus rocyaapcTBa U IIpaBa:
yuebHuK. — CII6.: U3gaTreapcTBO FOpuamyeckoro uncruryra, 2012. — 520 c.

2. O06BEM cTaThbU HE MOAXKEH NpPEBBIMIATH 8—10 MAaIlIMHONUCHBIX CTPAHUIL, a pe-
IIEH3UU — 3 CTPaHMUIL.

3. ABTOp OIlAQYMBAET pacxodbl 3a peJaKTHUPOBAHUE, PELIEH3UPOBAaHMHE U IIOATO-
TOBKY K IyOAMKAIIMH B pa3Mepe OPUEHTHUPOBOYHO 5600 pyO., 3a MpeBBILIEHHE yCTa-
HOBAEHHOTO 00beMa — HOTTOAHUTEABHO 300 pyO6. 3a KaxKAyio CTPAHUILY.

OTneAbHO OIAQYMBAETCH I€PEBOJ CTAThU Ha aHTAMUCKUHN S3bIK.

IlepeBoA PYKONHCH CTAaThH HAa AHTAHHCKHH f3BIK OCYILECTBASIETCHA pelaK-
TOPOM-IIEPEBOAYHKOM KypHaAa.

4. K craTbe JOAXKHBI IpHUAATaThCS:

— crmpaBKa 06 aBTOpax (cCoaBTOpax) C yKa3zaHUEM:

a) damMuanM, UMEHH, OTYECTBA;

0) y4eHOM CTeneHH, yIEHOTO 3BAHMUS;

B) JOAKHOCTH, OCHOBHOT'O MecTa paboThl;

r) KOHTAKTHOIO e-mail, JoMaIIHero u CAy>ke0HOro aJpecoB U TeAe(POHOB;

— aHHOTAIlHS CTAaThH (He MeHee 5 CTPOK);

— KAIOYeBbIe cAOBa (He meHee 10 caoB);

— PeleH3HS OT HAy4YHOr0 PYKOBOIHTEASl (DAL CTYAEHTOB, MarHCTpPaHTOB,
aCIIHPaHTOB);

- CIpaBKa O 3aHMCTBOBaHHAX (AaHTHIIAATrHAT)

5. ABTOPOM Z10AKEH OBITH MOAIIUCAH 9K3EMIIASP CTATbU U AUIIEH3HNOHHBIH OTOBOP
(BBICBIAGQETCS ITOCAE YTBEPKIAECHUS «B IIeYaTh» PEAAKIIMOHHON KoareTrueH).

6. [IanaTa c aCIHPaHTOB 3a NYOAHKAIlHIO He B3HMAaeTCA (3a HCKAIOYEHHEM
CTOHMOCTH 1 3K3eMIAsipa XXypHaAa, €ero IepechIAKH azpecaTy, IepeBosa CTaThbH
Ha aHTAHHCKHH SI3BIK).

7. CraTbu, HallpaBA€HHbIE aBTOpaM Ha AO0paboOTKYy, IIOJAEKAT BO3BpaTy B pelak-
IIUI0 B PEKOMEHOBaHHBLIH CPOK C IIPOMU3BOJACTBEHHBIMU HU3MEHEHHUSIMH M HCIIpaBAe-
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