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K BOIIPOCY O CTATYCE YYPEJUTEJIA (YYACTHUKA) YACTHOM
OXPAHHOM OPTAHU3ALIUU

AHHOmayusA. B cmambe packpvi8aemcs Cymb HEKOMOPbIX 02PAHUYEHU, C831-
3aHHbIX CO cmamycoMm y4pedumens (Y4acmHuka) 4acmHoll 0OXpaHHoOU op2aHu3ayuu,
a makice 8AuUsiHUE Hecob60eHUs] IMUX 0O2paHU4eHuUll Ha camy op2aHu3ayuio. AHaau-
3upyemcsi 3aKoH0O0ame/ibHbull N00X00d K HOPMAMUBHOMY pe2yAUpOo8aHUI0 8 3motl 06-
Jacmu, a makxce uccaedyemcsi cyoebHasi NPpAKMuKd, NOC8SWEHHAs] IMOMY 80Npocy.
Buvidguzaromcs npeda0sceHusi no YAyvuleHUu HOpMAmueHo20 pesyAupo8aHusl 8 OaH-
HOM gonpoce.

Asmopbl npuxodsim K 8b1800y, YMO NOCKO/IbKY OXPAHHASL esimeibHoCMb conpsi-
JCeHa ¢ npuMeHeHueM PU3UYecKoU CUbl, d UHO20d U OPYHCUS], BOZMONCHOCMb CO30AHUS
Cco06CcMBeHHbIX 0XPAHHbIX NodpasdeseHull co30asasa pucku 04151 UCN016308aHUST KOMMED-
YecKUMU Op2aHU3ayusiMu makux nodpasdeseHutl He mobko 0151 obecheveHust 6esonac-
Hocmu ceoell x03s1licmeeHHoU desime/sbHOCMU, HO U 019 8030elicmaust Ha KOHKYpupyio-
wue opzavuszayuu. CoeaacHo edepaabHomy 3akoHy «0 6HeceHUU U3MeHeHUll 8 omaesib-
Hble 3aKoHodameibHble akmbl Poccutickoli Pedepayuu 8 c8513U ¢ Co8epuUIeHCMB0B8AHUEM
20cy0apcmeeHH020 KOHMpOJ1s 8 chepe UaCmHOIl 0OXpaHHOU U demekmugHoU dessmesibHO-
cmu» om 22 dekabpst 2008 200a Ne 272-P3 (ped. om 03.07.2016) cozdaHue cobcmseeHHbIX
OXpAaHHbIX N0OpasdefeHUll CMasio HeBO3MONCHBIM.

Kawueegsle cnoea: yuacmHuk (yupedumens) yacmuoii oXpaHHOU op2aHu3a-
Yuu, 4acmuasl OXpaHHasl Op2aHu3ayusl, cmamyc y4acmuuka (yupedumesnsi) yacmHou
O0XpaHHOU 0p2aHU3ayuu, 02paHuyeHusl 011 y4acmuuka (yuypedumessi) YacmHol ox-
paHHOUl op2aHuzayuu, «0CHOBHOU eud desmenbHOCMU» KAK MEPMUH, OCHOBHOU 8ud
dessmesbHOCMU y puzu4eckozo Auya.

B Teopuu rpakaHCKOro MpaBa CJI0XKWJIOCh YeTKOe IIOHMMaHKe TOro, 4YTo rocyfap-
CTBEHHbIE OPTaHbl U OPraHbl MECTHOI'O CaMOYIpaBJIeHUA He UMEIOT IpaBa y4acTBOBATb OT
CBOEro MMeHHU B XO3AWCTBEHHBIX TOBAapHIIECTBaX U 001llecTBaX. YUpexJeHUs] MOTYT ObIThb
y4aCTHUKAMU X031 CTBEHHBIX OOLIECTB M BKJIaJUMKaMH B TOBapHUIeCTBaxX Ha Bepe C pas-
pelleHuUs1 COOCTBEHHMKA UMYLeCTBA yYPeXKJeHNs, eCId MHOE He YCTAaHOBJIEHO 3aKOHOM.
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CnenyeT oTMeTUTB, YTO B Poccuiickoit Pefiepaniiu He Tak MHOTO cdep, rAe ObLIU
Obl OrpaHUYEHUS] HA y4yacTHe TeX WJIU UHbIX CYO'bEKTOB B XO3SIMCTBEHHBIX 00IeCTBax
Y, KaKk NpaBUJIo, BCcerja noJo6Hble OrpaHU4YeHus 00YC/I0BJIEHbl YHUKAIbHOU cieliuPUKOU
JlesITeJIbHOCTHU TaKUX 0611ecTB. Tak, B YaCTHOCTH OTPaHUYEHUS HA yYaCTHe YCTAHOBJIEHbI
JUis yupearTesied (aKLHMOHEPOB, YYaCTHUKOB) KpeAUTHOI0O PEUTUHIOBOr0 areHTcTBa [12,
4. 1 cT. 6], cTpaxoBOM MeJUIIMHCKON opraHu3anui [8, 4. 2 ct. 14], MuUkpopUHaHCOBOH Op-
raHusanuu [14, 4. 1 cT. 4.3], akioHepoB (y4acTHUKOB) sioMbapAaa [13, 4. 1 cT. 2.2], yupe-
auTesiell (y4aCTHUKOB) OpraHusatopa TOprosJd [9, 4. 1 cT. 7], yupeaurtenem (coyupeu-
TeJieM) CpeCTBA MacCOBOM UHPOpPMALUH [5, CT. 7] U HEKOTOPBIX APYTUX.

[Too6HBIE OrpaHUYeHUs coAepPXUT U 3akoH Poccuiickoit ®enepauunu «O yacTHOM
JleTEKTUBHOU M OXpPAaHHOW [edATeJbHOCTU», KOTOPBbIK omlpejesisieT 3aKpbIThIA MepedyeHb
CyO'bEKTOB, KOTOpPblE HE MOTYT SIBJASATHCA YYpeAUTENAMHU (Y4aCTHUKAMU) YaCTHOM OXpaH-
HOW OpraHu3alMU: OOIleCTBEHHble 00beMHeHUs; u3andyeckre U (UJIHU) OPUAAYECKHE
JIULA, He COOTBETCTBYWIME TpPeOOBaHUAM, YKa3aHHbIM B 4acTH 4eTBepTOW cTaTbu 151
Ha3BaHHOr0 3aKOHA; IpakJaHe, COCTOsILMe Ha ToCyJapCTBEHHOU ciyxbe 6O 3ame-
1larollre BbIOOPHbIE OMJIaYMBaeMble JOKHOCTH B 00LIeCTBEHHbBIX 00'beIMHEHUSX; TPAXK-
JlaHe, UMeloLHe CYAMMOCThb 3a COBeplIEHHE YMBILIJIEHHOTO NPECTYIJIEHUS], a TaKXKe pHU-
JIMUecKUe JIMIA, B COCTaBe yupeuTesed (y4aCTHUKOB) KOTOPbIX UMEIOTCSl YKa3aHHbIe JIU-
11a; UHOCTPaHHbIe rpaxkJaHe, rpaxkaaHe Poccuiickoit @efepany, UMeloLde rPaxKAaHCTBO
MHOCTPAHHOIO TOCY/apCTBa, JiMlja 6e3 rpakJAaHCTBa, MHOCTPAaHHble IOPUAUYECKHE JULA,
a TakXKe OpraHu3alluy, B COCTaBe yupejuTeseil (y4aCTHUKOB) KOTOPbIX UMEIOTCS YKa3aH-
Hble TpaXkJjaHe U JIULA, IPU OTCYyTCTBHUU COOTBETCTBYIOIIETO MEXAYHAPOJAHOr0 JOTOBOpa
Poccuiickoit ®enepanuu [6].

3akoH Poccuiickoit @enepanuu «O 4acTHOU A€TEKTUBHOW U OXPAaHHOM JAeATe/IbHO-
CTU» B MepBOHAYaJIbHOW peJlaKliMd He OTpaHUYMBaJl KPyr Cy6'beKTOB, KOTOPble BIpaBe
ObITh YYaCTHUKAMHU (yupeJUTessIMU) YaCTHbIX OXPAHHbIX NPEANPUATUN U He YCTaHABJIU-
BaJl TPeOOBAHUM K JieSITeJIbHOCTU yupeauTesied (y4aCTHUKOB) TaKUX NpeAnpusaTuil. [Ipu
3TOM CcTaTbsl 14 Ha3BaHHOTO 3aKOHA J0MYyCKaJa CO3/iaHUe MPeANpPUATHUSIMU JIOObIX opra-
HU3aLlMOHHO-NIPAaBOBbIX GOpPM 000COOJEHHBIX MOJpa3/ieJleHUN JJisl OCYIECTBJIEHUS OX-
PaHHO-CBICKHOM esTeJbHOCTA B MHTepecax 6e30MacHOCTH yuypeauTess. [laHHas HopMa
M103B0JIsJIa KOMMEPYECKHM OpraHU3alUsIM CO3/1aBaTh COOCTBEHHbIE «CJYKObl 6€301acHO-
CTU», AeaTeJbHOCTb KOTOPbIX OblJa UM MOJIHOCTbIO MOAKOHTpPOJIbHA. [0CKOJIBKY OXpaH-
Hasi [1esiTeJIbHOCTb CONps>KeHa C MpUMeHeHHeM (U3UYECKON CHJIbl, @ UHOT/A U OPYXKHUS,
BO3MOXXHOCTb CO3/JaHUsl COOGCTBEHHbIX OXPAaHHbIX MOApPa3/e/JeHUN co3laBaja PUCKU AJis
MCII0JIb30BaHUS1 KOMMEPYECKMMM OpTaHU3alUsIMU TaKUX M0Jipa3/ie/IeHUH He TOJIbKO JJIs
obecrneyeHusi 6€30MaCHOCTU CBOEN X03WCTBEHHOU AeATeJbHOCTH, HO U /151 BO3/,eUCTBUSA
Ha KOHKYpUpYIOlLKe opraHu3anuu [6].

B HOBOU pejlakiiMyd Ha3BaHHOTO 3aKOHA CO3/laHMEe COOCTBEHHBIX OXPaHHBIX MOJ-
paszesieHud cTajio HeBo3MoXHO [10, cT. 2]. CorylacHO AeHMCTByoLed peJakiuyd 3aKoHa
Poccuiickont @epepanuu «0 yacTHOM AETEKTHBHOM U OXpPAaHHOM JiesiTeJIbHOCTU B Poccuii-
ckon Pefepanu» OKa3aHHWe OXPAaHHBIX YCJAYT OCYILECTBJSAETCHA TOJIbKO ClelUaJbHO Y-
pPeXJAEeHHbIMHU JJis1 3TUX IieJiel 00lecTBaMU C OTPAaHUYEHHOU OTBETCTBEHHOCTbBIO, a JJIs
yupeauTesied (y4aCTHUKOB) TaKUX OOLIECTB, JAHHbIA BU/| AeSITEJbHOCTHU JIOKEH OBITh
OCHOBHBIM [6, 4. 1 cT. 15.1]. BMecTe ¢ TeM /I/is1 OpUANYECKUX JIKII, OCYIeCTBISIOUUX HHYIO
JleITeJIbHOCTb, KpOMe OXPaHHOM, 3aKOHOATe b OTAEeJbHO OTOBOPUJ BO3MOXKHOCTb y4pe-
KJleHHUsl YaCTHOU OpraHu3alyu B Nopsi/iKe, yCTaHOBJIeHHOM [IpaBuTenbcTBOM Poccuiickon
®epepanuu [15], npu aTOM, X0TA B JaHHOM [l0J102KEHUHU peub UJleT UMEHHO 06 «yupex/e-

152



Theory of State and Law

HUW» OXPAHHBbIX OpraHU3alUi, AelCTBUE COOTBETCTBYWOIEro nocraHoBjeHUs [IpaBu-
TesibcTBa Poccurickor ®Pesepanu no CMbICAY 3aKOHA JOJ/DKHO PacHpOCTPaHATBCA U Ha
C/ly4Yau y4acTHUS OPUANYECKOTO JMIa B OXPaHHOW OpraHU3alUH.

OnHako Ha rpakJaH TaKoHW MOpPs/OK, KaK MpeJCTaBJseTCs, pacnpocTpaHeH ObITh
He MOXeT B CUJIy MPSMOro yKa3aHUs B 3aKOHe MMEHHO Ha ydpeJuTesier-IopuAudecKUx
Jaul. Takoe PUAHUYECKOE JIULO0 JOKHO AABJAATHCS CTPaTErMyecKUM NpeAnpUusiTUEM, CTpa-
TeruyecKuM aKLHOHEPHBIM 061eCTBOM, CyO'bEKTOM eCTeCTBEHHBIX MOHOIOJIUMN, rocyap-
CTBEHHOM KOpHopauuver WM rocylapCTBEHHOM KOMIIAaHMEW WJIM BOWCKOBBIM Ka3a4bUM
00111eCTBOM, a TaKXe 000CHOBAaTh HEOOXOAMMOCTb yUpeX/IEeHUsI OXPAaHHOW OpraHU3aluu
[15, . 2, 3]. HazBaHHbIe OrpaHUYeHHs B OTHOUIEHUH y4upeauTesield (y4aCTHUKOB) OXpaH-
HbIX OpPraHHU3alUN ObLJIM YCTAaHOBJIEHDI C LI€JIbI0 BOCIPENSITCTBOBAHUS CO3JJaHUIO U Jes-
TeJIbHOCTU adPUIUPOBAHHBIX OXPAHHBIX CTPYKTYP, @ TAKKe HCI0JIb30BAHHUIO OXPAaHHBIX
OpraHMU3alMil BONPEKH IieJisiM OXpaHHOH JesaTeqbHOCTH [39]. BMecTe ¢ TeM, camo 1o cebe
JlaHHOe peryJIMpOBaHUEe COJEPXKUT HEONpeJe/IeHHOCTb, He MO3BOJISIOILY0, OJHO3HAYHO
onpeJle/IUTh KPYT CyO'b€KTOB, KOTOpPble He MOTYT SIBASATbCA yupeAuTensiMu (y4acTHHUKa-
MH) YaCTHOM OXpPaHHOM OpraHU3alUH.

EcTb cMbIC/ pacKpbITh J@HHBIA BoNpoc 60Jsiee mo/ijpobHo. B opuanyeckon utepa-
Type YKa3blBaeTCs Ha HeolpeJe/leHHOCTb YCTAaHOBJIEHHbIX OTPaHUYeHUH /Il yupeauTe-
Jiel (YYaCTHHKOB) YAaCTHBIX OXpPaHHBIX OpraHU3allyil, MpUYeM aBTOpbI NpeAJaralT pas-
JIMYHble MHTepnpeTauuy. Hanpumep, oTMedaeTc Heonpee/eHHOCTb MOHATUSA «OCHOB-
HOU BUJ|, JeITeJIbHOCTU» U NpeJJiaraeTcs OCHOBHbIM BHU/IOM JeSTEeJbHOCTU KOMMepue-
CKOM OpraHMu3alMi CYUTATh TOT, KOTOPbIM MMeeT HaubOoJIbLIYI0 3HAYUMOCTb B 00LIEM
o6beMe yc/Iyr Mo UTOraM rojia; MOCKOJIbKY KOpIOpaTUBHAsi OXpaHHAasl opraHu3anus yd-
pexaaeTcs rpaXkJaHUHOM TOJIbBKO JJIsl OKa3aHUsl OXPaHHBIX YC/IYyT, TO NPOLECC UX OKa3a-
HUS U OyZieT SABJSATHCS AJisl HEro OCHOBHBIM BU/IOM JiesTeJbHOCTHU [43, 44]. EcTb u gpyrue
IpUMephl, KOrJla OTMeYaeTcsl HeSICHOCTb JAHHOT0 MOHATUSA A/ GU3UYECKUX JIUL, U Npej-
JIaraloTCsl BAPUAHTHI €ro UCTOJIKOBaHUs [42]. HeMHorouucjieHHble KOMMEHTapUU 3aKOHa
Poccuiickont ®egepanuun «O 4acTHOU JeTEKTUBHOW U OXPaHHOU JesTeJIbHOCTU B Poccuit-
ckoil Pefepanu», Kak IpaBuUJIO, He COZepKaT TOJKOBAHUS BTOPOTo NpeJI0KeHHUs YacTH
yeTBepTOM [40].

BykBasibHOe poYTeHHe U 'paMMaTHYeCKOe TOJIKOBaHHE YacTH YeTBEPTOM cTaTbU 151
3akona Poccuiickoit @egepanun «0 4acTHOM JeTEKTUBHOU U OXPaHHOU JeaTeJbHOCTU» (Ha
KOTOPYIO COAEPXKUTCSA CChLJIKA B MYHKTE 2 YacTH NATOW JAHHOM CTaThH, YCTaHABJIMBAKOILEM
KpYT JIML, KOTOpble He MOTYT ObITh YYpeAuTeasIMHU (YyYaCTHUKAMM) YaCTHOM OXpaHHOU opra-
HU3aIMU) IPUBOJUT K BbIBOAY, YTO JAHHAsI HOpMa yYCTaHAB/IMBaeT TPebOBaHUS K yupeuTe-
JisgM (y4aCTHMKAM) YaCTHOM OXpaHHOM OpraHU3alUU — OPUAUYECKHUM JIULAM.

Tak, B nepBOM Npe/JioKeHUU pedb UAET 0 HEBO3MOXXHOCTU CO3JjaHUSl YACTHOU OX-
paHHOU OpraHMU3alMM KaK J0uepHero obliecTBa OpraHu3aluel, ocylecTBASOIENR UHYIO
JleITeJIbHOCTb, KpOMe OXpaHHOU. TpeTbe NpeasoKeHUe YCTaHaBJIMBAET, YTO IPaBo y4pe-
KJIEHUSI YAaCTHOM OXpaHHOW oOpraHu3aluy OPUJAUYECKUM JIHUIOM, OCYIeCTBJSLUM
MHYIO [1esITe/IbHOCTb, KpOMe OXPaHHOM, MOXKeT ObITh IPEL0CTaBJIEHO MPU HAJTUYUHU JOCTa-
TOYHBIX OCHOBAaHHU B MopsfiKe, ycTaHOBJAeHHOM [IpaBuTesnbcTBoM Poccuiickoit Penepa-
nuu. B yeTBepTOM NpejJioKeHUU peub UJeT 0 puiuasax 4YaCTHOM OXpaHHOM OpraHu3a-
nuu. [lpy TakoM NOCTpOeHUH [aHHOW HOPMBI JIOTUYHO MpeAIOoJIOKUTh, YTO ee BTOpOe
npejjioxkeHue — «/yis yupeautess (y4acTHHMKA) YaCTHOM OXPaHHOW OpraHU3aluy JJaHHbIN
BU/I 1eITEJIbHOCTH JI0JDKEH ObITh OCHOBHBIM» — TaKXKe aJIpeCOBAaHO HPUAUYECKHUM JIMIAM,
a He TpaKk/iaHaM, U TOr/ia OHATHE «BUJ, [1eSITeJIbHOCTU» NPUOOpETaeT JOCTATOYHO OIpe-

153



Teopuda rocysapcrsa U npaBa

JleJleHHble odepTaHus. OJlHAaKO Ha3BaHHBIN BU/] TOJIKOBaHUS He COOTBETCTBYET TOMY CMbICTY
HOPMbI, KOTOPbIY IPUAAETCA €M CJI0KUBIIENCS TPABONPHUMEHUTENbHOW PAKTUKOM.

Ctporo rosopsi, moJioKeHHe 4YacTU 4eTBepTod ctaTbu 15.1 ykazaHHoro 3akoHa
Poccurickon ®enepanuu cofepKUT NOHATHSA, HANIOJITHEHHE KOTOPBIX B CUJIY JeHCTBYyOLle-
IO 3aKOHO/IaTeJIbCTBAa He MOKeT ObITh PACKPBITO B OTHOLIEHWH I'PaXK/AaHMHA, He OCYILeCT-
BJISIIOILETO MPeANPUHUMATENbCKYIO AeATeJbHOCTh — «BHU/ JIeITeJIbHOCTU» U «OCHOBHOM
BU/I ZIesITeJIbHOCTH [6].

B Poccuiickoii ®@enepanun gerictByeT OO6LepOCCUUCKUN KacCUPUKATOpP BHU/OB
9KOHOMMUYECKOU JlessTesbHOCTHU. KiaccudukaTop ucnosb3yeTcs, B TOM YUCIe, IPpU pelle-
HUU 3a/]a4, CBSA3AHHBIX C KJaccuduKalyel U KOAMPOBaHMEM BUJ,0B 3KOHOMUYECKOH Jiesl-
TeJIbHOCTH, 3asIBJIIEMbIX XO3WCTBYOIUMHU CyO'beKTaMHU NPU perucTpanuu, a Takxe ol-
peJieJieHMeM OCHOBHOI'O U JIONOJIHUTE/IbHBIX BU/I0B 3KOHOMUYECKOUN AeATeJbHOCTH, 0Cy-
IIeCTBJISIEMbIX X035IUCTBYIOIIMMU Cy6obeKTaMu [17].

Yka3aHue Ha HEOOXOAMMOCTb perucTpayyu X03UCTBYOIHUX CyO'beKTOB, pacCcMaT-
puBaeMoe B CUCTeMe JeUCTBYIOILEero NpaBoBOr0 PeryJMpoBaHUs, B YACTHOCTH C Y4€TOM
nosioxkeHU PenepanbHOro 3akoHa «0 rocy/JapCTBEHHOM PerucTpaluy I0PUINIECKUX JIHI]
Y MHJWBUAYAJNbHBIX NpeAnpuHuMarenei» [11, ctT. 5, 7.1, 22.2], n03Bo/IsieT IPUUTH K BbI-
BOJY, YTO yYKa3aHHas KJacCUPUKaALMA BUJO0B 3KOHOMUYECKON [1eITeJIbHOCTH U UX JieJie-
HHe Ha OCHOBHBIE U JIONOJIHUTE/IbHble IPUMEHUMBI JIMIIb K TEM X03AHUCTBYIOLIUM Cy0Ob-
eKTaM, KOTOpble 3aperuCTPpUpPOBaHbl B KaueCTBe TAKOBBIX B YCTAaHOBJIEHHOM 3aKOHOM I10-
psZiKke B BH/Jle I0PUAYECKOTO JIMLA WK UHAUMBUAYAJbHOrO NpeanpruHuMarens. Tak, B Enu-
HbIM FOCYJapCTBEHHbIM peecTp WPUANYECKUX JUL, U EAUHBIN rocylapCTBEHHBIUM peecTp
WH/AUBU/ya/bHbIX NIPeJIIPUHUMATE/IeH BHOCATCA CBeJleHUA 0 BUJAax IKOHOMUYECKOH Jied-
TeJIbHOCTH JIMLA 10 yKa3aHHOMY OO6LepoCcCUMCKOMY KJacCUPUKATOPY, B YUCIe KOTOPBIX
BblJle/IIeTCS OCHOBHOM BUJ [1eATeJIbHOCTU U (IIPU UX HAJIMYMU) JOTOJHUTENbHbIE BU/bI
JeATeJIbHOCTH.

Taxke MOXHO OTMETHUTB, UTO JIJIs LieJiel YCTaHOBJIEHUS CTPAaxOBbIX Tapu(pOB Ha 0651-
3aTeJIbHOE COLlMa/IbHOE CTpaxOBaHHe OT HeCYaCTHBIX C/Iy4aeB Ha MPOM3BOACTBE U mpodec-
CUOHAJIbHBIX 3260JiIeBaHUI ObLIN pa3paboTaHbl [I[paBuia oTHECEHUST BUOB 3KOHOMUYECKOU
JlesITEJIBHOCTH K KJIaccy Npo¢deccuoHa/lbHOTO PUCKA, COTJIaCHO KOTOPBhIM [16] OCHOBHBIM
BU/IOM 3KOHOMMUYECKOHN JeATEeJbHOCTH KOMMep4YeCKOM OpraHM3alUU SBJAETCH TOT BHUJ,
KOTOPBIM [0 UTOTaM NpeAbIAYLIero roja uMeeT HaubOJIbIIWKN yJeJbHBbIA BeCc B 00IleM
o6'beMe BbINYLIEHHOW NPOAYKLUU U OKa3aHHBIX YCIYT; OCHOBHBIM BH/IOM 3 KOHOMHYECKOH
JleATeJIbHOCTU HEKOMMepYeCKON OpraHu3alyy ABJASAEeTCS TOT BUJ, B KOTOPOM II0 UTOraM
npeAblAyLIero roja ObLJIO 3aHATO HaubOJIbllee KOJUYECTBO PaOOTHUKOB OpraHU3alvy;
OCHOBHOM BU/Jl 9KOHOMUYECKOH J1eTeJbHOCTH CTpaxoBaTesis — GU3NYeCKOoro JMLa, HaHU-
Malollero JML, NojAjexaliux 00s3aTeJIbHOMY COLMaJIbHOMY CTPaXOBaHUIO OT HECUYACTHBIX
cJlydaeB Ha NPOU3BO/ACTBe U NPodecCHOHANTbHbIX 3a00/1eBaHUH, COOTBETCTBYET OCHOBHO-
My BUJY AeATeJbHOCTH, YKa3aHHOMY B EJMHOM rocyJapCTBEHHOM peecTpe WHIUBUAY-
aJIbHBIX NpeIpUHMUMaTeIeM.

[Io OTHOLIEHUIO K IPaKJaHUHY — U3HMYeCKOMY JINLY AeHCTBYOLee rpaxJaHCKoe
3aKOHO/IaTe/JbCTBO He YCTaHAaBJIMBAaeT 0053aTeJbHOCTU ONpeJie/leHUs] TaKOro NMOHATHUA
KaK «OCHOBHOW BUJ, €ro JIeiTeJIbHOCTU». [Ipy 3TOM OYEeBHUJHO, UTO MOHSTHE «OCHOBHOE
MeCTO paboThbl», ONpejessieMoe C y4eTOM MNoJiokeHUH TpygoBoro kojekca Poccuiickoi
depepanuy, He ABJIAETCH TOXAECTBEHHbIM.

Mexnay TeM, ['paxkaaHckuii koaekc Poccuiickoit ®enepanuu [3, m. 5 cT. 66] u Pepe-
paJsibHbIM 3aK0H «06 06111ecTBax C OrpaHUYEHHON OTBETCTBEHHOCTbIO» [7, 1. 1 cT. 7] Haze-
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JIIIOT BO3MO>KHOCTBhIO ObITh YYaCTHUKAaMM 00LeCTBa KaK Ipak[aH, TaK U IOPUAUYECKUX
JuL,. JlaHHbIe 0JI0KEHUS], pacCMaTpUBaeMble B CUCTeME JIeMCTBYIOLLero NpaBoBoOro pery-
JIMPOBaHUS, MO3BOJISIIOT NPUUTHU K BbIBOJY, YTO JIIOOOW IpaKJAaHUH, CTAHOBSICb YYaCTHU-
KOM 0011leCTBa C OrpaHUYE€HHON OTBETCTBEHHOCThIO, IPUOOPETAET JAHHbIN CTAaTyC UMEH-
HO Kak ¢U3MYecKoe JIUILO, T.e. BHe B3aMMOCBSI3U CO CTATyCOM HHJUBUJYAJIbHOTO Mpej-
npUHUMATEJIS.

[Ipy1 5TOM HEO6XOAMMO YYUTHIBATh U PA3IMYHbIN XapaKTep AesaTeJbHOCTH, OCyllle-
CTBJIIEMOM I'PaXKJTaHUHOM KaK PU3UYECKUM JIMLIOM U KaK UHAUBHU/AYaJbHbIM NpeJIpPUHU-
MartesieM. [IpenprHUMaTebCKas AeATENbHOCTh — 3TO CaMOCTOSITEeJIbHAsA, OCYLIeCTBJIsIe-
Mas Ha CBOM PHUCK [JleITeJIbHOCTb, HallpaBJeHHasA Ha CHUCTeMaTHU4YeCcKoe IMOoJIydYeHHUe NpU-
ObLIK OT MOJIb30BAaHUSI UMYILIECTBOM, NPO/aKK TOBAPOB, BbINMOJIHEHUS paboOT UM OKasa-
Hus ycayr [3, . 1 cT. 2]. B npuHuune Takoe onpejeseHue NnpeAlpUHUMaTe/IbCKON Jiesi-
TEJIbHOCTU (B YaCTHOCTH, KPUTEPHUM CUCTEMATUYHOCTH) MpeJIoJaraeT J0BOJbHO BBICO-
KYI0 CTelleHb BOBJIEYEHHOCTH JiMLA B ee ocyljecTBieHre. OJHAKO 3TO He 03HAYAET, YTO
JlaHHafA J1eTeJIbHOCTb JJIl TpaXkJjaHWHA ABJISAeTCA OCHOBHOU. [IpU olleHKe TaKUX KpHUTe-
pUeB Kak TpyA03aTpaThl, BpeMs, yPOBEHb [0X0/la U Mpovee, BO3MOXXHO OCHOBHOH Jesl-
TeJIbHOCTBIO IPaXK/laHUHA Oy/IeT ABAATLCS, HAIPUMep, TPYA0Basi AeSTEJNbHOCTb.

Y4yacTue B 0611leCTBe C OTpaHUYEHHOW OTBETCTBEHHOCTBIO CaMO IO cebe He MOXKeT
pacLeHuBaTbCs B KauecTBe MpeApUHUMATeNbCKON AeATeIbHOCTH; OHO OTHOCUTCS K UHOM
He 3aMnpeleHHON 3aKOHOM 9KOHOMHWYEeCKOU AesaTebHOCTH [18, 1. 4.2; 20, . 2.2]. Bosiee To-
ro, yuacTue B 00LIeCTBe C OTpaHUYEHHON OTBETCTBEHHOCTBIO, IO CYTH, MOXKET HE SIBJSATh-
€l KaKMM-TO aKTHUBHBIM BHJOM JesTeJbHOCTU. PaKTHUECKU 3TO HAbOp ompejeseHHbIX
IpaB y4aCcTHHKA 00I1ecTBa, KOTOpble OH BpeMsi OT BpeMEHU peaiUu3yeT, KaK NpaBUJIO, HAa
ouyepelHbIX WJIU BHEOUEpPeAHbIX COOpaHUAX 0OLIeCTBA. YYAaCTHUK OOIECTBA MOXET He
NPUHUMATh aKTUBHOTO y4aCTUs B TeKyllel AesATeJbHOCTH 06LIeCcTBa, [IJIsl 3TOr0 CyLlecT-
BYyeT PYKOBO/CTBO (MeHEPKMEHT) 00111eCTBa.

KoMMepueckast ke opraHu3anus SIBJASETCS CaMOCTOSITEJbHbIM CyO'b€KTOM IpaBa,
OTJIMYHBIM OT €€ y4aCTHUKOB. OCHOBOW KOHCTUTYLIMOHHO-IIPABOBOT0 CTAaTyCa Y4aCTHUKOB
X035IMCTBEHHBIX OOLIECTB CAYKUT NMPaBO Ha CBOOOJHOE MCIOJIb30BaHHUE CBOUX CIIOCOOHO-
CTeW Y UMYILLeCTBa JJis NpeAlpUHUMAaTe/ bCKOM U UHOM He 3alpelleHHOU 3aKOHOM 3KO-
HOMUYECKOU eTeJIbHOCTU; NMPHU 3TOM JAesATeJbHOCTb aKIMOHEPOB (YYaCTHUKOB) He fIB-
JisieTcsl MpeJiIPUHUMaTEe/bCKOM (OHA OTHOCUTCS K MHOW He 3alpellleHHOW 3aKOHOM 3KO-
HOMUYECKOU J1esITeIbHOCTH) — NMpeAIPpUHUMATENbCKYIO AeTeJbHOCTb OCYIIECTBJSIOT He
y4aCTHUKH KaK TaKOBble, a cama opraHusanus [18, o. 4.2].

TakuM 06pa3oM, yyacTrve B yCTaBHOM KallKMTaJjle KOMMepPYeCKOW OpraHU3aluy caMo
1o cebe He MOXKET pacLeHMBATbCS B KauecTBe NpeJpUHUMAaTeNbCKON AesiTebHOCTH. Ciie-
JlOBaTeJIbHO, BbI3bIBAET OINpe/ieIEHHble TeOpeTUYECKHE BONPOCHI TOJIKOBaHUE, IPHU KOTO-
POM OTOXJECTBJISIETCS AeATeJbHOCTb OPTaHU3allMU U ee YYaCTHHUKOB, 0COGEHHO C Mpefb-
sIBJIEHHEM K MOCJeJHUM TpebOBaHHUS O TOM, UTO /IS yYaCTHHUKA YaCTHOW OXpaHHOM opra-
HU3ALUUU JAHHBIA BUJ [I€STEJbHOCTH [JIOPKEH OBITh OCHOBHBIM, MOCKOJIbKY OXpaHHas
JleITeJIbHOCTb OCYLLeCTBJIAETCA He YYaCTHUKOM, 2 CaMOW OpraHU3alnuyen.

KpoMe Toro, orpaHu4eHus, BbITEKaOLUe U3 YaCTU YeTBepToul cTtatbu 151 3akoHa
Poccuiickont @enepanyu «O 4acTHOM e TEKTUBHOW U OXPAaHHOM JI€STEJIbHOCTU», 3aTparu-
BAalOT He TOJIbKO MpPaBO Ha OCyLleCTBJIeHHWE MHOW IKOHOMHYECKOU JeITeJIbHOCTH, HO Ha
CBOOO/IHBIN BbIOOP poAa AedaTeJbHOCTU U npodeccuu [1, 4. 1 cT. 37; 41], u Ha cBoGOAHOE
HCII0JIb30BaHHWE CBOMX CIIOCOOHOCTEH M UMYILeCTBa AJis NpeANpUHUMATEIbCKON U UHOHU
He 3allpelleHHOW 3aKOHOM 3KOHOMUYECKOW [JefITeJIbHOCTH TpakJAaHaMH, SBJAKLIAXCS
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y4ypeauTesasiMy (y4aCTHUKAaMM) OXpaHHbIX opraHusanuil [1, 4. 1 ct. 34; 41]. Ha3BaHHoe
pery/JiMpoBaHHe CO3JaeT NPenATCTBUA AJA yYpeAuTesed TaKUX OpraHu3alui 3aHUMAThb-
Csl UHOM J1esITeJIbHOCThIO (MHAMBUAYA/bHOU NPpeIIPUHUMATENbCKON UK TPYL0BOM).

CoOTBETCTBEHHO, B CUTyallM{, KOTZAd IOpHUAUYECKOe JIML0 He MOXeT 3aHMMaTbCs
YaCTHOM OXPaHHOM [eTeJIbHOCTBIO 10 IPUYMHE OCYLeCTBJIeHUA Y4aCTHUKOM MHOTO BH-
Jla e TeJIbHOCTH, lepe/; TAaKUM YY4aCTHUKOM CTOUT BbIOODP: NpeKpalaTh HMHAUBU/YATbHYIO
npeANpPUHUMATENBCKYI0 (UM MHYI0) AesATeJbHOCTb WM NpeKpallaTh OXPAaHHYIO JledaTellb-
HOCTb HOPUJHAYECKOro Juna. Bmecte ¢ TeM, B nosib3y TOro ¢pakTa, 4YTO B JaHHOM CJIy4yae Or-
paHUYeHO MpaBO FpaKJaHMHA Ha OCYIleCTBJIeHHEe 3KOHOMHUYECKOU JefTeJbHOCTH NMyTeM
CO3/laHUsl I0PUMUYECKOrO JIULA TOBOPUT TO, YTO HeGJaronpusiTHble NMOC/NeACTBUA B BU/JE
NpUBJIeYEHUS K a[MUHUCTPATUBHON OTBETCTBEHHOCTH M IPUOCTAHOBJIEHUA JIULIEH3UU He-
CeT UMEHHO I0pUUYecKoe JIMILO, a CAMOMY YYpeAuTeo (yYaCTHUKY) — GU3UYECKOMY JIULY
HUYTO He NpensaTCTBYeT NPOJO0/iKaTh CBOK NMpeANPUHUMATE/bCKYIO AeATeJbHOCTb WU
paboTy o TPyZ0BOMY JI0rOBOPY, T.€. OTPAHUYMBAIOTCS €r0 IpaBa KaK y4YaCTHUKaA Ipuuye-
CKOTO JIMLIQ, @ He KaK UHJVMBU/yaJbHOT0 NpeAIpUHAMaTe/Is UM pabOTHHUKA.

Eciy mocMoTpeTh Ha BBIPHMCOBBIBAIOLIYIOCA KAPTHUHY C paKypca I0pUAYecKoro Ju-
113, CUTyalusl Npe/CTaeT B ellé 0JHOM MHTEePECHOM KJito4e. ApOUTpaXKHBIM Ipoleccyasb-
HBbIA Kogekc Poccuiickor ®efepanuu cpejy Npoyero yCTaHaBJIMBAaeT, YTO MPU PacCMOT-
peHuH Jiesia 0 IpUBJIEYEHUHN K a/IMUHUCTPATUBHON OTBETCTBEHHOCTH apOUTPAXKHBIN CY/[,
B CyZleOHOM 3aceJJaHUM YCTaHaBJIMBaeT, UMEITCA JIMW OCHOBAaHUA [J1s NpUBJEYeHUs K af-
MHUHUCTPAaTUBHOW OTBETCTBEHHOCTH JIUL]A, B OTHOLIEHUHU KOTOPOr0 COCTaBJIEH IPOTOKOJI 00
aJIMMHUCTPAaTUBHOM NpaBOHapylleHuH [2, 4. 6 ct. 205]. [Ipu aTom Koaekc Poccuiickoi Pe-
Jilepaliy 06 a/MMHUCTPATUBHBIX IPAaBOHAPYIIEHUSAX NPAMO NpeAycMaTpPUBaeT, YTO IOpU-
JIM4ecKoe JIMLO NPU3HAeTC BUHOBHBIM B COBEpUIEHUM aJIMMHUCTPATUBHOrO MpaBOHApy-
IIeHUs, ec/IU 6y/leT yCTAaHOBJIEHO, UYTO Y HEro MMeJlacb BO3MOXXHOCTD JiJIs1 COBJII0/IeHUs Ipa-
BWJI U HOPM, 33 HapylleHue KOTOPbIX Ha3BaHHBIM KoJlekcoM MM 3aKoHaMM cyobekTa Poc-
cuiickod Pespepayuu NpeAycMOTpeHa aJIMMHUCTPAaTUBHAsl OTBETCTBEHHOCTb, HO JJAHHBIM
JIMLIOM He OblJIM IPUHSATHI BCe 3aBUCAIIHME OT HETO Mepbl 110 UX COOJII0ieHUIO0 [4, 4. 2 cT. 2.1].

OfHakKo TeopeTUYeCKHM YaCTHOU OXPAaHHOW OpPraHU3alUU TPO3UT BO3MOXKHOCTH
IpHBJIeYeHNUS K aJIMUHUCTPAaTUBHON OTBETCTBEHHOCTH (3a OCyllecTBJeHUe NpeAIpUHHU-
MaTeJbCKOU [leTeJIbHOCTU C HapylleHHWeM TpebGOBaHHUU U YCIOBUM, NpefyCMOTPEHHbIX
crelMaJbHbIM paspelieHueM (dneH3uen) [4, 4. 3 cT. 14.1]) 3a To, YTO OAUH U3 €é y4yacT-
HUKOB (y4peauTesiell), TO eCTb IOPUUYECKHU JIPYTON CyObeKT, ABJISAETCS, K IpUMepy, TaK-
Ke ydpeJiMTesieM HHOTO I0PUUYECKOTO JIMIA, OCHOBHBIM BU/OM /leATeJIbHOCTH KOTOPOTO
He fIBJIIeTCS OXpaHHas, INO0 ABJIAETCA UHAMBUAYAJIbHBIM NpeJIpUHUMATEEM.

Mexay TeM 3akoHozaTesbCTBO Poccuiickor ®Penepanuy, B ToM yuciae Pexpepasnnb-
HbIN 3aKOH «06 001ecTBaxX C OrpaHUYEHHON OTBETCTBEHHOCTbIO», He COZlepXKaT HOPM, I0-
3BOJIAIOIIUX OOLECTBY C OrPaHUYEHHON OTBETCTBEHHOCTBHIO 0053bIBaTh CBOUX Y4YaCTHHU-
KOB OTYY>XZ]aTh CBOIO [JI0JII0, MUJIM MHBIM 06pa30M NpeKpallaTb CBOe y4yacTHe B TAaKOM 00-
IlecTBe, HAIlPOTUB, IPAaBOOTHOLIEHUSA OOILeCTBa U €ro Y4aCTHUKOB (PaKTUUYECKU HOCAT
XapaKTep NOJAYMHEHHOCTH 06llecTBa BOJie ero y4YaCTHUKOB, 0053aTeJIbHOCTH pelleHUH
Y4aCTHUKOB J|Jisl 0011leCTBa.

[IpuMepHO ¢ TaKMM BOPOXOM Ipo6JieM NPUJETCA CTOJKHYTbCA KOHKPETHOMY Npa-
BOIIPMMEHHUTEJII0, IPU paspelleHrnH Bomnpoca. JIlo60i aHa/u3 HOPMbI OblJ Gbl He MOJIHbI
6e3 U3y4yeHus e€ TOJIKOBAHUS, MCII0JIb3yeMOT0 B IPaBOIPUMEHUTENbHOM IPAKTHUKE.

[IprMeHHTENBHO K IpaXkJaHaM-yypeJuTessaM (y4acTHUKAM) OXpaHHBIX OpraHu3a-
I[UH, yCTAaHOBJIEHHOEe 4YacTbio 4eTBepTod cTaTbu 151 3akoHa Poccuiickoit ®eneparuu
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«0 JYacTHOM JleTeKTUBHOW M OXpPaHHOU JleATeJIbHOCTH B Poccuiickoit ®enepanuu» Tpebo-
BaHHE OCYIIeCTBJIATb OXPAaHHYIO AeATeJbHOCTh B Ka4eCTBe OCHOBHOTO BU/IA JAeATeJbHO-
CTU CyJaMH, KaK NpaBWJIO, HHTEPIPeTHUPYeTCA KaK 3alpeljarollee rpaxkJaHUHY 3aHU-
MaTbCsl KAKOU-JIM60 1eTeJIbHOCTbIO, KPOMe OXPaHHOM.

Tak, B OTHOLIEHUM OXPAHHOM OpPraHMU3alUY YIOJHOMOYEHHBIM OPraHOM ObLIO Bbl-
HeCceHO MmpejlucaHhe 00 YCTpaHEHWM HapylleHUs JIWIEeH3UOHHBbIX TpeOOBaHUM BbIpa-
3MBLIMXCA B TOM, YTO y4YpeAuTe b JAHHOW OpPraHU3aluy OJHOBPEMEHHO ABJIAETCA y4pe-
JiuTesieM 00LecTBa C OTpaHUYEHHON OTBETCTBEHHOCTBIO U 00L1eCTBEHHON OpraHU3aluy,
He OCYILIEeCTBJISIIOIIMX OXPaHHYI0 JeaTeqabHOCTh [27]. BepxoBHbii Cyg Poccuiickoit @epe-
paluy KOHCTAaTHPOBaJl 3aKOHHOCTb JJAaHHOTO NpeANYMCAaHUA U TOATBEPAUJ BEIBOBI HHAXe-
CTOSIIUX CYZ0B O TOM, YTO IpaKJaHUH-yYpeJuTesb (Y4aCTHUK) OXpaHHOM OpraHU3al Uy
He JJ0J/>KeH 3aHMMaTbCA MHOM, KPOMe OXPaHHBIX YCYT, AeATeJIbHOCThIO.

Takoii mozAxoJ; MOXXHO Ha3BaThb yCTOABIIMMCH B MPAaKTHKe HMXKeCTOALIUX apOUT-
PaXXHBIX CYyZI0B, 4YTO MOATBEPXKJAETCA CJAeAYIOINMUA NIPUMepPaMHU.

ApOUTpaXHBIN CyZ YPasbCKOTO OKpyra OTMEHMJI pellleHUs] HWXKeCTOSLUX CYy[O0B
Y IpU3HaJ 3aKOHHBIM pellleHre YII0JIHOMOYEeHHOI0 opraHa 06 oTkase B nepeodopMJyIeHUU
JIMLIEH3UW YaCTHOW OXpaHHOW opraHu3anyu. [[aHHbIA 0TKa3 ObLI CBSI3aH C HapyLUIeHUEM
OXpaHHOW OpraHM3alyvel JIUIEeH3UOHHBIX TPe60BaHUH, KOTOpOe BbIPA3UJIOCh B TOM, UTO
ee yypeAuTesb AABJIAETCA yYpeAuTeJleM HWHBbIX OpraHM3alyi, a Takxe 3aperMCTpUpPOBaH
B KauecTBe MHAMBU/YaJIbHOI0 NpejnpuHuMareda [33].

Onpepenenuem BepxoBHoro Cyaa Poccuiickoit @enepanyu 3asiBUTEJIO 1O ey OT-
Ka3aHo B IlepeJilaye KacCallMOHHOW »KaJoObl 3afBUTEJISA [/l PAaCCMOTPEHUS B CyleOHOM
3aceaHun Cyze6HOM KOJIJIErMM IO 3KOHOMMYeCcKUM cnopaM Bepxosnoro Cyaa Poccuit-
ckoil ®epepauuun[28]. [Ipu 3TOM CyzApl MepPBOU U aneJIIIUOHHOW UHCTAHIUK OTMevasHy,
YTO y4acTHe B KayeCTBe yYpeAuTeJisd B MHBIX OPraHu3aluax U HaJlM4Me CTaTyca UHAUBU-
ZlyaJIbHOTO NpeJlIpUHAMaTeJIs He UMelOT 3Ha4eHUs [IJI YCTaHOBJIEHUS TOTO, ABJIAETCH U
JUId TpaKJlaHWHA OXpaHHas J1eATeJbHOCTb 0CHOBHOM. Cy/ibl TaKXKe yKa3aJi Ha HeolpeJe-
JIEHHOCTb TMOJIOXKEHUH 4YacTu 4eTBepTod ctaTbu 15! 3akoHa Poccuiickoit depepauuu
«0 4YaCTHOM [eTeKTUBHOM U OXPAHHOM [ eATeJIbHOCTU», IOCKOJIbKY B OTHOLUEHUHU Tpax-
JlaHWHA, ABJAWOILErocs ydpejuTesneM (Y4YaCTHUKOM) OXPaHHOW OpraHu3aluy, MOHATHeE
«OCHOBHOM BM/, [1eTeJIbHOCTU» B pacCMaTpHUBaeMbIX NPAaBOOTHOLIEHUAX He IPUMEHUMO,
a MOHSATUE «OCHOBHOM BU/| AeATeJbHOCTH PU3UYECKOIO JMLa» B 3aKOHOJAATE/bCTBE He
packpbiBaeTcs [34].

Pemennem Ap6utpaxHoro cyza KpacHogapckoro kpas yacTHasi OXpaHHasi OpraHu-
3auus Oblla NpHBJeYeHAa K aJJMUHHUCTPAaTHBHOW OTBETCTBEHHOCTH, NMpeAYyCMOTPEHHOHN
B yacTu 3 ctatbu 14.1 KoAll Poccuiickont @enepanu B BUje NpeaynpexaeHus, N0CKOIb-
Ky eJVHCTBEHHbIN yYpeauTe/b JaHHOW OpraHu3anuu (rpakJaHuH) Takxe paboTaeT 3a-
MeCTUTeJIeM TeHepaJbHOro JUPEeKTOpa B aKLMOHEPHOM OOLiecTBe, OCHOBHBIM BH/OM
JleITeJIbHOCTH KOTOPOIo fABJAETCA NPOU3BOJCTBO MUHEPAJIbHBIX TEIJIO- U 3BYKOU30JId-
UOHHBIX MaTepuasioB U usgennit [38]. Cys ycTaHOBUJI, UTO OCHOBHBIM BU/IOM JE€SATEJb-
HOCTU TpakJaHUHa-yYpeAUTe/d OXPAaHHOM OpPraHU3alMU fABJIAETCA He OCyLieCTBJIeHHUe
YACTHON OXPaHHOU [JleITEJIbHOCTH, KaK 3TO YCTAaHOBJIEHO YaCThI0 YeTBEPTOM cTaThu 151
3akoHa Poccuiickoit @enepanyu «O 4acTHOM JeTEKTUBHOW U OXPAHHOM JeITeJIbHOCTU,
a ocylecTBJeHUe (B KayeCTBe DPYKOBOAMUTEJS) NPOU3BOJACTBA MHHEpaJbHBIX TeIJO-
Y 3ByKOU30JIILMOHHBIX MaTepHUaJoB U U3JIeTUH.

C npuBJIeYeHHEM K aIMUHUCTPAaTUBHON OTBETCTBEHHOCTH OXPAaHHOU OpraHy3anuu
no yactu 3 ctaTbu 14.1 KoAll Poccuiickoit ®enepaiiyu Mpu Tex e 06CTosATeNbCTBaX (AJ1s
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ydpefuTesis 0o0lecTBa YacTHasA OXpaHHas [edaTeJbHOCTb He fIBJIsSeTCS OCHOBHOM) corJa-
cuJics 1 ApouTpaXkHblH cyj 3anagHo-Cubrpckoro okpyra [31].

Apb6uTpaxxHbli cyJ JJalbHEBOCTOYHOTO OKpYyra COIJIACHUJICA C NPUBJIEYEHUEM OX-
pPaHHOM OpraHM3al MM K aIMUHUCTPAaTUBHOM OTBETCTBEHHOCTH, IIOCKOJIbKY OHa JIONyCTH-
Jla HaxoXJleHWe B COCTaBe CBOMX yupejuTesed ¢pU3UYecKoe JIMI0, KOTOPOe Ha MOMEHT
IPOBEPKHU SABJAJOCH yYpeAUTeJeM UHbIX OpraHU3alii, KOJAbl U HaUMEHOBAaHUSA BHU/IOB
JleATeJIbHOCTU KOTOPBIX He COZAEeprKaJv OJHO3HAYHOI'0 BBIBOJA O TOM, UTO UX BUABI Jes-
TeJIbHOCTU He UMEKT CBOEH LieJiblo U3BJieueHue npubbLiu [29]. ToT ke cyz mocyuTan 3a-
KOHHBIM IIpHUBJIeYeHHe OXPaHHOU OpraHU3alUuu K a[MUHUCTPATUBHOW OTBETCTBEHHOCTH,
MIOCKOJIBKY ee yupeAuTesb paboTas B JO/HKHOCTH CBapliMKa-MOHTaXHMKa B MHOM opra-
HU3al MU, YTO OBIJIO paclieHeHO KaK OCylLeCTBJIeHHe UHOM, a He OXpaHHOU JiedTeJIbHOCTH
B KauecTBe ocCHOBHOM [30].

CnenyeT OTMETHUTD, UTO B Cy/leOHOM NpakTHKe OOHapy»KMBaeTcs U UHOM MOAXOA,
B yacTHOCTH, cyAaMu yKa3biBaeTcs caeaytoilee [36, 37]:

- CO3/laHMe FPaXKJAaHUHOM-y4peJUTeeM OXpaHHOW OpraHy3aly HHOr0 1pUuauyde-
CKOTO JIMIla ¥ y4acTHe B HEM He 3alpelleHbl YacTblo yeTBepTor ctaThu 151 3akoHa Poc-
cuiickoit Penepanuu «O 4aCTHOU IETEKTUBHOU U OXPAHHOMU 1€ TEJIbHOCTUY;

— TOJIKOBaHMeE JJaHHOTO T0JIOXKEHHUS TaK)Ke He I03BOJIsIeT BbIBECTH NOJJOOHBIN 3aIpeT;

— OTCYTCTBYIOT OCHOBaHMS JJIs1 OTOXJECTBJIEHUsl OHATUNA OCHOBHOTO BUJa Jes-
TeJIbHOCTU FpaXkJaHNHa U yUpeXKJeHUsl OpUANYEeCcKoro Juua (y4yacTus B HeM).

CnenyeT OTMETUTD, UTO B IPAKTHKe JAHHOTO CyZa CYLeCTBYIOT U NPOTUBOIOJIOXK-
Hble pellleHUs], B KOTOPbIX HapylLleHWeM 4YacTU yeTBepTol ctaTbU 151 3akoHa Poccuiickoit
depepanun «O 4acTHON JeTEKTUBHOW M OXPaHHOW JesTeJbHOCTHU» ObLJIO MPHU3HAHO TO,
YTO y4YpeAUTe/b OXPAaHHOW OpraHU3alUM fBJAAETCA TaKXke ydpeJuTeseM psfa oOLiecT-
BEHHbIX 00'beIMHEHUH [35].

W3 npuBeJeHHBIX Cy[leOHbIX pellleHUH TaKxe CaefyeT, YTO K aJAMUHUCTPATUBHOU
OTBETCTBEHHOCTH 3a HeCOOJII0leHHe OrpaHUYeHUs], YCTAHOBJIEHHOT0 4aCTbl0 YeTBEPTOHN
ctatbu 151 3akoHa Poccuiickoit @enepanuu «O yacTHON JleTEKTUBHOW U OXpPaHHOM fes-
TEeJbHOCTUY», IPUBJIEKAETCS CaMa OXpaHHasi OpraHM3anus (3a HapyLleHUe JIMLeH3UOHHbIX
TpebOBaHUIM), 2 HE CaMU yYaCTHUKHU (yuypeAUTesn) Takoil opranusanuu. Takywo HecorJa-
COBAaHHOCTb OTMeTUJ1 ApOoUTpakHbIH cy/ [I0BOKCKOTO OKpyra, KOTOpbIM NpHU3Ha/ He3a-
KOHHBIM IpeJiNMcaHre 00 yCTpaHEeHUU HapylleHUs JIMLEeH3MOHHbIX TPeOOBaHUMH, BbllaH-
HOe YaCTHOM OXpaHHOM opraHusalyu. ApOUTpaKHbIM CyJ, NOAYEPKHYJI, YTO peJucaHue
JIO/DKHOCTHOTO JIMLA, CoZepXkalliee 3aKOHHble TpeOGOBaHUs, JOKHO OBbITh peajlbHO HC-
IOJITHUMO U COJiep>KaTb KOHKpPEeTHble yKa3aHUs, YeTKHe (POPMYJIMPOBKU OTHOCUTEJIBHO
KOHKPETHBIX JeMCTBUH, KOTOpble HEOOXO0JWMO COBEPIIUTb MCIOJHUTENI0, U KOTOpble
JI0JDKHBI ObITH HallpaBJIeHbl HA NMpeKpalleHue U YCTpaHeHHe BbIIBJIEHHOTO HapylleHus,
OJIHAKO B pacCMaTpUBAaeMOM Cjy4yae MCIOJIHEHHWe NpeJIUCaHNUA 3aBUCUT He OT OXPaHHOM
opraHusaluy, a oT ee yupeguTtes [32]. TakuMm 06pa3oM, MOKHO IPU3HATD, YTO CYZbl, KaK
IpaBUJIO, OHO3HAYHO TOHUMAKOT YCTAaHOBJIEHHble OTPaHUYeHUs [Jis yupeauTesiel (y4a-
CTHHUKOB) YaCTHBIX OXPaHHbIX opraHusanuil. OTAe/bHbIE Cy/leOHble pellleHUs], B KOTOPbIX
UM NpUJAeTCs NPOTHUBOIOJIOXKHOE TOJKOBAaHUe, NPeJCTaB/JAT COO0M HCK/IIOYEHHS, He
NOJIyYMBLIMeE OJJEP>KKU B IPAaKTUKE UHBIX CY/I0B.

Heckousibko nposcHseT cuTyanuio npaktuka Koncrurynuonnoro Cyga Poccuiickon
denepauuy, KOTOPBIY, OCJAE psja onpejeseHril [24] 06 oTka3e B NPUHATHUMU K PacCMOT-
peHMUI0 ayob no popMasbHBIM OCHOBAHUSAM, BbIHEC COJlepKaTeibHOe onpejesieHue [21,
n. 2.1], paspeliyBilee psAJ NOCTaBJeHHbIX BONIPOCOB, B YaCTHOCTH, CAeJ1aB aKLeHT, YTO U3

158



Theory of State and Law

KOHCTUTYIMOHHbIX FapaHTUU CBOOO/Ibl 9KOHOMUYECKOU AedaTesNbHOCTHU [1, 4. 1 cT. 8; 41]
Y NPaBO KaXKJ0Oro Ha CBOOO/IHOe MCIOJIb30BaHME CBOMX CIIOCOOHOCTEN M UMYLIecTBa AJs
npeAnpUHUMAaTe/IbCKOM U UHOM He 3alpelljeHHOM 3aKOHOM 3KOHOMUYECKOM JesaTesbHO-
ctd [1, 4. 1 cT. 34; 41] BbITeKaeT He TOJILKO MPABO I'pakJlaHWHA Ha CBOOOJHBINA BbIOOP
JlesITeJIbHOCTH, HO U €ero corjlache Ha OlpejieJleHHble OTpaHUYeHUs, ecJM BblOpaHHasA UM
JlesITeJIbHOCTb 06J1aZiaeT 0c060M cnenudUuKOM, U e€ oCylleCTBIeHUe ypPeryJaupoBaHo Clie-
IIMaJbHBIMU HOpMaMu. [Ipole roBops, yyacTHUK (ydpeJuTesb) 4aCTHOM OXpaHHOM opra-
HU3aLUH, I0I00HO rOCYyAAPCTBEHHBIM IPaXKJaHCKUM cayKawuMm [19, . 3] wiau cyapam [26,
0. 2] caMOCTOSAATENILHO U AO0OPOBOJIBHO COTJIALIAETCS C OTPAaHUYEHUSIMUA TOW PabOThl, TOU
JlesITeJIbHOCTH, KOTOPYIO J06POBOJIbHO BbIOUpaeT. [Ipy 3TOM Hclioib3yeMoe B HOpMe NOHS-
THE «OCHOBHOM BU/] I€ITE€JIbHOCTHY», C Y4ETOM OTCYTCTBHS €r0 JieraJbHOU eUHULINH, ObI-
JIO OTHECEHO K OLIeHOYHBIM, YTO CaMo 10 cebe He CBU/IETEJIbCTBYET O HEeJJONYCTUMOCTH, JIU-
60 MOPOYHOCTHU MOAOGHOIO PeryJupoBaHus, C yYeTOM TOTO, YTO B KaXK/IOM KOHKPETHOM
c/lyyae UTOTOBOE HAIOJHEHUE [JAaHHOTO IMOHSATUS OINpejesiseT NMpPaBONpPUMEHUTeNb (10
AQHAJIOTHHU C MOHSATUEM MaJIO3HAYUTENBLHOCTH [4, CT. 2.9], k npumepy [22; 23; 25, 1. 2 4. 25]).

Bomnpoc ke 0 BO3MOXXKHOCTSIX 0011leCTBa NPeANPUHATD AeHCTBYS, HallpaBJeHHbIe Ha
WCIOJIHEHWE BMEHEHHbIX MyOJMYHO NPaBOBbIX 00513aHHOCTEN TaKXKe MOJIYy4YU 06061at0-
llee pa3bsCHEHUE, B TOM UHUCJIe, Yepe3 NpU3HAaHUe OYeBUJHOW PaKTUUeCKON 3aBHUCUMO-
CTH BOJIM CaMOT0 06I[eCTBA OT BOJIM €T0 YYaCTHUKOB. Beib, ecyiv JONMyCTUTb BO3MOXKHOCTh
nepeKu/ibiBaHMe MOJ0OHOI0 «MOCTHKa» MeXAY ABYyMsl GOopMasibHO Pa3IMYHbIMU U CaMO-
CTOSTEJIbHBIMU KaTeropusMu CyO'beKTOB (CaMO OOLIECTBO M €ro y4peauTesn), TO Mexa-
HH3M BO3JIEWCTBUS BbIPHUCOBBIBAETCS B BUJIE BO3MOXHOCTH JIPYyTUX yupeauTesnel (ydact-
HMKOB) YaCTHOM OXpaHHOM OpraHM3aluy, J0JIM KOTOPBIX B COBOKYITHOCTH COCTABJIAIOT He
MeHee YeM [IeCSITh MPOLEHTOB YCTAaBHOr'0 KalKTaJ/la 061ecTBa, B CyleOHOM NopsiJiKe Tpe-
O60BaTh MCKJIIOUYEHHUs U3 00IEeCTBA TOTO yupeauTesis (y4acTHHKA), KOTOPBIA rpy6bo Hapy-
I1aeT CBOM 00SI3aHHOCTH JINOO CBOUMU JAeUCTBUSAMU (6e37eficTBUEM) JieJlaeT HEBO3MOXK-
HOU [edaTe/JIbHOCTh 00I1eCTBA UJIH CYylLIeCTBEHHO ee 3aTpyAHseT (u3beraet oTKasa OT JApY-
roll OCHOBHOM [1eITeJIbHOCTH WJIM, B paMKaxX CBOero BbIOOpa, YKJIOHSETCS OT BbIXOJA U3
cocTaBa yupeauTesied (y4acTHUKOB) o61ecTBa) [7, cT. 10]. CooTBeTCTBEHHO, 6€3/1eCTBHE
JIPYTUX YYaCTHUKOB B 3TOHM CBSI3W KOCBEHHO NOJATBEPK/JAET UX OTHOLIEHHUE K COOJI0/e-
HUI0, BepHee, K HeCOOJII0JeHUI0 IPYTMM YYaCTHUKOM yCTaHOBJIEHHBIX OTpaHUYeHHUH, B pe-
3yJIbTaTe KOTOPBIX CTPaZaeT caMO 0OIeCTBO, BLITOAONPUOOpeTATENIMU OT AEUCTBUM KO-
TOPOTO OHH, B KOHEYHOM cueTe, sABJAAITCA (Ha npakTHkKe). Ecim ke y Takoro o6iecTsa
OJIMH Y4YacTHUK (y4peAUTesib), TO ONATH }Ke Ha NPaKTUKe UX BOJIEU3bSABJIEHUS B IPUHIIU-
e He MOTYT PacXoAUTbCsl, COOTBETCTBEHHO, U HEraTUBHbBIE MOCAEJCTBUS OT NMPUHATUSA
JIIOGBIX pellleHUH, yCTh ¥ NPONOPLHOHATIBHO, HO JIOKATCSl HA 060MX CyO'bEKTOB.

[To cyTu cBoel Moi06HBIN BUJ, TOJIKOBAHHUS y>Ke UCI0JIb30BaJICS CylaMU paHee, HO 6e3
paciin$poBKH COOCTBEHHO B CyZeOHbIX PellleHUsX CBA3M yYaCTHHKA U CaMOro o611lecTBa.

BMecTe c TeM, camMa 1o ce6e KOHCTUTYLIMOHHAs JONYCTUMOCTb YCTaHOBJIEHHOTO pe-
I'YJIMPOBAHUS U BO3MOXHOCTb, IyTEM CJIOXKHOTO TOJIKOBAaHUS M aHAJIM3a NPaBONPUMEHHU-
TeJIbHOW NPAKTUKU YSICHUTb OTCYTCTBUE HeOlpe/ie/IeHHOCTHU B BONPOCe O HAJUYUU KOH-
KPETHbIX OTPaHUYEHUH /sl YYaCTHUKOB (yupeauTesiell) YacTHBIX OXpaHHBIX OpraHu3a-
[IM{ He 03HA4YaeT, YTO HbIHE JIeHCTBYIOLIee YPeryJIupoBaHUe HeJlb3sl YCOBEPILIEHCTBOBATD,
OCTaBUB 0e3 U3MEHEeHUU CyTb BOIPOCA, OJHAKO H3JIOXKUB YCTaHOBJIEHHble TPeOOBaHUA
foJiee MPOCTO U MOHSATHO.

C yuyeToM crnenupuku AesTeJbHOCTH, 3aKoH Poccuiickoit @enepanuu «O yacTHOM
JleTEKTUBHOW U OXPaHHOMU JiesITeJIbHOCTU» U TaK MpeJycMaTpUBaeT AOCTATOYHO OTPaHMU-
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YeHUU U AJi1 pabOTHUKOB YaCTHOU OXpaHHOM opraHu3sanuu [6, cT. 12] u aja eé pykoBo-
autesis [6,4. 7 1 8 cT. 15.1], a noToMy B 3TOH CBSI3U OrpaHUYEHUs JJisl YYaCTHUKOB (y4pe-
JIUTeJiel TaKoW OopraHy3al iy He BBITJIS/IS YEM-TO HEOXKUJAHHBIM, HECOPAa3MeEPHBIM, JINOO
He YKJIaJIbIBAIOIUMCS B «[eHEPaIbHYI0 JUHHUIO». [IpU 9TOM, K IpHUMepy, AJs1 OTpaHUYeHUs
JUI1 PYKOBOJUTE/IsI YAaCTHOU OXpPaHHOW OpPraHM3alMy HaNpsSIMyl0 3aTparuBalOT ero KOH-
CTUTYLIMOHHOE NMPaBO Ha TPY/, YCTaHABJIMBas 3alpeT Ha 3aHSATHE JII0O0H J1eATEbHOCTbIO
0 TPYZOBOMY JIOTOBOPY, 32 UCKJIIDOYEHHEM HAy4YHOW, IpenoJaBaTeJbCKOM U UHOW TBOP-
yecKol e TeJbHOCTH.

Takum 06pa3oMm, k IpUMepy, eciv 6bl YacTb YeTBepTas ctraTbu 151 3akona Poccuii-
ckor Penepanuu «0 4aCTHOU JeTEKTUBHOW U OXPAaHHOM JeATEJIbHOCTU», BEpHEE [aXKe He
BCS JlaHHAs HOpPMa, a TOJIbKO BTOpOe Mpe/ijioKeHUe ab3ala 6bl1o O6bl HepepaboTaHo Ta-
KUM 06pa3oM, YTOObl YCTAHOBUTb YETKUH 3alpeT OCylleCTBJIeHHe yupejuTesneM (ydacT-
HUKOM) YaCTHOM OXpaHHOM opraHU3al[UM KaKoH-J1160 MHON MpeAlpUHUMATENbCKON UIU
TPYAOBOU [eATEeNbHOCTH, BKyIle C 3alPETOM Ha y4yacTHe B JIIOObIX MHBIX IOPUANYECKUX
JIU1axX, 6e30THOCUTENBHO OT UX OpPraHU3aLMOHHO-NPAaBOBOM GOpPMBbI — pa3pelleHrue MHO-
TMX BOIIPOCOB He TpeboBasio ObI CTOJIb IJIyOOKOIr0 aHaiM3a HOPM U CTOJIb CJI0KHOTO TOJI-
KOBaHMUSI.

[Tog06HBIN KaTeropuyecKkuil 3anpeT NpUBeJieH B KaueCcTBe NpUMepa, BCe XKe MpeJ-
CTaBJISIETCS, TO, HE CMOTPS Ha BCIO CHENUPUKY JIeATEJNbHOCTH, CTOJIb CYPOBblE OrpaHUYe-
HUS ObLIM Obl U3JUIIHUMU. BoJjiee yMeCTHBIM U 1ie/ieco06pa3HbIM 6b1JI0 Obl O aHAJIOTUU
C OrpaHUYEHHUSIMH, HAJIO)KEHHbIMU Ha PYKOBOJHWTEJSI YaCTHOW OXPaHHOW OpraHMU3alluy,
YCTAaHOBUTb OOILMIK 3alpeT Ha 3aMellleHue IOoCyapCTBEHHBIX JOKHOCTENW Poccuiickoi
depepauuu (cyobekToB Poccuiickoit ®@enepanuu), JOKHOCTENH rocyAapCTBEHHOU (My-
HUIUNAJIBbHOM) CAY>KObl, BbIOOPHBIX OIMJIaYMBAEMbIX IO/KHOCTEN B 0OIECTBEHHBIX 00'bE-
JIMHEHHSX, a TaKXKe BCTyNaTh B TPYAOBble OTHOILLEHHS B KauecTBe pabOTHUKA, 32 UCKJIIO-
YyeHHEeM OCyLleCTBJIeHMS UM Hay4HOH, IpenoJaBaTeJbCKOU U NHOM TBOPYECKOU JleTesb-
HOCTH [6, 4. 8 cT. 15.1] - yk ec/iu 3TH BU/Ibl [IEATEJNbHOCTH pa3pelleHbl pyKOBOAUTEJIO Ya-
CTHOM OXpaHHOM OpraHu3alMy, CTPAaHHO ObLJI0 Obl 3aNpellaTh UX A/ YYaCTHUKOB (y4pe-
JIuTesiel) TakoW opraHvusauuu. [Ipu 3ToM 3ampeT Ha y4dyacTve B JIIOObIX UHBIX IOpUAUYeE-
CKUX JIUI]aX TaKXKe CJie[0BaJIo Obl MPONKCATh 60Jiee ONpe/ieJIeHHO.

WHbIMU cl0BaMu, NpeJjio’KeHue BTOpPOe M3 YacTH yeTBepTol ctaThbu 15! 3akoHa
Poccuiickont @enepanuu «0 4acTHOM [eTEKTUBHOW UM OXPAHHOU [1€TEJIbHOCTHU» MOXHO
Ob1J10 ObI UCKJIIDUYUTD, @ B 4YaCTh BOCbMYIO NOCJIe cJioBa «PykoBoagUTe/b» J06AaBUTh, IOCTA-
BUB 3aNATYI0 «YupeauTesb (y4acTHUK)». TakKe, JOMOJHUTDb YaCTh BOCbMYIO OTZE/JbHbIM
npejJioXKeHHWEM O 3allpeTe Ha yyacTue yupeauTesied (y4aCTHUKOB) YaCTHOM OXpaHHOM Op-
raHU3alUu B JIIOOBIX WHBIX IOPUJUYECKUX JIUIAX, 6€30THOCUTEJbHO OPraHU3alMOHHO-
npaBoBOX GOpPMbI MOCIESHUX.

BbI3bIBaeT BOMPOCHI 11e/1eCO00Pa3HOCTb OTZEJbHOI0 YIIOMUHAHHUS B 3aKOHE 0 Me-
XaHHU3Me BO3/IeHMCTBUS «A0OPOCOBECTHBIX» YYACTHUKOB (yupeauTesiell) Ha HEpPajuBOro,
3aHMMaerocs eué KaKuM-J11u60 BUIOM e TeJIbHOCTH, KOTOPbIA MOXKET ObITh MPU3HaAH
CyZlaMH OCHOBHBIM (cO3/jaBasi TEM CaMbIM, C YYETOM CJIOXKUBLIENCSA MPaBONPUMEHUTEb-
HOU NPAaKTUKH, OCHOBAHHUE JJ1 HEraTUBHBIX NOCJAEACTBUHN JJis1 BCEW OXpPAaHHOM OpraHu3a-
uu). C oAHOU CTOPOHBI MEXaHU3M TEOPETHUUYECKH BbIBOAUTCS U3 MoJioxkeHUH Penepasib-
Horo 3akoHa «06 o611ecTBax C OTpaHUYEHHON OTBETCTBEHHOCTbIO» [7, cT. 10], ¢ Apyroi
CTOPOHBI, C y4€TOM ONSATH e MPAaBONPUMEHUTE/bHOU PAKTUKH, BUAUMO, 3TOT MEXaHU3M
HeOo4yeBHU/IEH, U OT/leJIbHOE MOoAYepPKHMBaHUeE N0J0OHOW BO3MOXKHOCTH, BMECTe C OJJHO3HaY-
HbIM 3aKpeIlJIeHHEeM pacnpeiesieHUs1 OTBETCTBEHHOCTH Npe/iCTaB/ISAeTCSA He JTUIIHUM.
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[loMeHSAIOT /11 npeJJioKeHHble U3MEHEHUS YTO-TO PaJJUKaJbHO B YK€ CYLeCTBYIO-
1leM peryJupoBaHuU. PagukanbHO - nmoxkanyu, HeT. OZJHAaKO CHUMeTCH BecoMasl 4acThb
Y TEOPEeTHUYECKUX U MPAKTUYECKUX BONPOCOB, CBSI3AHHBIX KaK CO CTAaTYyCOM Yy4YpeJUTess
(y4acTHMKA) YaCTHOM OXpaHHOM OpraHM3alyMy, TaK M C IPaBOBbIM M0OJIO)KEHHEM CaMOH Ta-
KOM opraHusauuu. /la v onpeJieJIeHHOCTH B MPAaBOOTHOLIEHUAX NPeAJI0KEHHbIE U3MeEHe-
HUS 100aBAT, c/leJlaB YCTAaHOBJEHHbIE Npolle /Jisi IOHMMaHus, 6e3 He06X0JUMOCTH U3Y-
YeHHs BECOMOIr0 MacCHBa NPaBONPUMEHUTENbHON NPAKTUKH.
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In the theory of civil law, there is a clear understanding that state bodies and local
governments do not have the right to participate on their own behalf in business partner-
ships and companies. Institutions may be participants in economic companies and inves-
tors in limited partnerships with the permission of the owner of the property of the institu-
tion, unless otherwise provided by law.

It should be noted that there are not so many areas in the Russian Federation where
there would be restrictions on the participation of certain entities in business companies
and, as a rule, such restrictions are always due to the unique specifics of the activities of
such companies. So, in particular, restrictions on participation are established for the
founders (shareholders, participants) of a credit rating agency [12, part 1, art. 6], an insur-
ance medical organization [8, part 2 of Art. 14], a microfinance organization [14, part 1, art.
4.3], shareholders (participants) of the pawnshop [13, part 1, art. 2.2], founders (partici-
pants) of the organizer of trade [9, part 1, art. 7], the founder (co-founder) of the mass me-
dia [5, art. 7] and some others.

Similar restrictions are contained in the Law of the Russian Federation "On Private
Detective and Security Activities"”, which defines a closed list of entities that cannot be
founders (participants) of a private security organization: public associations; individuals
and (or) legal entities that do not meet the requirements specified in the fourth part of Ar-
ticle 15.1 of the said Law; citizens who are in the public service or who hold elective paid
positions in public associations; citizens who have a criminal record for committing an in-
tentional crime, as well as legal entities whose founders (participants) include these per-
sons; foreign citizens, citizens of the Russian Federation who have the citizenship of a for-
eign state, stateless persons, foreign legal entities, as well as organizations whose founders
(participants) include these citizens and persons, in the absence of an appropriate interna-
tional treaty of the Russian Federation [6].

The Law of the Russian Federation "On Private Detective and Security Activities" in
its original version did not limit the circle of entities that were entitled to be participants
(founders) of private security companies and did not establish requirements for the activi-
ties of the founders (participants) of such enterprises. At the same time, Article 14 of the
said Law allowed the creation by enterprises of any organizational and legal forms of sepa-
rate divisions for the implementation of security and detective activities in the interests of
the founder's safety. This rule allowed commercial organizations to create their own "secu-
rity services", the activities of which were completely under their control. Since security
activities involve the use of physical force and sometimes weapons, the possibility of creat-
ing their own security units created risks for commercial organizations to use such units
not only to ensure the safety of their business activities, but also to influence competing
organizations [6].

In the new edition of the said Law, the creation of their own security units became
impossible [10, Art. 2]. According to the current version of the Law of the Russian Federa-
tion “On Private Detective and Security Activities in the Russian Federation”, the provision
of security services is carried out only by limited liability companies specially established
for these purposes, and for the founders (participants) of such companies, this type of ac-
tivity should be the main one [6, Part 1 Art. 15.1]. At the same time, for legal entities en-
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gaged in activities other than security, the legislator separately stipulated the possibility of
establishing a private organization in the manner established by the Government of the
Russian Federation [15], while, although this Regulation refers specifically to the “estab-
lishment” of security organizations, the action The corresponding resolution of the Gov-
ernment of the Russian Federation, within the meaning of the law, should also apply to cas-
es of participation of a legal entity in a security organization.

However, it seems that such a procedure cannot be extended to citizens due to a di-
rect reference in the law to the founders-legal entities. Such a legal entity must be a strateg-
ic enterprise, a strategic joint stock company, a natural monopoly entity, a state corpora-
tion or a state company or a military Cossack society, and also justify the need to establish
a security organization [15, p. 2, 3]. These restrictions on the founders (participants) of se-
curity organizations were established in order to prevent the creation and operation of affi-
liated security structures, as well as the use of security organizations contrary to the goals
of security activities [39]. At the same time, this regulation itself contains uncertainty that
does not allow to unambiguously determining the circle of subjects that cannot be founders
(participants) of a private security organization.

[t makes sense to explore this issue in more detail. The legal literature indicates the
uncertainty of the established restrictions for the founders (participants) of private securi-
ty organizations, and the authors offer different interpretations. For example, the uncer-
tainty of the concept of “main activity” is noted and it is proposed to consider the main ac-
tivity of a commercial organization as the one that has the greatest significance in the total
volume of services at the end of the year; since a corporate security organization is estab-
lished by a citizen only to provide security services, the process of providing them will be
the main activity for him [43, 44]. There are other examples when the ambiguity of this
concept for individuals is noted and options for its interpretation are proposed [42]. The
few comments of the Law of the Russian Federation "On private detective and security ac-
tivities in the Russian Federation", as a rule, do not contain an interpretation of the second
sentence of part four [40].

A literal reading and grammatical interpretation of part four of Article 15.1 of the
Law of the Russian Federation “On Private Detective and Security Activities” (which is re-
ferred to in paragraph 2 of part five of this article, which establishes the circle of persons
who cannot be founders (participants) of a private security organization) leads to the con-
clusion that this norm establishes requirements for the founders (participants) of a private
security organization - legal entities.

Thus, the first sentence refers to the impossibility of creating a private security organ-
ization as a subsidiary company by an organization engaged in activities other than security.
The third sentence establishes that the right to establish a private security organization by
a legal entity engaged in activities other than security may be granted if there are sufficient
grounds in the manner established by the Government of the Russian Federation. The fourth
sentence refers to branches of a private security organization. With this construction of this
norm, it is logical to assume that its second sentence - “For the founder (participant) of a pri-
vate security organization, this type of activity should be the main one” - is also addressed to
legal entities, and not to citizens, and then the concept of “type of activity” acquires a fairly
definite outline. However, this type of interpretation does not correspond to the meaning of
the norm, which is given to it by the established law enforcement practice.

Strictly speaking, the provision of part four of Article 15.1 of the said Law of the
Russian Federation contains concepts, the content of which, by virtue of the current legisla-
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tion, cannot be disclosed in relation to a citizen who does not carry out entrepreneurial ac-
tivity - “type of activity” and “main type of activity [6].

In the Russian Federation, the All-Russian Classification of Types of Economic Activ-
ity is in force. The classifier is used, among other things, in solving problems related to the
classification and coding of types of economic activity declared by economic entities during
registration, as well as determining the main and additional types of economic activity car-
ried out by economic entities [17].

An indication of the need to register business entities, considered in the system of
current legal regulation, in particular, taking into account the provisions of the Federal Law
“On State Registration of Legal Entities and Individual Entrepreneurs” [11, Art. 5, 7.1, 22.2],
allows us to conclude that the specified classification of types of economic activity and their
division into main and additional ones are applicable only to those economic entities that
are registered as such in the manner prescribed by law in the form of a legal entity or an
individual entrepreneur. So, the Unified State Register of Legal Entities and the Unified
State Register of Individual Entrepreneurs enter information on the types of economic ac-
tivity of a person according to the specified All-Russian classifier, among which the main
type of activity and (if any) additional types of activity are distinguished.

It can also be noted that for the purposes of setting insurance rates for compulsory
social insurance against industrial accidents and occupational diseases, the Rules for classi-
fying types of economic activity as a class of occupational risk were developed, according to
which [16] the main type of economic activity of a commercial organization is the type that
according to the results of the previous year, it has the largest share in the total volume of
products manufactured and services rendered; the main type of economic activity of a non-
profit organization is the type in which, according to the results of the previous year, the
largest number of employees of the organization were employed; the main type of econom-
ic activity of the insured - an individual who employs persons subject to compulsory social
insurance against industrial accidents and occupational diseases, corresponds to the main
type of activity indicated in the Unified State Register of Individual Entrepreneurs.

In relation to a citizen - an individual, the current civil legislation does not establish
the obligatory definition of such a concept as "the main type of his activity". At the same
time, it is obvious that the concept of “main place of work”, defined taking into account the
provisions of the Labor Code of the Russian Federation, is not identical.

Meanwhile, the Civil Code of the Russian Federation [3, p. 5 Art. 66] and the Federal
Law “On Limited Liability Companies” [7, p. 1, art. 7] give both citizens and legal entities
the opportunity to be members of society. These provisions, considered in the system of
current legal regulation, allow us to conclude that any citizen, becoming a member of a li-
mited liability company, acquires this status precisely as an individual, i.e. regardless of the
status of an individual entrepreneur.

At the same time, it is necessary to take into account the different nature of the ac-
tivities carried out by a citizen as an individual and as an individual entrepreneur. Entre-
preneurial activity is an independent activity carried out at one's own risk, aimed at syste-
matically making a profit from the use of property, the sale of goods, the performance of
work or the provision of services [3, p. 1, art. 2]. In principle, such a definition of entrepre-
neurial activity (in particular, the criterion of systematicity) implies a fairly high degree of
involvement of a person in its implementation. However, this does not mean that this activ-
ity is the main one for a citizen. When evaluating such criteria as labor costs, time, income
level, etc., it is possible that the main activity of a citizen will be, for example, labor activity.
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Participation in a limited liability company cannot in itself be regarded as an entre-
preneurial activity; it refers to other economic activities not prohibited by law [18, p. 4.2;
20, item 2.2]. Moreover, participation in a limited liability company, in fact, may not be
some kind of active activity. In fact, this is a set of certain rights of a member of the compa-
ny, which he exercises from time to time, as a rule, at regular or extraordinary meetings of
the company. A member of the company may not take an active part in the current activi-
ties of the company, for this there is a management (management) of the company.

A commercial organization is an independent subject of law, different from its par-
ticipants. The basis of the constitutional and legal status of participants in economic com-
panies is the right to freely use their abilities and property for entrepreneurial and other
economic activities not prohibited by law; at the same time, the activities of shareholders
(participants) are not entrepreneurial (it refers to other economic activities not prohibited
by law) - entrepreneurial activities are carried out not by the participants as such, but by
the organization itself [18, p. 4.2].

So, participation in the authorized capital of a commercial organization in itself can-
not be regarded as an entrepreneurial activity. Therefore, the interpretation raises certain
theoretical questions, which identifies the activities of the organization and its participants,
especially with the presentation of the latter requirement that for a participant in a private
security organization this type of activity should be the main one, since security activities
are carried out not by the participant, but by the organization itself.

In addition, the restrictions arising from the fourth part of Article 15.1 of the Law of the
Russian Federation “On Private Detective and Security Activities” affect not only the right to
carry out other economic activities, but the free choice of type of activity and profession [1,
part 1 of Art. 37; 41], and the free use of their abilities and property for entrepreneurial and
other economic activities not prohibited by law by citizens who are founders (participants) of
security organizations [1, part 1, art. 34; 41]. This regulation creates obstacles for the founders
of such organizations to engage in other activities (individual entrepreneurial or labor).

Accordingly, in a situation where a legal entity cannot engage in private security ac-
tivities due to the participant performing a different type of activity, such a participant is
faced with a choice: stop individual entrepreneurial (or other) activities or stop the securi-
ty activities of a legal entity. At the same time, in favor of the fact that in this case the right
of a citizen to carry out economic activities by creating a legal entity is limited, it is the legal
entity that bears the adverse consequences in the form of bringing to administrative re-
sponsibility and suspension of the license, and the founder (participant) himself - nothing
prevents a natural person from continuing his entrepreneurial activity or work under an
employment contract, i.e. his rights are limited as a member of a legal entity, and not as an
individual entrepreneur or employee.

If you look at the emerging picture from the perspective of a legal entity, the situa-
tion appears in another interesting vein. The Arbitration Procedure Code of the Russian
Federation, among other things, establishes that, when considering a case on bringing to
administrative responsibility, the arbitration court in a court session determines whether
there are grounds for bringing to administrative responsibility a person in respect of whom
a protocol on an administrative offense has been drawn up [2, part 6 of Art. 205]. At the
same time, the Code of Administrative Offenses of the Russian Federation expressly pro-
vides that a legal entity is found guilty of committing an administrative offense if it is estab-
lished that it had the opportunity to comply with the rules and norms, for the violation of
which the said Code or the laws of the constituent entity of the Russian Federation provide
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for administrative liability, but this person did not take all measures depending on him to
comply with them [4, part 2, art. 2.1].

However, theoretically, a private security organization is threatened with the possi-
bility of bringing to administrative responsibility (for carrying out entrepreneurial activi-
ties in violation of the requirements and conditions provided for by a special permit (li-
cense) [4, part 3, article 14.1]) because one of its participants (founders), that is, a legally
different entity, is, for example, also the founder of another legal entity whose main activity
is not security, or is an individual entrepreneur.

Meanwhile, the legislation of the Russian Federation, including the Federal Law
"On Limited Liability Companies”, does not contain rules that allow a limited liability com-
pany to oblige its participants to alienate their share, or otherwise terminate their partici-
pation in such a company, on the contrary, the legal relations of the company and its partic-
ipants are actually in the nature of the subordination of the society to the will of its partici-
pants, the binding decisions of the participants for the society.

Approximately with such a heap of problems a particular law enforcer will have to
face when resolving the issue. Any analysis of the norm would not be complete without
studying its interpretation used in law enforcement practice.

With regard to citizens-founders (participants) of security organizations, the re-
quirement established by part four of Article 15.1 of the Law of the Russian Federation
"On Private Detective and Security Activities in the Russian Federation" to carry out securi-
ty activities as the main type of activity by the courts, as a rule, is interpreted as prohibiting
a citizen from engaging in any activity other than security.

Thus, in relation to a security organization, the authorized body issued an order to
eliminate violations of licensing requirements expressed in the fact that the founder of this
organization is simultaneously the founder of a limited liability company and a public or-
ganization that does not carry out security activities [27]. The Supreme Court of the Rus-
sian Federation stated the legality of this order and confirmed the conclusions of the lower
courts that the citizen-founder (participant) of a security organization should not engage in
activities other than security services.

This approach can be called well-established in the practice of lower arbitration
courts, which is confirmed by the following examples.

The Arbitration Court of the Urals District overturned the decisions of the lower
courts and recognized as lawful the decision of the authorized body to refuse to reissue the
license of a private security organization. This refusal was associated with a violation by
the security organization of licensing requirements, which resulted in the fact that its
founder is the founder of other organizations, and is also registered as an individual entre-
preneur [33]. By a ruling of the Supreme Court of the Russian Federation, the applicant in
the case was denied the transfer of the applicant's cassation appeal for consideration in
a judicial session of the Judicial Collegium for Economic Disputes of the Supreme Court of
the Russian Federation [28]. At the same time, the courts of first and appeal instances
noted that participation as a founder in other organizations and having the status of an in-
dividual entrepreneur do not matter for establishing whether security is the main activity
for a citizen. The courts also pointed out the uncertainty of the provisions of part four of
Article 15.1 of the Law of the Russian Federation “On Private Detective and Security Activi-
ties”, since in relation to a citizen who is a founder (participant) of a security organization,
the concept of “main activity” in the legal relations in question is not applicable, and the
concept of “the main type of activity of an individual” is not disclosed in the legislation [34].
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By the decision of the Arbitration Court of the Krasnodar Territory, a private securi-
ty organization was brought to administrative responsibility, provided for in part 3 of ar-
ticle 14.1 of the Code of Administrative Offenses of the Russian Federation in the form of
a warning, since the sole founder of this organization (a citizen) also works as a deputy
general director in a joint-stock company whose main activity is production mineral heat
and sound insulating materials and products [38]. The court found that the main activity of
the citizen-founder of a security organization is not the implementation of private security
activities, as established by part four of Article 15.1 of the Law of the Russian Federation
"On Private Detective and Security Activities", but the implementation (as a head) of the
production of mineral heat and soundproof materials and products.

The Arbitration Court of the West Siberian District also agreed with the bringing to
administrative responsibility of a security company under part 3 of Article 14.1 of the Code
of Administrative Offenses of the Russian Federation under the same circumstances (for
the founder of a company, private security activity is not the main one) [31].

The Arbitration Court of the Far Eastern District agreed with bringing the security
organization to administrative responsibility, since it admitted that an individual was
among its founders, who at the time of the audit was the founder of other organizations
whose codes and names of activities did not contain an unambiguous conclusion that their
activities are not intended to make a profit [29]. The same court considered it legal to bring
the security organization to administrative responsibility, since its founder worked as
a welder-fitter in another organization, which was regarded as the implementation of a dif-
ferent, and not security, activity as the main one [30].

It should be noted that a different approach is found in judicial practice. In particu-
lar, the courts indicate the following [36, 37]:

- the creation by the founding citizen of a security organization of another legal enti-
ty and participation in it are not prohibited by part four of Article 15.1 of the Law of the
Russian Federation “On Private Detective and Security Activities”;

- the interpretation of this provision also does not allow to derive such a ban;

- there are no grounds for identifying the concepts of the main type of activity of a
citizen and the establishment of a legal entity (participation in it).

It should be noted that in the practice of this court there are also opposite decisions,
in which the fact that the founder of a security organization is also the founder of a number
of public associations was recognized as a violation of the fourth part of Article 15.1 of the
Law of the Russian Federation “On Private Detective and Security Activities” [35].

It also follows from the above court decisions that the security organization itself
(for violating license requirements), and not the participants (founders) themselves, is
brought to administrative responsibility for non-compliance with the restriction estab-
lished by part four of Article 15.1 of the Law of the Russian Federation “On Private Detec-
tive and Security Activities” such an organization. Such inconsistency was noted by the Ar-
bitration Court of the Volga District, which declared illegal the order to eliminate violations
of license requirements issued by a private security organization. The Arbitration Court
emphasized that an official’s order containing legal requirements must be realistically ex-
ecutable and contain specific instructions, clear wording regarding specific actions that
need to be performed by the performer, and which should be aimed at stopping and elimi-
nating the identified violation, however, in the case under consideration, execution pre-
scription does not depend on the security organization, but on its founder [32]. Thus, it can
be recognized that the courts, as a rule, clearly understand the established restrictions for
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the founders (participants) of private security organizations. Separate judicial decisions, in
which they are given the opposite interpretation, are exceptions that have not received
support in the practice of other courts.

The situation is somewhat clarified by the practice of the Constitutional Court of the
Russian Federation, which, after a number of rulings [24] on the refusal to accept com-
plaints for consideration on formal grounds, issued a meaningful ruling [21, p. 2.1], resolv-
ing a number of questions raised, in particular, emphasizing what of the constitutional
guarantees of freedom of economic activity [1, part 1, art. eight; 41] and the right of every-
one to freely use their abilities and property for entrepreneurial and other economic activi-
ties not prohibited by law [1, part 1 of Art. 34; 41] implies not only the right of a citizen to
a free choice of activity, but also his consent to certain restrictions, if the activity he has
chosen has special specifics, and its implementation is regulated by special rules. Simply
put, a member (founder) of a private security organization, like state civil servants [19,
p. 3] or judges [26, p. 2], independently and voluntarily agrees with the restrictions of the
work, the activity that he voluntarily chooses. At the same time, the concept of “main type
of activity” used in the norm, taking into account the absence of its legal definition, was
classified as evaluative, which in itself does not indicate the inadmissibility or viciousness
of such regulation, taking into account the fact that in each specific case the final content of
this the concept is determined by the law enforcer (by analogy with the concept of insigni-
ficance [4, art. 2.9], for example [22; 23; 25, p. 2 part 25]).

The question of the society's ability to take actions aimed at fulfilling the imputed
public legal obligations also received a general explanation, including through the recogni-
tion of the obvious actual dependence of the will of the society itself on the will of its partic-
ipants. After all, if we allow the possibility of throwing such a “bridge” between two formal-
ly different and independent categories of subjects (the society itself and its founders), then
the mechanism of influence emerges as the possibility of other founders (participants) of
a private security organization, whose shares in the aggregate amount to at least ten per-
cent of the authorized capital of the company, to demand in court the exclusion from the
company of the founder (participant) who grossly violates his obligations or by his actions
(inaction) makes the company's activities impossible or significantly complicates it (avoids
abandoning other core activities or, within the framework of his choice, avoids leaving the
founders (participants) of the company) [7, Art. ten]. Accordingly, the inaction of other par-
ticipants in this regard indirectly confirms their attitude to compliance, or rather, non-
compliance by another participant with the established restrictions, as a result of which the
society itself suffers, the beneficiaries of whose actions they are ultimately (in practice). If
such a society has one participant (founder), then again, in practice, their expressions of
will, in principle, cannot diverge, respectively, and the negative consequences of making
any decisions, albeit proportionally, fall on both subjects.

In essence, this type of interpretation has already been used by the courts before,
but without deciphering the connection between the participant and the society itself in the
court decisions.

At the same time, the constitutional permissibility of the established regulation and
the possibility, through a complex interpretation and analysis of law enforcement practice,
to clarify the absence of uncertainty on the issue of the existence of specific restrictions for
participants (founders) of private security organizations, does not mean that the current
regulation cannot be improved, leaving it unchanged essence of the question, however, set-
ting out the established requirements in a simpler and more understandable way.
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Taking into account the specifics of the activity, the Law of the Russian Federation
“On Private Detective and Security Activities” already provides enough restrictions for em-
ployees of a private security organization [6, Art. 12] and for its leader [6, parts 7 and 8 of
Art. 15.1], and therefore, in this regard, the restrictions for the participants (the founders of
such an organization do not look like something unexpected, disproportionate, or do not fit
into the “general line”. At the same time, for example, to restrict the head of a private secu-
rity organization, they directly affect his constitutional the right to work, establishing a ban
on engaging in any activity under an employment contract, with the exception of scientific,
teaching and other creative activities.

Thus, for example, if part four of Article 15.1 of the Law of the Russian Federation
“On Private Detective and Security Activities”, or rather, not even the entire provision, but
only the second sentence of the paragraph, would be reworked in such a way as to estab-
lish a clear prohibition on the founder (participant) ) a private security organization of any
other business or labor activity, coupled with a ban on participation in any other legal enti-
ties, regardless of their organizational and legal form - the resolution of many issues would
not require such a deep analysis of the norms and such a complex interpretation.

Such a categorical ban is given as an example, yet it seems that, despite all the spe-
cifics of the activity, such severe restrictions would be unnecessary. It would be more ap-
propriate and expedient, by analogy with the restrictions imposed on the head of a private
security organization, to establish a general ban on filling government positions in the Rus-
sian Federation (subjects of the Russian Federation), positions in the state (municipal) ser-
vice, elected paid positions in public associations, and also join into labor relations as an
employee, with the exception of his scientific, teaching and other creative activities [6, part
8 of Art. 15.1] - if these types of activities are allowed to the head of a private security or-
ganization, it would be strange to prohibit them for the participants (founders) of such an
organization. At the same time, the ban on participation in any other legal entities should
also be written more specifically.

In other words, the second sentence from the fourth part of Article 15.1 of the Law
of the Russian Federation “On Private Detective and Security Activities” could be deleted,
and added to the eighth part after the word “Head” by putting a comma “Founder (partici-
pant)”. Also, add part eight with a separate proposal to prohibit the participation of found-
ers (participants) of a private security organization in any other legal entities, regardless of
the legal form of the latter.

It raises questions about the expediency of a separate mention in the law of the me-
chanism of influence of “bona fide” participants (founders) on a negligent one who is en-
gaged in some other type of activity that can be recognized by the courts as the main one
(thus creating, taking into account the established law enforcement practice, the basis for
negative consequences for the entire security organization). On the one hand, the mechan-
ism is theoretically derived from the provisions of the Federal Law "On Limited Liability
Companies" [7, art. 10], on the other hand, taking into account, again, law enforcement
practice, apparently, this mechanism is not obvious, and a separate emphasis on such
a possibility, along with an unambiguous consolidation of the distribution of responsibility,
does not seem superfluous.

Will the proposed changes change something radically in the already existing regu-
lation? Radically, probably not. However, a significant part of both theoretical and practical
issues related to both the status of the founder (participant) of a private security organiza-
tion and the legal status of such an organization itself will be removed. And the proposed
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changes will add certainty in legal relations, making the established ones easier to under-
stand, without the need to study a weighty array of law enforcement practice.
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