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AHHOmMayus. B cmamve paccmampusaemcsi 83aumocesadb npagonpu-
MeHeHUs1 U Npasa Kak ompaxceHue UHMeA/AeKmyaabHol yHKYuu npasosoll
Ky/1bmypbl, ucc/1edyromcsi coyuaabHO-3KOHOMUYECKUEe U noaumu4eckue npeoo-
pa3osaHus, KOmopbule npugeau K 803HUKHOBEHUK) HOBOU UHMEA/NeKMYaabHOU
cumyayuu 8 ropucnpydeHyuu. A8mopbl aHaAU3UPYIOM NonslmKu pegpopmupo-
8aHUs1 chepbl npasa HA NOCMCOBEMCKOM NPOCMpaHcmee, oyeHusarom codep-
scaHue u peaausayuio «Konyenyuu cydebHoili pedpopmbl» Kak 8 yesnom, mak
U 8 HacmHocmu, 8xk/a04as udero 803poxcdeHus: 8 Poccuu u nocmcogemckux 20c-
ydapcmeax cyda npucsaxicHwlx, delicmeyrouje2o Ha HaA4aaax nodAUHHOU cocms-
3ame/ibHOCMU, NOKA3bI8AOM UCMOPUYeCKUll npoyecc 8HeceHUs1 He06X00UMbIX
nonpasok 6 Koncmumyyurw PCDPCP 1978 2o00a u Yeo.a08HO-npoyeccyabHbill
kKodekc PCPCP npagosbix HOpM 0 paccMompeHuu dea ¢ yyacmuem Kojaae2uu
npucsicHbix 3acedamedell. /leaas 8b1800 0 c8513u npupodsbl Npasa ¢ eHOMeHOM
npasoco3HaHusi, agmopsvl 060CHO8bIBAIOM UJEHD 0 MOM, YMO UCXOOHbIM NYHK-
MoM 8 3MoM cayyae ecmynaem npagonoHUMaHue.

Katouessie cnoea: npaso, cydebHas pehopma, npagonoHuMdaHue, npa-
808asl Ky/1bmypa, npasosoe CO3HAHUE, KOHYenyus, KOHcmumyyus, ropuduye-
cKoe Mblul/ieHue, ceolicmea npasd, HOpMamueusM.

[IpoBoauMsle ¢ cepeunbl 80-x rr. npouwioro crosuetus B CCCP, a 3aTeM B Apyrux o6-
pa30BaBLIMXCS HA MOCTCOBETCKOM MPOCTPAHCTBE rOCYZapCTBaX COLMaIbHO-9KOHOMUYECKHUE
U MOJMTHUYECKHE I[peoOpa3oBaHUs, MpPUBEJU K BO3HUKHOBEHHI0O HOBOW HHTEJLJIEK-
TyaJlbHOW CUTyalMHd B rOpuUcnpygeHuud. PopMrUpoBaHUEe UHBIX OOLIECTBEHHbIX CBsI3el
Y BBIBOJ, UX M3-TIOJ NPSIMOr0 BJIUSHUS TOCyZapCcTBa MOBJIEK/IN 32 COO0M HEOOXOJUMOCTh
pa3paboOTKH MPaBOBbIX HOPM U UHCTUTYTOB C 60Jiee BLICOKUMHU TPEOOBAHUSIMU K IOPUIU-
YeCKOM 3aluTe YYaCTHUKOB 0611[eCTBEHHbIX OTHOIIIEHU .

BmecTte c TeM, 3aMeHa 3aKOHOB caMa 10 cebe He CIOCOOHA MepPeCcTPOUTh CJI0KUB-
1muecs cucmemsl desimesabHocmu. UIHHOBalMU B IPaBOBOM peTyJIMPOBAaHUU — KaK, MOXET
ObITh, HA B OJIHOU Apyrou cdepe — BCTPETHUIIH CONMPOTHUBJIEHHE, 0OYCIOBJIEHHOE Yes108eue-
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cKum akmopom. Beib 4TOObI 3aKOHBI BbINOJIHSAJIUCh «ABTOMAaTUYECKHU», KaK B CTpaHax
C Pa3BUTOM NMOJUTHUYECKON U MPABOBOU KYyJIbTYpOH, IOpUANYECKHE UJEU JOKHBI CTaTh
«eCTeCTBEHHbIM» (OHOM OOILIeCTBEHHOU >KU3HU. A 3TO BO3MOXHO JIMIIb B YCJI0BUSX, KO-
rZla 3aKOHONOC/IyIIaHUe OCHOBBIBAETCA Ha pa3BUTOM NpPAaBOCO3HAHUU. B ciydae xe, ecau
A3bIK [IpaBa elle He CTaJ JJid TPakJaH POJHbBIM, 3TaJIOHOM «IIPaBUJIBHOT0» IPaBOCO3Ha-
HUS$I, ONIpeeISIIIEr0 YPOBEeHb MOJUTUYECKON U MPAaBOBOM KyJbTYpPhl 00IECTBA, €ro 3a-
MeHseT NpodecCUOHAa/IbHOE CO3HAaHMe IPUCTOB. [IprudyeM He TOJIBKO MpaBOCO3HAHUE OT-
JleJIbHbIX BbIJJAI0LIUXCSl IPeACTaBUTEIEN PUAUYECKON Tpodeccuy, a HEKOe HOpMaJIbHOe
yCpeilHeHHOe CO3HaHWe NpodecCHOoHaNoB, BOCIPOU3BOJUMOE BCEM «HOPHUAUYECKUM Iie-
XOM» U MIPUBHOCUMOE UM B COLMaJIbHbIE HHCTUTYTHI [15, c. 25].

Okaszajioch, UTO OCHOBHAS NPobaeMa — 8 0P2AHU3AYUU MbIW/AEHUS CAMUX IOPUCMOS.
Jaxke ecsiu He 6paTh Tparudyeckyw uctoputo wpucnpyaeHuuu B CCCP nocne OKTs6pbCckoi
pPEBOJIIOLIMM M U3THAHUE U3 MpPAKTUKU U Teopuu camoil Wpeu [lpaBa (3a cyeT MONbITOK
NpeBpaTUTh paBOCyJue B opyAue 60pbObl OJHOTO U3 KJIACCOB), OCTAETCS BOMPOC — B Ka-
KOM Mepe U KaK BO3MO>KHO CTaHOBJIEHME NMPAaBOBOW CTPYKTYpHI o6uiecTBa B COBETCKOM
Coro3e, KakK 0/KHA ObITh YCTPOEHA IOPUCIPYEeHLMs, YTOObI 3TO oCcyllecTBUTh? 06 3TOM
nucasy MHorue opucthl, Bkaw4vas C. B. [lonosa u II. I'. llexpoBunikoro - opraHu3aTopoB
onHOU u3 nepBbiX B CoBeTckoM Coro3e KOHPepeHLUH, NOCBAILLEHHBIX TP06JieMaM MeTO/0-
Jiorvu npasa [16].

CuyMTas «npuspakK OTBETOB, OJIYKAAIIUNA B JUCKYCCUAX» JOBOJIbHO TOYHbIM OTpa-
YKeHUEeM B3IJISAJ|0B, CJI0KMBIIUXCA B OPUJUYECKOM COOOILeCTBe N0 MOBO/Y NMOCTaBJAEHHBIX
Bonpocos, C.B. [lonos u ILI. lllegpoBUnKKMU MOJIAarar0T, YTO «COBPEMEHHOE COCTOSAHUE
IOpU/IMYECKOr0 MbILIJIEHUS, IPUBBIKIIET0 0O0CHOBBIBATH, TOJKOBATh U UCIOJHATD YKa3bl,
Jiexkalllie BHe BCAKOM UJeU NpaBa, Bps/ JIU NO3BOJIUT 3TO CZeaThb» (T. €. HAUTH HY>XKHble
oTBeThl). OTCI0/13, 10 UX MHEHHIO, KHallpallluBaeTCs eJMHCTBEHHbIN BbIBOJ, — HE06X00UMO
KOpeHHOoe nepeocMbiCeHUe OCHOBHbIX Kamez2opull U hoHsamull npasa u opuchpydeHyuu, npu
3TOM 2/1a8Has 3ad0a4a — hopMupo8aHue Mblul1eHUsl, CNOCOOHO20 OCMbICAUMb U NPABOBbIM
06pazom oghopMums npoyeccwl, npoucxodsujue 8 cmpame» (16, c. 2].

OfHa M3 NpOoAYMaHHBIX NMONBITOK pepOpMUPOBaHUSA cepbl MpaBa Ha MOCTCOBET-
CKOM IPOCTPAHCTBE CBsi3aHa C pa3paboTKoM U peanusaunueid «KoHuennuu cynebHou pe-
dopmbi», ogo6peHHON BepxoBHbIM CoBeToM Poccuiickoit @eaepauuu 24 oktsaopsa 1991 ro-
Ja [13]. Moxanyi, Haubosiee IpKUM 3jeMeHTOM KoHuenuuu 6blaa uzess BO3POXKAeHUS
B Poccuu cyzia mpUcsKHBIX, eMCTBYIOIEr0 Ha Havyaslax NMOoJIMHHOM COCTSA3aTe/IbHOCTU. AB-
TopaM KoHlLenuuu yanock 4OOUTHCSA IyTeM BHECEHUSI HEOOXOAMMbIX NonpaBok B KoHcTH-
Tyuuio PCOCP 1978 roaa [3] 1 YronoBHo-npoueccyanbHblil kogekc PCOCP [2], a B KoHLe
1993 rona B CapaToBe COCTOA/I0CH [TIePBOE C/AyIIaHUE Jiesia C yYaCTUeM KOJIJIETUX MPUCTK-
HbIX 3acenatesnei [10, c. 50-58; 14; 18, c. 94-97; 22; 23; 24]. B Konctutyuuu P® 1993 r.
HENoCpeJCTBEHHO Cy/1a NPUCSKHBIX KacatoTcs cT. 204. 2 u cT. 123 4. 4 [1; 12].

BBesieHre nMofg00HOr0 UHCTUTYTA CTAJ0 MPOOHBIM KaMHeEM [/ KOMIIETEHTHOCTHU
He TOJIbKO CyZieH, HO U IPOKYPOPOB, CJieJloBaTeer, BCeX MPAaBOOXPAaHUTEJNbHON CUCTEMBI.
Ocy1iecTBJyieHUE — He HA YPOBHe JieKJapalyi, a Ha Jiesie — Cyie0HOU pepopMbl BBIIBUHYJIO
NOBbIILIEHHble TPe6GOBaHUSA K OPUAUYECKOMY MpodecCHoHaNn3My. JloCTaTOUHO CKa3aTh,
YTO peaJibHOe COOJIt0/leHHe PUHLMIA Pe3yMNIMM HEBUHOBHOCTU U IpUMeHeHue 6oJiee
»KECTKUX CTaHJAApTOB [OMYCTUMOCTU [0Ka3aTesJbCTB NPUBEJNO K TOMY, UTO OOBUHEHUS,
BIIOJIHE MpHUEMJIEMbIE JJIs «OOBIYHOTO» CyZa, B CyJZie C yYaCTHEM MPUCSKHBIX 3a4aCTYIO
«pacchllajvCcb» KaK KapTOYHbIM JOMHUK. U fes10 He B TOM, YTO pabOTHUKHU CJIe[CTBUS
Y IPOKYpPaTyphbl NPUBBIKJIA K 00BUHUTEJBHOMY YKJIOHY Cy/la UJIU ObLIM KaKHUMHU-TO peak-
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IIUOHHBIMU — GOJIBLIIMHCTBO U3 HUX COBEPLIEHHO UCKPEHHE 60PO0JIOCh C NPECTYMHOCTHIO.
Ho npu 3TOM OHHU CTOJIb e HENOCPeCTBEHHO NM0JIb30BaJIUCh ycmapesuwell meopuell doka-
3amesnbcms.

«CTaJio sCHO, — MULIET y4yacTHULA Tex cooblTui JI. M. KapHo30Ba, — 4TO HU CMeHa
MJIe0JIOTHMH, HU OCBOEHME HOBBIX HAaBBIKOB W INpOLEeAyp CaMHU MO cebe elle He 03HAYalOT
NO/IIMHHOW NepecTpPOMKU B chepe HCTULUH, TOCKOJbKY 8 om/auvue om KocMemuyeckol
nepecmpotiku pedopMmuposaHue kacaemcsi 0CHog8aHuli npagonoHumauus. OHU 06pasylT
6a30ByI0 CTPYKTYpPY HOPUAHAYECKOTO MNpodeccuoHaNn3Ma, 00/1aZalollyl0 HEBEPOSTHOU
MHEPLUOHHOCTbI0O U KOHCEPBATU3MOM M KOHCTHUTYUPYIOLIYI0 peaJbHYI0 AeSITeJbHOCTD,
KoTopas “He obpalljaeT BHUMaHUsA” HA HOBble MJI€0JIOTUYECKHe “yKpalleHus:” U 3aKOHO-
JlaTesibHble HOBeJuibl. [Ipensiaraemble mpeobpasoBaTensiMu GOpPMbI JesITEJIbHOCTU He
MOTYT ObITh B IPUHLIUIIE peaM30BaHbl 6e3 06ecneynBarIIMX UX CTPYKTYP OHMMaHUS.
IIpogpeccuoHanbHoe co3HaHue pucma OAHCHO ONUPAMbCST HA CO8PEeMeHHOoe npedcmas-
/seHue o npase» |22, c. 12].

K konuy 1995 roga cyaeoHas pedpopma B Poccuu, 1o cytu «3abykcoBasia». [IpakTrka
CyJla MPUCS>KHBIX OCTAaHOBWJIACh Ha JIeBATU peruoHax. Ha paccmoTrpenue 'ocyaapcTBeHHOM
JlyMbl IOCTYIIHJI YMEPEHHO-KOHCEPBATUBHbIN MPOEKT HOBOTO YT0JI0BHO-NPOLECCYaTbHOTO
Kozekca, a Otgen cynebHol pedopMbl U cyponpousBoAacTBa [1aBHoro [IpaBoBoro ynpas-
nenus llpesupenta Poccuiickoit @epepanyu 6611 JUKBUAKMpPOBaH. [loc/ieiHUM ycriexoM pe-
$OpMBI MOXKHO CUMTATh NPUHATHE Peflepa/IbHOr0 KOHCTUTYLIMOHHOTO 3aKoHa «0 cyze6HOU
cucteme Poccuiickoit ®@enepanumn» [4], KOHKpETU3UPYIOILETO KOHCTUTYLIMOHHBIE IOJIOXKe-
HUSA O IPUCSDKHBIX 3ace/iaTessIX U BBOJSAILET0 HHCTUTYT Mupogbix cydell. Ho pacnpocTpaHe-
HHe WUHCTUTYTA CyAa NPUCTHKHBIX GaKTUUYECKH OCTAaHOBHUJIOCh, 4 Ha BBeJleHHWe MHCTUTYTA
MUPOBBIX Cy/IEW TPOCTO He MpelycMaTPpUBaIOCh PUHAHCUPOBAHUSL.

OfHako, HECMOTpPS Ha TPYAHOCTH, UJeU CyZeOHOM pepOpMbl IPOJOJIKAKOT peasiu-
30BBIBAThCSl CUJIaMU 3aKOHOJaTeJslel, OpraHoB KOHCTUTYLLIMOHHOIO HaZJ30pa U 3ahHTepe-
COBAaHHOM OOLEeCTBEHHOCTBIO, @ TaKKe UCHOJIb3YIOTCS B Mpoliecce COIMMKEHUs1 3aKOHO/a-
TesibCcTB cTpad CHI'. B yacTtHOCTH, ewie B 1995 roay MmexxayHapo/iHOW paboyel rpymnmnou 6b11
NO/ATOTOBJIEH MPOEKT MO/IeJIbHOTO YTOJIOBHO-NIPOLIECCYa/IbHOTO KOJleKca AJ1sl TOCylapCTB —
ydyacTHUKOB CHI. OH 6bl1 npuHAT MexnapsiameHTckod Accambseeid CHI' 17 ¢eBpans
1996 roga [19]. HopMbl, BKJIIOYEHHbIE B 3TOT JOKYMEHT, NpeAycCMaTpPpUBAKOT MpoLecc
C y4yacTheM NPUCTKHBIX, COBPpEMEHHbIE HOPMBI JIONYCTHUMOCTHU J0KAa3aTeJNbCTB U Psj, Jpy-
rMX MHHOBALUH.

OfHako cienyeT, BepOSITHO, y4eCTb OJJUH BecbMa CyllecTBeHHbIM dakTop. «Koraa
JleJI0 JIOLJIO [0 peaji3aliiH, 0Ka3aJoCh, YTO MpPUBEP:KEeHLEB el pedpopMUpOBaAHHUSA
Hallleld ICTULHUU Cpely IOPUCTOB He TaK YK MHOro... CTajio o4eBUIHbIM, YTO YKOpPEHEH-
Hble B NpodecCHOHAJbHOM MbIIIJIEHUM Halllero coobliecTBa NpeJCTaBJeHUs O NpaBe
NPeNnsTCTBYIOT IJIyOOKOW Mpo6JsieMaTH3aI[UH «COI[UAJTUCTHYECKOr0 MPABOCYAUSI» U sIBJIS-
I0TCSI OCHOBHBIM TOPM030M pedopM... Oco3HaHHE 3TOr0 06CTOATENbCTBA IPUBOAUT K BbI-
BOJly, UTO OCYLeCTBJIeHUe Cy[ebHON pedOpMbl COCTOUT He CTOJIbKO B COYMHEHUHU U BBe-
JleHUY B JleliCTBUEe HOBBIX 3aKOHOB, B MaTepUaJbHO-TEXHUYECKOM ObOecriedueHUH BHOBb
CO3/l1aBaeMbIX HHCTUTYTOB, HO U — B MIEPBYIO oyepesb — B pedhopMmuposaHuu opudu4eckozo
MblUl/1eHUsl, NpoPeccUoOHAIbHO20 MeHmaaumema... Takoe NOHMMaHUe CUTyalluy 3acTaBU-
JIO BbIAEJIUTh pa3BUTHeE NPoPeCcCUOHANBbHOrO MbILLJIEHHUSI B 0c0O0e HampaBseHue paboT
no cysebHoi pedopme» [22, c. 6-7].

O60CcHOBBIBasi 3HaUYe€HHE «UHTEJJIEKTyaJlbHOro ¢akTopa» pedpopM, OTMETHUM, YTO
TEPMUH «IOPUANYECKOe MbIIlJIEHHUE» TOHUMAETCs 1aJIeKO He 0JIHO3HA4YHO [21; 26]. MbI ucxo-
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JIAM M3 TOTO, YTO MblUL/IEHUE MPAKMYemcsi OMHI00b He KaK Cy6seKmueHasi CnocObHOCmb 4es1o-
8eKa K «0yMAHUI», KOmOpasi U3MEHAemcs N0 YbeMy-1ubo Npou380JAbHOMY HCEAAHUIO.

[lo MHEHMIO HM3BECTHOTO CHelyaJicTa B 00JIaCTU CPAaBHUTEJIBHOI'O NpPaBOBeJEeHUs
Pene JlaBuzia, «<HOpMBbI NpaBa MOTYT MEHATbCA OT pocyepKa Iepa 3akoHogartesnd. Ho B HUX
Y HeMaJI0 TaKUX 3JIEMEHTOB, KOTOPble He MOTYT ObITh IPOU3BOJIBHO U3MEHEHBI, IIOCKOJIbKY
OHU TeCHeUIINM 06pa30M CBsSI3aHbl C Hallel IIMBUJIM3allMed U HAlllUM 00pa3oM MbIcJiei. 3a-
KOHOJaTe/Ib He MOXKeT BO3/JeCTBOBAThb HAa 3THU 3JIEMEHTHI, TOYHO TaK e KaK Ha Halll A3bIK
WJIM Hallly MaHepy pa3MbllLIATb» [9, c. 39]. MHaue roBops, MblulieHUe Xoms U 0cyujecmes-
emcsl 1I00bMU, HO UMeem 00BeKMUBHbIL Xapakmep, U mMacumab 8peMeHu, 8 KOmopoM MOKCHO
2080pumMb 06 U3MEHEeHUU MbIUWL/IEHUS], — 3MO0 UCMOPUYECKUU Macumab cMeHbl Ky 1bmyp.

B yacTHOCTH, Uccaenyda wpuavdeckoe MbluieHye, B. M. Po3uH npoBoauT aHanu3
npeo6pa3oBaHUK, IPOTUBOIIOCTABJAA ABA MOAXOAA K HUM: KaK K Op2aHU3AYUOHHbLIM pe-
WeHUsAM W KakK K MmodepHuzayuu: «B nepBoM ciy4yae 3¢pPeKT conuaibHOTO JeNCTBUA He-
3HauUMUTeJIeH, IOCKOJIbKY He 3ampa2usarmcsi 0CHO8Hble 2/1yOUHHble CMPYKMYpbl U npoyec-
Cbl cUCMeMbl, HA KOmopylo oKa3vleaemcsl go3delicmgue. Bo BTopoM ecTb HaZieX/Ja Ha pe-
abHBIN 3 deKT...» [21, c. 23]. K TakUM «rJlyGUHHBIM CTPYKTYpaM U Ipoljeccam», BO3/eHn-
CTBHUE HA KOTOpble MOXET 06ecneyuThb peasbHbli 3P EKT, OTHOCATCS, 10 €r0 MHEHHUIO,
«sI3bIK U OCHOBbI HOPHUAUYECKOTO MbIIJIEHUS», 3aKpeNJeHHble Pa3JIMYHbIMU MPAaBOBbIMU
IIKOJIaMH B IOHUMaHUHU CywHOCmu U npupodsl npasa. [1o0aToMy He06X0JUMO OTBETUTH Ha
BOIIPOC O NMPUPOJe NMpaBa U ero CBA3U C IOPUJUYECKUM MBbILIJIEHHEM U NIPAaBOCO3HAHUEM
[21, c. 23].

AHanv3 Hay4yHOU JMTepaTypbl CBUJAETEJNbCTBYET O BeCbMa LIMPOKOM JHala30He
OCHOBHBIX B3IJIAZI0B HCCJIeloBaTe/Iel Ha IPaBo.

Bo-nepBbIX, IpaBo NpeAcTaBJsseT CO60M COBOKYIHOCTb HOPM, pPeryJUPYOLUX 10-
BeJleHHe YeJI0BeKa B 001 eCTBe;

Bo-BTOpBIX, IpaBo — 3TO TPaJULIMHU U 00bIYaH, KOTOpbIe IPU3HAHBI IPHeMJIEMBIMU 60-
raMH Y, cJleJloBaTeJIbHO, YKa3bIBAIOT MYTh, KOTOPbIM YeJI0BEK MOXKET U JI0/DKEH C/1e/l0BaTh;

B-TPETBHUX, [IPABO - 3aKpellJIeHHas B HOpMax MyApPOCTb CTapeMIINH, KOTOpble y4aT
001 eNPUHATOMY CTaHAAPTy YeJ0BeYeCKOIo NOBeJeHUS;

B-4eTBePTHIX, IPABO NpesCTaBJseT CO60M OTKPBITYI0 dunocodpueil cucteMy NpUH-
LJMIIOB, BBIPAXKAKIUX CYLIHOCTh Belllel U N03TOMY MOBeJeHHe YesioBeKa JOJKHO cOorJia-
COBBIBAThCSl C HUMU;

B-IIATBIX, IPABO BBICTyNAeT KaK COBOKYIIHOCTb YCTAaHOBOK W NpeANMCaHUH, Cllesly-
IOLIMX U3 BEYHOI'0 U HEM3MEHHOTI'0 MOPaJIbHOTO KOJIEKCa;

B-LIECTbIX, IPABO €CTb COBOKYNHOCTb COTJIALIEHUHN MeX/y JII0JbMH B OJUTHUYECKU
OpPTraHU30BAaHHOM CO06LIeCTBE OTHOCUTEJBHO B3aUMOOTHOLIEHUHN JIPYT C IpyroM;

B-Ce/IbMbIX, IPABO BBICTYIAET KaK OTpakeHHe boxxeCTBEeHHOW BOJIM, yIpaBJsoLiel
BCcell BcesleHHOH, TpUyeM, OTpaXKeHUe TOU ee 4aCTH, KOTopas onpejeisgeT JO/LKHOe NToBe-
JleHre, aZipecoBaHHOe JIIO/ASAM B KauyeCTBe IPUHIIMIIOB MOPaJIv, HPaBCTBEHHOCTH;

B-BOCbMBIX, [IPaBO NpeJCTaBJseT CO60M COBOKYNHOCTb KOMaH/, HE3aBUCUMOM BJIa-
CTH B IIOJIMTUYECKH OPraHM30BaHHOM 001 eCTBe, KOTOpbIe YKa3blBalOT HA TO, KaK CJeAyeT
BECTHU cebs1 IpyT C pyroMm;

B-/I€BATHIX, IPABO €CTh CUCTEMA NpeANUCAHUN, OTKPBIThIX YEJI0BEYECKUM OIBITOM,
3aKJII0YarLasacad B cB0oOOJe peaju3allMyd CBOUX HMHAMBHUAYAJIbHBIX MHTEPECOB, OTpaHU-
YeHHbIX JIUIb UHTEpPeCcaMH U BoJiel APYTUX YYaCTHUKOB OTHOLIEHUH;

B-/1€CATBIX, IPaBO — COBOKYITHOCTb NPUHIIUIIOB, OTKPBITHIX puiocodrer U feTallb-
HO pa3paboTaHHbIX HAYYHBIMU TPY/JaMHU IOPUCTOB M UX PeLIeHUSMHU 110 KOHKPETHBIM Jie-
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JlaM, KOTOpas yKa3blBaeT Ha TO, UTO BOJIF YeJIOBeKa JI0JPKHA COOTBETCTBOBAThH U COTJIACO-
BbIBATbCA C MHTEpeCcaMHu APYTrHUx JIUL;

B-OJJMHHA/JLAThIX, IPaBO — CBOJ, IIPaBMUJI, HAJIO)KEHHbIX Ha UH/AUBU/IOB I'OCIIO/CTBY-
IOLUM (JJOMUHUPYIOLIUM ) KJIACCOM;

B-/IBEHaJlaThIX, [IPaBO - MpaBUJIa NOBEJEHHS, OCHOBAaHHble HAa 3KOHOMHYECKHUX
Y COLIMAJIbHBbIX 3aKOHAX, BbISIBJIEHHBIX B X0/le HAa0JII0eHUs, C y4eTOM B3aMMOOTHOIIEHUH
YeJIOBeKa M 0011eCcTBa U BbIPaXKeHHBIX B IPeJNIUCAHUAX, PerJaMeHTUPYIOLUX TO, 4YTO J03-
BOJIEHO YeJIOBEKY, a 4TO HeT [27, c. 25-30].

Hay4yHo-ucciefoBaTenbckass NpakTHUKa y6exJaeT, YTO B OCHOBAaHUHU KaX/I0ro U3 Ie-
pe4MCIeHHBIX NTOAXO0A0B K BblJIeJIEHHIO CYLHOCTH NpaBa 0OHApPY>XMUBaAeTCs KaKasA-TO IepBo-
Haya/IbHasl OCHOBA: BOJISl, CB000/a, MOpaJib, 0ObIYaH, TPAaAUILIMY, ONBIT U T. 1. B TO ke BpeMs,
BCe yKa3aHHble B3TJIA[bl MOXKHO CTPYIIIAPOBATh B UCTOPUYECKHU CJIOXKUBILKECS MPAaBOBbIE
ILKOJIbI, IPOBECTH KJIACCUPHUKALHMIO 110 6a30BbIM MO3ULHUAM U, KOHEYHO, OCYIleCTBUTb UHbIE
MeTO/Ibl HAay4YHOT0 aHa/1M3a U cuHTe3a. [IpescTaBiiseTcs, 4T0 NOA0OHBIN NYTh XOTH U ABJAET-
¢ 3QPeKTUBHBIM, 0COOEHHO B JAWAAKTHYECKOM, Y4eOHOM IIaHe, HO BCe e He NPOsICHAET
BCero 60raTcTBa MbICJIHY [0 TOBOAY CYLIHOCTH, IpeJHa3HayeHus, IpUpo/bl ipaBa. Hanpumep,
P. [layHz cBOAUT BCe epeyrcieHHble U/er K YeTbIpeM NO3ULUSM.

Ilepsas rnacut, 4TO NPABO CyLeCTBYeT JIMIIb A/ NOALEpXKAHUA MUpPa B 06LecTBe
IpU JH0OBIX 06CTOATENBCTBAX U JII0O0U 1jeHOo#. Ocy1ecTBIsAA 3Ty Lieslb, IPaBO UTHOPUPY-
eT Jpyrue UHAMBHUAYaJbHbIe UHTEpPeChbl U COLlMaJbHble NOTpPeOHOCTU. [Ipu foCTHXKEeHHUH
JlAaHHOU LieJIM 0THa/laeT U He06X0AUMOCTD B IIpaBe, HACTYNaeT ero KOHell.

Bmopas wpes cocTouT B TOM, YTO NpaBO NpeJCcTaBasseT cO60U cnocob noAmepk u-
BaTb COLIMAJIBHBIM CTaTyC-KBO (status quo). CymiHOCTb IpaBa COCTOUT B TOM, YTO OHO
obecrieyrBaeT COXPAaHHOCTb COLUAJbHBIX MHCTUTYTOB, MO3BOJISIOIIUX YeJOBEKY MMEThb
CBOIO IYEHKY B 0011leCTBe U u36eraTb CTOJIKHOBEHHUA C PYTUMHU UHAMBUYYMaMU.

Tpembs mo3unya CBOAUT NPAaBO K OXpaHe eCTeCTBEHHBIX NpaB. [IpaBo cyuecTByeT
JIUILIB AJIS TOT0, YTOOBI OXPAHATh 3TH NpaBa U N03BOJIATb 3QPEKTUBHO UX OCYLECTBIATD.
[Ipy 3TOM He MOXeT ObITb U peYH 0 KAKUX-TO UX OTPaHUYEHHUSX.

Yemeepmas ujes COCTOUT B TOM, YTO NPABO CYLeCTBYET JIMLIb JAJI1 TOTO U CBOJAUT-
Cl K TOMy, 4YTOOBbI IPOBO3IJalllaTh U pa3peliaTb MaKCUMaJbHOE CaMOYTBepXKAeHUe JINY-
HoCTHU [27, c. 30-47].

Corsnamasicb B LieJIOM C HU3JIO)KEHHOU (hu/10c0CcKoll TPaKTOBKOM MPUPOABI MpaBa,
He06X0JMMO 0C000 NMOAYEPKHYTh, YTO OHA elle TpebyeT paclinPPOBKU U KOHKpeTHU3aL MU
Ha npedMemHoM yposHe NPaBOBeLueCcKOro paccMoTpeHHUs. Tak, XOTs ICUX0JIOTUYECKOH LIKO-
JIOM ¥ IPU3HAETCS, YTO «KOI'/a ellle OTCYTCTBYET MOJIOKUTEIbHOE MPaBO», OHO «KUBET B Jy-
me» B popMe 3MOLUOHANBbHBIX (paHTa3Ul, UM IPOEKTUPOBAHHBIX, U/€0JIOTUYECKUX BeJIU-
YMH, 3TO yTBEPK/leHUe He CHUMaeT Npo6JieMbl IPaBONIOHUMAaHHS, a, HAIPOTUB, JIMILIb YKa3bl-
BaeT Ha ee 3HAYUMOCTh. [[py3HaHMe OTCYTCTBHA ONOCPELOBAHUSA MIOHATHEM — TOXe dpopMa
npaBonOHMMaHUsA. COBCeM HMHblE UCTOJIKOBaHUS MpeAJaraloTcs B COLHMOJIOTUYECKOW, mpar-
MaTHU4YECKOW, MHCTUTYLIMOHAJIBbHOU, COJTUAAPUCTCKOU, TEOJIOTUYECKON U JPYTUX TPAKTOB-
KaxX IpaBOCO3HAHMs, a Yepes3 Hero — NpUpo/bl pasa. Jyig 10pUuAu4ecKor TeOpUH pelleHre
npo6/ieM NPaBONOHMMAaHUS BaXKHO, IPeX/e BCero, HIOTOMy, 4TO 6€3 Hero HEBO3MOXKHO fC-
HOe U OTYeT/IMBOEe BUJIeHHEe NPaBOBOW peajibHOCTH, YCMOTpPEHHE CYLIHOCTU mpaBa, pop-
MyJIMpOBaHHUE U pa3BepThIBaHUE ero NOHATHS.

C TOYKM 3peHus] TPaJULUOHHOIO0 OTEeYeCTBEHHOr0 NPaBOBeJleHUsl «IIpaBo MpH ca-
MOW 3JIeMeHTapHOM, CTPOTO IOPUJUYECKON XapaKTepUCTHUKe — 3TO KPpUTepUH “ropuaude-
CKOU IpaBOMEPHOCTH”, OCHOBAHHE U CBU/I€TEIbCTBO, CBOEr0 po/ia COLlMa/IbHbIM 3HAK TOTO,
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YTO KaXKJ bl U3 HAC 8npase Uin He npase 4To-TO JieaTh, KaK-TO NOCTynaThb. Elje o cyx-
JIeHUsIM JIpeBHEPUMCKUX IOpUCTOB (omnpenesneHue llesnbca), npaBo, 6yAy4d HayKoH o [06-
pe U cIpaBeAJIMBOCTH, IPHU3BAHO OBITb OCHOBAaHUEM JJIl OTJIMYUU [J03BOJIEHHOTO U He-
JlO3BOJIEHHOTO» [6, C. 4].

['ocriofcTBOBaBIIMM B COBETCKOM IIpaBOBeZleHMH HOPMATHUBU3M CBOJUJ UCKOMBIN
KpUTEpUH I0pUANYECKON TPAaBOMEPHOCTH K BO3BeJJeHHOM B 3aKOH BOJIe, KaK CUCTeMe Ipa-
BOBBIX «KHOPM, BbIPaXX€HHBIX B 3aKOHAX, UHBIX NPU3HABAEMbIX 20CY0apCcmEoM UCTOYHUKAX»
[7,c.123; 11, c. 80]. OgHaKO B CUTyal|MU CTAaHOBJIEHUSI HOBbIX 0011€CTBEHHBIX OTHOLIEHUM
TpeboBaHU4 Jleza1u3ayuu (MIpU3HAHUSA TOCYAAPCTBOM) U iecumumu3ayuu (MpU3HAHUS CO-
OTBETCTBYIOIUMH NPaBy) HOPM, PeryJUpYOLMX 3TU OTHOIIEHHS, MOT'YT He COBNAZJaTh.
B faHHOM ciiy4ae M0OKHO corsiacuTbes ¢ M. 0. MU3y/IMHBIM, OJIaraloliM, 4YTO «roCcyZap-
CTBO He CTOJIbKO BO3BOJAMT NPAaBO B HOPMAaTUBHOCTb, CKOJIbKO CaMO HYXX/JJaeTCd B IpaBe
Kak TakoBoM» [17, c. 132], u6o «['ocyapcTBO M MpaBO TECHO B3aWMMOCBs3aHbl, B3AUMHO
00yC/JI0BJIMBAIOT JpPYr ApPYyra, He CyLlecTBYHOT paszesibHo. ['ocyapcTBO ycTaHaBJIWBAeT
IIpaBOBble HOPMBI U 06ecliedruBaeT UX UCIIOJHEHMe, IPABO XKe 3aKpeIvIsieT CTPYKTypy roc-
yAApCTBa, ero GpyHKIMH, KOMIETEeHIMI0 U TeM CaMblM BHOCUT YETKYIO ONpeJesIeHHOCTh
B OCYIL[ECTBJIEHUE TOCY/JapCTBOM MOJUTHUYECKOU BjaacTu» [11, c. 29-30].

Be3ycs10BHO, A/151 BONIPOCOB IpaBONpUMeHEeHUs BeCbMa NP061eMaTUYHO NpesCTaB-
JIATh NPAaBO CYLIEeCTBYOUIMM «/Jl0» FOCYAapCTBEHHOIr0 Npu3HaHus. Hanpumep, obpaiasce
B Cy/i, CTOPOHBI alleJUIMPYIOT K NpaBy He KakK K gusocodckoll cnpasedsusocmu, a JHIb
K TOMY IIpaBy, KOTOpO€e «II03UTUBHO» BbIPAXXEHO B HOpMax, 0QUIMaJIbHO IPU3HaBaeMbIX
Cy/ZleOHOM BJIACThIO KaK COCTaBHOM YaCThI0 BJIACTU FOCYJapCTBEHHOM.

OnHako, oTMe4Yasd 3HAaYMMOCTb CaMOro ¢akTa rocyJapCTBEHHOrO NpPU3HAHUA Ka-
KOM-JIMO60 HOPMBI, — B YaCTHOCTH, B JieATeJIbHOCTU 3aKOHOAaTeJisl, — He06X0MMO NPOSICHUTh
BOIIPOC O MPUPO/ie NpaBa. fBJseTcs JiM 3aKOHOaTe b a0COI0THO CBOOOAHBIM B «kKOHCTPYH-
pOBaHMU» HOPM 3aKOHa, WJIM CYLEeCTByeT HeKoe MpPaBo, KOTOPOe OH He MOoJtem He NpH-
3HaTb? [IpeacTaBiseTcs M «Cco3[4aHUe NpaBa» aKTOM YUCTO MOJUTUYECKUM — WUJIM TOCY-
ZlapCTBO He TOJIBKO B JIMLe Cy/bU WJIM YUHOBHUKA, HO U B JIMLe 3aKOHOZATeJIs JeCTBYeT
B NpPaBOBbIX paMKax? OcCyllecTBJSeTCA JM «Cy[elcKoe YCMOTpeHue» B YCJIOBUSAX KOH-
bJyiMKTa, Npo6EJbHOCTU MJIU UHOW HEOJHO3HAaYHOCTH IOJBeJleHUs 110/, HOPMY NPOU3BO-
JIOM — WJIH CyZAbA MOXeT aleJ/IMpoBaTh K KAaKOMY-TO [IpaBy, CyLeCTBYIOLIeMy IOMUMO 3a-
koHa? KakoBa npypo/ia HOpMaTHBHOIO TOJIKOBAHMUS, JaBaeMOT0 OPraHOM KOHCTUTYLIMOH-
HOI'0 Ha/I30pa: eCJIU CoJiep>KaHHe IIPaBOBOW HOPMBI 3aKJIIDYEHO He TOJIBKO B ee TEeKCTe, TO
OTKYy/ia OHO «U3BJI€KaeTCsA» JieraJbHbIM UHTEePIpeTaTopoM?

[IpyHIMNMANIBbHO 3HAYUMBIM MOMEHTOM, Ha KOTOPbIM yKa3blBalOT MOCTABJIEHHbIE
BOIIPOCHI, fIBJAETCA CBA3b NPUPOABI NpaBa C (PEHOMEHOM NpA8OCO3HAHUS, VWCXOLHBIM
IYHKTOM KOTOPOTO CAYXHUT NpagonoHumaHue. U mo3ToMy BcsiKash TPaKTOBKA NPUPO/JbI
IIpaBa B HauboJiee CylLleCTBEHHbIX CBOMX aCleKTax OKa3blBaeTCs B MPAMOU 3aBUCUMOCTH
OT Jexalled B ee QyHJAMeHTe KOHYenyuu npagsonoHuMavus. IMeHHO Ha Hee — KakK Ha
«JJOKTPUHY», IOHUMAeMyl0 HEKOTOPbIMU IpaBOBeZlaMU OJHUM U3 UCTOYHHUKOB INpPaBa, —
Y OPUEHTUPYIOTCH 3aKOHOZATEJIb, Cy/ibs, OPraH KOHCTUTYLIMOHHOI'O Ha/i30pa B Nepevyuc-
JIEHHBIX BblllIe MPOo6JeEMHBIX CUTyalusx [15, c. 36].
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At the same time, replacing laws by itself is not capable of restructuring existing sys-
tems of activity. Innovations in legal regulation - like perhaps in no other area - have met
resistance due to the human factor. After all, in order for laws to be carried out “automati-
cally,” as in countries with a developed political and legal culture, legal ideas must become
a “natural” background of public life. And this is possible only in conditions where law-
abidingness is based on a developed legal consciousness. If the language of law has not yet
become native to citizens, the standard of “correct” legal consciousness that determines the
level of political and legal culture of society, it is replaced by the professional consciousness
of lawyers. Moreover, not only the legal consciousness of individual outstanding representa-
tives of the legal profession, but a certain normal averaged consciousness of professionals,
reproduced by the entire “legal workshop” and brought by it to social institutions [15, p. 25].

[t turned out that the main problem is in the organization of thinking of the lawyers
themselves. Even if we do not take the tragic history of jurisprudence in the USSR after the
October Revolution and the expulsion from practice and theory of the very Idea of Law
(due to attempts to turn justice into a weapon of struggle for one of the classes), the ques-
tion remains - to what extent and how is it possible for the formation of the legal structure
of society in the Soviet Union, how should jurisprudence be structured to achieve this?
Many lawyers wrote about this, including S.V. Popov and P.G. Shchedrovitsky, the organiz-
ers of one of the first conferences in the Soviet Union dedicated to the problems of legal
methodology [16].

Considering the “ghost of answers wandering in discussions” to be a fairly accurate
reflection of the views that have developed in the legal community regarding the questions
posed, S.V. Popov and P.G. Shchedrovitsky believe that “the current state of legal thinking,
accustomed to justifying, interpreting and executing decrees that lie outside any idea of
law, is unlikely to allow this to be done” (i.e., to find the necessary answers). From here, in
their opinion, “the only conclusion suggests itself is that a radical rethinking of the basic
categories and concepts of law and jurisprudence is necessary, while the main task is the
formation of thinking capable of comprehending and legally formalizing the processes tak-
ing place in the country” [16, p. 2].

One of the thoughtful attempts to reform the sphere of law in the post-Soviet space
is associated with the development and implementation of the “Concept of Judicial Re-
form”, approved by the Supreme Council of the Russian Federation on October 24, 1991
[13]. Perhaps the most striking element of the Concept was the idea of reviving a jury trial
in Russia, operating on the basis of genuine competition. The authors of the Concept man-
aged to achieve this by introducing the necessary amendments to the Constitution of the
RSFSR of 1978 [3] and the Criminal Procedure Code of the RSFSR [2], and at the end of
1993, the first hearing of the case with the participation of a jury took place in Saratov [10,
p. . 50-58; 14; 18, p. 94-97; 22; 23; 24]. In the Constitution of the Russian Federation of
1993, jury trials are directly related to Art. 20 Part 2 and Art. 123 hours 4 [1; 12].

The introduction of such an institution became a touchstone for the competence of
not only judges, but also prosecutors, investigators, and the entire law enforcement system.
The implementation - not at the level of declarations, but in practice - of judicial reform
has put forward increased demands on legal professionalism. Suffice it to say that the real
observance of the principle of the presumption of innocence and the application of more
stringent standards of admissibility of evidence led to the fact that charges that were quite
acceptable in a “regular” court often “collapsed” like a house of cards in a jury trial. And the
point is not that the investigators and prosecutors were accustomed to the accusatory bias
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of the court or were somehow reactionary — most of them fought crime quite sincerely. But
at the same time, they just as directly used the outdated theory of evidence.

“It became clear,” writes L.M. Karnozova, a participant in those events, “that neither
a change of ideology, nor the development of new skills and procedures in themselves does
not mean a genuine restructuring in the field of justice, since, unlike cosmetic restructur-
ing, reform concerns the foundations of legal understanding. They form the basic structure
of legal professionalism, which has incredible inertia and conservatism and constitutes real
activity, which “does not pay attention” to new ideological “decorations” and legislative in-
novations. The forms of activity proposed by transformers cannot, in principle, be realized
without the structures of understanding that provide them. The professional consciousness
of a lawyer should be based on the modern idea of law” [22, p. 12].

By the end of 1995, judicial reform in Russia had essentially stalled. The practice of
jury trials stopped in nine regions. A moderately conservative draft of the new Criminal
Procedure Code was submitted to the State Duma for consideration, and the Department of
Judicial Reform and Legal Procedure of the Main Legal Directorate of the President of the
Russian Federation was liquidated. The latest success of the reform can be considered the
adoption of the Federal Constitutional Law “On the Judicial System of the Russian Fe tion of
justices of the peace. But the spread of the institution of jury trials actually stopped, and
there was simply no funding provided for the introduction of the institution of justices of
the peace.

However, despite the difficulties, ideas for judicial reform continue to be imple-
mented by legislators, constitutional oversight bodies and the interested public, and are
also used in the process of harmonizing the legislation of the CIS countries. In particular,
back in 1995, an international working group prepared a draft model criminal procedure
code for the CIS member states. It was adopted by the CIS Interparliamentary Assembly on
February 17, 1996 [19]. The standards included in this document provide for jury trials,
modern standards of admissibility of evidence, and a number of other innovations.

In 1995, an international working group created and then adopted by the CIS Inter-
parliamentary Assembly on February 17, 1996, a draft model criminal procedure code for
the CIS member states. This document provides not only for the jury process itself, but also
for the rules of admissibility of evidence, as well as a number of other innovations.

However, one very significant factor should probably be taken into account. “When
it came to implementation, it turned out that there were not so many adherents of the ideas
of reforming our justice among lawyers... It became obvious that the ideas about law rooted
in the professional thinking of our community prevent a deep problematization of “socialist
justice” and are the main brake on reforms... Awareness of this circumstances leads to the
conclusion that the implementation of judicial reform consists not so much in the creation
and implementation of new laws, in the material and technical support of newly created
institutions, but also - first of all - in reforming legal thinking, professional mentality... This
understanding of the situation forced us to highlight the development of professional
thinking as a special area of work on judicial reform” [22, p. 6-7].

Justifying the importance of the “intellectual factor” of reforms, we note that the
term “legal thinking” is not understood unambiguously [21; 26]. We proceed from the fact
that thinking is not interpreted as a person’s subjective ability to “think,” which changes
according to someone’s arbitrary desire. According to the famous specialist in the field of
comparative law Rene David, “rules of law can change with the stroke of the legislator’s
pen. But they also contain many elements that cannot be arbitrarily changed, since they are
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closely connected with our civilization and our way of thinking. The legislator cannot influ-
ence these elements, just like our language or our manner of thinking" [9, p. 39]. In other
words, although thinking is carried out by people, it has an objective nature, and the time
scale in which we can talk about a change in thinking is the historical scale of the change of
cultures.

In particular, exploring legal thinking, V. M. Rozin analyzes transformations, con-
trasting two approaches to them: as organizational decisions and as modernization: “In the
first case, the effect of social action is insignificant, since the basic deep structures and pro-
cesses of the system are not affected, which is affected. In the second there is hope for a re-
al effect...” [21, p. 23]. Such “deep structures and processes”, the influence on which can
provide a real effect, include, in his opinion, “the language and foundations of legal think-
ing”, enshrined by various legal schools in understanding the essence and nature of law.
Therefore, it is necessary to answer the question about the nature of law and its connection
with legal thinking and legal consciousness [21, p. 23].

Analysis of scientific literature indicates a very wide range of basic views of re-
searchers on law.

Firstly, law is a set of norms governing human behavior in society;

secondly, law is the traditions and customs that are recognized as acceptable by the
gods and therefore indicate the path that a person can and should follow;

third, law is the normative wisdom of elders who teach the generally accepted
standard of human behavior;

fourthly, law is a system of principles discovered by philosophy that express the es-
sence of things and therefore human behavior must be consistent with them;

fifthly, law acts as a set of guidelines and regulations following from an eternal and
unchanging moral code;

sixth, law is a set of agreements between people in a politically organized communi-
ty regarding relationships with each other;

seventhly, law acts as a reflection of the Divine will that governs the entire Universe,
moreover, a reflection of that part of it that determines proper behavior addressed to peo-
ple as principles of morality;

eighth, law is a set of commands of independent authority in a politically organized
society that indicate how to behave with each other;

ninth, law is a system of prescriptions discovered by human experience, which con-
sists in the freedom to realize one’s individual interests, limited only by the interests and
will of other participants in the relationship;

tenth, law is a set of principles discovered by philosophy and developed in detail by
the scientific works of lawyers and their decisions on specific cases, which indicates that
the will of a person must correspond and be consistent with the interests of other persons;

eleventh, law is a set of rules imposed on individuals by the ruling (dominant) class;

twelfth, law - rules of behavior based on economic and social laws identified during
observation, taking into account the relationship between man and society and expressed
in regulations regulating what is allowed to a person and what is not [27, p. 25-30].

Scientific research practice convinces that at the basis of each of the listed ap-
proaches to identifying the essence of law, some initial basis is found: will, freedom, morali-
ty, customs, traditions, experience, etc. At the same time, all of these views can be grouped
into historically established legal schools, to carry out a classification according to basic
positions and, of course, to implement other methods of scientific analysis and synthesis. It
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seems that although such a path is effective, especially in the didactic and educational
terms, it still does not clarify the entire wealth of thought about the essence, purpose, and
nature of law.

For example, R. Pound reduces all the listed ideas to four positions.

The first states that law exists only to maintain peace in society under any circum-
stances and at any cost. In pursuing this goal, law ignores other individual interests and so-
cial needs. When this goal is achieved, the need for law disappears, and its end comes.

The second idea is that law is a way of maintaining the social status quo. The essence
of law is that it ensures the safety of social institutions that allow a person to have his own
cell in society and avoid collisions with other individuals.

The third position reduces law to the protection of natural rights. Law exists only to
protect these rights and enable them to be effectively exercised. At the same time, there can
be no talk of any restrictions.

The fourth idea is that law exists only for this purpose and boils down to proclaim-
ing and allowing the maximum self-affirmation of the individual [27, p. 30-47].

While generally agreeing with the stated philosophical interpretation of the nature
of law, it is necessary to especially emphasize that it still requires decoding and concretiza-
tion at the substantive level of legal consideration. Thus, although the psychological school
recognizes that “when there is still no positive law,” it “lives in the soul” in the form of emo-
tional fantasies, or projected, ideological values, this statement does not remove the prob-
lem of legal understanding, but, on the contrary, only indicates its significance. Recognizing
the absence of mediation by a concept is also a form of legal understanding. Completely dif-
ferent interpretations are offered in sociological, pragmatic, institutional, solidaristic, theo-
logical and other interpretations of legal consciousness, and through it - the nature of law.
For legal theory, solving problems of legal understanding is important, first of all, because
without it a clear and distinct vision of legal reality, understanding the essence of law, for-
mulating and developing its concept is impossible.

From the point of view of traditional Russian jurisprudence, “law, with its most ele-
mentary, strictly legal characteristics, is a criterion of “legal legitimacy”, a basis and evi-
dence, a kind of social sign that each of us has the right or does not have the right to do
something, to act somehow. Even according to the judgments of ancient Roman jurists
(Celsus’s definition), law, being the science of goodness and justice, is intended to be the
basis for the differences between what is permitted and what is not permitted” [6, p. 4].

The normativism that prevailed in Soviet jurisprudence reduced the desired criteri-
on of legal legitimacy to the will elevated to law, as a system of legal “norms expressed in
laws and other sources recognized by the state” [7, p. 123; 11, p. 80]. However, in the situa-
tion of the formation of new social relations, the requirements for legalization (recognition
by the state) and legitimization (recognition as consistent with the law) of the norms gov-
erning these relations may not coincide. In this case, one can agree with M. Yu. Mizulin, who
believes that “the state does not so much elevate law to normativity as it itself needs law as
such” [17, p. 132], because “The state and law are closely interconnected, mutually condi-
tion each other, and do not exist separately. The state establishes legal norms and ensures
their implementation, while the law establishes the structure of the state, its functions,
competence and thereby brings clear certainty to the exercise of political power by the
state” [11, p. 29-30].

Of course, for issues of law enforcement, it is very problematic to represent the law
as existing “before” state recognition. For example, when going to court, the parties appeal
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to the law not as philosophical justice, but only to the law that is “positively” expressed in
norms officially recognized by the judiciary as an integral part of state power.

However, noting the significance of the very fact of state recognition of any norm, in
particular in the activities of the legislator, it is necessary to clarify the issue of the nature
of law. Is the legislator absolutely free to “construct” the norms of the law, or is there some
kind of right that he cannot but recognize? Does the “creation of law” seem to be a purely
political act - or does the state, not only in the person of a judge or official, but also in the
person of a legislator, act within a legal framework? Is “judicial discretion” exercised in
conditions of conflict, lacunae or other ambiguity in subsuming the norm by arbitrariness -
or can the judge appeal to some kind of right that exists outside of the law? What is the na-
ture of the normative interpretation given by the body of constitutional supervision: if the
content of a legal norm is contained not only in its text, then where is it “extracted” by the
legal interpreter?

The fundamentally significant point that the questions posed indicate is the connec-
tion between the nature of law and the phenomenon of legal consciousness, the starting
point of which is legal understanding. And therefore, any interpretation of the nature of law
in its most essential aspects turns out to be directly dependent on the concept of legal un-
derstanding that lies at its foundation. It is on it - as a “doctrine”, understood by some ju-
rists as one of the sources of law - that the legislator, judge, and constitutional review body
focus on in the problematic situations listed above [15, p. 36].
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