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BCTyl’lI/lTeJ'II)HOQ CJIOBO

VYBaxkaemble uuTarenu! Bamemy BHHMaHWIO Tnpeniaraercs
cOOpHHUK CTaTel y4acTHUKOB HAYYHBIX MEPOIPHUATHH, MPOBEAEHHBIX
noj arujgoi IlecThix MEXAYHAPOJIHBIX TEOPETHUKO-TIPABOBBIX YTCHUH
umenu mpodeccopa H. A. [IesiHoBa B HOoss0pe — mekabpe 2024 roxa:
MexayHapogHOH Hay4yHO-TeopeTHYeckod KoHgpepeHuun «['ocyaap-
CTBEHHO-TIPaBOBAs JEWCTBUTENBHOCTD: PEANMH HACTOSIIETO M CTpare-
run Oynymiero» (01 wosiOpst 2024 r.), Beepoccuiickoit cTyaeHYecKOM
Hay4YHO-TIPaKTU4eCKOi KoH(pepeHunn «HapoaHoe enMHCTBO KaKk OCHOBA
pa3BUTHsSI  TOCYJAPCTBEHHO-NPABOBBIX HMHCTHUTYTOB» (09  HOSOps
2024 r.), BcepoccHiickoro Hay4YHO-METOJUYECKOr0 KPYTJIOro CToJa
«lOpunnueckas Hayka M 00pa3oBaHME B 3MOXY IepeMen» (28 Hos0ps
2024 r.). Iupora MOJHATHIX B MEPONPUSATHAX AKTYaIbHBIX MpoOIeM
COBPEMEHHOCTH TOpPaKaeT, OXBAThIBas caMble pa3iuyuHble cepbl ooIe-
CTBEHHOM XU3HU.

[Mamsate o Gonpmiom YenoBeke, YuuTene W BBIAAIOLIEMCS TEO-
peTtrke rocynapcTBa W mpaBa u3 Boctounoit Cubupu — mpodeccope
Hukomae Anpapeesude I[IbsiHOBE OCTa€TCS CHIBHBIM OOBEIMHSIONIUM
HayaloM Ui aKaJleMHYeCKOH, MPO(QEeCcCHOHAIBHOW M CTYAEHYECKOH
0OIIeCTBEHHOCTH, MNPEACTaBICHHOW B UTEHMSX HCCIENOBATENsIMH W3
Poccuiickoii denepanuu, Kuratickoit Haponnoii Pecniyonvku, Pecny6-
muku bemapyce u Peciyonmkn Y30ekucTaH,

st 6onee ynoOHOT0 MCIOIB30BAHMUS BCE MaTepHalibl COOpPHUKA
pacnpezeneHsl o TpEM paszziesiaM, MepBbIe 1Ba U3 KOTOPHIX BKIIIOYAIOT
paboThl «B3pOCIBIX» HCCIENOBATENCH, a 3aBepIIAIONINNA — PE3yJIbTaThI
HaYYHBIX M3bICKAaHUN aCIIUPAHTOB U CTYACHTOB BYy30B.

Oprkomuret IIlecThIX TEOPETUKO-IPABOBBIX UTCHHUM BBIPAXKAET
WCKPEHHIOI 0JIarofapHoCcTh MeXperuoHaIbHOW acCOLUAIUN TEOPETH-
KOB I'OCYJapCTBa M IpaBa M CKOPOUT O CKOPOIOCTHKHON KOHUUHE €€
IIpe3nnenra — NOKTOpa IOPUANIECKUX HayK, podeccopa Ceprest Anek-
canapouua Komapoma, Ojaromaps JAeSTEIbHONH OpraHW3allMOHHOMN
MoJIEPAKKE KOTOPOTO MPOEKT NMPOJOHKAET )KUTh M pa3BUBATHCS.

C yBaskeHHeM U HA/IEXKI0H HA COTPYAHUYECTBO,
oprkoMurteT IlecThbIX TEOPETUKO-NIPABOBBIX YUTEHUI HMEHU
npodeccopa H. A. IIbsiHoBa



|. OBIIETEOPETUYECKHUE
ITPABOBBIE NCCJIEAOBAHUA

T'puzopuit Anexceeeuu Bacuneeuu”™

IOPUINYECKAS HAYKA: OTPAKEHUE JTEMCTBUTEJIb-
HOCTHU U HATIPABJIEHUA PAZBUTUSA

Cmamps nocesuena paccmMomperuro 80npocd O COCMOSHUU
IOPUOUYECKOU HAYKU U OCHOBHbIM HANPABNEHUSIM ee PAa3eumusi Ha CO-
epemenHom smane. AKYeHMUpPOBAHO BHUMAHUE HA HAAUYUU HAYYHO2O
NOMEHYUANA, CNOCOOH020 COeamb HAYUOHATLHYIO NPABOBYIO CUCHEMY
ewe bonee ahekmusnoll, covemarowen yuem O0CmUICeHUll 3apyoesic-
HOU HAYKU U COOCMBEHHbIX HAYUOHAIbHBIX uhmepecos. Tloduepkiymo,
Umo 10pUOUYECcKas HAyKa 3a0eticmeo8ana 6 pPeanu3ayuu HeCKOJIbKUX
DYHKYUL: HOPMOMBOPHECKOU, UOCONOSUHECKOU, BOCRUMAMENbHOU U
00pazosamenvHoll.

Knrwouesvie cnosa: opuduueckas nayka, QyHKyuy opuoudecKoll
HAyKU, aKmyanbHble HANPAGIeHUs. PA36UMUSL HAYKU.

LEGAL SCIENCE: REFLECTION OF REALITY AND
DIRECTIONS OF DEVELOPMENT

The article is devoted to the consideration of the state of legal
science and the main directions of its development at the present stage.
Attention is emphasized on the availability of scientific potential capa-
ble of making the national legal system even more effective, combining
the account of achievements of foreign science and its own national in-
terests. It is emphasized that the legal science is involved in the realiza-
tion of several functions: rule-making, ideological, upbringing and edu-
cational.

‘Tpuropuii AsexceeBuu BacuieBu4, 3aBenyromuii kadeapsl KOHCTUTYLIHOHHOTO
mpaBa, JOKTOp IOpUAMYECKHX Hayk, mpodeccop, benmopycckuii rocymapcTBeHHBII
YHUBEPCHUTET, IopHandIecKuil Gpakynpret (r. MuHck, Peciybnuka Berapycs)

Grigory Alekseevich Vasilevich, Head of the Department of Constitutional Law,
Doctor of Law, Professor, Belarusian State University, Faculty of Law (Minsk, Republic
of Belarus)
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B nocnegnue pecATuneTus NpoMCXOIWIO TWHAMUYHOE pa3BU-
THE IOpUIUIecKor Haykn. KoHedHo, ObUTH TTepHoIbl 0CO00H aKTHBU3A-
LMY Hay4HbIX uccinenoBaHuid. Hampumep, B mpeniBepuu MOATOTOBKU
KpPYMHBIX aKTOB 3aKOHOJATEIbCTBA, TAKUX KaK KOJIEKCHI, IPUHATHE HO-
Boit Koncrurynmu bemapycu B 1994 rony nnm BHECeHHE B Hee U3MEHE-
HUAU ¥ gonoiHeHuH. OJHAKO HUKOTIA IOpHIMYECKas HayKa HE CTOsIIa
Ha MeECTa, BCErAa HaXOJWIOCh MECTO HOBBIM HIESM, OLICHKaM, CyXJe-
HUSIM, HallpaBJICHHBIM Ha yCTPaHEHHE BO3MOXKHBIX A€()EKTOB B HOPMOT-
BOPYECKOM W IPaBOIPHUMEHUTENBHON AesITeNbHOCTH (IPOTHBOPEUUH,
HEOIPEeeNICHHOCTEHN 1 Ap.). DTO MOYKHO CKa3aTh M O COBETCKOM IIEPHO-
1€ pa3BUTHA IOPUANYECKON HAyKH, KOTJAa B OCHOBE MPaBOBOM MOJUTHKU
ObL1a KOMMYHUCTHYECKasl UJICOJIOTHSI.

Ham ynmamoch HakoNMTh CONMUIHBIN Oarak HAyYHBIX 3HAHUU B
BUJE MOHOTpadwii, KHHAT, HAy4YHBIX CTaTel, HAyIHO-TIPAKTHUECKUX
KOMMEHTapueB K JCHCTBYIOMIMM akTaM 3aKoHojaTenbcTBa. [IpaBoBbie
(deHOMEHBI Bcerga ObUIM TpeAMeToM jauccepTanuii. [lpeacraBurenn
HayKH, MOJIB3YysACh CBOOOI0N HAyYHOTO TBOPUYECTBA, M CXOIS U3 OTBET-
CTBEHHOCTH Tiepe] O0IIEeCTBOM M TOCYAapCTBOM, BHOCHIIM CBOW BKJIAJ B
npeoOpa3oBaHus, YIy4lIeHHE TPABOBOTO PETyIHUPOBAaHUS OOIIECTBEH-
HBIX OTHOLLICHUH.

MHorue UCTOKH UAEH HaXOASTCS B COBETCKOM MEPUOAE, KOrAa
ObUIM CO3/1aHbl HAyYHBIE IIKOJIBI, TEOPUH, COXPAHSIONINE aKTyaJbHOCTh
U B HacTosIIee BpeMms.

Benopycckoll opuanyeckoil Hayke B HacToslee Bpems co3ia-
HBI OJIaTONPUSATHBIC YCIIOBUS JUIS PA3BUTHS: MPOU3OIIIA MOJASPHU3AIUS
Koncturynum, pacmypeHsl BO3MOKHOCTH TSI OCYILECTBIEHUS HApO0-
BJIACTHUS, NOSIBWINCH HOBBIE HANpPaBJICHUA UIsI Pa3BUTHUSI OTPACICBOM
HayK{, JaJdbHEHIIEro mnpouecca KOHCTUTYIMOHAIW3alUKd 3aKOHOMA-
TEJIbCTBA.

OpHa U3 CIOXKHEWIINX 3a7a4d, KOTOPhIE CTOST Mepes Hell — BU-
JeTh HOBBIE TOPHU3OHTHI pa3BuThsA. Hayka Bcerma OymeT HaXOIWUTHCS
MEeXAy HIeIMU U peanbHOl xu3Hbplo. [lo3ToMy HempuemieMm JO3yHT:
MyCTh TOTMOHET MUP, HO BOCTOp KECTBYeT rocTulust. Kpacusasi, HO Oe3-
nymHas (paza, kak 1 00pa3 OOTHHHU MPABOCYANS C MOBS3KOW Ha IIasax,



KOTOpasi HE MOXXET BHIETb, Ky/Ja CMECTHJIach 4arra BecoB. CHUMBOI
JOTHKEH OBITh pa3yMHBIM.

[Ipu HaMMUYUKM HAYYHOTO MOTEHIIMANIA y HAC €CTh BO3MOXHOCTH
cleNaTh HAIMOHATBHYIO MIPABOBYIO CHCTeMY elie Oosee 3(h(eKTUBHOM,
COYCTAOMICH yYeT MOCTIDKCHHH 3apyOeKHOW HAyKd W COOCTBEHHBIX
HAI[MOHAIBHBIX HHTEPECOB.

3/1ech CymecTByeT MHOXECTBO HappaTwBoB. Ilpu 3TOM *kemna-
TEJBHO CAeaTh OMPEICICHHYIO TIEPEOLICHKY B CBS3M C HAJIMYUEM BBI30-
BOB 1 yIpo3. TaK, OrJIAAbIBasCh Ha3a/d, MOXXHO 3aME€TUTh, YTO FOpUANYC-
CKasl HayKa T0J| BIMSHUEM UMIYJIHCOB OT 3alaJIHOCBPONEHCKOIO BEK-
TOpa MHOTO 3aHUMAaJIaCh MPOOJIEeMaMU TI00AIM3alUU C HEKOTOPHIM
yMaJIeHHEM acleKkTa pernoHanmu3anuu. O6a 3THX BEKTOpa COXPAHSIOT
aKTyaJIbHOCTh, HO B paMKax OWHAPHOTO MPOIlecCa Pa3BUTHUS ABYX IPO-
THUBOTIOJIOXKHOCTEH — TIo0anM3anmuyd W HAMOHAIIBHOW WICHTHYHOCTH
BaXXHO, Ha MOM B3TJIA[, aKIICHTUPOBATH BHUMAHHUEC HA 3BOJIIOINTMOHHOM
Mpolecce Mpeodpa3oBaHUil Ha HAIMOHAIBHOM M PETHOHAIBHOM YpPOB-
HSIX.

Ceifuac peacTouT, Ha MOU B3IUIS]I, YCHIIUTH PEIICHHE MPoOIeM
PErHOHAJILHOTO HE TOJIBKO 3KOHOMHUECKOTO, HO U MPABOBOIO COTPYII-
HUYecTBa. JTO CO3BYYHO BhickazaHHOU [Ipesunentom benapycu nnee o
HoBoM kauectBe CHI'.

Io cytn, MoxeT HATH pedb 00 YCHICHWU KOONEpaIMy B IITHPO-
KOM TIOHUMaHHH 3TOH KaTeTOpHH.

AHanornyHasi CUTyalusi ¢ TUIepTpoUPOBaHHEIM BHIUMAaHAEM
K TIpaBaM ¥ cBOOOAaM (UTO OBUIO YMECTHOW peakiueld Ha MpeecTBY-
IOIHUNA COBETCKHMM OMBIT) U MEHBIIEH pa3pabOoTKOil BOMPOCOB, Kacaro-
IIUXCS IOPUIUIECKUX O00S3aHHOCTEH, JONTa Ka)XJIO0TO YeloBeKa mepen
rocyapcTBoM oO0ImecTBOM. VcKimodeHne COCTAaBIAIOT OTPACHH, 3aHH-
MaBIIHECs JCTUKTHBIM 3aKOHOAATEIHCTBOM: YEepe3 aHallu3 3ampeToB
Bcer/ia ObUT BEIXO HA 00S3aHHOCTH.

KoHcTUTyIIHOHANMHCTH aKIEHTUPOBAIM BHUMaHHE Ha ele 0o-
Jiee MIMPOKOM acrekTe — 00s3aHHOCTSIX, JOJTe, COTUIAPHOCTH MOKOJIe-
Hu#, B3aumoniomorniu. B 2000 rogy MHOIO B Ka4eCTBE IIPU3HAKOB COIIU-
ANBHOTO TOCY/AapCTBa YKa3bIBAJIOCh HA OTBETCTBEHHOCTh KaXIOTO 3a
pa3BuUTHE OOIIECTBA U HECCHHE WHIUBUIOM OO0SI3aHHOCTEH Tepes] HUM
[1, c. 3]. Takoii B3ryIsIA HAa COIMAILHOE TOCYAAPCTBO OBLT IMOBTOPEH B
ABTOPCKOM HAaYYHO-TIpaKTUYeCKOM KoMmMeHTapuu Koucturyrmmm Pec-
myoimku bemapycs 2000, 2005 romos [2, €. 290]. YBepeH, uTo MHOTHE
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W3 YYEHBIX-IOPUCTOB MOTYT TNPHUBECTH NPHUMEPHl pEaTH3alMd CBOUX
nJel B 3aKOHOAATENIbCTBE.

OOpatuMm BHUMaHHE Ha BBHICKa3aHHYIO B JIUTEPAType UICIO HEO-
MaTePHAIMCTCKOrO TOCyNapCTBa, KOTOPOMY IPHUCYIIM HOBBIE METOJBI
OCYIIECTBIICHHS COIMAbHON (DYHKIMH TocynapcTBa. J(aHHyr0 KOHIIE-
LU0 akTuBHO paspuBaeT mpodeccop O. B. Pogmonosa. Heomarepha-
JMCTCKOE TOCYAApCTBO «OTKAa3bIBAETCS OT MPSIMOr0 MaTepHalu3Ma B
BHJIC JTOJITOCPOYHBIX MOCOOWH 1Mo Oe3paboTuile W mpemaraet B3aMeH
MOMOII[b B AKTHUBH3AIWU TPYJOCHOCOOHOTO HAceJeHUs B BUJE IPO-
rpamMMm 1o npodeccHoHaIbHON mepenoaroToBke 0e3padoTHbIX. DyHK-
UM COBPEMEHHOI'O HEONATEPHAIMCTCKOTO COLMAJIBLHOTO TOCyIapcTBa
MOXKHO COPMYIUPOBATh KaK MPUHIIMI BCEMEPHOW MOJICPKKU Opra-
HaMH TOCYAAapCTBEHHOH M MYHHUIMIIAIBHOW BJIACTH HMHIAMBHUIYAIbHON
OTBETCTBEHHOCTH 32 COOCTBEHHOE Onaromoryaue [3, c. 29, 32].

CornacHbl, 4T0 (OPMHPOBAHHE COIUAIEHO OPUEHTHPOBAHHOTO
THTIA TOCY/IapCTBa JIOJKHO MPOUCXOIUTh Ha OCHOBE IPaBa, Mo yJAauyHo-
My ONpEIEIIEHUIO0 POCCHICKHX YYEHBIX, KaK CO3MAaTeNss HOBOW COIH-
anbHOI peanbHOCTH [4]. IMEHHO Takoe rocy1apcTBO CTaHOBHUTCS BEK-
TOPOM COBPEMEHHOTO pa3BUTHS [5].

Ham Gmnm3ku MHOTHE UCCIIEZIOBaHUS POCCUHUCKUX YUYEHBIX, OHU
4acTo SBISIOTCS OMOPOH ISl OENOPYCCKUX TPABOBENOB, peallu3alliu
uael B 3akoHOTBopueckol cepe. Hanbonee oueBuaHBIN mpuMep Hc-
MOJIb30BaHUE HAapaOOTOK POCCHMCKUX YYEHBIX, UX TPOEKTOB B HAIIEM
3aKOHO/IATEIHCTBE MTO3BOJIMIH MMPUHSATH 3aKOHBI O HOPMAaTHBHBIX TTPABO-
BeIX akTax B 2000 u 2018 romax.

Ocoboe BHIMaHHUE B IOPHIMYECKON HayKe MOTJIO OblI OBITh yje-
JICHO TPYIIIe HOPM, KOTOPBIE JOJKHBI 3aHUMaTh 00Jiee BHICOKOE MECTO
B HOPMAaTHUBHOW MEpapXWU M BO3MOXKHOE yKa3aHue B 3akoHe O HOpMa-
TUBHBIX IPABOBBIX aKTaXx.

DTO HOPMBI-IENH (KaKoi pe3ynbTaT NpearnoiaraeTcsi IMOIy-
YUTH), HOPMBI-337a9i («IIPOMEXYTOUYHBIC IIEIH»), HOPMBI-IPHHIIAIIEI
(6azoBble uMnepaTuBbl). HopMbI-Lienn MOTYT coaepKaThcs B peamOy-
ne akTa. BooOIe MOKHO OBLIO MCIIOJIB30BaTh H JUIS 3aKOHOB TOAXObI,
KOTOpBIE IPUMEHEHHI B mupekTuBax [Ipesunenrta. B Hux BHavane n3na-
raeTcsl aHaJIn3 IpoOJIeM U CTaBSITCS 3a/1a4H.

JokTpuHaNbHBIE HOPMBI-IPUHIMITBI COACHCTBYIOT (hOpMHUPOBa-
HUIO MHPOBO33PEHUYECKOW OCHOBBI CYOBEKTa MPABOBBIX OTHOIICHUH.
Cucremoobpasytomnye (yHIaMEHTaTbHbIE TPUHIUIBI HUMEIOT TEepPBO-
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oduepenHoe 3HaueHue i mpaBa. K HUM MOXXHO OTHECTH IMPHHIIUIIBI
MIPaBOBOT'0O JIEMOKPATHIECKOTO COMAILHOTO Tocyaaperna [6, ¢. 11-17].

B yHucon ¢ poccuiickumu pa3padoTkamu [7] y Hac B Hayke M Ha
MPaKTUKE pealn30BaHa HJIesl MPABOBOTO MOHHUTOPHUHTA 3aKOHOAATEINb-
CTBa M MPAKTHKH, OIICHKH PETYIHNPYIOLIETO IIPAaBOBOT'O BO3ACHCTBUSI.

IOpuamueckoe mporuo3upoBaHue Kak pa3HOBUIHOCTH ITO3HABA-
TEIBHON HayYHO-UCCIEA0BATENbCKON AEATENBHOCTH — BEChbMa MEPCIEK-
THBHOE HAIIpaBJICHUE HCCIEI0BAaTEIbCKON AESTENBHOCTU. B mpouecce
MPOTHO3UPOBAHUS OYAYIIET0 COCTOSHHS CYOBEKTOB TOCYAapCTBEHHO-
npaBoBOH cepbl OAHON U3 BXKHEHINX KATErOpUi MO3HAHUS SIBJISETCS
NPUYMHHOCTD, IPEX/E BCETO, KAK HANPAaBIEHHOCTb Pa3BUTHS CUCTEMBI.
[Ipu 5TOM Ba)XHO YYHTHIBATH CBOWCTBA, BHEIIHWE (DaKTOPHI HEIOPHUIIH-
YEeCKOTo Xapakrepa (COUUaTbHO-3KOHOMHUUYECKHUE, MTOIMTUIECKHE, IEMO-
rpaduuecKue, KyIbTypHbIE, IUBUIN3AUOHHBIE, COLIMOIOTHIECKUE, MO-
pansHO-3THUECKHE U ap. [8, ¢. 61-88].

IOpuanueckoe mporHo3upoBaHNE U MPABOBOH MOHHUTOPHUHT —
BaKHEHINIME CTaHIAPTHl HOPMOTBOPYECKOW W TPaBOIPHUMEHUTEITHHON
NEeSTeNbHOCTH. DTH MHCTPYMEHTHI TaKXKe CJIEeIyeT COBEpLIEHCTBOBATh
(pacimpsTh CyOBEKTHBIM COCTaB, JOJKHA OBITH OOJIbINAsl OIEpPATHB-
HOCTh M TOYHOCTbH OIIEHOK, B TOM YHCIIE 3a CUET OTPAOOTKH TEXHOJIOTHS
ncrionb3oBanus UKT).

Kacascp 6e3rpannyHoi TeMbl HOpPMOTBOPYECTBA, OTMETHM, UTO
YCUIIEHHE aHAIUTHYECKOW pabOThl OTHOCHUTENHBHO TIPOEKTOB MOXKET
MIPOM3OMTH 32 CUET aKTUBU3AINU CYOBEKTOB 3aKOHOIATEIPHON MHHIIHA-
TrBbl. OHU MOTJIM ObI 00JIee aKTUBHO MOJKIIIOYAThCS K padoTe HaJl Mpo-
€KTOM ellle Ha CTaJiH €ro MOATOTOBKH, OCOOCHHO 3TO KacaeTcs mapia-
MEHTCKHUX KOMHUCCHH, pacCIIMpeHUs UX pealbHOIl BO3MOXHOCTH BHOCUTH
TIPEIIOKEHHSI TT0 UX COBEPIIEHCTBOBAHUIO.

AKTyanbHBIM Uil 0€I10PYCCKOl IOPUINYECKON HAYKH SIBIISICTCS
Takoe HamnpaBleHHE KaK KOHCTHUTYIIMOHHO-TIPABOBBIE PHCKU. Teopus
PHUCKOIJIOTUN — Ba)XHBIA TPEIMET JUIS WCCIIEOBAHUN MPaBOBEIOB, CO-
LUOJIOTOB, CHENUAINCTOB B 00J1aCTH COLMAIBLHON MCUXOJIOTHH, HHDOP-
MaIMOHHOTO MpaBa [8, ¢. 159-207].

MexnpeaMeTHBIE B3aMMOCBSI3M MEXy €CTECTBEHHBIMH, TOY-
HBIMH U TYMaHHTapHO-COLMAIbHBIMA HayKaMH MOTJIH Obl CO37aThb OC-
HOBY JIsi Pa3BUTHS MPAaBOBOW (QyTypoJIOTHH. DTO HAyYHOE HarpaBJie-
HUE, IMEIoIIee SIBHBIN MPUKIIATHON XapakTep 00 NCIOIb30BaHIUH HOBBIX
TEXHOJIOTH W METOJIOJIOTHH B TIpaBe (MU(PPOBBIE TEXHOJIOTHH, OMOTEX-
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HOJIOTMH, HAHOTEXHOJIOTUM U Ap.). OnHAKo IVIaBHOE IpeAHa3HAuEHUE
dbyTyposornu mpasa B CO3MaHUN ACHUHUITAN TIpaBa OyayIIero B COOT-
BETCTBUHU C OYIYIIMM OTHENBHBIX MPABOBBIX sBJICHWH. Tpu 3HauCHHS:
NpaBo Kak Hjeall, IpaBO B €ro MO3UTHUBHOM BOIUIOMICHUH B WCTOYHH-
Kax, IPaBoO pPeaibHOE.

W3yuenue mpudMH U CTENEHU OTKJIOHEHHMS IIpaBa UAEAIBHOIO,
MO3UTUBHOTO M PEaJbHOr0 — OJIHA U3 337a4 (PyTYpOJIOTHH IIpaBa.

VY mpaBa Oymymiero Ao/bKHA OBITH SICHAS MapagurMa Pa3BUTHSL.
Bynyuiee npaBo cienyeT CONOCTaBIATh ¢ HOBBIMHM CTPAaTErHUsIMU LIUBU-
JIM3aLMOHHOTO PAa3BUTHSI.

O’xppaer TBOPUYECKM HACTPOEHHBIM KOJUIEKTUB YUYEHBIX pa3pa-
00TKa KOHCTPYKTHBHOW HJIeM 00 SKOHOMHYECKOH OIICHKE MpaBa. JTa
njes NoIy4ynsia OTpaXeHHE B pOCCUMCKON IOpUANYECKON Hayke [9], on-
HaKo He MmpuoOpena 4eTKOro MPaKTUUECKOro BOIUIOIIEHHS. 31ech IO-
MHMO YHCTO aKa}:[eMH'—IeCKOﬁ 3aga4yd BaXXHO OaThb IPpaKTUKaM pPCaJIbHBIC
WHCTPYMEHTBI NI TaKOW OLIEHKH, BKJIIOYas OTAAJIEHHOE BO3JIEUCTBUE
HOPM IIpaBa.

HOpunuyeckas Hayka 3a7eiicTBOBaHa B peai3aiii HECKOJIBKUX
(GyHKIMI: HOPMOTBOpYECKOW (MPHHIMI HAYYHOCTH TPEIYCMOTPEH B
Ka4yecTBE O/IHOW M3 OCHOB HOPMOTBOPUYECKOTO MpoOILEcca), HACOIOrHYe-
CKOM (mpaBoBasi UAEOJIOTHS SIBISIETCS SIIPOM HUIECOIOTUH OeI0pyCcCKOro
rocy/apcTBa), BOCIUTATEIbLHOW M 0Opa3zoBaTelibHOW. B 0000IeHHOM
BUZIE, MOKHO CKa3aTh: OeJopyccKas IOpUANYEcKas HayKa CocOOCTBYeET
(hopMHPOBaHUIO HALMOHAJIBHOTO MPAaBOBOrO MeHTanureTa. Hampumep,
OHa Morya Obl 00eCTIeYHTh MPAaBOBOE COMPOBOXKACHUE M O0OCHOBaHHE
HEOOXOJUMOCTH BHEAPEHUs COLMAIBHOTO PEUTHHIA C YYETOM OIbITa
Kuratickoit HapogHoii PeciyOmukn.

B mponecce HOPMOTBOPYECKOM [EATEIBHOCTH MOXHO IIO-
HOBOMY B3TJITHYTh Ha 3aKOHHOCTh U I1€JIeCO00pa3HOCTh (pa3yMHOCTH,
pamMoHaNBbHOCTH) pemieHnss. CoBeTCKash IOpUANYECKas MIKOJa OOBIYHO
MIPOTUBOIIOCTABIIsUIA 3aKOHHOCTh U 1iesiecoo0pa3HocTh. OHAKO Bceraa
€CTh BO3MOXHOCTb B paMKaX KOHCTUTYIIMOHHBIX MNPUHIMUIIOB U HOPM
NPUHATH ONTUMAJbHOE pelleHne. BaXxHO HalWTH TpaHb MEXKAY MPaBo-
BbIM HUTHJIN3MOM M IPABOBBIM HAEATU3MOM C TE€M, YTOOBI 00ECHICUNTh
TOYHYIO pPEar3alfio MPABOBBIX MPEANHCAHHHN.

Heobxomumo mpeonosnets pa3oO0IeHHOCTh HAayYHBIX HCCIEA0-
BaHMM, 3aMbIKaHHE Ha OTPACIEBbIX NpobOiemax. OTpacieBUKH PEIKO
KOHIIEHTPUPYIOT CBOE BHUMAaHHE HA UMILYJIbCaX Ul Pa3BUTHS OTPaciy,
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KoTOopble ucxoaT oT Korcturynnuu. KoHCTUTYIIMOHAIUCTBI TOCTOSIHHO
[IPOIOBEAYIOT BEPXOBEHCTBO KOHCTUTYLIMOHHBIX IIPUHIUIIOB U HOpM. B
HEKOTOPBIX CIIydasgX MMEHHO HEOCTATOK IIMPOTHI B3IJsAa MPUBOIUT K
SIBHOMY TUCOANaHCy HOPM.

WHnTepecHa u BakHA AJI UCCIENOBAaHUS TeMa Iyalu3Ma Bep-
xoBHOM BiacTu — I[Ipesmment kak ['maBeI rocymapctBa U Beebemopyc-
CKO€ HapoIHOE coOpaHHMe Kak BBICIIETO MPEACTaBUTEIBLHOIO OpraHa
HapOOBIACTHA, HANEJICHHOTO MPaBOM OTMEHBI aKTa JII0o00ro opraHa
BIIACTH, UCKITFOYAS CYIBI.

[Iponecc KOHCTUTYIIMOHAIN3ALNN TEKYIIErO 3aKOHOJATEIbCTBA
JOJDKEH aKTUBHO Npojopkarbed. Ceiluac HET MHOTOYMCIIEHHBIX, Kak
3TO TPOSBWIOCH cpasy mociie mpuHATHSA B 1994 rogy Konctutyrmw,
SIBHBIX KaKHUX-TO PacXOKICHUH Mexay HopmMamu KoHcTuTymuu u mon-
KOHCTUTYIIMOHHBIM 3aKOHOJIaTEIbCTBOM.

Hamumn OPHUCHTUPAMU MBINUICHUA U ACATCIIBHOCTH ABJISAIOTCA
KOHCTI/ITYHI/IH, 3aKOHOAATCIIBHBIC AaKThI, IIO6pOTHO IIOATrOTOBJIICHHAA
Konuenmus npaBoBoil NOJIUTUKY, TPAAULHH, )KU3HEHHBIE CMBICIBL. Bee
3TO SABJSETCS OCHOBOW COBPEMEHHOTO OEIOpYCCKOro rocyiapcTBa U
o01ecTsa.

Baxna wuHTerpauusi npaBOBBIX NPHUHLMIIOB M HOPM C HpPaB-
CTBEHHOCTBIO U PEIMTHO3HBIMU HOopMaMu. I1o cyTu, MOXHO BecTH peub
0 (GopMHpOBaHUH JOKTPUHBI HICHHO-TyxoBHOM Kouctutymmu [10].
[ aToro ceifuac UMEIOTCA KOHCTUTYLIMOHHBIE MTPEATIOCHUIKH, BKIIIOYAsT
U MPOBO3IJIALIEHUE HIICOJIOTUH OEIOPYCCKOr0 FOCYAapcTBa KaK OCHOBBI
JIEMOKpPATHH.

3HAaYNMOCTh KOHCTI/ITYHI/II/I 3aKJIF0O4acTCsa B TOM, YTO OHa MHTC-
IpUpyeT HALMOHANBHYIO [IPABOBYIO CHCTEMY.

BaxHOCTD pelieHHs CTpaTerHuecKUX 3afad, CTOSIIUX Iepern
rOCyJIapCTBOM U OOIIECTBOM B YCJIOBUSX CYIIECTBYIOIIMX BBI30BOB U
yrpo3, TpeOyroT OObEIUHEHUS YCHJIMH NpPEACTABUTEICH pPa3IUUHBIX
HayK.

Oo6HoBneHre KOHCTUTYIMK U B 1I€JI0OM 3aKOHOB U UHBIX aKTOB 3a-
KOHOJIaTeJIbCTBA NMPHUAAET HOBBIM HMMITYyJIbC PA3BUTHIO NMPABOBOW JIOK-
TpUHBI, 00CYXICHHIO HOBBIX ITOJIOKEHUH HOPMATHBHBIX IPAaBOBBIX aK-
TOB C IIENIBI0 MX aJanTalid K HOBBIM KOHCTUTYLIMOHHBIM NPaBOOTHO-
HIEHUSIM, ONTUMU3AIUH TPaBOIPUMEHUTENbHON PAKTUKH, BBISBICHHIO
MOJIOXKEHUH, TPeOYIOIKX COBEPIICHCTBOBAHUS.
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PazButne yuenuns 06 3pPEKTHBHOCTH MPABOBBIX HOPM TO3BOJIAT
JIaTh OTBET HA BOIPOCH O COOTHOLICHUU MEXIY LIEISIMHU U pe3yibTara-
MU, MEKy OYKBOW 3aKOHA U TIOBEJICHUEM H T.II.
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Cepzent Heanosuu Ilumkun

K BOIIPOCY O IIPABOBOM PEI'YJIMPOHUU
TEXHOJIOI'HYECKOI'O PA3BUTUA

Cmamovs noceswena paccmompenuo 60npoca 0 npasosom pe-
2YAUPOBAHUU COBOKYNHOCU 0OWECBEHHbIX OMHOUWEHUU, CEA3AHHBIX C
MEXHONOSUYECKUM PA38UMUEM KAK OOHUM U3 QPOHMUPHBIX Hanpaeie-
HULL CO8pPeMEHHOU Iopucnpyoenyuuy. Pazeumue kpumuieckux u CKO3HbIX
MexHoN02Ull 8 KOHMeKCHme Hogellll 3aKkoHooamenbcmea Poccuiickoii De-
depayuu cmano 8axcHou 3aoayel, cmosuell neped cocyoapcmeom. O0-
HAKO HU HOPMAMUGHOE pe2yiuposanue, Hu IpUOudeckds OOKMpUHA He
OnUpPaOmMcst Ha eOUHO0OPaAsHble NOOX00bL K 8OCHPUSMUIO OAHHbIX 00-
wecmeOuHnbIX omHowtenull. Ilpednazaemcs KOMNIEKCHbIN NO0X00 ¢
OOMUHUPYIOUWUM AOMUHUCTPAMUBHO-NPABOBLIM NOOX000M K pecyiupo-
6aHUI0 OMHOWEHUTI 8 0ONACIMU MEXHOL02ULECKO20 PA3GUMUSL.

Kniwouesvie cnosa: mexnonozuueckoe pasgumue, npasosoe pe-
2YIUPOBAHUe, NPABOBAS NOIUMUKA.

TO THE QUESTION OF LEGAL REGULATION OF TECHNO-
LOGICAL DEVELOPMENT

The article is devoted to the consideration of the issue of legal
regulation of the totality of social relations connected with technologi-
cal development as one of the frontier directions of modern jurispru-
dence. The development of critical and cross-cutting technologies in the
context of the innovations of the legislation of the Russian Federation

* Cepreii Upanouu IIunikun, 3aBenyromuii kadenapsl KOHCTHTYIMOHHOTO MpaBa
TEOpPHUH TIpaBa, JMOKTOp IOPUAMYECKHX HayK, mpodeccop, 3aciIyKCHHBIH IOpUCT
Poccuiickoit ®enepanuu, MpkyTckuil rocyqapCTBEHHBIM YHHUBEPCHUTET, HOPUANYECKUI
WHCTHUTYT, IJIABHBIH HAyYHBIH COTPYJHUK, 3aBeAyIOIINH JTabopaTopHei IpaBOBBIX
HCCIIEIOBAaHUI BBICOKOTEXHOJIOTMYHBIX oTpacieil npoussoactsa PI'BYH Denepanbublit
nccnenoparenbckuil neHtp «Upkyrckuit mneruryr xumuu um. A.E. @asopckoro CO
PAH» (r. Upkyrck, Poccust); Sergey lvanovich Shishkin, Head of the Department of
Constitutional Law and Theory of Law, Doctor of Law, Professor, Honored Lawyer of
the Russian Federation, Irkutsk State University, Law Institute, Chief research, Head of
the Laboratory of Legal Research of High-Tech Industries of the Federal Research
Center «Irkutsk Institute of Chemistry nm. A.E. Favorsky SB RAS» (Irkutsk, Russia)
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has become an important task facing the state. However, neither the
normative regulation nor the legal doctrine are based on uniform ap-
proaches to the perception of these social relations. A comprehensive
approach with a dominant administrative-legal approach to the regula-
tion of relations in the field of technological development is proposed.
Key words: technological development, legal regulation, legal

policy.

OueBUIHBIM SIBIISIETCSI 3HAYMMOCTH Pa3BUTHS TIEPEIOBBIX TEX-
HOJIOTHH JUISI COBPEMEHHOM 3KOHOMHKH, OOILECTBA, MEXIYHApPOIHBIX
oTHOMIeHH. Kaxxiplii IeHp MBI CTalKUBaeMCs ¢ HOBOW HMH(OpManueit
MO TaKWM Ba)KHBIM MPOOJieMaM, KaK BHEJIPEHUE CUCTEM HCKYCCTBEHHO-
r0 MHTEJUIEKTa, MPOAOJDKEHHE U(PPOBU3ALUU BO Bcex cdepax olmie-
CTBEHHOW JKM3HHU, OCBOCHHE HOBBIX YHHKAJIBHBIX MaTEpUaJIOB, BHIOB
SHEPTUU ¥ MHBIX JIOCTHXKEHWH HAYKU W TEXHHKH. BO3MOXXHOCTH camo-
CTOSITETILHOTO MCIOJIB30BaHMS HOBBIX TEXHOJIOTUH JJISi IKOHOMHYECKO-
IO M COUMAJbHOTO Pa3BUTUS B MHPOBOH HayKe IOJyYWJIO Ha3BaHHE
«TEXHOJIOTMYECKOTO cyBepeHuTeTay [1; 2].

[Ipu >TOM BO3HHKAET cepbe3Has MpodOiieMa, CBSI3aHHAS C TEM,
KakuM 00pa3oM MOXXHO OCYIIECTBJIATH IPAaBOBOE PEryIHUpOBaHUE 00-
LIECTBEHHBIX OTHOLICHWH B 00JAaCTH TEXHOJIOTrM4eckoro pasButusa. C
OJIHOH CTOPOHBI, HOBbIE TEXHOJIOTHUH — MPOAYKT UHTEIIEKTYyaJIbHON Jie-
ATEJBHOCTH YEJIOBEKa M IMPAKTHYECKH HE 3aBUCSIT OT OOBEKTUBHBIX
¢akTopoB. Henp3s npenckazate OyAeT M McCIeIOBaHUE Pe3yIbTATHB-
HBIM HJIM HET U TeM 0oJiee HEBO3MOXKHO OIPEeNUTh OyIeT Ju B ompe-
JIEJIEHHBI CPOK ¥ C OmnpeAeiéHHBIMH TapameTpaMu paszpaboTaHa H
OCBOCHA TEXHOJIOTHSI HA OCHOBE PE3yJIbTaTOB HAYYHBIX JOCTHKEHUI.

C npyroidl CTOpPOHBI, COBPEMEHHOE OOIIECTBO HYXTAETCS B
OCBOCHHMHU OTJAEIBHBIX TEXHOJOTHH 0e3 KOTOpBIX AajbHEHIIee cylie-
CTBOBAaHHME YEJIOBEYECTBA HPEACTABISIETCS 3aTPyIHUTEIbHBIM (IHEpPro-
cOeperampIye TeXHOJIOTHH, MPHUPOIOCOEpeTarolie TeXHOJIOTHH, TeX-
HOJIOTHH TJIyOOKOH MepepadOTKH KPUTUYECKUX pecypcoB, d((eKTUB-
HBIE SHEpProcOeperaroe TeEXHOJIOTHU U T.1.). OT OCBOCHUS TaKHX TeX-
HOJIOTMH 3aBHCHT BO3MOXKHOCTb COXPAHEHHS CYLIECTBYIOLIETO YKJIaaa
YKU3HU JIIoJIed Ha 3emiie, BO3SMOXKHOCTh Pa3BUTHS HACEIEHHBIX TYHKTOB,
COXpaHEHHUs HapoJOHAaceJIeHHs U ero 30poBbs. B TakoM ciydae, XOTs
caMO IpUpAIIEHUE TEXHOJOTHH C TOYKH 3PEHHUS IOIyYeHHUs HHTEpecy-
IOLIEr0 pe3yibTaTa U He MOAJAI0TCS MPaBOMY PEryJIMPOBAHUIO (B CHILY
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OTCYTCTBHS BOJIEBOI'O 3JIEMEHTa B JJAHHOM IIPOLIECCE, Ta KaK IpOsBIIe-
HHUE BOJM MCCIIENOBaTeNsl HE NMPUBOJAUT K TapaHTHPOBAHHOMY IOJIyde-
HUIO UCXOJHOW TEXHOJOTMH) caMa AeSITeIbHOCTh, BO3HUKAIOIIAS B MIPO-
Hecce BBIPaOOTKH TEXHOJOTHH MOKET PEryJHpOBATHCS KakK ¢ MO3UIHHA
IPUIAHUS TaHHOMY IIpoleccy OOJbIINX CTUMYJIOB, TaK U OrPaHUYMBAa-
IOLIUX Pa3BUTHE TEXHOJIOTUM BIUIOTH JI0 €€ 3alpeTa.

B wactHOCTH, OAAEpKKA PA3BUTHIO OTAEIBHBIX TEXHOJOTHI B
Poccun omnpenenena [locranoBnenuem [lpasurenscrea PO ot 29 mapra
2019 1. Ne 377 «O06 yTBepKI€HHUH rOCYAapCTBEHHOHN mporpamMmMbl Poc-
cuiickoil ®enepanun «HayuHo-TexHONIOTHYECKOE pa3BuTHE Poccuii-
ckont denepanum» KOTOPOH YCTaHOBIEHBI OTAENIBHBIE MEPHI rOCyAap-
CTBEHHOU MOAJEPKKH B IPOIECCe CO3MaHHUs M BHEAPEHHUS 3HAUYMMBIX
TexHonorui. IIpu s3ToM Hcnonb30BaHne OTAEIBHBIX TEXHOJIOTHH B Poc-
CHH CYILIECTBEHHO OIPaHMYECHO WJIH 3allpPeLICHO (HanmpuMep, BPeMEHHbIH
3ampeT Ha KJIOHHPOBAaHME ueJoBeKa, coriacHo denepasbHOMY 3aKOHY
o1 20 mas 2002 1. Ne 54-03 «O BpeMeHHOM 3arpeTe Ha KJIOHHPOBAaHUE
YeI0BEKay).

Takum oOpazom, B Poccun peanu3syercss mpakTUKa MPaBOro
CTUMYJIMPOBAHMS WIM OTpaHWYeHHs (BIUIOTH JIO 3allpeTa) pa3BUTHUS OT-
JEJIBHBIX TEXHOJOTUH. DTO CBHAECTEIBCTBYET O TOM, YTO, XOTS COO-
CTBEHHO NPOLIECC CO3JAaHUS OTIENBHBIX TEXHOJOTMM M HE TOMJIEKHT
MIPaBOMY PETyIUPOBAHUIO (T€ K€ «3alpeleHHbIe TEXHOJIOTHH» MOTYT
OBITH CO3/1aHBI CIIy4aiHO, MMapajyieIbHO ¢ MHBIMH Hay4YHBIMU HCCIIENO-
BaHUSIMHU) [IPaBO UMEET OIpPEeeNICHHbIE ePCIIEKTUBEI BIUSHUS Ha IPO-
LIECC CTUMYJUPOBAHUS U OTPAHUYECHUS AESITEIHHOCTH MO CO3AaHUI0 U
BHEJIPEHUIO TEXHOJIOTUH.

[Ipu 3TOM BO3HMKaeT BONPOC, KAKOBa MPHUPOJA MPABOTO Pery-
JMPOBAaHUS TaKUX OOIIECTBEHHBIX OTHOWICHUHU. [lomaraem, 4ro oHa co-
MpsDKeHa B TNEPBYIO OuYepeb C aJAMHMHHCTPAaTUBHO-TIPABOBBIM HOpMa-
TUBHBIM PETYJIMPOBAHHEM U CBS3aHO C JIEATEIBHOCTBIO OPraHOB I'OCY-
JIapCTBEHHOM BJIACTH, HAINPABICHHOM HA COJCHCTBUE pa3IUYHBIM
HaTpaBJICHUsIM HayYHOH M BHEJPEHYECKOW aKTUBHOCTH, JUOO MO KOH-
TPOJIIO 32 PACTIPOCTPAHEHUEM 3alpeIIeHHbIX WIX OTPAaHUYEHHBIX K HC-
MIOJIb30BAHUIO TEXHOJIOTHIA.

CoOcTBEeHHO, TaKOH MOAXO OCHOBAH HA CaMOW MPUPOJIE TAKOTO
SIBIIEHUS, KaKk TexHoJyorus. Ilpu aToM oTAenpHbIE Hccae10BaTeNu OHU-
MaloT IO/ TEXHOJIOrHeH HH(OpMAIHIO, HEOOXOIUMYIO IS TOCTHKEHHS
KOHKPETHOI'O IPOM3BOACTBEHHOIO Pe3ybTaTa MOCPEACTBOM KOMOWHU-
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poBaHUSA B 00pabOTKH BREIOPAHHBIX PECYPCOB OMPEICICHHBIM CIIOCOOOM
(B TOM YmCIIe CeKpeT MPOM3BOACTBA) [3], a ApyrHe paccMaTpUBAIOT B
KadyecTBe OOBEKTOB, CO3JIAHHBIX B PE3yNbTaTe PELICHUS TOH MU HHOH
3aJa4d 1 UMEIOIINX CBOEH LEIbI0 BHITIOJIHEHUE ONPEACICHHBIX HCKYC-
CTBEHHBIX» QyHKITHH (artificial functions) [4].

OueBuHO, YTO 00a TPEACTaBICHHUS O TEXHOJOTHH HE IMO3BO-
JISIIOT CYUTATh TEXHOJIOTHIO COOCTBEHHO OOBEKTOM MPAaBOBOTO PEryJId-
poBanus. B nepBoMm ciiyuae dakTuuecku 00bEKTOM PEryIMpOBaHHS SB-
JISIETCA I/IH(i)OpMaHI/ISI, HCIIOJIB30BAHUEC KOTOpOI71 MOXET IPHUBECTU K HE-
KOTOPOMY 3KOHOMHYECKOMY WM MHOMY pe3yJIbTary. JTO CBUAETEIb-
CTBYET O TOM, YTO OTJEJIbHbIC KOMITOHEHThI TEXHOJIOTHH MOTYT Peryiu-
pPOBAaThCSI ¥ PETYIUPYIOTCS, HO MPU 3TOM HE COCTABISIOT TEXHOJIOTHIO
Kak TakoByl0. CeKpeTsl MPOM3BOJCTBA, KAK CAMOCTOSITEIIbHBIN OOBEKT,
roJiaraeM BXOJWT B YUCIIO KOMIIOHEHTOB TE€XHOJIOTUH, HO HE COCTABIIS-
€T TEXHOJIOTHIO MOJIHOCTBIO. BTOpoe e onpezeneHne B 1eJ0M TOBOPHT
0 TEXHOJIOTHH KaK O HEKOTOPOM PE3yJIbTaTe JAESTeNLHOCTH, KOTOPBIN TI0
CYTH HEBO3MOXXHO CTPOTO WHAMBHYaTU3UPOBATH.

B atom ciywae momaraeM 000CHOBaHHBIM MHEHHE O TOM, YTO
MPaBOBOE PETYJIMPOBAHHE TEXHOJIOTMYECKOTO Pa3BUTHS — 3TO B TIEPBYIO
ouepenb PeryaupoBaHHE JEATEILHOCTH CYOBEKTOB TEXHOJOTHUYECKOTO
Pa3BUTHS IO BBIPAOOTKE M BHEAPEHUIO TEXHOJOTHH. 1O €CTh MO CYTH
Mpoliecc TOCYAapCTBEHHOTO YIIPABICHUSI OMPEACICHHON cdepoil nes-
TEIHHOCTH, 2 HE PE3yJbTaTOM TaKOH NIEeATENBHOCTH, 2, CIeIOBATEIHHO,
SIBIISIETCS TIPEAMETOM aIMHUHHUCTPATUBHO-TIPABOTO PETYITUPOBAHMSL.

BaxxHO OTMETUTB, UTO HAPSLY COOCTBEHHO C JIEATEIHHOCTHIO TIO
TEXHOJIOTHYECKOMY Pa3BUTHIO CYIIECTBYET €Ille HEeCKOJIbKO TPyIN 00-
IIECTBEHHBIX OTHOIIEHHUH, MOIIAIOIINXCS ONPEIeIEHHOMY MPaBOBOMY
PETYIUPOBAHUIO.

Bo-nemex, O9TO HMHHOBAIIMOHHBIC OTHOHIICHMs, OTHOIICHHSA B
cdepe HAYKH B MCCIEIOBaHUI, KOTOPhIE BKIIIOYAIOT B ce0s B3auMo/IeH-
CTBHE HAy4YHBIX OpTaHW3aIuii, 00pa30BaTENbHBIX YUPEXKIECHUN U ApY-
IUX CyOBEKTOB, 3aHUMAIOIIUXCS UCCICIOBAaHUSIMH U pa3pab0TKaMHu.

Bo-BTOpBIX, 3TO OTHOIIECHHS B MPOU3BOJCTBEHHOW cdepe, KO-
TOpBIE OXBAThIBAIOT B3aUMOJACHCTBUE KOMIIAHUM, KOPIIOpAUil U TEXHO-
JIOTHYECKHUX CTapTaIloB, KOTOPbIE OOHOBISIOT MPOIYKTHI, CIIOCOOBI MPO-
W3BOJICTBA, PaclpeAesIcHUs U OTPEOICHHUS PeCypCOoB.

B-tpeThux, 370 OTHOMMEHUS B chepe TpaHchepa TEXHOIOTHA,
BKITIOUAIOIIHE B ceOsI B3aUMOJIEHCTBIE CYObEKTOB, KOTOPHIE 3aHHUMAIOT-
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Cs1 KOMMEpLUaIU3aluei pe3yabTaTOB HHTEJUIEKTYAJIbHOM IESITEIbBHOCTH
Y BHEJIPEHUEM TEXHOJIOTMI B IPOU3BOACTBO.

B-ueTBepThIX, 3TO COBOKYHHOCTH MEXIYHAPOIHO-TIPABOBBIX
OTHOIIICHUH, CBSI3aHHBIX ¢ (DOPMHUPOBAHUEM EIMHOTO TEXHOJIOTHYECKO-
TO MPOCTPAHCTBA, TO €CTh COBOKYITHOCTH TPeOOBAaHMUN KOTOPBIM IOJIK-
HBI COOTBETCTBOBATh TEXHOJOTHUECKHE Pa3pabOTKH OTAEIBHBIX TOCY-
JapCTB.

TakuM 00pa3oM OTMETHM, YTO B IEJIOM TEXHOJOIHUECKOE pa3-
BHUTHE SIBIIACTCS OOBEKTOM aIMUHUCTPATHBHO-TIPABOBOTO PETYIUPOBa-
HUE U MOXET OBITh PEAIM30BAHO B HOPMUPOBAHUHM COBOKYIHOCTH 00-
IIECTBEHHBIX OTHOIICHUH, CBSA3aHHBIX C BBIPAOOTKOW W BHEIAPEHUEM
TEXHOJIOTHH, a TAK)KE HHBIX COMYTCTBYIONIUX C JAHHBIM IIPOILIECCOM SIB-
JICHUH.
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*
Illabaesa Onvea Anexcanoposna

K BOITPOCY O CYIIHOCTH
OUPPOBOT'O I'OCYJAPCTBA

B cmamve paccmompen 6onpoc o cywHocmu yughpogozo 2ocy-
dapcmea. Aemopom ommeueno, ymo nousimue yugppogoe 20cyoapcmaeo
U cywHoCmb Yyugdhpogozo 2ocyoapcmea — 2mo pasHvle Kame2opuu. Jla-
8as1 onpeodenerue Yu@pposomy 20cy0apcmeay, HeodXo00UMO BbIAGUMb €20
cywecmeennvle npusHaku. B mo epems xax gonpoc o cywmnocmu yugh-
P0B8020 20cydapcmea npedcmasisiem coboll 8onpoc 0 cmbicie, cooep-
HCAHUU OAHHO20 AGNIEHUS, AHANU3ZE €20 6HYMPEHHEU OCHOBDL.

Asmop daem onpedenenue yuhposozo cocyoapcmea Kax cyge-
PEHHOU  NOIUMUKO-MEPPUMOPUATLHOU  opeanusayuu  (niamgopmol),
cocmosawell U3 opeano8 YRpasieHus i NPUHYICOCHUS, Cyuwecmsyioujell
3a cuem o00wecmsea, OCYWecmeasaowel 1acms ¢ UCHONb308AHUEM
YUDPOBLIX UHCMPYMEHINOE U MEXHON02ULL 8 YEJISIX CO30aHUsL U No00ep-
Jocanusn 6 odouecmse npagonopaoka. OmauyumensHol 0CcoOeHHOCbIO
cywHOCmU Yuhposozo 20cyo0apcmea 8 0aHHOM Cydae s61emcs ocy-
wecmeneHue eiacmu Oobuiel Cmenenu ¢ UCNOIb308aAHUeM YUPDPOBYIX
UHCIMPYMEHMO8 U MEXHOIO2ULL.

Knroueswvle cnosa. 2ocyoapcmeo, yugposuzayus, ungopmayu-
OHHblE MEeXHONo2UU, YUpposoe 20cyoapcmeo, CYuHOCmy YUppoeozo
eocyoapcmaa

TO THE QUESTION OF THE ESSENCE
OF THE DIGITAL STATE

“ llla6aeBa Onbra AJieKCaHAPOBHA, BEIYIIMI HAy4dHBIA COTPYIHUMK Kadeapbl
TEOpUH W MCTOPUM TrocydapcTBa M mpaBa MpKyTCkoro opuauyeckoro
nHCcTHTyTa ((primana) YHHMBepcHuTeTa MpoKyparypsl Poccuiickoit @eneparum,
KaHIUJaT IOPUINYECKUX HAyK, JTOLEHT.

Shabaeva Olga Alexandrovna, Leading Researcher, Department of Theory and
History of the Irkutsk Law Institute (branch) of the University of the Prosecu-
tor's Office of the Russian Federation, Candidate of Legal Sciences, Associate
Professor
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The article discusses the essence of the digital state. The author
noted that the concept of the digital state and the essence of the digital
state are different categories. When defining a digital state, it is neces-
sary to identify its essential features. While the question of the essence
of the digital state is a question of the meaning, content of this phenom-
enon, analysis of its internal basis.

The author defines the digital state as a sovereign political-
territorial organization (platform), consisting of governing and coercive
bodies, existing at the expense of society, exercising power using digital
tools and technologies in order to create and maintain law and order in
society. A distinctive feature of the essence of the digital state in this
case is the exercise of power to a greater extent using digital tools and
technologies.

Keywords: state, digitalization, information technology, digital
state, essence of digital state

YPOBEHb TEXHOJIOTUYECKOTO PAa3BUTUSl TOCYJapCTBa CETOIHS
KaK HUKOTJAa OTPa)KaeT CTENEeHb Pa3BUTHS BCETO OOIIECTBA B IIEJIOM,
OKa3bIBasl TOJIOKHUTEIbHOE BIMAHME Ha YIIyYIlIEHHE B3aUMOJICHCTBHA
rpaxJaH U rocygapcTa. B HacTosimee BpeMs KOHLENTYaJbHOH U TpH-
OpPUTETHOH 3ajadeil OOJBIIMHCTBA Pa3BUTHIX TOCYNAPCTB CUHTACTCS
(dbopMupoBaHUE W pa3BUTHE WHPOPMAIMOHHBIX W MUPPOBBIX TEXHOIO-
THid, CIOCOOHBIX YCOBEPILECHCTBOBATH T'OCYAAPCTBEHHOE YIPaBJICHUE,
yIAYYIIUTh KauyecTBO KU3HH IpakaaH. B cBOI0 ouepenp 3TO OKa3bIBaeT
CYILIECTBEHHOE BIMSHNE Ha BCe cephl TOCYJapCTBa U CBA3AHO C YKpEI-
JIEHNEM TEXHOJIOTHYECKOTO CyBEepEHUTETA.

Bonpoc o cymHocTH 1HdpoBOro rocynapcTBa TECHO CBSI3aH C
BONPOCOM O ero moHaTuh. OJHAaKo, KOrjJa Mbl TOBOPHUM O MOHSATHH
M(POBOTO TOCYAPCTBA MBI TOBOPHM O €T0 CYIIECTBEHHBIX MPU3HAKAX.
B To Bpemsi kak BOIPOC O CYIIHOCTH LU(POBOTr0 rocyaapcTsa IMpen-
CTaBJIsIeT OO0 BOMIPOC O CMBICIIE, COIEPKAHUN JaHHOTO SIBJICHUSI, aHa-
JIU3€ €ro BHYTPEHHEN OCHOBBI.

Uro ke clieflyeT MOHUMATh IOJT TUPPOBBIM rOCYIAPCTBOM B CO-
BpEMEHHOH peajbHOCTH? B ropucnpyleHIun AOCTaTOYHO MHOTO MHe-
HUAW OTHOCHUTEIIBHO MOHATHS «IMdpoBoe rocymapcTBo». Tak, 3.A. 30-
JIACB CYHMTAET, YTO «IHM(PPOBOE TOCYAAPCTBO — 3TO HH(POPMAI[MOHHO-
TEXHOJIOTHUYECKasi OpraHu3alys NOJIUTUKO-TIPABOBOTO B3aUMOACHUCTBHS
rpaXJaH U OpraHoB myOmuuHoOM Biactu» [1, c. 1584]. B manHOM KOH-
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TEKCTE CJIeIyeT OTMETHUTh, YTO IMH(PPOBOE TOCyAapCTBO — ITO ILIAT-
¢opMa 1A PaBOOTHOIICHUWH HE TOJNBKO TPaKJaH, OOIIECTBEHHBIX H
KOMMEPUYECKUX OpraHU3alMii U OPraHOB ITyONWYHON BIIACTH, HO U Opra-
HOB BJIaCTH Mexay coOoi. IlpeacraBnsercs, 4To «BHyTpeHHEE» B3au-
MoJieiicTBHE B paMKaxX HH(OPMAIIMOHHOTO MPOCTPAHCTBA OPraHOB My0-
JTIHOW BJIACTH MEXIY COOOM 3TO OAHO W3 TJIABHBIX HANPAaBICHUU B
IUpPOBOM TOCyAapcTBe (HarpUMep, MEKBEJOMCTBEHHOE JJIEKTPOHHOE
B3amMojeicTue). Tak, eguHas CHCTeMa MEKBEIOMCTBEHHOTO DJICK-
TPOHHOTO B3aMMOJEHCTBHA MPECTABIAET U3 ce0sl CUCTEMY, BKIIIOYAIO-
11yo nHGOpManroHHbIE 0a3bl JaHHBIX, B TOM YUCIIE COJIEpIKAIUE CBE-
neHust 00 UCIOIb3yeMbIX OpraHaMu U OpraHU3alUsAMHU MPOTPAMMHBIX H
TEXHUYECKUX cpeacTBax. OCHOBHAS IIeNIb TaHHOW CHCTEMBI COCTOWT B
obMmeHe uH(popManuell W JOKYMEHTaMH MEKAY OpraHaMH Tocyaap-
CTBEHHOM BJIACTH, OPraHaMH MECTHOTO CaMOYIPAaBIECHHUS M OpraHH3a-
LIUSMH, TPEJOCTaBISIONIMMU TOCYJIapCTBEHHbIE W MYHHIIUTIAIbHBIC
YCIIYTH.

B crarbe, mOCBSIIEHHONW MOHATHIO W TpPHU3HAKaM LU(POBOTO
rocynapctea M. B. IllaxHOBCKasi, yTBepKaaeT, 4TO «ITU(POBOE TOCY-
JApCTBO TPEICTABISET COOOW OMpPENEeNIeHHBIH KOHIIENT, BEKTOpP pPa3Bu-
THSI COBPEMEHHOT'0 TOCYJapCTBa, IPH JOCTIKEHHH KOTOPOTO BCe chepsl
0O0IIECTBEHHON KU3HH TOJDKHBI OBITH MPeCTaBIeHbI B U(ppoBOM ¢op-
MarTe: MpaBo, MOJUTHKA, SKOHOMHKa». [Ipu 3TOM K npu3Hakam nudpo-
BOT'0 TOCYapCTBa aBTOP OTHOCHUT: Pa3MBITOCTh TOCYAapCTBEHHBIX (Tep-
PHUTOpHANIBHBIX) TpaHHML, o0ecriedeHne MHYOPMAIIMOHHOTO CyBepEeHHTE-
Ta (KaKk B TEXHWYECKOM, TaK M B MPABOBOM acleKTe), HAIU4YHe U Jei-
CTBEHHOCTh IIU(PPOBOTO MEXaHMW3Ma 3alHTHI MPAB YEIOBEKa, BOBJIEYE-
HHeE paBa B npouecc uHpopMaTu3auuu u ap. [2, c. 135].

W.B. lllaxHOBCKasi MPUXOJUT K BBIBOAY, YTO UTOTOM (OPMHPO-
BaHUsI KOHIICTIIIUKM U(PPOBOTO TOCyAapcTBa OyIeT SBIATHCS MpPEICTaB-
neHue Bcex chep oOrmecTBeHHON 13HU B uugpoBoM dopmare. OxHa-
KO, IPEJICTABISACTCS 3TO HE caMoLenb (popMUpoBaHus HUPPOBOTO TOCY-
napctBa. Bumgurest, uro koHIenus M@ poBoro rocyapcTsa — 3To mpo-
LecC JUISIIUIACS, BUIOW3MEHSIONIUICI, OCOOCHHO B CBETE aKTHBHOTO
pa3BUTHS ITUPPOBBIX TEXHOJIOTHIA.

WHTepecHOM NMpeacTaBisIeTCs TOYKa 3pEHUsS HU(POBOro rocy-
JlapcTBa Kak cepsuca [3, ¢. 48]. B camom o01iem Buje 1iudpoBoe rocy-
JIAPCTBO TIPEJICTABISIET COOON «CeTh» OINpeeNeHHbIX 0a3 JaHHBIX, aB-
TOMATH3MPOBAHHBIX CHCTEM U YCIYyT, B KOTOPOW OpraHbl TOCYIapCTBEH-
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HOH BJIACTH B3aMMOJICHCTBYIOT MEXIY cO00i U ¢ rpakaanamMu. OCHOB-
HOW 3ajauell rocyAapcrBa SIBJSIETCS YJIydIIEHHE JOCTyIa TpakKAaH K
rOCyJapCTBEHHOH WMHQOpPMAnMH U ycayram. B 3Toil cBsi3u ogHuM u3
TTIABHBIX HANPaBICHUN JESATEIBHOCTH LU(POBOrO roCyaapcTBa SBIACT-
CsI CO3JJaHUE U pacIINpeHHe IIaTGOPMEHHBIX CEPBHCOB JJIS TPaKIaH.

Cpenu COBpEMEHHBIX CEPBHCOB MOXHO BblIenuTh : Ilopran
I'ocynapctBennbix ycnyr Poccniickoit denepaunu (I'ocycmyrn); ®I'UC
EI'PH; T'AC «Boi6opbi»; I'AC «IIpaBocyaue». Hampumep, cepsuc oc-
YCIYT TPEJIOCTABIISIET BO3MOXHOCTH TOJNYYEHHsI TOCYJapCTBEHHBIX
yCIyr B 3JIEKTpoHHOM (opmare. B HacTosmiee Bpemsi MpH HOMOLIH
JAHHOTO CEPBHCAa MOXKHO MPOBEPUTHh W OIUIATUTH HAJIOTH M LITpadbl;
3alcaThCsl Ha TONyYEHHE IMacropTa; 3alucathesi K Bpady M MHOTOE
Ipyroe.

Hekotopeie mon mudpoBbIM rocyJapcTBOM HNOHHUMAIOT TOCY-
JAPCTBO KaK «u(poBoii rereMon» [4]. ApryMEHTUPYETCSl 3TO TEM, YTO
MUQPPOBBIE PECYPCHI TOCYAApPCTBA SBISIOTCS JJIEMEHTOM KOHTPOIS 3a
IPaXJaHUHOM, MOCKOJIBKY OHO OHEpUPYET W30BITOYHBIM KOJIHMYECTBOM
JTAHHBIX O KOHKPETHOM YeJIOBEKeE.

ToBops 0 MOHATHH «TOCYAAPCTBO» B COBPEMEHHOM TEOPHH TOC-
yZapcTBa M IpaBa CIOKWIOCH JBa MOJAXO0JA: IIMPOKUH MU y3kui. Ilpu
LIMPOKOM HOAXOJE MO I'OCYAapCTBOM IOHMMAIOT ONpPENCIICHHBIM 00-
pa3oM OpraHM30BaHHOE OOLIECTBO, MPH Y3KOM MOAXOJE — ONpeAesIcH-
HYI0 NOJIUTUYECKYIO opranu3anuto 5, c. 50].

B camom of0mem Buze mudpoBu3anys 3TO BHEAPEHUE COBpPE-
MEHHBIX WHPOPMAIIMOHHBIX TEXHOJIOTHH B anmapaT MyOJIrnYHON BIacTH,
[IPUMEHEHUE OpraHaMu TOCYJApPCTBEHHOM M MYHUIUIIAJIbHOW BJIACTH
IUpPOBBIX MHCTPYMEHTOB. CyIIHOCTH LU(POBOTO rocynapcrsa rocy-
JapcTBa Kak OPraHU30BAaHHOTO OOIIECTBA COCTOMT B TOM, YTO 3TO
HauOoJiee mpuemseMas, TEXHOJIOTHYeCKH HeoOxomumas Qopma 00b-
eaunenus jroneil. Ilpu nepexone x nudpoBU3aM rOCYAApCTBO IOA
BO3/IEMICTBHEM OOBEKTHBHBIX (PAKTOPOB MPHOOPENO HOBbIE (OPMBI CY-
niecTBoBaHusA. Ha ceroaHsHuid JEHb 3TOT IPOLECC €I1I€ HE 3aKOHYEH.

[Mon umdpoBsIM TOCYAapcTBOM (B IIMPOKOM CMBICTE) CIEAyeT
MIOHUMAaTh NOJUTUYECKUN COI03 JIIOJIEH Ha ONPEIEICHHON TEPPUTOPUH,
NPEACTABISIIONNA COO0OH HOBBIA THUN OPraHU30BaHHOTO OOIIECTBa,
yIpaBIIsieMbIi TIPH MOMOIIM TUPPOBBIX MWHCTPYMEHTOB U TEXHOJOTHHA
MyOJINYHON BJIACTHIO, BHIPAKEHHOHN B CIICLMAJIBLHOM almapare yrpasie-
HUSL 1 IPUHYKICHHUS.
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Jlns TOJHOTO PACKPBITHSA CYIIHOCTH LIU(POBOrO rOCYyAapCTBa
PacCMOTPHM €ro OIpesieNieHHe B y3KOM cMbIcie. B camom obmem Buae
B TEOPHH TOCYJapCTBa U MpaBa MoJ TOCYAapCTBOM B Y3KOM CMBICIIE TIO-
HUMAIOT y’K€ HE OINpEJeSICHHOE OPraHu30BaHHOE OOILECTBO, a Ompe/e-
JICHHYIO TTOJIMTHYECKYIO OpTaHH3aLHIO.

WudopmanmoHHOEe TOCy1apcTBO — 3TO MOJUTHYECKas OpraHu-
3alusi, JesITeIbHOCTh KOTOPOH CBSI3aHa C MOJMTHUKOW, C PELICHHUEM TIO0-
JUTHYECKUX BOTIPOCOB (HAIpPHMEp, peasln3alsi JesTeIbHOCTH MopTaa
Tl'ocynapcteennsix ycnyr Pocculickoii @enepanny, opraHu3anus 3JeK-
TPOHHOTO rosocoBanus). Ilpu 3TomM MHOPMALMOHHOE TOCYAapCTBO —
HE €JUHCTBEHHAs B 0OLIECTBE MOJUTHYECKAs OPTaHU3aLH.

OTnuauTEeNHHON YepToii HH(POPMAIIMOHHOTO TOCYapCTBa SBIIS-
eTcs TO, YTO 3TO OpraHM3alHsl, KOTOopasi IPEACTaBISET U OCYLIECTBISIET
MyOJIMYHYIO BIAacTh B JIMLE COOTBETCTBYIOIIUX OPTaHOB T'OCYAAapPCTBEH-
HOW BJIACTH TPU TMOMOIIX HHU(POBBIX MHCTPYMEHTOB U TEXHOJIOTHH.
Tak, nanpumep, denepanpHas Hanorosas ciyxba Poccuiickoit ®ene-
panuy IIaHOMEPHO BeAET paboTy MO MHTETPALMH MAIOTHBIX TPOSKTOB
no paboTe B aBTOMATH3MPOBAaHHBIX MH()OPMAIIMOHHBIX CUCTEMAaX; IO
OpTaHMU3aly YCIIYT MPeI0CTaBICHNsI OTYETHOCTH yepe3 MHTepHer.

1100 yugposvim cocyoapcmeom (8 y3xkom cmuiciie) credyem no-
HUMAamyb ~ CY8EPEHHYI0  NOIUMUKO-MEPPUMOPUATILHYIO  OP2AHUZAYUIO
(naam@opmy), cocmoawyro u3 opeaHos YnpasieHus U NPUHyHCOeHus,
cywecmeyrowyio 3a cuem obuecmed, oCcywecmeasiouyto 61acms ¢ uc-
NONb306aAHUEM YUPDPOBLIX UHCHPYMEHMOE U MEXHONIO2UU 6 Yensix co-
30anUsl U NoOdepicanus 6 obuecmae npagonopsiokd. OTINIATEITHEHON
0COOCHHOCTBIO CYIIHOCTH HH(POBOTO TOCYNApCTBa SBISETCS OCY-
LIECTBICHUE BIACTH OOJIBIIEH CTENEHH C MCIOJNb30BaHUEM LU(PPOBBIX
WHCTPYMEHTOB M TeXHONOTHi. K TakoBBIM OTHOCSTCS, HApUMEp, CH-
CTEMBI JIEKTPOHHOTO JOKYyMEHTO000POTa; 3JIEKTPOHHOE ITPABUTEITHCTBO
(e-government); aHAIUTUYECKUE MHCTPYMEHTBHI Ui 0OpaOOTKH OOJIb-
mmx aaHHbIX (big data); mpuMeHeHHE HCKYCCTBEHHOTO WHTEJUICKTA;
cucTeMa OJIOKYEHH MpH TOJI0COBAHUH.

[Ipumenenre UGPOBBIX TEXHOJOIMH TPEOYEeT COOTBETCTBYIO-
IIMX HaBBIKOB M OOYYEHHS CIyKallUX W PaOOTHUKOB. B03MOXKHBI
CIIOHOCTH B aJalTallill COTPYIHHKOB K HCIIOJIb30BAaHHIO HOBBIX TEX-
HOJIOTHH, YTO MOXET 3aTPyJHUTH YCIEHIHYIO0 pean3aluio MU(pOBBIX
nHHOBaMi. CyniecTBEHHBIM MOMEHTOB SIBIISIETCA U TO, YTO pa3paboTka
U TIpUMEHEHHE LUQPOBBIX TEXHOITHH — JOBOJBHO JOPOTOCTOSIIUHA
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mporiecc, TPeOYIOmUii 3HAYNTENbHBIX WHBECTHIMNA, OCOOEHHO Ha
HAYaIbHBIX dTanax MUPPOBH3ALNH, & OKYITAEMOCTh HHBECTHIINN — Me]I-
JICHHAsI.

B 1aHHOM KOHTEKCTE Ba)KHO 3aMETHUTh, YTO IIU(PPOBOE rocyaap-
CTBO — 3TO JIMHAMHYCCKH pa3BUBAOINAsCS opraHu3anus (rmiardopma).
[Tpu 3TOM eciu MbI TOBOPUM O CYIIHOCTH I(PPOBOTO rocynapcTsa (Kak
Y O CYIIHOCTH JIFOOBIX TIPEAMETOB U SIBJICHUM ), TO OHA BCETJa OCTASTCs
HEU3MEHHOM.

IIndpoBoe TOCYymapcTBO MPEACTABIAET COOOM JIOTHUYHBIA ITyTh
Pa3BUTHUS TOCYIaPCTBEHHBIX UHCTUTYTOB B CTOPOHY CEPBUCHOM MOCITU
MPEIOCTABIICHUS YCIIYT ¥ YIPOIIEHUS B3aUMOJICHCTBUS MEXy OpraHa-
MU BHYTPU TOCYAApCTBEHHOTO ammapara, a Takke opraHamu Trocyaap-
CTBEHHOH BJIACTH U TPaXJTaHaAMU.

Opnako, ISl YCHEIIHOW peau3alui MporpaMMbl UG POBU3a-
MU BaXHO HE TOJIBKO TMPaBHIBHO OIICHUTH CHIIBI, MMOTEHIWANT U BO3-
MOKHOCTH K BHEJIPEHHUIO Pa3HOTO poAa WH(OPMAITMOHHBIX CHCTEM, HO U
MEPCIICKTHBBI BOBJICUCHUS TPAXKIAaH BO B3aMMOJACWUCTBUE C STUMH CEp-
BHCaMHU.
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Maxcum I'ennaovesuu Tupckux”®

COOTHOLIEHME ITPABA U IIOJIMTUYECKOI'O PEXKUMA B
KOHTEKCTE TAPMOHUYECKOM TEOPUHU ITPABA

Cospemennoe npago modicem Ovlmb pAcCMOMPEHO Yepe3 Npu3-
MY 2apMOHUYECKOe COOMHOUIEHUE MeNCOY 0OUWEeCTNBeHHBIMU OMHOULe-
HUAMU U NPABOSBIMU HOPMAMU, NPU IMOM, HOTUMUYECKU PENCUM OaH-
HOM COOMHOUIEHUU 8bICMYNAem KAK 21A8eHCMEYwull pakmop, 0000-
waowuil maxoe sIGNEeHUsL KaK 20Cy0apcmeeHnas noaumuxa. B maxom
cyuae 2apMOHU3AYUSL NPABA U Pe2yiupyemblx 0OUjeCmeeHHbIX OMHO-
wieHutl, nocie Heu30exdCHOU OUCZAPMOHUU, BbI36AHHOU MPAHCHOPMAYU-
ell noIUMU4ecKo20 pexicumd, AGIAencs KYesol 3aoadeli noaumuyie-
CKUX AKIOPO8, AGIAIOWUXCSL ONEPAMOPAMU MPAHIUMUBHO20 Nepexood.

B pabome ananuzupyemcsa ¢hopma emuanus mpancopmayuu
NOMUMUHECKO20 DeNCUMA HA 2APMOHUIO 6 Npase, 8bleOOUMCsl 3AKOHO-
MEPHOCIb NPeodpaA306anUs 6 Npase 8 PamMKax MpPAH3UMUGHO20 Nepexo-
da 6 KOHmeKcme c030a8aeMblX 2APMOHUYECKUX KOIeDAHUll 6 cucmeme
00UeCMBEeHHbIX OMHOWEHUL U PE2YIUPYIOWUX UX HOPM.

Knroueswle cnosa: norumuueckuii pexcum, oeghopmayusi npaea,
NPOMpY3Usl NPABA, 2APMOHUSL NPABA, OOUECTHBEHHbLE OTHHOULEHUSL

THE RELATIONSHIP BETWEEN LAW AND POLITICAL RE-
GIME IN THE CONTEXT
OF THE HARMONIC THEORY OF LAW
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PETrUOHAJIBHOIO OTACIICHUS Me)erl"HOHaJ'ILHOﬁ acconranuu TEOPETUKOB roCcyaapcTsa u
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Modern law can be considered through the prism of the harmo-
nious relationship between social relations and legal norms, while the
political regime in this relationship acts as the dominant factor, gener-
alizing such a phenomenon as state policy. In this case, the harmoniza-
tion of law and regulated social relations, after the inevitable dishar-
mony caused by the transformation of the political regime, is the key
task of political actors who are operators of the transitive transition.
The paper analyzes the form of influence of the transformation of the
political regime on harmony in law, deduces the pattern of transfor-
mation in law within the framework of the transitive transition in the
context of the created harmonic fluctuations in the system of social rela-
tions and the norms regulating them.

Key words: political regime, deformation of law, protrusion of
law, harmony of law, social relations

3agaueil nmpaBa, KaK 3HAYMMOI'O MHCTUTYTa COBPEMEHHOH mpa-
BOBOH DPEaNbHOCTH, SIBISIETCS HE TPOCTO PETYIMPOBAHMS OOIIECTBEH-
HBIX OTHOLIEHHWH, a TapMOHUYHOE peryauposanue. IIpu stom, mox rap-
MOHUYHBIM PETYTUPOBAHUEM IOHHUMAETCS TAKOE, KOTOPOE HE MPUBOJIHU-
70 OBl K BO3HHMKHOBEHHIO HEOJAromnpHATHBIX NPOTUBOPEUHH MEXIY
O6HI€CTB€HHBIM OTHOLICHUAMM U MPpaBUJIAMU UX PETYJIIMPOBAHUA.

OueBUAHO, YTO B YCIIOBHAX OTCYTCTBHS FapMOHUH MEXAY 00-
LIECTBEHHBIMH OTHOIIEHHUSIMHU U NMPABOBBIMU CPEICTBAMH UX PEryJIUpO-
BaHHUsS B OOINECTBE BOSHUKAIOT TCHACHIIUH, IPUBOIAIINE K CYIIICCTBCH-
HbBIM HU3MCHCHUAM HOHHTI/IKO'HpaBOBOﬁ PCaIBbHOCTH. OTO BEHI3LIBACT B
JMy4IieM ciydae MOTpeOHOCTh B MPOBEICHHUH IIPABOBBIX pedopMm, a B
XyALIEeM MOXET CTaTb OCHOBaHMEM IepedopMaTupoBaHus OOIIECTBa,
WK IaXKe pacnazia rocy1apcTBa, Kak 00IeCTBEHHOTO HHCTHTYTA.

B ropunuueckoil Hayke ObIIM OTIENbHBIE HCCIEIOBAHUS, CBA-
3aHHBIE C IIPEICTaBICHUEM O TAPMOHUH B IpaBe, KOTOPbIE, OIHAKO, Obl-
JI1 TJIaBHBIM o6pa30M MOCBANICHbBI HOPUAUKO-TCXHUYCCKOMY H3MEPC-
HUIO PaBOBOH PealbHOCTH, a He 0oJiee TITyOMHHBIM MPOCKIUAM CaMOTO
SIBJICHUS [IPaBa, KaK FapMOHHU3UPYIOLIETO Havyajla YeJI0BEeYecKoro ooue-
ctBa [1].

[Tonaraem, 4To mMpaBo, KaK SBICHUE, B IEPBYIO OYEPENb CITYKUT
LEJIM TapMOHHU3ALMM COLMAJIbHBIX OTHOIICHUH, MPOSABIIOIIEMYCS B
BHIE MO0 PETyTUpOBaHMs OOIECTBEHHBIX OTHOIICHWH B (opMax He
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JIOMYCKAIONIMX CYIIECTBEHHOro JucOanaHca COLMABHBIX WHTEPECOB
(4TO CBOWCTBEHHO IS CTpaH POMAHO-TEPMAHCKOW IMPAaBOBOH CEMBH),
00 WHCTPYMEHTA Pa3peIICHUs COIMAIBHBIX KOH(IUKTOB, MPUBOJIS-
IIUX K UX Pa3pelIcHUI0 U YCTPAHEHUIO (UTO MPOSBISAETCS TJIABHBIM 00-
pa3oM B aHIJIO-CAaKCOHCKOHM IMpaBOBO# ceMbe). B mrobom ciydae 6aszo-
BOI1 3a/1aueil peryupoBaHus MpH 000X TIOAX0JaX SIBISETCS PEryInupo-
BaHHE OOILECTBEHHBIX OTHOLICHWH TaKUM 00pa3oM, 4TOOBI TaKOe pery-
JTUPOBaHUE HE HAPYIIAJIO TAPMOHHUIO COITHAIBHBIX OTHOIICHUH M O0IIIe-
CTBCHHOT'O IIPEACTABJICHUA O HUX.

[Ipu 3TOM CTOMT OTMETUTH YTO B UCTOPUH IpaBa HAOIIOJAETCS
3HAYUTENIFHOE YHCIIO CIIyYaeB, KOrZla B IIPaBO BHOCHIIO IUCTAPMOHHUIO B
YCTOSIBIIECS OOIIECTBEHHBIC OTHOIICHHS, Pa3pyIlaio CIOKUBIIHANCS
yKJaJa, TPUBOAWIO K BO3HUKHOBEHHIO COITMANLHBIX BO3MYIICHUH U
MPOTECTOB, KaK MHUHUMYM TPEOOBaBIINX KOPPEKTHPOBKH IPABOBOTO
peryanpoBaHus B LENISIX FApMOHU3ALUY IIpaBa.

HonaraeM, 4TO UAeA O TOM, YTO JOCTHUKCHUEC rAapMOHUH B IIpaBC
SIBJISICTCS. OCHOBHO# 11€7TbI0 TIPABOBOTO PETrYJIMPOBAHHS, 00CCIICUHBAIO-
HIETO pean3aluio OOIIECTBEHHOTO WHTEepeca B €ro COYCTaHUH C KIac-
COBBIMHU, I'PYHITIOBBIMU WJIM NIEPCOHAJIBHBIMHU MHTEPECAMU MOXKET CTAThb
0a30BOl KaTeropue, ONMUCHIBAIOIICH BCE MPABOBbIC MPOIIECCH U sBJIC-
HUSI, TOKA3bIBAIOIINE HAPYIICHUS IPUHIIMIIA TAPMOHHUHU B TIpaBe U 000C-
HOBBIBAIOIIME UM TIPOUCXOSIIUE MpPOIecchl. B TakoM ciydae MOXKHO
TOBOPUTH O TOM, YTO UMEETCSl OCHOBAHHE JUIS MOSIBIICHUS TapMOHHYE-
CKO¥ TeOpuH MpaBa, TO €CTh TAKOTO YYEHHS O TpaBe, KOTOpoe Obl OIu-
ChIBAJIO BCC IIPABOBLBIC ABJICHUA C TOYKHU 3PCHUA CTPEMIICHUSA IIpaBa K
TapMOHUH PETYJIUPOBaHUS OOILIECTBEHHBIX OTHOLICHUH M MPOIIECCOB
cTpeMieHus (IOCTIKEHUS ) TAKOH TapMOHUH.

[MoHnMmas, 9TO B IEJIOM TapMOHHMYECKasl Teopus Mpasa Tpedyer
MOJTHOTO KOHIENTYaJIbHOT'O aHalln3a B popMaTe OOJIbIIEM, HEXKENN YeM
JIaHHBIC TE3UCHI, OTMETHM, YTO TAPMOHUYECKasi TeOpHs mpaBa (MOHHUMA-
HUE MPABOBBIX SBJICHUN KaK CTPEMJICHUS W JIOCTH)KCHUS TApMOHWH B
pEryIMpOBaHUH OOIECTBEHHBIX OTHOIICHWH) MOXKET MPEKPAacHO OIH-
caTh COOTHOIICHHUE MpaBa U MOJUTHYECKOTO PEKHUMA, B TOM YHCIIE MPO-
Iecchl MpeoOpa3oBaHus NpaBa B YCIOBUAX TpaHCc(OpMAaIMK MOJIUTHYC-
CKOTO PEeKUMA.

Panee MbI oTMeuanu, uyTo TpaHchopManys MOIUTHUYECKUX pe-
KMMOB, KaKk B (JOpME 3aMEHBI OJJHOTO PEKUMa JIPYTUM, TaK U TPH CO-
XPaHEHHUHU CYNIECTBYIONIETO MOJUTHISCKOTO PEXKHMA, HO C U3MEHEHUEM
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OTIEJIbHBIX ACIIEKTOB €ro COAEP)KAaHMsI BCErAa IPOUCXOIUT C U3MEHe-
HHUEM IpaBa. BbI3BaHO 3TO Kak 0co00il poJibio IIpaBa B MpolLecce MoJu-
TUYECKOT0 YIPAaBJICHUS MOCPEACTBOM PETYIUPOBAHUS OOIIECTBEHHBIX
OTHOUICHUH, TaK U B KOHTEKCTE 3HAYMMOCTHU IpaBa B MPAaBOCO3HAHHUU
obmiecTBa (Kak B KOHTEKCTE IMPHUBBIYKK OOIIECTBA JKUTh B YCIOBHUAX
IPaBOBOTO PETYIMPOBAHUSA, TaK M B HEOOXOAMMOCTH OOIIECTBEHHOU
peakuyM Ha MpaBOBBIE Mpolecchl). Takum o0pa3oM, TpaHCHOpMAaLHs
MOJIMTUYECKOTO PEKUMA B JIFOOOM CITydae COIPOBOXKIACTCS U3MEHEHU-
€M CYIIECTBYIOLIEro B rocynapctBe npasa. OJHAKO Takoe M3MEHEHHE
UMeeT ONpeAeCHHbIC TEHAECHIINU, OTHON U3 KOTOPBIX SIBISETCS CTPEM-
JIeHWE K TapMOHM3aLMU MEXIY MPUMEHsIeMbIMA METOAaMH, CpeAcCTBa-
MU, IPUEMaMU ¥ CIIOCcO0aM MOJIMTUYECKOTO YIIPABICHUS W BOCIIPHUSATH-
eM OOIIEeCTBOM BCEr0 MAacCHBa CYIICCTBYIOIIMX OOIIECTBEHHBIX OTHO-
LIECHUH.

Hcnonp3oBaHue MpaBoOBBIX CPEACTB Ui aKTUBU3AIMU IPOIieC-
COB TpaHCQOPMAIMH TOJUTHYECKUX PEKHMOB, WIH CTAOMIU3AIAN
CJIO’KMBILIETOCSI TOJUTHYECKOTO PEKUMA, PaHEe yXKEe OTMEUCHHBIX B
Hammx paboTax [2] sBIAETCS €CTECTBEHHBIM CBOMCTBOM ITPaBOBOTO
odopmitenust TpaHchoOpMaIMK MOTUTHYSCKUX PEXUMOB. 3MeHeHue B
HOpMaTUBHOHU cdepe CrocOOHO CTa0MIM3UPOBATh peodpa3oBaHue, 3a-
(PUKCUPOBAB TO MM MHOE CPEICTBO MOJIUTHUECKOTO YIpaBJieHHs 0011e-
CTBOM (HampHuMep, JIETaJl30BaB CPAaBHHUTEIBHO CTAOMIBHYIO BOCHHYIO
IUKTATypy W OIPEIeNUB MOTEHIMATbHBIE CPOKH M MEXaHU3MbI (hopMu-
POBaHUs HOBOI CHCTEMBI OPTaHOB T'OCYAAPCTBEHHOH BIACTH), @ MOXKET
aKTHUBH3MPOBATh TOJUTHYECKUH TIPOLECC, NPENOCTAaBUB, OOMIECTBY
BO3MOKHOCTH HCIIOJIb30BaTh OTIENbHBIE MEXaHH3MbI (HOPMHUPOBAHUS
HOBBIX MOJUTHYECKUX NpeoOpazoBanuil. K uncmy Takux MOXHO OTHe-
CTH BHEJpPEHHE MHCTUTYTa pedepeHaymMa B CTpaHax paHee ero He Huc-
MOJIb30BaBIINX, WIH (heJepan3aiii0 TOCy1apCcTBa, 00ECICYHBAIOIIYIO
MOSIBJICHHE HOBOTO YPOBHS T'OCYAapPCTBEHHOM BJIACTH, a 3HAYUT U HEOO-
XOAMMBIE HOBBIE IPEOOpa30BaHusl 0 O(OPMIICHUIO 3TOIO YPOBHS Bila-
cTH, (PUKCAIIMM B3aMMOJICHCTBUS MEXIY HUM U (elepaibHbIM HEHTPOM
U T.0.

B nonuTonorudyeckon auTepaType BCTPEUaETCsl yKa3aHue Ha To,
YTO TpaHCPOpPMALU MOJUTUUYECKOTO PEKHUMa IMPOAOIDKACTCS 0 MO-
MEHTa JTOCTH)KEHHSI TADMOHUN MEXKTy OCHOBHBIMHU MOJUTUYECKUMH CH-
JIaMM ¥ aKTOpaMH B IIPOILECCE MOJIUTHYECKON OpraHM3aluu XKU3HU 00-
mectBa [3]. Dta rapMoHuUs SABIsSIETCS OE3YCIOBHO BPEMEHHO CTAOMIIb-
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HBIM COCTOSIHHEM, KOTOPO€ BO3HHKAaeT JHOO B CIlydyae OTCYTCTBHS Yy
OTIPE/IETICHHBIX TOMUTUYECKUX CHJI BO3MOXKHOCTH [ATbHEUIINX [eH-
CTBHH IO MPEeoOpa30BaHUIO TOCYAAPCTBA, JHOO0 B CIIydae OCO3HAHUS CO
CTOPOHBI aKTOPOB IIEIECO00Pa3HOCTh BPEMEHHOW OCTaHOBKHU IpoIecca
napooOpa3oBaHHud B KOHTEKCTE BO3JEHCTBHUS BHEIIHHUX M BHYTPEHHUX
(dhakTopoB. B mo06oM ciaydae AOCTHKEHHE TaKOTO COCTOSHHUS TpeOyeT
HOPMUPOBaHUs (IPUHSATHUS COBOKYITHOCTH MPABOBBIX HOPM) YCTaHaBIIU-
BarOmuUX MPUHIUIIBI 1 MEXaHU3MbI p€ajin3aliui BJIaCTH B CIIOKUBIIUECH
YCIIOBUAX, NPECAYCMATpUBAIOIINE TapaHTUW IIOJIOKCHUA YYaCTHHKOB
mpoliecca MOJIMTHYECKOTO IMpeodpa3oBaHusi, (DUKCHPYIOIUE HHCTHUTY-
IIMOHATIbHBIE M TIPOILIECCYalIbHBbIC AaCIIEKThI OCYIIECTBIICHUS TOCYAap-
CTBCHHO-BJIaACTHBIX HOJIHOMO‘II/II\/'I, MMPUEMJIEMBIX IJId YYaCTHHUKOB ITOJIH-
Trdeckoro mporiecca. [Ipu 3ToM TOMmKHA BO3HUKHYTH TAPMOHUS MEXITY
TEMHU METOJIaMU, CPEACTBAMH, CIIOCOOAMHU U MPUEMAMH OCYIIIECTBICHUS
MOJUTHYECKOMN BJIACTHU, KOTOPBIC MPUCMIIEMBI MJIA YUaCTHUKOB IIPOLEC-
ca MOJUTUYECKOro mpeodpazoBanusi. be3 TOCTHKEHUS TaKOW TapMOHUHU
He mpou3oiaeT (pukcamus 6a30BBIX WHCTUTYTOB MOJUTHYECKOTO PEKU-
Ma M Kak CJEACTBUE OyJeT HEBO3MOXKHA CKOJb-HUOY/b JITUTEIbHOE
CTa0MIIBHOE COCTOSIHUE TTOJIMTHYECKOTO PEKUMA.

IIpu 3TOM, KaK TpaBUIIO, TAPMOHHU3AINNS OCYIIECTBISIETCS II0-
CPEICTBOM YeThIpeX NeHCTBHiA. Bo-TIepBBIX, MPUHATHS KOHCTHTYHPYIO-
IIMX HOPMAaTHBHBIX aKTOB (KOHCTUTYIIMH, COIO3HOTO JIOTOBOpA, IOJIH-
TAYECKOTO COTJIAIICHHS) B KOTOPBIX OTPAKAIOTCS MPUHIIUAIIBI M MOJAITb-
HOCTH CIIOKHUBIIIETOCS BPEMEHHOTO MOJMTUYECKOTO KOHCEHCyca. B Ta-
KOM Cllydae O4YeBH/IHA MPUYMHA, IO KOTOPOH OOJNBIIMHCTBO MpeoOpaso-
BaHUH MOJUTHUECKUX PEXUMOB 3aBepIIatoTcs Wiu npuHaTHeM KoHncru-
TYIMH, WIA XOTA ObI aKTa, MehOpMUPYIOIIETO OCHOBHBIE KOHCTHTYIIH-
OHHBIe TpWHIMIGI (HampuMmep, HriopHOeprckue 3akoHBI HaIMOHA-
coruanuctuyeckoit ['epmanuu [4], unu VcknmrountensHbie (dpe3BhIUaii-
HbIe) 3aK0HbI 1926 roma B damucrckoi Uramuu [5, C. 31 - 32]).

Bo-BTOpHBIX, CO3/1aeTCsi COBOKYITHOCTh MHCTHUTYTOB, (popmainu-
3YIOIIMX CHCTEMY TOCYJapCTBEHHOTO ympasieHus. Kak mpaBuio 3To
CBSI3aHO C CO3JaHUEM MEXaHHM3MOB 3aMEIECHHs BIACTH, WIH MPOBEIC-
HUS BBIOOpPOB B TocynapctBe. be3 (ukcarmm mpaBui HajelleHUs KOH-
KPETHBIX JIUI] TOCYAapCTBEHHO-BJIIACTHBIMU TIOJHOMOYHUSMH, VI XOTS
OBl KOHCTATalluW JICTUTUMHOCTH CIJIOKUBIIMXCS WHCTHTYTOB TOCyaap-
CTBEHHOTO YIPaBIEHHs HEBO3MOXHA CTAaOWIHM3AIMS TOTHTHIECKOTO
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peXuMa, M Kak CIEACTBUE IOCTI)KEHHE TapMOHUU MEXIY IIPaBOM U
HNOJIUTUYECKUM PEKUMOM.

B-TpeTpux, HOPMATUBHO 3aKPEIJISIOTCSA TapaHTHH COLUAIBLHO-
SKOHOMHYECKHX HHTEPECOB OOIIECTBEHHBIX TPYII, BBIPA3UTEISIMU WH-
TEPECOB KOTOPBIX SIBJISIOTCSI KOHKPETHBIE MOJUTHYEeCKUEe akTopbl. Col-
CTBEHHO, CWJIbl, BKJIIOYEHHBIE B IPOLIECC MOJUTUYECKOM TpaHchopma-
UM, OTPAXKAIOT MHTEPECH] TOM MM WHOW COUUATBLHON TPy (PETUrH-
O3HOM, ITHUYECKOH, 5KOHOMUYIECKON M T.J.). DTO O3HAYAET, YTO B CIY-
Yyae ecii MPaBOBBIMU aKTaMH He OyJeT 3adUKCHPOBaHA COBOKYIMHOCTh
YCIIOBUH, TPEACTaBISAIOUIMX HHTEpec (Yalie BCEro COLUAIBHO-
SKOHOMMYECKH) TaHHBIX COLMAIBHBIX TPYIIT HOJIUTUUYECKUN PEXUM HE
6yz[eT yCTOI\/'I‘II/IBBIM, TMOABATCA HOBBIC CHJI, OIIMPAIOIIUECA Ha AAaHHBIC
COLMAJIbHBIE TPYIIbI, KOTOPHIE MPOIODKAT AEHCTBUS 1O mpeoOpa3oBa-
HUIO MOJUTHYECKOTO PEKMMa TocyAapcTBa. TakMMU NPaBOBBIMU pe-
3yJIbTaTaMU MOXKET OBITh (PUKCAIMs IPaB Ha UMYIIECTBEHHbIE 00BEKTEHI,
HaTpuMep, Ha 3eMITI0 M TIPUPOTHBIC PECYPCHI, ONpEeNiCHHbIC TTapaMeT-
PBl 5KOHOMHUYECKOW MONUTHKH, CTABKH HAJIOTOB, pa3peLICHUs] Ha OIpe-
JIETICHHYIO JIeSITeNbHOCTh WM MOHOIIOJBHOE €€ OCYIIeCTBIeHue. B He-
MaTepHaJbHOM YacTH K TaKMM HOPMaM MOXKHO OTHECTH 3aKpeIUICHUS
TeX WIM HHBIX MPaB, OCBOOOXKIEHHUE OT ONpPENENIEHHbIX 0053aHHOCTEH,
(UKCaLXIO TOJIUTHYECKOTO IPEICTABUTENILCTBA U T. 1.

B-‘IeTBCpTBIX, OCYHICCTBIIACTCA CO3AaHHUC MacCCHBa IIPABOBLIX
HOPM, 00€CIIeUMBAIOIINX PEANTHU3ALHUIO TPEX MPEABIAYIUX TPYIII HOPM.
JlaHHBIE HOpPMBI, 3aKPEIUICHHBIE B IIMPOKOH COBOKYIHOCTH 3aKOHOB U
MMOA3aKOHHBIX HOPMATHMBHBIX IPABOBBIX AKTOB, a4 JISA IMOJIUTUYCCKUX
PEKUMOB CTPAaH HE pOMAaHO-TCPMAHCKUX IPABOBLIX CUCTEM WM MHBIX HC-
TOYHHMKAX MpaBa 00€CIeYNBaIOT PEaJbHOCTh PeaJn3alui TeX HOPM, KO-
TOpBIE COJCPIKATEIBHO TapMOHU3UPYIOT COLMAIBHO-TIOJIUTHYECKYIO
CUTYallMI0 B CTPaHE W CHOCOOCTBYIOT HEM3MEHHOCTH MOJIUTHYECKOTO
peKuMa Ha ONpeeIeHHBIN IEPHO BPEMEHH.

B cnyuae, ecniu He NpPOM30HAET TapMOHU3ALUA COOTHOLIECHUS
MCKAY CIHOXUBIIEMCA IMOJUTHYCCKHUM PEKUMOM MU €TI0 IIPaBOBbIM
oopMIICHHEM, B TOM YHCIE MMOCPEICTBOM HE YCTPaHEHHUS OTIACIBHBIX
MMEIOIUXCS [IPABOBBIX Ae(EKTOB, HAPYLIEHHUS [IPAB YYaCTHUKOB I10JIH-
THYECKOTo Mporecca (MOJUTUUECKUX OpraHU3alui, TPyMIl WX KOH-
KPETHBIX MEPCOHANNI), OTpaskeHHA B HOpMax MpaBa CTPEMJICHUH COLU-
ANbHBIX TPYHI, SBJIIOIIUXCSA CyOCTpaToM Uil TOJUTUYECKUX CHIL,
Y4acTBYIOIIUX B OOpbOe 3a BIACTh HEMHHYEMBIM HUTOTOM OYIET Ipo-
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JIOJDKEHHE TIporecca TpaHC(HOPMAIMH IMOJTUTHISCKOTO PEXHMMa BIUIOThH
70 OOpETEeHUs] HOBOM TOYKH PaBHOBECHS] M HOBOW TOMBITKH CTaOUIIN3a-
MU CUTYaIlUU MTOCPEACTBOM FapMOHM3AIMH PEeXUMa U MpaBa, ero Hop-
MaTUBHO (DUKCHPYIOIIETO.

B Takom ciy4ae 04eBHIHO, YTO TAPMOHHYECKOE COOTHOIICHUE
MEXJy CIIOKUBIIEMCSI IMOJUTUYECKHM PEKHMOM U €ro IpPaBOBBIM
oopMIIEHUEM SBISIETCS CBOCOOPA3HBIM JIETEKTOPOM, KOTOPBIH IMTOKa3bI-
BacT CTCIICHb YCTOI‘/'IT-II/IBOCTI/I CJIOKUBIICTOCA MOJHUTHYCCKOro peXXruMa u
MO3BOJISIET B IEJIOM TIPOCIIEANTh 0a30BbIe HAMpPABICHHUS €ro MOTEHIIU-
anpHOl TpaHchopmarmu. [lomaraem, 4TO JETEKTHPYIOIIUN XapakTep
«IPaBO-PEKUMHON TApMOHH3AINUN» JIOJKEH YYHTHIBATHCS HCCIEI0BA-
TCISIMA B paMKaxX aHalin3da COCTOAHUA MMOJIUTUYECKON CHUCTEMBI KOH-
KPETHBIX TOCY/IapCTB B ONPEJIEIIEHHBIX HCTOPUIECKIX PEaTHSIX.
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I'anuee Muxaun Cepzeesuu
Coxonkosa Anacmacusn Cepzeesna™

K BOIIPOCY IOHUMAHMUSA ITIPABA KAK MHOI'OT'PAHHO-
o ABJIEHUSA

Ilokaszano, umo 6 ropudu1ecKoll Hayke NPago GbICMynaem 8 Ka-
yecmee CIOANCHO20 U MHO202panHo2o saenenus. CyWHOCmMb npaea Kax
MHO202PAHHO20 ABNIEHUS SIBNACMCSL 8eCbMaA MHO2000PA3HOU U He C80-
ouUmcs UCKIIOYUMENbHO K 00WeCcoyuanbiblM U KIACCO8bLIM HAYALAM.
Coenan 661600 0 MOM, YMO NPABO 8 CYOBLEKMUBHOM CMBICAE NPeOnoaa-
2aemcs npuzHagaemoe 20cy0apcmeom npUmsa3anue aooetl Ha 803MONHC-
Hble Oelicmausi U NoBeOeHUsl, 8 C80I0 ouepedb, N0O 0ObLEKMUBHbIM NPA-
60M NOHUMAEMCSL Jce CUCMEMA POPMATLHO 3aKPENIeHHbIX HOPM, dMa-
JIOHOB, UCNOIHEHUe KOMOPbIX AGNAEMCs 00Weo0a3amenbHbIM, 3 cyem
npeobaadarouei UMNepamusHOCHU.

Knioueswie cnosa. npasosoe sgnenue, npago, Konyenyus, npa-
BONOHUMAHUE, 20CYOAPCMBO, 4el08eK, MOPAlb.

ON THE ISSUE OF UNDERSTANDING LAW AS A MULTI-
FACETED PHENOMENON

It is shown that in legal science law acts as a complex and mul-
tifaceted phenomenon. The essence of law as a multifaceted phenome-
non is very diverse and is not limited exclusively to general social and
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class principles. It is concluded that law in the subjective sense is as-
sumed to be a state-recognized claim of people to possible actions and
behavior, while objective law is understood as a system of formally es-
tablished norms, standards, the implementation of which is generally
binding, due to the prevailing imperativeness.

Key words: legal phenomenon, law, concept, legal understand-
ing, state, person, morality.

[Ipu monxone K MOHATHIO MPaBa, BAXKHO YYHUTHIBATH, YTO 3TO
SBJICHUE HE MEHEE CIIOKHOE, YeM IOCYJapCTBO U, KaK [IPAaBUIIO, aBTOPHI
IOPUIIMYECKUX U3JaHUH PacCMaTpUBalOT MPaBO B OOBEKTHBHOM U CyOb-
eKTHUBHOM cMbIchaxX. Tak, AkmamnoBa A.A. [1, c. 156] B ogHON U3 CBOUX
paboT npHuIepKUBAETCSI MHEHHUS O TOM, YTO CyOBEKTHBHOE MPABO — 3TO
Mepa IOPUINIECKH BO3MOXKHOTO noBeeHus. Clie10BaTeIbHO, O 3THM
MOJIpa3yMeBaloTCs Cyry0o JIMUHbIE HHTEPECHI JINIA, ero Ipasa U cBOOO-
JTBL.

[Ipumepom 3TOMy MOKET MOCIYKUTh, MoJIokeHHe BceoOiei
JIEKJIapaliy MpaB YeJOoBeKa, COTIACHO KOTOPOMY «KaXKIbIH YeloBEK
UMeeT MPaBO Ha JKU3Hb, Ha CBOOOAY W HA JIMYHYIO HENPUKOCHOBEH-
HOCTh» [2]. CyOBEKTHBHOCTH B JAHHOM CJIy4ae BbIpaXKaeTcs B TOM, UTO
[paBa HETIOCPEICTBEHHO CBSA3aHBI C CYOBEKTOM, SIBIISIOTCS 3aBUCUMbBIMH
OT €T0 BOJIA M CO3HAHUSL.

[Ipu 3TOM, Ba’KHOM OrOBOPKOH 3/1€Ch BBICTYIIAET TOT (aKT, YTO
3Ta «Mepa IOPUANYECKH BO3MOYKHOTO ITOBEICHHMS» SIBIACTCS OTPaHU-
yenHoil. CornmacHo Koncturyiuu Poccuiickoit ®eneparuu [3], peanu-
3alusl YeJIOBEKOM CBOMX MpaB M CBOOOJ HE JOJDKHA HAPYIIATh MPaBa U
CBOOOIBI APYTHX JIMII.

Kakx cmpaBemnmuBo otmeuaer AxkmanoBa A.A.: «Eciam xe Bce
JIOAM HA4YHYT JIEHCTBOBATh TOJILKO TIO CBOMM BHYTPEHHUM IpaBUIIaM,
HE NPUAEP)KUBASICh OOLIUX MOIXOA0B, TO OyAE€T HEBO3MOXKHO IOCTPO-
WTh KaKyI0-TH00 KOJJIEKTUBHYIO JesTensHOCThY [1, c. 156].

Torna, 6e3yciioBHO, BOSHUKAET MOTPEOHOCTh B CYIIECTBOBAHUH
HOPM, SIBISIIOIIMXCA 00A3aTeNbHBIMU AJIs1 BceX. B aTOM ciyuae pedb
uaetr o0 0ObEKTUBHOM IIpaBe, KOTOpOe Haubolee MOTHO MPEICTaBISIET-
Ccsl, €CITM K HEMY OTHOCSIT ACHCTBYIOIIEE 3aKOHOAATENbCTBO. OOBEKTUB-
HOCTB €T0 3aKIJII0YaeTCsl B TOM, YTO OHO HE 3aBHCUT OT CO3HAHUS U BOJIH
KOHKPETHOT'O JIUIIA.
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Tlozunuio AxkmanoBoid A.A. 0 TOM, YTO MOHATHE IpaBa CIOXK-
HOE, COCTOsIIIee U3 ABYX Kareropui, pazaeiser Cmonenckuii MLb. [4, c.
122], aBTOp YTBEpXKIACT: «IPaBO B OOBEKTHBHOM CMBICIIE — 3TO 00ec-
NedeHHas 3aKOHOM Mepa BO3MOXKHOTO TOBEACHUS TpakIaH MM Opra-
Hm3anuiiy. CyOBeKTHBHBIC K€ TIpaBa, M0 MHeHHI0O Muxamia boprucoBu-
Ya, «CBSI3aHBI C BO3MOXKHOCTSIMH HJIM CBOOOJION TOBE/ICHMSI, TIPUHAIIE-
YKAIIUMU JIUIAM, CYOBEKTaM.

CyObeKkTrBHOE MpaBO BKJIIOYAET B ce0s, B MEPBYIO OYEpEnb,
BO3MOKHOCTh CaMOCTOSITENIFHO COBEpIIATh ONpesesieHHbIe AeUCTBUS, a
TaKXe BO3MOXKHOCTBH TPeOOBaTh ONPEAEICHHOIO MTOBEJCHHUS OT IPYTOTo
JIMLIA, 4TO, B CBOIO OUYepesb, 00YCIaBIMBACTCS TEM, YTO MIOBEACHUE €CTh
BO3MOXHOCTb Pean3alui CyObeKTUBHOTO TIpaBa.

«O0BexTuBHOE TpaBo, - mumeT CmoneHnckuit M.b. [4, c. 123],
HE «IPUKPEIJICHO» K KAaKOMY-THOO KOHKPETHOMY CYyOBEKTy, a, Halpo-
THB, CYIIECTBYET KaK OOBEKTHBHBIH (akT. [ TaBHBIM OTJIMYHMEM OT Ta-
KHX IOPHINYECKUX KaTeropuid, Kak Mopajb, 00bI4ai, a Tak)ke JOKTPHHBI
€CTECTBEHHOT0 TpaBa, BBICTYNAEeT NMPU3HAHUE €ro MPaBOM «IO3UTHB-
HBIM». JTO 0O0YyCIaBIMBAETCS HAIMYHEM B €ro COJCpKaHUM HMIlepa-
TUBHOTO KPUTEPUSI.

Hapsny ¢ BompocoM o TOHATHW TIpaBa, BaXKHOE 3HAYEHHE B
IOPUIMYECKON HAyKe W JUTEpaType 3aHUMAaeT BOIPOC O €ro IEHHOCTH.
PaccmaTpuBasg 3ty mpoOiemMy, ydeHbIe-IOPHCTHI Pa3iuyaroT COIUallb-
HYI0, THCTPYMEHTaIbHYIO U COOCTBEHHYIO IICHHOCTH TTpaBa.

Tak, AnekceeB C.C. [5, c. 329-330] B cBOMX TpyHnax BbIABUTAET
MO3UIIMIO O TOM, YTO COI[MaJIbHAs LIEHHOCTh IpaBa, MPeXJIe BCEro, 3a-
KITIOYaeTCs B €ro HallEJICHHOCTH Ha 00ecrieueHne YCTOHIMBOTO MOPsIIKa
B OOIIECTBEHHBIX OTHOIICHUSX, HA JOCTIDKEHHE TOYHOCTH B CAMOM HX
conepkaHuu. braromapst ero ¢hopManbHON ONpeneIeHHOCTH, Mpeodia-
JaeT KOHKPETHKA NP pa3rpaHYeHUH TPaBOMEPHBIX JIeHCTBUH OT Gpu-
BOJIBHOCTH.

WHcTpyMeHTampHas 1IeHHOCTH, o ciioBaMm Aunekceesa C.C. [5,
c. 169-171], BelpaxkaeTcs B TOM, 4TO, Oyay4H TJIaBHBIM WHCTPYMEHTOM
rocyapcTBa, MPaBo BHICTYMAET B KAUECTBE CPEJICTBA PEILIEHUS pa3ivy-
HBIX 3a7a4. Kpome Toro, mpaBo MpeTBOPSET B JKU3HD DS/ COIMAIBHBIX
WHCTUTYTOB (MOpaH, YIpPaBICHUs, 1EMOKPATUH), BHICTYNasl IIPU 3TOM
OTIOCPEICTBYIOIIUM 3BeHOM. U, HaKoHell, HHCTpyMeHTalbHasl IIEHHOCTb
MpaBa BBIpAKAETCS B 00ECIIEUeHUH CIIAYKEHHOCTH KU3HHU O0IIEeCTBa, 9TO
CO3aeTCs MOCPEACTBOM YCTAaHOBICHUS 00Pa3IIOB, ITAJOHOB MTOBEIEHUS

35



1 ux rpaHul. W3 3Toro ciemyer, 4TO HHCTpyMEHTaJIbHas IEHHOCTh BBI-
pakaeT Tak Ha3bIBAEMYIO CITY>KEOHYIO IIEHHOCTh IpaBa.

CoOcTBeHHas ke EHHOCTh TpaBa 3aKIi0yacTcsl B TOM, YTO Ipa-
BO €CTh «BBIPAXCHHE W OJMLETBOPEHUE COLMAIBLHON CBOOOBI U aKTUB-
HOCTH JIIOJIEi Ha OCHOBE YIOPAJOYEHHBIX OTHOIIEHHWH W B COOTBET-
CTBHH CO CIIPaBEIIUBOCTHIO, HEOOXOANMOCTBIO COTJIACOBAHUS BOJHU H
WHTEPECOB PA3IMYHBIX CJIOEB HACENCHMs, COLMAIBHBIX Tpymm» [5, c.
171-174].

B 3TOM CMBICIIE TIPABO CITY’KHUT CPEICTBOM ISl IPEIOCTABICHUS
WHIUBUYYMaM CyOBbEKTUBHBIX MpaB, aKTUBHOCTH B UX MOBEAECHUH, HO,
OJIHOBPEMEHHO C 3TUM IIPaBO HANPABICHHO Ha JTOCTH)KEHHE COU3MEPH-
MOCTH CBOOOIIbI, JTaHHOW COIUYMY C TPEOOBAaHUSMH MOpAJd, HPaB-
CTBEHHOCTH M CIPaBeIUIMBOCTH, B LENsX M30ekKaHUs Mpou3Boia u oec-
MpaBwsl.

Paccyxnas Haj EHHOCTBIO TIpaBa, MOYKHO TaKKe IMPOCIEAUTh
€ro MHOT'0aCIICKTHOCTb, HO BCC CBOJUTCA K TOMY, YTO OCHOBHas, CTOA-
mas mepej HAM I1ellb — 00eCIIeYeHHEe COTJIACOBAHHOCTH M YIIOPSIOYCH-
HOCTHU B JICUCTBUSX JIIOJIEH, YCTAaHOBJICHHUE U MOIep)KaHue OOIIeCTBEH-
HOIr'o0 mopsaka, COOTBETCTBYIOUICTO YCTOSABHIMMCA HOpMaM IipaBa, MO-
paJy ¥ CTIpaBeAJINBOCTH.

Jns Hayana ciieqyer yaenuTh BHUMaHHE TOMY, YTO CYIIHOCTb,
Kak (¢uinocodckas KaTeropus, MPEICTaBIsIeT CO000H COBOKYIHOCTh
HamOoJiee 3HAYMMBIX BHYTPEHHHUX CBOWCTB TOTO WJIM WHOTO SIBIICHUS,
ero ObITHE.

CrenmoBatrenbHO, MO/ CYHIHOCTh TIpaBa MMOHUMAETCSl ero BHYT-
PEHHsIS, YyCTOWYMBAsi XapaKTepUCTHUKA, PACKPHIBAIOIIAS €r0 MPUPOLY H
couanbHOe Ha3HaueHue [6, c. 182].

IIpu paccMoTpeHnH ero CynrHoOCTH, - uireT AkManosa A.A. [1,
c. 157], Takxke BaKHO yUMTHIBATH JBa (pakTopa:

1) nro6oe mpaBo ecTh Mpexkze BCero perymarop (dpopmanbHas
CTOpOHA);

2) 3TOT perysisaTop, Kak MpaBuiio, PU3BaH 00CITYXUBATh HAIlM-
OHaJIbHBIE MHTEPECHl TOCYAApPCTBa M YCTaHABIMBATh OajlaHC UHTEPECOB
Pa3IMYHBIX CIIOEB HACENEeHHUs (cofeprKaTeabHast CTOPOHA).

B ropunndeckoii nurepaType MOKHO BCTPETHTH JIBa OCHOBHBIX
noaxoja K cyurHoctu npasa. Tak, Mopo3zosa JL.A. [6, c. 182] Beigenser
KJIACCOBBII M 00IIeCOITHaNbHBIN (00IIeIeTOBEICCKI) TIOTXOTBI.
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KraccoBast cymHoOCTs IpaBa TpakTyeTCs KakK BBIPaXKEHHE BOJIHU
9KOHOMMYECKH TOCHOJCTBYOIEro Kiacca. CorjlacHO JaHHOMY IOJXO-
1y, IpaBO MEPBOOUEPETHO 00ECIeYHBAET WHTEPECH! MPEBATUPYIOLIETO
KJjlacca, OTOJBUTAs Ha 3aJHUH TUIaH MHTEPECHl OCTAIBHOW MAacChl JItO-
neil. OTo peanusyercs, Kak IPaBUIIO, TOCPEICTBOM HACHUJIMS U I10]aB-
JICHUsI, YeM ¥ 00yCIIaBIMBACTCS IIOCTOSHHOE HEOBOJILCTBO U PACTYIAs
6opbsba B obmiecTBe. COOTBETCTBEHHO, POJIb IpaBa 34€Ch BECbMa HE3Ha-
YHUTENbHA.

B mporuBomnocraBiieHre KJIACCOBOMY TIOAXOJY K CYIIHOCTH
MpaBa BHICTYMaeT OOIeCONHUaIbHbIN Wi oduedenopeueckuid. [Ipume-
HUTEJBHO K HEMY, IIPABO CIYKHUT CPEICTBOM JUIsl JOCTHIKEHHSI KOMITPO-
MHCca B OOIECTBE, CTIIKUBAHKS MPOTHBOPEUHH PA3TMYHBIX COIHAIIb-
HBIX KJIACCOB M TPYIII, BhIpa)kasi OOIIyI0 BOJIIO HaceneHus. Ecim xe B
KJIACCOBOM HOAXO0J€E YETKO MPOCIIECKUBACTCS TCHACHIMUS K TPUMEHEHHIO
MPUHYXICHUS, TO 3JIECh XK€, HAPOTUB, Mbl HAOIIOJaeM JOCTH)KEHHUE
KOHCEHCYyca B OOINECTBE 32 CUET B3aUMHBIX YCTYIOK M COTJIACOBaHHUSI
WHTEPECOB JIMYHOCTEH.

Hapsiny ¢ ykazanasiMu Bbine, CamsixerauaoB C.P. [7] B cBoem
TPY/I€ BBIAEISIET TAKKE STHUYECKUH, PACOBBIM U PENMTUO3HBIN 1OJX0/bI
K CYIIHOCTH IpaBa. Tormga mpaBo CIy>KUT CIIOCOOOM BBIPAXKEHHUS BOJIH
COOTBETCTBYIOIINX 3THOCA, Pachl WM PEJIUTHUHU, 3aHUMAIOIINX IPUBHJIE-
THPOBaHHOE MOJIOKEHHUE W YbH MHTEPECHI, SIBISIOTCS] JOMUHHUPYIOIIAMH.

Ocoboe 3HaueHHe B IOPUAMYECKON HayKe MMEIOT KOHIEIIHH
MPaBOMIOHUMAHHUS, OTPAXKAIOIINE Pa3JInYHbIEC B3TJISIIBI, OLECHKA U CaMo
BOCTIPHATHE MTPaBa KaK COIMAIBHOTO SIBIICHUS] YICHBIX-IOPHCTOB.

ITo cnoam Kopuera B.H. [8, c. 200] B HacTosiee BpeMs I
IOPHUCIIPYACHIMHY HanOolee BaXKHYIO POJb WIPAIOT IHO3UTHBHCTCKAs,
€CTECTBEHHO-IIPAaBOBAas U TUOEpTapHO-IOpUAMYECKast KOHLIEIIN IPaBa.

B ocHOBe KOHIENIMHU MO3UTHBU3MA JICKHT OTKa3 OT aHalu3a
CYLUIHOCTH PacCMaTpUBAEMBbIX SBICHUH M TNPHU3HAHUE €JUHCTBECHHBIM
WUCTOYHUKOM 3HAHHWS, MOJYYEHHBIE HCKIIOUUTEIbHO IyTeM Halmrone-
HUSI, TO €CTh AMIIMPUYECKHE TaHHBIE.

B pamkax gaHHOTO Mojxo/ia K MOHUMAaHHUIO NpaBa ObLIO BHIIBU-
HYTO TPY HAIPABJICHUS — JETHUCTCKOE, COLMOJIOTMYECKOe U aHTPOIIOJIO-
THYECKOE, WIIH TICUXOJIOTHIECKOE.

CornacHo KOHIETIUH JIETU3Ma, IPaBO U 3aKOH — MOHSTHUS TOX-
nmectBeHHble. ['000¢ T. u Octun JI. — ogHN W3 MPUBEPKEHIIEB JAHHOTO
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HaIlpaBJIE€HUs, CYUTAIIM, YTO IIPABO €CTh NPOAYKT IOCYIapCTBa, «IIPUKA3
CYBEPEHHOM BIACTH», IOCIECIHUM U IIOPOKIAETCS IIPABO.

BnocnenctBuu moanepikaBlIve HACI0 JIETM3Ma JPYTHE€ HHO-
CTPAaHHBIC U POCCUHCKUE IOPUCTHI MPOJOJKUIU €€ aKTUBHO Pa3BUBATh.
Tak, lllepmeneBuu I'.®D., yTBepKaj, 4TO UCTUHA O MPABE KOPEHUTCS B
3aKOHE, «IIPaBO, IO €r0 CJIOBaM, - BCETJA €CTh BBIPAXKEHUE MHTEpEeca
BJIACTBYIOILIUX, & TOCYIapCTBEHHAs BJIACTh HE CBsSI3aHA MPABOM U CTOUT
Hag HuM» [8, ¢. 202]. U3 mo3unmu npodeccopa MOKHO MPEIIOI0KUTh
0 CTHpaHUHU TPaHU MEXKIY MPaBOM W IIPOU3BOJIOM, &, CIIEIOBATEIHHO,
MIPaBO HOCUT XapaKTep MHEHHUS.

Kpome Toro, 3HauuTENbHOE YUCIO POCCUUCKUX FOPUCTOB, MOJI-
JEP)KUBABIINX JTAHHOE HAIPABJICHHUE, OTKA3BIBAIUCH MPU3HABATEH UICIO
TaK Ha3bIBAEMOTO IPABOBOIO Iyalli3Ma, KOTOPBIA BBIPAKAETCA B COCY-
LIECTBOBAHUE MPaBa €CTECTBEHHOI'O U MO3UTUBHOTO, TUM MOAYEPKUBA-
€TCSl He TOJIBKO OTPHUIIAHWE MU TIpaB M CBOOO] YETIOBEKA U TPaKIaHHU-
Ha, (TTOCIIeTHUE, B CBOIO OYEpe/ib, PACCMATPUBAIKCH KaK OMUYNHEHHBIC,
a He CBOOOJHBIC CYIECTBA), HO M CYINIHOCTHON CHelr(HUKN TmpaBa Kak
COLIMAJIBHOTO SIBJICHUS, 00JIaJaroIIero COOCTBEHHON COIMAIbHOW IICH-
HOCTBIO.

HawnGonbiiee pa3BuTue MOyYHIIO HAIIPABICHUE COIMOJIOTHYE-
ckoe. [IpeacraBurenu nanHoro tumna npaBononumanus, P. Uepunr, JI.
Hroru, E. Dpnux, B cBoHX paboTax MpUACPKUBAIUCH MO3UIMNA O TOM,
YTO MPaBO KOPEHUTCS HE B HOpPMax 3aKOHA, a PEaJIbHOU AeHCTBUTEIND-
HocTH. [IpaBo, cormacHo JaHHOW TEOpUU — SIBJICHUE COLUMAJIbHOE, HE3a-
BHCHMOE OT Trocynapctsa. [lociennee CIy>kKUT JHUIIb UHCTUTYTOM, KO-
TOPBIM MPU3HAET U OTPAKAET B JECHUCTBYIOLIEM 3aKOHOJATENILCTBE HOP-
MbI, BO3HUKAIOIE HEIOCPEACTBEHHO B OOINECTBE 4epe3 OTAEIHHBIE
JEHCTBUS WIN NPaBOOTHOLICHUSI.

CoOTBETCTBEHHO, «IIPaBo, - Kak numeT Mopo3osa JI.A., He ecTh
HOPMAaTHBHOE YCTAHOBJIEHHE I'OCYAAapCTBa, a TO, YTO PEAIBHO OIpee-
JISET MOBeIeHNne CYOBEKTOB, MX MpaBa W OOS3aHHOCTH, BOILIOIIASACH B
MPaBOBBIX OTHOIIEHUSIX» [6, c. 180].

Hewmarno BaxkHOe 3Hau€HHUE CTOPOHHUKHU COLIMOJIOTHYECKOTO TH-
1a IPaBOMIOHMMAHUS YIEISIOT CyneOHON TPaKTHKe, BBIABUTAs Ha Tep-
BBIH IJIaH UJICI0 O PACCMOTPEHUH TpaBa B IeHCTBUH. VIMEHHO cyieOHbIe
aKTHI OLICHUBAIOTCS KaK peaau3alus U IpUMEHEHHUE IpaBa.

IIcuxonoruyeckoe HampaBlICHHE K INOHMMAHUIO [paBa H3HA-
YalbHO HAlUIO CBOE OTPaXEHUE B TPyAaxX H3BECTHOTO POCCUICKOIO
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yueroro JI. W. Ilerpaxxuikoro, mo3xe, BBIIBHHYThIC UM HACH, OBLIH
noanepxkansl Jx. ston, x. Mapuinom, A. Pocca.

W3ydenuto 3toro Bompoca yaenseT BHUManue Pacconos M.M.
[9, c. 145-146], aBrop orMeuaer HoBaropcTBo JI.M. Iletpaxkwuuxoro,
HUMEHHO OH BIIEPBBIE UCIIOJIb30BAJI IOHITUE UHTYHUTUBHOE NIPAaBO, KOTO-
pO€ UCXOIUT «HE U3 BHELIHEr0 aBTOPUTETa IOCYAAapCTBa, & OCHOBBIBA-
€Tcs Ha MPOEKIMH MCUXO0JIOTMYeCKH 000CHOBBIBAEMBIX IMPaB, CBOOO U
oOsi3aHHOCTEH Tpaxknan» [9, c. 145]. BelpakeHue 4enoBEYECKUX IMO-
LM BOBHE €CTh ITABHOE B CTAHOBJICHHUH TPaBa U B MIEPEBOIE TPABOBBIX
Mpeanucanuii B (haKTHYECKOE TTOBEICHUE JIFOJICH.

Bonee Toro, B KOHLENIIMHN 3aI0’KEeHa HJIesl O CBSA3M IpaBa ¢ 00s-
3aHHOCTSIMH, KOTOpBIE HMEIOT ABOSAKYIO MPHPOAY: «B OJHHUX CIIydasx
00513aHHOCTD JIMIA CO3HACTCS 3aKPEIUICHHOH 3a IPYTUM WINH OPYTUMH
JULaMH, TPUHAUIeKAIEH APYroMy, KaK ero 1o0po, B APYrHX CIydasx
00513aHHOCTD JIMIIA MPEJCTABISIETCS OJJHOCTOPOHHE CBS3BIBAIOIICH, HE
3aKpeIUICHHON 3a keM-mubo npyrum» [9, ¢. 146]. B mepBom ciyyae
MOJPa3yMeBalOTCsl 00S3aHHOCTH HPAaBCTBEHHBIE, BO BTOPOM — IIPaBO-
Bole. [lo aHamoruu ¢ 3TUM NMPOUCXOIUT W pasTpaHUUYCHHE HOPM, UTO,
COTJIaCHO KOHIEMIIMH, YKa3bIBaeT HA UX UMIIEPaTUBHO-aTPUOYTHBIN Xa-
paxTep.

EctecTBeHHO-TIpaBOBas KOHLEIIMS IOJyYlJa CBOE DPa3BUTHE
elle BO BpeMeHa aHTUYHOCTU U cBs3aHa ¢ uMeHaMu Cokparta, ApUCTO-
Tens, a noxke I'. I'poruss, MonTeckbe, XKan-XKaka Pycco. B Bo33penusix
¢m10cooB NEKUT UEs O CYLIECTBOBAHUHM IPaBa €CTECTBEHHOIO U I10-
3UTHUBHOTO.

Kak ormeuaet PacconoB M.M.: «CTOpOHHUKH 3TOH IIKOJBI I0-
Ka3bIBaJIM, YTO B OTVIMYKE OT MO3UTHBHOIO €CTECTBEHHOE IPABO MPOUC-
TEKAeT U3 MPHUPOBI YETOBEKA, YEIOBEYECKOT0 pa3yMa, BCEOOLINX HpaB-
CTBEHHBIX MPUHIUIIOBY [9, c. 144]. K mocieqnum mpencTaBUTenu Teo-
PHH OTHOCHJIM IIPUPOXKIICHHBIE HEOTUYKIA€MbIE IIPaBa YEIOBEKa, TAaKUE
KaK H3Hb, CBOOOAA, PaBEHCTBO, JINYHASI HEIIPUKOCHOBEHHOCTh. Poinb
rocyapcTBa, COrJIaCHO €CTECTBEHHON KOHLEMINH, 3aKII04aeTCs B TOM,
9YTOOBI CITY’KUTH CPEACTBOM JISl KX 00ECIeUeHHS U 3alUTHI.

Hcxonsa u3 31010, MO3UTUBHOE NMPAaBO HE NOJDKHO IHPOTHBOpE-
YUTH IOJIOKEHUSAM €cTeCTBEHHOro. Eciu KoMIM3uM Bce ke MPUCYT-
CTBYIOT, TO IPaBO MO3UTHBHOE NOJDKHO OBITH HE3aMEUINTENBHO 3aMe-
HEHO Ha IOJIOKUTEIBHOE, KOTOpOoe 0a3upoBajoch Obl HA €CTECTBEHHBIX
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3aKOHAaX M CIIOCOOCTBOBAIIO MMPETBOPEHHIO B )KU3Hb OCHOBOITIOJIATAIOIIINX
UJIe eCTECTBEHHOTO paBa.

B nubeprapnoit konuemuuu, paspadbotanHoi HepcecsHuem
B.C., 3anoxen npuHuun (GopMaabHOTO paBEeHCTBA, KOTOPBIH aKaIeMUK
BUIUT B €IWHCTBE TPEX B3aMMOJOMOIHSIONINX 3JIEMEHTOB: «BCEOOIIEH
paBHOH Mephl, (GOpMaTLHON CBOOOIBI M BCEOOIICH CIPaBEITUBOCTH
[10, c. 18-23].

3HaYNTENbHOE BHUMAHNE aBTOP YHAEJSET B3aUMOCBSI3M CYITHO-
CTH U siBieHusa B mpase. «lIpaBoBas cymHOCTh, nimm (opManabHOE pa-
BEHCTBO, 1o cioBam Hepcecsuna B.C., nposBisier ce0s B 00mieo0s3a-
TEJBHOM 3aKOHE - MPAaBOBOM SIBICHUH JEHCTBUTEIHHOCTH, a IPAaBOBOE
SBIICHHE, TO €CTh 00IIe00s3aTeNIbHBIA 3aKOH MPOSBISCT, BHIPaXKaeT BO
BHEIIHEH peanbHON NeHCTBUTEIBHOCTH MPABOBYIO CYIIHOCTH - (op-
ManpHOe paBeHCTBO» [10, c. 19]. imeHHO 3Ta B3aMMOCBSI3b, KaK CUMUTA-
€T aBTOp, CIIY)KUT CPEJICTBOM JIOCTH)KEHUSI X €JMHCTBAa B (popMme mpa-
BOBOTO 3aKOHA.

[Ipu3HaBasi OJHOBPEMEHHOE CYIIECTBOBAHHE IpaBa M 3aKOHA
(3akoH ecTh (hopMa BBIpAXKEHMs NPaBa), B OTIMYHE OT CTOPOHHHKOB
FOCHaTypalnu3Ma, MPOTHUBOIIOCTABISAIONIMX IPABO €CTECTBEHHOE I103U-
THBHOMY W JIETH3Ma, TPU3HAIONINX TPaBO 33 «IPOAYKT TOCYAapCTBay,
Hepcecsnn B.C. Haunboiiee MONHO OTpaskaeT KOHIICIIIUIO MPaBOIOHH-
MaHHI.

Hapsny ¢ kmaccudeckuMu KOHIIETIIUSAMU TPABOTIOHUMAHHS CY-
MIECTBYIOT M COBPEMEHHBIC, U3yUEHHUIO M aHAIH3y KOTOPBIX APXHUIIOB
C.J. mocBsIaeT Menblil paa HaydHBIX CTaTeH.

JuckypcuBHas Teopus, BbLABHHyTass Asekcu P., comepxur
UICI0 «O MyaTbHOW MPUPOJE TpaBa, O COCAMHEHWH B HEM Hadala uie-
aJBHOTO, B OCHOBE KOTOPOTO JISKAT 3IIEMEHTHl MOPabHON MPaBUIHHO-
CTH M (PaKTHYECKOTO, COAEPIKAIIEr0 AIEMEHTHl OQUIHATBHOTO MPOKC-
XOXKICHHS U COMANbHOM dddexTuBHOCTI» [11].

CornacHO KOHIIETIIINU TUCKypca, Kak otmedaeT ApxuroB C.H.,
«cucteMa mpasa (GOpMHUpYETCsl B TPH dTama: apryMeHT OT UMEHHU Hjie-
aJBHOTO U3MEpEHUs MpaBa, apryMEeHT OT UMEHHU MO3UTUBHOCTH WIH pe-
aJBHOTO M3MEPEHUS TpaBa M COTJIACOBAHUS HIICATBHOTO C PEaTbHBIM»
[11]. Ucxoast u3 3TOro, MOXKHO MPEANOIOKUTE O TIOMBITKE COCIUHEHUS
UM JBYX NPOTHUBOIOJIOKHBIX Haual — €CTECTBEHHO-TIPABOBOrO U IO3U-
THBHOTO, IMEHHO TPAaBIJIFHOE COOTHOIICHHE MOKET IOCTYKHTh €IHH-
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CTBEHHBIM CPEICTBOM JUIl JOCTIHKCHHMS «TapMOHMHU IPaBOBOI cucTe-
MBD».

Kpome toro, Anekcu P., paccyxnas o BOSMOXKHOCTH yCTaHOB-
JIEHWs] TIPaBHJIBHOTO COOTHOLIEHUsI, mpuberaeT K M3BEeCTHOH (opmyre
Pan6pyxa, kotopas riacut: «KpaifHsis HeCTpaBeIJIUBOCTh HE SBIISETCS
mpaBom» [11]. CnemoBarensHO, IPaBO MOKET OBITH HECIIPABEIJIUBBIM,
HO MCKJIFOYHUTENBHO 0 TOTO MOMEHTA, KOI'/1a HECIIPAaBEUINBOCTh HE J0-
CTUTHET KpaiHero npejena.

Hcxons m3 BBIMIEM3I0KEHHOTO, MBI MOXEM CJIENaTh BBIBOJ O
TOM, 4TO JUIsl Anekcu P. «ipuTs3aHus Ha NPaBUIIBHOCTE» U €CTh OCHOB-
HOE B NIpaBe, «CUCTEMbI HOPM, KOTOPBIE MPSAMO WM KOCBEHHO HE IPUTS-
3al0T Ha MPaBUIBLHOCTH, K IPABOBBIM cHCTEMaM He oTHocsTCa» [11].

Oco0blil MHTEpeC TakKe MPEACTABISIET MNPOLEAypHas TEOpHs
n3BecTHOro npasoseaa dymiepa JI. B ero B3miggax Ha MpaBOBYIO CH-
CTEMY MOXXHO HaWTH CXOJCTBa cO B3rsinaMu AsekcH P., o6a yueHbIX
BUIAT TECHYIO CBS3b MpaBa U MOpAIU U MPHIEPKUBAIOTCS paHee yIIo-
MsIHyTO# Qopmyisl PagOpyxa.

B cBoeit pabore Apxunos C.U. ormeuaer, uro @ymiep JI. BbI-
JlesieT 1Ba THMa MOpPajd: MOpallb CTPEMJICHHs, CBS3bIBaeMas UM C
HauOoJiee TOJHBIM BOIUIOIICHHEM YENIOBEYECKHX CHJI M JIOCTH)KEHHEM
COBEpPILEHCTBA U MOpallb J0Jra, KOTOPYIO aBTOp TEOPHH BHIHT, KaK
CBOETO poja (PyHAaMEHT, 3TO OCHOBOIIOJATAIOIINE HOPMBI, CYIECTBO-
BaHME 00IIecTBa 0€3 KOTOPBIX HE MPEACTABISIETCS BO3ZMOMKHBIM.

B Takux XpHUCTHaHCKMX 3alOBEISX KaK «HE yOWii», «HEe yKpa-
JI», «HE TPET000ACHCTBYH» COAEPIKUTCS HE TOIBKO MOPANBHBIA KOH-
TEKCT, HO M MpaBoBOM. 3/1eCh MOpallb J0Jra IOMUMO HPEANUCAHUs OT-
Ka3aThCsl OT COBEPILEHHS HEMPAaBOMEPHBIX NEHCTBUI (IIACCHBHOIO IIO-
BEICHUS), MPU3bIBACT TAKKE K aKTUBHOMY ITOBEICHHIO, MOCPEICTBOM
OCYIIECTBJICHUS JEHCTBUN, NMPUHATHIX B KAa4e€CTBE COLHAIBHO MOJIE3-
HBIX.

Mopaib e CTpeMJICHUs CBA3BIBAET C IIPABOM HX 00LIas Lesb -
JNOCTIDKEHHE Hieaia. JTO MPOUCXOIUT «depe3 OompeaeieHue oOmei
KapTHHBI Y€JI0BEYECKOr0 MpOrpecca, MOMCK BBICIINX COLMAIbHBIX OpH-
CHTUPOB, (HOpPMUPOBAHNE BHEIIHUX IJIS1 IPpaBa KPUTEPUEB, TIOCPEICTBOM
KOTOpPBIX MOKHO OLIEHUBaTh CO3/1aBa€Mbl€ 3aKOHOJATENIEM HOPMBID»
[11].

Kpome toro, ApxumoB C.U. yka3piBaeT Ha BBIAENSAEMOE B TEO-
puu DysuiepoM NpaBo CO3AaHHOE U UMILTMIUTHOE. X oTnn4me 3aKio-
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4aeTcsi B TOM, YTO MPaBO CO3JAHHOE — 3TO 3aKOH, MU3JaHHBIA KOMIIE-
TEHTHBIM OPTaHOM B COOTBETCTBUM C OIPEACIICHHBIMHU IpaBUIaMU U
MpoLeIypaMu, KaK NpaBUIIO, TAKOE MPAaBO €CTh MUCbMEHHOE BBIPAXKe-
HUE BOJIM 3aKOHOjaTens. VIMIUIMIIUTHOE K€ MpaBo — OObIYail, He HMe-
IOIIUH KOHKPETHOrO co3aareisi, HOPMUPYIOMIUIACS CTUXMHHO M HAXO-
JSIIIUHI CBOE OTPAKCHUE HE B NIEYATHBIX UICTOYHUKAX, & UCKIOYUTEIBHO
B aKTaX YEJIOBEYECKOI'O MOBEICHHUS.

KoMMyHHMKaTHBHAs KOHIEHIMs, pa3paboranHas IlojskoBbIM
A.B. packpsiBaeTcs 4epe3 npru3My NpaBoBoi KoMMyHHKanuu. CoriacHo
KOHIIEMIINH, TIPaBOBasi KOMMYHHKAIIHS TIPEJICTABISIET COOOH «IIPaBOBOE
B3aMIMOJICHCTBAE MEXAY CyOBhEKTaMH, BO3HHKAIOIIEe Ha OCHOBE COIHU-
ATHHOW MHTEPIpPETAlliy MPABOBBIX TEKCTOB KaK MPEOCTABIISIONINX UM
KOPPEJSITUBHEIE TPAaBOMOYUS W TPABOOOS3aHHOCTH, pealln3yeMble B
MIPaBOBOM MoOBeneHUM» [ 12].

ITo cnoBam Apxunoa C.H., aBTOp Teopuu aklEHTHPYET BHH-
MaHHE Ha pa3rpaHMYEHUN TAKUX KAaTErOpui KakK «IIpaBOBas HOPMa» U
«IPaBOBOM TEKCT»: «IPaBOBasi HOPMA HAXOJUTCS HE B TEKCTE, a B MICU-
XOCOIMOKYJIbTYPHOH JEHCTBUTENBHOCTH, OBITHHCTBYS KaK HJCabHO-
MaTepHaIbHbIA heHomen» [12].

B kauecTBe OCHOBHOIO KpUTEpHs MPaBOTE€HE3a, COINIACHO KOH-
LMY, BBICTYAeT UMEHHO (POPMHUPOBAHHE TICUXOCOIUOKYIBTYPHBIX
peanuii. DTO SABISETCS CYMIECTBEHHBIM OTIUYHEM OT IPEACTABICHUIA
OOJIBIIMHCTBA yUYEHBIX-IOPUCTOB, KOTOpPHIE B KadecTBE MPHUYUHBI BO3-
HUKHOBEHUS, pa3BUTHS W (DYHKIIMOHUPOBAHUS MPaBa BHIAT NEpBOOUE-
penHoe BO3HUKHOBEeHME rocynapcTsa. [Ipaso mo Iomskoy A.B. moxket
CylIecTBOBATh 0€3 TOCYAapcTBa, a TOCYAapcTBO Oe3 MpaBa — HeT.

B koHUeNUuuy 3HAYUTENbHOE BHUMAHUE YIIETSETCS pa3rpaHuye-
HUIO TIpaBa M UIEOJOTHH, 00a U3 KOTOPHIX UMEIOT HEMOCPEICTBEHHYIO
CBSI3b C TAKOW KaTErOpPUEH, KaK «1IeHHOCThbY». [IpuaepxkuBasce B3ris10B
aBTOPA, MOXKHO IPEIIOJIOKUTh, YTO MPABOBbIE LICHHOCTH B 3HAYUTEIb-
HOM Mepe OKa3blBAIOT BIUSHUE Ha CO3HAHHE U IMOCIEAYIOIIEE IOBEE-
HUE CyOBEKTOB MPaBOBOM KOMMYyHHUKanuu. COOTBETCTBEHHO, «Ha OCHO-
BE IEHHOCTHBIX MPEANOYTEHUN (POPMUPYIOTCS CUCTEMATU3MPOBAHHEIC
NPEACTABICHUS O PABOBOM ACHCTBUTENBHOCTH - IPABOBAS UICOIOTUSD)
[12].

ITox nennocthio, kak oTMeuaeT Apxunos C.U., [lonskos A.B.
MTOHUMAET «IIPEeIMET B €ro CBs3M ¢ demoBekom» [12]. Cchurasch Ha
BAKHOCTB IIpeIMETa JUIsl YYaCTHUKA COLUAIIBHON CUCTEMBI, OH pa3inya-
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eT JIBa BUJA NPABOBBIX LIEHHOCTEH: «DieTHuecKue MIpaBoOBblE LIEHHO-
CTH paccMaTpUBAOTCA MM KaK IIEHHOCTH CaMOro IIpaBa, BHITEKAIOLINE
13 TPaBOBOM UJIEH, CYIIECTBYIOINE HE3aBUCUMO OT BOJIH, JKEIAaHHUS 3a-
KOHOJIaTeNsd, MX 3aKpEeIUIEHUS B 3aKOHOJATENbHBIX TekcTaX. Coruo-
KyJIBTYpHbIE IIEHHOCTH - T€, COAEp)KaHUE KOTOPBIX OTpa)kaeT OCOOEH-
HOCTH Pa3BUTHUS KOHKPETHOTO OOIIECTBAa, TOTO MM HMHOTO 3THOCA, TO
€CTh HE SIBJISIIOTCS YHUBEPCAIBbHBIMH, 3aBUCAT OT UCTOPHUYECKUX, UIEO0-
JIOTUYECKHX, HHBIX akTopoBy [12].

Takum 00pa3oMm, MpaBo — 3TO CIOKHOE M MHOTOT'PaHHOE SIBJIE-
Hue. PaccmarpuBasi paBo B CyOBEKTUBHOM CMBICIE, YUEHBIC-IOPHCTHI
MPEIOaraloT MPU3HABAaEMblEe TOCYJAapCTBOM IPUTA3aHUS JIIOJIEH Ha
BO3MOJKHbIE JIEHCTBHS M MOBENEHUS, 10 0OBEKTUBHBIM IIPABOM MOHHU-
Maercs Ke cucteMa (opMaJbHO 3aKPEIUIEHHBIX HOPM, 3TaJIOHOB, HC-
MOJTHEHUE KOTOPBIX SIBIISIETCSA 00Ieo0s3aTebHbIM, 32 CUET npeodiaaa-
foriedt umnepatuBHocTH. CyIIHOCTh TpaBa, KaKk MHOTOTPAHHOTO sBIIe-
HHS, BECbMa MHOT0OOpa3Ha U He CBOJHUTCS UCKIIIOUUTENIBHO K 00IIeco-
LIUATBHBIM U KJIACCOBBIM Havajam, TOCHOJCTBYIOIIYIO HO3UIIHIO MOXKET
3aHUMAaTh JII00O€ TrOCYNapCTBEHHO-IIPABOBOE M COLUAIbHO-IIPABOBOE
SIBIICHUE.
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*
Jlanuxon Myxameoscanosa

IIPABO 1 MOPAJIb: UX B3AUMOCBA3b,
NNPOBJIEMBI U PEHIEHUSA

B Oannou cmamve ananuzupyemcsa 63aumMocessb medxcoy npa-
680M U MOPATIbIO, UX POTb 8 0OUWecmae U eauanue opye Ha opyea. I apmo-
HUSL UIU NPOMUBOpedUe MexHcoy npagogublMu U MOPATbHLIMU HOPMAMU
MO2ym npugecmu K pasiuidHblM MOPATbHBIM U NPABOBbIM HpobiemMam 8
obwecmse. B cmamuve paccmampugaromcesi OMHOUEHUSL MeANCOY NPA8oOM
U Mopanvio Ha npumepe Ysbexucmawua, ux ompazjicenue 8 obwecmeae, a
maxoice npodaemsl u nymu ux pewenus. Ilpeonazaromesa pexomenoayuu
nO NOBbIUEHUIO IPPeKMUSHOCMU NPABOBO2O BOCNUMAHUS Yepe3 pPas-
sumue MOpanIbHuIX YeHHOCMel U YayuuleHue npagogoll Kyabmypbl.

Kniouegvle cnosa. npaso, mopanv, npagosas Kyaibmypd, Mo-
pajivHble HOpMbl, Y30exkucmar, obwecmeo, npodiemvl, peulenus, npa-
606451 2PDAMOMHOCIb, COYUATbHbIE OMHOULEHUSL.

LAW AND MORALITY: THEIR INTERRELATIONSHIP,
PROBLEMS AND SOLUTIONS
This article analyzes the relationship between law and morality,
their role in society and their influence on each other. The harmony or
contradiction between legal and moral norms can lead to various moral
and legal problems in society. The article examines the relationship
between law and morality on the example of Uzbekistan, their reflection
in society, as well as problems and ways to solve them.
Recommendations are proposed to enhance the effectiveness of legal

* Jlanmmxon Myxamenkanosa, npodeccop Kadeapsl STHKM M 3CTETUKU (aKyJbTeTa
counanbHBIX Hayk HamumoHansHOTO yHHBepcHTeTa Y30ekucTaHa MMeHH Mup3o Yiyr-
Oeka, kauauaat pumocodekux Hayk (T. TamkeHt, Y30ekucran).

Lolicon Mukhamedzhanova, Professor of the Department of Ethics and Aesthetics, Fac-
ulty of Social Sciences, Mirzo Ulugbek National University of Uzbekistan, Candidate of
Philosophical Sciences (Tashkent, Uzbekistan).
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education through the development of moral values and the
improvement of legal culture.

Key words: law, morality, legal culture, moral norms,
Uzbekistan, society, problems, solutions, legal literacy, social relations.

IIpaBo u Mopanb SBJSIOTCS OCHOBHBIMH HOPMAaTHUBHBIMH
cucreMamu B oOmiectBe. OHM peryiupyriOT HOBEACHHE YEJOBEKa U
o0ecIeunBaroT MOPSIOK U cornacue B couumyme. OQHAKO OTHOIICHHS
MEXIy MpaBOM M MOpajbi0 HE BCerJa OBbIBAIOT TapMOHWYHBIMH. B
JTAHHOW CTaThe aHAIM3HMPYIOTCS POJb MpaBa M MOPAJH B OOIIECTBE, HX
B3aMMHOC BIIMAHHUC, a TaKXKe HpOGHeMBI, BO3HHKAKOIIIHUE B HUX
B3aMMOJICHCTBUH.

IIpaBo mpexcraBisier co0oil cucreMy HOpM, 00SA3aTENBCTB H
WHTEPECOB, YCTAHOBJICHHBIX B OOLIECTBE U NPU3HAHHBIX TOCYAAPCTBOM.
OcHoBHasg (yHKOMS TpaBa 3aKiIoyaeTcss B oOeclieueHHH MOpsIKa B
o0IecTBe yepes 3aKOHOIaTENIbCTBO, 3AIIUTE HHTEPECOB JIIOJICH, a TaKxKe
B MOJACPKAaHUM CIPAaBEAJUBOCTH M 3aKOHHOCTH. TeopeTHueckKue
OCHOBBI IpaBa 0a3UPYIOTCS Ha CIACAYIONIMX OCHOBHBIX ITPHHIIMIIAX

3aKOHHOCTB: MPAaBOBBIC HOPMBI JOJKHBI OBITH YTBEP)KICHHI B
¢dopme 3akoHa. DT HOPMBI CO3JAIOTCSI HA OCHOBE 3aKOHOJAATENBCTBA
JIJI PETYJIUPOBAHMS COLTUAIBHBIX OTHOIIIEHUH.

OO0s3aTenbHOCTE: NPABOBBIE HOPMBI 00s3aTENbHBI UL BCEX
rpaxnad. HapymieHue STHX HOPM MOXET TMOBIeYb 3a cOOOi
IOPUIUYCCKYHO OTBETCTBEHHOCTD. B oTHOmMIECHNHN JINII, HC UCIIOJIHAIOIINX
3TH HOPMBI, MOTYT OBITh IPUMEHEHBI MEPBI IOPUANIECKON OTBETCTBEH-
HOCTH.

CrpaBeJIUBOCTh: OJHOW M3 KIIIOUEBBIX 3aJad IMpaBa SIBJISETCS
obecrieueHne CIpaBeJIMBOCTH, 3alllUTa IIPaB U CBOOOJ 4YeIOBEKa. Of-
HOW M3 OCHOBHBIX 3ajJau IIpaBa sBJIETCs OOecleueHHe CIpaBeaIMBO-
CTH, HaIlpaBJICHHOE Ha 3alUTy IpaB 1 CBOOO YeIOBeKa.

Teopernueckre 0CHOBBI Mopaiii. Mopaib mpeacTaBiseT coboit
COBOKYNHOCTh HPAaBCTBEHHBIX ILEHHOCTEH, HOPM W IpaBHJI, KOTOpPHIC
CIIy’KaT Ul PeryJIMpOBaHMs MOBEICHHUS M B3aMMOOTHOIICHUM JIONCH.
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Lenp MoOpanmy cOCTOUT B 0OECHEUCHHH TapMOHHUU M COTJIACHS MEXKIY
JUYHOCTBIO U 001ecTBOM. TeopeTrnueckre 0OCHOBBI MOpalld OCHOBBIBA-
I0TCS Ha CIIeTYIONINX IPUHIUIAX:

HpaBcTBeHHbIC IEHHOCTH: TaKMe€ HPABCTBEHHBIC IIEHHOCTH, KaK
YeJIOBEYHOCTh, COBECTb, COCTPaJaHHE, JFOOOBb, OTBETCTBEHHOCTh M
CIPaBeNINBOCTh, HANIPABIISIOT ITOBEICHHUE JIIOCH.

CouuanbHble HOPMBI: MOpallb TMPEACTaBIsIET cOOOW cHCTeMy
COIIMATIBHBIX HOPM, PETYJIUPYIOMIHUX OTHOLICHUS MEXIY JTIOIbMU. DTH
HOPMBI HaIlpaBJIeHHI Ha 0OeCTieYeHNEe TAPMOHNHN M B3aUMHOTO YBayKEHHS
B OTHOIICHUAX MEXKIAY JUYHOCTIAMMU.

CaMOKOHTPOJIb: MOpallb OCHOBBIBAETCSI HE TOJBKO Ha BHEIIHUX
HOpMax, HO M Ha CHOCOOHOCTH 4YelIOBeKa K BHYTPECHHEMY
CaMOKOHTpPOJII0. DTO 00eCreYnBaeT COOIIOJICHNE HPABCTBEHHBIX HOPM
4yepe3 COBECTh M BHyTPEHHHUE YyBCTBA YEJIOBEKA.

CxoacTBa U pa3jInyus MeXIY MPaBOM H MOPAJIbIO:

IIpaBo w®W ™Mopajab  SBISIIOTCS  JIByMS ~ OCHOBHBIMH
HOPMAaTUBHBIMH CHCTEMaMH, KOTOPbIE€ WIPAalOT BaXXHYI0 pOJb B
o0ecrieyeHNH TOpsAIKa M CTAaOMIBHOCTH B HYEIOBEYECKOM OOIIECTBe.
[lonnmanue WX CXOACTB W Pa3IUYMl TMOMOTaeT Jy4lle OCO3HATh
coLualbHBIE OTHOWICHHWA B oOmecTBe. Hmke mnpuBeneHBl ONMHCAHUS
CXOJICTB U PA3IUYUNA MEXAY IPABOM U MOPAJIBIO.

CxoactBa. Perynuposanue nosenenus. O6a HHCTUTYTa — IPaBO
U Mopalb — CHYXaT [Jid PEeryJUpOBaHUS TOBEJICHUS JIOJAEH U HX
B3anMooTHOIeHnH. OHM HaNpaBlieHBl Ha o0OecleYeHne OnpeaeIEHHBIX
HOPM M TIOpsIZIKa B OOIIECTBE.

OO0ecrieueHre CIPaBeIJIMBOCTH W OOIIECTBEeHHOro Osara. U
IpaBo, ¥ MOpallb CTPEMATCS K 00eCHedYeHHro cripaBeumBocTH. [IpaBo
JeflaeT 3TO 4Yepe3 3aKOHOJATeNbHbIE MEXaHHU3MBI, TOTJa Kak MOpajb
OIUpacTCAa Ha HPAaBCTBCHHELIC ImpaBujia JJIsL nmoaacp KaHusd
CTIPAaBEIIIMBOCTH 1 3AIUTHI OOLIHX HHTEPECOB.

CoxpaHeHue conuaigbHOro mopsaka. (O0a  UHCTUTYTa
COZICHCTBYIOT YIOPSAOYCHUIO COIMATBHBIX OTHOLICHHH 1 00ECTICUeHHIO
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OUCLUUIUTMHBL B OOLIeCTBE, HAampaBisisi TOBEACHHE JIOACH Ha
co0JrozieHre OOLICTIPHHATEIX HOPM.

Paznnumst. Yposens odunuanpHocTH. [IpaBo: IIpencramiser
co0Oi cucTeMy HOpPM, YCTaHOBJIGHHBIX 4epe3  O(QHUIHAIBHOE
3aKOHOJATENILCTBO W TPHUHATHIX B (OPME 3aKOHOB TOCYAAPCTBOM.
IIpaBoBBIE HOPMBI 00sI3aTENbHBI U1 COOJIIONEHUS, U 32 UX HapYILIEHUE
MPEeaYCMOTPEHBI MEPBI HaKa3aHHsL.

Mopaib: SBnsercs HEODUITUATHFHOW CHCTEMON, OCHOBAaHHOM
IaBHBIM  00pa3oM Ha 0ObYasX, TPaAULMsIX W HPABCTBEHHBIX
HEHHOCTSX, PEryJIMPYIOIIei OTHONIEHUs MEXIy JrojpMu. Hapymienue
MOpAIILHBIX HOPM HE BJICYET 32 COOOH OQUIIMAIBLHOTO FOPUANIECKOTO
Haka3zaHWs, a NpOSBISETCA 4Yepe3 OOLIECTBEHHOE OCYXACHUE WM
YyBCTBO BHYTPEHHETO YIPHI3CHHUS COBECTH.

Conepxanve u cyumHocTb. [IpaBo: Bkirouaer KOHKpETHbIE
npaBWiIa M 00s3aTENbCTBA, PETYIUPYIOIIUE NPABOBHIE OTHOIICHUS
MEXIy JIIOJIbMH. B mepByro ouepe[h HampaBlIeHO Ha oOecledeHHue
3aKOHHOCTH M 3aLIUTHI HHTEPECOB FOCYAAapCTBa U IPaKIaH.

Mopasie: bospmie cBs3aHa C BHYTPEHHUMH 4YYBCTBAMHU U
COBECTBIO YEJIOBEKA, a TAKXKE C Pa3sBUTHEM HPABCTBEHHBIX Ka4YECTB U
BOCTIUTAHUSI.

O6s3aTenbHOCTh cobmoaenus 1lpaBo: SBnsercs o0s13aTenbHBIM
JUIA BCEX TPakKAaH, M HapylleHHEe NPaBOBBIX HOPM BIEYET 3a coOOM
IOPUIUYECKYIO OTBETCTBEHHOCTb.

Mopanb: B ocHOBHOM omupaercs Ha BHyTpeHHee YOexIeHHe
YeJIOBEKa U ero COBECTh, YTO JeNaeT COOJIIOJICHHE MOPAJbHBIX HOPM
OoJiee TUYHON OTBETCTBEHHOCTHIO.

3aKOHOJATENbCTBO U conuanbHele HOpMBI. 1lpaBo: basupyercs
Ha o(QUIMAJIbHBIX 3aKOHAX W aKTaxX, KOTOPbIE MOTYT OBITb W3MEHEHBI
W TIEPECMOTPEHBI.

Mopans: Omnupaercss Ha KyJIbTypHBIE TpPaAMLUH, OOBIYaW U
[EHHOCTH OOIIECTBa, KOTOPbIE MOTYT SBOJIOIHMOHHPOBAaTH, HO HE
TpeOyIOT O(hUITNATEHOTO 3aKPETIICHHS.
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Takum 00pa3oM, MpaBO U MOpasib, HECMOTPSI HA WX Pa3IIU4HS,
JOTIOJTHSIOT JIPYT JIpyra, CHOCOOCTBYSI MOMJCPKAHUIO TOpSIKa U
CIIPaBEJIMBOCTH B OOIIECTRE.

[IpaBo: SfBnsercs oO0s3aTenbHBIM JUIS BCEX TPaXIaH, W
HapyIIeHNEe IPaBOBBIX HOPM BIIECUET 3a cOOOH I0pHANYIECKOE HaKa3aHHUe.
[Ipn HapymieHMM mNOpPaBOBBIX HOPM TOCYNApCTBO IPHUMEHSET MEPHI
OTBETCTBEHHOCTH.

Mopans: Moxker  paccMaTpuBaTbCcsi  KaK  COLMAIbHOE
00513aTeNLCTBO, OJHAKO 32 €€ HapyIIeHHUEe OPUIIMATFHOTO HaKa3aHUS HE
npexycMoTpeno. CoOirro/ieHre MOpPaJbHBIX HOPM 3aBHCHUT B OOJbIIei
CTEIIeH! OT BHYTPEHHEH OTBETCTBEHHOCTH M COBECTH YEIIOBEKA.

OTHolIeHHUST MEXAYy @PaBOM W MOpajbl0o Ha MpuUMeEpe
VY36ekucrana

B VY30ekucrane oTHOMIEHUS MEXy IPAaBOM U MOPaIbl0 UMEIOT
BaXHOE 3HAYCHHWE B pA3IUYHBIX acrekrax obmectBa. [IpaBoBas
KyJabTypa ¥ MOpajbHBIC IIEHHOCTH TECHO CBSI3aHBl, a WX
B3aMMOJIeHicTBAE (OPMHUPYETCS Ha OCHOBE KYJIBTYPHBIX TPAJULIUH,
MPaBOBOM CUCTEMBI U COIIUAIBHBIX OTHOIIEHUH B CTPaHE.

Tpamunuu v mpaBoBas KynbTypa. B oOmiectBe Y30ekucTtana
TPaJUIIMOHHBIE TEHHOCTH, OObIYal ¥ MOpAIbHBIE HOPMBI HMEIOT
Oosbioe 3HaueHue. HamuoHanmbHbIe W KYJIBTYPHBIC IICHHOCTH
3aHUMAIOT LIEHTPAJIbHOE MECTO B PETYJIUPOBAHUU OTHOLICHUH MEXIY
moapMu. [losToMy B MpaBOBOM CHUCTEME TaKK€ YUYUTHIBAIOTCA
MOpaJjbHble IIEHHOCTH. Hampumep, ceMeiiHble OTHOIIEHUS, JIIOOOBh U
3a00Ta, yBaK€HHE K CTapIiuM ¥ 3a00Ta O MIAAIINX SBISIOTCS
TPAIUITIOHHBIMU TICHHOCTSIMH, KOTOPBIE BIMSIIOT Ha COIHMAJIbHBIC
OTHOLLEHUS, PETYIUPYEMbIE YEPE3 3aKOHBI.

[IpaBoBass rpaMOTHOCT, W MOpajbHOE BocHuTaHue. B
VY306ekucTane MNPEANPUHAMAIOTCS PA3IUYHBIE MEPHI 110 TTOBBIIICHHUIO
npaBoBOil rpaMoTHOCTH. OIHAKO HEAOCTATOYHOE Pa3BUTHE MNPaBOBOU
KyJIbTYphl HHOTJIa MOXET TPUBECTH K TPABOHAPYIICHUSAM U
conManbHBIM TpobiieMaM. B TO ke Bpems YKpeIUleHHe MOpaibHOTO
BOCITUTAHUS, pas3BuTHE BHYTPECHHEU OTBETCTBEHHOCTH u
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NOOpOCOBECTHOCTH JIIOJEH CIOCOOCTBYET COOJIOACHUIO MPaBOBBIX
HopM. /[lnst oOecrieueHWs TapMOHMHM MEXIy MPaBOM U MOPAIbIO
HEOOXOIUMO YAENSATh 0c000€ BHUMAHUE IIOBBIIICHUIO YPOBHS
MPaBOBOT0 00pa30BaHus U NPOJBIKEHUIO MOPABHBIX IEHHOCTEH.

Yuer MoOpallbHBIX [IEHHOCTEH B 3aKOHOJAaTeNbCTBE. B
3aKOHOJATENbCTBE  Y30EKUCTaHA HEKOTOpble IPAaBOBbIE  HOPMBI
(OpMHPYIOTCS C YUETOM MOpAJIBHBIX LIEHHOCTEH U 00BIYaeB 0OIECTBA.
Hanpumep, B ceMelHOM 3aKOHOAATENbCTBE CEMEWHbIE IIEHHOCTH,
npaBuia Opaka M pa3BOAa OCHOBBIBAIOTCS Ha HALHMOHAIBHBIX
Tpaaunusiax. Taxxke B YTOJIOBHOM 3aKOHOAATCIIBCTBE YYUTBIBAIOTCA
MOpaJIbHBIE HOPMBbI, W HaKa3aHWA 3a OIPCACICHHBIC IPECTYIIICHUSA
YCTaHABJIMBAIOTCA C YY€TOM TPAJAMLUOHHBIX HPAaBCTBEHHBIX INPABUI B
obriecTse.

ConmanpHass OTBETCTBEHHOCTb M YBAKEHHE K  3aKOHY.
lapMoHMS MeXIy NpaBOM M MOPalbl0 B OOIIECTBE CHOCOOCTBYET
IIOBBIIICHUIO COHHaHBHOﬁ OTBETCTBECHHOCTH. MOpaIH)HOC BOCIIMTAaHUC,
OCHOBAaHHO€ Ha TPAJAMLMOHHBIX LEHHOCTSX, YKPEIUIIET YBa)KEHUE
mofeil k 3akoHaM. OJHAKO B HEKOTOPHIX CIy4asX HEcOOIIoeHHe
3aKOHOB M HEJOCTaTOYHOE pa3BUTHE IIPaBOBOM KyJNbTypbl MOTYT
MPUBECTH K YBEIMYECHHUIO YUCIIA TIPABOHAPYLICHUH.

Kak ormeuaer axamemuk I1.3.YpasaeB, mnpuBbUKa K
COOMIONCHUIO  3aKOHOB  JOJDKHA  OBITH  IIIyOOKO  OCO3HaHHOM
MoTpeOHOCThI0. PeambHOCT 3TOH MOTPEOHOCTH 3aKII0YaeTCs B TOM,
qTo MOHOI[OI71 YCJIOBCK IIPpW BBIIOJHCHUN OIPEACICHHBIX IIPAaBOBBIX
HOPM TpPUHUMAeT OJTH TPeOOBAHUS COOTBETCTBEHHO, ITOCKOJIBbKY
¢opMasibHas HEOOXOAMMOCTh  BBINOJIHEHHUS TpPeOOBaHUH  3aKOHA
CTaHOBHTCS €r0 OCHOBHOM BHYTPEHHEW NOTPEOHOCTEIO.

OTHoOlIEHHS MEXIy NpPaBOM W MOpajbld B Y30eKUCTaHE
(OpMHPYIOTCS HA OCHOBE KYJIBTYPHBIX, TPaJUIMOHHBIX U TPABOBBIX
¢akTopos. [loBeiIeHNE yPOBHS MIPaBOBOH IPaMOTHOCTH, IPOABHKCHHE
MOPAJIBHBIX LEHHOCTEN M YKPEIUICHHE YBa)KCHUS K 3aKOHAM ITOMOTaIOT
oOecrieunBaTh CTAaOWMIBHOCTH UM CHPABEAJIMBOCTH B  OOIIECTBE.
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lapMoHM3anusi mpaBa W MOpanud BakHa il Oojiee yCTOWYMBBIX H
CTpaBeIJIMBBIX COLMATIBHBIX OTHOIICHUH B Y30eKHCTaHe.

IIpobrmeMbl u pemieHusS. BaXHOCTh TapMOHHW3AIUK ITPABOBOM
KyJbTYpbl © MOpPAbHBIX IEHHOCTEN

T'apMoHu3anus npaBoBoM KyJIbTYpbl U MOPAJIbHBIX IIEHHOCTEU
MMeeT BaXKHOE 3HAYECHHE NJIs1 OOECIeYeHHs COLMANBHOTO TOpAIKa U
crabunpHOCTH B obOmectBe. CoeauHEHHE TMPAaBOBBIX HOPM €
MOpaJbHBIMU MPHUHIMIIAME TIOMOTAET CO3/aTh 0OJee CIpaBeTUBYI0 U
TapMOHMYHYIO CHCTEMY, B KOTOPOW YUYMTHIBAIOTCS KaK IOPUIMYECKUE,
TaK 1 HPaBCTBEHHBIE ACTIEKTHI OOIIECTBEHHBIX OTHOIICHHA.

B nacrosimiee Bpems €CTECTBEHHO BO3HHMKAeT BOIPOC, HAa UTO
clieAyeT oOOpaTHTh BHHMMaHHME ISl BCECTOPOHHETO MOBBIIICHHUS
MPaBOBOM KYyJIBTYPHl ¥ HPABCTBEHHOCTH HACENEHHsS, OCOOEHHO
MOJIOZIEXKH, a TaKXKe UX MPaBOBOM OCBEIOMIIEHHOCTH M IPOCBEILECHUS.
BaxxHO M akTyanpHO NMpaBAMBO U MOHATHO JOHECTH A0 Ipa)XJaH HICH
Haled HalUWMOHAJIBHOM HIECOJOTMH O 3aKOHE M 3aKOHOAATENBCTBE,
BEPXOBEHCTBE 3aKOHa W YBaXX€HMM K HeMy. [IpaBoBoe co3HaHme,
MpaBOBbIE 3HAHUA U KYJIbTYpa, MPEACTABICHUS O BEPXOBEHCTBE 3aKOHA
HE BO3HMKAIOT y JIIOJel ciydaiiHo. B Y30ekucrane takxe He00X0AUMO
NpUBUBaTH 3TO B cepaua MoJoAexku. Mojomexb, oOnagaromas
MPaBOBBIMH 3HAHUAMU M KYJIBTYPOH, NEHCTBYET B COOTBETCTBUHU C
3aKOHAMU M HPABCTBEHHBIMU HOPMaMH, MPHUHATHIMM B HalIleM
obmiectBe. [lomydeHHbIe TMpaBOBBIE 3HAHWS M KYJIbTypa IOMOTArOT
KaXIOMY TpaKIaHWHY 3HaTh CBOM IpaBa M 3alllMINaTh UX. YeM sydine
KK YICH Hallero o0IecTBa OCO3HAET CBOM IpaBa, 00SI3aHHOCTH U
OTBETCTBEHHOCTh, HEOOXOIUMOCTD BBITIOJIHEHUSI TPeOOBaHMH 3aKOHA, a
Takke€ TO, 4YTO JIMIO, COBEPIIMBIIEE IPECTYIUIEHHE, O0S3aTeIBHO
MOHECeT  Haka3aHWe, TeM Ooyiee  3HAUUTENBHO  COKpATATCS
MPOTUBOINPABHbBIE JEHCTBUA M HEXEJATeNbHbIE TPOUCHIECTBUA B
oO1ecTBe.

Kax mpaBunbHO 3ameTun topucT Y. TamKuxXoHOB, IpaBoBas
TPaMOTHOCTh TpeIojaracT 3HaHue a30yKH NMPaBOBHIX 3HAHWN, CAMBIX
MPOCTBIX HOPM, YMEHHE He 3a0IyauThCcsl B CIO0XXHOM JIAOMPHUHTE
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MPaBWIBHBIX YCJIOBHOCTEH M HEOOXOOMMOCTh B HEOOXOIMMOCTH B
MOMOIIM  CIEIHANIUCTaM B HeoOxoammbix yemoBusix [1]. Takas
IPaMOTHOCTh IIO3BOJIAET 4YEJIOBEKY B JIIOOBIX OOCTOSATEIhCTBAX
OMHpaThCcsl Ha TPaBOBBIE CTAaHAAPTHI, COOTBETCTBYIOLIUE IPABOBBIM
TpeOoBaHUAM, TIpH CcOOMIOmeHWH cBouWx JeicTBuil. [IpaBoBas
IPaMOTHOCTb — 3TO HE TOJIbKO 3HAHHE HEKOTOPBIX IIPABOBBIX HOPM MM
OTpacieBbIX MpaB, HO M MOHUMAHHE DPA3IMYHBIX NPaBOBBIX (QopM, a
TaKXke HHPOPMUPOBAHHOCTb O PA3BUTUM IIPABOBBIX OCHOB JKU3HU
rocyapcTBa.

IlpemyioxkeHuss N0 NOBBILIEHUIO NPABOBOM TI'PaMOTHOCTH
HaCeJIeHUs

i moBBIIEHHST YPOBHSI NPABOBOM KyJNBTYyphl HEOOXOIMMO
MIPENIPUHATH CIEIYIONINE MEPHI:

Opranuzanys nNporpaMM IpaBOBOrO MPOCBEIICHHS, HANPAaBICHHBIX Ha
00BsICHEeHHE NIPaB M 00513aHHOCTEN TpaskKAaH.

Bxmrouenne ocHOB TmpaBa B 0o0Opa3zoBaTeNbHBIE MIPOTpaMMBI  Ha
Pa3NUYHBIX YPOBHSX, HAUMHAS C HAYAJIbHOMN IIKOJIBI.

[IpoBenenue peryiasipHbIX TPEHUHTOB M CEMHHAPOB JJISI HACEJIEHHUS IO
aKTyaJbHBIM IPAaBOBBIM BOIIPOCAM.

BaxHOCTh  BOCHHMTATENBHBIX MEPONPHUIATUH AN IPOJABHKECHUS
MOpaJbHBIX EHHOCTEH U YKPETJICHUs YBaKEHUS K 3aKOHY

BocnuraTtenbHble MEpONPHATHS WIPAIOT BAXKHYIO pOJIb B
MPOJIBKCHUU MOPAIBbHBIX IIEHHOCTEH W (OPMHPOBAHUH YBAKCHHS K
3akoHy. OHHU CIIOCOOCTBYIOT Pa3BUTHIO BHYTPEHHEH OTBETCTBEHHOCTH U
COBECTH, a TaKKe IMOMOTAIOT NPEJOTBPATUTH NpaBOHApYIIEHHUA. BaskHo
pPETyNSApHO  OpraHU30BBIBATH  MEPOINPHATHSA, HAIpaBICHHBIE Ha
VKpEIUIEHHE MOpAJIbHBIX HOPM, TaKH€ KakK JEKLUWH, AMCKYCCHU H
KyJIbTYpHbIE ~ MEPONPHUATHS, YTOOBl  TMOBBICHTH  TIPAaBOBYIO H
HPaBCTBEHHYIO OCBEJIOMJICHHOCTh OOIIECTBA.

[IpaBo u Mopasip UMEIOT Ba)XKHOE 3HAUYEHHUE I OOECIeYeHUs
rapMOHUM W CTa0WIBHOCTH B oOmectBe. B Y30ekucraHe MOXKHO
NOBBICUTH 3G (EKTUBHOCTH  MPABOBOTO  BOCHMTAaHHUS  IIyTEM
CHUCTEMAaTU4YeCKOM paboThl O pa3sBUTHUIO MPABOBOW KyNbTypsl U
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VKPEIUIGHHUIO MOpalibHBIX LeHHOcTeH. IlpemnokeHuss W Mephl,
MpeACTaBiIeHHbIE B CTaTbe Uil peuleHus 00O3HA4YeHHBIX NpoOIieM,
MOTYT CIIOCOOCTBOBATh IOJIOKUTENBHBIM HM3MEHEHHAM B 3TOM
HaIpaBJICHUH.

HOpuct ParHo TypmuboeBa oTMedaeT, 4TO MpaBoBas KyJiIbTypa
CTYZCHTOB BKIJIIOYAeT B ce0sl yPOBEHb MX IOPUAMYECKOW TPaMOTHOCTH,
YBOXCHHUS K 3aKOHAM, HABBIKOB COOJIOJCHUS MPABOBBIX HOPM M WX
MIPUMEHEHHUS B JKM3HU, HETEPIIMMOCTH K MPAaBOHAPYIIUTENSM, a TAaKKe
CTEICHU IOPHAMYECKOro mpasa [2].

CoOxrosieHrie  3aKOHOB  TaKKe  SABISETCS  HE  TOJBKO
IOpUINYIECKON, HO ¥ MOpaJbHOW OOS3aHHOCTHIO Tpaxmad. B
COBEPILECHCTBOBAHMH MPABOBBIX HOPM OOJBIIYIO POJIb UTPAET MOpallb, a
MPaBOBbIE HOPMBI CIIOCOOCTBYIOT €€ BHEJPCHUIO B CO3HAHHE JIFOJICH.
CBsi3b MPaBOBOM KYJIBTYPHI C HPABCTBEHHOH KYJIBTYpPOIl MPOSIBISETCS B
CIIEYIOIIMX KaTerOpusX HPaBCTBEHHOCTH: YECTHOCTh U INPABIUBOCTD,
YeJIOBEYHOCTh U JIOBEPHE, COBECTh H TYBCTBO OTBETCTBEHHOCTH H JIP.

Kynbrypa kakgoro yenoBeka SIBISICTCS OCHOBHBIM (DaKTOPOM
€ro JIyXOBHOTO MHpa. A TMpaBo, COCTaBISAs OCHOBHYIO YacTh OSTOH
KYJIbTYpHI, SIBIIICTCS Ba)XHOH HOPMOW B JKM3HH, B 00pa3e KHU3HHU.
Kynprypa, 00bp19an 1 HpaBCTBEHHOCTHh HaponoB BocToka coBeprieHHO
OTIIMYAIOTCA OT APYTHMX HApoJOB. BOCTOK man MHpY TakuX BEIUKHX
MBICITUTEINIEH, YTO MaTepUAIbHOE W JYXOBHOE HACJE/ue, OCTABICHHOE
MU, TPU3HAHO HE TOJBKO HAIIMM HApOJOM, HO M BCEMH HapoOJaMH
mupa. CrenoBaTtensHO, TpaBa HapoioB BocTtoka, B TOM dHwcie
y30€KCKOTO Hapo/a.

HNcTouynuku u aureparypa:
1. TamxuxanoB Y. T. IIpaBoBbie U AyXOBHbIE MPOOJIEMBI HE3ABUCUMOT'O

rocymapctBa B Y30ekucrane / Y. TamkuxoHoB. — TallkeHT
m3natenbctBo Akamemuun MBJ[ Pecryonmku Y3bekucran, 1997. — C.
25.

2. Typauboea P. Xykykwii Maganuar Ba €uviap / P. Typauboera. —
Tamkent : Xykyk-IIpaBo, 1998. — Ne4. — C. 18-21.
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Cepeeii I'puzopveeuyu Bacunesuu*®

NNPUHIMUIIBI ITPABA-BAKHASA OCHOBA I'OCY JJAP-
CTBEHHOI'O YIIPABJIEHUSA

B cmamve ananusupyiomcs 3saxpenienuvie 6 3aKOHOOAMENb-
cmee u npagogoll OOKMpUHe NPOYECcyl, CA3AHHbIE C 20CYOaPCMBEHHbIM
ynpasnenuem. Obpawaemcs enumaHnue Ha npoodremMHble 80NPOCHL NPU-
MeHeHUsl NPABOBbIX NPUHYUNOS NPU Peau3ayuy npaeonpuUMeHUmenbHol
desmenvrocmu. OYeHu8aromcs 8bICKA3AHHbIE MHEHUs YYEHbIX NO meme
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BONPUMEHUMENILHOU 0emMeNbHOCIU.

Knwuesvie cnosa: zocydapcmeennoe ynpaenenue, 20cyoap-
CM60, Npasosvle NPUHYUNbl, 0OWENPUSHAHHbIE NPUHYUNBI, MEHCOVHA-
POOHOE Npaso, KOHGIUKMbL.

PRINCIPLES OF LAW-AN IMPORTANT BASIS FOR
PUBLIC ADMINISTRATION

The article analyses the processes related to public administra-
tion enshrined in the legislation and legal doctrine. Attention is drawn
to the problematic issues of application of legal principles in the imple-
mentation of law enforcement activity. Opinions of scientists on the top-
ic of research are evaluated, proposals on optimisation of law enforce-
ment activity are expressed.
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OpnHoli U3 IPaBOBBIX LIEHHOCTEH MEpHO/ia CTAaHOBJICHUSI KalluTa-
JUCTUYECKUX OTHOIIEHUH W COBPEMEHHOCTH SIBUJIHCH pa3paboTka U
BHEJIpeHHE B cpepe TOCYAapCTBEHHOTO YIPABICHUS HIEH Pa3leICHHs
Biacteil. B menom ona yrBepamnace B OONBIIMHCTBE CTPaH, B KaXKIOH
UX HUX TMPeTyCMOTpPEHa COOCTBEHHAs! KOHIETIINS Pa3AeiIeH s BIacTeil.
Iesb — onTuManbHOE 00€CIIeYeHUE COLIMAIBHBIX UHTEPECOB.

BypHoe pa3BuTHE MONYYHUIN AEMOKpPATHUECKUE BO33PEHHS, OC-
HOBaHHBIC Ha IPUHIOUIIAX T'yYMaHHU3MaA. BI/I,Z];HI)Ie ACATCIIN HAYKH, Cpeau
kotopeix b. Cnnnosa, T. ['o00c, /x. Jlokk, I1I. JI. MonTeckbe, K. XK.
Pycco nccnenoBanu ycnoBusl U CHUTyalluH, rapaHTHpOBaBIlue Oe3omac-
HOCTb TOCYZapCTBa U CTAOMIBHOCTh €r0 (PYHKIIMOHUPOBAHUA. DTH yué-
HBIC 3aJI0KHIIM OCHOBBI TEOPHH pa3zelieHUs BIacTeil, OHU yOeIUTEeIbHO
000CHOBaJIM UACI0 CBOOOABI BEIOOpA, a TAaKXKe TaKUe MOJIYYHBLINE BCE-
obee ofo0peHne UaeH, Kak HEeJOMYCTUMOCTb BTOP)KEHHUSI B YaCTHYIO
KHU3Hb YEIOBEKa, HEMPUKOCHOBEHHOCTh coOcTBeHHOCTH. [lepBoouepe-
HBIMU JI1 CBOUX I/ICCJ'IC,Z[OBEIHI/Iﬁ OHH BBI6pa.HI/I BOIIPOCHI €CTCCTBECHHBIX
npaB uenoBeka. JlefictBue 3akoHa W (QYHKIHMOHHpOBaHHE Oecnpu-
CTPacTHOTO Cyna, 0 UX MHEHHIO, CYUTAJIOCh 3TAJIOHOM, P KOTOPOM
MOJKET IMPOIBETATh CIIPABETMBOCThL U 3(dekTrBHOE yrnpasienue [1, c.
117].

WzBectHbIil Hemenkwii yuénsiii JI. ¢on Lllteiin, nmpoBoauBIIHii
WCCleIoBaHuA B 00JacTH TOCYJapCTBEHHOI'O YIPaBJICHHUS, OCHOBHBIE
CBOU Hay4HbIE PaOOTHI MOCBSITUI, CPEU MIPOYETO, COUUATBLHOMY MpaBy
ynpasieHus. B cBoém Tpyzae «YdueHue o0 ympaBiIeHUH» OH TPaKTyeT
YIPAaBJICHHE KaK OCYILIECTBICHUE T'OCYIapCTBEHHOM Boiu. llenbro ero
YUYCHHA SIBUJIOCH oOecrieyenne HpI/ICHOCO6H$ICMOCTI/I BHCHIHETO MHpa K
YCTaHOBJICHHBIM 3aKOHOM LIEJISIM rocyaapcTBa. B cBowo ouepens mpen-
MeToM BHUMaHwms rocynapcrsa ans JI. ¢on LlreitHa sBnsTack X03si-
CTBCHHAs KHM3Hb, ()UHAHCHI, JKEJIE3HBIC JOPOTH, apMHsl, 10YTa, TEje-
rpad, BomocHaOXeHHE, 00pa30BaHWE M HPABCTBEHHOE CAMOYYBCTBHE
monet [1,c. 117].

Knaccuueckue tpynpl «lIpoTectanTckas 3TMKa M IyX KamuTa-
n3Ma» U «X035HUCTBO U OOLIECTBO» TAKOTO HE MEHEE M3BECTHOTO yué-
HOro, kak M. BeOep, 3amoXuiu OCHOBBI NPEAMETHOTO TOHWMAaHUS
ympaBiieHHs Kak (OpMBbI COMANBHOTO agMUHUCTpUpoBaHus. M. BeGe-
POM HccieoBaHa CYIIHOCTh TOCYNapcTBa, U3y4YeHbl (HhOpMBI peannsa-
LIUH BJIACTH, B OCHOBE KOTOPBIX JIEKAIN TPaIUIIMOHHOE, Xapu3MaTHue-
CKOE€ U «JIErajJbHOe» I'OCIOACTBA. YUEHBIN CUMTAT PallMOHANBHYIO 00-
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POKpPATHIO HIEaNbHBIM MEXaHHW3MOM BOIUIOIICHUS [HBHUIM30BAHHOTO
rocrmoacTBa. MHpIe yI€HBIC TOTO BpEeMEHH, He cormamasch ¢ M. Bebe-
POM U TIPUIIEPIKUBASACH WHBIX TOJXO/O0B, MOJAraiu, 9YTO PBIHOK CIIOCO-
O0eH (yHKIMOHMpPOBaTH 0€3 rocyJapCTBEHHOIO BMEIIATENBLCTBA [2, C.
18-23].

B cepenune 90-x roaoB IpOILJIOrO CTOJETHS BEChbMa ONTHMH-
CTUYHO 3BYYaJI0 YTBEPKJICHUE O TOM, YTO TOJHKO IMPHU BHEAPESHUU yKa-
3aHHOW (YHKIIMOHAIBHO-UHCTUTYIIHOHAJIBHON CHUCTEMBI (pa3/ielieHus
BJIACTEH) B OOIECTBE MOKHO peabHO 00€CIeunuTh CBOOOIY, CAMOCTOS-
TEJNBHOCTB, FAPAaHTUPOBATh COOCTBEHHOCTS [ 3, ¢. 223].

B 10 ke Bpems moguEpKUBaETCS, YTO MPHUHIUI pPa3JeicHHS
BJIACTEH, HAPsAy C €ro HAICICHHOCThIO Ha AS(PQPEKTHBHOE TOCyIap-
CTBEHHOE YIpaBIieHHUE, SBISETCS (PAKTOPOM 3apOXKIEHUS U TIPOSBICHUS
IOPUIMYECKOTO KOH(MIUKTA. DTO MOXKET OBITh BBIPa)KEHO B CIOPE O
MOJTHOMOYHSAX, (hopMax B3aMMOJCHCTBHS MEXAY CyOBEKTaMHU BIACTU U
np. B To e BpeMsi 3TOT NPUHIMI HAIEJICH HAa MCKIIOYEHHUE aIMHHU-
CTpaTUBHOTO (BHECY1eOHOT0) TIpon3BoIa [3, C. 224].

[Ipuauun pasgenenus Buactel 3akpemieH B cT. 10 Koncrury-
nuu Poccuiickoit denepanuu u ct. 6 Koncturyiuu PecriyOnvku bena-
PYCh.

Tak, B coorBercTBuM co cT. 10 Koncrurynuu Poccuiickoit ®e-
Jiepallii rocyapcTBeHHas BiaacTh Poccuiickoit denepannu ocymecTB-
JISIETCS HA OCHOBE pa3JieNIeH!s] Ha 3aKOHOJATENbHYI0, UCTIOTHUTEIBHYIO
u cyneOHyr. OpraHsl 3aKOHOAATETFHON, UCTIONTHUTENHFHON U CyIe0HOM
BJIACTH CaMOCTOSITEIbHHI [4].

ITonaraem, yto HOpMa, 3akpervieHHas B cT. 6 Koncturyrum
PecrryOnuku bemapych, 6oiiee OTHO OTpaskaeT MPUHIIHIT pa3ielieHUs
BIIACTEM, MMpeayCcMaTpUBasi, 9TO TOCyJapCTBEHHAas BiacTh B PecryOmnmke
Bbenapych ocyiiecTBisieTcss Ha OCHOBE pa3fiefIeHus ee Ha 3aKOHOIaTelb-
HYI0, UCTIOJTHUTEIBHYIO U CyeOHy0. | 'ocyaapcTBEHHBIE OpTraHbl B Tpe-
Jlelax CBOMX TOJHOMOYHWH CaMOCTOSATENBbHBI: OHW B3aHMOJIECHCTBYIOT
MEK/1y CO0Oii, CIEPIKUBAIOT M YPaBHOBEIIMBAIOT APYT Apyra [5].

B cucreme pasnmenenus Buacteil MOTYT UMETh MECTO KOH(IHK-
ThI, IPOTUBOPEYHS U T.J., OCHOBAHHBIE HA CIIOpPaX, PA3IMYHBIX MHEHHUSIX
NpY B3aUMOJACHCTBHM OPTraHOB rOCYIApCTBEHHOH BIAaCTH, OCYILECTBIIS-
IOLIMX CBOIO JIESITENBHOCTE. B ero paspelieHnn y4acTBYIOT Kak cyObek-
Thl TOCYAapCTBEHHOHN BIIACTH, BXOMAIINE B TPYNIY KOHQIMKTYIONIHX,
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TaK ¥ HE BXOJIIKE B HEE, HO BBIIOJHSIOLINE OCPEIHUIECKYIO (YyHK-
LHUIO.

Cy1ecTBYIOT JieTanbHbIe CIOCO0BI pa3pemenns KondaukTa. [1o
CIpaBeAJIMBOMY YTBEPKACHHUIO Psiia YUEHBIX B KAUeCTBE yCIOBHUS KOH-
(MKTa ecTh TaK Ha3bIBa€MOE IIEPEXOIHOE COCTOSIHUE rOCy1apCTBEHHO-
IO pa3BUTUSA, a TAKXKE HE3PEJIOCTh JEMOKpPATHH, ci1adasi MOJIMTHYECKas]
cucTeMa, OTCTaBaHHE WM MPOTHBOPEUNBOCTH HOPMATUBHOM 0a3bl [3, C.
225-226].

CpencTBoM mpeKpamieHnuss KOHQIUKTa B cdepe pasJiesieHus
BiacTeil sBisiercss QYHKIMOHUPOBAaHUE OPraHOB rOCYJapCTBEHHON BIla-
CTH B CTPOI'OM COOTBETCTBUH C IPEAOCTABICHHBIMHU UM ITOJIHOMOYHUSIMH.
BaxxHO CBOEBpEMEHHO MONIy4YaTh JIOCTOBEPHYIO WH(POPMAIIUIO O COLU-
anpHOW oOcTtaHoBKe. MX meATenbHOCTh NOJDKHA OBITH IMyOJHMYHON
(TpancnapenTtHoii). Baxen «yuét» obmecTBeHHON no3unuu (00cysxie-
Hue). HeoOxomuMo B3auMOnEHCTBUE BacTeld Ha 3Tale IOJArOTOBKH
MPOEKTOB perieHuit [3, ¢. 226-227].

Baxus! opranuzanuoHHble (HOpMBI B3aUMOACHCTBHS MEXKAY
BracTsMH. [Ipu 3TOM B3aMMOZENCTBOBAThH CIEAYET HE TOJIBKO MEXIY
3aKOHO/IaTEIbHON M MCIIONHUTENBHOM BIACTBIO, HO U C CyAeOHON BET-
Bbl0. KoHIenuueil coBeplIeHCTBOBAHUSI CUCTEMBI MEp YIOJIOBHOM OT-
BETCTBEHHOCTH, YTBepkIEHHOM Yka3zom llpesunenta PecnyOnuku be-
napychb ot 28.06.2023 Ne 196 «O Konreniuu npaBoBoii moauTuku Pec-
nyOsnuku benapych», npeaycMOTpeHo, YTO OHA OCHOBBIBaeTcs Ha Kon-
CTUTYLIMH, WHBIX 3aKOHOJATEIBHBIX AaKTaxX, HOPMax MEXAyHapOIHO-
MPaBOBBIX aKTOB, COACpXKAIIUX oOs3aTenbcTBa PecnyOnuku benapycs,
U TIpe/CTaBIsieT co0O0W COBOKYIMHOCTH IOJIOKEHHH, KOTOPBIE: 3aKpel-
JSIIOT 11€71b, IPUHLUIBIL, CyOBEKThl ()OPMHUPOBAHUS M pean3aluu mpa-
BOBOH IOJIUTHUKH; ONPEICISIIOT UCTOPUKO-KYJIbTYPHBIE OCHOBBI U UAEO-
JIOTHYECKHE UMIIEPATHBEI PABOBOM MOJIUTUKH; OTPAXKAIOT 3BOJIFOLUOH-
HBIH TyTh Pa3BUTHUS M COBPEMEHHOE COCTOSIHUE IIPABOBOM CHUCTEMBI;
YCTAHABIIMBAIOT OOIINE MOAXO0bI K (YOPMUPOBAHUIO U OCYIIECTBIICHHIO
MPaBOBOM MOJUTHKH; ONPEACISIFOT IPUOPUTETHBIE HAMIPABJICHUS Pa3BU-
THS 3aKOHOJIaTENbCTRA.

Hensmu Konnenmmu sBsifoTest obecriedenrne 3P PeKTHBHOTO
(YHKIMOHUPOBAHUS U JANbHEHIIee COBEPUICHCTBOBAHHE MPABOBOM CH-
CTeMBI B HHTEpecax OelIopyCcCKOro TocyAapcTBa, OOMIeCTBa U rpaXkaaH.
Ha noctuxenue 3asiBIEHHbIX €€l TODKHBI OBbITh HAIIPABJICHBI YCHUIIHS
BCeX CyOBEKTOB (DOPMHUPOBAHUS U PEANH3aLUM IPABOBOM IMOJIUTHKH —
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TOCYIapCTBEHHBIX W OOIIECTBEHHBIX MHCTUTYTOB B paMKaX BBIMOJHE-
HUS BO3JIOKCHHBIX HA HHX 3a71a4 U QYHKIHMHA, a TaAK)Ke TPaXJaH B XOJeC
HX TIOBCETHEBHOU JESATEIBHOCTH.

CornacHo KoHnenmuu OCHOBHBIMH NMPUHIMIIAMU (DOpMUPOBa-
HUS U Peaju3aIiyl IPaBOBOM MOJUTHKH SBISIOTCA: CTAOMIBHOCTD, 3BO-
JOLMOHHBIN MyTh Pa3BUTHA MPAaBOBOW CHUCTEMBI HAa OCHOBE y4eTa CO-
BPEMEHHBIX MOTPEOHOCTEN TOCynapcTBa, OOIMECTBa U TpaxIaH; omopa
Ha IEHHOCTH W KyJIbTypHBIE TPaAUIMKA OeI0opyCcCKOro Hapoja, HCTOPH-
YEeCKHE, TEeOIOJIMTHYECKHE, COIUAITbHO-3KOHOMUYECKHE OCOOEHHOCTH
rOCy/lapCTBa; ONEPaTHBHOCTh, T'MOKOCTh M aJICKBATHOCTH ITPABOBOTO
PETyIHPOBaHUsl OOIIECTBEHHBIX OTHOIIEHHH;, IEIOCTHOCTh M CHUCTEM-
HOCTh MPABOBOTO PETYIUPOBAHMUSA, CIMHCTBO BCEX HAMPABICHUN TIPaBO-
BOM MOJUTHKY, a TAKXKE COTJIACOBAHHOCTh MTPOBOAUMON MPABOBOM, 3KO-
HOMHUYECKOH, COIMANbHOU U APYTUX BUIOB rOCYIAPCTBEHHOUN MOTUTUKU
[6].

[o ypoBHIO BO31eHCTBUS HA KOHQIIUKTYIONIHE CTOPOHBI MOXKHO
BBLJIETUTH HECKOJIBKO CIIOCO0O0B paspenieHus: KoHpnukTa. K HuM MOXHO
OTHECTH TIEPETOBOPHI (COTNIACUTENbHBIE KOMHUCCHH). DTO KacaeTcsl He
TOJIBKO 3aKOHOIPOEKTOB, CO3/IaHHS KOOPAMHUPYIOIINX OpraHoB (6e3
MOMEHBI (PYHKINI), HO M MPUMEHEHHUS BIACTHBIX MOJTHOMOYHUH (TIpH-
OCTaHOBJICHWE WJIM OTMEHa akTa), oOpaimieHne B KOHCTHUTYIIMOHHBIHI
Cyn. BzauMojelicTBue MEKIy OpraHaMH BJIACTH M OOLICCTBEHHBIMH
(hopMHpOBaHUSIMHU.

Takum 00pa3oM, MPUHIIKI Pa3eIeHUs BIACTEH U €r0 HHCTUTY-
IAOHAIM3AIUS UMEIOT KaK MO3UTUBHYIO, TAaK M HETaTHUBHYIO CTOPOHBI.
OpnHako, HECMOTPSI HA 3TO, UMEIOIITUECS MTO3UTUBHEIC ACIIEKTHI, 10 MHE-
HUIO aBTOpa, MPEBAIMPYIOT HAJl HETaTUBHBIMU.

Takxe OTMETHM Ba)KHOCTh IPABOBBIX MPHUHIIMIIOB U WX POJIA B
pa3pelIeHUuH PUANYECKUX KOHDIUKTOB,

Kax cnpaBeuymBo oTMEYEeHO B JHTEpaType, «IIPUHIIMITEI TpaBa
OXBaTHIBAIOT BCIO MPABOBYIO MaTepUIO — M WAEH, U HOPMBI, U OTHOIIIE-
HUS, ¥ TPUOAIOT € JIOTMYHOCTh, MOCIIEAO0BAaTEIbHOCTD, cOalaHCHpPO-
BaHHOCTh. B mpuHIMMIaX mpaBa CUHTE3UPYETCS OMBIT Pa3BUTHUS IPaBa,
OTIBIT IWBHUJIM3AINH. DBOIONNA TIpaBa UAET OT WA K HOpMaMm, 3aTeM,
4yepe3 peann3amnrio HOpM — K 00IIeCTBeHHOW mpakTuke. HaunHas ¢ mo-
SIBICHUSI MJICH, a UJes OYCHb 4acTO (POpPMHPYETCSs B BUJE MPABOBOTO
MIPUHITATIA, TIPUHITATI OTIPEIEISIET pa3BUTHE mpaBay [7, c. 195].
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Bocnpusitue npuHIKIIOB HE MOXET HOCUTh CyOBEKTHUBHBIN Xa-
pakTep, JUYHOCTHOE YCMOTPEHHE MOXET IPUBECTH K HCKaKEHHIO
CMBICJIA, CYITHOCTH NPUHIIMIIA TIPaBa.

B nokTpuHEe BBICKA3BIBAIOTCS PA3IMYHbBIE TOAXOABI K JIETUTHMU-
3alUM NPUHLUIOB. B 4acTHOCTH, HEKOTOpbIE Y4EHBIE II0JaratoT HEoO-
XOJIMMBIM MX 3aKOHOJIATEIBHOE 3aKperuieHue [8, c. 64].

Ha mam B3rmsa, oOecneunTs 3aKOHOAATENILHOE 3aKPEIJICHUE
BCEX MPAaBOBBIX MPUHIIMIIOB CJIOXHO H Ja)ke HEBO3MOXHO. KoHeuHo, B
psjlie aKTOB 3aKOHOJATEIbCTBA OHHU TIONYYalOT CBOE OTpaXKCHUE.
Hanpumep, B koHctuTynuu Pecny6nuku Benapychk 3akperuieHbl Takue
NPUHLMIIEL, KAaK NPUHLMI BEPXOBEHCTBA MpaBa, NMPHUHLMI PaBEHCTBA
nepes; 3aKOHOM, TPUHIMI COIUANIbHOTO TMapTHEPCTBA M B3aMMOJICH-
CTBHSI CTOPOH, NMPUHLIUI PABEHCTBA T'OCYAAPCTB, HENPUMEHEHUS CHIIBI
WINA YTpo3bl CHJIOW, NIPUHLIWI HEPYLUIMMOCTH T'PaHML, MUPHOTO ypery-
JIUPOBAHMUS CIIOPOB, HEBMEIIATEILCTBA BO BHYTPEHHUE Aena [5].

Crartbst 15 Koncturymun Poccuiickoit @eaepanuu npegycMar-
pHUBaeT, YTO OOLIETIPU3HAHHBIC TPUHIHIIBI MEXIYHApOIHOTO MpaBa SB-
JISIFOTCSL COCTaBHOM 4acThIO NMpaBoBOil cucteMmel Poccuiickoit denepa-
uuu [4].

OpHaKko MOXKHO Ha3BaTh U APYrHe NPUHLHUIBI, KOTOPBIE MOTJIH
Obl MOJyYUTh KOHCTUTYLHOHHOE 3akperuieHue. lIpuuém sto kacaercs
obeux koHcTUTyIMii. Bmecre ¢ TeM B PecnyOnuke benapych Oonee
MOJIHOE 3aKpeIUICHHE MPaBOBHIX NPUHLMIIOB OCYLIECTBIISIETCS B HHBIX
3aKOHOZATeNbHBIX akTax. Hampumep, B YronosHom kozaekce, B Konexce
Pecny6niku benapych 00 aAMUHUCTPaTUBHBIX MTPaBOHAPYILICHHSIX.

3akperieHne B aKTe 3aKOHOIATeNIbCTBA KAKOTO-THO0 MPaBOBOTO
NPUHIMIIA ¥ PACKPBITHE €r0 COACPKaHUsI CONEHCTBYeT OoblIel onpe-
JICJIEHHOCTH TIPH BBIOOpPE AecTBUI npu ero peanuzanuu. OgHAKO, Ha
Halll B3TJIsI[, MPUHIMIBI MPaBa MOCTOSTHHO O0OTalIaloTcsi HOBBIM CO-
JepKaHUEM M HEJb3s CyAy WIN HHOMY OpraHy OIpaHMYMBATHCS €0 CO-
JepxKaHueM, 3a(pUKCHPOBaHHBIM B HOPMAaTHBHOM IIPaBOBOM akrte. B
9TOH CBSI3M Ba)KHOE 3HAYEHHE MMEIOT BBIpaKEHHBIE NPABOBbIE MO3UIUH
KOMIIETEHTHBIX OpPTaHOB, K KOTOPHIM MOXXHO OTHecTH KOHCTHUTYIHOH-
werii Cyn PecnyOmmkm bemapych, cyasl oOmiedt IOpHCIUKIINN, WHBIE
MpaBONPUMEHUTEbHbIE OpraHbl. bojee Toro, ObII0 OBl MONIE3HO TUD-
(epeHIMpoBaTh IOPUINIECKOE 3HAUCHHE TPUHIUIIOB U UHBIX HOPM 3a-
KOHOZATEJIbCTBA, NMPHUIAB MEPBbIM MPHOPUTET IO OTHOLICHHUIO KO BTO-
pbiM. Takol HOAX0[ KeJaTeIbHO, 10 MHEHUIO aBTOPA, 3a(UKCUPOBAThH
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B 3akone PecnyOnmku bemapych «O HOpMAaTHBHBIX MPABOBBIX aKTaxy, B
KOJZIeKCaxX W WHBIX aKTaxX 3aKoHonaTenbcTBa PecnyOmuku bemapycs, a
taxke Pocculickoil @eaepanuu.

Cpenu mpaBOBBIX MPUHLHUIIOB OCOOYIO POJIb UTPAIOT OOLIETIPH-
3HAHHBIE PUHIIAIIEI ¥ HOPMBI MEXIyHapOIHOTO mpaBa. OO 3ToM npsMo
mpexycMoTpeHo B cT. 8, ¢T. 18 Koncturyiuu PecnyOnuku Benapycs,
ct. 15 Koncruryuuu Poccuiickoit ®enepanuu [4, 5].

YkazaHHble KOHCTUTYIIHOHHBIE HOPMbI UMEIOT OJIAaHKETHBIN Xa-
paxkTep, TO e€CTh KOHCTUTYIUH O0O03HAYalOT UX MECTO W POJib, a Mepe-
YeHb U COJEpKaHUE NPUHIUIIOB UMEETCA B MEXKYHAPOIHBIX IPABOBBIX
aKkTax, HanmpuMmep, Takux kak BceoOmiast [lexmaparnus mpaB denoBeka,
MexnayHaponsbiii IIakT 0 rpaXxgaHCKMX M IOJIMTUYECKHMX IIpaBax,
MexayHapoaasix [1akT 06 3KOHOMHYECKHX U COLMAIbHO-KYIbTYpPHBIX
npaBax.

B cootBerctBuu ¢ Benckoii konBeHiueirt Opranm3zanmu O0b-
eanHEHHBIX Hamumii o mpaBe MeXIyHapOIHBIX JOTOBOPOB OT 23 Mad
1969 r. o0menpu3HaHHBIE HOPMBI MEXIYHAPOAHOrO IpaBa paccMaTpH-
BalOTCSl B KaUeCTBE WMIIEPATUBHBIX OOIIETO MEXIYHApPOJIHOTO TpaBa,
MPU3HABAEMBIX MEXIYHAPOAHBIM COOOIIECTBOM, OTXOJ OT KOTOPBIX
JOJDKEH OBITh UCKITFOYEH, MX W3MEHEHHE BO3MOXHO TOJBKO Oiaromapst
MOCIIEAYIONIEH KOPPEKTUPOBKE HOPM, OTHOCSIIUXCS K OOIIEMY MEXIy-
HapoJIHOMY IpaBy [9].

Takxum oOpazoM, as oOIIENPU3HAHHBIX MPUHIMIIOB MEXTyHa-
POIIHOTO TIpaBa XapaKTEePHO MPU3HAHKE WX OOJBITMHCTBOM TOCYJIapCTB.
OOuienpu3HaHHbIE TPUHIIUIIBI PACIIPOCTPAHSIOT CBOE JCHCTBUE HA BCEX
CyOBEKTOB MPaBOBBIX OTHOMLICHWH. WX HapylieHHe MOXET TOBJICYb
MIPUMEHEHNE CAHKIINK MEXTyHapOIHO-TIPABOBOTO XapaKTepa.

B nmoxtpune BBIAENSETCS Cleayomas KiacCH(pHUKAIWs paBo-
BBIX MPUHITUIIOB.

[ToMrMO TTPHHIIMTIOB MAaTEPHAIEHOTO XapaKTepa MOXKHO BBIfe-
JUTH MPUHIIHITEI FOPUCAUKIIMOHHOTO MPOIecca.

B nayke pa3rpaHu4MBaIOT NPUHLMIIEI IOPUCIUKIIMOHHOTO TPO-
necca W MPHHIUIBI TMPaBOIMPUMEHEHHUS: TIEPBbIE SIBISIOTCS CIIOCOOOM
IOPUCAUKIIMOHHOTO pa3perieHns KoH(IuKTa. BTopele mpuMeHSIoTCS
BHE 3aBUCHMOCTH OT BHJIa YKA3aHHOTO TPOLIECCa U MOTYT OBITh HCIOJIb-
30BaHbl, B TOM YHCIE NPU ANbTEPHATHBHOM CIIOCO0E €ro pa3pelieHUs
[10, c. 157].
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M. H. Ky3bMuHa pasrpaHMuMBaEcT MPUHIIUIIBI, BBIJEISAS OCHOB-
HbI€ PUHIIHITBI IPABONPUMEHEHS, TaKHE KaK 3aKOHHOCTh, 000CHOBaH-
HOCTb, 11eJIECO00Pa3HOCTh U cripaBeyuBocTh [ 10, ¢. 157].

[IpuHIHITEI CITPaBEITMBOCTH M 3aKOHHOCTH 10 KaKOH-TO TMpH-
YIHE OTHOCST K OOIIENPaBOBBIM MPHUHIMIIAM IIpaBa W MPUHIIMIIAM IIpa-
BompumeHenus [11, ¢. 610].

M. H. Ky3pMuHa BbIZIEISIE€T J1Ba aclieKTa MPHUHIUIA IeJIec000-
pazHoctu. Ilo €€ yTBepKIEHHI0O HOPMOTBOPYECKHH OpraH, NMpUHUMAas
aKT, UCXOJUT W3 Hambolee Iejaecoo0pa3Horo BapHaHTa MPaBOBOM pe-
riiaMeHTaruy. J{Jis JOCTYKEHUS IOCTABICHHOM IENH C IPYTOi CTOPOHBI
1es1ecoo0pa3HoOCTh B MpaBe 3aKJII0YaeTCsl B COOTBETCTBHU TaKOW nes-
TEJIBLHOCTH, KOTOpas HalleJeHa Ha Hauboliee 1elecoo0pas3Hylo pearn3a-
IO TIPaBOBOW HOPMBI C YUETOM XU3HEHHOU curyarmu. OHa apryMeH-
TAPYET CBOIO TIO3WIMIO TEM, YTO HOPMOW TpaBa HE MPEICTABISETCS
BO3MOXHBIM Y4€CTh BCE KOHKPETHBIC CHUTYAllHH, OATOMY Y HCIIOIHH-
TeNs JO0JDKHA OBITh BO3MOXXHOCTH BBIOMpAaTh BapHaHTHI Hauboiee d¢-
(DeKTUBHOTO pelIeHHS B KOHKPETHOW CUTYalluh, MCXOIS W3 CTPOrOTrO
COOJTIO/ICHNST CMBICITA 3aKOHA M TOCTaBJICHHOW IIEH MPAaBOBOHM periia-
MEHTAIUK;, MPH OONBIINX BO3MOXKHOCTSIX, NMPEIyCMaTpUBACMBIX B aK-
Tax, obecreunBaeTcs UCIOHEHHE 3Toro Tpedosanwus [10, ¢. 159].

ITo muaenuto A. @. Yepnannesa 1 UCKITIOUEHUST hopMalin3Ma
B NPaBONPHMEHEHHUH TPEIyCMaTPUBAIOTCS AIbTEPHATUBHBIC WM OTHO-
CUTEIIEHO OmpefielieHHbIe HOPMBI, YTO COMEHCTBYET MPUHATHIO IIEJIECO-
00pa3HOT0 M OTBEUAIOIIET0 KOHKPETHBIM CHUTyaIusM perreHuit [12, c.
28-29].

Kak cunraer M. H. Ky3pmuHa, ropuandeckuil KOHPIUKT MOXKET
OBITh YCIIENIHO pa3pemiéH, KOrJa MPUMEHSIETCS OJHOBPEMEHHO BCSI CO-
BOKYIHOCTH npuHIumos [ 10, ¢. 161].

Hcxons u3 M3M0XKeHHOT0, MOKHO CJIeNIaTh BBIBOJ O TOM, YTO B
MPaBOMPUMEHUTENBHOM NIEATENIbHOCTH U JOKTPHUHE BO3HUKAET MpolIie-
Ma COOTHECEHHS TaKWX KaTeropHil, Kak Ieleco00pa3HOCTh U yCMOTpe-
HHE.

[o yrBepxkaenuto Kyzpmunoit M.H. npunuun nenecoodpasHo-
CTH SIBIISIETCS CAaMOCTOSITETIHHBIM MIPHHITUTIOM pa3perieHns KOH(INKTA,
B TOM YHCJIEe IOPUCIUKIIMOHHBIM CIIOCOOOM; MPaBONPUMEHHUTENb, XOTS U
HE MOXET OTOMTH OT YCTAaHOBJIEHHBIX 3aKOHOJATENIEM MPEENIOB, O/IHA-
KO 3TO HE O3HayYaeT OTPHUIAHUSA NpHHIMMA meirecoodpasznoctu [10, c.
162].
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C Takoi TOYKOW 3peHUS HENb3s corjacuThcs. Konedno, y mpa-
BONPUMEHUTENS] MOTYT OBITh BAPHAHTHI pa3pelieHns] KOH(IUKTa B paM-
Kax MpaBOBOrO MpEANHUCAHMs. DTH BapUAHTHI MOTYT pa3InyaThCs, HO B
JMO0OM CITydae OHU PEaIU3YIOTCS ¢ YIETOM TpeOOBaHUS O COONFOICHUU
MPUHIWIIA 3aKOHHOCTH. 1€ WM WHBIE TPEANOYTeHHS 3aKOHOJATelh
MOKET YCTaHOBUTH B IMPABOBBIX akTax. Hampumep, mpu BeIOOpE MepbI
MIPECEUECHMS.
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Ceemnana Brnaoumuposena Opnosa*

0 COOTHOIIEHUA ®PUKTUBHOCTH,
JAEUCTBUTEJIBHOCTH K
JEMCTBEHHOCTU HOPM IIPABA

B cmamve paccmampusaiomcst nowsimusi OelcmeumenbHoCmu,
OelicCmeeHHOCMU U (PUKMUBHOCMU HOPM Npasa U ux coomuouterue. Oc-
HOB8Y UCCNIe008AHUSL COCMABTAIOM OOKMPUHATIbHbIE UCMOYHUKU. B pe-
3yAbmame nNpoee0éHHO20 AHAIU3A COeNaH 8bl800 O MOM, YMo 00as
QPuKkmuenas Hopma npasa OeucmeumenbHa WPUOULecKu, Ho He COOM-
semcmeyenm peanvHol OeucmeumenIbHOCmU, 8 CULYy aKma 80U, KOmo-
PbIM OHA CO30aHA, HEOOCMAMOYHOU JESUMUMHOCIBIO UTU HECOBEPULEH-
cmeamu opuouyeckou mexuuxu. Illoosmomy guxmuenas Hopma s8asem-
c5l HedelCmMBeHHOII.

Kntouesvle cnosa: uxmuenas Hopma npaea, Oeucmeumensb-
HOCMb HOPMbL NPAsa, 0eUCMEEeHHOCHb HOPMbL NPAsa, O0eliCcmEeHHOCb
npaeosozo nopsioxa, nopmamususm I. Kenvzena.

ON THE RELATION OF FICTITIOUSNESS,
VALIDITY AND EFFICACY OF LEGAL NORMS

The article deals with the concepts of validity, efficacy and ficti-
tiousness of a legal norm and relation between the analyzed concepts.
The base of the research is doctrinal sources. The result is conclusion
on legal validity of any fictive norm. At the same time such norm is not
considers reality in cause of will act, lack of legitimacy or imperfection
of juridical technique. A fictive norm is inefficient.

Key words: fictive legal norm, validity of a legal norm, efficacy
of a legal norm, efficacy of nomocracy, H. Kelsen’s normativism.

*CBeriiana BuaagumupoBHa OpooBa, crapmuii mpenogaBarend Kadeapsl TEOPUH H
HCTOpHH TocyaapcTBa U mnpasa FOpuaudeckoro nncrutyra Cubupckoro ¢enepansHOro
yHuBepcurerta, (T. Kpacnospck, Poccus).
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OuUKTHBHBIC HOPMBI TIpaBa MPEIACTABISAIOT COO0H comeprkamne-
Csl B HOPMAaTUBHBIX MIPABOBBIX aKTaxX MPEANHCaHus, KOTOPhIE HE pealu-
3YIOTCSl Ha MPaKTUKE B OOJNBIIMHCTBE MM BO BCEX CIydYasiX, s KOTO-
pPBIX OHU TpeaHa3HadeHbl. HopMa MoOXeT ObITh mMpu3HaHa (PUKTHBHOMN
TOJIBKO TOT/Ia, KOTAAa OHA SIBISETCS IOPUANYECKH NEHCTBUTEIBHOW, TO
€CTh COJEPXKHUTCA B CTaThé HOPMATHBHOTO MPABOBOTO aKTa M HE yTpa-
Tna cwity. He sBIstOTCS (PMKTUBHBIMUA HOPMBI, COJICPIKAIMECsS B CTa-
ThSIX, YTPATHBILIUX CHIIy BCIACACTBUE MX OTMEHBI ITPABOTBOPUYCCKUM OP-
raHOM WJIM PU3HAHHBIX MPOTUBOpeyaInuMu KoHcTuTynuu.

JleficTBEHHOCTh HOpPM IpaBa cTaia 00bEeKTOM uccieaoBaHuit .
Kenp3zena. B koHTEKCTE COOTHOIICHUS JOJDKEHCTBOBAaHUS M (pakTHue-
CKOH peayin3aliii HOPMBI MpaBa UM «ObLIH CHOPMYITUPOBAHBI TOHATHS
NEHCTBUTEIHLHOCTH KaK criocoba CYIIIECTBOBAHUS mpasa
Y ICWCTBEHHOCTH KaK ()aKTUYECKOTO TOBEIEHIS, KOPPECTIOHANPYIOIIIe-
o MpaBoBbIM HOpMam» [ 1, C. 45].

I'. Kenb3eH BbIIEIHII IBE MTO3UIIMH OTHOCUTEIBLHO COOTHOIICHHMS
NEHCTBUTEIHLHOCTH M JeWCTBeHHOCTH TipaBa. llepBas, cooTHOcMMas c
WCATUCTHUCCKAM, WM ECTCCTBEHHO-TIPABOBBIM, HAIpPaBJICHHEM, CO-
CTOUT B TOM, YTO CBSI3U MEKJY YKa3aHHBIMH aTpUOyTaMH IpaBa HE Cy-
mecTByeT. Bropas mo3uiius IMEeHyeTCs pealrcTUIecKOd U ImperycMar-
PHUBAET TOXKIIECTBO JNEHCTBUTEIHHOCTH | JIEHCTBEHHOCTH |2, C. 263; 1, C.
53].

Ha ocHoBe ouenku npusenéHubix nozuumii I'. Kenabszen caenan
BEIBOJT O TOM, YTO JUAIIEKTUYECKOW CBS3H NIEHCTBUTENHHOCTH U JICH-
CTBEHHOCTH TpaBomnopsijika B 1ejoM. C OHOH CTOPOHBI, ACHCTBUTEIIb-
HOCTH IPABOIOPSIKA MPEAONPEISISICTCS ero JNeHCTBEHHOCThIO: TPaBO
JTOJKHO OBITh IEHCTBEHHBIM, HO HE a0CONIOTHOM 3HadeHnu. Co3naHue
MEepPBOH KOHCTUTYIIMH Kak (akT, C KOTOPHIM B TOH WIIM WHOW CTETIEHU
coobpazyeTcs (hakTUYECKOe MOBEIACHHE JIIOJICH, KOTOPhIE MOIYUHECHBI
JTAHHOMY TIPaBOIIOPSIZIKY, OOYCIIOBIMBAET JEHCTBUTEIHHOCTh NEHCTBY-
roriero mpasa [3, ¢. 169; 1, . 53]. C npyroii CTOPOHBI, MOJHOE COOTBET-
CTBHUE IMpaBy YEJIOBEUECKOT0 MOBEACHUS HEe TpeOyeTcs, U Jaxe, Halpo-
TUB, TPeOYeTCs BO3MOXKHOCTH PACXOXKICHUS (PaKTUUYCCKOTO MOBEICHUS
W CTaHJApTOB, yCTAaHOBJIEHHBIX HOpMamu [3, €. 169; 1, c. 53-54], unaue
HOpMa ObLa OBl JIMIIIEHA CMBICIIA, TaK KaK MPEIyCMOTPEHHBIN €10 BapH-
aHT MOBEJCHUS CTall Obl €IUHCTBEHHBIM, a MHBIX OBl HE CYIECTBOBAJIO
[3, c. 169-170; 1, c. 54].
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Hcxons w3 NeHCTBUTENHHOCTH MPABOMOPSAKA OIPENEIseTCs
JEHCTBUTEIBHOCTD OTACIIBHON HOPMBI. SBISSACH 4acThIO CHCTEMBI Mpa-
Ba, HOpPMa HMMEET WCTOYHHKOM CBOCH JCWCTBUTEILHOCTU BBIMIECTOS-
IIyI0 HOpPMY, a HOpMa, 3aHMMAIOIasl BHICIIIEE MOJIOKCHUE B UEPaPXUH,
JIEUCTBUTEIbHA B CUITy JEHCTBUTENIBHOCTH MpaBonopsiaka. Hopma cra-
HOBHUTCS JCWCTBUTENBHON C MOMEHTa CBOErO HM3/JaHHUs, O TOTO, Kak
MOJKET CTaTh AeUCTBeHHOH [4, p. 62-63; 1, C. 54]. Ilpu s3ToM «aeHcTBH-
TebHAs HOpMa HE MOXKET OBITh HH aOCONIOTHO JEHCTBEHHOM,
HU MTOJTHOCTRIO HeAeHcTBeHHOM [ 1, C. 46].

Kpome TOro, B KOHCTUTYLIMHU, COCTABISIOLIEH OCHOBAaHUE Mpa-
BONOPS/IKA, MOXET OBITh MPEIYCMOTPEH B KA4eCTBE MCTOYHHKA IIpaBa
HETraTHUBHBIN 00BIYail, CMBICT KOTOPOTO 3aKJIFOYAETCsl B TOM, YTO HOpMa
yTpauynBaeT JeHCTBUTEIBHOCTh, €CIM B TEUYCHHE IPOIOKUTEIHHOTO
BpPEMEHH He npuMmensietcs [4, p. 62-63; 1, . 54].

JleiCTBEHHOCTh SIBNISAETCS JAOCTATOYHBIM YCJIOBUEM JICHCTBHU-
TETLHOCTH HOPMBI «B CHJIy OCHOBHOW HOPMBI, TIOCPEICTBOM KOTOPOM
JIEHCTBEHHBIN TPAaBOBOM MOPSAIOK MUCTOIKOBBIBAETCS KaK CHCTEMa JIeH-
CTBHUTENBHBIX HOpM» [5, C. 314-315; 1, c. 64]. Kak 3amerun E.B. Bynbi-
T'UH, JIEHCTBUTEIHLHOCTh O0OBbIUasi BBHIBOJUTCS M3 €0 JICHCTBEHHOCTH [0,
C. 273-274; 1, c. 63]. Omgnako I'. Kens3en, oTBeuast Ha 3ameuanne E.B.
Bynpirnaa, ykaszan, 94To HEOOXOAMMEBIM YCIOBHEM JIEHCTBUTEIHLHOCTH
BCE JKe SABJSCTCS HE JICHCTBEHHOCTh, a OQUIIHAILHOE MPU3HAHUE OOBI-
4yas ucToYHWKOM Tpasa [5, C. 315; 1, c. 64]. CozmaHHast e HOpMa
«IeMCTBUTENBHA, HO €€ He JeiicTBeHHa» [5, ¢. 315; 1, . 64].

O npobneme, koTopas B Tpyaax I. Kenb3ena paccMmarpuBaercs
[IOCPEICTBOM AHAJIN3A COOTHOILICHHUS JCUCTBUTEIBHOCTH U JIEHCTBEH-
HOCTH HOpM mipaBa, nrcan J[. Mcron, paccyxnas o GyHKIIMOHUPOBAHUU
MTOJIMTHYECKON CHCTEMBI, B TPOIECCE KOTOPOTO PEIIeHUs, MPUHIMAE-
MbI€ OpraHaMH BJacTU, HUKOT/Aa HE MOTYT ObITh MPH3HAHBI B KA4eCTBE
00s13aTeIHHBIX BCEMHU YICHAMH CHCTEMBI, TO €CTh HaceleHneM. BmecTe
¢ TeM sl 00ecrieueHnsl COXpaHEeHUsT YKa3aHHOW CHCTEMBI HOPMBI, B KO-
TOPBIX BBIPAKAIOTCS YIOMSIHYTBIC PEIICHUS, OJIKHBI MPU3HABATHCS
00s13aTeIBbHBIMU 0OJICe YeM TOJIOBUHOWM HacesieHUs cTpaHsl [7, p. 97; 9,
C. 510]. Ecnu ke Benn4uHa, XapaKTepHU3yIoIas MpU3HaHuE HOPM IpaBa
UX aJpecaTaMu, CTaHOBHUTCS MeHbIne 50%, TO MOKHO KOHCTaTHUPOBATH
MOSIBJICHNE (PUKTUBHBIX HOPM TIPaBa.

I". Kenpszen Taxxke paccMaTpuBajl 3HAYEHHWE MPU3HAHUS HOPM
mpaBa, YyKa3plBag Ha HEOOXOAWMOCTb pa3IMYEHHUS]  «COTJIACHS
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C KOMaHAOW (WM MPU3HAHWE HOPMBI) W COONIOJICHWE  KOMAaHIIbI
(m HOpMBI)» [1, €. 55]. UM BBImENSIOTCS, B YaCTHOCTH, CIydau, KOTIa
ajzipecaT MpEeANUCAHNS COTJIAIIACTCS C HUM, XOTS MOXKET OKa3aTbCs HE B
COCTOSIHUM €r0 HCIIONHHUThH, WJIM KOTJa aJpecaT WUCIONHSAET Hpeanuca-
HHe, XOTsI MOJKET OBITh C HUM He cormaceH [8, p. 7-8; 1, ¢. 55].

Bropoii u3 npusenéunsix I'. Kenb3eHoM ciaydaeB HE MPUBOJIUT
K QUKTUBHOCTH HOpMBI. Coracue Wik Hecorjiache He MEeHSET X0/ Ipa-
BOBOT'O PETyJIHPOBAHUS, €CIIM HOPMa COOIIOIaeTCs, JTaKEe €CIIH ajpecar
C HEHl He COorJIalmaeTcsl.

Hpyras cutyanusi CKIabpIBaeTcsl, €ClIM UIMEET MECTO TEPBbIA U3
BBIJICJIEHHBIX CIy4aeB. AipecaT HOPMBI COTJIaceH ¢ Heil, HO OKa3bIBaeT-
Cs1 HecToCcOOHBIM e€ UCHOoNHUTh. JlaHHyro curyanuo JI.JI. dymnep xa-
paKTepu30Bal Kak MpobjeMy HpaBOTBOPYECTBA, MPH KOTOPOH HOpMa
TpeOyeT HEBO3MOXHOTO OT TeX, YbE MOBEICHHE OHA perymupyer [9, C.
614]. Ecnmu HecmocoOHOCTh XapaKTepHa Ui MEHBIINHCTBA yYAaCTHUKOB
OOIIECTBEHHBIX OTHOIIECHHWH, KOTOPHIM HOpMa ajJpecoBaHa, TO OHA HE
cTaHeT GUKTUBHONU. HarmpoTus, eciu HECTIOCOOHBIM BBITTOIHUTH HOPMBI
OKa3bIBaeTCsl OOJIBIIMHCTBO, TO 3TO BIEUET €€ PUKTUBHOCTD.

OrnrcaHHBIE CITydal MOTYT OBITh JOTIOJTHEHBI 1€ OMHUM: ajipe-
caT TIPaBOBOY HOPMEI HE COTJIACEH C HEeH W 110 ATOW MPUYMHE OTKAa3hIBa-
eTcst ot e€ cobmronenus. O HapyIIEeHHH HOPM TpaBa OOJBIIMHCTBOM
uynieHoB obmiectBa mucan XK. boxeH, popmynupys npasuio: «Myaphiid
CyBepeH HE JOJDKEH HaKasbIBaTh JIFOACH 3a COBEPIICHHOE IMpecTyILIe-
HHUE, €CITH OHU COCTABIIAIOT OOJBIIYIO YaCTh €T0 MOMAHHBIX N €CITU
MpeCTyIIHUKaMH SABJSIOTCSA Bce ero mopanaHusie» [9, €. 101]. 3akoHo-
MEpPHO B MCCJICOBAaHHUAX COBPEMEHHOTO COCTOSIHUS IIPABOBOTO PETYIH-
POBaHHA KOHCTATHPYETCS 3HAUYEHHUE JIETHTUMHOCTH Tipasa [10].

Bo Bcex paccMOTpeHHBIX ciaydasx MOHATHE (QUKTUBHOCTH HOP-
MBI COOTHOCHTCSI C MOJIXO/IOM K €ro MOHUMAaHHUIO, CHOPMYIHPOBAHHBIM
camuM ['. Kenpzenom. B ero Tpynax (pMKTHBHBIE HOPMBI OTIPEAETISIOTCS
KaK MBICIMIMBIE, HO HE BBIPAXKAIOIINE CMBICIA PEATbHOTO aKTa BOIH.
[Ipy 3TOM OHM MBICHATCS KaK HOPMBI, a HE CYKJCHHUS O TOCICIHHUX.
OHH SBIAIOTCS HE TO3UTUBHBIMU HOPMaMH, a HOPMaMH, B OTHOLIICHUN
KOTOPBIX CYOBEKT «IIPETeHAYeT Ha TO, YTO OHH JACUCTBUTENBHE [8, P.
234-235; 1, c. 60]. MpunMasi HopMa SIBJISICTCS CMBICIIOM MBICITUMOTO
akTa Bod [8, p. 234-235; 1, c. 60].

A.A. KpaeBckuil, aHanusupysi Teopuro (UKTUBHBIX HOpM [
Kenp3ena, yka3piBaeT Ha HEYNAYHOCTh TEPMHHA «(DUKTHBHBIN»: IIO-
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CICTHUA «OOBIYHO TIOHMMACTCS KaK HE COOTBETCTBYIOIIHMHA EHCTBU-
tensHOCTH» [1, C. 60]. ITo I'. Kenp3eHny, HecooTBeTCTBHE (PUKTUBHBIX
HOPM JEHCTBUTEIBHOCTH IMPOSBIAETCS B TOM, YTO OHU HE BBIPAKAIOT
CMBICJ peaJIbHBIX BOJICBBIX aKTOB [1, C. 60-61].

Bwmecre ¢ Tem, kak 3ametra A.A. KpaeBckull, GUKTUBHBIC HOP-
MBI MOT'YT OBbITh NEHCTBUTEIBHBIMUA B KOHTEKCTE INOHUMaHMA JE€HCTBU-
tenbHOCTH . Kenb3eHoM, Tak Kak «IeHCTBUTENBHOCTS HOPMBI ONpee-
nsietcst e€ Mpu3HaHWeM, a UMEHHO TIPU3HAHUEM B KOHKPETHBIX CITydasixy
[1, c. 61]. 1 B 3TOM CMBICIIE «CYIIECTBOBAaHHE (PUKTHBHBIX HOPM HE
MPOTUBOPEYUT NPUHLHUIY ‘“HET MMIlepaThBa Oe3 mmmepartopa™ [1, C.
61]. Orcioma «HMYTO He MemaeT (UKTHUBHOM HOpME OBITh ACHCTBH-
TenbHOMY [1, C. 61]. B pesynbrarte «Teopust GUKTUBHBIX HOPM TO3BOJISI-
€T KOHLENTYaJIbHO COCANHUTD BOJIEBOH aKT KaK €CTECTBCHHBIN JTMHIBH-
CTMYECKMHA HCTOYHHK HOPMBI, MBICIb, SIBJSIFOLIYIOCS €T0 CMBICIIOM,
Y MPU3HAHKE HOPMBI KakK Ccroco0 ee cymiecTBoBanus» [1, €. 62].

Takum oOpazoMm, B pamkax chopmynupoBanHoi . Kenbzenom
JOKTPHUHBI 00palaioT Ha ceOs BHUMaHKUE TPU acIeKTa OHUMAaHUs HOp-
MBI TpaBa. Bo-mepBhIX, OHa MOXKET SIBJIATHCS BBIPAKEHHEM PEajbHOTO
WA MBICIIMMOTO aKTa BOJH. BO-BTOpBIX, HOPMa MOXET COOTBETCTBO-
BaTh MJIM HE COOTBETCTBOBATH JECHCTBUTEILHOCTH. B-TpeTbux, oHa mMo-
XKeT OBbITh NMpHU3HAaHA WK HE mpu3HaHa. [lpu3HaHue, B CBOIO ouepelb,
MOJKET PaccMaTpHUBATBCSI, C OJHONH CTOPOHBI, KaK o(UIMaTbHOE CaHK-
LUOHUPOBAaHUE, OOYCIOBIMBAIOLIEE IOPUIUYECKYIO CHUIIy HOPMBI, H, C
IOpyroi CTOPOHBI, KaK €€ JIETUTUMHOCTb, TO €CTh OTHOILEHHE K HEeH co
CTOPOHBI aJpecaToB, NPUHITHE €€ WU B KauecTBe 00sS3aTeIbHON U TO-
TOBHOCTH COOOPa30BBIBATh C HEll COOCTBEHHOE MTOBEICHUE.

Teopust ¢puxktuBHBIX HOpM I'. Kemb3eHa TO3BOMNSET YTOYHUTH
0c00eHHOCTH (PUKTUBHBIX HOPM IpaBa B KOHTEKCTE HACTOSIIEIO HCCe-
nosanus. Hopma He QuKTHBHA, eciiu BbIpa)kaeT pealibHBIN aKT BOJH,
coJiep)KaHHue KOTOPOIO COOTBETCTBYET JAEHCTBUTEJIBHOCTH, SIBISETCS
ouIHMaIbHO MPU3HAHHBIM (FOPUAMYECKH JIeHCTBUTENBHBIM) U TIPU3HA-
€Tcs OONBLIIMHCTBOM a/ipecaToB HOpMBI. OHAKO B MPOLIECCE MPaBOBOTO
pEryIMpOBaHUs BO3MOXKHBI CUTYalllH, KOT/Ia OJUH U3 MEPEUHCICHHBIX
IIPU3HAKOB HOPMBI 7151 HEe€ HE XapaKTepeH.

[lepBast UX TakuX CUTyalMii BOSHUKAET, €CIM BOJICBOM aKT, BbI-
PaKEHHBI B TEKCTE HOPMBI, HE COOTBETCTBYET aKTy BOJH, KOTOPBIH Ha
caMoOM JeJIe MMeJI MECTO CO CTOPOHBI NMPAaBOTBOPUYECKOTrO cyObekTa. B
3TOM ciy4yae HopMma ¢opMmymupyercsa 0e3 1enn e€ OCYIIECTBICHHUS U
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ABJIETCA 3aBeIoMO (pukTHBHON. HecoBmanenune peansHOTro akTa BOJIU U
CMBICHTa, OYKBaJIFHO BBITEKAIOLIETO W3 TEKCTa HOPMBI, MOXKET HMETh
MecTo 0e3 AOCTaTOYHBIX OCHOBAaHUM WM AJISL TOCTHXKEHHSI ONpenenEH-
HBIX LIeNeH, CBA3aHHBIX ¢ oOummM OnmaroM. Tak, M3BECTHO, YTO «HH B
KaKOW MpPaKTHYEeCKOH CHCTEME 3aKOHOB HEBO3MOXKHO Ipenyrajgath Te
HCKITIOUYNTENIbHBIC CPE/ICTBA, KOTOPBIE MOXKET IPOAUKTOBATh BHE3AITHOE
HalMOHAJIbHOE OECTBHE M KOTOPHIE OHO OJHO CIIOCOOHO OIpaBIaTh»
[11, p. 250-251; 12, c. 364; 9, c. 682]. Beap «OBIBatOT MEPUOIBI CMYT
WJIA BTOPXKCHUH, KOT/Ia, pajii COXPaHEHHsI caMOil 3aKOHHOCTH, He00XO0-
JMMO HapyLIUTbh HOPMBI IPaBa», MOITOMY «KaOMHET MUHHCTPOB JOJ-
’KEeH Hapymarth 3akom» [13, p. 412; 12, ¢. 364; 9, c. 682].

Bropas curyarus ckiagpiBaeTcs, KOrla COjAep)KaHHe HOPMBI
BBIpa)XaeT peajbHbI akT BOJIM, HO (OPMYNHPOBKAa HOPMBI UMEET Jie-
(heKTBl IOpUANYECKON TEXHHKH, WM HE CO3JaHbl OpraHU3alMOHHEBIC,
SKOHOMHYCCKHE WJIM WHBIC YCIOBHS JUII OCYIIECTBICHUS HOPMBEI,
BCJIEJICTBHE YETO OHA HE MOXET MPETBOPATHCS B )KU3HB. B 3TOM cityuae
HOpMa (PUKTHBHA, HO HE 3aBEIOMO, a B CHJIY OIIMOOK, JOIYIICHHBIX
npu e€ HGOpMYITHPOBAHHUH WK 0OecTieueHHN e€ peann3aium.

TpeTbst cuTyanusi UMEeT MECTO, €ClIi HOpMa FOPUANYECKH JIeH-
CTBUTEJIbHA, BBIPAKACT PEANbHBIN aKT BOJM, KOPPEKTHO CHOPMYIHpPO-
BaHa, a JuIs e€ peayn3aliy CO3JaHbl HEOOXO0ANMBIE YCIIOBHS, HO OHA HE
npusHaéTcad OOJBIIMHCTBOM WM BCeMHU €€ ajpecaraMH. OTO MOXKET
OBITH 00YCIIOBIICHO, C OHOW CTOPOHBI, HEAOCTATOUYHON MH(OPMAIINOH-
HO-Pa3bsACHUTEIBHOW M MPOCBETUTEIHCKOW paboToll ¢ axpecaramu
HOPMBI, HETIPU3HAHUEM MMH €€ HeoOXOAMMOCTH, MOJIb3bI M IIEHHOCTH,
MPaBOBBIM HUTWIM3MOM WIIM, C JPYroil CTOPOHBI, MPUMEHHUTEIBHO K
NEepBOi CHUTyaluH, KOraa HopMa NpuHUMaeTcsi 0e3 HamepeHus e€ pea-
JHM3alyH, TpuaéM 0e3 JO0CTaTOYHBIX OCHOBAHMH, YTO BBI3BIBAET HECO-
rinacue HaceneHus. Hopma siBisieTcst QUKTHBHOM, MOCKONBKY HE OKa3bl-
BaeT BO3/ICHCTBUS Ha IOBEACHHE BCEX WM OOJBIIMHCTBA YYaCTHHUKOB
PEryIupyeMbIX OOIECTBEHHBIX OTHOIICHHUH.

Hnsa obecnieuenns 3QpPEeKTUBHOCTH MPABOBOTO PETyIHPOBaHUS
TpeOyeTcsl HefoMmylleHHe OMMOO0K, JOMyCKaeMbIX CyOBEKTaMH IMpaBo-
BOTO PEryJMPOBAHMS, 1 0OECIIeYeHHEe YCIOBHI, HEOOXOAUMBIX IS pea-
U3y PUHUMaeMbIX HOpM. Kpome Toro, HeoOXxoammo, 4ToObl J0-
CTYIHBIM W MOHATHBIM Ui aJpecaToB OB HE TOJBKO COAEp)KaHHE M
CMBICTI HOPM, HO M HX COIMAJIFHOE MTpeHa3HAYCHHE.
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Uro kacaercsi CUTyalldd, KOT/Ia HOpMa SIBJISETCS (PMKTUBHOM,
MTOCKOJIBKY M3HAYAFHO MPUHUMAETCS 0€3 1eH e€ OCYIIEeCTBICHUS IS
JOCTHKCHHUS IPYTUX IIeNIeH, JOMKHO OBITh yuTeHO 3aMedanue 1. Kenb-
36Ha O CBSI3U JCHCTBUTENBHOCTH NMPABOBOTO MOpPSAKA C €ro JAEHCTBEH-
HOCTbIO. TOJIBKO €CJIM CYIIECTBYET JEHCTBEHHBIN MPaBOBOM MOPSAIOK,
MOSIBJIAETCS. BO3MOKHOCTD W CMBICIT IIPEAIOJaraTh CyIIeCTBOBaHUE OC-
HOBHOW HOPMBI, U3 KOTOPOH CIIEAYyEeT ACUCTBUTEILHOCTh JIPYTHX HOPM
[14, c. 321-323; 1, c. 65]. Tloatomy crpaBeIMBO yTBEep)KIACHUE P.
IMaynma o HEOOXOAMMOCTH COOJIIOJICHUSI PEKUMa 3aKOHHOCTH, COIIH-
QIBHOTO TOPSKA M HEIOMYCTHMOCTH €r0 MPOU3BOJIHHOTO HAPYIICHHUS
[9, c. 478]. B sTOM Ciydae mpaBOMOPSIOK JECHCTBEHEH M CYIIECTBYET
BO3MOXHOCTh (DOPMYITHPOBAHUSI MTPU HEOOXOTUMOCTH 3aBEIOMO (K-
THUBHBIX HOPM C IIeNIbI0 00eCTIeueHNs CTAOMIFHOCTH MOJIMTUYECKON CH-
CTEMBI, COXpaHEHHS TOCYIapCTBa.
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Ceéemnana Buxkmopoena Kopnaxosa
Enena Braoumuposna Yuzpuna™

HUCTOPUYECKMUE NPEAIIOCBIIKH BOBHUKHOBEHUA
HHCTUTYTA IIPUMMPEHUS B POCCUA

B cmamve npedcmagnen amanuz ucmopuyeckux npeonoCulioK
B03HUKHOBCHUS UHCMUMYMA NPUMUpenus cmopor & Poccuu é dopego-
JoyuonHbIl nepuod. Ilpueooamces ocHoGHbIE UCMOpUYECKUEe NAMSMHU-
Ku, codepocawjue YnoMUHaAHue 0 MUpPHOM paspeueruy 603HUKAIOWUX 6
obwecmee KOHPIUKIMOG U CHOPO8, 8 KAYecmee KOMOPLIX NPUMEHSIUCD
maxue npoyeoypvl, KAk «HOOPAMUMCMEO», COBMECHMble NUPbLI, 6HO-
cnedcmeuu nepeutedwiue 6 COGeWanUs U nepe2ogopvl, a no3oHee — @
NOCPeOHUeCmBo U Mupogoe coenauenue. /lenaemcs 6vbleo0, 4mo npu-
MupeHue, KaxK He@opmanrbHas npoyedypa emecmo cyoedHo2o pazoupa-
menbLCmea, UCMOPUYECKU C8OUCMBEHHO POCCULICKOU NPABOBOU KYIbimy-
pe, NOCKOAbKY OHO COOMBEMCMEYem POCCUUCKOMY NPAGOCO3HAHUIO, 3a-
YACmMyI0 cmassuemy Hopmvl MOPAIY 8bilie HOPpM Npasd.

Knrwouesvie cnosa: poccuiickoe 3aKoOH00amenbCmeo, ucmopuye-
cKUe npagogvle NAMAMHUKY, UHCIUMYM NPUMUDEHUS, pd3peuteHue
Cnopos; npoyedypbl NPUMUPEHUs,; NPABO8aAs KYIbmypd.

HISTORICAL BACKGROUND OF THE INSTITUTION OF
RECONCILIATION IN RUSSIA

The article presents an analysis of the historical prerequisites
for the emergence of the institution of reconciliation of the parties in
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Russia in the pre-revolutionary period. The main historical monuments
are cited, which contain references to the peaceful resolution of con-
flicts and disputes arising in society, as which such procedures as
"twinning", joint feasts were used, which subsequently turned into meet-
ings and negotiations, and later into mediation and a settlement agree-
ment. It is concluded that the legal institution in question was known
even before the revolutionary Russian law, and the first mentions of it
occur during the period of the Russian Truth. Reconciliation, as an in-
formal procedure instead of judicial proceedings, is historically peculi-
ar to the Russian legal culture, since it corresponds to the Russian legal
consciousness, which often puts the norms of morality above the norms
of law.

Keywords: Russian legislation; historical legal monuments; in-
stitute of reconciliation; dispute resolution; reconciliation procedures;
legal culture.

Kak u3BecTHO, ponpb npouenyp NpuMUpeHHs (Meaualyn) BEIXO-
JIT JTAJIEKO 32 paMKH PEUICHUs YUCTO I0pUAHYECKIX pobieM. Muccus
MPUMUPEHHSI TOPA3/A0 LINpE, MOCKOJIBKY OHA MMEET IIeNbI0 HE TOJBKO
CHIDKEHHE KOH(QIMKTHOCTH B OOIIECTBE, HO M, B HE MEHbBILECH CTEIeHH,
NPUBUTHE HABBIKOB MHUPHOTO Pa3pelIeHUs] CHOpa, a B IEPCIEKTHBE
HaNpaBJIEHO Ha TMOBbIIIEHHE OO0IIel MpaBOBOH KyJNbTYphl YYaCTHHKOB
MPaBOBBIX OTHOIIEHHH, YTO HE MOXET HE CIOCOOCTBOBATH 030pOBIIE-
HUIO 00IEeCTBA.

Crout OTMCTUTH, YTO HCTOKM HHCTUTYTA MPUMHPUTCIBHBIX
MpoLEeaAyp 3apoAMIIMCH elle B puMcKoM TpaBe. Kak ykaspiBaeT
. B. Jloxnaes, uMeHHO 371ech c(hOopMHUpOBaIach KOHCTPYKITHS, UMEHYe-
Masi «MHPOBOM cIenKoit» (transactio), KoTopasi TpeAcTaBiisia cobOoit
«COTJIallICHHE O B3aWMHBIX YCTYIIKaX CTOPOH, K KOTOPOMY OHH NpHOe-
rajii Ipu BOSHUKHOBEHUH TPYIHOCTEH B OOOCHOBaHHWHU CBOMX TpeOOBa-
Huiy. [Ipu aToMm transactio paccMaTpuBaliack M C MPOIECCYaTbHOM, U C
MaTepraibHOM MO3UIHM, TJe «B MEPBOM Clyyae MUPOBas CJieNKa sSBIs-
Jachk crnocoOOM MpeKpameHns: Cropa, a BO BTOPOM — HETHITMYHBIM BU-
oM obs3aTenneTBay [ 1, ¢. 524].

B KoHIIE KJTacCHYeCKOl 3MOXU PUMCKOW UCTOPHUHU Takas CIelKa
TpaHC(hOPMHUPOBANACh, KaK OTMEYAET yKa3aHHBIA aBTOP, «B CaMOCTOS-
TEJIbHBIA HCTOYHHMK TPaXKIAHCKOI'O 00s3aTeNbCTBA B KauyecTBE Oe€3bl-
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MSHHOI'O KOHTPaKTa U IOJy4Msa NPaBOBYIO 3aILUTY IOCPEICTBOM HC-
KoB» [1, c. 524].

Takum 00pa3zoM, MOJ MUPOBBIM COTJIAIICHHEM B PHUMCKOM IIpa-
BE€ IOHUMAJICS JOrOBOpP, UMEIOIIMN MpOLEeCcCyalbHbIe MOCIEICTBUSA B
BUJE IIPEKpallleHus MPOM3BOACTBA IO JAEly, T.€. TAKOE COIJIAILECHHUE
MIPEACTABISUIO COO0M MHCTHTYT MaTepuaabHOTO mpaBa. Ilo3mHee mpo-
M30IIJ]a MHTErpalus AaHHOTO MHCTUTYTa B IPAaBOBBIE CHUCTEMBI IOCY-
napctB EBporbl, a 3atem u B Poccuro.

OBONIONUS TPUMUPHUTEIBHBIX TPOIEAYP B POCCHHCKOM TOCY-
JIapCTBE SBISETCS AOCTATOYHO ANUTENbHOW. [Ipu 3TOM cTaHOBIIEHHE U
pa3BUTHE NPHUMEHEHUS TaKUX MPOLETyp MPOUCXOAMIO B HECKOJIBKO
3TafoB, B YHCJIE KOTOPBIX MOYKHO YCJIOBHO BBIIETTUTH TaKHE KPYIIHbIE
9Tamnskl, Kak JOPEBONIONMOHHBIN, COBETCKUI U COBPEMEHHBIN.

B vacTHOCTH, B OTHOIIEHUH IIEPBOTO 3Tana, KOTOpOMY U OyneT
yAENeHO BHUMaHUE B HACTOSIIEH CTaTbe, OTMETUM, YTO «II€pPBBIE YIIO-
MHUHAHHUS O Pa3pellieHHH CIOPOB M KOH(IMKTOB y CIABIHCKHX HApOJIOB
C HCHOJB30BaHUEM MPUMHUPUTEIBHBIX MpouLenyp oTHocsATcs K VI Beky
H.3. IMEHHO B 3TO BpeMsi B pETyJIUPOBAHUHU OOIIECTBEHHBIX OTHOIICHUIH
MOSIBIISIETCSL “HOBOE Hayallo”, BEIpa3UBIIeECs B MOHUMAaHHUU “‘HEO00XO.U-
MOCTH 3aKJII0YaTh IEepeMupre”’, a cama Npoueaypa MHPHOIO yperyiu-
poBaHUs KOH(QIMKTOB C UCIOJIB30BaHUEM NIPOLIETYP IPUMHUPEHUS CTaja
HCTOYHUKOM JPEBHETO 00psizia ClaBsH — “moOpaTuMcTBa’». ITOT 00psiA
CTaJl OIHMM M3 CIIOCOOOB OrpaHMYEHHsI KPOBHOM MecTH [2, c. 11].

[lonoxeHnss OTHOCUTENBHO YPETYIMPOBAHUS CIIOPOB MHUPHBIM
MyTeM COJIep>Kall MHOTHE HUCTOpPUYECKHE MaMATHUKU PYCCKOTO IpaBa.
B uactHOCTH, B nepuon aeiictBusi Pycckoit IlpaBapl, kak oTmedaer
H. H. EbpemoBa u, 3a4aTki MHCTUTYTa MPUMHPEHHS MOKHO YBHIIETH,
HampuMep, B CUTyalMu W30aBlieHHsS BHHOBHOTO OT KPOBHOM MeCTH 3a
MPUYUHEHNE CMEPTH JAPYrOMY JIMIY, TOCPEICTBOM OIUIATHl UM BHUPBI
(mrrpada), a Taxke Bo3MmemeHus yiepda poAacTBeHHUKaM youToro. [lpn
3TOM BaXKHBIM SIBJISUICSI yYET BOJIM MOTEPIEBILET0, IPU OTCYTCTBUH KO-
TOPOW MHUPHBIH MyTh YPEryJIUPOBaHMsI pa3HOTJIACHHA ObLT HEBO3MOXKEH
[3, c. 85].

E. B. IlonaneHko 0TMEUaeTCs TaKKe HaIU4KMe BO BpeMeHa Pyc-
ckoit [IpaBapl MHBIX cOCOOOB MPUMHUPEHUS WMEIOIIMX APYT K JAPYTY
MPETEeH3UH CTOPOH, OJTHAKO UX (POPMBI 3aKOHOM PETJIAMEHTUPOBAHBI HE
obuH [4, c. 27].
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YnomuHaHue 00 WHCTUTYTE€ MHUPOBOTO COTJIAIICHHS KaK CIIOCO-
6e MHupHOrO pazpenieHus KOH(PINKTOB MpUCyTCTBYyeT B HoBropoackmx
Oepectsanbix rpamoTtax (1281 — 1313 rr.), JIBuHCKO# ycTaBHOM rpaMoTe
(1397 — 1398 rr.) u IlckoBckoit cymuoi rpamote (1397 r.), tae comep-
YKaJlach HOPMBI OOIIECTBEHHOW >KM3HEAESITEIHHOCTH, MpeaycMaTprBa-
IOIHE PEATBHYI0 BO3MOXKHOCTh YPETYJIHPOBaHUS KOH(MIUKTA (IpaKw),
MTPOU3OIIEIIIEr0 Ha MMHPY, ITYTEM MPOLETYPhl IPUMUPECHUS.

PacrnipocTpaneHHON TPUMUPHUTEIBLHON Tpolieaypoil B JpeBHei
Pycu Obum cOBMECTHBIE THPHI, B KOTOPBHIX YYacCTBOBAIM TOCYAaph,
BEJIbMOXH U HapoJ. Kak oTMeudaercs uccienoBaTessMu 3TOTO Nepuoa,
«Bo BpemeHa Kuenckoit Pycu cpeny nmpuMupHTENbHBIX TIPOIEAYDP BaX-
HOE MECTO 3aHHMaJli COBMECTHBIC IHUPHBI TOCYyJaps, BEIbMOX H Hapo-
na... [Ipu 3TOM KakIblii COBMECTHBIN THP SBIISUICS CBOCOOPA3HBIM CIIO-
co0OM MPUMHPEHUS POTUBOPEUHIA MEXITY TOCYAapeM, BEITbMOXKAMU H
Hapogom» [3, c. 94].

Co BpeMeHeM 3Ta Tpaaulys Mepenuia B COBEUIaHNs, IEPErOBO-
PBL, TIPOBOJUMBIE KaK Ha TOCYJapCTBEHHOM, TaK M MEKIOCY/IapCTBEH-
HOM ypoBHe [6, ¢. 57]

[To3mHee ¢ mosBIEHNEM MEPBHIX MUCHMEHHBIX UCTOUYHUKOB Ipa-
Ba, HAYMHAIOT IIUPOKO MCIOIH30BAThCSI 1 MUPOBBIE COTIIAIIEHUS, KOTO-
peie BIIIOTH 10 XX B. Ha3bIBAUCH «ITOMOOOBHOM CKazkoit» [7, c. 54—
62]. CyThI0O TaKMX COTJIALICHHWHA SIBJSUTUCH MPHUHSITHIE 000IAHO 00s3a-
TEJIHCTBA, B CHIIy KOTOPBIX OJTHA U3 CTOPOH MPHHUMAa Ha ceOs MCIoI-
HEHHUE ONpeJeNIeHHBIX YCIIOBUI (oOelanne BOpeasr HE HAHOCUTH
OCKOpOJICHUH, YIUIATUTh K M3BECTHOMY CPOKY JOJT, BO3HATPAJWTH 3a
NIPUYMHEHHUE OOUIBI U JIP.).

CrnemyeT OTMETUTh, YTO B IPEBHEPYCCKOM TOCYIapCTBE HanOo-
Jiee 9acTO WCIOIB30BaNach Takas (opMa yperyinpoBaHUs KOH(IIUKTA,
KaK MOCPEeIHUYECTBO. B poiii moCcpeHUKOB BHICTYMANo J[yXOBEHCTBO,
KOTOpPO€ TOMOTAJI0 Pa3peIINTh KHMDKECKHE CIIOPHI, 3aBEPIINTh MUPOM
MEX/I0yCOOHBIE BOWHBI.

IIpencraBnsiercs, 4TO OTIIMYUTEIBHONW YEPTOW CYILIECTBOBABILIE-
ro Ha TOT MOMEHT MOCPEIHUYECTBA SABIISLIOCH TO, UTO TPETHE JIUILIO MOT-
JI0 HaBs3aTh CTOPOHAM CBOE BHJEHHE pa3pemieHus KOH(INKTa, TT03TO-
My, XOTs CIOpPHI M YAaBaJIOCh OKOHYUThL MHUPOM, HO BPSJ JIU Ha TEX
YCIIOBUSIX, KOTOPBIE OBl YIOBJIETBOPSUTU 00C CTOPOHEI.

Pa3BuTHEe WMHCTUTYTa NPUMHUPUTENBHBIX NPOLEAYpP B TEPUOI
METPOBCKUX MPe0Opa30BaHuil, BEIPA3UIIOCh B CYIIECTBOBAHUH JBYX OC-
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HOBHBIX CIOCOOOB JOCTM)KEHHUS COTJIACHS MEXKIY CTOPOHAMH: TIOCPE.-
HUYECTBO M MHUPOBOE corjameHue. B cBoio ouepens, moapodHOe 3aKo-
HOJATeIbHOE 3aKpeIiCHHE NPoLeAypa IPUMHUPEHHUS BIEPBbIC TOTyYnIIa
BO Bpems IapcTBoBaHMA Ekarepuss! Il B Xozne nponsBeeHHON B 3TOT
riepuo1 TyoepHckoit pedopmel B 1775 r. B gacTHOCTH, «YUpeKacHHEM
JUIsL yrpaBieHUs TyOepHuer Bcepoccuiickoit ummepum» mToapoOHO
YCTaHABIMBAJIOCH MO3TAIIHOE MPUMHUPEHHE CTOPOH MO BO3HHKAIOIIUM
criopam [8, c¢. 77]. IlomoOHBIH TTOAXO0M TTO3BOJSII COXPAHUTh B3aUMOOT-
HOMICHUA MEXKAY CTOpOHAMU Ha INEPCIICKTUBY.

Pesynprarom ykazaHHOW pedopmbl, KpOME 3TOrO, SBUIOCH CO-
3nanne COBECTHOTO CyJa, B KOTOPOM PacCMaTpUBAJIMCh TPayKAaHCKHUE
CIOPBI JIMII, MPUOETIINX MO 00OKIHOMY COIJIACHIO K MX pa3Oupareib-
CTBY B TaKOM CYJ€, a TaKoKe Jejia O CIopax MEXIy POAUTEIAMHU U I1ETh-
MH «I0 HUMYLIECTBY M BCSKOTO poJia MCKaM Mo obs3aresnbcTBamM» [9,
c. 58-59]. B pamkax CoBecTHBIX CYJOB CYIIECTBOBAJIH TAKWUE BHIIBI
IIPUMUPHUTENBHBIX MPOLEAYP KaK: IEPEroBOphI, NPUMUPEHHE IIOCPEN-
CTBOM TIOCpPEIIHHKA W CyJeOHOe MPUMHUPEHHE, B KOTOPOM MPUMHUPHUTE-
JIAMU ABJAIUCH HETIOCPECACTBEHHO CYAbH. HpI/I 9TOM IMPEANIOYTECHUC OT-
JIaBaJioCh JIByM IIOCIICJHUM MpPOIEAypaM, MOCKONBKY K YHCIy HEeao-
CTaTKOB IEPBOTO BHJla MPUMHUPEHHUS OTHOCHIIMCH 3a4acTyl0 WMEBIIHE
MECTO HH3KHE HaBBIKM 3(PQEKTHBHOTO BEIEHHS TEPEroBOPOB M Kak
CIIEZICTBUE, YCYI'yOJIeHHE CYIIECTBOBABIIErO paHee KOHQIMKTA MEXITY
CTOpPOHAMH.

Takum 00pa3om, paccMaTpHBaeMbIil MPAaBOBON WHCTUTYT OBLT
W3BECTCH eIle JOPEBOJIOIMOHHOMY POCCHIICKOMY TpaBy, a IEpBEIC
YIIOMHMHAHMI O HEM BCTpedaroTcs B nepuon aercreus Pycckoit IIpaBael.
OTtedecTBEeHHBIE JCSITENN PA3TUIHBIX OTPACICH YAETSUIA eMy BHUMaHHE
¥ y4acTBOBaJM B pa3paboTke ero ocHOB. MHTepec K MpUMUPHTETHHBIM
npoueaypam coxpansics U Kk Hadanny XIX Beka. Pycckuit nctopuk, noat
u nureparop H. M. Kapam3un, oTMedas, 4To NOCPEAHUYECTBO OCBO-
00XxmaeT Ccy/neOHyI0 CHCTEMY OT 3arpy>KEHHOCTH U TIO3BOJISIET TpeKpa-
TUTH HauyaThle CIIOPHI WM BOBCE YCTPAHUTh MX J0 CyAeOHOro pasoupa-
TENbCTBA.

B 3axmoueHnn OTMETHM, YTO B HAyYHBIX MCTOYHUKAX BBICKA-
3BIBACTCS BBI3BIBAIOLIEC BO3paKEHHUE MHEHHE O TOM, YTO «HIEH MOCpen-
HUYECTBA HE XapaKTEPHBI JJIsl OTEUECTBEHHON (PMIIOCOPCKON U TOIHUTH-
KO-TIpAaBOBOW TpaJWIINU, a CKOpee 3aWMCTBOBaHBl W3 TIOJIHTHKO-
MPAaBOBBIX YUYEHHWH 3amlaJHOEBPONEHCKONH MpaBOBOW KyibTypb» [10,
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c. 46]. Mexmay Tem, Kak OBUIO IMOKa3aHO, MPUMHUPEHHUE BCE XK€ CBOM-
CTBEHHO POCCHICKON MPaBOBOM KyJIbTYype M OHO ONMPAETCS Ha CHEIU-
(MKy POCCHHCKOTO0 TPaBOCO3HAHUS, IMPEAMOYUTAIONICTO Hedopmamb-
HBIC MPOIEIYPHl BMECTO CYyAeOHOTO pa3OMpaTeNbCTBA, a TAKXKE 3ada-
CTYIO CTaBSIIIIETO HOPMBI MOPAJIH BEIIIE HOPM IIpaBa.
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I'anuee Muxaun Cepzeesuu
Kowkapeesa Jltoomuna Anexcanoposna™

HETEPIIMMOE OTHOIIEHUE K KOPPYIIIIUOHHOMY IIO-
BEJEHHIO KAK OCHOBA 3TUYECKHX U IIPABOBBIX KA-
TET'OPUM B IIOHUMAHUU I'OCYIJAPCTBA

Tokazano, ymo 0CHOBOU SMUYECKUX U NPABOGLIX Kame2opuul 6
HNOHUMAHUU 20CY0apcmea sIGNAemcs. Hemepnumoe OMmHOUleHUue K Kop-
PYRYuU Kax camo2o eocyoapcmea, maxk u obujecmsa 6 yeiom. [enaemcs
8bIBO0 O MOM, YMO 8 OCHOBE IMUUECKOU Kame2opuu NOHUMAHUS KOp-
PYRYUY JexHcam HpAeCMEeHHble NPUHYUNDL, OMPANCAIOWUE COYUATLHYIO
MONEPaAHMHOCMb K KOppynyuu u nedosepue obujecmea K 2ocyoap-
cmeeHHbIM opeanam. Ha npumepe nopmamusHwix npagoguix akmos u ux
Passumusi NOKA3aH 3PGekmusHslii cumoOuo3 npasosol U 3MudecKou
xkamezopuii. Coenan 6b1800 0 HEOOXOOUMOCU NPOOOIIICEHUS CUCTEM-
HO20 pa3eumus AaHMUKOPPYNYUOHHO20 3AKOHOO0AMeNbCMEA.

Kntoueevie cnosa: roppynyus, KOPpYNYUoHHOE NoGeOeHue,
IMUYECKAs Kame2opus, Npaeosas Kame2opus, Npomusooelicmaue Kop-
pynyuu, obujecmeenHoe npagocosHanue, MOpalbHO-dMuiecKue YeHHo-
cmu, HemepRUMOCMb, HAYUOHATILHASL CIMPAME2Us, HAYUOHANbHbLU NIAH.
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INTOLERANT ATTITUDE TO CORRUPT BEHAVIOR
AS THE BASIS OF ETHICAL AND LEGAL CATEGORIES
IN THE UNDERSTANDING OF THE STATE

It is shown that the basis of ethical and legal categories in the
understanding of the state is an intolerant attitude towards corruption of
both the state itself and society as a whole. It is concluded that the basis
of the ethical category of understanding corruption is moral principles
reflecting social tolerance for corruption and society's mistrust of gov-
ernment bodies. Using the example of regulatory legal acts and their
development, an effective symbiosis of legal and ethical categories is
shown. A conclusion is made about the need to continue the systemic
development of anti-corruption legislation.

Key words: corruption, corrupt behavior, ethical category, legal
category, anti-corruption, public awareness of justice, moral and ethi-
cal values, intolerance, national strategy, national plan.

B PoccuiickoM 3aK0OHOAATENBLCTBE JIeSTHUS, POPMHUPYIOIINE CYTh
W CofepKaHhe KOppYIIHH, B 0000IIEHHOM BHUje oTpaxeHbl B Dene-
panbHOM 3akoHe OoT 25.12.2008 Ne 273-03 «O npoTHBOAEHCTBUN KOP-
pynuun» (nanee — 3akon Ne 273-03): koppynuus — 3T0 310ynorpeoie-
HUE CITy>)KEOHBIM TIOJIO)KEHHEM, Jada B3STKH, MMOJYyYCHUE B3SITKH, 3J10-
ynoTpebaeHre MOJIHOMOYMSIMHA, KOMMEPUYECKUN MOAKYN J100 MHOE He-
3aKOHHOE HCIIOJIb30BaHUE (PU3MYECKUM JIMLOM CBOETO JOJDKHOCTHOTO
MOJIOKEHHUSI BONPEKH 3aKOHHBIM MHTEpecaM OOIECTBa M TOCYAapcTBa B
LEJSIX TOJYYeHUsI BHITOBI B BUZE JIEHET, IIEHHOCTEH, HHOr0 MMYIIECTBA
WIMA YCIIyT MMYLIECTBEHHOTO XapakTepa, MHBIX HMYIIECTBEHHBIX IIPaB
Ut ceOsl WM I TPEThUX JIML JIMOO HEe3aKOHHOE MPEAOCTaBICHUE Ta-
KOH BBITO/IbI YKa3aHHOMY JIMIY APYTUMU QU3NUIECKUMH JTUIIaMu. Takxke
K KOPPYILMH OTHOCAT COBEPLICHNE YKa3aHHbBIX JESTHUI OT UIMEHH WJIH B
HHTEpecax puandeckoro auma [1].

Brimeyka3ansblii HODMAaTUBHBIN aKT SIBISIETCSA IIPABOBOM OCHO-
BOH B chepe OOpBOBI ¢ KOPPYIIIMEH, MTONTOKEHHSI KOTOPOTO YCTAHABIIH-
BAIOT TAKXKE COJCP)KAaHUE IOHATHUSl «IIPOTHBOJAEHCTBHE KOPPYILIHN,
OTIPEAEISAIOT KPYT JIUI], OCHOBBI X OPTraHU3AI[MOHHBIX JEHCTBUM U Me-
POIPUATHIA, TIEPEeYeHb MEp M CIIOCOOOB, HANpaBICHHBIX Ha Mpeaynpe-
XKIEHHE U NPO(UIAKTUKY KOPPYILHOHHBIX HPOSIBICHUN, W SBISIFOTCS

80


https://www.consultant.ru/document/cons_doc_LAW_82959/
https://www.consultant.ru/document/cons_doc_LAW_82959/
https://www.consultant.ru/document/cons_doc_LAW_82959/

OCHOBOI! J1JIs1 IPUHATHUS TOA3aKOHHBIX aKTOB B 00JIACTU aHTUKOPPYIILIU-
OHHOMH JIE€ATEIBHOCTH.

3akoHOAaTenbHas 0a3a roCyJapCTBEHHOIO MEXaHU3Ma MPOTH-
BOACWUCTBUS KOPPYIIMM HE OTpaHMUYEHa yKa3aHHBIM 3akoHoM Ne 273-
®3. OcHOBY 3aKOHOAATENLCTBA cOcTaBIOT KoHcTuTytus Poccuiickoit
deneparyy, MeXIyHapOIHBIC IIPABOBBIC aKTHI, (he/iepaTbHbIC 3aKOHBI U
VHBIE NIPaBOBBIE aKThbl, KOTOPBIE B COBOKYITHOCTH OMNPEAEISAIOT U Pery-
JUPYIOT MEPHI IO MPOTUBOAECHCTBUIO KOPPYIIIMH, MEPHI OTBETCTBEHHO-
CTH 32 COBEpIICHHOE NMPOTHBONPABHOE JIesHUE B cdepe KOppYIIHOH-
HBIX IPECTYIUIEHUH, MEPBI IO BOCCTAHOBIICHHUIO MTOCIIEICTBUH.

BHumanue x KOppyNuuM U NPUHIATHE MEp MO OOpbOe ¢ 3TUM
COLIMAJBHBIM SIBIIGHHEM B MCTOPHUYECKOM acIeKTe TaKKe HaXOIUT OT-
pakeHHe B 3aKOHOJATENBCTBE L[APCKOr0, HMIIEPCKOr0, COBETCKOIO IIe-
pHOJIOB.

B uctopun aHTHKOpPPYHIIMOHHOTO 3aKoHoJaTenbcTBa Poccum,
MepBbIe OTPaHWYCHHUSA, HANpaBICHHbIE Ha YNPEXICHHE Pa3BUTHS KOp-
pynuuu, orpaxensl B CyneOnuke 1497 roga, nojaoXeHUsIMH KOTOPOTO
OBUIM BBEJICHBI 3alPEThl HA MOJYYEHHUE MOCYNIOB (B3sTKH). B pa3zsuthe
atux HopM Cynebuukom 1550 roma BBEEHO caMoe CypOBOE HaKazaHUE
32 M3IOMMCTBO (B3STOYHMYECTBO) — CMEpTHasl Ka3Hb. B TeueHue cie-
JYIOIIMX BEKOB MOJHUTUKA FOCyJapcTBa Mo 00opr0e ¢ KOPPYNIHOHHBIMH
MIPOSIBJICHUSIMHU HE Tepsja CBOEH aKTyalbHOCTH, XOTh M PEaH30BbIBaA-
Jach B OTACIIbHbIE UCTOPHUUYECKUE IIEPHOABI C PA3HON CTENEHBIO A dek-
TUBHOCTH [2].

Ilonnmanue coaep»aHus TaKOTro SBJICHUS KaK KOpPYyMLus, IpU-
3HaHHE rocynapcTBOM (PaKkTOB pacpOCTpaHEHHS U YIIPOUYCHHUST KOPPYII-
LUOHHBIX CXEM, UX HEraTUBHBIX MOCJIEACTBUI U1 HAllMOHAJIBHOM Oe3-
ONIACHOCTH TOCYAapcTBa U HEOOXOAMMOCTH (HhOPMHUPOBAHUS NEHCTBEH-
HOM aHTHUKOPPYNLMOHHON MOJIUTHKH, ITyT€M pPa3BUTUS U COBEPIIEH-
CTBOBaHMS 3aKOHOAATENBbHON 0a3bl NPOTUBOJACHCTBUS KOPPYILMH, Jie-
HUT B OCHOBE IIPABOBOW KaTErOpuy NOHUMAHUSI HETEPIIUMOI'O OTHOILIE-
HUS K KOPPYILHUOHHBIM ITPOSBICHUSIM.

Heo0xonumMo OTMETUTB, YTO BONPOCH! KOPPYIILIUH, KOPPYIILIH-
OHHBIX NIPECTYIUIEHUI UCCIIEAYIOTCS C TIO3UIMHA PAa3IUYHBIX HAyK, B TOM
qyclie IOPUCIPYACHLUH, SKOHOMHUKH, COLMOJIOTHH, MOJUTOJIOTHH U
KynbTyposiornd. McciaenoBaHWIO W HM3YYEHHIO TOJUIEKAaT HPUYUHBI,
¢dbopmsbl, conepkanue, chepsl, IPU3HAKH, NTOCIEICTBH €€ MIPOSBICHUM,
CTEIeHb LIEHTPAIN3alUl KOPPYIHOHHBIX OTHOIICHHUH, MacIITaOHOCTh
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U YPOBEHb PACIPOCTPAHEHUs KOPPYIIUH, JOCTATOUHOCTh IPEAIIPUHU-
MaeMbIX MEp U BBOJUMBIX OTPaHUYEHUH.

Pesynprarhl nccnegoBaHuii UrparoT OOJNBIIYIO POJb B MIOHUMA-
HUM (DaKTOPOB, CIIOCOOCTBYIOUIMX IOSBICHUIO M PAacCHpOCTPaHEHHIO
KOPPYILMHY, BBISIBICHUM HEIOCTATKOB 3aKOHOAATENILCTBA M ACUCTBUH
HUHCTUTYTOB BJIACTH U CIIOCOOCTBYIOT COBEPIICHCTBOBAHHUIO rocyap-
CTBEHHOW MOJUTHKH NMPOTUBOAECHCTBUS KOPPYIILIUH.

AKTHUBHBII HOPMOTBOPYECKUI IPOLECC COBPEMEHHOI'O POCCUI-
CKOTO TocyaapcTBa, Hauatblii B Hadase 2000-x TomoB, ¢hopMHpOBaHHUE
0OIIECTBEHHBIX OpraHu3aluii mo OoprOe ¢ KOppyHuuei, MOBBIICHUE
YPOBHS PAaBOCO3HAHHUS OOILECTBA, TJIACHOCTh, U OTKPBITOCTb rOCyaap-
CTBEHHBIX OPTaHOB CIIOCOOCTBYIOT YKPEIIEHHIO HETEPITUMOTO OTHOIIIE-
HUSA K KOPPYINIMOHHOMY HOBEJICHHIO.

OpnHako, KpynHbIE KOPPYIIMOHHBIE CKaHIANIbI, CBA3aHHBIE CO
30yNnOTpeOICHUSIMUA CO CTOPOHBI JOJKHOCTHBIX JIMI BBICHINX OPTaHOB
BJIACTH, SIBJSIFOTCS HMHIUKATOpaMu Hed()()EeKTHBHOCTH NPUHHUMAEMBIX
Mep U HX pe3ynbTaToB. Hapsay ¢ SKOHOMHYECKHMHU MOTEPSIMH Takue
MPOSIBIICHHS KOPPYMIIUK TyOUTEFHO BIHMAIOT HA OOIIECTBEHHOE MTPABO-
cozHanue [3].

[IpaBoBast xaTeropus NMOHMMaHMS HETaTUBHOI'O BIIMSHHS KOp-
PYILMH U HETEPIUMOCTH K €€ MPOSBICHUSAM Ha JKU3Hb 00IIecTBa OTpa-
JK€Ha B NOJIOKEHMIX HallmoHanpHOU cTpaTteruu NpoTUBOIAEHCTBUS KOP-
pynuuy, yreepxkaeHHou ykazoM llpesmpenta Poccuiickoit @enepanuu
ot 13.04.2010 Ne 460 (mamee — Yka3 Ne 460, HanmonanwHast cTpare-
THS): «HECMOTpSl Ha MPEeANpPHUHUMAEMbIE TOCYJApCTBOM U OOIECTBOM
Mepbl, KOppYMNUHS MO-TIPEeXKHEMY CEpbe3HO 3aTpyIHSET HOpPMalbHOE
(YHKIMOHUPOBAHNE BCEX OOLIECTBEHHBIX MEXaHHU3MOB, MPEIMSATCTBYET
MPOBEIEHHUIO COLMAJIbHBIX NMPeoOpa3oBaHUi W MOJCPHHU3ALMU HAIHO-
HaJILHOW DKOHOMUKH, BBI3BIBAET B POCCHUICKOM OOILECTBE CEPHE3HYIO
TPEBOTY U HEIOBEPHE K I'OCYAapCTBEHHBIM MHCTHTYTaM, CO3JIaeT Hera-
TUBHBIA UMUK Poccun Ha MEXIyHapOJHOU apeHe W NpaBOMEPHO pac-
cMaTpHuBaeTcsl Kak ogHa u3 yrpos oesomacHoctu Poccuiickoir denepa-
uum» [4].

ITomrMo HenmoBepust K OpraHaM BIACTH U (HOPMHUPOBAaHHUIO 00-
IIECTBEHHOTO MHEHHUS 0 0E3yCIICNIHOCTH OOpHOBI C KOPPYMIHEH, B 00-
[IECTBCHHOM CO3HAHMH MMEET MECTO OBITH M MPOTUBOPEUUBOE BOCIIPH-
SATUE KOPPYIILHH.
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Pe3ynprathl coluanbHBIX UCCIIEAOBaHUN OOIIECTBEHHOIO MHE-
HHS YKa3bIBaIOT Ha AU QEpeHIIMPOBAHHOE BOCTIPUATHE Pa3INYHbIX CH-
Tyalluid Ha MpeAMET UX KOPPYIIIMOHHON cocTaBsomel. bonbmmHcTBO
ompoureHHbIX (95%) ocykaaloT «rpyOble HApYLICHUS» CYIIECTBYIOLIC-
IO MopsiKa WIK HE3aKOHHbIE AEHCTBUS JOJDKHOCTHBIX JIML (HalpuMep,
3aKpBITUE YTOJOBHOIO /€ja) U HE CUMTAIOT KOPPYILMOHHBIM IPOsIBIIE-
HUEM JICHCTBHS B 30HE TAaK HAa3bIBAEMOU «Cepoil Koppynmuumu» (MOKyIKa
cripaBku o HeTpymocrocooHoctn) (72%). Kpome Toro, ycranaBimmBas
CTelleHb BHHOBHOCTH CTOPOH, Ha BHHY JAOIIEro B3STKY YKasbIBaeT
TobKO 1% pecroHaeHToB [5].

Brlnen3noxxeHHOE CBUAETEILCTBYET O MPOTHBOPEUUAX MEKIY
OOIIECTBEHHBIM OTHOIICHHEM K KOPPYIIIMOHHOMY ITOBEJICHHIO W BEKTO-
POM TOCYIapCTBEHHOW MOJHUTUKU B cepe aHTHKOPPYILHOHHOHN naes-
TEJIBHOCTH.

ConmanbHasi TOJEPAHTHOCTh K KOPPYMIIUOHHBIM MPOSIBICHHUSIM
B ee quddepeHInpoBaHHON HopMe U T'yOUTEIbHOE BIHSHUE KOPPYIIIHH
Ha OOILECTBEHHOE MPAaBOCO3HAHME M JTOBEPHE K rOCYJapCTBEHHBIM Op-
raHam, SIBJISIOTCSI MPHUYMHAMH, MPEISTCTBYIOIIUMHE MTPOTHBOACHCTBHIO
KOPPYIILIHH.

Otu (akTophl, B KayecTBE HPABCTBEHHBIX NPUHIMIIOB 0O0IIIe-
CTBa JIeKaT B OCHOBE 3THYECKOHM KaTEeropuy MOHMMAaHHSA KOPPYILHMU U
YPOBHS HETEPITUMOTO OTHOIIECHHS 00IIeCTBa K KOPPYNIIMOHHOMY TIOBE-
JCHUIO.

[lonnmanue npoOnembl npeponpeneiser HeoOXOAUMOCTh pas-
BUTHSI TOCYTAPCTBEHHOM MOTUTHUKH IO MMPOTHBOACHCTBUIO KOPPYIILIHU B
COBOKYITHOCTH C HOpPMaMH IPABOBOTO PErYJIMPOBaHHS TPAAUIMOHHBIX
MEXaHU3MOM BO3ACHUCTBHS M MepaMH, HAPABICHHBIMU HAa M3MECHEHHE
0O0IIECTBEHHOI'0 MIPABOCO3HAHUS M KaYECTBEHHOI'O M3MEHEHHS MOpPajlb-
HO-3THYECKUX IIEHHOCTEH.

DTrdeckas KaTeropusi, BRIpakKeHHas: B HE0OX0UMOCTH (hopmu-
POBaHUs rOCYJapCTBOM HETEPIUMOIO OTHOIIEHHS K KOPPYHNLHMOHHBIM
MPOSIBJICHUSIM U CO3JaHMIO YCJIOBUH ISl Pa3BUTHSI MOPAJIBHBIX LEHHO-
CTell ¥ HpPaBCTBEHHBIX MMPHUHIUIIOB OOIECTBA, HAXOJUT CBOE OTPasKEHHE
B HamuoHnanbHBIX IUTaHaX HMPOTHBOAEHCTBHS KOPPYILMH, YTBEpXKIae-
MbIX yka3oM IlIpesunenta Poccuiickoit ®enepauuu (manee — Harmo-
HaJIbHBIC TIJIAHBbI).

KauyecTBeHHbIE M3MEHEHHS B pakax Pa3BUTHSI aHTUKOPPYILH-
OHHOM MOJINTHKH 11O ()OPMHUPOBAHUIO ITUIECKOI IPaBOCO3HATEILHOCTH
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npom3oniy B 2016 romy. B mporpammy Hanmonaneroro miana Ha 2016
— 2017 ronp! [6] ObUTH BKITIOYEHBI 3a/1a9d 10 YCUJICHHUIO BIIMSTHUS DTH-
YEeCKHX U HPaBCTBEHHBIX HOPM Ha COONIOJCHHE MPEICTABUTEIISIMHU TOC-
YAapCTBEHHBIX OPraHOB M MYHHUIIMIIANBHBIX CIIYKO 3alpeToB, OrpaHu-
YeHU B TpeOOBaHMA, YCTAHOBICHHBIX B IIEJISIX TMPOTHUBOJACHCTBHS KOP-
pyIILIH.

B pasButme o0OLIECTBEHHOTrO MPaBOCO3HAHMS B IPOrpamMMy
HarnmonasnsHoro miana Ha 2018 — 2020 roasr [7] ObUT BKIIFOUEH pas3ied,
B OCHOBY KOTOPOTO 3QJIO’KEHBI MEPBI 110 MOBBINICHUIO 3(dekTuBHOCTH
MPOCBETUTENLCKIX, 00pa30BaTEIbHBIX M MHBIX MEPOIPUATHHA, MOITYJIs-
pu3anMio B OOLIECTBE AHTHUKOPPYNLUUOHHBIX CTaHIAAPTOB M DPa3BHUTHE
oOmiecTBeHHOTO TpaBoco3HaHus (paznmen V), a B mporpammy Harwmo-
HanpHOro miana Ha 2021 — 2024 roasl [8] NOMHMO BBIIIEYKa3aHHBIX
Mmep (paszen Xll), BKIIOYEHBI JONOJIHUATENBHBIE MEPHI IO PACIIUPEHHIO
y4YacTHsl TPaKJaH M MHCTUTYTOB I'PaXKJIAHCKOTO OOIIECTBAa B peain3a-
[IUH TOCYIAPCTBEHHOM MOJIMTHKH B O0JIACTH MPOTHBOJIECHCTBUS KOPPYII-
uu (pasmen XI1).

CpaBHUTENBHBIA aHATU3 COJIEPKAHUS TMOJOKEHUH OTIENbHBIX
HanmonansHbIX TI1aHOB, YTBepkaeHHBIX Ha niepuon 2010 — 2011 rozsr,
Ha 2016 — 2017, va 2018 — 2020 u na nepuoa 2021 — 2024 roas! ykasbl-
BaeT Ha CHCTEMHOCTh W IPOTPECCUPYIOIIEe Pa3BUTH aHTUKOPPYIIIH-
OHHOI'0 3aKoHoJarenbcTBa Poccuiickoi @enepanuu, OCyIECTBIIEMOIO
COBEPIICHCTBOBAHUS CHCTEMBI MEpP OPTaHU3AIIMOHHOTO, YKOHOMUYECKO-
ro, MPaBOBOTO, WHGOPMAIIMOHHOTO, KaJPOBOTO M COIIHAIEHOTO Xapakx-
Tepa.

Uctopudeckn Koppymiuusi TMPENCTaBISETCS Kak HEU30eKHOoe
3710, HETaTUBHBIE MOCIEACTBUAS KOTOPOTO MOXKHO OTPAaHUYUTH IYyTEM
MIPUHATHS ¥ Pa3BUTHUS COOTBETCTBYIOIINX MEp pa3HOU cTerneHu 3Pdex-
THBHOCTH (3aKOHOAATEIbHBIX, OPraHU3allMOHHO-TIPABOBBIX, 3KOHOMH-
YEeCKUX, COITUANBHBIX H JIp.).

boprba ¢ xoppymimeit — 3To rocygapcTBeHHas 3ajava, OT pe-
LIEHUs KOTOPOM 3aBHCUT SKOHOMHUYECKasi, IOJIUTUYECKas U COLMaIbHAas
MOIIb TOCYJapCTBA.

Poccwuiickas ®@enepanust BeAET YCIENIHYO paboOTy 1O MPOTHUBO-
JIEHCTBUIO KOPPYMIWH, pa3BHUBas M COBEPUICHCTBYS aHTUKOPPYIIIMOH-
HOE 3aKOHOJAATENbCTBO, MEXaHW3MBl B3aMMOJAEWUCTBUS TOCYIapCcTBa U
oOmiecTBa, Aenas yrmop Ha TEXHUYECKHHA MPOrpecc U COBPEMEHHBIE 0-
CTI)KEHHUS B 001acTH MH(POPMAIIMOHHBIX TEXHOJIOTHH.
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DTO TIPaBUIHHBIM BEKTOP HAIIPABJICHHS YCHIIMH TOCyIapcTBa U
Hapo/ia, OTKPHIBAIOIIMI MIEPCIIEKTUBY CHUKCHHSI HEraTUBHBIX 3(P(HEKTOB
KOPPYIIIUY B COXpaHeHUs] POCCHIICKOTO TrocyiapcTBa CHIBHBIM H CYBE-
PEHHBIM.

B KOHIIE KOHIIOB Y€JIOBEYECTBO IMOOEIMIIO HEM30EKHOE 3JI0 B
BHJIC YyMBl B OCIEL. lleproasr mpoduiIakTHKu 60PHOBI ¢ 3apaKeHUEM,
MPOBE/ICHNE 3aIIUTHBIX MEPOMPUATHH M0 OTPAHUYCHHIO PACIIPOCTpaHe-
HUS SMUAASMHUEA 3THX O0JIC3HEH Ha MPOTSHKESHUM CTOJCTHH 3aKOHYHIIUCH
mo0e oM.
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Ky3omun Hzopbv Anexcanoposuu”™

HEPCIIEKTHUBbBI U ITPOBJIEMBI IIPUHATHUA
INPOI'PAMMHBIX ITIOJIMTUKO-IIPABOBBIX JTJOKYMEHTOB
B COEPE PA3BUTHUS CUCTEMBI HAKA3AHUI

B cmamve oyeneHvl 4 NPOAHATUZUPOBAHBI NEPCHEKMUBLL U NPO-
O1eMbl NPUHAMUSL NPOSPAMMHBIX NOAUMUKO-NPABOEHIX OOKYMEHMO8 8
cghepe pazeumus cucmemvl HAKa3aHu. AmMopom 0OOCHOBAHA KOHYeEN-
yus u npeoroxcena cmpykmypa ooxymenma « OcHogvl eocyoapcmeen-
Hoti nonumuku Poccutickoti @edepayuu 6 chepe pazeumus cucmemol
Haxazanuily. [loosedenvl umozoguvle 6bl800bL.

Kntouegvle cnoea: npasosas noiumuxa, npocpamMmHsie HOJU-
MUKO-NPABO8ble OOKYMEHMbL, I0PUOULeCKas OMEemCHEeHHOCMb, HAKA-
3aHuUe, OCHOBbL 20CYOAPCMBEHHOU NOTUMUKUY, CUCIEMA HAKA3AHULL.

PROSPECTS AND PROBLEMS OF ADOPTING
PROGRAM POLITICAL AND LEGAL DOCUMENTS
IN THE SPHERE OF DEVELOPMENT OF THE PUN-

ISHMENT SYSTEM

The article evaluates and analyzes the prospects and problems
of adopting programmatic political and legal documents in the sphere of
development of the punishment system. The author substantiates the
concept and proposes the structure of the document "Fundamentals of
the State Policy of the Russian Federation in the sphere of development
of the punishment system ". The final conclusions are drawn.

Key words: legal policy, programmatic political and legal doc-
uments, legal liability, punishment, principles of state policy, punish-
ment system.
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HaxkazaHue kak «mpaBoBO€ SIAPO» HOPUANIECKON OTBETCTBEHHO-
CTH COAEPKHUT B ce0e CHIIbHBIN PEryIATUBHBIN M OXPAaHUTENbHBINA I10-
TEHIIMaN, B peaji3aluy KOTOPOro HYXAaeTcs BCs MPaBOOXPaHUTENbHAS
CHUCTEMa TOCyJIapcTBa, M COOTBETCTBYIOIAs CHUCTEMa Mep Trocyaap-
CTBEHHOTO NpUHYXAeHUA. PopMupoBaHHE O003HAUEHHBIX CHCTEM B
CBSI3U C Pa3BUTHEM CHCTEMBI ITPABOBBIX HAKA3aHWH — CIOXKHAS 3aja4a,
TpeOyromIasi KOMIUIEKCHOTO MOAX0Ja U TNIAHUPOBAHMS HAa CAMOM BBICO-
KOM CTpaTerndeckoM (MeXIyHapOAHOM WM BHYTPHUTOCYAAPCTBEHHOM)
ypoBHe. B cBOIO ouepenn, 3TO 00yCIIaBIUBaET HEOOXOUMOCTh TIPHUHS-
TUSI IPOTPaMMHBIX MOJUTUKO-NIPABOBBIX JOKYMEHTOB, B KOTOPBIX Ipa-
BAIIAS TOJUTHYECKAs BOJS HAXOIUT CBOE OPraHM30BAaHHOE BOILIOIIE-
HUE W CTPaTErMyeckoe IpPEOMIIEHUE, MONy4as, B KOHEYHOM HTOrE,
npaBoBoe 3akpemueHue. P.P. XacHyTAMHOB C cokaleHHeM OTMEYacr,
49T0 (POKYCHPOBAHHBIN MOJE3HBIN PE3YyNbTAT NCHCTBUS «CHCTEMBI FOPH-
JIMYECKOW OTBETCTBEHHOCTH... THIIOTETHYECKU KOHEYHO, JTOJDKEH (op-
MYJIUPOBAThCS B COOTBETCTBUHU C MPABOBOW IMOJHUTUKON JeMOKpaTHUe-
CKOTO IMIPaBOBOTO COIMAJILHOTO TOCYAAPCTBA, TOCTPOSHHEM KOTOPOTO U
3aHaTa Poccust Ha coBpeMeHHOM 3Tare cBoero pa3Butus. [loka, k coxa-
JICHWIO, HE BHIPA0OTaHO KOHIEHIIMH MPABOBOM IMOJUTHKU Kak oQuimn-
AIBHOTO TIPOrPaMMHOT0 IOKYMEHTa TOCYIapCTBa, HA KOTOPBIA MBI MOT-
nu OwI omepeThes...» [1, ¢. 68]. Kpome Toro, momutudeckas HeCTaOMIb-
HOCTh Pa3IMYHOTO poja W BHJA CHOCOOHA CHU3UTH d()(PEKTHBHOCTH
MIPUMEHEHUs] HaKa3aHWH, BBUAY BO3SHHKHOBEHHUS PUCKOB TOJIUTHYECKU
AHTXUPOBAHHOTO (HEOOBEKTHBHOTO, MPEB3ATOr0) OTHOIIEHUS Opra-
HOB M JIOJDKHOCTHBIX JIMI[ K OCYIIECTBICHHIO MPaBOOXPAHUTEIBHBIX
byukmii [2, c. 12].

[TonmuTHKO-TIpaBOBEIE TOKYMEHTHI B cpepe Pa3BUTHS CHCTEMBI
HaKa3zaHUi HEOOXOAMMBI B KaUu€CTBE OCHOBBI JJIsl BEIPAOOTKH MpOrpam-
MBI W ONpEJEIeHNsT OPUEHTHPOB B COOTBETCTBYIOIIEM HAIIPaBICHUU
rocyapcTBeHHON monuTukH. CTparerusi, KOHIEMIM, JIOKTPUHEL,
MPUHIMITEL WK WHBIE TOJOOHOTO POAa JOKYMEHTHI O3BOJISAIOT B CHTY-
aly HEOYEBHMJHOCTU U OTCYTCTBHSA MPEALIECTBYIOLIETO IPAaBOBOTO
OTIBITa, @ TAK)KE HESICHOCTH TMEPCIIeKTHB B KaKOH-THOO oOiracTé 3ama-
BaTh OOIIME YCTaHOBKH ISl JAIBHEHIIETr0 MPaBOBOTO PErYIMPOBAHUS
MpU peanu3alyy NpaBoOBOW MOJUTUKU. PaHee MBI MpPEeANONOXUIN, YTO
MOCIIEZI0BATENBHOCTh PA3MBINUICHUH 3aKOHOJATENsl B JaHHOM KITFOUE
YBSI3aHO C PEIICHHWEM BOIIPOCOB O TOM, SIBJISIETCA JIM BpEJA OT IpaBOHA-
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PYLIEHUSI HACTOJIBKO CEPbE3HBIM, YTOOB! BO3JIaraTh 3a HEr0 HakKa3zaHME,
KaKoHM TUI Haka3zaHWs OyIeT OTBeYaTh NPUPOJE HApyLIEHHUS, T03BOJIUT
obecreynTs HaIekKallylo (HaWIydllyl0) NpaBOBYIO OXpaHy oOrie-
CTBEHHBIX OTHOILICHUH, a TaKXe KaKuM JOJDKEH OBITh BHUI M 00bEeM
CaHKIIMU BHYTPH H30paHHOIO BUAA FOPUANYECKOH OTBETCTBEHHOCTH?
[3, c. 15]

Tak, B CtpaTeruu HaIlMOHAJIBHOW 0€30MacHOCTH, YTBEPKICH-
Hoit Ykaszom Ilpesunenta Poccuiickoit @enepannu ot 02 utons 2021 r.
Ne 400 mpsAMoO yCTaHOBJIEHO, YTO YCHJIIEHHE POJIA TOCYAApCTBA U MOBBI-
nieHue 3GQGEKTUBHOCTU JESTEIBHOCTH CIIEHHUANIbHBIX (IPaBOOXPAaHU-
TEJNBHBIX) OPraHoOB KaK yCJIOBUE NOCTHXKEHMS TOCYIAapCTBEHHOM M 00-
IIECTBEHHOM 0€30MacHOCTH HANPAMYIO YBS3aHO ¢ oOecrieueHreM MpHH-
U2 HEOTBPATHMOCTHM HAaKa3aHUI 3a COBEPLICHHUE MPECTYIUICHUH
(. 41, mm. 12 1. 47). O003HaYCHHBIH MOAX0 TaKKe HAXOIUT CBOE BBI-
paxenue B CTpaTerul MpOTHUBOJAEHCTBHS IKCTpeMu3My B Poccuiickoit
@enepaumu 10 2025 roma, yrBepxkaeHHoil Ykazom IIpesuaenta Poc-
cuiickoit @enepanuu ot 29 mas 2020 r. Ne 344 (a63. 4 nm. «O» 1. 32,
mm. «» 1. 36). B cTpaterun 6e30macHOCTH JOPOKHOTO IBUKEHHUS B
Poccuiickoit denepanuu, yrBepKAcHHON pacnopsbkeHueM [IpaBurens-
ctBa Poccuiickoit @enepamuu ot 08 staBapst 2018 r. Ne 1-p, B kauecTBe
OJHOM M3 3aJad IO COBEPIICHCTBOBAHHMIO CHCTEMbI YIpaBJIECHUsS Oe3-
OTTaCHOCTBIO TOPO’KHOTO JIBHKEHHS YKa3aHO oOecrieueHnue copa3MepHo-
CTH HaKa3aHUs TSHKECTH COBEPIIEHHOro mpaBoHapyiierus (paszmen Il1).
B oTnenpHBIX cioydasx Haka3aHUE pacCMaTPUBAETCS KakK 4acTh (yHKLU-
OHAJIBHOTO MeXaHH3Ma 00ecTeYeHUs PaBOIOPsAKA MPH pa3paboTKe u
peanm3anuy pa3InyHBIX Mporpamm passutus. Tak, cormacho 1. 7.4.4
Crparernn coxpanenusi 6enoro mensens B Poccuiickoit Deneparumy,
YTBEPKACHHOU pacnopsbkeHueM Munnpupoasl Poccun ot 01 mapra
2022 r. Ne 7-p, Tipu HEBBINOJHEHHN KOMIIAHUSAMH, O00ECHICUMBAIOIINX
SKOJIOTHYECKHUI TypU3M B paiioHax, rae Oenblii MenBeasr 00bIueH, Cpe-
CTBAMM 3aILUTBl U HEOOXOAWMBIMH CBEACHUSMH TYPUCTOB IIOJDKHBI
MPUMEHSTHCS MEPbl aAMUHUCTPATUBHOTO Bo3aeicTBus. MHpopmarus o
HaKa3aHUH OTBETCTBEHHBIX JIUI] PACIPOCTPAHSAETCS Cpeay MHBIX KOMIIa-
HHUH, YTO CYIIECTBEHHO CHMYKA€T PHCK IOBTOPHBIX IPAaBOHAPYIIECHHIM
TaKoro poja.

YnoMuHaHvWE Haka3aHUW KaK CPEACTB pealu3aluu rocyaap-
CTBEHHOM MOJMTUKU BCTPEYAaeTCs M BO MHOTMX KoHuenuusax. Hampu-
Mep, 0003HaueHHbIE MOJOXKEHUs coxepxkarcs B Konnenuuu nmpoTtuso-
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JercTBus TeppopusMmy B Poccuiickoit @enepanuu, yreepxaeHHou [Ipe-
suneHToM Poccuiickoit @enepammmu ot 05 oktsa6ps 2009 r. (. «B»
. 21), Konuenuuu pa3sutus peiHka neHHbIX Oymar B Poccuiickoit ®e-
nepanuu, yreepxkaeHHor Ykasom Ilpesunentom Poccuiickoit @enepa-
uu ot 01 urossa 1996 1. Ne 1008 (1. 2 pazaena V), Konnenmuu coBep-
IIEHCTBOBAHHUS KOHTPOJIBHOM (Ham30pHON) nesrensHocTH 10 2026 Tona,
YTBEpXACHHOHN pacnopsxenneM llpaBurtensctBa Poccuiickoit denepa-
un ot 21 nexabpst 2023 r. Ne 3745-p (paznen V) U BO MHOTHX JPYTUX
COOTBETCTBYIOIINX JOKYMEHTaX.

Mp! nonaraem, uro Hanbonee npuemieMon GpopMoii MOITUTHKO-
MPaBOBOT'0 3aKPEIUICHUS MOJIOKEHUH B cepe pa3BUTHsI CUCTEMBI HaKa-
3aHUI OyIyT OCHOBBI rOCyJapcTBeHHOW monutuku Poccuiickoit dene-
pauuu, npuauMaemslie [Ipesnnentom Poccuiickoii @enepanun (nanee —
[Ipesunent P®). C yyeToM Ba>KHOCTH 3aHHMAaeMOro B CHCTEME pasle-
JICHUs BJIACTEH Hallleld CTpaHbl MecTa, ucxoadumue ot IIpesunenra PO
JIOKYMEHTBI 00J1aJaf0T HAaMOOJIbIIIeH CTCIICHBIO BAYKHOCTH M BIIMSHUS Ha
J00ble TOCYAapCTBEHHO-TIPABOBBIC TPOLIECCH, BKIIIOYAs M Pa3BUTHE
CHCTEMBI HAKA3aHUM.

IIpencramnsercs, 4To MOTPeOHOCTL B 0003HAYEHHOM JTOKYMEH-
T€ Ha3pesa yXe JaBHO, IPUYEM MbI BhIpaykaeM YOeXIEeHHOCTb, YTo (e-
HOMEH «HaKa3aHHe» Ha TEOPETUYECKOM M IMPAKTUUYECKOM YPOBHSX IIO-
3HaHMs JTOJDKEH PaccMaTpHUBaThCs Kak Mepa Jiio0Oro BUAa IOpHIUYe-
CKOM OTBETCTBEHHOCTH, a HE OTPAaHHMYUBATHCS HCKIIOYUTEIBHO paMKa-
MH YTOJIOBHOTO M aJMHMHUCTPATUBHOIO mpasa. Mcxoas u3 3TOro, Ml
MpeIaraeM ciaeayIomlylo CTPYKTYpY AaHHOTO TOKyMEHTa!

- 00IIHE MOTOKEHUS;

- OLIGHKA COCTOSTHHSI CUCTEMbl HaKa3aHuil;

- LeNH, 334a4d U [PUOPUTETHBIC HAMPaBICHHUS T'OCYAapCTBEH-
HOU TIOJIUTHKY B cepe pa3BUTHS CHCTEMbl HAKa3aHUil,

- MEXaHU3MBI pean3alry ToOCy1apCTBEHHOH MOJIMTHKY B cepe
Pa3BUTHS CUCTEMbl HAKa3aHUIL;

- OKU/IaeMble Pe3yJIbTaThl pealln3allii roCyJapCTBEHHON MOJH-
TUKH B chepe pa3BUTHsI CUCTEMBI HaKa3aHUH.

OO0mre MON0KEeHNsT 0YEPUUBAIOT COITHATEHYIO 00JIaCTh MPHMe-
HEHHS, OOLIYI0 XapaKTEpPUCTHKY OaHHOTO HAampaBlieHHUS TMOJIUTHKH,
CTPYKTYpy ITOKyMEHTa U OCHOBHBIC IOHSTHSA, UCIOJB3yEMBIE B HEM
(Haka3zaHwe, cHcTeMa HaKa3aHWi, IMOJICHCTEMa HaKa3aHWH, IOpHIMYe-
CKasi OTBETCTBEHHOCTb, IIPaBO HAa HaKa3aHUE, O0€3HAKA3aHHOCTb U T.I.).
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MerToiooruueckoe 3Ha4YeHHE YKa3aHHOTO pasjelia HeOOXOIMMO YBS-
3aTh C aKTYyaJIbHBIMH KOHIETIIUSAMH OPHIMUYECKONH OTBETCTBEHHOCTH,
cleNaB aKUEHT Ha PETPOCHEKTHBHOM MOHUMAHUHM OTBETCTBEHHOCTH U
HaKa3aHUs, UX MEXKOTPACIIEBYIO IPUPOY.

OrneHKa COCTOSHUS CHCTEMBbI HaKa3aHWN JaeT o0Iee OmicaHue
KpUTEpHEB ee¢ KadecTBa M dPPEKTUBHOCTH, a TAKKE COJEPKUT PE3ylib-
TaThl aHaMM3a (PAKTOPOB, BIMSIOIIMX HAa COCTOSHUE CHCTEMBbI HaKa3a-
HPII71, CTaTUCTHYECCKHUE HTAaHHBIC O BO3JIOKCHHUU HaKa3aHWi B Ppa3IMYHbIX
chepax, a TakKe NpeANnPUHIMAEMbIE VISl COBEPIICHCTBOBAHUS CHCTEMBI
Haka3aHWi MeponpusaTus. JlaHHas OlleHKa JO0JDKHA OBITh yBs3aHA C T10-
JIOKEHUSMHU U UACAMH OLCHKU PEryIATUBHOIO BO3IACHCTBUS LIS mepe-
X0/Ia OT «JIOTOHSIIONIETO» B «aKTyaJlbHOE (aJIeKBaTHOE)» MPaBOTBOPUE-
ctBo. Ha ceromusmnuili 1eHP BO3MOMKHOCTH pealM3aldl KOHLEHLNU
«OTIEpEsKAIOILEro» MpaBOTBOPUECTBA B I3TOH cepe OTCYTCTBYIOT, YTO
HE MCHIACT YYUTHIBATH UX IIPU CTPATCTUYCCKOM IIJIAaHUPOBAHHNU.

B cnenyromem paszese onpenenstoTcs el , 3aa94 1 MPHopH-
TETHBIC HAMPABJICHUS TOCYIAPCTBCHHOW MOJUTUKU B cdepe pasBUTHS
CHCTEMbl Haka3zaHHWU. 371ech Ba)KHO M30€kKaTh «IIOBEPXHOCTHOTO» ITOJI-
X073, YBSI3aB MEXIy CO00H 3a/1a4d U «3Tamb) JOCTIKEHHS ITOCTABIICH-
HOW MEJIM MPUMEHUTEILHO K HAMPABJICHUSM, KOTOPHIC BOILIOMIAIOT B
JKU3Hb 3TH 33J1a4dl U dTanbl. L{ens qomKHa cofiepikaTh TPUMEPHOE «I10-
HUMaHHWE» TOH LIeH Pa3BUTHS, KOTOpas OyAeT 3aJI0KeHa B TPOrpaMM-
HBIA JOKYMEHT. TakoBBIMU (h)parMeHTaMHU MOCTABICHHON 1IeTH B Teope-
THYECKOM TPETOMIICHHH MOXET CTaTh OpPraHW3alus MOJCHUCTEM Haka-
3aHus, Oosiee 3(pdeKkTHBHAS peanu3alus MpaBa Ha HaKa3zaHUE, CHYDKE-
HUe o0yacTell IopuIuYecKol 0e3HaKa3aHHOCTH, JOCTHIKEHUE YCTaHOB-
JIEHHBIX TTOKa3aTejel TOCyIapCTBEHHON M OOIIECTBEHHON O€30I1acHO-
CTH, TIPABOTIOPSIKA U TOTOOHBIE IPyTHE.

Janee nepedncisiioTcsl MEXaHU3MBI pean3alui rocyaapCTBeH-
HOW MOJIMTHKH B chepe pa3BUTHS CHCTEMbl HaKa3aHH, HAYWHAs OT CO-
BEPIICHCTBOBAHUS 3aKOHOJATEIhCTBA, W 3aKAHYMBAss MOHUTOPHUHTOM
AKTYAJIbHOI'O COCTOSAHHNA CUCTEMBI HaKa3zaHuu u CliCuaJIN3NPOBAHHBIMU
HayYHBIMH HCCIIeIOBaHMUsAMHU. HasbIBaroTcs CyOBEKTHI YIpaBICHUS H
peai3alyy 3TOr0 HAMpaBJICHUS TocyJdapcTBeHHON monuTHKH. COCTaB
MEXaHU3MOB M 00ECTIeUHNBAIONINX MX WHCTAHLWHU CIENyeT ONpelelsTh,
UCXO0Js U3 O0ILIEro MOHUMaHMS U COACPKAaHHUS MeXaHW3Ma MpaBooOpa-
30BaHMs (OT BO3HUKHOBEHHUS MOTPEOHOCTH B HaKa3aHWH, 10 €€ O(HIIH-
ILHO-HOPMATHBHOTO YJIOBIICTBOPEHHSI) M MEXaHU3Ma ITPABOBOTO PETy-
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JTpoBaHus (¢ Hadayia OOMIECIOPUANIECKOTO NMEHCTBHS HOPM, COAEpKa-
LIMX HaKa3aHMA O UX OKOHYATEJIbHOH pealn3aliii B KOHKPETHBIX IIpa-
BOOTHOIICHUSIX ).

B 3aBepmiaromiem paszgene JOKyMEHTA MEPEUMCISIOTCS OKUa-
eMble pe3yNbTaThl peaju3alliy TOCYAApPCTBEHHOM MONMUTHKH B cdepe
pa3BUTHA CHCTEMBbl HaKa3aHWH, OXBATHIBAIOIIME KaK COOCTBEHHO-
MPaBOBBIE, TAK W COLMAIBHO-TIPABOBBIE MTOTM OCYIIECTBICHHUS TOCY-
JAPCTBEHHOW MOJUTUKU. Y CTAaHABIMBAIOTCS TIOJXO/BI U (POPMBI OLIEHKH
3G PEKTHBHOCTH, COOTBETCTBYIOIINE ITOJIHOMOUYHUSIM OPTaHOB BIIACTH.
MogenupoBanue Oyayuiei (peamnonaraeMoii) NpaBoBOil pealbHOCTH, B
KOTOPO# YpOBEHb MPaBOHAPYIIAEMOCTH MUHUMAJICH, a HAKa3aHUE SBIIS-
eTcs B OOJbIIeH CTeTIeHH HOPMATHBHOW KOHCTPYKIMEH poduIakTHye-
CKOM HaIlpaBICHHOCTH, NPHUMEHSIEMON Ha NPaKTHKE TOJBKO B CaMBIX
«Oe3Hage)KHBIX» CUTyalUsiX, KOrga Ipyrue Mepbl NPUHYXKIEHHS Oec-
CWJIBHBI JIJISL TIPEOIOJICHHS/ KOPPEKTUPOBKH MTPOTHBOIIPABHOTO TOBE/IE-
HUS — 00s13aTeNIbHOE YCIIOBHE ISl MIICHHOTO HATIOIHEHHS JOKYMEHTA.

OcHoBHBIE TIPOOIEMBbI IPUHATUS PACCMATPUBAEMOTO (WIIH JIHO-
00ro MHOT'O CXOJHOTO C HUM) JIOKYMEHTA 3aKJIFOUal0TCs B CICAYIOLIEM:

- HEBBIPAOOTAHHOCTh E€IMHBIX 3aKOHOJATENbHBIX TOAXOIOB K
PEryJIMpOBaHUIO OTHOIIEHUH B chepe IOpHINUECKON OTBETCTBEHHOCTH;

- Hec)OPMHUPOBAHHOCTH OOIIHUX TO3UIHN (TTOIUTHIECKOI BOJIN)
OTHOCHUTEIBHO Pa3BUTHUS CHUCTEMbl Haka3zaHUll (HECOBIaJE€HHE B3IJIs-
TIOB);

- Pa3pO3HEHHOCTh IOPHIUYECKONW MPAKTHKH MPUMEHHUTENBHO K
BO3JIOKEHHUIO PAa3NMYHBIX HaKa3aHUW pa3HbIMU CyOBEKTaMH MpaBONpH-
MEHCHHUS;

- HU3KUM YPOBEHb MOJIUTHYECKON U MPABOBOM KyJIbTYPhl y4acT-
HUKOB DPEAIBHBIX M MOTEHIHAIbHBIX NPAaBOOTHOIIEHUH, CBA3aHHBIX C
BO3JI0OKCHUEM HaKa3aHUM;

- OTCYTCTBHE IPaBOTBOPUYECKOIO M HPaBONPHUMEHHUTEIHBHOTO
OIBITA PEATM3aLUN SKCIIEPUMEHTAIBHBIX IPABOBBIX PEKUMOB IOJ00-
HOW HaIpaBJIEHHOCTH, B TOM YHUCJIE€ C MO3UIMH TOTOBHOCTH HOPMAaTHUB-
HO-TIPaBOBO# 0a3kI;

- HEIOCTaTOYHOCTH OOIIETEOPETHUECKUX M CIICIMATU3UPOBaH-
HBIX (B TOM YHMCIIE OTPACIIEBBIX) IPABOBBIX UCCICAOBAHUN U pa3paboTOK
B YacTH KOHLEMNTYaJbHOTO IMOHUMAaHMS MEXKOTPAcIeBOM KaTeTOpUU
«HAKa3aHMUsD», €€ MECTa U POJIM B IPABOBOM CHUCTEME.
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HeobxommmocTh pasrpaHrdeHus] I0PUANIECKON OTBETCTBEHHO-
CTM M HAKa3aHW] Ha IPOrPaMMHOM YPOBHE Oblila HEMOCPEICTBEHHO
0003HaYCHa B JOKTPUHAIHLHOM JOKyMeHTe «IIpoeKT KOHIENIuu opu-
JIMYECKON OTBETCTBEHHOCTH B MIpaBoBOi cucteme Poccun» [C. 4, 9, 12—
13, 33].

Takum 00pa3oM, Mbl IPUXOAUM K BBIBOAY, YTO MEPCIIEKTHBHI
MPUHATHS TPOTPAMMHBIX TOJIMTHKO-TIPABOBEIX JTIOKYMEHTOB B cdepe
Pa3BUTHUS CUCTEMbl HaKa3aHUM peajibHbI, HO TPEOYIOT BBIPAXKCHHS I10-
JIUTHYECKOM BOJM HAa CaMOM BBICOKOM YpPOBHE TOCYAapCTBEHHOIO
YOpaBIeHUs] U 3HAYUTEIBHON BKIIFOUEHHOCTH TOCYAapCTBEHHBIX U 00-
MIECTBEHHBIX CHJI 10 Pa3pEHICHHI0 MMEKIIUXCS MPOOJIeM TeopeThude-
CKOTO U MpaKTU4eCKOro xapakrepa. CTpYKTYpHBIC U COACPIKaTEIbHbBIC
aCHeKThl 0003HAYCHHBIX JTOKYMEHTOB TPeOYIOT Ka4eCTBEHHOW Ipopa-
OOTKH M JTOCTWKCHHS W3BECTHOW KOHBEHIIMOHAIBHOCTH B CIIOPHBIX BO-
mpocax.

HcTouyHuku u JiuTeparypa:
1. Xacuyraunos P.P. Merononorust GopMUpOBaHUSI CUCTEMBI IOPUIH-
4ecKol oTBeTCTBEHHOCTH : MoHOTpadus / P.P. XacHyrnuHoB. — Camapa
: U3gaTensctBo CI'DY, 2021. — 216 c.
2. Ky3pmun U.A. @akTopbl, BIUSIOIUE HA CUCTEMY HOPUIUYECKON OT-
BETCTBEHHOCTH: MocTaHoBKa npoodiemsl / M.A. Ky3pmun // Cubupckuii
topuandeckuii BecTHUK. — 2022. — Ne 3. — C. 10-15
3. Ky3smun U.A. OObeKTUBHBIE TPAaHUIIBI JeHCTBHS MHCTUTYTA HaKa3a-
HUS ¢ mo3uiuu obmeit Teopun npasa / U.A. Ky3pmun // AKTyanbHbIE
mpo0JieMsl poccuiickoro mpasa. — 2023. — T. 18. — Ne 2. — C. 11-20.
4. IIpoeKT KOHLEMUUN IPUINYECKON OTBETCTBEHHOCTH B NMPABOBOI CU-
creme Poccun : HOKTpHHAIBHBIA MOKYMEHT / [KOJ. aBT.] ; MOX pen.
A.B. Mansko, [.A.Jlunuuackoro, A.A.Mycatkunoii. — MockBa
PUOP, 2021.-35c.

93



Il. OTPACJIEBBIE N
CIHEIIMAJIM3NPOBAHHBIE
IOPUINYECKHUE NCCIIEAOBAHUA

Hamanss Braoumuposna Kewmukosa*

TEOPETHYECKAS KOHCTPYKIMSA ITIOPAIKA
®OPMHUPOBAHUSI OPTAHOB ITYBJIMYHOM BJIACTHU B
EJIMHON CUCTEME ITYBJIMYHOM BJACTH 1 EE KOH-
CTUTYIMOHHO-IIPABOBOE IIPEJIOMJIEHHE B I'OCY-

JTAPCTBEHHO-IIPABOBOW JEMCTBUTEJBHOCTH

B cmamve ananuzupyemcs enusnue 20cy0apcmeeHHo-npagosoil
OeliCmeUmenbHOCmu Ha (OYHKYUOHUPOBAHUe NOpsoKa HopMuposaHus
opeanoé nybIuYHOl 61acmu 8 CmpyKmype cywecmsyloujell meopemuye-
CKOUl KOHCMPYKYUU eOUHOU cucmemvl nyOIUYHOU 81ACMU U ee KOHCMU-
MYYUOHHOM GONIOWeHUU. [leaemcsi 861600 0 MOM, YMO OAHHAsL Oeli-
CMEUMENTbHOCMb GbICIYRAEM KAK OeMePMUHAHMA Pa3eumusi UCcieody-
emoeo nopsoka. Onpeodensiiomcs Mecmo U poitb YKA3aHH020 NOPsOKA 8
meopemuyeckol KOHCmpYKyuu ucciedyemoti cucmemul. Ilpeonacaemes
NPUHAMUE PAMOYHO20 3AKOHA, Pe2yaupyioujeco eOUuHyl0 CUcmemy nyo-
JUYHOU 81acmu.

Knrouegvie cnoea. cocyoapcmeeHHo-npasosas oOeucmseumeib-
HOCMb, Meopemuyeckas KOHCMPYKYus, KOHCMUMYYUOHHOe SONJIOUje-
HUue, eduHas cucmema NyOIUYHOU 61ACMU, NOPAOOK (POPMUPOBAHUS,
opeanbl nYOIUYHOU GIACTL.

*Haranps Bragumuposaa Kemmkoa, noneHT kadenpbl KOHCTUTYIIMOHHOTO IPaBa M
Teopuu mpasa Mpkyrckoro mHCcTHTyTa ((mnmnana) demepasbHOTO TocyJapcTBEHHOTO
OroKeTHOTO 00Pa30BaTEIBHOIO YUPEXKICHHUS BhICIIEro obpasosanus "Bcepoccuiickuit
rocynapctBeHHbli yHuBepcuteT loctuimn” (PIIA  Muniocra Poccun), kanmmpar
IOPUINYECKUX HayK, foueHT (T. Upkyrck, Poccus).

Natalia Vladimirovna Keshikova, Associate Professor of the Department of
Constitutional Law and Legal Theory of the Irkutsk Institute (branch) All-Russian State
University of Justice (RPA of the Ministry of Justice of Russia), Candidate of Legal
Sciences, Associate Professor (Irkutsk, Russia).
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THE THEORETICAL STRUCTURE OF THE ORDER OF
FORMATION OF PUBLIC AUTHORITIES IN THE UNIFIED
SYSTEM OF PUBLIC POWER AND ITS CONSTITUTIONAL

AND LEGAL INTERPRETATION IN THE STATE-LEGAL RE-
ALITY

The article analyzes the influence of state-legal reality on the
functioning of the order of formation of public authorities in the struc-
ture of the existing theoretical structure of the unified system of public
power and its constitutional embodiment. It is concluded that this reality
acts as a determinant of the development of the order under study. The
place and role of this order in the theoretical design of the system under
study are determined. It is proposed to adopt a framework law regulat-
ing a unified system of public authority.

Keywords: state-legal reality, theoretical structure, constitu-
tional embodiment, unified system of public authority, formation proce-
dure, public authorities.

Kax u3BecTHO, CErogHsAIIHAS TeOpeTHdecKass KOHCTPYKIUS TI0-
psaaka GopMUpOBaHUS OPraHOB IMyOIMYHOW BIIACTH B €IMHOW CHCTEME
MyOJIMYHON BJIACTH TI0 JIOTHKE JIOJDKHA COOTBETCTBOBATh KOHCTUTYIIHU-
OHHOMY CTpOIO, UMETh IIEHHOCTBIO MpaBa M CBOOOABI T'pa)KAaH, HO
MpPaKTUKa TOCYIapCTBEHHOTO CTPOUTEIbCTBA W YYACTHUSI TpaxAaH B
(hopMUpOBaHUK OpPraHOB IMYONWYHOI BIACTH HE BCETNa W HE BO BCEM
COOTBETCTBYET HJeajaM KOHCTHUTYIIHOHHBIX OpPHUEHTHPOB. OCHOBHBIM
JIETepMUHAHTOM, OKAa3bIBAIOLUM ONpeEeNsaiollee BIMSHUE Ha Cylle-
CTBYIOIIYIO CHUTyalMIO0, OJIHO3HAYHO BBICTYNAET TOCYJAapPCTBEHHO-
[paBoBasi NEUCTBUTEIBLHOCTh. PoNb CBOEro poga TpUITEpOB, MPOBOLIU-
PYIOIIUX CIIOKUBIIYIOCS CUTYaIlMI0, UTpaeT crenuduka camoil aei-
CTBUTEJILHOCTH, KOTOPAs BBIPAKAETCA B ONPENECICHHBIX, IPUCYIINX € B
JIaHHOE€ BpEMSl OTIIMYUTEIbHBIX XapaKTepUCTHKaxX. B mepByro ouepenp
CIIEAYET COITIACUTHCS C MHEHHEM JKCIEPTOB [1], BRIIEISIOMUX B Kaue-
CTBE OCOOCHHOCTH TaKOW NIEHCTBUTENBHOCTH OTCYTCTBHE €IWHON rocy-
JTapCTBEHHOM UACONOrMU. XOTS HY)KHO OTIAaTh JOJDKHOE 3a MOCIIEHHEE
BpeMs B JOKTPHUHE aKTUBHO OOCY)KJallach, Hallla CBOE 0OOCHOBaHHUE
[2;3;4] ¥ Ha NOTUTHUKO-TIPABOBOM YPOBHE PETYJINPOBAaHUS YCTAaHOBUIIACH
KOHICTIIIUS POCCUMCKOM TpaKJaHCKOW Hanuu. To ecTh Ha JaHHOM
YPOBHE PEryIupOBaHUs 3aKPEIUIIETCA MOHATHE MHOTOHALMOHAJIBHOTO
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Hapoza Poccum cooOpa3HOro MOHATHIO POCCHMCKast HAlusl, O(OPMHUB-
LIETOCsl B «COOOIIECTBO CBOOOAHBIX paBHOIpPaBHBIX IpaxaaH Poccuii-
ckoit denepanuu pa3TUYHON 3THUYECKOM, PETUTHO3HON, COLMATBLHOU U
WHON NPUHAIICKHOCTH, 00JIaTaI0MINX TPAKAAHCKUM CaMOCO3HAHHEM)
(n. 6 ct. 4.2. Crparerud rocyaapCTBEHHON HAIlMOHAJIBLHOM MOJUTHKH)
[5]. B pesynbrare cioKMBIIAsCS ¢ rofaMd JHIEMMa, CYLIECTBYET JIU
poccuiickas rpaxnaHcKas HallUsl ¥ TOJDKHBI JTM ObITh Y Hee HAllMOHAIIb-
HbIE€ HWHTEPECHl W HAIMOHAJHHO-TOCYJApPCTBEHHAs WAEONIOTHA, Oblia
paspelieHa B NOoJb3y MEPBOr0 YTBEPIKJICHHS ITyTEM PEIICHUH TPHHSATHIX
[Ipesunenrom P® u IIpaButenscteom P®. [locnennue nokaspiBaroT ie-
10pe BO3BeleHHE B O(QUIMAIbHBIM PaHT HayYHON KOHLENIMU POCCHM-
CKOM TpakJIaHCKON HaIlMH, KOTOpas mpuooOpena jae-(hakro cTaTyc OCHO-
BBl JJIS1 NPUHATHS pelieHud MmyOnuuHON BiacThio. BTopoil ske Bompoc
COXPaHMII XapakTep PUTOPHUECKOT0. XOTsI B OTCYTCTBUH HALMOHAIBHO-
TOCY/JTapCTBCHHOW HJCOJIOTHH, TJ€ KOHIENIMs Obl HAllla CBOC BBIBE-
PEHHOE palMoHANbHOE 0003HAUCHHE U TIOJHOE, MPo3payHoe 000CHOBA-
HHUE, OHAa MPEBPAIIACTCs B «UHCTYIO» ACKJIAPALUIO, YTO SIBHO HE CIIO-
COOCTBYET €€ yCIIEITHOMY BHEJIPEHHIO B CO3HAHNE MHOTOHAI[OHAIBHO-
ro Hapozaa Poccun.

Hpyroii oTIMYUTEIBPHON XapaKTEPUCTUKOM, OTpa)Karollel crie-
UKy rocynapcTBEHHO-IIPABOBOM NEHCTBUTEIBLHOCTH BBICTYHAET Ia-
TepHAJIN3M, KaK OCHOBA B3aMMOOTHOIIEHUI POCCUHCKOTO TOCyIapcTBa U
€ro TpakAaH, MOCTPOCHHBIN Ha CYILECTBOBABIIEH MCTOPHUYECKH («KaXK-
IbIA 3a cels, a mapb-0aTIOIIKa — 32 BCEX») M COXPaHMBLICHCS B COBpE-
MEHHOM TpaHc(HOPMHUPOBABIIEMCS BU/IE CUCTEME IPUHLIUIIOB U MPaKTH-
KM TOCY/IapCTBEHHOTO YIPAaBJIEHHsI, OCHOBAaHHOTO Ha MapaJurMe BOCIH-
TaHWS W KOHTPOIIS OTIAa HaJ AEThMH B aTpuapxaibHoi cembe[6]. [1pu-
MEHHTENBHO K €IUHOI cucTeMe MyOIMYHON BJIACTH U MOPAAKY (OpMu-
POBaHUS COOTBETCTBYIOLMX OPTaHOB 3TO HAXOAUT CBOE SIPKOE BBIpake-
HHUE B ITACCMBHOM OTHOILIEHWU HACEJEHHS K MOJUTHKO-TIPABOBBIM IIPO-
HeccaM B TOCYIAapCTBE M OJHOBPEMEHHO B OTCYTCTBMU OCO3HaHHOM
FPAKIAHCKOM IO3ULIMUA Yy OIpPENeNIeHHOW ero wvactu. JloctarodHo
HaIllOMHUTHh HEKOTOpbIE CTAaTUCTUYECKHE JaHHbIE B KAUE€CTBE apryMEHTa.
B macmirabe Bcero rocymapctBa Ha BbIOOpax lIpesmmenta PO B 2024
TOIly YMCIIO TpaKIaH, BKIIIOYEHHBIX B CIIMCOK M30MpaTesieil COCTaBIsIIO
no ganHbeM UK PD 113 011 059 dgenosek [7]. A mpUHSIIO y4yacTUE B
roocoBanny b 87 397 569 uzbupareneit [8]. He yremmrennubie
uupsl IMEIOT MecTO U B MacinTtabe cyobekra PD. Hanpumep, B Un-
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dbopmarii 0 TIPEeNBApUTENBHBIX PE3YJIBTaTax BBHIOOPOB B CyOBEKTax
Poccuiickoii ®enepanun 22 aekadps 2024 roma ot 23.12.2024 1.
B ApxaHrenbckol o0macTu mpouutd BeIOOps! aemyTtatoB CoOpaHus ne-
myTaToB OHEKCKOr0 MyHHLIUIAIBEHOTO OKpYyTra MepBoro cosbisa. Bribo-
PBI TIPU3HAHBI COCTOSBIIAMHUCS. 3aMEIIAIOCh 24 JemyTaTCKUX MaHAaTa
0 IECTH MHOI'OMaHJAaTHBIM W30HMpaTeIbHbIM OKpyraM. B pesynbraTe B
TOJIOCOBAaHHUHM MPHUHSUIN yYacTUE 10 U30MpaTeIbHBIM OKpyraMm: - OKpyr |
- 22,75% w3bupareneit; okpyr 2 -20,7 %; - okpyr 3 - 17,55%; - okpyr 4
- 21,7 %; - okpyr 5 - 23,63%; - okpyr 6 — 23,82 uzdupareineii [9].

B 31ux o6crosTenscTBax pa3paboTka BONPOCOB TEOPETUUECKO-
ro KOHCTPYMPOBaHHUSI HOpAAKa (OPMHUPOBAHMS OPraHOB IyOJINYHOM
BJIACTH B €IMHOW CHUCTEME MyOJIMYHOW BJIACTH NMPUOOPETAIOT CBOKO aK-
TyaneHOCTh. He cimydaiino B.B. JlazapeB yTBep:kiaeT, 4To TEOpHs MpaBa
U TOCyAapcTBa B CBOMX HCCIEIOBAHUSIX OTHIOAb HE OrpaHHWYEHa B MpO-
CTPAHCTBE U BO BPEMEHHU B OTJIMYMHU OT OTPACIEBbIX HayK, KOTOpHIE aK-
LEHTHPYIOT CBO€ BHHMAaHHE Ha COBPEMEHHON MOJIUTHUKO-TIPABOBOM
npaktuke. IMEHHO TeopHs IpaBa M TOCYJapcTBa ONpenesseT o0mme 1
crienn(pUIecKue 3aKOHOMEPHOCTH Pa3BUTHsI, OCHOBHBIE NPWU3HAKU U
CYIIECTBEHHbIE XapaKTEepHbIE YepThl TOCYyAapCTBa M MpaBa B LEIOM H
CBSI3aHHBIX C HUMH BCEX JAPYTUX MOJUTHUKO-TIPABOBBIX SIBICHUH U MPO-
LECCOB I'OCYapCTBEHHO-TIPABOBOM JeiicTBUTENbHOCTH. [loaToMy TOMB-
KO MHTErpamus TeOpeTHYEeCKHX 3HAaHUI C OTpPacIeBBIMH C YIIOPOM Ha
NepBbIe MPUBOAUT «K MX B3aMMHOMY 00OTraIieHHIo, a KapTHHa rocyaap-
CTBEHHO-TIPAaBOBOW I€HCTBUTENFHOCTH CTAHOBHUTCS OOJiee BEPHOH M 11e-
smocTtHO» [10].

JIaHHBII1 METONOJIIOrMYECKUI MOAXO/ B3AT HAMU 32 OCHOBY IIPU
BbIOOpE TeMaTuKu uccneaoBanus. OMHOBPEMEHHO Mbl HCXOJUM U3 TOTO,
YTO crenu(uKa TEOPETUUECKONH KOHCTPYKLHUH MOpsAAKa (HOPMHUPOBAHUS
OpPraHoOB MyOJUYHOW BIACTH B €UHON CHCTEME IMyONMYHON BJIACTH TaK
i uHade oOyciopieHa HanmnaneMm Kouctutymmm PO u cooTBEeTCTBY-
IOIUMH €l KOHCTUTYIIHOHHBIM CTPOEM W TOCYIapcTBeHHOCThIO [11], a
Tak)Ke IIEHHOCTBIO MPaB M CBOOOI YelloBeKa U rpakaaHuHa. B aTom pa-
Kypce B HcCIIelyeMOl TeOpeTHUECKOW KOHCTPYKIUHU C TOUKH 3PEHMS €€
o0beMa U coaep)KaHHs MPOCMAaTPUBAIOTCS KaK MUHUMYM YE€ThIpE IIpe-
JIOMJIEHMSI TOCYAapCTBEHHO-TIPAaBOBON NEHCTBUTEIBHOCTH — CO3HATEINb-
HO-BOJIEBOE, aKCHOJIOTO-HOPMATUBHOE, CHUCTEMHO-TEXHOJIOTHUYECKOE U
WHCTUTYLIMOHAJIBHO-JIETeIbHOCTHOE. [lepBoe ee HMCTONKOBaHHE OCHO-
BAaHO HAa ONpPE[eJICHHOM MOHMMAaHUM NOpsaKa (GOPMUPOBAHUS OPIaHOB
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IMyOJTMYIHOHN BIIACTH B €AMHON CHCTeME ITyOIMYHOM BIacTH KakK (QyHKIIH-
OHUPYIOIIEH COBOKYITHOCTH TIOJUTUKO-TIPABOBBIX 3HAHUM, HIEH U
yOeXIeHNH, KOTOpbIe BHEIPSAIOTCSI B CO3HAHME JIIONEH U CIIOCOOCTBYIOT
(hOpPMHUPOBaHHIO COOTBETCTBYIOILIETO BHJA M YPOBHS IIPaBOCO3HAHMS, a
Tak)Ke aKTUBHOM I'PaKIaHCKOHN MO3WIMK YYacTHs B Ipoleccax popMu-
pOBaHUS OpPraHOB IMyONMMUYHON BiacTH. BTOpoil BapuaHT OOBSICHEHUS
YKa3aHHOTO MOJUTHUKO-TIPABOBOTO ABJICHUS EHCTBUTEIBHOCTU 3MKAET-
Cs HA COBOKYIIHOCTH KOHCTUTYLIMOHHO-TIIPABOBBIX LIEHHOCTEM U yCTOM-
YUBBIX KOHCTUTYI[HOHHO-IIPABOBBIX IIPUHIMIIOB, IIPOTPAMMUPYIOIINX
KOHCTHTYLMOHHBIN MMOJUTHUKO-TIPABOBON MOPAIOK (HOPMHUPOBAHMS Opra-
HOB NyOJIMYHOM BJacTd U (PyHKIMOHHPOBAHMS €OUHON CHUCTEMBI IyO-
JINYHOW BJIACTH, KOTOPBIM HE TOJIBKO JIETAJIN3YETCS TOCYIapCTBOM, HO U
JIETUTUMU3UPYETCSl OOIIEeCTBOM. TpeTbs Bepcusi MCTOJIKOBAHUS Teope-
TUYECKOH KOHCTPYKLMM HCCIEAYEMOro MOpsAKa B €IUHOH CHCTEME
MyONIWYHON BJIACTH MOCTPOEHA Ha OMpPEAENICHHOM €€ MOHUMaHMU KaK
CIIOKHOOPTAHM30BAaHHOK, MHOTO(QYHKIIMOHAIBHOW, TEXHOJIOTUYECKU
OCHAII[EHHOW M 00ecreueHHONW CHCTEMBI, TJIe MOPSA0K (OPMUPOBAHHS
OpraHoB MYyOJWYHON BJIACTH 3aHUMAET MECTO OJHOTO0 M3 BEIYIIUX
CTPYKTYPHBIX KOHCTPYKTOB U BBIIIOJIHAET ONPEICISIONIYIO I TaHHON
CUCTEMBI (PYHKIUIO WHCTUTYIIMOHAIN3AIMA U BOCIIPOHM3BOJACTBA Opra-
HOB TyONMuM4HOU Biactu. HakoHell, 4eTBepTHId cpe3 IMpelCTaBIeH CH-
CTeMOi CyOBbEKTOB M YYaCTHHKOB JAEATEILHOCTH B cepe PpopMupoBa-
HUS OpTaHOB IyOJMYHON BIIACTH, a TAK)KE WX B3aUMOICHCTBHI B CHCTE-
M€ eIUHON CHUCTeMBI ITyOIIMYHON BIACTH, B PE3yJbTaTe OCYIIECTBIISIO-
X MPAKTUKY KOHCTUTYLIHOHHOI'O U TOCYIapPCTBEHHOI'O CTPOUTEILCTBA.

BosBpamasice k COOCTBEHHO HCCIIEAYEMO HAMH TEOPETHYECKON
KOHCTPYKIIUH, CJIEIyeT 3aMETUTh, YTO 0Opa3yrIre ee KOHCTUTYIIHOH-
HBbIE KaTeTOPUH «EeIUHAs CHCTEMa MyOIIMIHON BIACTHY, «IOPSAOK (hop-
MHUPOBaHHUSI OPTaHOB IyONWYHOW BIACTH», a TAK)KE CAMU «ITyOIUYHBIC
OpraHbD) HE B IIOJIHOM Mepe MOANAI0TC JUAarHOCTHUKE, TaK KaK JIErajlbHO
HE yCTaHOBIIEHBI UX Je()UHUINH , B CBSI3U C Y€M HE YCTAHOBIIEH UX TOC-
YIapCTBEHHO-TIpaBOBOW craryc. [Ipu Bceil cBOell HEKOTOpOW yperyiiu-
POBAHHOCTH IyTEM KOHCTUTYLIMOHHO-TIPABOBBIX YCTAHOBJICHUH enuHas
cucTeMa IMyONWYHOM BIIACTH HE HAIIlJIa CBOETO MECTa B CHCTEME OCHOB
KOHCTHTYLIMOHHOTO CTpos P® u mosToMy He BCTpOCHa B IyONHYHO-
BJIACTHYIO OpraHU3alMio o0IecTBa U rocygapcTsa. U skecTkuil xapax-
Tep BHeceHMs nomnpaBok B KoHctutynuio PO Bpsia au MOXKET CITYKUTh
3neck onpapnanneM. [lomoxenns Koncturymmun PO 4..3 ctr. 132[12] o
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BXO)KJIEHUM OPTaHOB MECTHOTO CaMOYIIPAaBIIEHUS W OPraHOB Trocyaap-
CTBEHHOH BIIACTH B Ty CaMmyl0 €IMHYIO0 CHCTEMY IYOIWYHON BIACTH
HapaBJICHBI JIUIIb Ha OMPEEICHUE MECTa KaKIOr0 BUIa OPTaHOB B €€
cTpykType. [lyTem TonKoBaHHS MBI MOKEM BBISBUTH 3TO MX MECTO: OHH
BBICTYIAIOT B Ka4€CTBE MOJCUCTEM OPraHOB MECTHOTO CaMOYIPaBIECHUS
¥ OpPraHoOB TOCYIapCTBEHHOW BiacTu. OQHAKO KaKMM 00pa3oM pacroia-
TaroTCsl 3TH TOACHCTEMBI OTHOCHTEIBHO IPyr Apyra, Ha OJHOM JIU
YpOBHE — 00pa3ysl TOPU3OHTAIBHYIO CTPYKTYPY €IMHOM CHCTEMBbI Iy0-
JINYHOM BJIACTH, MO0 HA Pa3HBIX YPOBHAX — 10 BEPTUKAIU M aIMHUHH-
CTPAaTUBHO COMOJYMHEHBI MEXIy COOOM, OTBET Ha ATOT BOIPOC COCTa-
BUTEJIHM TIONIPABKU OTAAIOT HA OTKYN MpaBonpuMeHutento. [locnennuit
JIOJDKEH 00J1aaTh COOTBETCTBYIOIIMMHU 3HAHMSIMH U YMEHHUSMHU TOJKO-
BaHus HopM Konctutynuu P®. Ho kak M3BeCTHO Ha MPaKTUKE TAKOTO
pona TpeOoBaHUS MPENBABISIFOTCS HE KO BCEM MPaBONPUMEHUTENIM. B
pesynbraTe W B HayKe, W Ha MPaKTHKE CKJIAIBIBAIOTCS JHAMETPAIbHO
MIPOTUBOIIONIOXKHBIE TIo3unHU. Cienyer, KOHEUHO, YUUTHIBATh MPABOBHIE
no3uuuu Koncturyuuonnoro Cyna P® no stomy Bompocy [13]. Bmecte
C TeM, pelIeHHs Cyla He ABIAIOTCS O0O0IIeo0sI3aTeIbHBIMU IS BCEX
CYOBEKTOB COOTBETCTBYIOIIUX BIACTCOTHOIICHUH.

OMHOBPEMEHHO TONBITKA AC(PUHUPOBAHUS KATCTOPUH «EIUHAS
cUcTeMa MyONU4YHOUN Binacth» B (DeneparbHOM 3aKOHE OT 8 JeKadps
2020 . Ne 394-®3 «O Tl'ocymnapcteernnom Cosete Poccuiickoit @enepa-
muu» (4. 1 ct. 2)[14] npencraer Oe3ycrenrHoW, MpeacTaBiss coOOi
JIUIIb BO3MOXHBIA TEpEYeHb OPraHOB NyONW4HOUW Biactu. [lpuuem
JaHHBIN TEepeYeHbh HE OXBATHIBAET BCEX MMOTEHIMAIBHBIX HOCHUTENEH
MyOJIMYHON BIACTH, YTO CO3MAET OJAroNpHUsATHBIC YCAOBUS IS aJMUHH-
CTPaTUBHOTO YCMOTPEHHS U B KOHEYHOM CUYETE MOXKET IMOCITYXHUTh KOp-
PYIIIMOTEHHBIM (DaKTOPOM W TIOBJIEYb 32 COOOH HapyIleHHEe OCHOBHBIX
mpae 1 cB00O/] YeJI0BEKa U IPaKIaHHHA.

CrnenoBarenbHO, TOCYNapCTBEHHO-TIPABOBAs JCHCTBUTEIHHOCTh
BBICTYIAaeT KaK JCTEPMUHAHTA PAa3BUTHS JOKTPUHAILHBIX IMPEICTaBIIC-
HUN W KOHCTHUTYIIMOHHBIX YCTAHOBIIEHHH O CHCTEME OpPTraHOB ITyOiHd-
HOM BJacTH U O mopsake GOpMUPOBaHHUI Takoro poma opraHo. Ee co-
BPEMEHHOE COCTOSHHE OOYCJIOBJIMBACT LEIH M MPEAMET HAYYHBIX TEO-
pPETHYECKHUX HCCIIEeOBAaHNHN, HANPABICHNUS KOHCTHTYIIHOHHO-TIPABOBOTO
PETYIUpPOBaHMS CHUCTEMbl OPTaHOB IMYOJIMYHOW BIIACTH W TIOPAIKA HX
(hopMUpPOBaHUSI KaK HEOTHEMIIEMOTO JIEMEHTa €€ CTPYKTYPHOU OpraHu-
3alliy, a TaKKe HACYIIHBIC MHTEPECHI U )KU3HCHHO BaXKHBIC IMOTPEOHO-
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CTH BCEX YYaCTHHKOB IOJUTHKO-IIPABOBOTO Tporiecca (HOpMHUPOBAHUS
OpraHoB MyOMWYHOM BiacTH. VIMEHHO B mpakThke (YHKIMOHHPOBAHHS
CUCTEMBI OpraHOB MYyONMYHON BIACTH W B mporecce (GOpMUPOBAHHS
TaKUX OPraHOB HAXOASAT CBOE MPEIOMIICHHUE COOTBETCTBYIOILIUE TEOpE-
THUYECKUE KOHCTPYKIMU U KOHCTUTYLMOHHBIE YCTaHOBJICHHA. VIMEHHO
3[1€Ch 3pUMO IPOSIBISIOTCS HECOBEPLIEHCTBO TEOPETUUECKUX KOHCTPYK-
WA CHCTEMBI B LIEJIOM M €€ BEIYIEro JIeMeHTa nopsaka GopMuposa-
HUSl OPTaHOB IyOJWYHOW BIIACTH, a TaKKe MPOOETHFHOCTh MOJIENH HX
KOHCTUTYLMOHHO-IIPABOBOI'O PETYJINPOBAHMUS.

Ha wnamr B3misan, Oosiee MpeAnoOYTUTENLHBIM U ICPCIIEKTUBHBIM B
Hay4YHO-TEOPETUYECKOM U MPAKTUKO-OTPACICBOM KOHTEKCTAaX HCCIEIO-
BaHUsI TCOPETHUECKON KOHCTPYKIMHU MOpPsAKa (GOPMUPOBAHUS OPTaHOB
MyOJIMYHON BIIACTH B €€ CIWHOW CUCTEME YTBEpIMII ceOsl MMOIXOMI, HC-
XOJHBIM HA4YaJIOM KOTOPOTO BBICTYNAET METOAOJIOTHYECKasl YCTAHOBKA O
ee CIOKHOOPTaHW30BaHHOM 00BheME M KOMILJIEKCHOM COJIEpPKaHHH, KO-
TOpBIC TPOSIBIISIIOTCS B HECKOJIBKHMX TPEIOMIICHHSIX TOCYIapCTBEHHO-
MPaBOBOM JEUCTBUTENBHOCTU. [laHHBIM MOAXONM MOABOAMT HAC K BO3-
MOKHOCTH M HEOOXOIUMOCTH COINOCTAaBUTh W BBIIBUTH KOPPEISALMIO
Hay4HBIX KaTeTOPUil «CUCTEMa €IMHOM MyOIUYHOM BIACTID U «ITOPATOK
(hopMupOBaHUS OPTaHOB MYOIUYHOM BiacTi». Cpeny HUX TepBast Mpe/-
CTaeT Kak aOCTpakTHas AOKTPUHAIBLHO CKOHCTPYHPOBAaHHAS MOJEIb,
omnpeeIsatoNias MyoJuYHO-BIACTHYIO OPTaHM3aluI0 OOIIeCTBa U rocy-
JapcTBa U OJHOBPEMEHHO KOHCTUTYIMOHHO YCTAHOBJICHHAs MpaBOBas
KaTeropusi U OOMIMiA KOHCTUTYIMOHHBIN TPUHIUIT OPTaHU3AIUN CHCTe-
MBI OPTaHOB MECTHOTO CaMOYIIPAaBJICHMsI M OPTaHOB TOCYIapCTBEHHOMN
BJIACTH, KOTOPBIM 3aKJII0YAaeTCS B JIOCTMDKCHHM HauOoOJiee 3HAYMMOIO
OOIIIECTBEHHO TIOJIE3HOTO Pe3ylibTara — COXpAaHEHHE W YKPEIUIeHHE I10-
JIUTHYECKOTO EIMHCTBA POCCHUICKOTO obmiectBa M rocymgapctea[l5]. B
CBOIO OYepeb BTOPAsi — KOHKPETHBIA IO BPEMEHU U MECTY pean3aIlui
MOJIUTUKO-TIPABOBOM MOPSAOK MHCTUTYLHUOHAIU3AIUN U BOCIPOU3BO/I-
CTBa OpraHOB ITyONWYHON BIAcTH, OOECIEUMBAIONINA CTPYKTYPHO-
()YHKIIMOHAJIBHYIO OCHOBY JMHAMHUKU IyOJIMYHOW BJIACTH MPOCTPaH-
CTBEHHBI KOMIIOHEHT paclpoCTpaHEHHs KOTOPOH OXBaThiBaeT Qene-
paNbHBIN yPOBEHDb, YpOBeHB CyObekToB Poccwuiickoit deneparum, a Tak-
)K€ MyHHUIUNAIBHBIA ypoBeHb [16]. Coderanue B HaydHOM IO3HAHUU
TEOPETUKO-METOAOIOTUICCKUX U TPUKIATHBIX OTPACICBBIX KOHCTUTY-
[IMOHHO-TIPABOBOTO MPOQWIIS HaYal HalleleH Ha paclIupeHue W yriryo-
JICHHE B Pa3yMHBIX Npeaenax MpeAMeTa HaIIero HCCIEIOBAaHMS, CIO-
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CcOOCTBYET €ro 3HaYMTEIBHOMY oOoTramieHnuio U ykperuieruio[10], yau-
THIBaCT TOT (DAKT, YTO CaMU KOHCTUTYIIOHHBIC NPHHIUIBI U YCTAHOB-
JIeHUS 00 €IUHON CHUCTeMe MyOJUYHOM BJIACTH W MOpsakKe GopMHpoBa-
HUSl €€ OPraHoOB, C OJHON CTOPOHBI, BBITEKAIOT M3 OOIIETEOPETHUECKUX
KOHCTPYKIIUH, C JOPYroil — AETePMHHHUPOBAHBI YCIOBHAMH TOCYHap-
CTBEHHO-TIPABOBOM J1I€MICTBUTENIHHOCTH.

Uro kacaeTcs TEKyIeH KOHCTPYKIIMHM €IUHON CHCTEMBI ITyO-
JTWIHOM BiacTu B Poccuu, TO B M3HAYAIPHOM BHJIE OHA HE CITOCOOCTBYET
Kak MUHAMYM Pa3BUTHIO MOPsIKa (GOPMUPOBAHUSI OPTaHOB ITyOINIHOM
BJIACTH, KAK MAaKCUMYM BPSJI JIU BBITIOJTHHUT CBOIO CTPATETHYECKYIO LENb
— COXpaHEHHE M YKPEIUICHHWE IOJIUTUYECKOTO E€IMHCTBA POCCHUKCKOTO
rocyiapcTea u o0IiecTBa. B cyiecTByromeM BUIe TaHHAs KOHCTPYKITHS
cKopee Tpu BceM ee (YHKIMOHAILHOM IpeIHA3HAUYEHUH — BHOCHTH
«BKJIQJI B PealM3allrio CTPATETUH IOCTPOCHUS CUIIBHOTO U COJHIAPHOTO
rocynapctBa»|[17] — He TO3BOIUT 00ECTICUUTH PEaTbHYIO TTOTUTHIECCKYIO
KOHKYPEHIIHIO B Ipoliecce (OpMUPOBAHMS OPraHOB IMyOJUYHOM BIIAaCTH,
Ooiee TOro MOXKET MPHUBECTH K qucOamaHcy BO3MOXHOCTEH rocymap-
CTBCHHBLIX W HEroCyalapCTBCHHBIX CYG’I:GKTOB MOJIMTUYECKON CHUCTEMBI
olmiecTsa Mo y4yacTuio B mporeccax (popMHUpoBaHUS OpraHoOB MyOJHY-
HOW BJIACTH, YTO BIIeYEeT 3a co00i AedopMaIio caMoll CHCTEMBI. SIBHO
HampanimBaeTcss HeOOXOMUMOCTh Pa3pa0OTKA M TPHUHATHS PaMOYHOTO
(denepaNbHOTO 3aKOHA, IMOCBSIICHHOTO CAMHON CHCTEME IyOIUYHOM
BJIACTH, TJ€ CJIENOBaJI0 OBl KOHKPETHU3WPOBATh W MOHATHE ITYOIUIHOM
BJIACTH U €€ CHUCTEMEI, ONIPEACIIUTh TOJI0KEHHBIE B OCHOBY €€ OpraHu3a-
Ui U (PyHKIMOHUPOBAHUS TPUHIIMIIEL, YCTAHOBUTH CaM CyOBEKTHBIN
COCTaB, PEATU3YIOIINI MyOIMYHYIO BIACTh M HANPSMYIO 3aKPEIUTh OC-
HOBBI OayaHca MEXAy MOJCUCTEeMaMH OpraHOB MECTHOTO CaMOyIpaBlie-
HUSl ¥ OPTaHOB TOCYJapCTBEHHOW BIACTH W MHBIMH aKTOPaMHU B CTPYK-
Type HCCIIEyeMOW CUCTEMBI, M3JI0KHUTh UX IMyOJIMYHO-BIACTHBIE ITOJI-
HOMOUYHS, MEXaHU3MBI pEAN3allid UMW IMyOIIMYHON BIACTH, a TaKXKe
rapaHTHH OOecCTeYeHHs TOJHOIICHHON M TIOJTHOMPAaBHOHM peamu3aiuu
MMU CBOMX ITyOJIMYHO-BJIACTHBIX BO3MOXHOCTEH U TapaHTHH J1I0OPOCO-
BECTHOW TOJUTHYECKONW KOHKYPEHIMH, B TOM 4YHCJE B mporecce (hop-
MHPOBaHUS OPTaHOB MyONMYHOW BiacTH. HakoHen, BBeCTH pa3yMHBIE
OTpaHHYCHUS 3JI0YIIOTPEOICHHS MyOJUYHOW BJIACTHIO U 3aKPEIUTh OC-
HOBBI KOHTPOJIS 33 Peaiu3allueii KOMIIETEHTHBIMU CyOBEKTaMH TaKOTO
pona MOJTHOMOYHH.
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BeeneHne Ha3BaHHOM TEOPETUUYECKOM KOHCTPYKIIMM B TEKCT
Konctutyiuu P® craBut BOmpoc 0 TOM MECTe, KOTOpoe MopsAaok (hop-
MHUPOBaHUS OPTaHOB MyOJMYHOW BIACTH 3aHHMAaeT B €€ CTPYKType, a
TaK)Xe B CUCTEME OpPTraHU3aIl|K YIIPABICHUS POCCUNCKUM OOIIECTBOM U
TOCyIapCTBOM. byayun HEOThEMJIEMBIM 3JIEMEHTOM EIWHOW CHUCTEMBI
MyOMYHON BIACTH MOPSIOK (GOPMHUPOBAHUS OPraHOB MyOJIMYHON BIia-
CTH 3aHUMAET MECTO OJHOTO U3 BEAYIIUX CTPYKTYPHBIX KOHCTPYKTOB U
BBITIOJTHSIET OTPEJIEIISIONIYI0 JUIS JAHHOW CHCTEMBI (DYHKIIMIO MHCTHUTY-
[UOHAJIU3AIIMH U BOCIIPOU3BOJICTBA OPraHOB MyOJUYHOM BJIACTH.
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Cenbvkosa Tamvana Bnaoumupoena®

KOHCTUTYIIHOHHO-TIPABOBOM CTATYC BCEBEJIOPYC-
CKOI'O HAPOJHOI'O COBPAHUS KAK OPI'AHA IIPEJI-
CTABUTEJIbHOM BJIACTH

Cmamba noceésdweHa Xapakmepucmuxe KOHCHMUMYYUOHHO-
npasogozo cmamyca Bcebenopycckoeo napoonozo codpanus @ ceeme
KOHCmMUmyyuouHou pegopmul 6 Pecnyonuxe benapyco. Ananusupyromes
nopsiook gopmuposanus Bcebenopycckozo napoonozo cobpanus, e2o
NOJHOMOYUSL U (DYHKYUU, MeCo 8 cucmeme pazoenenus eiacmeil Pec-
nyoauxu bBenapyco. Ommeuaemca yHukanvuocms Bceebenopycckozo
HAPOOHO20 COOPAHUSL KAK Opeand npeocmasumebHoll 61acmu.

Knrwouesnvie cnosa: Beebenopycckoe napoonoe cobpanue, opeam
npeocmasumenvHol 61ACmuy, KOHCIMUMYYUOHHAS pedhopma, HApOOHbIl
cysepeHumem.

CONSTITUTIONAL AND LEGAL STATUS OF THE ALL-
BELARUSIAN PEOPLE'S ASSEMBLY AS AN AGENCY OF
REPRESENTATIVE POWER

The article is devoted to the characteristics of the constitutional
and legal status of the All-Belarusian People's Assembly in the light of
the constitutional reform in the Republic of Belarus. The procedure for
the formation of the All-Belarusian People's Assembly, its powers and
functions, and its place in the system of separation of powers of the Re-
public of Belarus are analyzed. The uniqueness of the All-Belarusian
People's Assembly as a state representative agency is noted.

Key words: All-Belarusian People's Assembly, representative
agency, constitutional reform, people's sovereignty.

*CenbkoBa TarbsiHa BuagumupoBHa, 3aBenyromuii kadeapoid TEOpUH M UCTOPUH
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IOPUINYECKUX HayK, foueHT (T. [omens, Pecriybnuka benapycs).
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Professor, Head of the Department of Theory and History of State and Law. Faculty of
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Bnepsrie Beebenopycckoe Hapomuoe codopanue (manee — BHC)
OBIT0 co3BaHO Mo mHUNMATHBE IIpe3unenTa Pecrryonuku benmapych (ma-
nee — [Ipesunenta) 19 okrsadps 1996 r. «B nensx obecrnedeHus: Hanoo-
Jiee MOJTHOTO YYaCTHsI IIMPOKUX CJIOEB HACENIeHHUsI B 00CYXIECHUH MpU-
HumaeMbix [lpesunentom Pecrybnmukm benmapycs, Kabunerom Mwunm-
ctpoB Pecny6nuku benapych, MECTHBIMH HCIIOJIHUTEIBHBIMU U PacIIo-
PAANTENBEHBIME OpPraHaMy Mep IO MPEOAO0IECHUI0 SKOHOMUYECKOT0 KpH-
3uca, CTaOWJIM3aIK COIMAIbHONW 00cTaHOBKHM B oOmiecTtBe» [1]. B mo-
cnenyromem co3siB BHC cran Tpaguimei B mpakTHKe roCyAapCTBEHHO-
ro YIpaBJeHUS U B COOTBETCTBHM C peIeHHSIMHU [ J1aBbl rocynapcTsa
BHC co3biBanocs mecTts pa3 Kaxisle OATh JeT. Ero aesrensHOCTD pe-
rynupoBanachk ykazamu [Ipesunenta u 3akoHoMm PecryOnuku benapych
ot 12 mrons 2000 1. Ne 411-3 «O peciryOIMKaHCKUX U MECTHBIX coOpa-
HUSIX». B cooTBeTCTBHU €O CT. 3 yKa3aHHOro 3aKOHA peciyOIMKaHCKOe
coOpaHue, KOTOpeIM B ToM yucie siBugercs 1 BHC, BricTynmaer ocHOB-
HOU (popMoOii HermoCcpeICTBEHHOTO yuacTus rpaxaan PecryOnuku bena-
PYCh B YIPaBJICHUH JeflaMH OOIIECTBA U TOCYIapCTBA U CO3BIBACTCS IS
00CYXKJICHHsI BOTIPOCOB T'OCYIaPCTBEHHOM M OOIIIECTBEHHOW JKU3HU Pec-
MyOJIMKaHCKOTO 3HAUEHHS. Y4YacThe rpaxiaH B COOpaHHUSIX OCHOBAaHO Ha
BaXHEHIIMX IEMOKPAaTUYECKUX NPUHLIMIIAX TaKUX Kak cBoOoa, 100po-
BOJILHOCTb, PaBEHCTBO, TiacHocTh [2, cT. 4]. Craryc BHC kak pecmy0-
JUKaHCKOTO COOpaHMs KapAWHAIBLHO M3MEHWICS B CBSI3U C BHECCHHUEM
n3MeHeHuit u gononHeHwit B Korcrurynuio Pecrybnmuku benapycs (na-
nee — Korcrurynus) 27 ¢espamnst 2022 T.

KoHcTuTynmonHbsie M3MEHEHHS U JIOTIOJIHEHHS, IPUHSATHIE B pe-
3yJbTaTe PECIyOJIMKAHCKOTrO pedepeHayMa, mnpoieaniero 27 geppans
2022 1., a Takke Mocleayollee 0OHOBIEHHE TEKYIIETO 3aKOHOATeIhb-
CTBa HALleJICHbl Ha JalbHEHIIee Pa3BUTHUE HAPOAOBIACTHS, AKTHBH3A-
U0 YeJIOBEYECKOro MOTEeHIMaNa JJisl pelieHus] 001erocy1apCTBEeHHBIX
3amad [3].

Tak B cootBerctBun ¢ Koncturymmeir BHC BxirtoueHo B cu-
CTeMy TOCYJapCTBEHHBIX OPraHOB KaK «BBICIIMH TpPEACTaBUTENbHBIN
opran Hapononactusi PecmyOnmku Bemapycb», Ha Hero BO3JIOKEHa
(GYHKLHUS ONpeneNsiTh CTpaTerMyeckue HampaBlICHUs pa3BUTHA 0OIie-
CTBa W TOCYAapcTBa, 00ecreunBaTh HE3BIOIEMOCTh KOHCTUTYITHOHHOTO
CTpOsi, IPEEMCTBEHHOCTh MOKOJIEHUH U rpakAaHcKoe corjacue [4, CT.
89']. Takum o6pa3zom Hapon Pecry6nuku Benapych monydun emte oy
BO3MOXHOCTh PEan30BaTh CBOIO BIACTh Yepe3 HOBBIM OpraH mpeacra-
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BHUTEJIBHON BIIACTH Ha BBICIIEM T'OCYAAPCTBEHHOM YPOBHE IIyTEM ydYa-
CTHSA B €T0 paboTe B Ka4eCTBE JEJIEraToB.

WcTuHHBIA AeMOKpaTH3M paccMaTpUBAaEMOT0 HMHCTUTYTa, Kak
ormeuaeT Yynpuc O.U., nposiisieTcs: B mopsAKe ero (OpMHUPOBAHHUS, 32
CY4eT MIMPOKOr0 HApOJHOTO IPEACTABUTENBCTBA, B IPEIOCTaBICHHOU
BO3MOXHOCTH KaXJIOMy OellopyCcy Ha BBICIIEM TOCYIapCTBEHHOM
YPOBHE NOY4acCTBOBAaTh B YNPaBJICHUU JEaMU T'OCYJapcTBa KaK HEMO-
CPEICTBEHHO, TaK M Yepe3 CBOMX IPEJCTaBUTENEH, B MOCTOSHHOM CTa-
Tyce JeNeraroB Ha MATWiIeTHUN mepuo Gopmupoarns BHC, B momn-
HOMOYMSIX BBICIIETO TMOpsSAKa, B HEMOCPEACTBEHHON BO3MOXHOCTHU
Y4ECTh IIPH MPUHATUN PEIIECHUM MHTEPECHl BCEX PETHOHOB M COLHAIIb-
HBIX TPYIII TpaXkaaH, MpeJcTaBuTeeii MHOTHX mpodeccuit [S].

VY4eHbIe cCpaBeyIMBO YKa3bIBAIOT HA TO, YTO OENOPYCCKHUil Ba-
pHaHT 3aKkpervieHus ropuandeckoro cratyca BHC sBasercs yHHMKanb-
HBIM C YYETOM pacCTyIlel MoTpeOHOCTH pacluIMpeHns HapOJHOTO TMpe-
CTaBUTENbCTBA, a TAK)KE MPUMEHEHUS MPHUHLHUIIOB JACUEHTpaTH3ald U
nepepacnpeaeIeHus] BIACTHRIX MosHOMOuunil [6]. OOpaiuas BHUMaHHE
Ha UCTOPUYECKYIO O0YCIOBICHHOCTh PA3BUTHSI MHCTUTYTOB HAPOJIHOTO
Mpe/cTaBuTeNsCTBa, Bacunesnua . A. oTMedaer, 4yTo TakoW HeCTaH-
JapTHBIM MOAXOM, Kak co3jaHue U (hyHKUHOoHHMpoBaHue Bcebemopyc-
CKOT'0 HAapOAHOTO cOOpaHusl B CHCTEME TOCYIapCTBEHHOM BIIACTH, SIBIISI-
eTcs pacIIMpeHHUEeM JEMOKpPAaTHYECKHX OCHOB, obecriedeHueM Oolee
HIMPOKOTO y4YacTHs TPpaXKIAaH B YNpaBJIEHHWH NeJdaMH rocynapcraa [3].
BricTymas BBICIIMM NIpeACTaBUTENBHBIM opranoM HapogosiaacTus BHC
OyZeT BBIMOIHAITH CTAOMIN3UPYIONLYI0 B KOHCOMHAUPYIOUTYIO (PYHKIUU
B obOmectBe [7].

Koncturynmmonno-npasoBoii craryc BHC onpenensiercst tem,
yro Koncturymus Pecnyonuku bemapyce 3akpemnwna mopsnok ¢hopMu-
poBanust BHC, o0o3Haumna ero KOMIETEHIIMIO W CPOKH MOJTHOMOYHH,
oIpeieNniIa IPaBoBbIe U OPraHU3ALUOHHBIE (POPMBI AEATEIBHOCTH.

IIpencraBuTenbHas BIACTh HA3bIBAETCS HEOTHEMIIEMBIM ATPH-
OyTOM JEMOKpaTHYECKH OpPraHW30BaHHON NyOnuuHOW Biactu [§, c.
550]. B Hacrosimee BpeMsi B IOPHIMYECKON Hayke cpopMUpOBaIoCh
MHOJKECTBO TIO3MLIN O MOHSATHUH U CYIIHOCTH IPEICTABUTEIBHON BIla-
CTH, O €€ COOTHOLIEHUU C 3aKOHOJATEIbHOM U MECTE B CUCTEME pasJe-
JIeHWsl BJAacTel, a Takke O Hopsiake (GOpMHUPOBAHUS M KOMIICTCHIIUH
OpraHoB MPEACTABUTEIBHON BIACTH. AHAINW3 HAYyYHOU JUTEPATYpHI
MO3BOJISIET BBIIENUTH OOIIME NPU3HAKU OpraHa INpeACTaBUTEIbHON Bila-
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CTH: BBIOOPHOCTb, KOJUIETHAaIbHOCTh, HAIWYHE JIETIETHPOBAHHBIX HApPO-
JIOM TIOJTHOMOYHH, OTPaHUYEHHBIA CPOK (DYHKITHOHUPOBAHHUSL.

B cootBercTBum co cT. 6 3akona PecnyOnuku benapyck ot 7
¢espans 2023 r. Ne 248-3 «O BceebenopycckoM HapOJHOM COOpaHUI
BHC ¢opmupyetcst u3 jeneratoB, MpeaCcTaBISIFONNX pa3IMYHbIC COIHU-
aJNbHbIC cjIou M rpymnsl obiiectsa [9]. [Ipu takom moaxonae obecreyu-
BaeTcs ocoOwlii craryc BHC, n uckimoyaercsi puck pa3daiaHCUPOBKH
rocynapctserHoro ammapata [10]. Taxke BHC Geper Ha cebs comm-
anpHble (DYHKIUH, KOTOpBIE OyayT CBSI3aHBI C IPEICTABUTEIHCTBOM
Pa3HBIX HHTEPECOB.

B cootBetcTBHU co cT. 3 3akoHOM «O BcebemopycckoM HapoI-
HOM COOpaHUmM» €ro AesITeTbHOCTh OCHOBBIBAETCS HA MPUHITUIAX: HAPO-
JIOBJIACTHUS; BEPXOBEHCTBA IpaBa W 3aKOHHOCTH;, JEMOKPAaTHYHOCTH;
MPEEMCTBEHHOCTH T'OCYIapPCTBEHHOM MONMTHKH; COLHAJIbHOHN crpaBen-
JUBOCTH; TJIACHOCTH; KOJUIETHAILHOCTH, CBOOOJHOIO OOCYXICHUS U
MIPUHATHUS PELLICHUN.

BHC sBnsiercss BEIOOPHBIM OpraHoM, (hOopMHpYeMbIM KOCBEH-
HBIM IIyTE€M, KOTOPBIH, OJHAKO, 00eCTeYnBaeT ONTUMAIbHOE MpPEeCcTa-
BUTENBCTBO KaK OT OPraHOB IOCYAAapCTBEHHOMN BJIacTH U MECTHOTO ca-
MOYIIPaBIIEHHUS, TAK U OT CYOBEKTOB I'pa)KIaHCKOTO oOmiecTBa. 3amadya
obecrieyeHrsT MaKCHUMAallbHOTO HapOJHOTO IIPEJICTAaBUTENHCTBA ObLIa
obo3HaveHa ere npu co3biBe neproro BHC B 1996 r. korna B kauecTBe
JleieraToB Ha coOpaHue OBUIO MPEIIOKEHO MPUBIEYh B MEPBYIO OUe-
penp «Hamboyiee aBTOPUTETHBIX MPEACTABUTENEH TPYIOBBIX KOJUIEKTH-
BOB OOBEIWHEHUH, MPEANPHUITHH, yupekIeHHid Bcex GopM cOOCTBEH-
HOCTH, a TaK)Ke NPEACTaBUTENICH yUCOHBIX 3aBE/ICHUI, BOMHCKUX YacTel
Y TpaXkIaH M0 MECTY JKHUTEIHCTBAY, a TAK)KE OPraHU30BaTh MpHUTJAllle-
HUE TIPEICTABUTENIEH OPraHOB TOCYJAapPCTBEHHOTO YIPABICHUSA, MECT-
HeIx COBETOB JIEMyTaTOB, MpeACTaBUTENIeH OOIECTBEHHBIX 00bEIHHE-
HUH, cpeacTB MaccoBoi uHpopmanuu [1, m. 5]. Crieqyer oTMETUTh, 9TO
OT TOTO, Kak (hopMHUpYeTCs MPEACTaBUTEIBHBIN OpPTaH 3aBUCUT €ro Jie-
TUTUMHOCTb.

OueBuIHO, YTO MOAXOABI TOCYAApCTB K (OPMUPOBAHHIO Opra-
HOB HapOJHOTO TMPEJCTABUTEIHCTBA HE OTIMYAIOTCS OJHOPOTHOCTHIO U
UMEIOT PSIJT OCOOCHHOCTEW. B 3TOH CBSA3M ydYeHBIC BBIACISAIOT Pa3HBIC
MoJenu (GOpMHUPOBaHUS JaHHBIX UHCTUTYTOB. B ropuandeckoii iutepa-
Type HX TOMPa3AETAIOT HA JEICHTPATN30BAaHHYI0 MOZEINb, XapaKTeph-
3YIONIYIOCSA pacIpe/ieIeHneM BIACTHBIX TOJTHOMOYHWH Ha 00Ierocyaap-
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CTBEHHOM, PETMOHAIFHOM M MECTHOM YPOBHSX, U Ha IIEHTPAIN30BaH-
Hyto cucteMmy. [locnenHsas MCXOIUT M3 TOTO, YTO BCS MOJHOTA BIIACTH
MIPUHAUIEKUT HAPOy U ABJIsAeTCA HeAenuMoil [6]. Mo)kHO cormacuThcs
C TEM, YTO TaKOW MOAXOJ B OOJIBIICH CTETICHW OPUEHTHPOBAH Ha pac-
Mpe/ielieHne TIOJHOMOYMI, YeM Ha 3aKpeIUIeHHE W XapaKTePUCTHUKY
KOHCTHTYIIIOHHOTO CTaTyca MPEeACTaBUTENBHOTO OpraHa.

Coznanne BHC kak moJHOLIEHHOrO OpraHa rocyJapCTBEHHON
BJIACTH M «apOUTPaKHOTO» MEXaHH3Ma B CHCTEME CIEPKEK M TMPOTHBO-
BECOB SBJSIETCA TMPHU3HAKOM «ICIEHTPATU3AIUN ITyOJINYHON BIACTH»
YTO MpeAnojaraeT HE TOJIbKO TEPPUTOPUANBHYIO JEUEHTPATU3ALMIO
BJIACTH, HO U PACCPEOTOUYEHUE TOCYAAPCTBEHHO-BIACTHBIX MOJIHOMO-
YUl BHYTPU CUCTEMBI IIEHTPAJIBHBIX OPTraHOB TOCYIapCTBEHHON BIIACTH
[10].

B cootBercTBUm ¢ 3akoHOomaTensctBoM BHC dopmupyercs cpo-
KOM Ha 5 JIeT W SBISETCS TaKUM 00pazoM, MOCTOSIHHO JIEHCTBYIOIIUM
OpPTraHOM C OTPaHUYEHHBIM CPOKOM TOJTHOMOYMH, YTO ITO3BOJIET Peau-
30BaTh MPUHIUIIBI HAPOJOBIACTHS, TEMOKpaTU3Ma U MPEEeMCTBEHHOCTH
TOCYIapCTBEHHONW TOJMUTHKU B ero nestenpbHoctr. BHC neiicTtByer Ha
OCHOBE IPHHIIMIIA KOJUIErHaIbHOCTH, (hopmoii padotel BHC B cooTBeT-
ctBur co cT. 89* KoHcTuTymK SBISAIOTCS 3aceqaHus, KOTOPhIE MPOBO-
JSATCS HE pexke ogHoro pasza B rofl. Pemenus BHC npunumarorcsa mytem
cBOOOMHOTO OOCYXXIEHHS M TOJI0OCOBaHMs. Tak B COOTBETCTBHH CO CT.
89° Koncrutyuuu pemenus BHC «saBisiorca — 00sS3aTelbHBIME
JUTSI UICTIOJTHEHUSI ¥ MOT'YT OTMEHSITh MPABOBBIE aKThl, UHBIC PELICHUS
TOCYIapCTBEHHBIX OPraHOB U JIOJDKHOCTHBIX JIUI], MPOTHBOpEYAIINe
WHTEpecaM HalMOHAJIBFHOW 0e30MacHOCTH, 3a UCKIIIOUYEHHEM aKTOB CY-
JCOHBIX OPTAHOBY.

Y. 2 cr. 3 3akona Peciybnuku benapycs «O HOpMaTHBHBIX Ipa-
BOBBIX aKTax» 3aKperuIsieT MOJ0KEHHE O TOM, YTO OT/AEIbHBIE PEeIIeHUS
Bcebenopycckoro HapogHOTO COOpaHHsA, MPHHATHIE B COOTBETCTBHHU C
KoHnctutynueit BxoasaT B cocTaB 3akoHoAaTenbeTBa [11]. D10 pemienus
00 yTBEp)K/IEHNH OCHOBHBIX HAIpPaBJICHUN BHYTPEHHEH W BHEITHEH 1O-
JUTHKH, BOEHHOW MOKTPHUHBI, KOHIIETIINY HAIMOHAIHFHOW O€30IacHo-
CTH, TPOTPaAMM COIMAILHO-DKOHOMHYECKOTO pa3BUTUsA PecmyOnuku
bemapych, o BBenennu Ha Tepputopun PecnyOnmku bemapych dpe3BbI-
YallHOrO WJIM BOEHHOI'O MOJOKEHHS B COOTBETCTBMM C KOHCTUTYyLHEH,
00 yCTaHOBJIEHUM FOCYIaPCTBEHHBIX MPa3THUKOB U MPa3THUYHBIX JTHEH.
B T0 xe Bpems 3akoH «O HOPMATHBHBIX MPAaBOBBIX aKTax» IOKa HE
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OTIpeNIeIIT FOpUInIecKyto crry pemeranii BHC, 4ro momaraeM moymKHO
OBITH CZICNIaHO B ONIDKaifiiee Bpems, TeM Oojee 94To paboTa Hal BHECE-
HUEM U3MEHEHHUH U TONIOJIHEHNH B YKa3aHHBIN 3aKOH aKTUBHO BEJIETCS.

Cemamxo E.B. otmeuaet, 4To «IpencTaBUTENbHAs BIacTh — 3TO
NeSITENIBHOCTh  HAJIMAPIIAMEHTCKUX OpPTaHOB, C(OPMUPOBAHHBIX W3
MpecTaBuTeNell pa3MTuYHbIX TPYII HACEIEHHUsS, TPEICTaBUTEIeH BCEX
BETBEH BIACTH, CIIOCOOHBIX yOEAWUTENHHO M IMOJHO OTpa)kaTh MHEHHUE
COLIMATBHBIX TPYMI U COBMENIATh UX C MHTEPECAMHU BCETO OOIIECTBA H
roCyapcTBa, MAaKCUMAIBHO PACHIMPSATH BO3MOXHOCTH IJISI PEaTbHOTO
JEeMOKPAaTHUECKOTO y4acThs, QYHKUUSIMH KOTOPBIX SIBIISIETCS ONpere-
JIEHWE OCHOBHBIX HAINpPaBICHUM BHYTPEHHEH M BHEIIHEH IOJHUTUKH,
WHBIX CTPaTETHMYECKHX BOIPOCOB TOCYAapCTBEHHOTO pa3BUTHD» [12].
VYka3aHHbIE XapaKTEpUCTUKU OpTraHa MpeACTaBUTEIBHON BIACTH Xapak-
tepHs! 1 11t BHC.

3akperuieHne KOHCTHTYITHOHHO-TIpaBoBoro crtaryca BHC kak
MIPEeICTaBUTENIFHOTO OpTaHa MMeeT BaKHeiIlee 3HaYeHHe ISl Ompejie-
JIEHUs] €r0 CYLUIHOCTHM M MECTa B CHUCTEME OpraHOB IOCYAAapCTBEHHOMN
Brnactu. [IpencraButenpHbil Xapaktep Biactu BHC o0ycnmoBien kak
MOPSAKOM (OPMHPOBAHHUS, TAK TEMH IMOJTHOMOYHMSIMU, KOTOPBIE HA HETO
BO3JIOKEHBI B COOTBETCTBUU C 3aKOHOJATENbCTBOM. OpraHsl mpezcTa-
BUTENBHON BJIACTH TPAAMLIMOHHO HAJEISIOTCS MOJHOMOYMSIMH IO pe-
IIEHUIO BaXHEWITMX BOMPOCOB TOCYNApPCTBEHHON W OOIIECTBEHHOMN
xu3Hu. Kak Beicimii npencrasurensHbiil opran BHC ceronns nanene-
HO peajbHBIMH BJACTHBIMH IIOJIHOMOUYMSIMH B cdepe BHYTpEeHHeH
Y BHEIIHEH TOJWUTHKH, HAI[HOHAIBHOH 0€30MMacHOCTH, COIHAIBHO-
9KOHOMHUYECKOro pa3Butusi. OHO MMEeT MpaBo 3aKOHOAATEIHLHONW WHU-
LUaTHBBI, B TOM YHCJIE O BHECEHUN U3MEHEHHH M aonoinHeHud B KoH-
cturynuio. BHC umeer momHOMouns MO PELIEHUIO KaJpOBBIX BOIPO-
COB, @ TAKXCE BBITIOJHSET PACIIOPS/IUTENBHBIC U KOHTPOJIbHBIC (PYHKIHN
B COOTBETCTBHH ¢ KOHCTUTYLIMEN 1 HHBIMH 3aKOHAMH.

Taxum o0Opasom, B coorBercTBuu ¢ Koncrurynueit BHC napsiny
¢ [lapnamenTom, a Takke OpraHaMH MECTHOTO CaMOYIPAaBIICHHS SIBIIS-
€TCSl OpPTaHOM TpecTaBuUTENbHOU AemMokpatun. BHC 3anmmaer Bax-
HelIIee MEeCTO B CUCTEME TOCY/IapCTBEHHBIX OPTaHOB U SIBISIETCS OJIH-
LIETBOPEHUEM JEMOKPATHUECKON MOJEIN OpPraHOB NpEeICTaBUTENbHOMN
MyOJIMYHOM BIACTH. DTO BBHIOOPHBINM KOJUIETHAIBHBIA OpraH, He OTHO-
CSIIMIACS HU K OJHOW BETBH BJIACTH. 3aKpeIUieHHe Ha KOHCTHTYIIHOH-
HoMm ypoBHe BHC B kadecTBe BBHICIIETO MPEACTABUTEIBHOTO OpraHa
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HapOIOBIACTHA OMpPEENSIeT €ro0 OCOOBId KOHCTHUTYIIMOHHO-TIPABOBOM
CTaTyC TJIaBHOM 3a/adeil KOTOPOro SBJSeTCS BhIpaXKEHHE BOJHM Hapoa.
OueBHIHO, YTO YHUKANIbHAS TIpakTHKa Pecyonmuku benapych B hopmu-
POBaHUH BBICIIMX OPTraHOB IPEACTABUTENBLHON BIaCTH OyJEeT HHTEpEeCcHa
IPYTUM TOCYJapCTBaM, CTPEMAILIMMCS K YKPETJICHHIO HapOAHOTO CyBe-
pEHHUTETa M PA3BUTHUIO TPAXKTAHCKOTO OOIIECTBA.
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1.Iloka3aTh aKTyaJIbHOCTh CYIIECTBYIOIICH HAyIHOU TTPOOIEMBI
YeJIOBEYECKOro OeccMepTusi M peaju3allid IpaBa 4ejloBeka Ha Oec-
cMepTHE (BEUHYIO >KU3Hb).

2.Paccmotpets koHLenT «beccmepTre» B CBSI3KE ¢ MpaBOM de-
JIOBEKA U IpakJaHMHA Ha JKU3Hb U APYI'MMU IIpaBaMU 4€JI0BEKa.

3.PackpbITh IpUYMHBI NPOOJEMBI 10 3aKOHOAATEIPHOMY 3a-
KPETJICHUIO TIpaBa yesloBeKa Ha OeccmepTHe.

4.CaenaTh BBIBOABI M TMPEUIOKHUTH IyTH PEIIEHUS MPOOIEeMBI
YeJI0BedecKoro OeccmepTusl.

MeTtoponorusi ucciaeoBaHUsI — JIOTHUECKUH U CPaBHUTEIBHBIN
aHaJM3, CUCTeMaTH3aLusl, MeXXIMCIUIUIMHAPHBIA METO/l aHaJIN3a, METO.
[IAaHOPaMHOI'0 BHJIEHUS W aHAIM3a, a TaKKe JYXOBHO-HPAaBCTBEHHBIN
aHaJM3.

B cratee mpuMeHEH HOBBI Hay4HbBII METOA — JyXOBHO-
HPaBCTBCHHBIN aHanmM3, HeCymuid B cebe TyXOBHO-HPaBCTBECHHBIN
CMBICJI, KOTOPBIH pacKpblBaeT B3IV 4EJIOBEUECKOM Iylu Ha Oeccmep-
THe. [ 1aBHON EHHOCTBIO U KPUTEPHEM JYXOBHO-HPaBCTBEHHOT'O METO-
1a SBISETCS aHaIN3 CMBICIOB TOTO WJIM MHOTO ()eHOMEHA / TIOHATHS B
acIleKTe COOTHOIIEHHUS ¢ AYIION M JyXOoM deloBeka [8, c. 244-254].

I[lon nmyxom 4denoBeka moApa3yMeBaeTCsl SMaHalus —(J1art.
emanatio — ucredenue, pacnpoctpanenue) bora, a moj aymou yenoseka
— BoxecTBeHHas U 1yXOBHO-HPAaBCTBEHHAs LIEHHOCTh, COBEPILEHHO Ca-
MOCTOAITENIbHOE AyXxoBHOe Pa3ymHOe OHepretnueckoe CyIiecTBo
(Cyth), criocobHOe XHUTh O3 Tena 4enoBeka, OeccMepTHoe TBopeHHE
bora [8, c. 244-254]. Cnemyer OTMETHTD, YTO MHOTUMHU CBETCKHMH HC-
clleoBaTesIMU (MaTepUaIlcTaMy) IO/ HOCIEIHUMHI MBICIUTCSI CO3HA-
HHE ¥ TIOICO3HaHME YenoBeka [8, c. 244-254].

AKTyaJbHOCTh U BOCTPEOOBAaHHOCTH MCCIIELyEeMOW TeMbI Ompe-
NesieTcs OTCYTCTBUEM COBPEMEHHBIX HaydHO-(HIOCOPCKUX HCCIIEHO0-
BaHU, OCBSIIEHHBIX MIPaBy YeJOBeKa Ha OeccMepTue (IpaBy YeIoBeKa
Ha BEYHYIO JKU3HB), TaK KaK 3TO CBSI3aHO C TEM, YTO HAayKa, B OTIMYHUE
OT PEJIUTHUH, B peanbHoe OeccMepTre YeIoBeKa IPOCTO HE BEPHUT.

[IpaxkTryeckas 3HAUMMOCTb MCCJIEJOBAaHUS COCTOMT B TOM, YTO
HacTosmas padora MO3BOJSIET Ha TEOPETHYECKOM YpOBHE O0OOCHOBAThH
HEOOXOJIMMOCTh 3aKOHOJIATENIFHOTO 3aKpeIUieHHs TpaBa YeloBeKa Ha
OeccMmepTHe M MPUKIIAIHOTO TPUMEHEHHS HAYYHBIX pa3paboTOK B TPO-
JUIeHMH OMOJIOTHUECKOW YEJIOBEYECKOW JKM3HHU, a TaKXkKe OINpeaesUTh
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OCHOBHBIC HAIPaBIIEHUS HAYYHOTO HMCCIIEOBAHMS MPOOIEMBI YeJIOBeUe-
CKOT0 OeccMepTHs.

[IpaBo denoBeka Ha KU3Hb 3aKperuieHo Bo Beeobmieit Hexnapa-
uuu npas yenoBeka oT 10.12.1948 r., KonBeHuu o 3amure npas yeno-
BeKa M OCHOBHBIX CB00OJ OT 04.11.1950 r. U APYrux MEXIyHAPOIHBIX
JIOKyMEHTaX, a TakKe B HAIIMOHAJIBHBIX 3aKOHOAATEIHCTBAX.

CornachHo yactu 1 craten 20 Konctutyuuun Poccuiickoit dene-
panmu, KaXablii KMeET IpaBo Ha KKu3Hb [9].

3akoHOAATeNb TMOJ TMPAaBOM HAa JKW3Hb MOHWMAeT OMOJIOTHYe-
CKYIO YEJIOBEYECKYIO JKU3Hb (IIEPHOJ OT POKACHHS YEIOBEKa U JI0 €ro
CMEpTH), a HE BEYHYIO JKU3Hb, TEM CaMbIM OTPaHUYKMBAas BO BPEMCHU
MTOHSTHE <OKU3HBY.

[IpaBo uenoBeka Ha KU3HB OTHOCST K AyXOBHO-HPaBCTBEHHBIM
mpaBaM M cBOOOAaM dYeJioBeKa (YeTBEPTOMY MOKOJICHHUIO MpaB YeIoBe-
Ka) [6, c. 216-221].

[IpaBo yenmoBeka Ha KU3HBb BKIIOYAET B ceOs MPaBO YeJIOBEKa Ha
OeccMmepTre (BEUHYIO KH3HbB), a TakKe MpaBo AYIIN 4eJoBeka Ha Oec-
cMmepTHe (IIATOe TIOKOJICHHE TIpaB YesioBeka) [6, ¢. 216-221].

TpaauIMOHHO CUUTAETCS, YTO «Ujes OecCMepTHs 3aloKeHa B
«KOJIJIEKTUBHOM O€CcCO3HATEIbHOM» YelIOBEYEeCTBa, U 00pesia CBOE BhI-
pakeHHe B apXandeckux Mudax, TeM caMbIM OOBSICHUB CXOJICTBO, HHO-
IJla TOXKIECTBO MEXJy MHU(OIOTHYECKUMHA MOTHBAMH M CHMBOJIAMH Y
HapoJ0B, HE UMEBIINX MPSIMBIX KOHTAKTOB ApYT ¢ apyrom» [10, c. 29].
B HameM NOHMMaHUM TOJ TaK Ha3bIBAEMBIM «KOJUIEKTUBHBIM Oecco-
3HATENFHBIM YeJIOBEUECTBa», MPEXKJIE BCETO, CIEIyeT MOHUMATh JIyIIH
JIIOJICH ¥ Hapoja, KOTOphIe COOCTBEHHO U SBJSIOTCS HOCHUTEISIMH (HC-
TOYHHKaMH) OeccMepTusl.

CornacHo ToNIKOBOMY CIIOBapIO KHUBOT'O BETMKOPYCCKOTO SI3bIKA
B.W. ansa, Oe3cMmeprre 0003HaYaeT HEMPUIACTHOCTh K CMEPTH, TIPH-
Ha/JIeKHOCTh, CBOMCTBO M KQUECTBO HEYMHPAIOIIEro, BEYHO CyIIee
W JKUBYLIETO, a TaKkXke OC3KOHEUHYI0 IOYXOBHYIO JKM3Hb, HE 3aBUCH-
et ot wiotu [5, ¢. 73]. To ecth Ge3cMepTHe 0003HAYAET, YTO JKUBOE
HHUKOT/Ia HE TIOABEP/KEHO CMEPTH, TIIEHHIO WK pacmany [1, c. 169-173].
M3 nurepaTypHBIX UCTOUHHKOB CIEAYET, YTO B JPEBHEPYCCKOM SI3BIKE
CYIIECTBOBAJIO TOJILKO CIIOBO «0e3CMepTHE», a ¢ MPHUXO0J0M COBETCKOM
BJIACTH BMECTO HEro OBLIO BBEJCHO B 00OPOT HOBOE CIIOBO «Oeccmep-
THEe» (Aajee — COBETCKOE CIOBO / MOHITHE «OECCMEPTHEY), KOTOPOE CO-
CTOUT U3 JIByX CJOB «0ec» M «CMEpPTh», TO €CTh (PaKTUUECKH MPOU30-
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IIJIO CYNIECTBEHHOE N3MEHEHUE CMBICIIOBOW 3arpy3Kd NepBOHAYAIBLHO-
ro cioBa [4, c. 21].C ycTaHOBJIEHHEM COBETCKOM BIIACTH IO ITOJIUTHYC-
CKUM, HJICOJIOTHYECKUM U MeTaduzndeckum (0T rped. metaphysic — To,
9r0 mocie (U3UKM) MPUYMHAM CIaBSHCKas a30yka Oblla 3aMeHEHa
Ha CEeKyJIIpHBIHA (0T mar. saecularis — BEKOBOW, CTOJETHHHA, MHPCKOH,
ceerckmii) andasur, [exkperom Comera Hapomueix Kommcca-
poB PCOCP ot 10.10.1918 r. «O Benenuu HOBOU opdorpadum» BBexe-
Ha HoBas opdorpadusi, B COOTBETCTBUU C KOTOPOH OykBa «3» 3aMeH:I-
etcs OykBol «C» mepen IIIyXHUMH COTJIACHBIMH, B TOM YHUCIIE U TIepen
OykBoii «C», ci10BO «Oe3cMepTHe» ObLIO 3aMEHEHO Ha COBETCKOE CIIOBO
«becemeptue» [1, c. 169-173], 4To CyImECTBEHHO MU3MEHHIIO PYCCKYIO
MEHTaJIBHOCTD (JIAT. mens — yM, pa3yM) U UCTHHHBIA CMBICIT MHOTHX
CJIOB, B TOM 4HCIIE M cJioBa «Oe3cMmeptue». [IpucraBka Oec- B pycckoM
S3BIKE 3a/IeBacT YyBCTBA MHOTHX BEPYIOIIMX JIIOJEH, 4TO TpeOyeT TIua-
TEJBHOTO W3YYCHHUS] pacCMaTPUBACMBIX MOHATUI U pa3pelieHus] 3TOTO
apXUBa)KHOI'O JyXOBHOrO Bompoca s obmectea [1, c. 169-
173].CMBICT COBETCKOTO ci0Ba «OeccMepTHe» CBsizaH ¢ OecoM (37IbIM
IyXOM) I CMEPThIO (THOCNIBIO), TO €CTh OHO O0O3HAYACT, |TO
Oec (3110) BegaeT U BiIaieeT CMEPTHIO, KOTOpas IS YeJIOBEKa CBS3aHa C
MpEeKpaleHHEM BCEX MPOLECCOB KHU3HEACIATEINBHOCTH (DU3NIECKOro Te-
na. CremoBartenbHO, cJI0BO «beccmepTre» oTneneHo oT borau ot Ero
CBOWCTB M XapakTepUCTHK (Oe3cMepTHe, BEYHOCTh, BE3JIECYIIHOCTh U
np.). B memom 3TO  Takke Kacaercs U COBETCKOro  andasura. To

€CTb KOHLIET «beccmepTre» o0o3HavaeT HEBEYHOE, TH-
6emb, 3110, OBICTPOTEYHOCT ¥ OTPAHUYEHHOCTH BO BPEMEHH.
CoBeTcKoit (CexyIIsIpHOiN) BJIACTHIO OBLIT HCKa-

EH M3HAYAIBHBIN TyXOBHBIH CMBICT ClOBa «Oe3cMepTusi». B cBs3u c
4eM, BEpPYIOIUE 10 Cell JICHh B HEJIOYMECHUU OT pPe(OpMBI PYCCKOTO
si3pika B 1918 1., a Takke ot OeszmeiicTBmii Pycckoii [IpaBocimaBHOM
HepkBu u APYTUX PEIUTHO3HBIX MHCTUTYTOB IO BOMNPOCY HCKAXKEHUS
CMBICJIa PYCCKUX cJI0B. [0 MHEHUIO aBTOPOB, ISl PETUTHO3HBIX UHCTHU-
TYyTOB HMCKa)KEHHWE CMBICIA PYCCKOTO sI3BIKA TOYEMY-TO HE SIBIIACTCS
BOKHON MpOoOJIEMON PYCCKOW IMBHIIM3AIMN W BEPYIOIIHMX, CIEIOBa-
TEIbHO, MOKHO MPEANOJI0XKUTh, YTO UX YCTPAUBAET TAKOE MOJIOKECHHE
JIeJT SIBHO TI0 TIOJTUTUYECKUAM M MHBIM TPUIHHAM.

B cootBerctBum ¢ IIpaBociaBHON 3HIMKIIONEINEN, O] COBET-
CKHM CIIOBOM «OeccMmepTtue» nonumaetcs: 1. CotictBo BoxecTBeHHOI
MIPUPOJIBI, HEMOABIAacTHOU cMepTu. 2. COoCTOsiHUE, B KOTOPOM TpeOBI-
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BalOT JIYXOBHO-pa3yMHBIC CYIIECTBA, MPEOJOJICBINNE CBOIO 3aBHCH-
MocTh OT cMepTu. 3. [TocMepTHas ciiaBa, MOJTy4YeHHast B pe3ysbraTe co-
BEpIICHHS TT0/IBUTA JKEPTBEHHOTO ciryxenus [1, ¢. 169-173].

Hayka no Hacrosiiero BpeMeHH, K OOJIBIIOMY COXAaJCHHIO, HE
npopaboTaia BOIPOC CMEPTH 1 OecCMepTHsI, KaK 3TO Celialia pesTurusl.

Crienmyer OTMETHTh, MHOTUM JIFOJISIM PEJMTHO3HAs (QUIOCOPUs
OeccmepTHs He Bcerja nouatHa. [loaTromy B o01iecTBe HE PUHATO 00-
CYXJIaTh TEMy CMepTH. B cBs3H ¢ 4eM, 4enoBeK ocTaércsi OJJUH Ha OJIUH
CO CBOMM CTPaxOM CMEPTH BILIOTh JIO CBOETO YXO/Ia.

B ¢unocodun mon moustHeM «OeccMepTHE» IOHUMAIOT Clie-
JyIOIIee: «CYLIeCTBOBaHME TIMYHOCTH WM AYIIN TIOCIIE CMepTH; B Oonee
MIHPOKOM CMBICIIE — CIIMSTHHUE OYIIA ¢ BOroM MM ¢ «MHPOBBIM JTyXOMY;
M, HaKOHEI, CYIIECTBOBaHHE JIMYHOCTU B CO3HAHUH IIOTOMKOBY» [6, C.
43-44].

Betensitor cienyronue ocHOBHbIE BHIbI Oecemeptus: 1. Jly-
xoBHoe (Bor (Bubmus, 1Tum. 6:15,16) [2] — BoxectBenHoe Geccmep-
tue; Jlyx; cymectBoBaHue boskeCTBEHHOMN M JTyXOBHOM SHEPTHH; BEUHOES
CyIIECTBOBaHMWE IYIIM dYejoBeka); 2. buomornueckoe (¢usnyeckoe)
(cymecTBoBaHHE (PU3MUECKUX M OMOJIOTUUECKUX DHEPTHN: POKICHUE U
NPOJODKCHUE POJA; Mapa3UTUYECKOe OeCCMEpTHE; BaMIIUPU3M H JIpY-
rue); 3. CounanbHoe (Yepe3 MaMsATh U TBOPSHHUS YEJIOBEKa: JINYHOCTHOE
OeccMmepTre, TBOpUecKoe OeccMepTuhe, KylbTypHOoe OeccMepTue U Jpy-
rue) [3, c. 109-111; 7, ¢. 119-120].

B Hacrosiee BpeMst BBIACISIOT BUpPTyalibHOE (IMpoBoe) Oec-
CMepTHe, TCUXOJIOTHUecKoe OeccMepThe W JIpYrHe BHIBI OeccMepTHs,
KOTOpbIe ()aKTHUYECKH SIBJISIOTCS PA3HOBUIHOCTSMHU OCHOBHBIX BHJIOB
OeccmepTHs.

beccMepTHIO MMPOTUBOCTOST CMEPTh W HTPOIUS, C KOTOPBIMH
HayKa HHYEro CJIejaTh IOKa HE MOXKET, M0 BCEH BUIAUMOCTH, U3-32 Ma-
TEPUATMCTHYECKOTO TT0IX0/1a K JaHHBIM (DeHOMEHAM.

OueBuaHO, 4TO OHONOrHUecKoe (pusnyeckoe) GeccMepTHe MOKa
HEBO3MOXKHO B CBSI3U C HAJIMYHMEM MPUPOIHBIX IMPOLECCOB CMEPTH U
SHTPOIHUH, CMBICII M AJITOPUTM KOTOPBIX HAyKe 10 KOHIIA HETOHSTCH, a
3HAYUT, HEBO3MOYKHO PETYJIMPOBATH U YIPABISTH STHMH MIPOLIECCAMH.

[To MHEHHIO aBTOPOB HACTOSIIEH CTaThH, PEIIUThH MPOOIEeMy OHO-
JIOTHYECKOTO OecCMEpTHs YeIOBEKa HEBO3MOXKHO 0€3 TOHWMaHUs |
MIPUHATHS HAYKOH (hakTa TyXOBHOTO OECCMEPTHS YeIOBEKa U €ro AYIIH.
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[To BbIIEyKa3aHHBIM MPUYMHAM, K OOJBIIOMY COXAaJICHHIO, Ha 3a-
KOHOJIATEJILHOM YPOBHE HE MOXKET 3aKPEIJICHO MpaBo YejoBeka Ha Oec-
cMepTHe.

BeccmepTre BKITIOYaeT B ceOs MpaBO YENIOBEKAa HA JKH3HB, KOTOPOE
OTHOCHUTCS K YETBEPTOMY IOKOJICHUIO MPaB YeJIOBEKa, a TAaKXKe MpaBo
YyesloBeKa Ha Japbl bora (msaToe mokojeHue mpap uyenoBeka) [7, ¢. 119-
120].

Hap GeccmepTrss OTHOCAT K JyXOBHBIM napam bora. YkazaHHbBIN
Jap MO CBOCH CYyIIHOCTH SIBJISIETCS IPAaBOM 4ejoBeKa Ha OeccMepTue,
KOTOpO€ TMojpa3yMeBaeT Ouonoruueckoe ((pu3ndeckoe) W JTyXOBHOE
6eccmeprue [7, ¢. 119-120].

CoBpeMeHHas HayKa B OCHOBHOM 3aHHMAETCS BOIIPOCOM IPUIaHHUSI
TeJTy YeJI0BeKa OMOJIOTHYECKOTO OecCMepTHsL.

Beccmeptne Bcerma cBs3piBator ¢ borom. B pemurnosno-
¢$m10copCcKoM MOHUMaHUK OecCMepTHE SIBIISIETCS OJHUM M3 aTpuOyTOB
bora.

Ecnu yenoBek CMOXKET MO3HATHL OeCCMEpPTHE, TO MOKHO TOBOPHUTH
O TOM, 4YTO OH CMOT" HpI/I6JII/I3I/ITBCH K no3Hauwuio bora.

ITo MHEHHUIO aBTOPOB PabOTHI, HACTAJIO BPEMsI Ha 3aKOHOIATEIIbHOM
YPOBHE 3aKpEMHTh MPABO YEJIOBEKA U IPaXKJaHWHA Ha OeccMmepTHe (Bed-
HYIO JKWU3Hb) HE TOJIBKO Ha (PH3MYECKOM, HO W JYXOBHOM ILIaHE
(YpoBHE), YTO MO3BOJIUT HAYYHOU OOIIECTBEHHOCTH CEPhE3HO 3aHITHCS
WCCIIEIOBAHUEM BaKHOTO IS YEJIOBEKa BOMPOCa — YeJI0BEYECKOro Oec-
cMmepTHs. J[71s1 3TOro Hayke HeoOXOIUMO B35Th HA BOOPYKCHUE JTyXOB-
HOe beccMepTue.

BriBoanr:

1. Hay9HOMY COOOIIECTBY W TOCYAapCTBY pa3padoTaTh MEPONpPHUs-
THS 110 TUKBUJIAINH CTpaxa y 4elioBeKa mepesi CMepThIO.

2. IOpUAMYECKON HayKe HE OrpaHUYMBATh BPEMEHHBIMH PaMKaMU
MIOHSITHE «IIPABO YEIIOBEKA HA JKU3HB» OT POXKIICHUS YEIIOBEKA U JIO €T0
CMEpTH.

3. Ha 3aKOHOJATENILHOM YpPOBHE 3aKpEluTh MpPaBO 4YelIOBEKa U
rpakaaHuHa Ha 6eccMepTre (BEUHYIO KU3HB ).
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K BOIIPOCY O PEAJIM3AIIUU ITPUHIIUITIOB IIPABOTBOP-
YECTBA B YACTHOM IIPABE

Cmambs noceswena 8OnpPoOCam pearu3ayuy NPUHYUNO8 npaso-
meopuecmsa 8 cghepe uacmHonpasoeo2o pe2ynuposanus. Paccmompena
npobema HecmadUIbHOCMU 2PANCOAHCKO20 U IHCUTUWHO2O 3AKOHOOd-
MenbCcmeda, 6 mMom HUucie KOOUDUUUPOBAHHBIX (PedepalbHbiX 3AKOHO8
KaK cucmemooopaszyiowux akmos. Ilpuseoenvl npumepvl npomueopeyuil
U CMPYKMYPHOU HECO2NACOBAHHOCIU HOPM KAK CIeOCMEUE HAPYULeHUs
NPUHYUNA CUCMEMHOCTU.
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HOCMb, CUCMEMHOCMb, KOOUDUKAYUL, KAYECMBO 3AKOHOOAMENbCMEA.

ON THE ISSUE OF THE IMPLEMENTATION OF THE PRIN-
CIPLES OF LAWMAKING IN PRIVATE LAW

The article is devoted to the implementation of the principles of
law-making in the field of private law regulation. The problem of insta-
bility of civil and housing legislation, including codified federal laws as
system-forming acts, is considered. Examples of contradictions and
structural inconsistency of norms as a result of violation of the principle
of consistency are given.
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[Iponecc mpaBoTBOpYECTBa CTPOUTCS Ha ONpPENEICHHBIX MPHUH-
Umnax, KOTOpble ABISIOTCS €r0 OCHOBOM M 00ECIIeYMBAIOT BBICOKOE Ka-
4ecTBO U A(Q(GEKTUBHOCTD. [IpHHIUMEBI MPaBOTBOPUYECTBA TOHHUMAIOTCS
KaK OCHOBOIIOJIATalOLINe Havaja, PYKOBOJSIIUE HJIIEH, «HUCXOIHbIE TO-
JIOXKEHHUsI, HA KOTOPBIX JIOJDKEH CTPOUTHCS BECHh MPABOTBOPUYECKUHN MPO-
1eCCc», C MOMEHTa BBISBIICHHSI TIOTPEOHOCTH B IMPABOBOM PEryJIMPOBa-
HUM OTHOLICHWH M JO MOMEHTa M3JaHusl HOPMATUBHOI'O MPABOBOTO aK-
ta [1, ¢. 11-12]. Ouu oTpaxarT «0ObEKTHBHbIE 3aKOHOMEPHOCTH, TEH-
JEHITUH W TTOTPEOHOCTH OOIIECTBA, OMPEICSISIONTNE CYIITHOCTh BCEH CH-
CTEMBI TIpaBa, OTPACIH WM HHCTUTYTa Ipasa» [2, c. 6].

OT cucteMbl U COACpKaHUS MPUHLMIIOB [IPABOTBOPUYECTBA 3a-
BHCHUT KQueCTBO MPUHUMAEMbIX aKTOB, a TIOCIIE/JIHEE, B CBOIO OYepe.b,
npenonpeaenser cTeneHb dPPEKTUBHOCTH MX MPUMEHEHHS, eIUHO00-
pasue cyieOHON MPaKTHUKU WK €T0 OTCYTCTBHE, KOJMUYECTBO CYACOHBIX
CIIOPOB B COOTBETCTBYMOIIEH cepe U T.14., a pu Oojiee aOCTPAKTHOM
pPaccMOTPEHHH JJAHHOTO BOIIPOCA — YPOBEHb JIOBEPHUS TPaXKIaH U Mpel-
MIPUHUMATENHCKOTO COOOIIECTBA K TOCY/IaPCTBY, COCTOSIHUE 3aKOHHOCTH
B T€X WJIM UHBIX cpepax 0OIEeCTBEHHON KU3HU.

B ropunndeckoii Hayke BbICKa3aHbl MHOTOOOpa3HbIe B3TIISIBI HA
CUCTEMY IPHUHIUIIOB MPABOTBOPYECTBA, B YUCIIE KOTOPHIX paccMaTpH-
BafOTCA: MPHUHIIMITEI 3aKOHHOCTH, 00BEKTHBHOW HEOOX0IuMOCTH (CBOE-
BpEeMEHHOCTH [3]), mpoIeaAypHOCTH, TIIACHOCTH, IEMOKpaTHU3Ma, IIaHO-
BOCTH, TEXHUKO-IOpHIUecKoro odopmieHus [4], rymanusma [5], mpo-
(eccnonanm3ma, HaygHOCTH [6, c. 20], 3aMMCTBOBaHUS U MepepadOTKH
HAKOIUICHHOTO OTBITa W MPAKTUYHOCTH (MIParMaTHYHOCTH) MPHHUMAe-
MbIX pemieHuit [7, ¢. 117-119], npuHimn Jorudeckoit coOanaHcupoBaH-
HOCTH HOPM IIpaBa M o0ecreueHus ux aeiictBeHHocTH [ 8, ¢. 60]. Kpome
TOTO, B HAyKe BBIAENAIOTCSA TaKWE MIPUHIIAITHI KaK MPUHIIAT TPHOPHUTETA
npaB U CBOOOJ YEIOBEKa M Ipa)kKIaHWHA; IPUHIMI UCTOPU3Ma, COBEp-
IICHCTBA IOPUAMYECKOH TEXHHKH M CTPOTOr0 COOJIOJCHUS CTaluid
MIPaBOTBOPUYECKOTO TPOIIECCa; MPUHITUI TPEEMCTBEHHOCTH FOpHINYIe-
CKOT'0 HAYYHOTO 3HAHHMS.

Psan ydeHBIX AensST NpUHLIMIBI TPaBOTBOpYECTBA Ha oOmue (Ty-
MaHU3M, JIEMOKpaTH3M, TJIACHOCTh M OTKPBITOCTH, 3aKOHHOCTH, HaydY-
HOCTb, CHCTEMHOCTh) M TIPOLIEAYPHBIE (OIIepaTUBHOCTD, CTAOMIBLHOCTE,

122



IJIAHOBOCTbH, TEXHUKO-FOPUINIECCKOE COBEPIICHCTBO TeKCTa) [9, ¢. 160—
161], xmaccnunupyroT uX Mo GYHKIUOHATPHOMY KPUTEPHIO HA TIPHH-
IUTIBI TIOPSIIKA TIPUHATUS HOPM TIpaBa (JI€MOKPATHU3M, TJIACHOCTH), BHI-
paboTKM HOPM mpaBa (HAyYHOCTh, OIEPATHBHOCTH, TUIAHWPOBAHUE U
“H(pOPMAITMOHHO-TIPABOBOE 00ECTIeueHNE), TOATOTOBICHHOCTH CyOhEeK-
TOB TIPAaBOTBOPYECTBA (MPOGECCUOHATHN3M), 00CCTICUCHUSI FOPUITUECKO-
ro KayecTBa aKTOB (3aKOHHOCTh, COOJIIOJICHHE IMPaBHJ MPABOTBOpYE-
CKOM TEXHWKH U T.I.) U PEaJn3yeMOCTH HOpPMa MpaB (MCIOIHUMOCTB)
[10].

Janee mepeiineM K pacCMOTPEHHIO KOHKPETHBIX MPUHIUIIOB
MPaBOTBOPYECTBA B Chepe YaCTHOMPABOBOTO PETYITUPOBAHUSL.

Tak, omHMM M3 HauOoJiee BAKHBIX IMPHHIIAIIOB MPABOTBOPUE-
CTBA SIBJSCTCS MPUHUUN CIMAOUNbHOCHU, BBIPKAIOUINICS B TpeboBa-
HUU CTa0MIILHOCTH TPUHUMAEMBIX HOPMATHBHBIX INPAaBOBBIX aKTOB U
SIBIISIFOIIMIACS IEHHOCTHBIM OPHEHTHPOM 3aKOHOJIATEIILHOTO MpoIiecca.

Kax BepHo ykaseiBaer B.A. Pri0akoB, Tekymias 3aKOHOTBOpYe-
CKasl CHUTYyallWisl XapaKTepU3YeTCsl H3JUIIHE OOJBIIMM KOIWYECTBOM
MPUHUMAEMBIX aKTOB ¥ Je(UIIMTOM MX KadecTBa [2, c. 9]. besycnoHo,
MPUHIIMI CTAOUIBHOCTH HE YHMBEPCAJICH W HaXOJWUTCS B TECHON B3au-
MOCBSI3M C TaKUM TPUHITUIIOM KaK OIEPAaTHBHOCTH, TO €CTh CBOEBpE-
MEHHOCTh Peakliy 3aKOHOJATEeNsl Ha COIMAIbHBIE MOTPEOHOCTH B TIpa-
BOBOM pETYJIUpPOBaHWMHU. BMecTe C TeM, H3IMIIHE 4YacToe WU3MEHEHHUE
3aKOHO/IATENhCTBA COMHHUTENBHO. OCOOCHHO 3TO aKTyalbHO TIO OTHO-
MIEHAI0 K KOAW(DUIIMPOBAHHBIM aKTaM KakK CHCTEMOOOpa3yIOIINM, B
gacTHocTH, K ['paxmganckomy koaekcy Poccuiickoit deneparum [11]
(manee — I'K P®) u Kunumnomy konekcy Poccutickoit @enepanuu [12]
(mamee — KK POD).

Ha reoOxomumocTs o0ecriedeHus CTa0MITBHOCTH 3aKOHOAATEIh-
ctBa ykaseiBaet u npodeccop C.b. [Monskor [13]. B nureparype ykasbl-
BaeTcsl Ha OECCUCTEMHOCTh MPHUHATHS JOIOIHEHUH U MTOTPABOK, KOTAA
«3aKOHOTBOPYECKHI TIPOIECC TMpeBpamiaeTcss B HEKOE JIaTaHUe MIbIp:
MPUHUMAIOTCS COTHH TOMNPABOK, JOMOJIHEHUH U U3MEHEeHu» [6, c. 21],
MPH TOM, YTO MHOTHE M3 HUX KOHIICNITyaJIbHOTO XapakTepa HE HOCHT.
Cpenanii CpOK CTAOMIIFHOCTH KOJEKCa, TO €CTh JIUTEIFHOCTH YCIIOB-
HOT'O TIEpHOa, B TEYEHUE KOTOPOTO B KOJIEKC HE BHOCHIIOCH H3MEHEHUIA,
o cocrosamio Ha 2016 rox: I'K P® — 1,6 mecsana, KK PO — 2,44 mecs-
na [14]. Ha xoner 2024 roga cutyanus He yIyqIIAIach.
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He mMeHee BaXHBIM IIPUHIUIIOM SIBJISICTCS HPUHUUN CUCHIEMHO-
cmu, 03HAYAIOIUN CTPOTUM ydeT CUCTEMbI IIpaBa, 3aKOHOAATENbCTBA U
MIOCTPOEHUs TOM miu nHoM otpaciu [15]. IlpuxoauTcst KOHCTaTUPOBATh
JOMYIICHUE 3aKoHOJaTeneM OeCCHCTEMHOTO BHECEHHs OTHENBHBIX HU3-
MEHEHUH U MONpPaBOK B JICHCTBYIOILIE HOPMAaTUBHBIE IIPABOBLIC AKTHI,
0e3 yueTa B3aMMOJCHCTBHS HOPM U HOPMATHUBHBIX aKTOB MEXIY COOOM.
JlommyckaroTcsi IpOTUBOPEUHS], KOJTU3UH.

Hanpumep, «korna BHeCEHHE U3MEHEHHS B KaKyl0-THO0 HOPMY
obmeit yactu 'K PD He conpoBoxkgaercss KOPPEKTUPOBKOW Koppe-
CIOHAUPYIOIINX €l HOpM 0coOeHHOH uacTd. ... B pamkax pedopmbl
IPaXJaHCKOTO 3aKOHOJATENbCTBA Obllla CKOPPEKTHPOBAaHA HOpMa CT. 5
I'K PO, kak comepxarenbHO, TaK U HA YPOBHE HAaMMEHOBAaHUS CTaThH,
TepMuH «OObIYail nemoBoro 06opoTa» OBLI 3aMEHEH Ha MPOCTO «OOBI-
yait». OnHako HY B oAy U3 crareid yactu I 'K P®, roe roBopuiocs 06
00BIYasX JIEIOBOr0 000pPOTa HE OBUTH BHECEHBI M3MEHEHHS (CM.: II. 2 CT.
478, 1. 1 ct. S08 'K PD, ct. 985, ct. 992 u np.)» [16, c. 190].

He yuntriBaeTcs pacmonokeHue NpaBOBBIX HOPM, HapyLIaeTcs
JIOTHKA CTPYKTYpHI IpaBoBoro tekcra. K nmpumepy, ¢ centsiops 2024 r.
BeTynunu B cuiny nonpaBkd B KK P® o kanutambHOM peMoHTE, B
YaCTHOCTH, Y>KECTOUEHB! TPeOOBAHUS K JIMIAM, MPOBOASIINM PaOOTHI
[0 KaluTaJbHOMY PEMOHTY OOIIEro MMYIIECTBa, BBEACHO TpeOOBaHHUE
WX YIEHCTBA B caMOperyinupyeMoil opranuzanuu (4. 7 cr. 166 KK P®D),
MPOBEJIEHUSI CTPOUTENBHOTO KOHTPOMs (4. 9 cT. 166 XKXK P®). Ognako
YKa3aHHbIE MPEANUCAHUS PACIIONOKEHBI B yacTsax 7-9 cr. 166 KK PO,
B KOTOpOW JaeTcs oOllee MpeACTaBIeHHE O KAlHUTAIFHOM PEMOHTE, B
TOM BpeMsl Kak 0oJjiee JOrMYHbIM OBIJIO OBl MX M3JIOXKEHHE B TiaBe 18
KK P®, ycranaBnuBaroieil cCOOCTBEHHO MOPSAIOK €ro IPOBEACHHUS.

B HEKOTOpBIX clydasx 3aKOHOAATENIb OTKa3bIBAaeTCA OT yCTpa-
HEHUsl MPOTHUBOPEYMH M HECOBEPIIEHCTB B TEKCTE MPAaBOBOTO aKTa,
HUMEIOIUX MECTO JUIUTENILHOE BpeMs. BO3MOXKHBIMU NPUYMHAMH MOTYT
OBITh (paKTUUECKOE CHATHE MPOTHBOPEUYNi BHIPAOOTAHHON CyaaMu WIH
WHBIMH TIPAaBOIPUMEHHUTESIMU TMO3MLIMEH, TaK Ha3bIBaeMOE KBaNIU(U-
LMPOBAHHOE MOJTYaHHE U T.II.

Hampumep, cormacuo 4. 1 cr. 90 XXK PO HeBHeceHme HaHMMAa-
TeneM B TeueHue Oosiee 6 MecsleB 0e3 yBaKUTEIbHBIX MPUYUH TJIATHI
3a XKHWJIOE MOMEILIEHUE ¢ KOMMYHaIbHBIE YCIYTH SIBISETCS OCHOBAaHUEM
ux BeIceneHus B cyneoHoM mopsanke. [Iyakr 1 4. 4 cr. 83 KK PO dop-
MYJHMPYeT AaHHOE OCHOBAHHE HECKOJIBKO MHA4Ye — «HEBHECEHHs HaHU-
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MaTeJIeM TUTaTHI 32 JKUJIOE TIOMEIIeHNE U (1ii) KOMMYHaJIbHBIE YCIYTH B
TeueHue Ooisiee mectu MecsameBy. CornacHo mosumum Ilneryma Bep-
xoBHOTO Cyna Poccuiickoit @eneparyin 00CTOSTETLCTBOM, HMEIOIIIUM
IOPUIINYECKOE 3HAUCHHE, SBISICTCS HEBHECCHHE HaHUMATEIIEM M YJICHA-
MH €TO CeMbH JBYX BHJIOB Ha3BaHHBIX IUIATE)XEW HENPEpHIBHO Ooiee
9eM IIEeCTh MecCsIeB monpsa 0e3 yBaXuTelnbHBIX npuuuH [17]. Ilpu
OTPOMHOM KOJIMYECTBE BHOCUMBIX U3MeHEHUH U gonoiaHeHuil B KK PO
MPUYHHBI UTHOPUPOBAHUS 3aKOHOJATENIEM JaHHOTO MPOTHBOpPEYHs HeE
COBCEM SICHBI.

Bot eme npumep npotuBopeunsi, KOTopoe ObLIO, O CYILECTBY,
CHSTO TIOCPEJICTBOM CyIe0HOTO TOoJIKOBaHus. Tak, coracHo 1. 2 cT. 396
'K P® Bo3menieHne YOBITKOB B Cllyyae HEUCIIOJIHEHHsI 00s3aTeNIbCTBA
U yIUlaTa HEYCTOMKH 3a €ro HEHCIIOJHEHNE OCBOOOKAAIOT JOJDKHHUKA OT
UCTIONIHEHHsI 00s3aTeNIbCTBA B HAType, €CIM MHOE HE MPEerLyCMOTPEHO
3aKOHOM WK JoroBopoM. Bmecte ¢ tem, B 2015 rogy B I'K P® 6nima
BBeJsleHa cTaThs 308.3, cormacHo m. 1 KOTOpPOH B Cilydae HEHCIIOIHEHUS
JOJDKHUKOM 00s53aTeNbCTBA KPEAUTOp BIpaBe TpeOOoBaTh MO CyIy HC-
MOJTHEHUsT 00s3aTeNIbCTBA B HATYpe, €CIM HMHOE HE IMPEeIyCMOTPEHO
HactosmuM KoJlekcoM, HHBIMH 3aKOHaMH WJIH JIOTOBOPOM JIHOO HE BbI-
TEKaeT W3 CyIlIecTBa o0s3aTenbeTBa. Mexons 3 OyKBaIBHOTO TOJIKOBA-
HUS TIPUBEACHHBIX HOPM, HESICHO, JIOIyCTUMO JIH CyJeOHOe MPUHYXKIe-
HUE K HCIONHEHUIO 00s3aTeNbCcTBA B HATYpE, €CIH JOJDKHUK HE TpH-
CTYITWJI K UCTIOTHEHUIO 00s13aTeNbcTBa?

Bepxonsiit Cyn Poccuiickoin @enepanuu pa3bsCHUIL, YTO aHa-
JTU3UpyEeMbIe HOPMBI CIIETyeT TOJIKOBaTh CIEAYIOUIMM 00pa3oM: B CIy-
Yae HEWCIIONHEHHS JOHKHUKOM 00s3aTelbCcTBA KPEIUTOpP BIpaBe Tpe-
0oBaTh 10 CyAy UCTIOJTHEHUs 00s3aTenscTBa B Harype. [Ipu atom cre-
IyeT y4uTHIBaTh, 4TO B coOTBeTcTBHU cO cTaTthsaMu 309 u 310 'K PO
JOJDKHHMK HE BIIpaBe MPOU3BOJIBHO OTKa3aThCsl OT HAJUIEXkKAIIEro HCTION-
HeHUsl oOs3arenscTBa. Cyapl MPW pElIeHHH TOCTaBICHHOTO BOMPOCHI
JOJDKHBI BBISICHUTDH, SBIISIETCS JTU TaKO€ HCIIONIHEHHE O00M3aTeNbCTBA B
HaType OOBEKTHBHO BO3MOXHBIM, HE TIPOTUBOPEUUT JIH OHO CYLIECTBY
o0s13aTenbeTBa [18].

Takum o00pa3om, MPOBEICHHBIN aHANW3 CBUIETEIHCTBYET O
HEOOXOIMMOCTH TIOBBIIICHUS] KadecTBa HOPMAaTHBHO-TIPABOBOTO pEry-
JUPOBAaHUSl YaCTHONPABOBBIX OTHOLICHWH, CTPOTOTO COOIIONEHUS
MIPUHIIAIIOB TIPaBOTBOPYECTBA HAa BCEX JdTarax MPHHATHS U EHCTBUS
MIPaBOBOTO aKTa, B TOM YMCIIE TIPH BHECEHHUH TOTPABOK B JIEHCTBYIOIIEE
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perynupoBanue. OTCTyIUIEHHE OT OCHOBOTOJNATAIONIMX MPUHIIHIIOB
MPaBOTBOPUYECKOTO Mpoliecca BieUYeT 3a co0OW HE MPOCTO MOHWKEHUE
Ka4yecTBa MPUHUMACMBIX aKTOB, HO U CTABHT IOJT YTPO3y CTAOHIBLHOCTD
SKOHOMHUYECKOT0 000pOTa, CHUKACT WHBECTHIIMOHHYIO TPUBIICKATENb-
HOCTBh POCCHIICKOTO PHIHKA TOBApPOB, PA0OT U YCIIYT.
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Mypam Amanzenvoueeuu Tyzanoaes”™

IOPUJUNYECKHUE KOH®JIUKTbI
B IYBJIMYHOM U YACTHOM IIPABE:
TEOPETHYECKHUE ACIHHEKTBI PASTPAHUYEHU A

Aemop npooonxcaem uUccie0o8anue I0PUOULECKUX KOHGAUKIMOE
6 NyOnuUHOM U YacmHom npase. B pamxax cmamou agmop ananuzupy-
em NOoHAMuUsL 10PUOULECK020 KOHQPIUKMA 6 YACMHONPA8o8ou chepe u
nyonuuHOM npase, ulAGIsAsA UX cyujecmeenuvle npuznaku. Ilpeonpunu-
Maemcsi NONbIMKA GbISIGNEHUS. MEOPEMUYECKUX ACNEKMO08 CX00CmEa U
PA3UYUL PAccmMampuaemvix Kongnukmos. Ipusodsmes onpedenenust
YACTNHONPABOBHIX U NYOIUYHBIX IOPUOULECKUX KOHDAUKIMOS, A MAaKdice
nepcnekmussbl OAIbHeuuux Uccie008aHull.

Knrouesvle cnosa: nybiuunoe npaso, wacmuoe npago, npomu-
68000pCcmB0, OPUOUYECKULl KOHQIUKM, NYOIUUHBINL CNOp, pa3peuileHue
KOH@auKma.

LEGAL CONFLICTS IN PUBLIC AND PRIVATE LAW:
THEORETICAL ASPECTS OF DIFFERENTIATION

The author continues to study legal conflicts in public and pri-
vate law. Within the framework of the article, the author analyzes the
concepts of legal conflict in the private law sphere and public law, iden-
tifying their essential features. An attempt is made to identify the theo-
retical aspects of the similarities and differences of the conflicts under
consideration. Definitions of private and public legal conflicts are given,
as well as prospects for further research.

Key words: public law, private law, confrontation, legal conflict,
public dispute, conflict resolution.

JanHo# myOnwKanmel aBTOp IMPOJODKAET WCCIIEOBaHUE, KO-
TOpPOE€ IOCBALIEHO TEOPETUKO-IIPABOBOMY AHAIM3Yy MEXaHHM3Ma paspe-
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IIeHHS IOPUANIECKUX KOH(DIUKTOB B MyOJIWYHOM U 9acTHOM Ipase. Mc-
clenysl pacCMaTpUBAEMbId MEXaHU3M, HEJIb3sl HE YACIUTh BHUMAaHUE U
MOHATHIO, M CYHIHOCTU IOPHIMYECKOT0 KOH(JIMKTA B YKa3aHHBIX cde-
pax, a TaKXe BOIIpocaM MX pasrpaHuueHus. B 1iemom, MOKHO OTMETHTB,
YTO IOPUIMYECKHH KOHQIMKT, KaK MEXIUCIHUIUIMHAPHBIA IPaBOBOM
WHCTUTYT TPAJAULMOHHO MPUBJIEKACT BHUMAHUE YYEHBIX, CIICLAAIU3U-
PYIOLIMXCSI Kak B 00JacTH OOLIETEOPETUYECKUX M OTPAcieBBIX, TaK M
MIPUKJIaTHBIX MTPABOBBIX MCCIEAOBaHUI. BrionHe o4eBuIHO, 9TO TEpMU-
HOJIOTMYECKOE Ha3BaHUE TOI'O MJIM UHOTO MPABOBOIO SIBJIEHUS BBIPAKAET
1 €r0 HACTOSIIUI CMBICIL.

Hcxons W3 ckazaHHOro, HaM NPEACTaBIAETCS, YTO OJHUM U3
KITIOYEBBIX aCIEKTOB JIOOOTO IOPHIUYECKOT0 KOH(INKTA SBISIETCS TO-
uck Hanbonee 3¢phekTUBHBIX cOCOO0B ero paspemeHus. Takum obpa-
30M, MBI JaJIUM XapaKTEPUCTHKY IOPUINIECKOT0 KOH(IMKTA B IMyOnnd-
HOM U YaCTHOM IIPaBE€ U ONPENEIUM TEOPETHUECKHE ACIEKThI UX pa3-
rpanndennsa. Kak BHAWTCS, TONBKO IOCIE 3TOTO MOXKHO ITOJIHOIICHHO
WCCIIeIOBATh U CTPYKTYpPHO-()YHKITMOHATBHBI MEXaHU3M WX paspelie-
HUSL.

Urak, nns 6oiee MONHOTO MOHWMAHMS HAlIEH O3HIIUH 110 JTaH-
HOMY BONpOCY, IOJIaraeM, YTO MEePBOHAYAIILHO HEOOXOJWMO OIpejie-
JUTHCS C TEOPETUIECKHUMU OCOOCHHOCTSIMH IOPUANYECKOT0 KOH(IMKTa
B my6nuyHOM nipaBe. Henb3g oHO3HAUHO yTBEp:KIaTh, YTO B TEOPETH-
KO-TIPAaBOBOW HayKe IOPUANYECKUI KOH(PIUKT B IMyOIUIHOM TIpaBe HC-
cJeoBaH B TOJTHOM o0beme. [lo-TipekHeMy UMEIOTCS IPOTHBOPEUHS BO
B3MJIAaX Ha MOHMMaHKe TakuX KOH(IUKTOB. Hampumep, HET SICHOCTH B
cdepe pasrpaHHUYCHUS MyOJIMYHOTO CIIOpa OT MyOJIMYHOTO KOH(IUKTA.

B nanHOM ciyvae, OpUMEHSsE METOJI MEKIUCHUIUITMHAPHOTO HC-
CJeIOBaHUs, MBI Oy/IeM UCXOAUTH U3 MO3UIUI TeX yUEHBIX, KOTOPHIE B
paMKax IMyOJMYHO-IPABOBBIX HAYK IOCBATHIIM CBOHM HCCIIEOBAHUS
JTaHHOMY BOIPOCY, IIOCJIE€ YEro, BBISIBUM CYLIECTBEHHBIE YEPThI IOPUAU-
YeCKOro KOH(IUKTA B ITyOJIMIHOM TIPaBe C TEOPETHKO-TIPABOBBIX MO3U-
. U 3aech Takke CymiecTBYIOT pa3jIniyHble TOUKU 3pEHUsS Ha 0COOCH-
HOCTH IOPUANYECKOro KOH(IUKTa B myOnuuHoM npase. Tak, M.A. Op-
JIOBA MPUXOAUT K BBIBOAY, YTO «HOPUAUYECKUI CHOp SABIAETCS HE pa3-
HOBHJHOCTBIO, a TPOSIBIICHUEM IOPHIUYECKOr0 KOH(MIHMKTA, €r0 BO3-
MOXKHOM, HO He 00s3aTeNbHOM, cTafuei pa3Butus. [IpaBoBeIM criopom
IOPUANYECKUN KOH(MIUKT MOXKET CTaTh TOJNBKO TPU HAJIMYWW OIpelie-
JICHHBIX yCIIOBHI OCO3HAHHME CTOPOHAMH MPOOJIEMBI, OIIPEIEICHNE CBO-
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eil mo3unuy, nNperbsBICHUE €€ OIIIOHEHTY U 00cyxaeHue. Eciu sxe Het
TaKuX 9epT KaK B3aHMHOE OOCYXKICHHUE MPOoOIeMbl, 000CHOBAHUE TTO3H-
UM U YETKO OMpPEICNICHHOTO MpeaMeTa Pa3HOTJIACHH, HO CTOPOHBI aK-
TUBHO MELIAIOT APYT APYry B IOCTHXKEHUH OIPEIENICHHBIX LEJeH, TO
9TO CBUJETEIBCTBYET O HaMMunM KOoH(uKTa. OcrapuBaHue HapyIIeH-
HBIX TIpaB OJTHOH CTOPOHOM BPS JIM MOKHO CUHMTATH criopom» [1, ¢. 11].

[To sToMy moBoay BmoJIHE OHO3HAYHO BhIckazanachk A.B. Hu-
KHTHUHA, OTMETUB CJICAYIOIIECC: «Kax Pa3HOBUAHOCTE KOHCTUTYLTMOHHO-
MPaBOBOTO KOH(UIMKTAa KOHCTUTYIIHOHHO-ITPABOBOW CIIOp — 3TO BHEII-
Hs1s1 pOpMa NPOSIBIICHUS CTATKUBAIOIINXCS, TPOTUBOPEYALLIUX APYT IPY-
I'y KOHCTUTYLIHMOHHO 3alUIAeMbIX YaCTHBIX U (MJIH) MyOJIMYHBIX HHTE-
pecoB, KOHCTUTYIIMOHHBIX LIeHHOCTEH [2, ¢. 12].

Ucxons u3 cka3aHHOT0, MOXKHO IPHUUATH K ONPENICIICHHOMY BbI-
BOZY O TOM, YTO IyOJIMYHO-IIPAaBOBON CHIOP sBJIsIETCS (POPMOM IOpHIU-
YeCKOro KOH(IIMKTA, KOTOPBIH BO3HUK H PEANTHU3YETCS B MYOIUIHOM
npase. B manHom cirywae cornmacumcs ¢ mHenuem J{. M. Jludanosa o
TOM, YTO METOJOJOIMYECKHH MOAXOJ K ONPEIENICHHIO CIOpa O IpaBe
KaK FOPUIUYECKOH (opMbI KOH(IIMKTA, SBJISIETCS OOOCHOBAaHHBIM, IO-
CKOJIbKY JaHHas IpaBoOBasi KOHCTPYKIUA MOKET BbICTYIIaThb B KaUCCTBE
MPENOChUIKH, HEOOX0AUMON AJsl 3((EKTUBHOTO pa3pelIeHUs] BO3HUK-
mero nportuBopeuus [3, c. 43].

VYuuThIBas BBINIECKAa3aHHOE, B paMKax JTAHHOTO WCCJIEIOBaHUS
MBI OyZIEM MCXOAMTH M3 TOTO, YTO IOPUAMYECKUN KOHQIMKT B IyOnuy-
HO-TIpaBOBOM c(epe MOKeT OBITh HpEACTaBIIEH KaKk MPOTUBOOOPCTBO,
MpoTeKaroliee B MyOIUYHOM TMpaBe, BO3HHUKIIEE Ha OCHOBAHWUH MPOTH-
BOpPEYMBHIX (KOH(DIMKTHBIX) OTHOIICHUH MEXAy cyObeKTamu, Hpeciie-
IYIOLUIMMU COOCTBEHHBIE HMHTEPECHl IyOJMYHO-IIPABOBOTO Xapakrepa.
E.M. LpiranoBa mo 3ToMy MNOBOAY CHpPaBEAJIMBO OTMEYAET, YTO cCaM
IOPUIINYECKUI KOHMIHKT B cepe MyOIMIHOTo TpaBa UMEET CBOIO CIie-
UKy, OOYCIIOBICHHYIO XapaKTepOM OTHOLICHUH, PETYIMPYEMBIX
[IPaBOBBIMH HOpMaMHu B cepe (YHKLMOHUPOBAHUS TOCYNAPCTBEHHOM
Biact [4, c. 80].

PaccmoTpeB npaBoBoil KOHGIUKT B MyOJIMYHOM IpaBe, KPaTKO
OXapakTepu3yeM NpaBOBOW KOH(IUKT B YaCTHOMPABOBOW cdepe u
OTpesIeNliM HEKOTOpBIE UX OTIUYUS APYT OT Apyra. Tak, Mpu CyIIHOCT-
HOU XapaKTEPUCTHKE IOPUINYECKUX KOHMIMKTOB, MOPOKAAIOMINX KOH-
KpPETHOE IIPaBOOTHOLICHWE B YACTHONPABOBOH cdepe, HEOOXOAMMO
IPUHUMATh BO BHUMAHUE UX OOILIME MIPU3HAKU U YEPTHI, a TAKXKE 0CO-
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OCHHOCTH, KOTOpBIC TIO3BOJISIOT UM BKJIIOUAThCS B KAUECTBE CAMOCTOSI-
TEJBHBIX 3BEHBEB B COOTBETCTBYIONIMIA MEXaHI3M UX Pa3peIlCHHUS.

B nocneanee BpeMsi B HAy49HOU JIUTEpaType IPH UCCIEIOBAHUU
KOHKPETHBIX BUJOB IOPUANYECKUX KOH(IMKTOB, YIIOMHHAETCS W KOH-
(GIHKTHI B YacTHONIPaBOBOM cdepe. [lomaraem, 4To CTOUT COTIACUTHCS C
MuenueMm C.B. Cos10BbeBOM: «...KOH(DJIUKTHI B 4YaCTHO-IIPABOBOM chepe
CBSI3aHBl CO CTPEMJICHHEM OJHUX YYaCTHHKOB IPa’KAaHCKOrO 000poTa
MPUCBONUTH, 3aBJIaJIETh, IMOJIYYHTh OOJbBINE BHITOJ 3a CYET JPYIHX
yuacTHHKOBY [5, ¢. 50].

Ucxons n3 mpenyiokeHHbIX aBTOPaMHU OIpEIeNICHUH IopuIuye-
CKHX KOH(JIMKTOB B chepe YacTHOrO IpaBa, CTAHOBHUTCS SICHO, YUTO Ta-
KOH KOH(MIMKT MMeeT OOIIHe YepThl U OCOOCHHOCTH, MPHCYIIHE FOpH-
JITIECKUM KOH(IIMKTaM, TOJBKO B OTJIMYUE OT HUX OH BO3HHKAET M Pa3-
penraercsi B paMKax 4acTHOMPABOBBIX OTHOIIEHHUN, B KOTOPBIX HCIIOJNb-
3YIOTCS MHBIE IPABOBBIC CPEJICTBA U METOJIBI €T0 Pa3peIlICHHS.

BwMecrte ¢ TeM, xapakTepu3yeMblii B HACTOAILIEM HCCIEA0BAaHUU
IOPUIUYCCKUX KOH(MDIUKT B YaCTHOMPABOBOH cepe uMeeT Cleayromue
OCOOEHHOCTH:

— BO-TICPBBIX, BO3HUKAET B YACTHOMPABOBOW cdepe MEKIY
cyOBEeKTaMu, KOTJIa OJIMH, PEaIn3ysi CBOE MPaBO, MOCATACT HA HHTEPECHI
Apyroro;

— BO-BTOPBIX, HOCHT CTPOTO HOPMATHBHBIA XapakTep U Pa3BH-
BaeTcs B cdepe MPaBOBOTO PETYIUPOBAHUS YaCTHOMPABOBBIX OTHOIIIC-
HUI;

— B-TPEThUX, BKIIOYAET B ceOsl MPOTHBOPEUMBOE MPABOBOE OT-
HOIIIEHUE W TPOTHBOPCUUBBIC JEHCTBHS CTOPOH (IPOTHBOOOPCTBO),
YYaCTBYIOIIUX B YACTHOMPABOBBIX OTHOIICHUSX.

Htak, paccMOTpeB KpaTKO JBa BHJA FOPHUINYCCKUX KOHQIUK-
TOB, MO’KHO OIPEACTUTh MPU3HAKU, KOTOPhIE X Pa3TpaHUYUBAIOT JAPYT
oT apyra. B ¢Bsi3u ¢ 3THM, MBI [ToJlaraeM, 4To B OTIUYUE OT IOPHIHUC-
CKOTO KOH(JIMKTa B 4aCTHOIIPABOBOH cepe, KOHPIUKT B IMyOTMIHOM
npaBe OTJINYAETCS OCHOBAHUSIMH BO3SHHKHOBEHHS, COCTABOM, & UMEHHO
cy0BbeKTaMu, KOTOpbIe BCTYNIIH B 3TOT KOH(IHUKT, a TaKKe croco0amu
€ro pa3pelieHus] i IPUMEHIEMBIMU MTPABOBBIMH CPEJICTBAMH.

BMmecTte ¢ TeM, OTIMYHMTENBFHBIM TPU3HAKOM SIBIACTCS U TOT
¢axT, uTO CyOBEKTHI 3TUX KOH(IUKTOB MpecieayloT pa3ubie uenn. [Ipu
MIIPOKOM TONIX0Je CYOBEKTaMH IOPUANIECKAX KOH(MIMKTOB B MyOImy-
HOM IIpaBe C OJIHOW CTOPOHBI BHICTYIACT MHIWBH, KOTOPBIN OocrapuBa-
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eT peLlCHUs] OPraHOB IyOJIMYHON BJacTH, a ¢ ApYroil, cam opras myo-
JINYHOM BJACTH, KOTOPBIA BBIHEC OclapuBaeMoe peiieHue. Hampumep,
C.®. AcdanacbeB u A.Il. SIkoBneBa yka3pIBalOT Ha TO, YTO pa3pelleHHE
paccMaTpuBaeMbIX KOH(PIUKTOB MPOUCXOIUT B OpME aAMUHUCTPATUB-
HOW FOCTUIIMM, KOTOpas BKJIIOYAET B ceOs NEATEIbHOCTh aJIMUHHUCTpA-
TUBHBIX OPraHOB II0 Pa3pELICHUIO ITyOJIMYHO-NIPABOBOrO KOH(JIMKTA B
COOTBETCTBYIOIIEH cdepe NesTeNbHOCTH aIMHHUCTPATUBHOIO OpraHa
[6, c. 8].

CkazaHHO€ TOBOPUT O TOM, YTO MpPEJCTaBICHHAs TeMa IIO-
MIPEKHEMY OCTAeTCsl aKTyaJIbHOW M MO3BOJSET aBTOPY M B JajbHEUIIEM
paccMaTpuBaTh U pa3padaTbIBaTh MEXaHU3M pa3peLIeHus FOPUANIECKUX
KOH(JIUKTOB B IyOJMYHOM M YaCTHOM IIPaBe M OTACNBHBIX €ro JIeMeH-
TOB, 4TO U OyIIeT CAETaHO B MOCIEAYIOMINX Ty ONUKALUsIX.
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Anexceit I'ennaovesuu Camyceeuu”

OCHOBHBIE UJIEM U ITOAXOJbI K OIIPEJIEJIEHHUIO
KOHCTUTYIMOHHOI'O IIPABOIIPUMEHEHMSA

Aemopom npuBOOAMCs OCHOGHbIE KOHYENYUU NOHUMAHUSL KOH-
CIMUMYYUOHHO20 NPAGONPUMEHEHUSL. AHATUUPYIOMCS pas3iudible noo-
X00bl U ABMOPCKUE BbIBOObI, KOMOPblEe HAULIU OMPANCEHUE 8 HAYUHBIX
uccnedosanusx. Ilpusooumces onpedenenue KOHCMUMYYUOHHO20 NPAGO-
npuMeHenus. Yxazvleaemcs Ha mo, Ymo KOHCIMUMYYUOHHOe NPAGONPU-
MEHEHUe B03MOJNCHO PACCMAMPUBAMb 8 KOHMEKCMe MAKUX NPAGOebix
Kamezopuil, Kaxk «npsamoe oeticmeue Koncmumyyuuy u unmepnpemayu-
OHHOU desimenvrocmu. Ommeyaemcs, KOHCMUMYYUoHHoe nPAgonpuMe-
HeHue npedcmaeisem codou 080UCMBEEHHbLIL NPABOBOU eHOMEH, GKIIO-
yarowuil 8 cehsk OUHAMUYECKYIO COCMABTAIOWYIO (NPoyecc npuMeHeHus
npaea) u CMamu4ecKylo CmopoHy (Cucmemy COOMEEMCMEYIouUx KOH-
CIMUMYYUOHHO-NPABOBLIX OMHOULeHUL), obecneuugaiowue 3Qpexmus-
HOCMb peanu3ayuu KOHCMUMYYUOHHbIX HOpM Ha npakmuke. Onpedensi-
omest Oanvhetiue nymu UCCIe008AHUsL KOHCIMUMYYUOHHO20 NPAGO-
npUMeHeHUsl.

Knrwouesvie cnosa: peanusayuu KOHCMUMYYUOHHBIX HOPM, NpPaA-
sonpuUMeHenue, KOHCMUMyYuoHHoe NpasonpuMeHenue, C8OUCmE0 KOH-
cmumyyuu,; npamoe Oelcmeue KOHCMUmyyuu, UHmepnpemayus Kou-
CIMUMYYUOHHBIX HOPM.

THE MAIN IDEAS AND APPROACHES
TO THE DEFINITION OF CONSTITUTIONAL
LAW ENFORCEMENT

* Anexceit I'ennaovesuu Camyceguu, noueHT Kadeapbl KOHCTUTYLMOHHOTO MpaBa H
Teopun mpasa Mpkyrckoro uHcTuTyTa ((unmana) Beepoccuiickoro rocynapCcTBEHHOTO
yauBepcurera toctuuun (PIIA Muniocta Poccum), KaHIuAaT IOpHIMYECKHX HayK,
noueHt (r. Upkyrtck, Poccus).

Alexey Gennadievich Samusevich, Associate Professor of the Department of
Constitutional Law and Legal Theory of the Irkutsk Institute (branch) All-Russian State
University of Justice (RPA of the Ministry of Justice of Russia), Candidate of Legal
Sciences, Associate Professor (Irkutsk, Russia).
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The author provides the basic concepts of understanding consti-
tutional law enforcement. Various approaches and author's conclusions
are analyzed, which are reflected in scientific research. The definition of
constitutional law enforcement is given. It is pointed out that constitu-
tional law enforcement can be considered in the context of such legal
categories as "direct effect of the Constitution" and interpretative activi-
ty. It is noted that constitutional law enforcement is a dual legal phe-
nomenon that includes a dynamic component (the process of applying
law) and a static side (a system of relevant constitutional and legal rela-
tions) that ensure the effectiveness of the implementation of constitu-
tional norms in practice. Further ways of studying constitutional law
enforcement are determined.

Key words: Implementation of constitutional norms; law en-
forcement; constitutional law enforcement; property of the constitution;
direct effect of the constitution; interpretation of constitutional norms.

AKTyaJIbHOCTb IIPEJICTABICHHONW TEMBI HE BBI3BIBAET COMHEHHS,
TaK KaKk KOHCTUTYLIIMOHHOE MpPaBONPHMEHEHHE Ha CETOAHALIHUM JEeHb
WTpaeT KI0YEBYIO POJIb HE TOIBKO B Pa3BUTHH KOHCTUTYLIMOHAIU3MA B
Poccuu, HO 1 BiusieT Ha gocTxkeHne 3GGEKTUBHOCTH B cdepe mpume-
HEHUs] KOHCTUTYLIMOHHBIX HOPM Ha MpakKTUKE. DTO CBSI3aHO U C IPHUBO-
JUMON KOHCTHTYLIIMOHHOW pedopMoii, KOoTopash TpU3BaHa YKPEIUTh
KOHCTUTYIIMIOHHO-TIPABOBBIE OTHOIIEHHS HA COBPEMEHHOM 3Talle Pa3BU-
THUS1 POCCUIICKOT0 rocy1apcTBa U 00IecTBa.

[Ipobnema cocTOUT B TOM, YTO B TEOPHU KOHCTUTYLIHOHHOTO
MpaBa MO-TPeKHEMY OTCYTCTBYIOT IOJIHOIIEHHBIE UCCIEOBaHUSA, B KO-
TOPBIX B MOJIHOM 00BEME YAEISIOCh BHUMAHUE MEXaHU3MY KOHCTHUTY-
MOHHOTO IIPaBOIPHMEHEHMs. BmecTe ¢ TeM, aBTOpOM JaHHOW CTaThbU
y>K€ TMpOBEJEHbl HEKOTOpBIE HCCIEAOBAaHUS B OTHOIIEHHH CYLUTHOCTH
KOHCTUTYLIMOHHOTO npaBonpuMmeHenus. Tak, 3a nepuon ¢ 2022 roxa 1o
HACTOSIILIET0 BPEMEHH HaMy ObLI IIPOBENEH NETalIbHBIA aHAIN3 Pa3iiny-
HBIX MOJXOJ0B K KOHCTHUTYLIMOHHOMY IpPaBOINPUMEHEHHUIO KaK C IMO3H-
MU TEOpUH IMIpaBa, TaK M C IO3ULUUU KOHCTHUTYIIMOHHO-TIPABOBOM
HaYKH, YTO BBIPA3UIIOCH B ITyOJIMKALMAX B Pa3IMYHBIX KypHaJax.

B cBsi3u co ckazaHHBIM, TaHHOHM MyOJIMKanued Mbl MpejiaraeM
HaIlleMy YMTaTEeNI0 0O3HAKOMUTHCS ¢ OCHOBHBIMM aBTOPCKUMH HIE€IMU B
OTHOIIICHNH NTOHNMAaHUsI KOHCTUTYLIHOHHOT'O IIPaBOIIPUMEHEHUS U TEMHU
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mpo0GyieMaMy, KOTOpPBIE BO3HUKAIOT MIPHU MCCIENOBAaHUH paccMaTprBae-
MOTO TPABOBOTO SIBJICHHUSL.

CrouT ckasarb, 4TO, MPUCTYMAasi K UCCICAOBAHUIO TEOPETHYC-
CKHX M KOHCTUTYLIMOHHO-IPABOBBIX OCHOB KOHCTUTYIIMOHHOTO MPaBO-
MIPUMEHEHUS aBTOP CTOIKHYJICS C TIpoOiieMamu 6oiee 00IIero mopsaka,
a MMEHHO OTCYTCTBHEM IIOJHOIEHHONW KOHIEMIMH €ro IMOHWMAaHWs.
Mo>xHO TpuBeCTH He Oosee AecsSTKa HaydHBIX MyOJIMKAIWUd, TJe B TOU
WIN MHOW CTENEeHH BCTPEYAETCS CIOBOCOYETAHHE «KOHCTUTYLIMOHHOE
MPaBOMIPHMEHEHHNE», HO BCE OHU HE JAOT MOJHOTO OTBETA HAa BOTIPOC: a
YTO CUHUTATh KOHCTUTYLHUOHHBIM MPABOIMPUMEHEHUEM U KAaKOB €ro Me-
xanu3M? JlanHoe onpeneneHue He 00IYUIHIIO MIUPOKOH NOMYJISIPHOCTH B
OTEUYECTBEHHOMH, J1a ¥ B 3apy0eKHOM I0pHUCTIPYACHLINH.

TeM He MeHee, aHaMU3 TE€X HEMHOTOYHUCICHHBIX HCTOYHHKOB
MO3BOJISIET CAENATh BBIBOJ O TOM, YTO KOHCTUTYLMOHHOE MpaBONpUME-
HEHHE BO3MOXXHO paccMaTpHBaTh Kak OCOOyI0 OpraHHM3alliOHHas Jes-
TEJIHHOCTh KOMIIETEHTHBIX OPTaHOB TOCYAapCTBa, 00JIAAaroMKUX BIacT-
HBIMH TIOMHOMOYMSMH B cdepe peaiau3alii KOHCTUTYIIMOHHO-
MIPaBOBBIX HOPM C IIETBI0 MIPETBOPEHUS MX B JKU3HB MO KOHKPETHOMY
KU3HEHHOMY ClIy4aro, ycTtaHoBlIeHHbIX Konctutynumeit PO. B gannom
cy4ae KOHCTUTYIIMOHHOE IIPaBOIIPMMEHEHHE BBICTYMAeT Kak Qopma
peanu3anuy KOHCTUTYIIMOHHBIX HOPM.

Hcxons u3 mprBeaeHHOTO, KOHCTUTYLIMOHHOE MpaBOIpUMEHE-
HUe OBLIO PacCMOTPEHO HAMHU B KOHTEKCTE MHTEPIPETAIIMOHHON Ies-
TEIHHOCTH, TJI€ MBI TIPUIILTN K BBIBOJY, YTO MHTEPIpETAIHs Kak ¢hopMa
KOHCTUTYIIIOHHOTO TpPaBONPHMEHEHUsI XapaKTepusyercsi oco0oi ak-
TUBHOCTBIO CYOBEKTOB COOTBETCTBYIOIIMX MPABOOTHOLICHUH C COOIIO-
JIEHUEeM OIIPENIEIICHHBIX IPaBII W MPOLEAYpP, YCTAHOBICHHBIX IMPaBO-
BbIMH HOpMamH [ 1, ¢. 259-271].

WNupiMU coBamu, B paMKaxX MPEACTaBICHHOW KOHLEMIUUA WH-
TeprpeTanysi KOHCTUTYIIHOHHBIX HOPM HAIONHSET KOHCTUTYIIHOHHOE
MPaBOMIPAMEHEHHUE COIEPIKATEINBHBIM CMBICTIOM, TIPHUAABasi MOCIETHEMY
JMIMHAMHUYECKHUE XaPAKTEPUCTHKHU, CIIOCOOCTBYS JOCTIIKECHHUIO 3(deK-
THBHOCTH CaMoOTO Ipolecca MPUMEHEHUS.

Eme omauM pe3ynmpTaToM HCCIENOBaHUS KOHCTHTYIIHOHHOTO
MPaBONPUMEHEHHS CTaI0 (OPMUPOBaHHE KOHLEMIMH, B PaMKax KOTO-
poli KOHCTHUTYLIMOHHOE MpPABOIPHUMEHEHHE OBbLJI0 PacCMOTPEHO B KOH-
TEKCTE COOTHOIIECHHUS ¢ MpsAMbIM JeiicTBueM Koncturynuu. Tak, B KOH-
TEeKCTe OOCYXKICHHS B3aMMOCBSI3H MEXIY KOHCTHUTYLHOHHBIM IIPaBO-
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MPUMEHEHUEM W TIPSAMBIM JeiicTBrueM KOHCTUTYIIMHM MOJKHO C yBepeH-
HOCTBIO YTBEPKIaTh, YTO OHU HAXOMSATCS B OTHOIIIEHUH OOIIEro M 4acT-
HOTO, IIeJI0Tr0 1 YacTH [2, ¢. 19-27].

WHpIMM cOBaMU, KOHCTUTYLIHOHHOE MPaBONPUMEHEHUE NpEA-
cTaBjsIeT cOO0HM TMHAMUYHBIN aCIIEKT MPSAMOIO ASHCTBHUS KOHCTUTYIIUH,
KOTOpBIN obOecrieunBaeT 3pPekTHBHOE MpUMeHeHHe €€ HOopM. [loHsaTHs
«IpsIMOE JEHUCTBUE KOHCTUTYLIMM» U «KOHCTUTYLIMOHHOE MPaBONpUME-
HEHHUe» TECHO TeperyieTeHbl. BMecTe ¢ TeM, MeXAy HUMHU CYIIECTBYIOT
pasiuumns, KOTOpble KacaroTcsd, B YaCTHOCTH, CYOBEKTOB, HAJEIEHHBIX
MOJIHOMOYMSIMA B TOW WJIM WHON (hOpMe peann30BBIBaTh IMOJIOKEHUS
Koncrutyuuu.

Takum 00pa3oM, pakTHUECKH TOJNBKO 3aKOHONATETbh U CYI MO-
T'YT HEMOCPEICTBEHHO MPUMEHATH MPSIMOE AEHCTBUE KOHCTUTYLIUH, B TO
BpeMs KaK IPABONPUMEHEHUE KOHCTUTYIIMOHHOI'O 3aKOHOJATEIbCTBA
npenmnosaraer Ooiee IMMUPOKHHA KPYr CYOBEKTOB, M, KaK ITOKa3bIBACT
MPaKTHKA, 3TOT KPYT HE 00s3aTeNIbHO JOJHKEH OBITh OTpaHUuYEH paMKa-
MU KOHKPETHOU CTaThH.

B pesynbrare npoBeAEHHOIO MCCIIEAOBAHUS Mbl MPUIILIN K 3a-
KIJIFOUEHHIO, YTO KOHCTUTYIMOHHOE MPaBONPHUMEHEHHE INpEeACTaBIsIeT
c000i1 coKHOE MPAaBOBOE SIBIICHUE, KOTOPOE BKIIFOYAET B ceOs JBa ac-
MeKTa!

— BO-TIEPBBIX, JWHAMHYECCKHH, MPEICTABISAIOMNN coO0l Tpo-
1IECC MPUMEHEHHUS TIPABOBBIX HOPM;

— BO-BTOPBIX, CTaTUYECKHW, BBIPAXKAIOIIUNCA B CHCTEME KOH-
CTUTYIITMOHHO-TIPABOBBIX OTHOIICHUM, 00eCIIeYNBAIOIINX 3P PEKTUBHYIO
pean3anyio KOHCTUTYIIMOHHBIX HOPM B IPAKTUYECKON JAESITEIbHOCTH.

Jannbiit moaxon TpedyeT Oosee MOTHOTO MCCIEAOBAHUS, UTO H
OyZAeT MPeanpHUHATO B MOCIEAYIONINX aBTOPCKUX MyOTHKAIHIX.

TakoBBI OCHOBHBIE TOJXO0/bI K TOHUMAaHUIO KOHCTUTYIIHOHHOTO
MPaBOMIPHMEHEHHUIO C TOYKH 3pEHHS aBTOpa JaHHOH ImyOiaukau. Bme-
CTE C TeM, OABOJIS UTOTH HAIINX AUCKYCCHH O Pa3UYHBIX MTOAX0aX K
MMOHMMAaHHUIO KOHCTUTYLMOHHOTO IPAaBOIPHUMEHEHUs, Mbl aKIIEHTUPYEM
BHUMaHHUE Ha TOM, YTO MpeACTaBICHHbIC KOHIENINU 00JIaAaloT KaK IMo-
JIOKUTENbHBIMH aCTIEKTaMH B OTIPEIEIICHNN MEXaHN3Ma KOHCTUTYIIHOH-
HOTO MPaBONPHUMEHEHMS], TaK U OINpENeNEHHBIMU HEJOCTaTKaMH, KOTO-
pble TpeOYIOT HCCIENOBaHUS U YCTPaHEHHs C MOMOIIBI0 MEXKIUCIH-
TUTHHAPHOTO MOIX0a.
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B aroit cBsa3m HEoOX0oaMMO Oojiee IETaahbHO PACCMOTPETH PSIT
BOIIPOCOB, CBSA3aHHBIX ¢ KOHCTUTYIIMOHHBIM MPaBONPUMEHEHHEM, TAKUX
KaK MEXaHW3M pealln3allid KOHCTUTYIIMOHHOTO MPaBOMPHMEHEHUS,
CTaTyC W BHJIbI CYOBEKTOB, TUHAMHYECKUE XaPAKTEPUCTUKHU, CTPYKTYPY
W cojiepKaHue U3/1aBaeMbIX aKTOB U T. JI.

Kpome toro, B HacTosiiee BpeMsi BOSMOYKHO pacCMOTPETh KOH-
CTUTYIITMOHHOE TPAaBONPUMEHEHHE C TIO3HMIIMM COBPEMEHHOTO KOHCTH-
TYOUOHHOI'O MNpPaBOIIOHMMAHUA W KOHCTUTYHHMOHHOI'O ITPaBOCO3HAHMUA.
BesycnoBHO, KOHCTHTYIIMOHHOE IMpPaBONPUMEHEHHE TpeOyeT aanbHeH-
IIeT0 TEOPETUIECKOTO OCMBICTICHHS 1 HAYYHOTO aHaJTN3a.
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Banenmuna Hukonaeena Illymosa*

3AKOHOJATEJIBHAS ITOJIMTUKA I'OCYJAPCTBA
B OTHOIIEHNH TPAJUIIAOHHBIX 1Y XOBHO-
HPABCTBEHHbIX HEHHOCTEHA

B cmamve paccmampuearomcest 0CHogHble Smansvt GopMUposa-
HUSL U pa3eumus 3aKOHOOAMENbHOU NOAUMUKU 20CYOAPCMEa 8 OMHOUle-
HUU MPAOUYUOHHBIX OYXOBHO-HPABCMBEEHHBIX YeHHocmel. Ananusupys
cooepaicaniie 3aKoOHO0AmenbCcmea 8 001acmu mpaouyuoHHbIX YeHHO-
cmetl, asmop npuxooum K 6bl00y O MOM, YMO 8 HACMOosujee 8peMs
HABA3BIBAHUE UYIHCOLIX POCCUUCKOU KYJIbMmype U UCMOPUU YeHHOCmel
paccmampusaemcs Kaxk yepo3a HayuonaibHou bezonacnocmu Poccuu.
Ilpu smom 6 cmamve axyeHMupyemcsi HUMAHUE HA HeoOXO00UMOCmuU
COuemanuss UMNEPAMUBHBIX U OUCHOZUMUBHBIX MemOo008 NPABOBO2O
pe2ynuposanust 8 OyX08HO-HPABCMEEHHOU Cepe.

Knrouegvie cnoea. saxornooamenvcmeo, 3aK0HOO0AMENbHASL NO-
JUMUKA, — NpaAgogoe  pe2yluposamue,  MpAaouyuoHHvle  OYXOBHO-
HPABCMEEHHbIE YEHHOCMU, AHMUYEHHOCMU, KOHCIMUMYYUOHHbIE YEHHO-
cmu.

THE LEGISLATIVE POLICY OF THE STATE
IN RELATION TO TRADITIONAL SPIRITUAL
AND MORAL VALUES

The article examines the main stages of the formation and de-
velopment of the legislative policy of the state in relation to traditional
spiritual and moral values. Analyzing the content of legislation in the
field of traditional values, the author comes to the conclusion, that at
present the imposition of values alien to Russian culture and history is
considered a threat to Russia's national security. At the same time, the

"‘BajenTuHa Hukonaesna IllyroBa, 3aBenyromuii kadeapoil KOHCTUTYLHOHHOIO
mpaBa u Teopun 1mpaBa Vpkyrckoro wuHctuTyTa (Qpunmana) Beepoccuiickoro
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article focuses on the need to combine imperative and dispositive meth-
ods of legal regulation in the spiritual and moral sphere.

Key words: legislation, legislative policy, legal regulation, tra-
ditional spiritual and moral values, anti-values, constitutional values.

B wucropum Poccuiickoro rocymapctBa ObIT ITOCTaTOYHO MJIH-
TEAbHBIA  TEpPHOJ,  BPEMEHM, KOTAA  KYJbTYpHBIM, JIyXOBHO-
HPABCTBEHHBIM ¥ HMHBIM IIEHHOCTSM HE YAEUIOCH JTOJKHOTO BHHMA-
Hus. bornee Toro, kak BepHo otmeuarot [[.B. Jlebenes, I'.B. Jlebenera, B
koH1e 90-x — Havane 2000-x rr. Poccust CTONKHYIach «C HEOTpaHUUYEH-
HBIM IIPOHMKHOBEHHEM CHCTEM LIEHHOCTEHN M MIEH, BO3HUKIINX B UHBIX
KyJIbTypax W TOCYAapCTBaX, KOTOpBIE ... OBUIM HaBS3aHBl KaK €IHMH-
CTBEHHO TIpHeMIIeMble U BO3MOXHBIEY [1, ¢. 278]. Oco3Hanme TOoro Qax-
Ta, 4TO JaJbHEWIIee MPOJBMKEHHE HaBA3BIBAEMBIX IECTPYKTUBHBIX
[EHHOCTEH MOXKET TPUBECTH K TJIO0ATBHBIM HETaTUBHBIM TIOCIIE/ICTBH-
SIM, BIUIOTH JI0 YTpaThl €IMHCTBA MHOTOHAIIMOHAIBHOTO Haponaa Poccun,
moOyaniIo 3aKOHOAATENS K TIOUCKY CIIOCOO0OB 00ecriedeHrs HallnOHAIb-
HOM 0€30MacHOCTH HE TOJHKO B BOEGHHOM OTHOIIEHHWH, HO TaKXke B
WIAEHOM U KyJIbTYPHO-IyXOBHOM. B Hacrosimee BpeMs TyXOBHO-
HPaBCTBEHHBIE [IEHHOCTH SBIIIOTCS OJHUM W3 BOKHBIX HANPABJICHUU B
pealiM3anii  TOCYapCTBEHHOM TONUTHKH. B  CBiI3W ¢ 3TUM
O.H. XyX1Ha KOHCTaTHpYET, YTO «IOJUTHYECKass BOJISI HAa OTKPBHITOE
MPOBO3TIIAIIEHAE Kypca Ha COXpPAaHEHHE W YKPEIUICHHWE TPaTUIIMOHHBIX
POCCHHCKHX TyXOBHO-HPAaBCTBEHHBIX IICHHOCTEW 3HaMEHYeT HOBBIT
3Tarn B pa3BUTHH POCCUICKOTro mpasay [2, c. 40].

Mexny TeMm, B YCIOBUSX JJIUTENBHOTO OTCYTCTBHS IPABOBOIO
pEeTyIHpOBaHUs B 3TOH cdepe, 3aKOHOATENFHAS MTOJUTHKA B OTHOIIIE-
HUU TPaJUIOHHBIX IIEHHOCTEHW pa3BUBaiach IMOCTEIEHHO (XOTS W 3a
JIOCTaTOYHO KOPOTKHM MPOMEXYTOK BpeMeHH). B 1enom, nmpeacrasins-
€TCSl BO3MOXXHBIM BBIIETTUTH CIEAYIOIINE dTalbl MPAaBOBOTO 3aKperuie-
HUS TPAAWIAOHHBIX TyXOBHO-HPABCTBEHHBIX IIEHHOCTEMH.

[lepBBIli STanm O3HAMEHOBAJA KOHCTUTYIIMOHHAs pedopma. B
2020 rogy B Texcte Konctutyuuu P® B pesympraTe mONMpaBoOK OBLIH
3aKpeIUIeHbl [IEHHOCTH, OTPaKAIOIINE KYJIbTYPHbIE OCOOCHHOCTH MHO-
TOHAIlMOHAIBHOIO Hapoja Poccuu, ero KOHCTUTYLMOHHYIO CaMOMWJIEH-
tuukanuto [3, c. 58]. B ux uucie UCTOPUYIECKU CIIOKUBIICECS TOCY-
JapCTBEHHOE €MHCTBO M MaMATh IPEAKOB (JacTh 2 cTaThu 671); 3ammu-
Ta MCTOPMYECKON MpaBpbl (YacThb 3 cTaThbk 671); JMeTH Kak IPHOPHUTET
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rOCyIapCTBEHHOM MONMTHKK Poccuu, BOCIIUTaHKE B HUX MAaTPHOTHU3MA,
IPaXIaHCTBEHHOCTH, YBAKECHHS K CTapIIMM (4acThb 4 cTaThy 671); Kyib-
Typa Poccuiickoii denepannn Kak yHUKaJIbHOE HacleAne €€ MHOTOHa-
LIUOHAJIIBHOTO Hapofa (4acTh 4 crartbu 68); KyAbTypHasi caMOOBITHOCTD
HapoJIOB M dTHHYECKHX 0O0mHocTedl Poccum (wacth 2 cratbm 69); Tpa-
TUITHOHHBIC CeMEWHBIC MEHHOCTH (MYHKT «B» dacth 1 ctathu 114) u
npyrue [4].

CrnoxwuBiasicst B HacTosIIee BpeMs MeXIyHapoaHast 00CTaHOB-
Ka ¥ BHYTPEHHHE OOIICCTBEHHO-TIOJUTUYECKUE PEaATHd OO0YCIOBUIH
HE00XO0IMMOCTh OTPAXKEHUs [IeHHOCTEH He Toibko B KoHcTutyrmu PO,
HO U B 3aKOHAaX M MOJ3aKOHHBIX aKkTax. TakuM 00pa3oM, OCHOBHbIE KOH-
CTHTYLMOHHBIE IEHHOCTHBIE OPHEHTHPHI B HACTOSIIIEE BPEMSI MOCIE0-
BaTENFHO BOIUIOLIAIOTCS B KU3HB, IEMOHCTPUPYS (hopMupoBaHue cTpa-
TErnYEeCKUX IPUOPUTETOB B TOCYAAPCTBEHHOM MOTUTHKE.

COOTBETCTBEHHO, BTOPBIM 3TAallOM MOXKHO Ha3BaTh OTpPaKEHUE
TPaUIIMOHHBIX JYXOBHO-HPABCTBEHHBIX IICHHOCTEH B aKTaX CTPaTeTH-
YEeCKOT0o IUIAaHUPOBaHUs B cdepe HAIMOHAIBHON Oe3omacHocTd. Tak, B
cootBeTcTBHM co CTpaTerueil HalMoOHAIBHON Oe3omacHocTr P® 3amuTa
TPaUIIMOHHBIX POCCUHCKUX JYyXOBHO-HPABCTBEHHBIX IEHHOCTEH, KYIIb-
Typbl U WCTOPHUYECKOH MaMATH OTHOCHUTCA K YHUCIY CTPATeTHYeCKHX
HAIMOHAIBHBIX MTPHOPUTETOB HAPSLy C MHBIMU BHIaMH HAI[MOHAIBHOMN
0e30MacHOCTH: HHPOPMAIIMOHHOMN, SKOHOMHYECKOM IKOJIOTUYECKOM [5].

B Hos6pe 2022 roxa npunsaT Yka3 [Ipesngenra PO «O6 yTep-
xneann OCHOB TOCYJapCTBEHHOW TIOJUTHKH 10 COXPAaHEHHIO W yKpeTl-
JICHUIO TPAJAUIUOHHBIX POCCUHCKUX JTyXOBHO-HPAaBCTBEHHBIX IIEHHO-
creit» (nanee — OCHOBBI TOCYAAPCTBEHHON MOIUTUKH). DTOT aKT MOKHO
Ha3BaTh TPETHUM 3TAMlOM IPABOBOTO 3aKPETUICHUS TPaTUIIMOHHBIX IYy-
XOBHO-HPABCTBEHHBIX LeHHOCTeH. [IyHkT 4 OCHOB rocyaapCTBEHHOU
MOJIMTUKU OTPENeNsieT TPAJUIMOHHBIE [EHHOCTH KaK «HPaBCTBEHHBIC
OpHEHTHPHI, (OPMHUPYIOIINE MAPOBO33peHNe TpakaaH Poccun, mepena-
BaeMbIe OT ITOKOJIEHUS K MOKOJICHHIO, JIeKaIllie B OCHOBE O0IIepOCCHIA-
CKOM IpakIaHCKOH MIEHTUYHOCTH M €AMHOTO KYJIBTYPHOTO MPOCTpPaH-
CTBa CTPaHBI, YKPEIUIAIOLINE TPAXJAHCKOE €IWHCTBO, HAIIEIINEe CBOE
YHUKAJIbHOE, CAMOOBITHOE TIPOSBICHHE B JYXOBHOM, MCTOPUYECKOM U
KyJIbTYPHOM pa3BUTUM MHOTOHAIMOHalIbHOrO Hapoaa Poccum» [6]. K
TPaJUIMOHHBIM HEHHOCTSIM OTHOCSITCSl JKW3HB, JOCTOMHCTBO, MpaBa U
cBOOOBI YeJIOBEKa, MAaTPUOTH3M, TPaXTaHCTBEHHOCTh, ciykeHue Ore-
YeCTBY M OTBETCTBEHHOCTH 32 €T0 CYAh0Y, BRICOKHE HPABCTBEHHBIE HJIC-
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aJIbl, KPEIKasi CeMbsl, CO3UAATEIIbHBIN TPYA, IPUOPUTET AYXOBHOTO HaJ
MaTepHaJIbHbIM, I'YMaHU3M, MUJIOCEPIHUE, CIPaBEAIMBOCTb, KOJIEKTHU-
BHU3M, B3aUMOIIOMOLIb M B3aMMOYBA)KEHHUE, HCTOpHYECKass NaMsAThb U
MIPEEMCTBEHHOCTh IOKOJIEHUH, €AMHCTBO HapoaoB Poccuu. Cnenyet
OTMETUTh, YTO OCHOBBI TOCYIaPCTBEHHOM MOJUTUKU COAEPIKAT 3aKphl-
THIN TepedeHb IEHHOCTEH, UTO CIIOKHO OIEHUTH OHO3HAYHO. C OHOM
CTOPOHBI, MOSBISETCA MPaBOBasl ONPENEICHHOCTh B OTHOIIEHWM KOH-
KpPETHBIX, TIEPEYHCICHHBIX B yKa3e TPAJAWIMOHHBIX IIEHHOCTEH, C JIpy-
TOW CTOPOHBI, MTOJTy4aeTCsl, YTO OXpaHIEMbIE U TMOAIEPKUBAaEMbIE TOCY-
JApPCTBOM LIEHHOCTH CTaBATCS B 3aBUCHUMOCTH OT MX BKIIIOYEHHS B 3TOT
MepeyeHb.

ITomumo neHHOcTelt OCHOBBI TOCYJApPCTBEHHOW TONUTHUKU
ONPEAETAIOT U MPOTHBOIOJIOKHOE UM fABJICHHE — TaK Ha3bIBa€MbIC aH-
TULCHHOCTH. B ykase oHM 00O3HAa4YEeHBI TEPMUHOM «IECTPYKTHUBHAS
uaeosorus». OTHOIIEHHE TOCYAapCcTBa K KOHKPETHBIM LIEHHOCTAM U
AHTHUILIEHHOCTAM HaXOJUT OTPaXEHHE B €ro 3aKOHOJATEeIbHOW IOJINTH-
Ke, o0llee HalpaBJICHUE KOTOPOW MPOCIEKUBACTCS KaK B NMpPUHHMAae-
MBIX 3aKOHaX, TaK M B OTJEJbHBIX 3aKOHOJIATEIbHBIX WHUIMATHBaX. M B
JAHHOM CJlydae MOXHO OOO3HAUWTh HYETBEPTHIN 3Tal NMpaBOBOTO 3a-
KpEeIJICHUs TPAAMLUOHHBIX JTYXOBHO-HPABCTBEHHBIX LIEHHOCTEH —
BKJIIOYEHHE ITHX LEHHOCTEH (M, COOTBETCTBEHHO, 3alPeT aHTHLIEHHO-
CTei) B TEKCTHI OTACIbHBIX 3aKOHOAATEIbHBIX aKTOB.

Tak, 5 mexabps 2022 roma mpuaar DenepanpHbIil 3aKkoH «O
BHeceHNH m3MeHeHnid B DenepanbHbii 3akoH «OO0 wHGOpMAIUM, WH-
(OpPMALIMOHHBIX TEXHOJOTUSAX U O 3alIUTe WHPOPMAIIUI» U OTAEIbHBIC
3aKOHOJaTeNbHbIE aKkThl Poccuiickoil denepanuu» Kacarolluics, B
YaCTHOCTH, 3allpeTa MpOoMaraHibl HETPaIULMOHHBIX CEKCYalbHBIX OT-
HOIIIEHUH u (WIIN) IpeArodTeHui [7].

B uronie 2023 rona B @eaepanbHeblii 3akoH oT 21 HOosi0ps 2011 T,
No 323-®3 «O0 ocHOBax OXpaHBI 37J0POBBsI TpaxknaH B Poccuiickoit
denepanyun» BHECEHBI U3MEHEHUS], B COOTBETCTBUU C KOTOPHIMH 3aKOH
JIOTIOJIHEH cTaThel 45.1, ycraHaBIMBaIOLIEH 3anpeT Ha OCYLIECTBICHUE
MEIUIMHCKUX BMEILATENbCTB, BKIIOYas MPHUMEHEHHE JIEeKapCTBEHHBIX
MperapaToB, HAMPaBICHHBIX Ha CMEHyY mona [§].

B okta6pe 2024 roga 'ocynapctBenHoit Jlymoii B mepBom ure-
HUM TpUHAT OblT 3akoHONpoeKT Ne 724769-8 «O BHeceHUN U3MEHEHUI
B ctatbu 10-6 u 15-1 denmepanpHoro 3akoHa «O0 wHGOpMaNHH, WH-
(hOpMALIMOHHBIX TEXHOJIOTUAX U O 3aluTe HHGOPMALMM» U OTAEIbHBIC
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3aKOHOJIAaTebHBIC aKThl Poccuiickoit Denepanuu (B 4acTH 3arpeTa WH-
(dhopmarum, mponaraHAupyOmend 0TKa3 OT JETOPOXKIEHHS)», KOTOPBIHA
BBI3BaJI OOJIBILION PEe30HAHC B OOIIECTBE M IMOJYYW Ha3BaHUE «3aKOH O
3arpeTre mpomaranipl uaeonoruu yanadpm». U yxe 23 nosops 2024
rojla COOTBETCTBYIOIIMI 3akoH ObUI moammcan llpesmmentom PO [9].
Cremyer OTMETHTD, YTO 3aKOH, €IIe Ha CTaANH O0CYKICHHsI, CTAT 00B-
€KTOM NPHUCTAIBHOTO BHUMAHHSI HE TOJBKO CO CTOPOHBI OOIIECTBEHHO-
CTH, HO M CO CTOPOHBI IOPHAWYECKOTO Hay4dyHOro coobmectBa. Tak,
.. Epexxunanaues mnojaraer, 4To, He CMOTpPS Ha B 1IEJIOM aKTyaJIbHYIO
KOHIICTIIMIO, 3aKOHONPOEKT HE JIMIIEH IOPUANYECKH 3HAYUMBIX HEHO-
CTaTKoB, TpeOyromux ycrpanenus [10, c. 38-39]. B wacTtHOCTH, OH aK-
HEHTUPYEeT BHUMaHUE Ha CIHMIIKOM IIMPOKOH chepe pacrpocTpaHeHUs
3arpera MpoIaraHjabl, HE MO3BOJSIONIEH MOAXOOUTH K OTPaHUYCHUSIM
nponarasabl 6e34eTHOCTH U30UPATENIBHO.

AHanu3 COBpEMEHHOW 3aKOHOAATEIbHON IOJUTHKH TOCynap-
CTBa B OTHOILCHHUU TPAJUIMOHHBIX JYXOBHO-HPABCTBEHHBIX IIEHHOCTEH
MO3BOIISIET CPOPMYITHPOBATH CIETYIOIINE BBIBOIBIL:

Bo-niepBBIX, B HacTosIIee BpeMs TOCYIapCTBO OIICHUBAET HABA-
3BIBAHME UYXKIBIX POCCUMCKON KYJIBTYPE U HCTOPHUH LIEHHOCTEW B Kade-
CTBE BMEIIATEIhCTBA BO BHYTPEHHHUE JIEJIa TOCYAapCTBA U ONPEAEISIeT
3TOT (haKTOp KaK yrpo3y HallMOHAILHOU Oe3omacHocTH Poccum.

Bo-BTOpBIX, KaKk BHIHO U3 TPUBEICHHBIX MPUMEPOB, Yallle BCe-
T0 3aKOHOZATENh MBITAETCS MCIONIB30BATh METO 3alpeTa, B MEHbIICH
CTETICHH — METOJ[ TMOOMIPEHHs. 3ampeThl 3aMevaloT B OOIIEeCcTBE, OHH
BBI3BIBAIOT OOIIECTBEHHBI PE30HAHC, a TOOUIPEHHS YacTO OCTAIOTCS
0e3 BHUMaHMs. UTO KacaeTcs IMpeiaraeMblX Mep MOoOoLpeHus B chepe
JyXOBHO-HPaBCTBEHHBIX IICHHOCTEH, TO OHH YaIlle BCETO HOCAT UMYIIEe-
CTBEHHBI XapakTep W HE BBHI3BIBAIOT aCCOLNMAIMH C JyXOBHO-
HPaBCTBEHHOW cdepoil (Hampumep, JBIOTHBIC YCIOBHUSI WUIOTEKH JUIS
cemeil ¢ meTbmu, mocodust u np.). [Ipm 3ToM Henp3s HE yka3aTrh Ha
HEO0OXOUMOCTh COYETAHUS UMITEPATUBHBIX U TUCTIO3UTUBHBIX METOJIOB
B IPAaBOBOM pEryJIMpPOBAaHUM, TIOCKOJBKY, KaK MpencTaBisercs, chepa
(hopMHpOBaHUS EHHOCTHBIX YCTAHOBOK SIBJISIETCS] JOBOJBHO JICIUKAT-
HOW. PerynmpoBaHue NCKIIOYUTEIHHO Ha OCHOBAHMH 3alPETOB CIIOCO0-
HO TpuBecTH K oOpatHOMYy 3(ddekty u chopmupoBaTs B 0O0IIECCTBE
HETaTUBHOE OTHOLICHHWE K IIEHHOCTSIM, KOTOpBIE CIHMIIKOM AaKTHBHO
BHEIPSIOTCS. B 3T0i#t CBsI3W mpencTaBiseTcss HeOOXOMMMBIM HaWTH Oa-
JIaHC, TIPABIIIFHOE COOTHOIICHHE UCTIONB3yEMBIX TIPUEMOB U CIIOCOOOB.
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B-tpeTpux, OOJNBIIOE KOJIWYECTBO HWHHIIMATHB OTHOCHTEIIHHO
KYJIBTYpHO-TYXOBHBEIX IICHHOCTEH O3BYUMBACTCS 0€3 MpeaBapUTEIbHON
MOJICPKKA U OJOOPEHHUs (Y4acTO — MPH OTPULIATSIILHOM 3aKJIFOUCHUU
[IpaButenscTBa P®). Takne MHUIMATUBBI Yalle BCErO OTKIOHSIOTCS,
KaK HeOOOCHOBAaHHBIC FUIM HENPOpPaOOTaHHEIE, HO MPU 3TOM BCE PaBHO
co37aeTcs O0IeCTBEHHAS HAIPSHKEHHOCTb.

B-ueTBepThIX, H3NUIIHEE, U30BITOYHOE MPABOBOE PErYIHPOBa-
HUE KYJILTYPHOHW U JyXOBHO-HPaBCTBEHHOH c(epbl OMacHO M yrpoKaeT
MIPUHITUTIIAM JEMOKPATHIECKOTO TOCyAapcTBa. 3AeCh CICAyeT MpHAep-
JKUBATHCS MPUHIUIIA YMEPEHHOCTH.
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Bopormiuna Tarbsana Bukroposna®

TEOPETUKO-ITPUKJIA/ITHBIE ACIIEKTBI
IPABOBOI'O PEI'YJIMPOBAHUSI BAHKOBCKOM
JAEATEJBHOCTHU B COBPEMEHHBIX YCJIOBUAX

B cmamve paccmompenst omoenvHble 80npocsl npagosoco pe-
eynuposanus. bankosckol cucmemvi Poccuu ¢ yuemom coépemenHvix
peanuil. Asmop ommeuaem 3HAYUMOCIb MEOPEMULECKUX U NPUKTAOHBIX
ACNEKmMo8 HOPMAMUBHO20 COOEPICAHUSL OCHOBONONIA2AoOWel OeduHuU-
yuu 011 PUHAHCOBLIX OMHOUIEHUI 8 OAHKOBCKOM CeKmope - «DAHK0G-
cKas OesimenvbHocmvy. B cmamve cihopmynuposansvt npednodceHus no
COBEPULEHCBOBANHUIO NPABOBLIX OCHO8 OAHKOBCKO20 3AKOHOOAMElb-
Cmea ¢ yuemom HeoOXOOUMOCU JIe2AIbHO20 3aKPenjieHus NOHAMUsL
«OAHKOBCKASL OeSIMENbHOCHIb Y.

Knrouesvle cnosa: banxosckoe npago, OAHKOBCKAs Oesimenb-
Hocmb, bankoeckas cucmema Poccuu, kpeoumnvle opeanusayuu.

The article discusses certain issues of legal regulation of the
Russian banking system, taking into account modern realities. The au-
thor notes the importance of the theoretical and applied aspects of the
normative content of the fundamental definition for financial relations
in the banking sector - "banking activity". The article formulates pro-
posals for improving the legal foundations of banking legislation, taking
into account the need to legally consolidate the concept of "banking ac-
tivity".

Keywords: banking law, banking activity, Russian banking sys-
tem, credit organizations.

Poccuiickuii GaHKOBCKHI CEKTOpP B HACTOSIIEE BPEMS CTOJIK-
HYJICS C PSIOM Pa3HOYPOBHEBBIX MPOOJIEM KaK BHEIIHETO, TAK U BHYT-
pUOAHKOBCKOI0 XapakTepa: 3TO U Pa3IMYHOrO pPoja PUCKU (CaHKLMOH-

“Boporuinna Tarbsina BUKTOPOBHA, KaHIMAAT IOPUANYECKUX HAYK, JOLEHT Kade-
PBI TpaKIaHCKO-TIPaBoBbIX qucuuiuimd POY um. I'. B. ITnexanosa (r.Mocksa, Poccust)
Vorotilina Tatyana Viktorovna, Candidate of Law, Associate Professor of the De-
partment of Civil Law Disciplines of the Plekhanov Russian University of Economics
(Moscow, Russia).
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HEIE, PUCKU 00CTY>KHBaHWS); M TMPOOCIBHOCT, 0AaHKOBCKOTO 3aKOHOJIA-
TenbCcTBa (0COOCHHO B cdepe pa3BUTHS MHHOBAIIMOHHON OaHKOBCKOM
NeSITENbHOCTH, CBA3aHHOW C KPUIITOBATIIOTOW, HU(PPOBBEIM pyOiem,
uudpossiMu 6ankamu, Open Banking u np.); u npoGiieMbl aieKBaTHOM
3alIUThl [IpaB NoTpeduTeseil 6aHKOBCKUX YCIyr, B TOM 4HCIE, B yCJO-
BUSIX AaKTUBU3ALMKM KUOEPIPECTYNHOCTH, B YAaCTHOCTHU, IPOSIBICHUS B
HEBUJIAHHBIX MacIITadax pasdudHOro pojaa KHUOEpMOIIEHHHYECKUX
CXeM; 3TO M OTTOK KallHTalla U3 CTPaHbl, U HEOOXOJIUMOCTh OBICTPOTrO
MOWCKa HOBBIX MOJIEJNEH IPOBEJCHUS MEXIYHApPOJHBIX IIaTeXel B
YCIIOBUSIX OrpaHMYCHHH Ipu paboTe B MEXKAYHAPOIAHOH cHcTeMe
SWIFT; u >xectouaiiuasi KOHKypeHIHs OaHKOB BHYTpHM OaHKOBCKOH
Cpeabl, KOTopas 3acTaBiisieT OaHKH aKTHBHO BHEJPSITh WHHOBAIMOHHBIC
TEXHOJIOTHH, TIpe/ijiaraTh HOBbIC YCIYTH U MHOTHE APYTHE.

Ha cerogusimiauii 7eHp 6aHKOBCKYIO CHCTEMY perjaMeHTHPYET
HEMaJloe KOJIMYECTBO PAa3HOW HOPUIMYECKOW CHIIBI MPAaBOBBIX AaKTOB,
HaunHast ¢ Koncrurynun P®, xonnbuIMpOBaHHBIX aKTOB, CIICIHAIb-
HBIX (hefepanbHBIX 3aKOHOB [1; 2], 3aBepias MHOTOYMCIIEHHBIMUA HOP-
MaTHBHBIMHA WHCTPYKUUSIMH, TpUKa3aMu, nuckMamu banka Poccum u
JIpYTMMH TPaBOBBIMH AOKyMeHTaMH. OIHAKO aHamu3 JEeHCTBYIOIIErO
0aHKOBCKOI'O 3aKOHO/ATENbCTBA HE JAaeT OCHOBaHMHM IOJIarath, 4yTo B
PEeryIMpoBaHUN OpraHU3alud U (PYHKIMOHMPOBAHHS OaHKOBCKOH cH-
CTeMBbI HET Mpo0JIeM WM OHU OKOHYATEIIbHO pelIeHbl, Ha000poT, B CBSI-
3M C aKTUBHBIM BHEAPEHHEM HOBBIX WH(POPMALMOHHBIX TEXHOJIOTHH U
MIPOLIECCOB TIOSIBJISIIOTCSI HOBBIE BBI30BBI M HOBBIE MpOOebHBIE chepsl,
TpeOyrolIre HOPMaTUBHOM PETYJISIINH.

Cunraem, 4TO MPOOIEMBI TEOPETHYECKOTO XapaKTepa SBISIOTCS
NEPBONPUYMHON MHOTMX AacCHEeKTOB NPHKJIAAHOrO coiepkanus. Tak,
OTCYTCTBHE HOPMAaTHBHOTO 3aKPEIUICHUS Psla OCHOBOIOIATAOLINX Jie-
¢uHHMLMI aHaNMM3UpyeMoi Hamu c(epbl, HApUMep, TAKUX Kak «OaH-
KOBCKasl A€ATEIbHOCTbY», «AHHOBALIMOHHAsI OAHKOBCKAs JESITEIbHOCTDY
BIIEKYT 32 CO00M MOCIeAyIONIHe MPOOIEMBI TPaBOPEaAT3AIHH.

OTMeTuM, 4TO Uil OTE€YECTBEHHOW MPABOBOM JOKTPHUHBI MPO-
OnemaTuka MPaBOBOTO PEryIHMpOBaHHsA OAaHKOBCKOHM AEATENbHOCTH HE
SBJIsIeTCS. HOBOM. PasznmuuHble acniekTsl 0003HAYEHHBIX MPOOJIEM TaK HIIH
WHaue paccMaTpUBaJNCh B Tpylax Takux y4yeHblX, kak M.C.Bamypa,
N.B.Epmiosa, O.JI.Tapacenko, T.92.PoxaectBenckas, H.1. Xumuuera u
npyrue aBTopsl. Mccnenyemble HaMu npoOieMbl 3aTparuBaiach B AWC-
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cepranmoHHBIX ucchenoBanmsx P.O.Pyukuna [8], A.®. bagruena [3],
A.B. Ynpkosa [10] 1 n1pyrux ydeHBIX.

Tepmun «OaHKOBCKas IESATEIBHOCTEY» YIOMHHAETCS HE TOJBKO
B 0AHKOBCKOM 3aKOHOJATEIBCTBE, HO U B IPaXKIAHCKOM, aJIMUHHCTpA-
THUBHOM, YT'OJIOBHOM, HAJIOTOBOM IIpaBe, B CBSI3H C YEM €r0 He0OXOI1MO
CUUTATh MEKOTPACIIEBbIM IOHSITHEM.

He cmoTpst Ha HanMune 3HAYUTENBHOTO KOJIMYECTBA MCTOYHH-
KOB 0aHKOBCKOTO TpaBa, CIEAyeT OTMETHUTh, YTO HH B OJIHOM HOpMa-
TUBHO-TIPABOBOM aKT€ HE COJEPIKUTCS NeQUHUINH «OaHKOBCKas Jiesi-
TEIBHOCTBY, TO €CTh JIETAIBHOE ONPEECICHUE TEPMUHA OTCYTCTBYET.

M.A.OcunoBa OTMEUYAET, YTO OTCYTCTBHE 3aKOHOJATEIBHOTO
oIpe/ieNieHHs TePMIHA «OaHKOBCKAs JESITEbHOCTDY HETATHBHO CKAa3bI-
BaeTCs Ha MPaBOIIPUMEHHUTENbHYIO cdepy [7, ¢.162]. B mpaBoBbIX akTax
94acTo yNnoTpeOIsIIoTCs TEPMUHBI «IESTEIbHOCTh KPEAUTHBIX OpraHn3a-
UI», «IeSATETbHOCTh 0aHKOBY», «OaHKOBCKHE YCIYTH», «OaHKOBCKOE
JIeToy», «0aHKOBCKHE OIepalnny, KOTOpble OJIM3KH 110 3HAYSHHIO, OJIHA-
KO HE SIBJIAIOTCS CHHOHUMAaMH TePMUHA «OaHKOBCKAs AEATEIEHOCTDY.

OtcyTcTBUE IleTalbHON NeDUHHUIIUN «OaHKOBCKAsl JIesTeIb-
HOCTb» Ha NPOTSKEHUM HECKOJIBKHUX NECATHIETHH CO3MaeT IIHPOKOe
IMCKYCCHOHHOE T0JIe B JIOKTPUHAJILHOH cdepe. B oreuecTBeHHOM npa-
BOBOH HAayKe HET €IMHOTO NMOHUMAHHUS HCCIIEAYeMOTO0 HaMH TE€pPMHUHA,
OTCYTCTBYIOT €IMHBIE KPUTEPUH TTOHATHSL.

Tak, nanpumep, E.B.JlayTc npennaraer cienyroliee onpeaene-
Hue: «baHKOBCKas IESATEIBHOCTD - NpPEANPHHUMATENbCKAs JAesATelNb-
HOCTb KpEIUTHBIX opraHum3zanmi u banka Poccuu, cocrosmas B ocy-
LIECTBJICHUN UMH OaHKOBCKHX OIEpalui KaK HCKIIOYUTENBHOTO BUIA
nesTeapHoCTHY [5, ¢.71].

N.B.SIxoBneB, paccyxmas 06 OTCYTCTBHH 3aKOHOJATEIHHO 3a-
KPETUICHHOTO TOHSATHSI OaHKOBCKOW JAEATENILHOCTH, PacCMaTpUBacT ee
Yyepe3 YroJIOBHOE 3aKOHOJATEIbCTBO, B YaCTHOCTH, OOpaiaeTrcs K CT.
172 YK P®, B K0TOpOil 3aKpeIuieH TepMUH «HE3aKOHHAs OaHKOBCKAas
JesITeNbHOCTEY, KOTOPBI XapaKTepu3yeTcsi yepe3 OCyllecTBIeHUe OaH-
KOBCKMX OIlepanuii 06e3 perucTpaluyl WK CIEHUaIbHOTO pa3pelleHHs
(ymmniensun) [11, ¢.76]. IIpu stom YK P® ncnonms3yer TepMHuHBI «OaH-
KOBCKasl ICITETbHOCTEY» U «0aHKOBCKHE OTEPaLuiy» KaK CHHOHUMBI.

Tpyano He cornacutecs ¢ MHeHueM S.A. I'eliBannoBa, cumrta-
IOLIUM, YTO «IJISl ONPEAETICHUS CYIIHOCTH OaHKOBCKOW AEATEILHOCTH
HEOOXOIMMO BBISIBUTH IIPU3HAKU, BBIPAXKAIOIIME KAaYECTBEHHBIE OCO-
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OeHHOCTH OAHKOBCKOH JIEATENTFHOCTH, U TIO3BOJISIIOIINE OTIIMYUTH €€ OT
IPYTUX BUAOB JESATENBHOCTH, B MPOIECCE KOTOPBIX PEATU3yIOTCS Olle-
paumu c JeHbraMu 1 (PMHaHCOBBIMH HHCTpyMeHTamm» [4, c.7].

E.B. UepHukoBa B CBOEM OIIpPENCICHUN AHATU3UPYEMOIO HaMH TEPMUE
TOJIKO Ha (PHHAHCOBO-PKOHOMHYECKHE XapaKTEPUCTUKH, HO ¥ Ha MyOIMIHO-TIPaB
3aHHBIC C KOHTPOJIGHOH W Ham3opHOU ¢GyHKIMsMH lleHTpobanka, 0ocobo oTMeua:
JesITeIbHOCTH, HAaIIPaBJICHHYIO Ha o0ecredeHue MyOIMnYHBIX HHTepecoB [9, c.14].

ITo cmpaBemmuBoMy BBICKaszbpiBanuio C.A.MapkyHIIOBa, CKO-
peiiliee 3akperieHHe NaHHOTO TePMHHA B 3aKOHOJATENBCTBE OyneT
cnoco0cTBOBaTh OoJiee YETKOMY MPABOBOMY PETyJIHMpPOBAaHUIO OaHKOB-

CKHX IIPaBOOTHOIICHUH [6, ¢.38].

TepMuH «OaHKOBCKasg [ESTENBHOCTD» SBISIETCA CIIOXKHBIM,
MEXKOTpAceBbIM MOHATHEM, OH Hallle] NPUMEHEHHE B Pa3IHYHBIX OT-
pacisx mpaBa M YHOTpeOJsieTcs B pa3iUyYHBIX 1O OTpaciieBOW MpUHAl-
JNEKHOCTH W TO IOPUAMYECKOW CHIIE€ HOPMATHBHO-TIPABOBBIX AaKTax.
HazBanHoe 00cCTOSITETHCTBO OOYCIHABIMBAET COYETAHHE YACTHOIIPABO-

BBIX M ITyOJIMYHO-NIPABOBBIX Hayall B €r0 OCHOBE.

Cpenn UCTOYHUKOB OAHKOBCKOTO MpaBa, MOMUMO HOPMAaTHBHO-
MPABOBBIX aKTOB HEOOXOAMMO TAKXKE BBIICIATH NMPaBOBOi 00bIuai. Ile-
71eco00pa3HOCTh €ro UCIOJIB30BaHUSl B OaHKOBCKMX OTHOLICHHUSX 00Y-
CJIOBJIEHA HECIIOCOOHOCTBIO 3aKOHOAATENBLCTBA MOJHOCTBIO YPETyIUpO-

BaTh BCE aCTEKThl 0AHKOBCKOW JEeSTEILHOCTH.

Eme pa3 ormerum, 4To, HE CMOTpPS Ha HAJHMYUE MHOTOYHCIICH-

HBIX HMCTOYHHMKOB OaHKOBCKOTO TIpaBa, HM B OJHOM HOPMAaTHBHO-
MPaBOBOM aKTe€ HE COACPKUTCS AeHUHUINN «DaHKOBCKAs JEsTelNb-
HOCTb», TO €CTh JIETAJIbHOE OTIpeIeNICHIE TEPMUHA OTCYTCTBYET.

Takum 00pa3omM, pacCMOTpEB OCHOBHBIE TOAXOMABI K ITOHHMAa-

HUIO0 0AHKOBCKOW JIEATEIBHOCTH, MOKHO BBIJIEIUTH CIIEIYIOIIHE €€ 0CO-
OEHHOCTH:

- OHa OCYIIECTBISIETCS TOJBKO CHEIMaTbHBIMH CYOBEKTaAMH, TAKUMH
kak LleHTpoOaHK 1 KpeANTHBIC OpTaHU3AIIHN;

- OCYILIECTBIISIETCS B pAMKaX TOJNBKO OAHKOBCKOH CHCTEMBI;

- KaKk W BCsKas Apyras AesTeIbHOCTh MPEICTaBIseT cO00M HENOYKy IMo-
CJIeIOBaTEeNbHBIX JCUCTBUI, SIBIAETCS CBOEOOpPA3HBIM MPOIECCOM, CO-
CTOSIILIUM U3 B3aUMOCBSI3aHHBIX CTaJU{ €MHOTO MPOIIECcCa;

- (YHKIMOHUPYET Ha OCHOBE IPABOBBIX MOJOKEHUI OAHKOBCKOTO 3a-
KOHOJIaTeJIbCTBA 1 HOPMAaTHUBHBIX aKTOB APYTHUX OTpaciiell paBa;
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- B OOIbILICH CTENEHU SBISETCS TNPEANPUHUMATENBCKOH JesTenbHO-
CTBIO, OJIHAKO MOXKET UMETh M ITyOJIMYHO-TIPABOBO XapakKTep;
- ee CIIeyeT paccMaTpUBATh HE TOJBKO B Y3KOM CMBICIE (Pa3sHOBHI-
HOCTh MPEANPUHUMATEIBCKON ESTEIFHOCTH TI0 COBEPIICHUIO OaHKOB-
CKHMX ONEpalMil U CIIENIOK), HO U B IIMPOKOM (C y4eTOM BCIIOMOTaTelNb-
HOI1 IesITeNbHOCTH — MHpOpMAaTH3aMs U udpoBU3aLus, cucteMa 0e3-
OMacHOCTH U JIp.).

C YUYE€TOM BBIIIECKA3aHHOI'O HEJIB34 HE MPEAIIOJIIOXUTE HE TOJIb-
KO HCOGXO)II/IMOCTI) )IaﬂbHeﬁHIeFO JOKTPUHAJIBHOTO OCMBICJICHUSA daH-
HOHM Ne(UHULINY, HO ¥ HE OTMETUTh HAa3pPEBILYI0 HEOOXOIUMOCTh HOP-
MaTUBHOTO 3aKpEIUICHUs IePUHULINH «OaHKOBCKas IESITEIILHOCTE.
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Kazanyesa Haoexcoa Bnaoumuposena®

HEJAI'OTHYECKHE KOMIIETEHIIMHA
B JEATEJBHOCTHU IOPUCTA

AxmyanvHocms 3aKa0uaemcs: 8 HeodXo0uMocmiu 0060CHOBAHUSL
NOJYUeHUs. CIYOCHMAMU 3HAHUL, VMEHUL U HABbIKO8 Nedda202UyecKoll
OesimelbHOCU 8 Npoyecce NOJYYeHUs. KPUOUYECKO20 00pA308aHUAL.
Buoumcs, umo nedacocuyeckue xomnemenyuu mozym Ovimb uUMNJe-
MEHMUPOBAHBL 8 NPODECCUOHATIbHbIE YMEHUS U HABBIKU, CEA3AHHbLE C
peanuzayuell. maxkux npaKmux, KaK OpeaHusayus U OcCywecmeieHue
npaBo60co Npoceewess U UHQOPMUPOBAHUS SPANCOAH, OPSAHUIAYUSL
BOCNUMAMENLHO20 nomenyuana 8 cucmeme  2paANCOAHCKO-
NaAmMpuoOmMu4eck020 0CRUMAaHUsL 8 NPOPECCUOHANLHOU cpede, peanus3a-
Yuu KOMMYHUKAMUBHBIX HABLIKOE 6 Npoyecce CHeyuaru3uposanHbix
NPAKMUK, MAKUX KaK no00epicka 008UHEHUSL 8 Y2OI08HOM npoyecce, 8
MOM HUCAE C YHACMUEM NPUCIHCHBIX, OJis1 PADOMHUKOE NPOKYPAMYPbL.

Knrouesvle cnosa: nedacocuyeckue KomnemeHyuu, puouye-
cKoe  obpazosanue, npasosoe  Npoceeujerue, 2PadiCcOanCKo-
Nampuomu4eckoe 60CHUMaHue.

PEDAGOGICAL COMPETENCES
IN THE ACTIVITIES OF A LAWYER

The relevance lies in the need to substantiate the acquisition of
knowledge, skills and abilities of pedagogical activity by students in the
process of obtaining a legal education. It appears that pedagogical
competencies can be implemented in professional skills and abilities
related to the implementation of such practices as the organization and
implementation of legal education and information of citizens, the or-

“KazanneBa Hapnexxna BuaagumupoBHa, noueHT kadenpsl oOIIeryMaHHTapHbBIX H
CONHAJIPHO-OKOHOMHYECCKHUX  OTHCHUILIINH HPKYTCKOIO IOPUIANIECKOTrO HUHCTUTYTA
(punmana) VYuuBepcurera mpokyparypbl Poccuiickoit Demepauny, KaHAXAAT
MeJarornyecKux Hayk, noueHt (r. Upkyrck, Poccns).

Kazantseva Nadezhda Vladimirovna, Associate Professor of the Department of
General Humanities and Socio-Economic Disciplines of the Irkutsk Law Institute
(branch) of the University of the Prosecutor's Office of the Russian Federation,
Candidate of Pedagogical Sciences, Associate Professor (Irkutsk, Russia).
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ganization of educational potential in the system of civic-patriotic edu-
cation in a professional environment, implementation of communication
skills in the process of specialized practices, such as supporting the
prosecution in criminal proceedings, including with the participation of
a jury, for prosecutors.

Key words: pedagogical competencies, legal education, legal
enlightenment, civic-patriotic education.

B nacrosimiee Bpemsi B IOpUANYECKOM OOpa30BaHWU, B YaCTHO-
CTH TIPU MOATOTOBKE MPOKYPOPCKUX paOOTHUKOB, IEPECMOTPEHO MECTO
Y POJIh MEAArOTHIECKUX KOMIIETCHIINH KaK MPO(eCCHOHATBHBIX KOMIIC-
TEHIIMHA OYAYIIEero crenuanucTa. B Hamry 3amady, Kak IperogaBaTeici,
peATM3YIONINX TEAarOTHYECKOS HalpaBiICHUE, BOILIA HEOOXOIUMOCTh
OCMBICJICHUSI U 00OCHOBaHMsI MecTa, (DYHKIMA B BOOOIIE CYIIECTBOBA-
HUS TUCIUILTHAH MeIaroriaeckKoil HalpaBIeHHOCTH, a TaKKe He0OX0 -
MOCTH TIOJTyY€HUS CTYACHTaMHU 3HAHWI, YMEHHI W HaBBIKOB IE€Jaroru-
YECKOW JeATeNLHOCTU. B HacTosiiee BpeMs B yueOHOM TUIaHE CIelra-
JTU3MPOBAHHOTO Ha TOJTOTOBKE MPOKYPOPCKHX PabOTHHKOB 00Opa3oBa-
TEJIHHON OpTaHW3alliU pean3yeTcsl Takas AucuuininHa Kak «llemaro-
THKa B MPO(ECCUOHATLHON JISATEIILHOCT B BUJE (hakynbraTtuBa. Jluc-
IUIUIMHAPHBIE CBS3U PEAM3YIOTCS 4Yepe3 TaKyl TUCIHILINHY, Kak
«KyapTypa peun u opaTopckoe MacTepCTBO MPOKYPOPCKOTO pabOTHH-
Kay, rie QOPMUPYIOTCS KOMMYHHUKATUBHBIC KOMIICTCHITUH.

B nemom, ®I'OC Briciiero o0pa3oBaHHs — CICHHAIHTET IO
cuermanbHocTH 40.05.04 CyneOHass U MPOKypOpCKasi AEATEIHHOCTh —
€AMHCTBEHHBI M3 BCEX CTAHIAPTOB CIELHUAINATETa B paMKax yKpyIH-
HeHHOH rpymnmnbl cnenuansHocTeit 40.00.00 IOpucnpynenuus, oTHOCS-
Ui K npodecCHoHaNbHON JeATeIbHOCTH B 001acTH 00pa3oBaHUs U
HayKH, TO €CTh Oymymmx y4E€HBIX W memaroroB. HeoOxomumocTh ¢op-
MHUPOBAaTh KaJIPOBEIM MEIarormuecKuii 1 HayYHBIN MMOTCHIIUAT — CTpaTe-
rUYecKas 3ajada, KOTOPYI HEOOXOIUMO OCYIIECTBISATH B JIFOOOM 3Ha-
YUMOM JIJIS1 CTpaHbI IpodheCCHOHABHOMN cdepe.

Hcxona u3 coaepkanusi Mpuka3zoB ['eHepaldbHOTO MPOKypopa
Poccuiickoit denepannu «O cucteMe MOATOTOBKU KaJIpOB, JOIMOJIHU-
TEJNBHOTO MPOQeCCHOHANBHOTO 00pa3oBaHKs pabOTHUKOB OpPraHOB M
opraHu3anui Mpokyparypbl Poccuiickoit ®eneparum» [1], «O6 opra-
HU3alMK B OpraHax npokypatypsl Poccuiickoit denepaunu paboThl mo
MPaBOBOMY MPOCBEILEHHUIO U MPaBoBOMY HH(popMupoBaHuio» [4], «O0
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yrBepkaeHHH KOHLENIMU COBEPILEHCTBOBAHUSA CHCTEMBl roOcCylap-
CTBEHHO-TIATPUOTUYECKOTO BOCHHUTaHUA B MpoKypaType Poccuiickoit
Oenepanumn» [2], Oyayme NpoKypopcKue pabOTHUKH AOJDKHBI OBITH
npo¢)eCCUOHANBHO TMOATOTOBIEHBI ISl OCYIIECTBICHUS! TaKUX BHIOB
NESITeNbHOCTH, KaK OpraHu3alisi U OCYILIECTBIEHHE IPaBOBOIO IPO-
CBeUICHNsI M WH()OPMHUPOBAHUS TpaXIaH, OpraHu3anus padoTHl MO
IPaXJaHCKO-MIAaTPUOTHYECKOMY BOCIMTAHUIO B MPO(ECCHOHATILHOM
cpeze, MPOBEACHUE 3aHSATHH, MacTep-KIACCOB B PaMKax IMPHUBJICUCHHS
MPaKTUIECKUX PaOOTHUKOB OPTaHOB MPOKYPATYPhl B YUEOHBIH Mmpoliece
CTYZEHTOB YHHBEpCHUTETa NPOKypaTypsl Poccuiickoit @enepanun, pea-
JU3alMd KOMMYHUKATHBHBIX HaBBIKOB B INPOLECCE CIECLHATN3UPOBaH-
HBIX TPAKTHUK, TAKKX KaK MOAJEPKKAa OOBUHEHUS B YTOJIOBHOM TIPOIIEC-
ce, B TOM YHCJIE C YYaCTHEM NPHUCSKHBIX. 11 opraHuzauuu 3Toi pabo-
THI HY’KHO pa3BUBaTh COOTBETCTBYIOIINE YMEHHUS 1 HABBIKH.

OTH HaBBIKU B IIOJIHOM Mepe pealu3yloTcs uyepe3 KOMIIETCHIINY,
KoTopble ObuH ycTaHoBIeHHBI ®I'OCoMm 1o cienmansHocTH CymeOHas
U TIPOKYpOpCKas IesiTenbHOCTh oT 16 deBpans 2017 roga. B npouecce
peanuzaluy NeAarorMyeckux AMCHUILIMH Mpearoaraioch (popMupo-
BaHUE CIIOCOOHOCTH NPENoAaBaTh IOPUIUYECKUE NUCLUIUIMHBI HA BbI-
COKOM TEOPETUYECKOM M METOJUYECKOM YPOBHE B OpPTraHU3alHAX, OCY-
LIECTBIAIONINX 00pa30BaTeNbHYIO ACATENLHOCTh; CIIOCOOHOCTH YIpaB-
JIATHh CaMOCTOSITEIEHON paboToOl 00yJaronumxcsi; ClIOCOOHOCTH OpraHH-
30BBIBaTh U MPOBOAMTH MEAATOTHYECKHE HCCICIOBAHUS; CIIOCOOHOCTH
3G PEKTUBHO OCYIIECTBISATH MPaBOBOE BocmuTaHue oOywaromuxcs. B
LIEJIOM KOMIIETEHIIMM MOKHO CBECTH K CIEAYIOIIUM CIOCOOHOCTSM:
CIOCOOHOCTH K II€arorn4ecKoMy BO3AECHCTBUIO, YIPABJICHUIO I'PYIIION
W BOCIIUTATENILHOMY BO3JICHCTBHIO.

B manHBIX MaTepuanax X0TelIoCh OTACIBHO COCPEIOTOUMUTCS Ha
KOMMYHHMKAaTUBHON KOMIIETCHIIMHU, KOTOpasi SBJIIETCSI MEXaHU3MOM pea-
JIN3alMU BCEX MEPEUNCICHHBIX CITOCOOHOCTEMH.

[MomxomoB K KOMMYHHKALMK MHOTO W Ha JAHHBIH MOMEHT HET
obmenpu3HaHHON Kiaccupukanuu. OIHAKO, B IIEJIOM MOXHO pEIyIH-
poBaTh 3TOT IIpoOLEcC J0 TPEX OCHOBHBIX: CEMHOTHYECKOIO, MEXaHU-
CTHYECKOTO U AeATeNbHOCTHOr0. CeMHOTHYECKHI TOAXO] MPEICTaBIs-
€T KOMMYHUKAIMIO KaK sIBIEHHE, CO3/AIOIIEe 3HAKU, I/l KOMMYHHKa-
1y sBisieTcs cpeacTBoM uHMopmanuu [S]. C MO3UIUH MEXaHHUCTHYC-
CKOW KOHLENIIMA KOMMYHHUKAIMs SIBISIETCS CIIOcOOOM mepenayu WH-
¢dopmanuu. JlesTETbHOCTHBINA MOAXOA YYHTHIBAET, B MEPBYIO OYepeab,
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pOJb YenoBeKa KaK CyObheKTa KOMMYHHUKAIIUH M PaCCMaTPUBAET KOMMY-
HUKAlMI0O KaK B3aMMOJEWCTBHE TMEPENaloNiero M BOCIPHHUMAIOIIETO
nHpopMaruio. C TOYKH 3pEHUs MeAarornieckoro Bo3ISHCTBUS HAC WH-
TepecyeT KOMMYHUKAINHSA KaK JesTeabHOCTh. C 3TOH MO3UIUU TICHXO-
JUHTBUCTUYECKHUH MMONXO0/, 2 B OTEUYECTBEHHON ICUXOIUHTBUCTUKE ITO
Hay4YyHOE HANpaBJeHHE MPHUHATO HA3BIBAaTh TEOPHEH pedeBoil NesTenb-
HOCTH [3], siBysieTcss Hanbolee MOAXOSIIUM JIJIsl OCMBICTCHHS (DYHKITUI
Y PO KOMMYHHKATHBHBIX HaBBIKOB JJIS pean3aliy IpoQhecCHoHab-
HBIX TPAKTHUK OyIyINX MPOKYPOPCKUX paOOTHUKOB.

Tak, Teopuss pedeBOil NEATEIHLHOCTH PacCMaTPHUBAET Peyb Kak
JeSATSILHOCTh, HAMPABJICHHYIO Ha JOCTH)KECHUE OIMPEICIEHHBIX IIETICH:
CHadajga HEOOXOIMMO 3aBNaJeTh BHHMAaHHEM ajpecara, 3aTeéM €ero
yAepXaTh W B, B KOHCUHOM CUYETE, BOBICYh B COBMECTHYIO IIEATEIIb-
HOCTh. Bc€ 3T0 MOKHO peann3oBaTh TOJBKO B TOM CIIydae, €CIId TOT, Ha
KOTO HallpaBJIEHO pPEYeBOE BO3JEHCTBHE, OCO3HAET, UTO JIEUCTBYET B
coOcTBeHHBIX MHTepecax. COOTBETCTBEHHO, TAKyI0 3aJady HYXHO CTa-
BUTH KaXIbIi pa3, KOTa pealu3yeTcs peueBoe BO3JICHCTBHIE.

Becb 3TOT MexaHU3M PEYEBOTO BO3JIECUCTBUS MOXHO PaccMOT-
peTh Ha TpUMeEpe OpTaHM3allMU IPABOBOTO TPOCBEIIEHUS Tpa)kIaH.
[lepBoe, 4TO HY)XHO CIENIaTh, COTJIACHO TEOPHH PEUCBOTO BO3/ICHUCTBUS,
3aBIIaJIcTh BHUMAHHUEM CITyIIaTelis. B KOHTEKCTe paBOBOTO MPOCBEIIIe-
HUS BO3HHUKAeT HEOOXOJUMOCTh MTPOAEMOHCTPHUPOBATh, YTO COBMECTHAS
JESATSILHOCTh Oy/IeT YAOBICTBOPSTH 3HAYMMYIO MOTpeOHOCTH. Hampu-
Mep, 3aKOH rapaHTUPYeT 0€30MacHOCTh U 3alUTY TPaKJaH OT IMPOU3BO-
J1a, OT 3JIOYMOTPeOIeHNH, TapaHTHPYET TOPSIOK M CIIOKOMCTBHE. 3Ha-
YUMOW MOTPEOHOCTHIO B TAHHOM ClIydae BBICTyHaeT 0a3oBas moTped-
HOCTh B 0€30MacHOCTH. 3a/iaya yaepiKaHusl BHUMAHUS Peau3yeTcs de-
pe3 AEMOHCTPAIMIO TOTO, KAKUM 00pa3oM HEOOXOJMMO YIOBICTBOPSTH
JaHHYI0 TOTpeOHOCTh. B KOHTEKCTE MPaBOBOTO MPOCBEUICHHS Ipes-
CTaBJIAETCS HEOOXOMUMBIM TIOKa3aTh, YTO 3aKOHBI OyIyT paboTaTh B
TOM clly4yae, eCJId TpakJaaHe OyayT MX 3HaTh W coOmonath. Cremyro-
MMM IaroM TpeiaracMoil KOMMYHHUKAIIMOHHOW MOJIENTH Oy IeT IEMOH-
CTpalusi pecypcoB i OpraHU3aIllMil COBMECTHOH AesTensHOCTH. B
KOHTEKCTE COOOIICHHS HYXHO C(HOPMUPOBATH IPEICTABICHUE O TOM,
YTO HY)KHO CHIEJIaTh, YTOOBI 3HATH 3aKOHBI, CBOEBPEMEHHO 3HAKOMHUTHCS
¢ ux m3MeHeHWsMH. HyXHO moka3aTh myTH U pecypchl. Hampuwmep,
MOXXHO  TIPOJICMOHCTPHUPOBATh  CYIICCTBYIOIIME B  HMHTEPHET-
MPOCTPAHCTBE WH(OPMAIOHHBIE WUCTOYHHMKH: TelerpaMM-KaHaJbl 110
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MIPaBOBOMY IPOCBEIIEHHIO, CTIEHANbHbIE BKIAIKH Ha BEJOMCTBEHHBIX
caiiTax, 00pa30BaTeIIbHBIX OPraHU3alNi, T1¢ B JOCTYIIHON (hopme n3ja-
raloTCd aKTyaJlbHbIE M3MEHEHMSI B 3aKOHAX M BO3MOXKHOCTU TpakJaH
JUTS peaTu3aliui CBOUX IMPaB U 00sS3aHHOCTEH.
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HOM K HHUM IIpOKypaTypbl : mipuka3 ['eHnpokyparypel Poccuu ot
31.03.2023 Ne 227. — 3akoHHOCTB. — Ne 5. — 2023.
2. O0 yrBepxaeHnn KoHIenmuu cOBEpIICHCTBOBAHUS CUCTEMBI TOCY-
JapCTBEHHO-NIATPUOTUYECKOTO BOCIIMTaHUS B IPOKypaType Poccuiickoi
®enepannu : nmpuka3 ['ennpokypatypsl Poccun ot 14.09.2022 Ne 510. —
3akoHHOCTb. Ne 11. 2022.
3. OCHOBBI TEOPUH PEUYCBOM ACATEIBLHOCTH : MOHOTpadus / mo. ped. A.
A. JleonTheBa. — Mocksa : Hayka, 1974. — 368 c.
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. Ilpuxa3 I'eanpokyparypsl Poccun ot 02.08.2018 N 471. — 3axoH-
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Bacunvee Buxmop Anexcanoposuu”™

CAHKIUWHU 3ATTAJTA. MEXAHU3MbI PEAJIN3ALIUN U
IMPAKTUKA NIPUMEHEHHWSA B OTHOILEHUN
APPUKAHCKHUX CTPAH U POCCHUH
(AKTYAJIBHOCTb CPABHUTEJIBHOI'O AHAJIU3A)

B ycnosusax caHKyuoHmwlX 02panuyenull u nonvimox MexcoyHa-
POOHOU uzonayuu Poccus 6 nociednue 200bl cmana conuIcamvcs ¢ ag-
PUKaHcKkumMu cmpanamu. Y psoa ecocyoapcmé A@puxu umeemcs yHu-
KANbHBIL ONbIM MHO20IeMHe20 NPOMUBOCMOAHUA CAHKYUAM, UHUYUUDO-
sannvim  CILIA, nanpamyio, aubo Ha MeIcOYHAPOOHbIX NIOUAOKAX
(OOH npesicoe gcezo), 1ubo yepes pecuonanvuvie 006veourenus 6 Ag-
puke. Imo eue 00HA U3 NPUYUH, CNOcobCcmayrowux corudxceruio Poccuu
u Yepnozo xommunenma. Onvim npomuoCmMosHUIO 0Oeux CmopoH
CAHKYUOHHOMY OABNIeHUI0 CO CHIOPOHbL CIPaH 3anada modxcem npuse-
cmu maxdce K CO30AHUI0 CUCEMbl 0OWUX Mep KOHMPCAHKYUOHHO20
npomusooelicmausl.

Knrouegvie cnosa: canxyuu, xoumpcaunkyuu, Poccus, YepHuiti
KOHMUHEHM.

WESTERN SANCTIONS. IMPLEMENTATION MECHANISMS
AND PRACTICE OF APPLICATION IN RELATION TO AFRI-
CAN COUNTRIES AND RUSSIA
(RELEVANCE OF COMPARATIVE ANALYSIS)

In the context of sanctions restrictions and attempts at interna-
tional isolation, Russia has begun to draw closer to African countries in
recent years. A number of African states have unique experience of
many years of resisting sanctions initiated by the United States, either
directly, or at international venues (primarily the UN), or through re-
gional associations in Africa. This is another reason for the rapproche-
ment between Russia and the Black Continent. The experience of both
sides resisting sanctions pressure from Western countries can also lead
to the creation of a system of common counter-sanction measures.

"‘Bacuabes BukTOop AnexcaHapoBu4, adpHKaHHUCT, BHEIITATHBIA JKYpHAJHCT
uHTepHeT-raseTel «PUIAYC».
Vasiliev Viktor Aleksandrovich, Researcher of Africa, freelance journalist of the
Internet newspaper «RIDUS».
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nent.

JocTaTouyHO AOITO MOKHO MEPEUYHUCISATh NPUYMHBI M MIPEIo-
chulkM Ui commkenust Poccun u adpuxanckux crpan. Ty, U oTcyT-
CTBHE KOJIOHHAJILHOI'O IpPOLUIOro y Poccuu, U MO3UTUBHOE COBETCKOE
Hacneane, U OOLIMKA B3IJISL HA MHOTHE [I0OANbHBIE MPOLECCH U U3Me-
Henus (ocobenno ¢ FOAP, ocaoBatenem BPUKC). OcoGenHo oueBw/-
HOM 6mm30ocTh YepHOTO KOHTHHEHTa M Poccuu crama mocie Toro, Kak
anTukosnonnaneHas putopuka MU PD (c despans 2022 r., u ocobeH-
Ho nocne Bkmouenuss AHP, JIHP, 3anopoxckoit u XepcoHckoil obina-
creil B ceHta0pe 2022 r.) — cTajga OCHOBOM BHEUTHETIOJIUTHYECKOTO I10-
3ULIMOHUPOBAaHUS CTpaHbl. Jlanee, Henb3s He OTMETUTh, caMMuT BPUKC
B FOAP (aBrycr 2023 r.), cammut «Poccusa-Adpuka» (urons 2023 r., —
45 neneranwmii, 17 nuaepoB), U p. 3HAYUMOM BEXOU B COJMIKEHUHU JABYX
CTOPOH cTajla Takke apuKaHcKas MHUpHas WHHIMATHBA MO YKpauHe.
Wrons 2023 r., npe3uneHt Cenerana Maku Camn u npesuaent FOAP
Cupun Pamadoca BO3IIIaBISIFOT JENIEraliio, B KOTOPYIO BXOJST JIHJCPBI
3amOuu, Komopckux ocTpoBOoB M mpembep-MuHHCTp Erunrta, m moce-
marot Kues, a 3arem Cankr-IletepOypr.

[Ipu 3TOM, pakTHUECKH Bce 3a0BIBAIOT, 4TO U Y Poccun u ag-
PUKAaHCKUX CTpaH, €CTh CXOXHH OIBIT NPOTUBOCTOSHUS 3aIaJHbIM
cankuaAM. C TOYKH 3PEHHs UIMTEIBHOCTH CAaHKIHMOHHOTO peXHMa y
OTHENBHBIX rocynapcTB A(QPUKH OH OYCHb NPOIODKUTENBbHBIA. 1 3TO
ele OJiHa U3 PUYNH, KOTOpast cOMKaeT 00e CTOPOHBI U TpeOyeT camo-
CTOSITEILHOTO HAyYHOTO aHajiu3a. Y 3TOrO ONbITa MMEETCS TaKKe BBI-
XOJ K MPaKTUUYECKOMY NPUMEHEHHIO, — HAalPUMEP, C BO3MOXXHOCTBIO Ha
€ro OCHOBE peaau3alliid CUCTEMbl KOHTPCAaHKIIMOHHBIX MEp, — CBS3aH-
HBIX KaK C B3aUMOJICHCTBHEM W COTJIACOBAaHHUEM OOIIEeH MO3WIMH Ha
ypoBHe MUJI 1 MeXIyHapOJHBIX IUIOMIAIOK, TAK U C pealu3aluu KOH-
KPETHBIX 3KOHOMHYECKUX MHOI'OCTOPOHHHX Mep. IlepBeIM mrarom, muis
MoI00HO# MacIITaOHON MHUIIMATUBBI, MOTJIO ObI CTaTh U3yYCHHE MeXa-
HU3MOB pean3aliii ¥ NPaKTHUK MPUMEHEHUS B OTHOUICHWH appuKaH-
CKUX CTpaH 3allafiHbIX CAHKLHUH, a TaKXKe MX aKTyalbHOE CPaBHEHHE C
POCCHIICKMM OTIBITOM, Te€M OoJiee, 9TO COOCTBEHHO M3yUeHHE CaHKIUM
KaK TMOJIMTHYECKOT0, IPAaBOBOr0 U dKOHOMHMYECKOTO SIBICHUS B OTeue-
CTBEHHOU HayKe aKTHBHO pa3BuBaercs [1, 2, 3 u ap.].
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Adpuka — B OYKBaJbHOM CMBICIIE KJIAZI0Basi KOJUIGKTUBHOTO 3a-
naga. bes mocrtymna x appukaHCcKkUM HenpaM, BeCh HAYIHO-TEXHUYECKUI
Iporpecc 3amagHoro MHpa JIUIIAeTCsl CBOeH 0a3bl, M «B YUCTYIO» MPO-
WUTPHIBACT KUTAHCKUM aHanoraM. M B 3ToM cMbIcie, mo3uius appukaH-
CKHX CTpaH, B OCHOBHOM OTKAa3aBIINXCS HITH B PyCJIe 3aragHoN Mmporma-
TaHabl — OYEHb NOKa3aTelbHa. BOEHHBIE MEepeBOPOTHI MO JIO3yHTaMHU
«gonoit @pannuro!» MOTyT B Onrkaiiiiee BpeMsi MPOAOIIKUTHCS.

26 adpuKaHCKMX CTpPaH HE IMOJICPIKAIH PE30JIIOLHUIO, TPH3bI-
BAlOIIYI0 MPEKPATUTh NPUMEHEHHE POCCUMCKON Ccuiibl B YKpauHe.
Oputpes mporosocosana MPOTUB PE3OJIIOLMU U BbIpazuia SIBHYIO MOA-
nepxky Kpemiio. 16 nqpyrux appukaHCKUX CTpaH BO3IEpXKaluCh, a Jie-
BATh HE MPUHUIA Y4acTUs B TOIOCOBaHUU. W 3TO O4YeHb MOKa3aTenbHas
ucropust ana CIIA u ux coro3HHKOB, KOTOpble ¢ 90-X TOAOB MPOIOII-
JKAIOT aKTHBHO NMPAKTHUKOBATH CAHKIUU B OTHOIIEHUHM OTIEIHHBIX ad-
PUKaHCKUX FOCYIapCTB.

Camoe unTepecHoe, uto [TaTel *UMEHHO TIPOTHUB ahPUKAHCKUX
CTpaH ¢ Haubollee MAaBHUX MOP MPAKTHKYIOT 3TOT WHCTPYMEHT JaBie-
Hus. MoxHO cka3aTh, uto Adpuka craia ains CIIIA B onpenencHHOM
CMBICJIE TTOJIMTOHOM, KOTOPBIM MO3BOJNIMI OTTOYUTH benomy nomy KoH-
KpeTHbIE MEXaHW3MBI M TPAKTHUKU TPUMEHEHHUS, a Takxke dPPEeKTHB-
HOCTb T€X WJIM WHBIX CAHKIIAH.

Mexanu3m caHknuii. Mbl He OyeM JIeTaJbHO OCTaHABJIMBATh-
sl Ha TIpaBOBBIX ocHOBax BBeneHws cankmuii CLIA. U takxe He Oyaem
OTJENBHO BBIICTATH CAaHKINH, BBOJUMBIE COIO3HHKaMH BalmHTTOHA 13
yrciaa «OJoKa 3amaJHbIX CTpaH». JTO SBISIETCS MPEeIMETOM sl OT-
JeNTBHOTO MCCIe0BaHus. PaccMOTpUM JIMIIb B OOIEM BHIC MEXaHH3M
MIPUMEHEHUS] CAaHKIMA, UX BUABI, U MPAKTHKY HCIIOIH30BAHUS MPOTHB
OTJENBHBIX apPUKAHCKIX TOCYAApPCTB.

bnaronapsi cBouM MIMPOKUM (UHAHCOBBIM M SKOHOMHYECKHM
Bo3MOXHOCTsIM Coennnennsie llltater Amepukm Hamboiiee aKTHBHO
MIPUMEHSIOT YKOHOMHYECKHE CaHKIIUHU JUIS 3aIUThl COOCTBEHHBIX MHTE-
pecos. Bompoc BBenenus cankiuii B camux CIIIA perynupyercs psiom
3aKk0oHOB. HopmaTHBHO-TIpaBOBBIE aKThl NPEAOCTABISAIOT IPE3UACHTY
CIIIA BO3MOXXHOCTb OOBSIBUTH YpPE3BBHIYAHOE MOJIOKEHHE B KayeCTBE
OTBETa Ha JAEWCTBUSA TOCYJapcTBa WM HETOCYJAapCTBEHHOTO aKTopa,
KOTOpBIE MOTYT MPEICTABISTh Yrpo3y IUIsi HHTEPECOB WM O€30MacHoO-
ctu CIHA. B cBoro ouepenp, Korrpece CIIIA MoxeT BBOAWTH OTpaHU-
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YUTEJIbHBIE MEPBI, WIN U3MEHSTh YK€ IEeHCTBYIOIINE CaHKIIMOHHBIE pe-
HAKHUMBI.

BonapmmHCTBO NEHUCTBYIONIMX CaHKIMOHHBIX pexxkumoB CIIIA
KOOPJAMHUPYIOTCS YTPaBIEHUEM IO KOHTPOJIO 32 MHOCTPAaHHBIMU aK-
tuBamu (Office of Foreign Assets Control, OFAC), momuuHSIomuMcs
Munucrepctey ¢unancoB CIIIA (US Treasury Department). B croro
ouepenp, B PETYINPOBAHUM PEKMMa CaHKIUI Takke ydacTBYyrOT [ocy-
napctBeHHbd nenapramenT CHIA (3amper Ha BbE3 Ha TEPPUTOPHIO
CIIA, Bompoc 0 MPU3HAHUN TEPPOPUCTHUECKON AeATENHHOCTH), MUHU-
CTepCTBO 000POHBI, MUHHCTEPCTBO SHEPreTUKH, MHHUCTEPCTBO IOCTH-
M, MUHUCTEPCTBO TOPrOBIIM U APYTHE BEIOMCTBA.

Cpenn OCHOBHBIX BO3MOXHBIX OIpaHHUYEHUIl, KOTOPBIE BBOMAST-
cs1 CoenunenHbsiMHu lllTaTamy B paMkax CaHKIMOHHBIX NMPOTPaMM, BbI-
nensitoT: 1) 3amoposka aktuBos; 2) 3anpet Ha Bbe3n B CLIA; 3) Orpa-
HUYEHHUS HKCIIOpPTa OMpPEeNIEHHBIX TPy TOBAapOB (B TOM YKHCIE — BBI-
COKOTEXHOJIOTMYHBIX M TOBAapOB JIBOMHOIrO Ha3HaueHUs); 4) 3amper Ha
MOCTaBKM BOOPYXCHUH M BOCHHON TeXHUKHM; 5) OrpaHHYCHHE AOCTYIa
Ha (uHaHcoBbIi peiHOK CIIIA; 6) 3amper mis rpaxnan CLLA, a taxxke
KoMmImaHui, 3apeructpupoBaHubix B CLIA, n ux ¢uimanoB BCTynaTh B
OIIpeeJICHHbIE BBl SKOHOMHYECKMX OTHOLIEHHUH C OOBEKTaMHU CaHK-
muil (B ciyyae (GU3MUECKHX U IopuUandeckux Jyun); 7) OrpanuueHue
MPeIOCTABICHHSI TOMOIIN Pa3BUTHIO U JIp.

OTBeTcTBEHHOCTH 3a HapymeHue cankuui. B CIIA cymectBy-
€T XOpoLIO pa3paboTaHHas cCHCTeMa HaKa3aHUH U mWTpadoB 3a HapylIe-
HUE CAHKIIMOHHBIX PEXHMMOB. YTIpaBJI€HHE 10 KOHTPOJIO 32 MHOCTPaH-
HeiMHu akTHBamMu (OFAC) mpHBOIUT COOTBETCTBYIOIIEE PYKOBOJCTBO.
Cymmbl mTpadoB SIBISAIOTCS (PUKCUPOBAHHBIMH W MOTYT OBITH TIepe-
CMOTpEHBI C MONIPABKON HAa HHQIISILIHIO.

B 3aBucuMoCTH OT codeTaHHs AaHHBIX NapaMeTPOB BO3MOXKHO
Ha3HauU€HHE Pa3IMYHbIX IITPA(HBIX CAaHKIMHK 332 HApyIIEHHE CAaHKLUOH-
HOTO PEXHMMAa, KOTOPbIE MOTYT I10/Ipa3yMeBaTh, B TOM YHCIIE YTOJIOBHYIO
OTBETCTBEHHOCTb, JIUIIEHUE CBOOOIBI Ha AOJITHHA CPOK.

HtoroBeiii pazmep mTpadoB MOXKET CYIIECTBEHHO MPEBHIIIATH
YCTAHOBJICHHBIH B COOTBETCTBYIOLIMX PETJIaMEHTaX U PYKOBOJICTBAX.
VYuutsiBas nonoxenue u pons CLLIA B MupoBoli prHaHCOBOH cucTeMe,
a TaKkKe MapaMeTpbl CAaHKLIMOHHBIX PEXKHMOB, 3a4acTyl0 MHOTHE (H-
HaHCOBBIE MHCTUTYTHI, B OCOOEHHOCTH OaHKH, MOJBEPraroTCsl ropasnio
Oonee ceppe3HBIM B3bICKaHMAM. HauOonee HariasaHBIMEH IPUMEPOM
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CITYXUT KpymHehmmii dpaniy3ckuii 6ank — BNP Paribas, BEIHYXIEH-
HBIH 3amIaTuTh 8,9 MIIpX [OJUL. 3a HAapylIEHUE PeKUMa CaHKIMH B OT-
nomenuu KyOb1, Mpana u Cynana; HSBC (wutpad B pasmepe 1,9 mipa
noit. B 2012 r. 3a HapymieHne caHKUMK B OTHOMEHUH MbsiHMBL, KyObl,
Wpana, Cynana u JluBuu), Commerzbank AG (1,45 mupa momn. 3a
HapyIieHne caHKkui B oTHomeHny Mpana u CynaHa).

Canknmnn CIHIA nporus ctpan Adgpuxku. PaccMoTpuM ucto-
puto npumenenust CIIA caHkiuii B OTHOLICHUH CTPaH A(DpPHUKH.

Cynan. Otanomennst mexay CIHIA m CymaHoMm cramu Hamps-
*eHHbIMU T1ocie Toro, kak CIHIA o6Bunmim CynaH B TOJIEpKKE Tep-
POPHCTUYECKUX OpraHU3alui, BKIIOYAs MAJIECTHUHCKUX U JIUBAHCKHX
TeppopuctoB. B 1993 rony Cynan Obl1 00BSIBICH TOCY1apCTBOM, CIIOH-
cupyromiuM TeppopusM. Ilocne storo CIIIA BBenu mnpoTUB CTpaHbI
CaHKIMU B O0JIACTH TOProBiH, (JMHAHCOBOTO CEKTOPA, a TAKXKe HKOHO-
MUYecKHe CaHKIUH. Taxke CaHKIMH MOCTIEeI0BAIN B CBA3H C MOAJIEPK-
kot Cynanom BTOpkeHus Hpaka B KyseiliT, yuactue B [lanapabckoit
UCJIAMCKON KOH(EpEeHIINH, a TaKkKe MPeJOCTaBIeHNE YOeXKHIa MEKIY-
HapOJHEIM TeppopucTaM. Buasl cankmuii: 1) OrpaHudeHuss Ha TOPTOB-
mto; 2) 3ampeT Ha MpOBEACHHE CHENOK. JleHCTBUE CaHKIMNA: CHSTHI B
koure 2017 r.

Kot-g'Usyap. B 2011 r. CIIA BBenu caHKIMM NPOTHUB HpeE3u-
nenta Kot-n'MByapa Jlopana ['6ar6o, ero cynpyru U CTOPOHHHKOB, B
CBSI3U C T€M, YTO aMEPHKAHCKUE BJIACTH HE yCTpaWBaia OTMEHa BbHIOO-
POB B HEKOTOPBIX TOpojax crpaHbl. B pesymbrate ['0arbo Ob11 BEIOpaH
Ha BTOpOil cpok. TpaauiimoHHo ObUT BBeJeH 3ampeT Ha Bbe3q B CLIA, a
aKTHBBI ¥ OTIEPALIUY JIUII, TIPOTUB KOTOPBIX OBUIH HANPABICHBI CAHKITUH,
3amopo3win. Bumer canknuii: 1) 3aMopakuBaHne UMYIIECTBEHHBIX aK-
TUBOB JIMIl U OpraHM3anuii; 2) 3amperT Ha BbE3A ONpEelesICHHbBIX JIULI.
[eticTBue cankumii: CHATH B 2016 T.

Hemokpatndaeckas pecryonmuka Konro. Casknwum mnpotus e-
Mokparndeckoir Pecrry6mmku Konro 6pumn BBenens! B 2006 ., a 3aTemMm
HecKosbko pa3 mpoaneBanuck. Crennocnanauk OOH Mapro Bann-
ctpeM 3asBuia B 2010 r., 4To mpaBUTEILCTBEHHBIE BolicKa JleMoKkpaTu-
yeckoil Pecrrydnmmkn KoHro, BeposiTHO, BHHOBHBI B M3HACHIIOBAHUAX U
yOuiictBax. Kak v B OTHOLIEHHM Ipyrux cTpaH, ObLI BBEACH 3alpeT Ha
Bre3n B CIIIA, a akTHBBI M ONEpalyy JIUL, TPOTUB KOTOPBIX OBLIH
HaIlpaBJIeHBI CAaHKIMH, 3aMOpo3wiH. Bumbl canknuii: 1) 3amopaknBa-
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HHC UMYIIICCTBEHHBIX aKTUBOB JIMI] M OpraHU3annii; 2) 3ampeT Ha BhE3T
ompenencHHbIX ull. JleficTBre cankiuii: CHATHI B 2016 T.

Oxwup1it Cynan. CLLA BBenu caHKOMH NPOTHB TpexX (usnye-
CKHUX JIMII ¥ IIECTH KOMIIAHUH 32 IPUYACTHOCTD K KOHPIUKTY B FOxHOM
Cynane B 2018 roxy.

Cankiuu BBelIEHbl IIPOTUB H3pawibTAHUHA M3pamns 3usa
(Israel Ziv) n rpaxmgan lOxnoro Cynmana OGaka Ywumiesima OnaBo
(Obac William Olawo) u I'peropu Bacumu (Gregory Vasili). I[Tocnenne-
ro CHIA cunTaloT IpUYacTHBIM K JAEHCTBUSAM IO TOAPBIBY MHpa, CTa-
OounbHOCTH M Oe3onacHoctd B HOxuoM Cynane. 3uB u OnaBo monaiu
MO/l CaHKLMU 32 PYKOBOJCTBO 3apeructpupoBaHHeiMH B FOxkHOM Cy-
naHe u M3panie KOMIaHUsIMU, KOTOPbIE TaK)Ke BOBJICUCHBI B KOH(DIUKT
B lOxnoM Cynane. Bunel canknmii: 1) 3aMopaxiuBaHue HMYIIECTBEH-
HBIX aKTHBOB JIMI] M OpraHu3anuil. J[elicTBUE CaHKIMIl: IO HACTOSIIEE
BpeMsI.

3umOaOBe. BalmHITOH BBEJI CaHKIIMU NpOoTHB 3uM0OaoBe B 2003
rogy. OHu 3aTparuBaioT okojo 120 dyenoBek, BKiItoYas camoro Myrabe
Y YJIEHOB €ro CeMbH, KOTOpHIM 3ampemieH Bbe3n B CLIA; amepukan-
CKMM KOMIAaHHSIM HE TO03BOJISIETCA BECTH JleNla C IOPUINYECKUMH JINLA-
MH, CBSI3aHHBIMH C 3UMOAOBHICKMM pyKoBoACTBOM. llpomenmue B
2018 romy BHIOOPHI 1 CMEHA PYKOBOJICTBA CTPaHBI HE CTAalld OCHOBaHH-
€M ISl CHATUA CaHKIWU. Bunbl cankumii: 1) 3aMopakuBaHue MMyIIe-
CTBEHHBIX aKTHBOB JIUI] ¥ OpraHu3anuii; 2) OrpaHudeHus: Ha TOPTOBIIIO;
3) 3ampeT Ha mpoBeAeHHE CAENOK; 4) 3ampeT Ha TOCTAaBKH OPYXHS, 5)
3amper Ha okazaHWe (PMHAHCOBOW MMOMOINH, OCYIIECTBICHHUE WHBECTH-
uuii. JlelicTBue CAaHKUMIA: 0 HACTOAILIEE BPEMSL.

HAP. Cankuuu npotuB LIAP Obumn BBeneHsl B 2014 romy Ha
OCHOBAHUH YI'PO3bI JUISI HALIMOHAJILHOM 0€30MacHOCTH U3-3a CUTYALUH B
9TOH cTpaHe. BallMHITOH yKa3bIBaeT, 4TO B a)pUKaHCKOM TOCyIapCTBeE
MPOMCXOAT MEXPEIUTHO3HBIE PACIPH, MAaCCOBbIE YOUNCTBA, BEpOOBKa
JleTeil B BOOpYKeHHbIE (POPMHUPOBAHHUSA, & ATO yCYTyOIsieT 0OCTAHOBKY B
peruoHe u BO BceM mupe. Buasl cankmuii: 1) 3aMopakuBaHue UMyIIe-
CTBEHHBIX aKTHUBOB JIUI] U OpraHU3aluii; 2) 3ampeT Ha MOCTaBKU OpY-
xusl. JleficTBUE CAaHKIUI: IO HACTOSIIIEE BPEMSL.

KoneuHo e 3To fajexo He NOJHBIN NepeueHb CTpaH, KOTOPBIH
MO/IBEPTaJINCh U MOJABEPraloTCs CAaHKIIMOHHOMY JABJIEHHUIO CO CTOPOHBI
CILIA.
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Canknnu npoTuB «AJjbsHca rocygapcerB Caxeas». llens
CaHKIIMA — M3MEHEHHE TOBEJICHUS TOW WJIM MUHOW cTpaHbl. VI maHHBIN
MoKasarenib JA0CTaTOYHO JIETKO mpocuuTath. Ha nmpumepe adpuxanckux
CTpaH, BUIHO, YTO 3(PPEKTUBHOCTh NPUMEHEHHUSI aMEPHUKAHCKUX CaHK-
LUK JOCTaTOYHO BBICOKA.

Ha Texymmii MOMEHT HWMeEETCsl OMHO OOJBIIOC HCKITIOUCHHE.
Peur uner 06 «Anpsance rocynapetB Caxens» (AI'C), — Manu, Bypku-
Ha-®aco, Hurep, rae, naunaas ¢ 2021 roga K BIaCcTH MPHUITLTH TTPOPOC-
cuiicku HacTpoeHHbIe BoeHHbIe. Ha mpumepe AI'C MOXXHO yBUAETD, HE
BCerja CaHKLUUHU NPUBOIAT K JOCTIKEHHUIO XKelaeMoro 3¢ dekra, a MHO-
I71a JaXke BeIyT K IPOTHBOIIOJIOKHBIM pe3ysIbTaTaM, T.€. aKTUBU3aLUU
HEXeJaTeNbHbBIX IEHCTBUN CO CTOPOHBI O0BEKTA CAaHKIIUH.

Manu, bypkuna-®aco, Hurep, u otuactu Hapsny ¢ HUMH I Bu-
Hest KoHakpu crann o0beKTaMu CaHKUUK B OONBLICH CTENEHH CO CTO-
pousl pernoHansHoro oobeaunenns JKOBAC (OxkoHoMuueckoe coo0-
mecTBo cTpad 3anaaHoi Adpuku). OmQHAKO, HY Y KOTO HET COMHEHUH
47O 3a XKecTKUMH pemeHmsIMu DOKOBAC crosT mpexkie Bcero nHTepe-
¢l Bammuarrona w/vnu [apuka.

Hurep B Gonplieil creneHn U3 BceX CTpaH MOCTPaAal OT CaHK-
IIMOHHOTO N1aBleHus. Peub UaeT o TsKeNbIX SKOHOMUYECKHX U (prHaH-
COBBIX caHKIMAX, BBeAcHHBIX 30 mrons 2023 roxxka DKOBAC mocie
CBEp)KCHHUs u30paHHOro mpe3uneHTa Moxamena basyma. Toprosas
OIoKaia mpuBea K pocTy IIeH Ha MPOIYKTHI MMMTaHUS U co3aaia nedu-
[T TOBapOB IIEPBONW HEOOXOAMMOCTH, BKIIOUas yekapctBa. OmHAKO
ekt moyydmscss oOpaTHBIM. OJKc-Tpe3uJieHT basym mpomoikaeT
OCTaBaTbCs B 3aKJIIOYECHHMH, a Ha nomoumps Hurepy npumum Mamu u
Bypxuna, Takxke BO3riIaBisieMble BOGHHBIMHA, MIPUIICIIIAMHA K BIIACTH B
pesynbTaTe mepeBopoToB. CTpaHBI-cOcenHd OBICTPO IMPOJEMOHCTPHUPO-
BaJIM CBOIO COJMAAPHOCTb W OTKpbUIK rpaHully ¢ Hurepom. [anee onu
co3gamu «AnbsHc rocymapcTB Caxens» (AI'C), KOTOpBIH TO3BOJISET
obecrieunBaTh B3aMMHYIO TIOMOIIb B CITydae IMOCSTaTeIbcTBA HA CyBe-
PEHHUTET U TEPPUTOPUATHHYIO LIETIOCTHOCTD, a TAKXKE YKPEIUIIET SKOHO-
MUYECKHE CBA3H.

UTOoOBI 3aCTaBUTh HUTEPCKUX BOCHHBIX TIOMHUMO YTPO3bI CKOOP-
JUHUPOBAHHOTO BOOPYKEHHOT'O BMEIIATENbCTBA — OBLIM MPUOCTAHOB-
JIEHBI KOMMEpYECKHE OIlepaluy, MpeKpalleHbl ()MHAHCOBBIE MOTOKH,
3aKpBITHl CyXOITyTHBIE TPAaHUIIBI (32 UCKITFOYEHHEM TeX, KOTOPhIe pasjie-
nsrotest ¢ Yagom m Amxupom, kotopele He BXomsaT B DKOBAC). Co-
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TPYJHUYECTBO B cepe Oe30macHoCTH Takxke ObUIo mpepBano. [Iponso-
IIU1a TakkKe oTMeHa aBuacooOmennii. Curyanus B Hurepe, ¢ Touku 3pe-
HUSl CAaHKIIMOHHOTO JIaBJICHWS, HE MMENla aHaJoroB B permoHe. Ha Te-
KYIIH MOMEHT YaCTh CAHKIIMI YK€ CHSITHI.

MoxHo cka3atbh, uTo AI'C BBICTOSIT B TOM YHCIIe Oaromapst Bo-
€HHOM U JUIIJIOMaTUYECKOU MOJIEPKKE CO CTOPOHBI Poccuu.
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I1. ITIPOBJEMBI 'OCY TAPCTBEHHO-
IMPABOBOUJAEUCTBUTEJIBHOCTHN
I''TABAMHU MOJIOJAE/KH

Ilenvmenee Bacunuii Anopeesuu”™

NPOUCXOXKIEHUE 'OCYJAPCTBA:
INOCTAHOBKA ITPOBJIEMbI

B cmamuve packpwisaemcs npodiema npoucxoxicoenus 20cyoap-
cmea. Aemopom 0603naueHa npooremMa nPOUCXOHCOCHUSE 20CYOAPCmed.
IIpugedenvl Knaccuueckue U cospemeHHvle Meopuu NPOUCXOHCOEHUs
eocyoapcmed, noOpoOHO pACKPbIMbL MPU KIACCUYecKUue meopuu. meo-
Jlo2udecKkas, 002080pHAL U Mamepuanucmudeckas. Aemopom makdice
omMmeyeHvl 0COOEHHOCMU COBPEMEHHBIX MEOPULL NPOUCXOHCOCHUSL 20CY-
dapcmea.

Knwueswvie cnoea: 2ocyoapcmeo, meopus npOUCX0HCOHUs 20C-
yoapcmea, npobiema NpPoUCXoNCOeHUs: 20Cy0apcmed, meoloesUdecKdst
meopus, 002080PHAs MeOPUs, MAMEPUATUCTNUYECKAS. MEOPUSL.

THE ORIGIN OF THE STATE:
SETTING THE PROBLEM
The article reveals the problem of the origin of the state. The
author identifies the problem of the origin of the state. Classical and
modern theories of the origin of the state are presented, three classical
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theories are disclosed in detail: theological, contractual and materialis-
tic. The author also notes the peculiarities of modern theories of the
origin of the state.

Key words: the state, the theory of the origin of the state, the
problem of the origin of the state, theological theory, contractual theo-
ry, materialistic theory.

locymapcTBO Ha CErOAHSIIIHUM JE€Hb SBIISIECTCS OCHOBHOU (hop-
MO} KU3HENEATEILHOCTH Iofieil. B coBpeMeHHOM 00IIecTBE Trocyaap-
CTBO CYLIECTBYET DPEryIATOPOM OOIIECTBEHHBIX OTHOIICHHUH BO UM
JOCTI)KEHHS YEeJIOBEYECKOTO CIIOKOWCTBHA M OOILECTBEHHOI'O HMOPSIIKA.
T'ocymapcTBO Ha CETOMHAIIHUN ICHB SIBJISETCS OCHOBHOM (hOpPMOIt *Ku3-
HEeAEATEeNbHOCTH Moel. Ha maHHBIM MOMEHT B Hay4yHOU cpene cyle-
CTBYET OKOJO 15 KJIaccHYecKMX TEOpHUH MPOUCXOXKACHUSA TOCyAapcTBa
[1][2]: Teonoruueckas (Poma AKBHUHCKHMHA, ABrycTHH briakeHHBIN);
natpuapxaibHag (Ilmaron, Apuctorens), matpumonuanbHas (Kapa -
Jlropsur I"amep); UpPUTallMOHHAS, WIn THIIpaBIHYECKast
(Kapn Aeryct Butrdorens); mncuxosoruueckas (Jles [eTpaxurkuii,
XKan Tapn); nmoroBopHasi, Wi ectecTBeHHO - TipaBoBas (Tomac ['066c,
Jlxon Jlokk); uanectHas, uian monosas (Kiox Jlesu - Ctpocc); Teopust
nacwmms  (Kapn Kayrckmii, Eprenmit [Hiopunr), pacoBas (XKo-
3ed ne ['oduno, I"anc [onTep); croptuBHas (Xoce Optera - u - [ac-
cetr); oprammueckas (Morann binynun, Pene Bopmc); xmaccoBas
(Kapn Mapke, @puapux OHrenbe); auddysnonnas (Dpwur ['pedrep);
BOJIIOHTapucTcKas Teopust (xon Meltienn - J[>KOHC); SKOHOMUYECKas
(JIstouc Mopran, Kion Aupn).

CTouT OCTaHOBHUTHCSI Ha HECKOJBKMX HHTEPECHBIX Kilacchye-
CKUX TEOPHUSX:

Teosornuyeckasi. OCHOBaTEIEM TE€OJOTMUECKONH TEOPUU MOKHO
CUMTaTh CpeAHEBEKOBOTO (uinocopa u Teomora Pomy AKBHHCKOTO
(1225—1274). B cBoem Ttpakrtare «O mpaBieHuH rocynapei» [3] oH
paccykIaeTr 0 TOM, YTO ITOCKOJIBKY «JISl 4EIOBEKa €CTECTBEHHO, YTO OH
XKHUBET B OOIECTBE MHOTHX», EMy HEOOXOJUMO TE€M, YTOObI ueIoBeye-
CKUM 0011eCTBOM KTO-TO ynpaBisiil. Jlydien (hopmoii npaBienust doma
Ha3bIBa€T MOHAPXHI0, «M00 MPOBUHLUYU WIH rOpoJa-rocyAapcIBa, Ko-
TOPBIMU YIPABIIET HE OAUH, O0JIEBAEMbl pa3fopaMu U IPeObIBAIOT B
BOJIHEHUH, HE 3HAsl MHpa, YTO, OUYEBUAHO, HY’KHO JOMOJHUTH TE€M, YTO
I'ocnioap, cetys, roBopun ycramu IIpopoka (Mepemus, XII, 10): «Mno-
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YKECTBO MACTyXOB MCHOPTHIIM MOW BHHOTpagHUK». VI HampoTws, mpo-
BHUHIIMU ¥ TOPOZA - TOCYyIapCcTBa, KOTOPBIE YIPABISIIOTCS OJHUM TOCY-
JapeM, HacIakJal0TCsl MUPOM, CJIaBATCS CIPaBEUIMBOCTBIO U PaayOTCs
MpoLBeTaHH0.» MoHapX ABIAETCS HAMECTHUKOM Mambl Pumckoro, Ko-
TOpoMy BiacTh BpydeHa oT Amnocrona Ilerpa u Nucyca Xpucra, u no-
3TOMY OCHOBHAs 33J1ada MOHapXxa — 3a00Ta o 01aroif >KW3HW HACEJICHUS,
4yTto0bl OHa Oblia nocroiiHa LlapctBust HeGecnoro. [pyroil cTopoHHUK
TEOJIOTHIeCKOr Teopun, MoanH 31aTOyCT, TakKKe OTMEUal, 94TO YTO Cy-
LIECTBOBAHUE BJIACTEH — 3TO N1€J0 BOXbEN NPEeMyIpOCTH U MOITOMY
«IOJKHO BO3HOCUTH BEJIMKYIO OjarogapHocTh bory 3a To, 4To ecTh na-
pH, U 3a TO, YTO €CTb CYIHUI».

JoroBopHasi (ecTecTBeHHO-TIpaBoBasi) Teopus. OCHOBHBIMHU
rmocIeioBaTeNsIMi  IoroBopHOH Teopun Obutn JKan Xak Pycco, To-
Mmac ["'0006c, Jlxon JIoKK, a TaK¥xkKe MHUCAaTEINb Aunek-
cansip HukonaeBuu Paguines. PaccMOTpuM 3Ty TEOpUIO HA OCHOBE TPY-
na Tomaca ['006ca «JleBnadan minm Marepusi, opMa U BIaCTh roCy-
JapCcTBa MEPKOBHOTO M TpaxknaHckoron[4]. ['000c yTBepkaaer, 4To Bce
JIIOJTU PaBHBI OT MPHUPOJIBI, U3-3a PABEHCTBA MPOTEKAET B3aUMHOE HEJ0-
BepHeE, MOCKOJIbKY U3 - 32 paBEHCTBA CIIOCOOHOCTEH «BO3HUKAET PaBEH-
CTBO HAJISXK]l HA JOCTIDKEHHUe 1eneil. Bor mouemy, ecnu nBa demoBeka
JKEJAI0T OJHON W TOH Ke BElIH, KOTOPOH, OJTHAKO, OHU HE MOTYT 00Jia-
J1aTh BJBOEM, OHU CTaHOBSATCS BparaMu». HemoBepue Ben€T k BOlHE, a
MIPH OTCYTCTBHH «TPAXKIAHCKOTO COCTOSIHHS» CIydaeTcsl BOMHa BCeX
MPOTHUB BceX. JKenaHne 3aKOHYUTH BOMHY MPUBOIUT K TOMY, UTO IJFOJTU
MPUXOJAT K PEIIEHUIO 3aKITI0UUTh IOTOBOP 00 OrpaHUYE€HUH COOCTBEH-
HBIX €CTECTBEHHBIX (TMPUPOJHBIX) MpPaB B MOJB3Yy CBOETO rapaHra 0es-
OTIACHOCTH, KOMM U SIBJISIETCS TOCYIapCTBO.

Marepnanucrudeckasi, M kJjaccoBas. OCHOBaTeNsIMU Ma-
TEPUATUCTHYECKON TEOPUH MOXKHO HA3BaTh M3BECTHBIX HEMEIKHUX KO-
HOMHUCTOB - ¢umiocodon: Kapna Mapkca (1818—1883), Ppunpu-
xa Onrenbca (1820—1895), a Taxke pycckoro peBojronuoHepa Bia-
numupa Menda Jleannaa (1870—1924). OcHOBHAsSE MBICTH H3IIOKECHA B
ux Tpydax «MaHudecT KOMMYHHUCTHIECKON maptumy», «lIpomcxoxme-
HHUE CEMBbH, YAaCTHON COOCTBEHHOCTH U rocyaapcTBa» U «l'ocymapcTBo u
peBomtonysy». CyTh TEOPUH 3aKIFOYAETCS B TOM, YTO Ha 3ape CYIIECTBO-
BaHHS YEJIOBEYECTBA MOSBISIECTCS CONMAIbHOE JeNIeHNe Ha KIIaCChl, IPO-
UCXOZAIIEe N0 SKOHOMUYECKOMY MPHU3HAKY, U TOCYJapCTBO €CTh HUYTO
MHOE, KaK «TOCYJapCTBO €CTh MPOAYKT U MPOSABIEHUE HEMPUMHPUMOCTH
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KJIACCOBBIX MPOTHBOpEUHii». B rocymapcTse BO3HMKAET HHCTUTYT IyO-
JUYHOM BJIACTH, KOTOPBIA HE COBIAJAET HETIOCPEACTBEHHO C HACETICHH-
eM. BnacTe mpuHHMaeT 3aKOHBI, KOTOpPBIE OXPAHSIOT BECh TOCyAap-
CTBEHHBIH ammapar, a Jis HEJOBOJBHBIX MCIIONB3YETCsl ammapar rocy-
JAPCTBEHHOT'O0 TPUHYKICHHUS U TIOPbMBL. «C HMCYE3HOBEHHEM KIIaCCOB
HCYE3HEeT HEem30exHO TocymapcTBo. OOIMIECTBO, KOTOPOE IO-HOBOMY
OpTraHu3yeT MPOU3BOJICTBO HA OCHOBE CBOOOHOM 1 paBHOHM accoluayuu
MPOU3BOJUTENEH, OTIPABUT BCIO TOCYJAAPCTBEHHYIO MAIIUHY TYy[a, TJe
el Oyzer TorJa HacTosIIee MECTO: B My3€l JIPEBHOCTEN, PSIOM C TIPSII-
KOH 1 ¢ OPOH30BBIM TOMOPOMY [5] — mHIIeT DHrenbC.

OCHOBHBIX COBPEMEHHBIX TEOPHH MTPOUCXOKACHHUS TOCYyJapCTBa
Tpu: KpusucHas (A. BernrepoB); myamuctuyeckas (A. 5. Mainbirus,
B C. AdanaceeB) u teopus crnenmanmmzanuu (T. B. Kamanuna) |[2,
C.111—115].

Kpusucnas Teopus 0nu1a npemyioxkena BearepoBeim A. b., ko-
TOPBI CYUTAET, YTO MPUIMHON MOSBICHUS TOCYJAPCTBEHHOCTH MOYKHO
CUUTATh JKOJIOTHYECKUE KATAKIM3MBI, CPEeJH KOTOPBIX BAXKHYIO POJIb
WUrpaeT nocyieaHuil JIeTHUKOBBIM MepuoJl, KOTOPbIA MPUBEN YesloBeUe-
CTBO K KpH3HCYy W HEOOXOAMMOCTH K JNajbHEWIIeMy BBDKHBAHHIO.
Heonuruueckas peBotonus crocoOCTBYET MEPEXOAy YeNIOBEUECTBa OT
MPUCBANBAIOLIETO THIA XO35MCTBOBAHUS K MPOU3BosIIeMy. PazBuTue
3eMJIeIeTNs], CKOTOBOJCTBA U PEMECEN MPHUBENIO K CO3JAHHIO IHIIEBBIX
3aIacoB, KOTOpbIE MOMOTIN OBl MEPEXUTh TSHKENbIE BpeMeHa M Halla-
JIUTh YKOHOMUYECKHE OTHOLIECHHWsI MEXIy IuleMeHaMu. Pa3Butue sko-
HOMHYECKUX OTHOIICHUH MPUBOJMUT K TOSBICHUIO COIMALHOTO Hepa-
BEHCTBA, KJIaCCOB, a 3aTEM U TOCYyIapCTBa.

Hpyrast coBpeMeHHast TeOpHs, yaTUCTHYECKAs, IPUHAIIICKUT
Mansiruny A. . u AdanaceeBy B. C. CornacHo JaHHOW TeopuH, Mpo-
HCXOXKACHUE TOCYAapCTBa IIJIO ABYMS IYTSIMU: BOCTOYHBIM W 3ama-
HBIM.

BocTouHOMYy NyTH XapakTepHO IMpeoO0NiaflaHie TOJIHMBHOTO
3eMIIeNIeHs, KOTOpoe TpedyeT co3gaHue OOJBIIOr0 YUCTa HPPUTAIIH-
OHHBIX COOPYKEHHH, N3-32 Yer0 BO3HHUKAET HEOOXOMMOCTh 00Be/INHE-
HUS OOIIWH IO/ IIEHTPAIM30BAaHHBIM W €MHBIM yIpaBiieHneM. Tak mo-
SBIISieTCsl Takas popMa BJIAaCTH, Kak BOCTOYHas aecrioTus. OHa Xapakre-
pHU3yeTcss HeOTPaHWYEHHOH abCONIOTHO HUYEM BIIACTh MOHapXa, HOCS-
mas TaKKe CaKpabHBIN XapakTep; B SKOHOMHKE Mpeo0IaaeT rocyaap-
CTBEHHas COOCTBEHHOCTH Ha 3eMIII0. Taxke OCHOBHBIM MPU3HAKOM BO-
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CTOYHBIX TOCYIAapCTB MOXKHO CUYMTaTh CTarHallMOHHBIM XapakTep, TO
€CTb CTpaHa MPAKTUYECKU HE Pa3BUBAETCS B TCUCHHUE BEKOB, MEHIIOTCA
WCKIIIOYUTEIBHO TUHACTUHU IpaBuTenell. [Ipumepamu Takux rocyaapcTs
MOXHO cuuTarh JlpeBHui Ermner, BaBuioHckoe mapctBo, Mmmepus
Maypses u np.

3amagHoMy IIYTH, NPUMEPOM KOTOPBIX sBisieTcs JlpeBHsAs
I'pennst u ApeBunii Pum, xapakTepHo pa3aenieHre 0OIIECTBa Ha KIIACCHI
MO TIPU3HAKY YACTHOW COOCTBEHHOCTH HA 3€MIIIO M Ha CPEJICTBA MPOU3-
BOJICTBA. boraras 3HaTh cHavasla 3aHUMAeT Ba)KHBIE TIOCTHI B OOIUHAX,
a 3aTeM U B rocyapcTse. B omyinumne oT BOCTOYHOM A€CNOTHH, BIACTh B
3aMaJiHbIX TOCYIapCcTBAaX HE HOCHT CakpajbHBIH W Oe3rpaHUyYHBIA Xa-
paktep. K nmpumepy, Binactb KOHCYJ0B B [IpeBHeM PuMme u ctpateros B
Adunax Obuta BbIOOpHOH, 3aTeM B PUMCKOIl ummepun ummepatrop B
CBOEH BiacTu Mo OoJbIIEH YacT onupaics Ha Jiernonsl. OJHAKO YacT-
Hasg COOCTBEHHOCTh CIIOCOOCTBOBAIO KaK OOOTAIleHHIO YaCTHBIX JIHMII,
HO TaKkXe 3TO [UIO K Pa3BUTHIO TOBAPHO-ACHEXKHBIX OTHOIIEHUH U KO-
HOMHUYECKOMY Pa3BUTHIO.

Teopusi cienmMaaIu3anMM MMPOUCXOXKACHUS TOCYIApCTBa ObLIa
paspaborana Kamanunoii T. B. CornacHo qaHHOW TeOpUH TOCYIapCTBO
- 3TO PEe3yJIbTaT BO3HUKHOBEHMs HapsLy CO CHEUUAIN3aLHeld B IPOU3-
BOJICTBEHHOM cepe U criennanusanuei B cepe yrnpapieHusl.

W3HavanpHO B 00IECTBE MPOXOIUT CIHEIHANN3AIUSI B YKOHO-
MHUECKOMH cepe: OTaeNIeHne CKOTOBOACTBA OT 3€MIIECICIIHS, BbIICICHUE
pemecia ¥ TOProBiId. DTO MIPUBEJIO K POCTY MHTEIICKTYalIbHOTO Oaraxa
0011ecTBa M HAKOTIJICHUIO U30BITOYHOTO MPOAYKTA, IIPU 3TOM TOSBIISET-
cs MOTPeOHOCTh B TPYJE YNPaBIEHYECKOM. DTO MPHUBOJAUT K Hayalry
MOJUTUYECKOH Crienuanu3anry, KOTopasi NpuBeia K MOSBICHHIO TOCY-
JapcTBa, MPEICTABISIET BBIMOJHEHUE JESITEIbHOCTH IO YNPaBICHHIO
JiesiaMu o01ecTBa B 0OMEH Ha MHBIE colMaibHble O7ara. JI0KHOCTHEIE
JIMIA, OCYIIECTBIISIONINE Pa3IM4HbIE BUABI, HAYMHAIOT IPEACTABIATH
c000it 000COOJIEHHBIE COLMANBHBIE TPYMIBI CO CBOMMH HHTEpECaMH,
KOTOpBIE HEPEIKO HUAYT B MPOTHBOPEUME C HHTEPECAaMHU OCTAJIBHOTO
HaCeJIeHUsI.

He cMmoTpss Ha MHOECTBO TEOPHUI IPOUCXOKIECHUS rocynap-
CTBa, HU O/IHA U3 HUX HE MOXET MPEeTeHI0BaTh Ha YHUBEPCAIbHOCTh. B
MEPBYIO OYepeab 3TO CBA3aHO C TEM, UYTO IyTh CTAaHOBJIEHMs rocynap-
CTBEHHOCTH Y KaXXJIOTO MHAWBUAYaJIbHBIH, CI€JOBAaTEIbHO, HENb3SI 1O-

168



no0paTh Kakyro-Ti00 TeopHro, KOTopasi ObI BCeM TOCyIapcTBaM TOIXO0-
JIAJIO OJTHOBPEMEHHO.
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TEOPETHUYECKHUE ACHHEKTBI IIOHATUSA
HOJIMTUYECKOI'O 'OCYAJAPCTBEHHOI'O PEXKUMA

lannoe uccnedosanue manpagneHo ua yenyobjenue NOHUMAHUL
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THEORETICAL ASPECTS OF THE CONCEPT
OF APOLITICAL STATE REGIME

This study aims to deepen the understanding of political pro-
cesses and mechanisms of power, as well as to identify the interrelation-
ships between political regimes and social development. The relevance of
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and regimes necessitates their analysis of adaptation and mutual influ-
ence to new conditions.

*Anacracuss MakcumoBHa JlenncoBa, cryneHt 1 Kypca (Maructparypa) CapaTtoBCKOTO
HallMOHAJIBHOT'O HCCJICA0BATCILCKOTO TOCYAapCTBCHHOI0 YHHUBEPCUTETA HMCHU HI.
UYepnsiesckoro (r. Caparos, Poccus).

Anastasiya Maksimovna Denisova, 1st year student (Master's degree) Saratov National
Research State University named after N.G. Chernyshevsky (Saratov, Russia).

Hayunelit pykoBoautens: Kumosin Haupa AjiekceeBHa, KaHIUAAT IOPUIUMYECKUX HaYK,
JoLeHT Kadenpbl Teopun TrocyrapcTBa M mpaBa (CapaTOBCKOTO HAIMOHAJIBHOTO
HCCIIeI0BATENbCKOTO TOCYapCTBEHHOT0 yHuBepcureTa uMeHu H.I. Uepnsimesckoro (T.
Caparos, Poccus).

Scientific supervisor: Kishoyan Naira Alekseevna, Candidate of Law, Associate
Professor, Department of Theory of State and Law, Saratov National Research State
University named after N.G. Chernyshevsky (Saratov, Russia).

170



Key words: political regime, form of government, political sys-
tem, state power, public administration.

[lonutryeckuil pexuM BBICTYNAET B Ka4eCTBE CaMOPETYIHPY-
fouieiicss Moneny (pyHKIMOHMPOBAHHS TOJTUTHYECKOW CHCTEMBI BCETO
00111eCTBa, TIOCTPOCHHOM B COOTBETCTBUU C BHEIIHUMU U BHYTPEHHUMU
YCJIOBUSIMH CYIIECTBOBAaHHMSI KOHKPETHOI'O I'OCYJapCTBa M HAIPaBIICH-
HOH Ha ero QyHKIMOHUPOBAHHUE, 3AIUTY U PA3BUTHE.

Kareropus «monmuTraeckuid peskum» mosiBuiachk B 1960-¢ IT. u B
HACTOSIMI MOMEHT HCIIONB3YeTcs B Tpex 3HaueHusX. [lepBoe 3HaueHune
MOJIMTUYECKOr0 peXrMa MOJTHOCTHIO OTOXIECTBIsIETCs ¢ GOpMOii rocy-
JapcTBa U BKIIOYaeT B ce0st popmMy mpasieHHus U GopMy TOCYAapCTBEH-
HOTO YCTpoicTBa. Bo BTOPOM 3HAaUe€HUM NOJIMTUYECKHUH PEXHUM pac-
CMaTpHBaeTCsl KaK sIBJICHHE, 00yCiIaBuBaoliee 0COOEHHOCTH (PYHKITU-
OHUPOBAHHUS TOJUTUYECKOW CUCTEMBI OOIIECTBAa B LEJIOM. B TpeThbem
3HAYEHUM TOJUTUYCCKUN PEKUM HCIONB3YEeTCs ISl XapaKTEPHCTHKH
Pa3IMYHBIX CIIOCOOOB, MPHUEMOB M METOJIOB OCYIIECTBIICHHUS TOCYyIap-
CTBEHHOH BJIaCTH B OOIIECTBE, KOTOPOE BBICTYIAET B KAUECTBE TPETHETO
3JIEMEHTA, XapakTepusyouiero (opMy rocyaapcTsa, Hapsay ¢ GpopMoit
npasieHus 1 GOpMoi rocy1apcTBEHHOTo yerpoiictsa [1, c. 107].

[To muennio K.A. E¢pumoBa «OIUTHUECKUI PEKUM ONpenes-
eTCsl CIeNYIOIUMHY PU3HAKAMHU:

1. YPOBHEM pa3BUTUS M MHTEHCHBHOCTHIO OOIECTBEHHO-
MOJIMTHYECKUX TPOLIECCOB.

2. CTPYKTYPHUPOBAaHHOCTBIO MPABAIIEH IHUTHI.

3. COCTOSIHUEM OTHOIIECHUH ¢ YNHOBHUYBUM AIIaPaToOM.

4, Pa3BUTOCTBIO OOILIECTBEHHO-TIOJUTUYECKUX TPAAULMM,

TOCITOJICTBYIOIIIMMHU B OOIIECTBE IMOJIMTHYECKUM CO3HAHHEM M TOBEle-
HUEM.

5. JOMUHHUPYIOIAM B OOIIECTBE THUIIOM JIETUTUMHOCTH [2,
c. 167].

[MonuTrnvecknuit pexuM MPeACTaBIseT COO0H KOMIUIEKCHBIE T10-
JUTHYECKHE, COIMAIbHBIE M WHCTUTYIOHANbHbBIE aCMEKThl, KOTOPHIE
XapaKTEPU3YIOT CUCTEMY YIIPABJICHUS U pacHpelieieHUe MOIUTHYECKON
BJIACTU B rocygapctBe. OH OTpakaeT OCHOBHBIE NMPUHLUIBI, HOPMBI U
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HWHCTHUTYTBI, KOTOPBIE ONPEEISIIOT OPraHNU3aLNI0 OJUTHYECKON CHCTe-
MBI U B3aMMOJAEHCTBHE MEXIY I'OCYJapCTBEHHBIMH WHCTUTYTaMH, MO-
JUTHYECKUMH (pakToOpamMu U 0OLICCTBOM B LIETIOM.

JpyruM Ba)XHBIM acleKTOM MOJMTUYECKOTO PEKNUMa SIBIIOTCA
rOCyZlapCTBEHHbIE MHCTUTYTHl U HMX POJIb B IOJUTHYECKOH CHCTEME.
Bxuttoyasi 3aKOHOAATENIbHYIO, HCIIOJHUTENbHYI0O U CyAeOHYIO BIacTh,
OHM OIPENEISIOT CTPYKTYPY FOCYAAPCTBEHHOIO YIPABICHUS, CHCTEMY
CHEPKEK M NPOTHBOBECOB, a TAKXKE MEXAaHMW3MBI y4YacTHs TpakIaH B
MPUHATHHN TOJTUTHYECKUX PEIICHUMN.

[TonuTHdeckuil pexuM TakKe CBsI3aH C MOJIUTHYECKUMHU MapTH-
SIMM U TIPOLIECCAMH, KOTOPHIE OPTaHU3YIOT MOJIUTUYECKYIO KOHKYPEH-
LU0 U TPEJCTABISAIOT MHTEPECHl PAa3lMUYHBIX COLHUAIBHBIX Tpymi. OH
ompeenseT npaBuia BEIOOPOB, POPMUPOBAHKE MOJUTUUYECKON ITUTEHI,
MPOIIECCHI IPHHATHS PEIICHUH U pa3pelieHue MOJIMTHYECKIX KOH(IHK-
TOB.

Takum 00pa3oM, B HITUPOKOM MOHATHE «IIOJIMTHUCCKHN PEKIM)»
BKJIIOYAET THIT CUCTEMBI TIPABJICHHUS, TOCYIapCTBEHHbIE HHCTUTYTHI U UX
poOJIb, a TaK)Ke MOJINTUYECKHE MMAPTHH U NMTPOLECCHI. AHAIN3 3TUX ACIIEK-
TOB TI03BOJISIET TOHATH OCOOCHHOCTH MONUTHYECKON CHCTEMBI U €€ BIIU-
SIHUE Ha 00ILECTBO U TOCYAapCTBEHHOE YIIpaBIICHHE.

PaiilMmoH ApoH OTMEYal TO, YTO «HOJUTHYECKUN PEKUM KaK
Ba)KHEHIIas TrocyAapcTBOBEIYECKass KaTEropus OIpeaeNnseT CTeNeHb
MOJMTUYECKUN CBOOOMBI TPaXkJiaH, yCTaHABIUBAsl CUCTEMY IpaB, KOTO-
PBIMH OHU MOTYT TIOJB30BAThCS MPU OCYIIECTBIEHUH CBOEH CBOOOIBI,
pamMK{, B KOTOPBIX HEOOXOIMMO €€ OCYIIECTBISATh, U CTENEHb JAeH-
CTBEHHOCTH TOCYJAapCTBEHHOM BracTH. MdakTHYeCKH 5TO O3HAYAET
OmpezeNIeHue MPaBOBOTO CTaTyca JUYHOCTH B TOCYAAapCTBE, a TaKkKe
MIPaBOBOTr'0 CTaTyca OpPraHOB rOCYJapCTBEHHOM BiacTu» [3, c. 55].

B y3koM cwmbIcie cioBa NOJ MOJUTHYECKAM PEXXKHMOM HHOIZA
MMOHMMAIOT TOCYIAapCTBEHHBIN PEXHUM, MPEACTaBIAIONNII cOO0N COBO-
KYITHOCTh IPUEMOB M METOJIOB OCYILIECTBJICHHS IOCYIapCTBEHHOM BIa-
ctu. Taxke B IUTepaType 4acTO BCTPEYAeTCd M Takas TOYKa 3peHus,
YTO TMOHATHE «IOJUTHYECKUH PEKUM» IIUpPE, YEM «TOCYAapCTBEHHO-
MIPaBOBOM PEXKMY, IOCKOJIBKY OHO BKIIIOYAET B C€0s HE TOJIBKO METO/BI
rOCyIapCTBEHHOM BIIACTH, HO M METOJBI, UCTIOIb3yEMbIE IPYTHMH DIIe-
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MEHTaMHU TOJIUTUYECKOW CHUCTEMBI (MApTUSMH, OOLIECTBEHHBIMU IBU-
KEHUSMHU W Tak jaanee). IlomuTruueckuii pexxuM, Kak MpaBUilo, BCETAa
SIBIICTCS MOJUTHUKO-TIPABOBBIM PEKUMOM, MO3TOMY OIPEIEIICHUE IO-
JIUTUYECKOT0 peKHMa BCETJA CBSI3aHO C TEM, B KaKUX IPAaBOBBIX MU
AHTUIPABOBBIX (POPMAax OH MpEACTacT Mepea uccaenonarenem [4, c. 3].

ConepxarenbHasi XapaKTEpUCTHKA IIOJIMTUYECKOTO peKuMa
BKJIIOYAET CJIEIYIOLINE aCTIeKThI:

1) Cucrtema npaBiieHAS

CucrteMa IpaBieHUS B IOJUTHYECKOM PEKUME IPEACTaBIET
co00# COBOKYITHOCTb HHCTHTYTOB, HOPM H MPOLEAYP, KOTOPBIE OTpee-
JISAIOT, KaK OCYIIECTBISIETCA BIAacTh B rocynapcrse. OHa BKIIIOYAEeT B
ce0s1 MEXaHW3MBbl NPUHATHUS PELICHUH, OPraHU3alMIO0 BIACTH, B3aHMO-
NeCTBUE MEXIY Pa3IMYHBIMH BETBSIMH BJIACTH, & TAaKK€ OTHOLICHUS
MEX/Iy TOCYAapCTBOM M OOIIECTBOM.

2) 'ocymapcTBeHHBIE HHCTHTYTHI

[onmutnyeckuii pexxuM (GOPMUPYET CTPYKTYpY U (YHKIIMOHH-
pOBaHME TOCYJAapCTBEHHBIX MHCTUTYTOB, TAaKMX KaK 3aKOHOJATENIbHAs,
UCTIONIHUTENbHAA U cyaeOHas BiaacTs. OH ONpeaensieT CUCTEMY CACPIKEK
U MIPOTUBOBECOB MEXKAY 3TUMH MHCTUTYTaMH, & TaKKe CIOCOOBI BBIOO-
POB U POpMUPOBAHUS TOIUTHUECKON SITUTHI.

3) IonuTHueckue NapTHH U MIPOLIECCHI

B nmonutudeckoM pexume MOJUTHUECKHE MapTHH UIPaloT Bax-
HYI0 pOJIb B OpraHHU3alllH IMOJUTHYECKONH KOHKYPEHIIUH, MpeCcTaBiie-
HUM WHTEPECOB Pa3IMYHBIX COLMAIBHBIX IPYIMI U MOOMIH3aUN H30U-
pareneii. [TonuTHueckre Mpoeccsl, Takue Kak BHIOOPHI, GOpMUpOBaHUE
KOQJIMIHN U pa3pelieHre NOIUTHIECKUX KOHDINKTOB, TAKXKE OTPAXKAIOT
XapaxkTep MOJIMTHYECKOTO peKuMa.

4) MexaHU3MBI BIIACTH U KOHTPOIIS

MexaHu3MBbl BJIACTH M KOHTPOJS B IOJIMTHYECKOM PEXHUME
BKJIFOUAIOT B C€0s 3JIEMEHTHI BEPTHKAJILHOM M TOPU30HTAIBLHOM IIEHTPA-
JU3aIUN BIACTH, MEXaHU3MBI PENPEeCcCHil U KOHTPOJIS HaJl CPelCTBaMHU
MaccoBOW MHPOPMAIIUH, a TAaK)Ke MPOLECCHl PUHSTHS PELICHUN 1 BIU-
SIHAA Ha TIOJIUTUYECKYIO apeHy.

Takum 00pazoM, MBI MOKEM CAEIATh BBIBOJ O TOM, YTO, ITOJIH-
TUYECKUH PEXHUM IPEACTABIACT COOOH KOMILIEKCHBIH HAabOp WHCTUTY-
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LUUOHAIBHBIX, MOJUTHYECKUX U COUUABHBIX (DAaKTOPOB, OMPEAEIISIONINX
OpTraHu3alnio U PYHKIHOHUPOBAHUE MOJUTUUYECKOW CUCTEMBI TOCYAap-
CTBa. AHaIM3 COJEPKATENBHBIX XAPaKTEPUCTUK MOJUTHUECKOTO PEXKH-
Ma TO3BOJISIET MOHATH €0 OCOOCHHOCTH, BIMSIHAE Ha OOILECTBO M BO3-
MO>KHBIE TTOCTIEICTBHSA AJIS1 TOJIMTHYECKON CTaOUIBHOCTH U Pa3BUTHSL.

Hcxons u3 BRIMIEU3NIOKEHHOTO, CTOUT CKa3aTh, YTO MOJIHTHYE-
CKUH peXHUM TPEeICTaBIISIET cOO0 COBOKYITHOCTh MPaBUII, HOPM, HHCTH-
TYTOB M TPOLEAYpP, KOTOPBIE OMPEAETSIIOT, KaKuM 00pa3oM NpHHHUMA-
IOTCA U OCYIIECTBIISIIOTCS MOJUTHYECKUE DPEIICHHS B OINPENEICHHOM
rocynapctse. OH BKJIIOYaeT B ce0si GopMy NpaBiIEHUs, CUCTEMY TOCY-
JAPCTBEHHOTO YNpaBlIeHHs, MPOLECCHl MPUHATHS PEIICHUH U CIIOCOOBI
peryaupoBaHusi OOLIECTBEHHBIX OTHOIIeHWH. [lonmuTHueckuili pexum
XapaKTepU3yeTCsl YCTAaHOBIEHHBIM HOPSAKOM PACIIPENENEHNs BIacTH U
oTpeieNsieT CTeNeHb CBOOOIBI, KOTOPOH 003 afoT rpa)aaHe W IOJIHU-
TUYECKHE NHCTUTYTHI B JAHHOM T'OCY/IapCTBeE.
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Kanunkun Bnaoucnae /Imumpuesuu”

PEAJIN3ALIAS IPUHLMAIIA PA3JIEJIEHUS BJACTEM B CO-
BPEMEHHOM POCCUHA

B cmamve paccmampusaemcs gonpoc o pearuzayuu npuxHyuna
pazdenenust enacmeti 8 cospemennoil Poccutickoii Dedepayuu. Ananu-
3UPYEMCst COOEPACAHUE CUCIEMBL COePIHCEK U NPOMUBOBECO8 HA NpUMe-
pe 83aUMHO20 IUAHUSL OpYe HA Opyed Op2aH08 3aKOHOOAMENbHOU, UC-
NOHUMENbHOU U CYOeOHOU racmu. AGmop npuxooum K 661800y, 4mo
0cobeHHOCIU pedanu3ayuu RPUHYUNA pazoeienus eiacmell 6 20cyoap-
cmee npedonpedensitomcst (hopmou npasienus 8 cospemennou Poccuu, a
UMEHHO pacnpedenieHuem GIACMHbIX (QYHKYUL U NOTHOMOUUL MENCOY
BHICULUMU OP2AHAMU 20CYOAPCMBEEHHOU 61ACHIU.

Kntouesvle cnosa. meopus pazlenenus eiacmetl, cucmemd
coepoicex U npomuUB06ecos, 3aKOHOOAMENbHASL G1ACHb, UCTIOTHUMENb-
Has1 61ACMb, CYOeOHAs 61acChb.

IMPLEMENTATION OF THE PRINCIPLE OF SEPARATION
OF POWERS IN MODERN RUSSIA

The article discusses the issue of implementing the principle of
separation of powers in the modern Russian Federation. The content of
the system of checks and balances is analyzed using the example of the
mutual influence of the legislative, executive and judicial authorities on
each other. The author comes to the conclusion that the features of the

* Bragucaap JImutpueBny Kanunkun, cryznent 1 kypcea (cnenuanurer) Kysz6acckoro
TYMaHUTAapHO-TIEarOTHYECKOTr0 MHCTUTYTa KeMepoBCKOro rocyapCTBEHHOI'O YHUBEP-
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implementation of the principle of separation of powers in the state are
predetermined by the form of government in modern Russia, namely the
distribution of power functions and powers between the highest bodies
of state power.

Key words: theory of separation of powers, system of checks
and balances, legislative branch, executive branch, judicial branch.

Bompocam, cBSI3aHHBIM C peanu3anyel MPUHITUNA pa3IeiIeHuUs
BiacTeit B Poccum, MOCBAIIEHO JOCTATOYHO MHOTO HMCCIIEA0BATEIHCKIX
paboT, OJTHAKO B CBSI3H C TE€M, YTO TOCYJAPCTBO POCCHIICKOE BCE BpEMs
M3MEHSCTCS U Pa3BUBACTCA, 3T TEMaTHUKa HE NepecTaeT ObITh aKTyallb-
HOM.

OnHuM U3 co3parenell TEOpUH pa3leieHus BIacTel B rocyaap-
ctee spisgerca llapne Jlym ne Monteckbe. CrneayeT OTMETUTh, YTO
WJICH, TIOJIOKCHHBIC B OCHOBY NAaHHOW TEOpWHU, Pa3BUBAIN U MHOTHE
JIpyTUe aBTOPHBI, HAIIpUMeEp, aHTIUicKui Qunocod-marepuanuct Jxon
Jloxk. Omuako III.JI. MoHTeCKbe BHOJHE CIPaBEIIMBO MOXKET OBITh
OTHECEH K aBTOpaM 3TON KOHIIEHIINH, ITOCKOJBKY B cBoed pabote «O
JlyXe 3aKOHOBY», MosBUBIIHICST B 1750 roay, oH chopMyIupoBai JaH-
HBI TPUHIUN U 000CHOBAJ HEOOXOIMMOCTh CIIEOBAaTh €My, a TaK¥Ke
onmcan cnocob ero peamuzanuu. C TedeHrueMm BpeMeHH B3rsasr LILJIL.
Momnreckbe u Jl. JIokka, 6€3yCI0BHO, IO BIOJIHE OOBEKTHBHBIM ITPUYH-
HaM HECKOJIBKO YCTapeiH, TaKk KaKk OOIIEeCTBO M TOCYJapCTBO MpeTepIie-
JI1 CYUIECTBEHHbIE W3MEHEHUS, OAHAKO CYTh U OCHOBHOE COJCP)KAHHE
JIaHHOM TEOpHH, a TAKXKE €€ BAKHOE MOJUTUKO-UCOIOTUUECKOE 3HAUEC-
HHE, COXPAHSIOT CBOIO aKTyaJIbHOCTh U B HACTOSIIICE BPEMS.

IIpuHuun pasgeneHuss BIACTH — 3TO IOJUTHUYECKAs TEOpUs,
COTJIaCHO KOTOPOi1 BCSI ITOJTHOTA TOCY/TAPCTBEHHON BIIACTH JOJDKHA OBITh
pacrpeneneHa MEXIy TpeMsi HE3aBHCHUMBIMU APYT OT JIpyra BETBSMU:
3aKOHO/IaTEIBHOM, UCTIOTHUTENBHON 1 cyneOHoN. PeanmsyeTcs qaHHbII
MIPUHIIMT OJlarofiapsi CUCTeMe CIAEpXKEeK W MPOTHBOBECOB, KOTOpas IO3-
BOJISIET OKAa3bIBATh BIUSHUE OJHON BETBU BIACTH HA APYTYIO, YTO CIY-
KUT CBOCOOPa3HBIM rapaHTOM HEBO3MOXKHOCTU KXKION U3 HUX 3JI0YIIO-
TpeOIATh CBOUMH ITOJTHOMOYHSIMH.

[Mpunnumn pasgeneHust BiaacTed, Oarofaps CBOEMY 3aKpernie-
Huto B cTatbax 10,11 Koncturynuuu Poccuiickoit deneparum, oTHOCHT-
¢ K OJHOMY M3 KOHCTUTYLIMOHHBIX NPUHUUIIOB OpraHU3alldd U Jes-
TEJIBHOCTH MEXaHH3Ma rocyJapcTBa COBpeMEeHHOM Poccun.
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B Poccuiickoit denepaiiui BBICIIUM OPraHOM 3aKOHOJATEJNb-
HO# Biactu sBisieTcss PenepansHoe CobOpanme Poccuiickoit denepa-
LIUU, KOTOPOE, B CBOIO OYEPEb, ITOIpa3AeiseTcs Ha ABe najatsl - CoBeT
®enepaunu u ['ocynapctBennyro [ymy. JlaHHas BETBb BIACTH Hajeme-
Ha COBOKYITHOCTBHIO 3aKOHOJATENbHBIX IMOJIHOMOYHHA, B TOM YHCIIE IO
pa3paboTKe, BHECEHHIO Ha PAaCCMOTPEHHUE, OOCYKIACHUIO M MPHHSATHIO
3akoHOB Poccuiickoit ®enepanuu [1, c.47]. [lomumo denepanbHOTO
nmapjaMeHTa B KaxJoM cyobekre Poccuiickoit deneparuu GyHKIIMOHN-
pyeT CBOW pernoHaNbHBIN mapiaMmenT. Hampumep, B Kyzbacce 3to 3a-
KoHo1aTelibHoe coOpanne Kemeposckoii oonactu-Kysbacca.

Bosrnasnser cucteMy OpraHoB HCHOJHUTENbHOW Biactu Ilpa-
BUTENBLCTBO Poccuiickoit @enepanuu. HecmoTps Ha To, uto IIpe3uaeHT
Poccuiickoii denepanuu sIBISETCS CaMOCTOATENBHON (Qurypoii, dop-
MaJbHO HE BXOJAIIECH HU B OJHY U3 BETBEH BIACTH, CYUTAETCS, YTO OH,
Hapsny c¢ [IpaBUTenHCTBOM, OJUIIETBOPSIET MCIIOJHUTENBHYIO BJIacTh B
Poccuiickoii @enepanuu. Bo3M0XHO 3TO CBA3aHO C TEM, YTO B CBA3U C
ocobennocTsMu (hopmbl mipaBieHus B Poccuu, [Ipesuaent Poccuiickoit
denepanyy MpUHAMAET aKTUBHOE yYacTHE HE TOJIBKO B (POPMHUPOBAHHN
IIpaButensctBa Poccuiickoit @enepaiiuu, HO U UMEET Psii BAXKHBIX
MTOJTHOMOYHIA TT0 KOHTPOJIIO 3a €ro JesTeNbHOCThI0. VcnomHuTenbHas
BIIACTh HAJENIEHa PIJIOM pPa3HOOOPA3HBIX TOJTHOMOYHMH, TakKuX Kak
obecrieyeHre 3aKOHHOCTH, TIPaB U CBOOOA TpakJaH, 0OOPOHBI CTPaHEI,
npoBeieHre (PMHAHCOBOH, EHEKHOW MTOIIMTHKHU U TIPOYee.

CrnemxyeT OTMETHTh, YTO CHCTEMa OPTaHOB HCHOJIHHUTEIHHOU
BJIACTH UMEET JAOCTaTOYHO CJIOKHOE CTPOEHHE B coBpeMeHHoW Poccum.
IToMuMO TOro, 4TO BBIAENAETCS PETMOHANBHBIA YPOBEHb 3TOH BETBU
BracTH (NPaBUTENHCTBA, MUHUCTEPCTBA PECIyOIUK, KpaeB, obiacTed u
Tp.), TPAKTHYECKH BCE OPTaHbl HUCIIOIHUTENFHON BIACTH (efepatbHOTO
YPOBHSI (MHHUCTEPCTBA, CIYKOBI, HA/I30pbl U TIP.) UMEIOT CBOU TEPPH-
TOpUabHBIE TIOJPA3/ENeHNsT BO BCEX PETHOHAX, TOpoAax, paioHax U
mp. [2, c.51].

K cynebHol Biiactu oTHOCSTCS Bee cyabl Poccuiickoit ®Denepa-
. Ocoboe MecTo B CHCTEME OpraHOB Cy/IeOHOW BIACTH 3aHUMAIOT
Koucturymmonnsiii Cyn Poccuiickoit Deneparuy, TOJTHOMOYHS KOTO-
pOTo CBSI3aHBI C OCYIIECTBICHHEM KOHCTUTYLIMOHHOTO KOHTPOJIA, TOJI-
koBanueMm Koncturyuuu Poccuiickoit denepaiiuu, peuieHuEeM CIOpPOB
M0 BOIIPOCaM O KOMITETEHIIH MEXIy TOCYAapCTBEHHBIMH OpraHaMH, U
Bepxosusriit Cyn PO, nestensHOCTh KOTOPOTO HaIpaBiieHa Ha obecrie-
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YEHUE €JMHOOOPa3HOI0 IMOHUMAHMS U NPUMEHEHHS ACHCTBYIOLIEro 3a-
KOHOJATeJIbCTBA B CUCTEME CY/I0B OOLIEH IOPUCAUKLIUYN U OCYIIECTBIIE-
HUe HaxzopHoW QyHKuuu. Ha ypoBHe cyObekToB Poccuiickoit @enepa-
LMY IEHCTBYIOT MUPOBBIE CYIBI.

TlomumMoO Ha3BaHHBIX TPEX BETBEW BJacTHU B coBpeMeHHOM Poc-
CHUU MOXHO BBIIEIIUTH Psii OPTAaHOB M X CHUCTEM, KOTOPBIE HE MOTYT
OBITH OTHECEHBI K 3THM TpPEeM BETBSM BinacTH. Tak, Hampumep, Llen-
TpasibHasi u3dupaTeabHas koMuccus Poccuiickoit denepanun, CuérHas
nanara Poccuiickoit @enepauun, [Ipokyparypa Poccuiickoit ®enepa-
1y, YTIOJIHOMOYEHHBIH 10 IpaBaM 4yenoBeka, LlenrpansHbiii bank Poc-
cuiickoii Penepauun U Ipyrue OTHOCATCS K OpraHaM ¢ OCOOBIM CTaTy-
COM, HE BIHCHIBAIOIINMCS B KJIACCHUECKYIO TPHAAy BIIACTEil.

Bes sTa cnoxHas cucteMa roCyJapCTBEHHBIX OPraHOB B CHITY
YeJI0BEYECKON MOPOYHOCTH NMPH OTCYTCTBUM COOTBETCTBYIOILMX OIpa-
HUYEHMI He OyZeT HopManbHO (QYHKIMOHHWpOBaTh. Kaxkjast BETBb Biia-
cTu OyZeT MbITaTbCcid TOMHUHUPOBATH HaJ APYTUMH M 3aBJIaJIeTh BCei
MIOJIHOTOM TOCYyIapCTBEHHOM BIACTH, YTO CTAHET Yrpo30d IEMOKpATH-
4eCKOMY MOJUTHIECKOMY pekuMy. UToOBI M30ekKaTh MOA0OHOT0 pa3Bu-
st cobwrthii, Koncturymus Poccuiickoit deneparuu npemxycMaTpHuBa-
€T CIOXKHYIO CUCTEMY CAEP’KEK M IIPOTHBOBECOB, ITO3BOJISIONIYI0 00ec-
NeYnTh COAJAHCUPOBAHHOE (QYHKUIMOHHUPOBAHUE PAa3IUYHBIX BETBEH
BIIACTH B rocyaapcTse [3, ¢.19].

Taxk, B coorBeTcTBUM ¢ OCHOBHBIM 3aKOHOM CTpPaHBI, 3aKOHOAA-
TenbHas BiacTh B Poccum nMmeer pasnuyHble CIOCOObI BIUSHUA Ha HC-
MOJIHUTENIbHYI0, CPeld KOTOPHIX MOYKHO Ha3BaTh CIeIyIOIue:

- I'ocynapcrBenHas [{yma moxeT 3asBUTh 0 HegoBepuu [IpaBu-
TenbcTBY Poccuiickoit denepany, UTOroM KOTOPOTO ACHCTBUSL CTAHET
pocnyck I'ocynapcrBenHo Jlymbl unu orcraBka IIpaBurensctBa Poc-
culickoi Penepanuy;

- IIpe3unent Poccuiickoit @enepannu Ha3zHavaet [Ipencenarens
[IpaButenscTBa Poccuiickoit @enepanny TONBKO MOCIE YTBEPKIACHUS
I'ocynapcreennont Jlymoi.

B cBoto ouepenp, MCHOTHUTENbHAS BIACTh TAKKE MMEET Pl
MIPABOBBIX BO3MOKHOCTEH BIMSHHS HA 3aKOHOJATENBHYIO. Tak, HaIpH-
Mep:

- IIpesnnent Poccuiickoin denepanuu MOXKET HAIOXKUTh IIPABO
BETO HA MOCTYNUBIIMH K HEMY Ha IOJIHUCAHHUE 3aKOH, TEM CAMBIM OT-
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MIPaBUB €T0 Ha MOBTOpHOEe paccMmoTperne denepansusiM Cobpannem [4,
c.17];

- [Ipesunent Poccuiickoit deaepanuni MOKET pacmycTuTh [ oc-
yAapcTBEHHYIO [[yMy, ecin oHa TPWXAbl OTKIOHHUT MpPEIIOKEHHYIO
kanauaatypy Ipencenarens [IpaBurensctBa Poccuiickoit @enepanuu.

Cpenu mpuMepoB TeX MPABOBBIX OTPAHUYEHHH, KOTOPBIE MOXKET
WCTIONB30BaTh 3aKOHOAATENbHAS BIACTh B OTHOLICHUH CYAEOHOH, MOXK-
HO Ha3BaTh:

- 3aKOHO/ATENbHOE PETYIUPOBAHUH CYJOYCTPOICTBA M CYJO-
MIPOU3BOJICTBA;

- Haznauenue cyneii Coserom ®eneparuu (110 MpeCTaBICHUIO
[Ipesunenta Poccuiickoit denepariim);

- O0bsBieHue aMmauctuu ['ocyaapcreenHoi Jymoid.

K cmocobam BnusiHMA WCTIOJIHUTENIBHOH BiIacTW Ha CyneOHYIO
MOKHO OTHECTH CJIEYIOIIEe:

- [IpaButenbcTBO Poccuiickoii denepaiuu pa3padaThiBaeT Mpo-
eKT (hemepa’bHOTO 3aKOHa O (efepasbHOM OJKeTe, B TOM YHCIE B
yacTd (UHAHCOBOT'O OOECIICUEHHsI JIeSITETEHOCTH CYJIOB;

- UcnonuutenpHas BiacTh OOECIIEUMBAET MOPAIOK B Cynax, a
TaKk)Ke WCIIOJIHEHUE TMPHUHATHIX CYAaMH pelleHuid ¢ momoripio Dee-
pansHO# City>x061 Cyne6Hbix IlpucraBos;

- [Ipe3unent Poccuiickoit deaepanuyn MMEET NMpaBo MOMUIIOBA-
HUSL.

B xauectBe mpuMepoB OrpaHUYEHUS] 3aKOHOJATENBHON BIacTH
CO CTOPOHEHI Cy/1eOHOM MOXKHO Ha3BaTh CIIEIYIOLIHE:

- CyneOHas BIacTh UMEET MPABO MPOBEPATH JIIOOBIC H37aBac-
MBbIE 3aKOHBI HA UX 3aKOHHOCTh U cooTBeTcTBUE Koncturynuu Poccuii-
ckoii Denepanny;

- Koncrutyumonnsiit Cyn PO u Bepxosusiit Cyn PO HaneneHst
MIPaBOM 3aKOHOJATENFHOW WHUIIMATHUBEI IT0 BOITPOCAM CBOETO BEICHUS.

K cmoco0sl BiusiHUSA CyneOHON BIIACTH HAa WCTIOIHHUTEIBHYIO
MOKHO OTHECTH:

- CyneOHas BiacTh MMEET MPaBO Ha MPOBEPKY 3aKOHHOCTH H
cootBeTcTBUI0 KoHCTUTYHHKH P® noa3aKkoHHBIX HOPMATHBHBIX U Mpa-
BOIPHUMEHUTEIBHBIX AKTOB UCTIOJHUTEIHHOMN BIACTH;

- Bo3MOXXHOCTB MpuBIEUEHHS] K OTBETCTBEHHOCTH CYIOM BCEX
YUHOBHHKOB UCTIOJHHUTEIHHOHN BIIACTH.
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[IpuHIMI pa3neneHus BIaCTH U CUCTEMa CIEP)KEK W MPOTHUBO-
BECOB MMEIOT CMBICI TOJIBKO B JAEMOKPATHYECKOM IPAaBOBOM TOCYIap-
ctBe. ToTamuTapHble U aBTOPUTApHBIE TOCYAApCTBa MOTYT 3aKPEHUTh
ATOT MPHUHIUI B MPABOBBIX JOKYMEHTaX, HO 3TO OyJeT UMETh (PUKTHUB-
HBIM XapakTep, TaK KaK Peajn30BaTh €ro MOXXHO TONBKO Tam, Te Ha
MIEPBOM MECTE CTOAT IpaBa U CBOOOIBI YETIOBEKA U IPakIaHWHA.

IIpunuun paspenenus Biactei, kpome Poccuu, 3akpervisior B
CBOMX KOHCTHUTYIHSX MHOXKECTBO CTpaH, Hampumep, [ epmanus, OpaH-
nus, Uaaus n npyrue. Ecnu npoaHalM3upoOBaTh pas3jIMUHbBIE MOJAEIU
peanu3aluuy MPUHIUIA Pa3eieHUs BIACTEl B COBPEMEHHBIX Trocyaap-
CTBaX, TO MOYKHO CJIEJIaTh BBIBOJ O TOM, €r0 IPAKTHYECKOE BOIUIOILEHUE
HATPSMYIO 3aBUCHT OT TOH (OpMBI TIpaBJICHUS, KOTOpasi CYIIECTBYET B
COOTBETCTBYIOLIEM TrocynapcTse. CleoBaTeNbHO, U B COBPEMEHHOMN
Poccuiickoit @enepannn cucreMa CAEp)KEeK MPOTUBOBECOB MPOU3BOJHA
OT TeX 0COOCHHOCTEH CMEIIaHHON PECIyOJIMKH ¢ MpeolajaHiueM IoJI-
Homounit [IpesuzeHTta B cdepe UCTIONHUTENBHOW BIACTH, KOTOpas 3a-
KperieHa aeictyromeid Konctutyuueit Poccuiickoit @eaepanuu.

B 3aBepuienue cieayer OTMETHTh, YTO TPaMOTHAs peanu3anus
MIPUHLIMIIA Pa3/IeJIeHus BIAcTel BeJEeT K CO3/IaHUIO TOCyJapcTBa, B KO-
TOPOM COJIepP)KaTeNbHbIE YCTAHOBKM 3TOTO MPHUHIUIA HE TOJBKO (UK-
CHUPYIOTCSl B TEKCTaX 3aKOHOB, HO M COOIIOJIAIOTCS] HA TIPAKTHKE, a TaK-
e YKOPEHSIOTCS B OOIIECTBEHHOM CO3HaHHH, CIIOCOOCTBYS, B KOHEU-
HOM HTore, Oonee 3 (HEeKTUBHON NEATETHPHOCTH BCETO MEXaHU3Ma TOCy-
JlapcTBa.
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Menvuuxosa Yavana Bauecnasosna®
®OPMA ITPABJIEHUSI B COBPEMEHHOM POCCHHA

B cratbe paccMaTpuBaeTcs BOIPOC O (OpMe MpaBieHHs B COBPEMEH-
HoW Poccuiickoit denepanmu. AHaTU3UPYIOTCS NPHU3HAKH, CBUIETEIbCTBYIO-
e O HaMYUH JIEMEHTOB NPE3UJICHTCKOW M TapiaMEHTCKOW PecIyOIHKH.
ABTOp NPHUXOAUT K BBIBOAY, YTO OCOOCHHOCTH PAcTpEeICHNS BIACTHBIX MOJ-
HOMOYMH MEXAY BBICLIMMH OpraHaMH IOCyJapCTBEHHON BJIACTU COBPEMEHHOMN
Poccun mo3BOMISAIOT OTHECTH €€ K MPE3UICHTCKON peciyOnrKke ¢ OTAeIbHBIMU
XapaKTEepUCTHKaMU CMENIAHHOM.

Kniwouegvie cnosa: dhopma mpapieHUs, peciyOnnka, Mpe3nIeHTCKas
pecryOnuka, mapiraMeHTCKas peciy0iIiKa, CMeIlaHHas peciyOimKa.

FORM OF GOVERNMENT IN THE MODERN RUSSIA

The article examines the issue of the form of government in the mod-
ern Russian Federation. Signs indicating the presence of elements of a presi-
dential and parliamentary republic are analyzed. The author comes to the con-
clusion that the peculiarities of the distribution of power between the highest
bodies of state power in modern Russia allow us to classify it as a presidential
republic with certain characteristics of a mixed.

Key words: form of government, republic, presidential republic, par-
liamentary republic, mixed republic.

OpmHuM 13 BaKHEHIIMX (PaKTOPOB, OMPEAENAIOMUX (HYHKIMOHHPOBA-
HUEe Mo00T0 rocymapctBa, siBisieTcst Gopma mpasieHus. OHa TpeACTaBIISET
o000l ompeneNneHHyI0 COBOKYITHOCTh CIIOCO00B (hOPMHUPOBAHMSI M OpPTaHW3a-
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L[UH BBICIIMX OPTaHOB TOCYAAPCTBEHHON BJIACTH, pacIpeesieHHs MEXAY HUMU
BIIACTHBIX MOJIHOMOYHUH, a TaKXKe B3aUMOJEHCTBHS UX C HaceJIeHUeM. DTa Kare-
ropus NOKa3bIBaeT, KaK CO3[Aar0TCs BBICIINE T'OCYAAPCTBEHHBIE OPraHbl, JaeT
Ipe/ACTaBIeHUE 00 MX YCTPOMCTBE M CTPYKTYpE, a TaKXKEe O TOM, KaKhe IpHH-
LUIBI JIS)KaT B OCHOBE B3aUMOJECHCTBUS MEXIy HUMH. Taioke 3TOT 3JIeMEHT
(hopMBI TOCyTapCTBa NMPEJONPEALISAET, KAKMM 00pa3oM HaceleHHe PHHUMAET
ydJacTue B ACATEIBHOCTH BEICIIMX OPTaHOB FOCYIAPCTBEHHOM BIIACTH B CTPaHE.

Cratpst 1 Koncrurymun Poccniickoit @enepammm 1993 roma xapakre-
pusyet Poccuro Kak JeMoKpaTHieckoe (eiepaTHBHOE IIPaBOBOE TOCYIAPCTBO C
pecybnukanckoit Gopmoit npaBieHus. To ectb B OCHOBHOM 3aKOHE Hampsi-
MYIO 3aKpeIieHa peciyOnmkaHckas GpopMma MpaBiIeHNs B HAIIEM IOCYAapCTBE.
Ho 4erko He ykasbIBaeTcs, Kakasi HMEHHO Iojpa3zymeBaercsi opMa pecryoim-
KH.

B Hacrosiiiee B TeOpHH rocyAapcTBa BBIACISIOT TPU BUAA Takoi (op-
MBI IIPaBJICHUS, KaK pecIyOInKa: Mpe3ueHTCKas, MapJIaMeHTCKasl, CMEeIIaHHasl.
Boiaenum xapakTepHble 4ePThl KaXKA0M U3 HUX.

B mpesunenTckoil pecnyOinke riaBa rocyaapcrsa u3bupaercs 0e3
ydacTusi 3aKOHOJATENIFHOM BiacTH: JIMOO W30MpaTeNbHBIM KOJUIEKTHBOM
(manpumep, Koternedr BRIOOPIIMKOB), INOO HANpsIMYyI0 Tpakaanamu. [Ipes3u-
JICHT BBIMOJIHSACT (DYHKIMH M MOJHOMOYMS KaK IJIaBbl FOCYIapCTBa, TaK U py-
KOBOAMTENS MCIIOJHUTEIBHON BIacTH. B Takol pecmy0inke 3aKOHOIATEIbHBIN
opraH He 0o0JazaeT IMOJHOMOYMSMH BBIPR)XECHHS HETOBOJIGCTBA JEHCTBUSIMHU
MIPABUTENIECTBA, B TO BpeMs KaK IPE3UICHT He MMeEeT MpaBa pacIyCTUTh MHap-
maMeHT. TeM He MeHee, mapiaMeHT 00JamaeT MeXxaHu3MaMy BIMSHHS Ha Jes-
TENBHOCTh TPE3UACHTA U TPABUTEIBCTBA YEpe3 3aKOHOJATEIbHYIO JesSTelb-
HOCTh M KOHTPOJb 32 OIOKETOM, a TaKKe MOXET WHHUIMHPOBATH MPOIEAYPY
OTCTpaHEHHs MPE3UIEHTa OT JOJDKHOCTH B ciy4ae HapymeHus uM KoHcTHTy-
IIY WM COBEPIICHUSI PECTYIICHUS.

B mapnameHnTckoll pecmyOiMKe 3aKOHOJNATENbHBIH OpraH HE TOJIBKO
(opMHupyeT NpaBUTENBCTBO, HO M OCYIIECTBISET HAJ HUM KOHTpoib. [lapia-
MEHT 00J1aIacT IMOJHOMOYNSIMH BBIP)KEHNUS MOJICPKKH WIM HeIOBEpHs KaOH-
HETY MUHHCTPOB, €r0 PyKOBOIMUTENIO WU OTAEIbHBIM MUHHUCTpaM. [Ipe3unent
BBICTYIIA€T B OOJIBIIEH CTENIEHN B Ka4eCTBE CHMBOJIAa FOCYJapPCTBEHHOCTH, KO-
TOpOro M30HMpaeT mapiaMeHT, Ju00 OH M30MpaeTcsi Koyulerneil BHIOOPIIMKOB
WIN HaIpSAMYI0 HAcEJIEHHEM, HO MO KOHTPOJIEM 3aKOHOJATEILHOTO OpraHa
(HampuMep, Yepe3 MpoLenypy YTBEP)KICHUS M30paHHOW HapoJOM KaHAWAATY-
pBl Ha 3acefaHWU MapjaMeHTa). TeM He MEHee, €r0 pOib B CHCTEME BIIACTH
HEBEJIMKA U YaIlle BCETO CBOJUTCS K MPEACTABUTEIBCKAM OOSI3aHHOCTSAM, KOTO-
pBlE€ HE CHWJIBHO OTJIMYAIOTCS OT MOJHOMOYMHA MOHAapXa B KOHCTHUTYLIHOHHBIX
MOHapXHUsIX.

183



Taroke BbLAENAETCS €lIe OAWH BUJ PECITyOJIMKH, a MMEHHO CMEIIaH-
Hasi, IMEHyeMasi MHOT/a MOJIyNPEe3UACHTCKON, NOIynapIaMeHTCKON UM Ipe-
3UAEHTCKO-TIapJIaMeHTCKON pecrryonmkoid. Takast ¢opma npaBneHus oObeau-
HSET YepThl NPE3UICHTCKON U IMapiIaMeHTCKOH pecnyOiuk. [IpaButenbcTBeH-
HBIE€ CTPYKTYpPBI HECYT JABOMHYIO OTBETCTBEHHOCTb: IIepe]l IN1aBOM rocyaapcraa
U TIepe]] 3aKOHOJAaTeIbHBIM OpraHoM. B Takoii pecmy0Onuike n30mpaTenu BHIOHU-
paloT U MPE3NICHTA, W WICHOB MapiaMeHTa. [Ipe3neHT, BRICTYIAIOMNI B POIH
BEPXOBHOTO PYKOBOIHTENS CTPAHBI, IMEET MOJTHOMOYHS Ha3zHadaTh IpEeMbep-
MHUHHUCTPa ¥ MHHHCTPOB C YYETOM IIOJIMTHYECKOrO OajaHca B MapiaMeHTe.
[Ipe3uneHT 0OBIYHO TpeACeaaTeNbCTBYeT Ha COOpaHUsIX KaOMHEeTa MHHHUCTPOB
1 TIOJITBEPXKIAeT ero pelieHns. B cBoio odepens, mapiaMeHT 00s1agaeT MOTHO-
MOYMSMH HaJ30pa 3a padOTON MPaBUTENBCTBA Yepe3 MPUHATHE FOCYAapCTBEH-
HOTO OIOJKeTa M BO3MOXKHOCTH BBIPa3uTh €My HEJIOBepue uepe3 BOTYyM [3,
C.70].

B yueOHoI HaydHOI JIUTEpaType BCTPEUAIOTCS YIOMUHAHUA €Ile U O
Takod (opme pecrnyOnMKH, Kak cyneprpesuaeHTckas. dopmaibHO B CTpaHe
IIPOBO3TJIAIIACTCA UIES Pa3/eNeHus BIacTel, OJJHAKO Ha MPaKTHKe 3TOT IPUH-
IIUN HE BCET]a HaXOIUT CBOETO OTpakeHUs. Ha merne GomnpInas 4acTh MOJTHOMO-
YU MPUHAIICKAT TPE3UJCHTY W TOAYMHEHHBIM €My HAMpSIMYIO TOCYHap-
CTBCHHBIM CTPYKTYpaM.

[IpumenuTenpHO K coBpeMeHHOH Poccmiickoit ®eneparmm dopma
MPaBICHHUS 3a4acTyl0 OINpEHeNsaeTcs KaK CMeIIaHHas [Pe3HICHTCKO-
napyiamenTckas mozaenb [4, C.353; 5, C.35]. Takyio TOUYKy 3peHust pasjenser
O.U. 3a3HaeB, KOTOPHIH B KadeCTBE OTIMYUTEIHHOTO IPU3HAKA POCCHHUCKON
(OpMBI TIpaBIECHUS HA3BIBACT ABOHHYIO OTBETCTBEHHOCTH INPABHTEIBCTBA, H
yKa3pIBaeT Ha TO, YTO Ojaromaps 3TOMY HEJb3S CUMTaTh POCCHIO Tpe3naeHT-
cKkoif pecrrybimkoii [2, C.102].

Kpome Toro, B KagecTBe XapaKTEpUCTHK, ITO3BOJISIONINX OTHECTH IO
¢dopme npaBienus Poccuiickyro denepariiro K CMEIIaHHOW PECITYOIHKE, MOXK-
HO OTMETUTh HAJIMYME JOJLKHOCTU NMPEMbEP-MUHUCTPA, & TAKXKe UMEIoLascs y
napIaMeHTa BO3MOKHOCTh BBIABUHYTh BOTYM HEJOBEpHUs IIPAaBUTEILCTBY.

B T0 xe Bpems nocne BHeceHHs nonpaBok B Konctutyuuio Poccuii-
ckoit @enepanuu B 2020 roay 00beM NPE3UACHTCKUX MOTHOMOYUH OBLIT TOCTa-
TOYHO pacimupeH. JlaHHOe OOCTOSITENILCTBO MO3BOJSIET ONPENENUTh (GOopMy
npaenerns Poccuiickoit denepanmm kak 0coOyi0 pa3HOBHIHOCTH PECITyOIHKH
- IPE3UACHTCKO-TIAPIAMEHTAPHYIO PECITyOINKY C JOMHHUPYIOIINM ITOJIOKEHH-
€M Tpe3nCHTa B CHCTEME BBICIIMX OPTraHOB TOCYNapCTBEHHOH BmacTH |1,
C.31].

OCHOBHBIMH KpPHUTEPUSAMH, MO3BOJLIOIIUMHI OIPEACITUTH Pa3HOBHI-
HOCTh PECIyOJIMKaHCKOW (DOPMBI TIPaBICHHUS, SBIIIOTCS CIOCO0 (popmupoBa-
HUS IPaBUTEIbCTBA U NMOJIUTHUECKAs! OTBETCTBEHHOCTH NIPABUTENBCTBA. AHANN3
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KOHCTHUTYLMOHHBIX IOJIOXKEHUH 0 (POPMUPOBAHUS NPABUTEILCTBA M €r0 IMOJIH-
TUYECKOI OTBETCTBEHHOCTH B HacTosiee BpeMs B PD, no3Bossier caenars BbI-
BOJI, YTO €CJIM IPaBUTEIHCTBO (akTUuecku (GopMUpYyeTCs NPE3HICHTOM U
HEceT OTBETCTBEHHOCTh Nepe]l HUM, TO MOKHO cuuTath Poccuiickyro denepa-
LU0 MPE3UJCHTCKOM pecryOnukoi. B To ke BpeMsi UMEIOTCS OTJeNbHbIE Xa-
PaKTEPUCTHKN CMEIIAHHON pecITyONIMKY, a MMEHHO Hanm4aue nocta Ilpencena-
tens [IpaButensctBa PO 1 Bo3MoxxkHOCTh ['ocymapcTBeHHON [IyMBbI BBIpa3UTh
BoTyM HenoBepus IIpaBurensctBy PD.
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Kneuxo Huxuma Ee¢zenveeuu™
HHO®OPMALIMOHHAS YT'PO3A HAPOJHOMY EJUHCTBY

B crathe paccmarpuBaeTcs BIMsHUE MH()OPMAIMOHHBIX TOTO-
KOB Ha HAIlMOHAJLHYIO 0E30MacCHOCTh TOCyIapcTBa. ABTOP XapaKTepH-
3yeT BHEITHHE W BHYTPEHHHE HH(OPMAIMOHHBIC YIPO3bI, HAIpaBIICH-
Hble Ha (JOPMHUPOBAHKME HETATHBHOTO OTHOIICHUS T'pa)JaH K Tocyaap-
CTBY, Pa3»KUTraHUIO HAIMOHAIHHON PO3HH, (POPMHUPOBAHUIO COITUAITEHOM
HaNpPsDKEHHOCTH B TOCYAAapCTBE. ABTOp aKIEHTHPYET BHUMAaHHE Ha Xa-
PaKTEpHUCTUKE WCIIONB30BaHUsI (PEHKOBBIX HOBOCTEH, MPEACTABISAS HX
KaK OMacHBI MHCTPYMEHT BO3/JCWCTBUS Ha CO3HAHHE TPaXKJaH U CTa-
OWILHOCTB TOCYIapCTRA.

Knrwouesvie cnosa: nHHOpMaIMOHHBIC YTPO3bI, HAPOJIHOE €IMH-
CTBO, HaIlMOHAJIbHAs 0E30I11aCHOCTh, MHPOPMAIIMOHHBIE 0€30MacHOCTb,
(helikoBBIE HOBOCTH.

INFORMATION THREAT TO NATIONAL UNITY

The article examines the impact of information flows on the na-
tional security of the state. The author characterizes external and inter-
nal information threats aimed at forming a negative attitude of citizens
towards the state, inciting national discord, and creating social tension in
the state. The author focuses on the characterization of the use of fake
news, presenting it as a dangerous tool for influencing the consciousness
of citizens and the stability of the state.
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OOm1ecTBO ©XEAHEBHO CTaJKHBAaeTCsl co cOOpoM, mmepepadoT-
KOM, XpaHeHHneM U mepenadeil HH(OpMaIUK, 4TO BIMSET HA SKOHOMHU-
YecKue, IOJIUTUYECKUE, COLUAIbHbIE U KyJIbTYPHBIE aCIEKThbl >KU3HH.
Onnako nHGOPMaLUS MOXKET HCIIOIBb30BaThCs HE TOJIBKO BO OJ1aro, HO U
BO BpEJ, YTO CO3[AeT YIPO3bl JJIS TpaXkJaH W CaMoro rocynapcrea. B
nocjeTHie roJibl HHHOPMAIMOHHBIE TEXHOJIOTHH CTPEMUTEILHO Pa3BU-
BAIOTCS, YTO NPUBOIUT K 3HAYUTEIHHOMY YCHJICHHIO MX BIMSHHUS Ha
pa3iIuYHBbIC acleKThl XU3HU obmectsa [1, c. 28]. B 2021 roxy B mupe
ObU10 Oosiee 10 MHUTMAPIIOB YCTPOMCTB, HMOAKIIOUYEHHBIX K HHTCPHETY,
a k 2030 rogy ux umcio npesbicut 25,4 muwummapaa. Coepa unpopma-
LHUOHHOTO MPOCTPAHCTBA CTAHOBUTCA apeHON MPOTHBOOOPCTBA MEXIY
rocynapcrBamMu. OCOOCHHO 3TO MOXHO HaOIonaTh B cdepax, HEmo-
CPEACTBEHHO CBSI3aHHBIX C 3AIMUTON XM3HEHHO BAXKHBIX HHTEPECOB
JMYHOCTH, OOIIeCTBa M roCyqapcTBa, o0ecnedeHueM Ux 0e30mMacHOCTH
W COXpaHEHHUEM CaMOCTOSTEIBHOCTH M HWACHTHYHOCTH POCCHHCKOTO
00IIIeCTBa U HAPO/Ia, POCCUICKOHN HAIUH.

WndopmanmonHass 6e300aCHOCTh SIBISAETCS OJHOM W3 COCTaB-
JSIIOIIMX HAIMOHAJIBHOM 0€30IacHOCTH rocylapcTBa, YTO HAIIO OTpa-
xeHue B CTparerun HanuMoHalbHOUM Oe3omacHocTH Poccuiickoit dene-
pauuu, npunarou B 2021 r.

K undopmanmoHssM yrpo3am 6e30MacHOCTH 0OLIeCTBa ClIey-
€T OTHOCHTH YTPO3bl, paclpoCTpaHsomecs B HHG)OPMAIMOHHO-
KyJIBTYPHOH cpelle ¥ HalpaBJICHHbIC Ha U3MEHEHUE CO3HAHUS M MHUPO-
BO33PEHUS, TyXOBHBIX U IICHHOCTHBIX OPUEHTHUPOB YEJOBEKA, €ro BOC-
MPUATHS OKPY)KAIOLIEH NeHCTBUTEIBHOCTH; CO3JaHUE, TUPAXKUPOBAHHUE
W pacrnpocTpaHeHrne HHPOPMALUH M0 (HOPMUPOBAHUIO HETATUBHBIX 00-
Pa30B rocyAapcTBa WM €ro UCTOPHUHU, MOJIEJIEH NeCTPYKTUBHOTO WHAU-
BHIyaJbHOTO W KOJJIEKTUBHOTO ToBeneHus [2, c.70]. I'maBHBIN 00BEKT
WHPOPMALMOHHON YIpo3bl —TpaXkJaHe, B OONBLION Mepe, MOJIOJECKb, Ha
KOTOpBIX OKa3bIBaeTcs BO3JCHCTBUE, HANpaBICHHOE Ha IpEeBpalllcHUE
JIMYHOCTA B TOCHYIIHBIA HMHCTPYMEHT, ACUCTBYIOIIWNA HaBA3aHHBIM
yCTaHOBKaM, HEHAaBH[SIIMM CBOIO HAIMIO, MPUHOCSIIMM YIIepd rocy-
JapCTBY.

Henu pactipocTpaHeHus: [eCTPYKTHBHON HH()OPMALIUK YCIOBHO
MO’KHO Pa3[eNuTh Ha TPU TPYIIIbL:
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e (Co3gaHue «IOPaXKEHUECKOr0» HACTPOCHUSI B TOCYIapCTBE
MyTEM BJIUSHUS HA MCUXOJOTMYECKYIO COCTABISAIONIYIO IPaXKJaH 3TOro
rocyapcTBa, IMpPU 3TOM BBI3bIBAIOTCA CTPECC, HETraTUBHBIE 3MOIIMH,
YTHETEHHOE HACTPOCHHE. JTO JNENaeTCs JUIsl TOTO, YTOOBI JIUIIUTh JTHO-
JIeH JIOTHYECKU MBICITUTh, BBIOUTH U3 WX TPUBBIYHON KOJIEH U JTOOUTHCS
WX pa3o0IMEHHOCTH, TTOCKOJIBKY KaKIIbIi OyaeT morpyk€H B CBOU IIPO-
OJIEMEL.

o [lyOnukarusi COMHUTEIFHOW HHPOPMAIIUN B CPEIICTBAX Mac-
COBOHM WH(pOpPMAIIMH O/ BHIOM YMHOW M 00pa3oBaTelbHOW (MHOT/AA C
«OMOITMOHAIBHBIMUA HOTaMW») JUIsI TOTO, YTOOBI BBI3BATH y JIIOJEH CO-
MHEHHUS B UX U3HAYAJILHOM PAITHOHAIEHOM MBIIIICHUH M BIIOCIICICTBAN
3aMEHHUTH €T0 Ha «OKeJlaeMoey (IPUMHUTHUBHOE).

e (CTupaHue TBOPUYECKOW COCTABISIONICH TpakIaHWHA, KOTO-
pBIi IylIoN eAuH cO CBOMM HapoAoM. JlJis JOCTHKEHUS 3TOro, MPOUC-
XOJIUT YHUYTOXKCHHE MOPAIBHBIX IIEHHOCTCH HAIMM, WX IPUHIKCHUE
WJIU 1a5K€ OCYXKJCHHUE.

Bce nepeuncieHHbIe BhIIIE LETHU OKa3bIBAalOT HETATUBHOE BIIUS-
HHUE W HalpaBJ€Hbl Ha pa3pyllieHUEe HapoAHOTOo eauHcTBa. HaponHoe
€IMHCTBO — DTO COCTOSTHHE OOIIECTBAa BHYTPH TOCYJapCTBa, IIPU KOTO-
POM pa3IuyYHbIE COUUATIbHbIE, STHUUECKHUE, PETUTHO3HBIE U UHBIE TPYII-
Nbl TPAXJaH ONIYIIAIOT CBOK MPUHAJIEKHOCTh K €AUHOMY LIEJIOMY,
pa3aeNsoT 00IUe UHTEPECHl U IICHHOCTH, OHU TOTOBBI B3aUMO/ICHCTBO-
BaTh W COTPYAHHWYATHh IS JTOCTIDKEHHS KaKHX-THOO oOmuX Iiene.
HapogHoe equHCTBO BBICTYMaeT rapaHTOM CTaOMJIBHOCTH W TIPOIIBETA-
HUS CTPaHBI, CIIOCOOCTBYET Pa3BUTHIO TPAXKIAHCKOTO OOIIECTBA U TOCY-
JApPCTBEHHOCTH.

WNHbopmanmorHble yTpo3sl MOXKHO Pa3felUTh Ha BHYTPEHHUE
(TO ecTh yrpo3a HapOJHOMY EIWHCTBY MCXOJMUT U3HYTPHU TOCYAapCTBA)
Y BHelTHuE (Yyrpo3a UCXOJIUT OT JPYTUX roCyAapCTB).

BHyTpeHHUE: pacpoCTpaHEHUE HENOCTOBEPHBIX WM HAMEPEH-
HO HCKOKEHHBIX CBEJCHHIA, KOTOPbIE MOTYT HAHECTH YIIEpO HaIuo-
HaJBHBIM WHTEpecaM Poccuu; mocpecTBeHHOE KauyecTBO MH(OPMAIIUH,
MpeAHa3HAYEHHOW UIsl MacC, B CPABHEHUEM C UACSIMH JIPYTUX CTPaH;
MpEeBpallcHUe MPOTUBONPABHBIX HIECH B JKU3Hb, IYTEM HCIIONb30BAHUS
Pa3IUYHBIX MHCTPYMEHTOB HH()OPMAIMOHHOTO WM KOMMYHHUKAIIMOH-
HOT'O XapakTepa; yrpo3a Kpaku, paclpOCTPaHEHUS WJIM UCIOJIb30BAHUS
B CBOMX IIEJIIX IEPCOHAIBHBIX JAHHBIX JIOACH; ciaaboe pa3BUTHE Tpa-
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BOBOH KYJIBTYpHI T'Pa’kAaH, a TaK jke MX 0€30MacHOIo M0Jb30BAHUS CO-
BPEMEHHBIMH HH()OPMAITIOHHBIMH TEXHOJIOTHAMH.

BHemnune: 1oOMHUHUPOBaHKE U 3aXBaT MUPOBOIO MH(POPMALIMOH-
HOTO TPOCTPAHCTBA BEAYIIMMH 3apyOCKHBIMH CTpaHaMH; MOIaJaHue
PBIHKOB ¢ pa3Ho#l nHpopmarmeit (B T.4. B 3HAYNMOKN) K OTHOMY «HTPO-
Ky»; IeHCTBUSI HEIPYKECTBEHHbIX CTpaH (a TaK K€ OpraHu3alMi WM
JINII), HaIpaBJICHHbIE HA UCKOpPEHEHHE MH(OPMAIMOHHBIX HallMOHAIb-
HBIX WHTEepecoB Poccum B 1emnsx GopMupoBaHHs BOKPYT He€ OTpHUIia-
TEJBHOTO BHEUIHEro O0JMKa; KOHQPOHTALUS MEXIY pa3InYHbIMUA HH-
TepecaMy Ha MH()OPMAIMOHHOM I10JIe; OPTaHN3alHsl 1 BEACHUE «BOWH)
(«xnbepBOiH») B MPOCTPAHCTBE HHPOPMALMOHHBIX TEXHOIOTUH.

OnHOI 13 caMbIX PacpOCTpaHEHHBIX HHPOPMAIIMOHHBIX YTPO3
ABISIIOTCS (eHKH, MPUPOAa KOTOPHIX AOBOJBHO mpocta. [lox ¢eiikoBoit
HOBOCTBIO ITOHUMAETCS «MH()OPMAIMOHHBIN BOPOC CHENUaNbHO MOATOo-
TOBJICHHOH MH(OpMAaIMK 3aBeJJOMO TMPOBOKAIIMOHHOW M PE30HAHCHOTO
XapaxkTepay, C IeNbI0 CO3/IaHhe BOKPYT a)KHUOTaKa, OOCYKJICHHS MHU-
Moro mH(opMannoHHOTO moBona [3, c. 40]. deilkoBbEIE HOBOCTU pac-
MPOCTpaHsOTCs Oaroaaps 3pGeKTy 3MOIMOHATIBHOTO 3apaXKeHHs, PU
KOTOPOM Y 4YeJIOBEKa, MOyYHBIIETO HH(OOPMAIHIO BO3HUKAET MOTPEO-
HOCTB TOJIENUTCS ¢ KeM-HUOYy b 3TOH MH(popMauueil, HCTob3ys CoLu-
QJIbHBIE CETH WJIM JINYHbIE KaHAJIbl OOILEHHMS.

B ycnoBusix, koraa uHpopManus JOCTYIIHA B OTPOMHOM pa3HoO-
00pa3uu U KOJIUYECTBE, JIETKO BCTPETUTHCS C HEAOCTOBEPHBIMH JaHHbI-
MH, KOTOPBIE MOTYT OBITh MCIOJB30BaHBI IJISI MAaHUIYJALUH 0O0IIe-
CTBEHHBIM MHEHHEM B 1I€JIIX CBOCH BBITOAbI. ECiM ele HEeCKOIbKO JIET
Hazaja, npobiema (EeHKOBBIX HOBOCTEH MOHUMANOCh KaK HeuTo ao-
CTPaKTHOE, TO CErOJHS BCEMY MHPOBOMY COOOIIECTBY CTANO0 OUYEBUIHO
— 3TO Of]HA U3 KIIIOYEBBIX MIPo0JIeM coBpeMeHHOCTH. JloxkHas nHpopma-
U IPOHUKAET BO BCe cpepbl 0OIIECTBEHHOM KU3HH, B PE3yJIbTaTe Ue-
IO HCKaXarTCs HCTOpUYecKHe (aKTbl, YHHUTOXKAETCA YEJIOBEUECKOE
Hacliene, aTaKyloTCsl TPaJULHOHHBIE AYXOBHO-HPABCTBEHHbIE LIEHHO-
CTH, CTHUPAIOTCSl CEMEWHbIe IIEHHOCTH, HapYIIAeTCsl MEXKYJIbTYPHOE
B3aUMOJICUCTBUE.

CpencTBa MaccoBOH KOMMYHHUKAIIMM CTajld HOCHUThH 3JIEKTPOH-
HBIH XapakTep, W3-3a YEero MPOUCXOAUT IIyOOKOe BIHMSHUE HA HKOHO-
MHUYECKHE, COLMalbHbIE, OOIIECTBEHHBIE W TMOJMTHYECKHE MPOLECCHI.
KonndecTBo HenocToBepHOW MH(pOpMAaLUMU B HHTEPHET-TIPOCTPAHCTBE
pacTeT B T€OMETPUYECKOM NMPOrpeccuy, a CyLIECTBYIOIINE METOIbI Be-
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pUQUKAIIU [IPOCTO HE YCIEBAIOT 32 3THM MOTOKOM. JleauHdopmarus
MOJKET OBITh HCIIONIb30BaHa IS Pa3KUTAaHUS MEXHAIIMOHAIBHBIX KOH-
(bIMKTOB, MPOSBICHUS HEAOBEPHS K BIIACTH WJIH JPYTHM COIUAITEHBIM
rpynmaM, a Takxke s (OpPMHUPOBAaHUS HETAaTUBHBIX CTEPEOTUIIOB U
MpenpaccyakoB. B oTenbHbIX ciyyasx GpeiKun NCTOMB3YIOTCS A MPo-
BOLIMPOBAHUS NAHUKHU, [IPOMAraHabl UAEH SKCTPEMUCTCKON U TEPpOpHU-
CTMYECKOH HampaBlIEHHOCTH, (DAIIMCTKONH WACOJIOTHH, YTO HENOCpea-
CTBEHHO HAIpaBJICHO Ha pa3pyllieHHe TOCYyAapCTB M3HYTPH H TOJPHIB
HapOJHOTO €IMHCTBA

Bcé cymecTBoBaHuE 4YenoBEUECTBA PA3NIMYHBIE TOCYAapCTBa
00pPOIJIUCH IPYT C APYTOM JUISL JOCTHKEHHS MUPOBOTO IIPEBOCXOACTBA, U
Halre Bpems — He uckirodeHue. B takux peamusx CMU 1 xomMmMmyHHKa-
IIMOHHBIE WHCTPYMEHTHI HCIOIB3YIOTCS ISl TOTO, YTOOBI MHIUBUIY-
aJbHO WJIK MACCOBO BIIMSATH HA MUPOBO33PEHUE JIIOACH. A 3TO HE MOTJIO
HE HAJIO)KUTh HETAaTHUBHBIM OTIEYATOK HA MEXKIyHAPOIHBIC OTHOIICHHUS
MeXay crpaHamu. [1o3ToMy B MpakTHKE W BO3HUKIA TaKHE TOHSTHA,
KaK «uH(pOpMAIOHHAs BOWHAY», «MH(DOpPMANMOHHAS yrpo3a» u 1p. B
CBOIO OYepellb, peaau3als dTUX MOHATHH BO BCEHMl MX «Kpace» 3aya-
CTYI0O MPHUBOJUT K TOMY, YTO B TOCYAApCTBE HAYMHAIOTCS BOJHEHHS
rpax;aH, pe30HaHC B 00IIecTBe, cO3MaéTCs 00pa3 pacXoXKIACHUS peallb-
HOCTH C JEHCTBUTEIHHOCTHIO. DJTO 3aYacTyl0 CILIAHHMPOBAHO, YTOOBI
MOBJIMATH Ha 0€30MacHOCTh TOCYJapcTBa M YHHYTOXXUTh €r0 U3HYTPH.
[Tpumepom MoxeT OBITH Tparmdeckas cutyarus B «Kpokyc-cutu xod-
Je», a TOYHEE, JIOAU, KOTOPhIE B COLMAJIBHBIX CETSIX B KOMMEHTapHsIX
MOJT 3aMUCAMHU 00 TOM TEpPaKTe CTAJHU IHCATh, YTO, SKOOBI, BIACTH Ha
caMOM Jiejle He MoiiMalii TeppOpHCTOB, @ BMECTO HUX TpakJaHaM BBI-
JIATA CIeTHaIbHO MOJ00paHHBIX rpakaad Tamkukuctana. OIHU TIOIU
BKUHYJIU 3Ty «yTKY», Ipyrue MPpUHSIIM €€ Ha Bepy U IOHECIU B MacCChl.
D10 BCE OBUIO CILUIAHMPOBAHO 3aTEM, YTOOBI MOBJIUATH Ha OOIIECTBO,
BBI3BAaTh Y HETO THEB M HEJOBOJBLCTBO Pa0OTOHl BiacTed, a MOTOMY,
BO3MOXKHO, M OECIIOpSIKH, BOCCTaHHUS, CBEP)KEHUE JCHCTBYIOMIEH BIa-
CTH.

Coenunénnple ltatel AMepukn B koHLe XX B. OKa3bIBaJId
CBOE MOLIHOE BIUsHUE HAa EBpOIly, BCIEACTBUE YEro HAPOAHOE €IHH-
ctBo Poccuiickoit denepanuu cTano oAHOW W3 mened ux nHpopMalu-
OHHOM aTakd. Ho HeNb3sl HOMyCTUTH TOTO, YTOOBI HAPOAHOE E€IHUHCTBO
[ajgo NOJ MX HATUCKOM, IIOCKOJIBKY OHO BBICTYHA€T B KaYECTBE BHYT-
pPEHHUX OCHOBaHWH HarMoHaIRHOW Oe3omacHocTH Poccun. Kpome Poc-
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cuiickoir Denepanmnu 0OBEKTOM araku crtayna PecmyOnmka bemapycs,
KOTOpasl SIBISICTCS CTPATETHUSCKUM COI03HUKOM Poccun [4, ¢. 244].

[lony4yenue u pacnpoctpaneHue (eikoBoil nHPOpMALUH Yale
BCETO COIPOBOXKAAETCA PA3IMYHBIMM BHIAMH aTakK, B3JIOMOB, yTEUeK
TaHHBIX, (UIIMHTOBBIX aTakK, PaclpOCTPaHEHHWEM BPEJOHOCHOTO IIPO-
rpaMMHOTO OOecIieueHnsI W APYTUX ACHCTBUM, HANpPaBICHHBIX Ha He-
CaHKIIMOHWPOBAHHBIM JOCTYN K TOCYAapCTBEHHO Ba)KHOW MH(OpManun
i e€ uckaxenue. CUTyanuio ycyryoiseT akTUBHOE pa3BUTHE MCKYC-
CTBEHHOI'0 HMHTEIJUIEKTa, CIIOCOOHOTO IITaMIIOBATh (DEHKOBBIE TEKCTHI,
n3o0paxenuss u Buzaeo. Ilo maenuto ananutukoB «k 2030 r. go 90%
BCEro OHJIAH-KOHTEHTa OyJeT CO3/1aBaTh MCKYCCTBEHHBIH MHTEIUIEKT»
[5].

OeiikoBas HHPOPMALIUS MOXKET PAaCIPOCTPAHSITCS Pa3THYHBIMU
crnoco0aMH, B TOM YHUCJIE C TOMOILBIO MHTEPHET-TPOJUTNHTa, KHOepOyI-
JIuHTa, 00TOB, KMOOPIroB, TMOPHUIHBIX aKKayHTOB, AurndeikoB. B kaude-
CTBE IpUMepa MHTEPHET-TPOJUIMHIAa MOXHO PAacCMOTPETh T€PMaHCKOE
UHTEpHET-coobmecTBo Reconquista Germanica, HaCUUTHIBAIOIIEE OKO-
70 10 TeIC. yenoBek [6, ¢.163]. OHO OpraHW30BaHO B COOTBETCTBUH CO
CTPOTOil BOEHHOW MEPApXHH, YTO HAIILIO OTPAXKEHUE B SA3BIKE TPOJUIEH,
rze HabJI0AAaeTCs] CMEIICHNE BOCHHBIX TEPMHUHOB C JIEKCUKOW KOMIIBIO-
TepHBIX urp. JaHHOe cooOuiecTBO, BAOXHOBICHHOE HAIMOHAIMCTHYE-
CKUMU UJACSIMH, 3aHUMAETCSl 3allyTHBAHUEM U PACIPOCTPaHCHHEM JIOK-
Ho# mHpopmarmu B Facebook u Twitter. C menbio pa3o0muTh Jroaei
Ha CBOMX M 4y)KHX OHM JOJDKHBI IEPEXBATUTH X31ITer B Twitter y neBbIX
cuI, s 4ero Obiia BhIpaboTaH alropuTM JeiicTBuil. J1oroBOpHBIIUCEH
Ha OIPENEIICHHOS BPEMsi, YIaCTHUKH COOOIIECTBA MyOIMKYIOT TBUTHI C
OIHUM U TE€M € X3IITErOM, YTO IO3BOJIIET TOOUTHCA MPEUMYILECTBA.
[IponBuHyTHIE TPOITH (HECKOIBKO YENIOBEK) CO3MAIOT (PeHKOBBIE aKKa-
YHTBI, aKKayHTHI C IpDYTHM COZAEp)KaHHEM, B HY)KHOE BpeMsi BOpachIBast
B UHTEPHET-IIPOCTPAHCTBO HYKHBIM X3IITET.

B Takux ycioBHSX HM OHO TOCYAapCTBO HE MOXET 000HTHCH
0e3 KOMIUIEKCHOM CHCTEMBI 3aIUTHl CBOeH MH(POPMALMOHHOK Oe3ormac-
Hoctu. B Crparterun HanmoHanbHO# Ge3omacHoctr Poccuiickoit ®ene-
pamuu ompeseNieHsl 3anaun sl obecriedeHnss HHGOOPMAIMOHHON 0e3-
omacHOCTH: (OopMHpOBaHHE 0e30macHON cpeasl 000poTa TOCTOBEPHOM
WHPOPMALIUK, TOBBIIICHNE 3aIUIICHHOCTH MH()OpMAMOHHOW UH]pa-
cTpykTypsl Poccuiickoit denepanuil 1 yCTOMYMUBOCTH €€ (HYHKITMOHH-
pOBaHUs; pa3BUTHE CHJI M CPEACTB MH(POPMAIIMOHHOTO IIPOTHBOOOP-

191



CTBa; TNPOTHBOJICHCTBHE HCIOJIH30BAHUIO HWH(POPMAIIMOHHOW WH(Dpa-
cTpykTypbl Poccuiickoit denepaiiiu 3KCTPEMUCTCKUMHU U TEPPOPUCTH-
YECKHMHU OpTaHU3aLMsIMU, CIICHUAIBHBIMU CITY>KOaMH M TIPOTIaraHaNCT-
CKUMH CTPYKTYpPaMH HHOCTPAHHBIX T'OCYAApCTB Ul OCYILECTBIICHHMS
JNECTPYKTHBHOTO MH()OPMAITMOHHOTO BO3ACHCTBUSA HA TPAXKIAH U 00IIIe-
CTBO; pa3BUTHE B3aMMOJICHCTBUSI OPTaHOB MyOJIMYHOW BJIACTH, HHCTH-
TYTOB TPa)KAAHCKOTO OOLIeCTBA M OpPraHM3aluil IPH OCYLICCTBICHUH
NESTeILHOCTH B 00JIACTH OOecIieYeHuss HHPOPMAIIMOHHON 0e30macHo-
ctu Poccmiickoit denepanmm [7].

Bospacratomass 3HaunMOCTb HMH(OPMAIMOHHBIX TEXHOJIOTUI
TpeOyeT mepeBosa Mep IO MPECcCeueHHUI0 OCYLIECTBICHUS MH(pOpMaLu-
OHHBIX YIp0O3 HallMOHAILHOW 0E30MacHOCTH B YHCJIO OJHOTO W3 MPHO-
PHUTETHBIX HaNpaBJICHUHA COBPEMEHHOH IMOJMTHKH HAIlMOHAJIBHOH Oe3-
OMAacHOCTH. JTO BKIIOYAET Pa3paboTKy M BHeIpeHue 3()(EeKTUBHBIX
CTpaTernii ¥ MEXaHU3MOB 3alllUThl MH(POPMALIUHK, YKPEIUICHHE HUH(OP-
MAaIMOHHOM 0e30MacHOCTH, a TaKKe IMOBBIIICHHE YPOBHS OCBEJOMIICH-
HOCTH ¥ TIOJITOTOBKH TpaxknaH B o0nacTh MH(OPMAIMOHHONW Oe3oriac-
HOCTH.

B nensx oGecrieuenuss nHGOPMAIIMOHHOW 0€30MAaCHOCTH HEOO-
XOJIUMO TIOBBIIIATH MEIHOTPAMOTHOCTh HACENIeHHs, Pa3BUBATh KPHUTH-
YECKO€ MBIIUICHHE TPaXJaH, YUUTh MX aHAIM3UPOBATH U «PUIBTPO-
BaTh» WHPOPMAIIUIO, pa30HpaThcsi B TOM, YTO UCTUHA, a YTO Ae3UH(Op-
Mmarusi. KpoMe Toro, 3HaunMo 00ecriednBaTh OTKPBITBIA JOCTYI K JIO-
CTOBEepHON MH()OPMAlMK U CO37aBaTh YCJIOBHS JJISi CBOOOIHOTO B3aW-
MO}Z[CfICTBPISI MCXKAY Pas3sIMdYHbIMA COUUAJIBHBIMU I'PYIIIIaAMU.

Tak xe, He0OX0AUMO pa3paboTaTh MEPhl OTBETCTBEHHOCTHU IS
TpaxaaH, KOTOpPBIE CO3JA0T TOCYAapCTBY MH(OPMAIMOHHBIE YTPO3BI.
BaxxHo oTrpaHMYMBaTH YMBICET OT HEOCTOPOKHOCTH, TOTOMY YTO BBE-
JIEHHE APAKOHOBCKHX MEp 3a TO, YTO YEJIOBEK «I10 TIIyTIOCTH» PaccKasal
nH(GOPMAITUIO, HOCSIIYIO HENPaBIWBBIA XapaKTep, TOKE HE €CTh XOPO-
mo. K mpumepy, 3a yMBIIINIEHHOE pPacCHpOCTPAaHEHHE HEIOCTOBEPHOM
WHPOPMALUK O COOBITHSIX U (haKkTax, UMEIOLINX 3HaUYeHHe Il Oe301ac-
HOCTH TOCY/AapCTBa, CIEAYET BBECTH YTOJIOBHYIO OTBETCTBEHHOCTD, a 32
«HEOCTOPOKHOCTHY aIMUHUCTPATUBHYIO.

Takum oOpa3oM, mHGOpMANMOHHAS Yrpo3a HAPOAHOMY €IUH-
ctBy Poccuu sBisieTcst akTyaabHOW M BaXKHOH MpoOiieMoit, Tpebyromeit
BHHMMAaHUS U JIEUCTBUI CO CTOPOHBI TOCYapCTBa, OOIIECTBA U KaXKI0TO
OTIIEIBHOTO TPAKIAHIHA.
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Kyscnee Kupunn Heanosuu™

CIIPABEI/TUBOCTH KAK PYKOBOISAIIAT
IPUHIIATL TIPABA

B cratee momHMMaeTcs mpobiieMa OIpENeNeHusT COAEpKaHHUS
MOHSTHS CIIPABEAJIMBOCTh B MpaBe. AHATU3UPYETCS COACpKaHHUE, KpH-
TEPUH U CYIIHOCTh CIpaBeIUBOCTH. ONpeenstoTcss OCHOBHbIE (POPMBI
B3aMIMOJICHCTBYS U MIPOHUKHOBEHUS CIPaBEJIMBOCTH B mpaBo. [Ipuse-
JIEHbl TIPUMEPbl HOPMBI 3aKOHOAATeNbcTBa Poccuiickoit ®enepaiuu
B3aMIMOJICHCTBYIOIINE C TIOHSATHEM CIIPABEITHBOCTH.

Knrouegvie cnoea: CrnpaBeauBOCTh, KPUTEPUH, MPABO, 3aKOH,
HOpMa, CyIe0HOE YCMOTpPEHHE.

JUSTICE AS A GUIDING PRINCIPLE OF LAW

The article raises the problem of defining the content of the
concept of justice in law. The content, criteria and essence of justice are
analyzed. The main forms of interaction and penetration of justice into
law are determined. Examples of the norms of the legislation of the
Russian Federation interacting with the concept of justice are given.

Key words: Justice, criteria, law, law, norm, judicial discretion.

B pamkax cylecTBYIOILEr0 Hay4dHOIo KOHCEHCyca IpaBO BOC-
MPUHUMAETCS] KaK (YHKIMOHAIBHBIH MHCTPYMEHT PEryJINpOBaHHS 00-
IIECTBEHHBIX OTHOIIEHUH, HEKOTOPHIA (OpPMAIM30BaHHBIA CBOJ TIpa-
Bwi. Ho mpu 3TOM, mpaBo He MCUEpIBIBaeTCs Cyry0o (hopMalibHBIMH
HOpMaMH, UMEIOLIMMH MaTepualibHoe 3akperienue. Ilonq nmonstue npa-
Ba IONAJAal0T HEKOTOPbIE MCTOPHUYECKH CIIOKUBIIHECS B KaXIOW OT-
JeNTbHON OTpaciy 0ObIYau pa3pelieHns IOPUINIECKH 3HAYUMBIX BOIIPO-
COB, a B 00J1aCTH PUMEHEHHS TIpaBa KOHKPETHOE UCTOJIKOBAaHHE MpaBa
CyIbeH WM NPUMEHEHHE TaKOI0 MHCTPYMEHTA KaK CyAEHCKOE YCMOT-

* Ky:xiaes Kupuin HBanoBu4Y, acnupaHT Kadeapbl KOHCTHUTYLHOHHOTO IpaBa H
Teopun  mpaBa  Opuandeckoro - HMHCTUTYyTa  MIPKYTCKOTO  TOCYIapCTBEHHOTO
yuusepcutera (r. Upkyrck, Poceust). Kuzhlev Kirill Ivanovich graduate student of the
Department of Constitutional Law and Legal Theory of the Law Institute of Irkutsk
State University, (Irkutsk, Russia).
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pEeHHE — YHUKAJIbHOI'O IIPaBOBOTO MHCTpyMeHTa. U cyliecTBOBaHuUE TOA
OTHUM O0O0OIIAIONTUM HA3BaHHEM «IIpaBay», OOJIBIIOTO TIEPEUHS pa3-
JUYHBIX TI0 CBOEMY COICP)KaHUIO IOPUAMYECKHX (PEHOMEHOB MOXKET
MOPOXAATh HEONPEIEIEHHOCTD, PA3HOUTEHUS U OLTHOKY B IPUMEHEHUH
paBoBbIX HOpM. IloTOMy cyliecTByeT IIMpPOKMH 1O OXBaTy 3ajad U
BOIIPOCOB MHCTHUTYT NPUHLUIIOB IIPaBa, KOTOPbIE CO3/IAI0T €IUHbII BEK-
TOp npaBonpuMeHeHus. [IpuHIuNBI MpaBa, Kak U3BECTHO, 3TO HEKOTO-
pBIe PYKOBOIAIINE Havaja, UCIOJIb3yEeMbIE B CTAAMSIX M CO3IAAHUA Tpa-
BOBBIX HOPM WM HX NpUMeHEHHA. [IpHHIMIBI TpaBa, MO3BOJSIOT BhIpa-
3UTh WIH JaTh HEKOTOPOE yKa3aHHUE, HAIIPABIEHNE [l TOUCKA PEILICHUS
IOPUIIMYECKH 3HAYMMOTO BOIMpOCa COOOpa3HO AyXy 3aKOHa, IapoOBOH
JIOKTPHHE, IPAaBOBOMY (HOKYCY.

I'anc Kenb3en, kpynHeimmuii ropuct 20 Beka, B paMKax CO3JaH-
HOW MM LIKOJBl HOPMAaTHBH3Ma TOBOPHJ O CYILECTBOBAaHMM HE BbIpa-
KCHHOW M He (OpMaM30BaHHOM, YHUBEPCATLHONH «OCHOBHONH HOPMBD).
Ecnu npencraBnsaTh cebe CTPYKTYpY NPAaBOBOI CUCTEMBI Kak MAPaMUY,
TO OCHOBHas HOpMa, OyIeT HEKOH BEpIIMHOH, CyNep-IPUHLUIIOM, IO
OTHOIIEHHIO K KOTOPOM, BCE MpOUYre MPUHIIMIIBI ITpaBa OyayT 3aHUMATh
HUCXOJIIEE MOJIOKEHUE, 32 HUMHU OyIyT MATH HOPMBI TIpaBa U MpOYHUe
3JIEMEHTHI [4].

[IpenmeroMm uccienoBaHuUs JAaHHOW CTaThbu SABJSIETCS ONpere-
JICHHBIN MPUHLHKII [IpaBa — 3TO MPUHIIUI cTIpaBeAIuBocTU. CreayeT mo-
HUMATh, YTO CIIPaBEUIMBOCTh B MPaBe MMEET OOJBLIYI0 BAPHATUBHOCTD
npuMmenenus. CrpaBeIMBOCT HAXOAWT CBOE NPUMEHEHHE B Pa3iivy-
HBIX OTpacisfxX IMpaBa Kak CBOMCTBO IPAaBOBBIX HOPM, KaK OIEHKa pe-
3yJlbTaTOB IPUMEHEHUs IIpaBa, MHOTJAa Kak KpuTepuil mpasa. B nannom
ClIydae CHpaBeAIMBOCTb — IIOHUMAETCS KaK KauecTBO MPaBa, OTpakaro-
11ee COOTBETCTBUE HOPMBI IIPaBa, MPEACTaBICHUSIM 00IIeCTBa O COAep-
JKaHWU CIIPAaBEJIMBOCTH. B TaHHOM cityuae He OyAeT MpenoCTaBIIsAThCS
WCUEPIIBIBAIOLIETO COAEP)KaHUA KAaueCTB M CBOMCTB CIIPAaBEIJINBOCTH.
DT0 HEOOXOAUMO ISl TOTO YTOOBI M30€X)aTh KOHKPETHOTO aKCHOJIOTH-
YecKOro, T.€. ILEHHOCTHOI'O HAIlOJIHEHUS CIpPaBEIMBOCTH, TaK Kak
CIIPaBEIMBOCTh, C TOYKU 3pEHUS PEATUCTUUECKOTO MOAX0/1a, HE UMEET
CTpOroro (PUKCHPOBAHHOTO COIEP)KAaHHs, a KOHTEKCTyaJlbHa B CBOEM
OTHOIIEHWU K OOIECTBEHHOMY KOHCeHcycy. [loatomy, mist ompenene-
HUS CTIPaBEAJIMBOCTH C MO3ULMHN HENPEAB3SITOCTH, CIEAYET TOBOPUTH O
HOPUHATOM (aKTHYECKH, COOOpa3sHOM KOHTEKCTY IPUMEHEHUs IpaBa, a
HE JOPKHOM BOCHIPHSITHHN CIPAaBEAJUBOCTH. 3ajada AEHCTBUTENBHO Ka-

195



YECTBEHHOT0, C HAyYHOM TOUKU 3pPEHHUs, UCCIIEOBAHUS COCTOUT B BbI-
paboTKe yHUBEpCAIbHBIX IPUHIUIIOB, HOJOOHBIX JOTHYECKUM 3aKOHAM.
Tarxoke HEOOXOOUMO pa3JeisATh WCCIEAOBAHMS NMPABOBOM CHCTEMBI Ha
B3aMMOCBSI3b CO CIIPaBEAIUBOCTBIO C CTPYKTYPHOU U C COAEPKATEIBHON
TOUKHU 3peHus. Pa3nenss ciyyau, B KOTOPbIX Mbl TOBOPUM O CIIPAaBEIU-
BOCTU OIPEAEICHHOW HOPMBbI B KOHTEKCTE OIIPEJEICHHONW IapaJnurMsl
CIPaBEJIMBOCTH, UM MBI TOBOPUM O CTPYKTYpHOM OTHOLIEHHMH CIIpa-
BE/UTMBOCTH KaK TPHUHIINIIA, YCIOBUS WM KadecTBa IMpaBa M JF000it
HOpMBIL. [lpmberas k J000OMY HMCCIIEIOBAHWUIO M TIOMBITKAM OIEHUTH
CTEIeHb CIIPABEAIMBOCTH CHCTEMBI HEOOXOANMO TOBOPHUTE O TOM, KaKHe
YTBEP)KICHUSI O MOPAJBbHOM (PaKTe Mbl IPU3HAEM NPEABAPUTENBHO HC-
TUHHBIMU, TO €CTb T'OBOPHUTH O HPABCTBCHHBLIX aKCHMOMAaX M3 KOTOPBIX
HCXOIUT YYEHBIH, €CIM CTaBUM LI€Ib WCCIECIOBAaHUS CIPABENIMBOCTH
KOHKPETHOH HOpMBI. B nmanHO# paboTe, KOHKPETHO-COIEpKaTeIbHOE
HAIOJIHCHHUE HOPM CHPaBCAJIMBOCTH, BOCIHPHUHUMACTCA KAaK HEUYTO HE-
YCTaHOBJICHHOE U CaM{ T€ HPAaBCTBEHHBIE aKCHOMBI, KOTOPBIMHU MBI Y-
KOBOJCTBYEMCS NPH ONpPEIesICHUH CIIPABEIJIMBOCTH IOPUINYECKH 3HA-
YUMOTo JeicTBUA OyayT MpenMeToM ycTaHoBieHus. Mcxons u3 toro
KaKoe MECTO 3aHHMMAaeT CIIPaBEeJIUBOCTD B Pa3IMYHBIX OTPACIAX IMpaBa
1 Kakue (GOpMyIHPOBKU MCHOJb3YIOTCS, HEKOTOPbIE HPABCTBEHHBIE aK-
CHOMBI 3aKOHOJATENsI Oy YT PEKOHCTPYHPOBAHBI.

Bce mpuHIUMIBI IpaBa pa3aeisoTcs Mo cdepe 0XBaThIBACMBIX
oTpacieil 1 HHCTUTYTOB Ha TPH OCHOBHBIX THIA: OOIIECNIPABOBBIC MPUH-
LUIIBI, MEXOTpacieBble u OTpacieBble MPUHLIMIIBL.
He CYHICCTBYET GI[HHOﬁ IMMO3NIMKY MOHUMAaHUA NPHUHIUIIA CIIPaBECAJINBO-
CTH M e€ MecTa B 3TOM TUmonoruu. CrpaBeauBOCTh MOHUMAIOT KaK
obmenpasoBoii npuanuIl (O.M. L{piOyneBckas); Kak CHennaabHO IOpH-
nmuaeckuit npuHmn (M.H. MapueHko); kak oTAeIpHOE CBOMCTBO MpaBa
(JLA. Mopo3oBa); kak ¥ MPHUHIUI U CBOMCTBO mpaBa (A.M. DxumMoB).
Kaxnplii M3 yka3aHHBIX aclEKTOB CIPaBEAJIMBOCTH HMEET NPaBO Ha
CYLIECTBOBAHHUE, U MEXKAY HUMHU HET SIBHBIX MPOTHBOpeunii. Bce BMecTe
OHU CBHUACTCILCTBYIOT O CJIOXHOCTU U MHOTOINVIAHOBOCTU TIIOHATUSA
CIIpaBeTMBOCTH B cpepe mpara [12, c.55].

Hawnbonee o4eBHIHOW OTpacibio, IEMOHCTPUPYIOIIEH TECHYIO
CBA3b CIPABEAJIMBOCTH U IOPUANYECKON MPAKTHKH, ABIAETCS OTPACib
yroJioBHOTO mpasa. [IpyHIMT clipaBeAIMBOCTH B YTOJIOBHOM 3aKOHO/a-
TEeJbCTBE 3aKpernsieTcs: HenocpeacTBeHHO. Ctates YronoBHoro Konek-
ca Poccuiickoit @enepannu umenyemast «lIpuHuun cripaBeyinBoCT» U
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3aKpeIuIsieT, 9TO B paMKaxX YroJOBHOTO Ipoliecca K TpeOOBaHUAM CIpa-
BEJUTMBOCTH OTHOCSITCA COOTBETCTBHE HAKa3aHHA CTENEHH OOIIECTBEH-
HOW OITaCHOCTH, 0OCTOATENHCTBAM JISSHUS U TUYHOCTH BUHOBHOTO. [l0-
MHMO 3TOT'O HUKTO HE MOET HECTU OJIHO M TO K€ HaKa3aHUE JTBAXKIbI
[6, cT.6]. TanHast HOpMa, COBMECTHO C pa3bsCHEHHEM BepXOBHOTO cyaa
OUYepYMBaET TPAHMIBI B paMKaX, KOTOPBIX HEOOXOJMMO MPUMEHSTH
NPUHIUI CIPaBeATUBOCTH. BMmecTe ¢ TeMm, cyliecTBOBaHHE TaKOW HOpP-
MBI TIO3BOJISIET JIEIaTh HEKOTOPHIE BHIBOJIBI O CONCPYKAHUH U TOHUMaHUN
MOPAJIBHOTO OKpaca CHpPaBEIIUBOCTH MPABOIPUMEHUTEIIEM U 3aKOHO-
nateneMm. B IlocranoBnenun Ne58 4yeTko roBOpUTCA: «CIPABEAIUBOCTh
HaKa3aHMs 3aKI0YAeTCsS B €r0 COOTBETCTBUU XapaKTepy U CTENEeHH 00-
IICCTBEHHOM OINMACHOCTH MPECTYIICHHsI, 00CTOATECIILCTBAM €r'0 COBEp-
LIEHUSI U JIMYHOCTH BUHOBHOTO» [9]. Mcxond u3 3TOro, MOKHO T'OBO-
PUTh, YTO CHPABEAJIUBOCTb, BO-TIEPBBIX 3aKIIOYACTCS B HEKOTOPOH CO-
Pa3MEpPHOCTH U MPOTIOPITUOHATILHOCTH JSSHUS U HaKa3aH; BO-BTOPBIX
YYHUTHIBAET OCOOCHHOCTH KaXJOrO0 4YEJIOBEKA M €ro JUYHOCTH, B-
TPEThHX, CIPABEIINBOCTh BOCCTAHABIMBAETCS TIOCIIEC PAaHEE BBHIHECEH-
HOTO W TMPUMEHEHHOTO HAKa3aHWs, MCKJIIOYasl MOBTOPHOE HaKa3zaHWe
BUHOBHOrO. IIpu 3TOM He JA€Tcsi MCUEPIBIBAIOLIETO ONPEACICHUS U
Beca KaXKJIOMY OOCTOSITENIbCTBY, KOTOPOE HAUICKHUT yUECTh MPH MOCTa-
HOBJICHWUH TIPUTOBOPA. DTO OCTABIISAET ONPECIIEHHYI0 CBOOOTY ISl BBI-
HECEHHUS CYIhEN peleHus, a 3HAUUT CBOOOAY IS €ro JWYHOM MHTEp-
MpeTanuy MPOTOPIHOHAIFHOCTH B COPAa3MEPHOCTH, a TaK K€ OCTallb-
HBIX YepT CTPaBEITUBOCTU. B TO e BpeMs 3TO yCTpaHsSeT MIUPOTY JeH-
CTBHI JJIsl TIPENOTBpAICHUs] TIPOU3BONIa CyAcOHOH BiacTh. JlaBaemas
CyIbell OlLlEHKAa COpPa3MEPHOCTH, B BBIHOCUMOM CYACOHOM pEIICHUH,
OTpaHHYEeHHA mpeaenamMu 3akoHa. CKIIaABIBAIONIYIOCS CHTYaIHI0 MOX-
HO CPaBHHTH C TEOpHEH MUHUMYMa HPAaBCTBEHHOTO COJEpPXaHUS MpaBa
B.C. ConoBbeBa, HO oOpatieHHOMN B Jpyryto ctopony [11, ¢.33]. B or-
muann oT npeactaBneHus Bi. C. ComoBheBa, MUHUIMYM HPaBCTBEHHO-
CTH Pa3BOPAYMBAETCS HE B CTOPOHY MOTEHIIMANBHBIX HAPYIIUTEIeH MH-
HUMAJIBHBIX MOPAJIbHBIX TPEOOBaHUI O0IIECTBA, & B CTOPOHY MPUMEHU-
TEJS TpaBa, B CTOPOHY CYyIbH, TJIC €ro PEIICHUE OTPaHUYCHHO (op-
MaJbHO 3aKperieHHBIM Ha0OpOM BapHaHTOB PEUICHUN 1O Aey, YTOOBI
n30exaTh MPOU3BOIIA.

YTronoOBHBIM KOJAEKCOM 3aKPEIUIIETCS 1IeNIb «BOCCTAHOBIICHHUS CO-
[IMATBLHON CIIPaBEUTMBOCTH» TPH NPUMEHEHUN HakaszaHws [6, cT.43].
JlanHast HOpMa 3aKperuIsieT CIPaBeIMBOCTh, a TOYHEE TaAKOW € TIO/IBU
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KaK COLMalbHAs CIPABEIJIMBOCTH OTPACIEBBIM MPUHIUIIOM pHUMEHe-
Hus HakazaHus. OMHO3HAYHO MOXHO TOBOPHTbH, YTO 3aKOH NPHU3HAET
CYIIECTBOBAHUE TAKOT'O OOIIECTBEHHOTO Oyiara Kak «COIMalibHas CIipa-
BEJUTMBOCTH», HO PA3BEPHYTOTO OIpeAcicHus He NaéT. PykoBoACTBYsICH
MMEIOUTIMHUCS TIOJOXKESHUSAMHA MOXKHO 3aKJII0YaTh O TOM, YTO COIHAIIb-
Hasl CIPaBEIMBOCTh OOJAJAeT TEMH K€ CBOWCTBAMH 4YTO M TIOHSTHE
CIIpaBeJIMBOCTH, UCIOJb3yeMOe B cTaThe 6, YromosHoro Konekca co-
LKabHas CIPABEAJIUBOCTD CYIIECTBYET, €€ MOYKHO HApYIIUTh U MOYKHO
BOCCTAaHOBHUTL. YUHTHIBAs, 9TO 3aKOHOAATENh 000cabIMBaeTCs UCIPaB-
JICHUE OCYXKJCHHOTO U MPEIYyTPEXIeHIUE HOBBIX MPECTYIUICHUH, MOKHO
YTBEPXAaTh, YTO COIMANIbHAS CIPABEAJIMBOCTh HE CBOJUTCS K STHUM
JBYM 1essiM. M3 3TOro MOXKHO clieflaTh BBIBOJ, YTO COLIMAJIbHAs Cripa-
BEJUTMBOCTh WUMEETCSI BBUAY KaK HEKOTOPOE KavyecTBO, MPHUCYIIee Mmpa-
BOBBIM M 3aKOHHBIM OOIIECTBEHHBIM OTHOIICHHAM. J[aHHOE KayecTBO
WIM JIaXKe COCTOSHHUE OOINECTBa, SIBJISCTCSA IUIACTUYHBIM, TaK Kak J0-
MyCKaeT BO3MOXKHOCTh BOCCTAHOBJICHHUS CIPAaBEJIMBOCTH, MPH OTCYT-
CTBHUH TOJIHOM MISHTHYHOCTH CHTYallHMX A0 M TOCIIe HapyIIeHUs M3Ha-
YaJIbHOTO COIMAJILHO CITPABEIJIMBOIO COCTOSIHMSL. M3 TOro Kakue BUIBI
HaKa3aHUS MOTYT OBITH IMPEIyCMOTPEHbI MOXHO TOHSTH YTO BOCCTa-
HOBJICHHE HE CBOAWTCA M K IMPOCTOI MaTepUaNIbHON KOMIIEHCAIUU. DTO
K€ HE 3HAYUT, YTO CIIPABEUIMBOCTh HE HMCIIONB3YEeT WM MCKITIOYaeT eg.
B kOoHEYHOM cCueTe, BOCCTAHOBJICHUE COIMAILHOW CIPABEIIMBOCTH U
OTCYTCTBUE YETKUX KPUTEPUEB OMPEEISIONUX €€ CO3/1aeT CYIIEeCTBEH-
HBI MPOOET B BO3MOXKHOCTH JOCTH)KEHHUS €€ U COOTBETCTBEHHO YCTa-
HOBJICHHS KauecTBa dP(PEKTUBHOCTH HAKa3aHUSI.

B T0 ke BpeMs cyliecTBYIOT TpeOOBaHUs, PEAbSBIIEMbIC K CY-
neOHOMY TIpUTOBOPY YTOJOBHO-TIponieccyansHbiM Komekcom Poccuii-
ckoit denepanyn, KOTOPHIE TaK K€ BKIFOYAIOT TPEOOBAaHUS CIIPaBEIITH-
BOCTH K BBIHOCMMOMY PCIICHMHIO. «HpI/II‘OBOp MMPU3HACTCA 3aKOHHBIM,
00OCHOBaHHBIM M CIIPABEIMBBIM, €CIH OH IMOCTAHOBIEH B COOTBET-
CTBUH C TpeOoBaHMAMHU HacTosAmero Komekca M OCHOBaH Ha TPaBUIIb-
HOM IIPUMEHEHUH YroJIOBHOTO 3aKoHa» [7, cT. 297]. KaxeTtcs, 4yro 3Ha-
YCHHME BCEX TPEX XapaKTEPUCTUK IMPUTOBOPa — 00OCHOBAHHOCTh, 3aKOH-
HOCTh W CITPABETMBOCTH CBOJATCS K MPOCTOMY TIOCTAHOBJICHHIO B CO-
otBetcTBUU ¢ Konmekcom, T.e. 3akonoM. Ho, u3 cymectBytromero Ilocra-
HOBJICHUSI Ne 55 MOXHO MOHSTH, YTO ATO HE MCUCPIILIBAIOIICE YCIOBUE,
a OJTHO U3 HEOOXOTUMBIX YCIIOBUH: «... IPUTOBOP MOXET OBITH MIPU3HAH
3aKOHHBIM TOJIBKO B TOM CJIy4ae, €CJIH OH IIOCTAHOBJIEH I10 Pe3yJIbTaTaM
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CIpaBeIUBOTO CcynebHOTO pazbuparenberBay [10, m1]. Oto He maér
OTBETa O TOM, KaKO€ k€ KOHEUHOE pelIeHne OyAeT CUMTaThCs CIIpaBe]l-
JIUBBIM, 0OOCHOBaHHBIM U 3aKOHHBIM. [/laHHAsi CTaThsi CKOpee SBIISCTCS
3aKOHOJATENbHBIM HHKOPIIOPUPOBAHUEM CIPABEAIUBOCTH, CIIOCOOOM
IpUAATh 3TOMY NPHUHLUILY CHIbl CAEJIAB €0 OCHOBAaHHEM IPU3HAHMA
HECIIPaBeUIMBOr0 PELICHUS IPOTUBO3aKOHHBIM.

Omnbkoi OyneT cuMTaTh OrPaHMYEHHOCTh MPUHIMIA CIpaBel-
JUBOCTH 00JacTei0 mMyOmuuHoro mpapa. «CIpaBeNIMBOCTh, Oyaydw
00IIeTTpaBOBHIM TPUHIIMIIOM, OJIHOBPEMEHHO SBISICTCS W TPUHIIMIIOM
YacTHOTO IpaBa, KOTOPBIA HAXOAWUT OTPaKEHHE B YaCTHOIIPABOBBIX
HOpMax 4epe3 ApYyrue NPUHLUIBI U MOJO0KEHUS 3aKOHOAATEILCTBA» —
otmedaroT ['onrano b.M. u HoBukosa H.A. [3, 82 c.]. [logo6Hoe mipen-
B3STOE€ OTHOIICHHE BO3HHMKAET MO NMPHUYMHE KaXKYILETocs INpeHMylie-
CTBEHHOT'O TIOJIOKEHHS BOIPOCOB CIPAaBEAJUBOCTH NMPH OTHPABICHUH
MpaBoCy/vsl B MyOJUYHBIX OTpaciisix mpasa. [Ipu 3TOM BO3MOXHOCTB
KOHKPETHO MOPAJIbHOM OIICHKH CIPABEIIMBOCTH PACIIPOCTPAHICTCS Ha
3HAUYUTENIbHYIO YacTh BO3HUKAIOUIMX B 00IIecTBe oTHOUICHUH. U oTHO-
IIEHHUs 10 TOBOAY M3MEHEHMs IMpaB M 005S3aHHOCTEH, COCTABIIAIONINE
MpeMeT T'PaXJIAHCKOTO MpaBa, SBISIOTCS 3HAYMTEILHOW WX YacThIO.
[IpuHOMI cripaBeVIMBOCTH HAXOOUT CBOE BBIPAKEHUE B I'PAXKIAHCKOM
npaBe 4epe3 TaKOH MpPaBOBOM MHCTUTYT KaK CyIEHCKOE yCMOTpEHHE.
I'paxxnanckuii Konekc Poccuiickoit deneparuu (manee ['paxmganckuit
Kopekc) ycranaBiauBaeT, 4TO OTHOLICHMS, ONAAAIOIINE IO PErYIUPO-
Banue ['paxnmanckoro Komekca He yperynupoBaHHBIE 3aKOHOAATEIb-
CTBOM W COTJIAIIEHHEM CTOPOH, IPH OTCYTCTBHUH NMPUMEHUMOTO K HUM
o0bIyasi WM aHAJIOTHH 3aKOHA, WM aHaJOTHs MpaBa, pa3periaeTcs uc-
XOAsI M3 00LIMX Havyall TPaskAaHCKOTO 3aKOHOAATENbCTBA, HA OCHOBAHUH
TpeOoBaHUI TOOPOCOBECTHOCTH, PAa3yMHOCTH W CIPaBEIMBOCTH. [2,
cT.6 n.2]. HecMOTps Ha TO, UTO CHPaBEIMBOCTH HANPAMYIO YAEIAETCS
JAJIEKO HE INEPBOCTENEHHOE 3HAa4YCHHE, KaK HCTOYHUKY IPaBa, 3TO He
o3HavaeT obmee peHedOpexenne eil. [loqoOHoe ymoMuHaHUE CIIpaBe-
JUBOCTH CBHIETENLCTBYET O €€ (aKyIbTaTHBHOM POJIM, KaK UCTOUHHKA
peryysiiuy MPaBOBBIX NPOOENOB. B TNpounx OTHOMIEHMSX, MPHHIUIT
CHpPaBEAINBOCTH (GUTypHpPYET B 3HAUEHUH BeChbMa OJIM3KOM K CBOEMY
YrOJIOBHO-TIPAaBOBOMY aHanory. B psne crarell cripaBenIMBOCTH YIO-
MHUHAETCS B CBSI3KE «HMCXOMAA U3 MPHHLUIIOB CHPABEATIMBOCTH U COpas-
MEPHOCTH...», YTO €II€ pa3 MOAYEPKUBACT BaXKHBIN 3JIEMEHT CIIpaBe.l-
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JIMBOCTH C TOYKHU 3PEHMsI 3aKOHOAATEJIs — MPUHLIUI COPa3MEpPHOCTH [2,
c1.308.3, cT. 65.2, c1.393].

Kpome 3Toro mpuHmun crnpaBeAIMBOCTH B UMILTULIMTHON dopme
SIBIIIETCS SJIEMEHTOM COJIEpKaHMsI IPaBOBEIX HOpM. HekoToprle ctaThu
KacaroTcsl CHpaBEVIMBOCTH, HE Kacasich €€ Ha mpsmyro. Tak HopMma
I'paxxmanckoro Komekca Poccutickoit denepanum, 0 KabaTbHBIX CIEI-
KaxX BBIpaXeHHas B cTaTbe 179 nMeeT sBHOE MOpPaTbHO-ITHUECKOE
HaIoJHEHNE, BOCTIPHHUMAIOIIEe aMOpajIbHbIE TI0 CBOEH MPUPOIE CHel-
KM Kak MpoTuBompaBHee [2, cT.179]. B pamkax camoi craThH, HE CO-
Jep>KUTCSl 00OCHOBAHUS ¥ IPUUMHBI IPU3HAHKS KaOalnbHBIX CAEIOK He-
JNEHCTBUTEIBHBIMY, TIOATOMY HECIIPABEAIUBOCTh TAKHUX CAEJIOK — OJHO
n3 000ocHOBaHUH. B TO ke BpeMs cTaTbst 00 M3MEHEHHUH B PACTOPKEHUH
JOTOBOpa B CBS3M C CYLIECTBEHHBIM HM3MEHEHHEM OOCTOSATENBCTB,
HanpsIMYIO YKa3bIBaeT NPUHLHMI crpaBeiuBocTH. [lpuHumn crnpasen-
JIUBOCTH BHOBBH YIIOMHMHAET CIPABEUIMBOE PACIPEEIIEHUE MEXIY CTO-
pOHaMHU PAacXOJ0B, MOHECEHHBIX B CBS3U C MCIIOJIHEHHEM TaKOIO J0Tr0-
Bopa. JlaHHOE NpPUMEHEHHE CIPAaBEJINBOCTH BHOBb YCTAHABIIMBACT
OTIpEeICTICHHYIO IIMPOTY JJIs PEIIeHUs CYIbH TI0 JAey, 0JIarasich Ha ero
MOpPaJIbHO-TIPABOBYIO HHTYULIMIO OTPAaHUYEHHYIO TIpe/ieNlaMu 3aK0OHa.

N3-3a HEeONpeAeNeHHOCTH COACPKaHUs MPUHLMIIA CIPABEAINBO-
CTH, BO3HUKAIOT HEOJHO3HAYHOCTHU €ro TOJIKOBAaHUs U NpuMeHeHus. Kak
B cBoeil kHure «OCHOBHBIE TPOOJIEMBI TPAXKAAHCKOTO MPaBa» yKa3bIBa-
eT . A. TIokpoBCKHI IPUHLINI COPAaBEAIUBOCTH, 3a4aCTYI0 CTAHOBUTCS
crocoboM, Garopapsi KOTOpOMY IO BUAOM OOBEKTHBHOM CIpaBeasI-
BOCTH B TPABOBBIC PEUICHHUS! MMPOHHUKAET CYOBEKTHBHBIA 3JIEMEHT, BBI-
paKeHHBI COOCTBEHHBIM MOPAJIbHBIM U TIOJUTHUYECKUMHU YOCKICHUSIMU
[8, IV r1.]. Otmeuast momo6HOE, [TOKPOBCKUI HCXOMUT M3 TPE3YMITIIUH
(hakTa HEOOBEKTUBHOCTH W PA3IUYHS MOPAIBHBIX yOeXKIEeHUI CyOheK-
TOB IIpaBa, 3aKOHOAATENs U mpasonpuMmeHutens. M3 Bo3HUKarOIIEH
po0JeMbl HET OJHO3HAYHOTO U OECHPOUIPHILIHOTO BhIXona. B ciryuae
pa3pelIeHns] KOHKYPEHIMH LIEHHOCTEH CIIPaBEIJIMBOCTH U OObEKTUBHO-
CTH, UZCaTbHOE pEIeHHE B IIOJIHOW Mepe MPaBOBOE pellicHHE HEen30exk-
HO BKJIIOYaeT B ceOs 00a 3TUX MPUHIMIA, a TAKXKE BCE OCTAIBHBIE, Ta-
KM€ KaK JeMOKPAaTUYHOCTh, TOCTYIIHOCTh, TYMaHHOCTb U Ipouee. Bos-
Bpallasich K PEeNATUBHOCTH MOHUMAaHMS CIPaBEJINBOCTH, TUIIOTETHYE-
CKuil qucOanaHc MEXAY STHMHU MPUHLUUIAMU MOXKET CTaTh NPUYUHON
Kyzna Oosnee CyLIECTBEHHBIX HapyIIEHHH denoBedeckux mpas. Ilotomy
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coxpaHeHHe OaylaHca MEXJY CIPaBEUIMBOCTBI0 U OOBEKTHBHOCTHIO
HE00XOIMMO.

Hcxons U3 BBIIIECKa3aHHOTO, MBI MOXEM OMPECIUTh J[BA BaK-
HBIX CIIOCO0a yMOTpeOJIeH!s MOHATHS CIPaBeUIMBOCTh B Poccuiickom
3aKOHOJaTeNbeTBe: Kak Kpurepuil copasMepHOCTH W KakK HaIlpaBJIso-
Imee ykKa3zaHue Ha CBOOOIY B PEIICHHWH Jeia COOOpa3HO BHYTPEHHEMY
yOXKICHHUIO Cy/IbU M B Mpejienax 3akoHa. [lo3ToMy MbI MOXKEM TOBO-
PUTh, 4TO CYILISCTBYIOIIAs IPo0JieMa «OKHA CYOBEKTHBHOCTUY, TPH KO-
TOPO# TOJ CIIOBOM CIPABEIJIMBOCTh MACKUPYIOTCS CYObEKTHBHBIE MO-
paJIbHBIE U TMONMUTUYECKUE YOCKICHUS CYIbH SBISETCS CKOpPEee 0COOCH-
HOCTBIO 3TOTO MPHUHIIUIIA, YEM €TO SBHBIM HEJJOCTATKOM.
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H3unoeeea Anacmacua Eezenveena*

ITPABO HA HCITOJIb30OBAHHUE POJHOT O A3bIKA
B YCJIOBUAX POCCUUCKOI'O ®EJEPAJIN3MA U
MHOI'OHAIIMOHAJIBHOCTHU

AHHOTAIUs: B CTaThE PaCCMATPUBAETCS KOHCTUTYIIMOHHOE TIpa-
BO TpaKJaH Ha HCIOJb30BAaHUE POIAHOTO SI3bIKA B KOHTEKCTE POCCUM-
CKoil (perepaTUBHOM CUCTEMBI U MHOTOHAITMOHAJIBHOTO OOIIECTBA, aHa-
JIV3UPYIOTCS TIPABOBBIC AKTHI, CBSI3AHHBIE C SI3BIKOBBIMH IIPaBaMHU, HC-
CJIENYIOTCS COBPEMEHHBIC BBI30BBI AJI1 COXPAaHEHUS POIHOIO S3bIKA.
[MomuepkuBaeTcss HEOOXOMUMOCTH MPOpPabOTaTh CHUCTEMY HOPM W HH-
CTUTYTOB POCCHHCKOTO TpaBa, KOTOPBIE OYAYT COMAEP)KATh IMOHSITHE
TOCYJapCTBEHHOT'O SI3bIKA M €T0 COOTHOIICHUE C TePMUHAMHU O(DHUIIN-
AJbHBIA U POJHOU SA3BIK.

Knrouegvle cnosa: npaBo Ha HCIONB30BAHUE POJHOTO S3BIKA,
poccuiickuii ¢eaepann3M, MHOTOHAIMOHAIBLHOCTh, KoHcTuTyIus Poc-
culickot denepanuuy, poOJHOU SI3bIK, HAIIMOHAJBHBIN SI3bIK, TOCyAap-
CTBEHHBIH SI3BIK, OUIHATBHBIN SA3BIK.

THE RIGHT TO USE YOUR MOTHER LANGUAGE IN THE
CONDITIONS OF RUSSIAN FEDERALISM
AND MULTINATIONALITY

Abstract: the article examines the constitutional right of citizens
to use their native language in the context of the Russian federal system
and multinational society, analyzes legal acts related to language rights,
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and examines modern challenges to preserving the native language. It
emphasizes the need to develop a system of norms and institutions of
Russian law that will contain the concept of the state language and its
relationship with the terms official and native language.

Key words: the right to use one’s native language, Russian fed-
eralism, multinationality, the Constitution of the Russian Federation,
native language, national language, state language, official language.

«IloKa scue A3bIK HAPOOHDBLIL 8 YCHAX HAPOOA, 00 mexX HOp
JHcue u Hapooy
KA. Yumnckui

B MHOroHannoHajabHOM (eIepaTUBHOM POCCHICKOM rocynap-
CTBE SI3bIK — 3TO BaXKHEHIIIee CPEICTBO CO3/AAHHUS €IMHOTO KOMMYHHKa-
TUBHOTO MH(OPMAIIMOHHOTO TPoCcTpaHcTBa[ 1], crocod camouaeHTH U-
Kanuu Haponaa[2], ocobas GopmMa BOILIOIIEHHS HATMOHAIBHOTO CaAMOCO-
3HAHUSI U COXPAHECHUS! HALMOHANBHOW HAEHTHYHOCTH W KYyJIbTYPHOU
caMOOBITHOCTH[3], HAKOHEI, TOCYIaPCTBEHHBIN SI3BIK SIBIISIETCS CUMBO-
oM rocyaapctBa[4] U MHCTPYMEHTOM OCYIIECTBICHUS HAIIMOHATHLHOU
MIOJIUTUKU B cTpaHe[S]. B 3Tol cBsI3u He ciyyaiiHO, 4TO MPaBO Ha IMOJIb-
30BaHUE POIHBIM S3BIKOM OTHOCUTCA K JIMYHBIM IIpaBaM YeJIOBEKa,
HampaBJIeHHOE Ha JyXOBHOEC W HPABCTBEHHO-ICTETHYECKOE DPa3BUTHE
JIMYHOCTHU[6].

B ycnoBusix ¢enepatuBHOro rocynapcTBa KOHCTUTYLMOHHO-
npaBoBasi (opManu3alys TOCYAapCTBEHHOTO S3bIKA SIBIISETCS LICH-
TpaJbHBIM U HauOosiee 3HAYMMbIM 3JIEMEHTOM MPAaBOBOTO PEIKUMA SI3bI-
KOB, 3aTparuBarollasi BOIPOCHI IpaBa Ha HCIOJNb30BAaHMS HALMOHAJIb-
HBIX S3BIKOB[7]. OT0O HeoOXoauMasi M ompaBIaHHAsT Mepa, MOCKOIBKY B
MHOTOHAIIMOHAIBHOM POCCHUICKOM TOCYIapCTBE MPOXKUBAIOT 193 Hapo-
JIOB, pa3roBapuBarolX Ha 277 s3blkax. B 3Toil cBsi3u mpaBo Ha IMOJIb-
30BaHME POAHBIM SI3BIKOM HMEET HE TOJIbKO MHIMBHUIYaJbHbIM, HO U
KOJIJICKTUBHBIN XapakTep W TpeOyeT COOTBETCTBYIOIIMX IapaHTHil pea-
JU3ALMU | 3alIUTHL.

[Ipomtecc dopmMupoBaHUs 3aKOHOJATENHCTBA B 007acTH S3BIKA
UMeeT MEKAYHAPOIHBIA W HAalMOHAIBHBIA acleKThl. Tak, OJAHUM U3
MEPBBIX OCHOBOTMOJNATAIONINX JOKYMEHTOB, 3aKPEIUIAIONINX MPaBO CBO-
0OIHO MCIIOJIB30BaTh TOT WM MHOM S3BIK 110 CBOEMY YCMOTPEHHUIO, SB-
nsercss BeeoOmias nexiapanus mpaB denoBeka 1948 roma. Ilozxke, B

204



1966 romy ObuT TIPUHAT MeXIyHApOMHBIN OWUTH O MpaBax UYETIOBEKa,
BKJTFOYAIOIIHI B c€0s1 TPU MOKyMEHTA - MEXIyHapOAHBIA TakT 00 KO-
HOMHYECKUX, COIMAJBHBIX W KYJIbTYpPHBIX IMpaBaxX, MexXIyHapOIHBIN
MaKT O TPAXKJAHCKUX M IMOJIMTUYCCKHUX MpPaBax, a Takxke (PaKyIbTaTUB-
HBIE TIPOTOKOJIBI K HUM B COBOKYITHOCTH C BceoOrmmelt mexmaparueit
MpaB 4YejoBeKa. B MOKyMeHTaxX 3aKperuisieTcs] MpaBO Ha IOJIb30BaHUE
POAHOTO SI3bIKA 3THUYECKUMM U PEIUTMO3HBIMU MEHBIIMHCTBAMH, a
TaK>Ke 3ampeniaeTcs JUCKPUMUHAIINA M0 A36IKOBOMY TPHU3HAKY.

BaxxHbIM TOKYMEHTOM ABJISIETCA €BpoIneickas XapTHus peruo-
HaJbHBIX S3BIKOB WM S3bIKOB MEHBITMHCTB 1998 roma, mpusBaHHas 3a-
IIUINATh W Pa3BUBATh PETHOHANBHBIC SI3BIKH, O0CCIICYMBATH BO3MOXK-
HOCTb TIOJIb30BaHUS UMH B YaCTHOH M OOIIECTBEHHOW XU3HH, TOCPE.-
CTBOM OOS3BIBAHUS TOCYNApPCTB-WICHOB AKTUBHOTO HCIOJIh30BaHUS
s3p1k0B B CMMU, oOpa3oBanuu, CyJeOHBIX U aMHHUACTPATUBHBIX Opra-
HaxX. XapTus MpEeANHUChIBaeT NPUHATHE HEOTIOKHBIX MEp ISl COXpaHe-
HUS SI3bIKa — M3MEHEHHE 3aKOHOJIATeNIbCTBA TOCYAAPCTB-YUACTHHKOB.
Onnako eBporieiickas XapTust He patuunupoBaa B P®, T. k. B KoH-
LENTyaJIbHOH OCHOBE PETYIMPOBAaHUS XapTHUHU JIEKHUT HEOOXOIUMOCTH
MTOCTOSTHHOT'O COBEPIIICHCTBOBAHHS CHCTEMBI 00SI3aTEIBCTB IIyTEM IPH-
MEHEHHUS YHU(DUIUPOBAHHBIX METOAOB, YTO HEBO3MOXHO B YCIOBHUSIX
HEPAaBHOMEPHOT'O COLHUAIBHOIO M KYJBTYPHOTO Pa3BUTHUSI POCCUHUCKHUX
STHUYECKUX PETHOHOB.

B 1opuanueckoll mpakTUKE OO0 CUX IMOpP HE YpPEryJupOBaH BO-
MPOC O pa3TPaHUYCHHUH TIOHSATHH «TOCYAapCTBEHHBIN SI3BIK» H «O(UIHU-
ANBHBIN SI3BIK». B MOMUTHKO-IOPUINYECKOM CMBICIE B 3TUX MOHITHS
HEPEeIKO VYIOTPEONAIOTCS Kak ToXkIecTBeHHble. (COriacHO BBIBOJIAM
skcrieproB FOHECKO, non rocy1apcTBEHHBIM SI3BIKOM CIEAYET MOHHU-
MaTh «S3bIK, BBHITOJHSIONMINNA WHTETPAIIMOHHYI0 (YHKIIMIO B paMKax
JJAHHOTO TOCYJIapCTBa B MOJUTUYECKOM, COIMAIbHONM M KYyJIbTYPHOMU
cdepax, BBICTYMAIIUNA B KaueCTBE CHUMBOJA JAHHOTO TOCYJIapCTBay.
[Mox oduIManbHBIM S3BIKOM - «SI3BIK TOCYAapPCTBEHHOTO YITPABIICHUS,
3aKOHO/IaTENbCTBA, CYIOTPOU3BOJICTBA KaK BHYTPH OTHEIBHOTO TOCY-
JapcTBa, Tak M Ha MEXTyHApOTHOW apeHe, B PA3INYHBIX MEXKITyHAPO/I-
HBIX OpraHU3alyiX U MEpONpUSATUSX». VIcXoAs U3 JaHHBIX Ompeielne-
HUH, «rOCYIapCTBEHHBIN SI3BIK» M «O(UIIHANBHBIN S3BIK» Pa3IMYHBL C
TOYKH 3pEHHS HAIlOIHEHHOCTH cofepxanus. [loguepkuBaercs, 4To roc-
YIApCTBEHHBIN SI3bIK SBJISETCS CUMBOJIOM JAHHOTO rocyaapcta. [loHs-
THE «POJHOM S3BIK» TakKe HUTAEC He 3akpemieHo. [lo muenuio B.A.
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KpskkoBa, pogHOM SI3bIK — 3TO NEPBBINA M3YUEHHBINA A3bIK, HA KOTOPOM
YeJIOBEeK TOBOPUT C JETCTBA — SI3BIK MaTepu, Hamboyee ONM3KHMA, Hc-
MOJIb3yeMbId Oosiee 4acTo W (OPMUPYIOUINHA JIMYHYIO HWIACHTU(UKA-
nuro[ 8].

IIpaBoBoe peryiaupoBaHu€ SI3BIKOBBIX OTHOIIEHUH PD OCHOBBI-
Baercs npexzae Bcero Ha Koncturymmu P®. B 4.2 cr. 26 3akperuieHo,
YTO KaX/IbIil MMEET MPaBO TOJIH30BATHCS POJHBIM S3BIKOM, HA CBOOOI-
HEII BEIOOP sI3BIKA OOIICHISI, 00yUCHUS; 3allpelnaeTcs Mponarana s3bi-
KoBOTO TIpeBocxoiacTBa (4.2 cT. 29); Poccus rapanTtupyer mpaBo BCEM
HapOJIOM COXPaHSITh U pa3BUBaTh PoAHON s3bIK (4.3 cT. 68). CormacHo
4.2 cT. 68 Koncruryuun P®, npaBoM ycTaHaBIMBaTh rOCYAAPCTBEHHBIE
SI3BIKA Ha CBOCH TEPPUTOPHUU HAACIICHBI peciyOnuku[9], omHako, 1O
mHenuto JI.H. BacunbeBo#, 0e3 10puIuuecKoro 3akpemieHus aeduHu-
UM AaHHOTO TOHATHS, CIIOCOOHO CHPOBOLMPOBATH CHOPHI 00 0OBEME
cyBepennreta[ 10].

B xome BHecenmst mompaBok 2020 roma, B KoHcTutyrum 3a-
KPEIUICHO, YTO TOCY/ITAPCTBEHHBIM S3bIKOM Ha Bcel Teppuropun PO sB-
JISIETCSl PYCCKMHM $3BIK KaK SI3BIK TOCYIapCTBOOOPA3yIOIIero Hapoja,
BXO/JISIIIETO B MHOTOHAIIMOHAIFHBINA COI03 paBHOMPABHBIX HapoaoB Poc-
cuiickoit ®eneparmu (4.1 cT. 68).

[lo manHOW HOpMe MMeeTcs 3akitoyeHre KOHCTUTYIIMOHHOTO
cyna P® or 16 mapra 2020 roma: «llomoskeHre 0 pyCCKOM sI3BIKE Kak
S3BIKE TOCYNApCTBOOOPA3yIOMIEro Hapoaa, BXOSIIET0 B MHOTOHAIMO-
HaJBHBIN COI03 PAaBHONPABHKEIX HapoA0B PD ocHOBaHO Ha OOBEKTUBHOM
MPU3HAHUH POJIM PYCCKOTO Hapoaa B 0Opa30BaHUH POCCHICKOW rocy-
JIApCTBEHHOCTH, MpojoJpKareseM KoTtopoil siBisercs PD». Ilpu stom
Koncturynuonnsiit cyn PO noguepkuBaeT, yTo MOJT0KEHUE HE yMAIeT
JOCTOMHCTBA APYTHX HApOJOB, HE YIIEMIISIET IIpaBa U CBOOOBI YeJIoBe-
Ka ¥ TpaKJaHuHA BHE 3aBUCHUMOCTH OT Harmu [11].

[IpaBo Ha3BIBaTHCS rOCYIAPCTBOOOPA3YIOIINM HAPOAOM UMEHHO
PYCCKHMI1 HapoX NMOAYEPKUBAET B CBOEH cTaThe AemyTaT [ ocymapcTBeH-
Ho#t Iymer O.H. I'oHvap, mo mpudmHe TOTO, YTO OH SABJISAETCS Hanboiee
MHOTOYMCJIEHHON 3THUYECKOW rpynmnoi B Poccuu, kotopas 3ajoxkuna
OCHOBBI POCCUHCKOM TOoCcyAapcTBEHHOCTH[ 12].

WHuTepecHbIM mpencrTaBisierca To, 4To B PO Tpu Buaga cyObek-
TOB 00pa3oBaHbl 10 HAMOHAIHFHOMY IMPHHIUITY — 3TO PECIYOJINKH,
ABTOHOMHBIE OKpyTa W aBTOHOMHasl 00JIacTh, OJHAKO MPAaBOM Ha yCTa-
HOBJICHHE CBOETO TOCYJApCTBEHHOTO SI3bIKa HAAEJICHBI TOJIBKO peciyo-
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mukd (4.2 cT. 68), 94T0 (HaKTHIECKH MPOTHUBOPEUUT MOJOKeHNI0 KoH-
CTUTYIIHHA O TOM, 4TO Bce CyOBekThl PD paBHOMpaBHH (4.3 cT. 5). Hy-
MaeTcs, 3TO cAeNaHO MOTOMY, YTO PECITyOJIMKH YaCTO MMEHYIOTCS «TOC-
yaapcTBaMH B TOCYIapCTBE», HO TOCYAapCTBAMH HE B KIIACCHYECKOM
CMBICJIE €0 MOHWMAaHHWSA, a C TOYKM 3PEHUS HaJW4YUs OIpPEeICHHON
CTEeTIeHH aBTOHOMHHU W CaMOyTIpaBieHHs B pamkax Denepanuu. Ycra-
HOBJICHHE 7K€ FOCYJapCTBEHHOIO SI3bIKa B aBTOHOMHBIX OKpYyTraX U aBTO-
HOMHOH oOmactu B PO HenenecooOpa3HO, TTOCKONBKY B JaHHBIX CyOb-
eKTaxX MPOKMUBAET MPEUMYIIECTBEHHO PYCCKOE HACEJICHNE U MHOKECTBO
KOPEHHBIX MaJlOYMCICHHBIX HApOJOB, B CBSI3H C YeM HaJlCJICHHE ATUX
CyOBEKTOB TOCYIapPCTBEHHBIM SI3bIKOM MOMKET MPHUBECTH K OINpPEeIICH-
HBIM CIIOYKHOCTSIM.

[Momumo KoHcTuTylMu perynupoBaHre POAHOTO S3bIKA 3a-
KperyieHo B 3aKkoHe O si3bIkax HapoaoB Poccum, rae B BBOJHOH YacTH
3aKpEIUICHO, YTO «3BIKW HapojoB Poccuiickoit denepanuu — HalMo-
HaJbHOE JOCTOSHUE POCCHICKOTO TOCyHapcTBa, OHM HAXOJATCS TOJ
3alUTON TOCYJapcTBa, KOTOpoe Ha Beel Teppuropun Poccuiickoit de-
Jiepaliy CrocoOCTBYET Pa3BUTHIO HAIMOHAIBHBIX SI3BIKOB, JBYS3BIUMS
Y MHOTOSI3BIYHS», KPOME TOTO B 4. 2 M 4. 3 CT. 2 TOBOpPHUTCS, 4TO PD
rapaHTUPYeT BCEM €€ HapojaaM paBHBIC [IPaBa Ha COXPaHEHHE U BCECTO-
pOHHEE Pa3BUTHE POJHOIO SI3bIKA, FTAPAHTUPYET KaKAOMY IPaBO HA KC-
TIOJTP30BAHUE POJIHOTO SI3bIKA, CBOOOIHBIN BEIOOP SI3bIKA OOIIICHMUS, BOC-
nuTanus, 00ydeHus: u TBopuectBal13]; B 3akoHe «O rocymapCcTBEHHOM
sa3pike POy, re ykasplBaeTcs, YTO «00S3aTENBHOCTh HCIOIB30BAHUS
rocyIapCcTBEHHOTO s3bika Poccuiickoit depepaniu He TOHKHA TOJKO-
BaThCs Kak OTPHUIAHWE I YMaJICHHE MpaBa Ha TOJIb30BAHHUE TOCYIap-
CTBEHHBIMH SI3bIKAMHU PECITyONIMK, HAXOAAIIMXCS B cocTaBe Poccuiickoit
®enepanny, U A3bIkaMu HapoAoB Poccuiickoit denepanym»|14]; B koH-
ctutynusax (ycraBax) cyobekToB PO, Hanmpumep, B 4.2 cT. 17 Konctu-
Tyuuu Yysamickoi PecnyOnuku 3akperieHo, urto Yysamickas Pecmy0-
JIMKa rapaHTHPYET PaBEHCTBO IMPaB U CBOOO] YENOBEKa M TpakIaHUHA
HE3aBHCHMO OT TI0JIa, Pachl, HAIIMOHAIBHOCTH, A3BIKA M T. 1., & TAKXKe
Uysamickas Pecriy0mmka o0ecriednBaeT cO3IaHNe PaBHBIX YCIOBHHA IS
COXpaHEHUS U Pa3BUTHUS KyJIbTYpPhl BCEX MPOKUBAIOIINX B HEH HapoOJ0B
(a.3 c1. 41).; m mp.

KomnmuaecTBo rocygapcTBEHHBIX S3BIKOB B PECIYOJIMKE HE OIH-
HAaKOBO, 3aBUCHT OT €ro 3akperuieHus B KoncTuryunu KoHkpeTHoi Pec-
nyomuku. Tak, B UyBamckoil PecryOnnke ycTaHOBIEHO aBa rocyaap-
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CTBEHHBIX S3bIKa «TOCYAAPCTBEHHBIMU si3bIkaMu UyBamickoit Pecry0-
JIUKY SIBJISTEOTCSI IyBAIICKWHA M PYCCKHM si3pIKE» (cT. 8 KoHcTuTynmm
Uysamickoii Pecry0nukn); rocyiapcTBEHHBIMU sI3bIKaM# B PecmyOimke
TaTapcTaH SIBISIOTCS PaBHOIIPABHBIC TATAPCKUN M PYCCKHUH SI3BIKH (CT.
8); TocymapCcTBEHHBIMU sI3bIKaMu B Pecrrybmmke Mapuit O sSBISIOTCS
Mapuiickuii (TOpHBIH, JIyTOBOI) U pycckuil s3piku (cT. 15); T'ocymap-
CTBEHHBIMU si3bikamu B KapadaeBo-Uepkecckoii PecriyOnuke siBIstoTCS
cpa3y MATh S3BIKOB: a0a3MHCKHNA, KapadyaeBCKUM, HOTAHCKUN, PYCCKUN 1
gepkecckuii (cT. 11), a B PecryOnuke Jlarectan rocyaapCTBEHHBIMU
SI3BIKAMH SIBJISFOTCS. PYCCKHIA SI3BIK M SI3bIKKM HapozoB [larecrana (cr.
11), 6e3 yka3zaHus Ha KoiudecTBO. Kak BHAMM, B MIPHUBEICHHBIX HOP-
Max YHCII0 TOCYIapCTBEHHBIX S3BIKOB Pa3iIMYHO, HE YHH(PHUIIMPOBAHO,
OTCYTCTBYIOT 3aKOHOMEPHOCTH B IOCJEAOBATEIBLHOCTH MEPEUUCICHUS
TOCY/IapCTBEHHBIX S3BIKOB: TJIE-TO IMEPBBIM YIOMSHYT PYCCKHH S3BIK,
T'JIe-TO SI3BIK THTYJIBHOTO HAPO/Ia PECITYOIHKH.

HecMmotps Ha meneHanpaBieHHYI0 TOCYJapCTBEHHYIO TOJIUTHKY
B oOyiacTu oOeCTieueHUs] COXPAaHCHUS W Pa3BUTHs POJHOTO S3bIKa,
HaOII0JaeTCS PACXOXKICHNE TOCYIapCTBEHHBIX HHUIIMATHB C UX (haKTH-
yeckuM ucnosnenneM. Tak, B 2017 roxy B Pecrrybnmuku Mapwmit 371 B T.
Womkap-Ona B. B. IlyTuH BbICKa3acs O HEIOMYCTHMOCTH HPHHY/IH-
TENILHOTO M3YyYCHHUS SI3BIKOB, HE SBJSIOLIMXCS pOAHBIMU[15], yTO mO-
CITYXKHJIO BHECEHHIO TIOMPaBOK B CT. cT. 11, 14 ®denepansHOTO 3aK0HA
«O6 obOpazoBanuu B Poccutickoit @eneparmm»[16], cormacHO KOTOPHIM
yperyaupoBaHbl BOMIPOCH oOOecreueHus TNpaB TpaxaaH Poccuiickoit
Qenepanyy Ha TOOPOBOIBHOE M3YYEHHE POTHOTO S3bIKA U3 YHCTA S3bI-
KOB HaponoB Poccuiickoit ®denepanii ¥ TOCYJapCTBEHHBIX S3BIKOB
pecnyOnnk, Haxonsmmxcs B cocraBe Poccuiickoit deneparnuu. C yue-
TOM BHECEHHBIX IIONPABOK, €ro MPEenoJaBaHUE OCYILIECTBIACTCS Ha
JOOPOBOJIBHOM OCHOBE MCXOZS W3 BO3MOYKHOCTEH, MPEIOCTABIISAEMBIX
cucTeMoil 00pa3oBaHMA, C YUYETOM MOTPEOHOCTEH OOydYaromuxcs M MX
ponuTeneli (3aKOHHBIX TIPEACTABUTENCH).

ITaputeToMm s Te€X, KTO HE XeNaeT u3y4yaTb BTOPOMl rocyaap-
CTBEHHBIH S3BIK, Ha MOH B3I, SIBIIsIETCS oOecrieueHne N3ydeHus quc-
IUIUIMHBL «KPAeBEACHHUE», YTO IO3BOJIUT PeOCHKY B OOMUX YepTax
3HATh UCTOPHUIO POIAHOTO Kpasi, ee KyJabTypy. Taxke rapaHnTHsIMHU cOXpa-
HEHUS U TOJJIEPXKaHUS POJHOTO SI3BIKA SIBIISETCS MPOBEACHHUE Pa3INy-
HBIX KYJBTYPHBIX MEPONPUATHH W (YHKIMOHUPOBAHUE MeIua-
PECYPCOB Ha POJTHOM S3BIKE.
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Takum 00pa3om, oTMETHM, 4TO B Poccnu cloXunach YHUKAIb-
Has MOJIelb TMPABOBOTO PETyTUPOBAHUS S3BIKOBBIX OTHOLICHHA, HE
MMEIOIIMX aHaJoroB B MHpE - 34 s3bIKa UMEIOT CTATyC TOCYAapCTBEH-
HOTO, YTO CIIOCOOCTBYET OOBEIMHCHHIO HAPOAOB, MPOKUBAIOIINX Ha
Tepputopun Poccuiickoit @enepaiiuu U yKpEIIECHUIO HAIIMOHAIBHOTO U
TOCYyIapCTBEHHOTO CyBepeHHTeTa. BmecTe ¢ TeM, Moaxoasl pecmyOnn-
KaHCKUX 3aKOHOJATeNe Mo BOMPOCY O 3aKPEIICHUH T'OCYIapCTBEHHBIX
SI3BIKOB, TPEOYIOT YHU(HUKAIMH M 3aKOHOJATEJIbHOW CTaHIapTH3AlMH,
YTO IO3BOJIUT YKPENUTh U FapaHTHPOBATh CTATYyC HE TOJIBKO PYCCKOTO
SI3bIKA, KaK TOCYIapCTBEHHOT0, HO U TOCYIaPCTBEHHBIX S3BIKOB PECITyO-
nuk Poccun.
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Haoensesa Japva Cepzeesna”

HHCTUTYT BBIBOPOB KAK ®AKTOP EJUHCTBA
U KOHCOJINJIALIAU POCCUICKOI'O OBILIECTBA

B oannoii cmamee paccmampusaemcs ponv b100p08 KaxK 8aiC-
HO20 UHCIPYMEHMA, CNOCODCMBYIOUe20 COYUATLHOMY U NOTUMUYECKO-
My eduncmsy 8 oouecmee. Hcciedyemcs, Kak OanHvle NPoyeccvl MO2ym
VKpeniamos 00uecmeertble UHCIUMYmbl, CHOCOOCHB08AMb 808/eUe-
HUIO 2PadicOan 8 NOJUMUYECKYIO HCU3Hb U (opMUposams 0bujecmeeH-
Hoe coenacue. AHAMU3UPYEMCa INEeKMOPAIbHAA AKIMUBHOCTNb 2PANCOAH,
npesxcoe 8ce20, MOI00N’CU, A MAKICE NPEONdaomcs CHOCOObL ee No-
BbILUCHUSL.

Knrwouesnvie cnosa: usbupamenvroe npaso, 8bloopwvl, eOUHCMBO,
2PAXNCOAHCKAs NO3UYUSA, INEKMOPATIbHASL AKMUBHOCTIb.

THE INSTITUTION OF ELECTIONS AS A FACTOR
OF UNITY AND CONSOLIDATION OF RUSSIAN SOCIETY

This article examines the role of elections as an important tool
for promoting social and political unity in society. The article examines
how these processes can strengthen public institutions, promote the in-
volvement of citizens in political life and form public consent. The arti-
cle analyzes the electoral activity of citizens, primarily young people,
and also suggests ways to increase it.
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toral activity.

B Konctutyuuu Poccuiickoit @enepanuu 3akpemieHO MPaBo
rpaX</JIaH, y4acTBOBaTh B YIIPaBJIEHUH JeIaMU TocyaapcTBa. Perimamen-
THPOBAHBI Pa3INYHBIE (DOPMBI TAKOTO YYaCTHs, K KOTOPBIM OTHOCHUTCS U
WHCTUTYT BBIOOPOB, OH UTPaeT BaXHYIO POJib B (POPMHUPOBAHUH IOJIU-
THYECKOW CHCTEMBI U MOXET paccMaTpUBaThCs Kak (haKTop €JIUHCTBA U
KoHconumanuu obmecTBa. OMHON M3 TIIABHBIX 3aJa4 MPOBEICHUS BBI-
OOpOB SIBIISIETCA y4eT MHEHUH NPH MPUHATHH TOT'O WIIK MHOTO PEILICHHS.
B mponecce romocoBaHus rocygapcTBO MOXKET OTCIEKHUBATH OIpere-
JICHHBIC TEHJICHIMH, KOTOPBIE TO3BOJIIOT CHAETaTh BBIBOJ O BEKTOPE
pa3BUTHsA OOLIECTBA, a TAKXKE O CTEIICHH Pa300IIEHHOCTH WIH €AUHCTBE
rpaxJaH B CTpaHe.

Korna commym peann3oBbIBaeT CBOE€ aKTHBHOE H30UpaTelbHOE
MpaBo, 3TO MOJOXHUTEIBHO CKa3bIBACTCS HA Pa3BUTHH TOCYNIApCTBa M
o0IecTBa, Tak HaIpUMep:

- JISTUTHMHOCTh BIAacTH. B ciydae, Korja Hapo caM Henocpe/-
CTBEHHO M30MpaeT JOJDKHOCTHBIX JIUI], KOTOPBIE BIIOCIEACTBHH OYyIyT
HaXOJWUTCA Y BIACTH U TPEJCTABIATh UX WHTEPECHI, YPOBEHb JOBEPUS
CYIIECTBEHHO BO3pacTaeT. JTO JaeT rapaHTHH HEKOW COITMAIIEHON cTa-
OWJIBHOCTH, a 3HAYHT MUHHMHU3UPYET PHCKH CBSI3aHHBIC C MOMBITKAMU
CBEPTHYTH BJIACTb.

- O6mue nenn u uHTEpeckl. Kak yxe ObIIO0 CKazaHO paHee, OJI-
HOW W3 1IeJiell BEIOOPOB SIBIISICTCS BOBJICUCHUE TPaXKAaH B YIpaBICHHUE
JeflaMH TOCYAapcTBa JIJsl TOTO, YTOOBI OHH MOTJIM BIHSITh Ha AajbHEH-
Iy cyap0y Kak CBOIO, TaK M BCETo rocymapctsa B meiaoM. CooTBeT-
CTBEHHO, B YCJIIOBHUSIX BHIOOPOB OOIIECTBO MOXKET O0BEIUHATHCS BOKPYT
o0IIKX eIl 1 UHTEPECOB, OCOOEHHO, €CIIM BHIOOPHI B UX BOCHPHUSTHU
SIBIITIOTCS BXXHBIM MHCTPYMEHTOM JJISI PEIISHHS aKTyallbHBIX TPOOIeM.

PaccMoTpuM 35eKTOpaIbHYI0 aKTUBHOCTH Ha PA3IMYHBIX BHAX
BBIOOPOB 3a MocieaHue ronapl. Tak, HanpuMep, B ceHTsaope 2024 rona,
Ha TeppuTtopur WpKyTcKoi 00JIacTH MPOLIIM MYHHUIMIIANGHBIE BBIOO-
PBL, SBKa Ha KOTOPBIE MO NAHHBIM TEPPUTOPHAIBHON HM30MpPaTETHHOMN
KOMHCCHHU cocTaBwia uyTh Oombmie 20%. B centsibpe 2023 roga na
TeppuTopun MpKyTCcKoil 006JacT MpOLUTH perHoHalbHBIE BBIOODHI Je-
myTaTtoB 3akoHomaTtensHoro Cobpanus MpkyTckoir oOnactu, siBKa CO-
craBuia Bcero 24,22%. To ectb, rpakmane, MPOKUBAIOIINE B TaHHOM
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pEeruoHe, He CTPEMIINCH BBIPAXKaTh CBOIO IPAXIaHCKYHO MO3ULUIO U HE
CUMTAIU HYXHbIM IIpOrosiocoBaTh. Bo3HHMKaeT BOIpoc — MOYEMy Tak
npousonuio? Y fnaer 1 3T0 HaM OCHOBaHHE TOBOPUTH O Pa3pO3HEHHO-
CTH ¥ HE eIMHCTBE 0011ecTBa?

PaccmoTpuM 3eKTOpalibHYI0 aKTUBHOCTh HAacelIeHUs! Ha BbIOO-
pax ¢enepanpHoro yposus. SIBka usdupateneii Ha BbIOOpHI B ['ocyaap-
ctBeHHyto Jlymy VII co3siBa B 2016 rony cocrasuna 47,88 %, B 'ocy-
napcreennyto ymy VIII cossia B 2021 roxy — 51,72% ot uucna u3ou-
paTenei, BKIIOYEHHBIX B CIMCKH HM30MpaTemeil, YTo TOXe CBHIIETENb-
CTBYET O KpailHe HEBBICOKO MOJUTUYECKOH aKTUBHOCTH I'PaKAaH CTpa-
HBL.

[NokazarenbHBIM MPUMEPOM SIBIISIETCS sIBKA Ha BbIOOpHI [Ipe3u-
nenta Poccuiickoit @enepaunn B 2024 romay, KoTopas cOCTaBWIa —
74,22%, 9TO SBIAETCS JOCTATOYHO BBICOKMM M PEKOPAHBIM IOKa3aTe-
JeM.

s BBISICHEHUSI TIPUYWH, TIOYEMY JIFOJH TPOSIBHIN aKTUBHOCTD
Ha JaHHBIX BbIOOpaxX, MHOK ObUI MPOBEACH COLMOJOTHYECKHH OIpocC.
BonpmmHCTBO ompaninBaeMbIX COCTaBIIIN JIUIA B Bo3pacTe oT 18 no 30
net. PecnionienTaM ObIIH TIpeIOKEHBI CeAYIONIIe BOIPOChl: XOAHIIH
i BBl Ha BeIOOpH! [Ipesunenta PO B stom roxy? Ecim ma/mer, To mo-
gemy? Kak cuuraere, kakue Mepbl HEOOXOAMMO MPUHSTH AJIS MTOBBILLIE-
HUS 3JIEKTOPATbHON aKTUBHOCTH?

B pesynbraTe ObUIH MONTyYESHBI CIAECIYIOLINE JaHHBIE:

70% ONpOIIEHHBIX UCIOIHWIN CBOHM I'pa)XTaHCKUN TOIT ¥ MpH-
HSUIA y4acTue B BBIOOPAX, Ha BOMPOC — MIOYEMY BBI 3TO CAETaIU? — OKO-
70 70% OTBeTHIIH, YTO XOTEIH BBIPA3UTh CBOE MHEHUE U CUNTAIOT, YTO
UX TOJIOC BaXKEH.

[Toutn 40% ompoIIEeHHBIX HE Y4aCTBOBAIM B BEIOOpax, MOTOMY
YTO HE AYMAIOT, YTO UX TOJIOC YTO-TO pemuT, euie 30% mpocTo He WH-
TepecHa 3Ta TeMa, U €Ile NMPUMEPHO TaKOE )K€ KOJMYECTBO OTKA3aJIUCh
OT IOJIOCOBAHUS M3-32 CBOETO MECTOHAXOXAeHUs. HeKoTopbIM He XoTe-
JIOCh TO/IaBaTh OTKPEMMTENLHOE 3asBJIEHHE, elle YacTh BOOOIe HE TO-
HsUIa, KaKOB ITOPUTM JICHCTBHIA MPH TOJIOCOBAaHUU Ha APYroM HM30Hpa-
TEJIBHOM y4acTKe.

[onywaercs, yro Oonblnas yacTb BCE K€ MPHHSAIA y4acTUE B
BbIOOpax u Oosiee TOro, rojoca 3a KaHAUIATOB PaclpeeIUINCh TaKUM
obpazom, gto mo3unus 87% nromel comutach — 3TO JIM HE €IHHCTBO
MHEHUS?
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Ho kak yOemuTs OCTaBIIYIOCS YacTh NMPUHTH HA YYaCTOK M OT-
JaTh CBOM Tojoc? MHOM OBIIIO BEIABUHYTO HECKOJBKO IMyTEH pEIICHUs,
KOTOpbIe OBUIM OTPaXEHBI B ONPOCE M PECHOHAEHTaM Ipeijaranach
MIPOTOJIOCOBATH 32 HaNOOJIeE TOHPABUBILIHECS.

CaMmbIM HOIYJISIPHBIM OKAa3aJICs BapuUaHT OTBETA, KOTOPBIHA 3BY-
gai, kKak «Pa3paboTka Mepda (peKjIaMHO — CYBEHHPHOU MPOMYKIIHH),
KOTOpBI OyneT pa3aaBaThCsl Ha W30MpaTENbHBIX y4dacTKax». 3a HEro
OTJIaJT! CBOM TOJIOC TIOpsIKa 56 % pecroHAEeHTOB. 3/1eCh MPOCIICKUBA-
eTcs Hekas ¢Guiocodus TOro, YTO Bbl OTAAIX CBOM I0JIOC U MOJYUYUIIH
YTO-TO B3aMEH, HE TOJBKO Ha JIOJTOCPOYHON OCHOBE (TIOJIMTHKA AesTe-
JI51, 32 KOTOPOT'O BBI IIPOT0JIOCOBAIIN), HO U YTO-TO MaTepHaIbHOE, 3/1eCh
U cenyac.

Crenyrommm 1mo HauOoJIbLIEMy MPOLEHTY T'OJIOCOB, CTall Bapu-
aHT cliesIaTh BBHIOOPHI HE MPaBOM, a 00S3aHHOCTBIO. Takoe MpaKkTHKYeT-
csl B psje cTpaH, Hanpumep: ABcrpanus, Kum, ['peuns, Typuus u apy-
rue. B OaHHBIX ToCyadapCTBax, B CJIyda€ HC SBKH Ha BI)I60pLI, MOTYyT
HAJIOKUTH WITpad), MOTYT BOSHUKHYTh TPYAHOCTH C MOJYYEHHUEM BOIU-
TEJIbCKOT'O YJIOCTOBEPEHHUS U JIaKE€ C YCTPONCTBOM JieTei B mkony. Ho
TYT BO3HHUKACT BOIIPOC, CUHHUTACTCA JIM JICTUTUMHBIM IPaBUTECILCTBO,
n30paHHOE U3 cTpaxa mnepen HakazaHueM? Ha moii B3, Het. D10 Oy-
netr GopMHUpOBaTh Y TpaxKIaH OTPHULATENHLHOE OTHOLIEHHWE K BIACTH,
BeJIb UCXOJS U3 TMCUXO(PHU3NOIOTHISCKUX OCOOCHHOCTEH YeoBeKa, Bee,
YTO €ro 3aCTaBJSIIOT J€NaTh, OH BBHINOJHSIET ¢ MEHBIINM JKEJaHHUEM, a
BO3MOXHO Jake W oTpuuanueM. K Tomy, e m0au MOryT OBITH HE
OCBEZIOMJICHBI O MOJMUTUYECKOH JKU3HU OOIIECTBA U TOJIOCOBATh MPOCTO
3a CIIy4alHOro KaHJIuaaTa, yTo TOXE He MPUBEAET HU K YeMy XOpollle-
My. Ha Mol B3I, B JaHHOM Clly4ae, IPUHYXACHHUE — 3TO HE JIy4IIUi
BapUAHT IOBBIILIEHHS JIEKTOPAJILHON aKTUBHOCTH.

Emte ogHuM 13 criocoOOB TOBBIIICHHUS SIBKU Ha BHIOOPHI CTAJIO
TO, 9TO HYXHO Ooubiie nHpopMmarn B CMU. Crona ke MOKHO BKITIO-
YUTh HE TOJIBKO MH(POPMALMIO O MPEACTOSIIUX BbIOOpax, HO U O TOM,
KaK MporoaocoBaTh, HaXOAACh B APYrOM PErHOHE, KaK M3MEHUTH ydYa-
CTOK, KaK MPaBUIbHO 3aMOIHATH U30UPATENbHBIN OIOJUIETeHb U T.JI.

W nocnenHuM, HO HE MEHEE BAXKHBIM CIIOCOOOM YBETHUYUTH
MIPOLIEHT TOJIOCYIOLIUX IpaX/iaH, ABIsIETCA BHEAPEHNE JUCTaHIIMOHHOTO
3IIEKTPOHHOTO TonocoBaHusi (manee — JIOI). JlelicTBUTENbHO, YBEIH-
YUTh BOBJICYCHHOCTh HACEJIEHHsI B M30MPATENIbHBIN MPOLECC BO3MOXKHO
MOCPEACTBOM TIOBBIMIEHUSI JTOCTYIMHOCTH TroiiocoBanus 3, 255. U3Ha-
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ganpHo J[OI' MHTEpHIpeTHpOBanoch, Kak Croco0 peau3aliy Mpo3pad-
HOCTH, TPAHCIIAPEHTHOCTH BBHIOOPOB, a TakKe M30MpaTEeNbHBIX MPOIIe-
nyp. Ha coBpemeHHOM 3Tame pasButus m3bupatenpHoro mpasa JOT°
MOHUMAETCSl KaK cIoco0 BBIPAKECHUS MO3UIMK HACEICHHUS B PaMKax
CYIIIECTBYIOMIETO JNeMOKpaTuieckoro oodmectpa [1. €. 287]. Kak cmpa-
BEJUIMBO, OTMEYAaeT pPsA aBTOPOB, IIHUPOKas reorpadusi MpOBeIEHUS
JOI' Ha BeIOOpax [Ipesunenta Poccum B 29 pernonax oOecrieuyuBaeT
MIPUPOCT 3JIEKTOPATBHON aKTUBHOCTH, MPE3CHTAIIMI0 PEATEHO CIIOKHB-
MIMXCSI TIOJMTUYECKUX OPHEHTALWi n30uparesieidl W JIETHTUMHOCTD pe-
3yJIBTaToOB BBIOOPOB 2, 206.

Ha moii B3rmsia, eciu XoTs Obl OJMH U3 JaHHBIX IyTEH PEIIeHUs
Oy/leT BHEAPEH M Pa3BUT, TO AJIEKTOpAIbHASI aKTHBHOCTh CHJIBHO BO3-
pactet. bnarogaps demy, rocynapcTBO CMOXKET Y4YeCThb eIle OoJblie
MHEHHH ¥ NPUATH K €IMHOMY PELICHUIO, YTO MO3BOJUT OOBEIMHUTH
OOIIECTBO ¥ PEUINTh BOSHUKAIOIIHE TIPOOJIEMBI.

Takum 00pa3om, MBI MOKEM CZeNaTh BBIBOJ, YTO MHCTUTYT BBI-
00poB, 0E3yCIOBHO, SIBISAETCS OJHUM M3 ()aKTOPOB €IWHCTBA M KOHCO-
JUJIAIHA POCCUHCKOTO 00IIecTBa, YTO MOATBEPKIAET (aKT SBKU H30U-
paredeii Ha npomenmux Beibopax [pesunenra P®. Mactutyt BEIOOPOB
MOMOTaeT OOBEAMHNUTH TPaXKJTaH BOKPYT OOIIMX Ieeld U WHTEPECOB, a
TaK)Xe JOCTUYb MOCTABIEHHBIX Tepe/ OOIMECTBOM U TOCYapCTBOM 3a-
J1ad, T03TOMY TOCYJapCTBOM JIOJKHBI MPEINPUHUMATHCS MEpHI 10 T0-
BEIIIICHHUIO AJIEKTOPATHHON aKTHBHOCTH HACEICHUS.
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Anumoea Kcenusn /Imumpuesna”™

YYACTHUE B BBIBOPAX:
KOHCTUTYLIMOHHOE ITPABO
NJIN OBA3AHHOCTDB I'PAXKIAH?

Yuacmue 6 evi60pax siensemcsi 0CHOBONOIALAIOUWUM NPUHYUNLOM
0eMOKpamuu, NOCKOAbKY OHO NO3BOISAEN 2PANCOAHAM 8b1OUPAMb CEOUX
npedcmasumenel U mem CaAMbiM 6IUAMb HA NOAUMuUYeckuti Kypc. B
9MMOM OMHOULEHUU BONPOC O MOM, SGIAEMCS AU yuacmue 8 ebloopax
KOHCMUMYYUOHHBIM NPAGOM UNU OOSI3AHHOCMbIO, UMeem 8AXNCHOE 3HA-
yeHue 0N NOHUMAHUSL XApPAKmepa OeMOKpamuieckozo npoyecca. B
cmamve 000CHO8AHA NO3UYUSL, CO2LACHO KOMOPOU yuacmue 8 6bloopax
O00IICHO PACCMAMPUBAMBCS KAK KOHCMUMYYUOHHOE NPABO PANCOAH.

Knwouesvie cnosa: avloopwi, usdbupamenvuoe npaso, NpUHYUnsl
uzbupamenvHo2o npasa, uzbupamens, obs3amenvbHoe 2010CO8aHUE, AD-
cenmeusm, eparicoOancKui 0oe.

PARTICIPATION IN ELECTIONS:
CONSTITUTIONAL RIGHT
OR RESPONSIBILITY OF CITIZENS

Participation in elections is a fundamental principle of democ-
racy, as it allows citizens to choose their representatives and thus influ-
ence the political course. In this regard, the question of whether partici-
pation in elections is a constitutional right or a duty is important for
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understanding the nature of the democratic process. The article sub-
stantiates the position that participation in elections should be consid-
ered a constitutional right of citizens.

Key words: elections, electoral law, principles of electoral law,
voter, compulsory voting, absenteeism, civic duty.

OpHuM #3 BaXKHEWIIMX (PyHIAMEHTAIBHBIX MOJUTHYECKUX IIPaB
YelloBeKa M TpakKJaHMHA SBIIAETCS MMPaBo Ha yyacThe B BEIOOpax. B co-
OTBETCTBHMU cO CT. 21 BceoOmel aexmapanuyd TpaB dYeIOBEKa OT
10.12.1948 r. «Kaxxaplii yenoBek UMeET MPaBO MPUHUMATh y4acTHE B
YIpaBICHUH CBOEH CTPaHOM HEMOCPEACTBEHHO WJIH Yepe3 MOCPEACTBO
cBOOOHO M30paHHBIX TpeacTaButenei» [1]. JlanHas nmexcema Hamia
cBoe oTpaxkeHue U B OcHoBHOM 3akoHe Poccuiickoit ®@enepaunu. Co-
rmacHo 4. 3 cT. 3 Konctutyiun PO «BeicinM HEMOCPEACTBEHHBIM BBI-
paKeHHEM BJIACTH Hapoja SBJSIIOTCSA pedepeHaAyM U cBOOOAHBIE BBIOO-
peD» [2]. BeiOops! (aHri. electivity) — ¢opma peanzanuu U30HpaTelib-
HBIX MIPaB rpakJaH B 00IECTBEHHO-TIOIMTHYECKON )KU3HHU rOCy1apCTBa,
perMoHa, MyHHIMTIIAIBFHOTO 00pa30BaHMs, MHCTUTYT (PYHKIIMOHHPOBa-
HUS TIONUTUYECKOW CHCTEMBI OOIIECTBA, JIETUTUMHOCTH peau3alluu
CBOUX IOJHOMOYMH OopraHamu IyOonuuHON Biactu. COriacHO 3aKOHO-
natenbcTBy Poccmiickoit depepanuu, B 9acTHOCTH, 1.9, cT. 2 Dene-
panbHoro 3akona ot 12.06.2002 r. Ne 67-®3 (pen. ot 28.06.2022 r.)
«O0 OCHOBHBIX rapaHTHAX M30UPATENBHBIX NPaB U MpaBa Ha y4acTHE B
pedeperayme rpaxnan Poccutickoit deneparuim BEIOOpPH! — 3TO hopma
MIPSIMOTO BOJIEU3BSIBIIEHUS T'pak/laH, OCYIIECTBISIEMOIO B COOTBETCTBUU
¢ Korcturynmeit PO, dQenepanbHpIMH  3aKOHAMH, KOHCTHTYIHSMH
(ycraBamm), 3akoHaMu CcyOBbekToB P®, ycTraBamu MyHUIHITAIBHBIX 00-
pa3oBaHuil B meisix GOpMHpPOBaHUS OpraHa rocyJapCTBEHHOH BIAcTH,
OpraHa MECTHOTO CaMOYTIPaBJIECHHS WM HAJAENCHHs IOJHOMOYMIMHU
JIOJDKHOCTHOTO Jinna [3].

B OonpinHCTBE rocy1apcTB MUpa HE3aBUCUMO OT (OPMBI IIpaBiie-
HUSL U NIOJUTUKO-TEPPUTOPUANIEHOIO YCTPOMCTBA HAa PAa3HbIX YPOBHSIX
MyOJIMYHONM BIIACTH TPOBOASATCS BHIOOPHI, KOTOphIE MOTYT OBITH pas-
JUYHBIMHU TI0 crioco0aM u opranmzanuu. B Poccun BeIOOpBI poxoasT
Ha BCEX YPOBHSIX CHCTeMbl IyOnIM4YHOHN BiacTu: BeIOOPH! Ilpesmnmenta
P® u pmenyraroB 'ocynapcrBennoit Jymel Ha (eaepanbHOM YpOBHE,
r7IaB CyOBEKTOB M JIETyTaTOB PErHOHAJBHBIX 3aKOHONATEIBHBIX Opra-
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HOB, I'JaB MyHUIUIIAIBHBIX 00Pa30BaHUN U JEMYTaTOB IIPECTaBUTENb-
HBIX opraHoB Ha MecTHOM ypoBHE. Y.1 cT. 32 Koncturymuu P® rapan-
TUPYET IpakJaHaM MPaBO Ha y4acTUE «B YIPaBICHUH JeJlaMH rocyaap-
CTBa KaK HEIOCPEJCTBEHHO, TaK M Yepe3 CBOMX IpelCcTaBUTeNei» [2].
AHaJIOTHYHBIC TIOJOXKEHUS COEPKATCsl B KOHCTUTYLUSIX OOJNBLUIMHCTBA
JIPYTruX AEMOKPaTHYECKUX CTPaH.

[IpaBo Ha ywyacTue B BHIOOpax OCHOBAHO Ha MPHHIIMIIE HAPOJHOTO
CYBEPEHHUTETA, CyTh KOTOPOIO CBOAMTCA K TOMY, YTO IPaBHUTEIBCTBO
MOJy4aeT CBOIO JIETUTUMHOCTD U3 COTJIACHUsl YIPaBIsIEeMbIX. Y MOTECHIH-
aNBHOTO M30MpATEINs, B CBOIO OYEPE/h, ECTh BO3MOXXHOCTh PEaTM30BaTh
OJIMH M3 ABYX BapHaHTOB Y4acTHs B BEIOOpax: akTHBHOE N30HpaTeIbHOE
MpaBo — MPaBO TpaxkAaH M30MpaTh INIaBy rOCYJapcTBa, BHICIINX JOJK-
HOCTHBIX JIUI[ CyOBEKTOB U MyHHUIIMIIAJIHHBIX 00pa30BaHUM, MPEICTaBHU-
TeJbHBIE OpraHbl BCEX YPOBHEH MyOIUYHON BIACTH, U TACCUBHOE M30U-
parenbpHOE TpaBO — OBITH M30paHHBIMH B (herepanbHble U PErHOHAIb-
HBIEC OpraHbl TOCYJAPCTBEHHOW BIACTU U OPraHbl MECTHOTO CaMOYIPaB-
nenns. He mmeroT mpaBa Ha ydacThe B BBIOOpax corjacHo 4.3 cr.32
Konctutynuu PO «rpaxnane, npu3HaHHbIE CyJJOM HeJIEeClIOCOOHBIMH,
a TaKXKe HaxOISIIMECs B MeCTaX JIMIIEHUs] CBOOOBI IO MPUTOBOPY CY-
nmax» [2].

Takum 00pa3oM, K OCHOBOIIOJIATAIOIIMM MPUHIIMIIAM HU30UpaTeiIh-
Horo mpaBa B Poccuiickoii denepaiiyii MOKHO OTHECTH MPHUHLIMI CBO-
001b1 BBIOOPOB, KOTOPBIIl MO>KHO TPAKTOBATh B JBYX acHeKTax — CBOOO-
JIbl BOJIEU3BSIBIICHUSI TIPU TOJIOCOBAHUU U CBOOOJIBI YH4aCTHsI B BBIOOpaXx.
[TpunIun BceoOMHOCTH W30MPATEIHLHOTO MpaBa TapaHTUPYET AEECHOo-
COOHBIM POCCHUICKHM IpaXJaHaM HE3aBHCHUMO OT I10j1a, HAIlMOHAJIbHO-
CTH, 53bIKa, MPOMCXOXKICHUS, ITOJDKHOCTHOTO M MMYILIECTBEHHOI'O IIO-
JIOKEHHUs, MECTa JKUTEIBCTBA, OTHOIIECHHUSI K PEIUTHH M yOSKICHHUSIM,
npaBo Ha y4yacTue B BbIOOpax. [Ipemernsl BCEOOIIHOCTH, KaK YCIOBHE
y4acTHs B BBIOOPAx, ONPEEIAIOTCS HAIMYMEM H30MpaTeIbHbIX LICH30B.

Llen3 rpaxgaHcTBa 03HA4YaeT, YTO K YYacTHIO B BBIOOpAx AOIyCKa-
0T JIUI], COCTOSAILINX B IPayKAaHCTBE JaHHOTO rocynapcrsa. BozpactHoit
n30MpaTeNbHbIN LIEH3 peann3ali akTUBHOTO W30MpaTeIbHOrO NpaBa B
P® ycranoenen ¢ 18 ner, mpu 3TOM B APYTUX CTpaHAX MHHUMAIIBHO
JIOIYCTUMBIN BO3pacT rojocoBaHus Bapbupyercs oT 16 no 21 roma. B
OTJIENbHBIX CTPaHaX YCTAHOBJEHBI IIEH3Bl OCEJIOCTH, TO €CTh YCTaHOB-
JICHHOTO 3aKOHOM CpOKa NPOKMBaHMSA Ha TEPPUTOPUM JAHHOTO TOCYy-
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JapcTBa; 00pa30BaTEeNIbHbIE, PEUTHO3HBIE U MOPAIbHO-3TUYECKUE LIEH-
3pl. Emie oxHMM OCHOBOIOJAraloUM IPUHLUIOM H30UPATENbHOTO
npaBa IeMOKPAaTHYECKUX TOCYIapCTB, peann3yeMbiM B Poccun, sBisiet-
Csl IPUHLIMT PaBHOTO U30MPATENbHOrO MPaBa, rapaHTHPYIOMINUK N30upa-
TEJISIM ydacTue B BHIOOpaxX Ha PaBHBIX YCIOBHSX IO MPABUITY «OIHWH U3-
OupaTenb — OIUH TOJIOCY», TO €CTh «BEC TOJIOCa» OJHOTO HM30HMparesns
paBeH «Becy ronoca» apyroro mzbuparens. [loBcemecTHo pacnpocTpa-
HEHHBI B MUpPE TPUHIIMT MPSIMBIX U HEMPSIMBIX (KOCBEHHBIX) BEIOOPOB
03HAYaeT, 9TO B MIEPBOM CIIydae TpakJaHe TOJOCYIOT HEMOCPEACTBEHHO
3a CBOMX KaHAWIATOB, BO BTOPOM — BOJIA M30MpaTessi OMOCpPEI0BAHHO
peanu3yercsl NpeACTaBUTENAMU W30HpaTesedl — CHelUalIbHBIMU Opra-
HaMU WU JIMIIaMH, paHee BEIOpaHHBIME H30MPATEISIMH.

[HocpencTBoM HENpsIMBIX BEIOOPOB, KaK aJbTEPHATHBHOTO MOPSAAKA
JIEJIETUPOBaHMS [TOTHOMOYMH, M30MPAIOTCs BBICIINE JOJKHOCTHBIC JIU-
11a B OTHENBHBIX cyObekTax Poccuiickoii denepariyiu U ry1aBbl MyHHUITU-
NaJLHBIX 00pa30BaHuil, a Takxke GOPMUPYETCss BEPXHSIS MMajaTa HAIIEeTo
napiameHTa — Coser denepaunu. ba3oBeIM mpuHLIMIIOM H30HpaTEb-
HOTO TIpaBa SBISETCS TaK)Ke MPUHIUI TAalfHOTO TOJIOCOBAaHUS, rapaHTH-
pyoIIUi HU30UpaTEI0 AaHOHUMHOCTh M HMCKJIIOUAIONIMA KOHTPOJbL €ro
BOJICU3bSIBICHUA. AHOHUMHOCTb HPEAIoaraeT rojlocoBaHue n30Hupa-
TEJbHBIMU OFOJUIETEHSIMU, KOTOpPhIE N30MpaTey 3aloHAI0T Ha u30upa-
TEJIbHBIX yYacTKaX B CHEIMAJbHBIX KOMHATaX M OMYyCKaloT B M30Hpa-
TEJBHYIO YPHY B CJI0KECHHOM BHUJIE MJIM KOHBEPTE.

B Koncturynuu Poccuiickoid @enepauuy HET OPSIMOrO YKa3aHUS
Ha 00s13aTeNbHOCTh y4acTus B BbIOOpax. OHAKO BOIPOC O TOM, SIBIISIET-
Csl M y4acTHe B BBIOOpax MPaBOM WM OOS3aHHOCTBHIO TPaKAaH, HEOI-
Ho3HaueH. C onHo#l ctoponbl, Koncturyuus Poccuiickoit ®@enepanuu
rapaHTHPYeT TpaKAaHaM MPaBo U30UPaTh U OBITH M30PAaHHBIM, YTO CBU-
JIETETLCTBYET O TOOPOBOJIBHOM XapakTepe ydacTusi B BeiOopax. C apy-
TOH CTOPOHBI, HEKOTOPBIE CIIELMAIMCTBl YTBEPXKAAIOT, YTO Y4acTHE B
BEIOOPAx MOJDKHO OBITH OOSI3aHHOCTHIO, MTOCKOJBKY OHO CITOCOOCTBYET
IpaX/1aHCKON OTBETCTBEHHOCTH U MOBBIIIAET MOAOTYETHOCTh BIACTH.

OnHako ecTh Cepbe3Hble BO3paKEHUS IIPOTUB TaKOro noaxona. Bo-
NEPBbIX, HABA3bIBAHUE OOSI3aHHOCTH T'OJOCOBAaHUs HApyIIaeT MHIUBU-
IyanbHYI0 CBOOOJY M MOXET MPUBECTH K MOJABICHUIO MOIUTUIESCKOTO
WHAKOMBICIHS. Bo-BTOpBIX, MPUHYXIEHHE K TOJIOCOBAHUIO MOXKET MpH-
BECTH K TOMY, 4TO TpakaaHe OyayT y4acTBOBaTh B BRIOOpax 0e3 JOIIK-
HOT'0 UHQOPMHUPOBAHMA WIN UHTEpeca. DTO MOXKET [I0J0PBaTh Ka4eCTBO

220



JEMOKpPATHYECKOTO Tporiecca. B-TpeTpux, 00S3aHHOCTH TOJIOCOBAHUS
MOJKET OTTOJIKHYTh T€X, KTO UyBCTBYET C€0s5 MCKIFOYCHHBIM W3 TIOJIHUTH-
YEeCKOH CHUCTEMBI. DTO MOXKET HPUBECTU K DIUTAPHOMY PQEKTy, KOraa
TOJIBKO camasi MPUBMUIIETHPOBAHHAS YaCTh OOIECTBA aKTHUBHO Y4aCTBYET
B BeIOOpax. U HakoHell, rccaenoBaHus OKa3alld, YTO IPUHYAUTENBHOE
rOJIOCOBaHHE Ha CaMOM JIeJie MOXKET CHH3HTh OOIIYI0 SIBKY H30upaTeneit
3a CYET OTUYXKIEHHS TeX, KTO HE YYBCTBYET CBSI3H C IOJUTHYECKUM
MIPOIIECCOM.

Hcropudecku CIOXKHIOCH TaK, YTO O0SM3aTENIbHOE TOJOCOBAHHE
BBOJIMJIOCH B HEKOTOPBIX aBTOPUTAPHBIX M TOTAIUTAPHBIX PEXKUMAX,
TaKkuX Kak Hauuctckas ['epmanus, ¢amuctckas WUranus, Ceepnas Ko-
pest.

OpHako cienyeT OTMETUTb, YTO O0S3aTENbHOE TOJIOCOBAaHHME HE
BCerja NPUBOIUT K aBTOPUTAPU3MY WIIM TOTAIHTapu3My. B HEKOTOPBIX
JIEMOKPAaTUYECKUX CTpaHaX, TakuxX Kak bembrust u I'penust, cymecTyer
00s13aTeNbHOE TOJIOCOBaHHE 0€3 KaKUX-JIMOO CYIIECTBEHHBIX IPU3HAKOB
aBTOopuTapu3Ma. TeM He MeHee, 00S3aTeNbHOE TOJOCOBAHHE MOXKET
MPENCTaBIsITh COOON MOTEHIMATIBHBIN PUCK ISl IEMOKPATHYECKUX WH-
CTUTYTOB, OCOOEHHO KOTJla OHO COIPOBOXKJIAETCS APYTUMH MepaMu,
OTPaHUYUBAIONINMH MoNuTHYeCKHEe cBoOo b [4, C. 210]

CTOpOHHHMKHN W€ O0A3aTENLHOTO TOJIOCOBAHHWS IIOJIATAIOT, YTO
KOHCTUTYIIMOHHAs 00S3aHHOCTh y4acThs B BbIOOpax, sSBISSICH 3Pdek-
THUBHBIM CPEJICTBOM OOpPHOBI ¢ a0CEHTEN3MOM, HE TOIBKO 00ecrednBaeT
BBICOKYIO SIBKY Ha BBIOOpaxX W HHUBEIUPYET MX HEpe3yJIbTaTHBHBIN HC-
X0, HO W JUCIMIUIMHUPYET TPaKAaH, pa3BUBas B HUX YYBCTBO OTBET-
CTBEHHOCTH Tepesi OOIIECTBOM M TPaXAAHCKOTO foira. [IpoTuBHHUKH
TaKOrO TOJXO/Ja CYHTAIOT O0SM3aTENbHOE TOJOCOBaHHWE HApPYIICHUEM
JIEMOKPAaTUIECKOTO MPUHIIAITA CBOOOIBI BEIOOpa, TOOOYHEIM 3 dekTom
KOTOPOTO SBIISIETCS OTCYTCTBUE MHTEepeca u30upareineil K BBIOOpam, 4To
CTaBHT TOJT COMHEHHE OCO3HAHHOCTh WX Bojem3bsaBieHus [5, C. 130].
Bompoc nerutuMHOCTH BacTH, H30paHHON IyTeM MPHUHYXICHUS K TO-
JIOCOBAHUIO, SIBISIETCS JUCKYCCHOHHBIM M OCTAaeTCs MO cell AEHb Ipes-
METOM OOCYXKJICHUsS B pamMkax Teopuu nipasa [4, C. 215]. dunocodckuit
MOAXO0J K TOHUMAaHHIO CYITHOCTH TOJIOCOBAaHUS OJHOBPEMEHHO KakK
npaBa ¥ 00S3aHHOCTU TPaXKAaH HE MPOTHBOIMOCTABISACT 3TU TMOHSITHUSA, a
MPUMUPSIET UX, OTOXKAECTBIISS peaqu3aluio NpaBa Ha y4acTHe B BBIOO-
pax ¢ 00S3aHHOCTBIO, €CJIM PacCMaTPUBATh B3aMMOJCHCTBHE 3THUX IIO-
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HATUH B KOHTEKCTE HPAaBCTBEHHBIX HOPM M HCIOJIHEHHS I'PaXKIaHCKOTO
Jl0JIra U3 NoOYXIEHUH COBECTH.

Tem He MeHee, ClleAyeT OTMETHTD, YTO 00s3aTeIbHOE TOJI0COBAHUE
TaK)kK€ MMEET ONpEJEIICHHbIE NMPEUMYIIECTBA, TaKHe KaK IOBBIIICHUE
OCBEIAOMJICHHOCTH TpakJaH 00 M30MpaTensHOM Ipoliecce U obecrede-
Hue 0oJiee CIpaBeUIMBOIO IIPEICTaBUTENLCTBA PA3JIMUHBIX TPYIII Hace-
nerns. OfHAKO 3TH NPEUMYIIECTBa JOJDKHBI OBITH THIATENHHO COIO-
CTaBJIEHBI C MOTEHIIMAIBHBIMHA YIPO3aMH I pealn3alyy 1eMOKpaTH-
YEeCKHX MMPHUHITUIIOB H30UPaTeLHOTO MPaBa.

Takum 00pa3oM, ydacTue IrpaxkiaH B BbIOOpax SBISETCS BaXKHEH-
MM (HaKTOPOM AEMOKPAaTHYECKOTO pa3BUTHs rocynapctsa. [IpaBo us-
Oupath 1 ObITH H30paHHBIM rapanTHpoBaHo KoHcTutynueit Poccutickoit
®denepanny U SABISIETCA OJHUM M3 OCHOBHBIX IpaB YEJIOBEKA M Tpakaa-
HuHa. ConepikaHue 3TOr0 KOHCTHTYLIMOHHOIO IpaBa MPEAIONaracT
cB00O/Ty BHIOOpa W HE MOXET TOJKOBAThCS KakK 00s3aHHOCTH. Hemomy-
CTUMO TIPUHYJMTENBHOE MPHUBIICYEHUE TPAXKAaH K y4acTHIO B BBIOOpPax,
MOCKOJIBKY 3TO HapyllaeT uX cBOOOAY M MOAPBIBAET OCHOBBI JAEMOKpa-
THH.
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Anacmacusn Bauecnasosna Bywkosa*

CYAEBHAS PE®@OPMA 1864 I'OJIA U EE BJIMSIHUE
HA CYAEBHYIO CUCTEMY POCCUUCKOU ®EJEPALINN

B cmamve nposooumcs uccneoosanue nonodcernuii cyoedHou
peghopmbl 1864 200a u ee anusnue Ha COBPEMEHHYIO CYOEOHYIO cucmemy
Poccuiickoti @edepayuu. Ocoboe eHumanue yoensiemcs NPUHYUnam
npagocyous U UHCIMumymy Mupogoul rocmuyuu. B pezyromame ucciedo-
8aHUsL OLLIU YCMAHOBIEHbL PA3IUYUS COBPEMEHHOU CYOeOHOU Cucmembl
Poccuu om nonoosicenuti, 3a0eK1apupo8annvlx 8 pamkax cyo0ebHou pe-
dopmor 1864 200a, a maxace chopmyauposarvl npednodceHus no co-
BEPULIEHCMBOBAHUIO UHCIMUMYMA MUPOBLIX CyOell.

Knrouesvle cnosa: cyoednas pegpopma 1864 2., mupoesoii cyo,
NPUHYUNBL NPABOCYOUS, Cbe30 MUPOBBIX CYOel, MUpO8as 10CMUYus, Cy-
OdebHnas cucmema.

JUDICIAL REFORM OF 1864 AND ITS IMPACT
ON THE JUDICIAL SYSTEM OF THE RUSSIAN FEDERATION

The article examines the provisions of the judicial reform of
1864 and its impact on the modern judicial system of the Russian Feder-
ation. Special attention is paid to the principles of justice and the Insti-
tute of world justice. As a result of the study, the differences between
the modern judicial system of Russia and the provisions declared in the
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framework of the judicial reform of 1864 were established, and pro-
posals were made to improve the institution of justices of the peace.

Key words: judicial reform of 1864, world court, principles of
justice, congress of magistrates, world justice, judicial system.

Cyne6nas cuctema Poccutickoit @enepanuu IMeeT JOCTATOUHO
Ooratyto ucroputo. CoBpeMeHHas cyeOHas cucTeMa UMeeT MHOTO 00-
IIET0 ¢ OpraHu3alueil cyJa, OCHOBAaHHOTO Ha ToJoKeHUIX CymeOHBIX
yctaBoB 1864 r., IPUHATHE KOTOPHIX OBLIIO WHUIIMUPOBAHO MMIIEPATO-
poMm Poccuiickoit umnepun — Anekcanapom Il. B 2024 r. cynebHoii pe-
¢dbopme Anekcangpa Il ucrionnasercs 160 net. B pamMkax gaHHOTO HCche-
JTIOBaHMSI pacCMaTPHUBAIOTCS CIIEIYIOIINE BOTIPOCHI:

1. Kakue mpuHLMIBI NPaBOCYAMS, 3aJI0KEHHBIE CyaeOHOU pe-
¢dhopmoit 1864 T., COXpaHWINCH IO HACTOSIIHNA MOMEHT?

2. B gem 3aKkiro4aroTcst OTIIMYMS MHCTUTYTa MEUPOBOH FOCTUIIMH
B Poccutiickoii umnepun u Poccutickoit @eaepanun?

3. EcTb In HEOOXOOMMOCTh B COXPaHEHUH MHCTUTYTa MUPOBBIX
CyZeH B HacToOsIIEe BpeMsi?

B kauectBe 00beKkTa HCClIeIOBaHHS HAMH ObUT U30paH UHCTUTYT
MHUPOBOH tocTHLMH. VHTEpec K HM3y4eHHIO aKTyaJlbHOIO M HCTOpHYe-
CKOT0 CTaTyca MHUPOBBIX CYAOB OOYCIIOBJIEH T€M, YTO OHM 3aJyMbIBa-
JUCh C LENbI0 CclelaTh IpaBocyane Oojiee AOCTYMHBIM TpaKAaHaM.
Taxke MHUpPOBBIC CYABI CO3JABAIUCh UIA PasTPy3KH CyINOB OOLIeH
IOPUCIOUKIMU Y MTO3BOJIUIN Pa3pelnTh JeJI0 OTHOCUTENbHO ObicTpo. Ha
COBPEMEHHOM 3Tale MHCTUTYT MUPOBBIX Cyzel MpeTepren psii u3MeHe-
HUH, KOTOpbIC TPUBENIM K YACTUYHOW YTpaTe BBHIIICH3IOKEHHBIX TIpe-
uMymecTB. B ¢BA3M ¢ 3TUM ecThb HEOOXOAMMOCTH CPAaBHUTH MHCTHTYT
MHPOBO# IOCTUIIUM HAa MOMEHT cyneOHou pedopmbr 1864 r. m Ha co-
BpEMEHHOM dTarne. B pesynbpTare mpoBeeHHOTO CpaBHEHHS MOXKHO OY-
JIET cIenaTh BHIBOJbI OTHOCUTEIHHO COBPEMEHHOTO COCTOSIHUSI MUPOBO-
IO CcyZa M B CiIydae HE0OXOAMMOCTH COPMYJIHPOBATH NPEATIOKEHUS,
KOTOpbIE YCTPaHUTh MPOOJIEMBI U YIYYIIUTH JESATEIBHOCTH MHPOBBIX
cynos B Pocculickoit @enepanun.

OtmetnM, uto cynebHas peopma 1864 r. sBisieTcs IUIIb O1-
HOU M3 pedopM BTOpoit monoBuHKEL XX B., KOTOphie 00eCTeUnsiu nepe-
yCTpOICTBO Kak oOIIecTBa, Tak W rocynapcTBa Poccuiickoit mmmnepun
Ha Oypxyas3HpIx Hadaiax. [lommmo pedopmel cyneOHOI cuCTeMBbl, B
cTpaHe Obljla MPOBEACHA KPECTBhSHCKAsl, CIEACTBEHHAs, MOJHMLEHCKasl,
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¢uHaHCOBasA, IIEH3ypHAasl, 36MCKas, TOpOJCKas, TIOPEMHAs, BOGHHAs U
npyrue pehopMbl. ITOT MEPHOJ OCTaNICsS B uctoprorpadguu Poccun kak
snoxa Benukux pedopm. Cynebnas pedopma 1864 r. apnsercs camoit
OypXya3HOH M3 BCeX, a 3aKII0YaIach OHAa B OTHCICHUH CylAa OT aIMH-
HUCTpaIlil W CO3JIaHWW BcecocioBHoro cyma [1,c. 15]. MenHo Ha
Haydajuax caMOCTOATEIILHOCTH CyJla U YTBEP)KICHHUS €r0 BCECOCIOBHOCTH
W OCHOBAaHBI IPUHIMIIBI IPABOCYAMS, KOTOPhIE ycTaHaBIMBaIUCh B Poc-
CUHCKOW UMIIEpUH.

[MpuHnunel MpaBocyaus B paMkax cyaeOHoH pedopmer 1864 r.
JeTUIINCh Ha J1Ba THUIIA — HA NPUHIMIIEI CYyJIOYCTPOMCTBA U MPHUHLMIIBI
Cyaonpou3BoAcTBa. [lepBblii TUII MPUHIUIIOB OTHOCWICS K HEMOCpEN-
CTBCHHOU CTPYKType CYJcOHOH CHCTEMBI, MOJACYJHOCTH [N, CTaTyCy
JOJDKHOCTHBIX JIML, MOPSAKY B3aMMOOTHOLICHUH MEXAY HUMH H T.J.
[IpuHIMIIBI CyIOTIPOU3BOACTBA COCTABISUIM OCHOBY JUISl IETaJbHOHM pe-
[JIaMEHTalMu cyAeOHOro mpoliecca B aJIMHUHUCTPATHBHOM, TpakaaH-
CKOM U YTrOJIOBHOM FOPUCAUKIIMSX.

[IpuHnunel cymoycTpoicTBa BKJIIOYAIM B ceOs: BCECOCIIOB-
HOCTb, IOPUINYECKOE PAaBEHCTBO MeEpe] 3aKOHOM M CYJIOM, OTIEJICHUE
cylda OT aJIMUHHUCTpAIH, HECMEHSAEMOCTh Cyliel, BBEJEHHE CyAa MpH-
CSDKHBIX 3acellaTeliel, MPUCSHKHONW aJBOKATyphl KaK y4acTHHKa Cyaeo-
HOTO TIpolecca.

K npuHImnam cymonpousBojacTBa OB OTHECEHBI: YCTHOCTH,
[JIACHOCTb, IYOJHUYHOCTh, COCTA3aTENbHOCTh, CBOOOHASI OLICHKA J0Ka-
3aTenbeTs [2, ¢. 103].

ITpuniune! npasocynus B Poccuiickoit @enepanuy 3aKperIeHbl
MOCPEACTBOM MHOXECTBa HOPMAaTHUBHO-TIPaBOBBIX akTOB. Cpemu Tex,
KOTOpBIE CO/EpKaT B cebe MpuHIMIEI paBocyausi B Poccuiickoii Me-
JepalyH, ciIeayeT OTMETUTD CIEAYIOLIHE:

— Koncrutynms Poccuiickoit @enepanmu;

— denepanbHbli KOHCTUTYIHOHHBINA 3aKoH OT 7 ¢eBpans 2011
r. No 1-®K3 «O cymax obmeit ropucaukiuun B Poccuiickoit denepa-
LUN»;

— @enepanbHBIA KOHCTUTYITMOHHBIN 3aKkoH oT 31 mexabps 1996
r. Ne 1-®K3 «O cynebnoii cucreme Poccuiickoit denepanum»;

— 3akoH Poccutickoit deneparuu ot 26 uroHs 1992 r. Ne 3132—
1 «O cratyce cyneii B Poccuiickoii Deaepanumy.

U3-3a MHOXKECTBEHHOCTH HOPMATHBHBIX TPABOBBIX aKTOB, CO-
JepyKaliux HOPMBI O MPUHLIMIAX MPABOCYIHs, UCCIEA0BATEIN-IOPUCTHI
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10 CHX IOp HE NPHUIUIM K €IMHOMY MHEHHIO OTHOCHUTEIBHO CIIMCKa
JAHHBIX NPUHIUIOB. Tak, B CUCTEMe MPUHIUIIOB [IPABOCYAUS BBLAEIIS-
IOT:

1. OcyiecTBIEHUE PABOCYANS TOIBKO CYA0OM;

2. OcymecTBieHNEe MPABOCYIUS B TOYHOM COOTBETCTBHH C 3a-
KOHOM;

3. IlpaBo rpaxkaaH Ha cyaeOHYIO 3alINTY;

4. PaBeHCTBO rpaKAaH Mepe]] CyA0M U 3aKOHOM;

5. He3aBUCHMMOCTD CyJiel U NTOJYMHEHNE UX TOJIBKO 3aKOHY;

6. KomnernanpHOCTb pPacCMOTPEHHS Jlel WM €IUHOIUYHOE
OCYILECTBICHHUE IPABOCY NS,

7. YyacTue B OCYIIECTBICHHH IPABOCYAUS NPEICTAaBUTEIECH
Hapona;

8. OTkphITOE CyneOHOe pa30upaTeNbCTBO BO BCEX CYNaX;

9. HanmoHabHBIN S3BIK CYJ0YCTPONCTBA;

10. PaBeHCTBO CTOPOH U COCTA3ATEIHHOCTH MPOLIECCa;

11. Obecneuenne momo3peBacMOMy U OOBHHSIEMOMY IpaBa Ha
3alIuTY;

12. Tpe3ymmiust HeBUHOBHOCTH [3, ¢. 215-216].

[IpoBoas MCTOPUKO-TIPABOBBIE MapaJIe MEXIY MPUHLIHUIAMH
MPaBOCYAUS, Mbl IPUAEM K BBIBOJY O TOM, YTO COBPEMEHHbIE NMPHHLH-
MBI SIBJIAIOTCSL OOJiee YCOBEPIICHCTBOBAHHBIMU M JIOTHYECKHM Pa3BUTH-
€M MoyoxeHul BpeMeH Poccuiickoil umnepun. Hanpumep, Kk 3amekia-
puUpOBaHHOW B pamKax cyneOHoW pedopmer 1864 r. HecMEHSEMOCTH
cyneil mpubaBuiIach MX HE3aBUCHMMOCTb, HA KOTOPYIO YKa3bIBaeTCs B
COBPEMEHHOM 3aKOHOJIaTeNbCTBE. [IpHHIMIT BCECOCTOBHOCTH, KOTOPBII
MOJpa3yMeBaj BO3MOKHOCTb OOPAaTHTHCS B Cy JIFOOOMY M3 MOJAaHHBIX
Poccuiickoii umnepun, BHE 3aBUCUMOCTU OT €ro COIMAIBHOIO CTaTyca,
B coBpeMeHHOH Poccuu ciawicsd BOEIWHO C TNPHUHIMIIOM PaBEHCTBA
TpaXK/IaH mepen cyAoM u 3akoHoM. Takas popmanbHas TpaHchopMaIs
obycnoBieHa Tem, 4to B Poccuiickoit @enepanyu 60bie HE JEHCTBYET
COCJIOBHAs CUCTEMA.

CremyeT OTMETHTB, YTO BCE OCTANbHBIC IPUHIIMITEI IPABOCYAHS
B paMkax pedopmsl 1864 r. coxpaHwmmch A0 Hamux gHEl. ['macHoCTS,
MPE3yMIILUSI HEBUHOBHOCTH, COCTA3aTeNBHOCTh, MyONIUYHOCTH — 3TH
MPUHIMITEL TO-TIpeKHEMY cobmtoaatotes B Poccu.

Eme oanH BaHBIN acmekT, IO KOTOPOMY MOXKHO CPaBHHTH CY-
nebnyto cucremy Poccun u Poccniickoit MMIIEpH# — HHCTUTYT MHUPOBBIX
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cynmeir. O HE0OXOAMMOCTH BBEACHUS B POCCHM MHPOBBIX CyAeH cTamu
TOBOpHUTH B KoHIle 1991 1., korma nmocranorineaneM BepxosHoro Cosera
PCOCP 6b11 ogobpen nokyMeHT noj Ha3BanueM «KoHnenmus cyaeo-
Hoit pedopmbl B PCOCP». Konnenmus cynebnoit pedopmer 1991 r.
MPeJIOKIIIa COBPEMEHHYIO MO/JIEIb MHPOBON IOCTUITUH C COXPAHEHUEM
OCHOBHBIX Y€pPT, MPUCYIIUX JAHHOMY WHCTHUTYTY (BBIOOPHOCTBH, IOSIB-
JICHWE TOYETHBIX MHUPOBBIX CyI€H, ymOMHHaHHE OO YIpPOIIEHHBIX —
CyMMapHBIX — (OpMax CyAONpPOM3BOACTBA, NpPaBaa, Ui YTOJIOBHOTO
mporiecca), 0OJJHaKO He MpopadoTana X AeTanbHO. PalloHHBIE W TOPOJI-
CKHE CYyJIbl OBLTH TIEpErpy’KEHBI YTOJOBHBIMH, aJIMUHUCTPATUBHBIMU, a
0c00EHHO IpaXJaHCKUMU JieflaMH. bojplie Harpy3Kd HEraTUBHO BIIH-
ST Ha CPOKU M KayecTBO paccMOTpeHus jen. [loTpeOHOCTh yupexe-
HUSI MUPOBOHM IOCTUIIMH B COBpeMeHHOW Poccum 00OCHOBBIBanack, Io
KpaiiHel Mepe, Tpemsi 00CTOSATENbCTBAMU: COKPALICHUE B ONpEAeicH-
HOW CTCIICHH BeChMa 3HAYMTEIILHON HArpy3ku Ha (efepalbHbIX CYICH;
BO3MOXKHOCTH TPUOJIIDKEHUS Cy/la K HACEIEHUIO U TeM caMbIM o0ecrie-
YeHHe [IOCTyNa TPaXAaH K TPABOCYAHIO; CO3JIaHHE TIPEATIOCHIIIOK
YIOPOILEHHUS TPAKIaHCKOTO U YTOJIOBHOTO CYIONPON3BOCTBA. B ocHOBE
WJeH, TaK e, KaKk U IPU BBEJIEHUN MUPOBBIX CYIOB, YUPEKICHHBIX CY-
nebnoit pedopmoit 1864 r., OBUIO CO3/aHKE TPOCTOTO W JOCTYITHOTO
JUTSL HACEIICHUS TIPABOCYIHSL.

Opnako, T.®. ApaGoBa cripaBeJIUBO OTMEUAET, YTO CYACOHBIC
Oprasbl, IMEHYyEeMbIE «MHUPOBOU Cy/I», Ha COBPEMEHHOM JTarle yTPaTHIN
XapaKTepHbBIE YepThl MUPOBOH focTHIHMH. [[0aTOMY TIpaBHIEHEE HMEHO-
BaTh JaHHBIE OpPraHbl KaKk MeCTHbIE CyJbl. 1o MECTHBIMHU cyaamMu Hc-
cJIeIOBaTelb IOHUMACT CyICOHBIA OpraH OrpaHMYCHHON KOMIICTCHIINH,
MpeIHa3HAYeHHBIN I pACCMOTPEHHUS SKOHOMHYECKH HE3HAYNTEIHHBIX
¥ MaJIOIIEHHBIX TPKIAHCKHUX CIIOPOB B MOPSAIKE YIPOUICHHOTO CYAO0-
MPOM3BOJICTBA C 00s3aTEIBHBIM HCIOIb30BaHUEM CYJOHON MPOLIEAYPHI
MPUMUPEHUS CTOPOH [4, ¢. 72—78]. OfHAKO HCCIIEIOBATEH YKA3hIBAIOT
Ha TO, YTO UCTOPUYECKH MPHUCYIIIEe MUPOBOU FOCTUINH (2 TaKKe MECT-
HBIM CyAaM) IPUMHPHUTENBHOE HAYaNI0 MPaKTHYECKH HE HCIONb3YyeTCs,
910 0OBsICHSAETCS HEOOXOANMOCTBIO COONIOJEHUST CTPOTOM Tpoleccy-
aNbHOM ()OPMBI M CPOKOB, B KOTOpPBbIE IPUMHUPHTENBbHAS MPOLEAypa HE
Bcer/a BOuchIBaeTcs. Taxke oTMETHM, 4yTO 3aKoH «O MHUPOBBIX CYIbAX
B Poccuiickoit deneparum» He MpeIycMaTpUBaeT BBEACHUS HHCTUTYTA
MOYETHBIX Cy/ed WM aHAJIOTMYHBIX €My, ACWCTBYIOIIWX Ha oO0Ie-
CTBEHHBIX HaJalax.
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Mupossie cyasl B Poccuiickoil uMnepuu co3gaBaiuch sl pac-
CMOTPEHHS YTOJIOBHBIX JIENI TIO HETSHKKUM MPECTYIUIEHHUSIM (TIPOCTYIKA
MPOTUB OOIIECTBEHHOTO MOPSIIKA, TUIHBIC OCKOPOJICHUS, TTOOOH U T.IL.),
a TaKKe rPaXIaHCKUX eI, CyMMa MCKa B KOTOpBIX He mpeBbimaeT 500
pybneii (mo3muee — 1500 pybmneit [5, c. 16], B HEKOTOPBIX CyaeOHBIX
OKpyTax, Hampumep, okpyre MpKyTckoil CymeOHOM manaThl HE CBBIIIE
2000 pyb6ueii [6, c. 56]).

MupoBbiME CybsiME B Poccuiickoit IMIIepuu MOTIIH OBITH JIMIIA
BO3pacToM OT 25 JIeT, CO CPETHUM HWJIHM BBICIINM OOpa30BaHUEM, IPH
3TOM HE TpeOOBalIOCh IOPUANYECKOTO 00pa3oBaHus, a Takxke 00JanaB-
M€ BHICOKUM MMYIIECTBEHHBIM LieH30M. ClieyeT o0paTuTh BHUMaHHUE
Ha TO, 4yTO B Poccuiickoil MMIIEpHH OCTaTOYHO OOJNBIIOE BHUMaHUE
YACSIIOCH KOJIMYECTBY MMYLIECTBA, HAXOISILETOCS BO BIAJCHUH CIIy-
)amux. OOBICHATE 3TO MOKHO TeM, 4To B XIX B. GoraTrcTBo U oOecie-
YEHHOCTh, KaK TPaBUIIO, 03HAYAIN ITUPOKHE BO3ZMOXKHOCTH Uil 00pa3o-
BaHMs1. COOTBETCTBEHHO, 00ECIIEUEHHBIH YEIOBEK MOKET MOIYYUTh He-
o0xoauMoe oOpa3oBaHWE U TOJACPKHBATH €r0 Ha HaJIexalleMm
ypoBHe. M3 31010 cieayer, 4to 1 paboTaTh 00CCIICYCHHBIH Cyabst OyneT
0osiee mpodeccroHabHO. Ha COBpeMEHHOM 3Tare HMYIIECTBEHHBIH
IIEH3 YTPaTWI CBOKO aKTyallbHOCTh, IIOCKOJIEKY OTpaHMYEHHUE IIpaB
TpaxaaH 10 UMYIIECTBEHHOMY IIOJIOKEHUIO HEJOIYCTHMO B JIEMOKpa-
THYeckoM oOriectBe. Kpome toro, cornacHo crathe 43 KoHcTuUTyIMu
Poccwiickoit denepannm, Kaxaplid ©MeeT MpaBo Ha oOpasoBaHwue. ['a-
PaHTHPYIOTCS OOIIEAOCTYITHOCT, U OeCIUIaTHOCTh JOIIKOIBHOTO, OC-
HOBHOT'O O0ILET0 U CpeaHero npodeccnonaabHOro oopasoBanus. bosee
TOTr0, Ha KOHKYPCHOM OCHOBE O€CILIATHO MOXKHO MOJIYYUTh U BBHICIICE
obpazoBanwue [7]. Bce cynpu, BKIIFOYass MUPOBBIX, JOJDKHBI HIMETh BBIC-
1ee pUANIEcKoe 00pa3oBaHUe.

KiroueBoe pasnuume B craTyce MUPOBBIX cyael B Poccuiickoit
nMmiiepuun U Poccuiickoit denepanuu 3aKiI0YaeTCsl B CPOKE MX MOITHO-
Mounii. CorilacHoO YUpexKIeHUI0 CyIeOHBIX yCTaHOBIEHUH oT 20 HOS0-
ps 1864 1., MUpOBOIi cynbsi M30HMpaeTcs Ha CPOK B 3 rofia ye3AHBIM 3eM-
ckuM coOpanueM. [lociie ucteueHus cpoka MOJIHOMOYHIA, MUPOBOM CY-
IIbsl IMEJT TIPaBO BHOBB ITOJIaTh CBOIO KaHAWIATYpy Ha paHee 3aHMMae-
My IOJKHOCTh. CormacHo JeicTByroulel penakuuu (0T 27 HOSOpS
2023 r.) 3axona Poccuiickoit @enepanun «O cratyce cynei B Poccuii-
ckoit deneparmmy, MUPOBOM CyAbsl B TIEPBEI pa3 Ha3HadaeTcs (M30u-
paeTcsi) Ha JOJDKHOCTB CPOKOM Ha Tpu rofa. llpu moBTopHOM HazHade-
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HuM (M30paHWM) Ha JOIHDKHOCTH MHPOBOM CyIbs Ha3zHavaeTcs (M30mpa-
€Tcs) Ha COOTBETCTBYIOLIYIO JOJDKHOCTh O€3 OrpaHUUYCHMs CpOKa IOJ-
Homouuil. [IpenensHblii BO3pacT NpeObIBaHUS B JOKHOCTH MHPOBOTO
cynbu — 70 nert [8].

Y4uThIBas BBILIEH3II0KEHHOE, Mbl MO’KEM KOHCTaTUPOBATh, YTO
IpU YCIOBHH IIEPEHA3HAYCHUs HAa BTOPOH CPOK Cyabst (paKTHUECKH
obecrieunBaeT cebe MECTO B ONPENEIIEHHOM MHPOBOM Cyae 1O Ipe-
JIETBHOTO BO3pacTa MpeObIBaHWA. BrimeonvcaHHoe w3MeHEHHE OBLIO
3aKOHOAATeNIbHO 3akperuieHo B 2021 r. [lns 000CHOBaHUS JaHHBIX H3-
MEHEHUH B MOSICHUTENFHOM 3alMCKe K MpoekTy denepaibHOro 3aKoHa
«O BHECEHWH M3MEHEHHMH B OTHENbHBbIE 3aKOHOJATeNbHblE akThl Poc-
cuiickoii denepaliuu B 4acTH Ha3Ha4YeHUs (M30paHMsI) MUPOBOTO CYAbU
Ha JOJDKHOCTH Oe3 orpaHMYeHusi cpoka momHomouuit» Ilnenym Bep-
xoBHoro Cygna Poccuiickoil @enepanny ykas3blBajl, 4TO B CUCTEME CY-
NoB 00IIel IOPUCAMKIIMK OMNpPEJCIICHHBIM CPOKOM OTPaHUYMBAIOTCS
MOJTHOMOYHS TOJIBKO MUPOBBIX cyAel. Takxke UM ObLTIO OTMEYEHO, YTO B
2017 r. rpynma rocymapctB mpotuB  koppynuuu  (I'PE-
KO) pexomennoBana Poccu NMOBBICUTh «CTaOMIIBHOCTH CPOKa MPeObI-
BaHMS B IOJDKHOCTH MUPOBEIX cyzeii» [9].

[IpumeuaTensHO, YTO MCXOOHAS PEAAKUUs 3aKOHA MpeaycMart-
pUBajia HEOrpaHUYEHHBIM CPOK MOTHOMOYMM cyneil B Poccuiickoit De-
Jiepaluy, a ero peaakius ot 14 anpens 1993 r. ykaspiBasia Ha u30oupae-
MOCTh MHPOBBIX CyA€H CPOKOM Ha IISITh JIET HAacEJIeHHWEM OKpyra, Ha
KOTOPBII pacipocTpaHseTcs UX I0PUCAUKLINS.

AnBokat AJTBOKaTCKOM nanathbl Cankr-TletepOypra
K. EpodeeB, KOMMeHTHpPYS 3aKOHOAATENbHOE HW3MEHEHHE, YKa3bIBal
cienyrouiee: «YcraHaBauBaeTcsl OallaHC MEXIy MHTEpecaMH MOJIOAOTO
CHELHANNCTA, TOJIBKO YTO HA3HAYEHHOIO Ha [OJDKHOCTH MHPOBOTO
CyllbU, U MHTEpPECaMH TOCyJIapcTBa U o0IecTBa (paboTa FOPUCTa BBICO-
koW kBanupukammm). PasymeeTcs, MONOMON Cyabs OIDKEH WMETh
omnpeeneHHble TapaHTHH. Eciii OH yBUINT, YTO €ro MOTYT YBOJIHTH 4e-
pe3 HeOONBLIONH CPOK, 3TO BHECET ONpEeAe]ICHHYI0 HEpBO3HOCTH U He-
YBEPEHHOCTh B ero pabory. Kpome Toro, KaHauaaTsl Ha JOJKHOCTD
CyIbH MPOXOAAT JOCTAaTOYHO CEPbE3HBbIE UCHBITAHUS M MpoBepku. Ilo-
3TOMY YCTaHaBJIHMBATh MM HCIBITATENBHBIN Cpok 1-3 Mecsla, Kak mpo-
JaBlaM Ha pBIHKE, HelelecooOpa3Ho. OaHako cynaeOHas ommoOKa, BbI-
3BaHHasl HEONBITHOCTBIO CYIbH, MOXET OPOro OOOWTHCH YYaCTHHUKY
cyneOHOro mporiecca, Iaxe moJoMarh ero cyasoy» [10].
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Y4uThIBas BBILIEU3IOXKEHHOE, Mbl HE COIJIACHMCSI C MHEHHEM
K. Epodeena. IIpenocrapieHie BO3MOKHOCTH MUPOBOMY CY/bE€ 3aHATh
CBOIO JIOJDKHOCTB 0 MPEIENbHOTO CpoKa MpeObIBaHUS SBIACTCS OLIH-
OOYHBIM 1O HECKOJIBKUM MpUYMHAM. Bo-IepBBIX, TOT QaKT, YTO MaKCH-
MaJIbHBIN CPOK IPeObIBaHUS HA AOJKHOCTH MHPOBOro cyiasu — 70 et
OYEHb CHJIBHO PAaCIIMPSACT KATETOPHIO JIML, KOTOPble MOI'YT 3aHUMAaTh
JaHHYIO TOJKHOCTh. COOTBETCTBEHHO, B YSI3BUMOM IOJIOKEHHH HAXO-
JSTCSI MOJIOJbIE CTIEIIMATIUCTHI, KOTOPbIE HE MOIydaT BO3MOKHOCTH «CO-
PEBHOBATHCA» 3a JIOJDKHOCTH MHUPOBOTO CyIbU HM3-33a TE€X CyHAel, KOTO-
pble IPUIUIA Ha JAaHHYIO JOJDKHOCTH paHblIe (3TO CBA3aHO C TEM, YTO
KOJMUYECTBO JOJLDKHOCTEH OTpaHUUYEHO, a KOJIMYECTBO IOPUCTOB B CTPaHE
pactet). Bropas mpuunHa — OTCYTCTBHE KOHKYPEHLIUH. BO3MOXXHOCTD ¥
MHUPOBOTO CyIbH OECCPOYHO HAXOOUTHCS HA JOJDKHOCTH BPEOUT €ro
npodeccuoHaNnu3My, MOCKOJBbKY IOCIEAHEMY HE HYKHO NPHHUMATh
y4acTHsi B KOHKYpCE Ha CBOIO JOJDKHOCTb. B pesynbrare Takoil Cynps
MOHOIIOJIBHO HAaXOOHUTCS Ha cBOEH OOJDKHOCTH, HC MOATBEPXKAAsA TOTO,
YTO OH JCHCTBUTEIBHO SIBIAETCS JIYYIIMM W3 T€X, KTO MPETEHAYeT Ha
JIOJDKHOCTh MUPOBOT'O CYIbH.

Tak, KOHCTaTHpPyeM, YTO CPOKH MPEeObIBAaHUA B JOJKHOCTH MH-
POBOro cyapu Bo BpeMeHa Poccuiickoit umnepun Obutn Oosee cripaBen-
JIMBBIMH, HEXXENU B TeKyllee BpeMs. Brnpodem, naxe eciiv HE BHOCUTD
KapJUuHAJIIbHBIX W3MCHCHUIN B periiaMeHTaluo CpOKOB HOHHOMOHHﬁ,
JOCTaTOYHO YMECTHBIM YBEIUYHUThH CPOK MEPBOro MPeObIBAHUS MHPOBO-
ro CyIpd Ha CBOEH IOJDKHOCTH A0 5 JeT, Kak Obuto panee. JlomonHu-
TEJNBHBIA CPOK MOTHOMOYMH OyJEeT BHITOJJHO CKa3bIBaThCs Ha MpUoOpe-
TCHUU OIIbITa MOJIOABIMHU CIICHHUAIUCTaMU. TpI/I rojga — OTHOCHUTCIBbHO
MaJblii CPOK JJISi TOTO, YTOOBI MPHOOPECTH MOTHOIEHHBIA CyIeHCKUit
OIIBIT, KOTOPBIN MO3BOJIMII Obl KAUECTBEHHO HCIIONHATH 00A3aHHOCTH Ha
OeccpouHoli ocHOBe. OTHOCHTENBHO CpPOKa IOJTHOMOYHI MHPOBOTO
CylbU UMEKTCS U npyrue nosuuuu. Tak, E.M. [uryposa u A.B. Ilu-
I'YPOB BBICKA3bIBAIOT CJIEAYIOIIEE IPEATIOKEHHUE, 10 KOTOPOMY MHPOBOM
Cyabda NOJDKCH OCYHICCTBIIATH CBOU IOJIHOMOYMUA: MUHHUMAaJIbHBIN CpOK
MOJTHOMOYHI TIPH MEPBOM M30paHUH 10 3 JIET, MPH MOBTOPHOM M TO-
crnenyromieM u3bpanuu — 10 10 mer [11, c. 183].

CornacHo cyneOHoU pedopme 1864 T., MUPOBBIC CyIbl OBUIH
CO3JIaHBI JJIsl TOTO, YTOOBI pacCMaTpUBATh HE3HAYUTEIILHBIC YTOJIOBHBIC
U TpakIaHCKHE JIeJ1a, B TO BpeMs Kak o0Iuue Cyasl paccMaTpuBaiu 60-
Jee cIoXxHble. Takoe COOTHOIIEHHE COXPAaHMIOCh U 10 CETONHSIIHETO
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JIHA, C HEKOTOpPhIMU BUJIOM3MEHEHUsIMU. Tak, B coBpeMeHHOl Poccuu
CYLIECTBYIOT MHPOBBIE U paloOHHBIE CcyAbl. MUpPOBBIE CYyIBI II0-
MpeXHEMY PaccMaTpPUBAIOT JI€la MEHbLIEH BaKHOCTH, TO €CTh Te, Ha
paccMOTpEeHHE KOTOPBIX YXOJUT MEHbILIE BPEMEHU U pecypcoB. Takum
o0pa3om, BakHas (DYHKIIHSI MUPOBBIX CYJIOB — Pa3rpy3HTh CHCTEMY CY-
JIOB OOIIEH FOPUCAUKIUHM, C IICJIbI0 TOBBIIIEHUS WX 3(PPEKTUBHOCTH,
(hopManbpHO ObLIIa COXpaHEeHa.

Ha coBpemeHHOM 3Tare pa3BUTHS WHTEPECHBI ABE IETH CO3/a-
HUSI MAPOBBIX CyIOB — OOJIerdeHne JOCTyIa Tpak[JaH K MIPaBOCYIUIO U
pasrpyska paiOHHBIX CcylnoB o0miel ropucaukuui. OnHaKo, HEKOTOPHIE
HCCIIEI0BATENN YKA3bIBalOT HA TO, YTO B paMKaxX pedopMbl 3aKOHOJA-
Tellb BCE JIaJIbllle YXOJUT OT 3TUX 1eneil. Hanpumep, Bce yaile cokpa-
LIAI0TCS TPakKJaHCKUE JeNa, MOACYAHbIE MHUPOBBIM cyabsM. B 2018 r.
npuHaTeiM DenepanbHbIM 3ak0HOM OT 27 aekadps 2018 r. Ne 509-03
«O BHeceHmm wu3MeHeHW B crtatbu 31 w35 VYronoBHo-
npolueccyajgbHoro kojekca Poccuiickoit @enepaniun» Takas «y4acTby
MOCTHUIJIA U e YaCTHOTO OOBHHEHUS, KOT/Ia CYyIONPOU3BOICTBO IO CT.
116.1 YK P® 6puto mepenaHo K KOMIIETCHIIMM PaOHHBIX CynoB. Mc-
CIIEIOBATEIN CBA3BIBAIOT 3TH M3MEHEHHsI C TIOMCKOM 3aKOHOAATeJeM
peleHus npodieMaTUKU JOKa3bIBaHUS IO JIeJIaM YaCTHOTO OOBHHEHHUSI.
Bcenencreue uero HaOmromaeTcs OMOMHUTENbHAS Harpyska Ha paioH-
HEIE CYJIbI, 9TO HE SBISETCS 000CHOBAaHHBIM. [Ipyu coBpeMeHHOM 3arpy3-
K€ pallOHHBIX CYZOB, a TAKXKE UX OTAAJICHHOCTH (B CPaBHEHUH C MUPO-
BOHM IOCTUIMEH) OT HaceJeHHs TPYAHO OXHIATh, YTO BCS YKa3aHHbIC
npoOuieMbl OyayT petiens [12, ¢. 92].

B nopeBomonmionHo#t Poccun, Giraromapsi MUPOBOM IOCTHIINU,
CYIIECTBOBaBIIEH 000OCOOJCHHO OT OOMMX CyJAeOHBIX YCTaHOBIICHHI,
MEJIKHE YTOJIOBHBIE M TPaXKIaHCKHUE Jeja He MEePEeXOAUiIn 10 OeCKOHeY-
HOCTH M3 OJTHOH CyneOHOW MHCTaHITNH B Apyryio. lIpemycMorpenHas B
Hacrosimee Bpems cyaeOHas cuctema Poccuiickoit denepanuu He co-
riacyeTcs ¢ TOH, KOTOpYyIO ycTaHaBiuBana cyncOHas pedopma 1864 r.
Tak, MHCTUTYT MUPOBOW IOCTHUITUHM HE HAXOAUTCS B 000COOIEHHOM I10-
JIOXEHUU OT (peJiepalibHBIX CYIOB OOIIEH IOPHUCIAWKIIMHU, YTO MPOTHBO-
PEYUT UCTUHHBIM LEJSIM CO3JaHHSI MUPOBBIX CY/OB.

Ilo pelicTByrOIIEMY 3aKOHOAATENLCTBY PEILICHUS MUPOBBIX CY-
JIell MOTYT OBITh 00KaJIOBaHbI U IEPECMOTPEHBI PAHOHHBIM CYIOM 00-
mel ropucaIukuun. Takod MOAXOo[ K OpraHH3alWu MEpPecMOTpa pele-
HUH MHPOBBIX Cylell HECKOJIBKO 00ECIEHUBAET HHCTUTYT MUPOBBIX CY-

232



nel B 1enoM. bomee Toro, HEOOXOAMMOCTh TIEPECMOTpa PEIICHUN MH-
POBBIX CyJIel CO3/IaeT JOMOJHUTEIbHYIO HArPYy3Ky Ha cyJeld pallOHHBIX
CYJIOB, KOTOPBIE TaKXe HMMEIOT JOCTATOYHO LIMPOKYIO FOPUCAMKIIMIO.
JanHoe 00CTOSITENbCTBO MOATBEPIKAAET CY)KICHHUE O TOM, YTO OJHA U3
BaXKHBIX 33/1ad MUPOBON IOCTHULUM — Pasrpy3uTh Cynbl oOuiel ropuc-
JUKIMKA — B HACTOSILEE BPEMs HE BBIIOJIHAETCS. B Iensix CHMKeHUs
CyIneOHOl Harpy3kd IeJIecO00pa3HO ObLIO OBl YBEIHYUTH KOJIHMYECTBO
pPallOHHBIX CY/OB, a TAKXKE PACIIUPUTH IITATHYIO YUCIEHHOCTH WX CO-
TPYJIHHUKOB.

Tak, AeHCTBYIOIIMN NOPSAOK MEPECMOTpPa PEUIEHHH MHUPOBBIX
CyAel oTIM4aeTcst OT TOro, KOTOPBIA ObLT ycTaHOBIEeH pedopmoii 1864
r. B Poccuiickoil nMIiepuyn penieHusi, NpUHATbIE MUPOBBIM CYAbEH, ITe-
pecMaTpUBaIMCh Ha ChE3[€ MHUPOBBIX cyned. Chbe3n MHpPOBBIX Cyaei
MPEACTaBIsUT COOOH KOJJIETHANBHBIA OpraH U OOBEIUHSAI B CBOEM CO-
CTaBE BCEX MHPOBBIX CyJIel OKpyra, IEHCTBOBAJ MEPUOJHUYECKH, OCY-
LIECTBIISAS MPOBEPKY 3aKOHHOCTH M 0OOCHOBAHHOCTH MPUTOBOPOB U pe-
LICHUI MUPOBBIX cyaed. Tak, cbe3q BhICTynan Kak OpraH aneuIaLuOH-
HOWM WHCTAHIIMU JAJIi HEOKOHUYATENbHBIX MPUTOBOPOB M PEIIEHU MUPO-
BOTO CyIbM M Kak OpraH KacCallMOHHON HHCTaHIMH ]ISl MPUTOBOPOB
OKOHYATENIbHBIX, 0TBEeYaJ HernocpeacTBeHHo nepen Cenarom. [Ipuroso-
PBl M pELIeHUS] ChE34a MHUPOBBIX CyAEH CUMTAINCh OKOHYATEIbHBIMHU,
HO ObIJIa BO3MOXKHA TI0J]a4a KacCalMOHHBIX KaJI00 B KacCalliOHHBIC Jie-
naprameHTsl CeHaTa. Taxke Che3ll OCYIIECTBISUI HEMOCPEACTBEHHBIH
Ha/30p 3a JESITEeIbHOCTHI0 MUPOBBIX CYAEH OKpyra, a BRICIIMN Hal30p —
KaccalluOHHbIe jaenapraMeHTsl CeHaTa W MUHHCTp toctuiuu. [IpaBaa
TaKoW MOPSJIOK JeHCTBOBal He Be3ie. Tak B CHOMPHU Che3Ibl MUPOBBIX
CyIel He CO3JaBajliCh, a MOAYMHSAINCH OKPY>KHBIM CyAaM, a Kaccalu-
OHHOI WHCTaHIMeN BpicTynana Vpkyrckas cyneOHas manata, a He Ce-
Hart [6, c. 55]

Coznanne che3ga MHUPOBBIX Cyned ObLTO JOBOJBHO TEPCIIEK-
TUBHOH, ITOCKOJIbKY 3TO ObUI KOJUIETHAJIBHBIA Oprad U B HETO BXOAMIIH
MHUpPOBBbIE CYAbH, TEM CAaMbIM OHHU CHEIHMAIU3UPOBAINCH HMEHHO IIO
OTIpEeIETICHHBIM KaTEeropysM el U B MOCJEAYIOIIEM MOTJIM HUCIOJIB30-
BaTh IIOJyYCHHYIO IPAaKTHKY. Bce ke 3TOT MHCTUTYT UMEN ONpeneneH-
Hble HepocTaTku. A.I'. ['ankuH, ycTaHOBUI TVIaBHBIE MPUYMHBI, IO KO-
TOPBIM CHE37 MUPOBBIX CyJIeH HE MPOJEMOHCTPHUPOBAT 3HAUUTEIBHBIX
yCcHexoB B pabore:
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1) orpOMHBII HAILIBIB IET1, KOTOPBINA TpeOOBal OT Cy el TTOTHOM
0OT/Haun U 6€30CTAaHOBOYHOM Cy/IEHCKOU paboTHI;

2) OTHAIEHHOCTh MECT Pa0OThI MUPOBBIX CYJIEH OT YE3AHBIX TO-
pomoB. Jlis Toro, 4TtoOBI mOOpaThCs IO MecTa Che3la, CyAbs TPaTHi
JIeHb, a TO B 0OJIbIIE, a TAKKE IOCTATOYHO OOJbITNe (GPUHAHCOBBIE CPE/I-
CTBa, HEOOXOJIMMBIE JIJISl 3TOTO.

JIBa 3THX 00CTOATENHCTBA MIPUBEIIN K TOMY, YTO CYJbH MO pa3-
HBIMHM TIPEAJIOraMH Ha CyJI HE SABJISUIMCH, CECCHU OYEHb 4acTO MPU3HABa-
JIUCh HecocTosBIIMMUCS. MccaenoBaTens Takke otMedaet: «Jlaneka ot
ujeana Oblia U paboTa KaHIEISIPUU Che3na. B CBsA3M ¢ HEXBATKOM 1MOJI-
TOTOBJICHHBIX KaJ[pOB B JEJONMPOM3BOJCTBE IAPHUI MOTHBIA Xaoc» [13,
c. 95].

[IpuHuMass BO BHUMaHHE BBINICH3JIOXKCHHOE, MBI MOXXEM KOH-
CTaTUPOBATh, YTO B COBPEMECHHOCTH JaHHBIN MHCTUTYT HE CTOJIKHETCS C
TaKMMHU Ke TpyAHOCTIMH. OOYCIIOBJICHO 3TO TEM, YTO JOKYMEHT0000-
POT BO Bce OOJBINEH CTEIEHH MEPEXOIUT B AIICKTPOHHBINA (opmar, Iie-
peMeniaThCsi B MPOCTPAHCTBE CTAJIO 3HAYMTENBHO MPOIIIe, TaK KaK TO-
SIBUJIACh COOTBETCTBYIOIIAass MHQPACTPYyKTypa M TEeXHHKAa. B cBsi3u ¢
3TUM, PECTaBpallsi UHCTUTYTa Che3la MHUPOBBIX CYACH KakK KOJUICTH-
JIBHOTO OpraHa, KOTOPBIH 3aHUMAETCS HAJI30POM 32 JESITEIbHOCTHIO
MUPOBBIX CyAeH M MEPeCMOTPOM HX PEIICHHUH, crocoOHa OOJEerduTh
paboTy paiOHHBIX CYAOB W YJIYYIIUTh Ka4eCTBO PEIICHHN IO JIeiaM,
BXOJISIIUM B KOMITETCHIIUIO MUPOBBIX CYJIOB.

Jlns yaydiieHuss GyHKIHOHHUPOBAHUS HHCTHTYTa MUPOBOH FOC-
Ty B Poccun 1ienecooOpa3Ho BHeApeHue psaaa pedopm, HampaBieH-
HBIX Ha COKpaIllEHUEe CPOKOB PACCMOTPEHUS JIC] U IMOBBIIICHUE JOCTYII-
HOCTH TIpaBOCyIus. BBelqeHHEe YMpOIIEHHON MpOLEAyphl, HAmpUMeED,
MOJKET OBITh OCYIIECTBIICHO TI0 MOJICITH MePexXojia U3 OJTHOU MPOLEAYPhI
B JIPYTYIO NPU HAJUYUK OOBEKTUBHBIX NpuuuH. OgHAKO MpHU JFOO00M
YIPOIICHUU TPOLEAYPHl JUII MUPOBBIX CyIei clenyeT He JOMyCTUTh
MOSIBIICHUS] TAKOTO BUJIA CYIOTPOU3BOICTBA, KOTOPBIM HAPYIIWIT OBl HITH
MOT CO3J1aTh BO3MOXKHOCTh CYIICCTBEHHOTO HAPYIICHHUS MPOIECCyallb-
HBIX IpaB cTOpoH. [Ipexae Bcero, Mbl mpeyiaracM BBEACHHUE YIPOIICH-
HOU MPOTIETypHI JJIs OTIPECIICHHBIX KATETOPHI JIEN, PACCMAaTPHBAEMBIX
MHUPOBBIMH CYJIbSIMU. B 4aCTHOCTH, peub HIET O TPaKIAHCKHUX Jeax C
HEOOJIBIION CYMMOUM HCKa, O CEMEHHBIX CIIOpax, HE TPeOYHOIUX Je-
TaNBHOTO pa3duparenbeTBa. [Nl yKa3aHHBIX KaTeropuid Jel MOXKHO
MPeIyCMOTpPETh O0Jiee COKPAICHHBIH MOPSIIOK PACCMOTPEHUS, KOTOPBII
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MO3BOJIMI OBl ONTHMHU3UPOBATH IpoLecC pabOTbl MUPOBBIX CYAOB U
CHU3UTH HAarpy3Ky Ha CyJei.

O apyrux npeasoKeHusX oTMedanu paHee. B uactHocTH, pen-
JIaraeTcsl pecTaBpUpPOBATh MHCTUTYT ChE3Ja MHUPOBBIX CyJEeH, Tak Kak
3TO0 OyImeT crocoOCTBOBaTh HE3aBHCHMOCTH MHPOBBIX CyIeH, Ooiee
CKOPOMY M KOMIICTEHTHOMY PAacCMOTPEHHIO JeJl M pasrpyske ¢ene-
paNbHBIX cyaoB oOmiel ropucaukuuu. [loMumo ckazaHHOTroO, mMpeasara-
€TCsl YBEIMYUTh MEPBOHAYANBHBIN CPOK TMOJTHOMOYNH MHPOBOTO CYAbU
C Tpex JIO MATH JIET. DTO HEOOXOJUMO JUIS TOTO, YTOOBI MOJIOJIBIE CIie-
LUATUCTBl UMENH OOJblIe BO3MOXKHOCTEH K ajanTalud ¥ npuodpere-
HUIO IPAKTHYECKOTO OMbITA, KOTOPBIKA OBl IO3BOJIMII UM HOWTH Ha Jallb-
HEHImiA, 6ecCpOYHBIN CPOK TTOITHOMOYHH.

ITonBozas utorn, MOXKHO CIENAaTh HECKOJIBKO BaKHBIX BBIBOJOB.

Bo-niepBbIX, NpUHIMIIEI IPABOCYIUsA, OCHOBaHHBIE elle B Poc-
CUHCKOM MMIepuu, akKTUBHO COONIONAIOTCA M pa3BUBaroTcs B Poccuii-
ckoii Deneparuu. DTO SIBISICTCS MOJIOKUTEIBHBIM KAa4eCTBOM COBpE-
MEHHOH CyneOHOW CHCTEMBbI, KOTOpOe OOECIEeYHUT BBIIOJHEHUE €€ OcC-
HOBHBIX II€JIeH — CIIpaBeJIMBOE PacCMOTPEHHE MOJCYIHBIX €T U TpHU-
HSATHE 3aKOHHBIX PELIECHHUH M0 HUM.

Bo-Bropeix, OeccpodHOCTh NMpPEOBIBAaHMS MUPOBOTO CYAbH Ha
CBOEH JIOJDKHOCTH SIBJIIETCS OIIMOOYHBIM PEILICHHEM COBPEMEHHBIX 3a-
koHozareneld. B Poccuiickoii umnepuu, rjie MUpOBOM CyJbd PETYIISPHO
nepeusdupacs, odecreuynBagock 0OHOBICHUE CYACHCKUX KaIpoB, YTO
CTHUMYJUPOBAJIO TIOCIEAHUX K COBEPLICHCTBOBAHUIO COOCTBEHHBIX
HaBBIKOB.

B-TpeTbux, COBpeMEHHBI MHCTUTYT MHUPOBOW FOCTHUIIMH HEOO-
XOJIMM POCCHHUCKON CyAeOHOW cUcTeMe, HO BBUAY HEMPaBWIBHBIX pe-
LIEHWH 3aKOHOJATeNsl €r0 OCHOBHBIE 3aJadyd — pasrpy3ka pailOHHBIX
CyIOB M OOJierdeHue AOCTYIa HaceJIeHHUsI K MPaBOCYAMIO, Bce OOJblie
Pa3MBIBAlOTCSl M WTHOPHUPYIOTCA. J[Is MCIpaBIeHMs] CUTyalliM Ba)kKHO
nepeHnMaTh onbIT peopm 1864 1., KOTOpBIE MOTYT OBITh IPUMEHUMBI
1 B CETOJIHAIIHUX pealnsX.

Takum 00pa3oM, MOKHO TOBOPUTH O TOM, WAEU BO3POKICHHS
WHCTUTYTa MHPOBOH IOCTHUIINH B COBpeMeHHOW Poccnu ObLTH HIEeHTHY-
HBl LEISIM CO3JaHUs MHUPOBBIX CYJOB B paMKax cyaeOHOW pedopMsl
1864 r. OnHako aHaMU3 MPaKTHUYECKON AESATENbHOCTH MHUPOBBIX CyZAei
CBHJETEIBCTBYET O TOM, YTO 3aKOHOJATEIIO HE yIalIOoCh B ITOJIHOW Mepe
MEPEHATh UCTOPHUUYECKUI ONBIT U HCTUHHYIO IIPHPOLY MUPOBBIX CYIOB.
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HNmenHO mo3TOMY BCE Halle BBICKA3bIBAIOTCS TMPENJIoXKEHHs o pedop-
MHPOBAaHUU HHCTUTYTa MHUPOBOH IOCTHIIHH.
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EBrennii Muxaiinosuu ['opaseneBckuii®

OBECIIEYEHME 3AIIATHI IEPCOHAJIBHBIX
JAHHBIX B CYJOIIPOU3BOACTBE

OoHotl u3 enasuvix 3a0a4 cyoebHol cucmemsl A61Aemcst obec-
neuenue npospavHocmu u docmynnocmu cyoebnoeo npoyecca. C pasz-
sUmMuUeM COBPEMEHHBIX MEXHONI02UL HEOOXO00UMO YIYYUAMb MEXAHUZMbL
UHMOPMUPOBAHUSL O Pe3yIbMamax paccMompeHusi 0eil, 8 MOM Hucie
nymem nyonuxayuu cyO0eOHblX axmog @ unmepneme. B cmamve pac-
CMAMPUBAIOMCSL 0COBEHHOCMU 3AUUMbL HEPCOHATIbHBIX OAHHBIX YYACH-
HUK08 cyO0ebHo20 npoyecca. Pezynbmamel ucciedosanus npeocmagie-
Hbl 8 8UOE NPedNoNHCEHUU NO peueHUt0 npobiemvl OMEemcimeeHHOCU
34 He3aKOHHbIE 0elCMEUsL ¢ NEPCOHATbHLIMU OAHHBIMU VYACTHHUKOS CY-
0ebHoeo npoyecca. ABmop npuxooum K 8vl800y, Umo npu nooaye UcKo-
6020 3AA6NIEHUS BOZHUKAEN KOHMIUKM UHMEPeco8 MedcOy TUYOM, CO-
buparowum 0oKazamenbcmea 000CHOBAHHOCMU UCKA, U JTUYOM, YblU
nepcoHanvible OaHHble 3aUuUUeHbl 3A4KOHOM, OOHAKO NePCOHANbHbLE
OauHble HeobX00UMbL 0151 0OpaweHUs 8 cYO.

Knrwouesvie cnosa: nepconanvhvie Oanmvie, VHACMHUKU CYOO-
npoU3800CMEa, OMEemcmeeHHOCHb, MOPAIbHYLIL 8Pe0, CYOeOHble aKmul,
2NIACHOCMb.
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ENSURING THE PROTECTION OF PERSONAL
DATA IN LEGAL PROCEEDINGS

One of the main tasks of the judicial system is to ensure trans-
parency and accessibility of the judicial process. With the development
of modern technologies, it is necessary to improve the mechanisms for
informing about the results of the consideration of cases, including
through the publication of judicial acts on the Internet. The article dis-
cusses the specifics of protecting the personal data of participants in the
judicial process. The results of the study are presented in the form of
proposals to solve the problem of liability for illegal actions with per-
sonal data of participants in the judicial process. The author concludes
that when filing a claim, there is a conflict of interest between the per-
son collecting evidence of the validity of the claim and the person whose
personal data is protected by law, but personal data is necessary to ap-
ply to the court.

Key words: personal data, participants in legal proceedings, li-
ability, moral damage, judicial decisions, publicity.

B Hacrosimee Bpemsi nu@poBBIE TEXHOJOTHMH BHEIPSIOTCS HE
TOJIBKO B NIOBCCAHCBHYIO XM3Hb PAAOBBIX I'paXJaH, HO U B ACATCIIb-
HOCTb OPTaHOB BJIACTH, B TOM YHUCIIE U CYJEOHBIX OPTaHOB.

B umensx uudpoBuzaunu u MHGOpPMATH3ALUHU CYIONPOU3BOI-
CTBa, a TaKKe CO3JaHMs ONArompHsITHOTO UMHIDKa cyda, [IpaButens-
ctBoM Poccuiickoit ®enepanuun peanusyerca DenepanbHas LelieBas
nporpamma «Pasputne cynebHoit cucremsl Poccuu Ha 2013 - 2024 To-
IbD», B KOTOPOH C(OPMHPOBAaHBI COOTBETCTBYIOIIME KOHLENLUH WH-
¢dopmatuzauu. B 2019 rony Coserom cyneli Poccuiickoit @eaeparuu
oputa omoOpena «Konnenmwst nHGOPMANMOHHON TOJUTHKH CyAeOHON
cucreMbl Ha 2020 - 2030 roabi».

B pamkax yka3aHHOW KOHIIENIMM TIOCTaHOBJIEHA 3a1ada obec-
NeYnTh OallaHC MEXIY CBOCBPEMEHHBIM BHEIPEHHWEM COBPEMEHHBIX
TEXHOJIOTHH 00pabOTKH NaHHBIX M 3aLIUTOW IpPaB I'Pa’kAaH, COXPAHATH
MepPCOHAJIbHBIE JAAHHBIE, CTABIINE W3BECTHBIMM CYIy NPHU HCIIOJIHEHUU
CITy’)KeOHBIX 00s3aHHOCTEH W B XOJi€ OCYLICCTBJICHHUSI TPABOCYIUS, CO-
OomomaTh 3akoHOmaTenbcTBO Poccwiickorr demepanuu B yKa3aHHOW
cepe, a Tarke JTOKaIbHBIE aKTHI TI0 BOIIpocaM 00pabOTKH IepCOHAIb-
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HBIX JIaHHBIX U TpeOoBaHMA K WX 3amuTe. Taxke orMeueHa mpobiema
nepcoHn(UKANUK U 0e30MaCHOCTH JOCTyna K MH(OPMAIIMOHHBIM pe-
cypcaM CyIOB, B TOM YHCIIE HEAOMYCTUMOCTh Tepenauyn ClIyKeOHBIX
JAHHBIX TPETHUM JIMLIAM.

s Toro, uToOs1 nHGOpManHsI 0 paboTe CyA0B ObLIa JOCTYITHA
BCEM, a TaKXe 4TOOBI pe3ylIbTaThl PACCMOTPEHHUS NI OBUIA OITyOJIMKO-
BaHbl, OBITM CO3/aHBI CalThl CYZOB. DTO MO3BOJHIIO PACHPOCTPAHUTD
3HaHUsI 0 IPUMEHEHUH TpaBa cpelid MIMPOKOTo Kpyra JIF0JIeH U crioco0-
CTBOBAJIO YCTOWYMBBIM OOIIECTBEHHBIM OTHOIIEHUSM U 3((EKTHBHBIM
HAy4YHBIM HCCJICAOBAHHUAM B 00JaCTH IPABOBOTO PETyIUPOBAHUS U Mpa-
BONPUMEHEHHS.

[MockonbKy, TEKCTBI CyIeOHBIX MOCTAHOBICHWH, BBIHECEHHBIX
Mo pe3yibTaTaM CcyaeOHOro pa3oupaTenbCTBa, COACPIKAT MEPCOHATILHbIC
JaHHBIC YYACTHUKOB J€Ja, TO BOSHUKIIM CIy4Yau UCIOJIb30BAHUS IIEPCO-
HAJIBHBIX JIaHHBIX, MOJYYEHHBIX MX CYJCOHBIX IMOCTAaHOBJICHWH, B TIpe-
CTYIHBIX IETISX.

JeiicTBytomiee mpoleccyanbHOE 3aKOHOAATENbCTBO BO3JIAraeT
Ha HcTIa 00s3aHHOCTD MPH TI0J[aue HCKOBOTO 3asBJICHHS MTPEOCTABIISATh
CBelleHUsI 00 OTBETUHKE-(PU3MUECKOM JIHIIE, SIBISIONIMECS MEePCOHATb-
HBIMHU JTaHHBIMH: (PaMUIIUS, UMsI, OTYECTBO (IPH HAIMYMH), AaTa U Me-
CTO POKACHUS, MECTO >KUTEIBCTBA WM MECTO NMpeOBbIBAaHUS, MECTO pa-
00THI (ecnu u3BecTHO), oauH W3 uaeHtudukaropos (CHUIIC, MHH u
1.0.) (cTarkst 131 I'paxkmaHCKOTO TpOoIllecCyanbHOTO Kojekca Poccwmii-
ckoit @eneparnuu (manee — ['TIK PD), crates 125 ApOutpaxHoro mpo-
neccyaiabHoro koaekca Poccuiickoit denepanuu (nanee — AIIK PO).

[Tonoxenusimu ctatbl 6 DenepanbHOro 3aKOHA OT 27 WO
2006 roma Ne 152-®3 «O mepcoHaNbHBIX JaHHBIX» (Ianee — 3aKOH O
MEPCOHANBHBIX JTAaHHBIX) JOIMycKaeTcs o0paboTKa MepCOHANBHBIX JTaH-
HBIX [P yYacTUH JIMIIA B PACCMOTPEHUH JIeia B Cy/I€.

Takum 00pa3om, NpeaCTaBIEHUE B Cyll JOKYMEHTOB, COAEpKa-
LIMX [EPCOHANbHBIE JaHHbIE I'PaKAaH, B KaueCTBE JOKA3aTeNbCTB AO-
MyCKaeTCsl 3aKOHOM 0€3 MOJTy4eHUs Ha TO UX COTJIACHS H SIBIISIETCS CIIO-
JKUBILEUCS ITPAKTUKOM.

K npumepy, npu c6ope nepcoHaIbHBIX JaHHBIX OTBETYMKA TS
MoJja4M UCKa, B Ielax 0 OAaHKPOTCTBE JAJIsl JOKa3bIBaHUs aduarupoBaH-
HOCTH CTOPOH (HampuMep, MPeIOCTaBlIEHHE AaHHBIX M3 COLUAIBHBIX
ceTeil, arperatopoB 1o Tty «l masa boray), B MHBIX TpaXTaHCKHUX CIIO-
pax.
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Kpome Ttoro, Haumnas ¢ 2021 roma, TOMHUMO YXe CYyIIECTBO-
BaBIlIEH MPAKTUKU MPOBEACHUA CyNEOHBIX 3acelaHUil uepe3 BHIICOKOH-
(epeHIIMM, TOSIBIJIACH BO3MOXKHOCTH WCIIOJIB30BAaHUSI CHUCTEM BeO-
koH(pepeHnuid. OgHaKOo, BONPOC O 3alluTe KOH(MUACHIIMAIBHOCTH Tep-
COHAJIFHBIX NAaHHBIX YYaCTHHUKOB IpOIlecca, KOTOPhIE MOTYT OBITH pac-
KpBITHI B X0JI¢ CyIeOHOTO 3acefanusi, He ObuT yperynupoBan [TIK P®.
B pesynbrare, Buaeo3anucu CyneOHBIX 3acelaHUl, B KOTOPHIX OBLTH
03BYYCHBI JINYHBIC JAHHBIC YYaCTHUKOB Jeia, OBLTH OMyOJMKOBaHEI B
WurepHere 6e3 kakux-nibo orpannyenuii [1, C. 381 - 384].

ITo pe3ynpraTtam HpoBeACHUS aHATUTHKAMU MOHUTOPHHTA Pa3-
MEIICHHBIX B OTKPBITOM JOCTYyIE B ceTd HTepHeT (calThl CyIOB U caii-
ThI-arperaTopbl) CyAeOHBIX MOCTAHOBJICHUH, OBUIO YCTAaHOBJCHO, YTO B
cpenHeM B 15 cyneOHbIX akTax u3 50 mepcoHaNbHBIC NaHHBIC YYaCTHU-
KOB CyIeOHBIX 3acelaHWil OBLTH HCKIIOYEHBI TOJHOCTBIO C COOTBET-
CTBYIOIIIEH 3aMEHOM MHUITMAIAMU U UHBIMU 0003HaUCHUSIMH, B 25 ObLIH
HCKJIIOYECHBI 9acTUYHO, a B 10 coxpaHeHa HACHTHU(HUIMPYOIAs KOH-
KpeTHBIX Juil nHpopmanusa. U3 U3I0KEHHOTO MOXKHO CHENaTh BHIBOJ,
4T0 TpeOboBaHUE 3aKOHA O JEATEIBLHOCTH CYJOB HCKIIIOYATh MPHU OIMy0-
JIMKOBAaHUM PEIICHUH CyIOB OOIICH IOPUCIUKIIUU JINYHBIC JTaHHBIC
YYaCTHUKOB CY/I€OHBIX CIIOPOB HAJJIKAIIUM 00pa30M HE HCIIOHSIETCS
YIOJTHOMOYEHHBIMU COTPYIHUKaMu cyoB [2, C. 42 - 49].

[MpaBuna myOauKanuu CyAeOHBIX IMOCTAHOBJICHUN 3aKPEILICHBI
B @®enepamsHoM 3akoHe OT 22 nexabps 2008 roma Ne 262-®3 «O6
obecriedeHny JOCTyNa K WHPOpPMAIMH O IEATENBHOCTH CyIoB B Poc-
cuiickoit deneparuu». OJHUM U3 OCHOBHBIX MPUHIIMIIOB 00CCIICUCHUS
JocTyna K MHQOPMAIUU O JACSTEIBHOCTH CYJOB YCTAaHOBJICH MPUHITUI
OTKPBITOCTH U JOCTYITHOCTA WH(OPMAIMK O TaKOW NesATeNbHOCTH. B
IIMPOKOM CMBICIE MOXHO CKa3aTh O MPHHIHUIE TPaHCIAPEHTHOCTH,
CBSI3aHHOM HANPSAMYIO C MPUHIIUIIOM TJACHOCTH, XapaKTePHOM st
MpOIeCCyaIbHOTO TpaBa.

B.M. AnummnHa onpezaensiia OMM3KAMHU APYT APYTY O CBOEMY
3HAUCHHUIO ITIACHOCTh, OTKPBITOCTh U TpaHcnapeHTHOCTh [3, C. 270].

JL.B. TymaHOBa, B CBOIO O4Y€pEb, OTMEYANIA, YTO TPAHCIIAPEHT-
HOCTP SIBIISIETCSI MEXaHU3MOM TI0 OOECTIEUEHHUIO JTOCTYITHOCTH MIPaBOCY-
nus [4, C. 201-268].

Kpome Toro, O.B. IOxakoBa koHCTaTHpOBasia, 4TO TpaHCIIA-
PEHTHOCTH BKITIOYAeT B ce0sl OCYIIIECTBEHHE CY/IOM CBOMX TIOJTHOMOYHI
1o ony0JIMKOBaHUIO cyneOHoi npakTuku [, C. 250-256].
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N.B. PexTuHa yka3biBaja Ha HalpaBiIE€HHOCTh NpuHATus Dejne-
paipHOTO 3akoHa oT 22 aexadpst 2008 roma Ne 262-d3 «O6 obecmede-
HUH JI0CTyMNa K HHGOpMALUH O IesTeIbHOCTU Cya0B B Poccuiickoii ®e-
Jepaln» UMEHHO Ha oOecredeHne JOCTYMHOCTH U TPaHCIAPEHTHOCTH
cynompoussoacraa [6, C. 108 - 110].

VX U37105KEHHOT0 MOYHO MPUNTH K BBIBOJIY O TOM, YTO TJIaBHOU
uensto npunatus dexepanbHoro 3akona ot 22 nexadps 2008 roma Ne
262-d3 «O06 obecriedyeHnH JocTyna K WHGOPMAIUU O JIESTETHHOCTH
cynoB B Poccuiickoit @enepanumy SBISIETCS] Kak pa3 obecrieueHne pea-
JU3alMK IPUHLMIA TPAHCHAPEHTHOCTH B paMKax JesTelIbHOCTH Opra-
HOB CyZe0HO BJIACTH, B TOM YHCJIE TIOCPEACTBOM ITyONHMKaLUN TEKCTOB
CyIeOHBIX ITOCTAHOBJICHUH B ceTh «IHTepHET».

Taxxe IIpesunnym BepxoBroro Cyna Poccuiickoit @enepannn
nocraHoBieHueM ot 27 ceHtsopa 2017 roma yrBepaun llonoxenue o
MOPSIZIKE Pa3MEIICHHUS TEKCTOB CYJICOHBIX aKTOB Ha O(HUIIHAIbHBIX Caii-
tax BepxoBHoro Cyma Poccuiickoit deneparnuu, cyaoB ooOmei opuc-
JTUKIUH u apOUTPaXKHBIX CyIOB B HHPOPMALMOHHO-
TEJIEKOMMYHUKAIIMOHHOM ceTn «IHTepHEeT».

VY4eHpIMU MPaBOBEIAMH MOJATAIOT aKTYalIbHOW MpoOJIeMy CO-
OMofeHUs MpaB T'PaKJaH Ha HENPUKOCHOBEHHOCTh YAaCTHOHM XH3HHU B
pesyibTaTe myonukanuu cynedHbsix nocraHosienuit [7, C. 55]. Ionno-
Ta pa3MemacMoro TeKCTa CyleOHOTO akTa B 3HAUUTEIHHON CTEleHH
3aBHCHUT OT BUJIa CYAOIPOHU3BOACTBA.

[Ipu pa3memieHny TEKCTOB CynEOHBIX MMOCTAHOBICHUM, NPHHS-
THIX CyJaMu oOlIel IOPUCIAUKIINN, MOTYT B OIIPEENICHHBIX CIydasX Hc-
KITI0YAThCsI TIEPCOHAIbHBIEC TaHHBIE TIOCPEACTBOM ITPUMEHEHHUST MHHULIA-
JIOB ¥l MHBIX 0003HaYCHUH.

[Ipu 3TOM, TEKCTHI CynEOHBIX MMOCTAHOBJIECHHUH, BHIHECEHHBIX B
COOTBETCTBHH C apOUTPaKHBIM TMPOLECCYaTbHBIM 3aKOHOAATELCTBOM,
o 001IeMy TIPAaBIITY Pa3MEIAl0TCs B TIOJTHOM OObEMe.

OcHoBaHMEM [UI UCKIIIOYEHUS [IEPCOHAIBHBIX JAHHBIX CITY>KUT
yCTAaHOBJIGHHAs] 3aKOHOM HEOOXOJUMOCTh oOecriedeHusi 0e30macHOCTH
YYaCTHUKOB CYJONPOM3BOJACTBA W 3aIllUTa TOCYJapCTBEHHOW U HMHOMN
OXpaHsEMOM 3aKOHOM TailHBI.

B cBsi3u ¢ yem Bompoc 3aIIMTHl EPCOHATBHBIX AaHHBIX y4acT-
HUKOB CYyJIOIPOM3BOJICTBA HEOJHOKPATHO CTAHOBMJICS MPEAMETOM pac-
cmotpenus Koncrurynmmonnoro Cyna Poccuiickoii denepanuu B 9acTi
obecrieyeHuns 1ocTyna K cyneOHoN 3amuTe Ipy odpaieHnu B cya [8] u
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HapymeHusT KOHQUICHIIUATLHOCTH TEPCOHANBHBIX JIAHHBIX KaK IpaBa
Ha OXpaHy YaCTHOM KU3HH IIPU PaCCMOTPEHHH e [9].

PockomHan30poM OBLIH TaHBI Pa3bsICHEHUS O TOM, YTO 3aKOHOM
0 MEPCOHANBHBIX NAHHBIX TPEAYCMOTpeHa 00paboTKa CyIOM Iepco-
HaJBHBIX [aHHBIX JIHI, MPUHAMAIOUINX yYacTHEe TPU PaCcCMOTPEHUHU
JIeN, B CBSI3M C YeM COTJIACHE YYacTHHKA CyIOTPOHM3BOJCTBA Ha 00pa-
0OTKy ero NmepcoHANLHBIX NaHHBIX He TpeOyercs. [Ipu 3ToM, B 3aBUCH-
MOCTH OT BHJIa CYAOIPOM3BOCTBA, a TAKXKe CTaTyca y4acTHHKA Cyaeo-
HOTO TIpoIiecca, B MEeNIX o0ecreueHns ero 0e30MacHOCTH U3 CyJeOHBIX
MIOCTAaHOBJICHUH HUCKIIIOYAIOTCSI €T0 MepcoHallbHbIE AaHHbIe [10].

Kpome toro, ecinu pasMerieHHOE B OTKPBITOM JOCTyIE 00e3/1-
YeHHOE CyJIeOHOEe MOCTAHOBJIEHHE COJAEPKUT He HCKIIOUEHHBIE Mepco-
HaJIBHBIE TaHHBIC TPaXKJaHIHA, KOTOPhIE B COOTBETCTBUH C ITOJIOKCHU-
SIMH 3aKOHAa TOJJICKAT MCKIFOUEHUIO, TO MX 3allUTa OCYIIECTBISETCS
MOCpPEeACTBOM OOpalleHusl TpakJlaHuHa B COOTBETCTBYIOLIUI Cy[l, OCY-
IICCTBUBILIMHI MyOJUKAIINIO CYAeOHOr0 MOCTAHOBIEHUS, WK B PockoM-
Haa30p ¢ TpeboBaHKEeM 00 UX yJaICHUH.

AHanu3 MOCTaHOBJIEHWN, MPUHATBHIX CyAaMH MO pe3yJbTaTaM
paccMOTpEeHUA [CJI, CBA3AHHBIX C 3aIIIPITOI71 NEPCOHAIBHBIX JaHHBIX
TpaxIaH, IOKa3all, 4TO 3asSBUTEISIM JOCTYITHBI KaK MEphI 3aIUTHI, TaK U
Mepbl OTBETCTBEHHOCTH.

B mepBom ciywae wcku cojepkarT TpeOOBaHHE O MpeceYeHUH
JIEHCTBHUI, KOTOpBIE HApPYIIAIOT HEMPUKOCHOBEHHOCTh MEPCOHAIBHBIX
JIAaHHBIX (HAmpUMep, O MpEeKpalleHuu O0O0paOOTKH IMEePCOHANBHBIX IaH-
HBIX, UCTPCOOBAaHUM BHICO3AIMCEH, yIAJICHUN JaHHBIX W3 ceTd «UH-
TEPHET»), BO BTOPOM - O B3bICKaHUM yliepOa, MPUYMHEHHOTO pPacipo-
CTpaHEHWEM TEePCOHANBHBIX JaHHBIX, KOMIIEHCAI[UN MOPaIhHOTO Bpea.

AHanm3 cyneOHOW MPAaKTHKH IO JIelaM YKa3aHHOW KaTeropuu
MoKa3all OTCYTCTBHE €€ eIUHO00pa3us W MPOTUBOPEUMBOCTH CJICJIaH-
HBIX CyJaMH BBIBOJIOB.

IIpu paccMOTpeHUH UCKOB O MPU3HAHUM JIEUCTBUMN, CBA3AHHBIX
Cc pacmpocTpaHeHueM B ceTu «MHTepHeT» NepcoHaNbHBIX IaHHBIX
rpaxaH, MPUHUMABIIUX Y4YacTHE B CYJCOHBIX CIOpax, HEIpaBOMEp-
HBIMH, CYJbI IPUHAMAIOT BO BHUMaHHE pa3Hble 00CTOSATENHCTRA.

B HekoTophIX cinydasx CyAbl COTJalIaioTcsi C TeM, 4yTo MHpOp-
Manusa 00 y4acTHHKax CyIOMPOU3BOJICTBA, COAEPIKAIIAsACS B CyIeOHBIX
aKTax, OOIIeOCTyHa 10 CMBICHTY IyHKTa 2 ctatbu 7 DenepanbHOTO
3akoHa ot 27 mtons 2006 roma Ne 149-®3 «O6 undopmarim, HHPOP-
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MAIMOHHBIX TEXHOJOTHSAX H O 3aIlUTe HHOPMAIUNY, TO €CTh TOCTYII K
Hel He SBISEeTCS OTPaHMYCHHBIM. B Apyrux ciydasx MpU3HAETCS, 4TO
00IIeAOCTYMHOCTh HH(POPMALIUK HE TIPEIyCMaTpUBAcET, YTO 00IaaaTellb
MEPCOHANBHBIX JaHHBIX Jall COrjlache Ha ee OMyOJIMKOBaHWE WU HC-
nop3oBanue [11, C. 37].

Taxxe cyneOHast MPaKTHKa HE UMEET €AMHOO0Pa3Msl B CIydasix
ocylIecTBICHUsI cOOpa MEePCOHATBHBIX AAHHBIX B LEJAX 3aLIUTHl UHTE-
pecoB Ha AOCYAeOHOM CTaguu, KOTa HCTIBI HCTIONB3YIOT Pa3InIHbBIE
CHOCOOBI TMOJTyYeHUs TEPCOHANBHBIX JaHHBIX «OyAyIINX» YYacCTHHUKOB
cynonpousBoacTsa. [lo3uus cyaoB pasnuyaeTcd B 3aBHCHMOCTH OT
TOro, Ha KakKOW CTaJuu CyIONPOU3BOJACTBA OBUTM IOJIyYEHBI UYy>KHE
MepCcoHANbHBIE TaHHBIE, KaKKe LIETH MPEeCiIeIOBAIN CTOPOHBI MPH HOTY-
YEHWH NEPCOHANIBHBIX TaHHBIX YYaCTHHUKA JeTa.

ITockonbKy nox onpeneneHne NepcoHaNbHBIX JAHHBIX MOMaAaeT
mo6as MHGOpMAaIHs, OTHOCAIIAICS TaK WIM HHA4Ye K ONpEICIeHHOMY
¢usndeckomy Uiy (CyOBEKTy MEepPCOHATBHBIX JAHHBIX), B YKa3aHHYIO
KaTeropHi0 Tak)Ke BXOAUT MH(DOPMAIHS, KaCAIOIIAsC YMEPIIETO Yeio-
BEKa.

[Tonoxxennsamu yactu 7 ctaThl 9 3aKoHa O MEPCOHAIBHBIX JaH-
HBIX TIPEIYCMOTPEHO, YTO B CIlydae CMEPTH CYOBEKTa MepCOHATbHBIX
JaHHBIX COTJIacCHe Ha OOpabOTKy €ro IMepCOHANBHBIX NaHHBIX 0T
HaCJIETHUKHU CyOBheKTa MepCOHAIBHBIX JAHHBIX, €CIH TaKOe Coriacue He
OBLIO TaHO CYOBEKTOM MEPCOHANBHBIX JaHHBIX TIPH €T0 KU3HHU.

AKTyalbHOCTh BOTIpOca 00 00ecIiedeHnH HaJ[Ie)Kallel 3aluThI
MEePCOHAITBHBIX TaHHBIX YMEPIINX JIUI[ Hallla CBOE MOATBEPKACHUE 110
pe3yibTaTaM aHalu3a cy1eOHOM MPaKTUKH.

B pesynpraTe 3aKiOYEHHBIX COTJIANICHWA C METUIIMHCKIMH
YUPEXKIESHUSIMH, IOPUANYECKOE JHUIO TOIYUIIO MPUBHICTHPOBAHHBIN
JIOCTYTI K JINYHBIM JAHHBIM YMEPLINX U UX OJIM3KHUX. DTO MO3BOJIHUIIO UM
B TIEPBYIO OUYEPE/b MpeIaratb POACTBEHHUKAM yMEPIINX PUTYaTbHBIE
yciyru. HecMoTpst Ha TO, UTO Cy/ paccMaTpyBal 3Ty CHTYalldiO B KOH-
TEKCTE 3aKOHOJIATENIbCTBA O KOHKYPEHIIMH, OHA JEMOHCTPUPYET peab-
HYI0 IEHHOCTb JIMYHBIX JAHHBIX YMEPIIMX M BO3MOXXHOCTb UX HCIIOJIb-
30BaHUS ISl HAPYIICHHS JIMYHOW JKU3HHU U MIPUYUHEHUS MOPAJIBFHOTO U
ATUYECKOTO Bpeaa Onu3kuM ymepiero [12].

CynebHasi MpakTUKa JEMOHCTPUPYET PACTYLIYIO TEHICHLMUIO K
3aluTe TMpaBa HAa HENMPUKOCHOBEHHOCTh YAaCTHOW XU3HHU JaXKe IMOCIe
CMepTH YeloBeKa. B psize ciyyaeB HACIeIHWKH YCIIEUTHO B3BICKHBAIU
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KOMIICHCAIIMIO MOPAJILHOTO Bpeia, MPUYMHEHHOTO HE3aKOHHOW MyOIu-
KaIluell IMepCoOHaNbHBIX JAaHHBIX ymepriero B cetu «Uuteprer» [13].
DTO KacaeTcs HE TOJIBKO KOH(UACHIUATBHOW MHPOPMALUH, MOTYYCH-
HOM HENpPaBOMEPHBIM IIyTeM, HalpuMep, B3JIOMOM aKKayHTOB WM
yTeukol u3 0a3 JaHHBIX, HO M JaHHBIX, H3HAYAIHHO JOCTYIHBIX ITyO-
JUYHO. 3aKOHOJATEIhCTBO HE YCTAHABIMBACT YCTKOTO Pa3rpaHUUCHHUSI
MEKIY «OOILENOCTYIHOW» M «IMYHOW» MH(pOpMAIMEil Toclie CMepTH,
OCTaBJISISI IIUPOKOE TIOJIE JIJIsSl CYIe0OHOTO TOJIKOBAHMS, TaK KaK KOHKpET-
HBIC HOMEpaA IS U3 OTKPBITBIX UCTOYHHUKOB MOTYT OBITH KOH(i)I/I]IeHHI/I-
aJTbHBI) MOJTBEP/IMIO IPAaBOMEPHOCTh UCKA HACIETHUKOB, HECMOTpPS Ha
TO, 4TO WH(pOpPMALHUSI O NOKOWHOM, BKIIOYas ero ¢ororpaguu u IaTel
JKWU3HHM, ObLJIa B3sITa ¢ HaATpoOust Ha kianoume [14].

AHanu3 cyneOHOW NpPaKTUKW HArJSIHO JIEMOHCTPUPYET He-
XBaTKy YHU(HIMUPOBAHHOTO MOJIX0Ja K OTBETCTBEHHOCTH 32 00pabOTKY
MEPCOHANBHBIX JAHHBIX YYaCTHUKOB CYIEOHBIX mporieccoB. CylecTBy-
Iollasi CUTyalusl XxapakTepu3yercsi (parMeHTapHOCTBIO MPABOBOTO pe-
TYJIUPOBaHHS W PAa3HOYTCHHEM B MPUMEHEHHWU HOPM, YTO MPHUBOJIUT K
MPaBOBOH HEONPEACICHHOCTH U CO3JIaeT PUCKH HApYyIIEHHs KOHCTUTY-
LIMOHHBIX MpaB IPaXKAaH Ha HEMPUKOCHOBEHHOCTh YacTHOI xu3Hu. Cu-
Tyalusi ycyryOJIseTcsl TeM, 4TO JIMIA, YYaCTBYIOIIUE B CYACOHBIX pas-
OuparenbcTBaX, O00NAJAI0T, COMIACHO 3aKOHOJATENbCTBY, PaBHBIMU
BO3MOKHOCTSIMH 110 COOPY 0Ka3aTeIbCTB, UYTO, MPH OTCYTCTBUH YETKUX
MpaBuUI 00pabOTKH MEePCOHATBHBIX JAHHBIX, MOXKET MPUBECTH K 3J10-
ynoTtpednenusM. [IpobieMa ycyryOnseTcs TakKe OTCYTCTBUEM €IUHBIX
CTaHAApTOB OE30MACHOCTH MPH XpaHEHWH W 00pabOTKE MEePCOHATBHBIX
JAHHBIX, MPEIOCTABICHHBIX B paMKax CyAeOHOro pa30upaTesIbCTBA.
PacnipocTpaHeHre TaKMX TAHHBIX MOXKET MPUBECTH K CEPhE3HBIM Hera-
TUBHBIM MOCIICICTBUSM, HAYWHAS OT COI[MATILHOM CTUrMaTU3aINK U 3a-
KaH4YMBasi MPSMBIMH Yrpo3aMu Oe30macHOCTH M ku3HU. [lo3Tomy,
HEO0OXOUMOCTh HOPMATHBHOTO 3aKPEIUICHHS TMPHUHIMIIOB 00paboTKH
MEPCOHANBHBIX JAHHBIX B PAMKaX CYACOHBIX pa30HpaTeibCTB SBISCTCS
HEOTNOXHOW 3ajmauei. [Ipennaraercss BHENPUTH MOJOXKEHUE, CTPOrO
OTpaHNYHUBAIOIIEE MCIOJIH30BAHUE TMEPCOHANBHBIX JAHHBIX HCKIIIOYH-
TEJNBHO LENSMH JIOKa3bIBAHUS MO3MIUI HCTI[A U OTBETYMKA. DTO O3HA-
qaeT, 4yTo cOop, 0OpaboTka M XpaHEeHHE MEePCOHATBHBIX JaHHBIX JOJIK-
HBI OCYHIECTBIISITHCSI TOJIBKO B 00BbeMe, HEOOXOJUMOM M JTOCTAaTOYHOM
JUISL pelIeHus] KOHKpeTHOro Jiena. JIroboe UCIob30BaHNue NaHHBIX, BbI-
XOJISIIee 32 PAMKH 3THX IIeJIeH, TOJDKHO OBITh CTPOTO 3aIlpenieHo U Ka-
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paThCsl COOTBETCTBYIOIIMMHU CaHKIUsAMHU. Kpome TOoro, HeoOXoammo
pa3paboTaTth ¥ BHEAPUTH MEXaHHW3MBI, TAPAHTUPYIONUE KOHPUICHIIN-
AIBHOCTH TIEPCOHAJIBHBIX TAHHBIX Ha BCEX dTamax cyneOHOro mporecca.
Oco0oe BHMMaHHWE CIEAYeT YJISIUTh WH)OPMUPOBAHUIO YYACTHHKOB
cynebHoro mporecca 06 OTBETCTBEHHOCTH 3a pa3TiIallieHre epCOoHalb-
HBIX JAHHBIX. DTO JOJDKHO OBITH CHAENAaHO B JOCTYIMHOW W TOHSTHOM
¢dbopMme, ¢ ykazaHHEM KOHKPETHBIX TMOJIOKEHUH 3aKOHA, MpeaycMaTpH-
BAIOMINX OTBETCTBEHHOCTH 3a TakWe ACHCTBHUS. Takke IernecoodpasHo
pa3paboTarh cucTeMy OOydYeHHsl Cy/Iel U COTPYIHUKOB aInapara CyJioB
o BorpocaM 00pabOTKU MEPCOHAIBHBIX JTaHHBIX, YTO IMO3BOJIUT 00ec-
MEYHUTh €AUMHOOOPA3HOE U MPABUIILHOE MIPUMEHEHHE 3aKOHOIATeILCTRA.
TosbKO KOMIUIEKCHBIH MOIX0/, BKJIIOYAMOIINN B ce0sl HOPMAaTHBHOE pe-
TYJIUpOBaHHE, TEXHMUECKUE CPEJICTBA 3alIUTHl WHpopMAIu 1 d3Pdek-
TUBHYIO CHUCTEMY KOHTPOJIS, CMOXXET O0ECIeYHTh HAJEeKHYIO 3allUTy
MEPCOHANIBHBIX JIAHHBIX YYACTHUKOB CYJCOHBIX Pa30HUpPaTeIbCTB.
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IOpunnveckas OTBETCTBEHHOCTh — (pyHIAMEHTAILHOE ISl TTpa-
BOBOH CHCTEMBI IIOHSTHE, KOTOPOE IPU3BAHO O0ECIEYUTH IOPSIOK U
3amuTy Ipas rpaxigadH. OHa BbICTYNAeT HEOTHEMIIEMBIM 3JIEMEHTOM
MPaBOBOTO PETYJIMPOBAaHMUSA W CTPOUTCS HA NPUHIMIAX HEOTBPATHMO-
CTH, 11eIecO00Pa3HOCTH, CBOEBPEMEHHOCTH MHOTUX JpyruX. CylIHOCTh
U (YHKIMOHUPOBAHHE HOPUINYECKOW OTBETCTBEHHOCTH BO MHOTOM
PacKpBIBaIOTCS Yepe3 KaTeropuio «HakazaHHe». B coBpeMeHHOMH ropu-
IMYECKON HayKe He cpopMyIMPOBaH €IUHBIN MOJXO0MA K Pa3rpaHUuCHHIO
OTBETCTBEHHOCTH. OTpeeNTh TPAHHIIBI KATErOpHUi BaKHO HE TOJBKO
JUIs. HAYKOBEIUECKUX LIeled, HO M JUIsl 00ecleyeHnsl CIpaBeaIuBOTrO 1
3¢ GEKTUBHOTO MPABONPHUMEHEHUS C yUYETOM HHINBHIYATbHBIX 0COOCH-
HOCTEH KaX[J0r0 KOHKPETHOTo jeja (ero oOCTOATENbCTB, YIaCTHHKOB,
JTIOKa3aTeNbLCTB U T.1I.).

Mpsl BBIIBUTAaEM THIIOTE3y O TOM, YTO IOPUAMYECKas OTBET-
CTBEHHOCTh W HaKa3aHHWE JIOJHKHBI PacCMaTPHUBATHCS B TUIOCKOCTH Kak
O00BEKTUBHOIO, TaK U CyOBEeKTHOro mpaBa. Ha ypoBHe OOBEKTHBHOTO
MpaBa OTBETCTBEHHOCThH BBICTYIA€T HOPMAaTHBHO-TIPABOBBIM CPEICTBOM
— yacTeio (opMaJbHOro mpasonopsaka. Hakasanue (cucrema Hakasza-
HUI) sBJsieTcs] GOPMOIl HOPMATHBHOTO 3aKPETUICHHsI OTBETCTBEHHOCTH
B mnpaBe. CyObeKTUBHAA IOPUANYECKAs OTBETCTBEHHOCTh, BOSHUKAS W3
(akTa coBeplIEHHs IMPAaBOHAPYIICHHS, pealu3yeTrcs Ha YpOBHE KOH-
KPETHBIX MMPAaBOOTHOIICHUH, a HaKa3aHWe AJIsl TPaBOHAPYIIUTENS TOSB-
JsieTcsl Ha OJTHOM M3 CTaluil pa3BUTHUS TaHHOTO MPABOOTHOIICHUS.

YTOYHUM, YTO MOHATHE IOPUIUYECKON OTBETCTBEHHOCTH OyneT
paccMaTpuBaTbCs HAaMH B HETaTHBHOM (PETPOCIEKTUBHOM) CMBICIE,
MOCKOJIBKY TaK Ha3blBaeMas «IO3UTHBHAsI IOPHIMYECKas OTBETCTBEH-
HOCTBb» HE UMEET COOCTBEHHO-IIPABOBOM MPUPOABI, B OTIIMYHE OT IOpPH-
JUYECKOW OTBETCTBEHHOCTH KaK JIETAIbHOW PEaKLUM Ha MPOTUBOIIPAB-
HOE TIOBE/ICHUE.

IOpunnveckasi OTBETCTBEHHOCTh 1O MHEHHWIO OIHOM TPYIIIBI
ucceoBaTenel — 3To MPUMEHEHUE Mep TOCYAapCTBEHHOTO IIPUHYXK/Ie-
Hus [1, c. 78]. Jpyrue npaBoBepl BKIAABIBAIOT B 3TO MOHITHE 00s3aH-
HOCTB JIMIA TIPETEPIIETh MOCIEICTBHS CBOCTO MIPOTHBONPABHOTO JCSHUS
[2, c. 50]; TpeThH — paccMaTpHBAIOT €€ KaK 0CO00e MPaBOOTHOIIEHHUE
MEXIy TOCYJapCcTBOM W IpaBoHapymmteneMm [3, c. 87]; deTBepThie —

250



CBSI3bIBAIOT C IIOHATHEM IOPUIMUYECKONH OTBETCTBEHHOCTH HACTYIUICHHE
HeOmaronpusTHEIX TocneAcTBuil [4, c¢.411]. CymecTByloT U Ipyrue
MHeHus. HecMoTps Ha Hanu4ue GOJBIIOrO KOJIWYECTBa MOAXO0J0B K I0-
HUMAaHUIO IOPUINYECKOH OTBETCTBEHHOCTH, B MPHOPUTETE HAXOISATCS
KOHIIEIIIINHY, ONIPEEIISIOINE IOPUIUUECKYIO OTBETCTBEHHOCTh KaK Mepy
rOCYJapCTBEHHOI'O IIPUHYXACHU, IPUMEHSIEMYIO K IPaBOHAPYIIUTEIIIO
W Kak O0S3aHHOCTH JIMLA HpEeTepHeTh JHIICHUS 32 COBEPIICHHOE UM
npaBoHapyuieHue. Ilepas mo3ulMs TO3BOJSIET OXapaKTEpU30BaTh
IOPUIUYCCKYHO OTBETCTBEHHOCTH B KOHTCKCTC 00BEKTUBHOIO ImpaBa, a
BTOpasi — B 4CHEKTE CyObEKTUBHOTO IIPaBa.

IOpunnyeckas OTBETCTBEHHOCTh B €JUHCTBE CBOETO OOBEKTUB-
HOro u CYG'beKTI/IBHOFO CMBICJIOB BBIITOJIHSCT Ile.HBIﬁ paa BaXXHBIX
(GyHKUIMI KapaTelbHOro, 3alIUTHOTO, NPO(UIAKTUIECKOr0 M NPEBEH-
TUBHOTO XapakTepa, KOTOPbIe PACKPHIBAIOTCS, B TOM YHUCIIE, Yepe3 LIEIH
Hakazanuid. K mpumepy, cormacuo cT. 43 YromoBHOro kojekca Poccuii-
ckoit ®enmeparmu ot 13 wrons 1996r. Ne 63-®3 (B pemaknum Ot
25.10.2024) (nanee — YK P®) nakazaHue Kak Mepa rocynapCTBEHHOTO
MPUHYXJICHUA BBIPAXKACTCA B JIMIICHUN WJIM OI'PaHUYCHUU IIpaB U CBO-
60}1 MPECTYIMHUKA U MPUMCHACTCA B LCIIAX BOCCTAHOBJICHUA COLIUATIb-
HOW CIIPaBEIJIMBOCTH, a TAKXKe B LEJIAX HCIPABICHUS OCY)KICHHOTO U
NpeaynpekICHUs COBEPLICHUS! HOBBIX HpecTyruieHud. V3 monoxeHuit
4. 2 cT. 2 YK PO crenyet, 4To HakazaHue Kak Mepa TroCyaapCTBEHHOTO
NPUHYXICHUS, Ha3HA4aeTcs [0 NMPHUTOBOPY CyAa, C LEIbI0 BOCCTAHOB-
JICHWs COLUMAaNbHOW crhpaBeanuBocTH. Mcxonms w3 comepxkanusa 4. 1
ct. 3.1. Konekca Poccuiickoit @eaeparuu 00 alMUHUCTPATUBHBIX TIpa-
BoHapymeHusix oT 30 mexaOpst 2001 r. Noe 195-®d3 (B pemakuuu ot
29.10.2024) agMuHHCTpaTHBHOE HaKa3aHWE KaK Mepa aAMHHUACTPATHB-
HO-TIPaBOBOM OTBETCTBEHHOCTH NPHMEHSETCA B LESIX IMpexynpexuie-
HUSl COBEPILUEHUSI HOBBIX ITPABOHAPYIICHUM KAaK CAMHUM IIPABOHAPYILHU-
TeJeM, TaK U ApyruMu Junamu. [1o oTHOmEHHIO K MepaM IOPUANIECKOH
OTBETCTBEHHOCTH B MHBIX OTpacisiX IpaBa TEPMHMH «HAKa3aHHE», Kak
MPaBUIIO, HE UCTIOJIB3YETCSI, a €€ COJICPKaHNe PAaCKPHIBACTCS Yepe3 Tep-
MHUH «CaHKIHs» Kak Oojee mmpokoe moustee. B.A. Toictuk yrBep-
XKJAeT, 4TO HaKa3aHHE HE MMeeT OOILENpaBOBOTO CTaTyca, TaK KaK B
IOPUIMYECKOW HayKe OHO TPAaAWIHOHHO CBS3aHO HMCKIIOUUTENBHO C
YrOJIOBHBIM TPaBOM M 0003HauyaeT HeOIaronpusTHBIE MPAaBOBBIE IIO-
CIIECTBUS, HACTYNAIOIME 34 COBEPIICHUE NPECTYIUICHUS, B aIMHHU-
CTPaTUBHOM IIpaBe NPUMEHSIICS TEPMUH «B3BICKAHHME», KOTOPBII B 1103~
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ke OB 3aMEHEH Ha «aIMUHUCTpaTHBHOE Hakazaunue» [5]. H.B. Burpyxk,
HaIpOTHB, CYNTAET, YTO HAKa3aHHUE CIEeIyeT paccMaTpUBaTh Kak oOIe-
npaBoByo Kareropuio [6, ¢ 44]. Takoil ke NO3UIMHU OPUICPKUBAIOTCS
N.A. Ky3pmun [7, ¢ 207] u A.C. Poguonosa [8, c. 10]. 3nech MbI BbIpa-
’kaeM cornacue ¢ MHeHHeM H.B. Butpyka, Hakazanue siBisieTcs oOIe-
MPaBOBOM KaTeropuei, eciivu paccMaTpUBaTh €ro Kak CpeJCTBO BO3JIEH-
CTBUS 32 MPOTUBONPABHOE JIESIHUE, KOTOPOE BBIPAKAECTCS MyTEM Orpa-
HUYEHUS TpaB W CBOOOJI, JHUIIEHWH MaTepPHaJbLHOIO WM OPraHU3aIlU-
OHHOTO XapakTepa U3 pa3HbIX OTpacieil mpaga.

CoOTBETCTBEHHO, HaKa3aHHWE NPEJCTABISAET COOOH OaAMH U3
[JIABHBIX 3JIEMEHTOB IOPUIUYECKON OTBETCTBEHHOCTH. Tak, IO MHEHUIO
A.B. BopucoBa, 3T0 Mepa TOCYZapCTBEHHOTO MPHUHYXICHHUSI 33 COBEP-
meHHoe npectymienue [9, c. 402]; B.T. ba3puies onpeaenun HakazaHue
KaK TMPUYAHEHUE MPABOHAPYIIUTENIO TYyXOBHBIX, IMYHBIX, MaTepPHaIIb-
HBIX TATOT, OOPEMEHEHUH, CTPpaJaHUi, KOTOPOE PEeaTU3yeTCs MyTeM H3-
MCHCHHS FOPHUINYCCKOTO CTAaTyCa JIMYHOCTH MPABOHAPYIIUTENS ITyTEM
OTpPaHHYEHHs TMPaB M CBOOOJ, JTUOO BO3IOKEHHWEM JOTOTHUTEIHHBIX
obsi3aHHOCTEH [3, €. 54]. A.B. Manbko moHMMaeT Haka3zaHue Kak Gopmy
U Mepy IOPUIUIECKOTO OCYKJeHHUsS (TIOPUIIaHUs1) BUHOBHOTO, MTPOTHUBO-
MIPaBHOTO MOBEACHUS, B PE3yJIbTaTe KOTOPOrO CYOBEKT B 4YeM-TO 00s13a-
TENbHO  OrpaHWYMBAeTCs, 4Yero-to  Jmmaercs  [10, c. 126].
P.C. MapkyHHH cyuTaeT, 4YTO HaKa3aHUE OTHOCUTCS K IyOJINYHO-
MPaBOBEIM OpMaM pealn3aliuil PUINIEeCKON OTBETCTBEHHOCTH B BU-
Jle TIPUMEHEHHWS KOMIIETEHTHBIM OpPTaHOM Mephl TOCYIapCTBEHHOTO
MPUHYKIICHUS, 3aKJIIOYAIONICHCS B HEOJArompUATHBIX MOCICACTBUIX
JUISL JTUIIA, COBEPIITUBIIETO MTpoTHBOIpaBHoe AesHue [11, c. 138]. Cyme-
CTBYIOT U APYTHUE MHEHUS.

Hcxons w3 BBIMIEH3IOKEHHOTO, CTAHOBHUTCS OYEBHIHBIM, UYTO
Haka3zaHHe Ha ypOBHE 0OBbEKTUBHOTO MpaBa MpeAcTaBisieT co0oil uiie-
Husl (OTpaHWYeHHs) M TOTEHIHMAIFHOTO MPaBOHAPYIIUTEINS, 3aKperl-
JIEHHBIE B CAHKIUAX HOPM TpaBa. B cBoro ouepenp Haka3aHHE B CyOBEK-
TUBHOM CMBICJIE MPEACTaeT Kak 00sf3aHHOCTh KOHKPETHOTO JIMIa Tpe-
TEpHEeTh ONpeETICHHBIE JTUIIEHHUS 32 COBEPIIEHHOE IPaBOHAPYILIEHHE.

C ydeTroM MMEIONINXCS CI0KHOCTEH C MTOMCKOM M HAXOXKICHU-
€M EJIMHBIX MOAXO0B K MOHUMAHUIO IOPUANYECKON OTBETCTBEHHOCTH U
HaKa3aHUs BOMPOC O COOTHOIICHUHU JTAHHBIX MOHSTUNA OTHOCHUTCS K YHC-
Iy OCTPO IOUCKYCCHOHHBIX. Tak, O/JHa Tpymma MpaBOBEIOB IIOJIaraer,
YTO IOPUAMYECKAs OTBETCTBEHHOCTh TOKJIECTBEHHA IOHITHIO HaKa3a-
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Hue [5], apyrue yOexaeHbI, 9TO TH MOHATHSI COOTHOCATCS KakK 9acTh U
menoe [12, c. 45], TpeTbH — ONPEACNAIOT HaKa3aHWe B KauyeCTBE OJHOU
13 (hOpM peau3aiuu PUINISCKON oTBeTcTBeHHOCTH [13, ¢. 59].

Kaxnp1if U3 moAX0A0B BHICBEUMBAET OTACIBbHBIE TPAHU FOPUAU-
YeCKOH OTBETCTBEHHOCTH M HaKa3aHHs, HO MOTPEOHOCTh B KOMILIEKC-
HOM IIOXOJIe OYEBUIHO coxpaHsercs. VMcxons u3 o003HaueHHOW HaMHU
TOYKU 3pEHUsi, OOBEKTUBHOE BOIUIOLUICHUE FOPUANYECKON OTBETCTBEH-
HOCTH (DAaKTUYECKHU TOXJIECTBEHHO HAKa3aHWIO, OCKOIBKY B IpaBe HET
HUYETr0 MHOTO O IOPHIIUYECKONW OTBETCTBEHHOCTH, KPOME HOPM, COJEp-
anux Hakazanwue |14, c. 100].

Ha ypoBHEe cyOBEKTMBHOTO mMpaBa OTBETCTBEHHOCTH BO3HHMKAET
Mocje COBEPUICHUS] MPOTHBONPABHOTO JIESHHS, a TIOCIIE BBIHECEHHUS
o(puIManBEHOrO peuIeHus] 0 BO3JIOKCHUU IOPUINYECKON OTBETCTBEHHO-
CTH, TIOCIETHSS HE «HCYe3aeT», a MePeXOoAUuT Ha CIEAYIOUIYIO0 CTaauio
pa3BUTHS, TIepepacTas B CBOIO HOBYIO (hOpMy peann3aiuy — HaKa3aHue.
Ornupasick Ha nonoxkenust TiaBbl 11 YK PD, ocBoOOXKaeHHE OT yroJIOB-
HO-TIPaBOBOI OTBETCTBEHHOCTH BO3MOXKHO HCKIIIOUUTEIHLHO 0 HAa3HAa-
YEeHUS] HaKa3aHWsl KaKk Mephl yroJOBHOW OTBETCTBEHHOCTH. Ilocie BbI-
HECEHHUSI COOTBETCTBYIOIIETO PEIICHUs] NPUMEHSIETCS yKe JIPYyroil WH-
CTUTYT — OCBOOOKJIEHHE OT Haka3aHHUs. To ecTh, IopUAnYecKas OTBET-
CTBEHHOCTH HE BCeT[a IMpearoyiaraeT Haka3aHue, HO HakazaHWe BCera
CBSI3aHO C pa3BUTHEM INPaBOOTHOIIECHHs OTBETCTBEHHOCTH. CenoBa-
TEJIbHO, TIOHATHE «IOPUINYECKas OTBETCTBEHHOCTH» INHPE TOHSATHS
«HaKa3aHHEe.

Takum 00pa3oM, MbI MPUXOIMM K BBIBOJY, YTO OCOOCHHOCTH
COOTHOILICHHS FOPUINYECKON OTBETCTBEHHOCTH M HaKa3aHUE 3aBUCST OT
TOTO, HA KaKOM YPOBHE TpaBa STH KaTeropuu paccMaTpuBarorcsa. Ha
ypoBHE OOBEKTHBHOTO TpaBa 00BEM KATETOPHH «IOPUAWYECKas OTBET-
CTBEHHOCTB» (PaKTHUECKH COBIMAJAET C 00BEMOM MOHATHS «HAKA3AHUSD).
Ha ypoBHe cyOBEKTHBHOTO TpaBa HaKa3aHWE SBISIETCS OCHOBHOH (op-
MO peayu3aIiy IPUINIECKONH OTBETCTBEHHOCTH, KOTOpas BO3SHHKAET
Ha 3aKJIIOYUTENBHBIX CTaausaX ee AWHAMUKH. JlajpHeiiliee n3yueHue
IOPUINYECKON OTBETCTBEHHOCTH M HAaKa3aHUS B MX CAMHCTBE M B3aHMO-
JIERCTBUH HEOOXOIMMO /ISl BEICTpauBaHus Oosee 3 PeKTHBHOMN MpaBo-
OXpaHUTEIHHOHN CUCTEMBI TOCYAapcTBa 1 00eCTIeYeHNs ISHCTBUS TpaBa.
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