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CucTemooOpa3yrolilee 3HaAaUYEHHE
IMOHATHS CIIPaBEA-AHBOCTH
B KOHUenuuu npasa 'ycraBa Paabpyxa

H.H. I'pubos”
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TEOPETUYECKUX UCTOYHUKOB COBPEMEHHOMN IIPABOBOIN MBICAM, OPUEHTUPOBAHHON Ha HEO-
KaHTHAHCKYIO I1apaJurMy, BKAOYas KaK (PEeHOMEHOAOTHYECKOe HallpaBA€HHE, TakK
U aHaAUTHYECKYyIo ropucnpyneHio. CoraacHo . Panbpyxy, mpaBo — eCTb AeHCTBUTEAD-
HOCTb, LIEHHOCTh KOTOPOH 3aKAIOYAETCS B TOM, YTOOBI CAYKUTH CIIpaBE€IANUBOCTHU. [
POCCHUCKOHM TEOPHH IIpaBa aKTyaAbHOH sBAsieTcd areaadida ['. Panbpyxa K 11€eHHOCTHO-
My OCHOBAHHIO IIpaBa, IEHTPAABHBIM 3BEHOM KOTOPOTO SIBASETCS Hed CIIPAaBEIANBOCTH.

KaroueBble caoBa: [. Panbpyx, HEOKaHTHAHCTBO, aHAAUTHYECKas IOPHUCIPY-
JEHIM, IIEHHOCTH, [IPaBo, CIIPaBEIAUBOCTb.

KpelAeHue cyBepeHuTeTa POCCHIICKOr0O rocyiapcTBa IIpearioAaraeT
TAyOOKOE€ TIOHHMAaHHE TeX IIEHHOCTHBIX OCHOBAHUM, Ha KOTOpPHIE
OITUpaeTcd MIpaBoBasl KyAbTypa POCCHHCKOTO OOIIleCTBa U Ha KOTO-
PBIX OCHOBAHBI MPHUHIIUIILI €€ TOCYAAapPCTBEHHO-IIPABOBOTO MeXa-
Hu3Ma. [lo3ToMy BO3pOXKOAEHUE U PA3BUTHE MOAAUMHHOTO CYBEPEHH-
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IIpaBa, KOTOpas BbIpaXkeHa B ABYX B3aMMOCBS3aHHBIX ITPOIlECCax: B YCHAECHHUH PO-
AV 3aKOHa B 3alIyTe OOIIeHAITMOHAABHBIX IIEHHOCTeH HapomoB Poccuu u B BO3-
pacTaHNM 3HA4YeHUs caMoro IIpaBa, 3aKOHa, IocyJapcTBa M €ro HHCTUTYTOB
B Ka4decTBe TaKHX (PyHAaMEHTaABHBIX LleHHOCTeH [4, c. 26-27]. 9TO COOTBETCT-
ByeT IPOrPECCUBHOMY HaIlpaBA€HUIO Pa3BUTHUS IIpaBa U rocyJapCTBEHHO-IIpa-
BOBBIX MHCTUTYTOB B COBPEMEHHOM MHOI'OIIOASPHOM MHpPE. B 3THX yCAOBHSX 0CO-
OeHHO aKTyaAbHOM CTaHOBHUTCS 33/1a4a OOHOBAEGHUS TEOPHUH I'OCylapcTBa U IIpaBa,
ee MaKCHUMaAbHad ajanTalus K YCAOBUSM MHOTOIIOASIPHOI'O MHpa, B KOTOPOM
paBHOE IIpaBO Ha CYyIIECTBOBaHHE UMEIOT KOMIIAEKCHI [TO3UTUBHBIX, TYMaHUCTU-
4eCKH OPHEHTHPOBAHHBIX, HPABCTBEHHO-IIPABOBBIX IIEHHOCTEH U HAE€AaA0B BCEX
Hapoa0B, HACEATIOIINX ITIAQHETY.

IlenHOCTHOE O0OOCHOBaHUE IIpaBa HEBO3MOXKHO 6e3 ITpHU3HAHUA B HeM abd-
COAIOTHOT'O HadaAa, 4To ObIAO XapaKTEpPHO [AS MHOTOBEKOBOH Tpaauiuu OHUAO-
co(pCKO-IIpaBOBOM MBICAHU, HO IIOAHOCTBIO OTBEPraeTCsd COBPEMEHHBIM IIOCTMO-
JEPHHUCTCKHUM co3HaHueM. Ho TakoM moaxon CBOAUT AEMCTBHE IIpaBa U 3aKOHA
AVIITBL K CTPaxXy HaKa3aHHS U COBEPIIEHHO OTBEPraeT CoAepsKaHHe Heu CBobOO-
ObI, AeKalllell B OCHOBe IIpaBa. MeXay TeM, YE€AOBEK MOAYMHAETCd HOpMaM
IpaBa, IIpek/e BCEro, He IIOTOMY, YTO OOHUTCS HakKaszaHUd — HO IIOTOMY, 4YTO
CYUTAEeT 3TO IIOAYMHEHNE 3HAYUMBIM [Ad ce0si, IIeHHBIM, CIpaBeIAUBBIM. To
€CTBb CBS3BIBAET €r0 C TEM KPYIrOM IIOHATHH M HOPM, KOTOPBIE MBI U OIIPEAEATIEM
Kak cdepy HpaBCTBEHHBIX IleHHOCTeH. [IpruyacTHOCTE IpaBa HaYasaM CIpaBe/l-
AUBOCTHU CBHIAETEABCTBYET B IIEPBYIO O4YEpPENb O HAAUYHHM B IIpaBe€ HEKOTOPOTO
abCoOAIOTHOT'O HadaAa, HE CBOAMMOTIO AWIIL K COIIMAABHBIM OTHOIIEHUSM, HUCTO-
PHUYECKUM YCAOBUSM, BOAE FOCyAapCTBa UAU Kaacca [1, c. 17].

9T0, B CBOIO o4Yepeb, 3aCTaBASIET HAC 3aHOBO O0OPATHUTHCH K T€M KOHIIEII-
nudaMm npasa U rocymapcrBa XX—XXI cToaeTuii, KOTOPblE UMEIOT OTYETAUBO BBI-
PasKeHHOE aKCHOAOTHMYECKOE OCHOBaHME. VIMEHHO 3TO Hay4YHO€ HaCA€OUE IOAXK-
HO OBITH B IIEPBYIO O4Yepenb BOCTPeOOBaAHO B ITpoOllecce pa3paboTKH OpUTHMHAAB-
HBIX PHUAOCO(CKO-ITPABOBBIX Ha4YaA OT€YECTBEHHOH IOPHUCIIPYAEHITUH.

K uncay Takux, pHUA0COPCKU YTAYOAEHHBIX, OPUEHTHPOBAHHBIX Ha Mac-
mrabHble 00OOIIEHNS, TEOPETUKO-IIPABOBBIX KOHIIETIINM, KOTOPBhIE U CEroaHS
BocTpeboBaHbI B MUpPE HAYKHU U IOPUANYECKON IIPakKTHUKH, 6€3 COMHEHHS, OTHO-
CATCS TEOPETHYECKHE ITOCTPOEHHUS BBIJAIOIIETOCSd HEMEIIKOTOo ydeHoro ['ycraBa
Panbpyxa (1878-1949). OH npu3HaH OAHUM U3 KPYITHEUIINX ITpaBoBenoB XX CTO-
A€THS, OKa3aBIINX HCKAIOUUTEABHOE BAWSHUE Ha pas3sBHUTHE IIPAaBOBON TeOopUU
B 310Xy MHUPOBBIX BOHH. [Io CBHAETEABCTBY U3BECTHOTO IIBEHIIAPCKOTO UCTOPHU-
Ka mnpaBa Mapceaa 3eHHa, Tpyabl Pagbpyxa (Takske Kak U pabOThI APYyroro
BH/IHOTO IIpaBoBena-HeoKaHTHaHIa ['. KeAap3eHa) IIepexkuByT TO CTOAETHE, B KO-
TOpOoe OHHM co3maBaAuch [9, c. 90]. B XX Beke umenHo I'. Pagbpyx «BHecC orpom-
HBIF BKAQJ B 0OOCHOBaHUeE ITpaBa KakK KyABTYPHOM IIEHHOCTH» [0, c. 49].

AKTyaAbHBIM SIBASIETCH W TOT 3HAUUTEABHBIH aHTHU(AIIUCTCKUN TOTEHIIU-
aA, KOTOPBIF OBIA 3aA0KEH B KOHIIEHIMH ITo3Hero . PagOpyxa, ¥ KOTOPBIF cTaa
HEITOCPENCTBEHHOH peakIluedl Ha TeOpPeTHYeCKHe OOOCHOBAHUS U aHTUYEAOBEUe-
CKYIO IIPAaKTUKY «HecocTosiBIIerocs: rocynapcrBar 111 Petixa. Hacaenue I'. Pagopyxa
V4YHUT Hac, YTO [Ad CYLIECTBOBAHHS, BOCIIPOM3BOACTBA M Pa3BUTHHA AeHCTBU-
TEABHOTO TOCyZlapCTBa HEOOCTATOYHO TOABKO OTAAXKEHHOI'O TI'OCydapCTBEHHO-
IIPaBOBOTO MEXaHH3Ma U AOTHMYECKH BBIBEPEHHOM CHUCTEMBI 3aKOHOB. ['ocymap-
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CTBY €llle MJOAXKHBI OBITH IIPUCYIIN KadecTBa BbIPA3UTEAS U IIPOBOAHUKA B MUpPE
COLIMaABHBIX OTHOLIEHUH «BbICHIeH HpaBcTBeHHOW wuaewm» (['ereap) [3, c. 21].
MIMeHHO MO3TOMY TOCYyJapCTBO MOAYKHO CAYKHTH 3PHUMBIM BBIpaKe€HHEM OOIIe-
HAIIMOHAABHBIX IIEHHOCTeH U I'YMaHHUCTHYECKUX TPaaUIlHi obIiecTBa.

OcMbICAEHHE HAY4HOIO OIIbITa HEMEIIKOT'O YVYE€HOIO B JIEA€ IIPEOIOAEHUS
JOTMAaTUYECKUX YCTAHOBOK IOPHIUYECKOr0 IMO3UTUBU3MA U pa3paboTKU IIEHHOCT-
HO OPHEHTHPOBAHHOM TEOPHH IIpaBa MOAYKHO OBITH IIPU3HAHO aKTYaAbHBIM CO-
[epKaTeAbHbIM 9A€MEHTOM CHCTEMbI COBPEMEHHOTI'O ITIOAUTHKO-IIPABOBOIO 3HAHMUSI.

CrpeMaeHNEe 000CHOBATh YHUBEPCAABHOCTH CBOOOIBI AMYHOCTH U ee 6aszo-
BBIX IIpaB COCTaBASIET OCHOBY TEOPETHKO-IIPABOBBIX M (PHAOCOPCKO-IIPABOBBIX
n3bickaHuil . Pangbpyxa. LleHTpasbHO# uneei, o0beAUHSIONIEH BCE OCHOBHBIE
pabotel I'. Panbpyxa, mOCBsIIleHHBIE BOIIpOCAM TEOPHUH IIpaBa, IBASIETCS YHCTO
HEOKaHTHAaHCKasl MBICAb O TOM, YTO CyOCTaHIIMaAbHO IIPpaBO €CTh HEKOTOPOe
«MOAYKEHCTBOBAHHE» U HE BBIBOAUMO HAIIPAMYIO H3 PEaAbHO CYIIECTBYIOIIHUX
IpaBoOBBIX PakToB [2, c. 70]. OTa MAesa HEMEIIKOr0 Y4E€HOTO SBASETCH CBOETO
poia BOLOPA3IEAOM MBICAH, OTHAEASIONINM OOIIeTeOpeTHYeCKHe OCHOBaHUS €ro
y4€HUS OT IOPHUANYECKOTO ITI0O3UTHBU3MA.

Wnea npaBa Kak goaxkeHcTBoBaHUS ['. PanOpyxa ocHOBBIBaeTCcd Ha Heo-
KaHTHAHCKONM KOHIIENIINH ITpaBa KaK «OTHECEHMUd K IeHHOCTH»: «CoraacHO KOH-
nennuu . Panbpyxa, Teopus mpaBa BBIBOAUT IIOHATHE IIpaBa MHAYKTHUBHO, C II0-
MOIIIBI0O CPaBHEHHUS OTIAEABHBIX IIPABOBBIX ABA€HHU. Onupasdch Ha OMBIT, MOXKHO
cchopMyAHpPOBATH HEOTPAHUYEHHOE YHCAO OOIIMX MOHATHH. OQHAKO B IIpeaeaax
oO11eit TeopuH MpaBa HeAb3ss 000CHOBATH IMOHATHE ITpaBa; OOMIHOCTH ITPABOBBIX
IIOHSATHUH, B OCHOBE KOTOPBIX A€XKAT OTAEABbHBIE ITPaBOBbIE€ (PAKThI, HE MOXKET
CAYKUTBH TapaHTuel ux IeHHocTU. Ero ¢puaocodusa mpasa BbIcTpauBaeTcd Ha
OCHOBE HEOKaHTHAHCKOMN dHaocoduu IieHHOocTeH. lleHHOCTH, HMeoIue BHe-
BPEMEHHOU XapaKTep, IPOTUBOIIOCTABASIIOTCS PEAABHOCTH» [6, C. 49].

C 2TuX mO3ULNH, IIPaBO AOAYKHO BBIBOOUTBHCS M3 HAUBBICIIINX U IOCAEIHUX
neHHocte# [5, c. 16]. Ilpu atom cdepa 1eHHOCTEH U cdepa AeHCTBUTEABHOCTH
YEeTKO OTJAA€HBbI APYT OT Apyra, 4TO OTChIAAeT Hac Kak Hamnpamylo K «Kpuruke
npakTudeckoro pasyma» M. Kanra, Tak U K «T€eopUU CIIpaBeqANBOro npasa» Py-
noabda Hltrammaepa [7, c. 159-163; 8, c. 111-121]. AHaAU3UpPysd CUCTEMY ILI€H-
HOCTeM, KOTOPYIO MOZKHO IIOAOKHTH B OCHOBY ydeHUs o IipaBe, [.PandOpyx BbI-
HOCHUT B LIEHTP €€ H/eI0 CIIPaBEIANBOCTH: «Y HAC €CTh BCE OCHOBaHUd paccMar-
pUBaTh CIIPaBEIAMBOCTb B KadeCTBE HCXOMHOI'O IIyHKTa, TakK Kak CrpaBenau-
BOCTb, ITonobHo [JobOpy, UctunHoMmy, [IpekpacHOMy — abCOAIOTHO, TO €CTh IIE€H-
HOCTB, KOTOPYIO HEAB3SI BBIBECTH HU M3 KaKOH APYyrod LEHHOCTH» [5, c. 42].

CoraacHo I'.Panbpyxy, roBopst 0 HOpMe, BBOASIIEN CIIpaBeIAUBOCTb, MbI He
MOXKEM IIPHUHSTH €€ TOABKO B CHAY CaMOI0 €€ CYIIIeCTBOBAHUS II0 AIOOBIM OCHOBa-
HUAM, OyIb TO COIMAABHBIFM KOHCEHCYC AU J1axKe O03KeCTBEHHAad BOAd, JeAarollast
9Ty HOPMYy cIpaBenauBoi. Hopwma, ycranaBamBaromiasi CIIpaBeJANBOCTb, MOIKET
OBITH IPUHATA TOABKO B TOM CAy4Yae, €CAM OHAa cama I10 cebe SIBAFEeTCS CIIPaBeIAU-
BOU M MBI BUAUM B HEH 3Ty CIPaBEOAUBOCTB. MAHM 3Ke B TOM cAydae, €CAH MBI IIPO-
CTO BUAUM U IIPUHUMAEM 3Ty CIIPABEIANBOCTD, 3aKAIOUEHHYIO B HOPME.

[as HeorkanTuaHna [.Panbpyxa smecs HeT pasHulpl. Ho, B AroGoM caydae,
HOpMa, yCTaHABAWBAIOIAd CIPABEIAUBOCTD, MOAYKHA OBITH HEIIOCPEICTBEHHO
caMoIlpuMeHuMa. 3amMeTHM, 4uto I1o I'.Panbpyxy, naxke o0s13aHHOCTH, BMeHsAeMas
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qyKOU BOAEH, COAEPIKUT BHYTPEHHEEe IMpPOoTUBOopedre. EcAu MBI K 4eMy-TO CTpe-
MHUMCSI, TO MBI, B AYYIIIEM CAy4Yae, MO3KeM ODOCHOBATH 3TO CBOEY COOCTBEHHOM
IIOTPEOHOCTHIO, HO eIlle BOBCE He TeM, YTO TaK U JOAJKHO OBITh. JTO, TeM Ooaee,
3HAYHNMO, €CAH PeYb HET O CIIPaBEIANBOCTH.

[aBass HEOKaHTHAHCKYIO UHTEPIPETAIIUIO TTIOHATHUS CIIPABEIAUBOCTHU KaK
CHCTEMOOOPAa3yIOIIeTO ITOHITHUS B CHCTeME HPaBCTBEHHO-IIPABOBBIX IIEHHOCTEH,
[Pagbpyx BBICTYIIaeT HPOTHB AIOOBIX MOMNBITOK IO3HUTUBHCTOB OTOXKIECTBUTH
3aKOH U IIPaBO, IIPOTHUB MOIILITOK OIIPENEAUTH B Ka4eCTBE IIPABOBOTO AIOOOM CO-
IMUAABHBIM WHCTHUTYT, JAEHCTBYIOIIHH OT AHIIA TocydapcTBa. Takum ob6pa3oM, oH
PEUINTEABHO OTBEPTaeT ITPETEH3WH HAIIUCTCKOTO MOAUTHYECKOro 00pa3oBaHUA
Ha TO, YTOOBI Ha3bIBATHCH IIPABOBBIM I'OCYJapPCTBOM.

XoTs «CIIpaBEeIAMBOCTE», B TpakKTOBKe [.Panbpyxa, MOXeT paccMaTpUBATHCS
KaK HUCKAIOYHTEABHO (popMaAsbHasl Hes, BCE K€ ITOT «POPMaAH3M» CIIPABEIANBO-
CTHU TaKXKe HMMeeT CBOe TAyDOKoe 3Ha4YeHHe. A MMEHHO: OTCI0[a MOTYT CA€I0BATh
«COAEPIKATEABHO OIIPENEACHHBIE ITOAOKEHUS», HAIIPUMep, TaKHhe KaK «IIPaBOBbBIE
TIOAOZKEHUS O IIPABOIIPHUMEHEHHN», TIOAOKEHUA 0 HE3aBUCHUMOCTH CyAeH U 0 Heob-
XOOMUMOCTH CyAeOHOH 3alllUThI TTIepe OIpeaeAeHUEM OKOHYATEeABHOTO HaKa3aHUs.

«IToCTOSIHHO CyYIIIECTBYEeT pPsi IIPABOBBIX MPENIUCAHHUM, NEeHCTBHE KOTO-
PBIX IIPOAUKTOBAHO He I1eAeCO00Pa3HOCTBIO, a CIIPABEIAUBOCTBIO HAU [IPABOBOM
CTaOUABHOCTBIO. PaBEHCTBO Iepes; 3aKOHOM, HAW 3alIpeT Ype3BbIYalHBIX CYI0B —
9T0 TpeboBaHUE CIIPAaBEOAWBOCTH, a He IIeA€COO0pPa3HOCTU. M1 TOABKO ITPUHIIUII
IIPaBOBO#l CTAOMABHOCTH TOAOXKEH B OCHOBY HEUCTBUS TaK Ha3bIBAEMBIX “HOPM,
PETYAHPYIOIINX HaIlpaBA€HUE IBUXKEHHS , HOPM II€A€BOr0 Ha3HA4YEeHHs, KOTO-
pbIe yKe IIPOCTBIM (PaKTOM CBOErO CYILIECTBOBAHUS ITOAHOCTBHIO cebs OoIrpaBabI-
BalOT, HOPM, BBOAUMBIX [IASI €IUHOTO PETYAUPOBAHUSI, HE3ABUCHUMO OT HaIpaB-
A€HUS ABUKeHUus» [5, c. 90].

B kadecTBe «4HCTBIX TPEOOBAHUU CIIPABEOANBOCTH», TAKUM IIPABOBBIM
MIPEAITUCAHUSAM IIPUCYIL «a0COAIOTHBIHM XapakTep» caMoil CIpaBeIAUBOCTH.
HMeHHO OTCIOIa CAeAyeT allpPHUOpPHOE II0 CBOEH ITPHPOLE IOHATHE IIpaBa U BCe
HEeOoOXOIUMO COoAepzKaIIUecss B HEM IOHSATHUS KaK HEKHe allphOpPHbIe KATEerOpHUHU
IOPUANYECKON HAyKH, KaK TaKHe BOIIPOCHI, KOTOPBIE MOXKHO OCMBICAEHHO ITPH-
MEHUTH K AI0OOMY IPaBOIIOPSIAKY.

Takum obpaszom, I'. PagOpyx yrBepKaaeT uaero abCOAIOTHOTO B IIpaBe, 6e3
Yero HeBO3MOIKHO ee IIEHHOCTHOe 000CHOBaHUE. XOTs OH U JEAAEeT 3TO C CYOBeK-
TUBHUCTCKUX OCHOBaHUI HEOKAHTHAHCKOI TEOPHH, TPaKTys abCOAIOTHOE B IIpaBe
KaK UCKAIOYHUTEABHO TPAHCIIEHIECHTAABHYIO KaTEeTOPHIO.
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Strengthening the sovereignty of the Russian state requires a deep un-
derstanding of the value bases on which the legal culture of Russian society is
based and on which the principles of its state-legal mechanism are based.
Therefore, the revival and development of the true sovereignty of Russia is
marked by a trend of a kind of "axiologization" of law, which is expressed in two
interrelated processes: in strengthening the role of law in protecting the na-
tional values of the peoples of Russia and in increasing the importance of law
itself, law, the state and its institutions as such fundamental values [4, p. 26—
27]. This corresponds to the progressive direction of development of law and
state-legal institutions in the modern multipolar world. Under these conditions,
the task of updating the theory of state and law, its maximum adaptation to
the conditions of a multipolar world, in which complexes of positive, humanis-
tically oriented, moral and legal values and ideals of all peoples inhabiting the
planet, have an equal right to exist.

The value justification of law is impossible without the recognition of an
absolute principle in it, which was characteristic of the centuries-old tradition
of philosophical and legal thought, but is completely rejected by modern post-
modern consciousness. But such an approach reduces the operation of law
and law only to the fear of punishment and completely rejects the content of
the idea of freedom underlying law. Meanwhile, a person obeys the norms of
law, first of all, not because he is afraid of punishment — but because he con-
siders this submission significant for himself, valuable, fair. That is, it con-
nects it with the range of concepts and norms that we define as the sphere of
moral values. The involvement of law in the principles of justice testifies, first
of all, to the presence in law of some absolute principle, not reducible only to
social relations, historical conditions, the will of the state or class [1, p. 17].

This, in turn, makes us turn again to those concepts of law and the state
of the XX-XXI centuries, which have a clearly expressed axiological basis. It is
this scientific heritage that should be primarily in demand in the process of de-
veloping original philosophical and legal principles of domestic jurisprudence.

Among such philosophically profound, focused on large-scale generaliza-
tions, theoretical and legal concepts that are still in demand in the world of
science and legal practice, no doubt, are the theoretical constructions of the
outstanding German scientist Gustav Radbruch (1878-1949). He is recognized
as one of the greatest jurists of the 20th century, who had an exceptional influ-
ence on the development of legal theory in the era of world wars. According to
the famous Swiss legal historian Marcel Senn, the works of Radbruch (as well
as the works of another prominent neo-Kantian jurist G. Kelsen) will survive
the century in which they were created [9, p. 90]. In the 20th century, it was G.
Radbruch who “made a huge contribution to the justification of law as a cul-
tural value” [6, p. 49].

The significant anti-fascist potential that was laid down in the concept of
the late G. Radbruch, and which became a direct reaction to the theoretical
justifications and anti-human practice of the “failed state” of the III Reich, is
also relevant. The legacy of G. Radbruch teaches us that for the existence, re-
production and development of a real state, it is not enough just a well-
functioning state-legal mechanism and a logically verified system of laws. The
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state must still have the qualities of a spokesman and conductor in the world
of social relations of the “highest moral idea” (Hegel) [3, p. 21]. That is why the
state should serve as a visible expression of national values and humanistic
traditions of society.

The comprehension of the scientific experience of the German scientist in
overcoming the dogmatic attitudes of legal positivism and the development of
a value-oriented theory of law should be recognized as an actual content ele-
ment of the system of modern political and legal knowledge.

The desire to justify the universality of the freedom of the individual and
its basic rights forms the basis of the theoretical-legal and philosophical-legal
research of G. Radbruch. The central idea that unites all the main works of
G. Radbruch, devoted to the theory of law, is a purely neo-Kantian idea that in
substance law is a certain “obligation” and is not directly deducible from ac-
tually existing legal facts [2, p. 70]. This idea of the German scientist is a kind
of watershed of thought, separating the general theoretical foundations of his
teaching from legal positivism.

The idea of law as an obligation of G. Radbruch is based on the neo-
Kantian concept of law as “reference to value”: “According to the concept of
G. Radbruch, the theory of law derives the concept of law inductively, by com-
paring individual legal phenomena. Based on experience, it is possible to for-
mulate an unlimited number of general concepts. However, within the frame-
work of the general theory of law, the concept of law cannot be substantiated,;
the commonality of legal concepts, which are based on separate legal facts,
cannot serve as a guarantee of their value. His philosophy of law is built on the
basis of the neo-Kantian philosophy of values. Values that are timeless in na-
ture are opposed to reality” [6, p. 49].

From these positions, law should be derived from the highest and last
values [5, p. 16]. At the same time, the sphere of values and the sphere of reali-
ty are clearly separated from each other, which refer us both directly to the
"Critique of Practical Reason" by I. Kant and to the «theory of just law by Rudolf
Stammler [7, p. 159-163; 8, p. 111-121]. Analyzing the system of values that
can be taken as the basis of the doctrine of law, G. Radbruch brings to the cen-
ter its idea of justice: “We have every reason to consider justice as a starting
point, since Justice, like Good, True, Beautiful, is absolute, then is a value that
cannot be derived from any other value” [5, p. 42].

According to G. Radbruch, speaking of a norm that introduces justice,
we cannot accept it only by virtue of its very existence for any reason, be it
social consensus or even divine will, which makes this norm fair. A norm es-
tablishing justice can only be accepted if it is just in itself and we see this jus-
tice in it. Or in the event that we simply see and accept this justice contained
in the norm.

For the neo-Kantian G. Radbruch there is no difference here. But in any
case, the rule establishing justice must be directly self-applicable. Let us note
that, according to G. Radbruch, even a duty imputed by someone else's will
contains an internal contradiction. If we strive for something, then we, at best,
can justify this with our own need, but not at all with the fact that it should be
so. This is even more important when it comes to justice.
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Giving a neo-Kantian interpretation of the concept of justice as a back-
bone concept in the system of moral and legal values, G. Radbruch opposes
any attempts by positivists to identify law and law, against attempts to define
any social institution acting on behalf of the state as legal. Thus, he strongly
rejects the claims of the Nazi political entity to be called the rule of law.

Although "justice", in the interpretation of G. Radbruch, can be consi-
dered as an exclusively formal idea, nevertheless this "formalism" of justice al-
so has its deep meaning. Namely, “substantially defined provisions” can follow
from this, for example, such as “legal provisions on law enforcement”, provi-
sions on the independence of judges and on the need for judicial protection be-
fore determining the final punishment.

“There are always a number of legal regulations, the action of which is
dictated not by expediency, but by justice or legal stability. Equality before the
law, or the prohibition of emergency courts, is a requirement of justice, not ex-
pediency. And only the principle of legal stability is the basis for the operation
of the so-called “norms regulating the direction of movement”, norms for the
intended purpose, which are completely justified by the mere fact of their exis-
tence, the norms introduced for uniform regulation, regardless of the direction
of movement” [ 5, p. 90].

As "pure demands of justice", such legal prescriptions have the "absolute
character" of justice itself. It is from here that the concept of law, a priori in na-
ture, follows, and all the concepts necessarily contained in it as certain a priori
categories of legal science, as questions that can be meaningfully applied to
any legal order.

So, G. Radbruch affirms the idea of the absolute in law, without which
its value justification is impossible. Although he does this from the subjectivist
foundations of neo-Kantian theory, interpreting the absolute in law as an ex-
clusively transcendental category.
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ObecneyeHHe HAITHOHAABHOH 0€30IIaCHOCTH
Poccuiickonl Pemepaliu B YCAOBHSIX CIEIIHAABHOH
BOEHHOMH OonmepamuH Ha YKpaunHe

A.K. HaembeTOB™

AHHOTanmusa. lcyepnaB Bce AUIIAOMATHYECKHE CPENCTBA, YTOObBI OCTAHOBUTH
pacmupenue HATO Ha BocTOK, Poccus Hagaaa CIieIMasbHYI0 BOEHHYIO OIlepallilio Ha
Ykpanne. OcraBagd B CTOPOHE aHTHPOCCHHCKYIO ITPONAaraHay, HEIIPEeAB34ThbIe SKCIIEp-
Tbl IIPU3HAIOT, YTO €€ yclex HecoMHeHeH. OnHako nomoutk HATO Ykpauwne yrpoxkaet
KU3HEHHO BasKHBIM HHTepecaM Oe3omacHoctd Poccun. B craThke maercd aHaau3 coBpe-
MEHHOM CTpaTeruu HallMoOHAaABLHOM Oe3ormmacHocTu Poccutickoii denepariyu, Mepam II0
ee obecrie4eHUI0 ¥ BOEHHO-TIOAUTHYECKON 06CcTaHOBKY ITocae peBpaas 2022 roaa.

KarouyeBBIe cAOBa: Hal[MOHaAbHAasg 0E30II1aCHOCTH, YIPO3bl HAIIMOHAABHOM 6e30-
IIACHOCTH, YCAOBUS CIIEIIHAAbHOM BOEHHOH oIlepaluy Ha YKpauHe, obDecliedeHHe Ha-
IITMOHAABHO 6€30I1aCHOCTH.

epBbIi mar CoenumHeHHBIX llITaToB AMEPHKH — IIONBITKA COKPY-

IIUTh POCCHUMCKYIO 3KOHOMHKY H CIPOBOILIMPOBATH COIIMAABHBIE

poTecTbl — He cpabotaa. OOMeHHBIH Kypc pyOAsT BOCCTAHOBUACH,

IIeHbI Ha POCCHHCKUH 3KCIOPT OBIOT peKopabl, a crpanbl EC Haya-

AVl TIOKYyTIaTh POCCHUCKHUM ras 3a pyoau. Xord oxumaercs, uyro BBII
Poccum ynazmetr Ha 9% K KoHIly 2022 rozma, eCTh OCHOBAaHUS I10oAaraTh, 4TO €€ 3KO-
HOMHKA BBIIEPKUT Takoe nasaeHue: B 2020 «aapnemudeckoMm» rogy BBII cokpa-
THUACS Ha 9%, a Bo BpeMs Kpuauca 2008-2009 roznoB criaz ObIa ellle OOABIIIE.

Bropaa nomnviTka CIIA/HATO 3akatodaeTcd B YBEAWYEHHUU CBOEH ITOMO-
iy KrueBy IyTeM 3aKadKH TSXKEAOTO BOOPYKEHHHA B CTPaHy M IOANEPIKKU €€
pas3BenbIBATEABHBIMU NAaHHBIMU H OEHEXKHBIMHU CpeAcCTBaMH. Kak cripaBegAnBO
OTMETHA MHUHUCTP HHOCTpaHHBIX nea Poccum Cepreit AaBpoB, 3TO, IO CYyTH,
PaBHOCHUABHO «oTtocpenoBaHHoOM BoiiHe» HATO mpotuB Poccuu [2, c. 17].

B cBoux ycumamsax ocaabutb Poccuio mocpeacTBoM BOWHBEI Ha YKpawHe
BanimHrTOH pyKOBOACTBYETCS XKEAAHHUEM CAEPKaTh pa3pylIeHHe OMHOIIOAIPHO-
ro MHPOBOTO MOpdaKa. YYHUThIBasg SKOHOMHYecKuil moreHnmaa CIIA, momop-
BaHHBIN JOATaMM, UX IIOCAEOHUM CPEACTBOM IBASETCS IIPOJOAXKEHHE paCIInpe-
HUS BoeHHOU uH@ppacTpykTypbl HATO mo Bcemy mupy. IIpumeuareabHO, YTO

*

Marepraa craTbu YacTUYHO H3AOXKeH: Hnembemoe A.K. IlpaBoBoe peryanmpoBaHHE
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noad B mupoBoMm BBII 3anmagHbpIX CTpaH, KOTOPbIE BBEAHM CAHKIIUHN B OTHOILIEHUH
Poccuu, cHH3MAacCh 3a mocAegHHE aBamalath AeT Ha 20% u celiyac HEMHOTHM
npeBsbItaetr 50%. «<Mexay Tem, moTpebaeHrue MUPOBBIX pecypcoB CIIIA u ee co-
103HUKOB 1o HATO HecpaBHHMAa C UX POABIO B pPeaAbHOU MUPOBON 3KOHOMHKE
U IIPEBBINIAET POAb CTPaH, KOTOPbIE HE MOAMEPKAAN CAHKIIMH U Ha JOAIO0 KOTO-
PBIX IIPUXOAUTCS ABE TPETH MUPOBOTO HaceaeHUs» [8, c. 113].

C reomoAUTHYECKOH TOYKH 3peHUsd HuCTopus Poccmm Obiaa oTMedeHa Ha-
NafeHUIMH U yrpo3aMu c 3amnaza, KOTOPbIE OCYILECTBAIAUCH depe3 DPUHASTH-
auto, [Moapury, Ykpauny u T.4. [ToaToMy co3maHue mnosica 6€3011acHOCTH U BOEH-
HOM OydpepHO# 30HBI Ha 3amnaae Poccuu mMeer pelrarolnee 3HAYEHUE OAS Ha-
MUOHAaABHOM Oe3onacHocTHU. TakuM ob6pas3oM, mocaenHsasd Bepcuss CTpaTeruu Ha-
nuoHaAbHOM O6e3ormacHocTu Poccuu, omnybamkoBaHHad B uioae 2021 roma, mpo-
noaxaeT «unero o CoenmHeHHBIX [lITarax m HATO kak o raaBHO# yrpose 0e3o-
IIaCHOCTH B MNPEABIAYIINUX HU3MAHULGX, a BO BTOPOH CTAThe I'AaBbI O HAIIMOHAAb-
HOM O00OpOHE CHOBa T'OBOPUTCS O BOEHHOM OIIACHOCTH U BOEHHOM yrpo3e OAs
Poccum, ycyrybasemoii maBaeHuem Ha Poccuio co croponsl pacmmpenus HATO
Ha BOCTOK» [9, c. 22].

Pacmiupenne HATO nHa BocTok He TOABKO yBeAHUYUBaeT c(Pepy €ro BAUS-
HUud B EBpa3un, HO U yCHAUBAET €ro BOEHHYIO yrpo3y. Pa3priB B cruaax MeXay
Poccueit 1 HATO gaBageTcd HCTOYHHKOM OOABIIIOro OecriokoiricTBa aag Poccuw,
HO npouecc pacuupeHuss HATO Ha BOCTOK He ObIA ITPUOCTAHOBAEH II0 ITOCTOSTH-
HOM mpockbe Poccuu, a BMeCTO 3TOro OBIA MPOIAEH OO IIATOTO payHAa, uTo IIO-
crossHHO neaaeT HATO raaBHO yrpo30#i HaIlMOHaABHOM Oe3omacHocTH Poccumy.

B nmonoaHeHUEe K yrpo3e, KOTOPYIO IIPEACTABASIET OAd Poccuu pacinupeHue
HATO B reonmoAMTHYECKOM CMBICAE, 3TO TAKIKE€ HMEET CEPBhE3HBIE ITOCAEACTBUS
JAS HAITMOHAABHOM 06e30I1acHOCTH POCCHH C TOYKH 3peHUs ITPAKTUYECKUX dHEp-
FeTHYEeCKHX BOIIPOCOB. B coBpeMeHHOM MHUpe HEeTPaaHIIMOHHBIE BOIIPOCHI 6e30-
TIACHOCTHY BBIXOST Ha MEPEeOHHH ITAaH MEXIyHAPOMHOTO COOOIIEeCTBA U CTaHO-
BATCHI BaXXHBIM (PaKTOPOM [IAd BCEX CTPaH, a SHEPTreTUKA IABASIETCS KAIOUYEBBIM
KOMITOHEHTOM HETPaAUIIMOHHBIX BOIIPOCOB HAIIMOHAABHOM 0€30I1aCHOCTH.

Pacuimpenne HATO Ha BOCTOK HOpPEACTaABAIET YTPO3y SHEPreTHYIECKOM
OezomacHocTu Poccuu, TTOCKOABKY OHO MPEISTCTBYET SHEPTeTUYECKUM MapIIpy-
TaM CTpPaHbl, KOTOPbIE ABAAIOTCSI BaKHOH YaCThI0 3KOHOMHYECKOI'O pPa3BUTHS
Poccuu, u, caemoBaTeAbHO, HAHOCUT yAap IO POCCUMCKOMY 3KCIIOPTY 9HEPTOHO-
cuteaet [3, c. 49].

B ycaoBuax crnenmasbHOM BOEHHOM OIl€palliid Ha YKpPawHE OKa3bIBAIOT
3HAYUTEABHOE BAWSHHE Ha HETPAOUIHOHHYIO Oe3oracHocTb Poccmm, 9TO yrpo-
JKaeT pecypcHol be3oracHocTH Poccuu U KyAbTYPHOM 6€30IIaCHOCTH CO CTOPOHBI
BHellTHel cpenpl. [lon BAMAHMEM NOTpaHUYHBIX KOH(MAUKTOB U COCEOHUX CTpPaH
Poccusg TaksKe IIOCTOSTHHO COBEPIIEHCTBYET CBOIO CTPATETHI0 HAIITMOHAABHOH 0e30-
TIACHOCTH U aKTHUBHO HIIIET CIIOCOOBI MOA/IEPKAHUSI CTAOMABHOCTH U 0€30IIaCHOCTHU
3a npeneaaMu crpassl [10].

OfecrieynBasi HaIlMOHAABHYIO 0Oe3omacHOCTb, Poccusi crocobcTByeT HC-
4Ee3HOBEHHUIO MUPOBOIO IOPSAKa, OCHOBAHHOI'O Ha HCKAIOUHUTEABHOCTH 3amnaja.
OTa UCKAIOUHUTEABHOCTD 3aKAIOYaeTCd B HECIIPaBEAANBOM KOHTpoAe 3arazia Ham
OoabIIEH YaCThI0O MHUPOBBIX PECypCcOB, KOTOpble eMy He mpuHagaexkat. CIIA
JKUBYT HE ITI0 CPEACTBaM, «3KCIOPTUPYS» HHMAAIIUIO B pPa3BUBAIOIIMECS CTpa-
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HBI, KOTOPBIE IIOAATalOTCHd Ha A0AAAP KaK Ha MHPOBYIO BaaloTy. B To ke Bpemsd
3a mocaeanue aBaalath AeT CoemmHeHHbIe IITaThl cTaAM KPYITHEHIITHUM TOAXK-
HUKOM B MUPE; CTOUMOCTD JI0OAAAPA HE OTpazkaeT ero peasbHOM CTOUMOCTH.

JomMuHupoBaHue 3amnana MmoAep>KUBaeTCsd rAobaAbHOM BOEHHOU HHpa-
crpykrypoit CIIA/HATO, ucnoab3dyemod masa caepkuBaHusa Kwurasa, Poccuwm,
crpad EASC u BPUKC. Takag acuMMeTpHUYHas U HECIIpaBEAAMBasd MOIEAB OII-
paBabIBaeTcs 3arraaoM, KOTOPBIH IpeTeHAyeT Ha UCKAIOYHUTEABHOCTh U He3aMe-
HHUMOCTE (4, c. 29].

OKOHOMUYECKUH IoabeM A3UHM BBI3BIBAET pacTylilee 0ECIIOKOUCTBO U MPO-
THUBOMAENUCTBUE CO CTOPOHBI BamumHrrona. Boennaa moiup Poccum, enuHCTBEH-
HOM CTpPaHbI B MUpPE, CIIOCOOHON yHUYTOXKUTE CoequHeHHbIe [ITaThI, ne-pakrTo
3aluIaeT 3TOT MoabkeM, KaK U cyBepeHUuTteT ctpaH EADC. Otu dakTopbl co3-
[OaioT BO3MOXKHOCTH IASI IIOCTPOEHUsI Ooaee cOaraHCHPOBAHHOro Mupa 06e3 1ie-
PEKOCOB B IOAB3y 3araza, KoTopblii ¢ XVI Beka (pakTHuyecku c TexX Iop, Kak
TIOPTYTraAbCKHE MOPCKHE 3KCIIEAUIIUU MOTPeboBaAHd, YTOObI MHAUMCKHE U apab-
CKHe KOopabAM MAAQTHAU 3a IIpaBo maaBaHud B UHAUWCKOM OKeaHe (TaKUM obOpa-
30M, 3aHUMAasICh «MOPCKHM pPI3KETOM»)) obecredymBaeTCd MIPUMEHEHUEM CHABI,
IIPAKTUKOMN ITOAYYEHHSI PEHTHI U eBPOIeHCKUM KOAOHHaAU3MOM [11, c. 7].

YTAyOUBIIIUCH B UCTOPHUIO POCCUUMCKOTO OOIIeCTBa U APYTHUX HAPOMAOB CO-
BPEMEHHOI'0 OOIIEeCTBa, MOXKHO KPaTKO OXapaKTepHU30BaTh TEPMUH O€30I1acHO-
CTHU OTHOCHUTEABHO TOI'O U Halllero BpeMeHH. EcAu B mepBOOBITHOM 0OIleCTBe
0e30macHOCTb O3HadaAa MPsSIMOE OTCYTCTBHE, KaKoM AMOO0O OIacHOCTH, TO B Ha-
CTOsIIIlee BPEMsI A COBPEMEHHOIO 4YeAOBeKa M A COBPEMEHHOTO OOIIecTBa
obecrieueHre 0€30ITACHOCTH MPEAIIOAaTaeT IIEABIH pal 0093aTEABCTB, BO3AOKEH-
HBIX B IIEPBYIO OYepenb Ha MAEYH MOCydapCcTBa.

HarmmmonaarHaa 6e3orracHocTh Poccuiickoit Pemepanuu B HaIlM AHU Ha-
IIpaBA€HA HAa HECKOABKO YKPYITHEHHBIX HAIIPABACHHH.

Bo-nepBhIx, cOepexkeHre Hapoaa Poccum u pasBUTHE YEAOBEYECKOTO I10-
TeHIInasa, nodTomy Poccutickasa denmepanms 3auHTEpecoBaHa B IOANEPKAHUU
aeMorpadur, YAyYIIeHUH OAaroCOCTOSTHUS IKUTEACH, IOANEepP:KaHUU MaTepHH-
CTBa U OETCTBA, aKTUBHOM peaAM3allld KaK TaKUX ITporpaMmm, Kak «MaTepuH-
CKHUM KallhuTaA», TaK U Pa3AMYHOTO pPofla PerHoHaAbHBLIX mporpaMM. CaemoBa-
TEeABPHO, HEOOXOUMO IIOAIEePKUBATh 00pa3oBaHue, 34paBOOXpPaHEHNE, CO3/1aBasd
YCAOBUS AT KOMMQOPTHOM KHU3HU BCEM YA€HaM OOIIECTBa, IIPOIIaraHIupys
3/I0POBBIH 00pa3 KU3HU U DOPBHOY C OETHOCTHIO.

Bo-BTOpBIX, obecriedyeHre 0OOPOHOCIIOCOOHOCTU cTpaHbl. Poccutickasa de-
[epaiys MOIHAasI dfepHas AepskaBa, €€ apMHs SBAFETCS OJHOM U3 CaMbIX CHABb-
HBIX B MUpPE, U UMeeT HOoBelIllee BoopyxkeHue. [[pHOPUTETHRIMH HAITIPABACHHUSI-
MU IIOAUTHUKH TOCYyAapCTBa MOAXKHBI OBITH BOEHHO-TTATPUOTHYECKOE BOCIIUTAHHE
HOBOT'O IIOKOAEHUH, MOAAePKaHUE MOPAABHO-IYXOBHOT'O COCTOSTHHUS BOEHHOCAY-
KallUX, 00ydeHre BeIeHUI0 BOUHBI B YCAOBHUSIX T€XHOAOTHUYECKOTO ITPOTHUBOAEH-
CTBHUSI OPYTUX CTPaH.

B-TpeThHX, roCyJapCTBEHHAS U OOIIeCTBEHHAasA 0€30I1aCHOCTD MOAYKHA OBITH
HaIlpaBA€HA Ha pPa3BUTHUE IPa’KIAHCKOTO OOIIeCTBa, 00ecrieYeHe Mep I10 MPeaoT-
BpAIlEHHUIO0 aHTUTEPPOPUCTUIECKOM, 3KCTPEMUCTCKON MeATEABHOCTH, CHUZKEHUIO
YPOBHS IIPECTYITHOCTH, KOPPYHILHH, obOecriedeHUIo Oe30I1acHOCTH MJOPOKHOTO
JOBUXKEHUs, 3alllUTEe HACEA€HHUS OT OIMMaCHBIX HH(EKIIMOHHBIX 3a00A€BaHUM U T 1.
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B-4yeTBepPTBIX, HANEKHOCTh HH(pOPMAIIMOHHOM 6e3omacHocTH. 3a II0-
CA€JHUE NECATHUAETHS BCEMHPHad CeTh MHTEPHET CTPEMUTEABHO Pa3BHUBAETCH,
a BMECTe CO 3HAYUTEABHOH IIOAB30H HECeT U pdan yIpo3 0e30I1acCHOCTU CTPAaHBI.
Tak kak MHTepHET moAroe BpeMsl HE KOHTPOAHMPOBAACH M TOABKO 3a IIOCAEIHHE
rofibl B CBSI3U I'OCYIapCTBO aKTUBHO HAYMHAET paboTaTh B 3TOM HaIllpaBAECHUH,
peniag 3aga4du 1o 6oprbe ¢ KUOEepHIpPecTyIIHOCTHIO, IIOBBINIAs COCTOSIHUE 3allll-
IIIEHHOCTH IIOAB30BAaTEAECH B HHTEPHET IIPOCTPAHCTBE.

B-nmaThIX, pellleHre BOIIPOCOB I10 COXPaHEHHI0 SKOHOMHYECKOH Oe3orac-
HOCTH B HOBBIX pe€aAudx, KOrJa IIPaKTUYECKU IIOAMHpa OOEPHYAUCH IIPOTUB
Poccutickoti Penepaiiny, sKOHOMHUYECKas 0€30IIaCHOCTb CTpaHbl HallpaBA€HA,
IIpeXKae BCEro, Ha pa3BUTHE COTPYAHHUYECTBA CO CTpPaHaMH BOCTOKAa, OTKa3 OT
JoArapa, IMOANEPKAHUU OTEYECTBEHHOIO IIPOU3BOAUTEAS.

B-mecTBIX, CO3MaHHE YCAOBUH A9 HAY4YHO-TEXHOAOTHMYECKOI'O Pa3BUTULA
B IIeAsX o0ecIiedeHHs yCTOHYHNBOIO POCTa U MOBBIIIIEHHS KOHKYPEHTOCIIOCOOHO-
CTU POCCUMUCKOM 3KOHOMHKHU, OAS HEro TPeOyIOTCH IoCydapCTBEHHOE CTUMYAU-
poBaHMNE HAYYHOM, HAYYHO-TEXHUYECKON U MHHOBAIIMOHHOMN NEATEABHOCTH, YBE-
AVYeHNe o0beMa 4YacCTHBIX MHBECTHIIMN B pa3BUTHE TaKOM MesaTeAbHOCTH U yC-
KOPEHHOE BHEIPEHUE €€ PEIYABTATOB B IIPOU3BOCTBO.

Lleapro Hay4YHO-TEXHOAOTHYECKOI0 pa3BuTud Poccuiickoinn denepanuu aB-
AsIeTcd obecriedeHre TEXHOAOTHYECKOH He3aBUCHMOCTH U KOHKYPEHTOCIIOCOOHO-
CTH CTpPaHbl, JOCTHUIKEHUH HAIIUOHAABHBIX LIEAEH Pa3BUTHS U PeaAU3alldU CTpa-
TErun4eCKHX HAllMOHAABHBIX IIPUOPUTETOB.

B-ceaAbMBIX, PEIlleHNE 3a/4a4 10 CO3/IaHUI0 9KOAOTHYECKOH 6e30I1acHOCTH
U palliOHAaABHOMY IIPHPOIOIIOAB30BAHHUIO, YTO IBAGETCS OOHUM K3 Hamboaee
3HAYMMBIX HallpaBA€HUM obecliedeHUs] HallMOHaAbHOM Oe3omacHocTu Poccuii-
ckort Penepanmu. 3amada rocyjapcrBa B 3TOM HAIPaABAEHHH COCTOUT B CA€-
AYIOLIEM: KOHTPOAB 3arpsA3HEHHS BO3AyXa IIPOMBIIIACHHBIMH IIPOU3BOACTBAMH,
nepepaboTKoM Mycopa, HOObIued IOAE3HBIX HCKOIIaeMbIX, BHIOPOCOM OBITOBBIX
Y IIPOMBIIIIA€HHBIX OTXO0B B IIPHUPOISHYIO CpeNy, BRIPYOKOI A€COB U T.I.

B-BOCBMBIX, 3alllUTa TPAAUIMOHHBIX POCCHMCKHUX AYXOBHO-HPABCTBEHHBIX
IIEHHOCTeH, KYABTYPBI U UCTOPUYECKOH ITaMsTH [6, c. 9].

[Ipoucxopgaiiyie B COBpEMEHHOM MHpPE U3MEHEHUd 3aTParuBarOT HE TOABKO
MEXKTOCYJapCTBEHHBIE OTHOIIIEHHS, HO M OOIIedYeAOBeYeCKHe II€HHOCTH. [loc-
TUTHYB BBICOKOT'O YPOBHH COLIMAABHO-3KOHOMMHYECKOI'O M TEXHOAOTHYECKOIO
pPa3BUTHH, YEAOBEYECTBO CTOAKHYAOCH C YIPO30M yTpaTbhbl TPAOAUIIMOHHBIX Y-
XOBHO-HPABCTBEHHBIX OPUEHTHUPOB M yCTOWYHUBBIX MOPAABHBIX ITPHUHIIUIIOB.

Bce Goaee paspyminTeaAbHOMY BO3AEHCTBUIO IOABEpPraroTcd 0a3oBbIE MO-
paAbHBbIE U KYABTYPHBIE HOPMBI, PEAUTHO3HbIE YCTOH, MHCTUTYT Opaka, ceMei-
HbIEe IIEHHOCTH. AGCOAIOTH3HpPYeETCS cBOOOIa AUYHOCTH, OCYILIECTBAIETCS aKTHUB-
Has IIpollaraHa BCEI03BOAEHHOCTH, 0€3HPaBCTBEHHOCTH U 3TOM3Ma, HacaxKaa-
eTCd KyAbT HaCHUAUd, ITIOTPeOACHNI U HaCAaKIEHHUS, AeTaAu3yeTcs yroTpebaeHHe
HAPKOTHKOB, (DOPMHUPYIOTCSH COOOIIECTBA, OTPHUIIAIOIINE €CTECTBEHHOE IIPOIOA-
KeHHe KH3HU. [IpobaeMbl MeKHAIIMOHAABHBIX U MEXKKOH(PECCHOHAABHBIX OT-
HOILIEHUM CTAHOBLATCH IIPEAMETOM I'€OIIOAUTHYECKHUX UTP U CIIEKYAAILIUM, IIOPO-
KIAIOIIYX BpaxK/ay Y1 HEHABUCTD.

Hacasknenne 4yKObIX HOeas0B U ILIEHHOCTeH, ocyllecTBAeHHe 6e3 ydera
UCTOPHUYECKUX TPaAUIIUNN U OIbITa IIPEAIIECTBYIOIINX [TIOKOAEHUH pedopM B 00-
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AacTH O0pas3oBaHUS, HAYKH, KyABTYPBI, PEAUTHUH, SI3bIKA U HHPOPMAITMOHHOU
OEeSITEABHOCTU MPUBOAAT K YCUAEHHUIO PA300IIEHHOCTU U TIOASIPU3AllMH HaIlHO-
HaABHBIX OOIIECTB, paspyliaroT (PyHIAMEHT KYABTYPHOTO CyBEepeHUTeTa, I10JI-
PBIBAIOT OCHOBBI ITOAUTHYECKOM CTaOHMABHOCTH MW TroCydapCTBeHHOCTH. [lepe-
CMOTpP 0a30BBIX HOPM MOPAAH, TICHXOAOTHYECKOE MAaHUIIYAUPOBAHHE HAHOCST
HETIONIPaBUMBIH yIiepd HPaBCTBEHHOMY 3I0POBBIO0 YEAOBEKA, IOOIPSIOT IECT-
PYKTHUBHOE TIOBeAEeHHE, (POPMHPYIOT YCAOBHULA OAS CAMOpPa3pyLIeHUS OOIIecTBa.
YBeanunBaeTcd pa3pblB MeXKAy MOKOACHUAMHU. OQHOBPEMEHHO HapacTaroT IIPo-
SIBA€HUSI arpeCCUBHOTO HaIlMOHAAM3Ma, KCEHO(MOOWH, PEAUTHO3HOIO 3SKCTpe-
MU3Ma U TeppOpU3Ma.

B-meBATHIX, o0eclieueHNe CTPATErMYEeCKON CTaOMABHOCTH U B3aHMMOBBITO/I-
HOTO MEXXAyHapOoOHOTO COTpyAHUUYecTBa. B maHHOM HampaBaeHUU Poccuiickaga
denmepanysa CTPEMUTCH B MEPBYIO OYepPenh K MHUPHOMY YPETYAUPOBAHUIO AIOOBIX
BO3HUKAOIIMX KOHPAUKTOB. A TaKKe CTPEMHUTHCSH K PaBHOIIPABHUIO, YTOOBI HE OfI-
Ha CTpaHa He JUKTOBaAa IIpaBHAA UTPHI APYToi cTpaHe. B cBoio ouepenp akKTUBHO
Poccus oTKpbITa K COTPYAHUYECTBY U IIEPETOBOPAM C AIOOBIMH CTPaHaMH, B CBOIO
odepeab akKTUBHO coTpyaHudaeT co crpaHamu CHI' u BPUKC.

JAst cozmaHudg U IOAAEP3KaHUS HEOOXOAUMOro YPOBHS 3allUIIEHHOCTHU
00BEKTOB 0€30I1TacHOCTH B HAaIlleM ToCyJapcTBe paspabaTbIiBaeTcs CcHUCTeMa
HOPM ITpaBa, PErYAHPYIOIINX OTHOIIEHHUS OOBEKTOB C CyOBbEKTaMHU 0OeCIIedeHUs
HaIIMOHAABHOM Oe3ortacHocTu Poccuiickoit Penepanuu. YKazaHHbIE HOPMBI OITpe-
JEASTIOT OCHOBHBbIE HAIIPABAEHUS AEATEABHOCTH OPTaHOB I'OCYIApPCTBEHHOM BAACTU
U yIIpaBA€HUS (OpraHbl oOecredyeHUs HaIlMOHAABHOM 0Oe30ITacHOCTH), U MeXa-
HU3M KOHTPOAS U HaA30pa 3a UX AeSITEABHOCTBIO.

Poccus mponBuraetr (puAOCOPHUI0 aAbTEPHATUBHOU MOOEAU (HAIIpUMeEp,
€Bpa3uiCKyI0 HOEI0 B3aUMOIAOIIOAHAIONIMX 3KOHOMHYECKHX ITPOCTPAHCTB) Ha
MEXAyHapOoJAHOM ypPOBHE — B popMaTe MHOTOIIOASPHOTO MHpa, TO €CTh MUpa
PaBHOIIPABHBIX KYABTYP U HIHUBUAHU3aIUM. Takod clieHapuil OTKphIBaeT IIep-
CIIEKTUBBI A JOATOCPOYHOIO MHUpa M COBMECTHOIO pa3BUTHA cTpaH EBpasuu,
OCHOBAHHOI'O Ha MPHHIINIIAX 3KBUBAaACHTHOCTH. OKBHUBAA€CHTHOCTH HE O3HA4aeT
CTHUpaHUd Pa3AUdHi — CTPaHbl U UX BO3MOXKHOCTH, €CTECTBEHHO, pa3sandarorcd. Ho
9TO HEe MO3BOASET BHEIIIHUM HTPOKaM COOMpPATh HECHIPaBEIAHUBYIO PEHTY C ITIOMO-
IIIFI0 BOEHHOT'O IIPEBOCXOCTBA, AEHEXKHBIX 3aliMOB U, UYTO OOA€e BasKHO, C IIOMO-
IO KYABTYPHBIX HHTEPBEHIINI, KOTOpPhIEe pa3pyluatoT obirectna [7, c. 58].

HoBaa Crpaterusa HammoHaabHOH O6e3oracHocTu Poccuu [1], mommnucaHHasg
[Ipesunnentom Poccuiickont ®enepanyu B.B. Ilyruneim 2 mroag 2021 r., aBagercda
He IIPOCTO OOHOBAEGHHEM IIPEABIAYIIEro JOKyMeHTa, npuHsaToro B 2015 roay, Korma
OTHOIIIEHUS C 3araZioM yzKe Pe3KO YXYAIIUANUCH B Pe3yAbTaTe€ YKPAWHCKOTO KpH-
3uca, €ero HoBasg BEPCHUsI OXBAThIBAET HE TOABKO BOIIPOCHI HAIIMOHAABHOU 06e30-
IIaCHOCTH, HO U ILIEABIH ps APYTHUX BOIIPOCOB, OT SKOHOMUKH [0 OKpYyzKarolieh
cpenpbl, OT LIEHHOCTEH 10 0O0POHBI.

Crparerusa HaIlMOHaABHOH Oe3omacHocTu Poccuu wm3aaraer B3rTAga Ha
MUp, IEepeKUBAIONINHN TpaHCOPMAaIIUIO U NOTpsiCeHUs. B Hell neaaeTcd BBIBO/,
4yTOo rereMoHud 3arana 6AM3Ka K 3aBeplileHHi0. B skoHoMHuueckKoM raaHe Poc-
CUS CTAAKHBaETCs C HeIOOPOCOBECTHON KOHKYPEHIUMEeN B BUIE PA3AHMYHBIX OT-
paHUYeHUH, IPU3BaHHBIX HAHECTU € yIepd U caep:KaTh €e; C TOYKU 3PEHUs
6€e30ITaCHOCTH TIPUMEHEHUE CHUABI IIPEACTABASIET COOOM pacTyIIyIo yrpo3y; Tpa-
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OUITMOHHBIE IIEHHOCTH M HCTOpH4YecKoe Hacaenue Poccuu moaBepraroTcs Ha-
nagkKaM; BO BHYTpPeHHel moAuTHKe Poccuu IpUXOAUTCS HMETh OEAO0 C HHO-
CTPaHHBIMH MaxXWHaIIUIMH, HAIlpaBA€HHBIMH Ha IIPOBOIIMPOBAHHE JOATOCPOY-
HOI HeCTaOMABHOCTH B cTpaHe [12].

TakuMm o6pas3oM, IIEHTPaAbHOM OCOOEHHOCTBIO TNOCYJapCTBEHHOU ITOAWUTH-
K1 B cepe obecriedeHUs HAIIMOHAABHOM 0€30IIaCHOCTHU SBASIETCS €€ OpHeHTa-
U Ha pasBUTHE caMoOH CTpPaHbI: AeMorpaduio, IIOAUTHYECKYI0 CTaOHABHOCTD
U CYyBEpPEHHUTET, HAallUOHAaAbHOE COTAacHe M T'apMOHHIO, S9dKOHOMUYECKOE pPa3BU-
THE Ha OCHOBE HOBBIX TEXHOAOTHH, 3aIlUTy OKpPYKAalollle¥ cpenbl U amarlTalliio
K M3MEHEHMIO KAMaTa U — II0OCA€JHEE, HO HE MEHee BayKHO€ — QyXOBHBIHM U HpaB-
CTBEHHBIN KAUMAT.

B 1ieaoMm, coBpemenHasa CrpaTterusa HallMoHaAbHOM Oe3omacHocTu Poccuu
HaIIpaBA€HAa Ha YKpelAeHHe 000POHOCIIOCOOHOCTH, BHYTPEHHEE €IMHCTBO U I10-
AUTUYECKYIO CTaOHABHOCTH, Ha MOAEPHH3AIINI0 SKOHOMUKH H Pa3BUTHE IIPO-
MBIIIIAEHHOT'O IIOTEHIIMaAa, YKPEIIAeHHE CYBEPEeHHOM rocynapcTBeHHoOCTH Poc-
CHU KaK CTpPaHbl, CIIOCOOHON IIPOBOAUTH CAMOCTOSITEABHYIO BHEIIIHIOIO M BHYT-
PEHHIOIO IOAHUTHKY, 3PPEKTUBHO IIPOTHBOCTOATH IIOIIBITKAM BHEIIIHETO JaBAE-
Hus [1]. Benb cyBepeHUTET rocyapcTBa — 3TO €CThb BEPXOBEHCTBO TOCydapcCT-
BEHHOU BAAQCTH, 3TO CAMOCTOSITEABHOCTH M HE3aBHUCHUMOCTH T'OCYyAapCTBEHHOM
BAQCTH, HEIIPEPEKAEMOCTb €€ PEeIIeHHH KaK BHYTPH CTpaHbI, TaK U B obaacTu
MEXKAYHApPOAHBIX OTHOIIEHHH. OTO HE3aBUCHUMOCTb OT HWHOCTPAHHBIX TOCY-
JapCTB U MEXKIyHapoOHBIX CTPYKTYp. Ha mpakTuke ke IIOCTOSSHHO OCYIIIECTB-
ASIeTC TaKoe B3aumMoAeHCTBHE, 0COOEHHO Ha ypoBHe rocymapcTB. OmHaKO Or-
paHu4YeHNe TOCyZapCTBEHHOH BAACTH, €€ YIIleMA€HHe, ITIoAMeHa KaKUMHU ObI TO
HU ObIAO BHYTPEHHUMU AW BHEUIHUMHU CTPYKTYpaMH HEBO3MOXKHO |5, c. 25].
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Ensuring the national security
of the Russian Federation in the conditions
of a special military operation in Ukraine"

Azamat K. Ilembetov™

Annotation. Having exhausted all diplomatic means to stop NATO's eastward
expansion, Russia launched a special military operation in Ukraine. Leaving aside an-
ti-Russian propaganda, unbiased experts admit that its success is undeniable. How-
ever, NATO assistance to Ukraine threatens Russia's vital security interests. The ar-
ticle provides an analysis of the modern national security strategy of the Russian Fed-
eration, measures to ensure it and the military-political situation after February 2022.

Keywords: national security, threats to national security, conditions for a spe-
cial military operation in Ukraine, ensuring national security.

The first step by the United States of America — an attempt to crush the
Russian economy and provoke social protests — did not work. The exchange
rate of the ruble has recovered, prices for Russian exports are breaking
records, and EU countries have begun to buy Russian gas for rubles. Although
Russia's GDP is expected to fall by 9% by the end of 2022, there is reason to
believe that its economy will withstand such pressure: in the "pandemic" year
2020, GDP contracted by 9%, and during the 2008-2009 crises, the decline
was even greater.

The second attempt by the US/NATO is to increase its aid to Kyiv by
pumping heavy weapons into the country and supporting it with intelligence

" The material of the article is partially stated: Ilembetov A.K. Legal regulation of ensur-
ing the national security of the Russian Federation: mag. diss. Ufa: UUNIT, 2022. P. 29-36.

" Ilembetov Azamat Kamilovich, undergraduate of the Institute of Law of the Ufa Uni-
versity of Science and Technology. E-mail: mr.ilembetov@mail.ru
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and money. As Russian Foreign Minister Sergey Lavrov rightly noted, this, in
fact, is tantamount to a NATO “proxy war” against Russia [2, p. 17].

In its efforts to weaken Russia through the war in Ukraine, Washington
is driven by a desire to contain the destruction of the unipolar world order.
With the US economic potential undermined by debt, their last resort is to con-
tinue expanding NATO's military infrastructure around the world. It is note-
worthy that the share of Western countries that imposed sanctions on Russia
in the world GDP has decreased over the past twenty years by 20% and now
slightly exceeds 50%. “Meanwhile, the consumption of world resources by the
United States and its NATO allies is incomparable with their role in the real
world economy and exceeds the role of countries that did not support the sanc-
tions and which account for two-thirds of the world population” [8, p. 113].

From a geopolitical point of view, the history of Russia has been marked
by attacks and threats from the West through Finland, Poland, Ukraine, and so
on. Therefore, the creation of a security belt and a military buffer zone in the
west of Russia is of decisive importance for national security. Thus, the latest
version of the Russian National Security Strategy, published in July 2021, con-
tinues “the idea of the United States and NATO as the main security threat in
previous editions, and the second article of the national defense chapter again
talks about military danger and military threat to Russia, exacerbated by pres-
sure on Russia from the expansion of NATO to the East" [9, p. 22].

NATO expansion to the East not only increases its sphere of influence in
Eurasia, but also increases its military threat. The power gap between Russia
and NATO is a source of great concern for Russia, but the process of NATO's
eastward expansion has not been suspended at Russia's constant request, but
instead has been extended to a fifth round, permanently making NATO the
main threat to Russia's national security.

In addition to the threat posed to Russia by NATO expansion in a geopo-
litical sense, it also has serious implications for Russia's national security in
terms of practical energy issues. In today's world, non-traditional security is-
sues come to the fore of the international community and become an important
factor for all countries, and energy is a key component of non-traditional na-
tional security issues.

NATO's eastward expansion poses a threat to Russia's energy security, as it
impedes the country's energy routes, which are an important part of Russia's
economic development, and therefore strikes at Russian energy exports [3, p. 49].

Under the conditions of a special military operation in Ukraine, they have
a significant impact on the non-traditional security of Russia, which threatens
Russia's resource security and cultural security from the external environment.
Influenced by border conflicts and neighboring countries, Russia is also con-
stantly improving its national security strategy and is actively looking for ways
to maintain stability and security outside the country [10].

By providing national security, Russia contributes to the disappearance
of a world order based on the exclusivity of the West. This exclusivity lies in the
West's unfair control over most of the world's resources that do not belong to it.
The US is living beyond its means by "exporting" inflation to developing coun-
tries that rely on the dollar as the world's currency. At the same time, over the
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past twenty years, the United States has become the world's largest debtor; the
value of the dollar does not reflect its real value.

Western dominance is supported by the US/NATO global military infra-
structure used to contain China, Russia, the EAEU countries and the BRICS.
Such an asymmetric and unfair model is justified by the West, which claims to
be exclusive and indispensable [4, p. 29].

Asia's economic recovery is causing growing concern and opposition from
Washington. The military power of Russia, the only country in the world capa-
ble of destroying the United States, de facto protects this rise, as does the sove-
reignty of the EAEU countries. These factors make it possible to build a more
balanced world without biases in favor of the West, which since the 16th cen-
tury (in fact since the Portuguese sea expeditions demanded that Indian and
Arab ships pay for the right to sail in the Indian Ocean (thus doing racketeer-
ing")) is provided by the use of force, rent-seeking practices and European co-
lonialism [11, p. 7].

Having delved into the history of Russian society and other peoples of
modern society, one can briefly characterize the term security in relation to
that and our time. If in a primitive society security meant the direct absence of
any danger, then at the present time for a modern person and for a modern so-
ciety, ensuring security involves a number of obligations placed primarily on
the shoulders of the state.

The national security of the Russian Federation today is aimed at several
enlarged areas.

Firstly, the saving of the people of Russia and the development of hu-
man potential, therefore the Russian Federation is interested in maintaining
demography, improving the well-being of residents, supporting motherhood
and childhood, and actively implementing both programs such as Maternity
Capital and various kinds of regional programs. Therefore, it is necessary to
support education, health care, creating conditions for a comfortable life for all
members of society, promoting a healthy lifestyle and the fight against poverty.

Secondly, ensuring the country's defense capability. The Russian Feder-
ation is a powerful nuclear power, its army is one of the strongest in the world,
and has the latest weapons. The priority areas of state policy should be the
military-patriotic education of a new generation, maintaining the moral and
spiritual state of military personnel, training in warfare in the face of technolo-
gical opposition from other countries.

Thirdly, state and public security should be aimed at developing civil so-
ciety, providing measures to prevent anti-terrorist, extremist activities, reduce
crime, corruption, ensure road safety, protect the population from dangerous
infectious diseases, etc.

Fourth, the reliability of information security. Over the past decades,
the Internet has been rapidly developing, and along with significant benefits,
it also poses a number of threats to the country's security. Since the Internet
has not been controlled for a long time, and only in recent years, in connec-
tion with this, the state is actively starting to work in this direction, solving
the problems of combating cybercrime, increasing the state of user protection
in the Internet space.
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Fifth, addressing issues of maintaining economic security in the new
realities, when almost half of the world turned against the Russian Federation,
the country's economic security is primarily aimed at developing cooperation
with the countries of the East, abandoning the dollar, and supporting domestic
producers.

Sixth, the creation of conditions for scientific and technological develop-
ment in order to ensure sustainable growth and increase the competitiveness
of the Russian economy, which requires state stimulation of scientific, scientif-
ic, technical and innovative activities, an increase in private investment in the
development of such activities and the accelerated implementation of its results
in production.

The goal of the scientific and technological development of the Russian
Federation is to ensure the technological independence and competitiveness of
the country, the achievement of national development goals and the implemen-
tation of strategic national priorities.

Seventh, solving the problems of creating environmental security and ra-
tional use of natural resources, which is one of the most significant areas for
ensuring the national security of the Russian Federation. The task of the state
in this direction is as follows: control of air pollution by industrial production,
waste processing, mining, the release of household and industrial waste into
the environment, deforestation, etc.

Eighth, the protection of traditional Russian spiritual and moral values,
culture and historical memory [6, p. nine].

The changes taking place in the modern world affect not only interstate
relations, but also universal values. Having reached a high level of socio-
economic and technological development, humanity is faced with the threat of
losing traditional spiritual and moral guidelines and sustainable moral prin-
ciples.

Basic moral and cultural norms, religious foundations, the institution of
marriage, and family values are exposed to more and more destructive influ-
ence. Individual freedom is being absolutized, permissiveness, immorality and
selfishness are being actively promoted, a cult of violence, consumption and
pleasure is being planted, drug use is being legalized, communities are being
formed that deny the natural continuation of life. Problems of interethnic and
interfaith relations become the subject of geopolitical games and speculations
that give rise to enmity and hatred.

The planting of alien ideals and values, the implementation of reforms in
the field of education, science, culture, religion, language and information ac-
tivity without taking into account historical traditions and experience of pre-
vious generations lead to increased disunity and polarization of national socie-
ties, destroy the foundation of cultural sovereignty, undermine the foundations
of political stability and statehood . Revision of the basic norms of morality,
psychological manipulation because irreparable damage to the moral health of
a person, encourage destructive behavior, create conditions for the self-
destruction of society. The gap between generations is widening. At the same
time, manifestations of aggressive nationalism, xenophobia, religious extrem-
ism and terrorism are growing.
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Ninth, ensuring strategic stability and mutually beneficial international
cooperation. In this direction, the Russian Federation strives, first of all, for
a peaceful settlement of any emerging conflicts. And also strive for equality, so
that not one country dictates the rules of the game to another country. In turn,
Russia is actively open to cooperation and negotiations with any countries, in
turn, actively cooperate with the CIS and BRICS countries.

To create and maintain the required level of protection of security objects
in our state, a system of legal norms is being developed that regulates the rela-
tions of objects with subjects of ensuring the national security of the Russian
Federation. These norms determine the main areas of activity of state authori-
ties and administration (national security agencies), and the mechanism for
monitoring and supervising their activities.

Russia is promoting the philosophy of an alternative model (for example,
the Eurasian idea of complementary economic spaces) at the international
level — in the format of a multipolar world, that is, a world of equal cultures
and civilizations. Such a scenario opens up prospects for long-term peace and
joint development of the countries of Eurasia, based on the principles of equi-
valence. Equivalence does not mean erasing differences — countries and their
capabilities naturally differ. But this does not allow external players to collect
unfair rents through military superiority, cash loans and, more importantly,
through cultural interventions that destroy societies [7, p. 58].

New National Security Strategy of Russia [1], signed by the President of
the Russian Federation V.V. Putin on July 2, 2021, is not just an update of the
previous document, adopted in 2015, when relations with the West had already
deteriorated sharply as a result of the Ukrainian crisis, its new version covers
not only national security issues, but also a number of other issues, from the
economy to the environment, from values to defense.

Russia's National Security Strategy sets out a view of a world undergoing
transformation and upheaval. It concludes that the hegemony of the West is
close to completion. In economic terms, Russia faces unfair competition in the
form of various restrictions designed to harm and deter it; from a security
perspective, the use of force is a growing threat; Russia's traditional values and
historical heritage are under attack; in domestic politics, Russia has to deal
with foreign machinations aimed at provoking long-term instability in the
country [12].

Thus, the central feature of the state policy in the field of ensuring na-
tional security is its focus on the development of the country itself: demogra-
phy, political stability and sovereignty, national harmony and harmony, eco-
nomic development based on new technologies, environmental protection and
adaptation to climate change and, last but not least, but no less important is
the spiritual and moral climate.

In general, the modern National Security Strategy of Russia is aimed at
strengthening the defense capability, internal unity and political stability, at
modernizing the economy and developing industrial potential, strengthening
the sovereign statehood of Russia as a country capable of pursuing an inde-
pendent foreign and domestic policy, effectively resisting attempts from exter-
nal pressure [1] . After all, the sovereignty of the state is the supremacy of state
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power; it is the independence and independence of state power, the indisputa-
bility of its decisions both within the country and in the field of international
relations. This is independence from foreign states and international struc-
tures. In practice, such interaction is constantly carried out, especially at the
state level. However, the restriction of state power, its infringement, and substi-
tution by any internal or external structures is impossible [5, p. 25].
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B.[l. COPpOKHH O €AHHOM IIpeAMeETEe NMPaBOBOI'O
pPEryAHpOBaHHSA OOLIECTBEHHBIX OTHOIUIEHHH

A.B. I[TapxomMeHKO"

Annoranua. B crarbe gaerca aHaaus ugeu npodgeccopa B.A. CopokuHa o egu-
HOM IIpeAMEeTE IIPaBOBOIO PETYAHPOBAHHA, KAK OCHOBHOI'O 3BEHA aBTOPCKOM KOHIIEII-
IIUY MeXaHHU3Ma IIPaBOBOIO PETryAMPOBaHUS U IIOCTPOEHHsS CHUCTeMBI mpaBa. Ocoboe
BHUMAaHUE yOEAIETCH PACKPBITHUIO OCHOBHBIX IIPU3HAKOB U CBOMCTB CUCTEMHOCTH, CIIe-
U(PUKU OTHOLIEHUH COIMaAbHO-HPABCTBEHHOM cCpenbl M OTHOIIEHHH COIIMaAbHO-
IPaBOBOM Cpenbl, HCCAEAYETCA CTPYKTypa €IHUHOTO IIpeaMeTa IIPaBOBOIO PETYAHPOBA-
HHS U 9A€EMEHTHBIN COCTaB CUCTEMBI IIpaBa.

ABTOpP coanzapeH c Toukoii 3penHus B./l. CopokuHa o0 TOM, YTO AT BO3HUKHOBE-
HUdA U (POPMUPOBAHUSA HOBBIX MHCTHUTYTOB U OTPACA€il HYyKHbI OOBbEKTHBHBIE OCHOBA-
HUs, BBITEKAIOIIUE U3 CUCTEMHOIO CTPOEHHUS IIpaBa, a He CUTYaTHBHbIE OTPEOHOCTH
¥ OpraHHU3aTOPCKHE CIIOCOOHOCTH.

KaroueBBIe cAOBa: CHCTEMAa IIpaBa, OOIIECTBEHHBbIE OTHOIIEHUS, IIPEeAMET IIpa-
BOBOI'O PErYAHMPOBAHHS, METOJ IIPaBOBOTO PETYAHPOBAHHS, OTPACAb IIpaBa, CHUCTEM-
HOCTB IIpaBa.

BemeHHe. Kareropuda «eQUHBIM IIpegMET IIPABOBOIO PETYAMPOBA-

HUs» Oblrna BrepBble copMyaupoBaHa u obocHoBaHa B.[l. Copoku-

HBIM B 1968 rogy B €ero HOKTOPCKOM auccepranuu «Bompocel Teopun

aJIMHUHHUCTPATHUBHO-IIpOIlecCyasbHOTO mpaBa» [10]. Ora umes crasa

IEPBUYHBIM 3BEHOM aBTOPCKOM KOHIIENIIMM MEXaHU3Ma IIPaBOBOTO

PETyAMPOBAHMS U CTPOEHUsI cucTeMbl npaBa. B./l. COpOKMH yIIOMHUHAaeT aBa COOBI-

TUSI B TIOAUTHKO-IIpaBoBoil xku3Hu CCCP, copMHpoBaBIINX KOHTEKCT U SIBUB-
LITUXCS OTIIPABHBIMU TOYKAMU JIAST (POPMUPOBAHUS €TI0 KOHIIEIIITUH.

[IepBoe, aT0 Bcecoros3Hoe coBemnanue COBETCKUX IOpUCTOB 1938-1940 rr.,

Ha KOTOPOM OBIAM BBIPAOOTAHBI PEKOMEHIAIIUU, OIIPENEAHBIIHE OarbHEHITue

HaITpaBA€HHUS UCCA€AOBAaHUU B IPaBOBOM HAyKe, B TOM YHCAE€ COCTOMLIINE B TOM,

YTO y KasKJIOM OTpacAU €CTb CBOM IIpeAMeET M CBOM MeTO/ IIPaBOBOI0O PETYAUPOBA-

* ITapxomenko JaHuun Banepueeuu, aclinpaHT Kadeapbl TEOPHH U UCTOPHU rocyaap-
cTBa U npasa JacTHOro 06pa3oBaTEABHOTO YUPEKAEHHS BBICIIEro obpasoBanusa «fOpunuaeckuit
uHCcTUTYy™ (Caukt-Ilerepbypr). E-mail:Pd75@yandex.ru

Hayuueiit pykoBomuteab Komapoe Cepzeii Anexcanopoeuu — HAyIHBIM PYKOBOIUTEAD
HWuctutyTa, npodeccop Kadenpsl TEOPUH U UCTOPUHU rocymapcrBa u npasa YOY BO «(HOpunmue-
ckuii nHCTUTYT» (CaHKT-IleTepOypr), npodeccop Kadenpsl TEOPHH rocymapcrBa H IpaBa MH-
CTUTyTa IIpaBa bBalllKupcKoro rocyJapCTBEHHOIO YHUBEPCHUTETa, IIPE3UAEHT MeXKperroHaAbHOM
accolualliy TeOPEeTHUKOB T'ocyAapcTBa U IIpaBa, AOKTOP IOPUAMYECKHUX HayK, IIpodeccop. E-mail:
SVKomarov2008@yandex.ru.
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HUg [9, c. 57]. [laHHag ycTaHOBKaA, C OOHOM CTOpOHBI, BbI3Basa y B./l. CopokuHa
BO3PazKEHU U IIOATOAKHYAA €r0 K 000CHOBAHUIO aAbTEPHATUBHBIX ITO3UIIHH.

C mpyro#i CTOPOHBI, CTOUT OTMETHUTH TY YHUKAABHYIO 0OCTaHOBKY, B KOTO-
POH IIPOXOAMAO 3TO COBeIllaHHe. OTo Oblaa 310Xa MOAEpPHA, 3II0Xa PEBOAIOIINH
U IIOCTPOeHHd HoBoro odbmiecta [2, c. 902-904]. B 1936 roay Onlaa mpuHATA
HoBag Koucrutynus CCCP, u «B coBeTckoi Poccumn mokTpuHa mpaBa KaK CUC-
TeMBbl HOPM, IIEA€HAIIPABA€HHO, PAIlMOHAABHO KOHCTPyHpyeMasl OASI BBIIIOAHE-
HUSI OIIpeNeA€HHBIX COIIMAABHBIX 3a/ad, cTasa (PakKTHUYEeCKHUM IIAaHOM CTPOU-
TEeABCTBa HOBOTO IpaBomnopsakar [6, c. 45]. MoxkHO cKas3aThb, YTO IPaBOBOU
HayKe ObIA c(OPMYAHMPOBAH 3aKa3 Ha IIOCTPOEHHE HOBOM IIpaBOBOH CHCTEMBI
HIpaKTU4eCKH ¢ Hyad. lllea HHTEHCUBHBIN HAy4HBIHN IIOHCK.

Bropoe, aT0 paa napTuiiHbix pemeHuit 1960-x ronos, ocAe KOTOPBIX Ha-
YAAUCh HCCA€IOBAHHA B 00AACTH HAYKH yIIpaBA€HUs, OOIIed TeopHU CUCTEM,
HHPOPMATHUKHU. IDTO OTKPBIAO JOPOTY K HCIIOAB30BAHHUIO METOLOAOTHH CHCTEM-
HOT'0O aHaAMW3a IIPUMEHUTEABHO K CHCTEMHBIM IIPaBOBBIM SIBAEHUSM, TAKUM KakK
cucreMa mnpasa. «FMIMeHHO Torga ImpaBo B IIOAHOHM Me€pe CTaa0 pacCMaTpPHUBAThCH
KaK MHOIOypOBHeBasl IIEAOCTHOCTB, obpasyemas B3aUMOAEHCTBHEM COCTaB-
ASIIOIIINX €€ DAEMEHTOB, T.€. oTpacaeib [9, c. 57].

Hcrioab30BaHNE METOMOAOTHH CHCTEMHOTO aHaAM3a ITOCTABUAO IIOJ COMHe-
HUE€ KOHIIEIIIHIO «y KasKJOM OTPaCAH €CTh CBOM IIpeaMeET U CBOH MeTomy. B mpaso-
BbIX HCCAEIOBAHUSX CMEHHAUCH ITPHUOPUTETHI, CHCTeMa IIpaBa cTasa paccMmar-
pUBaTbCs KaK CHUCTEMHOE IIEAOE, a OTPacCAH, KaK 3AEMEHTHI 3TOM cucreMbl. Pa-
HEE BEPIINHON CYUTAACS OTPACAEBOM YPOBEHB, I/€ KaxK/aasd OTPAaCAb UMEET CBOU
IpeaMeT U CBOM MeTo[ IIPaBOBOrO pPeryAnpoBaHusd [8, c. 83].

OGocHOBaHHE NPaBOBOH KaTErOPHH €AHHBIH IPEAMET IPAaBOBOIO pe-
ryAaupoBaHHus. OCHOBBIBAsCh Ha METOIOAOTHH o01Iei Teopuu cucreMm, B./l. Copo-
KUH Ha4YHMHAaeT CBOE HCCA€OBaHUE C YEAOBEUECKOI'0 O0IecTBa, KaK COIIHAABHOM
CHUCTEMBI BBICIIIETO Iopsaka. [lasee OH IEPEXOAUT K €€ IOACHCTEMaM — COIU-
aABHBIM CHCTEMaM HU3IIETo IIopsaKa, oTMedas, UYTO OHM HMEIOT OOIIyio ¢ HeH
CYILIIHOCTB, & 3aT€M M3 3THUX IIOJCHUCTEM BBIJEASIET COIIMAAbHBIE YIIPABACHYECKHE
U COLlMaAbHBbIE PETYASTHBHBbIE. V3 ymcaa COIIMAABHBIX PETYAITHUBHBIX CHUCTEM
BBIZICASIOTCS CHCTeMa IIpaBa U CUCTeMa HOPM HpPaBCTBEHHOCTH |7, c. 257].

B.[. CopokuH XapakKTepHu3yeT CUCTEMY IIpaBa KaK CAOXKHYIO COIITMAABHYIO
CHUCTEMY, BKAIOYAIOIIYIO IIOACHCTEMBI BTOPOT'O U TPETBHEr0 IopsaaKa (oTpacau,
UHCTUTYTHI), U BBIAEASET CA€AYIOLINE ITPU3HAKH CUCTEMHOCTH:

1) HeoOXOMMMBIH, OOBEKTUBHBIN XapaKTep o0beJUHEHHS YacTeld IIpaBoOBO-
IO CHCTEMHOTO II€AOTO;

2) obbequHEHNE 4YacTed ITPOMCXOAUT II0 COAEepPzKATEABHBIM OCHOBAHUSIM,
XapaKTepU3yIoIUM CyOCTaHIIMOHAABHBIE OCOOEHHOCTH UX CBOMCTB U CBs3el;

3) CTpyKTypHad yIOpsOOo4eHHOCTh dYacTel, omnpeneasionias Ux QyHKIIHO-
HaAbHbIE 3aBHCHUMOCTH U B3aUMOJICHCTBUE;

4) HaAM4YHMe y CHCTEMHOTO ITPaBOBOIO IIEAOTO CBOMCTBa OTHOCHUTEABHOU
CaMOOOCTaTOYHOCTH;

5) oTHOCHUTEABHAsI YCTOMYNBOCTh CUCTEMHOIO IIPAaBOBOTO IIEAOTO, B IIpee-
AaX KOTOPOTO MOIIYCTHUMBI U3MEHEHHS CBOHUCTB €ro yacTel U UX CBS3€H;

0) oTHOCUTEABbHAsT aBTOHOMHOCTBL (PYHKIIMOHHPOBAHUS CHCTEMHOIO IIPaBO-
BOT'O IIEAOTO, CTE€IIEHb KOTOPOM OIIpeNeAsieT yPOBEeHb JaHHOH cucTeMsl [7, c. 268|.
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OCHOBBIBasICh Ha 3TUX IIPHU3HAKaX, OH JEAA€eT BBIBOJ], UTO «€CAU IIPaBO —
3TO CHUCTEeMa, IIEAOCTHOCTD, 00AaJaroIas U3BECTHOH CTPYKTYPOH, TO Y CUCTEMBI
npaBa 00sg3aTeAbHO MOAXKEH OBITh aeKBATHBIN el eqUHBIN IIpeaMeT ITPaBOBOIrO
PETYAUPOBAHUSI», CUCTEMHBIMU SAEMEHTAMU KOTOPOTO SIBAFIOTCH TPYIIILI OTHO-
HIeHUH — IIpeaMeThl oTpacae, obpasyromx cucreMy npasa [7, c. 270].

HUcxonss u3 aroro BeIBoza, B./A. COpOKUH yTBeEp:KOAaeT, UTO HasbHeiliee
H3y4eHHEe CUCTEMBI IIpaBa, OCHOBAaHHOE Ha METOIOAOTHMHM CHUCTEMHOI'0 aHaAU3a,
BO3MOXKHO TOABKO C HCIIOAB30BAaHHEM KaTErOPUU €IUHBIN MIpeaMeT IIPaBOBOTO
PEryAupoBaHUsl, IIOCKOABKY TIPEIMET PETYAUPOBAHUS CUCTEMBI ITpaBa HE MOXKET
ObITH BBIBEZEH IIyTEeM CyMMAallUU IIPeaMeTOB OoTpacAaei mpasa. HoBwle orTpacau
TIOSIBASIFOTCS M MCYE3al0T, HO 9TO «H€ CIIOCOOHO KOPEHHBIM 00pa3oM OTpPa3UThCS
Ha CHUCTeMe IIpaBa», IIOCKOABKY «IIpaBO KaK CHCTeMa CYyILIeCTBYET COBEPIIEHHO
HE3aBHCHUMO OT «HAbOpa» COCTaBASIOIINX €r0 OoTpacAedl B JAaHHBIHA IepHo Bpe-
MeHmW» [7, c. 272].

O6o3Hayas eqUHBIN ITpeaMeT IPaAaBOBOTO PETYAHPOBAHUS KaK TPYIILY 00-
IIIECTBEHHBIX OTHOIIEHUH, KOTOPbIe 0OBEKTHUBHO TPEOYIOT IIPAaBOBOTO PETYAUPO-
BaHud, B./l. COpOKHMH CYHTaEeT, YTO 3Ta IpyIIia oOIeCTBEHHBIX OTHOIIIEHUH BbI-
[EASIeTCSI U3 COIIMAaABHOM Cpebl IIyTeM ee pPa3leA€HUsl Ha «OTHOLIEHUS COIIHMAaAb-
HO-HPaABCTBEHHOU Cpeabl» U «OTHOIIIEHHUSI COIIMAaABHO-IIPABOBOM cpenabr. [As mo-
CAETHUX XapaKTEePHO, YTO OTHU OTHOIIEHHUS «HEeCMOTPd Ha paszHoobpasme ux Co-
oepxkaHUusl, o0beAUHSIET MPUHIUIIHAABHAS OOIIHOCTBL: UX OOBEKTHUBHAS ITOTPeO-
HOCTh MMEHHO B IOPUAHNYECKOM PETYAUPOBAHUU C HUCIIOAB30BAHHEM BO3MOIKHO-
CcTel, 3aA0KEHHBIX B IIpaBe, KaK 0COOOM COIIMAaABHOM peryadrope» [9, c. 54].

Taxzke oTMedaeTcd «IUAAEKTHYECKOE B3aUMOAEHCTBUE MEXKIY CHUCTEMOU
paBa U COIIMAABHO-TIPABOBOM Cpeol: IMOTPEOHOCTHU COIMAaABHO-IIPaBOBOM cpe-
[bI TIOPOXKIAI0T, B KOHEYHOM CUHeTe, CUCTEMYy IIpaBa, HO CHUCTeMa IIpaBa B CBOIO
ouepenb, OKasbIBaeT Ha Hee OOBEKTHBHO HEOOXOIHMMOe o0paTHOe BO3/EHCTBUE,
3aKperAsdd U co3aBasi OIITUMAaAbHBIE YCAOBHSI OAS CYIIIECTBOBAHUS OOIIECTBEHHBIX
OTHOIIEHUH, CKAQIBIBAIOIINXCHI B C(pepe COITMAaABHO-ITPAaBOBOM cpenkl» [7, c. 278].

Takum obpazoMm, B./. COpOKHH MeAaeT «8bl800, UMEUWUT NPUHUUNUA/L-
Hoe 3HaueHue U 3aKAIUAWUNUCS 8 NPUSHAHUU COYUAIbHO-NPA808oU cpeldbl
8 Kauecmase eOuH020 npeomema NPaso8o20 Pe2yupo8aHust 0l Cucmemsl npasa
8 yesnom [7, c. 279]. [lanee OH IPUBOOUT apPTYMEHTHI B II0AB3Y HEOOXOOUMOCTH
IPHU3HAHUSI KATETOPUU €UHOTO IIpeaMeTa IIPaBOBOTO PETYAUPOBAHUS.

Bo-mniepBrIX, ITpaBo OpeacTaBAsieT COOOM IIEAOCTHYIO COIIMAABHYIO CHCTeE-
My, U KasKIObIH €e SAeMEHT B BHUIE OTPACAU 00AaIaeT IIPUCYIIIUMHU BCEH CHCTEMe
KadecTBaMU. Takoe KadyecTBO OTpPACAHU, KaK HaAWYHE OTPACAEBOTO IIpPEaMeETa,
JOAYKHO IIPUCYTCTBOBATh U B CUCTEME IIpaBa.

Bo-BTOpBIX, IpaBO IIPHU3BAHO PETYAUPOBATBH OIIPEOEA€HHBIE OOIIEeCTBEH-
Hbl€ OTHOIIEHUS U B TO K€ BpeMs UM COOTBETCTBOBaTbhb. CAemoBaTEABHO, KakK
pasAuYHbIE BUIBI OOIIECTBEHHBIX OTHOILIEHUH BBI3HIBAIOT K 3KU3HU COOTBETCT-
BYIOIIIE OTPACAH IIpaBa, TaK U HEOOXOIUMO MPU3HATH, YTO BCE OOIIECTBEHHBIE
OTHOIIIEHUsI, CKAQIbIBAIOIIUXCS B COITMAABHO-IIPABOBOM cpene, ABASIIOTCS IIPHU-
YUHOM, MOPOXKAAIoLIed CAeNCTBUE, 00AaaroIllee sICHO BBIPAKEHHBIMU CHUCTEM-
HBIMU CBOMCTBaMH — CUCTEMY ITpaBa.

B.[1. CopoKHUHBIM BbIABHHYyTa (popMyAsad: OOBEKTHBHO CYLIIECTBYET €IUHBIHN
IIpeaIMeT IIPaBOBOTO PETYAHPOBAHUA — IIEAOCTHAS CHCTEMa TeX OOIIeCTBEHHBIX
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OTHOIIIEHUN, KOTOPBIM CHCTEMA IIpaBa JOAYKHA COOTBETCTBOBATBH M Ha KOTOpPBIE
OHa B CBOIO OYepeab aKTHBHO Bo3AedcTByeT. Takike «MOXKHO CKas3aTh, UTO 3Ta
CHUCTEMa OIPEAEeA€HHBIM 00pa3oM MIpoelnupyeT B IIpaBe CBOIO COOCTBEHHYIO
CTPYKTYPY» [7, c. 281]. Boaee Toro, «eqUHBIHA IpeaMET IIPaBOBOI'O PEryAHpPOBa-
HUS €CTb OCHOBHOM cucTeMoo0pasyroui pakTop, IOPOKAAIOIINN [1EAOCTHOCTD
IpaBa KakK €IUHOI'0 COIIMaAbHOIO peryastTopa» [8, c. 48].

CTpyKTypa €AHHOrO IpeaMeTa IPaBOBOTrO pPEeryAHpPOBaHHsI. AHaAU-
3Upyd CTPYKTYPY €OUHOr0 IIpeaMeTa IIpaBoBoro peryauposanusd, B./l. CopokuH
BBIZIEASIET [IBE I'PYIIIBI 3AeMeHTOB. K repBoil OH OTHOCHT (paKTHUECKHUEe OOIIEeCT-
BEHHbIE€ OTHOIIIEHUS pa3HOo0Opa3HOI'o CcoAepKaHUg, OOBEKTUBHO HYKIAIOIINECS
HUMEHHO B IIPAaBOBOM PETYANPOBAHUH.

Ko BTOpOI1 — 000011€HHBIE IOPUANYECKUE MOAEAU 9TUX OOIIECTBEHHBIX OT-
HOIIIEHUH, KOTOPBIE B CBOIO OYEPEAb COCTOAT M3 CAEAYIOIIMX ITPABOBBIX KOHCT-
PYKLIMI:

1) cratyc cyOpeKkTa mpaBa, ONPeNeAsdIONINN ITOAOXKEHNE COOTBETCTBYIOIIE-
ro cyomekTa nmpaBa 0€30THOCUTEABHO K TOMY, OyZET AW OH YYaCTHHKOM KaKOTO-
A60 KOHKPETHOTI'0 IIPaBOOTHOIIIEHUS UAU HET;

2) KOHKpPETHbIE CBA3U, BO3HHUKAIOIIME, HU3MEHMIOIIMecd M IIpeKpallialo-
IIecs B COILIMAABHO-IIPABOBOM cpenie, IIPUHUMAIOIIME I101 BO3AeHCTBUEM IIpa-
BOBOI'0 PETYAHPOBaHUS (POPMY IIPaABOBBIX OTHOIIEHHHN — MaTe€pHAaABHBIX M IIPO-
I1€eCCYaAbHBIX;

3) moBeneHNe cyObeKTa BHE IIPABOOTHOLIEHUH, T.€. BO3ZepKaHUue OT Ael-
CTBUH, 3aIIpEIIeHHbBIX ITPaBOM, KOTOPbIE PACIIEHUBAIOTCS KaK IIpaBOHAPYIIEHU
[8, c. 60].

Taxcke B.[l. CopokuH cunTaeT 060CHOBAHHBIM U APYTOU CIIOCOO CTPYKTYPH-
poOBaHMHS €OUHOIO IIpeAMETa IIPaBOBOIO PETYAHPOBAHHUS IIyTEM BBIIEACHHA 3A€-
MEHTOB II0 OCOOEHHOCTSIM COAEP3KaAHUSA ITPEeIMETHO 000COOAEHHBIX TPYIII OOIIECT-
BEHHBIX OTHOIIEHUH. JTO, IO CYIIECTBY, OTPACAEBOE IEA€HUE IIPABOBBIX HOPM, IO
OTHOIIEHHIO K COOTBETCTBYIOIINM I'pyIIIaM OOIIeCTBEHHBIX OTHOIIEHHH.

Ho o maet maabllie U IpemsaraetT «BapHaHT CTPYKTYPhI €AMHOTO IIpeaMe-
Ta IIPaBOBOTO PETYAMPOBAHUd, KOTJa KPUTEPHUEM NEACHUS SIBASETCS TO, Ha Ka-
KOM YPOBHE B CHUCTEME IIpaBa PEryAHupPYyeTcd NaHHBIM 3A€MEHT CTPYKTYpPbl €1U-
HOT'0O IIpeaMeTa — Ha yPOBHE AW HOPMBI IIpaBa, [IPaBOBOIO MHCTUTYTa OTPACAHU
IIpaBa, HAKOHEIl, CUCTEMBI IIpaBa B IIeAOM» [8, c. 66]. OTOT KpUTEPHI ITI03BOASIET
CYAUTDH O COIITMAABHOM 3HAYUMOCTH JAHHOM T'PYIIIEI OOIIECTBEHHBIX OTHOIIIEHUH,
UX COLIUAABHOM Pa3BUTOCTH.

3HaYyeHHe KaTeropHH «eAHHBIH IpeAMeT INPaBOBOI'O peryAHpoBa-
HHS» OA9 NpaBoBOoH HaykH. B./I. COpoKHH BBICKA3bIBA€T MHEHHE, UTO IIPU-
3HaHME EIWHOrOo IIpeAMeTa IIPaBOBOIO PETYAHMPOBAHUS KaK PEaAbHO CYIIIECT-
BYIOIIIETO IIPABOBOTO IBA€HHSA HMeeT OOABbIIIOe 3HAYeHHE A IPaBOBOM HAYKH,
TaK KaK «[I03BOASIET MUMETh HECPABHEHHO 0oAee MOAHYI0 KapTHUHY BO3AeHCTBUL
IpaBa B IIEAOM Ha COIIMAABHO-IIPABOBYIO cpemy» [8, c. 67]. Tem Ooaee oH mesaet
BBIBOJ O TOM, YTO «y eOuUH020 npeomema MNPaBOBOTO PETYAHPOBAHUA MOAKEH
OBITH U EHUCTBUTEABHO CYILIECTBYET €0UHbL Memo0 IIPaBOBOI'0 PETYAUPOBAHUSI,
IIOCKOABKY «€IWHBIN IIpeIMET IIPaBOBOTO PETYAUPOBAHUA OIIpeneAdeT OObeK-
TUBHYIO HEOOXOAUMOCTH HCIIOAB30BAHUS MUMEHHO ITPAaBOBBIX CPECTB PETYAHPO-
BaHUS OTHONIEHHUH COI[HAABHO-IIPABOBOM Cpeabl B TIOAHOM OOBEME.
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CaenmoBaTeAbHO, IIPUMEHUTEABHO K cdepe AEeHCTBUA BCEM CHCTEMBI POC-
CHUHCKOTO IIpaBa KaK IIEAOCTHOH CHCTeMbl IOPHUAUYECKHE CPEACTBA B CBOEU CO-
BOKYITHOCTU COBEPIIIEHHO 0e3pa3AndHbl K OTpacAeBoM mauddepeHInanuy 1 He-
N30€3KHO MPOABASIOT Ce0sI B KQ4eCTBE €IMHOTO MEeTOoa IIPaBOBOTO PETYAHMPOBA-
HU9D [7, c. 286].

OcHOBBIBagCh Ha KaTErOpUsX €OUHBIN IIpeaMeT IIPaBOBOTO PeryAnpoBa-
HUSI U eOIWHBbIA MeTOo/ ITpaBoBOro peryaupoBaHusi, B.[l. COpOKMHBIM Oblra BBI-
CTpO€Ha aBTOPCKas KOHIIENIINI MeXaHHu3Ma IIPaBOBOIO PETYAUPOBAHHUS U IIO-
CTpoeHUs cucTeMbl npaBa. OgHaKO, HAYYHO-IIPaBOBOE COOOIIECTBO JOCTATOY-
HO CAEP3KaHO BOCIPUHHIAO Ty KOHIIEIIIUIO, KaK U €AUHBIH IIpeaMeT IIpaBOBO-
ro peryaupoBaHusd, o0ocHoBaHHBIN B./]. COpOKHHBIM KaK CUCTEMHOE ITPaBOBOE
ABAEHUE.

Tak, TpyMeHEHHE METOMOAOTHMH CHUCTEMHOI'O aHaAW3a U BBIBOALI O CHC-
TEMHOM IIEAOCTHOCTU CUCTEMBI ITpaBa He BbI3bIBAaAU Bo3pazkeHUil. Ho mmpu sTom
colepKaTeAbHOTO Pa3BUTHUS T€3UC O CUCTEMHOM IIEAOCTHOCTH He moaydua. Ha-
npumep, C.A. KomapoB B yueOHHKe «O0IIass Teopusd rocygapcTBa M IIpaBay,
IIPENCTaBASIET CUCTEMY IIpaBa KaK IIEAO€ Uepe3 TaKHe ITOHATHUS KaK «BHYTPEHHSS
CTPyKTypa npaBa» [3, c. 361], «ycTolunBOEe €IUHCTBO 3A€MeHTOB» [3, c. 362], «co-
BOKYIIHOCTB», «00BeAUHEHHE [3, C. 363].

C.C. AnrekceeB onpeneaseT CUCTEMY IIpaBa KaK «CAOXKHBIN, CIIAgdHHBIN Ke-
CTKHMH 3aKOHOMEPHBIMHU CBSI3IMH OPTraHN3M, OTAWYAIOUIUNCA MHOTIOypOBHE-
BBIM XapaKTepoM, HepapXudeCcKUMH 3aBHcuMocTaMm» [1, c. 107]. Ilpu stom
B.[1. CopokHH mOCA€IOBATEABHO OTCTAWBAaA TOYKY 3PEHHS, YTO CHCTEMHAas CO-
BOKYIIHOCTb U CHCTEMHAasI IIEAOCTHOCTH — 3TO Pa3Hble ITOHSTUS, UMEIOIIUe pa3-
Hble KadyecTBa U IIPOSBASIONINE pa3Hble CBOHUCTBA.

Cama ke uaes O CyIIECTBOBAHUHU €IWHOIO IIpeaMeTa IIPaBOBOTO PETyAU-
poOBaHUS MOAAEPKKH B HAYYHO-IIPABOBOM cpene He moayduaa [8, c. 57]. 3auac-
TYI0 IIPHU PaCCMOTPEHUU BOIIpoca O IIPEeAMETE IIPaBOBOTO PETYAHUPOBAHUS OaH-
Had KaTeropud He ucroab3yercd. Hammpumep, C.A. KomapoB B BBIIIEYIIOMSAHYTOM
y4eOHUKEe [JaeT TaKoe OIIpeAeAeHUe: «OOIIeCTBEHHbIE OTHOIIEHUS SIBASIIOTCH
IIPeAMETOM IIPaBOBOTO PETYAUPOBaHUs, 00BbEKTOM BO3AeHcTBUA IpaBar [3, c. 90].

[Ipr pacCMOTpPEHHUH CHCTEMBI IIpaBa IIPOJOANKAET AOMHUHHPOBATH KOH-
LETIINI O HAAWYHUH Y KasKI0H OTPacAW CBOEro IIpeaMeTa M CBOEro Meroma, 6e3
VIIOMHHAaHUd O IpeaMeTe OAd BCeM cucreMmsbl Irpasa [1, c. 102-112; 3, c. 360-
367]. OTneapHBIE aBTOPBHI YIIOMUHAIOT O KaTETOPUHM €QUHOI0 IIpeaMeTa IIpaBo-
BOT'O PETyAHMPOBAHHS, HO oOTMedaroT, 4To KoHuenuua B./J. CopokunHa cTOUT
OCOOHAKOM Cpeau Hay4dHBIX HapabOTOK II0 AaHHOU IIpodaeMe, U B CoOmepsKa-
TEABHYIO YacCTb 9TOM KOHIIEMIUU He yrayoasiorcd [4, c. 40].

B.[. CopokuH C cOXKaA€HHEM OTME€YaeT, YTO «HEBO3MOXKHO IIOHATH, Kak,
roBOpd O CHCTEMHOM XapaKTepe IIpaBa, IIOAYEpPKHBas €ro IIEAOCTHOCTb Kak
IOPUANYECKON peaAbHOCTH, U B TO XK€ BpeMs UTHOPUPOBaTh, C MOeH TOYKH 3pe-
HUSI, COBEPIIIEHHO OECCIIOpHBIH (PaKT — CyLIECTBOBAHHE Y CUCTEMBI POCCHUHCKOTO
IpaBa B IIEAOM CBOEro, €AUHOTrO IIpeaMeTa ITPaBOBOI0 PETYAUPOBAHUS — OTHO-
IIEHUH «COIIMaAbHO-IIPaBOBOM cpeabl». TakKoM B3ragn Ha CHUCTEMY IIpaBa HUMEET
CyLIECTBEHHbIE HEIOCTATKHU.

Bo-nepBbIX, UTHOPHUPYETCH «KOPEHHAasl OOITHOCTH COOTBETCTBYIOLINX TPYIII
0OIIIeCTBEHHBIX OTHOLIEHUH — OTPACAEBBIX IIPEIMETOB.
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Bo-BTOpBIX, cHUcTeMa IIpaBa B 3TOM CAy4Yae OKAa3bIBaeTCd HE CHCTEMOU
B TOYHOM CMBICAE 3TOTO CAOBA, & COBOKYITHOCTBHIO UMEIOLTHUXCS oTpacaeih» [9, c. 59].

B.[. CopokuH IOOUYEPKUBAET, YTO CHCTEMAa IIpaBa MOAKHa pa3BHUBaAThCH
HUMEHHO CHCTEMHO. [Iasl BO3HHKHOBEHHA U (POPMHPOBAHHSA HOBBIX UHCTUTYTOB
U oTpacAed HyKHbI OOBEKTHBHBIE OCHOBAHUS, BBITEKAIOINE H3 CHCTEMHOI'O
CTPOEHUd IIpaBa, a He CUTyaTHUBHBIE IIOTPEOHOCTH U OPraHU3aTOPCKUE CIIOCOD-
HocTH. [ToaToMy [1ag pa3BUTUS IPABOBOM HAYKH, II0 €0 MHEHHIO, UMeeT 60oAbIIIoe
3HaYEeHHE H3y4YeHHE CHCTEMHBIX CBOMCTB IIpaBa, YTO IIOApa3yMeBaeT HCIIOAB30-
BaHMe TaKOM KaTeropuH KaK eqUHBIN IIpeaMeT IPaBOBOI0 PETYAUPOBAaHUS.

HccaenoBaHNue CBOMCTB €IMHOIO IIpeAMeETa IIPaBOBOIO PETYAUPOBAHUS, CHUC-
TeMe OOIIEeCTBEHHBIX OTHOIIEHHH KOTOPOIO0 COOTBETCTBYET CHCTeEMa oTpacaei
npasa, 1o MHeHuto B.Jl. CopokrHa, T03BOAUT C(POPMYyANPOBAThH OOIIIHE METOLOAO-
TUYecKHe IIOAOXKEHUSsI, KOTOpPhIe ITOCAY?KaT HEeOOXOAMMON OCHOBOM nas Goaee TAy-
OOKUX ITpeACTaBACHHH 00 OTPaCAEBBIX IIpeaMeTax pPeryaAunpoBaHusd (8, c. 55].

3akarodyeHHe. B Hacrogamiee BpeMs ob6o3HaueHHble B./l. COpOKHHBIM
IIpo0AEMHBIE BOIIPOCHI, OTHOCSIIHECS K CUCTEMHOMY CTPOEHHIO IIpaBa, B OOIINX
yeprax npusHawotrcd. Hampumep, B.H. CuHIOKOB OoTM€YaeT, YTO «IIOAOKEHUS
JOPEBOAIOIIMOHHOM, COBETCKOM U [aKe yzK€ IIOCTCOBETCKOM IOPHUANYECKOMN MOK-
TPUHBI TAAE€KO He BCeT/a aJeKBaTHBI HOBBIM OOIIIECTBEHHBIM OTHOIIEHHUSIM», YTO
«CUCTEMa IIpaBa B TPAAUIIMOHHOM IIOHHUMAaHHH B COBPEMEHHOM IIPaBOBOM pPETY-
AVPOBAaHHUU OEMOHCTPUPYET YCAOBHOCTE I'PAHUIl CBOUX A€MEHTOB», 4TO «B 6a30-
BBIX OTPaCAsSIX HaKOIIHMAACh KpPUTHYECKas Macca BOIIPOCOB, pa3pelleHHe KOTO-
PBIX BO3MOZKHO TOABKO Ha MEXIUCIIUIIAMHAPHOM, OOIIETEOPETHIECKOM YPOBHEY,
YTO «9aCTh 3TUX BOIIPOCOB CTasa PE3yAbTATOM, II0 CyTH, H30AHMPOBAHHOIO, CXO-
AACTHUYECKOTO, Pa3BUTHS OTPACAEH 3aKOHOAATEABCTBa», U II03TOMY 6a30BbIE€ OT-
pacAu «1mo CyTH, BeayT cebsd KpaliHe HeaaeKBaTHO CBOEH IIpesKHEH COBETCKOU
IPUPOAE U OTPHUIIAIOT KAACCHYECKHE IIPEACTABACHHA O Pa3HOIPEIMETHOCTHU
IIPaBOBOTO peryAupoBaHUs». W 3akalodaeT, YTO «HAAO0 BEPHYTHCSI K BOIIPOCY
0 3aKOHOMEPHOM CTPOEHHH IIpaBa KaK CaMOCTOSATEABHOI'O COIIMAaAbHOTO HUHCTH-
TyTa» [5, c. 25-26].

[IpumeyateabHo, uTo B.H. CHHIOKOB, KOHCTaTUPYyd BBIIIEH3A0KEHHOE
B 2018 rony, He ynomuHaetr B./l. CopokuHa 1 ero KoHuenmnuio. Ho umenHo o6
arom npenynpexaas B.[. CopokuH B paborax, OomyOAHKOBaHHBEIX ¢ 1972 110
2003 rox. 1 mMeHHO MO3TOMY OH ITPU3BbIBaA pacCMaTpUBaTh CHCTEMY IIpaBa Kak
€QUHOE IIEA0€, YTO IIoApa3yMeBaeT IPHU3HAHHWE U OasbHeHIllee HCCAELOBaHUE
TaKOI'0 IIPaBOBOI'O SIBA€HHH, KaK €IWHBIN IIpeAMET IIPaBOBOIO PETYAUPOBAHHUS
JASl CHCTEMBI ITpaBa B IIEAOM.
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V.D. Sorokin on a single subject of legal
regulation of public relations
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Annotation. The article analyzes the idea of Professor V.D. Sorokin about
a single subject of legal regulation, as the main link in the author's concept of the me-
chanism of legal regulation and the construction of a system of law. Particular atten-
tion is paid to the disclosure of the main features and properties of consistency, the
specifics of the relations of the social and moral environment and the relations of the
social and legal environment, the structure of a single subject of legal regulation and
the elemental composition of the legal system are studied.

The author agrees with the point of view of V.D. Sorokin that for the emergence
and formation of new institutions and industries, objective grounds are needed, arising
from the systemic structure of law, and not situational needs and organizational skills.

Key words: system of law, public relations, subject of legal regulation, method
of legal regulation, branch of law, systematic nature of law.

Introduction. The category "a single subject of legal regulation" was first
formulated and substantiated by V.D. Sorokin in 1968 in his doctoral thesis
"Issues of the theory of administrative procedural law" [10]. This idea became
the primary link in the author's concept of the mechanism of legal regulation
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and the structure of the legal system. V.D. Sorokin mentions two events in the
political and legal life of the USSR that formed the context and was the starting
points for the formation of its concept.

The first is the All-Union Conference of Soviet Lawyers in 1938-1940,
which developed recommendations that determined further areas of research in
legal science, including the fact that each industry has its own subject and its
own method of legal regulation [9, p. 57]. This installation, on the one hand,
caused V.D. Sorokin objections and pushed him to substantiate alternative po-
sitions. On the other hand, it is worth noting the unique environment in which
this meeting took place. It was the era of modernity, the era of revolution and
the construction of a new society [2, p. 902-904]. In 1936, the new Constitu-
tion of the USSR was adopted, and “in Soviet Russia, the doctrine of law as
a system of norms, purposefully, rationally designed to fulfill certain social
tasks, became the actual plan for building a new legal order” [6, p. 45]. It can
be said that legal science was given an order to build a new legal system prac-
tically from scratch. There was an intensive scientific search.

The second is a series of party decisions in the 1960s, after which re-
search began in the field of management science, general systems theory, and
computer science. This opened the way to the use of the system analysis me-
thodology in relation to systemic legal phenomena, such as the system of law.
“It was then that law began to be fully considered as a multi-level integrity
formed by the interaction of its constituent elements, i.e. industries” [9, p. 57].

The use of system analysis methodology challenged the concept of "each
industry has its own subject and its own method." Priorities have changed in
legal research; the system of law has begun to be regarded as a systemic whole,
and industries as elements of this system. Previously, the industry level was
considered the top, where each industry has its own subject and its own me-
thod of legal regulation [8, p. 83].

Justification of the legal category is a single subject of legal regula-
tion. Based on the methodology of the general systems theory, V.D. Sorokin
begins his research with human society as a social system of a higher order.
Then he proceeds to its subsystems — social systems of a lower order, noting that
they have a common essence with it, and then from these subsystems he singles
out social managerial and social regulatory ones. Among the social regulatory
systems, a system of law and a system of moral norms stand out [7, p. 257].

V.D. Sorokin characterizes the system of law as a complex social system,
including subsystems of the second and third order (industries, institutions),
and identifies the following signs of consistency:

1) the necessary, objective nature of the unification of parts of the legal
systemic whole;

2) the unification of parts occurs on substantive grounds that character-
ize the substantial features of their properties and relationships;

3) structural ordering of parts, which determines their functional depen-
dencies and interaction;

4) the systemic legal whole has the property of relative self-sufficiency;

5) the relative stability of the systemic legal whole, within the limits of which
changes in the properties of its parts and their connections are permissible;
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0) the relative autonomy of the functioning of the systemic legal whole,
the degree of which determines the level of this system [7, p. 268].

Based on these features, he concludes that "if law is a system, integrity,
with a known structure, then the system of law must necessarily have a single
subject of legal regulation adequate to it", the system elements of which are
groups of relations — objects of industries, forming a system of law [7, p. 270].

Based on this conclusion, V.D. Sorokin argues that further study of the
system of law, based on the methodology of system analysis, is only possible us-
ing the category of a single subject of legal regulation, since the subject of regula-
tion of the legal system cannot be derived by summing up the subjects of
branches of law. New branches appear and disappear, but this “is not able to rad-
ically affect the system of law”, since “law as a system exists completely indepen-
dently of the “set” of its constituent branches in a given period of time” [7, p. 272].

Denoting a single subject of legal regulation as a group of social relations
that objectively require legal regulation, V.D. Sorokin believes that this group of
social relations stands out from the social environment by dividing it into "rela-
tions of the socio-moral environment" and "relations of the social and legal en-
vironment". For the latter, it is characteristic that these relations “despite the
diversity of their content, are united by a fundamental commonality: their ob-
jective need is precisely in legal regulation using the possibilities inherent in
law as a special social regulator” [9, p. 54].

It also notes “the dialectical interaction between the system of law and
the socio-legal environment: the needs of the socio-legal environment ultimate-
ly give rise to the system of law, but the system of law, in turn, has an objec-
tively necessary feedback effect on it, consolidating and creating optimal condi-
tions for existence public relations emerging in the sphere of the social and le-
gal environment” [7, p. 278].

Thus, V.D. Sorokin makes “a conclusion that is of fundamental impor-
tance and consists in recognizing the social and legal environment as a single
subject of legal regulation for the system of law as a whole” [7, p. 279]. Further,
he gives arguments in favor of the need to recognize the category of a single
subject of legal regulation.

Firstly, law is an integral social system, and each of its elements in the
form of an industry has qualities inherent in the entire system. Such a quality
of an industry as the presence of an industry subject should also be present in
the system of law.

Secondly, law is designed to regulate certain social relations and at the
same time comply with them. Consequently, just as different types of social re-
lations bring to life the corresponding branches of law, it is also necessary to
recognize that all social relations that develop in the socio-legal environment
are the cause that gives rise to a consequence that has clearly expressed sys-
temic properties — a system the rights.

V.D. Sorokin put forward a formula: objectively there is a single subject
of legal regulation — an integral system of those social relations that the system
of law must comply with and which it, in turn, actively influences. Also, “it can
be said that this system in a certain way projects its own structure into the
law” [7, p. 281]. Moreover, “a single subject of legal regulation is the main
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backbone factor that generates the integrity of law as a single social regulator”
[8, p. 48].

The structure of a single subject of legal regulation. Analyzing the
structure of a single subject of legal regulation, V.D. Sorokin distinguishes two
groups of elements. He refers to the first one the actual social relations of vari-
ous content, which objectively need legal regulation.

To the second — generalized legal models of these social relations, which
in turn consist of the following legal structures:

1) the status of the subject of law, which determines the position of the
corresponding subject of law, regardless of whether he will be a participant in
any particular legal relationship or not;

2) specific connections that arise, change and stop in the social and legal
environment, taking under the influence of legal regulation the form of legal re-
lations — material and procedural;

3) the behavior of the subject outside the legal relationship, i.e. refraining
from actions prohibited by law, which are regarded as offenses [8, p. 60].

Also V.D. Sorokin considers justified another way of structuring a single
subject of legal regulation by highlighting the elements according to the specif-
ics of the content of subject-specific groups of social relations. This is, in es-
sence, a sectoral division of legal norms, in relation to the corresponding
groups of public relations. But he goes further and offers “a variant of the
structure of a single subject of legal regulation, when the criterion for division
is at what level in the system of law this element of the structure of a single
subject is regulated — whether at the level of a rule of law, a legal institution of
a branch of law, and finally, the system of law as a whole » [8, p. 66]. This cri-
terion makes it possible to judge the social significance of this group of social
relations, their social development.

The value of the category is «a single subject of legal regulation» for le-
gal science. V.D. Sorokin expresses the opinion that the recognition of a single
subject of legal regulation as a real-life legal phenomenon is of great importance
for legal science, as it “allows us to have an incomparably more complete picture
of the impact of law as a whole on the social and legal environment” [8, p. 67].
Moreover, he concludes that “a single subject of legal regulation should have and
indeed exists a single method of legal regulation”, since “a single subject of legal
regulation determines the objective need to use precisely legal means of regulating
relations of social and legal environment in full. Consequently, in relation to the
scope of the entire system of Russian law as an integral system, legal means in
their totality are completely indifferent to sectoral differentiation and inevitably
manifest themselves as a single method of legal regulation” [7, p. 286].

Based on the categories of a single subject of legal regulation and a single
method of legal regulation, V.D. Sorokin built the author's concept of the me-
chanism of legal regulation and the construction of a system of law. However,
the scientific and legal community accepted this concept rather restrainedly, as
well as a single subject of legal regulation, justified by V.D. Sorokin as a sys-
temic legal phenomenon.

Thus, the application of the methodology of system analysis and conclu-
sions about the systemic integrity of the system of law did not raise objections.
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But at the same time, the thesis of systemic integrity has not received mea-
ningful development. For example, S.A. Komarov in the textbook "The General
Theory of State and Law" presents the system of law as a whole through such
concepts as "the internal structure of law" [3, p. 361], “sustainable unity of
elements” [3, p. 362], “collection”, “association” [3, p. 363]. S.S. Alekseev de-
fines the system of law as “a complex organism welded together by rigid regular
connections, characterized by a multi-level nature, hierarchical dependencies”
[1, p. 107]. At the same time, V.D. Sorokin consistently defended the point of
view that the system totality and system integrity are different concepts that
have different qualities and exhibit different properties.

The very idea of the existence of a single subject of legal regulation did
not receive support in the scientific and legal environment [8, p. 57]. Often,
when considering the subject of legal regulation, this category is not used. For
example, S.A. Komarov in the aforementioned textbook gives the following defi-
nition: “public relations are the subject of legal regulation, the object of the im-
pact of law” [3, p. 90]. When considering the system of law, the concept that
each branch has its own subject and its own method continues to dominate,
without mentioning the subject for the entire system of law [1, p. 102-112; 3,
p. 360-367]. Some authors mention the category of a single subject of legal
regulation, but note that the concept of V.D. Sorokina stands apart among the
scientific developments on this issue, and they do not go deep into the content
of this concept [4, p. 40].

V.D. Sorokin notes with regret that “it is impossible to understand how,
speaking about the systemic nature of law, emphasizing its integrity as a legal
reality, and at the same time ignoring, from my point of view, an absolutely in-
disputable fact — the existence of the Russian legal system as a whole its own,
single subject of legal regulation — the relations of the "social and legal environ-
ment". This view of the system of law has significant shortcomings. First, it ig-
nores "the fundamental commonality of the relevant groups of social relations —
sectoral subjects." Secondly, the system of law in this case turns out to be not
a system in the exact sense of the word, but a set of existing industries” [9, p. 59].

V.D. Sorokin emphasizes that the system of law should develop systemical-
ly. For the emergence and formation of new institutions and industries, objective
grounds are needed, arising from the systemic structure of law, and not situational
needs and organizational abilities. Therefore, for the development of legal science,
in his opinion, the study of the system properties of law is of great importance,
which implies the use of such a category as a single subject of legal regulation.

The study of the properties of a single subject of legal regulation, the sys-
tem of public relations of which corresponds to the system of branches of law,
according to V.D. Sorokin, will allow us to formulate general methodological
provisions that will serve as the necessary basis for a deeper understanding of
industry-specific subjects of regulation [8, p. 55].

Conclusion. Currently designated V.D. Sorokin recognizes problematic
issues related to the systemic structure of law in general terms. For example,
V.N. Sinyukov notes that “the provisions of the pre-revolutionary, Soviet and
even post-Soviet legal doctrine are by no means always adequate to new social
relations”, that “the system of law in the traditional sense in modern legal regu-

40



A.B. Tapxometiko B.A. GOpoKHH 0 EAHHOM MPEAMETE MPABOROND...

lation demonstrates the conditionality of the boundaries of its elements”, that
“basically industries, a critical mass of issues has accumulated, the resolution
of which is possible only at an interdisciplinary, general theoretical level," that
"some of these issues were the result of, in fact, an isolated, scholastic, devel-
opment of branches of legislation," and therefore the basic industries "essen-
tially , behave extremely inappropriately to their former Soviet nature and deny
the classical ideas about the diversity of legal regulation”. And he concludes
that “it is necessary to return to the question of the regular structure of law as
an independent social institution” [5, p. 25-26].

It is noteworthy that V.N. Sinyukov, stating the above in 2018, does not
mention V.D. Sorokin and his concept. But V.D. warned about this. Sorokin in
works published from 1972 to 2003. And that is why he called for considering
the system of law as a whole, which implies the recognition and further study
of such a legal phenomenon as a single subject of legal regulation for the sys-
tem of law as a whole.
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OnTHMH3alHA IPAaBOBOH peraaMeHTallHH HHCTHTYTa
NIPeaOCTABA€EHHA MYHHILHIIAABHBIX YCAYT

O.P. F'auueBa®

AHHOTamus. B craTbe paccMaTpuBalOTCs TPOOAEMBI HOPMATUBHO-IIPABOBOTO
PEryAUpPOBaHUS MHCTUTYTA MPEI0CTABAEHUS MYHUIIUIIAABHBIX YCAYT. ABTOD J€AaeT BBbI-
BOJ O HEJOCTATOYHOCTH ITPOIIECCYAABHBIX HOPM B YaCTU YCTAHOBAEHHUS OTBETCTBEHHO-
CTU KaK 3HAYHUTEALHBIH ITpOOEA B €e IIPaBOBOM perAaMeHTAlluH, HEeTraTHBHO CKa3bl-
BaIOIIUHICA Ha IPABOBOM PETYANPOBAHUHN PA3AWYHBIX OOIIECTBEHHBIX OTHOIIIEHUSIX.

B koHTeKcTe maHHOUW cTaThbU IpelAaraeTcd BHECTU H3MEHEHHd B CcT. 6 Dene-
paabHOTO 3aKOHa OT 27 uioasd 2010 r. Ne 210-®3 «O6 opraHH3alllU MPEIOCTABACHUS
FOCYyJapCTBEHHBIX U MYHHUIIUIIAABHBIX YCAYI», JOIIOAHUB HOPMY [JOIOAHUTEABHBIM IIO-
AOIKEHHEM, KOTOPBIH ObI pa3perIas BOIIPoC 00 YCTaHOBAEHHH KOHKPETHOTO BHAA OTBET-
CTBEHHOCTHU 3a HapylleHHe IIOpgKa U CPOKOB IIPEIOCTABAEHHUS TOCYAAPCTBEHHBIX
U MyHUIIUIIAABHBIX YCAYT.

KaroueBbI€ CAOBA: MYHUIIUIIAABHBIE YCAYTH, IIpaBoBad pPerAaMeHTallusl, OpraHbl
MECTHOTO CaMOyIIpaBA€HHS, MYHHUIIUIIAaAbHbIE OpraHbl BAACTU, aMUHUCTPATUBHAS OT-
BETCTBEHHOCTD.

3BECTHO, YTO 3(P(PeKTUBHOCTH IIOAUTHKU AIOOOr0 TocyJapcTBa B Ha-

CTosIIlee BpeMsl OIIeHUBaeTCs OJHOBPEMEHHO M KadeCTBOM [esi-

TEAPHOCTH MYHHUIIHUIIAABHBIX OPraHOB BAACTH, a TaKXKe U HalAe-

XKAIlUM YPOBHEM OKas3aHUsl YCAYT HaceaeHUIo. [Ias obecrieueHUs

BBICOKOH CTEIeHU OOCAYKUBaHHs, MyHUIUIIAABHBIE OPraHbl BAa-
cTH 00g3aHBI IOAAEPIKUBATHL HAIAEKAIIUN YPOBEHb YCAYT U CHHUIKATH CTOH-
MOCTBb UX OKa3aHHUd.

Pe3yAbTaTUBHOCTb OESITEABHOCTU MYHUIIMITAABHBIX OPTaHOB BAACTHU IOC-
TUTAETCS TOABKO IIPHU IIOCTOSTHHOM COBEPIIIEHCTBOBAHUH UX PabOTBI C YIETOM
PEe3yABTATOB HOPMAaTHUBHO-IIPABOBOI0 PETryYAUPOBAaHUS, ITOTpPebHOCTEH obIecTBa
U 001IeH COIMaAbHO-TIOAUTUYECKON CHUTyalluUu B cTpaHe. B kKayecTBe TakKuX Mep
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MOKHO OTHECTH PErAaMeHTAalHI0 U CTAaHAAPTHU3AIHI0 AEUCTBUH CyOBEKTOB IIO
OKAa3aHUI0 MYHUIIHUIIAABHBIX YCAYT T'paskJaHaM B IeAdX obecriedyeHus HallAeKa-
IIIeT0 Ka4yecTBa U COKpaIlleHUH CPOKOB UX OKa3aHMUS.

OmnpeneaeHre MyHHIIMIIAABHOM YCAYTH KaK AeITEABHOCTH MYHHUIIHMIIAABHBIX
OpPraHoOB U APYTHX OpraHHU3allli, OTBEYAIONIMX 34 UX IIPEJOCTaBA€HHE U UCIIOAHE-
HUE, NOAYEPKUBAET IIPAaBUABHOCTh MPOBEAECHUS AIMUHUCTPATHUBHON pedpOpMbI
B Poccyuu B KOHIIE IPOIIAOTO BeKa B IIEASX ONTHUMH3AUHN AEeITEABHOCTH opra-
HOB IroCyIapCTBEHHOH BaacTH [6, c. 47].

Hcxonga M3 A€raAbHOTO ONpeNeA€HUS MYHHUIIUIIAABHBIX YCAYT, WX OCHOB-
HBIMU IIpU3HAKaMU SBAAIOTCH: BO-IIEPBBIX, OKa3aHHE II0 3aIIpoCy 3asBUTEAEH;
BO-BTOPBIX, OHU MPENOCTABALAIOTCA B IIPEAeAaxX ITOAHOMOYHUM MYHHUIIUIIAABHOTO
opraHa BAACTH; B-TPETbUX, OHU IIPENOCTABASIIOTCH B COOTBETCTBHUU C HOpMa-
THUBHO-TIPABOBBIMU akTaMiu [9, c. 59]. [laHHble IPHU3HAKH KOPPECIOHAUPYIOTCS
C IPUHIUIIAMHU ITPEOCTABACHUS MYHUIIUIIAABHBIX YCAYT, 3aKPETIA€HHBIMU B CT. 4
denepansbHoro 3akoHa oT 27 uroad 2010 r. No 210-d3 «O6 opraHH3aIUU IIpe-
JOCTaBA€HUS T'OCYJapCTBEHHBIX U MYHHUIIUIIAABHBIX YCAYD» [S].

B Koucrurynuu Poccutickoit denepaiiii Bce CAy>KObI MECTHOTO CaMOYIIPaB-
AeHUd 0O0BbeIMHEHbI B OOIIYI0 CTPYKTYPY IIyOAMYHOH BAACTH HAIIIETO NOCYyAapcTBa,
IpU3BaHHON pa3peniaTb MHOTOYUCAEHHbIE CAOZKHOCTU MECTHOM 3HA4YMMOCTU B UH-
Tepecax HaCEA€HUs, IIPOXKUBAIOIEN Ha €ro TeppuTopuu (mosoxkeHus 4.1 u 3
ct. 132 Koncruryiiuu P®) [1; 8, c. 380-385]. Kaxknasa MyHUIMnaabHasa cayzkba Ha-
[EASIETCS CaMOCTOSITEABHBIMU COOCTBEHHBIMH ITOAHOMOYHSIMH, YUTO 3aKPEIIASeTCs
B 4. 2 cr. 132 Koncruryiuu PP [1; 8, c. 384-385|. Bce KOHCTUTYILIHIOHHBIE IIOAO-
JKEHUs II0IBEPTaroTCs HEN30€3KHOMY COBEpPIIEHCTBOBAHUIO U 0093aTEABHOM KOH-
KpeTH3aluy, IIPUCYTCTBYd B COAEpKaHUM, KaK (PelepaAbHOr0, TaK U PErvoHaAb-
HOI'0O 3aKOHOJATEABCTB, AEHUCTBYIOIMX Ha Tepputopnun Poccuiickoit ®enepariiu.

Hampumep, B abzaie 13 4. 1 cr. 2 PemepasbHOro 3aKOHAa OT 6 OKTIOpPS
2003 r. No 131-d3 «O6 obmmx DPHUHIUIIAX OPTaHU3aIlMU MECTHOTO CaMOoyIIpaB-
AeHUs B Poccutickoit denepamum» [4] AroOble BOIpochkI, oOAamaroIrie MeCTHOU
3HAQYHMOCTBIO OIPENEASIOTCS, KaK BOIIPOCHI IIOAHOIIEHHOTO OOecIieYeHUs >KHU3He-
[EeITEeABHOCTH AIOOOTO U3 IIpeACTaBUTEAEH HaCEA€HUd OIIPEeNeA€HHOT'0 MYHUIIH-
naabHOTO o6pazoBaHud (0Oyab TO TOPO, IIOCEAOK I'OPOJCKOTO THIIA MAW WHOM Ha-
CEeA€HHBIN IIYHKT), HalAexKalllee pas3pelieHre KOTOPOT0 OCYIIECTBASETCS B IIOA-
HOM COOTBETCTBHUH C IIOAOKEHUSIMH, IIpeaycMoTpeHHbIME KoHcTutyrneit PO u om-
peneAeHHBIM yKa3aHHBIM 3aKOHOM OCYIIECTBASIETCS, KaK IIpPeACTaBUTEAEM Hace-
AEHUs, TaK W MYHHIIUIIAABHOM CAYKOOH HCKAIOYHUTEABHO ITyTE€M ITPHUAOIKEHUS
CBOUX COOCTBEHHBIX CHA.

Yacte 1.1 cr. 17 ykazanHoro denepasbHOTO 3aKOHA HAIIPAMYIO yTBEP-
JKOAaeT, YTO HalAesKalllee pas3pelleHHe BOIIPOCOB, 00AaIAOIIMX MECTHOH 3Ha-
YUMOCTBIO JOAYKHO OBITH OCYIIIECTBAEHO, IIOCPEACTBOM ITOAHOIIEHHOTO IIPHUMEHe-
HUS IIOAHOMOYUH, 3aKPENAECHHBIX HE TOABKO B (peflepasbHOM 3aKOHOOATEABCTBE,
HO U B yCTaBe MYHHIIUIIAABHOTO OOpasoBaHUL. B caydae xKe, IIpeayCMOTPEHHOM
4. 3 cT. 16.2 ®demepasbHOro 3akoHa ot 6 oktabopa 2003 r. Ne 131-®3 «O6 ob1mx
OPUHIINIIAX OpraHU3allUd MEeCTHOTO camoynpaBaeHud B Poccutiickoit Penepa-
IIUU» COOTBETCTBYIOIIIME ITOAHOMOYHUSI MOTYT OBITH YCTAHOBAEHBI ITOAOXKEHUSIMU
PETHOHAABHOTO 3aKOHOMATEABCTBA, MOEHCTBYIOIETO B KOHKPETHOM CyOBEKTe
Poccutickott ®enepanun» [4].
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[IpuMEHUTEABHO K OTHOIIIEHUAM, peryaupyeMbiM ®3 No 210 «O6 opraHu-
3alliM TIPEAOCTaBAEHHS T'OCYAApPCTBEHHBIX U MYHHUIIUIIAABHBIX yCAyID» [5], ae-
raAbHOE OIIPENEACHHE MYHUIIUIIAABHOU YCAYTH, IIPUBEAEHHON B CT. 2 yKa3aHHO-
ro denepasbHOr0 3aKOHa HE IMPEACTABAIET BO3MOXKHBIM OIIPEAEAUTH UYETKYIO
KOMIIETEHIIUIO OPTaHOB MECTHOTO CAMOYIIPaBA€HUS [0 MPEOOCTABAEHUIO MyHUITH-
HaAbHBIX YCAYT. Kak TakoBasi KaTeropud «KOMIIETEHIIHS» B 3aKOHOJATEABCTBE, Pe-
TYAUPYEMBIM paccMaTpuBaeMyio cepy, oTCyTcTByeT. Ha Hamr B3rasa, 9To0 MOXKHO
CYUTATb OOHUM U3 HEJOCTATKOB B 3aKOHOAATEABHOM KOHCTPYKIUU U YITYILIEHUN
3aKOHOIATEAS.

CaenyeTr o0paTUTh BHUMaHUE, YTO ITI0A00HAasT (POPMyAHPOBKA BCTPEYAETCS
B HOpMax pdla 3aKOHOB denepasbHOT0 ypoBHdA. Hampumep, PenepasbHbIN 3a-
KOH OT 26 okTabpga 2002 r. Ne 127-P3 «O HecocToSTeABHOCTHU (6aHKpOTCTBE)» [3]
COAEepPKUT CT. 29 ¢ HamMeHOoBaHHEM «KoMIleTeHIIMd OPraHOB HCIIOAHUTEABHOM
BAACTH U OPTaHOB MECTHOTO CaMOYIIPaBA€HHS II0 PEIIEeHHI0 BOIIPOCOB (PUHAH-
COBOTO 03J0POBAEHUS U OAHKPOTCTBa», AU PenepasbHbIN 3aK0H OT 21 nexkabpsa
2001 r. No 178-®3 «O mpuBaTH3allUM T'OCYJAPCTBEHHOIO W MYHHUIIUIIAABHOTO
UMylIlecTBa» [2] ycTaHaBAUBAaET B CT. 6 KOMIIETEHIIUIO OPraHOB MECTHOI'O CaMoO-
yIpaBAeHHUS B cpepe IpuBaTU3AIINH.

OTMeTuM, 4YTO CYILIECTBYIOT ITPOOAEMBI, CONpPSKEHHbIE C OopraHu3aluei
IPENOCTAaBAEHUS TNOCYAAapPCTBEHHBIX U MYHUIUIIAABHBIX YCAYT, KOTOPbIE MOTYT I10-
BA€YB 3a COO0H BO3HUKHOBEHME aIMUHHUCTPATUBHOIO IpaBoHapyleHus. Kak mo-
KazaA aHaAu3 aaMHHHCTPATHUBHBIX IIpaBOHAPYIEHHUM, IIOCATAIOIIMX Ha IIpaBa
rpaskaaH, B TOM YHCAE€ HapPYyIIEHUS 3aKOHOOATEABCTBA 00 OpraHU3alllHM IIPEoC-
TaBA€HUS MYHHUIIHUIIAABHBIX YCAYT, B OOIIEH I0A€ PACCMOTPEHHBIX OEA II0 aJIMHUHU-
CTPaTHUBHBIM IIpaBOHAapPYIlIeHUAM cocTaBadeT 1% [7, c. 38]. [Ipu aToM B mmocaenHue
roAbl 3aMEeTHO 3HAYUTEABPHOE CHIKEHHE KOAMYECTBA CYIEOHBIX JIEA.

HenmocraTo4yHOCThE IPOIIECCYAaABHBIX HOPM B HaCTH HECEHHUS OTBETCTBEH-
HOCTHU NPEACTaBASIETCH KaK 3HAYUTEABHBIH IpPoOeA B ee ITpaBOBOM peraaMeHTa-
MU, HETATUBHO CKA3bIBAIOIIUHCI Ha PA3AUYHBIX OOIIECTBEHHBIX OTHOIIIEHHUIX.

Bo-niepBpIX, 9TO yIiemMAdeT IIpaBa MYHHIIUIIAABHBIX CAyKaIIUX (COTPYIHU-
KOB), a BO-BTOPBIX, (PU3UYECKOE AHIIO0 UAM IOPUAUYUECKOE AWIIO0 CTABATCSI B He3a-
HIUIIIEHHOE ITOAOXKEHHE 10 OTHOIIEHHIO K MOAXKHOCTHBIM AUIIAM, OKA3bIBAIOIIIUX
MyHUIIUIIAABHBIE YCAYTHU, XOTS B COBPEMEHHOM POCCHUCKOM 3aKOHOOATEABCTBE
HIpeayCMOTPEHBI pa3Hble BUAbI OTBETCTBEHHOCTH.

Kareropua «aaMUHHUCTpaTHBHAas OTBETCTBEHHOCTH» JOAXKHA CTATb OOHOM
U3 KAIOUEBBIX (OIPENEAdIONINX), HAPIAY C aAMHUHUCTPATHUBHBIM IIpaBOHapylIe-
HUEM U aJIMHUHUCTPATUBHBIM HaKa3aHHUEM, JAd (DOPMUPOBAHUS BCETO ITOHATUMI-
HOTO armnapaTta COOTBETCTBYIOILIEN OTPaCAU POCCUNCKOro 3aKOHOOATEABCTBA.

B cBa3u ¢ Ttem, uro PenepanbHblii 3aKoH Noe 210 «O6 opraHu3allvu Ipe-
[JOCTaBAE€HUS T'OCYyIapPCTBEHHBIX U MYHHUIIUIIAABHBIX YCAYT» [5] HE peraaMeHTUpy-
€T OTBETCTBEHHOCTDH JOAXKHOCTHBIX AUI] IIPU HAPYILIEHUU UMU ITOpPsSAKa IIPenoc-
TaBACHUA T'OCYJAapPCTBEHHBIX HAM MYHUIIUIIAABHBIX YCAYT, C yUE€TOM BBIIIIECKA-
3aHHOTO IIpeaaaraeTcd BHECTH U3MEHEHUs B JeHCTBYIOIEE 3aKOHOAATEABCTBO.
[IpenaaraeTcss BHECTU HU3MEHEHHUS B CT. 6 yKaszaHHOro genepasbHOr0 3aKOHA,
JOOTIOAHUB HOPMY AOIIOAHUTEABHBIM ITYHKTOM, KOTOPBIH ObI pa3peliaa Bonpoc ob
YCTAHOBAEHHHM KOHKPETHOTO BH/Aa OTBETCTBEHHOCTH 3a HapyLIeHUHE Iopsgaka
U CPOKOB IPENOCTAaBAEHUI TOCYAAPCTBEHHBIX U MYHUIIUIIAABHBIX YCAYT.
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Cpenu HOBBIX MEXQHH3MOB COBEPILIEHCTBOBAHUS IIPENOCTABACHUSA MYHH-
LUITAABHBIX YCAYT B Poccuu, yauThiBas 3apyOesKHBIN OIIBIT, MOXKHO pacCMaTpPH-
BaThb CAEAYIOIIIHE.

1. BHenpeHne 3HaKa KadecTBa, BBIAEACHHE AYYIINX COTPYAHHUKOB U IIpe-
MupoBaHue cpeau npeanpudatudi MLl o npenocraBaeHuo I'MY u npyrux ro-
CyJapCTBEHHBIX U OOIIIECTBEHHBIX (BO3MOXKHO YACTHBIX C FOCYyIapPCTBEHHBIM Ka-
IIUTAAOM) CTPYKTYP, OKa3bIBAIOIIINX YCAYTH HACEAEHUIO.

2. Yuet npemoctaBaeHUsSI 'MY ¢ aHaAn30M crpoca U NPEeIAOKEHUS Ha yC-
AYTH, a TaK¥XKe CTATUCTUYECKHUX MAaHHBIX 3a AeMOrpapUyeCKUMHU [TOKA3aTEASIMU.

3. PeraameHTanusa ruOKOCTH U YEAOBEYHOCTH B pabore:

— rubKoe BpeMs paboThl (BapbUpPOBaHUE Pab0OYHX YacoB);

— rubkoe MecTo pPaboTbl (BO3MOXKHOCTBH IIE€PEMEIIEHUsS COTPYIHUKOB Ha
boaee BocTpebOBaHHBIE MECTa);

— 'HOKOCTh YUCAEHHOCTHU (B 3aBHCHMOCTH OT CIIPOCa), B T.4. PEeKOMeEHa-
VU [TPEUMYIIIECTBEHHOTO OTILyCKA.

4. OddekTUBHOE OIOMKETHOE TIAQHUPOBAHUE.

5. Hcrnioab30BaHMe OaHHBIX opTasa «['ocycAyru» Cc coraacusl rpakgaHHUHa
OpU IIPENOCTAaBA€HUHM YCAYTH A COKpAIlleHUS BPEMEHH II0 KOIIMPOBAHUIO
(ckaHupPOBaHUIO) HYKHBIX JOKYMEHTOB.

6. PazBuTHe cuCTEMBI «OAHOTO OKHa» A9 OPraHOB MYHHUIIMIIAABHOMN BAa-
CTH IIPU COTAACOBAHUHM pPEaAUu3yeMbIX MPOEKTOB UM VIIPOIIEHUU obMeHa MOKY-
MEHTOB M€Ky BEAOMCTBaMHU.

[TomBomsa ompeneAeHHBIE HTOTH, HEOOXOAHMMO OTMETUTb, YTO, B YCAOBHSIX
OecripenieIEeHTHOTO CAaHKITMOHHOTO AaBAeHUs Ha Poccuiickyro Penmepariuro, BOIIpo-
ChI IOBBIIIIEHUsT 93(PPEKTUBHOCTH (PYHKIIMOHUPOBAHUS T'OCYJAaPCTBEHHOTO U MYHU-
IIUITAABHOTO aIlllapaToB YIIPAaBAECHUS IIPHUOOPETAIOT OCOOYIO0 aKTyaABHOCTh. B maH-
HOM KOHTEKCTE€, OITHUMH3allid IIPaBOBOM pPEraaMeHTalld HHCTUTyTa IIPeroc-
TaBA€HUS MYHUIIUITIAABHBIX YCAYT B Poccutickoit denepaliu Ha oCHOBE 000OCHO-
BaHHBIX HAMH OCHOBHBIX HaIIPaBAEHUH ITO3BOAUT CTAaOHMAU3UPOBATH COLIMAABHOE
CaMO4YyBCTBHE €€ TpazkaaH, SBASIONINXCH OCHOBHBIMH ITOTPEOHUTEASIMH roCcyaap-
CTBEHHBIX U MYHHUIIUIIAABHBIX YCAYT, a TaKiKe O0eCIieduT IMOBbIIIeHUe 3PdeK-
THUBHOCTH HUCIIOAB30BaHUS MOEHEXKHBIX CPEACTB OIOKETHOM CUCTEMBI CTPAaHBI,
HaIlpaBASE€MbIX Ha IIPOU3BOJACTBO U OKa3aHUE T'OCYJAapPCTBEHHBIX (MyHHUIIUIIAAb-
HBIX) YCAYT.
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It is known that the effectiveness of the policy of any state is currently
evaluated both by the quality of the activities of municipal authorities, as well
as by the appropriate level of services provided to the population. To ensure
a high degree of service, municipal governments are required to maintain an
adequate level of services and reduce the cost of their provision.

The effectiveness of the activities of municipal authorities is achieved on-
ly with the constant improvement of their work, taking into account the results
of legal regulation, the needs of society and the general socio-political situation
in the country. Such measures include the regulation and standardization of
the actions of subjects for the provision of municipal services to citizens in or-
der to ensure the proper quality and reduce the time for their provision.

The definition of municipal services as the activities of municipal authori-
ties and other organizations responsible for their provision and execution em-
phasizes the correctness of the administrative reform in Russia at the end of
the last century in order to optimize the activities of public authorities [6,
p. 47]. Based on the legal definition of municipal services, their main features
are: firstly, the provision at the request of the applicants; secondly, they are
provided within the powers of the municipal authority; thirdly, they are pro-
vided in accordance with regulatory legal acts [9, p. 59]|. These signs corres-
pond with the principles of the provision of municipal services, enshrined in
Art. 4 of the Federal Law of July 27, 2010 No. 210-FZ "On the organization of
the provision of state and municipal services" [5].

In the Constitution of the Russian Federation, all local government ser-
vices are combined into a common structure of public authority of our state,
designed to resolve numerous difficulties of local significance in the interests of
the population living on its territory (the provisions of Parts 1 and 3 of Article
132 of the Constitution of the Russian Federation) [1; 8, p. 380-385]. Each
municipal service is endowed with independent powers of its own, which is en-
shrined in Part 2 of Art. 132 of the Constitution of the Russian Federation [1;
8, p. 384-385]. All constitutional provisions are subject to inevitable improve-
ment and mandatory specification, being present in the content of both federal
and regional legislation in force on the territory of the Russian Federation.

For example, in paragraph 13, part 1 of Art. 2 of the Federal Law of Oc-
tober 6, 2003 No. 131-FZ “On the General Principles of Organizing Local Self-
Government in the Russian Federation” [4], any issues of local significance are
defined as issues of full-fledged support for the life of any of the representatives
of the population of a particular municipality (whether city, urban-type settle-
ment or other locality), the proper resolution of which is carried out in full ac-
cordance with the provisions provided for by the Constitution of the Russian
Federation and certain specified law is carried out both by a representative of
the population and by the municipal service exclusively through the applica-
tion of their own forces.

Part 1.1 Art. 17 of this Federal Law directly states that the proper resolu-
tion of issues of local significance should be carried out through the full use of
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the powers enshrined not only in federal legislation, but also in the charter of
the municipality. In the case provided for by Part 3 of Art. 16.2 of the Federal
Law of October 6, 2003 No. 131-FZ “On the General Principles of Organization
of Local Self-Government in the Russian Federation”, the relevant powers may
be established by the provisions of the regional legislation in force in a particu-
lar subject of the Russian Federation” [4].

With regard to relations regulated by Federal Law No. 210 “On the or-
ganization of the provision of state and municipal services” [5], the legal defi-
nition of a municipal service given in Art. 2 of this Federal Law, it is not poss-
ible to determine the clear competence of local governments to provide munic-
ipal services. As such, there is no category of "competence" in the legislation
regulating the area under consideration. In our opinion, this can be consi-
dered one of the shortcomings in the legislative structure and the omissions
of the legislator.

It should be noted that such a wording is found in the norms of a number
of federal laws. For example, the Federal Law of October 26, 2002 No. 127-FZ
“On Insolvency (Bankruptcy)” [3] contains Art. 29 with the title "Competence
of executive authorities and local governments in resolving issues of financial
recovery and bankruptcy”, or Federal Law of December 21, 2001 No. 178-FZ
"On the privatization of state and municipal property" [2] establishes in Art. 6
competences of local governments in the field of privatization.

Note that there are problems associated with the organization of the pro-
vision of state and municipal services, which may lead to an administrative of-
fense. As shown by the analysis of administrative offenses that infringe on the
rights of citizens, including violations of the law on the organization of the pro-
vision of municipal services, in the total share of cases considered on adminis-
trative offenses is 1% [7, p. 38]. At the same time, a significant decrease in the
number of court cases has been noticeable in recent years.

The insufficiency of procedural norms in terms of responsibility is pre-
sented as a significant gap in its legal regulation, which negatively affects vari-
ous social relations.

Firstly, this infringes on the rights of municipal employees (employees),
and secondly, an individual or legal entity is placed in an unprotected position
in relation to officials providing municipal services, although modern Russian
legislation provides for different types of liability.

The category of "administrative responsibility" should become one of the
key (determining), along with an administrative offense and administrative pu-
nishment, for the formation of the entire conceptual apparatus of the relevant
branch of Russian legislation.

Due to the fact that Federal Law No. 210 “On the organization of the pro-
vision of state and municipal services” [5] does not regulate the responsibility
of officials if they violate the procedure for the provision of state or municipal
services, taking into accounts the foregoing, it is proposed to amend the cur-
rent legislation. It is proposed to amend Art. 6 of this federal law, supplement-
ing the norm with an additional clause that would resolve the issue of estab-
lishing a specific type of liability for violating the procedure and terms for the
provision of state and municipal services.
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Among the new mechanisms for improving the provision of municipal
services in Russia, taking into account foreign experience, the following can be
considered.

1. The introduction of a quality mark, the selection of the best employees
and bonuses among the enterprises of the MFC for the provision of GMU and
other state and public (possibly private with state capital) structures providing
services to the population.

2. Accounting for the provision of public health services with an analysis
of supply and demand for services, as well as statistical data for demographic
indicators.

3. Regulation of flexibility and humanity in work:

— flexible working hours (variation of working hours);

- flexible place of work (the ability to move employees to more demanded
places);

— staff flexibility (depending on demand), incl. preferential leave recom-
mendations.

4. Effective budget planning.

5. Using the data of the portal "Gosuslugi" with the consent of the citizen
when providing the service to reduce the time for copying (scanning) the neces-
sary documents.

6. Development of a “one-stop-shop” system for municipal authorities in
coordinating ongoing projects and simplifying the exchange of documents be-
tween departments.

Summing up certain results, it should be noted that, in the context of
unprecedented sanctions pressure on the Russian Federation, the issues of
improving the efficiency of the functioning of the state and municipal adminis-
trations are of particular relevance. In this context, the optimization of the legal
regulation of the institution of providing municipal services in the Russian
Federation on the basis of the main directions justified by us will allow stabiliz-
ing the social well-being of its citizens, who are the main consumers of state
and municipal services, and will also ensure an increase in the efficiency of us-
ing the funds of the country's budget system allocated for production and pro-
vision of state (municipal) services.
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AnHoTamHus. B cTaThe HCCAEAYIOTCA HEKOTOPBIE ACIIEKTHI aKTYaAbHOM Ha CEro-
[HSIHUY [eHb IPOOAEMBI 3AOVIIOTPEOACHUS HPaBOM, aHAAU3HUPYETCS €ro IIpaBoBas
IIpupoaa B IIEAOM, U B apOHUTPaKHOM IIPOIlECCE B HACTHOCTHU. PaccmarpuBaroTcs pas-
AVYHBIE Hambosee SBHBIE MEXaHW3MbI ITPOTHBOAEHCTBUSA 3A0yIIOTPeOACHUAM, IIpemy-
CMOTpeHHble ApPOUTPaKHBIM IIPOIIECCYaABHBIM KOAEeKCcOM Poccuiickoit deneparmu,
IIPUBOALTCH IIPUMEPEI IPUMEHEHUA CylaMHU pacCMaTpUBaEMbIX MEXAaHU3MOB IIPOTHBO-
NeHCTBHS, aHAAU3HUPYIOTCS CAOXKHOCTH IIPU KBaAU(UKAIIUU HEeNOOPOCOBECTHBIX AeHCT-
BUY MMEHHO KakK ITPOIIECCYaAbHOE 3AOYIIOTPeOAeHME, IIpeasaraeTcss OANH H3 BO3MOXK-
HBIX IIyTeld HaABHEHIIEeTO Pa3BUTHHA 3aKOHOOATEABHOTO ITPOTUBOAEHUCTBHS 3A0yHOTPED-
A€HUSM B apOUTPazKHOM ITpoliecce.

KaroueBble CAOBa: 3A0yIIOTpPeOAEHUE, ITPOILIECCYaAbHOE 3A0YIIOTpeOAeHUEe, Me-
XaHU3MbI IPOTHUBOAEHCTBHUS 3A0YIIOTPEOACHHIO, 3A0yIIOTPeOACHHE B apOUTPasKHOM IIPO-
mecce.

oHcTuTylud Poccuiickoit denepanuu, ycTaHaBAUBas B KadecTBe
OIHOI'0 M3 IIPUHIIUIIOB KOHCTUTYIIMOHHOI'O CTATyCa AUYHOCTH IIPH-
3HaHHE IIpaB U CBOOOJ 4YeAOBeKa B KadecTBe BBICIIEH II€eHHOCTH
[22, c. 21-22], a TakXKe OpenycMaTpHUBasg I'OCyJapCTBEHHYIO Tra-
PaHTHUIO TakKoro mpu3HaHud |1, cr. 2], 3aKperasgeT TakxKe o0Ie-
00s13aTEABHBIN ITPUHITHUIT COITMAABHON COAUMAPHOCTU, KOTOPBIH CPeau MPOYero
3aKAlO4YaeT B cebe U umMIiepaTuB Mopaau (21, c. 172-174|. JaHHBIA OPUHITUI,
aJpecoBaHHBIM B paBHOH CTeIleHH, KaK I'paxkJaHaM, TaK U [IPaBOTBOPUECKUM
U IIpaBOIIPUMEHHUTEABHBIM OpraHaM O3HadaeT, B TOM YHCAE, HEOOXOOUMOCTH
ydeTa BCETO MHOroo0pasus MHAUBUAYAABHBIX 1 OOIIECTBEHHBIX MHTEPECOB B UX
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COYEeTaHUH U B3aUMOAEUCTBUH, 0€3 KOTOPOTO HE IIPEACTaBASIETCH BO3MOKHBIM
HU pa3BUTHUE I'OCyAapCTBa, C Y4eTOM HEOOXOAMMOCTH pPallOHAABHOM opraHuia-
IIUYU BAACTH, HU 9BOAIOIIMOHHOE pa3BUTHE OOIIeCTBA.

M3 yka3zaHHOro IIpUHIIUIIA BBIBOAUTCI APEBHEE, «30A0TOE€ IIPABHUAO HpaB-
CTBEHHOCTH» — (pyHAZAMEHTaAbHas IIPE3yMIIIIHS IIpakTU4YeCKoM Mopaau: quod
tibi fieri non vis, alteri ne feceris!, 13 KOTOPOro B KOHEYHOM HUTOI'€ U ITPOUCTE-
KaloT BCe KOHCTUTYIIMOHHBIE ITpaBa U 0093aHHOCTH I'paskAaHWHAa, KOHKPETU3U-
POBaHHBbIE B OTPACAEBOM 3aKOHOAATEABCTBE, CPEAN KOTOPHIX U IIPaBO Ha cyaed-
Hy!o 3auty [1, ct. 46]. TekcTyaabHO naHHad yCTaHOBKAa BBIpaXKeHa B CTaThe
17 (gactp 3) Korncrurynuu Poccuiickoit denepaiiny, ycraHaBAUBalolle 3amnpet
Ha OCYILIECTBAEHHE IIPaB U CBOOO, €CAU TaKO€ OCYILIECTBA€HHE IIPUBOAUT K Ha-
PYLIEHUIO IIpaB UHBIX AWIL. [IPUHIIMNIMAABHO BasKHBIM IOPUANYECKUM IIapaMeT-
POM Ha3BaHHOT'O IIpaBHAA SBASETCH €T0 BOIIAOIIEHHE B 3aKOHE, a IIOBEAECHUE,
3aKOHY COOTBETCTBYIOIIIEE, HE MOXKET BA€Yb OTBETCTBEHHOCTb. OTHAKO CHCTEM-
HOE TOAKOBaHHE MoAOKeHuH [1, ct. 2, 15, u. 3 cr. 17] Korncruryuuu Poccuii-
ckoll denmepaliu BKyIle C IIpe3yMIIIIHeHd pa3yMHOCTH U JOOPOCOBECTHOCTH OCY-
IIIECTBAEHUS IIpaB II103BOASET BBIIBHTH HaAW4He OOIIEro, KOHCTUTYIIMOHHOTO
3arpeTa Ha 3A0yHoTpebaeHUEe ITPaBOM.

HaszBauHubil 3anper obaamaeT ABOMCTBEHHOHN OPUAUYECKON IIPUPOAOH,
ycTaHaBAWBas C OAHOM CTOPOHBI OOIIMI NPHUHIIUII IIPABOTBOPUYECTBA, HETEp-
MUHUPYIOUIUY ONHO M3 HalpaBA€HUN MOAepHH3AIlUN 3aKOHOJATEABHOTO Pery-
AUPOBaHUs, oOecredyuBalONIUN aJeKBaTHOE U COTAACOBaHHOE pa3BHUTHE O0Ile-
CTBa M €ro CTPYKTYpP, BKAOYad HoAUTHYecKuxX. C Apyrod CTOPOHBI YKa3aHHBIN
3alIpeT — KOHKpeTHad IIpaBoBas HOpMa, OIpeNeAdIoliasd paMKHU JO3BOAEHHOTO
IIOBEAEHUS CYOBEKTOB IIPU IIPAKTHUYECKOM peasu3allid KOHCTHUTYIIMOHHBIX
IpaB U CBOOO.

Camo 1o cebe 3a0ymoTpebAeHHE ITPAaBOM — MEKOTPACAEBOE, OOIIenpaBo-
BO€ IBA€HUE, OJJHAKO CYILIECTBEHHO pa3AWdYalollleecss B IIPaBOBBIX ITOCAEICTBUAX
B 3aBHCHUMOCTH OT CIIEIIM(PHUKHU KaK OT oOIlel MUXOTOMHUU CHCTEMBI IIpaBa Ha
MaTepHUaAbHOE H IIPOLIECCyaAbHOE, TaK M KOHKPETHOH OTpacAHU IIpaBa, O 4YeM
y2Ke IIHCaAOoCh B ropuandeckod auteparype [30]. PazanyHble HACTOABKO, YTO He-
KOTOPbIE MCCAEOBATEAN BBIIEASIOT 3A0yIIOTpebAEHIE IPOIIECCYAABHBIM IIPaBOM
B OTZEABHYIO IPaBOBYIO KaTeropuio (24, c. 38-43]. B kaxxnom caydyae MexXaHHU3-
MBI HACTYTIA€HHUSI HeOAATONPUATHBIX MOCAeACTBUY pasamnyHbl [20, c. 70]. B ga-
CTHOCTH, IpPUPOJa MaTEepPUaAABHOTO U IIPOIECCYAABHOI'O 3A0yIIOTpebAeHUd Ipa-
BOM oTAMdaeTrcsd [28, c. 95-99|: B mepBOM caydae IIOA€ IAS 3A0YIIOTPeOAeHUM
CYLIEeCTBEHHO Ooaee (pOPMaAU30BaHO, KaK CAEICTBUE — Y IIOTEHIIMAABHOT'O 3A0-
yIOTPeOUTEAST MHOT'O MEHBIIIE BO3MOXKHOCTH [Ad HEKBaAUUIIMPyeMOro Ge3Ha-
Ka3aHHOTO MaHeBpa. BBemeHue KoOHTpareHTa B 3a0AyKIOEeHHE OTHOCHTEABHO
0643aTEeABHOCTH [OTOBOPa HE TOABKO SBASETCS 3aIIPENIeHHBIM U OTHOCHUTEABHO
AETKO BEPUMUIIUPYEMBIM U, KaK CAEICTBHE — KBAaAU(PUIINPYEMBIM, HO U IIpeny-
CcMaTpHUBaEeT OpAUHApPHbIE MEXaHU3MBbI ITPOTUBOAEHCTBUA [3, 1. 5 cT. 166].

B ycaoBuaX 3Ke AEHCTBHS IIPOLIECCYaABHOIO IIpaBa, KOrZa, KakK IIPaBHAO,
pPas3AUYHbIE CyOBEKTBI, UCIIOAB3YS ITPEAYCMOTPEHHBbIE 3aKOHOM MIPOLEeAypPhl, HE
MIBITAIOTCS COTAACOBAHHBIMHM AEeHCTBUSAMH PEUIUTH OAHY OOIIyI0 3amady (B3awu-

1 AaT. «gyero He XO4ellb cebe, He aeaail Apyromy.
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MOBBITOHO HCIIOAHUTH AOTOBOP, K IIPHUMEDPY), &, HAIIPOTUB, CTPEMSTCH K I0C-
TUXKEHUIO B3aUMOUCKAIOYAIOIINX IleAed, KBaAU(UIIUPOBATh KaK 3allpelleHHOoe
3A0yTIOTPEOAEHNE TAKHUX CYOBEKTOB IIPOTHUBOPEYUBOCTb U M3MEHYUBOCTH C Te-
YeHUEeM BPEMEHH HUX IIO3UIHH, AM00 HEIIOCAeI0BATEABHOCTh MEHCTBUM BecCbMa
HeIrpocTo. B mpakTuke apOuUTpaskKHBIX CyA0B caMo IIo cebe 3aoyrorpebaeHue
IIpaBOM, TO €CTh IIPOILIECCyaAbHbI€ NEHUCTBHS, CBA3aHHbIE C HAMEPEHHEM HC-
KAIOYHUTEABPHO IIPUYHMHUTE BPEN APYrOMYy AHILy, IPaKTHYECKH HE BCTpPEYaeTcCd
[25, c. 4].

OO61ielt KoHKpeTHusanued [0, II. 2 MOTUBHUPOBOYHOH YacTH| KOHCTUTYIIHU-
OHHOI'O 3aIlpeTa Ha 3AOYIOTPeOAEHUS BBICTYIIAIOT IOAOXKEHHd [paskmaHCKOro
Komekca Poccuiickoit denepamnuy, ycTaHaBAUBAIOUIHE 3aIIPET 3A0YIIOTPeOAeHUS
IpaBoM B AIOOBIX popmax [3, m. 4 cT. 1, cr. 10]. B cdepe apObuTpasKHBIX IIPO-
IIECCYaAbHBIX IIPABOOTHOILIEHUM B Ka4€CTBE CIIELIMAaABbHOM KOHKPETH3alluH BbI-
crynaeT 4. 2 cT. 41 ApOuTpaskHOTO ITPoIlecCyaabHOro Komekca Poccuiickoit de-
aepaunuu (2], KoTopasd XOTs U HOCHUT OAaHKETHBIH XapakTep, TeM He MeHee, I10-
MHMO HEIIOCPEICTBEHHOI'O YCTAHOBAEHUS 3allpeTa Ha 3A0yIoTpebAeHHe B HaH-
HOI cdoepe, COmepsKUT OOIIME IIOCHIABI O HAAWYHUU TaKOI0 3aKOHOAATEABHOTO
MexXaHH3Ma B apOUTPaskKHOM CyZOIIPOU3BOACTBE.

ApOutpaskHbIH ITpollecCyaAbHBIN Komekc Poccuiickoit denepanyii He co-
[EPKUT OITPeNeAeHUS ITIOHATUS «3A0yTIOTpedAeHUE ITPOIIeCCYaAbHBIMHU ITpaBaMMty,
BMECTE C TE€EM, OH IIpeAyCMaTpUBaeT TPU KOHKPETHBIX Me€XaHU3Ma IIPOTUBOAECH-
CTBUL 3AOYIOTPEOAEHUSM: OTHECEHUHE CYAEeOHBIX PacXO/0B Ha AWIIO, 3AOYIIOT-
pebadroniee IpollecCyaAbHBIMHU IIpaBaMi [2, cT. 111, 112], npaBo cyga Ha oTKa3
B VIOBAETBOPEHUHU XomaTalcTBa, ANOO 3adBA€HHS, €CAHM YCTAHOBAEHO, UTO Ha-
3BaHHBIE IIPOLIECCYyaAbHBIE JOKYMEHTBI SBASIOTCS CAEACTBHEM SIBHOI'O 3A0YIIOT-
pebaeHuda [2, 4. 5 cr. 159], ¥ BO3MOXKHOCTh CyZa HAAOXKHUTH CyAeOHBIH HmTpad
Ha 3A0yIIOTpedAdIoliee IpaBaMU AUI0, BEAyIIEEe NEA0 B MHTEpecax I'PYIIIbl ANIL
[2, 4. 3 cT. 255.10-1].

HamoaHeHue ke 3THUX MEXaHHU3MOB KOHKPETHBIMH CMBICAAMH OCYIIIECTB-
AsgeTcda cyneOHoM mpakTHKoM. Tak, pyKOBOACTBYSCH pa3bsCHEHUSIMU U3 IIOCTa-
HoBAeHUM IlaenymoB BepxoBHoro Cyna Poccuiickoit dPenepariyu, KadecTBe
KOHKpPETHOro IpumMmepa [29, c. 64-74] 3aoynioTpebaeHNSa B IIEPBOM CAydae, BO3-
MO3KHO, IIPHUBECTU YMEHBIIIEHHE pa3Mepa IepBOHA4YaAbHO HEOOOCHOBaHHO 3a-
BBIIIEHHBIX UCKOBBIX TPEOOBAHUN HCTIIOM (IIPU HAAWYUU COOTBETCTBYIOIIUX IO-
KazaTeAabCcTB) [11, . 22|, oTKa3 CTOPOHBI OT (PAKTHYECKOTO y4acTHUd B COCTI3a-
TEABPHOM ITPOIleCCE (ITPOSABALIOIININCS, B TOM YHCAE€ IIOCPEACTBAM HESIBKH B Cy-
ne0Hoe 3aceraHie AU depe3 HEeCBOEBPEMEHHOEe IIpeACcTaBA€HHE, AMO0 HeIlpe-
CTaBA€HHE HEOOXOAMMBIX ITPOIIECCYaAbHBIX JOKYMEHTOB, MOKa3aTE€ABCTB, YKAO-
HEHHE OT y4acTHsd B CyAeOHBIX 5KCIIEPTHU3aX, COOOIIEHHE 3aBEIOMO HEIOCTO-
BEPHBIX CBeAeHUY U ap.) [8, . 2|, UCKyCCTBEHHOE pas3/eAseHHe TpeboBaHUS II0
OLHOMY [OOTOBOPY CTpPaxOBaHUA TIPaKIaHCKONM OTBETCTBEHHOCTH BAAEABLIEB
TPaAHCHOPTHBIX CPEACTB ITOCPEACTBOM ITPEABIABAEHUS HECKOABKHX HCKOBBIX 3a-
aBAeHUM [7, m. 138].

JIOTIOAHUTEABHO K yKa3aHHOMY II€pedYHI0 CyneOHbIe peIlleHUsd I10 KOH-
KPETHBIM [€AaM 3aKPEMHAU €Il€ HECKOABKO CAy4YaeB, HAIIpUMEP MHOT'OKpPAaTHOE
YTOYHEHNE HCKOBBIX TPeOOBaHUIM B YacTU IepHOoAa B3BICKAHUS W pasMepa 3a-
JOAYKEHHOCTH, KOTOpas, C Y4€TOM HMEIOIIUXCS B [OEA€ J0Ka3aTEABCTB, B TOM
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YHCA€ — YACTHUYHOTO IOTallleHHSd €€ OTBETYHKOM), IBHO HE COOTBETCTBYET (pak-
TUYEeCcKoH [15].

[IpaBo cyzma Ha OTKa3 B YAOBAETBOPEHHHU XoAaTalcTBa, AMOO 3asIBAE€HUS
[26, c. 27-35] IpPOUAAIOCTPUPOBAHO B CyAeOHON MPaKTHKE CAyJasIMHU, IPHU KOTO-
PBIX 3as9BA€HO XOOaTalCTBO 00 yTBEPKIEHUU MHUPOBOTO COTAAIIEHUS, OJHAKO
HCTUHOU IIeABI0 O0EUX CTOPOH SIBAGETCH He 3aKAIOYeHHEe Ha3BaHHOI'O COraallle-
HHSI, a 3aTATUBaHHE IIPOIleCca YTO IOATBEPKAAETCHd, K IPHUMEPY, OTCYyTCTBUEM
B IIPHUAOXKEHHH K Ha3BaHHOMY XOAaTalCTBY IIPOEKTa MUPOBOIO COTAAIIEHUS
KaK TaKOBOTO, AM0OO OTCyTCTBHEM HEOOXOAHUMBIX IIOAIINCEH 00enx cTOpoH) [12,
. 18], ambo — emé ogHU IIPUMEpP — XOAATAUCTBO CTPAXOBIIHUKA O HECOOAIOOEHUHU
nocynebHoro nmopgnaka O0ymeT OTKAOHEHO, ECAM CTpaxoBas KOMIIAHUS paHee yiKe
caeAasa 3asiBAEHHE II0 CYIIIECTBY CIIOpa W He BbIpa3uaa HaMepeHUE ero ypery-
AUpOBaTh [7, . 116] u ap. cay4dau [8, 1. 2; 9, . 28; 10, . 36 u ap.].

YTo XKe M0 NPaKTHUYECKOTO IPUMEHEHHS TPeThero MexaHusma [2, 4. 3 CrT.
255.10-1] mpoTuBOAEHUCTBUS 3AOYIIOTPEOAEHUSIM — HAAOXKEHHE CyZeOHoro HITpa-
da Ha 3r0ymOTpebAsIONIEe IpaBaMU AWIIO, BEAyIEE AEAO0 B MHTEpPecax I'PYIIIIbI
AHII, — TO IIPUMEPOB HCIIOAB30BaHHE €r0 Ha IIPaKTUKE HalTHU He yIasocCh (C yde-
TOM TOTO, UTO paHee Ha3BaHHOE 3aKOHOIIOAOXKEHHE COAEPKAaAOCh B MHOU HOpMeE
[2, u. 3 cT. 225.12]).

[IpakTHKa IIOKa3bIBaeT, YTO XOTS BO3MOXKHOCTH HAAOXKEHHHI CyAeOHOro
mrpadga B XoZe apOUTPaKHOI'O CYAOIIPOU3BOACTBA IMpeaycMOoTpeHa B ApOUT-
PasKHOM IIpolleccyaabHOM Kopaekce Poccuiickoit deneparnu Ooasee yem B 10
caydasx [2, 4. 6 ct. 55; 4. 9 cT. 66; 4. 2 cT. 96; 4. 5 cT. 154; 4. 4 cT. 156; u. 2
ct. 157; 4. 3 ct. 200; 4. 4 ct. 205; 4. 3 cr. 210; ct. 215; 4. 3 c1. 222.8; 4. 4
cT. 225.4; 4. 10 ct. 225.6; cr. 331 u cr. 332|, apbuTrpakHble CyaAbl B IIEAOM He
4acTo IIPUMEHIIOT IITpadHble CaHKIIUU, TeM Ooaee He 4acTO, €CAU pedb UIET
o cynmebHOM ITpade B KadyeCTBe CAHKIIMM HUMEHHO 3a 3A0yIoTpebaeHUE, a He
3a HapylleHHe KaKuX-Au0o obsa3aHHOCTell U yCTAaHOBAEHHBIX TpeOOBaHUM.
BMmecTe ¢ TeM, B OTAEABHBIX CAydasX M HapylleHHe KaKHUX-AHN0O IIpollecCyaAb-
HBIX 00s13aHHOCTeH Cy[bl JOIIOAHHTEABHO KBaAU(UIIUPYET eIl ¥ KaK 3A0YIIOT-
pebaeHMEe IpaBOM.

Tak, Hanpumep, mrpadg B pasMmepe 100 000 pybaeit ObIA HarOXKEH Ha
TPEThE AUI0, HE 3adBAMIONINE CAMOCTOSTEABHBIX TPeOOBaHUM OTHOCHUTEABHO
IIpeaMeTa Cropa, U3-3a 3A0YIOTPEOACHUS ITPOIIECCyaAbHBIMU IIpaBaMU (Cyn He-
ONHOKPATHO B CBOUX OIIPENEACHUSX HCTPeboBaA y HEro AoKas3aTeAbCTBa, IIpe-
[IOCTaBUB CPOK A HCIIOAHEHUS TpeOOBaHMS CyZla U yKasaB, UYTO B CAydae He-
HCIIOAHEHUS OIIpelleAeHUH cyzia OymeT pacCMOTPEH BOIIPOC O HAAOXKEHUH Cyael-
Horo mITpada, IpU 3TOM TPeThe AUI0, OyAydu HazaeKallle U3BEHIEeHHBIM AH-
IIOM, UMEAO BO3MOZKHOCTBH HCIIOAHHUTH CBOHU IIpOIleCCyaAbHblE IIpaBa U 00sg3aH-
HOCTH II0 €AYy, OJHAKO, IPOUTHOPHUPOBaAO TpeboBaHUA Cyaa, He UCIIOAHHAO OII-
pelieAeHUus cyZla B YCTAHOBAEHHBIE B HUX CPOKH, He 00eCIIeYHNAO IBKY ITpeCcTa-
BUTEASI B CyZIeOHbIE 3aceNaHtd U He MPEACTaBHUAO CYAy OOKa3aTEAbCTB HAAWMYUSA
YBasKHUTEABHBIX IIPUYHH HEUCIIOAHEHHNS BO3AOKEHHBIX Ha HErO MPOIECCYAABHBIX
o0sg3aHHOCTEH, Cy[ KaCCAIlMOHHOM HWHCTAHIIMU KBaAU(UIIMPOBAA IIOBEEHUE
TPEThETO AMIlA KaK HEyBa*KUTEABHOE OTHOIIEHHE K CyAy, BbIpa3uBIIIeecd B He-
J0OPOCOBECTHOM HCIIOAB30BAHHUU ITPUHAIAEIKAIINX IIPOIIECCYAABHBIX IIPaB M 3A0-
yrorpebaeHuu umu) [14].
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YKa3aHHbIE TPUMEPHI PETYASIPHO AOMIOAHHAIOTCS CYyAeOHBIMH pPENIeHUSIMU
10 KOHKPETHBIM neAaM, B KOTOpbIX ad hoc (mas maHHOTO cAydasi) OTHOEAbHBIE
JOEeUCTBUSI YYaCTHUKOB ITPollecca KBAaAU(UIIUPYIOTCS B Ka4EeCTBE 3A0YIIOTPedAe-
HUga [19, c. 120-154], 4To AMIIHUH pa3 UAAIOCTPUPYET MHOI'OACIIEKTHOCTH AaH-
HOTO SBA€HHSI ¥ HEBO3MOXKHOCTH CO3[aTh UCUEPIBIBAIOIINMN IIEepeUYeHb MOIEAEH
IIPOLIECCYaAbHOTO ITOBEAEHUS B JAHHOM aCIIEKTE.

OpHako, IpeaCcTaBASIETCS, YTO IIPUMEHEHNE HAa3BaAHHBIX MEXaHHU3MOB, C yde-
TOM PacCIIUPUTEABHOIO TOAKOBAHUSI, IPUAAHHOTO UM CyJaMU HE SIBASETCS I1aHa-
1eei, criacaroiie oT 3A0yroTpedbAeHNH.

Ecau cuabHO yrayOuTcs B coAepzKaHHe BOIIPOCA, MOXKHO ITPEOIIOAOKUTD,
YTO OMHOM W3 TAYOHMHHBIX ITPHUYHH ITOJO0OHOTO ITOAOKEHUS BeIled SIBASETCS He-
COBIaeHUE 3a/1a4 CyIOIIPOU3BOACTBA B apOUTPaKHBIX Cy/laX B TOH TPaAKTOBKE,
B KOTOPOM OHHU BUSTCS, C OJJHON CTOPOHBI — (pelepasbHOMY 3aKOHOIATEAIO U IIpa-
BOIIPUMEHUTEASIM, C APYTO¥ CTOPOHBI — AMIIAM, yIaCTBYIOIIEM B neae. Ecau miep-
Bble ITOAHOCTBIO ITOMYMHEHBI AyXy U OYKBe 3aKOHAa, KaK 3TO CAEAYeT U3 KOHCTHU-
TYLIMOHHBIX MOAOXKeHUM [1, ct. 2, 4. 3 cr. 17, 46, 118, 120, 123]|, KOHKpPETU3U-
POBaHHBIX B ApOUTpasKHOM MpPOIlecCyasbHOM Komaekce Poccuiickoit Peneparnu
[2, cT. 2], TO BTOpBIE — B AOIIOAHEHHUH pacCMaTpPHUBAaIOT apOUTpPaKHbIY IIpoliecc
el U KaK CAOXKHYIO, IAUTEABHYIO U HOpPOM HEeAEIIeBYIO IIPOLEeAypy, BCe Ha-
3BaHHbIE Ka4eCTBa KOTOPOM MOXKHO MOOIIOAHHUTEABHO HCIIOAB30BATh B KOHKPET-
HOM TaKTUYeCKOH, ANOO CTpaTerudyeckKod CUTyallud, CBA3aHHOM C KOHTpareH-
TOM, IIPOILE TOBOPS — OASI pa3pelleHus CBOUX 3a/ad, HE BCErJia COBIIAJAaIOIINX
C IPOIHCAHHBIMH B CT. 2 ApOUTPazKHOIO MIPOIECCYaAbHOTO KozeKca Poccuii-
ckoit Penepaiyu.

K npumepy, Kak OTBETYHK, TaK U UCTEL] MOTYT UMETH CBOEH II€ABIO 3aTs-
TUBaHUE CPOKOB cyaebOHoro mpoiecca. OgHOH W3 IieAedl OTBETYHKA, 3aTSITH-
BaIOIIETO IIPOIIECC, MOKET OBITh MaKCHUMAaAbHO BO3MOIKHasd 10 JAHUTEABHOCTHU
OTCPOYKAa HCIIOAHEHHUSI 00S3aTEeAbCTB, SIBASIOIIUXCS IIPEIMETOM HCKa. Bos-
MOZKHOHU II€ABIO HUCTIIA B 3aTATUBAHUU IIPOIleCCa MOXKET OBITH MOPAABHOE HAU
MaTepHaAbHOE HCTOIIEHHE OTBETYMKA, KOTAAa HCK ITogaH 06e3 0co00M Hame:KIbl
Ha yCIIeX.

B paccmatpuBaemoil mmpobaeMe 3aTITUBaHUSA CYAEOHBIX ITPOIIECCOB H3-
3a 3A0YIIOTPEOAEHUS ITPOIIECCYaAbHBIMH IIpaBaMH yIIepOd BUANUTCSI KaK B Ha-
PYIIEHUU TTOAOXKEHUM O pa3yMHBIX CPOKaX apOHUTPazKHOTO CYAOIIPOU3BOACTBA
[2, cT. 6.1], TaKk U B IIeAOM B IIOApPBIBE aBTOpUTeTa CyAeOHOM BAacCTH H3-3a
IpeHeOPEKUTEABHOTO OTHOIIIEHUS K HEOOXOAUMOM MOOPOCOBECTHOCTH UCIIOAB-
30BaHUA CBOHMX ITPOILECCYaAbHBIX ITpaB. KoHeYHBIH ylnepb galle BCETO SBAS-
€TCsI MaTepPHUAAbHBIM OASI CTOPOHBI, ITPOTHUB KOTOPOH HMPOUCXOAUT 3A0yIIOTPED-
AEHUE.

Bwmecte ¢ Tem, Bpdaa AW IIPEACTABASETCH BO3MOIKHBIM, a4, TAABHOE — IIEAE-
COOOpas3HBIM HCUEPIIBLIBAIOIIUM 00pa3oM 3aKOHOAATEABHO OIIPEOEAUTDH MOIXOMIbI,
napaMeTpsbl, HOHSITUHU JOOPOCOBECTHOCTH, CIIPABEIANBOCTH, PA3YMHOCTH U, KaK
caeAcTBUE — 3A0yTIoTpedAeHMsa. CaMo 110 cebe UCIIOAB30BaHHE B 3aKOHOIIOAOXKE-
HUU OLIEHOYHBIX IOHSTHUH SBASETCH NOIMYCTHUMEBIM [4, ab63. 3 1. 4 MOTHUBUPOBOY-
HOU yacty; 5, ab3. 4 1. 2 MOTHUBUPOBOYHOHN 4YaCTH| HE CBUAETEABCTBYET O HEOII-
peneAeHHOCTU ee conepzkaHus. OHaKO 3TO He 03HAYaeT HEBO3MOXKHOCTD OIIpe-
JEAUTHh B KadeCTBe 3A0yINOTpedAeHUsS Hanbosee XapaKTEpHbIE CAydYaU IPOsSIBAE-
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HHSI HEIOOIIyCTHUMOIO IIPOLIECCYAaABHOTO IIOBENEHHH, 4YTO, KaK IIPENCTaBAIETCH,
HECKOABKO HCIIPaBHUAO ObI CUTYAIIHIO.

BazoBrIM B 3TOM CBg3u H1arom ObIAO Obl BBeAEHHE CHEIHN(PUYECKOU me-
PUHUIINY (IPOIIECCYaABHOT'O 3A0YIIOTPEOACHUS», ITPUHITUIIHAABHO OTAWYAIOIIEH
U OTHOcsNleHd K HEeJO3BOAEHHOMY KOHKpPETHBIE BU/BI IIPOILECCYAABHBIX ITOBE/IE-
HUM. OTOo mpuBeao OBl K €IUHOMY 3aKOHOOATEABHOMY 3HaMEHATEAI0 CYIIECT-
BYIOIIIE€ HbIHE MHOT'OYHMCAEHHBIE moaxoasl [17; 18; 23, c. 437; 25; 27, c. 15-22
U ap.], K TOMYy, YTO CUHUTATh 3A0yIOTPedAeHUuEM B apOUTpasKHOM ITPOIIecce, KO-
TOpble OE30THOCUTEABHO BPEMEHU CO3/[aHUS U HBIHE II0-pPa3HOMYy MOTYT OBITH
HCIIOAB30BaHbI ¥ UCTOAKOBAHBI ITPABOIIPUMEHUTEAIMH XOTd OBl U 0e3 yKasaHUd
IIepBOHAYAABHOI'0O aBTOPCTBa U (MAH) 6oaee TAYyOMHHBIX MCCAEIOBAHUH Ha OaH-
HYIO TEMAaTUKY. A yKe II0OCA€, AOTUYHBIM CA€AYIOIIMM IIIaroM, BBICTYIIUT KBaAU-
duKamusa B KadecTBe 3A0yIIOTPeOAeHHS HECKOABKO Hamboaee XapaKTepHBIX
IIPUMEPOB, yKa3aB TEM CaMbIM BEKTOP TOAKOBAHHUA (PaKTHUYECKH HEOOILyCTUMBIX
OeHCTBUM, XOTH M, Ha IIE€PBBIN B3rAd/l, HE IBAFIOIINXCS HE3aKOHHBIMU.

B kauectBe mpuMmepa 6eCCIIOPHBIX 3AOYIIOTPEOAEHUH BO3MOKHO IIPHUBECTH
TaKW HE 3allpellieHHbIe HbIHE CAy4Yal KaK 3asdBACHHUE OTBOIOB CYyAb€ B OTCYTCTBHE
KaKUX-AU00 M0Ka3aTeAbCTB, IMOATBEPIKAAIONINX COMHEHNS B €T0 OeCIIpUCTPaCcTHO-
ctu [16], HeOOXOAMMOCTDL 3aKOHOAATEABHOTIO 3aKPEIACHHUS OYEBHIHOTO IIPUHITHIIA
venire contra factum proprium? (3amper Ha COOCTBEHHOE IPOTHBOPEYHUBOE ITOBE-
[ieHue), 3ampeT Ha I'pyOble BBIPAXKEHUT HAW OCKOPOUTEABHBbIE BBICKA3bIBaHUA HE
TOABKO B YCTHBIX BBICTYIIAEHUSIX CTOPOH, HO U B COCTaBASIEMBIX MU JIOKYMEHTAaX,
3arpeT Ha OTMEHY CyZAeOHBIX aKTOB II0 MOTHBY HEIOABEIOMCTBEHHOCTH HAU He-
IIOICYJHOCTH CIIOpa CYAy, €CAM CTOPOHA He 3asBHAa 00 3TOM B II€PBOH HHCTaH-
uu [13] u ap.

3akpenaeHre 3TUX U HEKOTOPBIX MHBIX 00pa3IoB IIPOIIECCYaAbHOTO II0Be-
[EeHUsS B Ka4eCTBE 3A0yIOTPeOAeHHN (KaK CAEICTBHE — BAEKYIIHX OJHO3HAYHBIE
IIOCAEICTBHS), ITO3BOAUT BO MHOTOM VIIOPSAOYUTH IIPAaBOIPHMEHEHHE B 3TOM
BOIIPOCE, OCTaBHUB BMECTE C T€M HEOOXOAUMYIO AUCKPEIUIO ¥ IIPAaBOIIPUMEHUTE-
A€¥ B CIIOPHBIX, AMO0 HEOUEBUIHBIX cAydadaxX. TakKe IIPeCcTaBAIETCS 11eAeC000-
Pas3HbIM KOHKPETH3UPOBATh U IIPUHIIUII COCTSI3aTEABHOCTH CTOPOH B apOuT-
paskHOM Ipoliecce [2, cT. 9, 65], ycTaHOBUB HeraTUBHBIE IIOCAEICTBHSA 3a He-
CBOEBpPEMEHHOE HCIIOAHEHHE 00g3aHHOCTD II0 3a0AaroBpeMEeHHOMY IIpeACcTaBAe-
HUIO UCTPEeOOBaHHBIX JOKA3aTEABCTB.
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Possible aspects of the modernization
of the legislative regulation of countering abuses
in the arbitration process

Boris A. Revnov”*
Vitaliy V. Suvidov™

Annotation. The article examines some aspects of the currently relevant prob-
lem of abuse of the right, analyzes its legal nature in general, and in the arbitration
process in particular. Various most obvious mechanisms for countering abuses pro-
vided for by the Arbitration Procedure Code of the Russian Federation are considered,
examples of the application of the considered counteraction mechanisms by courts are
given, difficulties in qualifying unfair actions as procedural abuse are analyzed, one of
the possible ways for further development of legislative counteraction to abuses in the
arbitration process is proposed.

Key words: abuse, procedural abuse, abuse countermeasures, abuse in the
arbitration process.

The Constitution of the Russian Federation, establishing as one of the
principles of the constitutional status of the individual the recognition of hu-
man rights and freedoms as the highest value [22, p. 21-22], as well as provid-
ing for a state guarantee of such recognition [1, art. 2], also consolidates the
obligatory principle of social solidarity, which, among other things, includes the
imperative of morality [21, p. 172-174]. This principle, addressed equally to
both citizens and law-making and law-enforcement bodies, means, among oth-
er things, the need to take into account the whole variety of individual and
public interests in their combination and interaction, without which the devel-
opment of the state is not possible, with taking into account the need for a ra-
tional organization of power, nor the evolutionary development of society.

From this principle, the ancient, “golden rule of morality” is derived — the
fundamental presumption of practical morality: quod tibi fieri non vis, alteri ne
feceris!, from which all constitutional rights and obligations of a citizen, speci-
fied in sectoral legislation, ultimately arise, among which is the right to judicial
protection [1, Art. 46]. Textually, this setting is expressed in Article 17 (Part 3)
of the Constitution of the Russian Federation, which establishes a ban on the
exercise of rights and freedoms if such exercise leads to a violation of the rights
of other persons. A fundamentally important legal parameter of the named rule
is its embodiment in the law, and the behavior corresponding to the law cannot
entail responsibility. However, a systematic interpretation of the provisions [1,
Art. 2, 15, part 3 of Art. 17] of the Constitution of the Russian Federation,
coupled with the presumption of reasonableness and good faith in the exercise
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of rights, makes it possible to identify the presence of a general, constitutional
prohibition on the abuse of rights.

The said prohibition has a dual legal nature, establishing, on the one
hand, the general principle of lawmaking, which determines one of the direc-
tions for the modernization of legislative regulation, ensuring adequate and
coordinated development of society and its structures, including political ones.
On the other hand, this prohibition is a specific legal norm that defines the
framework for the permitted behavior of subjects in the practical implementa-
tion of constitutional rights and freedoms.

In itself, the abuse of law is an intersectional, general legal phenomenon;
however, it differs significantly in legal consequences depending on the specif-
ics of both the general dichotomy of the system of law into substantive and
procedural, and the specific branch of law, which has already been written in
the legal literature [30]. So different that some researchers distinguish the
abuse of procedural law into a separate legal category [24, p. 38-43]. In each
case, the mechanisms of adverse effects are different [20, p. 70]. In particular,
the nature of substantive and procedural abuse of the right is different [28,
p. 95-99]: in the first case, the field for abuse is much more formalized; as
a result, a potential abuser has much less opportunity for an unqualified ma-
neuver with impunity. Misleading the counterparty about the binding nature of
the contract is not only prohibited and relatively easily verified and, as a result,
qualified, but also provides for ordinary countermeasures [3, p. 5 Art. 166].

In the conditions of the operation of procedural law, when, as a rule, var-
ious subjects, using the procedures provided for by law, do not try to solve one
common task by concerted actions (to fulfill the contract mutually beneficially,
for example), but, on the contrary, strive to achieve mutually exclusive goals It
is not easy to qualify as a prohibited abuse of such subjects the inconsistency
and variability of their positions over time, or the inconsistency of actions. In
the practice of arbitration courts, the abuse of the right itself, that is, the pro-
cedural actions associated with the intention to exclusively harm another per-
son, practically does not occur [25, p. 4].

The general specification [6, p. 2 of the motivational part] of the constitu-
tional prohibition on abuse is the provisions of the Civil Code of the Russian
Federation, which establish a ban on the abuse of the right in any form [3,
p. 4, Art. 1, art. 10]. In the sphere of arbitration procedural legal relations,
Part 2 of Art. 41 of the Arbitration Procedure Code of the Russian Federation
[2], which, although it is of a blanket nature, nevertheless, in addition to di-
rectly establishing a ban on abuse in this area, contains general messages
about the existence of such a legislative mechanism in arbitration proceedings.

The Arbitration Procedure Code of the Russian Federation does not contain
a definition of the concept of “abuse of procedural rights”, however, it provides for
three specific mechanisms for countering abuse: attributing court costs to a per-
son abusing procedural rights [2, art. 111, 112], the right of the court to refuse to
satisfy the petition, or the statement, if it is established that the named procedur-
al documents are the result of a clear abuse [2, part 5 of Art. 159], and the ability
of the court to impose a court fine on a person abusing the rights, conducting
a case in the interests of a group of persons [2, part 3, art. 255.10-1].
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The filling of these mechanisms with specific meanings is carried out by
judicial practice. So, guided by the clarifications from the resolutions of the Ple-
nums of the Supreme Court of the Russian Federation, as a specific example [29,
p. 64-74] of abuse in the first case, it is possible to reduce the amount of initially
unreasonably high claims by the plaintiff (if there is relevant evidence) [11, p. 22],
refusal of the party to actually participate in the adversarial process (manifested,
including through failure to appear at the court session or through untimely
submission, or failure to submit the necessary procedural documents, evidence,
evasion from participation in forensic examinations, communication of knowingly
false information, etc.) [8, p. 2], artificial division of claims under one civil liability
insurance contract of vehicle owners by filing several claims [7, p. 138].

In addition to this list, court decisions in specific cases fixed several more
cases, for example, multiple clarification of claims regarding the period of col-
lection and the amount of the debt, which, taking into account the evidence in
the case, including partial repayment by the defendant), clearly does not cor-
respond to the actual one [15].

The right of the court to refuse to satisfy the petition or application [26,
p. 27-35] is illustrated in judicial practice by cases in which a petition for the ap-
proval of a settlement agreement is filed, however, the true goal of both parties is
not to conclude the said agreement, but to delay the process, which is confirmed,
for example, by the absence of a project in the annex to the named petition a set-
tlement agreement as such, or the absence of the necessary signatures of both
parties) [12, p. 18], or — another example — the insurer's petition for non-
compliance with the pre-trial procedure will be rejected if the insurance company
has already made a statement on the merits of the dispute and has not expressed
its intention settle [7, p. 116] and other cases [8, p. 2; 9, item 28; 10, p. 36, etc.].

As for the practical application of the third mechanism [2, part 3, art.
255.10-1] of countering abuses — the imposition of a judicial fine on a person
abusing the rights, conducting a case in the interests of a group of persons -
then it was not possible to find examples of its use in practice (taking into ac-
count the fact that the previously mentioned legal provision was contained in
a different norm [2, part 3 art. 225.12]).

Practice shows that although the possibility of imposing a court fine in
the course of arbitration proceedings is provided for in the Arbitration Proce-
dure Code of the Russian Federation in more than 10 cases [2, part 6 of
Art. 55; Part 9 of Art. 66; Part 2 Art. 96; Part 5 Art. 154; Part 4 Art. 156; Part 2
Art. 157; Part 3 Art. 200; Part 4 Art. 205; Part 3 Art. 210; Art. 215; Part 3
Art. 222.8; Part 4 Art. 225.4; Part 10 Art. 225.6; Art. 331 and Art. 332], arbi-
tration courts in general do not often apply penalties, especially not often when
it comes to a court fine as a sanction specifically for abuse, and not for viola-
tion of any duties and established requirements. At the same time, in some
cases, the violation of any procedural obligations is additionally qualified by the
courts as an abuse of the right.

So, for example, a fine in the amount of 100,000 rubles was imposed on
a third party who did not make independent claims regarding the subject of the
dispute, due to the abuse of procedural rights (the court repeatedly demanded
evidence from him in its rulings, providing deadline for fulfilling the court’s re-
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quest and indicating that in case of failure to comply with the court’s rulings, the
issue of imposing a court fine will be considered, while the third person, being
a properly notified person, had the opportunity to fulfill his procedural rights and
obligations in the case, however, ignored the requirements of the court , failed to
comply with the court ruling within the time limits established therein, did not
ensure the appearance of the representative at the court hearings and did not
provide the court with evidence of the presence of valid reasons for non-fulfillment
of the procedural duties assigned to him, the court of cassation qualified the be-
havior of a third party as a disrespectful attitude towards court, expressed in un-
fair use of belonging procedural rights and their abuse) [14].

These examples are regularly supplemented by court decisions in specific
cases, in which ad hoc (for this case) certain actions of the participants in the
process are qualified as abuse [19, p. 120-154], which once again illustrates
the multidimensionality of this phenomenon and the impossibility of creating
an exhaustive list of models of procedural behavior in this aspect.

However, it seems that the use of these mechanisms, taking into account
the broad interpretation given to them by the courts, is not a panacea that
saves from abuse.

If we delve deeply into the content of the issue, we can assume that one
of the underlying reasons for this state of affairs is the non-coincidence of the
tasks of legal proceedings in arbitration courts in the interpretation in which
they are seen, on the one hand, to the federal legislator and law enforcement
officers, on the other hand, to persons involved in the case. If the former are
completely subordinate to the spirit and letter of the law, as follows from the
constitutional provisions [1, art. 2, part 3, art. 17, 46, 118, 120, 123], specified
in the Arbitration Procedure Code of the Russian Federation [2, art. 2], the lat-
ter, in addition, consider the arbitration process as a complex, lengthy and
sometimes expensive procedure, all of which can be additionally used in a spe-
cific tactical or strategic situation associated with a counter-agent, in other
words — to resolve their tasks, which do not always coincide with those pre-
scribed in art. 2 Arbitration Procedure Code of the Russian Federation.

For example, both the defendant and the plaintiff may aim to drag out
the terms of the trial. One of the goals of the defendant, delaying the process,
may be the maximum possible duration of the delay in the performance of the
obligations that are the subject of the claim. A possible goal of the plaintiff in
delaying the process may be the moral or material exhaustion of the defendant
when the claim is filed without much hope of success.

In the problem under consideration of delaying trials due to abuse of
procedural rights, the damage is seen as a violation of the provisions on rea-
sonable terms of arbitration proceedings [2, art. 6.1], and in general in under-
mining the authority of the judiciary due to a disdainful attitude to the neces-
sary conscientiousness in the use of their procedural rights. The ultimate
damage is most often material to the party against whom the abuse occurs.

At the same time, it is hardly possible, and, most importantly, expedient
to exhaustively define the approaches, parameters, concepts of good faith, fair-
ness, reasonableness and, as a result, abuse. In itself, the use of evaluative
concepts in the legal regulation is permissible [4, par. 3 p. 4 of the motivational
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part; 5, par. 4 p. 2 of the motivational part] does not indicate the uncertainty of
its content. However, this does not mean that it is impossible to identify as
abuse the most characteristic cases of manifestation of unacceptable proce-
dural behavior, which, as it seems, would somewhat correct the situation.

The basic step in this regard would be the introduction of a specific defi-
nition of “procedural abuse”, which fundamentally distinguishes and classifies
specific types of procedural behavior as unlawful. This would lead to a common
legislative denominator of the current numerous approaches [17; 18; 23, p. 437;
25; 27, p. 1522, etc.], to what is considered an abuse in the arbitration
process, which, regardless of the time of creation, and now can be used and in-
terpreted differently by law enforcers, even without indicating the original au-
thorship and (or) more in-depth research on this topic. And after that, the logi-
cal next step will be the qualification of some of the most typical examples as
abuse, thereby indicating the vector of interpretation of actually unacceptable
actions, although, at first glance, they are not illegal.

As an example of indisputable abuse, it is possible to cite cases that are
not currently prohibited, such as the application of challenges to a judge in the
absence of any evidence confirming doubts about his impartiality [16], the need
to legislate the obvious principle «of venire contra factum program»? (a ban on
one’s own opposition — verbal behavior), a ban on rude expressions or offensive
statements not only in the oral speeches of the parties, but also in the docu-
ments drawn up by them, a ban on the annulment of judicial acts on the
grounds that the dispute is not under the jurisdiction or jurisdiction of the
court, if the party has not stated this in first instance [13], etc.

Fixing these and some other patterns of procedural behavior as abuses (as
a result, entailing unambiguous consequences) will largely streamline law en-
forcement in this matter, while leaving the necessary discretion for law enforce-
ment officers in controversial or non-obvious cases. It also seems appropriate to
specify the principle of competitiveness of the parties in the arbitration process
[2, art. 9, 65], having established the negative consequences for the untimely ful-
fillment of the obligation to provide the requested evidence in advance.
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5.1.4. YTOAOBHO-IIPABOBBIE HAYKH
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IIppMeHeHHe NPHHILTHIIOB YTOAOBHOTO
CYZAOIIPOH3BOACTBA Kak 3¢ (deKTHBHOE CpPEACTBO
AASI HOCTHKEHHSA IleAeH HaKa3aHHA
(Ha npuMepe nmocaeBoeHHOH 3noxH CoBeTckoro Coro3a)

M.&. 'apeeB”

AHHOoTamusa. B crartbe wuccaemyercsa HCTOpPHUS Pa3BUTHS (PyHOaMEHTAABHBIX
ITPUHIIHUIIOB OT€YECTBEHHOTO CYZOIIPOM3BO/ICTBA HA IIPHMEpPE ITOCA€BOEHHBIX CyAeOHBIX
ITPOLIECCOB HaJl HAITMCTCKUMU IIPECTYIIHHKaMH. BrIllleyka3zaHHbIe Cyne0HbIe ITPOIIECCHI
IIOAYYHUAU B HCTOPHH Ha3BaHHE MaAable «HIOpHOeprckue» cyaebHble mporeccbl. Ocoboe
BHUMaHUE yAEA€HO IIPUHITUIIAM 3aKOHHOCTHU, TAACHOCTH, ITYOAMYHOCTH U CIIPaBEIANBO-
ctu. COBOKYITHOCTE MEP YTOAOBHO-IIPABOBOTO BO3AEHCTBHL, 3aKAIOYAIOIIECEeCd B IIPHUMe-
HEHHE BBICIIEH Mepbl HaKa3aHHUS depe3 IIOBEIIeHHe U KaTOp:KHbIe paboThl IT03BOAHAHN
rocae OKOH4YaHUaA Beankoil OTedecTBEHHON BOWHBI COOPMHPOBATH MTOAOKHUTEABHBIH
MopaabHO-TIcuxoaorudeckuii kaumat B CoBeTckoM Coro3e U M306eKaTh MacCOBBIX CAY-
4yaeB caMoCya HaJl HallFiICTCKUMU IIPECTYITHUKAaMHU.

AKTyaABPHOCTE HCCAEIOBaHHSA O0O0yCAOBA€HA IIPECTYIAEHUSMH, COBEPIIEHHBIMU
KOMaHINPaMH U OOHMIlaMM HaAITMOHAAUCTHUYECKHX (DOPMHUPOBAHUH YKpPaWHBI HA TEPPU-
TopuHU [loHEIIKOH 1 AyraHCKOH HapOAHBIX PECIIyOAHMK Ha COBPEMEHHOM JTalle.

B cBa3u ¢ 0co0oif COIlMaABHOM OCTPOTOM psna IIPECTYIIACHUI, HaITpaBACHHBIX
IIPOTUB KU3HHU AIOZIEH, IIPECTYIIACHUN TEPPOPUCTHYECKON M KOPPYIILIMOHHOM Halpas-
A€HHOCTH, a TaKKe APYTHUX MPECTYIHBIX AESHUH, IOCATAIONINX Ha Hamboaee II€HHBIE
Oaara, npenaaraercd B [locranoBaeHue Ilaenyma BepxoBHoro Cyma PP BHecTH cooT-
BETCTBYIOIIINE Pa3bsICHEHHUS O IIPHUMEHEHHU (PYHIAAMEHTAABHBIX IIPHHIIMIIOB POCCHH-
CKOTI'0O CyJOIIPOU3BOACTBA.

KaroueBble caoBa: Beankas OTedecTBeHHas BOMHA, CyaeOHbIE IPOLECCHl, Ma-
ABIE€ «HIOPHOeprw», (pyHOaMeHTaAbHbIE IIPHUHIIUIBI CyOOITPOM3BOACTBA, 3aKOHHOCTD,
TAQCHOCTD, IIyOANYHOCTB, CIIPaBEIANBOCTD, MAaCCOBOE HCTPeOAEHHE AIOeH, HAIlUCTCKUE
PECTYIITHUKH, YTOAOBHO-IIPABOBOE BO3AEHCTBHE, BBICIIAd Mepa HaKa3aHHd, ITOBEIIIe-
HUeE, KaTopra, FeHOLU/I.

OHUMU U3 (PyHAAMEHTAABHBIX IPHUHIIUIIOB POCCHUHCKOTO CYIOIIPO-
U3BOZCTBA SBAGIOTCH OTKPBITOCTb, I'AACHOCTh, COCTS3aTEABHOCTb.
Kak caenyet u3 paszpacHenuii [locranoBaerudga [Iaenyma BepxoBHO-
ro Cyna P® ot 13 mekabpss 2012 r. No 35 «O06 OTKPBITOCTH U TAAC-
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HOCTHU CyZOIIPOHU3BOZCTBA U O AOCTYyIle K MH(OPMAaIIUU O AEITEABHOCTU CYZOB» OT-
KPBITOCTDb ¥ TAACHOCTH CyZOITPOU3BOACTBA, CBOEBPEMEHHOE, KBAAU(PUITUPOBAHHOE,
00BEKTHUBHOE MH(MOPMUPOBAHHE OOIIECTBA O AEATEABHOCTH CYA0B OOIIEl IOpHUC-
JUKITUH CIIOCOOCTBYIOT HOBBIIIIEHHIO YPOBHS IIPABOBOM OCBEIOMAEHHOCTH O CyHO-
YCTPOMUCTBE U CYIOIIPON3BOICTBE, SIBASIOTCS rapaHTHEN CIipaBeIANBOrO CyIe6HOro
pas3dbupaTeAbCTBa, a TaKXKe 00eCIIeYnBaIOT OOIIECTBEHHBIH KOHTPOAL 3a (PYHKIIHMO-
HHUPOBaHHEM CyneOHOM BaacTH. OTKPBITOE CyIebHOe pa3bUupaTeAbLCTBO, KaK yKa3aa
BBICIITUH Cy[eOHBIH OopraH CTpaHbl, IBASETCHd OJHUM U3 CPEACTB IMOAAepKaHUI
aoBepud obmiecTBa K cyay [10].

OOparasicb K BOIIpocaM HEYKOCHHUTEABHOTO COOAIOIeHHUS (PyHAAMEHTAADB-
HBIX ITPHUHIIUIIOB POCCHMCKOI0O CyAOIIPOU3BOACTBA, CETOAHS MHOTHE HE IIPUHU-
MaloT BO BHUMAaHHE HCTOPHUIO UX CTAHOBAEHHS U pa3BUTHA. OTCyTCTBHE IOAXK-
HOTO BHUMAaHUS K HCTOPHUYECKHUM acleKTaM CTaHOBAE€HUS (PyHIAaMeHTAaAbHBIX
OPUHIIUIIOB OTEYECTBEHHOTO CYAOIIPOU3BOACTBA, MOIKET OBITH OOYCAOBAEHO
c(hopMUPOBaABIINMUCH MTOAUTHYECKHMMH IITaMIIaMM, UMEIOIIUMH MECTO B CO-
BPEMEHHOH IIPaBOBOH M HCTOPUYECKON HayKe M OMHOOOKHM OCBEIIEHHUEM OT-
JAE€ABHBIX UCTOPUYECKUX COOBITHUH, UMEBIINX MECTO B HCTOPHUU OTEYECTBEHHOIO
rocymapcrBa u IIpasa.

B kaudecTBe MOAOXKUTEABHOTO UCTOPUYECKOT0 ITPUMEpPA, CIIOCOOCTBYIOIIIETO
dopMHupoBaHHUIO (PyHOAAMEHTAABHBIX ITPUHIIUIIOB COBPEMEHHOIO CYOOIPOU3BO/I-
CTBa, MOTYT CAYXKUTbH CyAeOHbIe IIPOIIECCHI, COCTOSIBIIINECS Cpa3y IIOCAE OKOHYAa-
Huga Beaukoi#t OTedecTBEHHOM BOMHBI HAJ HALIUCTCKHUMH IIPECTYIIHHUKaMH, CO-
BEPIIUBIINMHA MacCOBbIe YOUIACTBA MHAAMOHOB COBETCKHUX IrpakaaH. B ucropuu
OTEYEeCTBEHHOH U MHUPOBOH IOPHUCIIPYACHIIMH TAKOTO poaa CyaeOHBIe ITPOIEeCcCHI
IIOAYYHAU Ha3BaHHUE «MaAbIX HIOPHOEPICKUX IIPOIECCOB» [22].

OmHUM M3 IPKUX CyAeOHBIX IIPOIIECCOB IBASIETCS PACCMOTPEHHNE BOEHHBIM
TpubyHasoM KreBCKOTo BOEHHOI'O OKpyTra, IMpoucxomuBIiilee ¢ 17 mo 28 sHBapd
B 1946 r. B KueBckoM mome oduiiepoB KpacHoit ApMHH, YTOAOBHOTO AeAa Hal
HaAIIUCTCKUMH ITPECTYITHUKAaMH1, IPU3HAHHBIMI BHHOBHBIMU B MaCCOBOU TubeAn
COTEH TBICAY COBETCKHUX IpazXJaH B I'OAbl OKKyIIallUH Ha TEPPUTOPHUH YKpPaWH-
ckoii CCP. Ilepen cymom mpenctrasd 15 4eAoBEK, KOTOpblE BO BpeMd Bropoit
MUPOBOY BOMHBI B COCTaBe HEMEILIKOM apMHH U KOAAAOOPAIITMOHUCTCKUX (Pop-
MHUPOBaHUMN OKKYIIAIITMOHHOI'O PEXXHWMa Ha BPEMEHHO 3aXBa4€HHONU YKPAWHCKOU
3€MA€ COBEPIIHAN HECABIXaHHBbIE Yy/IOBUIIHBIE IIPECTYIIACHUA B OTHOIIEHHUH CO-
BETCKHX IrpaxkaaH [17].

Cpenu nmoacyaiNMBbIX OKa3aAHUCh BBICOKOIIOCTABA€HHBIE HAITHMCTBI (PAIIINCT-
ckoit 'epmannu: Illeep Ilayab — reHEepas-A€HTEHAHT TOAUIIUH, OBIBIIIMH HAYaABHUK
oXpaHHOH moauimu U kaHaapMmepuu KwmeBckoif u IToaTaBckoii obaactei; Bypk-
xapar Kapa — reHepas-A€HTEHAHT TTOAUIINH, OBIBIIINE KOMEHIAHT ThIAa O-ff apMUU
Ha Tepputopun CTaanmHCKOU (HbIHe [JoHenKo) u [JHenmponeTpoOBCKOH obAacTel;
dou-Yammep yHa OcreH Orkapar [aHc — reHepas-Mabiop, OBIBIIHE KOMaHIUD
213-# oxpaHHOMU MUBU3UHU, AeticTBoBaBIlel B [loaTaBcKoi obaactu YCCP, a mmo3a-
Hee — KOMEHIOAHT TrAaBHOM moaeBoit kKoMeHzaTypbl Ne 392; Xerinumr ['eopr —
obep-mrypmpropep CC, 6wpIBIINY reburckoMuccap (OKpyKHOM KoMmuccap) Me-
AUTOIIOABCKOT'O OKpyTra U ap. [15, 23].

OTAMYUTEABHOM YepTOd MJaHHOrO CyAeOHOTo ITpollecca SBHAOCH, YTO OH
IIPOLIEA B YCAOBHSX TAACHOCTH H IIyOAWYHOCTH. O IIIMPOKOM ITPUMEHEHUH
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IIPUHIINIIA TAACHOCTH KHMEBCKOIO CyZIeOHOTO IIPOIecca TaKKe CBHUAETEABCTBYET TOT
dakT, 4TO OH HMOAPOOHO U IIIMPOKO OCBEIIAACH B COBETCKUX CPEICTBAX MaCCOBOH
nH(popMaIuu Toro BpeMeHU [24]. YoeauTbca B COOAIONEHUN KAIOUEBBIX IIPHUHITUIIOB
CYIOIIPOU3BOACTBA MOTAHM KaK YYaCTHUKH CyAeOHOTO pa3dbupaTeAsbCcTBa, TaK U IIPU-
cyrcrBylonpe Auila. O6 OOBEKTUBHOCTU MNPEABAPUTEABHOTO U CyAeOHOIO CAEICT-
BUsI, HEOIIPOBEPXKUMOCTH [A0Ka3aTE€ABCTB, IIOAHOCTBIO YCTAHABAWBAIOIIUX BUHY
TIOACYAUMBIX, 3aKOHHOCTH B OOOCHOBaHHOCTH IIPUTOBOPA, BBIHECEHHOI'O B OTHO-
IEHUH (PAITUCTCKUX U3BEProB, YKA3hIBAIOT MaTEPHUAaAbl YTOAOBHOTO [EeAd, KOTOPbIe
IITUPOKO OCBELIAAUCH B CPEACTBAX MacCOBOM MH(pOPMAIIUU TOTO BpEMEHHU.

B xome manHOTO CymeOHOro paszduparteAbcTBa OBIAM MCCAE€OOBAHBI M OIle-
HEHbI BCE NOKA3aTEAbCTBA, BKAIOYAs IIOKa3aHUdA CBHAETEAEH U IOTEPIIEBIINX, 3a-
KAIOUEHUS 9KCIEPTHU3, APYTHe [A0Ka3aTEAbCTBA, UMEIOIIMXCA B PACHOPSKEHUU
BBIIIIEYIIOMSHYTOI'0 BOEHHOIO TpUOyHasra U Ype3BhIYaifHOM TOCYyAapCTBEHHON KO-
MUCCHH II0 YCTAHOBAEHHUIO M PACCA€NOBAHUIO 3A0AE€IHUN HEeMEIKO-(halIuCTCKUX
3aXBaTYUKOB M HUX COOOIIHUKOB W MNPUYMHEHHOTO HMMHU yilepba rpakagaHaM,
KOAX03aM, OOIIIECTBEHHBIM OPraHU3aIlNAM, F'OCYAaPCTBEHHBIM HPEAITPUITHIM U
yapexkneauaMm CCCP (UI'K), co3manubiii B HosiOpe 1942 roga. /[laHHasg KOMHUCCHS
daKTUIECKU UTpasa POAb OpTraHa IIPeABaPUTEABHOTO PACCAEIOBAHUS.

K ocoObIM AOCTOMHCTBaAM JAHHOTO CyAeOHOTO ITpollecca SIBASIETCS ITPEeI0C-
TaBA€HHE HAIIUCTCKHUM IIPECTYITHUKaM IIpaBa Ha CyAeOHyIo 3ammuTy. B cBoio
odepenb peasusallly IIpaBa Ha CyAeOHYIO 3alIUTy B 3HAYUTEABHOM Mepe CIIO-
COOCTBYEeT peaAm3allud TaKWUX ITPUHIIUIIOB YTOAOBHOTO CYIOIIPOU3BOACTBA KaK
3aKOHHOCTH, PaBHOIIPABHE CTOPOH U COCTSI3aTEABHOCTH CyAeOHOro IIpoliecca.
CBUOETEABCTBOM 3TOMY SIBASIIOTCH IIyOAMKAIIMU B COBETCKOM IIeYaTH TOTO Bpe-
MEHHU, B KOTOPBIX YIIOMHHAIOTCH (paMHUAUU TaKUX alBOKATOB, Kak KaszHauees,
BeaoB, BurBurckuii, Ayrosckoit, Boukun, Hukudopenko, I[lonos, IOaukos,
Kunos, 2KeaezoBckutii [16].

OO0 OoTCyTCTBUHU BCSKOTO JAaBAEHUsS Ha IOJACYAUMBIX U, COOTBETCTBEHHO,
peasnsanuu IIPUHIUIA 3aKOHHOCTU, U HHBIX (PYHAAMEHTAABHBIX MIPHUHITUIIOB
OTEYECTBEHHOI'O CyAOIIPOU3BOACTBA, APKO AEMOHCTPHUPYIOT IIOAPOOHBIE TOKa3a-
HUS HAIIUCTCKUX IPECTYITHUKOB, JaHHbIE UMHU B XO[€ NpPeaBapPUTEABHOI'0 pac-
CAeIOBaHUA U CyneOHOro pazdupareAabcTBa. B moAb3y MaHHBIX JOBOJOB TaKiKe
MOTYT YKa3bIBaTh OOCTOSTEABCTBA, YTO IIPAKTUYECKH BCE IIOACYAUMBbIE H3-3a
PUBEPKEHHOCTHU K HAIIUCTCKOM HAEO0AOTHH OBbIAM YOexKIeHbI B MPaBUABHOCTU
COBEPILIEHHBIX UMH YyJOBUIIHBIX AeIHUH IIPOTHUB YeAOBEYECTBA.

Hamnboaee gpKO CYIITHOCTH HAIIUCTCKOH HIOEOAOTHH, HAIPaAaBAEHHYIO Ha
MacCOBO€ VHHYTOXKEHHE AIOZIeH, MNEeMOHCTPUPYIOT MOKa3aHUs HadaAbHHKA OX-
paHHOU moaunuu U kaHpapMepuu KueBckoili u IloaTaBckoli obaacTed rpym-
neHdopepa (reHepasbckoe 3BaHue B CC) [Nayaa llleepa. OH ITIOBHHEH B OpraHu-
3aruu obraB B KueBe, B Xoae KOTOporo B pabcTBo moraso 142 000 KHEeBASH.
TaksKe OH «IIPOCAABHUACS» B KapaTEAbHBIX aKIUSIX IIPOTUB ITapTHU3aH, HACHUABCT-
BEHHOM U3BSITHH MHPOAYKTOB U BeEIEH; pPyKOBOACTBO MaCCOBBIMH pPacCTpeAaMH,
opraHn3oBaHHbIe UM B Babrem Spy, B pedyapTare KoToporo norudao 75 000 co-
BETCKUX rpaxnaaH. [[puMedaTeabHO, 4YTO B mocaenHeM caoBe [layap Illeep ot-
KPOBEHHO ITIOBE/IaA UCTUHHBIE ITAQHBI HAIIUCTOB: «[MMMAEpP FOBOPHUA, UTO 3/1€Ch,
Ha YKpauHe, Hy3KHO PaCYHUCTUTh MECTO A9 HeMIeB. YKPaWHCKOE HaceAeHUHe
JOAZKHO OBITH UCTpebAeHO» [25].
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Oco0OBbIM ITMHHU3MOM ITPOHH3aHBI MMOKA3aHUSA obep-AedTeHaHTa Omuad Hor-
maTa, KoMaHaupa B3Boa IIOAEBOH KaHAapMEPHUH, yIacTBOBABIIIET0 B paccTpe-
AAX MHUPHBIX Aoflefi B ApTeMOBCKE, KOTOPBIY OOBSICHHA, UTO OTIIPABASA AeTel
Ha TOT CBET IIPaKTUYECKHU U3 «TYMaHHBIX» COOOpaskeHHu: «Beas oHM ocTaBasuCh
0e3 poouTeaeii. He 6bIAO HU OTIIA, HU MATE€PH, U UM TPYAHO OBIAO ObI CyIIECTBO-
BaTh 0e3 poauTeaeii. Ha aToM OCHOBaHUM OHU pacCTpPeAUBaAUCH» [8].

HTorom KHMEBCKOI'0O BOEHHOTO TpHOyHaAa SIBHACH IIPUTOBOP, B pPe3yAbTaTe
KOTOPOT'0 B OTHOLIEHUHN 12 HAIIMCTCKHUX IIPECTYIIHUKOB OBIAO Ha3HAYEHO HaKa-
3aHHE B BUZIE CMEPTHOM Ka3HU depe3 IIOBElIeHHE, a €Ille Tpoe ObIAW IIPUT0BO-
PEHBI K KaTOPKHBIM paboraM Ha cpok otT 15 mo 20 aet [28].

AHanroruuHble cynebHbIE ITPOIECCHI IIPOIIAN B APYTUX roponax CoBETCKO-
ro Coro3a, MocTpafaBUIUX OT 3BEPCKUX MPECTYIAECHHH (PAIINCTCKUX OKKYIIaH-
TOB, KOTOPbIE€ TaKKe IIOAPOOHO OCBEIaANChH B COBETCKOH ITpecce W B IIyOAMKa-
nusax [26].

[TocaeBoeHHBIE ITyOAMKAIINN HATASHO ITOKa3bIBAIOT, YTO OpraHbl COBET-
CKOTO IIpaBOCyaUs CyZeOHbIe IIPOIIeCChl, KOTOPhIe IIOAYINAN HaMeHOBaHHe KaK
«Maable HIOpeHOeprcKue IIPOoIeCcChl», IIPOBEAN C TOYHBIM COOAIO/IEHHEM IIPUHITU-
II0B U HOPM, ycTaHOBA€HHBIX 3akoHOM CCCP ot 16.08.1938 r. «O cymoycTpoi-
crBe CCCP, coro3HBIX U aBTOHOMHBIX pecIlyOAuK». KaroueBoe 3HaueHHe Hpuaa-
BaAOCh IIPUHITUILY 3aKOHHOCTH, 3aKPEIIACHHOMY B CT. 2 JAaHHOI'O 3aKOHOATEAB-
HOT'0 aKTa, B KOTOPOM ObIAO IpemycMoTpeHo, uTo mnpaBocyaue B CCCP umeer
cBoell 3azayeit obecriedeHHe TOYHOI'O U HEYKAOHHOTO MCIIOAHEHUS COBETCKUX 3a-
KOHOB BCEMHM YVYPEXKIECHHUSIMH, OPraHU3alliaMU, JOAXKHOCTHBIMU AHIIAMU U IpazK-
nanamu CCCP [4].

Ocobo caenyeT OoTMETHUTb, HEYKOCHUTEABHOE COOAIOEHUE ITPUHIINIIA 3aKOH-
HOCTU B IIOCA€BOEHHBIH IIepHOJ IIPHOOpPEeA0 HAMOOABIIYI0 aKTyaAbHOCTb. B ycao-
BUIX HEOOBATHOTO YEAOBEUECKOI'0 I['opsI COBETCKOTO Hapo/ia, Koraa He 0CTaAach HU
OHOM CceMbH, KOTOpad He IoTepsira Obl OAM3KOTO UM 4HEAOBEKa, ¥ PYKOBOJCTBA
CCCP cTogaa KoaoccaabHad 3amada BceAuThb HaceAaeHUIo CosBerckoro Coro3a Be-
Py B TOP3KECTBO 3aKOHHOCTH H CIIpaBE€IAMBOCTU. llocaemHume uccAegOBaHULA
yKas3bIBaloT 0 rubeau 25 — 27 MHAAMOHOB COBETCKHUX rpaskaaH B Beaukoit Ore-
4yecTBeHHOH BoiiHe [20].

MHOro4ucAeHHblE YeAOBedYeCKHe ZKEePTBbI IIpollenirielf BOHHBI CIIOCOOCT-
BOBaAU (POPMUPOBAHHUIO Y AIOZIEY KpaliHe! 03A00A€HHOCTH, YCYTyOASIBIIASICS OT-
CYTCTBUEM IIOAHOIIEHHOI'O IHUTAHHUS U KHAbL, paspylIeHHeM MHOT'HUX T'OpOo0B
U CeA U3-3a apTHAAEPUUCKHX OOCTPEAOB U aBHAITMOHHBIX HAAETOB (PAIIHMCTCKOM
apTHAAEPUH U aBHAIIVH, pa3pyllleHueM MHOTUX IIPOMBIIIIAEHHBIX OOBEKTOB, U IPY-
TMMU MHOTOYHCA€HHBIMHU 3JKH3HEHHO 3HAYUMBIMU IIPOOA€MaMHU, KOTOpPhIE OCTPO
CTOSIAM IIOCA€ OKOHYaHUA Beaukoit OTeyecTBEHHON BOMHEI. B CBA3M ¢ HaaM4YueM
OT'POMHOTO KOAHMYECTBA OPYKHUSI, OCTABIIETOCS II0CAE 3aBepleHus 60eBbIX nei-
crBuit, B CoBerckom Coro3e obocTpsirach KpHUMHHaAbHas CHUTyallusi, KoTopas
yCcyTyOasiaachk Ha pOHE 00eCIIeHUBaHUSA YEeAOBEYECKOM KU3HU.

Kak mepenaer OOABIIMHCTBO HUCTOYHHKOB, ¥ OTPOMHOIO KOAMYECTBaA AlO-
el BO3HHUKAO «4yBCTBO HEHABHCTH, XKaxKJa OTMIIEHHUM...» [14].

KoaoccaabHbIe yeroBeUecKUe KePTBBI U IpaHauo3Hble paspyienud B CCCP,
BbI3BaHHbBIE MPOIIEAINe BOWHOM, IPUBOAHUAN K HEOOXOIMMOCTU CTUMYAHPOBA-
HUSI Y COBETCKOTO Hapoja ITOAOXKUTEABHBIX IICUXOAOTHYECKHUX YCTAHOBOK, Ha-
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IIpaBA€HHBIX Ha BOCCTAHOBAEHHE 3KOHOMHKH, T'OPOJOB, IIOCEAKOB, CEA, Pa3py-
IIEHHBIX U IOCTPANaBIINX B pPe3yAbTaTe BapBapCKOro HaIaAeHUd (PAITUCTCKUX
3axXBaTYUKOB.

OnmHUM U3 CyLIECTBEHHBIX (PAKTOPOB, HAIIPaBAE€HHBIX Ha (POPMUPOBAHUE
IIOAOKHUTEABHBIX IICUXOAOTHYECKHUX YCTAHOBOK COBETCKOI'O Hapoja, BCEAUBIIHUX
B AIOZIEH YyBCTBO 3aKOHHOCTH, U B IIEPBYIO O4YE€PEAb CIIPABEAAUBOCTH, CTAAU Cy-
aebHbIe ITPOIeCChl Hall HEMEIIKO-(PaIllMCTCKUMH 3aXBaTdYHKaMU, KOTOPbBIE IIPO-
IIIAY [IPAaKTUYECKH Cpa3y I10CA€ OKOHYaHUd Beankoil OTeyecTBEHHON BOMHBI.

B moaAb3y maHHBIX JOBOJOB TaKXKE€ MOXKHO OTHECTH OOCTOSTEABCTBA, CBU-
JE€TEABCTBYIOIHE 00 OTCYTCTBHH (PAKTOB MaCCOBOIO caMocCyda Haj HaIlUCTaMU
U UX ITIOCOOHUKAaMHU M3 YHUCAA COBETCKHUX TPa’k[aH, COBEPIIUBIINX CTOAb 4yOO-
BUIIHBIE IIPECTYIIACHUA HaJl COBETCKHM HapoAOM. Ternepb MOXKHO KOHCTATHPO-
BaTh, YTO OpraHaM COBETCKOT'O IIPaBOCYANd yAAAOCH NOCTUYDL IIEAHM U 3a/ladH,
ycraHoBaeHHBIE cT. 3 3akoHOoM CCCP ot 16.08.1938 r.: «BCcel CBOEH AeITEABHO-
cThiO cyn BocnuThIBaeT rpaxkaad CCCP B ayxe nmpenaHHOCTH POAVHE U AEAY CO-
MUaAu3Ma, B AyXe TOYHOTO M HEYKAOHHOTO MCIIOAHEHHS COBETCKHX 3aKOHOB, Oe-
PEZKHOTO OTHOIIEHUS K COIIMAAWCTHUYECKOH COOCTBEHHOCTH, AUCIIUIIAWHBI TPY-
[a, YeCTHOTO OTHOIIEHUS K TOCyJapCTBEHHOMY U OOIIIECTBEHHOMY [IOATY, yBa-
KE€HH4 K IIpaBHAaM COIIHAAUCTHYECKOTO OOMIEKUTHUS [4].

HoctuxkeHnue HamboabIile 3pPeKTUBHOCTH (PYHAAMEHTAABHBIX ITPUHITH-
I10B OT€YECTBEHHOTO CYAOIIPON3BOICTBA IPEACTAaBHAOCH BO3MOKHBIM OAaronaps
COBOKYIIHOMY IIPHMEHEHHIO COOTBETCTBYIOIIMX MEP YTOAOBHO-IIPABOBOTO BO3-
[OENCTBHS, KOTOpbIE coaepzkaAauch B YKasze IIpesmamyma BepxoBHoro Coseta
CCCP Ne 39 or 19 ampeasg 1943 roma «O mMepax HakKazaHUsS IOAd HEMEIKO-
pallINCTCKUX 3A0/I1€€B, BUHOBHBIX B yOMHCTBaxX M UCTA3aHUSIX COBETCKOTO Ipa-
KIAHCKOTO HACEAEHHUS W IIA€HHBIX KpacHOapMEMIIEB, AAS HINHOHOB, U3MEHHU-
KOB POJWHBI U3 YHCAA COBETCKUX IpakaaH U OAS UX IIOCOOHUKOB» [6].

JaHHBIM YKa3oM BBOJUAOCH IIPHMEHEHHE BBICIIEN Mepbl yTOAOBHOTO Ha-
Ka3aHHUsd B BHUE CMEPTHOH Ka3HU dYepe3 ITOBEIIeHne, KoTopasi Obiaa 0003HaYeHa
B Ka4eCTBE HCKAIOYUTEABHOH M OblAa IBHO HECBOHMCTBEHHA COBETCKOMY YTOAOB-
HoMy IipaBy. OCHOBaHHEM [Ad IIPUMEHEHUS CTOAb CypPOBOH M IIO30pPHOM BBIC-
el Mepbl YTOAOBHOT'O HaKa3aHUsl BBICTYIIAAM (PAKThI «paclpaBbl U HACHUAUL
Haz 0e33alIUTHBIMH COBETCKHMH TI'paskaaHaMHW U IACHHBIMU KpacHoapmeHia-
MH», COBEPILIEHHbIE B PE3yAbTATE «HEMEIIKUX, UTAABSTHCKUX, PYMBIHCKHX, BEH-
FepPCKUX, (PUHCKHUX (PAITUCTCKUX 3A0[edHUbD. [IprMeHeHHe CMepTHOM Ka3HU
4yepe3 IMOBELIeHUE 0IIyCKAaAOCh B OTHOIIEHUU COBETCKHUX IpaxK[aaH, AeSIHUI KO-
TOPBIX KBAaAU(UIIMPOBAAUCH KaK M3MeHa PoauHe U «IBAFIOTCS CaMbIMU I1030p-
HBIMU U TSIKKUMHU [IPECTYHIAEHUSIMHU, CAMBIMU THYCHBIMHU 3A00ESTHUSIMUY.

OTuM Ke YKa3oM B II. 2 IIpeayCMaTpPHUBAAOCH OoAee «MATKOEe» HaKa3aHHe
B BHJE CCBIAKM Ha KaTOpP3KHbIe paboThkl Ha CPok oT 15 mo 20 aet, KoTopad IpH-
MEHSAACh B OTHOIIIEHUH ITOCOOHUKOB U3 MECTHOI'O HACEACHUsI, YAMYEHHBIX B OKa-
3aHUM CONAEUCTBHUS 3A0ZIESIM B COBEPILEHHM paclpaB UM HACHUAUM Haj IpakKaaH-
CKHM HaCEA€HHEM U IIA€HHBIMH KpacHoapMeHnamu [6].

B kauecTBe OCHOBHOU I1eAM IIPUMEHEHMI BBICIIIEH Mephbl HaKa3aHUS B BH/E
CMEPTHOM Ka3HU dYepe3 IIOBEIIeHHe, KaK 3TO OBIAO 3aKpeIiAeHO B YKaze [Ipe3u-
nuyMma BepxoBHoro Cosera CCCP Ne 39 ot 19 anpeaa 1943 roma, BeICTyHasa
Kapa [6].
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O 4ype3BBIYAHOCTH M HECBOMCTBEHHOMY COBETCKOMY YI'OAOBHOMY IIpaBy
3aKpEINACHHUIO Kapbl B Ka4e€CTBE YIrOAOBHOT'O HaKal3aHHUA CBUAETEABCTBYIOT IIO-
AroxkeHUuda cT. 4 OCHOBHBIX Hadaa yrOAOBHOTO 3akoHozaTeabcTBa Coroza CCCP
u Coro3ubIX PecIiy0AMK, KOTOpBIE ITIOAHOCTBIO MCKAIOYAAW BO3ME3IHNE U Kapy B Ka-
4EeCTBE 3a71a4 YTOAOBHOTO 3aKOHOAATEABCTBA. Llear yroAOBHOTO HakKa3aHUS B BbI-
meyrnoMsaHyThIXx OCHOBHBIX HadasaX yYTOAOBHOTO 3aKOHOJATeAbCTBa ObIAM 000-
3Ha4Y€HbI KaK MEPbI COIIMAABHOHN 3aIlUTHI U 3aKAIOYAAUCH B CAEAYIOIIEM:

a) IpenynpeRAeHNUN ITPECTYIIACHUH; 0) AHIIeHUH OOIeCTBEHHO-OIIaCHbBIX
5A€MEHTOB BO3MOXKHOCTU COBEPIIATH HOBBIE IIPECTYIIA€HHS; B) HCIIPABUTEABHO-
TPYZOBOM BO3IEHUCTBUU Ha OCYKIEHHBIX [1].

AHaAOTHUYHBIE II€AM, KOTOPbIE TAKXK€ HMMEHOBAAHChH MEpaMHU COIIMaABHOM
3aIUThl, HAIIIAU 3aKOHOAAaTeAbHOe 3aKperiaeHue B cT. 9 YK PCHCP 1926 r.:

a) IpeaynpexXaeHHe HOBBIX IIPECTYIAECHHH CO CTOPOHBI AUI], COBEPIIUB-
IIUX UX,

6) Bo3zelicTBHE Ha APYTUX HEYCTOMYMBBIX YA€HOB OOIleCcTBa U

B) IpuCIIocOOA€HHE COBEPIINBIINX IIPECTYIIHbIE MAEeHCTBUS K YCAOBUSM
OOILEKUTHS TOCYIaPCTBa TPYAIIIHUXCS [2].

OTcyTcTByeT YIIOMHHaHHE O Kape B yCT. 6 KpuMHHaABHOTO KoAekca YK-
pauHcKoM CCP (YK YCCP) 1927 r. B kadecTBe lieA€ll yTOAOBHOT'O HaKa3aHUS
3aKpEeIIA€HO CAeayIolllee: IIpeaylpekAeHre HOBBIX IIPECTYIIACHUH, IIPHCIIOCO0-
A€HUE HapyIINTEeAsd K YCAOBHSAM OOLIEXKUTHL, AUIIEHHE IIPECTYIIHUKA BO3MOXK-
HOCTHU COBepIllaTh HOBbIE IIpecTynaeHusd [3].

BBenenue Ykazowm [Ipesunaumyma BepxoBHoro CoBera CCCP ot 19 ampeaa
1943 r. BeICIIEN MepPBI HAKa3aHUd B BUE CMEPTHOM Ka3HU 4depe3 IOBEIIEHHE
U KaTOP3KHBIX paboT [6], Kak KpaiiHe NCKAIOYUTEABHOH, 110 CYyTH, CIIOCOOCTBOBA-
A0 POPMHUPOBAHUIO OJHOT'O U3 COBPEMEHHBIX aCIIEKTOB TAKOH II€AW HaKa3aHWHd,
KaK BOCCTAHOBAEHHE COILIMAABHOM CIIPaBE€IAHBOCTH. B cCOBpeMEHHOU TpaKTOBKE
OlHA M3 CTOPOH IIEA€H HakKa3aHHUd, HallpaBA€HHAasd Ha BOCCTAHOBAEHHE COIU-
aABHOH CIIpaBEeOAMBOCTH, [OAYKHA «CIIOCOOCTBOBATH BOCIIPUATHIO B OOIIECTBEH-
HOM CO3HaHHUU HaKa3zaHUd KaK CIIPaBEIANBOIO, CIIOCOOHOTO yIOBAETBOPUTH 00-
LIIECTBEHHOE BO3MYVIIIEHHE, BbI3BAHHOE IIPECTYIIACHHUEM» [27, c. 193-194].

B coBpeMe€HHOM yroAOBHOM IIpaBe, II€Ab YTOAOBHOI'O HaKa3aHWd, 3aKAIO-
Jarolasics B BOCCTAHOBACHHH COLIMAABHOM CIIPaBEIAMBOCTH, HallpaBA€HHAs Ha
VIOBAETBOPEHNE OOIIEeCTBEHHOI'0O BO3MYIIIEHUS, 3aKOHOOATEABHO BBICTYIIHAA
«MOAEPHU3UPOBaHHOM» Kapol [12], koTopas comepxkasachk B cT. 20 YK PCHCP
1960 r. [5].

[IpruMeHeHNE CTOABL HCKAIOYHTEABHOM MEpbl YTOAOBHOI'O HaKa3aHWUS B BUIE
Ka3HU 4epe3 IOBeIlleHHe, KOTopas UCTOPUYECKH CAOXKHAAChH, KaK HanboAee YHU3U-
TeAbHas (popMa Ka3HU, OOBICHSETCS CTPEMAEHHEM BBICIIETO PYKOBOICTBA COBET-
CKOT'0 T'OCyZapCcTBa IIOCA€BOEHHOM ITIOPhbI CHU3UTH arpeCcCHI0 U 03A00A€HHOCTH Ha-
CeAeHUSs, BbI3BAHHOTO YY[OBUIIHBIMH 3BEPCTBAMH HEMEIIKO-(PAITUCTCKUX OKKY-
IAHTOB U UX MOCOOHMKOB. OHO TaK:Ke HallpaBAEHO Ha MCKAIOYEHUE CAYYaeB CaMo-
cyZla, Koraa IO «TOpS4yIo» PyKy HapOAHOTO MCTHUTEAS MOT IIOIIacTb HU B UEM HE
IIOBUHHBIH 4YeaoBeK. [lomoOGHOro poma akThl HEODOCHOBAHHOIO CAMOCYZa MOTAU
IIOPOAUTEH OTBETHBIE IIPOTUBOIIPABHBIE AeHCTBUSA Y OAM3KUX OOMIIHKA.

K mauboaee sspkuM mpuMepam IIpUMeHeHUs (PyHIaMEeHTAABHBIX ITPUHITHUIIOB
OTE€YECTBEHHOI'O CyIOIIPOM3BOACTBA U BBIIIEOIINCAHHBIX MEP YTOAOBHO-IIPABOBOIO
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BO3/IECTBUSA MOXKHO OTHECTH O4YepPeaHOM MaAblii «HIOPEHOEPIrCKuil» ITPOIIEeCC,
IIPOIIEAIIINI B IIOCAEBOEHHOM /AEHHHIpa/e Hal HeMEIKO-(PalllUCTCKUMH OKKY-
HaHTaMH, B pe3yAbTaTe KOToporo 5 aHBapd 1946 r. cMepTHYIO Ka3Hb 4€pe3 I10-
BEIIIEHHE IIPUMEHHAN B OTHOILIEHUH BOCBMEPBIX HAIKCTOB, 4 TPOUX IIPUTOBOPHU-
AV K IAUTEABHBIM CPOKaM AHWIIIEHUsS CBOOOAbI, BKAIOYAsl KaTOP3KHBbIE paboThl, 3a
MaccoBble youricTBa B [IcKoBcko# obaactu. OquH U3 O4YEeBUALEB JaHHOTO COOBI-
THUS TaK OIIHCAaA CBOHM OLIYIIIEeHUs: «Oblaa MpadHasd TropbKas yIO0BAETBOPEH-
HOCTBb — YTO XOTbhb 3THUX IIOBecHAN» [18].

Ha mepBbIli B3rasga BO3HUKAET 3aKOHOMEPHBIM BOIIPOC: IIOYEMY HAIIUCT-
CKHMX IIPECTYIIHHUKOB CYAHWAHM W IIPUMEHHUAHU K HHUM BeCbMa CypOBBI€, HCKAIOYHU-
TeABbHBbIE€ BHbl HaKa3aHUM B /AeHUHTpane, a He B [ICKoBe, IZie OHU TBOPHUAHU 4y-
JOBUIIHBIE IIPECTYIIACHUL?

Bribop Mecra cymeOGHOrO mporiecca U Ka3HHU He ObIA caydadiHbIM. [IpuHU-
MaAOCh BO BHUMAaHHE, 4YTO KUTEANU AC€HUHIpaja B HAUBBICILEH CTEIIEHU OLIyTH-
AU BCe y2Kachl ITpoiennieii BoMHbl. B Tedyenne 900 nHEM U HOYEH A€HUHIPAAIIBI
IIOABEPraAlCh MAaCCHUPOBAHHBIM aTakaM (PallUCTCKON apTHAAECPHH U aBHUAIUHU,
OOABIIIMHCTBO KHUTeAeH I'. AeHUHI'paza IIOTHOAN OT I'OAOZA M XOAOA, TTIOCKOABKY
6AOKaza ropoza He II03BOAIAA CHaOXKaTh IIPOAYKTaMH ITUTAHUSA ee KuTesel
[13]. BeImreonrcanHble OIIyHIEHUS OYe€BH/IIA UCIIOAHEHHUS IIPUTOBOpPa BOEHHOTO
TpuOyHasa B I'. AeHHHTpasle B IIOAHOU Mepe OTpazkaloT NOCTHUKeHHe Iieaeil co-
BETCKMMH OpraHaMM BAACTH, HAIIPAaBA€HHBIX Ha BOCCTAHOBAEHHE 3aKOHHOCTHU
U [IpaBoOIIOpSaKa.

O poctuxkenun pykoBoacTBoM CCCP ykas3aHHBIX LleA€M U 3a1ad TaKIKe
HarAsHO CBHIETEABCTBYIOT BOCIIOMHHAHHUS H3BECTHOI'O OTEYECTBEHHOI'O KOM-
no3utopa Baagumupa SkoBaeBuua lllanHCKOro, KOTOPBIM OblA OYEBUAIIEM HC-
IIOAHEHHd BBICIIIEH Mepbl HaKa3aHHS B BHE IIOBELICHUd B OTHOILIEHHHU BbIIIE-
YIIOMSHYTBIX 12 HallXICTCKUX IPECTYIIHUKOB B COOTBETCTBHM C IIPUTroBOopoM Ku-
€BCKOI'0 BOEHHOro TpubyHasa. Byaymniemy 3HaMeHHUTOMY KOMIIO3UTOPY, Halld-
caBIlIeMy MY3BIKY OAS MYyABT(PUABMOB ITpo HYeOyparnky u Kpokoamaa 'eHy, B 3TOT
MOMEHT OBIAO ABaAIATh A€T. «HeMIleB BbIBEAN Ha ITIOMOCT, IIOCTPOHAHN Y BHCEAUIIE],
HaAKWHYAU Ha I1eu IeTAU. Korja oHM B KOHBYABCHSIX 3a00ATAAUCH Ha BEpPEBKax,
TOAIIA Hadasa allAoqupoBaTh...» [19].

PaccmarpuBag reorpadmuio IIOCA€BOEHHBIX CyAeOHBIX IIPOIIECCOB M IIyD-
AUYHOE HCIIOAHEHHE BBIHECEHHBIX ITPUT'OBOPOB HaJ HAIIUCTAaMM, MOXKHO KOHCTAa-
TUPOBAaTh, YTO OHU OBIAM IIPOBENEHBI B ropoJax, XKUTEAU KOTOPBIX IIOCTPalaAu
OT UX 3BEPCTB, UTO B OIIPENEACHHON CTEIIEHM CIIOCOOCTBOBAAO IOCTHIKEHUIO B CO-
BPEMEHHOM €€ IIOHMMaHHHU OMHOI'0 M3 ACIIEKTOB II€AHM YIOAOBHOI'O HaKa3aHWUM,
HallpaBA€HHOTO Ha BOCCTAHOBAEHHE COLIMAABHOM CIIPABEIANBOCTH.

PestoMupysa H3A02KEHHOE, MOXKHO OTMETHUTB, YTO COBETCKHM OpraHam ro-
CYZapCTBEHHON BAACTH IIOCA€ OKOHYaHUA Beamkod OTe4yeCTBEHHON BOWHEI,
baaromaps peasusallivi TPAAUIIMOHHBIX (PYHAAMEHTAABHBIX IIPHUHIIUIIOB OTe4e-
CTBEHHOI'O CYAOIIPOM3BOJACTBA M MCKAIOYUTEABHBIX MEP YTOAOBHO-IIPaBOBOIO
BO3IEUCTBUA yOAAOCh B IIOAHOM M€pe BBIIIOAHHUTB 3a[la4dM II0 YyCTAHOBACHHIO 3a-
KOHHOCTH U IIPaBOIIOPAAKA B CTPAHE B [IOCAEBOEHHBIN IIE€PHOL.

B moap3y maHHBIX [OBOMOB CBUIAETEABCTBYIOT TaK¥Ke OOCTOSTEABCTBA,
yKa3bIBaloIlle Ha OTCYTCTBHE (PpaKTOB MacCOBOr0O caMocyaa Hal (PalluCcTCKUMU
3axXBaTYUKaMU U UX [IOCOOHUKaMHU.
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Takske caenyeT NPHUHATH BO BHHMAaHHE, YTO HEYKOCHHUTEABHOE CO0AIOMe-
HUEe MIPHUHIIUIIOB YTOAOBHOTI'O CYZOIIPOM3BOACTBA B XOOE PACCMOTPEHUS U pas-
pEelIeHNs YTOAOBHBIX €A B OTHOLIEHUHM HAIIUCTCKUX ITPECTYITHUKOB, 32aA0XKUAU
HE TOABKO IIPOYHBIH (PyHAAMEHT COBPEMEHHOI'O YTOAOBHOTIO ITpoOllecca, HO B 3Ha-
YUTEABHOU Mepe CIIOCOOCTBOBaAU CTAHOBAEHUIO MHCTUTYTa YTOAOBHOIO Hakasa-
HUSI, HAIIPABA€HHOI'O Ha JIOCTHXKEHHE II€AM BOCCTAHOBAEHUS COIIMAABHOM CIIpa-
BEIAUBOCTH.

OnbIT IIpoBeAeHUd CYAeOHBIX IIPOILIECCOB B IIOCA€BOEHHBIM Iepuond Haf
HaIIMCTCKUMH IIPECTYIIHUKAMU B Hallled cTpaHe MOKET IIPEACTaBASITh IIEHHOCTD
Al COBPEMEHHOU CcyneOHOM CHCTEMBI, IIOCKOABKY IIPH HAAWYWH 3aKOHHBIX OC-
HOBaHUH, NIPEeLyCMOTPEHHBIX ITPOLIECCYaABHBIM 3aKOHOOATEABCTBOM, CyAbl MO-
TyT IOABEPTraTh LIUPOKOM Oraacke CyneOHble IPOIECCHI, ITPEACTABASIONINE II0-
BBIIIIEHHYIO OOIIIeCTBEHHYIO 3HAYHUMOCTb.

Maable «HIOpHOEPrCcKHe» ITPOIlecChl, KOTOPbIE CTaAM IIPOXOAUTH ITOCAE IIPU-
HaTua Ykasa BepxoBaoro Cosera CCCP ot 19 amnpeaa 1943 r. Ne 39 [6] u B riocae-
BOEHHBIE TOJbI, IIPUOOPEAN OCOOYI0 aKTyaABbHOCTH B CBETE IIOCAE€IHHUX COOBITHH,
IIPOUCXOMANINX B CBA3M C IIPOBEAEHHEM CIIEIITMAABHOM BOEHHOH omepalyii, Ha-
yaBIelica 24 gpeBpans 2022 r., Ha TEPPUTOPUHN YKpPaAUHBI.

Bricoka BEpOATHOCTb TOTO, YTO B XOA€ IIPOBENEHUH CIIEIIMaAbHON BOEH-
HOH oIlepalllil MOTAU OBITH 3a/lep3KaHbl KOMaHAUPHI U OOHIEl TAKUX HaIlMOHA-
AUCTUYECKUX MoApasaeAeHUN YKpauHbl Kak «A30B», <Aligap» U Ap., KOTOpPbIE CO-
BEpILIaAM MacCOBble yOMMCTBa MUPHBIX I'paxKaaH Ha Teppuropuu [loHbaccKoi
u AyraHcKol¥l HaponHbIX pecrnybauk. [lo manHoMy (pakTy MaccoBoro youiicra
rpask[aH JaHHBIX pecyOAuKu CaencTBeHHBIH KomuteT Poccun Bo30yaua yro-
AoBHBIE nieaa 1o ct. 357 YK P® (renouup) [21].

[IpaBOBBIMH OCHOBaMM OAS 3TOTO SBASETCH AEHCTBYIOIEE IIPOLIECCYAAb-
HOe 3aKOHOIAaTeAbCTBO, I/le IIPEAYCMOTPEHO, YTO pa3dbupaTeAbCTBO IEeA BO BCEX
Cyllax OTKPBITOE, a TakxKe denepasbHbIN 3aKOH oT 22 nekadps 2008 r. No 262-93
«O6 obecrieueHNH A0CTyIIa K MH(OPMAIUH 0 AeITEeABHOCTH CyZI0B B Poccuiickoit
deneparun» [8].

CoOTBETCTBYIOIINE Pa3bsICHEHUS O pPeaAu3alluy INPUHIUIIA TAACHOCTH CO-
nepskarcs B 11. 9 [TocranoBaenusa I[Iaenyma BepxoBHoro Cyna PD ot 22 nekabps
2009 r. Ne 28 «O mpuUMEHEHHH CyJaMH HOPM YTOAOBHO-IIPOLIECCYAABHOTO 3aKO-
HOZIATEABCTBA, PETYAHPYIOIIUX IIOATOTOBKY YTOAOBHOIO ZeAa K cyaebHoMy pas-
6upareabcTBY» [9]. K MHBIM Mepam IO IIOATOTOBKE CynebHOTO 3acenaHusd, IIPU-
HHUMaeMbIM CyAbed B cOOTBeTCTBHH cO cT. 232 YIIK P®, orHOocuTCa pelneHHe
BOIIPOCOB, CBSI3aHHBIX C IIPUCYTCTBHUEM B 3aA€ CyAeOHOTO 3acemaHUd IIpeacTa-
BUTeAeH CPeNCTB MacCoBOM MHpopmaluu [7].

JAg TIOAHOIIEHHOH peasn3allii KOHCTUTYLIMOHHOTO IIPHHIIHIIA TAAQCHOCTHU
IIpeasaraeTcsd BHECTH COOTBETCTBYIOIME AOIIOAHEHHd B II. 1 [locraHOoBA€HUHd
[Taenyma BepxoBHoro Cyma P® ot 19 nexkabpsa 2017 r. Ne 51 «O mpakTuke IIpu-
MEHEHUsI 3aKOHOOATEABCTBA IPU PACCMOTPEHHH YTOAOBHBIX €A B Cyde IepBOH
MHCTAHIINH (00U MOPSI0K CYAOIIPON3BOACTBA)» [11], B KOTOPOM COOEePKAAUCH
ObI pazbsICHEHUS OTHOCUTEABHO IIPUMEHEHHS OHAAWH-TPaHCASINN B MHQOpMa-
IIMOHHO-TEA€KOMMYHUKAIIUOHHBIX CEeTIX, BKAIo4Yad MHTepHeT, U B CpeacTBax
MacCoBOM HMH(popMaIli, B TOM YHCAE, HA TEACBUAEHUH, CyAeOHBIX ITPOIECCOB,
CBSI3aHHBIX C IIOCATaTEeAbCTBOM Ha Hauboaee IIeHHbIEe COIlMaAbHbIE Oaara (XKHU3Hb
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U 3[J0POBBE T'PazkaaH, o0mIIecTBeHHass 6€30ImacHOCTh U IIp.). B wacTHOCTH, K Ta-
KUM MPECTYIACHUSIM MOKHO OTHECTH COBEPIIIEHHE MaCCOBBIX YOUHCTB U TEPPO-
PUCTHYECKUX aKTOB, KOPPYIIIIMOHHBIX ITPECTYIIACHUN, ITPUYUHHUBIINUX 3HAYU-
TEeABHBIH yI1Iep0 OOIIEeCTBY U TrOCyaapCTBY.

[ITupokoe mpuUMeHEeHHE HMPUHIUIIA TAACHOCTH 0 JAaHHBIM KaTErOpHUsSM yTo-
AOBHBIX JIeA TIPUBEZIET HE TOABKO K PEaAr3alliU TaKUuX (PyHAAMEHTAABHBIX TPHUH-
ITUIIOB POCCHUUCKOT0 CyZOITPOHU3BOACTBA, KAaK COCTS3aTEABHOCTh U PaBHOIIpaBHE
CTOPOH, HO U B 3HAYUTEABHOU CTEIleHU OyIeT COMEeHCTBOBATH AOCTUIKEHUIO OC-
HOBHOU 3aa4l YTOAOBHOT'O 3aKOHOZATEABCTBA, HAIIPABAECHHOI'O Ha MPEeayIpesK-
JeHUEe IPECTYIACHHH U JOCTUKEHUIO OOIeH HpeayrpeauTeAbHON 1IeAN HaKa3a-
HUS, IIPEAYCMOTPEHHOMN YTOAOBHBIM 3aKOHOAATEABCTBOM.

Kpome Toro, cymeOHBIEe IIpollecChl Hall HAIIUCTCKUMH MIPEeCTYIHUKaAMU
HUMEAH 0COo00e MOPaABHO-IIOAUTHYECKOE 3HA4YeHHEe, CIIOCOOCTBOBAAHM IIOBBIIIIE-
Huio aBroputrera CCCP Ha MexXayHapoOHOM apeHe, B 3HA4YUTEABHOU Mepe aa-
AU UMIIYABC MEKIyHapOoaAHOMY BOEHHOMY TpuUOyHaAy B r. HropHbGepre, KoTopbli
rpoireA ¢ 30 ceHTaOpst 110 1 oKTAOpsa 1946 T., HIOCKOABKY OH COCTOSIACS ITO33Ke
cynebHbIX mporieccoB, npomreminmux B CoBerckom Coro3e. OpraHbl COBETCKOH
FOCTUIINHU, UCIIOAB3YsI COOCTBEHHBIH YHUKAABHBIN OIIBIT B OCYLIECTBAECHUU ITpa-
BOCYAUd HaJ HAIUCTCKUMU ITPECTYIIHUKAMHU, IIPUHSB ydacTHe Ha MeXIyHa-
ponHoM Hropenbeprckom TpuOyHase, KOTOPBIM, KCTaTH, SABUACH OIHUM U3
IEePBBIX MEXAYHAPOMAHBIX CYyAeOHBIX IPOIIECCOB, BHECAU CYILECTBEHHBIM BKAA
B CTAHOBAE€HUE OCHOBHBIX MHCTHUTYTOB MeXXAyHapomHoro mnpaBa. K ocoboit 3a-
cayre Coerckoro Coro3a, Ipexkae BCEro, CAEAyeT OTHECTU TOT (PaKT, UTO CO-
BETCKHUE OpraHbl MpaBOCyAUs HE OIPaHUYHANUCH OCYKAEHHEM IIPECTYIITHBIX
OesTHUM M HaKa3aHWeM HAIIUCTCKHUX IPECTYIHUKOB, a IPOAEeMOHCTPUPOBAAU
0ecueAOBEYHOCTh HAIIUCTKON HUOEO0AOTHH, KOTOpasl IIPOIIOBEI0BAaAA ITPEBOCXOI-
CTBO OOHOM pachkl HaJ APYTUMHU, U Oblra HaAIpaBA€HA HA YHUYTOXKEHHE IIEABIX
HapOoI0B.

B koHeyHOM cueTe, AeHICTBHUS OpPraHOB COBETCKOM IOCTUIIMU II0 OpraHu3a-
WU ¥ OPOBEOEHUIO CyAeOHBIX MPOIIECCOB HAJ HAIMCTCKHUMH ITPECTyITHUKAMU
U OCyXKJE€HHE UX HOEOAOTHU, HAIlpPaBA€HHOM IIPOTHUB 4YE€AOBEUYECTBA, BHECAU
CYLIECTBEHHBIN BKAAJl B YKPEIAEHHE MHUpPa U IIO03BOAMAN Ha MHOTHE OECATHAE-
THUS 3aA0KHUTH (PYHOAMEHT MUPHOT'O COCYIIECTBOBAaHUA MEXKAy rocyaapcTBa-
MH, UCKAIOYUB TEM CaMbIM BO3MOXKHOCTH BO3HUKHOBEHHUS KPYITHOMAaCIITAO-
HBbIX BOUH.
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Application of the principles of criminal justice
as an effective means to achieve the goals
of punishment (on the example of the post-war era
of the Soviet Union)

Marat F. Gareev *

Annotation. The article examines the history of the development of the funda-
mental principles of domestic legal proceedings on the example of post-war trials of
Nazi criminals. The above-mentioned trials have received in history the name of the
small "Nuremberg" trials. Particular attention is paid to the principles of legality, pub-
licity, publicity and justice. The combination of measures of criminal law, consisting in
the use of capital punishment by hanging and hard labor, made it possible, after the
end of World War II, to form a positive moral and psychological climate in the Soviet
Union and avoid mass cases of lynching of Nazi criminals.

The relevance of the study is due to the crimes committed by the commanders
and fighters of the nationalist formations of Ukraine on the territory of the Donetsk
and Lugansk People's Republics at the present stage. Due to the special social severity
of a number of crimes against people's lives, terrorist and corruption crimes, as well as
other criminal acts that encroach on the most valuable benefits, it is proposed to in-
troduce appropriate clarifications on the application of the fundamental principles of
Russian legal proceedings in the Resolution of the Plenum of the Supreme Court of the
Russian Federation.

Keywords: Great Patriotic War, trials, small Nuremberg trials, fundamental
principles of legal proceedings, legality, openness, publicity, justice, mass extermina-
tion of people, Nazi criminals, criminal law impact, capital punishment, hanging, hard
labor, genocide.

One of the fundamental principles of Russian legal proceedings is
openness, publicity, competitiveness. As follows from the explanations of the
Decree of the Plenum of the Supreme Court of the Russian Federation of De-
cember 13, 2012 No. 35 “On the openness and transparency of legal pro-
ceedings and on access to information about the activities of the courts”,
openness and publicity of legal proceedings, timely, qualified, objective in-
forming the public about the activities of general courts jurisdictions contri-
bute to raising the level of legal awareness of the judiciary and legal proceed-
ings, are a guarantee of a fair trial, and also provide public control over the
functioning of the judiciary. An open trial, as pointed out by the country's
highest judicial body, is one of the means of maintaining public confidence
in the court [10].

Turning to the issues of strict observance of the fundamental principles
of Russian legal proceedings, today many do not take into account the history
of their formation and development. The lack of due attention to the historical
aspects of the formation of the fundamental principles of domestic legal pro-
ceedings may be due to the formed political clichés that take place in modern
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legal and historical science and one-sided coverage of certain historical events
that took place in the history of the domestic state and law.

As a positive historical example that contributes to the formation of the
fundamental principles of modern legal proceedings, we can serve as the trials
that took place immediately after the end of the Great Patriotic War against Na-
zi criminals who committed massacres of millions of Soviet citizens. In the his-
tory of domestic and world jurisprudence, such trials are called "small Nurem-
berg trials" [22].

One of the brightest trials is the consideration by the military tribunal of
the Kyiv military district, which took place from January 17 to 28 in 1946 in
the Kiev House of Red Army Officers, of the criminal case against Nazi crimi-
nals found guilty of the mass death of hundreds of thousands of Soviet citizens
during the years of occupation in the territory Ukrainian SSR. 15 people ap-
peared before the court, who during the Second World War, as part of the
German army and collaborationist formations of the occupation regime on the
temporarily occupied Ukrainian land, committed unheard-of monstrous crimes
against Soviet citizens [17].

Among the defendants were high-ranking Nazis of fascist Germany:
Scheer Paul — police lieutenant general, former head of the security police and
gendarmerie of the Kyiv and Poltava regions; Burkhardt Karl — Police Lieute-
nant General, former commandant of the rear of the 6th Army in the Stalin
(now Donetsk) and Dnepropetrovsk regions; Von-Chammer und Osten Eckardt
Hans — Major General, former commander of the 213th security division operat-
ing in the Poltava region of the Ukrainian SSR, and later — commandant of the
main field commandant's office No. 392; Heinisch Georg — Ober-Sturmfiihrer of
the SS, former gebitskommissar (district commissar) of the Melitopol district,
etc. [15, 23].

A distinctive feature of this trial was that it took place in conditions of
openness and publicity. The wide application of the principle of publicity of the
Kyiv trial is also evidenced by the fact that it was covered in detail and widely
in the Soviet mass media of that time [24]. Both the participants in the trial
and those present could be convinced of the observance of the key principles of
legal proceedings. The objectivity of the preliminary and judicial investigation,
the irrefutability of the evidence that fully establishes the guilt of the defen-
dants, the legality and validity of the verdict passed against the fascist mon-
sters are indicated by the materials of the criminal case, which were widely
covered in the media of that time.

During this trial, all evidence was examined and evaluated, including the
testimony of witnesses and victims, expert opinions, other evidence available to
the aforementioned military tribunal and the Extraordinary State Commission
for the Establishment and Investigation of the Atrocities of the Nazi Invaders
and Their Accomplices and the Caused they damage citizens, collective farms,
public organizations, state enterprises and institutions of the USSR (ChGK),
established in November 1942. This commission actually performed the role of
a body of preliminary investigation.

The special advantages of this trial are the provision of Nazi criminals
with the right to judicial protection. In turn, the realization of the right to judi-
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cial protection to a large extent contributes to the implementation of such prin-
ciples of criminal proceedings as legality, equality of the parties and competitive-
ness of the trial. Evidence of this are publications in the Soviet press of that time,
which mention the names of such lawyers as Kaznacheev, Belov, Vitvitsky, Lu-
govskoy, Bonkin, Nikiforenko, Popov, Yudikov, Zhilov, Zhelezovsky [16].

The absence of any pressure on the defendants and, accordingly, the im-
plementation of the principle of legality, and other fundamental principles of
domestic legal proceedings, are vividly demonstrated by the detailed testimony
of Nazi criminals given by them during the preliminary investigation and trial.
In favor of these arguments, the circumstances may also indicate that almost
all the defendants, because of their adherence to Nazi ideology, were convinced
of the correctness of the monstrous acts committed by them against humanity.

Most clearly, the essence of Nazi ideology, aimed at the mass destruction
of people, is demonstrated by the testimony of the head of the security police
and gendarmerie of the Kyiv and Poltava regions, group-penfuehrer (general
rank in the SS) Paul Scheer. He is guilty of organizing round-ups in Kyiv, dur-
ing which 142,000 Kyivans fell into slavery. He also "became famous" in puni-
tive actions against partisans, the forcible seizure of food and things; leader-
ship of the mass executions organized by him in Babi Yar, as a result of which
75,000 Soviet citizens died. It is noteworthy that in the last word, Paul Scheer
frankly told the true plans of the Nazis: “Himmler said that here, in Ukraine,
we need to clear a place for the Germans. The Ukrainian population must be
exterminated” [25].

Special cynicism pervaded the testimony of Lieutenant Emil Iogshat, the
commander of a field gendarmerie platoon who participated in the executions
of civilians in Artemovsk, who explained that he sent children to the next world
practically out of “humane” considerations: “After all, they were left without
parents. There was no father or mother, and it would be difficult for them to
exist without parents. On this basis, they were shot” [8].

The result of the Kyiv military tribunal was a verdict, as a result of which
12 Nazi criminals were sentenced to death by hanging, and three more were
sentenced to hard labor for a term of 15 to 20 years [28].

Similar trials took place in other cities of the Soviet Union that suffered
from the brutal crimes of the fascist invaders, which were also covered in detail
in the Soviet press and in publications [26].

Post-war publications clearly show that the Soviet justice authorities
conducted the trials, which were called the “small Nuremberg trials”, in strict
observance of the principles and norms established by the USSR Law of August
16, 1938 “On the judiciary of the USSR, union and autonomous republics. Key
importance was attached to the principle of legality, enshrined in Art. 2 of this
legislative act, which stipulated that justice in the USSR has as its task to en-
sure the exact and steady implementation of Soviet laws by all institutions, or-
ganizations, officials and citizens of the USSR [4].

It should be especially noted that strict observance of the principle of le-
gality in the post-war period has acquired the greatest relevance. In the condi-
tions of the immense human grief of the Soviet people, when there was not
a single family left that would not have lost a person close to them, the leader-
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ship of the USSR had a colossal task to instill in the population of the Soviet
Union faith in the triumph of law and justice. Recent studies indicate the death
of 25-27 million Soviet citizens in the Great Patriotic War [20].

Numerous human casualties of the last war contributed to the formation
of extreme anger among people, aggravated by the lack of adequate food and
housing, the destruction of many cities and villages due to artillery shelling
and air raids of fascist artillery and aviation, the destruction of many industrial
facilities, and numerous other vital problems which stood sharply after the end
of the Great Patriotic War. Due to the presence of a huge amount of weapons
left after the end of hostilities, the criminal situation in the Soviet Union was
exacerbated; this was aggravated against the backdrop of the depreciation of
human life.

According to most sources, a huge number of people had a "feeling of ha-
tred, a thirst for revenge ..." [14].

The colossal loss of life and tremendous destruction in the USSR caused
by the last war led to the need to stimulate positive psychological attitudes
among the Soviet people aimed at restoring the economy, cities, towns, villages,
destroyed and affected as a result of the barbaric attack of the fascist invaders.

One of the significant factors aimed at shaping the positive psychological
attitudes of the Soviet people, which instilled in people a sense of legality, and
above all justice, was the trials of the Nazi invaders, which took place almost
immediately after the end of the Great Patriotic War.

In favor of these arguments, one can also attribute the circumstances that
testify to the absence of facts of mass lynching of the Nazis and their accomplic-
es from among the Soviet citizens who committed such monstrous crimes
against the Soviet people. Now we can state that the Soviet justice authorities
managed to achieve the goals and objectives established by Art. 3 By the Law of
the USSR of August 16, 1938: “With all its activities, the court educates the citi-
zens of the USSR in the spirit of devotion to the homeland and the cause of so-
cialism, in the spirit of precise and unswerving implementation of Soviet laws,
careful attitude to socialist property, labor discipline, honest attitude to the state
and public duty, respect for the rules of the socialist community” [4].

Achieving the greatest efficiency of the fundamental principles of domestic
legal proceedings was made possible thanks to the cumulative application of ap-
propriate measures of criminal law, which were contained in the Decree of the
Presidium of the Supreme Soviet of the USSR No. murders and tortures of the
Soviet civilian population and captured Red Army soldiers, for spies, traitors to
the motherland from among Soviet citizens and for their accomplices” [6].

This Decree introduced the use of capital punishment in the form of the
death penalty by hanging, which was designated as exceptional and was clearly
unusual for Soviet criminal law. The basis for the application of such a harsh
and shameful capital punishment was the facts of "reprisals and violence
against defenseless Soviet citizens and captured Red Army soldiers" committed
as a result of "German, Italian, Romanian, Hungarian, Finnish fascist atroci-
ties." The use of the death penalty by hanging was allowed in relation to Soviet
citizens, whose acts were qualified as treason and "are the most shameful and
grave crimes, the most heinous atrocities."
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The same Decree in paragraph 2 provided for a “softer” punishment in
the form of a reference to hard labor for a period of 15 to 20 years, which was
applied to accomplices from the local population who were convicted of assist-
ing villains in committing massacres and violence over the civilian population
and captured Red Army soldiers [6].

As the main goal of applying capital punishment in the form of the death
penalty by hanging, as it was enshrined in the Decree of the Presidium of the Su-
preme Soviet of the USSR No. 39 of April 19, 1943, there was a punishment [6].

The provisions of Art. 4 Basic principles of the criminal legislation of the
Union of the USSR and the Union Republics, which completely excluded retri-
bution and punishment as tasks of criminal law. The objectives of criminal pu-
nishment in the above Fundamental Principles of Criminal Law were designat-
ed as measures of social protection and were as follows:

a) crime prevention; b) depriving socially dangerous elements of the op-
portunity to commit new crimes; c) corrective labor impact on convicts [1].

Similar goals, which were also called social protection measures, found
legislative consolidation in Art. 9 of the Criminal Code of the RSFSR 1926:

a) prevention of new crimes by the persons who committed them,

b) impact on other unstable members of society and

c) the adaptation of those who have committed criminal acts to the con-
ditions of the hostel of the state of workers [2].

There is no mention of punishment in the mouth. 6 of the Criminal Code
of the Ukrainian SSR (CC of the Ukrainian SSR) of 1927. The following are
fixed as the goals of criminal punishment: prevention of new crimes, adapta-
tion of the offender to the conditions of the hostel, deprivation of the criminal of
the opportunity to commit new crimes [3].

The introduction by the Decree of the Presidium of the Supreme Soviet of
the USSR of April 19, 1943, of capital punishment in the form of the death pe-
nalty by hanging and hard labor [6], as extremely exceptional, in fact, contri-
buted to the formation of one of the modern aspects of such a goal of punish-
ment as the restoration of social justice. In the modern interpretation, one of
the sides of the goals of punishment, aimed at restoring social justice, should
“contribute to the perception in the public mind of punishment as fair, capable
of satisfying public indignation caused by the crime” [27, p. 193-194].

In modern criminal law, the goal of criminal punishment, which is to re-
store social justice, aimed at satisfying public indignation, has acted as a “moder-
nized” punishment [12], which was contained in Art. 20 of the Criminal Code of
the RSFSR of 1960 [5].

The use of such an exceptional measure of criminal punishment in the
form of hanging, which has historically developed as the most humiliating
form of execution, is explained by the desire of the top leadership of the Soviet
state of the post-war period to reduce the aggression and anger of the popula-
tion caused by the monstrous atrocities of the Nazi invaders and their accom-
plices. It is also aimed at excluding cases of lynching, when an innocent per-
son could fall under the "hot" hand of the people's avenger. Such acts of un-
reasonable lynching could give rise to retaliatory illegal actions among rela-
tives of the offender.
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The most striking examples of the application of the fundamental prin-
ciples of domestic legal proceedings and the above-described measures of crim-
inal law include another small "Nuremberg" trial, which took place in post-war
Leningrad over the Nazi occupiers, as a result of which on January 5, 1946,
the death penalty was applied by hanging. against eight Nazis, and three were
sentenced to long terms of imprisonment, including hard labor, for massacres
in the Pskov region. One of the eyewitnesses of this event described his feelings
as follows: “there was a gloomy bitter satisfaction — that at least these were
hanged” [18].

At first glance, a logical question arises: why were Nazi criminals tried
and applied to them with very severe, exceptional punishments in Leningrad,
and not in Pskov, where they committed monstrous crimes?

The choice of the place of the trial and execution was not accidental. It
was taken into account that the inhabitants of Leningrad felt all the horrors of
the past war to the highest degree. For 900 days and nights, Leningraders were
subjected to massive attacks by fascist artillery and aviation, most of the inha-
bitants of Leningrad died of hunger and cold, since the blockade of the city did
not allow supplying food to its inhabitants [13]. The above-described feelings of
an eyewitness to the execution of the sentence of the military tribunal in Le-
ningrad fully reflect the achievement of the goals by the Soviet authorities
aimed at restoring law and order.

The achievement by the leadership of the USSR of these goals and objec-
tives is also clearly evidenced by the memoirs of the famous domestic composer
Vladimir Yakovlevich Shainsky, who was an eyewitness to the execution of the
death penalty in the form of hanging against the above-mentioned 12 Nazi crimi-
nals in accordance with the verdict of the Kiev military tribunal. The future fam-
ous composer, who wrote music for cartoons about Cheburashka and Crocodile
Gena, was twenty years old at that moment. “The Germans were taken to the
platform, lined up at the gallows; they threw nooses around their necks. When
they dangled in convulsions on the ropes, the crowd began to applaud ... "[19].

Considering the geography of the post-war trials and the public execution
of sentences against the Nazis, it can be stated that they were held in cities
whose inhabitants suffered from their atrocities, which to a certain extent con-
tributed to the achievement in its modern understanding of one of the aspects
of the goal of criminal punishment aimed at restoring social justice.

Summarizing the above, it can be noted that after the end of the Great
Patriotic War, the Soviet state authorities, thanks to the implementation of the
traditional fundamental principles of domestic legal proceedings and excep-
tional measures of criminal law, managed to fully fulfill the tasks of establish-
ing law and order in the country in the post-war period.

Circumstances that indicate the absence of facts of mass lynching of the
fascist invaders and their accomplices also testify in favor of these arguments.

It should also be taken into account that strict observance of the prin-
ciples of criminal justice during the consideration and resolution of criminal
cases against Nazi criminals not only laid a solid foundation for the modern
criminal process, but greatly contributed to the formation of the institution of
criminal punishment aimed at achieving the goal of restoring social justice.
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The experience of conducting trials in the post-war period over Nazi crim-
inals in our country can be of value to the modern judicial system, since, if
there are legal grounds provided for by procedural legislation, courts can wide-
ly publicize trials of high social significance.

Small "Nuremberg" trials, which began to take place after the adoption of
the Decree of the Supreme Soviet of the USSR of April 19, 1943 No. 39 [6] and
in the post-war years, have acquired particular relevance in the light of recent
events taking place in connection with the conduct of a special military opera-
tion of the campaign, which began on February 24, 2022, on the territory of
Ukraine.

It is highly likely that in the course of a special military operation, com-
manders and fighters of such nationalistic units of Ukraine as Azov, Aidar, etc.,
who committed massacres of civilians on the territory of the Donbass and Lu-
hansk People's Republics, could be detained. On this fact of the mass murder
of citizens of these republics, the Investigative Committee of Russia opened
criminal cases under Art. 357 of the Criminal Code of the Russian Federation
(genocide) [21].

The legal basis for this is the current procedural legislation, which pro-
vides that the proceedings in all courts are open, as well as the Federal Law of
December 22, 2008 No. 262-FZ “On ensuring access to information about the
activities of courts in the Russian Federation” | 8].

Relevant clarifications on the implementation of the principle of publici-
ty are contained in paragraph 9 of the Decree of the Plenum of the Supreme
Court of the Russian Federation dated December 22, 2009 No. 28 “On the ap-
plication by courts of the norms of criminal procedure legislation governing
the preparation of a criminal case for trial” [9 ]. To other measures for the
preparation of the court session, taken by the judge in accordance with Art.
232 of the Code of Criminal Procedure of the Russian Federation, the solution
of issues related to the presence of representatives of the media in the cour-
troom are related [7].

For the full implementation of the constitutional principle of publicity, it
is proposed to make appropriate additions to paragraph 1 of the Decree of the
Plenum of the Supreme Court of the Russian Federation dated December 19,
2017 No. 51 “On the practice of applying legislation when considering criminal
cases in a court of first instance (general procedure for legal proceedings)” [11 ],
which would contain explanations regarding the use of online broadcasts in in-
formation and telecommunication networks, including the Internet, and in the
media, including on television, lawsuits related to encroachment on the most
valuable social benefits (life and health citizens, public safety, etc.). In particu-
lar, such crimes include the commission of massacres and terrorist acts, cor-
ruption crimes that caused significant damage to society and the state.

The wide application of the principle of publicity in these categories of
criminal cases will not only lead to the implementation of such fundamental
principles of Russian legal proceedings as adversarial and equal rights of the
parties, but will also largely contribute to the achievement of the main task of
criminal legislation aimed at preventing crimes and achievement of the general
preventive purpose of punishment provided for by criminal law.
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In addition, the trials of Nazi criminals were of particular moral and polit-
ical significance, contributed to raising the prestige of the USSR in the interna-
tional arena, and to a large extent gave impetus to the international military
tribunal in Nuremberg, which took place from September 30 to October 1,
1946, since it took place later than the trials that took place in the Soviet Un-
ion. The organs of Soviet justice, using their own unique experience in the ad-
ministration of justice against Nazi criminals, taking part in the international
Nuremberg Tribunal, which, by the way, was one of the first international tri-
als, made a significant contribution to the formation of the main institutions of
international law. The special merit of the Soviet Union, first of all, should be
attributed to the fact that the Soviet justice authorities did not limit themselves
to condemning criminal acts and punishing Nazi criminals, but demonstrated
the inhumanity of the Nazi ideology, which preached the superiority of one race
over others, and was aimed at destroying entire peoples.

Ultimately, the actions of the Soviet justice authorities in organizing and
conducting trials of Nazi criminals and condemning their ideology directed
against humanity made a significant contribution to strengthening peace and
made it possible for many decades to lay the foundation for peaceful coexis-
tence between states, thereby eliminating the possibility of large-scale wars.

Conflict of interest.
The author confirms the absence of a conflict of interest.

Bibliographic list

1. The main principles of the criminal legislation of the USSR and the Union
Republics. Approved by the Decree of the Central Executive Committee of the USSR of
October 31, 1924 (no longer valid). [Electronic resource]. //Access mode: //www.
consultant.ru/cons/cgi/online.cgi?’Req=doc&base=ESU&n= 1667 1&#kbMOLS8TOUEU
ZWSOp. — (Accessed June 16, 2022).

2. Criminal Code of the RSFSR 1926 [Electronic resource]. //Access resource:
www.consultant.ru/cons/cgi/online.cgi?req=doc&base=ESU&n=100017&=BOQRL8TO
RDJWOPOS8. — (Accessed June 16, 2022).

3. Criminal Code of the URSR 1927 — Kharkov: Jurid. publishing house of the
NKJU of the Ukrainian SSR. 1927. — 134 [1], 1 sheet. tab.; 17 cm

4. Law of the USSR of 08/16/1938 "On the judiciary of the USSR, union and
autonomous republics". [Electronic resource]. //Access mode: www.consultant.ru/
cons/cgi/online.cgi?’req=doc&bace=ESU&=16079&. — (date of circulation — June 16,
2022).

5. Criminal Code of the RSFSR 1960 [Electronic resource]. // Access mode:
www.consultant.ru/document/cjns_doc_LAW_2950/? — (Accessed June 16, 2022).

6. Decree of the Presidium of the Supreme Soviet of the USSR No. 39 of April
19, 1943 “On the penalties for the Nazi villains guilty of killing and torturing the Soviet
civilian population and captured Red Army soldiers, for spies, traitors to the mother-
land from among Soviet citizens and for their accomplices” . [Electronic resource]. //
Access mode: https://ru.wikisource.org/ wiki. — (Accessed June 16, 2022).

7. "Criminal Procedure Code of the Russian Federation" dated 12/18/2001
N 174-FZ (as amended on 12/29/2022) (as amended and supplemented, entered into
force on 01/01/2023) // www.consultant.ru

84



M.D. T'apeer ITpnmenenHe NPHHLHNOR Y TOAOBHOrO...

8. Federal Law of December 22, 2008 No. 262-FZ “On providing access to in-
formation about the activities of the courts in the Russian Federation” //Collected
Legislation of the Russian Federation. December 29, 2008 No. 52 (Part I). Art. 6217.

9. Decree of the Plenum of the Supreme Court of the Russian Federation of De-
cember 22, 2009 No. 28 “On the application by courts of the norms of criminal proce-
dure legislation governing the preparation of a criminal case for trial” //Bulletin of the
Supreme Court of the Russian Federation. 2010. No. 2.

10. Decree of the Plenum of the Supreme Court of the Russian Federation of De-
cember 13, 2012 No. 35 “On the openness and transparency of legal proceedings and
on access to information about the activities of the courts” //Bulletin of the Supreme
Court of the Russian Federation. 2013. No. 3.

11. Decree of the Plenum of the Supreme Court of the Russian Federation of De-
cember 19, 2017 No. 51 “On the practice of applying legislation in criminal cases in
the court of first instance (general procedure for legal proceedings)” //Bulletin of the
Supreme Court of the Russian Federation. 2018. No. 3.

12. Borzenkov G.N., Borodin S.V., Kuznetsova N.F., Naumov A.V., Nikulin S.I.,
Filimonov V.D. New criminal law of Russia. General part: textbook // Ed. Kuznetsova
N.F. Moscow: Mirror-TEIS, 1996. 168 p.

13. Siege of Leningrad. [Electronic resource|. Access mode: https://ru.wikipedia.
org/wiki. — (Accessed June 16, 2022).

14. Kyiv Nuremberg. Sit and watch. [Electronic resource|. // Access mode //
https://rg.ru/2021/01/17 /polutorachasovoj-dokumenealnyj-film-o-kiev-skom-proces
se-obrashchen-k-kazhdomu-iz-nas.html? — (Accessed June 15, 2022).

15. “German generals were hysterical...”: how in Kyiv in 1946 the Nazis were
tried and hanged. [Electronic resource]. // Access mode: // https://www.rubaltic.ru/
context/12022021. — (Accessed June 15, 2022).

16. Nuremberg Tribunal in Kyiv. [Electronic resource|. //Access mode: //
moskvaforum.moiib.ru/viewtopic.php?f221&t=70828&. — (Accessed June 15, 2022).

17. Unique materials about Nazi atrocities in Ukraine published. [Electronic re-
source]. // Access mode: // https://www.mk.ru/social/ 2021/01/28. — (Accessed
June 15, 2022).

18. Father told. Execution on 01/05/1946 [Electronic resource|. // Access Mode //
https:/ /nikoberg.liverjornal.com/8933.html?ysclid=14fi0810ho 189940765. — (Accessed
June 16, 2022).

19. Pankov Y. Gallows on the Maidan // Top Secret. 04/08/2014 // Access
mode: // https://www.sovsekretno.ru/articles/viselitsy-na-maydane/. — (Accessed
June 16, 2022).

20. Losses in the Great Patriotic War. [Electronic resource]. // Access mode:
https:/ /ru.wikipedia.org/wiki — (Accessed June 15, 2022).

21. The Investigative Committee opened a case on the fact of the genocide in the
DNR and LNR. [Electronic resource|. // Access mode: // https://www.gazeta.ru/
social/news/2014/09/29/n_6519562.shtml?ysclid=14fbolua- 9e¢ 439725887. — (date
of treatment — June 16, 2022); The Investigative Committee opened a criminal case on
the genocide of the Russian-speaking population of Donbass. [Electronic resource]. //
Access mode: // https://rg.ru/ 2014/09/30/sledstvie.html? — (Accessed June 16,
2022).

22. Trials and execution of war criminals: fascists and their accomplices. [Elec-
tronic resource|. // Access mode: //artushenkooleg.ru/wp-oleg/artihives/2459. (ac-
cessed 15 June 2022).

23. The FSB showed the materials of "Kyiv Nuremberg". [Electronic resource]. //
Access mode: //http://ria.ru/20210128/istoria-1594892061.html?

24. See for example: Izvestia newspaper. January 20, 1946/

85



4(128)-2022 FOpHaHYECKAR MbICAL

25. See: Retribution for the Twelve. //Information-political magazine. [Electronic
resource]: //lawinrussia.ru/content/vozmezdie-dlya-dvenadcati? — (Accessed June 16,
2022).

26. See, for example: Izvestia of the Soviets of Working People's Deputies of the
USSR. No. 27 (8943), January 31, 1946; Izvestia of the Soviets of Working People's
Deputies of the USSR. No. 279 (9501) of November 27, 1947; Nazi invaders in the Bye-
lorussian SSR (January 15-29, 1946). Minsk: State Publishing House of the BSSR,
1947. 472 pp.; Astashkin D. Yu. Trials of Nazi criminals on the territory of the USSR
in 1943-1949 Catalog exhibitions. Moscow: B.I., 2015; Astashkin D.Yu. Leningrad tri-
al of German war criminals 1945-1946: Political functions and mediatization // Histo-
ria Provinciae — Journal of Regional History. 2020. V. 4. Ne 2. P. 505; Epifanov A.E.,
Ertel L.A. Expert research on the cases of Nazi war criminals and their accomplices in
the history of domestic legal proceedings // Gaps in Russian legislation. Legal journal.
2010; Litigation on the case of the atrocities of the Nazi invaders on the territory orii of
the Latvian, Lithuanian and Estonian SSRs = Tiesas prava par vacu-faSistisko
iebrucéju laundaribam Latvijas, Lietuvas un Igaunijas socialistisko republiku
teritorija / L.K.Krakhmalnik. Riga: Gramatu apgads, 1946. 169 p.

27. Criminal law of Russia. Parts general and special: textbook for bachelors-
laurels / otv. ed. A.I. Rarog. Moscow: Prospekt, 2017. 624 p.

28. Scaffold on the Maidan. How the Nazis were tried and hanged in Kyiv. [Elec-
tronic resource|. // Access mode: https://aif.ru/society/history.

For citation: Gareev M.F. Application of the principles of criminal justice as an effective
means to achieve the goals of punishment (on the example of the post-war era of the Soviet Un-
ion): an article // Legal Thought. 2022. No. 4. P. 77-86.

DOI: 10.47905/MATGIP.2022.128.4.006

%

86



HayuyHasa craTbs

YOK 340.0
BBK 67.0
DOI: 10.47905/MATGIP.2022.128.4.007

OTameAnHBIE YITOAOBHO-IIPOIIECCYAABHBIC ACIIEKTBHI
npeaAynpexxkacHHusA MOILIEHHHYECTBa

M.®. T'apeeB”

AHHoOTanmua. B cratbe paccMmarpuBaeTcs IIpobaeMa OTCYTCTBHS [IOAKHOTO BHHMA-
HHUA CO CTOPOHBI OPraHOB BAACTH Ha OTACABHBIE ITPECTYIIHBIE ABACHUM, IIPEACTABALIOIIME
peasbHyI0 yIrpo3y HallMoHaAbHOM Oe3onacHoctu Poccuiickoit Penepamnum. K Takum yrpo-
3aM OTHOCHUTCH COBEPIIEHHE MOIIEHHHUYECKUX NEHUCTBUH IIOCPEACTBOM MCIIOAB30BaHULA
PUHAHCOBBIX IHPaMHU/] B COCTaBE IIPECTYIIHBIX COOOIIECTB (IIPECTYITHBIX OpraHu3aIui).
PeaabHOCTH yrpo3 HaIlMOHaABHOH Ge3oracHocTH Poccuuy OT ITPeCTYITHOM AesaTeAbHOCTH
dpUHAHCOBBIX MUpaMHUL 00yCAOBA€HA aKKyMYyAWPOBaHUEM HMH TI'POMAaIHBIX NE€HEXKHBIX
CpencTB, KOTOPhIE MOTYT OBITH HAIIPaBA€HbI HA (PMHAHCHPOBAHUE OPYZKHUS U HE3aKOHHBIX
BOOPY2KEHHBIX (POPMUPOBAHUM, HaIlpaBA€HHBIX Ha CBEpP:KEHHE AeHCTBYIOIleH BAACTH.
B cBa3u ¢ BO3HHKHOBEHHEM YIpPO3 HAIMOHAABHOM 0€30IIaCHOCTH 3IeCh paccMaTpuBa-
IOTCH OTAEABHBIE aBTOPCKHE ITPEIAOKEHHS 3aKOHOOATEABHOIO M MHOI'O XapakTepa, Ha-
IIpaBA€HHbIE Ha IIPeNOTBpAallleHle He TOABKO IIPECTYIIAEHUH B MOIIIEHHUYECKOH cdepe,
HO U IIPECTYIIHOH AeATEABHOCTH, IIOCATAIOIIMX Ha OCHOBBI CYIIECTBOBAaHUA POCCHUNCKO-
ro rocyzapcrsna.

KarouyeBble cAOBa: HAllOHAaABHAd 0€30I1aCHOCTBH; IIPECTYITHOCTh; HH(OPMAIIHOH-
HbIe TEXHOAOTHH; MOIIIEHHHYECTBO; (PMHAHCOBAd IMUPaMUA; IIPECTYIIHOE COOOIIECTBO;
IIpeCcTylIHagd OpraHu3allysd; HEAETaAbHBIM PBIHOK OpPYXKHS; KPUIITOBAAKOTA; YTOAOBHO-
IIPOLIECCYAaABHOE IIPaBO; YTOAOBHOE IIPECAEIOBAHUE; IPEAYIIPEAUTEABHBIE ACIIEKTHI.

OHOW M3 CTpaTerHdyecKux 3a7ad B OOECIeYeHHUH HallMOHAABHOU
0e30macHOCTU HAallled CTPaHbl SIBAAETCS HpPeaynpekIeHHue U IIpe-
CEYEHHE IIPaAaBOHAPYIIEHUN U IIPECTYIIACHUI, COBEpPIIAEMBIX C HC-
IIOAB30BaHUEM HH(POPMAIIMOHHO-KOMMYHUKAITMOHHBIX TEXHOAOTUH,
B TOM YHCAE AETAAU3AIlUU ITPECTYIIHBIX J0X0A0B, PUHAHCUPOBAHUL
TEppOpHU3Ma, OpraHu3alllld HE3aKOHHOT'O PAaCIIPOCTPaHEHUd HAPKOTHUYECKUX
CPEACTB U IICHUXOTPOIIHBIX BEIIECTB, a4 TAKXX€ HCIIOAB30BAaHHE B IIPOTHUBOIIPAB-
HBIX IIeAdX ITUPPOBBIX BaAlOT [1].
3acAyKUBaeT IIPUCTAABHOTO BHHMAaHHS MOIIEHHHUYECTBO, COBEPIIIAEMOE
B cepe HMHPOPMAIIMOHHBIX TEXHOAOTHH. OCTPOTY AAHHOH ITPOOAEMBI HEOIHO-
KpaTHO oTMedasa ['eHepaabHasa npokypartypa Poccun. «Huca0 MOIIIEHHUYECTB, CO-
BEPIIIEHHBIX C ToMomIpio [T-TexHoAoruil, 3a mocaegHUE ISATh A€T BbIpocao B Poccuu
b6osee yuem B 11 pa3s», coobIaeTcsa Ha MOpTaAe IIPABOBOH CTATUCTHKU ['€eHIIPOKY-
parypbl. OTMeyaeTcd TakzKe, 4To 60Aee BCEro pacHpoCTpPaHEeHbl MOUIEHHUYECT-

* 'apeee Mapam Pau3soeuu, noreHT Kadeapbl yTOAOBHOTO IIpaBa u mpoiiecca FOpuamde-
ckoro nHetutyTa (Cankr-IleTepOypr), KauaugaT puAUdYecKuxX HayK. E-mail: gareeff. marat2013@
yandex.ru
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Ba B cdepe HHPOPMAIMOHHO-TEAEKOMMYHHUKAIIMOHHBIX TEXHOAOTHH HAHW KOM-
nploTepHOM nHpopManuu. Ha Hux npuxonurca okoao 70% Bcex XUINIEHUH, co-
BEPILIEHHBIX C IIOMOIIbI0 OOMaHa AU 3A0yIIOTPedAeHUs noBepueM» [9].

Ha mepBbIH B3raga MoXKeT II0OKa3aTbCsd, YTO MOIIEHHUYECTBO B cpepe UH-
bopMaITOHHBIX TEXHOAOTHI M O0ecIieueHre HallMOHAABHOM 0e30IIaCHOCTU SBAS-
IOTCHd BeCbMa OTAAA€HHBIMH IIpobaeMamMu. OTCYyTCTBHE BOCIPHATUS [ABYX IIpe-
CTYIIHBIX SBA€HHUN OOYCAOBAEHO PA3ANMYHBIMH OOCTOATEABCTBAMH, B TOM YHCAE,
pas3rpaHUYEHHUSIMHU [IOCAEICTBEHHOCTH MEXK/Y IIPaBOOXPAHUTEABHBIMU OpraHaMi,
YCTaHOBAEHHBIE YTOAOBHO-IIPOIIECCYaAbHBIM 3aKOHOOATEABCTBOM U CTEPEOTHUIIAMH,
CAOKUBIINMUCH OECATUACTUAMH, KOTOPbIE OTHOCHUAHW MOILIEHHUYECTBO K IIOAH-
HeHACKON (MHAUIIEHCKOM) mpobaeMe, 3aKOCTEHEABIMHU KOPIIOPATUBHBIMU TPAIH-
USIMH.

CerogHsa peasbHOCTh TAKOBAa, YTO 3a CYXHMMH HHUPPaMHU U YCTOSBIINMU
3aKOHOJATEABHBIMH M KOPIOPATUBHBIMHU CTEPEOTHIIAMH, BEIOMCTBEHHOH pa-
30011€HHOCTBI0O MOKHO IIPOIIYCTUTh peasbHbI€ YI'PO3bI, KOTOPbIE MOTYT B cAydae
OTCYTCTBHE [OAXKHOM PEaKIIUU CO CTOPOHBI COOTBETCTBYIOIIHUX OPraHOB TIOCY-
JapCTBEHHOM BAAQCTH B COCTOSSHMM HAHECTH HEIOIIPABHMBINM YPOH HaIlMOHAAB-
HOM 0e30I1aCHOCTU HAU JaKe MOTYT UMEThb [IAs Halllel cTpaHbl KaTacTpodude-
CKHE IIOCAE€CTBUA.

[To aTofi mpuYHMHE BO3HUKAET HEOOXOAMMOCTH HCCAELOBAHUS HE TOABKO
KOAWYECTBEHHBIX XapaKTE€PUCTUK IIPECTYIIHOTO SIBA€HHS, HO M aHAAHU3 KadecT-
BEHHBIX €€ XapaKTEPUCTHK, BhIIBACHUS MYOUHHBIX IPUYHH IIPECTYIIACHUH U Ha
OCHOBE BBIBOJIOB IIOCTPOEHHE CHUCTEMBI MEP, HAIIPABACHHBIX Ha IpPEeayIIpexkae-
HHUE€ IPECTYIHBIX AECAHUM, MNPEACTABAAIOIINX IIOTEHIIMAABHYIO yIrpo3y OAd Ha-
IIUOHAABHOM 6€30I1aCHOCTH.

[ass 060CHOBaHUS HM3A0KEHHBIX IOBOJOB OoOpaTHMCHd K MHQPOPMAIIUU, CO-
aepxaleiica B HHPOPMaIlMOHHO-KOMMYHUKATHUBHBIX CeTdX, BKalodaa HMHTep-
HET, B CBA3U C BO30YyK/IE€HUEM YTOAOBHOTO [ieAd, IIPOHU3BOJCTBO KOTOPOE B Ha-
crodulee BpeMd HaxoauTcd B CaencrBeHHOM nenaptameHTe MBJI P®. [lannoe
YIOAOBHOE IeAO0 OBbIAO BO30YyKIEHO II0 (PpaKTy COBEPLIEHHS MOIIEHHHUYECKUX
nedcTBUM opraHusaTopaMu ¢uHaHcoBod nupamuabl PuHMkKo. CoraacHo OT-
neAbHOM MH(opMaluu, copepkanielica B ceTu VMHTepHET, KOAUYECTBO IIOCTpa-
JaBIINX OT €€ IPECTYIITHON AEeATEABPHOCTH AOCTHUIAO MHAAMOHA YE€AOBEK, a COBO-
KYTIHBIH y11epb cocTaBAgEeT OKOAO 4 MAPA. OOAAApPOB [12].

CoraacHo 3aekTpoHHBIM CMMU, BriocaencTBUH CA€ACTBEHHBIE opraHbl MB/I
P® mommoAHUTEABHO KBaAH(PUIIMPOBAAM AeHCTBUA 0O0BHHAeMBIX o cT. 210 YK
P®, To ectp coBeplleHHE MOLIEHHUYECKUX AEHCTBHM B COCTaBE IIPECTYIITHOI'O
cooliIecTBa (IpecTynHOM opraHusanuu) [6]. OcHoOBaHUEM A OAHHON KBaAH-
pUKanuy SBUANUCH OOCTOSITEABCTBA, YKa3bIBAIOIME O TAYOOKOH CTPYKTYPHPO-
BaHHOCTHU (PUHAHCOBOM mnupaMuabl PuHUKO [7], mHeliCTBHEM OpPraHH30BaHHBIX
TPYIIII HE TOABKO Ha TeppuUTopuu Poccuiickux ®enepanuu, HO U 3a €€ IIpeaea-
MHU [7]. O BBICOKOM yPOBHE OpTraHU3alluu (PUHAHCOBOM nupamMuabl PUHUKO CBH-
JOETEABCTBYET HE TOABKO €€ BBICOKHH YPOBEHH CTPYKTYPHUPOBAHHOCTU, HO U HC-
II0OAB30BaHHE IIePeNOBbIX NH(POPMAIIMOHHBIX TEXHOAOTUH [7].

B kauecTBe OopraHM30BaHHBIX T'PYII BBICTYIIAaAHM PedOBOABI, OCYIIIECTB-
ASIBIITHE€ CBOIO A€STEABHOCTDH IIOCPEACTBOM OTKPBITHS O(PHCOB HE TOABKO B IOpPO-
[ax, HO Jaxke B HeOOABIIINX HAaCEAE€HHBIX IIYHKTaX, OAS IPUBA€YEHUS BKAQIYU-
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KOB B JJaHHYIO (PHMHAHCOBYIO ITUpamMuay. O BBICOKOM YPOBHE OPraHH30BaHHOCTHU
pPedoBOOB yKa3blBaAl OTMAEAbHBIE ITPOTpPaMMbl, (PYHKIIMOHUpPOBaBIlNEe B Pu-
HUKO. [IAS CTUMYAWPOBAHUS IPECTYITHON AeITeAbHOCTH pa3paboTynku PUHUKO
BHeapuau «<MapketuHr — naaH FINIKO», B KoTopoMm gelicTBOBasa Hepapxud pe-
doBomoB. CaMylo BBICIIYIO CTYIIEHb B HepapXuu pedoBOAOB IOAYYAAO AUIIO,
KOTOPOMY Y[IAAOCh 3aBA€Yb [AEHEXKHBIX CPEACTB, IpeBbINaIMx 10 mMuaanap-
OB 10AAaPOB [12].

AHaau3 CTPYKTYpbl (pUHAHCOBOM nupaMuabl PUHUKO HATASIHO IIPOJe-
MOHCTPHUPOBAA, YTO YMBICEA AHI], COBEPIINBIINX MOIIEHHUYECKHE AEHCTBUL I10-
CPEICTBOM HCIIOAB30BaHUS IE€PEAOBBIX HH(POPMAILIMOHHBIX TEXHOAOTUN B COCTa-
Be IIPECTYIIHOTO coo0InecTBa (IPecTyIIHOM opraHu3alluy), U3HAYaAbHO ObIA Ha-
IIpaBA€H Ha IIPUYUHEHUeE yIlepba BKAaLUHUKaM TOABKO B 0CO00 KPYIIHOM pa3Me-
pe. YKazaHHbIEe AOBOABI OCHOBAHbBI Ha pa’zbsCHEHUdAX nmoaoxkeHuul mn. 32 Ilocra-
HoBAeHUd [Iaenyma BepxoBHoro Cyna P® ot 30 Hos0psa 2017 r. Ne 48, 13 KoTo-
POTO cAeAyeT, YTO IIPU KBaAU(PUKAIIMU MOIIEHHUYECTBa, COBEPIIEHHOIO B CO-
CTaB€ OPraHNU30BAaHHOM I'PYIIIbl UAW IPYIIBI AHUIL 10 IPEABAPUTEABHOMY CrOBO-
Py II0 IIPHU3HAKY «B 0C000 KPYITHOM pa3Mepe» CAeLyeT UCXOAUTH U3 ob1rel cTou-
MOCTH UMYIIIECTBA, ITIOXUIIIEHHOTO BCEMHU yYacTHUKaMU IIPECTYIIHOU rpymiIis! [3].

O rpaHAWO3HOCTH MAacHITabOB COBEPIIEHUS MOIIEHHHUYECKUX OeUCTBUH
yKa3bIBaIlOT 0OCTOATEABCTBA, CBUAETEABCTBYIOINE O HAAWYHE ITOCTPAaBIINX OT
BBIIIIEYKAa3aHHBIX AEHUCTBUMN HE TOABKO Ha TeppuTopuu Poccuiickoit denepariny,
HO MaA€Ko 3a ee IpeaeaaMu. Cpenu MOTEPHEBIINX OKA3aAUCh IpakiaHe He
ToABKO OpIBIIEr0 CCCP, HO 1 maabHero 3apyoeskbd [14].

[lasg ycTaHOBAEHUHS XOTd OBl IIPUOAM3UTEABHOTO pasMepa [AeHEeXKHBIX
CPEeACTB, IOXHUIIEHHBIX V BKAQQYUKOB (PUHAHCOBOW IHpaMHUbl, BHOBL 00pa-
THUMCH K OTAEABHBIM pecypcaM, pas3MelleHHbIM B ceTH MHTepHeT. Kak mnokasbl-
BalOT OTAEABHBbIE MaTepHasbl, pPedOoBOABI, T.€. AHIIA, KOTOpble IIyTeM oOMaHa
U 3AOYIIOTPEOAEHUS NOBEPUEM 3aHUMAANUCH BOBAEYEHHEM [OBEPUYHUBBIX BKAA]I-
YUKOB B (PpMHAHCOBYyIO0 nupaMuny PUHHKO, moayduan He O6oaee 30 % oT BaoO-
KEHHBIX UMU JE€HEXKHBIX CPEACTB BKAQOYUKOB [16]. C ydyeToM HepapXHU4YeCcKOH
CHUCTEMBI, CyIIeCTBOBaBlIel B (puHaHCOBOM mnupamunae PHUHUKO, yKa3aHHBIN
30% pasmep O0AM SIBAGETCHd MaKCUMaAbHBIM, U OH MOT' OCECTb TOABKO y pedo-
BOJZIOB, OTHOCSIIIUXCHI K OECATBIM «3Be3mam». [lag moaydeHuda craryca 10 3Be3nsl
TpeboBaAOCh BOBAEYL [JEHEXKHBIX CPEACTB, IpeBBIIarImx 10 MAH. IOAAApPOB.
[Ipu obpamenuu K «Ilaan — mapketuHr FINIKO» nmoas pecgoBonmoB 10 «3Be3dbI»
OymeT coctaBASTh He Ooaee 10 % oT Bcex 3a3pIBaa, a II0 OTHOLIEHUIO K OCHOB-
HOM Macce BKAQOQYUKOB MU TOro MeHblle. CAeoBaTEABHO, PEAABHO Y BBICIIETO
pykoBoacTBa @UHUKO MOTAM OCECTh AeHBIH B pasMepe oT 70 mo 80 % ot Bcex
BAOXKEHHBIX CPE/CTB, UTO YK€ COCTaBASIET IIPUOAU3HUTEABLHO 2,5 — 3 MAPA. [0AAA-
poB. OcraBIIasgcs cCyMMa IIOCAE€ PaCIIPENEACHUS «IIPHUOBIAN» MEXKIY OpTaHU3aTO-
paMu (puHaAHCOBOM NMUpaMUAbl U 3aTpaT, CBI3aHHBIX C €€ AedTEAbHOCTBIO, BKAIO-
yas HOAKYI JOAYKHOCTHBIX AHWIL, IOAKHA COCTaBAATH HE MeHee 1 MAPI. JOAAAPOB.
Jaske mmocae TIOHECEHHBIX «3aTpaT» U PaACIIPEIEACHUS «IIPUOBIAM» JAHHBIN pa3Mep
JIEHEKHBIX CPELCTB SIBASIETCS KOAOCCAaABHBIM. C y4eTOM BO3HHUKIIIHX yIPO3 HAIHO-
HaAbHOM 6e3ortacHocTi Poccutiickoit denepaiiny faHHbIE JeHEXKHBIE CPEeNCTBa MO-
IyT OBITh HAIIPaBAE€HBI Ha (PUMHAHCHUPOBAHHE HE3aKOHHBIX BOOPYKEHHBIX (POPMHU-
POBaHMUM, OCHOBHOM 11€ABIO, KOTOPBIX OyZIeT CBEPKEHUE AEeHCTBYIOIIEH BAACTH.
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JoBoabl B MOAB3Y ITOTEHIIMAABHOM yIrpo3bl BO3HUKHOBEHUSI B BUIE CO3/a-
HHUS HE3aKOHHBIX BOOPY?KEHHBIX (DOPMHPOBAHUH HEIIOCPEACTBEHHO CBS3aHbI C He-
AETaABHBIM PHIHKOM BOOPYZKEHUS.

YuuThIBad IIPOXOASIINE Ha TEPPUTOPUN YKPAWHBI ClIellHasbHble BOEHHBIE
oreparuu, ¢ G0ABIION BEPOATHOCTHIO MOXKHO ITPEAIIOAOKUTH O PEAABHOCTU 3Ha-
YHUTEABHOTO yBEAWYEHUS HE3aKOHHOrO 000poTa OpPYyzKHUsl, ITOCKOABKY B II07100-
HBIX YCAOBUSX HE IPEACTABASIETCH BO3MOXKHBIM OCYIIECTBHTH ITOAHBIH €TI0 KOH-
TpoAb. B 00€BBIX yCAOBHSX MOIXKHO CIIHCATh IIPUTOHOE BOOPYKEHHE Ha €Tro
YVHUYTOXKEHUE, €CTECTBEHHBIH H3HOC U IIPOYUHE OOCTOATEAbCTBA, KOTOpPbIE HE
IOOAIOTCSA KOHTPOAIO CO CTOPOHBI KOMAaHAOBAaHUS. 3HAYUTEABHBIH HE3aKOH-
HBIH OOOPOT OPYzKHUS TaKKe MOIKET BBI3BATh TpodelHoe opyzKHe, IoIaBIlIee
IIOCA€ OCBODOOXKIEHUS TEPPUTOPUN YKpauHBI OT HAllMOHAAUCTOB. Bcerma y ps-
[a MJOAKHOCTHBIX AUII, OTBEYAIOIINX 34 YIeT B XpaHeHHue TPOoPeHHOro OpyKHus,
BO3HUKHET co0Aa3H mmpoaaTh ero. C y4eToM TOro, YTO BOOPYKEHHBIE CHUABI YK-
PauHbl IIOTEPSAU TIXKEAOE€ BOOPYKEHUE B pe3yAbTaTe YCIIEIIHBIX 0OE€BBIX MeH-
CTBUHU POCCHHCKHUX BOOPYKEHHBIX CHA, MOXKHO IPEIIIOAOXKHUTH, YTO €CTh pe-
aAbHasT BO3MOKHOCTBH ITpuobpectu BMII (boeBasg mammmHa IIEXOTHI) MAM OazKe
TaHK. COOTBETCTBEHHO, BO3HUKAET peasbHas OIIAaCHOCTb Iepexona TpoderHo-
I'o OPYyKHd B PYKU HE TOABKO PYKU KPHUMHUHAAUTETa, HO U HE3aKOHHBIX BOOPY-
JKEHHBIX (popmupoBaHuii. Tem Ooaee, ITpakKTHKa HE3aKOHHOTO 000poTa OPYKHUA
HarAsiIHO CBUETEABCTBYET, YTO OCHOBHBIM HX IIOCTABIIMKOM SIBASIOTCS ap-
MeHCKUEe CKAabl, HAYaAbCTBO KOTOPBIX, CIIMChIBas OpPYy:KHE, HE3aKOHHO ITpoJa-
eT ero «HaaeBo» [18].

HecmoTpsa Ha aKTHUBHYIO OEATEABHOCTb IIPABOOXPAHHUTEABHBIX OPTaHOB,
HaIlpaBAEHHBIX Ha IIPeceYeHUe ITPECTYIIHOH NesSTeABHOCTH B cepe HeAeTrasb-
Horo obopoTa opyxkuda [17], ero ppIHOK aKTUBHO pa3BuBaeTcd. Ocobyio akKTHUB-
HOCTBH IPOABASET PAN 4aToB B TeaerpaMMm-KaHaA, rjae BO3HUKAIOT CYIIECTBEH-
Hble 3aTPYAHEHUS OTCAEOUTH IIPOAaBILIOB M IOKymnaTeael opyzxkus. OmgHOBpPe-
MEHHO, TeAeTPaMM-KaHaAbl C CoZepzKaHueM HH(MOPMAIIUU O IIpoaake 00eBOTO
OPYKHUsI, SIBAFGIOTCS BE€ChbMa MOOCTYIIHBIMU. Tak, IPU HCCACOOBAHHH OAaHHOHU
IpobAeMBbI aBTOPY IIyTEM 3A€MEHTApPHOI0 HCIOAb30BaHUsS B MHTepHeTe mouc-
KOBUKa SHAEKC yIaAoCh CBOOOAHO HAWTU CaMUT IO IIPoAazKe OpPyxKHUs, I'E CO-
OEePKUTCA HauMeHOBaHHE 00OE€BOro OPYyKHH, KOMIIAEKT OOENpPHUIIacOB C yKasa-
HHUEM acCOpPTHMEHTa U IIeH Ha AaHHbIY «roBap». Hanpumep, [IM 60eBoit cTout
600$, a TakoM K€ MUCTOAET C TAymuTeaeM ctouT yxke 800 $. ITucroaer TT
6oeBoii 1050%, a ¢ raymureaem — 1350%. Croumocts AKMC cocraBasier 1700$.
B crapmapTHOH KOMIAEKTAIIMH K AloOoMy ToBapy: 1 3amacHad oboiiMa, 3 000#H-
MBI ITATPOHOB. [IOIIOAHUTEABRHO MOXKHO ITprobpecTy naTpoHsl oT 100 mIT. TOAB-
KO BMecTe C mpeaMeroM. 3mechk MokHO Ipuobpectu CB/l (6oeBwle cHaiimep-
ckue BuHTOBKU CB/I) [4].

Oco0Ob1#i UHTEpPEC BBI3BIBAET CIIOCOO HE3aKOHHOI'O ITpuoOpeTeHHd 60eBOTo
opy=xud. Ha aTom xe mH(pOPMAaIIMOHHOM pecypce 0cob0 MoaIepKUBaAETC: «X0dy
obpaTtuTh Balle BHMMaHue Ha To, 4yTo oraata goctyiiHa TOABKO B Bitcoin 3k-
BHUBAA€HTHO CTOMMOCTH B goarapax. [loToMy, ecan maaHUpyeTe AeAaThb 3aKa3s —
IIOATOTOBBTECH K TAKOMY CIIOCO0y omaatselly [7].

[IprmymHa OOpalleHus K «MHHOBAIIMOHHOMY» CPEICTBY IIAATeKa SBASIETCS
He CAy4YalHOM, U oHa 00yCAOBA€HA MaKCHMaAbHOM aHOHUMHOCTBIO II0AB30BaTe-
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A€W KPUIITOBAAIOTHI M OTCYTCTBHUEM KOHTPOAS CO CTOPOHBI rOCyJapcTBa, 4TO IIO-
3BOASIET MaKCHMaAbHO 00€30IIacUTh MIPOAABIIOB HEAETAABHOTO OPYKHLA M €Tro
IIOKyTIaTeA€Y OT YTOAOBHOTIO IpecaesioBanus [13].

3auIeHHOCTh (PMHAHCOBBIX OIIEPAllil C KPHUIITOBAAIOTOM OO0yCAOBAEHA
TE€M, YTO KPHUIITOBAAIOTHBIE ITAAT(OPMBI UCIIOAB3YIOT IITH(PYIONINE aATOPUTMBI,
3alUINA0IINE YIACTHUKOB CETHU, KOTOPBIE B HACTOMLIIEE BPEMS IIOAHOCTBIO HUC-
KAIOYAIOT BO3AEHCTBHE YEAOBEYECKOIo pakTopa. ITO SABAGETCS €r0 OCHOBHBIM
IPEUMYLIECTBOM OT 0aHKOB U WHBIX KPEAUTHBIX VUPEXKIAEHUH, KOTOpble HE MO-
TyT IIOAHOCTBIO HCKAIOYUTH IIpeNoCTaBA€HUE HMH(OpMAaIllNM, KaK IIpaBOOXpPaHU-
TEeABHBIM OpraHaM, TaK U CAUBa KPUMHHAABHBIM aaemMeHTaM [10].

B cayyae ncrnoap30BaHHS TOPrOBLIAMHU OPYKHS U IIPOYHMMH KPHUMHHAaAB-
HBIMH 9A€MEHTaMM (PUATHBIX AeHeT (OObIYHBIX AEHEXKHBIX CPEACTB, BBEIEHHBIX
roCyJapCTBOM B KadecTBE€ OMHIIHMAABHOIO CpPEACTBa IaaTexXka), y KOTOPBIX OT-
CYTCTBYE€T aHOHHUMHOCTB, BO3MOXKHOCTb OTCA€XKHBaHUSA I'OCYLapCTBOM TpPaH3aK-
UM, BO3HUKAET IIOTEHI[MaAbHAs yI'po3a UX 3aMOPO3KH U YTOAOBHOTO ITPECAEI0-
BaHud. [lo 5Tol mpHUYUHE TOPTroOBIBI OPYKUS B KaTeropH4yHOH ¢opme TpeOyioT
OT €€ IIOKyINaTeA€H OCYIIECTBASTH IIAATEXKU TOABKO B KPHUIITOBAAIOTE, ITPEXK/E
BCcero B OUTKOMHAaX.

O HEoOXOOUMOCTH 3allpeTa KPHUIITOBAAIOTHI, IJIe OCHOBHOM ITAQTEXKHOU €qu-
HUlleH BoIcTynaeT Bitcoin, BeicTynina 'eHepaabHbIN npokypop Poccuu U.B. Kpac-
HOB [5; 8.

IIpenaoxkenusa I'erepaapHOro nnpokypopa Poccuu KpacHosa U.B. o 3ampe-
Te 000pOTa KPHUIITOBAAIOTHI IIOAHOCTBIO COOTBETCTBYIOT 3a7adaM obecliedeHUsd
duHaHCOBOH Oe3omacHocTu Poccuiickoii dPemepariyivi, COCTABASIONIEH OCHOBY
HallMOHAABbHOM 0€e30I1aCHOCTH Halllel cTpaHsbl [2].

Hapany c aTum caeayeT yduTbhIBaTh, YTO IIPAKTHUYECKU IIOAHBIN KOHTPOAB
3a KpunrosaaloToit ocymiecrBageTca CIIA [20], moaToMy ee pacHpoCTpaHEHUe
BHyTpHu Poccuu, B KOHEYHOM CYETE€, MOXKET BBITECHUTH OTE€YECTBEHHYIO BAAIOTY
U BIIOCAEICTBUH IIPUBECTH K IIOTEPE CyBEPEHUTETA.

TakuMm o0pas3oM, COBepIIeHHE XUIIEHUS NEeHEKHBIX CPEeIACTB IIyTeM obOmMma-
Ha U 3A0yIOTPeOACHUS NOBEPHUEM B 0CO00 KPYIIHOM pasMepe, a IPUMEHUTEABHO
K duHaHCOBOM nupampae PHUHUKO B KOAOCCAABHBIX pasMepax, IIOCPEeACTBOM
CO3/1aHUs ITPECTYIIHOI'O0 COOOIIecTBa (IIPEeCTYIIHOM opraHu3aliuy) U, COOTBETCT-
BEHHO, BO3HHKHOBEHUS PEAABHOH YI'PO3bl UX HUCIIOAB30BAHUS B IIEASIX HE TOABKO
duHaHCHUPOBAHUSIH HE3aKOHHBIX BOOPYXKEHHBIX (POPMUPOBAHUN U 3aKyNKU
BOOPYZKEHHS, a TaK¥K€ WHBIX ACHCTBHUH, HAIIpaBA€HHBIX Ha MNOAPHIB HAIlMOHAAB-
HOM 0€30I1aCHOCTH, BO3HHUKAET HEOOXOAUMOCTh BBIPAOOTKH Mep IO IIpeaypesK-
JAEHUIO TOI00HOI0 poJa MPECTYIIHBIX AedHuH [11].

B cray ykazaHHBIX ITPUYHH XUIIIEHHE AEHEXKHBIX CPEICTB B 0Cc000 KpyII-
HOM pa3Mepe B COCTOSSHHUU II00PBATh HAIIMOHAABHYIO 0€30IIaCHOCTBH CTPAaHEI,
II03TOMY IIPUYMHEHHE TaKOoro yliepba Teneps yxke OyaeT He mpobaeMol yacTHO-
ro XapakTepa, a 3aTparuBaTh IIyOANMYHBIE HHTEPECHI, KOTOPbIEe BCETAa MOAXKHBI
OBITH ITPUOPUTETHBLIMHU, ITOCKOABKY OHHU 3aTparuBaloT IIpeobaasiaroliee Haceae-
HUE CTPaHBbI.

MHOroacnekTHOCTb paccMaTpUBaeMOM ITpoOAEMBbI HE II03BOASIET B paM-
Kax ogHOM craThbu OoOOCHOBATH U IIPEIAOKHUTH BCE MEpPHI, HallpaBA€HHbIE Ha
OpeaynpexXaeHne MOIIEHHUYECKHUX MOEHCTBHUM, KOTOPBIE COBEPIIAIOTCH II0-
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CPEACTBOM MCIIOAB30BaHHUS IIEPENOBBIX HH(MPOPMAIIMOHHBIX TEXHOAOTHUM, IIO-
3TOMY aBTOpP IIPeAAraeT OCTAaHOBUTHCH TOABKO Ha OTHAEABHBIX €€ CTOPOHAaX.
Tem Ooaee, uHBIE IpeayHIpeqUTEAbPHbIE aCIIEKThI IIPECTYIIHOCTH, paccMaTpHUBa-
IOTCS B WHBIX IIybAuKanugax. B manHoM caydae, IpemaaraeTcs o0paTHUTh BHU-
MaHHE€ Ha YT'OAOBHO-IIPOIIECCYaAbHbIE€ aCII€EKThI, CBSI3aHHBIE C YTOAOBHBIM IIpe-
CA€IOBAHUEM.

B cuay moaoxenuii 4. 3 cr. 20 YIIK P® K yroaoBHBIM aeaamM 4HacTHO-
MyGAMYHOTO OOBHHEHUS OTHOCATCS YTOAOBHBIE IeAa O IMPECTYHAECHUIX, Ipeny-
CMOTPEHHBIX 4. 4 cT. 159 YK P®, ecau OHHU COBepPIIEHBl HUHAUBUAYAABHBIM
OPEANIPUHUMATEAEM B CBA3H C OCYIIECTBACHHEM UM IIPEANIPHUHUMATEABCKON
OEeSITEABHOCTH U (MAM) YIIPaBA€HHEM, IIPUHAOAEKAIIUM €My HMYIIECTBOM, HC-
IIOAB3YEMBIM B ILEAdX ITPEAIIPUHUMATEABCKON [AeaTEeAbHOCTU, AUOO €CAU 3THU
IIPECTYIIACHUA COBEPILIEHBI YACEHOM OpraHa yIIpaBA€HHd KOMMEPYECKOH opra-
HHU3allUH B CBA3U C OCYILIECTBAEHHEM UM IIOAHOMOYMI II0 YIIPABACHHUIO OPraHHU-
3a1medi, Anb60 B CBSI3U C OCYIIECTBAEHHEM KOMMEPUYECKOM opraHuisaluei mpesa-
IIPUHUMATEABCKON VAU UHOW YKOHOMUYECKOU NE€ATEABHOCTH.

Coraacuo 4. 3 ct. 20 YIIK P®d yroaoBHOe mpecaemoBaHue 1o 4. 4 cr. 159
YK P® ocymiecTBageTCSa IIPU OTCYTCTBHH IIOTEPIIEBILETO, TOABKO €CAU JAHHBIM
IIPECTYIIACHUEM NPUYHHEH BpPE NoCyJapCTBEHHBIM HAW HUHBIM IIyOAWYHBIM HH-
Tepecam.

OOcTodTeAbCTBa AHHBIX IIPECTYIIAEHUH HAarAsggHO [AEMOHCTPHUPYIOT, YTO
pHHaAHCOBBIE TUPAMUBI, IIPUYUHIIONIME YIIIEPO JOBEPYUBLIM BKAQTIHKAM B OCO-
60 KpyIIHOM pa3Mepe B COCTaBe IIPECTYIIHOI'0 COObIllecTBa (IIPECTYITHON OpraHu-
3alllM) MOTYT HCIOAB30BATBhCS KaK OJWH M3 OCHOBHBIX (PHMHAHCOBBIX HHCTPY-
MEHTOB, HaIllPaBA€HHBIX Ha MaTepHasbHOe olecliedeHHe HE3aKOHHBIX BOOPY-
KEHHBIX (DOPMUPOBAHUN U 3aKYyIIKy OPYyKHd, IIPeIAaraeTCsd HCKAIOYUTE COCTaB
PECTYIIA€HUd, IPeAyCMOTpPeHHOT0 4. 4 cT. 159 YK P®, u3 kareropuii mmpecryr-
AeHUH yacTHO-IIyOAngHOTO XapakTepa (4. 3 cr. 20 YIIK Pd) u, COOTBETCTBEHHO,
OTHECTH €ro K KaTeTOpHH IIPECTYIIACHHUH IIyOANYHOTO XapaKTepa, BOIIPOC O BO3-
OysKZIeHUU KOTOPOTro OyAeT peraThbCs IIOMUMO BOAH ITOTEPIIEBIIIETO.
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Separate criminal procedural aspects
of fraud prevention

Marat F. Gareev”

Annotation. The article deals with the problem of the lack of due attention on
the part of the authorities to certain criminal phenomena that pose a real threat to
the national security of the Russian Federation. Such threats include the commis-
sion of fraudulent actions through the use of financial pyramids as part of criminal
communities (criminal organizations). The reality of threats to Russia's national se-
curity from the criminal activities of financial pyramids is due to the accumulation of
huge funds by them, which can be used to finance weapons and illegal armed groups
aimed at overthrowing the current government. In connection with the emergence of
threats to national security, here are considered separate author's proposals of a leg-
islative and other nature, aimed at preventing not only crimes in the fraudulent
sphere, but also criminal activities that encroach on the foundations of the existence
of the Russian state.

Keywords: national security; crime; Information Technology; fraud; financial
Pyramide; criminal community; criminal organization; illegal arms market; cryptocur-
rency; criminal procedure law; criminal prosecution; precautionary aspects.

One of the strategic tasks in ensuring the national security of our coun-
try is the prevention and suppression of offenses and crimes committed using
information and communication technologies, including the legalization of
criminal proceeds, the financing of terrorism, the organization of the illegal dis-
tribution of narcotic drugs and psychotropic substances, as well as the use in
illegal purposes of digital currencies [1].

Fraud committed in the field of information technology deserves close at-
tention. The severity of this problem has been repeatedly noted by the General
Prosecutor's Office of Russia. “The number of frauds committed with the help
of IT technologies has increased by more than 11 times in Russia over the past
five years,” according to the portal of legal statistics of the Prosecutor General’s
Office. It is also noted that the most common fraud in the field of information
and telecommunications technologies or computer information. They account
for about 70% of all thefts committed through fraud or breach of trust” [9].

At first glance, information technology fraud and national security might
appear to be very distant issues. The lack of perception of two criminal pheno-
mena is due to various circumstances, including the delimitation of jurisdiction
between law enforcement agencies, established by the criminal procedure legis-
lation and stereotypes that have developed over decades, which attributed
fraud to the police (police) problem, and ossified corporate traditions.

Today, the reality is that behind dry numbers and well-established legis-
lative and corporate stereotypes, departmental disunity, one can miss real
threats that, if there is no proper response from the relevant government au-
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thorities, can cause irreparable damage to national security or even have cata-
strophic consequences for our country effects.

For this reason, it becomes necessary to study not only the quantitative
characteristics of the criminal phenomenon, but also to analyze its qualitative
characteristics, identify the underlying causes of crimes and, based on the
findings, build a system of measures aimed at preventing criminal acts that
pose a potential threat to national security.

To substantiate the above arguments, let us turn to the information con-
tained in information and communication networks, including the Internet, in
connection with the initiation of a criminal case, which is currently under in-
vestigation at the Investigation Department of the Ministry of Internal Affairs of
the Russian Federation. This criminal case was initiated on the fact of commit-
ting fraudulent actions by the organizers of the financial pyramid Finiko. Ac-
cording to separate information contained on the Internet, the number of vic-
tims of its criminal activities has reached a million people, and the total dam-
age is about 4 billion dollars [12].

According to electronic media, later the investigating authorities of the
Ministry of Internal Affairs of the Russian Federation additionally qualified the
actions of the accused under Art. 210 of the Criminal Code of the Russian Fed-
eration, that is, the commission of fraudulent actions as part of a criminal
community (criminal organization) [6]. The basis for this qualification was the
circumstances indicating the deep structuring of Finiko's financial pyramid [7],
the action of organized groups not only on the territory of the Russian Federa-
tion, but also abroad [7]. The high level of organization of Finiko's financial py-
ramid is evidenced not only by its high level of structure, but also by the use of
advanced information technologies [7].

Refovods acted as organized groups, carrying out their activities by open-
ing offices not only in cities, but even in small towns, to attract investors to
this financial pyramid. The high level of organization of referrals was indicated
by individual programs that functioned in Finiko. To stimulate criminal activi-
ty, the developers of Finiko implemented the "Marketing — FINIKO Plan", in
which the hierarchy of referrals operated. The highest level in the hierarchy of
referrals was received by a person who managed to attract funds in excess of
$10 billion [12].

An analysis of the structure of the Finiko financial pyramid clearly dem-
onstrated that the intent of persons who committed fraudulent acts through
the use of advanced information technologies as part of a criminal community
(criminal organization) was initially aimed at causing damage to depositors only
on an especially large scale. These arguments are based on clarifications of the
provisions of paragraph 32 of the Decree of the Plenum of the Supreme Court
of the Russian Federation dated November 30, 2017 No. 48, from which it fol-
lows that when qualifying fraud committed as part of an organized group or
group of persons by prior agreement on the grounds of "on a particularly large
scale »should be based on the total value of property stolen by all members of
the criminal group [3].

The enormity of the scale of the commission of fraudulent actions is indi-
cated by circumstances indicating the presence of victims of the above actions
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not only on the territory of the Russian Federation, but far beyond its borders.
Among the victims were citizens not only of the former USSR, but also from
abroad [14].

To establish at least an approximate amount of money stolen from the
investors of the financial pyramid, we will again turn to individual resources
posted on the Internet. As separate materials show, referrals, i.e. persons who,
through deceit and abuse of trust, were engaged in involving gullible investors
in the Finiko financial pyramid, received no more than 30% of the depositors'
funds invested by them [16]. Taking into account the hierarchical system that
existed in the Finiko financial pyramid, the specified 30% share is the maxi-
mum, and it could only settle with referrals belonging to the tenth "stars". To
obtain the status of 10 stars, it was necessary to involve funds in excess of 10
million dollars. When referring to the "Plan — marketing FINIKO" the share of
referrals 10 "stars" will be no more than 10% of all barkers, and even less in
relation to the bulk of depositors. Consequently, in reality, Finiko's top man-
agement could have received money in the amount of 70 to 80% of all invested
funds, which already amounts to approximately 2.5 — 3 billion dollars. The re-
maining amount after the distribution of "profit" between the organizers of the
financial pyramid and the costs associated with its activities, including bribing
officials, should be at least $1 billion. Even after the “costs” incurred and the
distribution of “profits”, this amount of cash is colossal. Taking into account
the emerging threats to the national security of the Russian Federation, these
funds can be used to finance illegal armed groups, the main goal of which will
be the overthrow of the current government.

Arguments in favor of a potential threat of emergence in the form of the
creation of illegal armed groups are directly related to the illegal arms market.

Considering the special military operations taking place on the territory
of Ukraine, it is highly likely that a significant increase in the illegal circulation
of weapons is real, since in such conditions it is not possible to exercise full
control over it. In combat conditions, it is possible to write off suitable weapons
for their destruction, natural wear and tear and other circumstances that are
beyond the control of the command. A significant illegal circulation of weapons
can also cause trophy weapons that came after the liberation of the territories
of Ukraine from the nationalists. There will always be a temptation for a num-
ber of officials responsible for recording and storing captured weapons to sell
them. Given that the Ukrainian Armed Forces have lost heavy weapons as a re-
sult of the successful military operations of the Russian armed forces, it can be
assumed that there is a real opportunity to acquire an IFV (infantry fighting
vehicle) or even a tank. Accordingly, there is a real danger that captured wea-
pons will fall into the hands of not only criminals, but also illegal armed
groups. Moreover, the practice of illicit trafficking in weapons clearly shows
that their main supplier is army warehouses, the authorities of which, writing
off weapons, illegally sell them “to the left” [18].

Despite the active work of law enforcement agencies aimed at suppress-
ing criminal activities in the field of illegal arms trafficking [17], its market is
actively developing. A number of chats in the Telegram channel are especially
active, where there are significant difficulties in tracking down sellers and buy-
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ers of weapons. At the same time, telegram channels containing information
about the sale of military weapons are very accessible. So, when studying
this problem, the author, by simply using the Yandex search engine on the
Internet, managed to freely find a site selling weapons, which contains the
name of a military weapon, a set of ammunition indicating the assortment
and prices for this “product”. For example, a combat PM costs $600, and the
same pistol with a silencer costs $800. A combat pistol TT is $1050, and
with a silencer — $1350. The cost of AKMS is $1700. As standard with any
product: 1 spare clip, 3 clips of cartridges. Additionally, you can purchase
cartridges from 100 pcs. only with the subject. Here you can buy SVD (SVD
Combat Sniper Rifles) [4].

Of particular interest is the method of illegal acquisition of military wea-
pons. The same information resource emphasizes: “I want to draw your atten-
tion to the fact that payment is available ONLY in Bitcoin, which is equivalent
to the cost in dollars. Therefore, if you plan to place an order, prepare for this
method of payment!” [7].

The reason for turning to the “innovative” means of payment is not acci-
dental, and it is due to the maximum anonymity of cryptocurrency users and
the lack of control by the state, which makes it possible to maximally protect
sellers of illegal weapons and their buyers from criminal prosecution [13].

The security of financial transactions with cryptocurrency is due to the
fact that cryptocurrency platforms use encryption algorithms that protect net-
work participants, which currently completely exclude the impact of the hu-
man factor. This is its main advantage from banks and other credit institu-
tions, which cannot completely exclude the provision of information to both law
enforcement agencies and the drain to criminal elements [10].

If arms dealers and other criminals use fiat money (ordinary money in-
troduced by the state as official means of payment), which lacks anonymity,
the ability to track transactions by the state, there is a potential threat of their
freezing and criminal prosecution. For this reason, arms dealers categorically
require its buyers to make payments only in cryptocurrency, primarily in bit-
coins.

The need to ban cryptocurrency, where the main payment unit is Bitcoin,
was made by the Prosecutor General of Russia I.V. Krasnov [5; 8].

Proposals of the Prosecutor General of Russia Krasnov I.V. on the prohi-
bition of the circulation of cryptocurrencies are fully consistent with the tasks
of ensuring the financial security of the Russian Federation, which is the basis
of the national security of our country [2].

Along with this, it should be taken into account that the United States
has almost complete control over the cryptocurrency [20], so its distribution
within Russia may ultimately displace the domestic currency and subsequently
lead to the loss of sovereignty.

Thus, committing the theft of funds through fraud and breach of trust on
an especially large scale, and in relation to the Finiko financial pyramid on
a colossal scale, through the creation of a criminal community (criminal or-
ganization) and, accordingly, the emergence of a real threat of their use for
the purpose of not only financing illegal armed formations and the purchase
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of weapons, as well as other actions aimed at undermining national security,
it becomes necessary to develop measures to prevent this kind of criminal
acts [11].

For these reasons, the theft of funds on an especially large scale is able
to undermine the national security of the country, therefore, the infliction of
such damage will no longer be a private problem, but will affect public inter-
ests, which should always be a priority, since they affect the country's predo-
minant population.

The multidimensional nature of the problem under consideration does
not allow justifying and proposing all measures aimed at preventing fraudulent
actions that are committed through the use of advanced information technolo-
gies within the framework of one article, so the author proposes to dwell only
on its individual sides. Moreover, other preventive aspects of crime are consi-
dered in other publications. In this case, it is proposed to pay attention to the
criminal procedural aspects related to criminal prosecution.

By virtue of the provisions of h. 3 Article. 20 of the Code of Criminal
Procedure of the Russian Federation, criminal cases of private-public prose-
cution include criminal cases on crimes under Part 4 of Art. 159 of the Crimi-
nal Code of the Russian Federation, if they are committed by an individual
entrepreneur in connection with his entrepreneurial activities and (or) man-
agement of his property used for entrepreneurial activities, or if these crimes
are committed by a member of the management body of a commercial organi-
zation in connection with the exercise of his powers to manage the organiza-
tion or in connection with the commercial organization's entrepreneurial or
other economic activity.

According to part 3 of Art. 20 Code of Criminal Procedure of the Russian
Federation criminal prosecution under Part 4 of Art. 159 of the Criminal Code
of the Russian Federation are carried out in the absence of the victim, only if
this crime caused harm to state or other public interests.

The circumstances of these crimes clearly demonstrate that financial py-
ramids that cause damage to gullible depositors on an especially large scale as
part of a criminal community (criminal organization) can be used as one of the
main financial instruments aimed at providing material support to illegal
armed groups and purchasing weapons, it is proposed to exclude the crime,
under Part 4 of Art. 159 of the Criminal Code of the Russian Federation, from
the categories of crimes of a private-public nature (part 3 of article 20 of the
Criminal Procedure Code of the Russian Federation) and, accordingly, classify
it as a crime of a public nature, the issue of initiating which will be decided
against the will of the victim.
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MoimeHHH4YEeCTBO B chpepe 060poTa HEABHIKHMOCTH
B COBPEMEHHOM POCCHHCKOM O0IIleCTBE

C.A. EBceeHKOB"

AnHoTanus. B cTaTbe COOEPKUTCA TEOPETHUKO-IIPAKTHYECKUN aHAAU3 TAaKOIO yro-
AOBHOTO IIPECTYIIACHHSI B BH/IE MOIIEHHHYECTBA B CHelM(pUYecKoil cdepe obopoTa He-
JBUKHUMOCTH, KOTOPOE€ B COBPEMEHHOM POCCHHCKOM OOIIlecTBe Bce Ooaee u Ooaee arTya-
AU3UPYyeTCd. ABTOP pacCMaTPUBACT Pa3ANYHbBIE MOIIEHHHYECKHE CXEMBI, KOTOPBIE pa3pa-
0oTaAM IIPECTYITHUKH, Kacalollyecss IIEPBUYHOIO PbIHKA HEABHIKHMMOTO UMyIllecTBa. Bro-
PUYHBIH PBIHOK HEABHUIKHMMOIO HMYIIECTBa, HA KOTOPOM IIPEACTABACHO ropasnao OoabIiie
00BEKTOB HEIBMIKHUMOCTH, YeM Ha IEePBUYHOM, M, COOTBETCTBEHHO, CYIIIECTBYET IrOpasiio
OoABIIIE MOIIIEHHHYECKHX CXEM IIpeCTaBAsieT CO0OH, KaK yTBepKIOAeTCsl B cTaTbe, Ooaee
OOIINPHBIA CIIEKTP AT M3y4eHHd U aHaau3a. CoraacHO IIPOBENEHHOMY aHAAM3Y CyAeOHOH
IIPAaKTHUKH, Ha PBIHKE KOMMEPYECKOM HEABHXKHMOCTH OCYILIECTBASIOTCS AHAAOTHYHBIE
MOIIIEHHHYECKHE CXEeMBbI, KOTOPbhIE TAKXKe He OCTAaAHChH 0€3 BHUMATEeABHOIO aHAAM3A.

TeopeTuyeckue BbIBOABI B CTAThE OATBEPXKAAIOTCS KOHKPETHBIMU IIPUMEpPaMU
U3 YTOAOBHOM IPAaKTHKH PA3AHYHBIX CyAeOHBIX opraHoB Poccuiickoii denepaivu.

KaroyeBble CAOBA: IIPECTYIIA€HHE, MOIIEHHHYECTBO, O0DOPOT HEIABUKHUMOCTH,
IIEPBUYHBIN PBIHOK HEIABMKHMOIO HMYIIECTBA, BTOPHUYHBIM PBIHOK HEABHUXKHIMOIO
HMYIIECTBA, KOMMeEpYECKasd HEABUKUMOCTE, YTOAOBHOE 3aKOHOOATEABCTBO, CYAbI, CIIO-
CcOOBbI COBEpPILIEHUS IIPECTYIIACHUH.

paBo COOCTBEHHOCTH Ha XKHAO€ IIOMEUIEHNE — OJHO U3 BaKHEHUIIINX

npaB, coaepxkamwmxcda B cT. 40 Koncruryuumu Poccuiickoit denepa-

nud. B 4. 1 3akpenaeHo mpaBo KazKI0ro YeAOBEKa Ha XKUAUIIE, KOTO-

poe oTpazkaeT UAECI0 «IOCTONHBIN KU3HEHHBIN YPOBEHB» IAL KazK/0T0O

JeAOBeKa, IIPOBO3TAallleHHYI0 Beeolled nekaapaliyeil mpaB deaoBe-
Ka [1; 6, c. 104]. O mpaBe Ha XKHUAUIIE TOBOPUTCH B cT. 11 MexXayHapoaHOTO ImaK-
Ta 00 SKOHOMHYECKUX, COIIMAABHBIX M KyABTYPHBIX IIpaBax 1966 r. [2], B aApyrux
MeXIyHapOOHBIX AOKyMeHTax. 2KHUAMNIHBIN KomeKc Poccuiickoit ®epepamnuu 3a-
KPEIIHUA ITOAOZKEHHE O TOM, YTO I'pazkKiaHe I10 CBOEMY YCMOTPEHHIO U B CBOUX HH-
Tepecax OCYILIECTBAAIOT IIPHUHAJAEXKAIIME HUM JKHUAWIIHBIE IIpaBa, B TOM YHCAE
pacrnopszkalmTcsa UMH. ['pazkgaHe cCBOOOAHBI B YCTAHOBAECHUU U PeaAu3alluu CBO-
UX XHUAUIIHBIX [IpaB B CHAY A0TOBOpPa U (MAM) MHBIX IIPEAYCMOTPEHHBIX KHUAUIII-
HBIM 3aKOHOJATEABCTBOM OCHOBaHHUH. ['pazkimaHe, OCyILIEeCTBASIA >KHUAUIIHBIE IIpa-
Ba U HCIOAHSS BBITEKAIOIINE U3 XKUAUIIHBIX OTHOIIEHUN 00s13aHHOCTH, HE JOAXK-
HBbI HapyllaTh IIpaBa, CBOOOABI U 3aKOHHBbIE HHTEPECHI APYTUX rpazkaaH [3].

* Eeceenrxoe Cmanucnae AHOpeeeuu, MaruCTPaHT Kadeapbl YrOAOBHOTO IIPOIECCA
U KPUMHHAAUCTUKH MOCKOBCKOTO TOCYZAPCTBEHHOTO obaacTHoro yHuBepcurera (MI'OY). E-mail:
stanislav_evseenkovi@mail.ru
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B macrosmiee Bpemsa CyLIecTByeT OOABIIIOe KOAMYECTBO MOIIIEHHUYECKHUX
CXEM, CBS3aHHBIX C HEABUXKHUMBIM HMYIIECTBOM, OTHAKO, UCIIOAb30BaHUE KaKo-
ro-Anbo0 omnpeneAeHHOTo criocoba CoBepIIeHUS MOIIEHHUYECKUX AeHCTBUN 3aBU-
CHUT OT Pa3AWYHBIX 006CTOATEABCTB [12].

Kak mn3BecTHO, HEABUKHMOE UMYIIECTBO [AEAUTCS Ha: IEPBUYHOE, BTO-
pPUYHOE M KOMMEPYECKOE, U, COOTBETCTBEHHO, BBIAEASIOT MOIIEHHUYECTBO Ha
IIEPBUYHOM, BTOPHUYHOM U KOMMEPUYECKOM PBIHKE HEABUXKHUMOIO HMYIIIECTBA.

K nauboaee xapakTepHbIM crocobaM MOIIIEHHHYEeCTBa Ha IIEPBUYHOM
PBIHKE HEABHUXKNMOTO UMYIIIECTBA MOXKHO OTHECTH:

3aKAIOUEHHE OOroBOpa y4YacTHd B [JOA€BOM CTPOHUTEABCTBE (OTCYTCTBUE
pa3peIIuTeAbPHbIX JOKYMEHTOB, (DMHAHCHUPOBAHHUS U T.II.),

npoaaxka KBapTUP 10 IIpeaBapUTEeABHOMY 0TOBODY,

3aKAIOYE€HHE MHOTOYMCAEHHBIX CHEAOK IIECCHH, KacCalOIUXCH TOABKO O[-
HOT'0 O0BEKTa HeABMKUMOro nmymniectBa (Cxema 1).

Heob6xonyMo OTMETUTH, YTO IIPaBO COOCTBEHHOCTH IIEPBHUYHOIO HEIBU-
KHMOT'0 UMYIIleCTBa BCerza o(popMAsieTCs BIIEPBEIE.

Ha nepBuYHOM pbIHKE HeBHKH-
MOI'0 MMYLIeCTBA:

Cnoco6
1. 3aknrodyeHue JOroBopa ydacTus

B JIOJIEBOM CTPOUTEIBCTBE TPHU
OTCYTCTBUM BO3MOXHOCTH  TIO-
CTPOUTHh OOBEKT HEIBHKUMOCTH
(mpu  OTCYTCTBUM Pa3peIIUTEINb-
HBIX JOKYMEHTOB, (pMHAHCUPOBa-
HUS U [IPOYETO0);

2. Ilponmaxa kBapTup MO MpeaBa-
PUTEIILHOMY JOTOBOPY;

3. 3akiroueHne MHOI'0YHCIIEHHBIX
CJIEJIOK IIECCHH, MPEJIMETOM KOTO-
pBIX SBISETCS OJUH OOBEKT He-
IBHKAMOCTH, Y MHEIE.

COBEpPIIICHHUS

PECTYIJICHUS

[Topsimok mpuobpeTeHtsT HEABUKUMOCTU B COOCTBEHHOCTH OT 3aCTpPOHIIHKA
ycraHaBauBaeTcss PenepasbHbIM 3aKOHOM oT 30.12.2004 Ne 214-$3 «O06 ygacTuu
B JIOA€BOM CTPOUTEABCTBE MHOTOKBApPTHUPHBIX JOMOB M UHBIX OOBEKTOB HEIBU-
KHUMOCTH U O BHECEHHH U3MEHEHHU B HEKOTOPBIE 3aKOHOAATEABbHBIE aKThl Poc-
cutickoit deneparun» [S|, peryAUpPyIOIIUM OTHOIIIEHU, CBSI3aHHbIE C ITpUBAEYE-
HUEM [JEeHEXKHBIX CPEACTB IpaskJaH U IOPUANYECKHX AUIL JIAS JOAEBOTO CTPOU-
TEAbCTBA MHOTOKBAPTUPHBIX [IOMOB U (MAM) HUHBIX OOBEKTOB HEIBUXKHUMOCTU
1 BO3HUKHOBEHHEM y yYaCTHUKOB JIOAEBOT'O CTPOHUTEABCTBA IIpaBa COOCTBEHHO-
CTU Ha OOBEKTHI JOAEBOT'O CTPOUTEALCTBA.
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OmHako, HECMOTPSI Ha 4YeTKHe TpeboBaHHsS 3aKOHA, MPECTYITHHUKU paspa-
6oTaaM pa3AMYHBbIE MOIIEHHUYECKHE CXEMbI, Kacalollluecs MePBUYHOIO PbIHKA
HeIBUXKUMOT0 uMmylecTBa. [IpuBenem npumep U3 cyaebHoM mpakKTHUKU.

[Ipe3uagmyMm AcCTpaxaHCKOTO 00AAaCTHOTO CyZa yCTaHOBHA, 4To K.A., aBada-
dChb I'€HEPAABHBIM AUPEKTOPOM OPraHU3allUM, OCYLIECTBAAIOIIUX AE€ITEABHOCTD
II0 BBIIIOAHEHHIO CTPOMUTEABCTBA XKHABIX [JOMOB, HE HMe€d paspelleHUud Ha
CTPOHUTEABCTBO MHOTOKBAPTHUPHOTO XKHWAOTO OOMa, MMeE€S yMBICEA Ha XUIIEHHE
[EHEXKHBIX CPEACTB IIyTeM oOMaHa, He 3aKAIOYUB [JOTOBOPHI C MOAPAAHBIMU OpP-
raHu3alugMi, PaclIpoCTPaHUA B CPEACTBaX MacCOBOM HMHPOpPMAIIUU CBEAECHUS
O IPUTAAILIEHUU TpPak[aH IIPUHATH y4acTHE B JOAECBOM CTPOUTEABCTBE KHAOTO
noma. Ilocae 2Toro OH OT UMEHU YKa3aHHBIX (PUPM 3aKAIOUHA JOTOBOPHI yda-
CTHS B JOAEBOM CTPOUTEABCTBE MHOTOKBAPTUPHOI'O XKHWAOI'O 0Ma C IIOTEPIIEB-
UMM, COOOIIUB UM AOKHBIE CBEAEHUS O HAAUYHUU BCEX HEOOXOAUMBIX OKY-
MEHTOB [Ad Ha4dasa CTPOUTEABCTBA KHAOTO I0OMA, AOKHBIE CBEAEHHS O HAAU-
YUK HEOOXOAUMBIX [AE€HEXKHBIX CPE/ICTB U TeXHHUYECKHNX BO3MOXKHOCTEH nad 3a-
BEPIIEHHUS CTPOUTEABCTBA, IIOAYYHA OT IIOTEPIEBIINX MOEHEXKHBIE CPENCTBA,
KOTOpPhIEe B KacCy U Ha pacdeTHbIe cueTa oOIllecTBa He BHEC, TEM CaMbIM, He
HaMepeBasdCh UCIIOAHATH 00d3aTeAbCTBA IIepes ITOKYINaTEASMU II0 3aKAIOYEH-
HBIM floTOBOpaM [7].

[pyro¥l npumep, KacarmIlUicsa NPOoaasKHu KBApTUP NEPBUYHON HEABUXKH-
MOCTH II0 IIPEABAPUTEABHOMY JOTOBODY.

3acTpoHIUK — IIPECTYIIHHUK 3aKAIOYAET C rpakJaHaMU IIpeaBapHUTEAbHBIN
JOTOBOP KYIIAHU-IIPOAAsKH HEABUXKHUMOCTH, IIPEAMETOM KOTOPOI'O ABAAETCH BO3-
Me3aHad Iepenada HeIBUKUMOI'O MMYIIIECTBA B COOCTBEHHOCTD Ipask/IaH IIOCAE
BBoZla oObeKTa B 3KcIayatalyio. IIpobaemMa cobarofeHNsS UHTEPECOB I'pazKiaaH
COCTOHUT B TOM, YTO TAKOM OOTOBOP HE PETHUCTPUPYETCH, BCAECACTBHE YEro HE
IIPEACTAaBAIETCI BO3MOXKHBIM OTCAEOUTH, CKOABKO IpazkJaH 3aKAIOYHUAHU TaKHe
OTOBOPBI Ha OOHU U T€ XK€ 00BbEKThl HeABUXKHUMOCTU. Boaee Toro, Ha IIpakTUKE
TaKOU IIPeaABapPUTEABHBIN JOTOBOP HE BAECYET IOPUANYECKUX IIOCAEACTBUH, TaK
KaK O0BEKT HEABHUXKHMMOCTH 10 JOTOBOPY HE HACHTUDUIIUPYETCS.

BaskHO TakzKe OTMETUTh, YTO CYOBbEKTaMH MOIIEHHHYECTBa Ha IIEepPBUY-
HOM DPBIHKE {BAFIOTCH HE TOABKO IIPECTYIIHUKH, IIPEACTABALIOIINECH HAU IB-
AFIOIIMECS 3aCTPOHIIMKAMHU, HO U AJKEYYACTHHUKU JOAECBOTO CTPOUTEABCTBA, KO-
ria 3aKAIYaeTCd HEeCKOABKO JIOTOBOPOB 00 YCTYIIKe IIpaBa TpeOOoBaHUS IO [0-
rOBOPY [AOAEBOTO y4acCTHsl, HE YBEAOMAASA IIPHU 3TOM 3aCTPOMIIHUKA, BCAEACTBUE
4ero IIPECTYIIHUK OT HECKOABKHUX AUWI] IIOAYYAET OIIAATy 3a YCTYIIA€HHBIE ITpaBa
B pa3Mepe CTOMMOCTH KBapTHPBI, & KOHTPAreHThbI, COOTBETCTBEHHO, HE MOIYT
npruobpecT B COOCTBEHHOCTH YKa3aHHbIE B [OrOBOpE IIECCHUM IIpaBa TpeboBa-
HU4 K 3aCTPOHIIUKY, TaK KaK SBAFGIOTCHI HE €AUHCTBEHHBIMHU 1I€CCUOHAPUAMH.

BTOpHUYHBIN PHIHOK HEABHZKHMMOTO HMYIIECTBA IIPEACTaBASIET COD0OH Ooaee
OOIIIMPHBIN CHEKTP OAT U3YYEHUS U aHaAu3a, IIOCKOABKY Ha HEM IIPE/ICTaBAE€HO
ropasno OoAbIlle OOBEKTOB HEABUIKUMOCTH, YeM Ha MEePBUYHOM, U, COOTBETCT-
BEHHO, CYILIECTBYET ropas3ao OOABIIIE MOIIIEHHHYECKHUX CXEM.

[IpuBenem npumep U3 cyaebHON IpPaKTHUKU.

BaypymoBa A.M., c 11eABIO 3aBAQIEHUS UMYyIlleCTBOM Ip-Ku [, Oymyau ¢ Hekt
3HAKOMOM M MMEIOIIEN AOCTYII K AOKyMeHTaM rp. ['., a UMeHHO, MaclopTy rpaxk-
fAaHuHa PP Ha mMm4a I'., moapICKasa KEHIMHY 10 BO3PaCTy U I10 BHEIIIHOCTH IIO0-
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XO0XKyI0 Ha Ip. ., ¢ KoTopo#l moroBopHaach O TOM, YTOOBI yKa3aHHAas JKEHIIIMHA
IIpeAcTaBUAACh IIPU O(POPMAEHUHN pana MOKyMeHTOB Ip.l., a Takske mpu HeoOXo-
JUMOCTH IIPUHSIAQ MEPBI K IOAITHCAHUIO JOKYMEHTOB, KOTOPbIE YKaxKeT el 3aypy-
MoBa A.M., ot umeHu rp. I'. [lasee rpazkaaHKu oOPATHANCH K HOTAPHUYCY C IIPOCH-
6ot 0 HOTapHaABHOM YZOCTOBEPEHUU MNOBEPEHHOCTHU U 3aBEUIaHUS OT UMEHU
. Ha uma 3aypymoBoit A.M. [Tocae aToro ykazaHHble AUIA OOpPATHAUCH K HOTAa-
PHYCy 3a yAOCTOBEPEHHEM IOAAEABHBIX AOroBOpPa IOXKHU3HEHHOTO COAEPKAHHUA
C MXKOUBEHHUEM M IIEPENATOYHOrO akTa oT UMeHU rp. [. Ha nma 3aypymoBoii A.M.
[Tocae cmeptu rp. I'. BaypymoBa A.M. 1o moaneAbHBIM JOKYMEHTaM 00paTHAaCh
B PETHCTPUPYIOUINH OpraH 3a perucrpaliredl nmpaBa COOCTBEHHOCTH Ha HEIBU-
KHUMOCTbD, IPpUHAaaAeKaBIIyIO I'p. . [8].

Kak mpaBuao, mpaBo COOCTBEHHOCTH y3Ke€ 3aKAIOYAaAOCh HEOOHOKPATHO,
U COBEPIIAAOCH HEKOTOPOE KOAMYECTBO CHAECAOK I10 JaHHOMY BHIY HEABH>KHMOI'O
nMmymiecTBa. OQHUM H3 CaMbIX PACIIPOCTPAHEHHBIX CIIOCOO0OB COBEPIIIEHUS IIpe-
CTYIIA€HHS Ha PBIHKE BTOPHUYHOI'O HEABHIKHMOI'O UMYIIECTBA SABASETCH KyIIAd-
npoaaxka JaHHOM HEABHKHUMOCTH IIO IOANEABHBIM AOKyMEHTaM (IacropTy, HO-
BEPEHHOCTH, IIpaBOyCTaHABAUBAIOIIUM NOKyMeHTaM) (Cxema 2).

Ha BTOpHYHOM pbIHKE HeIBHKUMOTIO
HMYIIeCTBA:

Cnoco0
COBEPIICHHMS
pecTyIie-

HUS

1. CoBepuieHue CIEIKH IO MOJ-
JENbHBIM TOKYMEHTaM (T10/1-
JETbHON TOBEPEHHOCTH, 3aBe-
IIAHUIO);

2. CoBepleHHE CACIKY MO BUIOM
MMOCPETHUKA B 3aKITFOYCHUN
clenku (puentopa);

3. JlBoiiHas KyIUIA-IpoAaka He-
JTBUKAMOI'O UMYIIECTBA;

4. MaxuHaluy ¢ UCII0JIb30BaHUECM
cyOcuIuid, U UHBIE.

OmgHako, HaHHBIA CIIOCOO ABAFETCSI HE €IUHCTBEHHBIM. EIllle ogHUM H3
CItocob60B MOIKHO yKa3aTb — IepeoPopMACHHE HEABUXKUMOIO UMYIIIECTBA Ha OC-
HOBaHUWU ITIOAAEABHOIO 3aBEIaHUd.

[IpuroBopom B oTHoLIeHUU AaekceeBa B.M. ycTaHOBAEHO, YTO OH ABASIACH
YAEHOM IMPECTYIIHOTO COO0IIeCcTBa, KOTOPOE HE3aKOHHO ITOAYYaAO BO3MOIKHOCTD
PaCIOpsIzKEHUsT HEABHXKHUMBIM HMYIIECTBOM IIyTeM OOMaHa TIoCydapCTBEHHBIX
OpPraHoB, COTPYAHUKOB TOCYYPEXKIEHUU U HoTapuara. [laHHbIM IIPECTYIIHBIM
coob1recTBOM ObIA pa3paboTaH IMAaH MOIIEHHUYECKUX NEHCTBUM, B COOTBETCT-
BHUH C KOTOPBIM IIPEAMETAMHU IPECTYIIHBIX AEWCTBUH CTAaHOBHAOCH MMYIIIECTBO,
BXO/SIIEe B HACAEOCTBEHHBIE MAaCChl IIOCA€ YMEPIIUX COOCTBEHHUKOB. [locae
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oOHapPYyKEHHUsI O0BEKTOB HEABUIKHMOCTH yYaCTHUKH IIPECTYIIHOTO COOOIIecTBa
U3rOTaBAWBaAU IOZIEABHOE 3aBeIllaHle YMEPIIIEro COOCTBEHHUKA HEIBUXKIMOTO
UMYyIIeCTBa (BBOAA B 3a0AyKOEHHE HOTAPUYyCOB) AMOO IIyTeM BBeEIEHUS B 3a-
OAyKaoeHUe cyned palloHHBIX cynoB CauHkT-IleTepOypra u gOOHMBAAHCH HYKHOTO
JASI HUX PEIeHUs O IIPU3HaHUU IIpaBa COOCTBEHHOCTH [9].

CTouT TakXKe OTMETHUTBb, YTO CYIIECTBYIOT MOIIEHHHUYECKHE CXE€MBbI, HC-
IIOAB3YIOIINE BapHUaHT C SIKOOBI yMEPIIHMU COOCTBEHHHMKAMH HEIBHIKIMOTO
uMmyliectBa. Ha camom nmeae COOCTBEHHUK KUB, HO C CHAY PA3AMYHBIX ITPUYHH
He IIPOKUBAET B KBapTHUPE, AU0OO €€ IIPOCTO CAAET B apeHy.

B nmanHOM cay4ae, IPECTYIIHUKHU IIOAAEABIBAIOT CBHAETEABCTBO O CMEPTH,
3aBelllaHue U obpallaloTcd K HOTApHyCy 3a CBHAETEABCTBOM O IIpaBe HaCAeoo-
BaHUd KBapTupbl. CIIyCcTsd IIOATOla OHH OCYIIECTBASIOT IIPOMAAXKy MNaHHOM He-
aBuxxuMocTu. Hanmpumep, MeniepoB, 3Barunckasi, KapanaeB u borgaHoB ¢ Ko-
PBICTHOH I1eABIO BCTYIIMAU B IIpeIBapUTEABHBIN CrOBOP Ha XHUINEHHE IIyTeM 00-
MaHa IpUHazAekalled Ha mpaBe COOCTBEHHOCTU I'p-Hy KOpOTKOBY KBapTHUPHI.
OHU paspaboTasu IIPECTYIIHBIN ITAaH Ha 3aBAa/ieHUe KBapTHUPOH U paclpeneAu-
AV POAM, COTAACHO KOTOPBIM 3BATHHCKAas [OAXKHA Oblra IIPUBAEYL K COBepIIIe-
HUIO IIPECTYIIA€HHS AUII0, BBICTyIIAlOIlee B KadecTBe HacaeaHKa KopoTkoBa 110
3aBenlaHuio, a bormaHos, nmpencraBasgsack KOpoTKOBBIM, COCTaBUTDH 3aBEIIaHUE.

B coorBeTcTBHHU C mIAaHOM, 3BATHHCKAS ITPUBAEKAA K COBEPIIEHUIO IIpe-
crynaeHUs MemiepoBa, KOTOPBIH COTAACHACS BBICTYHATH SIKOOBI HaCAE€THUKOM
KopoTkoBa, mmpemocTraBuA CBOU HaCIIOPTHBIE JaHHBIE A BHECEHHS UX B IIOMI-
AOKHOE 3aBelllaHue. KapaHaeB comeiicTBOBaA HEYCTAHOBAEHHBIM AHIIAM B H3TO-
TOBAE€HHUH IIOJAOXKHOTO IacnopTa Ha uMd KopoTkoBa ¢ BKA€EHHOH B HeEro ¢ooTo-
rpacdueit BormanoBa nag JasbHEHIIEro UCIIOAB30BaHUS B MOIIIEHHHUYECKUX Aeli-
cTBUgX. [leliCTByd B COOTBETCTBHUH C IIAaHOM, KapanaeB ¢ BormaHoBEIM, Ipen-
CTaBAFIOIIUMCH U AEeHCTBYIOIIUM OT UMeHH KOpoTKoBa, IPHUOBIAU B HOTapHUaAb-
HyIO0 KOHTOPY U COCTaBHAHM OT UMEHH KOopoTKoBa 3aBelllaHHhEe B I10AbB3y Meriepo-
Ba. [laaee maa moaydeHuda B otaeae 3AI'C cBupaereapcTBa 0 cMepTu KopoTkoBa
IIPU CONEMCTBUH HEYCTAHOBAEHHBIX AMIL U3TOTOBHAH 3aBE€IOMO IIOIAOXKHOE Me-
OUITMHCKOE CBUIETEABCTBO O cMepTU KopoTkoBa, sSK0ObI BbhlmaHHoe Bropo cy-
AeOHBIX MEIUIIMHCKUX 9KCcIepTu3 (nasee — BCMO).

[Ag moAydeHud MEeOUIIMHCKOTO CBHAETEABCTBA 0 cMepTu B BCMO, mpen-
craBAaeHUd ero B oTaeA 3AI'C u noAydeHHs CBHAETEABCTBA O CMepPTU Ha umsa Ko-
poTKoBa 3BArvHCKasl IIpuBAekaa KaambikoBa u MoHaxoBy, He IIOCBSMIas WX
B IPeCTYNHbIA yMmbIcea. [loaAydnB yKa3zaHHbIE IONAOXKHBIE JOKYMEHThI, MemieposB
C IIeAbIO 3aBAaieHUs KBapTUpoi KopoTKoBa, Bhlgaa JOBEPEHHOCTH BaTwhipbeko-
BOM, YIIOAHOMOYUB €€ OBITh €ro IIPEeACTaBUTEAEM II0 BOIIpocaM O(OPMAEHUS
U IIOAYYE€HHSI CBUAETEABCTBA O IIpaBe Ha HACAEACTBO II0 3aBEIIAHUIO IIOCAE IKO-
651 ymepuiero KopoTkoBa, He IIOCBSIIasl €€ B IIPECTYIIHbIE IIAaHbI. BaTbIpOeKo-
Ba, AeHCTBYsS B COOTBETCTBUHU C yKaszaHUSIMU MellepsKoBa, I1ogasa 3aBellaHue
oT nMeHHU KopoTKoBa U 3agBA€HUE O IIPUHSTUHN HACAENCTBa OT UMeHHU Memiepo-
Ba HOTApHUycCy HoTapuasbHOro okpyra Cankr-Ilerepbypra.

Taxkum obpasom, 3BaruHcKas, MeiepoB, KapanaeB n BormaHoB mbITasnch
oOpaTUTh B CBOIO IIOAB3Y KBapTUpy KoporkoBa croumocthio 1 131 833 pybada, yuem
HaMepPeBaAUCh IIPUYUHUTH IIOCAETHEMY 3HAYHTEABHBIH MaTepHUaABHBIN yIIepoO,
B 0c0o00 KpyITHOM pasmepe. [JoBeCcTH A0 KOHIIA CBOM IIPECTYIHBIH yMBICEA HE
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CMOTAH II0 HE3ABUCLIIIMM OT UX BOAHU OOCTOATEABCTBAM, TaK KaK obMaH ObIA 00-
Hapy>KeH HOTAPUYyCOM M IIOTepPIEeBIIUM. [JeHCTBHUS BUHOBHBIX CYyOM KBaAHU(]U-
poBansl 110 cT. 30 4. 3, cT. 159 4. 4 YK PP [10].

BaxkHo Takke OTMETHUTBb, YTO BCE-TAKM OCHOBHOH IIEABIO IIPECTYIIHHKOB
ABASIETCS HE MOJleAKa ITPaBOYCTAHABAUBAIOIIUX JOKYMEHTOB, a IIOAYYEHUE AFO-
ObIMU criocobaMu AyOAMKATOB O(UIIMAABHBIX JOKYMEHTOB, C IIEABIO COBepIIIe-
HUS JaAbHEUINIEN KyIIAU-TIPOJa KU JaHHOT'O HEABUXKUMOI'O UMYIIIECTBA.

TakzKe CTOUT OTMETHUTH POAb ITOCPEIHUKA — «PHEATOPA» B MOIIIEHHUYECKOH
CcxeMe, IIPH OCYILECTBAEHHHU CAEAKH KYIIAH-IIPOIAYKH.

B., c 1eAblo XUINEHUsT OEHEXHBIX CPEACTB B., myTeM obMaHa M 3A0VIIOT-
pebass moBepHeM, 3aBepuaa B. B ToM, UToO OyzeT meficTBOBaATh B €€ HHTEpPEcax,
OKasKeT ITOMOIIb IIPH IIPOoAazkKe IMPUHAIAEKAIIEH el KBapTHUPhI U IIPHOOPEeTEeHUN
OIBYXKOMHATHOW KBapTHPBI. B., moAyYnB WHGMOPMAIIUIO O ITPOJAZKe ABYXKOM-
HaTHOM KBapTHPHEI, BMecTe ¢ B. moceruaa ee. Korma B. BeIpazuasa coraacue Ha
IpHoOOpeTeHNEe MAaHHONW KBapTHUpPBI, B., coolOiImaa eii He COOTBETCTBOBABIIIHE
JOENUCTBUTEABHOCTH CBENEHHS O BHECEHHH €0 COOCTBEHHHKY KBAPTUPBI JEHEXK-
HBIX cpeacTB B pasmepe 300 000 py0. B kadecTBe 3amaTka. Takke B. mpenao-
KUB B. B yaeHaM ee CeEMBbH CHATBHCS C PETUCTPAILMOHHOTO ydeTa [0 MECTYy KU-
TEABCTBA, YTO OHU U CIEAAAU.

BBenennasa B. B 3a0AyxKIeHHE O TOM, UTO B PaHEE YAOCTOBEPEHHOM A0OBE-
PEHHOCTHU OOHAapyzKeHa ONIMOKAa, KOTOPYIO HEOOXOMAUMMO HCIIPABUTL U OJHOBPE-
MEHHO ITPOBECTHU CIAEAKH IIO IIPOJasKe e€e KBapTHUPhI U IIPUOOpeTeHud 2-X KOM-
HaTHOHW KBapTHUPBI, HE MPEACTABAIETCS BO3MOXKHBIM, 0DOPMHAA ABE HOTAPH-
aAbHO VIOCTOBEPEHHBIX MOBEPEHHOCTH, OMHONW K3 KOTOPBIX YIIOAHOMOYHAA bB.
IpaBOM IIPOAAsKU ITPUHALAEKAIIEH el KBapTHUPhI, IOAIIMCAHULA OT €€ HMMEHHU
JOTOBOpPa KYIIAU-TIPOJAasKH, PETHCTPAIIUU Ilepexola ITpaBa COOCTBEHHOCTH Ha
KBapTHUPY B IIOAVIYEHHS ITPUIUTAIOINUXCA €M MeHEXKHBIX CPEACTB, a APYyrod —
IIPHOOPECTH 3a IIeHy U Ha YCAOBUSX II0 CBOEMY YCMOTPEHHIO ABYXKOMHATHYIO
KBapTHUpy, 4To B. U ocyiiecTBHAa BTaiiHe oT B., 3aBAaneB BBIPYYEHHBIMU CPEI-
CTBaMH, B TO BpeMs KaK IIOTEPIEBIIINE OCTAAHUCH 0e3 MeHEeXKHBIX CPEICTB U 0e3
JKUABL [11].

HeobxoguMoO OTMETHTBH, YTO CYIIECTBYIOT MOIIIEHHHUYECKHE CXEMBI C HC-
IIOAB30BaHUEM PAa3AHYHBIX CYOCHUANM, MATEPUHCKOIO KalluTaAa, 3aKAIOUEHHEM
(PUKTUBHBIX CAEAOK (IIPECTYIIHHUKH 3aKAIOYAIOT CAEAKY C HEABUKUMBIM HMYIIE-
CTBOM, a 3aTeM o0pallaloTcd B Cy, YTOOBI MIPU3HATEH JAHHYVIO CAEAKY HeIeHCT-
BUTEABHOH C II€ABIO BO3BpaTa HEABUXKHNMOI'O UMYIIECTBa, HO HE Bo3BpaTa oIlAa-
ThbI 110 JAHHOMY JI0TOBODY).

CoraacHO IPOBEOEHHOMY aHAAU3y CyIeOHOH ITPaKTHUKU, HAa PbIHKE KOMMeEp-
YEeCKOM HEABHIKUMOCTU OCYIIIECTBAGIOTCS aHAAOTUYHBIE MOIIIEHHUYECKHUE CXEMBI.
Kommianus, 3aHUMAIONIAsCsa ITPOU3BOJCTBOM U ITPOAAaKeW IOBEAUMPHBIX HU3IEANH,
IPUHSIAA PELIeHNE O PaCIIUpeHUN Ou3Heca U OTKPBITHE eIlle OMHOM TOYKHU ITpoaa-
XKH1. PYyKOBOACTBO (PHUPMBI 3aKAIOYHAO, YTO IIEAECOOOpa3Hee KYyITUTH IIOMEIIEHHe
A HOBOTO MarasuHa, a He apeHAoBaTh ero. [locae HEKOTOPBIX ITOMCKOB ITOAXO-
Osiiiee IIOMEIIeHHe HAallIAOCh, U JOBEPEHHOE AHII0 COOCTBEHHHKA, KOTOPOE BEAO
BCE IIEPErOBOPHI M0 CHAEAKE, MPEIAOKHAO MOCTATOYHO BBINOJHBIE ycaoBUdA. Cam
COOCTBEHHUK ITIOMEIILEHHS ObIA B IAUTEABHOM KOMaHIUPOBKE, II0O3TOMY B ITpOIeCcCe
ydyacTusd He npuHuMas. OQHAKO CIyCTs KaKoe-TO BPeMsS €My BCe K€ IIPHUIIIAOCH
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BKAIOYHNTHCA B ITpoliecc. Bo3BpaTuBIINCE N3 KOMaHAUPOBKH, OH y3HaA, YTO apeH-
JaTop, KOTOPBIM CHSIA Y HETro IIOMEIIEHUE, B €r0 OTCYTCTBHE MHOANEAAA T€HEPaAb-
HYIO JOBEPEHHOCTH U IPOJaA AAHHBINM BU HEABIXKHUMOIO UMYIIIECTBA.

TakuMm 00pa3omMm, B JaHHOM CAyYae MblI CHOBA BUOUM IIOANEAKY HOKYMEH-
TOB, YTO U B OTHOIIEHUU BTOPUYHOT'O HEABUXKUMOT'O UMYIIIECTBA.

Takke, B OOABIIIMHCTBE CAy4YaeB, MOXKHO BCTPETHUTH TAKyH MOIIEHHUYE-
CKYyIO CX€My, KaK — IIOKyIIKa JAaHHOTO BH/Aa HEABUXKHWMOCTH y AHIA, KOTOPOE HE
HMEAO ITOAHOMOYHN Ha COBEPIIEHHE CAEAKH KyIIAU — IIpofazku. 4acTo 3To mpo-
UCXOMUT U3-3a KOH(PAUKTA aKIIMOHEPOB, KOTOPhIE HE MOTAU JAOTOBOPUTHCH. VA
JKe, Ha000pOT, CTOBOPHUAUCH.

PaccmorpumMm eme oamH npumep. KommnaHudg, 3aHUMAIOIAACSI HU3TOTOBAE-
HHEM U peasn3anuedl KOHAUTEPCKOM MNPOAYKIINU, HCKasa HOBOE IIOMEIIEHUHE
non cBo¥ nex. B mrore Hammaocs AO, KOTOpOE MpEeasaras0 Ha BBITOAHBIX yCAO-
BUAX IPUOOPECTH Y HEe MAOIIAAN B JOBOABHO OTOAAC€HHOM ITPOMBIIIAECHHOU 30-
He. B manHOW KOMITaHUHM OBIAO ABa MasKOPHUTApPHBIX akIioHepa. [lepBrlii Baa-
nea 60% aknuil U ero «upaBad pyKa» — F€HEPAABHBINM OUPEKTOP, KOTOPBIM BeEA
BCE IIEPETOBOPHI I10 IPOoAazKe IIOMENIEHUd. B uTore, mpoOMBIIIIA€HHBIE IIAOIIAAH
ObIAM TIPOMIAHBI, caeAka Obirna odopmaeHa. CIycTd Kakoe-TO BpeMs 10O6pocoBe-
CTHBIH MOKyMAaTeAb IOAYYHA ITHCHBMO U3 apOUTPasKHOTO Cyaa, rae ObIAO yKal3aHo,
4TO CAEAKA KYIAU-IIPOAAaKH Oblaa MpHU3HAHA HE3aKOHHOH. ['eHepaAbHBIH AUpPEK-
TOP HE MOAYYHA ONOOPEHUS COEAKH Ha o0IIeM COOpaHUHM aKIIMOHEPOB, KaK OH
9TO MOOAXKEH OBIA CHEeAaThb II0 3aKOHY, a BTOPOM aKIIMOHEP ObIA KATEeTOPHUYECKH
IIPOTUB COBEPIIECHUSI NAHHOU CAECAKH.

B pmamHOM caydae, MOXKHO TOBOPHUTBH O CrOBOPE€ aKIIMOHEPOB, CO BCEMHU
BBITEKAIOIIMMU A HUX BBITOJJAMH B CAydae IIPU3HAHUA CAEAKH HE3aKOHHOM,
TaK KaK HOBBIM COOCTBEHHHK MOT YCIETh CAEAATH JOPOTOCTOLAIIUH PEMOHT IIO-
MEIIeHUsI, 1 KOMIIEHCAIIUs [IOCA€ ITPHU3HAHUA CHAEAKH HEIEeHCTBUTEABHOH Oblaa
ObI B pa3bl MEHEbIIIE, YeM OBIAO 3aTpadeHo.

CunraeM HEOOXOAUMBIM OTMETHUTH €IIle OJHY PaCIPOCTPAHEHHYIO MOIIIEH-
HUYECKYI0 CXeMY, B KOTOPOM CIEeAKa KYIIAH — IIPOAAKH ITPOIIIAA COTAACHO Tpebo-
BaHUSIM 3aKOHOIATEABCTBA U I10 0000 THOMY COTAACHIO CTOPOH, OMHAKO, Yepe3 He-
KOTOPBIH ITPOMEIKYTOK BPEMEHH ITPOUCXOIUT CMEHA OOCTOSITEABCTB M, COOTBETCT-
BEHHO, JaHHAad CIeAKa CTAHOBUTCS SKOOBI HEBBITOHOM AL OMHOM M3 CTOPOH.

OueHb YacTO KOMITAHUS-TTPOIaBell, €CAH UCIBITHIBAET CepPhe3Hble (PUHAHCO-
Bble 3aTPyAHEHMd, BBIHYXK/EHaA MOpoAaBaTh HMEIOIIHECS Yy Hee KOMMepUeCKHe
naoraau ¢ 6oAbIIol ckuakoi. Ho, crmycta Kakoe-TO BpeMsl IIPOOAEMBI PEIIaroTCs,
U IIPOJaBel], BHYTPEHHE HE COTAACHBIN C TEM, YTO B CBOE BPEMH TaK IIPOLECIIEBHA,
cTapaeTcs BO3BpaTUTh Bce o0paTHo. OUeHb YacTo IPU OCIapUBAHUU TAKOU CHOEA-
KU1 VCIIOAB3YIOT CAEAYIOUTUH MOMEHT, IIPHUCYTCTBYIOIIUH BO BpeMsI OOABIITMHCTBA
coOpaHUU aKIIMOHEPOB IIPU OL00PEHUM KPYITHOH CAEAKU. PerreHre o coBepIIeHuH
COEAKU ITPUHHMAETCS HECKOABKUMU aKIIMOHEPaMU, a IIPOTOKOA ITOAIIHCHLIBAETCH
TOABKO CEKpeTapeM COOpaHus U IIpeaceaTeseM. B pedyabraTe ocTasbHBIE MOTYT
3asBUTH, YTO HE yIACTBOBAaAH B COOPAHHU U IOTOMY CIEAKA HE3aKOHHA.

Uau emre oguH mmpuMep, Korga KOMIAaHUsS JOCTATOYHO CHABHO IIOCTpasiasa
BO BpeMsl KpHU3HCa U HE HMe€AA CPEACTBA BBIIAQUUBATH 3HAYUTEABHBIM KPEIUT.
BreiA0 IpUHATO pelIeHrue 0 CPOYHON IPOoAazKe €€ aKTHBa — CKAQCKOIrO ITOMeEIIle-
Hus. M3-3a CPOYHOCTH CHEAKHU COOCTBEHHHK 3HAYUTEABPHO CHU3UA II€HY, YTOOBI
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ObIcTpee IpUBAEYD MMOKyIiaTeasa. Korma caeaka Obiaa coBepIlieHa, 00CTOSITEABCT-
Ba B KOMITAHUH U3MEHHUAUCH.

B uTore, BOCIIoAb30BaBIIIUCEH TE€M, YTO TOABKO MPE/CEMATEAb U CEKPETapPh
TIOAITUCBIBAAN ITPOTOKOA OO0 OJOOPEHUH CHOEAKU, APYTHE YIACTHUKU 3asBHUAH,
4YTO OHU HE TroAocCOBaAM Ha cobpanuu. Caeaka Oblaa OCIIOpeHa, ITOKYIATEARO
BEPHYAUCH JIEHBI'U C BBIITAATOMH MPOIIEHTOB II0 CTaBKE Pe(PUHAHCHUPOBAHUSA, YTO
[ASI TIpOJIaBIA OBIAO OUYEHDb BBITOHO.

TakuMm oOpasom, 4TOOBI MUHUMH3UPOBATHL PUCKH BO3HHUKHOBEHUS IT0100-
HBIX CUTYyallHi, HEOOXOAMMO, YTOOBI BCE YYAaCTHUKH AKIIMOHEPHOTO OO0IIecTBa
C TpeabIBACHHEM TIIAaCIioOpTa B IIPUCYTCTBHU IIOKyIlaTeAss COOCTBEHHOPYYHO
TIOIITUCAAN TIPOTOKOA 00 OMOOPEHUH COEAKH.

CaemoBaTeAbHO, UCXOMsl U3 BCETO BBIIIEIEPEYHCAEHHOTO, CAEAKH C KOM-
MEPYECKHUM HEABUXKHUMBIM HMYIIECTBOM TAKXKE OTHOCHATCS K CAEAKAM C ITOBBI-
IIIEHHBIMH PUCKaMH, KaK U JKUAOE€ HEABUXKHMOE UMYIeCcTBO. HecMmoTps Ha To,
YTO B KOMIIAHHUSIX CYIIECTBYET IOPHUAUYECKOE COITPOBOXKIEHUE CAEAOK, BCE paB-
HO HCIIOAB3YIOTCSI Pa3AUYHBIE MOIIIEHHUYECKHE CXEMBI, B TOM YUCAE C UCIIOAB30-
BaHHUEM HeI0OPOCOBECTHOTO ITOBEAEHUS KOHTPATEHTORB.
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Real estate fraud
in modern Russian society

Stanislav A. Evseenkov*

Annotation. The article contains a theoretical and practical analysis of such
a criminal offense in the form of fraud in a specific area of real estate turnover, which
is becoming more and more relevant in modern Russian society. The author considers
various fraudulent schemes developed by criminals relating to the primary real estate
market. The secondary real estate market, where there are many more properties than
the primary one, and, accordingly, there are many more fraudulent schemes, is, as
stated in the article, a wider range for study and analysis. According to the analysis of
judicial practice, similar fraudulent schemes are carried out in the commercial real
estate market, which also did not go unnoticed.

Theoretical conclusions in the article are confirmed by concrete examples
from the criminal practice of various judicial bodies of the Russian Federation.

Key words: crime, fraud, real estate turnover, primary real estate market, sec-
ondary real estate market, commercial real estate, criminal law, courts, methods of
committing crimes.

The right to own a dwelling is one of the most important rights con-
tained in Art. 40 of the Constitution of the Russian Federation. Part 1 en-
shrines the right of every person to housing, which reflects the idea of a “de-
cent standard of living” for every person proclaimed by the Universal Declara-
tion of Human Rights [1; 6, p. 104]. The right to housing is mentioned in Art.
11 of the International Covenant on Economic, Social and Cultural Rights of
1966 [2], in other international documents. The Housing Code of the Russian
Federation consolidated the provision that citizens, at their own discretion
and in their own interests, exercise their housing rights, including dispose of
them. Citizens are free to establish and exercise their housing rights by virtue
of an agreement and (or) other grounds provided for by housing legislation.
Citizens, exercising housing rights and fulfilling obligations arising from
housing relations, must not violate the rights, freedoms and legitimate inter-
ests of other citizens [3].

Currently, there are a large number of fraudulent schemes related to real
estate, however, the use of any specific method of committing fraudulent ac-
tions depends on various circumstances [12].

As you know, real estate is divided into: primary, secondary and com-
mercial, and, accordingly, fraud is distinguished in the primary, secondary and
commercial real estate market.

The most typical methods of fraud in the primary real estate market in-
clude:

conclusion of an agreement for participation in shared construction (lack
of permits, financing, etc.),

sale of apartments under a preliminary agreement,

* Evseenkov Stanislav Andreevich, master student of the Department of Criminal
Procedure and Criminalistics of the Moscow State Regional University (MGOU). E-mail: stanis-
lav_evseenkov@mail.ru
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conclusion of numerous cession transactions relating to only one real es-
tate object (Scheme 1).
It should be noted that the ownership of primary immovable property is

always registered for the first time.
ﬂn the primary real estatx

market:

Way

1. Conclusion of an agree-
ment on participation in
shared construction in the
absence of the opportunity to
build a real estate object (in
the absence of permits, fi-
nancing, etc.);

2. Sale of apartments under
a preliminary agreement;

3. Conclusion of numerous
cession transactions, the sub-
ject of which is one real estate
object, and others.

committing

a crime

The procedure for acquiring ownership of real estate from a developer is
established by Federal Law No. 214-FZ of December 30, 2004 “On Participation
in Shared Construction of Apartment Buildings and Other Real Estate and on
Amendments to Some Legislative Acts of the Russian Federation” [5], which re-
gulates relations, associated with the attraction of funds from citizens and legal
entities for shared construction of apartment buildings and (or) other real es-
tate objects and the emergence of ownership rights for shared construction ob-
jects among participants in shared construction.

However, despite the clear requirements of the law, criminals have devel-
oped various fraudulent schemes relating to the primary real estate market. Let
us give an example from judicial practice.

The Presidium of the Astrakhan Regional Court found that K.L., being
the general director of organizations engaged in the construction of residential
buildings, without a permit for the construction of an apartment building, hav-
ing the intent to embezzle funds by fraud, did not having concluded agree-
ments with contractors, he disseminated information in the media about the
invitation of citizens to take part in the shared construction of a residential
building. After that, on behalf of these companies, he entered into agreements
for participation in the shared construction of an apartment building with the
victims, informing them of false information about the availability of all the ne-
cessary documents to start construction of a residential building, false infor-
mation about the availability of the necessary funds and technical capabilities
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to complete the construction, received money from the victims, which he did
not deposit into the cash desk and settlement accounts of the company, there-
by not intending to fulfill obligations to buyers under the concluded agree-
ments [7].

Another example concerns the sale of primary real estate apartments
under a preliminary contract.

The developer — the criminal concludes with citizens a preliminary con-
tract for the sale of real estate, the subject of which is the transfer of real
estate to the property of citizens for a fee after the facility is put into opera-
tion. The problem of observing the interests of citizens is that such an
agreement is not registered, as a result of which it is not possible to track
how many citizens have entered into such agreements for the same real es-
tate objects. Moreover, in practice, such a preliminary agreement does not
entail legal consequences, since the real estate object is not identified under
the agreement.

It is also important to note that the subjects of fraud in the primary mar-
ket are not only criminals who pretend to be or are developers, but also false
participants in shared construction, when several agreements are concluded
on the assignment of the right to claim under an equity participation agree-
ment, without notifying the developer, as a result of which the criminal from
several persons receives payment for the assigned rights in the amount of the
cost of the apartment, and counterparties, accordingly, cannot acquire the
rights of claim against the developer specified in the assignment agreement,
since they are not the only assignees.

The secondary real estate market is a wider spectrum for study and
analysis, since it presents many more properties than the primary one, and,
accordingly, there are many more fraudulent schemes.

Let us give an example from judicial practice.

Zaurumova L.M., with the aim of taking possession of the property of
Mrs. G., being familiar with her and having access to the documents of Mrs.
G., namely, the passport of a citizen of the Russian Federation in the name of
G., found a woman similar in age and appearance to gr. G., with whom she
agreed that the said woman would introduce herself when drawing up a num-
ber of documents, c. G., and also, if necessary, took measures to sign the doc-
uments that Zaurumova L.M. would indicate to her, on behalf of c. G. Further,
the citizens turned to the notary with a request for notarization of the power of
attorney and will on behalf of G. in the name of Zaurumova L.M. After that,
these persons turned to the notary for certification of the fake contracts for life
maintenance with dependents and the deed of transfer on behalf of c. G. in the
name of Zaurumova L.M. After the death of c. G. Zaurumova L.M. using forged
documents, applied to the registration authority for registration of ownership of
real estate owned by gr. G. [8].

As a rule, the right of ownership has already been concluded repeatedly,
and a certain number of transactions have been made for this type of real es-
tate. One of the most common ways of committing a crime in the secondary
real estate market is the sale and purchase of this property using forged docu-
ments (passport, power of attorney, title documents) (Scheme 2).
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/ In the secondary real estate\

Way market:

committing 1. Making a deal on forged docu-

a crime ments (forged power of attorney,
will);
2. Making a transaction under the
guise of an intermediary in concluding
a transaction (realtor);
3. Double purchase and sale of im-
movable property;

\4. Fraud using subsidies, and others./

However, this method is not the only one. Another way you can specify is
the re-registration of real estate on the basis of a fake will.

The verdict against Alekseev it was established that he was a member of
a criminal community that illegally obtained the opportunity to dispose of real
estate by deceiving state bodies, employees of state institutions and notaries.
This criminal community developed a plan of fraudulent actions, in accordance
with which the objects of criminal actions were property included in the heredi-
tary masses after the deceased owners. After the discovery of real estate, the
participants of the criminal community made a fake will of the deceased owner
of real estate (misleading notaries) or by misleading judges of the district courts
of St. Petersburg and sought the decision they needed to recognize the right of
ownership [9].

It is also worth noting that there are fraudulent schemes that use the va-
riant with allegedly deceased owners of real estate. In fact, the owner is alive,
but for various reasons he does not live in the apartment or simply rents it out.

In this case, the criminals forge a death certificate, a will and apply to
a notary for a certificate of inheritance of the apartment. Six months later, they
carry out the sale of this real estate. For example, Meshcherov, Zvyaginskaya,
Karanaev and Bogdanov entered into a preliminary conspiracy to embezzle by
defrauding Mr. Korotkov's apartment by right of ownership. They developed
a criminal plan to take over the apartment and distributed the roles, according
to which Zvyaginskaya was to involve in the commission of a crime a person
acting as Korotkov's heir under a will, and Bogdanov, posing as Korotkov, to
draw up a will.

In accordance with the plan, Zvyaginskaya involved Meshcherov in the
commission of the crime, who agreed to act as the alleged heir of Korotkov,
provided his passport data to be included in a false will. Karanaev assisted un-
identified persons in the manufacture of a false passport in the name of Ko-
rotkov with a photograph of Bogdanov pasted into it for further use in fraudu-
lent activities. Acting in accordance with the plan, Karanaev with Bogdanov,
who introduced himself and acted on behalf of Korotkov, arrived at the notary's
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office and, on behalf of Korotkov, made a will in favor of Meshcherov. Further,
in order to obtain a certificate of Korotkov's death at the registry office, with the
assistance of unidentified persons, a deliberately false medical certificate of Ko-
rotkov's death was produced, allegedly issued by the Bureau of Forensic Medi-
cal Examinations (hereinafter - BSME).

To obtain a medical certificate of death at the BSME, submit it to the re-
gistry office and obtain a death certificate in the name of Korotkov, Zvyagins-
kaya attracted Kalmykov and Monakhova, without devoting them to criminal
intent. Having received these false documents, Meshcherov, in order to take
possession of Korotkov's apartment, issued a power of attorney to Batyrbekova,
authorizing her to be his representative on the issues of registration and ob-
taining a certificate of the right to inherit by will after the allegedly deceased
Korotkov, without initiating her into criminal plans. Batyrbekova, acting in ac-
cordance with the instructions of Meshcheryakov, filed a will on behalf of Ko-
rotkov and an application for acceptance of the inheritance on behalf of Mesh-
cherov to a notary of the notary district of St. Petersburg.

Thus, Zvyaginskaya, Meshcherov, Karanaev and Bogdanov tried to convert
Korotkov's apartment worth 1,131,833 rubles to their advantage, thereby in-
tending to cause significant material damage to the latter, on an especially large
scale. They could not bring their criminal intent to the end due to circumstances
beyond their control, since the deception was discovered by the notary and the
victim. The actions of the perpetrators are qualified by the court under Art. 30
h. 3, Art. 159 part 4 of the Criminal Code of the Russian Federation [10].

It is also important to note that, after all, the main goal of criminals is
not to falsify title documents, but to obtain duplicates of official documents by
any means in order to further purchase and sell this real estate.

It is also worth noting the role of the intermediary — "realtor" in the frau-
dulent scheme, in the implementation of the purchase and sale transaction.

B., in order to steal funds from V., by deception and abuse of trust, as-
sured V. that she would act in her interests, assist in the sale of her apartment
and the acquisition of a two-room apartment. B., having received information
about the sale of a two-room apartment, together with V. visited it. When V.
expressed her consent to the purchase of this apartment, B. informed her of
information that did not correspond to reality about her depositing funds in the
amount of 300,000 rubles to the owner of the apartment as a deposit. B. also
offered V. and her family members to deregister at their place of residence,
which they did.

Misled by B. that an error was found in the previously certified power
of attorney, which needs to be corrected and at the same time it is not poss-
ible to carry out transactions for the sale of her apartment and the acquisi-
tion of a 2-room apartment, it is not possible, she issued two notaries certified
power of attorney, one of which authorized B. to sell the apartment she owns,
sign the sale and purchase agreement on her behalf, register the transfer of
ownership of the apartment and receive the money due to her, and the other -
to purchase a two-room apartment for a price and on conditions at her own dis-
cretion apartment, which B. carried out secretly from V., taking possession of the
proceeds, while the victims were left without money and without housing [11].
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It should be noted that there are fraudulent schemes with the use of var-
ious subsidies, maternity capital, fictitious transactions (criminals enter into
a transaction with real estate, and then go to court to declare this transaction
invalid in order to return the real estate, but non-refundable payment under
this agreement).

According to the analysis of judicial practice, similar fraudulent schemes
are carried out in the commercial real estate market. A company engaged in the
production and sale of jewelry has decided to expand its business and open
another point of sale. The firm's management concluded that it was more expe-
dient to buy premises for a new store, rather than rent it. After some searches,
a suitable premise was found, and the trustee of the owner, who led all negotia-
tions on the transaction, offered quite favorable terms. The owner of the premises
himself was on a long business trip, so he did not take part in the process. How-
ever, after some time, he still had to join the process. Returning from a business
trip, he learned that the tenant, who rented the premises from him, in his ab-
sence, forged a general power of attorney and sold this type of real estate.

Thus, in this case, we again see a forgery of documents, as in relation to
secondary real estate.

Also, in most cases, you can find such a fraudulent scheme as the pur-
chase of this type of real estate from a person who did not have the authority to
complete a purchase and sale transaction. Often this is due to a conflict be-
tween shareholders who could not agree. Or, on the contrary, they agreed.

Let's consider one more example. A company engaged in the manufac-
ture and sale of confectionery products was looking for a new building for its
workshop. As a result, a joint-stock company was found that offered to pur-
chase premises from it on favorable terms in a rather remote industrial zone.
This company had two majority shareholders. The first owned 60% of the
shares and his “right hand” is the general director, who led all negotiations on
the sale of the premises. As a result, industrial areas were sold, the deal was
formalized. After some time, a bona fide buyer received a letter from the arbi-
tration court, where it was stated that the sale and purchase transaction was
declared illegal. The General Director did not receive approval of the transac-
tion at the general meeting of shareholders, as he was supposed to do by law,
and the second shareholder was categorically against the completion of this
transaction.

In this case, we can talk about the collusion of shareholders, with all the
ensuing benefits for them if the transaction is recognized as illegal, since the
new owner could have time to make expensive repairs to the premises, and
compensation after the transaction was declared invalid would be several times
less than it was spent.

We consider it necessary to note another widespread fraudulent scheme
in which the purchase and sale transaction took place in accordance with the
requirements of the law and by mutual agreement of the parties, however, after
a certain period of time, a change of circumstances occurs and, accordingly,
this transaction becomes allegedly unprofitable for one of the parties.

Very often, a selling company, if experiencing serious financial difficul-
ties, is forced to sell its commercial space at a big discount. But, after some

114



G.B. €rceetikor AOLWEHHHYECTRO B CHEPE OBOPOTA HEARHKHMOCTH...

time, the problems are solved, and the seller, who internally disagrees with the
fact that he sold so much at one time, tries to return everything back. Very of-
ten, when challenging such a transaction, they use the following moment,
which is present during most shareholders' meetings when approving a major
transaction. The decision to make a transaction is made by several sharehold-
ers, and the minutes are signed only by the secretary of the meeting and the
chairman. As a result, others may claim that they did not participate in the
meeting and therefore the transaction is illegal.

Or another example, when a company suffered quite a lot during the cri-
sis and did not have the means to repay a significant loan. It was decided to
urgently sell its asset — a warehouse. Due to the urgency of the transaction, the
owner significantly reduced the price in order to attract a buyer faster. When
the transaction was made, the circumstances in the company changed.

As a result, taking advantage of the fact that only the chairman and the
secretary signed the protocol on approval of the transaction, other participants
stated that they did not vote at the meeting. The deal was disputed; the buyer
got the money back with the payment of interest at the refinancing rate, which
was very beneficial for the seller.

Thus, in order to minimize the risks of such situations, it is necessary
that all participants in the joint-stock company, presenting a passport in the
presence of the buyer, personally sign a protocol on the approval of the trans-
action.

Therefore, based on all of the above, transactions with commercial real
estate are also considered transactions with increased risks, as well as residen-
tial real estate. Despite the fact that companies have legal support for transac-
tions, various fraudulent schemes are still used, including using the unfair be-
havior of counterparties.
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