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OTJIMYUTE/IbHBIE OCOBEHHOCTH BO3IEMCTBUA
ITPABOITOHUMAHHWA HA KATETOPUHN
TEOPUU TOCYJAPCTBA U [IPABA™

AuHomayus. B cmamve daemcs aHaau3 umenwuxcsi nodxodos K cu-
CMeMHOMY UCNO/1b308aHUI0 psida kamezopuil meopuu 2ocydapcmea 8 achekme
po/auU U 3HAYeHUsl Kamezopuu «npasonoHuUMdadue». A8mopsbl 060CHO8bIBAIOM
udero 0 mom, Ymo codepicaHue NPABONOHUMAHUSI HAX00UM C80e 8blpaiceHuUe 8
onpedeieHHOll hpasosoll oHMos102eMe, nokpblearoujeli makue hopMmul Kak npa-
s8o8ast dokmpuHa, npasosas udesi, napaduzma, a 60/1ee WUPOKO — 8 NPABOBbIX
YUEHUSIX U NPAaB08bIX UOeOA02USIX.

Katoueswie cnoea: meopusi 2ocydapcmea u npasd, npagonoHUMAaHue,
cy6seKmugHoe, 066eKMUBHOE, NPasosast HOPMd, NPaso8oe OMHoUeHuUe, NPaso-
HapyuieHue, COCmaes npasoHapyuieHus, Npagomaeop4ecmaeo, nNpasosoe CO3HAHUeE.

Y4eHble PpU pacCMOTPEHUH NTPABONOHUMAHMUS Yallle BCET'0 COCPEA0TAYMBAIOT BHU-
MaHHUe JM60 Ha CYy6BeKMuUBHbIX, IM60 Ha YUCTO udeabHbix ero opmax. [Ipu aToM uaeasb-
Hble pOpPMbI, 3aKpeIJisieEMble B BU/Jl€ TEOPETUUECKUX KOHCTPYKIIMU paBOBeeHHs, TPaBo-
BbIX JJOKTPUH U HUJEOJIOTUH, TaKXKe CYUTAIOTCSA CyO'beKTUBHBIMU. ITO BO3BpalllaeT HacC K
npo6JieMe COOTHOIIEHUSI CyO'beKTUBHOTO U 06'beKTUBHOI'O B MTpaBe — UMEKT JIU MPaBOIOo-
HUMaHUe U ero ujieajbHble GOpMbl 00 bEKTUBHOE 3HaUYeHUE?

[Tog cy6'beKTUBHBIMH GOpPMaMU NPABONOHUMAHUs UMEITCS B BUJY GOPMbI MMOHU-
MaHMUs MpaBa, 3aKOHOB, IPABOBbIX 00bIYAEB U NpEIEJEHTOB, KOTOPble COOTHOCUMbI KaK
C UHJWUBU/yaJbHBIMU, TAK U C KOJIJIEKTUBHBIMHU CYO'b€KTAMHU. ITO MOTYT 6bITh GOPMBI, IPU-
CYTCTBYIOIL[ME B UHAWBHU/IyaJbHOM (IIPaB0)CO3HAHUH, B TOM YHCJIe B IPABOCO3HAHUM HOPHU-
CTOB-NIpodeCcCHOHAJIOB, U B KOJIJIEKTUBHOM, TO €CTh B (IIPAaB0O)CO3HAHUU «MaCC», COLUAJIb-
HBIX Py U podeccuoHaNTbHbBIX CO061eCTB. B nocyiegHeM ciydyae GopMbl IpaBOMOHUMA-
HUS IPUOBPETAIT UHMEPCYOBeKMUBHbIU XapaKTepP — CTAHOBSATCS 0OIMMU JJ1sI MHOTUX UH-
JUBHI0B. U TOorZia MOXKHO FrOBOPUTH O KO/I/1EKMUBHOM CY6BEeKme NPaBONIOHUMAaHMUSI.

[Ipu 3TOM 6b1JI0 6B HEBEPHO CBOAUTH NPABONMOHUMAHHE TOJIBKO K CYO'b€KTUBHOMU
CTOpPOHE MpaBa, OTHOCHUTD €ro JIUIIb K IPAaBOCO3HAHUIO — MYCTh U B U/j€aIU3UPOBAHHBIX €0

* MaTioxuH AHaToJs1ui AslekceeBHY, npodeccop Kade pbl TEOPUM U UCTOPHUH rOCyAapcTBa U MpaBa
YacTHOro 06pa3oBaTe/JbHOTO YYpeX/AeHusl Bbicliero o6pa3oBanus «l0puanyeckudt uHCTUTYT» (CaHKT-Ile-
TepOypr), JOKTOP PUINYECKUX HaYK, Tpodeccop. E-mail: info@amatyukhin.ru

“ Komapos Biagumup CepreeBuy, foLeHT KadeJpbl TEOPUH U UICTOPUH FOCyJapcTBa U paBa YacT-
HOTO 06pa30BaTEJbHOr0 yuYpexJeHus Bbicliero o6pa3oBanus «l0puguyeckuit uHctutyt» (CaHkT-IleTep-
6ypr), KaHAUJAT pUUYecKUX HayK. E-mail: wladskom@mail.ru

** B cTaTbe UCNOJIb30BaH MaTepuaJ MoHorpaduun: MamroxuH A. ['ocymapcTBo B cdhepe npaBa: HHCTH-
TYUUOHAJbHBIHA Moxo . — Anamatsl: BUIIT «3ainet», 2000. - C. 38-53.

187



Teopuda rocysapcrsa U npaBa

dopMax. BosBbillleHHble NpeJCTaBJIeHUS TEOPUM ONpPeAMEeYHBAIOTCA B OOLIECTBEHHOU
npakThke. 06’beKTUBHOE 3HaYeHUe U/ealbHbIX GOpPM NPaBONOHUMAaHUS HAaXOAUT CBOE Bbl-
pakeHue He WCKJIIUYUTEJbHO B IPAaBOCO3HAHMHU, HO TaKXKe U IIPU CO3JJaHUMU, U NIPU peau-
3alM4 HOPM IpaBa. [I[paBonoHKMMaHUe, c1e/j0BaTe/IbHO, BLICTYNIAeT B Ka4eCTBe J0CTAaTOYHO
o01el uHmeasekmyaabHou yHkyuu npagogoli Kyabmypwlt [17,c. 116-122], npudyeM He CBO-
JiAL1erca TOJbKO K IAaCCHBHOMY CO3€PL@HHI0, HO JleITe/IbHOW, He YUCTO CYyO'beKTUBHOH, O/1-
HaKo MMelollell 06’beKTHBHOE 3HaYeHHUE.

OTanyue $opM NpaBONOHUMAHMS, IPUCYLIUX 0OBIIEHHOMY IPaBOCO3HAHUIO «IIPO-
CTBIX» JIIOJ|eH, UX COLlMAJIbHBIX TPYNN U «Macc» (IpejCcTaB/leHUs], MHEHHUS, IpeJpacCy KU
U T. J1.), OT 60Jiee «padpUHUPOBAHHBIX» GOPM, XapaKTepHbIX JJis NTpodeCcCUOHATBHOIO Npa-
BOCO3HAHHUA IPUCTOB U UX COOOLIECTB, COCTOUT JIUILb B TOM, YTO NIOC/IeJHUE B CBOEH NpaK-
TUYEeCKOM U I03HaBaTeJIbHOH JlesITeJIbHOCTH 0CO3HAHHO HallPaBJIAIOTCA UlealbHbIMU ¢op-
MaMU OpUAUYecKoro MbluieHus. [logo6Hble uAeanbHble (GOPMbI  MOCTPOEHHUS
Y UCII0JIb30BaHUA IOPUJUYECKUX MOHATUH, KOHCTPYKLUH, Ipe3yMnuui, GUKIHUN U UHBIX
CPeJACTB I0pPUJUYECKOTO MbILJIEeHUs, 3a/leliCTByeMble I0pUCTaMU-NIpodeccHoHaNaMU KakK
B «’KHUBOM peyu», TaK U MPU MOATOTOBKE Pa3JUUHBIX OPUJHUYECKUX JOKYMEHTOB, BKJIIOYas
u TekcT Konctutyuuu Poccuiickoit @egepanuu [11], cTaHOBATCA OpraHUYeCcKOM 4acThbiO
npaBoONOHUMaHUsA npodeccuoHasoB. OHO, B CBOIO 04Yepe/ib, 1I0CpPeCTBOM ITPaBOBOI0 06pa-
30BaHUA U TNPOCBELIeHUs], CTAHOBUTCA KYJbTYPHbBIM 00pa3LoM JJis NpPaBONOHUMaHUSA
OCTaJIbHOM 4acTH 00111eCTBa.

ConeprkaHue NpaBONOHUMAaHUs, 61arofaps nepe4ucjieHHbIM GpopMaM, TPaHCJIUPY-
eTCs MeX/y JII0[JbMU U COLMAJbHbIMU IPYNINaMU He TOJIbKO B IPOCTPAHCTBE, HO U BO Bpe-
MeHU. [IpodeccroHanbHble CO06IECTBA MCHONIB3YIOT [/l 3TOM LieJIM TakKue HJeasbHble
bopMbl, Kak npagosass dOKmpuHa, npasosas udes, napaduema. B ciydae KkaHasa TpaHC/Is-
IIMU «C 60Jiee LIUPOKUM JIMAlla30HOM» TOBOPHUTCS O NPABOBbIX YUEHUSIX U NPABOBbIX UDE0./10-
2USIX.

TakuM 06pa3oM, cofiepkaHre IPaBONOHUMAaHUS HAaXOAUT CBOE BbIpaXKeHUE B OIpejie-
JIEHHOH npasosoll oHmo/102eMe, NOKpbIBaloLel Bce nepevyrcaieHHble GOpMBbl.

YToO6bI U36€XKaTh NepevyrceHrs: BCcero MHOroo6pasusi ¢opm, B KOTOPbIX 06'bEKTH-
BUpYyeTCsl NpodeccuoHaIbHOE IPAaBONIOHMMAaHUeE, 6y/ieM Bbl/le/ISITh, OMUCbIBATh KOHLIENTY-
asnsauuu npasa. KopeHb «KOHIENT», MPUCYTCTBYIOLUHI B JAHHOM TepMHUHE, yKa3blBaeT Ha
ONnoCpeZ0BaHHbIN HPUJUYECKUM MbILLJIEHHEM MOHATUHHBIN XapakTep npodeccuoHaslb-
HOTO npaBonoHUMaHus [28]. [IpoucxoxkjeHue e CylleCTBUTENbHOI0 «KOHIENTyalu3a-
I[[MsI» OT IJ1aroJia «kKOHLENTYaJM3UPOBaTh» MOAUYEPKHUBAET TO, YTO OHO O3HAYAET He CTaTHY-
Hy10 popMy («KOHLeNLHUs»), a pe3y1bmam npoyecca NOHUMaIle-0CMbICASOLEeN — KKOH-
[enTyaabHON» — pa6oThl. [1006HBIN pe3y/IbTaT — €CJIM TOBOPUTH O TPABONOHUMAHUHU, TIPHU-
CyLLeM ILIKOJIE, COOBLIEeCTBY UJIM UHOMY KOJIJIEKTUBHOMY CYO'bEKTY, CYLeCTBYIOLIEMY UCTO-
pUYEeCKH JIJINTeJIbHOE BpeMs — BCerzia B OlpeJie/IeHHOM OTHOIIEHUU «IIPOMEeXYTOYHbIN».
OT/ZesIbHO B3SITHIM IOPUCT, pellaloliuil KOHKpeTHbIe HCC/Ie/j0BaTebCKUe UM MpaKTHye-
CKHe 33/]Ja4l, MOXKeT OCTaHOBUTbCS B CBOEM IOHMMaHUU NIpaBa Ha oNpe/ieJIeHHON KOHLel-
IIMM, BOCIPUHATOW B ¢opMe JOKTPUHBI, NapajUrMbl, Yy4eHHS, OHTOJIOrE€MbI
U T. /I. - HO I1IKOJIa, €CJIM, KOHEYHO, OHA «KHBasi», a He «3aKOCTeHeBIIasi» — BCerjja HaXoAUTCs
«B TIpolecce» KOHILENTyalu3aluyd. B 3TOM cMblIc/ie TEpMUH «KOHILeNTyaau3alus MnpaBa»
COBMaZiaeT U 0603HAYAET HalpaBJieHHWe NPABONOHUMAHUS UM XapaKTePHU3yeT UMEIOIU-
ecsl OAX0/ibl K IOHUMaHUIO MpaBa.

«[IpoiyKThI» MPaBOTBOPYECTBA, MPABONOHUMAHHUS, a LIMpPe - MPABOCO3HAHUA -
MO>XHO OLIEHWBATh U aHAJIM3UPOBATb CO CTOPOHBI UX CO/lePKATENbHOCTH, HOBU3HBI, CBA3HU
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C onpe/ie/IeHHOW TpaJMLiueH, C TOYKM 3peHUs] UX MOPaJbHOW W/UJIU HAyYHOH LIeHHOCTH,
C MO3UL U «TEXHOJIOTUU UX U3TOTOBJIEHUSA» U T. [I. TO eCThb CIeKTP BO3MOXKHOCTEU OYEHb
MHoroo6paseH. Hac 6yayT nHTepecoBaTh KOHIENTyaJU3allMy MpaBa C yueTOM TOTO BJIMA-
HHA, KOTOpOe OHM OKa3aJIu Ha KOHCTUTYUpOBaHKe cpephl IpaBa B ee OTHOLIEHHUHU K rocyiap-
CTBY, 10/} yTJIOM 3p€HUS BO3MOXKHOCTEH, OTKPbIBAIOLUXCA C X IOMOLILBIO /IJIS IPAaBOBOIO Ca-
MOOTPAHUYEHHUS TOCY/IapPCTBA, «BIUChIBAHUS» ero B cdepy npaBa. [loctaHOBKe JJaHHOH ITPo-
6JsieMbl OyAyT NOAYMHEHBI 0030p IIKOJI U BO33peHUH Ha [TPaBO, U3BECTHBIX U3 UCTOPUHM IIpa-
BOBbIX yY€HHUH, U aHa/IU3 COBPEMEHHbIX HallpaBJeHUH IpaBONOHMMaHu4 [16].

BrisiB/IeHHbIe 33/1a4M OAYEePKUBAIOT TOT HEOCHOPUMBIM QaKT, UTO MPaBO BO BCeU
COBOKYITHOCTH HOPM, MUHCTUTYTOB, LIEHHOCTEM U T. JI. ABJISI€TCA COLUAIbHO 00y CI0BIEHHBIM
dbeHOMeHOM. JTa ero conyanabHass 00YCJ0BJIEHHOCTb «B LIeJIOM IpesCcTaBJsgeT cob6oi 06-
LIMPHYI0 Ipo6JIeMy, KOTOpas NpeAnosaraeT rJiyoOKUM aHa/IM3 CyLeCTBYIOIIUX B JeUCTBU-
TEeJIbHOCTH OOLIeCTBEHHbIX OTHOLIEHUH, TPeOYyILHUX IPAaBOBOr0 peryJaupoBaHusa» [12, c.
11].

CoBpeMeHHasd Teopus NpaBa MOCTYJIUPYET, UYTO 0OILeCTBEHHbIE CBA3U y>Ke 0CBOEHbI
MBbILIJIEHHEM, U 3TO MbIIIJIEHUEe HaKJ/1a/|blBAeTCsl HAa IPAaKTUKY, IPUCOBOKYILISAS K OTHOLIe-
HUSIM KaXK/Jblil pa3 onpe/iesieHHY10, clleliuPprUYecKyto /sl JAHHOIO CIy4yas U B TO XKe BpeMs
TUIIOBYI0O B OpPMaJIbHOM CMbICJIe «MHTEJIEKTYaJIbHYI0 N06aBKy» — HOpuduyveckyr KOH-
cmpyKyuio, pukyuro v T.1. B mosy4yarouieMcs BcaeLCTBUE 3TOr0 IPAaBOOTHOILEHUU BbIJeJIs-
I0TCSl ero cyb6sekmbl, npedmem (06seKkm), o MOBOAY KOTOPOTO OCYIECTBJISIETCS OTHOIIEe-
HUe; opma, onocpeayrolias peajnsaluio OTHOLIEHUS, U codepicaHue, KOTOpoe XapaKTe-
pHU3yeTCs KaK cy6seKmusHble npasa v Kak puduyeckue 0613aHHOCMU, KOPPeCIOHAUPYIO-
e apyr apyry [10, c. 498].

O6bIYHO COBpeMeHHasl TeopHUs roCcyAapCTBa M NpaBa, BbICTyIask B KauecTBe OMNHUca-
TeJIbHO-0pOPMJIAIOLIEro 3HaHUA, J0BOJIbCTBYETCH 0003HaYeHUEM U YCTAHOBJIEHUEM CyO'b-
eKTOB, peJMeTa, GOPMBbI U COJlep>KaHUs 00LeCTBEHHOr0 OTHOIIeHUA. Ho ecTecTBEHHO U
CTpeMJIeHUe IPOHUKHYTb IJIy0Ke, IOCTUYb OCHOBAHUS: OTKY/ia OSABJISIOTCSA NpaBa U 0064-
3aHHOCcTH? OTKyZla 6epeTca npaBoBad GopMa U ee BaacTb HaJ Hamu? [loyeMy ofHHA OTHO-
HeHUs1 0POPMJISIOTCA UHCTUTYLIMOHA/IbHO-IPAaBOBBIM 00pa3oM, a Jipyrue — HeT? Begb npu-
3HaHHUe NpaBa y APyroro, Kak U Bo3JioXkeHUe Ha ce6s1 06513aHHOCTH, eCTb BOJIEBOII MOMEHT,
6oJiee TOro — 0653bIBAIOIIUM, YTO NOATBEPKAAETCA AaxKe MHTYMTUBHO. B yeM npupoza no-
JINTUYECKOM BJIACTH KaK CBOe0Opa3HOIro CUCTeMHOTro KysbTa B CTapoM uiu HoBom cBeTe?
Byiactb obpasua Craporo cBeTa BbIpocja B 3M0Xy (eofaJbHOM TEOKpPAaTHM, TOrJa Kak
BJIaCTb 00pa3a HoBoro cBeTa B HbIHEIIHUX YCJI0BUSAX IIpeTepreBaeT CyleCTBEHHbIE U3Me-
HeHud, HanpuMep pacimpenue ctpad bPUKC.

Kak noHATH TOrza — 4To Takoe «BJacTb ob6pa3sya»? U MoxeT Jiv Takasl BJIacTb ObITh
npuHATa A06poBoabHO? K Mo06HOr0 poZia BJAaCTU Haj J0OJbMU UJEU «pa3yMHO OpraHu-
30BaHHOTr'0 00IecTBa» anesJIMPOBaJIM CTOPOHHUKHA TEOPUH OOLeCTBEHHOTO J0roBopa,
B/IOXHOBJIIeMble TYMaHUCTUYECKUM CTpPeMJIEHHWEM K MMHUMMU3AL WU HACUJIUA U peasu3a-
LJMU «eCTECTBEHHOTO» [IpaBa yeJsioBeKa Ha CBOOOAY.

B 3TOM NyHKTe NpaBONOHUMAaHMe CYLIeCTBEHHO JONOJIHAET, pacliupsieT COOCTBEH-
HY0 MIO3UIMIO: K ero 0OnrcaTe/1bHO-0QOpMIISOILEH, deCKpUnmueHol CTOpOHe NPUCOeUHS-
eTCcsl aclleKT npeckpunyuu, npeAnyucaHus, 06J1a/iaoliero CBOMCTBOM HOPMUPOBaHUS (CyX-
JleHUs, JUHUW noBejeHUs). U ecnu feckpunTuBHasA QYHKLMA NPaBONOHMMaHUA JeJaeT
CYX/ieHUsl, KOHLIENLMH O TpaBe CBOEro po/ia «3KCTEHCHOHA/IbHbIM» 3HAaHUEM — TO €CTh 3Ha-
HHUEM paclIUpAKIMMCcA (JIATUHCKOe extensio 03Ha4aeT «pacliUpeHHe»), TO NIPeCKPUIITUB-
Had QYHKLMA JeslaeT ero, IOMUMO BCEro Nnpoyero, 3HaHWEM «MUHTEHLIIMOHAJIBbHBIM» (OT
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JIATUHCKOTO intentio, 4YTO 0O3Ha4YaeT «CTpeMJIeHUe», I0jpa3yMeBalolliee HalpaBJeHHOCTb,
OPUEHTHUPOBAHHOCTB).

WHade rosops, onucatesbHO-0popMIIsIOlee AelCTBUe MTPAaBONOHUMAaHUSA BbIINOJI-
HSIET MPEUMYIeCTBEHHO QYHKIUIO «[0Ka3a» (B HEKOTOPOM POJie «IOCTaBa», €CJAHU BOC-
N0J1b30BaThCs OJJHUM U3 TEPMUHOB COBPEMEHHOI'0 IOCTMO/IePHU3Ma), «[10CTABAAA» CYyO'b-
eKTaM [PaBOOTHOIIEHUH 0pOpMJIEHHOE ONMCaHUe NMPaBOBOM HOpMbI-00pasua. Jleckpui-
THUBHOE JleliCTBUe NPAaBONOHMMAaHUA NOAK/I0YaeT K MO3ULUU «B3IJIAHH, YTO eCTh JaHHasA
HOpMa-o6pasel» CyLleCTBEHHYIO PeryJasiTUBHYIO JJ0OaBKY: «JeJsal [0 JaHHOM HOpMe-06-
pasuy». JTa JeCKpUILMSA pa3BOpayvBaeT NPaBONOHMMaHUe, NPAaBOUCTOJIKOBaHHWE B 00-
JIACTb MPAKTHUYeCKOTO AeMCTBUSA, 00palasach K He06X0JUMOCTH 3a/ieICTBOBAHUA CyObeK-
TOM 80.1€8020 Ha4aJla, KOHIIeHTPAlMH YCUJIMS B HallpaBJIe€HUH, «KUThb 110 IIPaBY».

[lossBsieHMe BOJIM B KayeCcTBe CYyLeCTBEHHOT0 0OCTOATE/IbCTBA CUTYal U BBIBOJUT
Hac 3a TPaHUILbl KYKCTOTO pa3yMa» B 06J1aCTh «pa3yMa MPaKTUYECKOT0», TO eCTh B 06J1aCTh
TYMaHUTAPHBIX AUCLHUIJIMH, 0QOPMIISAIOIIUMX U PETYJIUPYIOINX aKTUBHOCTb «OAYLIEBJIEH-
HbIX» CyO'b€KTOB.

O6BIYHO B OPUCIIPYAEHIIMU He 00CYyX/JaeTcsd CBOOOAHAsA BOJIS, @ MPU3HAETCA YUCTO
dopManM3oBaHHas cxeMa IPaBOOTHOIIEHHUS, Bollle/ilIasi BO BCe y4eOHUKHU. JIJisl MOJUTOJI0-
T'MH, HallpuMep, peJCTaBAgeTCs JOCTaTOYHbIM KaHTOBCKHUU NIPUHIIUIT A8MOHOMUU AUYHO-
cmu B KayeCTBe TOTOBOM «eCTeCTBEHHOW» JJAHHOCTH, [0Jipa3yMeBalollell cyliecTBOBaHUE
IpaXZJaHCKOI'0 0011leCTBa, COCTOALLEr0 U3 CaMOCTOATEJbHBIX I'PaXKJaH, 006J1aal0lKX CBO-
6oz0i Bosu. [Iof06HYI0 CUTyalMl0 MOXXHO CPaBHUTb C OTHOIIEHHWEM 3MHUCTEMOJIOTUU U
HayKU. YYeHbIH CO CBOEM MO3ULMM HabJtoaTessi TOYHO 3HAET, UTO eCTb HEKHe CBS3KHU
MeX/ly 3HaHHMeM U 00'beKTOM, KOTOpble 00/1a/Jal0T U3BECTHOM UCTHHHOCTBIO NIPU Ollpeje-
JIEHHBIX YCJ10BUAX. HO IpY 3TOM PO MCTOYHUKHU OTHOLIEHUS «3HAaHUE — 00'bEKT» OH HUYEro
He 3HaeT, II0OKa He I[OCTaBUT BOIPOC O Mmemode, TOPOXJAWOIIEM HO8ble 3HAHUS
Y BBIBO/SAILIEM Ha HOBble 06BEKMbl.

OnucaTesibHOE NpaBOBeJleHUE B OCHOBHOM MMeET [IeJI0 C Y>Ke FOTOBbIMU CTPYKTY-
paMM ¥ UHCTUTYLIMOHAJbHBIMU popMaMHu. Tak, CTPYKTypa ONOCpe0BaHUs, CKaXeM, B J10-
roBope, QUKCUPYET cmsAXCKy codepxcaHus (3alaHHOT0 B IIpaBax U 0053aHHOCTAX) U npeo-
Mema. Bo3HMKaeT HEKOTOPBIM aHaJIOT 3MUCTEMOJIOTUYECKOT0 OTHOLIEHHUS: TaM «3HaHUE —
00BEKTY, a 3/1eCb — «KCyO'beKTUBHbIE NIPAaBa U CyO'beKTUBHBIE IOpUHYEeCKHe 00SA3aHHOCTH —
coZiep>KaHMe NpaBoOTHOIeHUsA». PopMa B 060UX C/Iydaax sBJIAeTCA ONOCpeAyIollel CTPYK-
TYpOH, CTATUBAIOLEN ]Ba MOMEHTA, [|Ba I10JI10CAa OTHOLIEHHUS.

WHorza 3HakoBass ¢popMa mpezcTaBiseT COO00M HeKoe «0ObeKTUBHOE COJZlepKaHHe»
3HaHMUS 15 TIO3HAIOLIET0 CyO'beKTa, a UHOTJa MHCTUTYLIMOHA/IbHO-TIpaBoBasi popMa 06beKTH-
BUpYET CoJiepKaHue NpaB ¥ 003aHHOCTEH /11 CYO'beKTOB, ABJIAILMUXCS CTOPOHAMHU I1PaBO-
oTHoleHUs. U B 060ux ciydasx ¢popma sBASETCS «KalPUOPHOW», 06J1a/1at0lell HOpMaTHBHOM
CUJIOW A4 cyobekTa. [Ipy aTOM ciiefjoBaHMe el J0OPOBOJIBHO-IIPUHYAUTEJIBHOE: B IIEPBOM
3HAUYEHUHU — YTOOBI «IIPABUJIBHO MBICJAUTB», B IPYTrOM — JJISl TOTO, YTOObI «[OCTYNATh 10
npaBy». [IpaBja, BcieJiCTBYE pa3/iMiyKs KaTeropuajbHOIr0 OTHOILeHUs «dpopMa — cofeprka-
HHe» B CJydasx MO3HAaHUSA YU NpaBa BeAyllasd MOJAJbHOCTb YKa3aHHOW «JOOPOBOJIbHOU
NPUHYAUTEJIbHOCTHU» OKa3blBaeTCs pa3iMuHOM. [Ipy Hay4YHOM MO3HAHUHU 3TO MOIAJIbHOCTD
HeOo6X0JUMOCTH C MoJIarawlilencs Npu 3ToM J06pOBOJIbHOCTbIO N0O3HABATEbHOTO YCHUIUSA
B paMKaX NPUHYJUTEJbHOCTH «IIPAaBUJIBHOTO MbIIJIEHUA». [IpyU co34aHUM U peasM3aliu
npaBa — MOZIaJIbHOCTb BO3MOXXHOCTH C COOTBETCTBYIOLIEN el IPUHYAHUTEJbHOCTbIO IPaBo-
BOT'0O peryJIMpoBaHusl B paMKax JJ00p0OBOJIbHOT'O UCI0JIb30BaHWS HOpM npaBa [18, c. 7-15].
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B cooTBeTCTBUM C U3/10’KEHHBIM, HHCTUTYLIMOHA/IbHOE CTPOUTEJIBCTBO B NOJIUTHUKO-
IIPaBOBOM IPOCTPAHCTBE TPebyeT «IPaKTUYECKOTr0 3HAHUSA», CHIOCOOHOT0 KOHCTPYUPOBATh
«alnpuopHble» GOPMbl MPUMEHUTEJBHO K KOHKPETHOM CUTyallMd, a He NpPOCTO OINMCca-
TeJIbHO-0(pOPMJISIOILEro 3HaHHS, OCHOBAHHOTO HAa TEOPEeTUYECKOW Uiean3alu U IPUHHU-
Marlero 3T GopMbl IeMCTBUTENBHO KaK allpUOPHBIE, TO €CTh KaK JaHHOCTb, B TOTOBOM
BU/IE.

[IpysHaHue HEOOXOJUMOCTH CJIeJOBaHUS NMPaBOBOM (OpMe HEKHMM «TaWHCTBEH-
HbIM» 00pa30M CJMBAeT BOEJMHO [iBe CUJIbI, UMEIOLHEe, HA epBbIA B3IV, COBEPLIEHHO
pasHy10 NPUPOAY: NPUHYOUMENbHOCMb 8/14CMU NPAsad U NPUHYOUMEAbHOCMb KY/AbMYPHOU
HOpMbl. DeHOMEeHO0JIOTUYEeCKH, OZJHAKO, ICHO, UTO 3TH JIBE CUJIbI CXOAATCA MPHU YCTAHOBJIE-
HUU UHCTUTYTOB — FOCYJapCTBEHHOM BJIaCTH, 3aKOHOAATEJIbCTBA, CYyA0NPOX3BO/CTBA.

Bcskas BiacTh OCHOBBIBAeTCS Ha OTYYXKAEHUHU BOJIM. [IOHATHO Takxke, 4YTO Takoe
«IpsiMasg» BJIACTb: 3TO TOCNOACTBO, OCHOBAaHHOE Ha OTYYXKJEHWU BOJIM MYTEM HACUJIHUA.
[IpuMeHUTEILHO K pacCMaTpUBaeMOMY BONIPOCY C/e/yeT, Ha Halll B3TJIA, JOCTaTOYHO o4e-
BU/JIHBIM MOCTYJIAT: BJACThb MpaBa M KyJbTYPHOM HOPMBI-00paslja, NpU BCeM HAJUYUU
B HeW «OTYYXalolleil» KOMIOHEHTDI, €CTb OZJMH U3 OCHOBHBIX CMIOCOG0B KaK MHCTUTYLIMOHA-
anzauuu Upen [lpaBa, Tak M MHCTUTYLMOHAJIU3ALUMU TOCYAapCcTBa B cdpepe npaBa B KauecTBe
npasosozo, a caMoro o611eCcTBa — B KauecTBe epaxcdaHckozo. OTcro[a Takxke clieiyeT U 001N
BbIBO/] O TOM, KaKoBa crenu$rKa COBpeMeHHOr0 IPaBONOHMMAaHUS: OHO C HEOOXOAUMOCTbIO
JIOJDKHO OBITh OCHOBAHO Ha MHCTUTYLIMOHAJIbHOM IOJAXO0/e, TECHEHLINM 06pa3oM compsi-
YKEHHOM C KYJIbTYpPOJIOTUYECKOH, TOYHEE — COLUOKYJIbTYPHOH pedieKcuei.

[Ipy nonbITKe pacCMOTPETb OTJIMYUTEJbHbIE YEPThl COBPEMEHHOI'0 MPaBONOHHUMa-
HUS pedb J0JDKHA UATH O er0 pa3BepHYTOM MHTEpIpeTalny, IpUieM TaKoW, KOTopas Mmo3-
BOJISIET CBSI3aThb OCHOBAHUA NMpPeJMeTHBIX NOCTPOEHUM Pa3/IMYHBIX IIKOJ U HalpaBJeHUH
NpaBONOHUMAHUSA C COZlepKaHKMeM NpaBoBoM Uaen U ¢ BompocaMu CTaHOBJIEHUS (MJIU NO-
cTpoeHus1) npaBoBoro rocygapctBa [1]. [logob6Hoe pa3BopayrBaHWe MPAaBONOHUMAHMUSA
CTAJIKWUBAETCA C XapaKTepHOU MeTOJ0/I0rMYeCKON TPYAHOCTbIO, BBI3bIBAEMOU TaKOU 0CO-
OEHHOCTbIO COBPEMEHHOTr0 IPaBONOHUMAaHUS, KaK HEOJHO3HAYHOCTb.

B XX Beke B cTpaHax 3amaJiHOW J€MOKpATHUH, TPAJULMOHHO NPUJEP!KUBABLINXCS
IJI0pasin3Ma NpaBONOHUMAHHWM, a TeNepb U Y HAaC BO3HUKJIA OYeBUHASA “HeKJIaccuyeckas”
CUTyalUsl B IpaBOBeJIEHUH, KOTZa UMeeTCsI MHOXKECTBO LIKOJI IPaBa, Kax/Jas U3 KOTOPBIX
npeTeHAyeT Ha GOpMy/JMpOBaHUE KaK COOCTBEHHON TeOpeTHUYeCKOW Mapajurmhbl, Tak U
“0co60i” OHTOJIOTEMbI IPABOMTOHUMAHMUSI.

AKLeHTUPYsl BHUMaHHe Ha YIOMSHYTOM BbIllle HEOJAHO3HAYHOCTU NMPaBONOHUMA-
HUS, MOXKHO B KayeCcTBe NMePBOM U HauboJiee 0O4eBUAHOM YepThl COBPEMEHHOTO MPaBOIMO-
HUMaHUS, KOTOpass KaK pa3 M BbI3bIBAeT 3Ty HEOJHO3HAYHOCTb, yKa3aTb Ha Ha/auvue
8 Npago8edeHuUU MHOHECMBEHHOCMU WKOJ1 CO CBOUMU COOCMBEHHbIMU MOYKAMU 3PEHUS Ha
npaeo u noHsimue o HeMm. KaxJjasi U3 1IKOJI ONUpaeTcs Ha COOCTBEHHbIe OCHOBaHUA. Paziu-
yde B OCHOBAaHUSIX MPaBOMOHMMaHUA OOyC/IaBJIMBAaeT M pa3HULy BO33PEHUU O POJH
Y Ha3HAaYeHUHU rocy/japcTBa.

BTopas xapakTepHas uepTa 3aK/04aeTcs B TOM, YTO IpeACTaBUTEJM LIKOJ IIpaBa,
XOTS1 U CIIOPST MEXJY COO0H, HO BbIHYK/I€HbI — XOTs Obl /1J11 TOTO, YTOObI OYEPTHUTD MpeJ-
MeT CII0pa, N0/1b308aMbCsl 0OHUMU U MeMU e noHsimusmu. BMmecTe ¢ TeM, UCIIOJIb30BaHHE
CXOJJHOM TEPMUHOJIOTUHU HE BeJeT K 0JMHAKOBOMY MOHUMAaHHUIO COZEpP>KaHUs UCHOJIb3ye-
MbIX CJIOB.

TpeTba BaxkHast 0COOEHHOCTb COCTOUT B TOM, YTO 06WjUe NOHSAMUS NOMEWarwmcs
8 pas/uvHble uccjiedogsamebCKue KOHMeKcmsl U mpakmyromcsi no-pasvomy. Ecay Obl
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nocjeaHee ObLJIO He TaK, TO IPaBOBE/IbI, 10 KpallHEW Mepe, JOTOBOPUJIKCH Obl 06 onpe/ie-
JIEHUU TIOHSATHUS «1IpaBo». Ho 3Toro He NpOUCXOIUT, UTO OTPAXKAeTCsl U Ha MOAXO0/E K Npo-
6/1eMaM pa3BUTHS rOCyAapCTBEHHOCTH, ToJKoBaHUA KoHcTutyuuu PO u npyrux Hopma-
THUBHO-NIPaBOBbIX aKTOB [11].

Kakue e NOHSATHUS COCTABJISIIOT CBOET0 PO/Jia «006IHe MECTa» IPUAUIECKON HAYKU?
[IpeacTaBisieTcs, YTO B COBpeMEHHOM NIpaBOBeJIeHUU TaKyl0 QYHKIMIO BBIIIOJIHAIOT OHS-
THsl «IIpaBOBasi HOPMa», «MPaBOOTHOILEHHUE», «IIPABOCO3HAHUE», «IIPAaBOBasi KyJbTypay,
«IIpaBOHapyllIeHHe», «KCOCTAaB IpaBoOHapyueHus» U T.A4. [10]. «HensbexxHOCTb» JaHHBIX 10-
HATUM B HbIHEIIHEM [IPaBONIOHUMAHHUHU OIlpe/ieiieTCsl eCJIU He TeopeTU4eckKH [2, c. 379; 4;
27], To, BO BCSIKOM CJ1y4ae, UX MPAKTUYECKUM 3HAUEHUEM.

Tak, 6e3 omnpezeseHHOr0 NpeACTaBJeHUs O NIPAaBOBbIX HOPMaX HEBO3MOXXHO NPHU-
HATb HU OJAUH HOPMAMueHblll npasosoli akm. UMeHHO cjie/loBaHMe NMPaBOBbIM HOpMaM,
B TOM YMCJIe U BbIpaXKEHHbIM B HOPMATUBHBIX IPAaBOBbIX aKTaX, PeBpalllaeT ColiMaJlbHOe
noBeJieHUe B npasosoe [13; 19; 23].

CuTyanuu ocyliecTB/aeHus (peasrd3aldu) NpaBoBbIX HOPM HOCST, KaK IIPaBHUJIO, KOJI-
JIEKTHBHbIN XapaKTep, UHbIMU CJI0BaMHU, peaIM3y0Tcs NOCPeSCTBOM npagoomHouweHull [7;
9; 26]), uTo TpebyeT 001IeCTBEHHOI'0 OCO3HAHUS NIPAaBOBbIX HOPM, popMHpOBaHUs 06wWe-
cmeeHH020 npasoco3HaHus [2; 3]. Ho nmpu aToM, B3siToe caMo 1o cebe, MPpaBOCO3HAHUE He
[I03HAeT, He OLleHUBAaeT U He peryaupyet. [locpedcmeom NPaBOCO3HAHUS PETYJALMIO,
OLIEHKY W MO3HaHHUEe OCYILEeCTBJISAKT Cy6seKkmbul (UHOUBUAYA/bHbIE UAU KO//AEKMUBHbIE),
BKJIDOUEHHbIE B MHOT00OPa3Hy0 CUCTEMY COLIMAJIbHBIX, B TOM YMUCJIE U IPABOBBIX, CBSA3€H U
OTHOLIEeHUH. UX mpakTHuyeckas JyXOoBHas JesTeJbHOCTb 10 BOCIIPOU3BO/CTBY IPaBOCO3Ha-
HUS eCTb B JIeCTBUTENILHOCTH Cepbe3Heilee dyxogHoe ycuaue. A OCKOJbKY AYXOBHbIH
TPYJA CO3/laeT 0OIIeCTBEHHYIO CBAI3b B HJleajbHON dopMe, B popMe ujieH, TO U JesATeNb-
HOCTb IPAaBOCO3HAHMUS, C/Ie/IOBATEJIbHO, ECTh CO3/JaHHe 061eCTBEHHOM CBA3H OCPEACTBOM
U B popme Hdeu [Ipasa. lobaBUM K 3TOMY U OMBIT NpealiecTByolend punocopuu: emie I.I'e-
rejib ycCMaTpUBaJ B JIyXOBHOM TpyJe MpOLEeCC «CaMOMOPOXJeHUs vesoBeka». COOTBeT-
CTBEHHO, NPaBOCO3HAHMWeE, KaK BocmpousdBoacTBo Uzaeu [lpaBa, ecTb camMomnopox/jeHHe
«IIPaBOBOT0 YeJIOBEKa».

KaTeropuu Teopuu rocyapctBa U MpaBa «IIpaBOBasi HOpMa», «IIPAaBOOTHOLIEHHUEY,
«IPaBOCO3HAHUE» U T.II. UCIIOJIb3YIOTCS Pa3JIMYHbIMU IIKOJIAMH, YTO MO3BOJISIET BbIJEUTh
64308y Xapakmepucmuky «2pynnogoz20» npagonoHUMAaHus1: poKycuposka Ha 0OHOM U3 Nno-
HAMull npu NPu3HAHUU 3HAYUMOCMU OCMAJbHLIX, HO 8 Kayecmee 8mopOoCMeneHHbIX.
B ¢unocodun Takas pokycupoBKa Ha3bIBAETCS «yCMOMpeHueM cCyujHocmu». B pe3ynbraTte
pa3Hble LIKOJIbI N0-CBOEMY ONpeJesAIT CYIHOCTb IPaBa, YTO, ECTECTBEHHO, BJIMSET U Ha
MCTOJIKOBAaHHE OCHOBHbBIX TEPMHHOB.

C NOHATHUAMHU «IIpaBOBasi HOpMa», «IPaBOOTHOLLIEHHE», KITPABOCO3HAHUEY, «IIPABO-
HapylIeHHe», KCOCTAB MPABOHAPYLIEHHUsI» TECHO CBSI3aHO NMOHSITUE «NPa80o80€e NogedeHuex
[10, c. 458]. B aToM ke psiiy U NOHATUSA «npagonpumeHeHue» [8; 14; 24| u “npasomeopue-
cmeo” [20; 21; 22], xapakTepu3yolliue BaxKHelI1e TpaBoBble PYHKIIMU rOCyapCcTBa.

[IpeieIbHOCTD, «KaTErOPHUAIbHOCTb» JAHHBIX TEPMUHOB MOATBEPKIAETCS YIKE TEM,
YTO Yyepes KaK/Abli U3 HUX MOXKHO [IepernHTEPNPEeTUPOBATh OCTa/IbHble. HanpuMep, oHU MO-
I'yT ObITb OXapaKTepU30BaHbl C TOYKU 3peHUsl MpaBOOTHoUIeHUHU. [I[paBoBoe MmoBeJeHHe
eCTh a/IeKBAaTHOE COl[MaJIbHOE MOBe/leHUe CyO'beKTa MIPAaBOOTHOLIEHUs], TPAaBONPUMeEHEHUE
Y IPAaBOTBOPUYECTBO — 0COObIE NPABOOTHOLLIEHHS 110 TOBO/Y, COOTBETCTBEHHO, pean3aluu
Y CO3/IaHUSI TPABOBBIX HOPM. Bo3Mo)kHa ¥ 06paTHasi TPAaKTOBKA, UCTOJKOBbIBAKOIIAS Mpa-
BOOTHOILIEHHE KaK MPaBOBOe MOBeJleHHe, KaK MpaBOlpUMeHeHHe U KaK MPaBOTBOPYECTBO.
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[lepBBI¥ U BTOPOW MOMEHTHI B IPAaBOOTHOIIEHHWHU OYEBUJHBI, a TPETUM — IIOHMMAETCH KaK
«BOCCO3/JaHMe» NPAaBOBOM HOPMBbI NIPUMEHUTENBHO K KOHKPETHOM CUTyalUH, CO3/aHHe
npeneieHTa.

OueBu/iHA U CBAA3b MIOHATUH «IIPAaBOBOE MOBEJIEHHUE», «IIPAaBOIIPUMEHEHHE» U «IIPaBO-
TBOPYECTBO» KaK MUHUMYM C IByMf JIpyTUMH 0a30BbIMH IOHATHUSAMH — «IIPaBOBAasg HOpMa»
Y «IIpaBOCO3HaHUe». Tak, 1Uulb cie0BaHHe IPAaBOBbIM HOPMaM Ha OCHOBE Pa3BUTOrO IIpa-
BOCO3HaHHUA NIpeBpalliaeT colMalbHOe N0BeJleHue B IpaBoBoe. [I[paBoTBOpYeCcTBO HaNpas-
JIEHO Ha CO3/JjJaHHe NPaBOBbIX HOPM, NIpaBOIIPUMEHEeHUe — Ha UX peasr3anuio. Kak yxe oT-
MeyasioCh, CO3/JaHue NPAaBOBbIX HOPM HEBO3MOXKHO 6e3 aneJ/Iiluy K NpaBoco3HaHUIo. To
»Ke caMoe OTHOCUTCH U K IPaBONPHMEHEHHI0, KOTla 00'beKTUBHO HEO00X0JUMO TOJIKOBaHUE
IIPaBOBBIX HOPM.

Ha ocHOBe KaKMX NIPUHLIMIIOB JOJ/KHBI CTPOUTBCS PACCYKAEHUSA IIPU UCCIeJO0BAHUU
ONMCAaHHOW CHUTYal MM CO MHO>XECTBEHHOCTbIO MO3ULMK 10 MOBOAY NOHMMAaHUA Npasa?
[IpesncTaBiasieTcs, 4TO NOAOOHBIMU IPUHLIMIIAMHM PACCMOTPEHUS Pa3JIMUYHBIX TOYEK 3pEHUs
Ha NpaBO pasHbIX LIKOJ BBICTYNAIT TaKHWe 00f3aTesIbHO NpU3HaBaeMble (QaKTOpPBI, KaK
Ha/IMyMe «3epHa UCTUHbI» BO B3IJIAJAX KaX/J0H LIKOJIbl; YaCTUYHBIM XapaKTep KaXJoro 13
paBONOHUMAHUN; HEOOXOJUMOCTb HMHTErpaTMBHOrO IMpPAaBONOHMMAaHUA 6e3 BOJIOHTA-
PUCTCKUX POKYCHPOBOK Ha Y€M-TO OTZLeJIbHOM.

KoHeyHO, M0O>KHO IPUBOJUTh MHOTOYHCJIEHHbIE aPTYMEHTHI B 10J1b3y TOW UM UHOU
KOHKYpUpYOILeld TOYKU 3peHUs. Ho ropaszno 6oJiee NpoAyKTUBHO NPU3HAHKE TOrO, YTO
KaKJasd U3 TeOPEeTUYECKUX MO3ULMU COAEPXKUT 3€ePHO UCTUHBI U, OJHOBPEMEHHO, HU O/iHA
Y3 HUX He 00J1a/laeT MOHONIOJIbHBIM IPaBOM Ha 00'b€KTUBHYIO UCTUHHOCTD. [IpeTeHAays xe
Ha 06'b€KTUBHO-UCTUHHOCTHBIMN B3I/, HEO0X0AUMO NOAHATHCA HAJ, JAHHON «HEKJIACCH-
YeCKOW CHMTyaLlMen», CfieJlaB ee caMy 4acTbl TeOPeTHUYeCKOro uccjaefoBaHUA. TOJBKO B
3TOM CJIy4yae MOXKHO FOBOPHUTH 0 «6eCIPUCTPACTHON» TEOPUH.

[Tono6HOMY TpeboBaHMIO 6eCIPUCTPACTHOCTH B3IJIAJA OTBeYaeT 3aHATHE ped.iek-
CUBHOU no3uyuu, TO3BOJISIOLEN IOCMOTPETh HAa «HEKJIACCUYECKYI0 CUTYaLMI0» CO CTOPOHBI.
3aHATHe CTOPOHHeH (pedJIeKCMBHOM) MO3ULMU HEOOXOAUMMO U e JUHCTBEHHO BO3MOXXHO
JUIS1 BbIJleJIeHUs] OCHOBAaHUH «IepeKpbiBawllerocsi» (overlapping) koHceHcyca To4ek 3pe-
HUS" B KOHTEKCTe pelleHrs] MPaKTUYeCKOH 33/1auy MOCTPOEHUs MPABOBOTO rOCYAApCTBa,
YTO BO3MOXHO JIMIIb OJ1arofaps AOCTHMXeHUI0 pedsekcuBHOro paBHoBecus (reflective
equilibrium) Toyek 3peHus, ULy IIUX KOHCEHCYC. MeTO/1, COOTBETCTBYIOLIMN TaKOU pedJiek-
CMBHOM no3uiuu, [>xoH Posi3 HasbiBaeT «memodom uzbezaHus» (method of avoidance) [25;
29], uMes B BU/ly 3alIpeT Ha «IIPOBaJIMBaHUE» B COJlepKaTebHble KPAaHOCTU KaKOU-THM60
OiHOM OKTpHUHBIL. C Halllel TOUKU 3peHUs], HauboJiee NepCleKTUBHBIM C TO3ULUU MOMBITOK
CO3/1aHHUS «OeCpUCTPACTHOU» TeOPUH, BBIBOJsIIEN 32 paMKU OTMEUYEHHOM «HeKJlaccuye-
CKOM CUTYyalMU», SABJSIETCS UHCTUTYLIMOHAJbHbBIN NOAXO0J, UM MEeTO/,0/10T U1 UHCTUTYLUO-
Ha/IM3Ma.

CMBbICJI anieJIJI LUK K JAHHOW MEeTO/I0JIOTMU COCTOUT B TOM, YTOOBI BEIPBAThHCA U3 3a-
MKHYTOTO0 Kpyra JAUCKYCCHHM O «4UCTBIX HJesx» 3a CYeT 0OpalieHUsi K TeM ycmoly8biM
cmpykmypam 4es08eyeckol desmesbHOcmu (npakmuku), B KOTOPBIX 3TU U/leW BOIJIOLIA-
10Tca (Uy, Kak 66l ckasas [.l'eresb - «onpeMeuynBalOTCSa»). Y CTOMYMBOE CylleCTBOBaHUE
CTPYKTYP 4YeJIOBeYeCKOH JiesiTeJIbHOCTU 06eCclieuuBaeTcsl UX 80CNPOU3800CMEOM, COLAAb-
HOU POPMOU KOTOPOTO ABJSIOTCS UHCTUTYTHI.

* «[lepekpriBatomuiicsa» (overlapping) KoHceHcyc npecTaBsieT cO60M GOKYCUPOBKY He Ha pasJiu-
YUSAX B TOUKAX 3pEeHUs, a Ha «IepeKphbIBaKIeHcsi» 00J1aCTH, 10 TOBOAY KOTOPOH CyLeCTBYyeT coryiacue [28;
29].
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OcHoBaTesleM METOAOJOTUU WHCTUTYIMOHAJM3Ma B MPaBOBEJEHUU CUUTAETCS
dpaHLy3CKUMU KOHCTUTYMOHaAUCT Mopuc Opuy. Eliie B Hayasie XX BeKa OH IUcaJjl O CHHTe-
THUYECKON METO/0JI0TUU UHCTUTYIMOHAJIBHOTO MO/IX0/1a, YTO MOApa3yMeBaeT coeduHeHUe
coyu0/102u4ecK020 U hopMa/abHO-IOpUOUYECKO20 METOIOB pacCMOTpeHus [5; 6].

KitoueBoe a/11 Takoro noaxo/a NoHATUE UHCTUTYTA TPAAULIMOHHO U JI/Il IpaBOBe-
JieHrs (paBOBble UHCTUTYTHI), U AJIS1 COLUOJIOTUM (COLMalbHble HHCTUTYTHI). ITO AaeT
HaZeX/y Ha 00'beJUHeHHe 6eCCIIOPHBIX JOCTUKEHUH KaK COLLM0JIOTUYECKOM I0PUCIIPY/eH-
I[MM, TAK U HOPMATUBUCTCKO-TIO3UTUBUCTCKUX B3IJIsI/J0B Ha PaBO.

Kpome Toro, cautas npaBoBOM UHCTUTYT IOPUAUYECKON POPMON peasiu3aluu Hanpas-
asroujetl udeu, M.Opry nomelasa CBO KOHLENIWIO TPAaBONIOHMMaHUs TaKKe B pycJio TpaAu-
IIUU K/1aCcCu4ecKoll 1ubepaivbHol gpusocopuu npasa. UMeHHO OHA KaK pa3 v MOAYEPKUBAIA,
YTO MPaBO eCTb popMa ObITUA CBOOOABI, ¥ TO3TOMY B OCHOBAaHUHW NIPABONIOHUMAHMUS JIEKUT
Upes lpaBa kak npousBogHasi oT Uaen CBo60oabl. Ucxos1 M3 3TOr0o, Mbl CYUMTAEM BIIpaBe
Ha3bIBaTh JJaHHYI0 KOHLENTYya/IU3alLMI0 IpaBa JUbepalbHbIM UHCTUTYIIMOHAJIU3MOM. Mbl
BeJileM peyb 0 KJIACCUYEeCKOM JiM6epaju3Me, a He 0 COBPEMEHHOM, PO/ BUrallleM Ha
NepBbIM IIJIaH Pa3HOI0 PoJa NpaBa MEHBIIUHCTB C «KHETPAJAULIMOHHOM OpUEeHTaLuen», O -
HoIoJible Opaky, yanaa-epu (childe free, T.e. 6e34eTHOCTD) U TpOUYME U3BICKK COBPEMEHHOU
reH/JlepHOM OBECTKU, IPUMEHUMOCTb K KOTOPBIM NOHSATHUS «eCTECTBEHHOE IIPaBO» BbI3bI-
BaeT 6oJibllIMe COMHEHUSI. BeJib «ecTeCcTBEHHbIe» MpaBa MPU3HAIOTCI HEOThEMJIEMbIMU U
HEOTYYKJaeMbIMH, aOCONIOTHBIMU. Y B yC/10BUAX, KOT/la UX COZlepXKaHWe MeHSIeTCS UCTO-
pUYECKH, OHO A0JHKHO ONMUPAThCS Ha TPAJMIMIO, @ He HAa U3MbIIILJIEHUS TeH/ePHbIX Teope-
TUKOB. KpoMe Toro, coBpeMeHHas reH/iepHas IOBECTKa ONMUpaeTcs Ha Memodo102u4eckull
uHdusudyaau3m, pacCMaTpUBas B KaueCTBE BbICIIEN LIEHHOCTH Npasa u ceo60dbl UuHAUsUIQ.
A 111 UHCTUTYIMOHA/IM3Ma BaXKHbl 8NUCAHHOCMb UHOUBUAA 8 COYUA/IbHLIU KOHMEKCM U CO-
omeemcmeaue mpebo8aHulo 0b6WecmeeHH020 80CNpoU3800Ccmaa, 3ajlaBaeMble IpescTaBJe-
HUSIMU 00 UHCTUTYTaX U BbIpaXKaeMoe NPUHYUNOM «Memodo.102Uu4ecko20 UHCMUmMyyuoHa-
Ausmar. Y panexko He KaxkJ0e U300peTeHNe reH/lepHbIX TEOPETHUKOB Y/10BJIETBOPSIET 3TOMY
NpPUHLIUITY.

[Ipr3HaBasi YaCTUYHbIN XapaKTep UHAWBUAYAJbHOIO MPABOMOHMUMaHUs, HECMOTPS
Ha MpeTeH3WM KaXK/JO0ro ero HOCUTeJisl Ha 06'beKTUBHO-UCTUHHOCTHOE 3HAaHUE O MPaBe,
M aKLeHTUPYs BHUMaHHe Ha HAJIMYMU B HUX «3€peH UCTHUHbI», HEO6X0JUMO TaKXKe IMpHU-
3HATh aKTyaJIbHYI0 U HACTOSATEJNbHYI0 HEOOXOAUMOCTh B MHTErPATUBHOM MPaBOMOHUMa-
HUH, KOTOpPOE HCKJIIYasio Obl BO3MOXXHOCTb BOJIIOHTAPUCTCKOW POKYCUPOBKHM Ha YEM-TO
OT/ZleJIbHOM, Ha OZJHOU-e/JUHCTBEHHOU TOYKe 3peHHs Ha NPaBo.

CyTb M0OJ0O6HOr0 MHTErPAaTUBHOTO MPABONOHHMMAHHUS COCTOUT B TOM, YTOObI, HE
CTpeMSChb 3aMEHUTh MHOI0Opa3ue HalnpaBJ/eHUH NPaBONOHUMAHUS OJJHUM «eJUHCTBEHHO
BEPHBIM», 33/1aTh 00ljee NPOCTPAHCTBO HUX COCYIeCTBOBAHUS, COU3MEPEHUS], KOMMYHHUKA-
UM Ha HEKUX COLIMAJIbHO, KYJIbTYPHO Y MOJMTHUYECKU IPUEMJIEMbIX OCHOBaHUsX. UMeHHO
10 MOBO/ly 9TUX OCHOBAaHUM, — a He 10 OBOAY COZlEeP>KaTeIbHOI'0 HAallOJIHEHUSI IPABONOHMU-
MaHMUS — U J0JDKEH ObITh HaWIeH «IepeKPbIBAIIMICA KOHCeHCYC» B ToHMMaHuu J[»k.Posiza
[30].

B KauecTBe TEOPETUKO-METO/I0/IOTUYECKON MOJIeJIM TaKOT'0 UHTErpaTHBHOTO Ipa-
BOIMIOHUMAHUS U MOXKET CIAY>KUTb IPaBOBasi TeOpUs U MpaBoBasi pusocodpusi JM6epasbHOTO
MHCTUTYLMOHa/u3Ma [16]. HaMm npeacTaBisieTcs, 4TO TAKUM BEKTOPOM pa3BUTHUS KaTero-
pUAJIbLHOTO COCTOSIHMSI TEOPHUM T'OCY/lapCTBA U MpaBa MOXET ObITh NOCTPOEHHE UHTEerpa-
THBHOTO NOHWMaHHWs Ha 6a3e MHCTUTYLIMOHA/IMU3Ma: 3TO BblJjeJIeHHe TpeX «6a3hCHBIX» Ka-
TEeropui NpaBOBOM HOPMbI, IPAaBOOTHOLIEHUS U IPAaBOCO3HAHUS, YYUTbIBAasi TPU OCHOBHBIX

194



Theory of State and Law

HanpaBJ/ieHUs MPAaBONOHUMAaHMUs, KOTOPbIM COOTBETCTBYIOT 3TH KAaTErOpHUM COIJIACHO
uaesam 0.3.Jleicra [15], ¥ KOHQUTYpUPOBaAHHME UX B CXeMe HHCTUTYTA NpaBa — IPUTOM, UTO
MCXO/IHble HalpaBJeHUs IPaBONOHUMAaHUSA 0Ka3blBAOTCA «IIPOEKLHUSAMU» UHTETPaTUBHON
KapTHUHBI.

bu6smmorpaduyeckui Cucok

1. Anexcees C. C. CaMoe cBsITOE, 4TO ecTh y bora Ha 3emsie. UMMaHyua KaHT u npo6JieMbl
npaBa B COBpeMeHHYyo anoxy. - M.: HOPMA, 1998. - 409 c.

2. Bbaiimaxanoe M. T. [IpaBo, co3HaHHe, oBeaeHHe // Mbicab. — 1993, - N2 4.

3. Baitimaxanoe M. T., Balic6epz /1. M., Belicenoga A. Y. B3anMoieficTBHe MPaBOBOr'0 CO3HAHUS
C MOpaJiblI0 U HPABCTBEHHOCThIO B 061I[eCTBE MEPEXOAHOI0 Nneproa. — AnMatsl: XKeTi xkaprbl, 1995.

4. Bacusaves A. M. IlpaBoBble KaTeropuu. MeToJ0/I0THYECKUE ACNEKThl Pa3pabOTKH CU-
CTeMbl KaTeropui npaga. - M.: lOpug. aut., 1976. - 264 c.

5. Bopomusux E.A. llonuTUKO-TIpaBOBasi TeOPUSI HHCTUTYI[MOHaMM3Ma M. Opuy (MCTOpHUKO-
KpPUTHYECKUH aHau3): ABToped. Juc. ... KaH[, opul,. Hayk. — M.: U3a-Bo Mock. yH-Ta, 1979. - 16 c.

6. I'pagpckuli B. I'. [loiuTHYeckye U npaBoBble yueHUss PpaHuuu // UcTopus NOJUTHYECKUX
Y npaBoBbIx yueHu# XX B. - M.: Hayka, 2005. - 595 c.

7. T'otimaH B. Y. JleiicTBue npaBa: MeTojo/10THYecKUi aHaau3. - M.: Akag. MB/| PO, 1992. -
182 c.

8. Kapmauwos B. H. llpuMmeHeHue npaBa: yueb6Hoe nocobue. - fApocaasab: U3a-so AplY,
1980.- 74 c.

9. Keuekwvsin C. @.[IpaBoOTHOIIIEHUS B COLMATUCTUYECKOM 061ecTBe. - M.: U3a-Bo AH CCCP,
1958.-187c.

10. Komapos, C. A. Ob1as Teopus rocyapcTBa U paBa: yue6HUK 4 By30B / C. A. Komapos.
- 10-e usg,., ucnp. u gomn. — M.: UspatenbctBo 0paiit, 2022. - 528 c.

11. KommeHTapuii k Konctutyuuu Poccuiickoit ®enepaunu. 5-e usa., ucnp. u gomn. // Iloxg
pexa. npod. C.A. Komaposa. - M.: U3n-Bo «H0paiiT», 2023. - 325 ¢. // Cepus: [IpodeccroHambHbBIN
KOMMeEeHTapHUi.

12. Kydpseyes B. H., Kasumupyyk B. [1. CoBpeMeHHas coijpoJiorusi npasa. - M.: Opucts, 1995.
- 297 c.

13. Kydpsieyes B. H. [IpaBoBOe noBejieHHe: HOpMa U naTtoJiorus. — M.: Hayka, 1982. - 287 c.

14. Jlazapee B. B. CouuaJbHO-NICUXOJIOTUYECKUE aCNeKThbl IpUMeHeHUd IpaBa. — KasaHsb:
W3p-Bo Kasan. yH-Ta, 1989. - 144 c.

15. Jleiicm 0.3. CywHocTb npaBa. [Ipo6sieMbl Teopuu u ¢punocoduu npasa (oA pefakiuei
B.A. TomcuHoBa). - M.: "3epuano”, 2008 r. - 246 c.

16. MamioxuHn A. A. TocyaapcTBo B chepe npaBa: MHCTUTYIIMOHANbHBIN noaxof / A. MaTio-
XWH; Beici. mik. "I aineT». - Anmatsbl: AgineTt, 2000. - 589 c.

17. Mapaua B. I'. IIpaBonoHMMaHHeE B COCTSA3aTeJbHbIX MHCTUTYTaX // Hayu. Tp. “Oninet” (An-
Mmathbl). - 2000. - Ne 1 (7). - C. 116-122.

18. Mapaua B. I. UccnepoBaHue MbllJieHHs B MOCKOBCKOM METOZ0JIOTUYECKUM KPYKKe
M caMOOpraHu3alMs MeTO/0JI0Ta: CEMUOTHYECKHE U UHCTUTYLMOHA/IbHbBIE Npeanoceliky // Ken-
TaBp. MeToA0/IOTMYECKUN U UTPOTEXHUYECKUH ajibMaHax (MockBa). - 1997. - Ne 18. - C. 7-15.

19. Oxcambvimnulii B. B. [I[paBoMepHoe noBefeHue JU4HOCTH. - KueB: HaykoBa aymka, 1985. -
175 c.

20. IpaBo u npaBOTBOPYECTBO: Bonpockl Teopuu / Peakos.: Bo6otos C.B., Kazumupuyk B.IL
(OtB. pen.), Jlykawena E.A., Xanduna P.O. - M.: U3g-Bo UT'ull AH CCCP, 1982. - 128 c.

21. [lpaBoTBopuecTBO. Teopuss U 3aKOHOAATeNbHAsA TeXHUKa: [lepeBoj ¢ pyMbIHCKOrO /
Hamun A. / llog pen.: Kepumos JI.A. (Ilocaecn.), MunikeBuu A.B.; Ilep.: ®omop U. - M.: IIporpecc,
1974. - 256 c.

195



Teopuda rocysapcrsa U npaBa

22. TlapnamMeHT U 3aKOHO/laTesibHas BjaacTb KazaxcraHa [TekcT]: MoHorpadus / OTB. pen. A.
A. Tapanos. - AsiimaTsl: XKeTi »kaprbl, 1995. - 160 c.

23. Tlcuxosiorus mpaBoMepHoro nosejeHus / Hypneucos E.K.; OTB. pen.: balimaxanos M.T.,
Kasumupuyk B.II. -Anma-ATta: Hayka KasCCP, 1984. - 127 c.

24. Pewemos I0. C. Peanv3zanyd HOPM COBETCKOro npasa: CucTeMHbIN aHaus. - Kaszanb: U3a-
Bo KasaH. yH-Ta, 1989. - 154 c.

25. Poss /. Teopus cripaBegiuBocTH. - HoBocu6upck: Usa. HI'Y, 1995. - 534 c.

26. Xaaguna P. 0. Ob1yee yueHue o0 npaBooTHoeHUuU. — M.: lOpug, nut., 1974. - 351 c.

27. Asuu JI.C. CymHOoCTb npaBa: Coryast.-GuI0C. TIOHUMaHHe reHe3uca, Ppa3sBUTUA U PYHKIU-
OHHUPOBaHMUS OPHUJI. GOPMBI 061ecTBEHHBIX oTHOIeHuH / JI. C. ABuy. - J1.: U3a-Bo JIT'Y, 1985. - 207
C.

28. Hart H. L. A. The Concept of Law. Clarendon Press, Oxford, 1977. 333 p.

29. Rawls ]. Justice as Fairness: Political not Metaphysical // Philosophy and Public Affairs,
Vol. 14, No. 3. (Summer, 1985), pp. 223-251 // URL: http://links.jstor.org/sici?sici=0048-3915%
28198522%2914%3A3%3C223%3AJAFPNM%3E2.0.C0%3B2-0

30. Rawls J. The Idea of an Overlapping Consensus // Oxford Journal of Legal Studies. 1987.
Vol. 7 (1). Pp. 1-25.

Jia putupoBanua: Mamioxur A.A., Komapog B.C. OTavu4uTe/IbHble 0COGEHHOCTH BO3/IeCTBUS Mpa-
BONOHUMAaHHUsI Ha KaTErOPUH TEOPUHM IocyJapcTBa U npasa: craThs // Teopus rocysapcTsa u mpasa. — 2023. -
Ne 4-1 (34). - C. 187-196.

DOI: 10.25839/MATGIP_2023_4_1_34_187

DISTINCTIVE FEATURES OF THE IMPACT LEGAL UNDERSTAND-
ING ON THE CATEGORIES OF STATE THEORY AND RIGHTS*

Anatoly A. Matyukhin™
Vladimir S. Komarov ***

Annotation. The article provides an analysis of available approaches to the
systematic use of a number of categories of state theory in terms of the role and
meaning of the category “legal understanding”. The authors substantiate the idea
that the content of legal understanding finds its expression in a certain legal ontol-
ogy, covering such forms as legal doctrine, legal idea, paradigm, and more broadly in
legal doctrines and legal ideologies.

Key words: theory of state and law, legal understanding, subjective, objec-
tive, legal norm, legal attitude, legal violation, elements of an offense, lawmaking,
legal consciousness.

When considering legal understanding, scientists most often focus their attention on
either its subjective or purely ideal forms. At the same time, ideal forms, fixed in the form of
theoretical constructions of jurisprudence, legal doctrines and ideologies, are also considered

* The article uses material from the monograph: Matyukhin A. A. State in the field of law: institutional
approach / A. Matyukhin; Higher school "Edilet." Almaty: Edilet, 2000. P. 38-53.

“ Matyukhin Anatoly Alekseevich, professor of the department of theory and history of state and law of
the Private educational institution of higher education "Law Institute" (St. Petersburg), Doctor of Law, professor.
E-mail: info@amatyukhin.ru

“* Komarov Vladimir Sergeevich, Associate Professor of the Department of Theory and History of State
and Law of the Private Educational Institution of Higher Education "Law Institute" (St. Petersburg), Candidate of
Legal Sciences. E-mail: wladskom @mail.ru

196


http://links.jstor.org/sici?sici=0048-3915%28198522%2914%3A3%3C223%3AJAFPNM%3E2.0.CO%3B2-0
http://links.jstor.org/sici?sici=0048-3915%28198522%2914%3A3%3C223%3AJAFPNM%3E2.0.CO%3B2-0

Theory of State and Law

subjective. This brings us back to the problem of the relationship between the subjective and
objective in law - do legal understanding and its ideal forms have objective meaning?

By subjective forms of legal understanding we mean forms of understanding of law,
laws, legal customs and precedents that are correlated with both individual and collective
subjects. These can be forms that are present in individual (legal) consciousness, including
the legal consciousness of professional lawyers, and in the collective, that is, in the (legal)
consciousness of the “masses,” social groups and professional communities. In the latter
case, forms of legal understanding acquire an intersubjective character - they become com-
mon to many individuals. And then we can talk about the collective subject of legal under-
standing.

At the same time, it would be wrong to reduce legal understanding only to the subjec-
tive side of law, to attribute it only to legal consciousness - albeit in its idealized forms. The
sublime ideas of theory are objectified in social practice. The objective meaning of ideal forms
of legal understanding finds its expression not only in legal consciousness, but also in the cre-
ation and implementation of legal norms. Legal understanding, therefore, acts as a fairly gen-
eral intellectual function of legal culture [17, p. 116-122], and not reducible only to passive
contemplation, but active, not purely subjective, but having an objective meaning.

The difference between the forms of legal understanding inherent in the ordinary le-
gal consciousness of “ordinary” people, their social groups and “masses” (ideas, opinions,
prejudices, etc.) from the more “refined” forms characteristic of the professional legal con-
sciousness of lawyers and their communities consists only in the fact that the latter in their
practical and cognitive activities are consciously guided by ideal forms of legal thinking. Such
ideal forms of construction and use of legal concepts, constructions, presumptions, fictions
and other means of legal thinking, used by professional lawyers both in “live speech” and in
the preparation of various legal documents, including the text of the Constitution of the Rus-
sian Federation [11], become an organic part of legal understanding of professionals. It, in
turn, through legal education and enlightenment, becomes a cultural model for the legal un-
derstanding of the rest of society.

The content of legal understanding, thanks to the listed forms, is transmitted be-
tween people and social groups not only in space, but also in time. Professional communi-
ties use for this purpose such ideal forms as legal doctrine, legal idea, paradigm. In the case
of abroadcast channel with a “wider range”, legal doctrines and legal ideologies are spoken
about.

Thus, the content of legal understanding finds its expression in a certain legal ontol-
ogy that covers all of the listed forms.

To avoid listing the entire variety of forms in which professional legal understanding
is objectified, we will highlight and describe conceptualizations of law. The root “concept”
present in this term indicates the conceptual nature of professional legal understanding me-
diated by legal thinking [28]. The origin of the noun “conceptualization” from the verb “con-
ceptualize” emphasizes that it does not mean a static form (“concept”), but the result of a
process of understanding and comprehension - “conceptual”’- work. Such a result - if we talk
aboutlegal understanding inherent in a school, community or other collective entity that has
existed historically for a long time - is always “intermediate” in a certain respect. An individ-
ual lawyer, solving specific research or practical problems, may settle in his understanding
oflaw on a certain concept, perceived in the form of a doctrine, paradigm, teaching, ontology,
etc. — but a school, if, of course, it is “living” , and not “ossified” - is always “in the process” of
conceptualization. In this sense, the term “conceptualization of law” coincides and denotes
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the direction of legal understanding or characterizes the existing approaches to understand-
ing law.

“Products” of law-making, legal understanding, and more broadly - legal conscious-
ness - can be assessed and analyzed from the point of view of their content, novelty, connec-
tion with a certain tradition, from the point of view of their moral and/or scientific value,
from the point of view of the “technology of their production”, etc. etc. That is, the range of
possibilities is very diverse. We will be interested in conceptualizations of law, taking into
account the influence that they had on the constitution of the sphere of law in its relation to
the state, from the point of view of the opportunities that open up with their help for the
legal self-restraint of the state, “fitting it” into the sphere of law . The formulation of this
problem will be subject to a review of schools and views on law, known from the history of
legal doctrines, and an analysis of modern trends in legal understanding [16].

The identified tasks emphasize the indisputable fact that law in the entire set of
norms, institutions, values, etc. is a socially determined phenomenon. This social condition-
ality “in general represents a broad problem that involves a deep analysis of the social rela-
tions that actually exist and require legal regulation” [12, p. eleven].

The modern theory of law postulates that social relations have already been mastered
by thinking, and this thinking is superimposed on practice, adding to the relationship each
time a certain, specific for a given case and at the same time typical in the formal sense “in-
tellectual additive » - legal construction, fiction, etc. In the resulting legal relationship, its
subjects, the subject (object) in relation to which the relationship is carried out, are distin-
guished; the form that mediates the implementation of the relationship, and the content,
which is characterized as subjective rights and legal obligations corresponding to each other
[10, p. 498].

Typically, the modern theory of state and law, acting as descriptive and formative
knowledge, is content with designating and establishing the subjects, subject, form and
content of social relations. But it is also natural to strive to penetrate deeper, to compre-
hend the foundations: where do rights and responsibilities come from? Where does the
legal form and its power over us come from? Why are some relationships formalized in an
institutional and legal manner, while others are not? After all, recognition of another’s
right, as well as the assumption of responsibility, is a volitional moment, moreover, an ob-
ligatory one, which is confirmed even intuitively. What is the nature of political power as a
kind of systemic cult in the Old or New World? The power of the Old World model grew
during the era of feudal theocracy, while the power of the New World model in current
conditions is undergoing significant changes, for example, the expansion of the BRICS
countries.

How can we understand then what “model power” is? And can such power be as-
sumed voluntarily? The idea of a “reasonably organized society” appealed to this kind of
power over people by supporters of the social contract theory, inspired by the humanistic
desire to minimize violence and realize the “natural” human right to freedom.

At this point, legal understanding significantly complements and expands its own posi-
tion: its descriptive-formative, descriptive side is joined by the aspect of prescription, prescrip-
tion, which has the property of norming (judgments, lines of behavior). And if the descriptive
function of legal understanding makes judgments, concepts about law with a kind of “exten-
sional” knowledge - that is, expanding knowledge (Latin extensio means “extension”), then pre-
scriptive This function makes it, among other things, “intentional” knowledge (from the Latin
intentio, which means “striving”, implying direction, orientation).
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In other words, the descriptive-formalizing action of legal understanding primarily
performs the function of “showing” (in some way “showing,” to use one of the terms of mod-
ern postmodernism), “supplying” to the subjects of legal relations a formalized description
of the legal norm-model. The descriptive action of legal understanding connects to the posi-
tion “look at what this model norm is” with an essential regulatory addition: “do according
to this model norm.” This description expands legal understanding and legal interpretation
into the area of practical action, addressing the need for the subject to engage the volitional
principle and concentrate efforts in the direction of “living by law.”

The emergence of will as an essential circumstance of the situation takes us beyond
the boundaries of “pure reason” into the realm of “practical reason,” that is, into the field of
humanitarian disciplines that shape and regulate the activity of “animate” subjects.

Usually in jurisprudence free will is not discussed, but a purely formalized scheme of
legal relations is recognized, which is included in all textbooks. For political science, for ex-
ample, the Kantian principle of personal autonomy seems sufficient as a ready-made “natu-
ral” given, implying the existence of a civil society consisting of independent citizens with
free will. This situation can be compared with the relationship between epistemology and
science. A scientist from his observer position knows for sure that there are certain connec-
tions between knowledge and an object that have a certain truth under certain conditions.
But at the same time, he knows nothing about the sources of the “knowledge-object” rela-
tionship until he raises the question of a method that generates new knowledge and leads to
new objects.

Descriptive jurisprudence mainly deals with ready-made structures and institutional
forms. Thus, the structure of mediation, say, in an agreement, fixes the connection between
the content (specified in rights and obligations) and the subject. A certain analogue of the
epistemological relationship arises: there, “knowledge is an object,” and here, “subjective
rights and subjective legal obligations are the content of the legal relationship.” The form in
both cases is a mediating structure that brings together two moments, two poles of the rela-
tionship.

Sometimes the sign form represents a certain “objective content” of knowledge for
the cognizing subject, and sometimes the institutional-legal form objectifies the content of
rights and obligations for the subjects who are parties to the legal relationship. And in both
cases, the form is “a priori”, possessing normative force for the subject. At the same time,
following it is voluntary-compulsory: in the first sense - in order to “think correctly”, in the
other - in order to “act according to the right”. True, due to the difference in the categorical
relationship “form - content” in the cases of cognition and law, the leading modality of the
indicated “voluntary compulsion” turns out to be different. In scientific knowledge, this is a
modality of necessity with the voluntary nature of cognitive effort relying within the frame-
work of the compulsory nature of “correct thinking.” When creating and implementing law,
there is a modality of possibility with the corresponding coerciveness of legal regulation
within the framework of the voluntary use of legal norms [18, p. 7-15].

In accordance with the above, institutional construction in the political and legal
space requires “practical knowledge” capable of constructing “a priori” forms in relation to
a specific situation, and not just descriptive and formal knowledge based on a theoretical
idea. a-lization and accepting these forms truly as a priori, that is, as a given, in finished
form.

Recognition of the need to follow the legal form in some “mysterious” way merges
two forces that, at first glance, have completely different natures: the coerciveness of the rule
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of law and the coerciveness of the cultural norm. Phenomenologically, however, it is clear
that these two forces converge in the establishment of institutions - state power, legislation,
legal proceedings.

All power is based on the alienation of will. It is also clear what “direct” power is: it is
domination based on the alienation of will through violence. In relation to the issue under
consideration, in our opinion, a fairly obvious postulate follows: the power of law and cul-
tural norm-model, with all the presence of an “alienating” component in it, is one of the main
ways of both the institutionalization of the Idea of Law and the institutionalization of the
state in the sphere law as legal, and society itself as civil. This also leads to a general conclu-
sion about the specificity of modern legal understanding: it must necessarily be based on an
institutional approach, closely associated with cultural, or more precisely, sociocultural re-
flection.

When trying to consider the distinctive features of modern legal understanding, we
should talk about its detailed interpretation, and one that allows us to connect the foundations
of the substantive constructions of various schools and directions of legal understanding with
the content of the legal Idea and with the issues of the formation (or construction) of a rule-of-
law state [ 1]. Such an unfolding of legal understanding faces a characteristic methodological
difficulty caused by such a feature of modern legal understanding as ambiguity.

In the 20th century, in Western democracies that traditionally adhered to pluralism
of legal understandings, and now in our country, an obvious “non-classical” situation in ju-
risprudence arose, when there are many schools of law, each of which claims to formulate
both its own theoretical paradigm and “special” ontology of legal understanding.

Focusing on the above-mentioned ambiguity of legal understanding, we can, as the
first and most obvious feature of modern legal understanding, which precisely causes this
ambiguity, point out the presence in jurisprudence of a plurality of schools with their own
points of view on law and concept about it. Each school rests on its own foundations. The
difference in the foundations of legal understanding also determines the difference in views
about the role and purpose of the state.

The second characteristic feature is that representatives of schools of law, although
they argue among themselves, are forced, at least in order to outline the subject of the dis-
pute, to use the same concepts. At the same time, the use of similar terminology does not
lead to the same understanding of the content of the words used.

A third important feature is that general concepts are placed in different research
contexts and interpreted differently. If the latter were not so, then jurists would atleast agree
on the definition of the concept of “law.” But this does not happen, which is reflected in the
approach to the problems of development of statehood, interpretation of the Constitution of
the Russian Federation and other legal acts [11].

What concepts constitute a kind of “commonplace” of legal science? It seems that in
modern jurisprudence such a function is performed by the concepts of “legal norm”, “legal
relationship”, “legal awareness”, “legal culture”, “offence”, “corpus delicti”, etc. [10]. The “in-
evitability” of these concepts in the current legal understanding is determined, if not theo-
retically [2, p. 379; 4; 27], then, in any case, their practical meaning.

Thus, without a certain understanding of legal normes, it is impossible to adopt a single
normative legal act. It is adherence to legal norms, including those expressed in normative
legal acts, that transforms social behavior into legal behavior [13; 19; 23].

Situations of implementation (implementation) of legal norms are, as a rule, collective
in nature, in other words, they are implemented through legal relations [7; 9; 26]), which
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requires public awareness of legal norms, the formation of public legal consciousness [2; 3].
But at the same time, taken by itself, legal knowledge does not recognize, evaluate, or regu-
late. Through legal consciousness, regulation, assessment and cognition are carried out by
subjects (individual or collective) included in a diverse system of social, including legal, con-
nections and relationships. Their practical spiritual activity for the reproduction of legal con-
sciousness is in fact a most serious spiritual effort. And since spiritual work creates a social
connection in an ideal form, in the form of an idea, the activity of legal consciousness, there-
fore, is the creation of a social connection through and in the form of the Idea of Law. Let us
add to this the experience of previous philosophy: even G. Hegel saw in spiritual work the
process of “self-generation of man.” Accordingly, legal consciousness, as the reproduction of
the Idea of Law, is the self-production of a “lawful person”.

Categories of the theory of state and law “legal norm”, “legal relationship”, “legal con-
sciousness”, etc. are used by various schools, which allows us to highlight the basic charac-
teristic of “group” legal understanding: focusing on one of the concepts while recognizing the
importance of the others, but as secondary ones. In philosophy, this focus is called “consid-
eration of essence.” As a result, different schools define the essence of law in their own way,
which naturally affects the interpretation of basic terms.

The concept of “legal behavior” is closely related to the concepts of “legal norm”, “legal
relationship”, “legal consciousness”, “offence”, “corpus delicti” [10, p. 458]. In the same series
are the concepts of “law enforcement” [8; 14; 24] and “law-making” [20; 21; 22], character-
izing the most important legal functions of the state.

The ultimate, “categorical” nature of these terms is confirmed by the fact that through
each of them the others can be reinterpreted. For example, they can be characterized in
terms of legal relations. Legal behavior is the adequate social behavior of the subject of legal
relations, law enforcement and law-making are special legal relations regarding, respec-
tively, the implementation and creation of legal norms. A reverse interpretation is also pos-
sible, interpreting the legal relationship as legal behavior, as law enforcement and as law-
making. The first and second points in the legal relationship are obvious, and the third is
understood as the “recreation” of a legal norm in relation to a specific situation, the creation
of a precedent.

The connection between the concepts of “legal behavior”, “law enforcement” and “law
creation” with at least two other basic concepts - “legal norm” and “legal awareness” is also
obvious. Thus, only adherence to legal norms on the basis of a developed legal consciousness
transforms social behavior into legal behavior. Law creativity is aimed at creating legal
norms, law enforcement is aimed at their implementation. As already noted, the creation of
legal norms is impossible without an appeal to legal consciousness. The same applies to law
enforcement, when interpretation of legal norms is objectively necessary.

On what principles should reasoning be based when studying the described situation
with a multiplicity of positions regarding the understanding of law? It seems that similar
principles for considering different points of view on the law of different schools are such
necessarily recognized factors as the presence of a “grain of truth” in the views of each
school; the partial nature of each legal understanding; the need for an integrative legal un-
derstanding without voluntaristic focusing on something separate.

Of course, numerous arguments can be made in favor of one or another competing
point of view. But it is much more productive to recognize that each of the theoretical posi-
tions contains a grain of truth and, at the same time, none of them has a monopoly on objec-
tive truth. When laying claim to an objectively truthful view, it is necessary to rise above this
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“non-classical situation”, making it itself a part of theoretical research. Only in this case can
we talk about an “impartial” theory.

A similar requirement for an impartial view is met by taking a reflexive position,
which allows you to look at the “non-classical situation” from the outside. Taking an outside
(reflexive) position is necessary and the only one possible to highlight the grounds for an
“overlapping” consensus of points of view in the context of solving the practical problem of
building a rule of law state, which is possible only through achieving a reflective equilibrium
of points of view seeking consensus. The method corresponding to such a reflexive position
is called by John Rawls the “method of avoidance” [25; 29], meaning the prohibition on “fall-
ing” into the substantive extremes of any one doctrine. From our point of view, the most
promising from the standpoint of attempts to create an “impartial” theory that goes beyond
the noted “non-classical situation” is the institutional approach or the methodology of insti-
tutionalism.

The point of appealing to this methodology is to break out of the vicious circle of dis-
cussions about “pure ideas” by turning to those stable structures of human activity (practice)
in which these ideas are embodied (or, as G. Hegel would say - "objectified"). The sustainable
existence of the structures of human activity is ensured by their reproduction, the social form
of which is institutions.

The founder of the methodology of institutionalism in jurisprudence is considered to
be the French constitutionalist Maurice Hauriou. At the beginning of the 20th century, he
wrote about the synthetic methodology of the institutional approach, which implies a com-
bination of sociological and formal legal methods of consideration [5; 6].

The concept of institution, which is key to this approach, is traditional both for law
studies (legal institutions) and for sociology (social institutions). This gives hope for the uni-
fication of the indisputable achievements of both sociological jurisprudence and norma-
tivist-positivist views on law.

In addition, considering the legal institution to be a legal form of implementation of
the guiding idea, M. Oriu placed his concept of legal understanding also in line with the tra-
dition of classical liberal philosophy of law. It was she who emphasized that law is a form of
existence of freedom, and therefore the basis of legal understanding lies in the Idea of Law
as a derivative of the Idea of Freedom. Based on this, we believe we have the right to call this
conceptualization of law liberal institutionalism. We are talking about classical liberalism,
and not about modern liberalism, which promotes various kinds of minority rights with a
“non-traditional orientation”, same-sex marriage, childe free (i.e. childlessness) and other
delights of modern gender agenda, the applicability of the concept of “natural law” to which
is highly questionable. After all, “natural” rights are recognized as inalienable and inalien-
able, absolute. And in conditions when their content changes historically, it should be
based on tradition, and not on the fabrications of gender theorists. In addition, the modern
gender agenda is based on methodological individualism, considering the rights and free-
dom of the individual as the highest value. And for institutionalism, what is important is
the individual’s fit into the social context and compliance with the requirement of social
reproduction, set by ideas about institutions and expressed by the principle of “methodo-
logical institutionalism.” And not every invention of gender theorist satisfies this principle.

Recognizing the partial nature of individual legal understanding, despite the claims of
each of its bearers to objectively true knowledge of law, and focusing on the presence of
“grains of truth” in them, it is also necessary to recognize the current and urgent need for an
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integrative legal understanding, which would exclude the possibility of a voluntaristic focus
on something separate, on one single point of view on law.

The essence of such an integrative legal understanding is that, without trying to re-
place the diversity of directions of legal understanding with one “only true” one, to create
a common space for their coexistence, commensurateness, and communication on certain
socially, culturally and politically acceptable grounds. It is on these grounds, and not on the
content of legal understanding, that an “overlapping consensus” in the understanding of .
Rawls should be found [30].

The legal theory and legal philosophy of liberal institutionalism can serve as a theo-
retical and methodological model of such an integrative legal understanding [16]. It seems
to us that such a vector for the development of the categorical state of the theory of state and
law can be the construction of an integrative understanding on the basis of institutionalism:
this is the identification of three “basic” categories of legal norms, legal relations and legal
consciousness, taking into account the three main directions of legal understanding to which
these categories correspond according to the ideas of O.E. Leist [15], and configuring them
in the scheme of the institution of law - despite the fact that the initial directions of legal
understanding turn out to be “projections” of the integrative picture.
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