MEKPEIMOHABH.
ACCOLUHALLAA
TEOPETHKOB

INOCYJAAPCTBA
H IIPABA

=) ISSN 2500-0837 (Print)
Mo eISSN 2687-0363 (Online)

2023 / Ne 2 (31)

TEOPUA
roCcyaAPCTBA UIIPABA

Hay4HbI# )KypHaJ1 0CHOBaH B 2016 r. U sAAB/IsieTCA 0PUIMaIbHbIM
U3aaHueM MeXperuoHa/IbHOHM OOLIeCTBEHHOM OpraHu3anuu
«MexKpervoHajbHas accouyalnusa TeOPEeTUKOB rocyJapcTsa U mpaBsa»

2023 / Ne 2 (31)

THEORY
OF STATE AND LAW

The academic journal is established in 2016 and is the official
publication of the Interregional Public Organization
"Interregional Association of Theorists of State and Law"

Kypnan sxirwdeH BAK npu Muno6pHayku Poccuu B [lepeyeHb peneH3MpyeMbIX
Hay4YHbIX U3JaHUM, B KOTOPbIX J0/KHbI ObITh ONyGJTUKOBAHBI OCHOBHbIE HAYYHbIE
pe3yJ/ibTaThbl AUCCEPTALMA HA COUCKAHUE YYEHOM CTEeNleHU KaHAUAAaTa HayK,

Ha COMCKAaHMe YYEeHOU CTeleHH AOKTOpa HayK

The journal is included by the Higher Attestation Commission at the Ministry
of Education and Science of Russia in the List of Peer-Reviewed scientific
publications in which the main scientific results of dissertations for the degree
of candidate of sciences, for the degree of Doctor of Science



NHaeKcanuda XypHasia

HAYYHAA DJIEKTPOHHAA
BUVBJIMOTEKA

LIBRARY.RU

ULRICHSWEB"

GLOBAL SERIALS DIRECTORY

d @ Crossref

INPUTJIAHIEHHUE

IX MexXayHapoaHasa HaAy4YHO-TeopeTUu4ecKas

KOHPepeHUMA
(10 uronsa 2023 ropaa, r. Cankr-IleTepoypr)

AEHUCOBCKHUE YTEHUA

«YesI0BeK-IPUPOAA, TMYHOCTh-061IECTBO, FPAXKAAaHUH-TOCYAapPCTBO
B YCJIOBUSIX UHPOpMaTH3al MM U U PpOBU3ALUU POCCUIICKOr0 06011eCTBA
B UHTEpecax YCTOMYMBOT0 Pa3BUTHUA»

IX International Scientific Conference
“Man-nature, personality-society, citizen-state in the context
of informatization and digitalization of Russian society in the interests
of sustainable development”



Theory of State and Law

UHdopManuoHHbIE TAPTHEPHI

Kypnan

«Teopus Kypuan Kypuan KypHnan
rocyapcrea «lOpuzanyeckasn «COEpeMeHHoe «lOpugnyeckas
HayKa» pOCCUHCKOE IIpaBO» MBICJIb»
Y IIpaBa»
KypHnan
BecTHUK Kypnan «BecTHUK
Koctpomckoro «BekTop HayKu TOJBATTHUHCKOTO WHcTUTyTa NpaBa
roCyZlapCTBEHHOI0 roCyZlapCTBEHHOI'0 YHUBEpPCHUTETa» Bamkupckoro
YHUBEPCUTETA Cepusa: IOpuauyeckue HayKu roCy;apCTBEHHOI'0
YHUBEpPCUTETA»

YBEPEHHOCTb B KAXKAOM PEWEHWUM,

KypnHan |\g‘ ’i— Fi_-ll rr.-;
«MurpauoHHoe _|-_r

WHOOPMALIMOMHO-NPABOBOE OBECNEMEHME

78

Komnanus
«KoncynpranT-Iliroc»

IpaBoO»

Komnanus «[apanT»




Teopuda rocysapcrsa U npaBa

COJAEPKAHUE

5.1.1. TEOPETUKO-UCTOPUYECKHE IIPABOBBIE HAYKH

bpeduxun A.JL,
Pomuues C.M.

bumepman 0.3,
Bopobbves C.M.,,
Komapos C.A.

I'y6apesa A.B,
Ocmposckuti M.A.

Juyesuy A.5.,
KapHayx /I.B.,
Toav3zak A.E.

Jlumeunos A.M.

Mamedos 3.9.

Muxaiinos B.B.

Ilaponsu K.M.

Iomatinos I1.0.

PesHos B.A.,
Cesepeun A./l.

Asuod A.A.

WHTepechl IMYHOCTH, 061IECTBA U FOCYAapCcTBa
B mpotiecce TpaHCPOopMaLUU GOPM TOCYAPCTBA «.ceerreersreeennee

[IpaBOBbIe OCHOBbI 0OecreyeHHs1 HallMOHAIbHbIX
IPOEKTOB B cdpepe pa3BUTUS UCKYCCTBEHHOTO
MHTeJJIEKTA B POCCUUCKON DEAEPALM . uuruernreererrenseesersessesessens

Onpe,aenel-me H coepXKaHHue CAHKINHU:
TEOPHUA U ITPAKTHEKAQ .coeeeeeeieis st ssssssss s ssssss s ssssnn e s snannnes

HpI/IMeHeHI/Ie HCKYCCTBEHHOTI'O UHTEJIJIEKTa
B pellIeHHUH 3KOJIOTUIECKUX HpOﬁHeM
COBPEMECHHOCTH ...cciiniecmnmmnniminennneanmmsnsnssiiesmssimssne s

PoJib ¥ MecTo napJsiaMmeHTa B polecce
coBeplieHCTBOBaHUSA KoHcTUTyuu Poccuiickoi
depepauuu: 6asaHC IOJHOMOYHUM Ipe3u/ieHTa

F TIAPJTAMEHTA wovcvuseerseesssssessssssssssssssssssssssssssssssessssssssssssssssssssssssssssssssnssas

HekoTopble Npo6JieMbl UCII0JIb30BAHUSI TEDMUHOB
B POCCUMCKOM 3aKOHOAATENbCTBE 0 PHU3UUECKOU
KYJIBTYPE H CTIOPTE ereereereerseesseesssssssesssessssssssesssesssssssssssssssesssesssssssssaes

3alyTa HallMOHA/IbHbIX MEHBIIUHCTB 10 Hayasia XX Beka:
KOJIOHWUU EBpPONBI U HHOPOALBI POCCUMU ..

JIubepasibHble OCHOBbI MHCTUTYTA L|eH3yPbl
B OTE€YECTBEHHOM I'OCYJapCTBEHHO-NIPAaBOBOM peXUME
KOHIIA XX — HaYa/Ia XXI BB. . ssssssesesssssssssssssssesenens

Oco6eHHOCTH MPAaBOBOI0 PEryJIMPOBAHUS OPraHU3ALNH
JeSTETBHOCTH IOPUAUUECKUX JIHLL wevvrrsersreerssessssessssessssssssssssssssssas

MHocTpaHHbIe rpaxaaHe
Y U30HUPATENIBHOE TIPABO .ouvvvrerreerssssssssessesssssesssssssssssssesssssssssssssssssssnns

B3auMogeiicTBHe MeXAYHApOJHOIO TpaBa
Y HallMOHaJILHOTO 3aKOHO/ATeJIbCTBA B 06J1aCTH OXPaHbI
O0OBEKTOB KYJIBTYPHOTO HACTEIHS wcvurerrersermseessenssesssessssesssesaeens

Ctp.

12

20

43

50

65

72

84

93



Theory of State and Law

5.1.2. IYBJINYHO-ITPABOBBIE
(TOCYAAPCTBEHHO-IIPABOBBIE) HAYKH

Camycesuu A.T. KoHCTUTY1IMOHHOE TpaBONPUMEHEHHUE: KPUTUYECKU U
B3IJIAAJ, HA PA3JIUYHbBIC KOHLETILIMHU ..corecereressesssssssssessssessessssssssssens 130
Teepdosa T.B. O HapyLIeHMU KOHCTUTYLIMOHHBIX IPaB IPaXKJAaH

Ha MMOJIHOLIEHHOE 00XkaJioBaHHe Cy,[[66HbIX dKTOB
I10 YTOJIOBHBIM [ €J1aM B KaCCAllUOHHOM

Y HAZI30PHOM HMOPAKE worreremsmsssssssssssssssssssssssssssssssssssssssssssssassassssss 141
Ymuipesa B.C. MeTo/bl pea/iM3aliuy MexaHW3Ma rapaHTUM IIpaB

YeJiIOBeKa B [1eATeJIbHOCTH MOJIUIMU B IEPUO/,

BOOPYKEHHBIX KOHPIIUKTOB wvvrureresesressessessesssssssssessessessesssssessessssnns 151
®amyanaesa 3.A. JJIeKTPOHHOE r0JIOCOBaHHE B 3apy0OeKHOM

HU30HPATESBHOM IIPABE .uvvruesesessssssssssssssessssssssssssssssssssssssssssssssssssssass 159

IOBUJIEN
T'anues @.X, TosnkaueBy
Komapos CA., KoHctanTuny boprcoBuuy -
XabubyauH A.T. L0 (s N 170
CONTENT

5.1.1. THEORETICAL AND HISTORICAL LEGAL SCIENCES

Pages
Bredikhin A.L., Interests of the individual, society and the state
Fomichev S.M. in the process of transforming the forms of the state ............. 16
Biterman O.E,, Legal basis for ensuring national projects in the field
Vorobyov S.M., of artificial intelligence development in the Russian
Komarov S.A. JLTa =) o= U () o PP 32
Gubareva A.V,, Definition and content of sanctions:
Ostrovsky M.A. theory and PractiCe.....eersse s 46
Ditsevich Ya.B, The use of artificial intelligence
Karnaukh D.V,, in solving environmental
Tolzak A.E. problems of OUTI tIME......cccurnnnin e s 58



Litvinov A.M. The role and place of the parliament in the process

of improving the Constitution of the Russian Federation:

the balance of powers of the president and parliament .........
Mamedov E.F. Some problems of using terms in the Russian legislation

on physical culture and SPOItS ...
Mikhailov V.V. Protection of national minorities until the beginning

of the twentieth century: the colonies of Europe

and foreigners of RUSSIA ... sssssesssessssseens
Paronyan K.M. Liberal foundations of the institute of censorship in the

domestic state-legal regime of the late XX -

€arly XXI CENTUIIES. ..o sssssessssssssnns
Potainov P.O. Features of legal regulation of the organization

of activities of legal entities ...
Revnov B.A., Foreign citizens
Severgin A.D. 1016 B U1 = o PN
Yavid Ya.A. Interaction of international law and national legislation

Teopuda rocysapcrsa U npaBa

in the field of protection of objects of cultural heritage .........

5.1.2. PUBLIC LEGAL (STATE LEGAL) SCIENCES

Constitutional law enforcement: a critical look
At VAriOUS CONCEPLS ovreeerererrerreeresssssssssssessesessssssssssssssssssssssssssnssssssns

Samusevich A.G.

Tverdova T.V. On Violation of the Constitutional Rights of Citizens to

a Full Appeal of Judicial Acts in Criminal Cases

in Cassation and Supervisory Procedure ...........counneneenenes
Chmyreva V.S. Methods for implementing the mechanism of guarantees
of human rights in the activities of the police

during armed CONIICES ... e

Fatullaeva E.A. Electronic voting in foreign electoral law.......cccooeeorenreneerreeneennees
ANNIVERSARY

Galiev F.Kh., Tolkachev

Komarov S.A, Konstantin Borisovich

Khabibulin A.G. IS 70evvresereeesesssesessessesssesess s s sessss s s s s

104

114

126

135

146

165

164

173



Theory of State and Law

PEJJAKLIHOHHO-H3/JATE/IbCKHH COBET:

KomapoB Cepreit AieKCaHAPOBHUY, JOKTOp IOpUAMYECKUX HaAyK, Hpodeccop
(r. Cankr-IleTepbypr, Poccus) (yupeauTesnsb, npejceaaTesib COBETA)

AsHnarysioBa I'yzesib MyxaMeTOBHA, JOKTOpP OPUAMYECKUX HAYK, AOLeHT (r. MockBa,
Poccus) (41eH coBeTa)

Ap3amackud Hukosnai Huko/iaeBMY, JOKTOp HOPUJAMYECKHMX HayK, Ipodeccop
(r. YabsiHOBCK, Poccus) (4/1eH coBeTa)

ApTtembeB AHapel BopucoBHUY, KaHAUJAT IOPUJUYECKUX HAYK, AoueHT (r. KosoMm-
Ha, Poccus) (usieH coBeTa)

BapaHoB Biagumup MuxailsioBu4, JOKTOP HPUAUYECKHUX HayK, npodeccop, 3a-
Cay>KeHHbIN AesaTeab Hayku PO (r. Huxxauit HoBropona, Poccust) (4eH coBeTa)

BacTpbikuH AneKkcaHap UBaHOBHUY, [OKTOpP HOPUAMYECKHX HaAYK, npodeccop, 3a-
cayeHHbIN opucT Poccuiickoit @espepanuuu (r. MockBa, Poccus) (41eH coBeTa)

Apo3aoBa AsieKcaHapa MuXalJIOBHA, [JOKTOp HOPUAMYECKHUX HaAyK, mpodeccop
(r. CtraBpomnoJib, Poccus) (4seH coBeTa)

Hpaues [laBes BajeHTUHOBUY, KaHAU/IAT IOPUJUYECKHUX HAYK, OLEHT (I. Psi3aHb,
Poccus) (41eH coBeTa)

HUpomHukoB JleHuc BiraguMupoBuy, JOKTOP IOPUAUYECKUX HAYK, OLeHT (I. MOCKBa,
Poccus) (41eH coBeTa)

KasmmauH Anekceit IOpbeBuY, JOKTOp IOpUANYECKUX HayK, npodeccop (r. MockBa,
Poccus) (41eH coBeTa)

KpbuioBa EsieHa 'eHHaabeBHa, JOKTOP IOPUAMYECKUX HAYK, Tpodeccop (r. MockBa,
Poccus) (41eH coBeTa)

JiunuHckui /JIMMTpUNI AHATOJ/Ib€BUY, JOKTOP IOPUAHWYECKUX HayK, mpodeccop
(r. TonbsaTTH, Poccus) (41eH coBeTa)

MaTtBeeB AHTOH 'eHHaAbeBUY, JOKTOP IOPUIUYECKUX HAYK, A0LEeHT (r. [lepMmb, Poc-
cus) (41eH coBeTa)

MuxaisioBa UpuHa AjleKCaHAPOBHA, JJOKTOP IOpPUUYECKUX HayK, npodeccop (r. Pa-
3aHb, Poccus) (4/1eH coBeTa)

Munkas EneHa BiaauMupoBHa, JOKTOp HPUAMYECKUX HayK, npodeccop (T. UlbiM-
KeHT, Pecniy6/inka KazaxcTtaH) (4JieH coBeTa)

IIpokonoBuuy l'asiMHa AJieKCeeBHa, [OKTOp HOPUAHUYECKUX HaykK, mnpodeccop
(r. MockBa, Poccus) (4sieH coBeTa)

Ily3aukoB PycsaH BiraguMupoBUY, KaHAWAAT OPUANYECKUX HAYK, JoleHT (r. Tam-
60B, Poccus) (41eH coBeTa)

Ilyur IcnuHoca Xoce Cepxuo, AOKTOp MOJUTUYECKUX HayK (r. Mexuko, Mek-
cukKa) (4JieH coBeTa)

PeBHOBa Mapusa BbopucoBHaA, KaHIUJAT HOPUAHWYECKUX HayK, AoueHT (r. CaHKT-
[letep6ypr, Poccus) (4eH coBeTa)

CanpHukoB Bukrtop IleTpoBHY, NOKTOp IOpUAUYECKUX HaAyK, npodeccop, 3aciy-
>KeHHBIN JlesiTe/ib HayKu P®, moyeTHbIN pabOTHUK BbICIIEro NpodeccuoHaJlbHOTro 06pas3o-
BaHus PO (r. CankT-IleTepbypr, Poccus) (4ieH coBeTa)

Capa6apua Kopur Maypa ae s1a Kapugaa, Jo0KTop nefaroruieckux Hayk, npodec-
cop (r. Mexuko, Mekcuka) (4/1eH coBeTa)

CnupuH Muxawuia lOpbeBHY, KaHUJAT I0OPUJAUYECKUX HAyK, AoLeHT (r. Camapa, Poc-
cus) (41eH coBeTa)



Teopuda rocysapcrsa U npaBa

XayatypoB Pyaosibd JIeBOHOBUY, JOKTOp IOpUAYECKUX HAYK, npodeccop (r. Tosb-
aTTH, Poccus) (41eH coBeTa)

IIb16y1eBcKasa Osibra MBaHOBHA, JOKTOD IOpUAMYECKUX HayK, npodeccop (r. Capa-
TOB, Poccus) (4/1eH coBeTa)

Yenyc Anekcell BUKTOpPOBMY, [JOKTOp HOPUAMYECKUX HayK, AoueHT (r. MockBa,
Poccus) (41eH coBeTa)

J63eeB bopuc CadpapoBuyY, 1OKTOp OPUJUYECKUX HAYK, TPOPeccop, 3acay>KEHHbIN
Jesatenb Hayku PO, 3acayxeHHbii opuct PO (r. MockBa, Poccus) (4sieH coBeTa)

I0auH Banepuit UBaHOBHUY, JOKTOP NOJUTUYECKUX HAYK, JOLEHT, IOMOILHUK CeHa-
Topa Poccuiickoit Penepanuu (r. MockBa, Poccus) (dneH coBeTa)

PEJJAKIIMOHHAA KOJI/IETHA:

KomapoB Byiiaaumup CepreeBudY, IJIaBHbIA peflaKTOp, KaHAUJAT HOPUAAYECKUX
HayK, aoueHT (r. CankT-IleTep6ypr, Poccus)

Bopo6beB Cepreit MuxaiJioBH4, 3aMeCTUTE/Ib I[JIABHOT'O pefaKTOpPa, JOKTOP HOpHU-
JIM4ecKUX HaykK, npodeccop (r. Psa3anb, Poccus)

CamaToB AHAapel BasiepbeBUY, OTBETCTBEHHbIN CeKpeTapb peJakiuu (r. MockBa,
Poccus)

Anb6ukoB PaBuib ®aTXy10BUY, KaHAUAAT PUJUUYECKHX HayK, A01eHT (r. MockBa)

BenssHcKasa Osibra BUKTOpPOBHA, KaHIU/JAT IOPUAMYECKUX HAYK, AoLeHT (r. Tam60B,
Poccus)

FasnveB ®apuTt XaTUNOBUY, JJOKTOP IOPUANYECKUX HAYK, AOLEHT (T. Yda, Poccus)

JKaauaoB JIbBUC AJIMMOBUY, KaHAUJAT OpUAUYECcKUX HayK (r. ToabsaTtH, Poc-
cus)

3enenykuH PomaH BasiepbeBuY, KaHU/1aT OPUAUYECKUX HAYK, oLeHT (r. TaM6o0B,
Poccus)

HpomHukoB J[leHuc BiaguMuUpoOBUY, KaHAUAAT HOPULUYECKUX HAYK, AOLEHT
(r. MockBa, Poccus)

KomapoBa TaTbsiHa JIbBOBHA, KaHUJAT IOPUAUYECKUX HAYK, AoUeHT (r. CaHKT-
[leTep6ypr, Poccus) (r. MockBa, Poccus)

Ky3bMuH Urops AsieKCaHAPOBHUY, KaHAU/JAT IOPUJUYECKUX HAYK, AoLeHT (r. Up-
KyTCK, Poccus)

MasimHeHKO JJbBMpa BiaauMupoBHA, KaHAUJAT HOPUAUYECKUX HAYK, JOLEHT
(r. PocTtoB-Ha-/loHy)

MamutoBa Hartanusa BHMKTOpPOBHA, [OKTOp IOpUAMYECKUX HayK, mnpodeccop
(r. MockBa, Poccus)

IMonunmyk Hukosiain UBaHOBUY, JOKTOP IOPUANYECKUX HAYK, Tpodeccop (T. Ps3ans,
Poccus)

IlonoBa AHHa Bi1aguciaBOBHa, JOKTOP IOpUANYECKUX HaYK, mpodeccop (r. MockBa,
Poccus)

Xa6uo6ysmH Anuk TlaiMM3sTHOBMY, [OKTOp IOPUAMYECKUX HayK, mnpodeccop
(r. MockBa, Poccus)



Theory of State and Law

’Kypnaun 3apeructpupoBaH B @enepanbHol ciiy:xbe 1o Ha30py B chepe cBsI3U, UHPOP-
MaLlMOHHBIX TEXHOJIOTUM M MaccoBbIX KOMMyHUKauui (PockomHazgzop). CBuzetennctso [IU
Ne ®C77-65110 ot 28.03.2016 .

7KypHaus BBIXOAUT € NEPUOAUYHOCTHIO 4 pasa B rof.

Kypnan BritoueH BAK npu Muno6pHayku Poccuu B [lepeyeHb pelieH3UpyeMbIX Hay4d-
HbIX U3JJaHUH, B KOTOPBIX JIOJKHBI ObITh ONMYyOJMKOBAHbI OCHOBHbIE Hay4HbI€ PE3y/IbTAThI
JYccepTalMi Ha COMCKaHUe YYeHOU CTelleH! KaHAu/iaTa HayK, Ha COMCKaHUe YYeHOU CTele-
HU JIOKTOpPA HayK (KBapTUJIb 2).

Kypnan «Teopud rocysapctsa 4 npaBa» oCHoBaH B 2016 roay.
Y4upeputenn: Komapos Cepreit AsekcaHApOBUY.
ISSN: 2500-0837 (Print); e-ISSN: 2687-0363 (Online)

© Teopus rocyapcTtsa u npana, 2023.
© ABTophI, 2023.

[losTHOTEKCTOBas BepCHUA KypHasia U apxuB HOMepoB ¢ 2016 r. 1o HacTosllee BpeMs
JocTynHa B HTepHeTe Ha cailTe MexpervoHaJbHOM accolMallMi TEOPETUKOB rocygap-
cTBa U npasa (http://matgip.ru/journal).

IoonucHoil uHdekc 8 06sedUHeHHOM KamaJioze
«IlIpecca Poccuu» - 38960
[ToanycKy Ha »KypHaJ MOXHO 0pOPMHUTH TAaKXKe U Ha caiiTe www.matgip.ru

KypHan BritoYeH B cucteMy Poccuiickoro uHpaekca Hay4yHoro nutupoBanus (PUHL).
[loslHOTEKCTOBBIE BBIMYCKU KypHaJsia B CBOOOJHOM JOCTyINe npejcTaBieHbl B HayuHou
aJiekTpoHHOU 6ubnoTeke eLIBRARY.RU

[Ipy nuTHpPOBaHMHU CChIJIKAa HAa KOHKPETHYIO CTaThIO B »KypHaJsie o6s3aTesibHa. Bocnpo-
M3BeJileHre MaTepUasioB B MeYaTHbIX, IJEKTPOHHBIX WM HWHbBIX W3/JaHUAX 6e3 pa3pelleHHs
pefakuuu 3anpeiieHo. Ony6/JMKOBaHHbIE B KypHaJie MaTepHasbl MOTYT MCI0JIb30BAaThCS
TOJIbKO B HEKOMMepUYeCKUX LiesisiX. OTBETCTBEHHOCTh 3a COJlepKaHue CTaTel U pe3yJibTaThl
NPOBEPKHU TEKCTA HA aHTUILJIATUAT HECYT aBTOPHI.

Editorial and publishing council:

Komarov Sergey Aleksandrovich, Doctor of legal sciences, Professor (Moscow, Russia)
(chairman of the board)

Aznagulova Guzel Mukhametovna, Doctor of legal sciences, Associate professor
(Moscow, Russia) (Council Member)

Arzamaskin Nikolay Nikolaevich, Doctor of legal sciences, Professor (Ulyanovsk,
Russia) (Council Member)

Artemyev Andrey Borisovich, Candidate of legal sciences, Associate professor (Ko-
lomna, Russia) (Council Member)

Baranov Vladimir Mikhaylovich, Doctor of legal sciences, professor, Honored
worker of science of the Russian Federation (Nizhny Novgorod, Russia) (Council Member)

Bastrykin Alexander Ivanovich, Doctor of Law, Professor, Honored Lawyer of the
Russian Federation (Moscow, Russia) (Council Member)



Teopuda rocysapcrsa U npaBa

Drozdova Aleksandra Mikhaylovna, Doctor of legal sciences, Professor (Stavropol,
Russia) (Council Member)

Iroshnikov Denis Vladimirovich, Doctor of legal sciences, Associate professor
(Moscow, Russia) (Council Member)

Ivliev Pavel Valentinovich, Candidate of legal sciences, Associate professor (Ryazan,
Russia) (Council Member)

Kalinin Alexey Yuryevich, Doctor of legal sciences, Professor (Moscow, Russia)
(Council Member)

Krylova Elena Gennadyevna, Doctor of legal sciences, Professor (Moscow, Russia)
(Council Member)

Lipinsky Dmitry Anatolyevich, Doctor of legal sciences, Professor (Tolyatti, Russia)
(Council Member)

Matveev Anton Gennadievich, Doctor of Law, Associate professor (Permian, Russia)
(Council Member)

Mikhailova Irina Alexandrovna, Doctor of Law, Professor (Ryazan, Russia) (Council
Member)

Mitskaya Elena Vladimirovna, Doctor of legal sciences, Professor (Shymkent, the
Republic of Kazakhstan) (Council Member)

Puig Espinosa José Sergio, Doctor of Political Sciences (Mexico City, Mexico) (Coun-
cil Member)

Prokopovich Galina Alekseevna, Doctor of legal sciences, Professor (Moscow,
Russia) (Council Member)

Puzikov Ruslan Vladimirovich, Candidate of legal sciences, Associate professor
(Tambov, Russia) (Council Member)

Revnova Maria Borisovna, Candidate of legal sciences, Associate professor (St. Pe-
tersburg, Russia) (Council Member)

Sal'nikov Victor Petrovich, Doctor of legal sciences, Professor, Honored worker of
Science of the Russian Federation (St. Petersburg, Russia) (Council Member)

Salabarria Roig Maura de la Caridad, Doctor of Pedagogical Sciences (Mexico City,
Mexico) (Council Member)

Spirin Mikhail Yuryevich, PhD in Law, Associate Professor (Samara, Russia) (Coun-
cil Member)

Khachaturov Rudolf Levonovich, Doctor of Law, Professor (Tolyatti, Russia) (Coun-
cil Member)

Tsybulevskaya Olga Ivanovna, Doctor of legal sciences, Professor (Saratov, Russia)
(Council Member)

Chepus Alexey Viktorovich, Doctor of legal sciences, associate professor (Moscow,
Russia) (Council Member)

Ebzeev Boris Safarovich, Doctor of legal sciences, Professor, Honored Scientist of
the Russian Federation, Honored Lawyer of the Russian Federation (Moscow, Russia)
(Council Member)

Yudin Valery Ivanovich, Doctor of Political Sciences, Associate Professor, Assistant
to the Senator of the Russian Federation (Moscow, Russia) (Council Member)

Editorial board:

Komarov Vladimir Sergeyevich, Editor in chief, PhD in Law, Associate professor
(St. Petersburg, Russia)

10



Theory of State and Law

Vorobiev Sergey Mikhaylovich, Deputy editor, Doctor of legal sciences, Professor
(Ryazan, Russia)

Samatov Andrey Valeryevich, Executive secretary of the editorial board (Moscow,
Russia)

Albikov Ravil Fatkhulovich, PhD in Law, Associate Professor (Moscow, Russia)

Belyanskaya Olga Viktorovna, PhD in Law, Associate professor (Tambov, Russia)

Galiyev Farit Hatipovich, Doctor of legal sciences, Professor (Ufa, Russia)

Jalilov Elvis Alimovich, PhD in Law (Tolyatti, Russia)

Zelepukin Roman Valerievich, PhD in Law, Associate Professor (Tambov, Russia)

Iroshnikov Denis Vladimirovich, PhD in Law, Associate professor (Moscow, Russia)

Komarova Tatyana Lvovna, PhD in Law, Associate professor (St. Petersburg) (Mos-
cow, Russia)

Kuzmin Igor Aleksandrovich, PhD in Law, Associate Professor (Irkutsk,
Russia)

Malinenko Elvira Vladimirovna, PhD in Law, Associate Professor (Rostov-on-Don)

Mamitova Natalia Viktorovna, Doctor of legal sciences, Professor (Moscow, Russia)

Polishchuk Nikolay Ivanovich, Doctor of legal sciences, Professor (Ryazan, Russia)

Popova Anna Vladislavovna, Doctor of legal sciences, Professor (Moscow, Russia)

Khabibulin Alik Galimzyanovich, Doctor of legal sciences, Professor (Moscow, Russia)

«Theory of State and Law» is registered in Federal Service for Supervision of Commu-
nications, Information Technology, and Mass Media. The certificate IIM Ne ®C77-65110,
March 28, 2016. The journal is included in the list of peer-reviewed scientific journals and
publications, where main research results of doctoral dissertations should be published.

ISSN 2500-0837 (Print); eISSN 2687-0363 (Online)
«Theory of State and Law» according to the union catalog «Press of Russia»

© The Theory of State and Law, 2023.
© Authors, 2023.

The journal is included into the database of the Russian Science Citation Index, has
a full text network version on the Internet on the platform of Scientific Electronic Library
(www.elibrary.ru), as well as at the site of the Interregional association of theorists of the
state and the law (www.matgip.ru)

The journal is listed in the Citation index system of the Union Catalogue
“Russian Press” (index 38960)

You can subscribe to the magazine also on the website www.matgip.ru

At citing the reference to a particular series of «Theory of State and Law» is obligato-
ry. The reproduction of materials in printed, electronic or other editions without the Edito-
rial Board permission, is forbidden. The materials published in the journal are for non-
commercial use only. The authors bear all responsibility for the content of their papers.
The opinion of the Editorial Board does not necessarily coincide with that of the author
Manuscripts are not returned.

11



Teopuda rocysapcrsa U npaBa

5.1.1. TEOPETUKO-UCTOPUYECKHUE
ITPABOBBIE HAYKHA

HayyHas ctaTbs

YK 340.0
BBbK 67.0
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AJL. BpeguxuH"
C.M. domuyeB™

HHTEPECBI IMYHOCTH, OBLIECTBA U TOCYJAPCTBA
B ITIPOLECCE TPAHC®OPMAILIUU ®OPM I'OCYZJAPCTBA

AHHOmayus. B Hacmoswel cmamve agmopbl Uucciedytom npoyecc mpaHc-
dopmayuu hopm 2ocydapcmea yepe3 npusmy 83auMO0OMHOUEHUS. AUYHOCMU, 06Uje-
cmea u zocydapcmea. [lenaemcsi npednoJioxceHue, Ymo noAumuveckue Kpusucbl
U peso/IloYUOHHble COObIMUSI NPOUCX0JUIU 8 pe3y/ibmame Npomueopeyusi uHmepe-
€08 HA38AHHbIX CYOBEKMO8, a 3ameM npuxoduau 8 COCMosiHUe 6a1aHca.

Paccmampueas ucmoputo poccutickozo 2ocydapcmea, omme4aemcsi, 4mo
8 00pesoIIOYUOHHDBIL nepuod ymeepxcdaact KoHYenyus npas ve/08ekda c obeche-
YeHueM Ux npuopumema, 8 co8emckull nepuod npeo6.1adaa 06uecmeeHHbIl UH-
mepec. B cospemenHoii Poccuu npousowen 8038pam K 6ypicyasHol modeau pas-
8umusi, Ho umeemcsi meHoeHyusl K ypasHo8ewWus8aHu0 npas AUYHOCMuU obecheye-
HueM UHmMepecos obujecmaa u 2ocydapcmaa.

Kawouessle cao8a: auuHocmy, npaga ves08eka, 20cydapcmao, o6wecmao,
3aKOHHble UHMepechl.

HUcTopus yesioBedecTBa 3HaJsa pa3Hble pOpMbl CAaMOOpPraHM3al Uy o61ecTBa. BBuay
HE3HAYUTEJIbHOTO KOJIMYeCTBA MUCbMEHHBIX M apXe0JIOTMYeCKUX UCTOYHUKOB, CJI0XKHO
CO3/aTh LIeJIOCTHYIO U JJOCTOBEPHYI0 KapTUHY 3BOJIIOLIMU 00LeCTBEHHOU XU3HU. BMecTe
C TeM, IPAaKTUYECKU BCE y4YeHble CXOASATCS BO MHEHUH, YTO U3HAYAJIbHO CJI0XKHUJICSA POJO-
IJIeMEeHHOUM 001eCTBEHHBIA CTPOM, KOorjia JitoJu 6blid popMaibHO PaBHBI M pelliaad BO-
npockl coobuia. B kakoil Mepe U Kak [eKJapupoBaIMCh U 06ecrednuBaJuCh IpaBa OTAe ] b-
HOW JIMYHOCTH B TAaKOM 0OIl[eCTBe JJOCTOBEPHO He U3BECTHO. MOXXHO MPENO0JI0KHUTb, YTO
3/leCb 3HaYeHUe MMeJIW JIMIIb UHTEepeCchbl JIUYHOCTEHN, a He NpaBa, KaK Mbl NPUBBIKJIA KX
INOHUMATh, HO BOSHUKHOBEeHHUE KOHQJIMKTOB MeX/Jy UHTepecaMHy OT[AeJbHbIX JUUHOCTEH,
0011leCTBEHHBIMU UHTEpPeCaMU U UHTEPEeCAMU JIMYHOCTH PAaHO UJIW MO3/[HO JIOPKHO ObLIO
npou3ouTHU. COOTBETCTBEHHO, IPU POCTe HAapOJOHACeJeHUsI U YCI0XKHEHUS 0O0LecTBeH-
HOU CTPYKTYPBI COAEPKaHUE OTHOIEHUN JIMYHOCTH U 0011leCTBAa KA4eCTBEHHO MEHSJIOCD.

[TocTeneHHO NosIBJsIeTC GeHOMEH BJIACTH, O3HAYAIOU[UN He YTO MHOE, KaK orpa-
HUYEHUEe UHTEePEeCOB JIMYHOCTHU B YrO/ly MHTEpPecaM UHAUBHU/AYAJIbHOIO UJIU KOJIJIEKTUBHO-

* BpeduxuH Asekceil JleoHudogu4, fionieHT Kadeapbl TEOPUU U HUCTOPUU TOCYAApCTBa M MpaBa
Cankr-IleTepbyprckoro yHuBepcutera MB/| Poccuy, kaHaAUAAT opuaudeckux Hayk. E-mail: axel_ b@mail.ru

™ domuyes Cepzell Muxaiinoeuu, cTaplinii npenoJiaBatesb Kadeapbl yroJoBHOro mnpouecca CaHKT-
[leTepbyprckoro yuuepcutetra MB/ Poccuy, kaHAuAaT ropuandeckux Hayk. E-mail: sergei-fsm@mail.ru
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ro IpaBuUTeJid, HAaBA3bIBAIOLLETr0 CBOI BOJIIO. ECTeCTBEHHO, € Te4eHHeM BpeMeHHU y BJacCT-
HOU 3JIMTHI BO3HUKAET KeJlaHUe 3aKpeNUTh CyIeCTBYIOLee M0JI0KEHHUE, YTO BeJleT K I0-
ABJICHUIO TOCYZlapCTBA, KaK MbI ero IOHMMaeM.

Kak orMeyaeT M.H. Map4yeHKO, «0 MOsIBJ€HUX MPHU3HAKOB roCy/lapCTBa B JIIOO6OH
CTpaHe CBUJETEeJbCTBYET, IPeX/e BCEro, BblJleJIeHHe U3 00IecTBa 0COO0T0 CJI0s JI0JEH,
He MPOU3BOJAIIMX MaTepUaJbHbIX UM AYXOBHBIX 6Jiar, a 3aHATHIX JIUIIb yIpaBJeHYe-
CKUMHU Jles1amMu» [5, c. 110]. CieayeT NOSICHUTBD, YTO 3/1€Chb pe4yb UJET He CTOJIbKO O MpaBs-
el 3JIMTe, CKOJIbKO 00 aJIMUHUCTPATUBHO- X035IICTBEHHOM alnmapaTe, KOTOPbIK 06cy-
KUBaeT WUHTepechl BJACTU. C MosgBJIeHUeM NHCbMEHHOCTH, CyLleCTBYIOLIMU NOPAL0K I0-
JlydaeT 3aKpelJieHHe B 3aKOHaX, U C 3TOr0 MOMEHTAa Mbl MOXKeM F'OBOPUTb O BOSHUKHOBe-
HuU rocyzpapcra. C.A. KomapoB oTMevaeT, 4YTO «roCyJapCTBEHHBIM alnapar BbIPOC U3
00111eCTBEHHOM BJIaCTH, TOT/Za, KOTZA BJACTh OKa3aJachb B pPyKaxX poJOINJIEMEHHOW 3HATH.
V3 mosuTHYecKuxX CWJ, HaXOJALUXCA y BJIACTM 00OpPa30BBbIBAJIUCH JIMOO BblZEJANACH
060co6/1eHHas coLMajbHas Tpylna, KJaH, YMHOBHHUYbe-O0IOpOKpaTHyecKass CTPYKTYpa,
OCYLIeCTBJISIBIIAs 3KCIJIyaTallMI0 OCTAJbHOTO OOILeCTBa, JIM60 BepXylliKa rOCIOACTBYIO-
1ero KJjacca, TakXKe 3KCIJlyaTUpPOBaBIlasg BMeCTe € 3TUM KJIaCcCOM OCTaJIbHYH 4acTb 00-
miecTBa. UHbIMU CJI0BaMU, HaJIMILO MOsIBJIEHHE 0COO0M KaTeropyum JIIA€eH, rJIaBHbIM NPHU-
3BaHMEM KOTOPBIX SIBJISIeTCS ynpaBJIeHYeCKUM TPYA. B nepBoObITHOM 001leCcTBe TaKOTO
paszesieHus TpyJa He cyuiecTBoBaso. Hapoj 1 BoHcKo, HapoJ, U HapoHOe cobpaHue Obl-
JIU eIMHBbl, COBMAaJaJM, a CTapeUlIMHbl, BOXX/JU IJIeMeH OblLIM TOJIbKO NEPBBIMU Cpeau
paBHbIX. BjiacTb 6bl1a He OT/iesieHa OT ob1ecTBa» [4, c. 50].

Be3yc/I0BHO, Y pa3HbIX HAPOJ0B HEOJUHAKOBO IIPOUCXOAUJI IyTh CTAHOBJIEHUS rOC-
yAApCTBa, a B IPYTUX — MHCTUTYT BJIACTH CyLeCTBOBaJ U 6€3 rocyjapCTBEHHON 000JI0YKH.
BoJsiee TOro, MOXHO NpPeAINOJIOKUTDb, YTO U NPEeANOChIJIOK BOSHUKHOBEHHUS TOCyJapCTBa
eCTeCTBEHHBIM MIyTEM Y MHOTUX HAapO/J0B He ObLI0, a FOCYyJapCTBO 3TO JIMLIb NIPOAYKT €B-
poIencKor UBUJIU3ALMHY, IOJYYUBIIMN Bceoblee pacnpocTpaHeHue. OHaKo, Ha CoBpe-
MEHHOM 3Talle He CyLeCTBYeT APYrod albTepHAaTUBHOW GpOpPMbI OpraHU3alMu HaceJeHUs
KpOMe TUIMYHOTO rOCy/1apCTBa, IO3TOMY MOXHO JleJlaTh YHUBepCabHble BbIBO/bI.

MoHapxu4eckni CTpOU Ha onpezieIeHHOM CTaZjUM CBOEro pa3BUTHA MOHOINOJIA3U-
poBaJ Bce chephl )KU3HU U 3aKpeNuJl 3TO opuanuyecku. [Ipy 3ToM pesiurvo3Has JOKTpUHA
TOM WJIM NHOW Npeob6JiaZiarouiedl peJIMrMo3HOM opraHu3anyu (LiepKBH ), Kak IpaBUJIo, OJ-
Jlep>KMBaJjia 3TOT MOHApXUYeCKHUU CTPOl U 060CHOBbIBAJIa €ro 60KeCTBEHHOE MPOUCXOXK-
JleHUe, a 3HAaYUT M HelpepeKaeMbld aBTOPUTET. [IoMMMO 3TOro 3/ech CKJ/IaJbIBAIOTCS
NpPUBUJIETHPOBAaHHbBIE COCJIOBUS, IPEJCTABUTENN KOTOPBIX 00/1a/1al0T 3HAYUMbIMU TpaBa-
MU U cBO6oJaMHu. /[lpyrue ke /104 00111eCTBa CTAHOBATCS IOPUAUYEeCKd U GaKTUUYECKH OT-
pe3aHHbIMHU OT MHOTHX 6J1ar U CBOOOJ,

COOTBETCTBEHHO, BBU/ly M3JIOXKEHHOTO BO3HHUKAET KOHQJHUKT JUYHOCTU U Cylle-
CTBYIOLI €N TOCYlapCTBEHHOW CUCTeMbl. MaccoBble COTJlacOBaHHbIE JIeMCTBUS JIMUHOCTEN
NOpOX/Jaar OyHTBI, @ HEYCTPaHUMble NPOTHBOPEUUS BJIEKJIU PEBOJIIOLMOHHBIE BBICTYILIE-
HUS, KOTOpble NPUBOJAU/IM K HOBOMY 0aJlaHCYy COOTHOLUEHHUS] UHTEPECOB JINYHOCTH U ToCy-
JapcrtBa. Tak, AHrsiuiickas 6yp>kyasHas peBoJtonusa B XVII BnepBble nokasasa BCO OCTPO-
Ty NPOTUBOCTOSIHUS CBOOOJHBIX JIIOJAEH U MOHApPXWYECKHUX YCTOEB, B KOHEUYHOM CYETE,
yCTaHOBUJIA PEXHUM OTpaHUYEHHOM MOHApXUH, KOTOPbIM CyLleCTBYeT U A0 CUX mop [3,
c. 1-18]. Euie 60sibliiel OCTPOTON M AUHAMUYHOCTBIO OTJIMYAJIHUCh PEBOJIIOIMOHHBIE CO-
obITHA Besmnkoi @paHily3CcKOM peBOJIIOIMH.

BOJIbIIMHCTBO pPEBOJIIOIIMOHHBIX COOBITHI 00YCJIOBJIEHO UMEHHO BONMPOCAMU NPH-
3HaHUsI/HEeNPU3HAHHUS FOCYJapCTBOM TeX WJIM MHBIX JIMYHbIX NpaB rpaxJaH. ITO CTABUT
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nepeJ; HAMH BOMPOC O MOUCKE ONTUMaJIbHOW MO/JIe/Id B3aUMOOTHOLIEHHUS 0OILeCTBa, JINY-
HOCTHU W rocyzapcrtsa. /ljig Halled CTpaHbl 3TO TaKXKe MMeeT OrpOMHOe 3HayeHHue, NpHU
3TOM BaXXHO OTMETHUTb U UCTOPUYECKYI0 cieniupuky Poccumu.

B popeBositoniMoHHbIA nepuo, HaurMHasA ¢ XIX Beka, Poccuiickass muMnepusi UCIbI-
ThIBaeT Ha cebe BJIMSHHWE eBPONENCKON KyJbTYpPbl U 001eCTBEHHOW MbIC/IH, IepeHUMaeT
UJIel0 0 MpaBax 4YesI0oBeKa, HACKOJIbKO 3TO BO3MOXHO, B YCJOBHUAX NMAaTpUapXaJbHOM Kpe-
noCTHUYecKoM cucteMe. [locne «Benuknx pepopm» TpeHJ, Ha OypKya3Hble Ipeobpa3oBa-
HUS CTAaHOBUTCS OYEBU/HBIM, I03TOMY U UJIEMHO-TeOpPeTUYEeCKHEe KOHLENLUU CJel0BaIU
OCHOBHBIM [JIOCTUKEHUSAX €BPOINENCKOM HAyYHOW MBICJIH, B TOM YMCJI€ U B BONPOCAX IO-
HUMaHUSA MecTa JIMYHOCTHU B rocyZlapcTBeHHoM cucteMe. Cienysa noruke passutusa EBpo-
Obl U TPEHJ, Ha Nepexo/i K pecnyoJuKaHCKou ¢opMe mpaBJieHUs1 (MO0 BHeAPEHHUS pec-
NyOJIMKaHCKOW MOJe/Iv yIpaBJeHus NPU COXpaHeHUM MOHApXHH ), TOCyAapCTBO BU/IEJI0ChH
KaK OJJUH U3 BU/IOB YeJI0BEYECKOT0 001eXuTus [7, c. 344-347].

MHBIMU c/10BaMU, TOCyZapCTBO, HEKOT/JA MOJAYMHUBIIEE cebe JIMYHOCTh B UHTEpe-
cax u3bpaHHbIX («deosanos»), B nepuos HoBoro BpeMeHU MOAUYUHSAETCH BOJie OOJbIINH-
CTBa U JIEWCTBYeT B ero uHTepecax. PakTU4YeCKH, CYTh rocyJlapcTBA U3MEHMUJIACh, HO Ca-
Ma rocyaapctBeHHass ¢popma opraHu3alUu OOLECTBEHHOM KHU3HU OCTaIacCh MpPeEXHeM.
3azayell rocyiapcTBa OTHbIHE CTAHOBUTCS OOecriedyeHue U 3allluTa NpaB JUYHOCTH, TEM
CaMbIM KaK Obl CHUMaeTCsl MPOTHUBOpPeEYHE MEXAY JIMYHOCTbIO U TOCyZapCTBOM, Cyllle-
CTBOBaBllee B nepuo/, Gpeosanusma. Takoe MoJsiokeHMe 03HAMEHOBAJIO NOSIBJIEHHE Kal U-
TaJiM3Ma, PU KOTOPOM BJIaCTh pUOOpeTasiach He MO HACJAE/ACTBY, a MO JMYHBIM Kaye-
CTBaM 4eJIOBEKa, UTO BbIPaXKaJoCh B 00J1aflaHU GUHAHCOBBIMU pecypcaMu. TeM caMbIM,
roCyJapCTBO YYUTBIBAJIO UHTEPEeChl JIMYHOCTH, HO He BCe 3TO NPUHUMaJIM B KayecTBe
CrpaBe/JInBOCTH.

B aT0 e BpeMsd 3apoxAaeTcs pabouud KJIacc, KOTOPBbIA ObL1 OrpaHWYEeH B CBOUX
IpaBaxX U BBIHYXJEHO 00C/y>KUBaJl UHTEPeChl BiajesblieB pabpuK U 3aBOAOB. B cBsA3u
C 3THUM, U/Jies yCTPaHEHUs TOCyZapCcTBa U3 00IeCTBEHHON KU3HU BCE e MOoJIy4aeT CBOIO
aKTyaJIbHOCTb B U/lesIX KOMMYHUCTUYECKOT0 TOJIKA, IPEX/ie BCEr0o MapKCM3Me U aHapXU3-
Me [6, c. 417].

Psap co6biTuil BTOpoM mosioBMHBbI XIX - Hayasa Beka XX NMpPUBEJ K PEBOJIOLUU
B 1917 r., B pe3y/ibTaTe KOTOPOU BO3HUKJIO FOCYAApPCTBO HOBOT'O COLUAJUCTUYECKOTr0 TH-
na, onvpasiierocs Ha BJjacTb CoBeTOB. Llesiblo CyllecTBOBaHUS COLlMA/IM3Ma CTaJl MOCTe-
NeHHbIM Nepexo/i K KOMMYHU3MY, TO eCTb 001eCTBY CAMOOPraHW30BaHHOMY COL|AAJIbHbI-
MU Ipynnamu 6e3 y4acTus rocyZapcTBa, KOTOpoe JJ0JKHO ObLJIO KOTMEPETb» MOJHOCTHIO.
BBuay TOro, 4To KOMMYHH3M TaK U He HACTYNWJI, aHAJIU3UPOBATh MOJIOXKEHUE JIMYHOCTHU
B TAKOM 0011leCTBE CJIOXKHO.

CoBeTckue MpaBOBe/ibl OTMeYaJi, HAIPUMED, YTO «B COLIMATUCTUYECKOM 00IIeCTBE
IpaBOBOE IOJIOKEHUE JIMYHOCTH SIBJISIETCS BOIJIOLIEHHWEM eMHCTBA U COYeTaHUs oblie-
CTBEHHBIX U JIMYHBIX UHTepecoB» [1, c. 21]. JIubo npoBo3rJamanu «IPpUHLUIHAIBHOE CO-
OTBETCTBUE MeX/y MpaBaMU U 06s1I3aHHOCTSIMH, PaBEHCTBO OCHOBHBIX MpPaB U OCHOBHBIX
00513aHHOCTEN, BepHOEe OTpaKeHUE B IOPUANYECKOM MOJIOXKEHUU (PaKTUUYECKOTO CTaTyca
rpakJJaHWHa B TOCYy/IapCTBe, MeCTa 4YeJIOBEKA B peasibHOM CTPYKTYpe COLMATUCTHUYECKUX
OTHOIIEeHUW» [2, c. 115], mo{uepKrBas HEOCIIOPUMbIe TpeuMylecTBa coljyaiusMa. TeMm He
MeHee, CHCTeMa COlMaJu3Ma CTajla BOCHPUHUMATLCS 00pa3LoM TOTaJUTapuU3Ma, rJe Cy-
IeCTBYeT BbICILIAsl CTeNeHb OTPaHHUYEeHUS TPAB U CBOOO/, IUYHOCTHU. [I0NBITKU pacUIUPUTh
npaBa ¥ CBOOO/bI IUYHOCTU BO BTOpoU nosioBrHe 1980-x rofoB npuBesu K pacnagy CCCP
Y Kpaxy COLIMa/IMCTUYECKON MO/leJIh Pa3BUTHS TOCyapCTBa.
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CoBpeMeHHBIN 3Tall Pa3BUTHUSA IOCY[ApCTBEHHOCTH XapaKTepu3yeTcs BO3BPaTOM
K Oyp»Kya3HOM MoOJieJId pa3BUTHS, IPOBO3IJIALIEHUSA NIPaB U 3aKOHHBIX UHTEPeCOB JINYHO-
CTHU BbIcLIeN IleHHOCTbI0. KoHcTuTynua PO no cBoel cTpyKType fABJAseTCA TUIMYHOU A1
JleMOKpaTH4YeCcKUX rocyaapctB EBponbl, U ujea NnpaB yejoBeKa 3aHMMaeT LeHTpaJbHOe
MeCTO B ee IN0JIOKeHUAX. ['ocyiapcTBO HAaYMHAeT pacCMaTPUBATLCA «JIUIIb KaK CPeJCTBO
obecrieyeHUs YCJOBUU /11 HOPMaJbHOM KU3HeJeATeJbHOCTU MH/MBHU/OB NIyTEM pelle-
HUS rOCYJJapCTBEHHOM BJIACThIO UX 0611uX Jies» [8, c. 40]. [loMMMO KOHCTUTYLMOHHBIX 110-
JIOXKeHUH, BO UCTIOJITHEHME KOHLENLUY NpaB YeJl0BeKa NPUHUMAeTCH PsAJ, 3aKOHOAATe  b-
HbIX aKTOB, yCTAHABJIMBAIOLIMX KOHKpPETHble MeXaHW3Mbl peajiM3alluy NpaB 4YesoBeKa
Y X TapaHTUH, 4eM obecrnequBaeTcs popMasibHas CBOOOAA JUYHOCTH.

TakyM 06pa3oM, Mbl BbILIM HAa HOBbIM YPOBEHb 6alaHCa MHTEPECOB 00111eCTBa, IMYHO-
CTH U IOCY[apCTBa, KOTOPBIM MPOAO/EKAET NPOXOAUTb KOPPEKTUPOBKY. YacTo B 00LeCcTBeH-
HOM CO3HAaHMUM COCEJCTBYIOT pa3HOHAIIpaBJIeHHble TPeOOBAaHUSA IO CHATUIO OTPAaHUYEHUH
JINYHBIX NPaB, U060, HA060POT, 0 OTPAHUYEHUIO OT/IEJIbHBIX CBOOOJ, YTO CBU/IETEJLCTBYET
0 HaJIMYMU 001 eCTBEHHBIX MHTEPECOB B IPOTUBOBEC UHTEpecaM JIMYHOCTH U TOCyAapCTBY.

Jloruka uCTOprUYecKoro npouecca yTBep:xJAaeT To, YTO pa3BUTHe GOPMBI TOCy[ap-
CTBa TECHO CBfI3aHO C KaYyeCTBEHHbIM COCTOSIHUEM CHUCTEMbl OTHOLUEHHUU MeXJy JIMYHO-
CTbI0, OOILECTBOM U IOCYJapCTBOM. PaHO MM M0O3JHO, IPOTUBOPEYMS UHTEPECOB NpUBe-
YT K pa3basaHCUPOBKe U COLMAJIbHOMY KOHQJIUKTY, OCAe KOTOPOro OyAeT HaleHa HO-
Bas TO4YKa paBHOBecHs. Celyac CJI0KHO POTHO3UPOBATh JAa/IbHeHIINe 3aKOHOMEPHOCTH,
HO MOXXHO NpPEeANOJIOKUTb, YTO UMEeTCs TPeH/, Ha yCUJIeHHe 006I1eCTBEHHOTO UHTepeca.
['ocysapcTBO [OJIKHO 3aHATH OINpe/ie/IeHHOe MeCTO B OOLIeCTBEHHOM »XHM3HH, HO BeCbMa
OrpaHUYEeHHOE, IOJYMHEHHOEe KaK UHTepecaM JIMYHOCTH, TaK U 00111eCTBa B L|eJIOM.
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INTERESTS OF THE INDIVIDUAL,
SOCIETY AND THE STATE IN THE PROCESS
OF TRANSFORMING THE FORMS OF THE STATE

Aleksey L. Bredikhin®
Sergey M. Fomichev™

Annotation. In this article, the authors explore the process of transfor-
mation of the forms of the state through the prism of the relationship between the
individual, society and the state. It is assumed that political crises and revolutionary
events occurred as a result of a conflict of interests of these subjects, and then came
to a state of balance.

Considering the history of the Russian state, it is noted that in the pre-
revolutionary period the concept of human rights was affirmed with the provision
of their priority, in the Soviet period public interest prevailed. In modern Russia,
there has been a return to the bourgeois model of development, but there is a ten-
dency to balance the rights of the individual by ensuring the interests of society and
the state.

Key words: personality, human rights, state, society, legitimate interests.

The history of mankind has known various forms of self-organization of society. Due
to the small number of written and archaeological sources, it is difficult to create a com-
plete and reliable picture of the evolution of social life. At the same time, almost all scien-
tists agree that a tribal social system was initially formed, when people were formally equal
and solved issues together. To what extent and how the rights of an individual were de-
clared and ensured in such a society is not known for certain. It can be assumed that only
the interests of individuals mattered here, and not rights, as we used to understand them,
but the emergence of conflicts between the interests of individuals, public interests and the
interests of the individual had to happen sooner or later. Accordingly, with the growth of
the population and the complication of the social structure, the content of the relationship
between the individual and society changed qualitatively.

Gradually, the phenomenon of power appears, which means nothing more than lim-
iting the interests of the individual in favor of the interests of an individual or collective
ruler who imposes his will. Naturally, over time, the power elite has a desire to consolidate
the existing situation, which leads to the appearance of the state, as we understand it.

As M.N. Marchenko, “the appearance of signs of a state in any country is evidenced,
first of all, by the separation from society of a special layer of people who do not produce
material or spiritual benefits, but are engaged only in managerial affairs” [5, p. 110]. It
should be clarified that here we are talking not so much about the ruling elite, but about the
administrative and economic apparatus that serves the interests of the authorities. With
the advent of writing, the existing order is enshrined in laws, and from that moment we can
talk about the emergence of the state. S.A. Komarov notes that “the state apparatus grew
out of public power, when power was in the hands of the tribal nobility. From the political
forces in power, either a separate social group, a clan, a bureaucratic structure that exploit-
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ed the rest of society, or the top of the ruling class, also exploited the rest of society along
with this class, was formed. In other words, there is the emergence of a special category of
people whose main calling is managerial work. In primitive society, such a division of labor
did not exist. The people and the army, the people and the people's assembly were one, co-
incided, and the elders, the leaders of the tribes were only the first among equals. Power
was not separated from society” [4, p. 50].

Undoubtedly, the path of the formation of the state was not the same for different
peoples, and in others the institution of power existed even without a state shell. Moreover,
it can be assumed that many peoples did not have the prerequisites for the emergence of
the state in a natural way, and the state is only a product of European civilization that has
become universally widespread. However, at the present stage, there is no other alterna-
tive form of organization of the population other than a typical state, so universal conclu-
sions can be drawn.

The monarchical system at a certain stage of its development monopolized all
spheres of life and fixed it legally. At the same time, the religious doctrine of one or another
predominant religious organization (church), as a rule, supported this monarchical system
and substantiated its divine origin, and hence its unquestioned authority. In addition, privi-
leged classes are formed here; whose representatives have significant rights and freedoms.
Other strata of society are legally and actually cut off from many benefits and freedoms.

Accordingly, in view of the foregoing, a conflict arises between the individual and
the existing state system. Mass concerted actions of individuals gave rise to riots, and irre-
movable contradictions led to revolutionary actions that led to a new balance of correlation
between the interests of the individual and the state. Thus, the English bourgeois revolu-
tion in the 17th century for the first time showed the acuteness of the confrontation be-
tween free people and monarchical foundations, and ultimately established the regime of
a limited monarchy, which still exists [3, p. 1-18]. The revolutionary events of the Great
French Revolution were even more acute and dynamic.

Most of the revolutionary events are due precisely to the issues of recognition / non-
recognition by the state of certain personal rights of citizens. This puts before us the ques-
tion of finding the optimal model of the relationship between society, the individual and the
state. For our country, this is also of great importance, while it is important to note the his-
torical specifics of Russia.

In the pre-revolutionary period, starting from the 19th century, the Russian Empire
was influenced by European culture and social thought, adopted the idea of human rights,
as far as possible, in the conditions of a patriarchal feudal system. After the “great reforms”,
the trend towards bourgeois transformations becomes obvious, therefore, the ideological
and theoretical concepts followed the main achievements of European scientific thought,
including in matters of understanding the place of the individual in the state system. Fol-
lowing the logic of the development of Europe and the trend towards the transition to a re-
publican form of government (or the introduction of a republican model of government
while maintaining the monarchy), the state was seen as one of the types of human commu-
nity [7, p. 344-347].

In other words, the state, which once subjugated the individual in the interests of
the elect (“feudal lords”), in the period of the New Age, submits to the will of the majority
and acts in its interests. In fact, the essence of the state has changed, but the state form of
organization of public life itself has remained the same. From now on, the task of the state
is to ensure and protect the rights of the individual, thereby, as it were, the contradiction
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between the individual and the state that existed during the period of feudalism is re-
moved. This situation marked the emergence of capitalism, in which power was acquired
not by inheritance, but by the personal qualities of a person, which was expressed in the
possession of financial resources. Thus, the state took into account the interests of the indi-
vidual, but not everyone accepted this as justice.

At the same time, the working class was born which was limited in its rights and was
forced to serve the interests of the owners of factories and plants. In this regard, the idea of
eliminating the state from public life still gets its relevance in the ideas of the communist
persuasion, primarily Marxism and anarchism [6, p. 417].

A series of events in the second half of the 19th century and the beginning of the
20th century led to a revolution in 1917, which resulted in the emergence of a state of
a new socialist type, based on the power of the Soviets. The purpose of the existence of so-
cialism was a gradual transition to communism, that is, a society self-organized by social
groups without the participation of the state, which was supposed to “die out” completely.
In view of the fact that communism never came, it is difficult to analyze the position of the
individual in such a society.

Soviet jurists noted, for example, that “in a socialist society, the legal status of an in-
dividual is the embodiment of unity and a combination of public and private interests” [1,
p. 21]. Or they proclaimed “the fundamental correspondence between rights and duties, the
equality of fundamental rights and fundamental duties, the correct reflection in the legal
position of the actual status of a citizen in the state, the place of a person in the real struc-
ture of socialist relations” [2, p. 115], emphasizing the undeniable advantages of socialism.
Nevertheless, the system of socialism began to be perceived as a model of totalitarianism,
where there is the highest degree of restriction of the rights and freedoms of the individual.
Attempts to expand the rights and freedoms of the individual in the second half of the
1980s led to the collapse of the USSR and the collapse of the socialist model of state devel-
opment.

The current stage of development of statehood is characterized by a return to the
bourgeois model of development, the proclamation of the rights and legitimate interests of
the individual as the highest value. The Constitution of the Russian Federation in its struc-
ture is typical of the democratic states of Europe, and the idea of human rights is central to
its provisions. The state begins to be considered "only as a means of ensuring the condi-
tions for the normal life of individuals by solving their common affairs by the state power™"
[8, p. 40]. In addition to constitutional provisions, in pursuance of the concept of human
rights, a number of legislative acts are adopted that establish specific mechanisms for the
implementation of human rights and their guarantees, which ensures the formal freedom
of the individual.

Thus, we have reached a new level of balance between the interests of society, the
individual and the state, which continues to be corrected. Often in the public mind there are
conflicting demands for the removal of restrictions on personal rights, or vice versa for the
restriction of individual freedoms, which indicates the presence of public interests as op-
posed to the interests of the individual and the state.

The logic of the historical process asserts that the development of the form of the
state is closely connected with the qualitative state of the system of relations between the
individual, society and the state. Sooner or later, conflicts of interest will lead to imbalance
and social conflict, after which a new point of balance will be found. Now it is difficult to
predict further patterns, but it can be assumed that there is a trend towards increased pub-
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lic interest. The state must take a certain place in public life, but a very limited one, subor-
dinated both to the interests of the individual and society as a whole.
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cmea, opueHmupyem 20cy0apcmeo NJAAHOMEPHO HAxod0umb HO8ble MEXHO/102UU
8 cdepe ucnosb308aHUS UCKYCCMBEHHO20 UHMeA/1eKmd U Oocyujecme/asims hepe-
cmpoliky ecex cdhep 2ocydapcmeeHHOU u 06wjecmeeHHoU HcuzHu. OpueHmupoMm u uH-
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B Hacmosuwell cmambe npednpuHsama nonbiImka npoaHaausuposams det-
cmeyujue npasosgsle 0CHO8bI pedau3ayuu HaAYUOHAIbHbIX NPOeKmos 8 cdhepe uc-
KyCCm@8eHH020 UHmeAeKma. A8Bmopul cuumarom, ymo 20¢y0apcmeeHHO-4acmHoe
napmuepcmeo 8 06/1acmu UCKYCCMBEHHO20 UHMes/1ekma JO0/IHCHO UMemb meo-
pemuyecKkyr 0CHOBY.

CodepsicaHue cmambvu ompaicaem agmopckKue no3uyuu no 0aHHoU hpo-
6/1lemamuke u Modxcem He c08nadams ¢ MHEHUSIMU Opy2ux agmopos.

Kawuessle cao0ea: 2ocydapcmeo, HAYUOHANbHLILU Npoekm, UCKYCCMBeH-
HbIU UHMeA1eKm, 20cydapcmeeHHO-4acmHoe NapmHepcmaeo, UHCMuUmMymaul 2paxc-
daHcko20 06wecmaa, 20cydapcmeeHHo-npaso8as NoAUMuUKa.

CoBpeMeHHOe POCCUICKOE ToCyAapCTBO OPUEHTUPYETCS HAa Pa3HOCTOPOHHUE che-
pbl Pa3BUTHSA BBICOKMX T€XHOJIOTWM. HOBBIN COLlMa/bHO-3KOHOMUYECKUH YKJaJ, BCEMHUP-
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HOUW MHGOpPMAIMOHHO-TEXHOJIOTHUYECKON 3aBUCMMOCTU. Ha aToM doHe rocymapcrsa cno-
COOCTBYIOT 06pa30BaHUI0 COOCTBEHHOW MHGOPMALMOHHOM LIMBUJIU3AIAM, COXPAHASA MPU
3TOM CBOIO L1€JIOCTHOCTb U UCKJIFOUMTEJbHOCTD. [Ipy 3TOM rocyapcTBeHHO-IpaBoBas Io-
JIUTUKA B cdpepe MHGOPMALMOHHO-TEXHOJOTUYECKUX OTHOIIEHUN BBICTPAaWBaeT Olpeje-
JIEHHBbIX NapUTET B UX Pa3BUTHUU U GOPMUPYET rOCyLapCTBEHHBIN ONBIT Pa3BUTHUS B 3TOU
chepe c onopoi Ha TEXHOJIOTUYECKHE U KOMMeEpPUYECKHME UHCTUTYThI IPakJJaHCKOT 0 00111e-
CTBA, aKTUBHO BKJIIOYAIOLIHAECS B 3TOT MPOLecC.

B nesigx KoopAWHALMU TOCyAapCTBEHHOM [1eTeIbHOCTH, COBEPLIEHCTBOBAHUSA U pas-
BUTHUS COLIMA/IbHO-9KOHOMUYECKOU chepbl XKU3HEAeSATETbHOCTH, POCCUNCKOE TOCyapCTBO
BbI/|BUTraeT COOCTBEHHblE MHUIIMATUBBI, NPSIMO OpPUEHTHpPyeMble Ha pa3BUTHE BbICOKUX
TEMIOB MHQOPMALMOHHBIX TexHoJioru. [l obecrieyeHUs] NMJIAHOMEPHOrO Pa3BUTHUSA
NPUOPUTETHBIX TOCYyZlapCTBEHHBIX HanpaBjaeHUU B Poccuiickoit Pefepanuu 6bLIU IPUHA-
ThI pa3/IMYHble HallMOHAJIbHbIE IPOEKTHI. B CBOIO oyepesb X AEWCTBUE U 0XKUAAeMble pe-
3yJIbTaThl FOCyJapCTBEHHO-TEXHOJIOTUYECKOTO Pa3BUTHUS OPUEHTUPOBAHO HAa OCHOBHbIE
KOHCTUTYIIMOHHbIE TOJIOKEHUS, ABJSAIOIIMECS TJIaBHbIMU KOHIENTyaJbHbIMU OpPUEHTHU-
paMu JJisl pa3BUTHUS POCCUICKOT0 roCy1apCcTBa U 06LIeCTBa, HAa YTO Mbl 0Opallja/ikd paHee
BHUMaHUE B CBOUX NyOJIUKaLUsAX [9].

B cknagpiBarollencs CUTyallud NpPOrpeccMpoBaHUsl MHPOPMaALMOHHO-TEXHOJIOTH-
YeCKOM 3aBUCUMOCTH, POCCUMCKOE TOCYAapCTBO HAaXOAUTCA B MEXKOOPAUHALUOHHBIX OT-
HOLIEeHUAX (KOHCTUTYLMOHHBIX, COLUAJIbHBIX, 3KOHOMUUYECKUX, OJUTHUYECKUX, KYIbTYyp-
HbIX, QUHAHCOBBIX, BOEHHbIX, IKOJIOTUYECKUX U APYTUX) HalpaBJeHHbIX HA MPEO0JIeHHE
pa3/JIMYHbIX 6apbepOB Ha NMYyTH OOpPETEHUS U Ja/ibHEHNIIEro rocyapCTBEHHOTO TEeXHOJIO-
rM4ecKoro cyBepeHuTeTa. be3yc/i0BHO, B 3TOM HanpaBJeHUU HEOOXOAUM TexXHOJIorhye-
CKUI IPOPBIB, KOTOPbIN OyZeT cnocob6CTBOBATh CTabUIM3allMU PAa3BUTHUS OTHOLIEHUHN MO
obeclie4yeHUI0 TOCyJapCTBEHHOI0 TEXHOJIOTUYEeCKOro cyBepeHuTeTa. Kpome storo Poc-
cuiickaa Pesepanys CTaJKMBAETCS C BHEIIHENOJIUTUUYECKON HANPSKEHHOCTBIO CO CTOPO-
Hbl 3aMa/HbIX CTPaH peasu3yiuxX pycopobCcKy noJauTUKY. OJHAKO, yXKe CyLleCTBYIOT
VHCTPYMEHTBI [IJIs1 IPEO,0JIeHHS ITOTO MPENSITCTBUS.

Tak, B MapTe 2023 r. 661710 co31aHO0 MexayHapoHoe ABuxKeHue pycoduios (M/P),
006 beIMHUBILIEE CTOPOHHUKOB ApYK6bI ¢ Poccueit u3 42 ctpaH. B aTUX KpaliHe CJI0XHbIX
OTHOLIEHUSX POCCHUICKOE TOCYJapCTBO BbIHYXK/JEHO NPUCIOCA0JIUBATHCA K CJI0XKHOU Teo-
NOJINTUYECKOW 0OCTAaHOBKE W UATHU HAa UHPOPMALMOHHO-TEXHOJOTUYECKUN NIPOPHIB, pea-
JIu3ysl TeM CaMbIM CBOU COOCTBEHHbIe HallMOHAJIbHblE NMPOEKTHI. B 3TON CBSA3M aKTyasb-
HOCTb TEOPETUKO-NPABOBBIX NPOOJIEM CBSI3aHHBIX C peasy3alel HallMOHaIbHbIX MPOEK-
TOB B cpepe UCKYCCTBEHHOT'O0 MHTEJIJIEKTA — HE BbI3bIBaeT COMHeHHUs. 06paTUMCs K UCTO-
pUM BONpoCa M NOHATHUHO-TEOPETUYECKUM acleKTaM HalMOHaJbHOTO MPOEKTa, KakK
CTpaTEeruyecKoro NpaBoBOro MexaHHW3Ma PeryJIMpoBaHus 061eCTBEHHbBIX OTHOIIEHUH.

OTnpaBHOM TOYKOM NMJIaHOMEPHOU pabOThl MO CO3[4AHUI0 U peasv3alUdu Haluo-
Ha/IbHbIX TPoeKTOoB aBJseTcs [locnanue Ipesugenta Poccuu k PepepanbHomy CobpaHuio
Poccurickon ®enepauuu ot 16 masa 2003 r. B TekcTte cBoero nociaanus [IpeaungeHT Poccuun
B. B. [lyTuH oTMeTU ciienyrouiee: «B yucie BaxXxHeMIIUX HAIIMX 3a/,a4, A CErOJHA yXKe Io-
BOpHUJI 06 3TOM M MOBTOPIO, CYUTAIO CJAeAYIOlIHe: YBeJHYeHUe BaJOBOTO BHYTPEHHErO
NpoJIyKTa B JiBa pa3a; MpeojoJieHre 6eJHOCTU; MoJiepHu3aluio BoopyxeHHbix Cui. Cuu-
Tal, YTO OOIIECTBO B COCTOSIHUM JOOUTBHCS 3TUX pe3yabTaToB B nepuoh o 2010 roja.
OcHOBOM /i1 IOCTHIKEHUSI 3TUX IeJied MoJsiarard KOHCOJIUJALMI0 OOLeCTBEHHbIX CHJI,
He3blbsieMocTh KoHcTuTyuuu Poccuiickoit @efepauii U rapaHTUPOBAHHbBIX IPaB U CBO-
6on rpaxjaH. fl npusbiBal BcexX, KTO CUMTaeT cpOpMyJIMPOBaHHbIE 33/1a4ld NPUOPUTET-
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HBIMM JIJI1 CTPaHbl, K MHTeJJIEKTYaJIbHOU MOOU/IM3alMY, K BBIpab0TKe 00IIMX MOJX0/ 0B
Y COTJIACOBAaHUIO KOHKPETHBIX IIJIAHOB» [2].

JletoMm 2003 r. 6b171a 06pa3oBaHa paboyas rpyinmna BoO IJIaBe C 3aMeCTUTEJIEM PYKO-
BoauTesss Aamunuctpauuu [pesugenTta Poccuiickoit ®@egepanuu U. Y. lllyBanoBeiM ¢ 1e-
JIbIO NIOZIrOTOBKU NpeJJIOKEeHUHN 10 peaJu3allMd OCHOBHBIX NOJIOKeHUH exerogHoro [lo-
cianus [lpesugenta PO ®enepanbHomy Cobpanuto PO ot 16 masa 2003 r. ['1aBHOM 3ajaueit
9TOM TpYMNIbl CTAJ0 ONpeJiesieHne CTpaTerMyecKUX HalpaBJeHWM Ha OJivbKaWllve 4eThbIpe
ro/ia, MIpU3BaHHbIX CTaThb OCHOBOM JasbHelulero pocra BBIl. 3Tu HanpaBsieHUs U ObLIM U3-
HavyaJIbHO OIpeJiesieHbl PYKOBOACTBOM paboyell rpymiibl B KayeCTBe NePBbIX HALlUOHAJb-
HbIX IPUOPUTETOB [7].

5 cenTsa6psa 2005 roga B. B. [lyTuH Ha pacliMpeHHOM cOBellaHUM C 4ieHaMu [lpa-
BUTesbCcTBa P®, pykoBoacTtBoM PepepanbHoro cobpanusa PP u dseHamu npesupuyma
['occoBeTa 06bABU/ 0 Havyasle peanus3anuu B PO NpuopyUTeTHBIX HALLMOHAJIBHBIX NPOEK-
TOB. llesib 3TUX MporpaMM 3akJ/wyanach B KOHLEHTPALUU OH/PKETHBIX U aJ]MUHUCTpa-
TUBHBIX PeCypCOB I10 IJIaBHBIM HallpaBJEHUSAM COLHA/IbHO-3KOHOMHUYECKOI0 Pa3BUTHUA
P®, yTo 0/KHO OBIJIO IPUBECTU K MOBBIIIEHUIO KaueCTBa XU3HU rpaxjaH Poccuu. 21 ok-
TA6ps 2005 rozga A pa3paboTKHW Mep, HalpaBJeHHbIX Ha peaju3alUl0 HalIIPpOEKTOB,
IpHY rJaBe rocygapcrsa 6bl1 o6pa3oBaH CoBeT 0 peasu3allMyd NMPUOPUTETHBIX HALMO-
HasbHbIX NpoeKToB (B 2006-2010 roab! 1 B 2012-2016 roabl - CoBeT NpHU Nnpe3ujieHTe
P® no peannsanyu NpruOpUTETHBIX HalMOHAIbHBIX IPOEKTOB U JeMorpadpuiecKou nosu-
TUKe; B 2010-2012 roabl - KoMuccus npu npesuaente PO no peanusanuu NpuoOpUTET-
HbIX HallMOHaJIbHBIX IPOEKTOB U JeMorpadudeckoit noautuke; B 2016-2018 roarr - Co-
BeT NpH npesugeHte PP mno crpaTernyecKkoMy pasBUTHIO U IPUOPUTETHBIM IPOEKTaM).
C 1 auBapsa 2006 roga B Poccun Havyasnach peanvsanus 4yeThbIpex HALIIPOEKTOB: «340pP0-
Bbe», «/locTynnHOe U KOMPOPTHOE XKUJbe — rpaxkaaHaM Poccuun», «ObpasoBanue» u «Pas-
BUTHE arponpoMmbliiieHHOro komiiekca (AITK)» [8].

[lapanienbHO 0603HAaYE€HHbIM HaMHM CTPYKTypaM MMeeTCSl ONBbIT CO3JaHUS MeX-
$pakMOHHBIX pab0o4yuX rpynn no peaaunsaunuu nociaanui [pesugenta Poccuiickon ®efe-
pauuu PesnepanbHoMy CobpaHUI0 B paMKax AesaTeJabHOCTU ['ocyaapcTBeHHOM JlyMbl Poc-
curickoi @esepanyy; paboyre rpymibl 0 3aKOHOJATeJbHOMY 06ecliedeHUI0 peain3aluu
nociaanus IlpesupenTta Poccun ®enepanbHomy CobpaHuto Poccuiickont Penepanuu npu
CoBeTe 3akoHOzaTe el LleHTpanbHOro ¢pepepasbHoro okpyra CoBeta npu nNoJHOMOYHOM
npexcraButesie [Ipesugenta Poccuiickot Pefepanyy; pervoHaabHble pabodyue IPyINIbI
1o obecnedyeHUI0 peaansanuu nocaanud Ilpesugenta Poccun ®egepanbHomy CobpaHuio
Poccuiickoit ®esiepaliu Npy 3aKOHO/jaTe/IbHbIX OpraHax BjaacTtu [10].

[IpuBesieHHBle HaMU QaAKTHI, CBAI3aHHbIE C MOJEepHU3alMel rocyZjlapCTBeHHOU 1o-
JIUTUKU B cpepe pOPMHUPOBAHUSA HOBBIX MEXAaHM3MOB PEryJIMpPOBaHUs 0OLeCTBEHHBIX OT-
HOIIEHWH, TOCPeICTBOM peasiM3aliuyd HallMOHAJIbHbIX IPOEKTOB CBU/ETEJbCTBYIOT O KOM-
IJIEKCHOM M IIJIAHOMEPHOM XapaKTepe peaji3alu OCyJapCTBEHHBbIX MePONpPUATHH 110
BbIpabOTKe HallMOHA/IbHBIX IPOEKTOB B PETPOCIEKTUBHOM MacuuTabe. Bce aelicTByronue
Ha TEPPUTOPUU POCCUMCKOI0 rocyapcTBa HallMOHAJIbHblE MPOEKTh! ObLJIM MHULIMKMPOBA-
Hbl [IpesuzgenTom Poccuiickon @esepanuu ¢ onopoyr Ha AeNyTaTCKUU KOPNYC U UHCTUTY-
ThI TPAX/IaHCKOT0 00111eCTBa. B 60JIbIIMHCTBE c/y4yaeB Npe3uieHTCKMe HHUIIMATHBBI, CBSI-
3aHHble C HAllMOHAJIbHBIMHU MPOEKTAaMM ObIJIM M3JI0XKEHBI B TEKCTax MOCJAaHUs, BbICTyNa-
IolMe CBOe0Opa3sHbIMU OPUEHTUPAMHU JJis1 BBIPabOTKU CTpaTerniyeckd BaXKHbIX rocyaap-
CTBEHHBIX JJOKYMEHTOB U peOpPMHUPOBAHUHU ONpe/ie/IeHHbIX [OCYyJapCTBEHHbBIX CTPYKTYP
Ha ompeJieJIeHHOM 3Talne pa3BUTHUSA rocyapCcTBa.
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Hauasio JieficTBUSI HallMOHA/IbHBIX IPOEKTOB, HEMTOCPEACTBEHHO ObLJIO CBSI3aHO C JI€sl-
TEJIbHOCTBIO pPa3/IMYHbIX COBelllaTeJbHbIX OPraHOB, TAKUX KaK paboyue rpynmsl npu ¢e-
JlepasibHbIX U peTMOHaJIbHbIX 3aKOHO/aTebHbIX opraHax BJjacTu. [locieiHre 0603HaY€EH-
Hble HaMH peruoHaJibHble CTPYKTYpPbl UMEIOT psJ, 0COOEHHOCTEMN, 00YCI0BIEHHBIX QPYHK-
LUOHUPOBAaHUEM B paMKaX pas/IM4YHBIX [10 CBOEMY HAa3BaHWIO, HA3HAYEHUIO, YUCJIEHHOMY
MacliTaby ¥ HaljMOHaJIbHbIM 0COOEHHOCTSIM 3aKOHO/IaTe/IbHbIX OPTaHOB BJIACTH.

CnepnyeT OTMETUTb MMEIOIENCSA MOJIOKUTEBHBIM ONBIT CO3L4AaHUA U QYHKLMOHUPO-
BaHHS Ha Tepputopuu lleHTpanbHOro ¢egepanbHoro okpyra CoBeTa 3aKoHoOJaTesed MpU
N0JIHOMOYHOM npezctaBuTeie [Ipesunenta Poccuiickont @epepanuu. [Ipy 3ToM MBI HabJ110-
JlaeM CHUTYyalMIo, IpXU KOTOPOor GyHKIMOHUPOBAaHME U BbIpab0OTKAa MHULUATUB PETMOHAIbHBIX
pabouux rpymi KOOPJAUHUPYETCS B paMKaX KpPYyMHOro ¢pe/iepasibHOr0 OpraHa crernydajanusupo-
BaHHOW CTPYKTYpOM, NO3BOJISAIOLIASA BBICTPAUBAaTh €AMHOOOPA3HYI0 NMPAKTUYECKYI0 KOHLEI-
LJMIO 110 MOJJlep>KaHUI0 pe3nIeHTCKUX UHUIMATUB. JJaHHas NpakKTuKa MUHUMU3UPYET MPOo-
TUBOpEeYHUs B paboTe pervoHajJbHbIX 3aKOHO/IaTe/IbHbIX OpraHax BJACTU B HEOOXOJUMOCTH
pa3paboTKM 3aKOHONPOEKTOB, KaCalOLIMXCS HENOCPeCTBEHHO MNOPYYEHUH Npe3n/ieHTa.
KpoMme aToro gaHHas miouja/jika mo3BoJisieT 006CyX/AaTh, pa3pabaThlBaTb COBMECTHbIE 3aKO-
HOJlaTe/IbHble MHULIMATUBDI, OCYLIECTBJISTh IKCIIEPTHOE U MHPOPMALIMOHHO-aHAJIUTUYECKOE
obecrieueHre camoro CoBeTa, Tak U npencraButens [lpesupenta Poccuiickonn @enepanuu
B lleHTpanbHOM denepasbHOM OKpyTe MO BONPOCaM, KacarIUMCS 3aKOHONPOEKTHOH Jies-
TeJbHOCTU 3aKOHO/ATe/IbHBIX OPraHOB BJIACTH BXOJAAUIMX B QpeJiepalbHbIi OKPYT.

O6paTuMca K MOHATUUHOW TPAaKTOBKE TepMHHA «HALMOHAJbHbIN npoekT». [1u-
TeJIbHOE BpeMs Cpejy MpeJiCTaBUTe el pa3HbIX HayK He ObLJIO BbIpabOTAHO €WHOM MO-
3UIUM 10 TIOBOJy OIpe/ie/ieHHs TepMUHA «HAllMOHAJIbHbIN NMPOEKT», B CUJIY OTCYTCTBUS
HOPMaTHMBHOW OCHOBBI B peLIeHUH BOMPOCA O ero NpaBOBOM peryJrupoBaHuM. [IpuBegem
HEKOTOpble U3BECTHbIe HAaM Hay4YHble MO3ULUH.

[To MHeHUIO 3. B. KysibMyxXaMeToOBa noJi «HallMOHAJIbHBIM IPOEKTOM» ITOHUMAETCS
KOMILJIEKC OpPTraHU3allMOHHO-MPAaBOBbIX M (UHAHCOBO-IKOHOMHUYECKUX MEPONPUSATUH,
pa3paboTaHHbIX, KOOPJAUHUPYEMBIX U KOHTPOJUPYEMBbIX {pesepabHbIM LIEHTPOM, BKJIIO-
YalLUX CUCTEMY IPUOPUTETHBIX HallpaBJeHUH JeSTeJIbHOCTH JIJIsI UHTEHCUBHOTO, Kaye-
CTBEHHOTO Pa3BUTHUSA ONpe/ieJIeHHOUN COI[MaJbHOU OTPaC/y U peasiu3yeMbix Ha dpefiepasib-
HOM, peTMOHaJIbHOM, MYHULIMIIAJIbHOM YPOBHSIX ¢ GUHAHCUPOBAaHHWEM U3 COOTBETCTBYIO-
UX GHO/KETOB U NMPHUBJIEYEHHEM BHEOIO/PKETHBIX CPeACTB M3 Pa3JIUYHbIX UCTOYHUKOB
B LleJISIX YCKOPEHHOTO MOBBILIEHUs KauyecTBa XKU3HU HaceseHusd [16, c. 10].

C Touku 3peHusa H. B. bensikoBo¥ HallMOHa/IbHbIE MPOEKTHI CJeJyeT paccMaTpH-
BaTh KaK BaKHble HAaNpaBJIEHUs peaiU3alluy COLMaIbHOW PYHKIMHU COBPEMEHHOT0 poc-
CUMCKOTO TOCyapCTBa, HENOCPEJCTBEHHO BbIpaXkaloljde U MpeJMeTHO KOHKPETU3UPYIO-
1iyMe ero CylUHOCTh Ha ONpeJe/iIeHHOM HMCTOPHUYECKOM 3Tale W NpeACTaBJsIoLHe CO60M
YCTOMYMBBIE HallPaBJIEHUS AeATEJbHOCTH FOCY/1apCTBa M0 Y/0BJIETBOPEHUIO COLJUAIbHbBIX
NoTpebHOCTE! YJIEHOB 00111eCTBA, yYUThIBAIOLIME COLjMa/lbHble HHTEPECHl 0011eCcTBa U ye-
JIOBEKA, Pa3/JIMYHbIX COLMaNbHbIX rpynn. OJHOBpEMEHHO, HalMOHAJIbHble MPOEKThI -
NPUHLMIIMAJIbHO HOBas MporpaMMHasl MeTOJYKa C NIPUMeHeHHeM NPO3pPavHOU CUCTEMBI
1eJIeBbIX MHAMKATOPOB. OHa BKJIIOYAET KOMIJIEKC MPABOBBIX, OPraHU3AMOHHBIX U (U-
HAHCOBBIX Mep, NpeJNpUHUMaeMbIx ¢peiepaJbHbIMU OpraHaMH rocyZlapCTBEHHOM BJIACTH,
opraHaMu rocyZlapCTBeHHOM BJacTH cyobeKTOB Poccuiickoit Pesepanyu c Leblo Kade-
CTBEHHOTO YJIy4llleHUS )XU3HU HaceJleHUs CTPaHbl, pa3BUBaeT NPOBOJUMbIA 3KOHOMUYE-
CKUU KypC, ollpeJiesisieT nepBoovYepejHble aru B chepe 3/ipaBoOXpaHeHUs], 00pa30BaHUs,
KUJIMIIHOM MOJIMTUKH [5, c. 10].
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B npexncrasiennu /l. A. BUHHMKA NpUOpPUTETHbIE HALlMOHAJIbHbIE NPOEKThl — 3TO
KOMILJIEKC YBSI3aHHBIX IO LeJisIM, 3a/iladyaM, pecypcaM U CpOKaM MepONpHUATHN, KOTOpble
HalpaBJIeHbl Ha peaju3alMi0 KOHCTUTYLIMOHHbIX MOJI0KEHUU O COLIMAJIbHOM TrOCyZapCTBe,
IpaBax ¥ CB0OOJax yesoBeKa M rpakJaHUHA NOCPeJCTBOM yBeJIMUeHUs pacXo[HbIX 0053a-
TeJIbCTB 00/PKETOB pa3/IMYHbIX YPOBHeN Ha (UHAHCMpPOBaHUEe HauboJiee BaKHBIX COLU-
aJIbHO-9KOHOMUUYECKUX BONMPOCOB. [IpropUTEeTHBIE HAllMOHAJ/IbHbIE IPOEKTHI HA COBPEMEH-
HOM 3Talne HeoOXOJUMO pacCMaTPUBAaTh KaK OJWH U3 KOMIIOHEHTOB pPa3BUTHUSA 3aKOHOJA-
TeJIbCTBa cTpaHbl. C OHOU CTOPOHBI, OHU BOCIIOJIHUJIUA NPOOesibl B COLMA/IbHON COCTaBJIs-
I0lL[ell MPaBOBOrO PEryJUpOBaHUs, C APYTOM CTOPOHbI, UX peau3alUs BbIsiBUIA 00Ie-
CTBEHHbIe OTHOILIEHHUS, HyKJa1uecs B 60Jiee TIIaTeJIbHOM IPAaBOBOM pPeryJIMpOBaHUU.

[Ipy3HakaMy HallMOHAJIbHbIX MPOEKTOB SABJASAIOTCA: 1) peanrsanusi rocyJapcTBeH-
HOW MOJIMTUKU MPOEKTHBIM CINOCOO0M; 2) KOHCOJMJALWsl BHYTPU NPOEKTHOr0 MeTo/a
NyOJIMYHOTO yIpaBJeHUs KakK ollpeJieJIeHHOr0 Habopa HanpaB/JeHUN U MepONpUATUH, TaK
M CaMOM HOPMOTBOPYECKOM, OPraHU3alMOHHOU JeATeJbHOCTU TrOCyJapCTBa, METOLUKU
pellieHUs1 MOCTaBJIEHHBbIX 3aZady; 3) pelleHVe yepe3 HalMOHaJIbHble MPOEKTBI «Y3KUX»
Npo6JeMHBIX BONPOCOB U OJHOBPEMEHHO pa3BUTHE OCHOB (QYHKIMOHUPOBAHUSA 0OlLe-
CTBEHHBIX OTHOILEHUH B chepax, B KOTOPBIX JIeHCTBYIOT IPOEKTHI; 4) 0611erocyjapCcTBEH-
HbIA MacuiTab peaju3alnuy NPOeKTOB; 5) 0COObIM Cy6O'beKTHbIA COCTAaB YYaCTHUKOB IPHUO-
PUTETHBIX HAllMOHAbHBIX MPOEKTOB; 6) KOHIleHTpaLus pHUHAHCOBbBIX, TPY/IOBbIX U MaTe-
pPUAIbHO-TEXHUYECKHX PECYPCOB, HEOOXOAUMBIX JIs1 JOCTHXKEHHUS LleJi [6, c. 7-8,12].

JlerasibHOe onpejie/ieHUe «HALMOHAJbHbIN NPOeKT» 6bL10 3adpukcupoBaHo [locTa-
HoBsieHUeM [IpaBuTtesbcTtBa PO ot 31 okTsabps 2018 r. Ne 1288 «06 opraHusanuu npo-
eKTHOH JlesaTeibHOCTH B [IpaBuTenbcTBe Poccuiickoit Penepanuu» (pea. ot 01.03.2023 r.)
«HallMOHAJIbHBIA NPOEKT» — MPOEKT (MporpaMmMa), HalpaBJIeHHbIHA Ha JJOCTHXKeHUE Hallu-
OHaJIbHBIX 1lesiel pa3BUTHSA Pocculickoit Pefepaniiu U UX 1esieBbIX OKa3aTeseu, U obec-
NeYUBAIIUN JOCTHXXKeHE TapaMeTPOB, olpe/eeHHbIX Yka3oM [IpesuaenTta Poccuiickoi
®epepauuu ot 21 utossa 2020 r. Ne 474 «0O HalMOHa/NbHBIX 1eJIX pa3BUTUA Poccuiickoi
®enepauuu Ha nepuof a0 2030 roga», MHbIX 001IECTBEHHO 3HAYMMBbIX Pe3yJIbTAaTOB U UX
MoKasaTeJiel, a TakXKe 3a/iay, He SIBJSIOLUXCS 00IeCTBEHHO 3HAYUMbIMU pe3yJibTaTaMH,
M MX IIOKasaTeJied 10 NOopy4YeHHUI0 U yKasaHuwo [IpesugenTta Poccuiickon Penepanyy, no-
pyuenuto [IpaButenbctBa Poccuiickoin ®enepauuy, Ipeacenartens [paButenbcrtBa Poc-
cuiickoit @enepanuuy, pemeHuto Coeta, npe3uaruyma Coseta [3].

C y4eToM cJieJJaHHOTO HAMH TEOPEeTHUKO-NPAaBOBOr0 aHa/IM3a Mbl 0OPaTUMCS K 0CO-
OEHHOCTSIM TIOCy[lapCTBEHHO-NPABOBOT0 PErYJMPOBAHUS PACHPOCTPAHEHUS] TEXHOJIOTUU
B cdepe UCNOb30BAHNUSA UCKYCCTBEHHOTI'0 MHTEJ/IJIEKTA, B KOHTEKCTE MOJIOXKEHUH HalMo-
HaJIbHBIX IPOEKTOB B 3TOM cdepe.

[lo muenumwo llpesugenTa Poccuiickor @enepanuu B. B. [lytuna: «IlpuopureTHon 3a-
Jladyell sl rocyAapcTBa [JO/HKHO SIBUTHCSL — YKpeIJIEeHHe TEeXHOJIOTHUYeCKOro CyBEpeHUTeTa.
[loguepkHy: BaXKHO He MPOCTO 3aMeCTUTb KaKWe-TO TOBAapPHbIE MO3ULUU — HY»KHO 100HMBaThCS
JINIEPCTBA MO KJIHOYEBBIM, )KU3HEHHO BaXKHbIM HAINpPaBJIEHUSIM, TAKUM KakK, y>Ke TOBOPUJIH,
MCKYCCTBEHHbII MHTEJIJIEKT, BbIUHUCJIEHUS U llepe/iaya JaHHbIX, HOBble NPOMBILIJIEHHbIE TEX-
HOJIOTUM W TakK Jajiee». [lo mpeacTaBieHHON eMy WHGOpPMAIMU OT MEPBOr0 3aMeCTHUTEJIs
npeacenareis [IpaButenbcTBa Poccuiickont @epepanuu A. P. besioycoBa Ha 3acesanuun CoBe-
Ta MO0 CTpaTernyeCcKoMy pa3BUTHIO U HallMOHAJIbHbIM IPOeKTaM B Jiekabpe 2022 r. B cTpaHe
pa3BuBaloTCcs 14 TeXHOJIOTHMYeCKHX HalpaBJeHUN CKBO3HBIX TEXHOJIOTHMH, KOTOPbIE COCTaB-
JISIOT OCHOBY NPOU3BOJ,CTBEHHO-TEXHOJIOTUUECKUX CUCTEM BeAYLIMX CTPaH MUPA, 3KOHOMHUK
MHUpa B Oosmkanine 10-15 jieT. ITO TOT Ke UCKYCCTBEHHbIN MHTEJJIEKT, CETU MOOUIBHOU
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CBsI3M, KBAHTOBbIE€ BbIUUCJIEHHUS U KOMMYHUKaLUUU. MOry [10JI0KUTb, YTO MO OJUHHA/ILIATU
HalpaBJIEeHUSIM Yy HAac CeMb KOMMNaHUU-INAepoB - 3T0 «Coep», «PocaTom», «Poctex», PIK/,
«['a3nmpom», «Poctesnekom» u «PockocMoc», U yxke 30 KOMNaHUN, KOTOpble B351JIM Ha cebs
KOHKpEeTHbIe 0053aTe/IbCTBA B paMKaX 3TUX «IOPOXHBIX KapT» [14].

[lo utoram 3acesanus npesuauyma Coeta npu lIpesngente Poccurickon ®epepa-
I[UU N0 CTPATErMYeCKOMY PAa3BUTHIO U HAllMOHA/NbHBIM MpoeKkTaM 24 nekabps 2018 r. 6611
yTBep:KJeH MacnopT HalMOHaJbHOM mnporpaMmbl «llndpoBasg skoHoMuKa Poccuiickon
®epnepanuu». [lacnopT HalMoOHA/IBHOM MpOrpaMMbl ObLI pa3paboTaH MHUHHCTEPCTBOM
1UPOBOro pa3sBUTHS, CBS3U U MAaCCOBbIX KOMMYHUKaLUK Poccuiickoit @efiepaniu Bo uc-
noJsiHeHUe Yka3a [IpesuaenTta Poccuiickoit @enepanyu ot 7 mas 2018 r. N2 204 «O Hayuo-
HaJ/IbHBIX 11eJISIX U CTPAaTErnyeCcKux 3a/jadyax pa3Butus Poccuiickoit @esepaniyu Ha epuo/
1o 2024 ropa [17].

B cooTBercTBUU Cc 1. 11 Ykasa [IpesuaenTta Poccuiickot @enepauuu [IpaBuTesb-
ctBy Poccuiickoit Penepanuu npy peajrsaldu COBMECTHO C OpraHaMM rocy/lapCTBEHHOHN
BJIACTU CyObeKTOB Pocculickoit Pesepaniyy HalMoHabHOW nporpamMmmel «l{udpoBas 3ko-
HoMMKa Poccuiickoit @esepanuu» 661U ONpe/iesleHbl:

a) JOCTHXKeHHe CIeIyIOLUX LieJied U 1jeJIeBbIX I0Ka3aTesen:

- yBeJIMYeHUEe BHYTPEHHHUX 3aTpaT Ha pa3BUTHe LUPPOBOU IKOHOMHUKU 3a CYET
BCEX WCTOYHUKOB (IO Jj0Jle B BaJIOBOM BHYTPEHHEM IMPOAYKTE CTPaHbl) HE MeHee 4YeM
B TPM pa3a no cpaBHeHuto ¢ 2017 rogom;

- CO3/laHMe YCTOMYMBOM M 6€30nacHON HHPOPMALlMOHHO-TeJIEKOMMYHUKALlUOHHOU
MHPPACTPYKTYPhl BbICOKOCKOPOCTHOM Nepejayn, 06paboTKH U XpaHeHUs OO0JIbLINX 00be-
MOB JIaHHBIX, JOCTYIIHOM /1Sl BCEX OpraHU3alMi U IOMOXO035HCTB;

- WCIO0JIb30BaHHWE MPEUMYIECTBEHHO OTeYECTBEHHOrO MPOrpaMMHOro obecrnedyeHust
rocy/JapCTBEHHbIMY OpraHaMy, OpraHaMu MECTHOI'0 CaMOYIIpaBJIeHUs U OPraHU3aLUsMUY;

0) pellleHMe CeAYIOUIUX 3a/1aY:

- CO3/jJaHMe CUCTeMbl IPAaBOBOTO peryJanupoBaHus LUGPOBON 3KOHOMHUKH, OCHOBaH-
HOT0 Ha TMOKOM NOJXO0/le B KaXKJI0U cdepe, a TakKe BHeJIpeHUe rPaXkJaHCKOTro 060poTa Ha
6a3e [UPOBLIX TEXHOJOTUH;

- CcOo3/laHMe TJ100a/JIbHOM KOHKYPEHTOCIMOCOOHOW MHQPACTPYKTYphbl Mepesaydu, 06-
PabOTKU U XpaHeHH S JaHHbIX IPEUMYLIeCTBEHHO Ha OCHOBE OT€YeCTBEHHBIX pa3paboToK;

- obecrneyeHUe MOJATOTOBKH BbICOKOKBAJUQPUIMPOBAHHbBIX KaJIpoB s LMPppoOBOM
3KOHOMUKHY;

- obecneyeHre MHPOPMALMOHHON 0€30MaCHOCTU Ha OCHOBE OTEYEeCTBEHHBIX Pas-
paboToOK MpH nepejayde, 06pabOTKe U XpaHEHUH JJAHHbBIX, TApAaHTUPYIOIIEN 3alUTY UHTeE-
pecoB JIMYHOCTH, OU3Heca U roCy1apCTBa;

- CO3/laHUe CKBO3HbIX LIUPPOBBIX TEXHOJOTUN NPEUMYIECTBEHHO HAa OCHOBE OTe-
4YeCTBEHHbIX pa3paboToK;

- BHeJipeHHe [UPPOBBIX TEXHOJIOTUHN U MJIaTGOPMEHHBIX pellleHul B cdepax rocy-
JlapCTBEHHOT0 yIpPaBJIEHUs U OKa3aHHUs roCyJapCTBEHHBIX YCAYT, B TOM 4YHCJe B UHTEpe-
Cax HaceJlIeHUSl U CyO'b€KTOB MaJIOTO U CpeJJHEro npejlpuHUMaTe/bCTBa, BKIOYas UH/U-
BU/IyaJIbHBIX NIpeJIpUHUMAaTEJeH;

- npeobpa3oBaHHWe NMPUOPUTETHBIX OTpacJeld 3KOHOMUKHU U COLMaJbHOU cdephl,
BKJIIOYasl 3/]paBOOXpaHeHHe, 00pa3oBaHMUE, NPOMBILULJIEHHOCTb, CEJbCKOE XO0351MCTBO,
CTPOUTEJNIbCTBO, FOPOJICKOE XO35IMCTBO, TPAHCIIOPTHYI U 3HEPreTHYeCKYI0 MHPPACTPYK-
Typy, PUHAHCOBBIE YCJIYTH, NOCPEACTBOM BHEeJIpeHUs LIU(POBBIX TEXHOJOTUHN U m1aTdop-
MEHHBIX pellleHUH;
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- CO3/laHMe KOMIIJIEKCHOM CUCTeMbl pUMHAHCUPOBAHUSA NPOEKTOB MO pa3paboTke
Y (M11) BHeAPEeHUI0 [UPPOBBIX TEXHOJOTUHN U MJIAaTGOPMEHHBIX pellleHUH, BKIOYaI0Ien
B ce651 BeHYypHOe GUHAHCUPOBAaHUE U UHble UHCTUTYThl Pa3BUTHUS;

pa3paboTka U BHeJpeHHE HALMOHAJIbHOIO MeXaHHW3Ma OCYyLleCTBJIEHHUS COrJaco-
BaHHOM MOJIMTUKU FOCYyAApPCTB — 4ieHOB EBpasuiicKoro 3aKOHOMU4eCKOro cox3a Npu pea-
JIM3al UM NJIaHOB B 06J1aCTH pa3BUTHA IIMPPOBOM IKOHOMHUKH [18].

HaunuonanbHass nporpamMma «lludpoBass skoHomuka Poccuiickon ®Pepepauuun»
BKJIIOYAET B cebs 11ecTh QefiepasbHbIXx NPOeKTOB: «HopMaTUBHOe pery/avpoBaHUe LUd-
poBoii cpeabl», «MHopManoHHass UHGpACTPYKTypa», «Kaapsl s 1uppoBod 3KOHOMHU-
ku», «MHPopMaLumoHHas 6e3onacHOCTb», «lludpoBrie TexHos0ruKU» U «LluppoBoe rocy-
JlapCTBEHHOE yIIpaBJIeHUEY.

[lacnopT HanMOHa/JIBHOM NPOTpaMMBbl IpeAycMaTpuBaeT paszen 4.5 OegepasbHbId
npoekT «lludpoBble TEXHOJOTHU», B paMKax KOTOPOT'O COAEPIKHUTCS NepedyeHb NMPUOPU-
TeTHBIX 33/]la4 U 0XKMJaeMbIX pe3y/bTaToB. KioyeBbIMU HanpaBJ/IeHUSIMU JAHHOTO MPO-
eKTa SIBJSIOTCA: pa3paboTKa U peasin3alus JOPOXKHBIX KapT pa3BUTHSA NepCHeKTHBHBIX
«CKBO3HBIX» UPPOBBIX TEXHOJOTUH; CO3JaHUI0 NUPPOBBIX MIATPOPM A peasu3aluu
UCCAeJOBaHUM M Pa3paboOTOK MO HAIMpaBJEHUSIM «CKBO3HBbIX» LU(QPOBBIX TEXHOJIOTHUM;
nojJiepKKa pOCCUHMCKHUX BBICOKOTEXHOJOTMYECKUX KOMIAHUM-JIWJEpOB, pa3pabaTbhiBalo-
IUX OPOAYKTHI, CEPBUCHI U IJIaTGOpPMeEHHbBIE pellleHHs Ha 6a3e CKBO3HbIX [UPPOBBIX TEX-
HOJIOTHUM /11 IMPPOoBOM TpaHCPOpMaLMM NPUOPUTETHBIX OTPaCJel 3KOHOMUKH U COI M-
aJbHOU cdepbl NPEeUMyILeCTBEHHO HA OCHOBE OTeYeCTBEHHBIX pa3paboTok; popMHpoBa-
HUEe CIpoca Ha NepesioBble POCCUMCKUeE IIMPPOBble TEXHOJOTUH, NPOAYKThI U MaaTdop-
MeHHbIe pelleHUs.

B 2019 r. [IpaBuTesnibcTBoM Poccuiickoit @efiepaiiu 6bIIM pa3paboTaHbl MJIaHbI pas-
BUTHS TEXHOJIOTUU BHUPTYaJbHOM U JIONOJHEHHOW peaJibHOCTH, HEMPOTEXHOJIOTUU U HUCKYC-
CTBEHHOr0 HHTeJ/JIeEKTa. B 3TOW cBA3M Oblia paspaboTaHa /JlopokHasi KapTa pa3BUTHA
«CKBO3HOW» IIUPOBOM TEXHOJIOTUU «HeHpOTEXHOIOT MU U UCKYCCTBEHHBIN UHTeLIeKT» [13].

B npeambysie foKyMeHTa OTMedaeTCs, YTO MCKYCCTBEHHbI HHTEJIJIEKT MOKET
IPUMEHSATBCA JJ151 peajn3alii HOBbIX BO3MOXXHOCTEN yesloBeKa BO Bcex chepax JesTeNb-
HOCTH, B TOM YHUCJIE JIJIsl: OCBOOOXK/JeHHS Yyesl0BeKa OT MOHOTOHHOU paboThl MyTeM aBTO-
MaTHUYEeCKOI0 CO3J,aHHus MIPOTPaMMHOr0 obecrieyeHus ; NOAJEPKKH B IPUHATHUM pelleHUl;
aBTOMAaTHU3allUM ONMACHbIX BUJIOB paboT; MOJePKKU KOMMYHUKALUN MEXAY JIFOJAbMHU.

[IpuMeHeHNe MCKYCCTBEHHOIO MHTEJIJIEKTA HEOOXO0JUMO BO BCEX 3KOHOMHUYECKHX
Y COLMAJIbHBIX OTHOUIEHUSX /IJIS1 TOBBIIIEHUS KayeCcTBa KU3HU U yJydlleHus 6J1arococTo-
sIHUSA 0011lecTBa (MCKYCCTBEHHbIN UHTEJIJIEKT — 3TO KHOBOE 3JIEKTPUYECTBO»).

CorsiacHo fokyMeHTy M CKycCTBEHHBIM UHTE/JIEKT NpPEACTaBIASET COO0M KOMILIEKC
TEXHOJIOTUYECKUX pellleHUH, UMUTUPYIOLUI KOTHUTUBHbIe QYHKIIMU YesioBeKa (BK/IOYast
caMooOy4yeHHe U MOUCK pellleHUM 6e3 3apaHee 3a/JaHHOTO aJIFOPUTMa) U MO3BOJISIOIIUN
IpPU BBINIOJIHEHWHU 33/jay JOCTUTaTh pe3y/ibTaThl, KAK MUHUMYM CONIOCTaBUMbIE C pe3yJib-
TaTaMU UHTEJJIEKTYaJIbHOU JieTeJIbHOCTU 4YesioBeKa. KoMIiekc TeXHOJIOTUYecKUX pe-
IIEHUW BKJOYaeT MHPOPMaAlMOHHO-KOMMYHUKAUOHHYIO HHQPACTPYyKTypy, NporpaMm-
Hoe o6ecrieyeHre, B KOTOPOM B TOM UM CJI€ UCII0JIb3YIOTCS METO/Abl MAallIMHHOI'O 06yYeHus,
MPOLIECCHI U CEPBUCHI 110 06pabOTKe AJAHHBIX U BbIPAOOTKE pelleHHH.

B pamkax pa3paboTKu JOPOXKHOU KapThl pa3BUTUSA «MCKYCCTBEHHbIA WHTEJIJIEKT
U HEHWPOTEXHOJIOTUM» ObLJIM BblJleJIEHbl CeMb CYOTEXHOJOTHN: KOMIBIOTEPHOE 3pEHUE;
006paboTKa eCcTeCTBEHHOIO fI3blKa; paclOo3HaBaHUE U CUHTEe3 pedyH; peKoMeHJaTesbHble
CUCTEMBI U UHTEJIJIEKTya/libHble CUCTEMbI MOAJEP>KKU NMPUHSATUS pPelleHUH; NepCrneKTUB-
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Hble MeTo/ibl U TexHoJioruu B WU; HeliponpoTe3upoBaHUe; HEHPOUHTEPENChl, HEUPOCTHU-
MyJISILUS 1 HEHPOCEHCUHT.

OnHUM K3 6a30BbIX HAllpaBJEHUH N0 006eCcrneYyeHHI0 KOMIJIeKCa MEPONPUATHN 1O
Pa3BUTHUI0 MCKYCCTBEHHOIO HHTeJJIEKTa fABJAETCA ero HOPMaTHBHOE peryJupoBaHHe,
HanpaBJ/IeHHOe Ha:

- obecrieyeHMe HOPMATUBHBIX YCJAOBUH AJ151 JOCTyNA K JAHHbIM;

- CO3/laHHe YNPOILLEeHHOr0 aAIMUHUCTPAaTUBHO-IPABOBOI'0 U HOPMATHUBHO-TEXHUYe-
CKOTO0 Mops/iKa TECTUPOBAHUA U BHeJpeHUs pa3paboTOK B 06J1aCTU UCKYCCTBEHHOTO UH-
TeJIJIeKTa;

- pa3paboTKy CrneLHraJbHOr0 MHBECTULMOHHOIO pexuMa i QUHAHCOBO-IIPaBO-
BOT'0 CTUMYJINPOBAHUS UHBECTULIUY;

- noagepkaHue 3pPeKTUBHOro OaslaHCa MeXAy UHTepecaMy KOMMNaHUH, pa3paba-
TBIBAIOLIMX U BHEJPAOIUX UCKYCCTBEHHBIA UHTEJIJIEKT, U UHTepecaMH 0011eCTBa;

- CO3/laHMe IOJIHOLEHHOW CHUCTeMbl HOPMAaTUBHO-TEXHHUYECKOTIO0 peryJMpOBaHUs
B 00J1aCTU UCKYCCTBEHHOTO UHTEJ/IJIEKTA.

[To MmHeHHUO podeccopa B. /. 3opbkuHa oHOU U3 cdep, rJe ApKO NPOABIAITCS,
MSATKO T'OBOPs, CTpPaHHbIe, @ MeCTaMH - 3KCTpaBaraHTHble MOCJeACTBUS F'OHKU B chepe
HCKYCCTBEHHOTI'0O UHTEJIJIEKTA, CTAHOBUTCH NPAaBO — Ka3aJIoCh Obl, 0ZjHA U3 HauboJiee KOH-
CepBaTUBHbBIX, B3BELIEHHBIX U HEIPOTUBOPEUYUBBIX chep Yes0BeYeCKOH AeATeTbHOCTH.

B npaBoBOM pery/inpoBaHuHU Npo6JIeM UCKYCCTBEHHOTO MHTeJIJIeKTa I0Ka He BO3-
obsiafiasia JBMXKMMasi Cyryb0 KOMMepuYeCKMMM HHTepecaMu HeollpaBJaHHasg 3udopus
Y COXpaHAeTCd pa3yMHas OCTOPOXXHOCTb, NOCTENEHHOCTb Y I0CJe[0BaTeJbHOCTb B IIPH-
HATHUHU HOBBIX HOPM. B CBAI3U € 3TUM MOXHO OTMETHUTbH CJe[yIoliue 00CTOATEeNbCTBA: yXKe
JleHMCTBYIOT COOTBETCTBYIOLIME IPAaBOBble HOPMBbI PA3JIMYHOTO BU/A U POJia; MHOTOJIETHUE
OCyllecTBJIseMble B TECHOM KOHTAaKTe C UCCJe[0BaTes]sIMU U NMPOEKTaHTaMU B 00/1aCTH
VCKYCCTBEHHOTI'0O MHTeJIJIEKTA UCCIeJOBaHUs POCCUMCKUX NPAaBOBE/OB, CBA3aHHbIE C JaH-
HOU Te€MOW; TILATeJIbHbIM U BHUMATEJbHbIM aHA/IN3 IPAaBOTBOPYECKOW U MPAaBONPUMEHU-
TeJIbHOM NPAKTUKHU CTPaH — JIMJePOB B 06JIaCTHU UCKYCCTBEHHOT' O UHTeJIJIEKTA.

Cy11ecTBYIOT TpH 60J1eBble TOYKU B Pa3BUTUU UCKYCCTBEHHOTO UHTEJIJIEKTA, KOTOPbIEe
B IIEPBYI0 OYepesb HYKAAKTCSA B IPaBOBOM peryupoBaHuM. [lepBas - 3To c6op nHPpopMa-
LIMHU /i1 00pabOTKU UCKYCCTBEHHBIM MHTeJIJIEKTOM. BTopas — 06paboTka bosblKx JaHHBIX
IIpY NOMOLIY IJTYOOKHMX HEHPOHHBIX ceTel, 0COGEHHO C IJyOOKMM MallMHHBbIM O0Oy4YeHHEM.
TpeTbs1 — aBTOHOMHBIE POOOTOTEXHUYECKHE KOMILJIEKCHI, YIIpaBJseMble UCKYCCTBEHHBIM HH-
TeJIJIEKTOM, 6€3 y4yacTUsl Ui NIPpY MUHUMa/IbHOM Y4acTUM yesioBeka [15, c. 353-354].

Pe3ysbTaThl NpOBEeAEHHOIO COLMOJIOTUYECKOr0 onpoca Ha TeMy: «llepcrieKTUBBI
Y Npo06JieMbl UCII0JIb30BAHUSA TEXHOJOTUM MCKYCCTBEHHOI'0 MHTEJIJIEKTa B pernoHax Poc-
cuirickoi Pesepanun», opraHuzoBaHHOTO PoHIOM «L[eHTp cTpaTeruyeckux pa3paboToK»
Y AcconMaliMu COZLeMCTBUSA UCKYCCTBEHHOIO0 UHTeJIJIEKTA B y6JIMYHOM CEKTOpE B IEPUO/,
c 10 no 24 ¢eBpana 2022 r. nokasaju pa3HOCTOPOHHIOK JUHAMHUKY B 0beclieueHHUH pa3BU-
THSI HOBEUIIMX TEXHOJIOTUU B peruoHax. B ucciejoBaHUY NPUHAIM y4acTUsA 673 JOKHOCT-
HBIX JIMLA TOCYZAapCTBEHHBIX OPraHOB BJIACTH U OPraHOB MECTHOTO CaMOyIpaBJIeHus, OCy-
IIECTBJISIOIMUX CBOIO (YHKLIMOHAIBHYIO JAEeATeJbHOCTb B pa3/iMyHbIX cdepax COLMaJIbHO-
5KOHOMHYECKOH KU3HU 46 cyOobekToB Poccuiickonn ®esepauuu. [lo fJaHHBIM HMcCieL0BaHUS
CylLleCTBEHHBIM (PAaKTOPOM JIOCTHXKEHHUA LieJled TeXHOJIOTUYeCKOM MOJIepHU3aLMU Ha OCHOBE
VICKYCCTBEHHOT'O MHTeJIJIEKTA ABJISETCA NMO3ULMs OPTaHOB rOCyZapCTBEHHOM BJIACTH U MeCT-
HOTO caMoyInpaBJieHusl B peruoHax Poccuiickoit ®@esiepanyiy, KOTOpble BBICTYINAIOT U B Kaye-
CTBe NOTeHLMA/IbHbIX NOTpeOUTe el pa3INYHOIO PO/ia pelleHUH Ha OCHOBEe UCKYCCTBEHHO-
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ro UHTeJIJIEKTA, a TaKXKe UrPalT pellarollyl0 poJb B CO3JJaHUU HEOOXOJMMBIX YCJIOBUU
JIISl TIOJIOXKUTEJIbHOTO ¥ 3QPEeKTUBHOIO PO/ BMXKEHUS TEXHOJIOTUM UCKYCCTBEHHOTO WH-
TeJIJIEKTa B pa3JinuHble cepbl ’KU3HU PETMOHOB U OTPaceld 3IKOHOMUKH.

Mexy TeM T€XHOJIOTUU UCKYCCTBEHHOT'O MHTEJIJIEKTA [/ FOCYapCTBEHHOTO CEeK-
TOpa PErUOHOB B 3HAYUTEJbHOW CTENEeHU OCTAITCH «abCTPaKTHBIMHM, MaJIONOHATHBIMU
Y OT/JlaJIEeHHBIMU» CYIIHOCTSIMH, NOYTH HEe UMEIIIUMU NMPUKJIAJHON LIEHHOCTH [IJisl pelle-
HUS TEeKyIIUX 33Ja4 ynpaBJeHUs COLMaJIbHO-9KOHOMHYECKOU cHhTyauuei. [I[poHUKHOBe-
HHE UCKYCCTBEHHOT'O MHTeJ/IJIEKTa UMeeT «CEKTOPaIbHbIN» XapaKTep — CKBO3HOE IPOHHUK-
HOBEHME BO BCe 06J1aCTU Pa3/IMYHbIX TEXHOJIOTUU UCKYCCTBEHHOTO UHTeEJIJIEKTA Ha MpakK-
THKe OTCYTCTBYeT, yCIelllHble BHeJAPEeHUs 3aTparuBalT OJHY OTpacC/b, OJHY KaKyl-TO
TEXHOJIOTUI0 UCKYCCTBEHHOI'0 MHTEJIJIEKTA, PelIaloT Y3KYI0 IPUKJ/IAJHYIO0 33/a4y.

OcHOBHbIE yrpo3bl (PUCKM) OT UCKYCCTBEHHOTO HMHTEJIJIEKTA COCPeOTOYEHDI, MO
MHEHMIO PETHUOHOB, B «PUCKe /Il YeJI0BEKa», KOTOpble MHTErPaJIbHO ONpe/iesisieTcs Yyepes
yIpO3bl «[IepCOHAJIbHOM MHPOPMALMOHHON 0e30MacHOCTH», YyTPO3 HAaHECeHUs NpPSAMOro
yiiep6a ¢usnuecKoMy JIMLY OT AeHWCTBUS MHPOPMAIMOHHOW CUCTEeMbl HA OCHOBE MCKYC-
CTBEHHOTO UHTEJIJIEKTA, @ TAKXKe PUCKU B chepe 3aHATOCTH, U CBI3AHHOTO C Hell MaTepu-
aJIbHOTO MOJIOKeHUs. BTOpo#l rpynmnoil BbICTyNalOT «3KOHOMUYECKHE PHUCKU», KOTOpPbIE
CBOJSTCA K TOMY, UTO 3aTpaThl Ha BHeJpeHHE WCKYCCTBEHHOTO UHTeJJIEKTAa He JaAyT
KpaTKO U Jaxke CpeJHeCpO4YHOM NepCrneKTUBe 0XKMJAaeMOro 3KOHOMHYecKoro sdpdexra:
KaK B «<9KOHOMHKE» MacCOBOIr'0 0OCIY>KUBaHUs, TaK B «K9KOHOMHUKE» CaMOM roCcyZapCTBeH-
HOM opraHusanuu. bosiee Toro, ecTb yCTOMYMBOE MHEHUE, UTO BHEJ|pEHHE UCKYCCTBEHHO-
ro MHTeJIJIEKTA NOBJIeYeT 32 COO0U CKpbIThIe (JONOJHUTEIbHbIE) PACXO/bl, KOTOpPble MO-
TYT 3HAUYUTEJIbHO NPEBBICUTh Haya/ibHble UHBECTULIUN U NMPUBEAYT K KPAaTHOMY «yL0pPO-
>KaHUIO» MPOEKTa BHEAPEHUS U UCI0JIb30BaHus (3kcmyaTanuu) [19,c. 3,5, 6].

Beayuiyio posib B ob6ecriedeHMH NPOJBUKEHUS MIPOEKTOB MO aJlaNTallud U pa3BU-
THI0 UCKYCCTBEHHOT0 UHTeJlJIeKTa B Poccuiickot Pefepalii OTBOAUTCA UHCTUTYTY TOCY-
JlapCTBEHHO-4YaCTHOMY NapTHepCcTBY. BMecTe ¢ 3TUM 00603HayeHHble HAaMU CTpaTeruye-
CKUe JJOKYMEeHThI B 00J1aCTH pa3BUTUSA UCKYCCTBEHHOT'O0 UHTEJIJIEKTA He COZiepKaT B cebe
NpsSAMOro yKa3aHUsl Ha aKTUBHOe NMpPUMEHeHHe IoCy/JapCTBEHHO-YaCTHOIO NMapTHEPCTBA,
HO KOCBEHHbl€e PU3HAKU ero JelcTBUsa uMerTcs. Tak, mnacnopT HallMOHAJIbHOW MPOrpaM-
Mbl «lludpoBas sakoHoMmuka Poccuiickont @enepanu» o603Ha4YaeT OJHY U3 MPUOPUTET-
HBIX 33/lay — MOJ/lepP>KKa POCCUMCKUX BbBICOKOTEXHOJOTUYECKUX KOMIIAHUK-JU/EPOB, pas-
pabaThIBalOIMX MPOAYKTHI, CEPBUCHI M IJAaTPOpPMEHHbIE pelleHUs Ha 06a3e CKBO3HBIX
UPPOBBIX TEXHOJIOTUHN AJ51 UMPOBOU TpaHCHOpMaALMU NMPUOPUTETHBIX OTpaAC/el IKO-
HOMUKHU U COLMaZIbHON cdepbl NPeUMylLeCTBEHHO Ha OCHOBE OTe4YeCTBEHHbIX pa3pabo-
ToK. Kak BU/IHO U3 coJiep:kaHUs NPUBEJIEHHON HaMU CTpaTeruiecKou 3aJlayv 3aKOHO/a-
TeJb He aKUeHTUPyeT BHUMaHHe Ha NOJAJEep>KKy, KaKMX HUMEHHO KOMIaHUW OyjeT
HalpaBJieHa rocyZjlapCTBeHHas NoAJepKKa. ITO OTKPbIBAET LIMPOKOE M0JIe 1eATEJbHOCTH,
Ha Halll B3IJIS1J, BCEBO3MOXHBIX KOMIIAHWM, BHE 3aBUCUMOCTHU OT GOpPMBbI COOCTBEHHOCTH.
He sicHbIM ocTaeTcs], TaK »Ke OTCYTCTBUE KOHKpPEeTU3aLUHU HUCII0J1b3yeMOI0 3aKOHOAATeJIeM
TepMHHa «I0J/Jiep>KKa», CKOpee BCero 3aKOHOaTe b Mpe/noJaraeT UCI0J1b30BaTh B 3TOM
HalnpaBJIeHUH KOMILJIEKCHOE pellleHHe Npo6JieM CO CTOPOHBI FOCylapcTBa U 6U3Heca.

O6paTuMcs K HEKOTOPbIM pa3pab0TaHHbIM paHee JOKTPHUHANbHbBIM OINpe/ie/IeHUsIM
rocy/lapCTBEHHOT0-4YaCTHOTO MapTHEPCTBA B COMOCTABJIEHUHU C €ro JieraJlbHbIM [1].

[lo mHenuno A. B. Besiniiko# rocyapcTBeHHO-4aCTHOE TAaPTHEPCTBO B COLMAJIbHOU
chepe MoxkeT ObITh GOPMON peas3allMd HalMOHAJbHBIX IPOEKTOB, HApAAY ¢ befepasib-
HbIMU LleJIeBbIMU NporpaMmamu. [loJ; rocyjlapcTBEHHO-4aCTHBIM MapTHEPCTBOM MOHUMa-
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eTcd 1pUAnYecKd opOpMJIEHHOe Ha ONpe/ie/IeHHbIM CPOK, OCHOBaHHOE Ha 06'beJUHEHUH
BKJIQZIOB M pacnpe/ie/leHNH PUCKOB COTPYAHUYECTBO NMyOJMYHOr0 U YaCTHOTO NapTHEPOB
B IleJIIX pelleHUs] roCyJapCTBEHHBIX U 0011eCTBEHHO-3HAYMMBbIX 33/1a4, OCYLeCTBJIseMOoe
IyTeM peaJM3allMd WHBECTULHOHHBIX NIPOEKTOB B OTHOLIEHUU OO'BEKTOB, HAXOAAIIUXCSA
B cdepe MyOJMYHOr0 MHTepeca U KOHTPoJA. [lof o6'beKTaMU rocyiapCTBEHHO-4aCTHOTO
NapTHePCTBA MOHUMAKOTCA pa3/iM4Hble BUJbl BHOBb CO3/1aBaeMoro M (MJv) MOJEpPHU3U-
pyeMoro B pe3yJibTaTe apTHePCTBa UMYILLECTBA, BK/I04Yas paboThl U YCJIYTrH, HAX0AsALIH e-
cq B chepe ny6AMYHOr0 UHTEpPeca U KOHTPoJIA. TakuM 06pa3oM, rocyJapCTBEHHO-4aCTHOE
NApTHEPCTBO CO3JAeTcd IOoJ, ollpejesieHHble 33aZa4d - [Jig OKa3aHUs OIllpeJe/IeHHOU
IPYIIBI YCIYT WK JJi obecriedeHUss QyHKLIIMOHMPOBAHUSA ONpeJle/IEeHHOTO 00'beKTa UH-
dpactpykTypsl [4, c. 8, 11, 15].

Ha B3rsag U. A. 'ybaHoBa B IIMPOKOM CMBbICJIe TOCYZapCTBEHHO-4aCTHOE NapTHep-
CTBO — 3TO CUCTeMa IPaBOBBIX HOpPM, 06pasylolias CaMOCTOATEJbHbIM MeXOTpacJeBoU
IIPaBOBOM MHCTUTYT. [laHHBIA MHCTUTYT peryJupyeT 0OllecTBEHHble OTHOLIEHUS, CBf-
3aHHble C B3aMMOJIeMCTBUEM TOCYAapCTBa B JIMLe YIIOJTHOMOYEHHBIX ¢peJlepaJbHbIX Opra-
HOB, U/Uu cyobekTOB Peflepaliu B JiMlie yIOJHOMOYEHHbIX OPraHoB cyo'beKToB Deje-
pauuy, u/UaM MyHULMIIAJbHBIX 00pa30BaHUM B JIMIlEe YIIOJHOMOYEHHbBIX OpraHOB MECTHO-
ro CaMoOyIlpaBJIeHUs C IOPUJUYECKUMHU JIMLAMHU (B TOM 4MC/Ie UHAUBUAYAIBHBIMU NpeJ-
NpPUHUMATEJISIMU), 3apETUCTPUPOBAHHBIMU B YCTAaHOBJIEHHOM 3aKOHOM NOpsAKe, U GU3HU-
YeCKHMMHU JIMLIaMHU B LeJigX JOCTHXKEeHHA 00I1eCTBEHHO BaXKHBIX U IOJIE3HBIX LieJled U pe-
lIeHUs 3a/4a4 Npu peanusanun GyHKLUN rocygapcrsa. Kak cucrema, 06’bejUHAOLIAA pas-
JINYHble MpaBoBble (GOPMbl COTPYAHHUYECTBA YYACTHHUKOB INPOEKTOB TOCYJapCTBEHHO-
4aCTHOTO NMapTHePCTBA, JAHHbIM MHCTUTYT IOHUMAeETCH B y3KOM cMblcie. K faHHOM cH-
CTeMe COTPyZHUYECTBA OTHOCATCA: KOHLIeCCHOHHbIE COTJIAllleHUs, TOCyAapCTBEHHbIE KOP-
nopauuy, GQOHABI, CO3JaHHbIE B ILeJdX peaju3allid MHBECTULMOHHBIX NIPOEKTOB, defe-
paJibHble LeJieBble NMPOrpaMMBbl, JOTOBOPBI HA BbINOJHEHHUE HAy4YHO-UCC/Ie0BaTe/lbCKUX
paboT, a TakKe ONBITHO-KOHCTPYKTOPCKUX paboT, JOrOBOPbI JOBEPUTEBHOTO yIpaBJie-
HUSI UMYIECTBOM, COBMECTHO GUHaHCUpyeMble npeanpusaTus [11, c. 13-14; 12].

C mo3unuu E. B. YepHOMBIpHOW B IIMPOKOM CMBICJIE — TOCYyZlapCTBEHHO-4YaCTHOE
NapTHEPCTBO — GpopMa B3aUMO/eMCTBHUSA CYO'bEKTOB, [1eTeIbHOCTb KOTOPbIX HE06X0AMMa
Ul peanus3anuy QYHKLMH rocyzapcrBa. B y3kom cMmbicie - dopma B3aMMOJeNCTBUA
CyO'bEKTOB, HaJleJIEHHbIX CYBEPEHHbIMHU MOJHOMOYMSAMHU, U YACTHBIX JIUL; 2) TUI 3KOHO-
MHYECKOHW CUCTeMBbl, CGOPMHUPOBABIIUNCA B KOHKPETHO-UCTOPUUYECKUX YCJI0BHUAX. ['ocy-
JlapCTBEHHO-YaCTHOE NAapTHEPCTBO B IOPUAMYECKOM CMBbICJIe — 3TO KOMIIJIEKC NPaBOBBIX
Cpe/ACTB, CO3/laBaeMbIX U peasiM3yeMbIX TOCy/apCTBOM B CBfI3U C HEOOXOJAMMOCTBIO [10-
CTWXXKEHUSA CTpaTerMyeCKUx COLMaIbHO-3KOHOMHUYECKHUX LieJied MoCcpeiCTBOM COTPYAHHU-
4yecTBa € YaCTHbIMU cy6bekTamu [20, c. 10-11].

®epepanbHbli 3ak0H N2 224 ot 13 uwoua 2015 r. «O rocyapcTBeHHO-4aCTHOM
naptHepcTBe B Poccuiickont Pefepaniiv 1 BHeCEHUU U3MEHEHUH B OT/ie/ibHble 3aKOHO/a-
TeJibHble aKThl Poccuiickon Penepanu» 3akpenusa B €T. 3 «OCHOBHbIE NOHATHSA, UCMIOJIb-
3yeMble B HactosimieM PefepasbHOM 3akoHe». ['ocylapCTBEHHO-4aCTHOE MapTHEPCTBO,
MYHHUILIMIIAJIbHO-4YaCTHOE MAapTHEPCTBO — WPHUANYECKH 0POopMJIeHHOEe Ha OlpejesieHHbIN
CPOK 4 OCHOBaHHOE Ha 06'beIMHEHUH PECYPCOB, paclpesesleHUU PUCKOB COTPYAHUYECTBO
Ny6JIMYHOr0 MapTHepa, C OJJHOM CTOPOHBI, ¥ YaCTHOTO NAapTHEPa, C Jpyrol CTOPOHBI, KO-
TOpPOE OCYLeCTBJIAIETCS HAa OCHOBAHUH COTJIalleHUs O TOCyJapCTBEHHO-YaCTHOM NapTHep-
CTBe, COlJIallleHWsl O MYHHIMIIAJIbHO-4aCTHOM NapTHEPCTBE, 3aK/JIYEHHBbIX B COOTBET-
CTBUHU C HacTosAmUM Pesepa/ibHBIM 3aKOHOM B LieJIIX PUBJIEYeHHU B 9KOHOMHUKY 4acCT-
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HbIX UHBECTUIUH, 0becrieyeHUs1 OpraHaMy rocyJapCTBEHHOM BJIACTU U OpraHaMy MeCTHO-
ro camMoyInpaBJieHUs JOCTYIIHOCTH TOBAapOB, paboT, yCJAYT U NOBbILIEHUS UX KadyecTBa [1].

Ha ¢oHe uMeromuxcs paHee pa3paboTaHHBIX UAEW O MOHSATUH TOCYJapCTBEHHO-
YaCTHOTO MapTHEPCTBA U ero JieraJbHOM ONpeJesieHUH, CdIMTaeM HeOOXOAUMBIM C Teope-
TUYEeCKOM TOYKHU 3peHHUs] paccMaTpUBaTh CHelyaln3upOBaHHbIE BUJbI TOCYyJapCTBEHHO-
YacTHOro napTHepcTBa. C y4eTOM 3TOr0, CYMTaeM YMECTHbIM BbIPAabOTKY ONpejeseHus
rocyZlapCTBEHHO-4YaCTHOTO MapTHEPCTBA B 06J1aCTU UCKYCCTBEHHOI'O UHTEJLJIEKTA.

['ocyapcTBeHHO-4acTHOe MapTHEPCTBO B 00J1aCTU MUCKYCCTBEHHOTO MHTEJIJIEKTA —
opuguieckd oGopMJIeHHOE Ha ONpe/ieJIeHHbIM NMepUoJ, BpeMeHU U OCHOBAaHHOE Ha WH-
$opMaLMOHHO-TEXHOJI0TUYEeCKUX pa3paboTKax B cdpepe MCIO0JIb30BaHUA UCKYCCTBEHHOTO
UHTeJJIEKTa U Ha J0OpPOBOJIbHOM 00beJJUHEHUU PeCcypcoB, pacnpejie/leHUHd PUCKOB CO-
TPYAHUYECTBO MyOJIMYHOrO MAapTHEPA, C OAHOW CTOPOHBI, U YaCTHOTO NapTHePa, C APYTrou
CTOPOHBI, KOTOpO€ OCYIIEeCTBJSAETCId Ha OCHOBAaHUM COrJIALIEHUS O TOCYyJapCTBEHHO-
YAaCTHOM MapTHEPCTBE, COTJIAIIEHHUS O MYHMUILMIAJbHO-YaCTHOM MAapTHEPCTBE, B LeJAX
NpUBJeYeHUs1 B UHPOPMALMUOHHO-TEXHOJIOTUYECKYI0 chepy YaCTHbIX MHBECTULIUMN, 06ec-
ne4yeHHUs1 OpraHaMM TOCy[lapCTBEHHOW BJIACTU U OpraHaMHd MECTHOTO CaMOYNpaBJIEeHUS
JIOCTYIIHOCTH TOBApOB, paboT, YCJAYT U MOBbILIEHUS UX KAaYeCTBA C yY€TOM Pa3BUTUS TEX-
HOJIOTUM UCKYCCTBEHHOTO UHTEJLJIEKTA.

Takum 06pasom, npobseMbl HHGOPMALMOHHO-TEXHOJOTUUYECKOTO PAa3BUTUS UCKYC-
CTBEHHOTO WHTeJIJIEKTa Ha TOCyJapCTBEHHOM YPOBHE JUKTYIOT 3a COO0M CylleCTBEHHbIEe
KOOp/JIMHALIMOHHbIE U3MEHEeHUs], KOMIIJIEKCHO BJHAIOLIME HA MEePeCTPOMKy BCeX rocyfap-
CTBEHHOTO BaXKHbIX cdep, BKIKOYas JeHCTBYOLIYI0 CUCTEMY POCCUMCKOI0 3aKOHO/aTeb-
cTBa. ['ocyjapcTBO HUCHOBITHIBAET pa3JjiMyHble TPYAHOCTH B Pa3BUTHUU U OCBOEHUU HOBBIX
TEXHOJIOTUH, a TaKXKe B NMPe0/j0JIEHUH BO3MOXHbBIX PUCKOB OT 3TOT0 UJIET HA COIMKEHUE
C MHCTUTYTaMU FPaXKAaHCKOTO 0011leCcTBa.
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velopment and improvement of high technologies. In this connection, each state is in a kind
of information technology dependence. Against this background, states contribute to the
formation of their own information civilization, while maintaining their integrity and ex-
clusivity. At the same time, the state-legal policy in the field of information technology rela-
tions builds certain parity in their development and forms the state experience of devel-
opment in this area based on the technological and commercial institutions of civil society
that are actively involved in this process.

In order to coordinate state activities, improve and develop the socio-economic
sphere of life, the Russian state puts forward its own initiatives, directly oriented towards
the development of high rates of information technology. To ensure the systematic devel-
opment of priority state areas in the Russian Federation, various national projects were
adopted. In turn, their action and the expected results of the state-technological develop-
ment are focused on the main constitutional provisions, which are the main conceptual
guidelines for the development of the Russian state and society, which we previously paid
attention to in our publications [9].

In the current situation of the progression of information technology dependence,
the Russian state is in inter-coordination relations (constitutional, social, economic, politi-
cal, cultural, financial, military, environmental and others) aimed at overcoming various
barriers to the acquisition and further statehood technological sovereignty. Of course,
a technological breakthrough is needed in this direction, which will help stabilize the de-
velopment of relations to ensure state technological sovereignty. In addition, the Russian
Federation is facing foreign policy tensions from Western countries pursuing a Russopho-
bic policy. However, tools already exist to overcome this hurdle.

Thus, in March 2023, the International Movement of Russophiles (MDR) was creat-
ed, uniting supporters of friendship with Russia from 42 countries. In these extremely diffi-
cult relations, the Russian state is forced to adapt to a difficult geopolitical situation and
make an information and technological breakthrough, thereby implementing its own na-
tional projects. In this regard, the relevance of theoretical and legal problems associated
with the implementation of national projects in the field of artificial intelligence is beyond
doubt. Let us turn to the history of the issue and the conceptual and theoretical aspects of
the national project as a strategic legal mechanism for regulating social relations.

The starting point for systematic work on the creation and implementation of na-
tional projects is the Message of the President of Russia to the Federal Assembly of the
Russian Federation dated May 16, 2003. In the text of his message, President of Russia
V.V. Putin noted the following: “Among our most important tasks, today I I have already
spoken about this and I will repeat I consider the following: a doubling of the gross domes-
tic product; overcoming poverty; modernization of the Armed Forces. I believe that society
is able to achieve these results in the period up to 2010. [ believe that the basis for achiev-
ing these goals is the consolidation of social forces, the inviolability of the Constitution of
the Russian Federation and the guaranteed rights and freedoms of citizens. I call on all
those who consider the formulated tasks to be priorities for the country to intellectual mo-
bilization, to develop common approaches and agree on specific plans” [2].

In the summer of 2003, a working group was formed headed by Deputy Head of the
Presidential Administration of the Russian Federation L.I. whose group was the definition
of strategic directions for the next four years, designed to become the basis for further GDP
growth. These areas were initially identified by the leadership of the working group as the
first national priorities [7].
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On September 5, 2005, V.V. Putin, at an extended meeting with members of the Gov-
ernment of the Russian Federation, the leadership of the Federal Assembly of the Russian
Federation and members of the Presidium of the State Council, announced the start of the
implementation of priority national projects in the Russian Federation. The purpose of the-
se programs was to concentrate budgetary and administrative resources in the main direc-
tions of the socio-economic development of the Russian Federation, which should have led
to an increase in the quality of life of Russian citizens. On October 21, 2005, in order to de-
velop measures aimed at the implementation of national projects, the Council for the im-
plementation of priority national projects was formed under the head of state (in 2006-
2010 and in 2012-2016 - the Council under the President of the Russian Federation for the
implementation of priority national projects and demographic policy; in 2010-2012 - the
Commission under the President of the Russian Federation for the implementation of pri-
ority national projects and demographic policy; in 2016-2018 - the Council under the
President of the Russian Federation for strategic development and priority projects). On
January 1, 2006, the implementation of four national projects began in Russia: “Health”,
“Affordable and comfortable housing for Russian citizens”, “Education” and “Development
of the agro-industrial complex (AIC)” [8].

In parallel with the structures we have identified, there is experience in creating in-
ter-factional working groups to implement the messages of the President of the Russian
Federation to the Federal Assembly within the framework of the activities of the State Du-
ma of the Russian Federation; working groups on legislative support for the implementa-
tion of the message of the President of Russia to the Federal Assembly of the Russian Fed-
eration under the Council of Legislators of the Central Federal District of the Council under
the Plenipotentiary Representative of the President of the Russian Federation; regional
working groups to ensure the implementation of the message of the President of Russia to
the Federal Assembly of the Russian Federation under the legislative authorities [10].

The facts presented by us related to the modernization of state policy in the field of
the formation of new mechanisms for regulating public relations, through the implementa-
tion of national projects, testify to the comprehensive and systematic nature of the imple-
mentation of state measures to develop national projects on a retrospective scale. All na-
tional projects operating on the territory of the Russian state were initiated by the Presi-
dent of the Russian Federation with the support of the deputies and civil society institu-
tions. In most cases, presidential initiatives related to national projects were set out in the
texts of the message, which act as a kind of guideline for the development of strategically
important state documents and the reform of certain state structures at a certain stage in
the development of the state.

The launch of the national projects was directly related to the activities of various
advisory bodies, such as working groups under the federal and regional legislative authori-
ties. The last regional structures we have identified have a number of features due to the
functioning within the framework of legislative bodies of power that are different in name,
purpose, numerical scale and national characteristics.

It should be noted that there is a positive experience of creating and functioning on
the territory of the Central Federal District of the Council of Legislators under the Plenipo-
tentiary Representative of the President of the Russian Federation. At the same time, we
observe a situation in which the functioning and development of initiatives of regional
working groups are coordinated within the framework of a large federal body by a special-
ized structure, which makes it possible to build a uniform practical concept for supporting
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presidential initiatives. This practice minimizes contradictions in the work of regional legisla-
tive bodies in the need to develop draft laws directly related to the instructions of the presi-
dent. In addition, this platform allows you to discuss, develop joint legislative initiatives, pro-
vide expert and informational and analytical support to the Council itself, as well as the repre-
sentative of the President of the Russian Federation in the Central Federal District on issues
related to the legislative activities of the legislative authorities of the federal district.

Let us turn to the conceptual interpretation of the term "national project". For a long
time, representatives of different sciences have not developed a unified position on the def-
inition of the term “national project”, due to the lack of a regulatory framework in resolving
the issue of its legal regulation. Here are some scientific positions known to us.

According to E. V. Kulmukhametov, a “national project” is understood as a complex
of organizational, legal, financial and economic measures developed, coordinated and con-
trolled by the federal center, including a system of priority areas of activity for the inten-
sive, high-quality development of a certain social sector and implemented at the federal,
regional, municipal levels with funding from the relevant budgets and attraction of extra
budgetary funds from various sources in order to accelerate the improvement of the quali-
ty of life of the population [16, p. 10].

From the point of view of N. V. Belyakova, national projects should be considered as
important areas for the implementation of the social function of the modern Russian state,
directly expressing and substantively specifying its essence at a certain historical stage and
representing sustainable areas of state activity to meet social needs members of society,
taking into account the social interests of society and man, various social groups. At the
same time, national projects are a fundamentally new program methodology using a trans-
parent system of target indicators. It includes a set of legal, organizational and financial
measures taken by the federal state authorities, state authorities of the constituent entities
of the Russian Federation with the aim of improving the quality of life of the country's pop-
ulation, develops the ongoing economic course, determines priority steps in the field of
healthcare, education, housing policy [5, p. 10].

In the view of D. A. Vinnik, priority national projects are a set of activities linked in
terms of goals, objectives, resources and deadlines that are aimed at implementing the con-
stitutional provisions on the social state, human and civil rights and freedoms by increasing
the expenditure obligations of budgets of various levels by financing of the most important
socio-economic issues. Priority national projects at the present stage should be considered
as one of the components of the development of the country's legislation. On the one hand,
they filled in the gaps in the social component of legal regulation, on the other hand, their
implementation revealed social relations in need of more thorough legal regulation.

Signs of national projects are: 1) implementation of state policy in a project way;
2) consolidation within the project method of public administration as a certain set of areas
and activities, as well as the rule-making, organizational activities of the state, the methodology
for solving the tasks; 3) solving “narrow” problematic issues through national projects and at
the same time developing the foundations for the functioning of public relations in the areas in
which the projects operate; 4) nationwide scale of project implementation; 5) a special subject
composition of participants in priority national projects; 6) the concentration of financial, labor
and material and technical resources necessary to achieve the goal [6, p. 7-8,12].

The legal definition of "national project” was fixed by the Decree of the Government
of the Russian Federation of October 31, 2018 No. 1288 "On the organization of project ac-
tivities in the Government of the Russian Federation" (as amended on 03/01/2023) "na-
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tional project" - a project ( program) aimed at achieving the national development goals of
the Russian Federation and their target indicators, and ensuring the achievement of the pa-
rameters determined by the Decree of the President of the Russian Federation dated July
21, 2020 No. 474 "On the national development goals of the Russian Federation for the
period until 2030", significant results and their indicators, as well as tasks that are not
socially significant results, and their indicators on behalf of the President of the Russian
Federation, on behalf of the Government of the Russian Federation, the Chairman of the
Government of the Russian Federation, the decision of the Council, the Presidium of the
Council [3].

Taking into account the theoretical and legal analysis we have made, we will turn to
the features of state and legal regulation of the spread of technologies in the field of the use
of artificial intelligence, in the context of the provisions of national projects in this area.

According to the President of the Russian Federation V. V. Putin: “The priority task
for the state should be to strengthen technological sovereignty. Let me emphasize that it is
important not just to replace some commodity positions, but to achieve leadership in key,
vital areas, such as, as we have already said, artificial intelligence, computing and data
transmission, new industrial technologies, and so on.” According to the information pro-
vided to him by the First Deputy Prime Minister of the Russian Federation A. R. Belousov at
a meeting of the Council for Strategic Development and National Projects in December
2022, 14 technological areas of end-to-end technologies are developing in the country,
which form the basis of production and technological systems of the leading countries of
the world, economies of the world in the next 10-15 years. This is the same artificial intel-
ligence, mobile communication networks, quantum computing and communications. I can
report that we have seven leading companies in eleven areas: Sberbank, Rosatom, Rostec,
Russian Railways, Gazprom, Rostelecom and Roskosmos, and already 30 companies that
have taken over specific commitments under these roadmaps [14].

Following the meeting of the Presidium of the Council under the President of the
Russian Federation for Strategic Development and National Projects on December 24,
2018, the passport of the national program "Digital Economy of the Russian Federation"
was approved. The passport of the national program was developed by the Ministry of Digi-
tal Development, Telecommunications and Mass Media of the Russian Federation in pursu-
ance of the Decree of the President of the Russian Federation dated May 7, 2018 No. 204
“On the national goals and strategic objectives of the development of the Russian Federa-
tion for the period up to 2024 [17].

In accordance with paragraph 11 of the Decree of the President of the Russian Fed-
eration, the Government of the Russian Federation, when implementing the national pro-
gram "Digital Economy of the Russian Federation" together with the state authorities of the
constituent entities of the Russian Federation, was determined:

a) achievement of the following goals and targets:

- increase in domestic costs for the development of the digital economy from all
sources (in terms of share in the country's gross domestic product) by at least three times
compared to 2017;

- creation of a sustainable and secure information and telecommunications infra-
structure for high-speed transmission, processing and storage of large amounts of data, ac-
cessible to all organizations and households;

- the use of predominantly domestic software by state bodies, local governments
and organizations;
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b) solution of the following tasks:

- creation of a system of legal regulation of the digital economy, based on a flexible
approach in each area, as well as the introduction of civil circulation based on digital tech-
nologies;

- creation of a global competitive infrastructure for transmission, processing and
storage of data mainly based on domestic developments;

- ensuring the training of highly qualified personnel for the digital economy;

- ensuring information security based on domestic developments in the transfer,
processing and storage of data, which guarantees the protection of the interests of the indi-
vidual, business and the state;

- creation of end-to-end digital technologies mainly based on domestic develop-
ments;

- the introduction of digital technologies and platform solutions in the areas of pub-
lic administration and the provision of public services, including in the interests of the
population and small and medium-sized businesses, including individual entrepreneurs;

- transformation of priority sectors of the economy and the social sphere, including
healthcare, education, industry, agriculture, construction, urban economy, transport and
energy infrastructure, financial services, through the introduction of digital technologies
and platform solutions;

- creation of an integrated system for financing projects for the development and (or)
implementation of digital technologies and platform solutions, including venture financing
and other development institutions;

- development and implementation of a national mechanism for the implementation
of a coordinated policy of the member states of the Eurasian Economic Union in the imple-
mentation of plans for the development of the digital economy [18].

The national program "Digital Economy of the Russian Federation" includes six fed-

eral projects: "Regulatory regulation of the digital environment", "Information infrastruc-
ture”, "Personnel for the digital economy", "Information security”, "Digital technologies"
and "Digital public administration".

The passport of the national program provides for Section 4.5 of the Federal Project
"Digital Technologies", which contains a list of priority tasks and expected results. The key
areas of this project are: development and implementation of roadmaps for the develop-
ment of promising "end-to-end" digital technologies; creation of digital platforms for the
implementation of research and development in the areas of "end-to-end" digital technolo-
gies; support for leading Russian high-tech companies developing products, services and
platform solutions based on end-to-end digital technologies for the digital transformation
of priority sectors of the economy and the social sphere, mainly based on domestic devel-
opments; formation of demand for advanced Russian digital technologies, products and
platform solutions.

In 2019, the Government of the Russian Federation developed plans for the devel-
opment of virtual and augmented reality technology, neurotechnology and artificial intelli-
gence. In this regard, the Roadmap for the development of "end-to-end" digital technology
"Neurotechnologies and artificial intelligence" was developed [13].

The preamble of the document notes that artificial intelligence can be used to realize
new human capabilities in all areas of activity, including: freeing a person from monoto-
nous work by automatically creating software; decision support; automation of hazardous
types of work; supporting communication between people.
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The use of artificial intelligence is necessary in all economic and social relations to
improve the quality of life and improve the well-being of society (artificial intelligence is
the “new electricity”).

According to the document, Artificial Intelligence is a set of technological solutions
that imitates human cognitive functions (including self-learning and searching for solutions
without a predetermined algorithm) and allows achieving results when performing tasks
that are at least comparable to the results of human intellectual activity. The complex of
technological solutions includes information and communication infrastructure, software,
which, among other things, uses machine learning methods, processes and services for data
processing and decision making.

As part of the development of the roadmap for the development of "Artificial Intelli-
gence and Neurotechnologies", seven subtechnologies were identified: computer vision;
natural language processing; speech recognition and synthesis; recommendation systems
and intelligent decision support systems; promising methods and technologies in Al; neu-
roprosthetics; neurointerfaces, neurostimulation and neurosensing.

One of the basic directions for providing a set of measures for the development of
artificial intelligence is its regulatory regulation, aimed at:

- provision of regulatory conditions for access to data;

- creation of a simplified administrative-legal and regulatory-technical procedure
for testing and implementing developments in the field of artificial intelligence;

- development of a special investment regime for financial and legal stimulation of
investments;

- maintaining an effective balance between the interests of companies developing
and implementing artificial intelligence and the interests of society;

- creation of a full-fledged system of regulatory and technical regulation in the field
of artificial intelligence.

According to Professor V. D. Zorkin, one of the areas where, to put it mildly, strange,
and in some places extravagant consequences of the race in the field of artificial intelli-
gence, law becomes one of the most conservative, balanced and consistent areas of human
activities.

In the legal regulation of the problems of artificial intelligence, unjustified euphoria
driven by purely commercial interests has not yet prevailed, and reasonable caution, grad-
ualness and consistency in the adoption of new norms remain. In this regard, the following
circumstances can be noted: relevant legal norms of various types and types are already in
force; long-term research carried out in close contact with researchers and designers in the
field of artificial intelligence by Russian lawyers related to this topic; a thorough and care-
ful analysis of the law-making and law-enforcement practice of countries - leaders in the
field of artificial intelligence.

There are three pain points in the development of artificial intelligence, which pri-
marily need legal regulation. The first is the collection of information for processing by arti-
ficial intelligence. The second is the processing of Big Data using deep neural networks, es-
pecially with deep machine learning. The third is autonomous robotic systems controlled
by artificial intelligence, without or with minimal human participation [15, p. 353-354].

The results of a sociological survey on the topic: “Prospects and problems of using
artificial intelligence technologies in the regions of the Russian Federation”, organized by
the Center for Strategic Research Foundation and the Association for the Promotion of Arti-
ficial Intelligence in the Public Sector from February 10 to February 24, 2022, showed
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a versatile dynamics in ensuring the development of the latest technologies in the regions.
The study involved 673 officials of state authorities and local governments, carrying out
their functional activities in various areas of socio-economic life of 46 constituent entities
of the Russian Federation. According to the study, a significant factor in achieving the goals
of technological modernization based on artificial intelligence is the position of state au-
thorities and local governments in the regions of the Russian Federation, which also act as
potential consumers of various kinds of solutions based on artificial intelligence , and also
play a decisive role in creating the necessary conditions for the positive and effective pro-
motion of artificial intelligence technologies in various areas of life in regions and sectors of
the economy.

Meanwhile, artificial intelligence technologies for the public sector of the regions largely
remain "abstract, obscure and distant" entities, having almost no applied value for solving cur-
rent problems of managing the socio-economic situation. The penetration of artificial intelli-
gence has a "sectoral” character - there is no end-to-end penetration into all areas of various
artificial intelligence technologies in practice, successful implementations affect one industry,
one kind of artificial intelligence technology, solve a narrow applied problem.

The main threats (risks) from artificial intelligence are concentrated, according to
the regions, in the “risk for a person”, which is integrally defined through the threats of
“personal information security”, threats of causing direct damage to an individual from the
operation of an information system based on artificial intelligence, as well as risks in the
field of employment, and the financial situation associated with it. The second group is
“economic risks”, which boil down to the fact that the cost of introducing artificial intelli-
gence will not give the expected economic effect in the short and even medium term, both
in the “economy” of queuing and in the “economy” of the state organization itself. Moreo-
ver, there is a strong opinion that the introduction of artificial intelligence will entail hid-
den (additional) costs, which can significantly exceed the initial investment and lead to
a multiple “price” of the implementation and use (operation) project [19, p. 3, 5, 6].

The leading role in ensuring the promotion of projects for the adaptation and devel-
opment of artificial intelligence in the Russian Federation is assigned to the institute of
public-private partnership. At the same time, the strategic documents we have identified in
the field of the development of artificial intelligence do not contain a direct indication of
the active use of public-private partnerships, but there are indirect signs of its operation.
Thus, the passport of the national program "Digital Economy of the Russian Federation"
designates one of the priority tasks - supporting Russian high-tech leading companies de-
veloping products, services and platform solutions based on end-to-end digital technologies for
the digital transformation of priority sectors of the economy and the social sphere, mainly on
the basis of domestic developments. As can be seen from the content of the strategic task we
have cited, the legislator does not focus on supporting which companies will receive state sup-
port. This opens up a wide field of activity, in our opinion, of all kinds of companies, regardless
of the form of ownership. It remains unclear, as well as the lack of concretization of the term
“support” used by the legislator, most likely the legislator intends to use in this direction
a comprehensive solution to problems on the part of the state and business.

Let us turn to some previously developed doctrinal definitions of public-private
partnership in comparison with its legal definition [11; 12].

According to A. V. Belitskaya, public-private partnership in the social sphere can be
a form of implementation of national projects, along with federal targeted programs. Pub-
lic-private partnership is understood as legally formalized for a certain period, based on
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the pooling of contributions and the distribution of risks, cooperation between public and
private partners in order to solve state and socially significant tasks, carried out through
the implementation of investment projects in relation to objects that are in the field of pub-
lic interest and control. The objects of public-private partnership are understood as various
types of newly created and (or) modernized as a result of partnership property, including
works and services that are in the field of public interest and control. Thus, a public-private
partnership is created for certain tasks - to provide a certain group of services or to ensure
the functioning of a certain infrastructure object [4, p. 8, 11, 15].

In the opinion of I. A. Gubanov, in a broad sense, public-private partnership is a sys-
tem of legal norms that forms an independent intersectoral legal institution. This institu-
tion regulates public relations related to the interaction of the state, represented by author-
ized federal bodies, and / or subjects of the Federation, represented by authorized bodies
of subjects of the Federation, and / or municipalities, represented by authorized bodies of
local self-government, with legal entities (including individual entrepreneurs) registered in
the manner prescribed by law, and individuals in order to achieve socially important and
useful goals and solve problems in the implementation of state functions. As a system that
unites various legal forms of cooperation between participants in public-private partner-
ship projects, this institution is understood in a narrow sense. This system of cooperation
includes: concession agreements, state corporations, funds created for the purpose of im-
plementing investment projects, federal targeted programs, contracts for research and de-
velopment, as well as development work, trust management agreements property man-
agement, jointly financed enterprises [11, p. 13-14; 12].

From the position of E. V. Chernomyrdina, in a broad sense, public-private partner-
ship is a form of interaction between subjects whose activities are necessary for the im-
plementation of the functions of the state. In a narrow sense, it is a form of interaction be-
tween subjects endowed with sovereign powers and individuals; 2) the type of economic
system that was formed in specific historical conditions. Public-private partnership in the
legal sense is a set of legal means created and implemented by the state in connection with
the need to achieve strategic socio-economic goals through cooperation with private enti-
ties [20, p. 10-11].

Federal Law No. 224 of July 13, 2015 “On Public-Private Partnerships in the Russian
Federation and Amendments to Certain Legislative Acts of the Russian Federation” en-
shrined in Art. 3 "Basic concepts used in this Federal Law". Public-private partnership, mu-
nicipal-private partnership - legally formalized for a certain period and based on the pool-
ing of resources, the distribution of risks, the cooperation of a public partner, on the one
hand, and a private partner, on the other hand, which is carried out on the basis of an
agreement on public-private partnerships, agreements on municipal-private partnerships
concluded in accordance with this Federal Law in order to attract private investments into
the economy, ensure the availability of goods, works, services and improve their quality by
public authorities and local governments [1].

Against the background of previously developed ideas about the concept of public-
private partnership and its legal definition, we consider it necessary to consider specialized
types of public-private partnership from a theoretical point of view. With this in mind, we
consider it appropriate to develop a definition of public-private partnership in the field of
artificial intelligence.

Public-private partnership in the field of artificial intelligence - legally formalized
for a certain period of time and based on information and technological developments in
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the field of the use of artificial intelligence and on the voluntary pooling of resources, the
distribution of risks, the cooperation of a public partner, on the one hand, and private part-
ner, on the other hand, which is carried out on the basis of a public-private partnership
agreement, an agreement on municipal-private partnership, in order to attract private in-
vestment in the information technology sphere, to provide state authorities and local gov-
ernments availability of goods, works, services and improvement of their quality, taking
into account the development of artificial intelligence technologies.

Thus, the problems of information technology development of artificial intelligence
at the state level dictate significant coordinating changes that comprehensively affect the
restructuring of all important state areas, including the current system of Russian legisla-
tion. The state is experiencing various difficulties in the development and mastering of new
technologies, as well as in overcoming possible risks from this, it is moving closer to the
institutions of civil society.
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AHHOmayus. B cmamvbe asmopamu npedcmas.ieH aHaAu3 NOHsIMusl "CaHk-
yuu" ¢ meopemuy4eckoll U npakmu4eckoll moyek 3peHus. Bvisiesnena duxomomus
daHHoz20 noHamus. Tak, ¢ 00HOl cmopoHbl, hocpedcmeoMm CaHKyuli docmuzaaromces
KOHKpemHble KaK no/umuveckKue, mak u uHsle yeau 20cydapcms, ¢ dpyzoli cmopo-
Hbl, 88e0eHHble CAHKYUU, 6e3yC/A08HO0, 8AUSOM HA (PUHAHCOBYH 6e30NACHOCMb
cmpaHbl, omcioda ecmaem 3adava Heo6xoduMocmu AUK8UJdayuu He2amugHbIX No-
caedcmauti 16biMu YI06HbIMU cpedcmeamu U Memodamu.

Kamouesslie cnoea: skoHoMuvecKue CAHKYUU, 8HEWHEIKOHOMUYecKasl de-
sAMe/nbHOCMb, BHEWHEIKOHOMUYEeCKUe OMHOWEHUS, O0M8emCcmeeHHOCmb 20Cy-
dapcme, HaYUOHA1bHAS1 6€30NACHOCMD.

B poccuiickoil Hay4YHOU HOPUMYECKOHN JIMTepaType, OCBellalleil BONPOChl CaHK-
UH B TEOPUU rocyAapcTBa U npasa [3, c. 347-348, 525; 4, c. 54, 380, 384; 7, c. 75; 10,
c. 283], cankyus ynotpeb/sieTcs: B pa3JIMUHOM 3HAYEHUU:

- paspewamsbs uau 00o6psimv, HAPUMEDP, CAHKIMOHUPOBAHUE TOCYAAPCTBOM HWJIHU
napJiaMeHTOM 3aKOHa, 00blvasi, MpaBUJI MOBEJEHHUS UM KaKOW-IM00 AeaTeIbHOCTH;

- Mepbl 0Mme8emcmeeHHOCMu 3d nNpagoHapyuieHue, HapuMep, YroJoBHO-IIPAaBOBbIe
Mephbl (CpeAcTBa) BO3JEeUCTBUS, IPUMeEHSIEMblEe B OTHOILIEHUH JIEJIMHKBEHTA, TO €CThb He-
KOTOpoH GOpMOM COLMANbHO-BJACTHOTO NPHUHYXK/JEHHUS K COOJIIOJIEHUIO COLIMa/IbHBIX
HOPM M HaKa3aHMUS 3a UX HapYLIEHUE;

- 3/1IemMeHma, 8xo0sWe20 8 J102UYecKU C8sI3aHHYI0 CMpPyKmypy npagogoll HopMbl, KO-
TOPbIN NpeAyCMaTPUBAET NOCAeACTBUS HapyllIeHUsI MPaBOBOM HOpMBI. Takas gebuHUIUS
SIBJISIETCs, ONpe/ieJIeHHO, HEKOTOPbIM HacJieilueM CTPYKTYpPbl 3aKOHA B PUMCKOM IIpaBe,
KOTOpasi MPUBO/IUJIAChH BHIIIE;

- ... Ma 4acms Npasosoli HOpMbl, B KOTOPOH YKa3bIBAeTCs HA Te HEGJIAronpHUsTHbIE
N0CJeICTBUSA, KOTOPble HACTYNMAIOT [Ji1 HAPYLUIUTEJs B Cy4yae HapylleHUs JUCIO3UIIUU
[8, c. 136]; oHa yKa3bIBaeT HA NPUHYUTENbHbIE MEPHI C LieJIbI0 06ecriedyeHus IpaB U 00s-
3aHHOCTel. CAHKIUM BO MHOTHX CJIy4YasiX COJlep>KaT KOHKPETHbIe BU/Ibl OPUAUYECKOHN OT-
BETCTBEHHOCTU» [9, c. 265].

Hemenkue ¢punocodpnl U. Kaut u I''B.®. 'eresib nosiarany, 4To «CaHKILMS BO3POXK/Aa-
eT 3aKoH» (sanction restores the law) [12, c. 162].

* I'y6apesa AHHa BukmopogHa, noueHT KadeApbl NpeJIPUHUMATEIBCKOr0 MpaBa YPaabCKOro roc-
yAApCTBEHHOTO IOpUNYECKOT0 YHUBepcUTeTa uMeHU B. ®. flkoB/ieBa, KaHAUJAT IOPUJUYECKUX HAYK, J0-
1eHT. E-mail: ashipova@mail.ru

* Ocmpoeackuil MupoH AHdpeegu, CTYLeHT YPasIbCKOI0 TOCYAapCTBEHHOTO I0PHUUYECKOr0 YHUBEPCHU-
TeTa UMeHH B. @. fkoBsieBa, oprckoHcyabT 000 «[TPOCIEKT INEPMb». E-mail: mirotandr@icloud.com
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B 3apy6exxHo#i JoKTpUHe NpaBa, HanpuMep, ['. Xapat B cBoeM Tpy/ie «IloHATHE mpaBa»
(The Concept of Law) onpefe/isieT, YTO MMEeHHO NMPUHYAUTEeIbHas cCaHKIus (physical sanction)
[14, c. 86, 218] sABJIeTCSA TEM CaMbIM €IMHCTBEHHbBIM JIeUCTBUTENbHBIM KpUTEPHEM, OT/EJIs-
IOLMM IPaBO OT HENpPaBOBbIX (MOpaibHbIX) NpaBua [7, c. 131]. I. XapT ynoTpebsisieT Takue
TepMUHBbI Kak official monopoly of sanctions u centralized official sanctions, KoTopble no/pasy-
MeBaloT 10/, CO60i MOHOIOJIMIO JONYCTHMOIO NNpYMeHeHUs GU3NYeCKON CUJIb]L, TO eCTh BO3-
MO>KHbIe cpeJicTBa Hacu/ivs (available means of violence) [15, c. 599]. [Ipu aTowm, . XapT oT™me-
YaJi, YTO B MeX/lyHapO/IHOM IIpaBe OTCyTCTBYeT 3aKOHOZaTe JIbHbIN opraH (legislature) u nen-
Tpa/M30BaHHO OpraHu3oBaHHasg 3¢dekTHBHas cucTeMa caHKUMK (centrally organized
effective system of sanctions) [14, c. 4], Takke OH IoJs1aras, 4YTO MeXJyHapOJHOe MPaBo CJey-
eT paccMaTpuBaThb Kak chenuduueckyro ¢popmy MpaBa, B KOTOPOW «HET HHU aHAJOTUYHOMN
HEOOXOMMOCTH B CaHKLMAX (XOTH U >KeJIaTeJIbHO, YTOObl OHU MOAJEepP:KUBAIMCh MeXAyHa-
POAHBIM NPAaBOM), HA aHAJIOTUYHOM MepCIeKTUBbI UX 6e30nmacHoro u 3GPeKTUBHOr0 NpruMe-
HeHusI» [13, c. 539], a B OTCYTCTBUM OT/IaXKEHHbBIX CAaHKIUHK (organized sanctions) mMexayHa-
poAHOEe MpaBO He HaK/IaJblBaeT HUKAKUX 003aTe/IbCTB, He SBJISETCA 0053aTeJIbHbIM
(binding), B cBs13U c 4eM, He yaocTauBaeTcs (not worth) TutyJa (the title) «npaBa» [14, c. 220].

Takoe mocnenHee yTBepxjaeHue [. XapTa He fIBJsIeTCS 6ECCHOPHBIM, MOCKOJbKY
rocyZlapCTBa, Kak CyO'beKThl MEX/AYHApOJAHOI0 MPaBa, 3aKJjvas Mexay co60i Mex/aAyHa-
poJiHble corJialleHus (JOTOBOPHI), TaK e KaK U B IPaXJaHCKOM IpaBe, ABJISASCh PaBHO-
NpaBHbIMM Y4YaCTHUKAMHU [AYCIO3UTHBHBIX NPABOOTHOLIEHWH, He HaXOJALIUMHUCHA B Ka-
KOM-JIN00 MOJYMHEHUH JIpYyT y Apyra (B OPUJUYECKOM CMbICJIE, UCX0/S U3 NPUHLUIIOB Cy-
BepeHUTETa U TEPPUTOPHUAIbHOM 11eJIOCTHOCTH ), BIIpaBe yCTaHABJIMBATh B3aMHbIe IpaBa
Y 00513aHHOCTH, KOTOPBIE J0/KHbI UCIIOJHATHCH UCX0Js U3 NPUHIMIIOB COTPYAHUYECTBA],
Jl06pOCOBECTHOCTHU U OCHOBOIIOJIATalOLero NpuHLMIA pacta sunt servanda, Ipu yCJA0BUH,
KOHEYHO, IPU3HAaHUSA roCyJapCTBaMU TaKUX MPUHIUAIOB.

3To0, 6e3yC/I0BHO, HE OTMeHsIeT paKTa OTCYTCTBHUS KaKOW-JIM0O0 1eHTPaJu30BaHHOHU
CUCTEeMbI CaHKIIMMA U HaATrOCy[AapCTBEHHOrO OpraHa NPUHYX/EeHHs, HO U He MOXeT yMa-
JIITh NpaBa CyBEpPEeHHBIX I'OCY/lapCTB, PYKOBOJACTBYSICb NMPUHUUIOM CaMo3alUThl (self-
defence), Ha NpUMeHeHUe aJleKBAaTHbBIX M PABHOLIEHHBIX BCTPEYHbIX MEP B OTBET Ha Hapy-
IlIeHHUEe TOCYJapCTBOM B3SIThIX Ha cebs1 06513aTe/IbCTB, UICTOUHMKOM KOTOPBIX, KaK y>Ke yKa-
3bIBaJIOCh BBIIIE, CAYXKUT COrJallleHue (0rOBOp) MeXAYy TaKMMHU IOCyJapCTBaMH, JaxKe
ec/ld TaKue Mephbl, He YKa3aHbl B HapyllaeMOM [OCyJapCTBOM cOrJallleHuU (JoroBope)
B KayeCcTBe oIpe/iesiieMbIX CTOPOHAMHU yCJI0BUM.

B cBoux cxoxux fokTpuHax [. Kesnb3eH, nouytu Takxke Kak /. OcTUH, onpejensgeT
CaHKYUI KaK «IpUHYAuTeNbHOEe npuunHeHUe 3ya» (the forcible infliction of an evil) wau
«IPUHYAUTENbHYI0 YTpaTy LeHHocTu» (the forcible deprivation of a value) [15, c. 607]. B cBo-
eM Tpyze «Jlekuuu o opucnpyeHuuy, win ¢unocodus nosutuBHoro npasa» k. OcTUH
yKasbiBaeT, 4To /Ik. JIokk u U. BeHTaM TepMUH «CaHKYUs1», UJIA UHBIMU CJIOBAMH NPUHYHC-
deHue k noduuHeHuro (enforcement of obedience), NPUMEHSAIOT KaK K YC/A08HOMYy 006py
(conditional good), Tak u k ycsi108Homy 34y (conditional evil): kak k moouipeHuto (reward),
TaK U K HakaszaHuto (punishment) [11, c. 13].

Cam »xe [I>k. OCTMH omMChIBa/I caHKYuto Kak 3J0 (evil) u Heyo6¢cTBO (inconvenience),
IpuJaraeMble K 3aKOHY B CJIyyae HeloJUYUHEHHUsI 00513aHHOW TaKUM 3aKOHOM CTOPOHOM BOJIM
onpezie/IeHHbIX JIML, UK opraHoB [11, c. 66-67]; a nog npuHydumeavHoli cankyuetl [11, c. 81]
(physical sanction) oH nojijpadyMeBaJl 310, IPUYMHEHHOE MpeTepIieBalllel CTOpoHe ee co6-
CTBEHHbIM JIECTBUEM WM Oe3JeHlCTBHUEM, XOTs CaM TEPMHUH CAHKYUSl CYATA/l HEyMeCTHbIM
MCI0JIb30BaTh B OTHOLIEHUM ONMHKChIBaeMbIX UM 30.1 (physical or natural evils), koTopsle npe-
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TeprieBaeT 06s13aHHOe JiMLo. Mesa B BbIOOpe AepUHULIMM 310 A1 CAHKLMY WM HaKa3aHUs,
BO3MOKHO, BOCXOJMUT K BbICKazaHHbIM CokpaToM BompocaM o mnociaymaHuu (obedience):
«/lomxeH nu g genatb 3T0 3410 (evil thing)?», u 0 nogurHeHuu (submission): «/lonkeH Jiu 5
MOAYMHUTBCS HAKa3aHUIO 3a HEMOC/YLIaHKe UK COBEPIIUTD ober?» [14, c. 211].

B npuHnune, paspaboranHas k. OCTUHOM «IprKa3Has Teopus npasa» [12, c. 223]
OCHOBBIBaJIaCh Ha MOHSITUHU CyBepeHa (sovereign), usaroliero nprkasbsl (command) noj-
KpeIllJIeHHble CaHKLMEN U HaKa3aHUEM, He SIBJIsJIacb HOBOM, KaK TaKOBOM, IIOCKOJIbKY OC-
HOBBIBaJIaCh Ha UJieH IPUHYX/AeHUA (coercion) Kak HeOT'beMJIEMOM YaCTH JII060r0 MpaBo-
Boro nops/ka (legal order) [16, c. 3, 4].

k. OcTuH, ccbliasich Ha BbICKa3biBaHUs LlulepoHa, cuuTtal, 4To obbiyall (custom)
CTAaHOBUTCS 3aKOHOM TOJIbBKO TOI/Ia, KOr/la OH 0OeclneuyrnBaeTCsa NOAUMuU4eckoll caHkyuetl
(political sanction) [11, c. 270], B cBI3U C 4eM, OH IoJiaraj, YTo MexdyHapoOHOe Npaso
(International Law) po/mxHO HMeHOBaTbcsa MeocdyHapodHoli Mopasawsko (International
Morality), moCKOJIbKY OHO He MUMeeT TaKHUX K€ UCTOYHUKOB U CAaHKIMU, KaKHue MPUCYLIU
npaBy [11, c. 10], a TakKe, YTO OTCYTCTBHE CAHKIMH /1 06ecrieueHUs1 COOII0AeHUsT MeX-
JlyHapoAHOro npaBsa jsuuaeT (deprives) ero xapakTepa «0JXKHbIM 06pa3oM TaK Ha3bIBa-
emoro» npasa (“properly so called”) [13, c. 539].

Takast Touka 3peHuUs1, B ONlpe/ieJIeHUH MeX/yHAapOoJHOTO MpaBa, NoABepraaach Kpu-
TukKe [16, c. 3], ABAseTCa He 6ecCIOPHOM U ONpOBepraeMod HEKOTOPbIMHU Y4YeHbIMHU [1,
C. 24], KOoTOpble, TEM HEe MeHee, MPU3HAKT TOT PaAKT, UTO 3a4ACTYIO CJI0KHO Pa3rpaHUYUTh
npasuaa mMexcoyHapodHOU Mopaau U 8excau8ocmu C OJJHOH CTOPOHBI U MexcdyHapodHoe
npaso c fpyroi [1, c. 41]. Tak uiau vHaye, KaK OTMeYaeTcs, AJ1s1 HOPM MeXAYHApOJHOro
IpaBa XapaKTepHO, KaK MPaBUJio, OTCYTCTBUE CAHKYUU (KaK 4acTH MPaBOBOM HOPMBI) [2,
c. 17, 18] B nuCbMeHHbBIX UCTOYHHUKAX, IOCKOJIbKY OHU OTPaXKEHbI B MeHAYHAPOOHbLIX 00bl-
yasix [6, c. 42], OTHOCATCA K 06J1aCTU MeXAyHapoJHoro obniyas [5, ¢. 90]. 3To cBsizaHO
C TeM, UYTO MeX/JyHapoJHOe IpaBo MpejnoJaraeT do6posoabHoe UcCho/IHeHUe, OCHOBbIBA-
sICb HAa 00bIYae cobardeHusi npasu (habit of obedience) u npunyune ezaumHocmu [1, c. 33,
34], 10CKOJIbKY He fIBJISIETCA NO/HOYEHHbIM npasonopsdkoM [1, c. 879].

B HacTosmuil MoMeHT, pa3BuBasa ujeu k. Jlokka u Y. BeHTaMa, B COBpEMEHHBIX
3ama/iHbIX MNPABOBBIX /JOKTPUHAX BBIJIEJSIOT HEraTUBHble W MO3UTHBHbIE CAHKIUU
(negative and positive sanctions) [17, c. 134], onpepensis UX Kak cpejCcTBa WU GOpPMbI Me-
XaHHU3Ma COLMAJIbHOI'0 KOHTPOJISl, KOTOpble MOTYT HOCUTb Kak popMasibHbI (0duuaib-
HbIM) XapaKTep, Tak U He GopMasibHbIN (HeodHIMaIbHBIN).

K HeraTHBHBIM CaHKLUSIM OTHOCSAT Haka3aHus (penalties), HasiaraemMble Ha TeX, KTO
HapyulaeT HOpMbI (norms), a K NO3UTUBHBIM - COZlelicTBUe (promotion), Bo3HarpaxaeHue
(bonus), moompeHue (encouragement), To eCThb TO, YTO NIpeiHA3HAYEHO B Ka4yeCTBe Harpa-
Jlbl 32 COOTBETCTBHE WJM NMoguuHeHue (reward conformity). [Ipy aTOM, JeBUAHTHOCTb
(deviance) u HapyweHue npaBuJ (rule breaking) MmoryT nopoxzaatb 0JHOBpeMeHHO Qop-
MaJibHble U HepopMaJibHble CAHKIIUU.
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In the Russian scientific legal literature covering the issues of sanctions in the theory
of state and law [3, p. 347-348, 525; 4, p. 54, 380, 384; 7, p. 75; 10, p. 283], the sanction is
used in different meanings:

- authorize or approve, for example, the authorization by the state or parliament of
a law, custom, code of conduct or any activity;

- measures of responsibility for an offense, for example, criminal law measures
(means) of influence applied to a delinquent, that is, some form of social power coercion to
comply with social norms and punishment for their violation;

- an element included in the logically connected structure of the legal norm, which
provides for the consequences of violation of the legal norm. This definition is certainly
some legacy of the structure of the law in Roman law, which was given above;

- “... that part of the legal norm, which indicates the adverse consequences that oc-
cur for the violator in the event of a violation of the disposition [8, p. 136]; it refers to coer-
cive measures to secure rights and obligations. Sanctions in many cases contain specific
types of legal responsibility” [9, p. 265].

The German philosophers 1. Kant and G.W.F. Hegel believed that “sanction restores
the law” [12, p. 162].

In the foreign doctrine of law, for example, G. Harat in his work “The Concept of
Law” defines what exactly is a coercive sanction (physical sanction) [14, p. 86, 218] is thus
the only valid criterion separating law from non-legal (moral) rules [7, p. 131]. G. Hart uses
such terms as official monopoly of sanctions and centralized official sanctions, which mean
a monopoly of the permissible use of physical force, that is, possible means of violence [15,
p. 599]. At the same time, G. Hart noted that in international law there is no legislative body
(legislature) and a centrally organized effective system of sanctions (centrally organized effec-
tive system of sanctions) [14, p. 4], he also believed that international law should be consid-
ered as a specific form of law in which “there is neither a similar need for sanctions (although it
is desirable that they be supported by international law), nor a similar prospect for their safe
and effective application” [13, c. 539], and in the absence of well-established sanctions (orga-
nized sanctions), international law does not impose any obligations, is not binding (binding),
and therefore, is not awarded the title (the title) of “right” [14, p. 220].

This last statement of G. Hart is not indisputable, since states, as subjects of interna-
tional law, concluding international agreements (treaties) among themselves, as well as in
civil law, being equal participants in dispositive legal relations, not being in any subordina-
tion to each other friend (in the legal sense, based on the principles of sovereignty and terri-
torial integrity), has the right to establish mutual rights and obligations, which must be per-
formed on the basis of the principles of cooperation, good faith and the fundamental princi-
ple of pacta sunt servanda, provided, of course, that the states recognize such principles.

This, of course, does not negate the fact that there is no centralized system of sanc-
tions and a supranational enforcement agency, but it cannot detract from the rights of sov-
ereign states, guided by the principle of self-defence, to apply adequate and equivalent
countermeasures in response to violations by the state of taken obligations, the source of
which, as already mentioned above, is an agreement (agreement) between such states,
even if such measures are not indicated in the agreement (agreement) violated by the state
as conditions determined by the parties.

In his similar doctrines, G. Kelsen, almost like ]J. Austin, defines a sanction as “the
forcible infliction of an evil” or “the forcible deprivation of a value” [15, p. 607]. In his work
Lectures on Jurisprudence, or the Philosophy of Positive Law, ]. Austin points out that
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J. Locke and I. Bentham apply the term "sanction", or in other words, enforcement of obedi-
ence, as a conditional good (conditional good) and conditional evil: both reward and pun-
ishment (punishment) [11, p. 13].

J. Austin himself described the sanction as evil (evil) and inconvenience (inconven-
ience) attached to the law in case of non-subordination of the party obliged by such law to
the will of certain persons or bodies [11, p. 66-67]; and under compulsory sanction [11,
p. 81] (physical sanction), he meant the evil caused to the suffering party by its own action
or inaction, although the term sanction itself considered it inappropriate to use in relation
to the evils (physical or natural evils) described by him, which the obligated person under-
goes. The idea of choosing the definition of evil for sanction or punishment perhaps goes
back to Socrates' questions about obedience: "Should I do this evil thing (evil thing)?", and
submission: "Should I submit to punishment for disobedience or escape? [14, p. 211].

In principle, the “mandatory theory of law” developed by ]. Austin [12, p. 223] was
based on the concept of a sovereign (sovereign), issuing orders (command) backed by
sanctions and punishment, was not new, as such, since it was based on the idea of coercion
as an integral part of any legal order (legal order) [16, p. 3, 4].

J. Austin, referring to the statements of Cicero, believed that a custom (custom) be-
comes a law only when it is provided with a political sanction (political sanction) [11,
p. 270], in connection with which he believed that international law (International Law)
should be called International Morality (International Morality), since it does not have the
same sources and sanctions that are inherent in law [11, p. 10], and also that the absence of
sanctions to enforce international law deprives (deprives) its character of a “properly so
called” right (“properly so called”) [13, p. 539].

This point of view, in the definition of international law, has been criticized [16,
p. 3], is not indisputable and refuted by some scientists [1, p. 24], who, nevertheless, recog-
nize the fact that it is often difficult to distinguish between the rules of international moral-
ity and courtesy, on the one hand, and international law, on the other [1, p. 41]. One way or
another, as noted, the norms of international law are characterized, as a rule, by the ab-
sence of a sanction (as part of a legal norm) [2, p. 17, 18] in written sources, as they are re-
flected in international customs [6, p. 42], belong to the area of international custom [5,
p. 90]. This is due to the fact that international law presupposes voluntary compliance,
based on the habit of obedience and the principle of reciprocity [1, p. 33, 34], since it is not
a full legal order [1, p. 879].

At the moment, developing the ideas of ]. Locke and I. Bentham, in modern Western
legal doctrines, negative and positive sanctions are distinguished [17, p. 134], defining
them as means or forms of the mechanism of social control, which can be both formal (offi-
cial) and non-formal (informal). Negative sanctions include punishments (penalties) im-
posed on those who violate the norms (norms), and positive sanctions include promotion,
bonus, encouragement (encouragement), that is, what is intended as a reward for compli-
ance or submission (reward conformity). At the same time, deviance and rule breaking can
generate both formal and informal sanctions.
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INTPUMEHEHHE HCKYCCTBEHHOI'O UHTEJIJIEKTA
B PEHIEHUH 3KOJIOTUYECKHUX ITPOBJIEM COBPEMEHHOCTH

AHHOomayus. B cmamve aHaauszupyemcsi mekyujee npagogoe pezyauposd-
Hue dasbHeliule2o pa3gumus U 8HedpeHUsl UHPOPMAYUOHHbIX MexHoA02ull 8 pas-
JIUYHBIX OMPACASIX IKOHOMUKU cmpaHbl. Oco6y0 aKkmyaabHOCMb 8 Imoli c8s13U 06-
pemaem KoHYenyusi Ucno/16b308aHUsl MeXHO102UU UCKYCCMBEHHO20 UHMeA1eKmd,
Komopwlll umeem 02pOMHbIU NOMeHYua/1, 8 MoM 4ucjie 8 NpupodooXpaHHoU cpepe.
IIpedaazaemcs anzopumm delicmeuil no npuMeHeHU0 MexHO/102UU UCKYCCMBEH-
HO20 UHMe/A/leKma npagooXpaHUMeNbHbIMU OpP2AHAMU C Ue/Abl) Bbli8AeHUs
U onepamugH020 peasupo8dHuUsl HA 3KO0/102UYecKue npagoHapyuleHusi nocpeo-
CMBOM NepeoHA4aNbHOU paspabomku y3KocneyuaauuposaHHo20 c1a6020 UCKYC-
CMBEHH020 UHMeA/1eKma, cnocobcmayruje2o nogbluleHu IgPekmusHocmu aHa-
J1U3a OAHHBIX KOCMUYECKO20 MOHUMOPUH2d, YMO N0380/1UM YCMpaHUmMs psid npo-
6/1eM, B03HUKAOWUX 8 desimebHOCMU KOHMPO/1bHO-HAJ30pHbIX 0P2aH08 8 AHHOU
cpepe. B 3akaroueHue opmyaupyemcs 8vl800 0 nepcnekmueHocmu CO30aHUS
YHUBEPCA/bHO20 CUNbHO20 UCKYCCMBEHHO20 UHMes/1eKma 8 UessiX CO8epuleH-
cmMeosaHusi nNpupodooXpaHHoOll desime/ibHOCIMU 0p2aHOo8 844CmU.

Katoueswle cno8a: uckyccmgeHHblll UHMeA/1€KM, 0XpaHd OKpyjcaroujeli
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Mble 10 UTOraM aHa/IM3a CTaTUCTUYECKUX U UHBIX JAHHBIX O COBepIIaeMbIX paBOHAPY-
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HIEHUSX B yKa3aHHOU cdepe, HCMOTb30BaHUE HAPYIIUMTENSIMA 3aKOHO/IaTE/IbCTBA Pa3Jiny-
HbIX METOJ0B yX0/Jila OT HPUAUYECKON OTBETCTBEHHOCTH 3a UX COBepIlIEHHEe, KOPPYMIIU-
POBAaHHOCTb OTpac/eil NPUPOAONO0JAb30BaHUS, A TAKKe MOTPEOUTENBCKOE OTHOLIEHHE Ye-
JIoBeKa K npupoze [8].

/11 U3MeHeHUsl CI0KUBLIEr0Cs MOJIOXKEHUS B JIy4lllyl0 CTOpoHY B Poccun Ha de-
JlepaJibHOM yPOBHE YTBEPXK/IEH Psi/i HOPMATHUBHbBIX IPABOBBIX aKTOB CTPATErMYECKOro Xa-
paKTepa, onpeeAliX He0OX0AUMbIA KypC pa3BUTHS 3KOJIOTMYECKON NOJUTUKHU. YKa-
3oM IlpesupenTta Poccuiickoit @enepanuu ot 02 utons 2021 r. Ne 400 «O Crparteruu
HalMOHa/IbHOM 6e3omacHocTu Poccuiickoit Pefepanini» B 4KcCJie OCHOBHBIX CIIOCOOOB /10-
CTUKEHUA Liesied obecriedeHus IKOJIOrMYeCKON 60e30MacHOCTH U PallMOHAJbHOTO NPUPO-
JIOTOJIb30BAHUSI YKa3aHbl CTUMYJUPOBAaHHWE BHeApPEHUS] MHHOBALMOHHBIX TEXHOJIOTHH,
pa3BUTHE CUCTEMBI FOCYAAPCTBEHHOI0 3KOJIOTUYECKOT0 MOHUTOPHUHIA U KOHTPOJIA 3a CO-
O/110leHMeM 3KOJIOTUYeCKHX HOPMAaTUBOB U NMPUPOJ00XPAaHHBIX TPEOOBAHUU XO349UCTBY-
IOLUMU CyO'beKTaMU; MoBblllleHHEe 3P PEKTUBHOCTH NPOTrHO3UPOBAHUS OMACHBIX NPUPO/I-
HbIX SIBJIEHUM Y NPOLLECCOB, NOCJAeCTBUN BAUSHUSA U3MEHEHU! KJIMMaTa Ha yCJI0BUS XO-
31ICTBOBAHUSA U )KU3HeeATeJIbHOCTU YesioBeKa [2].

B CtpaTteruu skoHoMH4eckoil 6e3onacHOCTU Poccuiickoit @efepanii Ha nMepuof,
1o 2030 rozaa, yrBepxkJeHHOU yka3oM [Ipe3sugenTta Poccuiickoit ®egepanuu ot 13 Masa
2017 r. Ne 208, opraHaM ny6JIMYHOM BJIACTH NpeANMCbIBAeTCS JeiCTBOBAaTh B HallpaBJie-
HUHW pa3pabOTKU U BHEJpEHUS] COBPEMEHHBIX TEXHOJIOTUM, CTUMYJIMPOBAHUS UHHOBALU-
OHHOTO Pa3BUTHS, a TAKXKE COBEPIIEHCTBOBAHUS HOPMATHMBHO-NPABOBOM 6a3bl B 3TOU
cdepe [3]. B kauecTBe 0HOI U3 OCHOBHBIX MPHUPOO00XPAHHBIX 33/1a4 pacCMaTpUBAEMbIM
HOPMaTHUBHBIM aKTOM OIpeJieJIeHO COBepPIIEHCTBOBAaHME MEXaHU3MOB ObOecrnedyeHUst KO-
JIOTU4eCKOW 6e30MacCHOCTH U COXPaHEHUS 6JIaronpUsATHON OKPYKalolleil cpe/ibl.

K 4ucny odunumanbHbIX TpaBOBBIX JOKYMEHTOB, 3aKPEIISIOINX OCHOBHbIE HalpaB-
JIeHUs TEXHOJIOTUYECKOT0 pa3BUTHUS U [UPPOBOM TpaHCPopMaL UK, OTHOCUTCA Takxke CTpa-
Terusi pa3BUTUs UHGOpMaLMOHHOr0 o61ecTBa B Poccuiickoit ®epepanuu Ha 2017-2030 ro-
[bl, yTBepkaeHHas Yka3oM [Ipesugenta Poccuiickoit ®@epepanuu ot 09.05.2017 Ne 203 [4].
CorJyiacHO HOpMaM JIJaHHOTO ZIOKyMEHTa, OJJHUM U3 OXKUJAAeMbIX UTOTOB Ipoliecca 1udppoBU-
3al[UU SBJISIETCS MOBbIIlIEHHE ONEPATUBHOCTH M 3PPEKTUBHOCTU pearupoBaHUs YIOJHOMO-
YeHHbIX F'OCY/JapCTBEHHbIX OPraHOB Ha HapyIlleHHs 3aKOHO/aTe/IbCTBa (B TOM 4ucJie, B chepe
OXpaHbl IPUPO/bI), 2 TAKXKE YCTPAaHEHUE PUYHH U YCIOBUN, UM CIIOCOOCTBYIOLIHUX.

BrilenepeuuncieHHOE TOBOPUT O BAXKHOCTU pacCMaTPHUBAEMbIX B HAcTOs el pabo-
Te BOINPOCOB, HEOOXOJUMOCTH Pa3BUTUSA LUPPOBBIX TEXHOJOTUU M OoJiee aKTUBHOIO
BHEJIpeHHUS UX B JIeSITeJIbHOCTb KOHTPOJIbHO-HA/J[30PHBIX OPTaHOB C 1eJIbI0 MOBbIIIEHUS
30 deKTUBHOCTH pearupoBaHUsl HA 3KOJIOTUYeCKHe NPaBOHAPYLIEHUs U TPeL0oTBpalleHUs
Bpe/la KOMIIOHEHTAM NPHUPOAHOU Cpesibl.

O6BbEKTOM HACTOSIIEr0 UCCeOBAHUS SABJISETCSA OJHA U3 TAKUX TEXHOJIOTUW — UC-
KYCCTBEHHbIN HHTeJJIEKT. B HacToslee BpeMsl B HayKe BeAYTCS MHOTOYUC/IEHHbIE CIIOPbI
OTHOCHUTEJIbHO ee MPaBOBOM Mpupo/bl. CyliecTBYeT MOJIeMHUKA OTHOCUTEJNbHO TOTO, YTO
NOHMMATh MOJ, UCKYCCTBEHHBbIM UHTEJIJIEKTOM C TOYKHM 3pEHUs NpaBa: 00'bEKT NPaBOOT-
HOILIEHUS], CAMOCTOSITe/JIbHbIA CYyO'beKT NpaBa, NPUMeHEeHHe IO aHaJOTMH KOHLEMIUU
IOPUIMYECKOr0 JIUIA, TOMOJIOTHS UHTErpaJbHbIX MUKPOCXEM UJIM 3TO KaTEropus ocoboro
poaa [9, 10, 12]. OT Bbi6Opa MCXOAHON MO3ULMU HU3 NEPEYHUCAEHHOTO CIIEKTPA BO33pEHHUM
3aBUCAT OTBETHI Ha JaJibHENIIINEe AUCKYCCUOHHbIE BOMPOCHL. B 4acTHOCTH, B paMKaX TEMBbI
IOpU/IMYECKOM OTBETCTBEHHOCTH 3a COBEPLIEHHbIE UCKYCCTBEHHBIM UHTEJIJIEKTOM MPaBO-
HapylleHUs OTCYTCTBYeT eUHCTBO MHEHUN OTHOCUTEJIBLHO JIUIa, OTBETCTBEHHOIO 3a CO-
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BepllleHWe HapylleHUs 3aKOHOZATeJbCTBa: CO3/JaTesb JaHHOW TEXHOJIOTHUH, JIMOO JIUILLO,
KOTOpOe ee 00y4unJI0, U1K CaMa TEXHOJIOTUS KaK «3JIEKTPOHHOE JIULo» [6].

B o6uux nosnoxenusax Ykasa [Ipesaupenta Poccun «O pa3BUTHM HCKYCCTBEHHOTO
nHTeJsieKkTa B Pocculickoit ®egepanuu» ot 10 okTsa6psa 2019 roaa Ne 490 (panee - Ykas
[Ipeaugenta PO N2 490) ycTaHOBJIEH OCHOBHOM NMOHSTHUMHBIA amnmapaT, NpUMeHseMbIU
B cpepe UCIOIb30BaHUSA TEXHOJIOIMU MCKYCCTBEHHOrO UHTeJLIeKTa [1]. B yacTHOCTH, oz
MCKYCCTBEHHBIM MHTEJIJIEKTOM B IOKyMeHTe IpeJJlaraeTcs IOHUMaTh «KOMILJIEKC TEXHO-
JIOTUYECKUX pelleHUH, MO3BOJISIIIMIA UMUTUPOBAaTh KOTHUTUBHbIE QYHKIUU YesJoBeKa
(BkuItOYasl caMoobOy4YeHMe U NIOMCK pellleHrui 6e3 3apaHee 3a/laHHOTO aJITOPUTMa) U NOJy-
YaThb NP BBINOJHEHUM KOHKPETHBIX 33/lad pe3yJibTaThl, CONOCTaBUMble, KAK MUHUMYM,
C pe3y/ibTaTaMU UHTEJIJIEKTYaJIbHOM JIeTEJNbHOCTH YyesoBeKa» [1]. [Ipu 3ToOM yka3biBaeT-
Cfl, YTO KOMIIJIEKC TEXHOJIOTUYECKUX pelleHWH BKJIYaeT B ce6sd MHPOpPMALlMOHHO-KOM-
MYHUKALlMOHHYI0 HHQPACTPyKTypy, IpOrpaMMHOe obecnieyeHue (B TOM 4YHUCJie, B KOTOPOM
MCII0JIb3YIOTCSA METO/Ibl MAalLMHHOTO 00y4YeHUs1), IPOLLecChl U CEPBUCHI 10 06pabOTKe AaH-
HbIX U IOMCKY pelleHUH.

L1 Ucno/Ib30BaHUSA B paMKaxX HaCTOSALLEro UCCIe0BaHUS BaXXHbIMU IpeJiCTaBJIs-
I0TCSl TPU CYLIEeCTBEHHbIX MPU3HAKa TEXHOJIOTUU UCKYCCTBEHHOI'0 UHTEJIJIEKTa: 3TO CIO-
COOHOCTb K CaMOOpTaHH3allMMi, CaMOOOYyYeHUI0 (CaMOpPa3BUTHIO) U CIIOCOOHOCTb K TBOP-
yecTBY. UHBIMU CJIOBaMH, MOXXHO BECTHU peyb O HEKOEM aHaJIore 4eJIOBEYeCKOTro MO3ra,
NpeACTaBJIEHHOTO B BUJle TeXHUYECKOro ycTpoucrsa. [Ipy aToM oTMeTuM, 4TO B YKase
[IpesupenTta Poccuu N2 490 copepkaTcsl Takyde MOHSTHS, KaK «CJa0ObIi MCKYyCCTBEHHbBIN
MHTEJJIEKT», KOTOPBIX Npe/iCTaBiseT COO0M TEXHOJOTMUYECKHUE pellleHHs], pa3paboTaHHble
C UCIO0JIb30BaHWEM METO/0B MAlIMHHOTO 00y4YeHUs U CIOCOOHbIE pellaTh JIMLIb Y3KOcIe-
LUaJM3UPOBaHHbIE 33/]la4, @ TAKXKE «CUJIbHbIM HCKYCCTBEHHBIM WHTEJIJIEKT», KOTOPBIU
MOXeT, NOJ00HO YeJIOBEKY, pelllaTh pa3JiMyHble 33/lauyM, MbICJIUThb, B3aUMOAENCTBOBATD
Y a/lalTUPOBATbCSA K U3MEHALUMCS yCI0BUAM [1].

B HacTosi1lee BpeMs UCNO/Ib30BaHUE TEXHOJOIMU UCKYCCTBEHHOTO UHTEJIJIEKTa BCe
60Jb1lIe HaOMpaeT 060POTHI B Pa3JIUUYHBIX chepax KHU3HeAeaTeJbHOCTH YeJI0BeKa — OT CO-
3/laHus1 KOMPOpTa B ZJOMe JI0 PellleHUs] CJ0XKHbIX BbIYUCIUTENbHBIX U MPOTHOCTUYECKUX
3aJlady 061eMHUpoBOro Maciitaba. Hampumep, 3To KOHLENLUSA «YMHOTO JjoMa», KOTOpas
NpHU3BaHa U30aBUTh YeJO0BEKA OT ObITOBBIX NPO6JIEM U 060eCeYUTh YIOT B KBapTUpe. ITO
aBTONUJIOTUPYeMble YCTPOMCTBA (IPHUMEPOM ABJSETCS aBTOMOOMJb kKoMmmaHuUM Tesla,
a Takxke npejcraBjeHHble B 2021 roay JaHHOW KOMNaHUEW NpOTOTUNBI po60TOB). K mo-
JIOOHBIM M300peTEeHHSIM TaKXe OTHOCATCHI TO0JIOCOBble IOMOILHUKHU-COOeceJHUKU
(HauboJiee U3BECTHBIM K3 MOCJAEJHUX ABJISETCA 4aT-00T C UCKYCCTBEHHBIM HWHTEJJIEK-
ToM ChatGPT) 1 npouue cepBuUCH], KOTOPbIe CIIOCOOHBI peliaTh pa3/IMYHbIE N0 CJIOXHO-
CTH, 06'beMy M HalpaBJIEHUSIM 3a/lauM, 3a4acTyl0 HENOCUJIbHbIe YeJ0BeKy. TakuM obpa-
30M, BbIOOp chepbl U TEXHUUYECKOTO YCTPOUCTBA, I'Zle BO3MO>KHO BHEJJpPUTh UCKYCCTBEH-
HbIM UHTEJIJIEKT, B OCHOBHOM 3aBUCAT OT paHTa3uU pa3paboTyMKa U Liesied, KOTOpble OH
»KeJslaeT JOCTUYb.

Hcnosib30BaHHEe TEXHOJOTUH UCKYCCTBEHHOT'O UHTEJIJIEKTA HE CTaJI0 UCKII0YEeHUEM
U B cpepe oxpaHbl OKpy:xatoleil cpesibl. Ha BceMupHoM skoHOMHUYecKkOM popyMe, poBe-
feHHoM B 2018 r. (r. [laBoc, llIBelinapus) B fok/aaze «Hcnosb30BaHUE WCKYCCTBEHHOTO
UHTeJJIEKTa AJs 3eMJyu» 3KcnepTbl KoMnaHuu PricewaterhouseCoopers u HUHcTUTyTa
oKpy»katoleil cpegbl uMeHu Bygca (CIIA) nepeuuncauau 6osee 80 chep noTeHLHATBHOIO
NpUMeHeHUs1 UCKycCcTBeHHOro uHtesnekta (UMW) [22], cpeayn KOTOPBIX NPUMEHUTENBHO
K 3KOJIOTUYECKOU cdepe ciefyeT BblIEJUTb, B YaCTHOCTU: CO3/JaHUE CUCTEMbI aBTOMATH-
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3MpPOBaHHBIX JHEPTeTUYECKUX CeTell U ceTeld BOJOCHAOXKeHHWS Ha OCHOBe BO30OHOBJIsAe-
MbIX UCTOYHUKOB dHEPIMH; MOJleJIMpOBaHUe KJUMaTa (B TOM 4YMCJie, IOTOJHBbIX U3MeHe-
HUH); IPOTHO3UpPOBaHUE NPUPO/HBIX KATaKJIU3MOB U BO3MOXXHO€E pearupoBaHUe Ha HUX.

UccnepoBatensamu yHuBepcuTeTra Batepsioo (Besnbrus) cosgaHo nporpaMmMHoOe
obecrieyeHMe Ha OCHOBe TEXHOJIOTMU UCKYCCTBEHHOI'O WHTEJJIEKTa, CIOCOOHOe WJeHTH-
bunupoBaTh U ONpeJesATb KOHLEHTPALUI0 Pas3/IMYHbIX TUIOB LIMAaHOOAKTEPUUM HJIU
CHHe-3eJIEHBIX BOJOPOCJIeH, KOTOpPble HECYT YIrPO3y OCTaHOBKH BOJOCHA0OXXeHUsl IPU BHe-
3allHOM pa3MHOXXeHHHU. P MHBIX BO3MOXKHOCTEH MCIO0JIb30BaHUS MCKYCCTBEHHOI'O WH-
TeJIJIEKTa U UHBbIX UHQOPMALMOHHBIX TEXHOJIOTUN B chepe sKoJIOruM (Hanpumep, B 06.1a-
CTU OIpeJieJieHUs1 COCTOSIHUA BOJ0EMOB, a TaKKe 3K30reHHOM JUHAaMHUKU 6eperoBou mo-
JIOCbl) MPOJEMOHCTPUpPOBaH B pabotax JI. B.TonoBoTokKa, T. [l. 3un4yenko, B.Il. CTynuHa,
B. K. llluTukoBa u Apyrux aBTopos [18; 21].

Ucnosp3oBaHWe TEXHOJIOTUM UCKYCCTBEHHOTO UHTEJIJIEKTA MOCTEeNeHHO MPOHUKA-
eT B IpUpOJl00XpaHHyo chepy. CiieiyeT OTMETUTD, UTO IPAaBOOXPaHUTEbHbIE OPTaHbl HAa
JlaHHBI MOMEHT aKTHUBHO MCIOJIb3YIOT psJ MHGOPMAIMOHHBIX TEXHOJIOTUHM (TaKUX KakK
CM3B, CITAPK u uHBIX), CyLeCTBEHHO COKPALAOIUX TEXHUYECKYO CTOPOHY paboThl [17].
BHe peHre UCKYCCTBEHHOTO UHTEJIJIEKTA TaKXKe OyZeT 3TOMY ClIOCOGCTBOBATh U ONTUMMU-
3MpyeT MMeIIuecs Cpe/iCTBa U peCypChl.

Oco6bIf aKIleHT Ha HEOOXOAMMOCTU UCIOJIb30BaHUS JAHHOW TEXHOJIOTUW OpraHa-
MU BJacTu chenan [IpesnpenT Poccun Biaagumup [lyTuH Ha MexayHapoJHON KOHpepeH-
nuu «IlyTemectBre B MUP MCKYCCTBEHHOTO UHTeJJIeKTa» 24 Hosa6psa 2022 roaa, cpopmy-
JIUPOBAB psiJ, NOPYYEHUH, B YMCJe KOTOPbIX MPOo3By4Yasa opraHusauus [IpaButesbcTBOM
Poccuiickoinn @enepanuu «nepexojia rocyJapCTBEHHBIX OPraHOB Ha CUCTEMY UCKYCCTBEH-
HOT'0 UHTeJIJIEKTA C IPUMeHeHUeM IaTpopMeHHoro noaxoza». [Ilpesugent Poccun noga-
YepKHYJI, YTO «3HaYeHHEe IPOPbIBOB B 3TOM 006J1aCTH KOJIOCCAJIbHOE, TaK KaK OT HUX 3aBU-
cuT MecTo Poccuu B Mupe u ee cyBepeHuTeT» [13].

B 5TOl CBfAA3M A/ Liesle HayKW U NMPaKTUKU MBICJUTCS BaKHbIM O0OOCHOBaHUe
Heo6X0UMOCTH aKTUBU3ALUU [IeATEJIbHOCTH 110 CO3/IaHUI0 U BHEJIJPEHHUIO B MacCOBOE MC-
[0JIb30BaHUEe OpraHaMM MPOKypaTypbl U TrOCYAapCTBEHHbIMHU KOHTPOJIbHBIMU (HAJ30p-
HbIMHM) OpraHaMM TEeXHOJIOTMW UCKYCCTBEHHOI'O UHTeJIJIEKTa B cdepe OXpaHbl OKpYKato-
el cpejbl, BKJIOYasl aHA/IMW3 JaHHbIX KOCMUYE€CKOr0 MOHUTOPHUHra JJis 6osiee adpdek-
TUBHOT'O BbISIBJIEHUS Pa3JIMUHbIX HAPYLIEHUH 3K0JIOTMYeCKOI0 3aKOHOAATeIbCTBA (pyoboK
Jieca, He3aKOHHOU J06bIYM BOJHBIX OMOpPeCypCoB, 3arpsi3HEHUN, HECAHKLIUOHUPOBAHHOT O
CKJIaIMPOBaHUs OTXO/J0B, JIECHBIX N0XAPOB U Jp.) U NMOCJAeAYyIOLero NpuBJiedYeHUs Hapy-
HIMTeJied K OTBETCTBEHHOCTH.

B nmocnenHee fecsaTunieTre Bce 60Jiblliee pacIpOCTPaHEHME MTOJyYaeT TaKOM CI0Co0
noJiyyeHus: UHQopMaLMK O HapylLIEHUSAX 3KOJIOTMYECKOTro 3aKOHO/JATebCTBa, NOJIYYHUB-
IIMA perJiaMeHTalyi0 B OpraHU3allMOHHO-METOAUYEeCKUX JJOKYMEeHTax OPraHOB BJACTH,
KaK U3yYyeHHe CHUMKOB C KOCMUY€eCKUX CIyTHUKOB, HA OCHOBE KOTOPOT0 He TOJIbKO BbISIB-
JIIIOTCSA, HO U PUKCUPYIOTCA PaKThl HAPYLIEHUN 3aKOHO/,ATebCTBA, a TaKXXe MPOBOJSATCS
COOTBETCTBYIOIIME KOHTPOJIbHO-HA/[30pPHbIE MEPONPUATHS.

3a4acTylo MaTepUasibHble U YeJ0BeUYeCKUe Pecypchbl y KOHTPOJIbHBIX (HaA30pHBIX)
OpPraHOB OrpaHHYEeHbl, B CBSI3U C YeM pa3BUTHE NOJy4YaeT MPUPOJOOXpAHHAs JAesTesb-
HOCTb Npe/iCTaBUTeEJIEN 00LeCTBEHHOCTH (TaK Ha3blBaeMbIX 9KOAKTUBHUCTOB). Hanpumep,
B HacTosiliee BpeMs B /JlasbHeBocToyHOM PesiepasbHOM OKpyre JeHCTBYeT 06LieCTBEH-
HOoe o0ObenrHeHHE «lleHTp CyTHUKOBOTO MOHHUTOPHUHIA U TPaXKJaHCKOTO KOHTPOJISI»,
YyjieHaMH KOTOPOTO eXXeJJHEBHO aHAJIU3UPYIOTCS CHUMKH CO CIyTHUKOB C U300paKeHUEeM
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IpPOLEeCCOB U NOCAe[CTBUHN 3010TOJ00bIYM — 3arPsASHEHUS PeK, UX IOMYTHEHUS, O YeM CO-
ob1iaeTc B OpraHbl rOCyJapCTBEHHOI'O0 3KOJIOTMYECKOro Haz3opa AJis MOCJAeAyIOILero
NPUHATHUSA Mep pearupoBaHHUs. /JaHHOM OOLEeCTBEHHOM OpraHu3aluedl OTCJIeXUBaeTCs
cocTosiHUEe peK B AMypckoM, Antae-CassHCKOM palioHaX, a Takke Ha KamuaTtke [20].

B HayyHOUM JiMTepaType NpU OCBELIeHUM NepCHeKTUBHBbIX HalpaBJeHUHA OOpbObI
C HapyllIeHUsIMU 3aKOHOJIaTeJIbCTBA B JIECHOM cdepe TakKe OTMeyaeTcsl, YTO TeXHUYeCKUe
cpeAcTBa QUKCALMK, BK/IKOYAas CHUMKHU CO CIYTHHUKA, O3BOJISIIOT OLEHUTh peaslbHy0 KapTH-
Hy HapylLleHHsl 3aKOHOJATe/IbCTBa C TOYKHU 3peHMs BHJA U 00beMa NPUYMHEHHOr0 Bpeja
(my101aAb TEPPUTOPUM HE3AKOHHOU pyOKH JIM60 BO3ropaHusl, BU/bI IOPO/, JIECHBIX KYJIbTYP
Ha JaHHBIX TEPPUTOPHUSX), ONpeJeJIUTh UHble 00CTOATE/NbCTBA, UMEILIMe 3HaYeHUe JJIs
YTOJIOBHOTO JieJla 0 TOM WJIM MHOM NPeCcTyIJIEHUU B paccMaTpuBaeMoy obsactu [7]. Bmecre
C TeM, JJaHHBbIA MpoLecC SABJASAeTCS BeCbMa TPYAOEMKHUM M TpeOyeT OOJIBILIOrO KOJMYecTBa
BHMMaHHS CO CTOPOHBbI pabOTHUKOB NMpPAaBOOXPAaHUTEJbHBIX CTPYKTYp, IPU 3TOM Ha Cero-
JHAIIHUH JIeHb B JAHHOU cdepe Mo-MpexKHeMY CUJIbHO BIUSIHUE YeJI0BeYeCKoro gpakTopa.

Ucnosb30BaHHe TEXHOJIOTUN UCKYCCTBEHHOTO MHTEJ/LJIEKTAa NOCPeACTBOM OTpake-
HUS B 3JIEKTPOHHBIX )KYpHaJlaX y4yeTa CBeJleHU O BO3HHUKILIeH npobJjieMe NpU3BAHO CIO-
co6CTBOBATh B 60pb0OE C XaJaTHOCTbIO U KOPPYNLMOHHBIMHU NPOSIBJIEHUSIMU B JIeMCTBUAX
COTPYAHUKOB NPaBOOXPAaHUTEJbHBIX OPTaHOB, K JOJKHOCTHBIM 00S3aHHOCTSM KOTOPBIX
OTHeceHbl PYHKIMHU M0 BbISIBJEHHUIO 3KOJIOTMYECKUX TPAaBOHAPYLIEHUM C TOMOIbI0 CHUM-
KOB, CZleJIaHHBIX U3 KOCMOCA, MOCKOJIbKY, B CUJIY psjJia IPUYMH OObEKTUBHOIO U CyObeK-
TUBHOI'0 XapaKTepa, peajn3alys JaHHbIX TOJJHOMOYUH YyeJ0BeKOM He Bcerja s peKTuB-
Ha. B yacTHOCTH, NpOKypopaMu B POCCUMCKUX pPervuoHax BbIABJSAITCA CAy4dau 3JI0YIO-
TpebJieHU pabOTHHKAMHK OPraHOB yIpaBJieHHUs JiecaMU B cyobekTax Poccuiickoin Pepe-
pauuu npu paboTe ¢ KapToykKaMHu JelinpupoBaHus [14].

B 3Tol cBA3U mpeAcTaBAsAETCA 0YEBUJHBIM OTMedyaeMoe YYEHBIMU «I0JIOKUTEJIb-
HO€e BJIMSIHME MPUMeHeHHS HHPOPMaLlMOHHBIX TEXHOJOTUH (BKJIOYasa UUPpoBbie) HA 3d-
$EeKTUBHOCTD J1€ATEJIbHOCTH 10 CHUXKEHUIO YPOBHS JIATEHTHOCTH HapylleHUH 3KOJIOTHU-
YeCKOT0 3aKOHO/|aTeJIbCTBa» [7, . 3], MOCKOJIbKY UCKYCCTBEHHBIM UHTEJIJIEKT, B OTJIMUUE
OT YesI0BeKa, HEBO3MOXKHO 3amyraTh, OJKYIUTb, BBECTU B 3a0JIyK/eHHe WU 0OMaHyThb
JIn60 BIOCJEACTBUU CKPBITh BbISIBJIEHHOE HapylleHUe 3aKOHa, B CBSI3U C HaJU4YUeM 00'b-
eKTHBHbBIX JJAHHbIX U 3apaHee OoNpe/ie/leHHbIX KOHKPETHbIMHU aJITOPUTMaMU TEXHOJIOTUH.

[IpuMeHeHHe pacCMaTPUBAaeMbIX U UHbIX TEXHUUECKUX JJOCTUKEHUH, KaK yYKa3blBa-
JIOCb B IPUBEJIEHHOM BblllIe IPUMepe, Oy/leT B HEMAJIOW CTEMEeHU CIOCOOCTBOBATh BbISIB-
JIEHUIO NpPeCcTyIJIeHUH KOPPYNLHUOHHON HampaBJIEHHOCTU B paccMaTpUBaeMOW 00J1acTH,
HalnpuMep, B C/lyyae HENPUHATUS pab0OTHUKAMM YIIOJHOMOYEHHbIX OPraHOB BJIACTH Mep
K NpeAynpex/eHUI0, IPeCeYeHUI0 BbISIBJIEHHbIX HApYUIEHWN 3K0JIOTUYECKOT0 3aKOHO/1a-
TeJIbCTBA U IPUBJIEYEHHUIO K OTBETCTBEHHOCTH JIUL, KX COBEPIIUBILHUX.

[To ganHbIM odunHMaibHOM cTaTUCTUKU MB/] Poccuy, 3a 2018-2021 roabl pa3mep
NpecTynJieHUH KOPPYyNLUOHHON HANpaBJIE€HHOCTHY MO OTHOIIEHUIO K 06IEMY COCTOSIHUIO
IpPeCcTYMHOCTH cocTaBu okosio 1,5-2% [15]. B 2021 roay Ko/iM4ecTBO KOPPYHLUOHHBIX
npecTynjieHu yBeanuuaock A0 35051, a npupoct coctaBua 13,8%. B aTol cBsI3u B HEKO-
TOPbIX UCCIEJ0BAHUAX BIOJIHE 0OOCHOBAaHHO OTMeYaeTCsl HEOOXOAMMOCTb MCIO0JIb30Ba-
HUSl UCKYCCTBEHHOTO MHTEJIJIEKTA KaK OJHOro U3 3¢ PeKTUBHBIX CPEJICTB 60PBHOLI C KOP-
pynuueit [11], Bk/atodass 0iMH M3 HauboJiee OMACHBIX €€ BUJIOB — KOPPYIMIUIO B CUCTEME
OpraHOB HUCIOJHUTEJNbHOM BJIACTH [5, C. 6].

Jlis pellileHUs1 YKa3aHHbIX NpOO6JIEM MpesaraeTcsl OCylleCTBUTb KOMILJIEKC Mepo-
NPUSATUH, YIIOPSIOUEHHBIX B ONIpe/ieJIeHHOM ajJroputMe. [lepBoe — 3T0 co3jaHMEe KOMIIbIO-
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TEPHOU NMPOTrpaMMBbI (B MOCJIEYIOIIEM, B TOM YHUCJIE, U JIJisT MOOUJIBHBIX YCTPOMCTB) M0 aKKY-
MyJIMPOBaHHUI0 MHPOpMaLMK 006 3KOHAPYUIEHUSIX C PETry/sipHbIM OOHOBJIEHHEM CHHMKOB CO
CIIyTHUKOB Ha TPe6YOIel 0c060r0o BHUMAaHUSI TEPPUTOPUH, HAITPUMep, B pacCMaTPHUBAaeMOM
clydyae - Ha bailkasbCKOM NpUPOJHOW TeppUTOpUM. KOoHLeNuuo AaHHOTO MPUIOXKEHUS
MO>KHO 3aMMCTBOBATh y y>Ke CO3JJaHHbIX U HaXOSAIIUXCS B OTKPBITOM JIOCTYIIE MOMYJIsIPHBIX
KapTorpapuieckux cepBucoB Bestmaps.ru, Satmaps.ru, Satellite-maps.ru, Maps-online.ru,
Google Earth sin60 chopmMupoBaTh HOBblE NOAXOAbI K CO3/JaHUI0 HEOOXOJUMOIO JJIS BbI-
NOJIHEHHS TIOCTaBJIEHHbIX 33/]a4 MporpaMMHoOro obecnedeHus (gasee — [10).

HMcnosib30oBaHWe JaHHBIX MPHUJIOKEHUU [IJIsT BHEJIPEHUSI TEXHOJIOTUM HCKYCCTBEH-
HOI'0 MHTEeJIJIEKTA Ha CEerofjHAUIHUMN JleHb He NpeJCTaBJsieTcsl BO3MOXHbIM MO JBYM OC-
HOBHBIM NpPUYHMHAM. Bo-mepBbIX, 3TO HeperyJsspHoe OGHOBJIEHHE JJAHHBIX CO CINYTHHKQ,
a, CJIe/loBaTeJIbHO, OTCYTCTBUE aKTyaJlbHOW MHPOpPMALIMK O COCTOSIHUM OKpY»Karollel cpe-
Jibl, YTO He sIBJISIETCS ONTHUMAaJIbHbIM B paMKaX JesTeJbHOCTH OPraHOB MPOKYpPaTyphl
Y OpraHOB r'OCy/JapCTBEHHOT0 Ha/Z;30pa (KOHTPOJIsSA) HaZi30pa. Bo-BTOPBIX, JaHHbIE CHUMKH He
006J1aJ1al0T BBICOKUM paspellleHUeM, B CBSI3U C YeM, He BCerjia CMOryT MO3BOJIUTb YKa3aH-
HbIM OpraHaM BJIACTH BbISIBJIATh HEOUEBHU/HbIE PABOHAPYILIEHUS U 3KOJIOTHYECKHe MPOo-
6sieMbl. CHUMKH BBICOKOTO paspelleHHsI He Pa3MellalTCcs B OTKPBITOM JOCTYIIe 1O O4e-
BU/JIHBIM PUUMHAM - B L[eJIsIX 06ecriedeHus TEPPOPUCTUUECKON 6€30MaCHOCTH 06'bEKTOB,
B TO BpeMs KaK K pabOTHHUKaM NMPaBOOXPAHUTEJbHBIX OPraHOB MOCTYNAT CHUMKH C BbI-
COKHMM Ka4yeCTBOM B 1ieJisiX 3G PEeKTHUBHOrO OCyIleCTBJIEeHUS NPABO3aLUTHON JlesITeJbHO-
ctu. COOTBETCTBEHHO, ¥ KOHTPOJIbHBIX (HAJI30PHBIX) OPraHOB HaJIMYeCTBYeT peasibHas
BO3MOXHOCTb B CO3/laHUH nogo6Horo [10.

BTophbIM, aKTya/IbHbIM [1J151 UCCJIe[J0BAHUS HAaNlpaBJIeHHUEM JesTeJbHOCTU SIBJISETCS
BHeJIpeHHe TEXHOJIOTUHM UCKYCCTBEHHOTrO HHTeJIJIeKTa B co3aaHHoe [10. Ha janHOM aTane
YMEeCTHbIM BUJHUTCSI MCIOJIb30BaHHE Y3KOCHELHaJIU3UPOBAHHOTO (C/1ab0ro) UCKYCCTBEH-
HOr'o UHTeJlsIeKTa. Kak oTMevasioch paHee, OCHOBHBIMHM MPU3HAKAMHU UCKYCCTBEHHOTO U H-
TeJIJIEKTA SIBJISIIOTCS CIIOCOOHOCTh K CaMOOpPraHU3alMy, CaMO0OyYeHUI0 (CaMOpPa3BUTHIO),
a TaKXe CIIOCOOHOCTb K TBOpuecTBYy. [Ipex/Je 4yeM NMPUMEHUTHb AAHHYH TEXHOJIOTHIO,
Heo6X0IMMO 33JlaTh 6a30Bble MapaMeTphbl aHa/M3a U OOYYUTh AaBTOMATH3UPOBAHHOMY
BBISIBJIEHUIO C/IyYyaeB 3arpsi3HeHUs1 BOJI, HE3aKOHHBIX PYyOOK JIECOB, J0OBIYM BOJAHBIX OUO-
pPecypcoB, JIECHbIX MOKapOB U UHBIX IKOJOTHYECKUX MPO6JIEM MOCPECTBOM COMOCTaBJIe-
HUS TEKYIIUX U NPEeAbIAYIIUX CHUMKOB, YTO MOXET SIBJSTbCS UCTOYHUKOM MHPOpPMAIUU
JUIsl YIIOJIHOMOYEHHBIX B chepe OxpaHbl OKpYXKallled cpeJibl OpraHOB BJacTH. JlaHHOe
HanpaBJ/ieHHe MPUPOJO00XPAHHOH [JIesITeIbHOCTU NpPeACTaBJsAeTC HauboJiee TEXHUYECKHU
CJIOXKHBIM 3TAroM, OJJTHOBPEMEHHO 06J1aal0IUM 60JIbIIUM MOTEHI[AAIOM.

CyliecTByeT HECKOJIbKO CIIOCO6G0B 06y4YeHUsI HCKYCCTBEHHOTO UHTEJIJIEKTa JJisl pe-
HIeHUs 33/1a4, HE0OXOUMbIX CO3/IaTeJII0 TeXHOJIOTHHU. [lepBbIf U3 HUX peau3yeTcs MyTeM
CaMOCTOSITE/IbHON YCTAaHOBKH MMapaMeTpPOB U MPUMEHEHUS] TeXHOJIOTUH BIJIOTh A0 MpPHU-
OJIMIKEHUS K XKeJJaeMOoMYy pe3yJbTaTy. YeM 60Jibllle JaHHBIX U ClIeliUaJM3UPOBAHHbIX MPHU-
3HAKOB NP 3TOM OyJEeT MCIOJIb30BAaHO, TEM TOYHEe W KaueCTBEeHHee OyJeT pe3yJibTar,
U TeM «CUJIbHEe» 6yieT TEXHOJIOTHUSI HCKYCCTBEHHOTO UHTEJIJIEKTA.

BTopbIM cnoco6oM sABJsIeTCS MallMHHOe 00ydyeHUe (IO CBOEH CyTH MalIMHHOE
00y4YeHHUe MpeACcTaBJsAeT COO0U MOIX0 K 0OHAPYKEHHUIO 3aKOHOMEPHOCTEMN C UCIO0JIb3 0-
BaHUEM aJITOPUTMOB, KOTOpPbIE yJIY4YIIAOTCA aBTOMAaTHYE€CKH, HA OCHOBE OMbITA U aHa-
JIN3a JJaHHbBIX) C UCII0JIb30BAaHUEM Y3Ke CO3/IaHHBIX TPOrpaMM, 6OJILIIUHCTBO U3 KOTOPBIX
MMEKTCS B HAJIMYUHM B OTKPBITOM AocTyre. K yuciy nolo6HbIX IpUMepOoB NPpUMeEHEeHH s
HCKYCCTBEHHOTO MHTeJIJIEKTA B chepe OXpaHbl OKPYKarolell cpebl OTHOCATCS MPOBO-
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JIMMble Ha NPOTSKEHUU JJIUTEJbHOTO BpeMEHH aHAJIMTUYeCKMe MOHUTOPUHIH, HallpaB-
JIEHHble Ha BbISBJIEHHE CJy4aeB yTE€YKU CTOYHBIX BOJ, B pe3y/bTaTe KOTOPbIX YYEHbIM
yAanocb BbIABUTb 0K0JI0 1000 ciy4aeB HeCaHKLMOHUPOBAHHOIO NMONAJAaHUSA CTOYHBIX
BOJi B IPUPO/JHbIE BOJOEMBI.

Oco6eHHOCTb AAHHOTO NMpPOEKTa 3aKJ/oyajlacb B TOM, YTO Ha MNPOTIKEHUMU [JIU-
TeJIbHOTO BPEMEHMU UCC/IE/IOBATENSIMU Ha IPUMepax paboThl C KOHKPETHBIMU MPUPOAHbI-
MU OObEKTaMM OCYLIeCTBJISAJIOCh OOy4eHHMe MCKYCCTBEHHOTO HWHTeJJIeKTa, pe3y/bTaTOM
KOTOPOTO CTaJIo NpeZieJIbHO TOYHOe 0OHapyKeHUe TeXHOJIOTMel MOMEeHTOB IlepeJikBa 3a-
IpsA3HEHHBIX IOTOKOB M3 OYUCTHBIX COOPYKEHUN U NONaLaHNUSA HEYUCTOT B eCTECTBEHHbIE
BojoeMbl. /li1 0O0y4eHUs MCKYCCTBEHHOrO MHTEJIJIEKTa B YKa3aHHOM CJly4ae HUCIHO0JIb30-
BaJIC aJITOPUTM paclo3HaBaHUs 00pa30B, epBOHAYaJbHO pa3pabOTaHHBIA [/ MeJu-
LIUHCKOM reHeTUKU. Kak ciefyeT U3 Ha3BaHHUSA, pacio3HaBaHUe 0O0pa30B — 3TO CHOCOO HC-
N0JIb30BAaHUS BBIYUCIEHUU [/l OOHApYXeHUsl PeryJisipHbIX WJHU MOBTOPAKILIUAXCA 3Jie-
MEHTOB B aHAJIU3UPYEMbIX JaHHBIX.

Pe3ysibTaThl BblllleyKa3aHHOrO UCCAe0BaHUsA, poBoguMoro B LleHTpe akoJsioruu
Y TUJPOJIOTUH Ha NpoTskeHUU 11 jieT skosioraMu BeslMkoOGpUTaHUU, B paMKax KOTOPO-
ro OCyIeCTBJISAJIOCh paclno3HaBaHWE U BbIsiBJIeHUe CBOeobOpa3HbIX GOPM BOAHBIX NOTO-
KOB, IPOXOASAIIMX Yepe3 OYHMCTHBIE COOPYKEHHUS, 10 aHAJIOTUHU C UMEIOLUMCS Y crelua-
JIUCTOB OINBITOM OOHapy:KeHUSI TOHKHUX pa3juyuil B popme AeTCKUX JIUL AJs JUATHO-
CTUKH TeHeTHU4YeCKUX 3aboJieBaHUM, onyOJiMKoBaHbl B anpeJsie 2021 r. B xKypHaJsie Clear
Water [16].

[IpyMeHsis yKa3aHHY0 U MHbIE IPOTPAaMMbl, UCI0JIb3Yy$l UHbIE CIOCOOBI (HAalpUMeED,
yCTaHOBJIEHHWE HeOOXOAMMBbIX NPU3HAKOB HapylleHUWW NPUPOJO00XPAaHHOI0 3aKOHOJa-
TeJIbCTBA MyTeM CHEKTPaJbHOI'0 aHa/Iu3a HaJOXKEeHUs M300paKeHUU, MoCpesCTBOM MHC-
[0JIb30BaHUs MPOrpaMMbl KOMIIBIOTEPHOTO MHTEPHET-TEeCTa (KaM4M), pa3JIMyHbIX KapTo-
rpapryecKux CEpBUCOB, C UCMOJIb30BaHMEM HM300paKeHUM pa3sHOro BPEMEHM U [ip.) BO3-
MOXXHO IOJIyYeHHe y3KOCNelUaJu3UpPOBaHHOro (C/1aboro) UCKyCCTBEHHOT'O MHTEJJIEKTa,
CIIOCOOHOr0 peuiaTh CTOsIIIMe Nepes KOHTPOJIbHBIMU (HaZ30pHBIMM) OpraHaMH 3aZjauy 1o
olnepaTHBHOMY pearupoBaHMIO Ha 9KOJIOTHUYECKUE NTPaBOHApYILIeHUs U 00JIerYuTh aHaIU-
THUYECKYI0 paboTy Nnpe/icTaBUTE/IeN YKa3aHHbIX CTPYKTYP ¢ Big Data.

TpeTbuM 3TanoM, Ha NpaBax 3aK/AOYEHUS K HACTOSAILEMY UCC/IeJOBAHUIO, IBJISIETCS
OLleHKa BO3MOXXHOCTHU PaCpPOCTPaHEHUs NpeAJIOKeHHbIX NMPOrpaMM M TEXHOJIOTUH MC-
KYCCTBEHHOI'0 UHTeJIJIEKTa N0 Bcel TeppuTopum Poccuiickont ®efepauuu c nocienyto-
IIMM UX 00'beIUHEHUEM B €JMHYI0 CUCTEMY, C BKJIIOUEHUEM NapaMeTpOB, MOJIE3HbIX [Jf
BbINIOJIHEHUS] PaOOTHUKAMHU T'OCY/JapCTBEHHBIX MPUPO/I00OXPAHHBIX U NMPABOOXPAHUTE b-
HbIX OPTaHOB 3a/jay 110 YKpeIlJIEeHUI0 3aKOHHOCTHU B cdhepe 3K0J10TMU. Pe3ysibTaToM BhllIe-
pPacCMOTPEHHOW CTpPATErHMYeCcKU BaXKHOM MHOT'OCYO'beKTHOM JleATEJIbHOCTH MOXET CTaThb
CO3/laHMe YHUBEPCAJbHOTO (CUABbHOI0) UCKYCCTBEHHOTO UHTEJ/IJIEKTA B LieJIIX COBEpLIEH-
CTBOBaHU [eATeJIbHOCTU OPraHOB BJIACTU B cdepe OXpaHbl OKpYKalolled cpejibl, Mpo-
JloJDKas BHeJpEeHHe U peasn3alMI0 NOJX0J0B TEOPETHUKO-NPaBOBOW MapaJurMbl Cylle-
CTBOBaHUs KHbepHeTUYeCKOH (MHPOpPMAIMOHHOW) IIUBUIK3aLuU [19].
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In modern conditions of the spread of digitalization processes, accompanied by an
increase in the volume of accumulated information in all spheres of society, there is an
acute problem of finding the best ways to analyze such information arrays (Big Data). The
scientific literature emphasizes the particular relevance of this problem in the environmen-
tal activities of the control and supervisory authorities and prosecution authorities, given
the deteriorating state of the environment and the existing dangerous trends, fixed by the
results of the analysis of statistical and other data on committed offenses. decisions in this
area, the use by violators of the law of various methods of avoiding legal responsibility for
their commission, the corruption of nature management industries, as well as the consum-
er attitude of man to nature [8].
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To change the current situation for the better in Russia at the federal level, a number
of regulatory legal acts of a strategic nature have been approved, which determine the nec-
essary course for the development of environmental policy. Decree of the President of the
Russian Federation of July 02, 2021 No. 400 “On the National Security Strategy of the
Russian Federation”, among the main ways to achieve the goals of ensuring environmen-
tal safety and rational nature management, stimulates the introduction of innovative
technologies, develops a system of state environmental monitoring and control over
compliance with environmental standards and environmental requirements by business
entities; increasing the efficiency of predicting hazardous natural phenomena and pro-
cesses, the consequences of the impact of climate change on the conditions of manage-
ment and human life [2].

In the Economic Security Strategy of the Russian Federation for the period up to
2030, approved by Decree of the President of the Russian Federation of May 13, 2017
No. 208, public authorities are instructed to act in the direction of developing and imple-
menting modern technologies, stimulating innovative development, as well as improving
regulatory framework in this area [3]. As one of the main environmental tasks, the norma-
tive act under consideration defines the improvement of mechanisms for ensuring envi-
ronmental safety and maintaining a favorable environment.

Among the official legal documents fixing the main directions of technological de-
velopment and digital transformation is also the Strategy for the Development of the In-
formation Society in the Russian Federation for 2017-2030, approved by Decree of the
President of the Russian Federation dated May 09, 2017 No. 203 [4]. According to the
norms of this document, one of the expected results of the digitalization process is to in-
crease the efficiency and effectiveness of the response of authorized state bodies to viola-
tions of the law (including in the field of nature protection), as well as the elimination of the
causes and conditions that contribute to them.

The above indicates the importance of the issues considered in this paper, the need
to develop digital technologies and more actively implement them in the activities of con-
trol and supervision authorities in order to increase the efficiency of response to environ-
mental offenses and prevent harm to the components of the natural environment.

The object of this study is one of these technologies - artificial intelligence. Current-
ly, there are numerous disputes in science regarding its legal nature. There is a controversy
regarding what is meant by artificial intelligence from the point of view of law: an object of
legal relationship, an independent subject of law, the use of the concept of a legal entity by
analogy, the topology of integrated circuits, or is this a category of a special kind [9, 10, 12].
From the choice of the starting position from the listed spectrum of views, the answers to
further discussion questions depend. In particular, within the framework of the topic of le-
gal liability for offenses committed by artificial intelligence, there is no consensus on the
person responsible for committing a violation of the law: the creator of this technology, or
the person who trained it, or the technology itself as an "electronic person” [6].

The general provisions of the Decree of the President of Russia “On the development
of artificial intelligence in the Russian Federation” dated October 10, 2019 No. 490 (herein-
after referred to as the Decree of the President of the Russian Federation No. 490) estab-
lishes the main conceptual apparatus used in the field of using artificial intelligence tech-
nology [1]. In particular, the document proposes to understand artificial intelligence as
“a set of technological solutions that allows simulating human cognitive functions (includ-
ing self-learning and searching for solutions without a predetermined algorithm) and ob-
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taining results when performing specific tasks that are at least comparable with the results
human intellectual activity” [1]. At the same time, it is indicated that the complex of techno-
logical solutions includes information and communication infrastructure, software (includ-
ing those that use machine learning methods), processes and services for data processing
and finding solutions.

For use in the framework of this study, three essential features of artificial intelligence
technology are important: the ability to self-organize, self-learn (self-development) and the
ability to be creative. In other words, we can talk about some analogue of the human brain,
presented in the form of a technical device. At the same time, we note that Decree of the Presi-
dent of Russia No. 490 contains such concepts as “weak artificial intelligence”, which is techno-
logical solutions developed using machine learning methods and capable of solving only highly
specialized tasks, as well as “strong artificial intelligence”, which can, like a person, solve vari-
ous problems, think, interact and adapt to changing conditions [1].

Currently, the use of artificial intelligence technology is increasingly gaining mo-
mentum in various areas of human life - from creating comfort in the home to solving
complex computational and predictive problems on a global scale. For example, this is the
concept of a "smart home", which is designed to save a person from everyday problems and
provide comfort in an apartment. These are autopilot devices (an example is a Tesla car, as
well as robot prototypes presented in 2021 by this company). Such inventions also include
voice assistants-interlocutors (the most famous of the latter is a chat bot with artificial in-
telligence ChatGPT) and other services that are able to solve tasks of various complexity,
volume and directions, often beyond the power of a person. Thus, the choice of the sphere
and technical device where it is possible to introduce artificial intelligence mainly depends
on the developer's imagination and the goals that he wants to achieve.

The use of artificial intelligence technology is no exception in the field of environmen-
tal protection. At the World Economic Forum held in 2018 (Davos, Switzerland) in the report
“Using Artificial Intelligence for the Earth”, experts from PricewaterhouseCoopers and the
Woods Institute for the Environment (USA) listed more than 80 areas of potential application
of artificial intelligence (Al) [ 22], among which, in relation to the environmental sphere, one
should single out, in particular: the creation of a system of automated energy networks and
water supply networks based on renewable energy sources; climate modeling (including
weather changes); forecasting natural disasters and possible response to them.

Researchers at the University of Waterloo (Belgium) have created software based
on artificial intelligence technology that can identify and determine the concentration of
various types of cyanobacteria or blue-green algae that threaten to stop water supply dur-
ing sudden reproduction. A number of other possibilities for using artificial intelligence and
other information technologies in the field of ecology (for example, in the field of determin-
ing the state of reservoirs, as well as the exogenous dynamics of the coastal strip) are
demonstrated in the works of L. V. Golovotyuk, T. D. Zinchenko, V. P. Stupin, V. K. Shitikov
and other authors [18; 21].

The use of artificial intelligence technology is gradually penetrating into the envi-
ronmental sphere. It should be noted that law enforcement agencies are currently actively
using a number of information technologies (such as SMEV, SPARK and others), which sig-
nificantly reduce the technical side of the work [17]. The introduction of artificial intelli-
gence will also contribute to this and optimize the available funds and resources.

Special emphasis on the need to use this technology by the authorities was made by
the President of Russia Vladimir Putin at the international conference "Journey to the
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World of Artificial Intelligence" on November 24, 2022, having formulated a number of in-
structions, including the organization by the Government of the Russian Federation of the
"transition of state organs on the artificial intelligence system using the platform ap-
proach”. The President of Russia emphasized that "the significance of breakthroughs in this
area is colossal, since Russia's place in the world and its sovereignty depend on them" [13].

In this regard, for the purposes of science and practice, it is considered important to
substantiate the need to intensify activities to create and introduce into mass use the pros-
ecution authorities and state control (supervisory) bodies of artificial intelligence technol-
ogies in the field of environmental protection, including the analysis of space monitoring
data for more effective detection of various violations of environmental legislation (logging,
illegal extraction of aquatic biological resources, pollution, unauthorized storage of waste,
forest fires, etc.) and subsequent prosecution of violators.

In the last decade, such a method of obtaining information about violations of envi-
ronmental legislation, which has received regulation in the organizational and methodolog-
ical documents of the authorities, as the study of images from space satellites, has become
increasingly widespread, on the basis of which facts of violations of the law are not only
identified, but also recorded, as well as appropriate control and supervision measures.

Often, the material and human resources of the control (supervisory) bodies are
limited, in connection with which the environmental activities of members of the public
(the so-called eco-activists) are developing. For example, currently in the Far Eastern Fed-
eral District there is a public association "Center for Satellite Monitoring and Civil Control",
whose members daily analyze images from satellites depicting the processes and conse-
quences of gold mining - pollution of rivers, their turbidity, which is reported to the state
environmental authorities. surveillance for subsequent response. This public organization
monitors the state of rivers in the Amur, Altai-Sayan regions, as well as in Kamchatka [20].

In the scientific literature, when highlighting promising areas of combating viola-
tions of legislation in the forestry sector, it is also noted that technical means of fixing, in-
cluding satellite images, make it possible to assess the real picture of violations of the law
in terms of the type and amount of damage caused (the area of the territory of illegal log-
ging or fires, species of forest plantations in these territories), to determine other circum-
stances that are relevant for a criminal case on a particular crime in the area under consid-
eration [7]. At the same time, this process is very time-consuming and requires a lot of at-
tention from law enforcement officials, while today the human factor is still strongly influ-
enced in this area.

The use of artificial intelligence technologies through the reflection in electronic logs
of information about the problem that has arisen is designed to contribute to the fight
against negligence and corruption in the actions of law enforcement officers, whose official
duties include the functions of identifying environmental offenses using images taken from
outer space, because, due to a number of reasons of an objective and subjective nature, the
implementation of these powers by a person is not always effective. In particular, prosecu-
tors in the Russian regions reveal cases of abuse by employees of forest management bod-
ies in the constituent entities of the Russian Federation when working with decryption
cards [14].

In this regard, the “positive impact of the use of information technologies (including
digital ones) on the effectiveness of activities to reduce the level of latency of violations of
environmental legislation” noted by scientists seems obvious [7, p. 3], since artificial intel-
ligence, unlike a person, cannot be intimidated, bribed, misled or deceived, or subsequently
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concealed a violation of the law, due to the availability of objective data and technologies
predetermined by specific algorithms.

The application of the considered and other technical achievements, as indicated in
the above example, will to a large extent contribute to the identification of corruption-
related crimes in the area under consideration, for example, if employees of authorized au-
thorities fail to take measures to prevent, suppress identified violations of environmental
legislation. and bringing to justice the persons who committed them.

According to the official statistics of the Ministry of Internal Affairs of Russia, for
2018-2021, the amount of corruption-related crimes in relation to the general state of
crime was about 1.5-2% [15]. In 2021, the number of corruption crimes increased to
35,051, and the increase was 13.8%. In this regard, some studies quite reasonably point out
the need to use artificial intelligence as one of the effective means of combating corruption
[11], including one of its most dangerous types - corruption in the system of executive au-
thorities [5, p. 6].

To solve these problems, it is proposed to carry out a set of measures ordered in
a certain algorithm. The first is the creation of a computer program (subsequently, also for
mobile devices) for accumulating information about environmental violations with regular
updating of satellite images in a territory requiring special attention, for example, in the
case under consideration, in the Baikal natural territory. The concept of this application can
be borrowed from the already created and publicly available popular mapping services
Bestmaps.ru, Satmaps.ru, Satellite-maps.ru, Maps-online.ru, Google Earth, or create new
approaches to creating the necessary software tasks (hereinafter referred to as software).

The use of these applications for the implementation of artificial intelligence tech-
nology today is not possible for two main reasons. Firstly, this is an irregular update of sat-
ellite data, and, consequently, the lack of up-to-date information on the state of the envi-
ronment, which is not optimal in the framework of the activities of the prosecutor's office
and state supervision (control) supervision. Secondly, these images do not have high reso-
lution, and therefore they will not always be able to allow the indicated authorities to iden-
tify non-obvious offenses and environmental problems. High-resolution images are not
made public for obvious reasons - in order to ensure terrorist security of objects, while
high-quality images are received by law enforcement officers in order to effectively carry
out human rights activities. Accordingly, the control (supervisory) authorities have a real
opportunity to create such software.

The second area of activity that is relevant for research is the introduction of artifi-
cial intelligence technology into the created software. At this stage, it seems appropriate to
use a highly specialized (weak) artificial intelligence. As noted earlier, the main features of
artificial intelligence are the ability for self-organization, self-learning (self-development),
as well as the ability to be creative. Before applying this technology, it is necessary to set
the basic parameters of the analysis and teach automated detection of cases of water pollu-
tion, illegal logging, and extraction of aquatic bio-resources, forest fires and other environ-
mental problems by comparing current and previous images, which can be a source of in-
formation for authorities authorized in the field of environmental protection. This area of
environmental activity seems to be the most technically difficult stage, which at the same
time has great potential.

There are several ways to train artificial intelligence to solve the problems needed
by the creator of the technology. The first of them is implemented by self-setting the pa-
rameters and applying the technology up to approaching the desired result. The more data
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and specialized features are used in this case, the more accurate and better the result will
be, and the “stronger” the artificial intelligence technology will be.

The second way is machine learning (at its core, machine learning is an approach to
discovering patterns using algorithms that improve automatically based on experience and
data analysis) using already created programs, most of which are available in the public
domain. Such examples of the use of artificial intelligence in the field of environmental pro-
tection include long-term analytical monitoring aimed at identifying cases of wastewater
leakage, as a result of which scientists were able to identify about 1,000 cases of unauthor-
ized ingress of wastewater into natural water bodies.

The peculiarity of this project was that for a long time, researchers used examples of
working with specific natural objects to train artificial intelligence, which resulted in the
extremely accurate detection by technology of the moments of overflow of contaminated
streams from treatment facilities and the ingress of sewage into natural reservoirs. To train
artificial intelligence in this case, a pattern recognition algorithm originally developed for
medical genetics was used. As the name suggests, pattern recognition is a way of using cal-
culations to detect regular or repeating elements in the data being analyzed.

The results of the above study, conducted at the Center for Ecology and Hydrology
for 11 years by UK environmentalists, in which the recognition and identification of the pe-
culiar forms of water flows passing through the treatment plant, by analogy with the expe-
rience of experts in detecting subtle differences in the shape of children's faces for diagno-
sis genetic diseases, published in April 2021 in Clear Water [16].

Applying the specified and other programs, using other methods (for example, es-
tablishing the necessary signs of violations of environmental legislation by spectral analy-
sis of image overlay, by using a computer Internet test program (captcha), various mapping
services, using images of different times etc.), it is possible to obtain a highly specialized
(weak) artificial intelligence capable of solving the tasks facing the control (supervisory)
authorities of promptly responding to environmental offenses and facilitating the analytical
work of representatives of these structures with Big Data.

The third stage, as a conclusion to this study, is to assess the possibility of distrib-
uting the proposed artificial intelligence programs and technologies throughout the Rus-
sian Federation with their subsequent integration into a single system, with the inclusion
of parameters that are useful for employees of state environmental and law enforcement
agencies to perform tasks to strengthen the rule of law in the field of ecology. The result
of the above strategically important multi-subject activity can be the creation of a univer-
sal (strong) artificial intelligence in order to improve the activities of authorities in the
field of environmental protection, continuing the introduction and implementation of ap-
proaches to the theoretical and legal paradigm of the existence of a cybernetic (infor-
mation) civilization [19].
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POJIb U MECTO ITAPJIAMEHTA B ITIPOLIECCE COBEPILIEHCTBOBAHUA
KOHCTUTYLIUU POCCUMCKOM ®EJEPALIUU: BAJIAHC ITOJTHOMOYU
MPE3U/JEHTA U ITIAPJIAMEHTA

AHHOmayus. B cmambe npogodumcsi aHaU3 KOHCMUMyyuoHHO-Npaso-
8ol mModeau peaauzayuu hoaHomouul IIpesudenma u [lapaamenma Poccutickoii
®edepayuu, a makice g3aumodelicmeaue ¢ 8bICUUMU 0P2AHAMU 20CYOAPCMBEHHOU
s/acmu 8 cucmeme pasdesieHus eaacmell, 8 c8s13U NPOU30WEIWUMU USMEHEHUSIMU
KOHCMUMYyYUOHHO-NPago8020 pezyAupo8daHusi 8 daHHOII cepe.

Kmoueswle caoea: IIpesudenm Pocculickoli Pedepayuu, [Tapaamenm Poc-
cutickoti Pedepayuu, nonpasku k Koncmumyyuu Pocculickoti Pedepayuu.

[IpunsaTtue B 1993 roay Koncrutyuuu Poccuiickoit @eepanuy 06yca0BUJIO HIKMPO-
Ky Hay4YHYI JAUCKYCCUIO yYE€HbIX-KOHCTUTYIJMOHAJMUCTOB, 3aMeTHas 4acTb KOTOPBIX MO-
c/J1eIoBaTeJIbHO U apTyMEHTHPOBAHO BbICTyMaJia 3a pepopMUPOBAHUE OT/€JbHbIX HHCTH-
TYTOB rOCYyapCTBEHHOW BJIACTH, YIIOMHWHAEMBbIX B ee TeKcTe. Llesbli psjy aBTOpOM OTMe-
YaJii, HalpuMep, YTO BOIMPOC BJIACTH, aKTYaJbHbIA CTO JIET Ha3aJ, KOrja OOJIbLIEBHUKU
CTPOMJIM HOBYIO rocygapcTBeHHOCTb [10, c. 51; 17, c. 89], He npocTO coXpaHUJ, HO U MPH-
YMHOXWJI CBOE 3HaYeHHEe B KOHTEKCTe HeOOXOJUMOCTU BbIPAaOOTKM HOBOW MOJesH Tocy-
JapcTBeHHOro ynpasyeHus B Poccun B XXI Beke. BaxxHyto poJib B HazpeBawLel KOHCTUTY-
LJUOHHOW pedopMe cbirpasa Beimegmas B 2018 rogy cratbs npexacefatens KoHcTutynu-
oHHoro Cyza Poccuiickoinn ®egepauunu B./l. 30pbKkuHa, B KOTOPOW OH, B YaCTHOCTH, OTMETHI,
YTO Y OCHOBHOI'O 3aKOHA €CTb HEJOCTATKH «B HX YUCJIE — OTCYTCTBUE JIOPKHOTO OasiaHca
B CHCTEME C/lep>KeK U MPOTUBOBECOB, KPEH B 10J1b3Y UCIIOJHUTENbHOW BETBU BJIACTH, HEJIO-
CTaTO4YHasl YeTKOCTb B pacnpejiesieHud nojsHoMouni Mexay Ilpe3ugentom u [lpaBuTesb-
CTBOM ... Ho mo/106HbIe HeJOCTaTKX BIOJIHE UCIIPAaBUMbI IyTEM TOUYEUYHbIX U3MEHEHU» [7].

[Ipouiecc KOMNJIEKCHONM KOHCTUTYLIMOHHOU pedopMbl OBbLI 3amylieH B XOJe OrJa-
menus B 2020 roay locnanus PenepanbHoMy Cobpanuto [IpesuenTom Poccuiickoit De-
Aepanuu B.B. [lytuneim [20]. [IpeacTaBiisieTcs, YTO yKa3aHHbBIM NPOLECC, 3aKOHYUBIIMKCS
0011IEPOCCUICKHUM T'0JIOCOBAaHUEM IO MomnpaBkaM [21] mMoxeT CBU/IETEJbCTBOBAThH O 3a-
KPBITUM BOMPOCA HOPUJUYECKON «UYUCTOTBI» AEUCTBYIOIEH POCCUHCKON KOHCTUTYIUU.
Byayuu coxpaHeHHOM B CBOMX 0a30BbIX MapaMeTpax (Kak MU3BECTHO, IJ1aBhbl 1, 2 U 9 usmMe-
HEHUSIM He MOoJIBePI/IKCh), KOHCTUTYIUS IONOJHUIACh PSIIOM HOBBIX MOJIOXKEHUU, MeHsI -
IOLUX B TOM YHMCJIe KOHCTPYKIMIO BJIACTH, OJHUM U3 BaXKHEUIIUX 3BeHbeB KOTOPOU SBJIS-
eTcs ycuyieHHoe nojiHoMouusiMu @esnepanbHoe Cobpanue Poccuiickoit Penepanuu [1; 2].

[TonpaBku 2020 rosa He MPOCTO U3MEHUJHU KOHOUTYpPALMIO BJACTH U YKPENUJIU
OCHOBBI COLMAJIbHOCTU POCCUMCKOTO rocyZapcTBa, Ho, no MHeHuwo T.f. XabpueBoH, B cBO-
eM IOpUJIMYeCKOM 3HAYeHUH BepPHYJU TeKcTa KOHCTUTYI MU K HallMOHAJbHOW CaMOOBIT-
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HocTH [16, c. 405]. Ho, paccyxast o MecTe U 3HaYeHUU POCCUMCKOTO NMap/iaMeHTa B KOH-
CTPYKLUH BJIACTH, NpeACTaBJsSAETCA Leeco00pa3sHbIM O4YepPTUTh €ro poJib B CUCTeEMe
CAepKeK U IPOTUBOBECOB Y pa3/ieJieHUs BJIACTEH.

OTMeTHM, YTO, IO MHEHUIO HEKOTOPbIX aBTOPOB, B COBPEMEHHBIX YCJIOBUAX HAOJII0-
JlaeTcsl BblpaXKeHHas TeHJeHLUs pa3MblBaHUA KJIACCUYECKOW TpHaJbl, obecrnedyuBaeTCs
BKJIIOYEHHE B KOHLIEMIMIO HOBbIX BeTBeH BJjacTH [14, c. 72]. C Apyroi cCTOPOHBI, COTJIACHO
O.E. KyraduHny Teopus paszesieHus1 BJacTeld He NpecjeayeT LieJd UCYeplbIBaLUM 06pa-
30M pas/ieJIMTh BCe MPOSABJIEHUS IOCYyJapCTBEHHOM BJIACTH HA COCTABJIAIOLIKE, a JIUIIb II0Ka-
3bIBaeT JleJleHHe Ha TPYU BeTBU HauboJsiee BaXKHBIX, CTEP>KHEBBIX U Cy/IbOOHOCHBIX NPOsIBJIe-
HUH BJIACTH B rocyaapctie [13, c. 17]. TeM He MeHee, KOHCTUTYLIMOHHbIe nonpaBku 2020 ro-
Jla C y4eTOM HX INOJAXOJOB K pacnpe/ie/IeHUI0 BJIACTHBIX IMOJHOMOYMM 3aCTaBJAKT IIO-
HOBOMY M HECKOJIbKO HMHaye B3IJIAHYTb Ha JOMUHUPYIOILYI MO3ULHI0 OTHOCUTEJBHO 3a-
kpemsienuss Konctutyuueit Poccuiickont @egepaunuy cMmeliaHHOM GopMbl ipaB/ieHus [1].

OTHoO1IEeHU TJIaBbl FOCY/JapCTBa M NapJlaMeHTa BBITJAAAT cO6aJlaHCUPOBAaHO B CTpa-
Hax, [/ie peaJli30BaHa Mo/JieJib Ipe3uIeHTCKOM pecnyoauku. Tak, [Ipe3ugenT, 6yay4u ria-
BOW HCIOJIHUTENbHOU BJIACTH, HEU30€KHO BOBJIEKAETCS B CUCTEMY CJleP>KEK U IPOTHUBOBE-
COB, BIHY/IEH MUPUTbLCS C OTPAaHUYEHUSIMHU CBOUX MTOJTHOMOYHMHU Map/iaMeHTOM, U HAa000pOT.
B Takux pecny6/MKax AeHCTBYIOT TPU K/IOYEBBIX PaBUJ/a: Pe3UJeHT He paclyCcKaeT nap-
JIAMEHT, IPaBUTE/JIbCTBO OTBETCTBEHHO TOJIbKO MepeJ Npe3nieHToM U GopMUpyeTcs nap-
JameHTOM [15]. [Tono6Has Moaesb nocjeoBaTebHO peasin3oBaHa B CIIA [3].

B cBoto o4epesib, B pOCCUHUCKON MOJie/IM CMELIaHHOW pecly6JMKA CAaMUM TEKCTOM
KoHcTUTy1 MM onipesiesieHbl YHUKAJbHbIE YCI0BUS «COTPYAHUYECTBA» JIBYX KIOUEBBIX OP-
raHOB roCy/JapCTBEHHOM BJIacTU. UX cienfidUUHOCTD 3aK/I04aeTCA B TOM, YTO (B OT/IMYUE
ot ®panuuu) 3a [lpe3anseHTOM 3aKpemsieHO NpaBO 3aKOHOAATEJbHONM MHULUATUBLI, IO
CYyTH, OTCyTCTBYeT NapJaMeHTCKUN KOHTPOJIb B OTHOIIEHUH IJIaBbl rocyfapcTBa. B To xe
BpeMs [lpe3npeHT BbICTyNnaeT B KauyeCcTBe rapaHTa, 00ecneyHrBalollero COrJaacoBaHHOE
bYyHKIMOHMpPOBaHMeE BJIacTel U IpeJ0oTBpalleHue KOHQIUKTOB MexAy HUMHU [11, c. 34].

HekoTopble aBTOpbI MOJAYEPKHUBAIOT, UTO 3a MOCJEeJHUE I'0Jbl B3AUMOOTHOLIEHHUE
aHAJIM3UPYEMBIX OPraHOB BJIACTU MEHAJIOCh He B no/1b3y [lapsamenTa v [IpesugeHT Haze-
JISLJICS BCe GOJIbILIMM YMCJIOM MOJHOMOYUH [12, c. 7]. [lepesioMUIN M CUTyal U0 KOHCTHU-
Ty MoHHbIe nnonpasku 2020 roja — Takxe onpeJie/ieHHoe 1oJie AJs JUCKYCCUU B HAyYHOM
COOOIIeCcTBe.

AHanu3npys HOBYI KOHCTUTYLUOHHO-NIPAaBOBYI0 peasibHOCTb, psi/i aBTOPOB OMpO-
BEPraroT Te3UChl O MOBBILIEHUU POJIM HUKHEH MajiaThl B npoueaype ¢opmupoBanuu llpa-
BUTeJbCTBA Poccuiickon ®esiepaniuy, a Takke 0 pacliipeHUd nojsHoMmouuu [lapsameHnTa
B nesioM [8, c. 39]. Tak, H.A. Bo6poBa oTMevaeT, UTo UMeHHO [Ipe3uJIeHT «yCUIUJI CBOU
IIOJIHOMOYHMS, NIPUYEM C/ZleJIaHO 3TO H0BEJMPHO — IOJ BHUJOM pacUIMpeHHUs MOJHOMOYHUHU
['ocypapctBenHoi Jlymbl, CoBeTa Pefepaliniv U laxke OKOHYATEIbHO NOJUTU3HPOBAHHOTO
Kouctutynuonnoro Cyna PO» [5, c. 136].

Uccnenys cymecTBymolUyo B HacTosee BpeMs ¢opmy npasienus H0.A. T'op6ynib
NoJYepKUBaAET: «kHECMOTPS Ha To, 4yTo [Ipe3ngeHT Poccuu HOMHUHANIBHO He SBJIIETCS IJia-
BOW MCIIOJIHUTEJIbHOM BJIACTH, [0/ ero paKTUYeCKOTo y4acTUsl B pelleHHUH KJIo4YeBbIX
BOIIPOCOB IO yIpaBJeHUI0 FOCyJapCTBOM ropasfio 6oJblie, Hexxesnu [IpaButenbcTBa PO
win PenepanbHoro Cobpanuss PO» [6]. Bosiee Toro, oH oTMe4yaeT, YTO C MPUHATHUEM I10-
IIPaBOK BEKTOP BJIACTHBIX IOJIHOMOYMH CYyLIeCTBEHHO CMellleH B noJib3y [Ipe3sugenTa. OHa
JleJlaeT BbIBO/J, 0 TOM, 4TO B Poccuu ycraHoBUJ1ach 0co6ast pa3HOBUJHOCTh MPE3U/I€HTCKOMN
pecny6JIMKU.
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B To ke BpeMs b.C. 63eeB BUAUT B NONpaBKaxX BCe Ke 3HAYMTeJIbHOe pacliupeHue
nosiHoMo4ui [lapsamMeHTa, B TOM 4yHcie B chepe YCTAaHOBJIEHUS OCHOB QeJiepasbHOM MO-
JINTUKU U QeslepabHbIX IPOrpaMM, a TaKKe MapJIaMeHTCKOT0 KOHTPoJid. B 3Tol cBA3U OH
OTMeyYyaeT, YTO «PUTyaJibHasA poJib, Ha KOTOPYI0 OOpeKa/u MapJiaMeHT aBTOPbl IPOeKTa
KoHnctutynuu B 1993 r., B IOJIHOM Mepe yTpayWBaeT CBOIO aKTyasbHOCTb» [18, c. 12]. [lo
MHeHUIO A.A. Kiuilaca, nonpaBKu TakXKe CHOCOOGCTBOBaIU ycuyeHUo [lapsiaMeHTa, 4TO
HellpeMeHHO NpUBeJleT K YKPEIJIEHUIO CUCTEMBI CepKeK U MPOTUBOBECOB KaK OCHOBBI
3akpensieHHOro KoHcTuTyMel npyuHIMna pasjeseHusa Biaactei [9, c. 21].

CiemyeT Ipy 3TOM OTMETUTDh, YTO HOBble BO3MOXXHOCTHU B 3aKOHOZATEJBHOM IpO-
1ecce npenocTtasJeHbl [Ipe3naeHTy B 4acTU NpaBa HanpaBJyeHus 3anpocoB B KoHcTUTy-
nuoHHbIA Cyn Poccuu o moanucaHus 3akoHa [19]. OTMeTuM, YTO B paMKaxX OTHOIIEHUU
[IpesupenTa v [lapsiameHnTa 6J1arofgaps KOHCTUTYLLIMOHHBIM MONPaBKaM MEePBbIA MOJIy4YnII
yCUJIEHUE, TaK KaK BO3HUK MeXaHH3M Ipeo/i0JIeHUs Npe3uIeHTCKOro BeTo NpUu obpalie-
HuM B KoHctutynuonHeid CyJ € 3allpOCOM O KOHCTUTYLMOHHOCTHU 3aKOHQ, CTaBIIEro
npeJMeTOM KOHQJIMKTA BeTBel BJacTH [4, c. 9].

TakuM o6pa3oM, uMeroLasCca MOJeJIb OpraHu3alnra U YHKIMOHUPOBAaHUSA KJK0Ye-
BbIX MOJMUTUYECKUX MHCTUTYTOB SIBJSETCA JAUCKYCCUOHHON TeMou. B Hay4yHOM coobuie-
CTBe OTCYTCTByeT HeOOXOAMMOe eJUHCTBO 10 BONPOCY, CTaJu JIM KOHCTUTYLMOHHbIE NO-
npasku 2020 roga pasBuTHEM U/ eH NTapJlaMeHTapu3Ma U 3HAaYMTEJbHOTO YCUJIEHUS POJIU
[lapnamMeHTa B KOHCTUTYLJUOHHOM IHpolecce. TeM He MeHee, Jjaxke 6e3 yyeTa HOBOBBeJe-
HUH, B HACTOsIllee BpeMs TaKKe HaOJII0AaeTcs 1esbld psijJi JUCIPONOPIIMM, KOTOpble MO-
I'YT U JJOJDKHBI ObITh MCIIpaBJeHbl B paMKax BO3MOXHOM B OyJylleM KOHCTUTYLLMOHHOU
pedopMbI B UaCcTH B3auMOOTHolIeHUN MexAy [Ipe3ngentom u PenepanbHbiM CobpaHueM.
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The adoption in 1993 of the Constitution of the Russian Federation led to a broad
scientific discussion of constitutional scholars, a significant part of which consistently and
convincingly advocated the reform of certain institutions of state power mentioned in its
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text. A number of authors noted, for example, that the issue of power, which was relevant
a hundred years ago, when the Bolsheviks were building a new statehood [10, p. 51; 17,
p. 89], not only retained, but also increased its importance in the context of the need to de-
velop a new model of public administration in Russia in the 21st century. An important role
in the impending constitutional reform was played by the article published in 2018 by the
Chairman of the Constitutional Court of the Russian Federation V.D. Zorkin, in which he, in
particular, noted that the main law has shortcomings “including the lack of a proper bal-
ance in the system of checks and balances, a tilt in favor of the executive branch of power,
insufficient clarity in the distribution of powers between the President and the Govern-
ment ... But such shortcomings are quite correctable by point changes” [7].

The process of a comprehensive constitutional reform was launched during the an-
nouncement of the Address to the Federal Assembly by the President of the Russian Feder-
ation Vladimir Putin [20]. It seems that this process, which ended with an all-Russian vote
on amendments [21], may indicate the closure of the issue of legal “purity” of the current
Russian constitution. Being retained in its basic parameters (as is known, chapters 1, 2 and
9 were not changed), the Constitution was supplemented with a number of new provisions
that change, among other things, the structure of power, one of the most important links of
which is the Federal Assembly of the Russian Federation strengthened by powers [1; 2].

The 2020 amendments not only changed the configuration of power and strengthened
the foundations of the social character of the Russian state, but, according to T.Ya. Khabrieva,
in their legal meaning, returned the text of the Constitution to national identity [16, p. 405].
But, speaking about the place and importance of the Russian parliament in the construction
of power, it seems appropriate to outline its role in the system of checks and balances and
the separation of powers.

It should be noted that, according to some authors, in modern conditions there is
a pronounced tendency to blur the classical triad, ensuring the inclusion of new branches
of power in the concept [14, p. 72]. On the other hand, according to O.E. Kutafin, the theory
of the separation of powers does not aim to exhaustively divide all manifestations of state
power into components, but only shows the division into three branches of the most im-
portant, pivotal and fateful manifestations of power in the state [13, p. 17]. Nevertheless,
the constitutional amendments of 2020, taking into account their approaches to the distri-
bution of power, force us to take a fresh and somewhat different look at the dominant posi-
tion regarding the consolidation of a mixed form of government by the Constitution of the
Russian Federation [1].

Relations between the head of state and parliament look balanced in countries
where the model of a presidential republic has been implemented. Thus, the President, be-
ing the head of the executive branch, is inevitably drawn into a system of checks and bal-
ances, forced to put up with restrictions on his powers by parliament, and vice versa. In
such republics, there are three key rules: the president does not dissolve the parliament;
the government is responsible only to the president and is formed by the parliament [15].
A similar model has been consistently implemented in the USA [3].

In turn, in the Russian model of a mixed republic, the very text of the Constitution
defines the unique conditions for “cooperation” between the two key state authorities.
Their specificity lies in the fact that (unlike France) the President has the right to initiate
legislation, in fact, there is no parliamentary control over the head of state. At the same
time, the President acts as a guarantor that ensures the coordinated functioning of the au-
thorities and the prevention of conflicts between them [11, p. 34].
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Some authors emphasize that in recent years the relationship between the analyzed
authorities has changed not in favor of the Parliament and the President has been endowed
with an increasing number of powers [12, p. 7]. Whether the constitutional amendments of
2020 turned the tide is also a certain field for discussion in the scientific community.

Analyzing the new constitutional and legal reality, a number of authors refute the
theses about increasing the role of the lower house in the procedure for forming the Gov-
ernment of the Russian Federation, as well as about expanding the powers of the Parlia-
ment as a whole [8, p. 39]. So, N.A. Bobrova notes that it was the President who "strength-
ened his powers, and this was done in a jewelry, under the guise of expanding the powers
of the State Duma, the Federation Council and even the completely politicized Constitution-
al Court of the Russian Federation" [5, p. 136].

Analyzing the currently existing form of government Yu.A. Gorbul emphasizes: “de-
spite the fact that the President of Russia is nominally not the head of the executive branch,
the share of his actual participation in solving key issues of state administration is much
greater than that of the Government of the Russian Federation or the Federal Assembly of
the Russian Federation” [6]. Moreover, the author notes that with the adoption of the
amendments, the vector of power is significantly shifted in favor of the President. She con-
cludes that a special kind of presidential republic has been established in Russia.

At the same time, B.S. Ebzeev sees in the amendments, however, a significant expan-
sion of the powers of the Parliament, including in the sphere of establishing the founda-
tions of federal policy and federal programs, as well as parliamentary control. In this re-
gard, the scientist notes that “the ritual role that the authors of the draft Constitution
doomed the parliament to in 1993 is completely losing its relevance” [18, p. 12]. According
to A.A. Klishas, the amendments also contributed to the strengthening of the Parliament,
which will certainly lead to the strengthening of the system of checks and balances as the
basis of the principle of separation of powers enshrined in the Constitution [9, p. 21].

It should be noted that new opportunities in the legislative process are provided to
the President in terms of the right to send requests to the Constitutional Court of Russia
before signing the law [19]. It should be noted that within the framework of relations be-
tween the President and the Parliament, thanks to the constitutional amendments, the
former was strengthened, since a mechanism arose to overcome the presidential veto
when applying to the Constitutional Court with a request for the constitutionality of a law
that became the subject of a conflict between the branches of power [4, p. 9].

Thus, the existing model for the organization and functioning of key political institu-
tions is a debatable topic. There is no necessary unity in the scientific community on the
issue of whether the constitutional amendments of 2020 became the development of the
ideas of parliamentarism and a significant strengthening of the role of Parliament in the
constitutional process. However, even without taking into account innovations, there are
also a number of imbalances that can and should be corrected as part of a possible future
constitutional reform regarding the relationship between the President and the Federal
Assembly.
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HEKOTOPBIE ITIPOBJIEMbI UCI10JIb30BAHUA TEPMUHOB
B POCCUACKOM 3AKOHO/IATE/IbCTBE
0 ®U3UYECKOH KYJIbTYPE U CIIOPTE

AHHomayus. Cmambusi nocesiuyjeHa NPo6.1eMaM UCNO/1b308AHUSI MEPMUHO8
u degpuHuyuti 8 pocculickom 3akoHodameibcmae 0 Pu3U4ecKoll Ky1bmype U cnopme.
Asmop ommeuaem Heo6xX0dumMocmb nepecmMompa 3akoHodame1bHbIX dedpuHUYUT
MepMUHO8 «MmpeHep», «CNOPMCMeH», «MPEHUPOBOUHbIe Meponpusmus» U UHbIX
MepMUHO8, UMeWuXx NPUHYUNUA/IbHOE 3HAYeHUe 0151 NPa8o8o20 pe2yAupo8aHusl
omHouweHul, Kak 8 cdhepe pusuveckoll Kyabmypsvl U cnopme 8 ye10M, mak u 8 che-
pe umHec-uHdycmpuu, KaOK KOMMepYecko20 Hanpas/aeHus @u3uyveckol Ky/1bmy-
pbl, KOmopoe 8 Hacmosiuee 8pemMsi makxice Hyxcdaemcsl 8 3aKOHO0AMeAbHOM ype-
2yAUPOBAHUU, 8 MOM HUC/E 8 YACMU YHUPUKAYUU NOHAIMUUHO20 anhapama.

Kawuesslie ca08a: mepmuHbsl, depuHuyuu, ropududeckas mexHukd, 3aKo-
Hodameibcmao, puszuveckas Ky 1bmypa, cnopm, pumHec, mpeHep, ChOPMCMeH.

B coBpeMeHHOe BpeMsl pHU3UUYECKOE U HPABCTBEHHOE 3/10POBbE POCCHUMCKUX Ipax-
JlaH npuobpeTaeT ocoboe 3HayeHHe. CTpeMUTeSIbHOE pa3BUTHE B Hallled cTpaHe chephl
dU3MYeCcKol KyJbTypbl U CIOPTA TpebyeT TLIAaTeJbHOr0 3aKOHO/JaTe/IbHOTO pery/aMpoBa-
HUS TaKKMX OTHOLIEHUU. [JIaBHBIM M3 3aKOHOJATEJIbHBIX aKTOB B JaHHOM cdepe ABJsAeTCs
B IIEPBYI0 04Yepe/ib POCCUKCKAas KOHCTUTYLHS, B KOTOPOU COZep>KaTCs OCHOBHBIE I0JI0XKe-
HUSI OTHOCUTEJbHO HEOOXOMMOCTH COXPAaHEHUS U NMPEeYMHOXeHUs1 PU3UUECKOro 3/10pOo-
Bbsl FPaXK/JjaH ¥ paclpocTpaHeHUs criopTa U GU3NUECKOM KyJbTYyphl B cTpaHe [1; 11, c. 3].

OcHOBY paBOBOI'0 peryJiMpoBaHus pU3NUECKOUN KyJIbTyphbl U ciopTa B Poccuiickoi
@enepanuu coctapiasieT PenepasibHblil 3aK0H OT 4 jekabpsa 2007 r. Ne 329-d3 (pen. ot
28.04.2023) «O ¢pusunueckout KyabType u ciopTe B Poccuiickont Pepepanumn» [4]. JaHHBIA
HOPMaTHUBHbBIM IPAaBOBOM aKT yCTaHABJIMBAET MPaBOBble, OPraHM3alMOHHbIE, 9KOHOMUY e-
CKMe U COLlMaJIbHble OCHOBBI JeITeJIbHOCTU B 00/1aCTU PU3UYECKOU KyJbTypbl U CHOPTAQ,
onpe/iesisieT OCHOBHbIE MPUHLUIBI U MOHATHSA 3aKOHOAATENbCTBA 0 PU3UUECKON KYJIbTY-
pe u cnopre.

Kak ormeuaeT M.I'. Bynax «gs ocymectBiaeHus 3pPeKTHBHOIO MPaBOBOr0O pery-
JINPOBaHHUSA 0OLEeCTBEHHBIX OTHOLUIEHUH B chepe GU3UIECKON KyJAbTYphl U ciopTa 60Jib-
1I0e 3HaUYeHUe UMeeT NMpaBUJIbHOE OMNpe/ieieHue OCHOBHBIX KaTeropuil U MOHATHUU, NpU-
MeHsieMbIX B 3TOU cdepe yesioBeyeckou aesatesbHocTHU» [10]. B aTOM cBA3U HEO6XOAMMO
NOAYEPKHYTb, YTO B OTEYECTBEHHOM HOPMOTBOPYECKOW MNPAKTHUKE CJIOXKUJCA TMOJXO[,
B COOTBETCTBUHU C KOTOPbIM TEPMHUHBI HAaUOO0JIee BaXKHbIX MMOHATUH, C TOYKH 3peHHUs npa-

* Mamedoe Invwan PaxpadduHosud, fnoleHT lleHTpa KoMIeTeHIIMH N0 Kubep6e3onacHOCTH UH-
CTUTYTa MHPOPMAIMOHHBIX TEXHOJIOTUHN U aHasu3a AaHHbIXx OTBOY BO «UpKyTCcKUil HAallMOHANbBHBIA HC-
Cle[lOBAaTeNIbCKUN TEXHUYECKUN YHUBEPCUTET», YJieH MexXperuoHalbHOW accolUalUu TEOPETHUKOB rocy-
JlapCTBa U NpaBa, KAHAUAT I0pUAndYecKuX Hayk. E-mail: docentmamedov@mail.ru
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BOBOTO peryJIMpOBaHus, TPAJAULMOHHO 3aKpeNJIAIOTCA B Hadaljle TEKCTAa HOPMAaTUBHOIO
npaBoBoro akrta. He aBasgerca uckiarodeHueM U PepepanbHbll 3aKOoH «O ¢usnyeckon
KyJIbType U criopTe» [4].

HecMoTps Ha To, 4TO B HacTofAlLlee BpeMs 3aKOHOZATeJ b I0OCPeZ,CTBOM HOPM IIpaBa
CTPEMHUTCA MAaKCUMaJIbHO IIOJIHO YperyJMpoBaTh OOLieCTBEHHbIe OTHOLUEHHUs, BO3HUKA-
ouive B chepe GU3MIECKON KyJIbTYPhI U CIIOPTA, 40 CUX MOpP PAJ MOJI0KEHUN 3aKOHO/a-
TeJIbCTBA O CIIOPTe JIMO0 HOCUT NPOTUBOPEYUBBIM XapaKTep, TM00 B HEM OTCYyTCTBYIOT He-
006x0MMble /151 JAHHOW OTpac/iv 3aKOHO/laTeIbCTBA HOPMBI TpaBa. [IpescTaBiseTcs, 4To
Ha/Inyve NOJ00HBIX CUTYyallMi, B YaCTHOCTH, BbI3BaHbl OTCYTCTBHEM CO CTOPOHBI OPraHOB
BJIACTHU JOJDKHOI'O y4eTa Pa3BUBAIOILMXCA OTHOLIEHWH B chepe PU3NYECKOU KyJbTYpbl
Y CIIOpTa.

[loaTBepXKAeHNeM YKa3aHHOIO Bblllle YTBEPXKJAEHHUS ABJAETCA HCIO0Jb30BaHHE B 3a-
KOHOJiaTe/IbCTBe 0 GU3NYECKOM KyJIbType U CIIOpTe B IepBYI0 o4yepe/b CllelhalbHbIX Tep-
MUHOB, ONpeJie/II0IUX KaTeTOPUH JIML, OCYILeCTB/SAILIMX IPOBeJleHHe CO CIIOpPTCMeHa-
MH ¥ UHBIMH JIMLJAMU TPEHUPOBOYHBIX MEPONIPUATHM.

B nepByw odepe/b HEOOXOAMMO OTMETHUTb, YTO, HECMOTpPs Ha pa3Hoobpasue OT-
HouleHUH B cdepe GU3MYECKOH KYJbTYpPhbl U CIOPTA, HAYUHAsA OT JIIOOUTENbCKOTO CIOPTA,
CIIOpTa BBICIIMX JOCTHMXKEHUH, NMPOPeCcCHOHANbHOIO CHOPTA U 3aKaH4YMBas 3aHATHUAMU
duTHecoM, B cT. 2 PesepanbHOro 3akoHa «O GU3NYECKON KYJIbTYpe U CIOPTE» COLEPIKUT-
Cl TEDMUH «TPEHEp», M0J, KOTOPbIM MOHKMMaeTcs GuU3NYecKoe JIULO0, UMellee COOTBET-
CTByMWOILee cpesHee npodeccUOHaJbHOe 0Opa30oBaHKe WJIM BhICIIee 0Opa3oBaHUe U OCY-
LIeCTBJIsAIOLIEe MPOBeJleHHe CO CIOPTCMEHAaMU TPEHUPOBOYHBIX MEPONPHUATHH, a TaKxkKe
OCYIIeCTBJIAIOLIee PYKOBOJACTBO UX COCTA3aTeJbHOM JAeATeJbHOCTBIO JJIf JOCTHXKEHUS
CIIOPTUBHBIX Pe3YyJIbTATOB [4].

Ucxopsa u3 feGUHULIMY yKa3aHHOI'O TEPMUHA, CTAHOBUTCSA 0YEBU/IHBIM, YTO TPeHep
Jl0JDKEeH MMETh Clleljda/ibHOe 00pa3oBaHue, KBaJUPUKALUIO U ero AesATeJbHOCTb J0/DKHA
ObITh HampaBJ/ieHa Ha paboTy co cnopTcMeHaMu. [Ipy 3TOM B paccMaTpuBaeMOM 3aKOHe
10/, TEPMHUHOM «CHOPTCMEH» MOHUMaeTcs PU3UYeCcKOoe JIUI0, 3aHUMaloleecss BblOpaH-
HbIMM BHJIOM WJM BHUJAMU CIIOPTA M BBICTYNarwllee Ha CHOPTUBHBIX COPEBHOBAHMUSIX.
WHbIMU c/10BaMU TpeHep UMeeT PaBo NPOBOJAUTh TPEHUPOBOYHbIE MEPONPUATHS TOJBKO
C TeMHU JIMLIaMH{, KOTOpble BIOCJEACTBUU JOJKHBI OyAyT 3apUKCHPOBATh pe3yJbTaThl
CBOUX TPEHUPOBOK Ha COPEBHOBAHMUSIX.

HecMoTps Ha Hasnyue B 3aKOHOJATe/bCTBE OT/EJbHbIX HOPM, PeryJUpyroIIuX
B3aMMOOTHOLIEHUSA MeXy TPEHEPOM U CIOPTCMEHOM, CIeLUPUKY TPYAOBbIX OTHOLIEHUH
C YKa3aHHbIMM JIMLIaMHU, NpPeJCTaBASAETCs, YTO MOA00HAs TPaKTOBKA TepMHHA «CHOPTC-
MeH» fIBJIIeTCS HeyJJa4HOU, TaK KakK JII000M YeJIOBeK, XKeJIaloluK IPUBECTH cebs B GopMy
WJIM HaMepeBawIUNCA BbINOJHUTh KaKUe-JM60 CIOpPTUBHbIE NTOKA3aTeJu B BbIOPAHHOM
BU/le CTIOPTa 6€e3 NOMOILM TpeHepa, MOXKeT MOJHONPAaBHO Ha3bIBATh Ce051 CHOPTCMEHOM.

B poccuiickoM TpyZ0BOM 3aKOHOZATEJbCTBE COZAEPXKATCA HOPMBI, peryJupyoliye
OT/leJIbHbIe acCHeKThbl TPY/AOBbIX OTHOLIEHUN B chepe PU3UYECKON KYyJbTYpbl U CHOPTA.
Tak, rnaBa 54.1 TpynoBoro kogekca PO cofep>XUT HOpMBI, peryjaupyloue ocO6eHHOCTH
Tpy/Ja CIOPTCMEHOB U TpeHepoB [2]. [Ipy aToM npuMedaTesibHO, YTO B cTaThe 348.1 Tpy-
JloBOTO Kojiekca P® moj TpeHepaMH MOHUMAIOTCS PaGOTHUKHU, TPyAoBast GYHKIHS KOTO-
pPBbIX COCTOUT B NPOBEJEHUU CO CIIOPTCMEHAMH TPEHUPOBOYHBIX MEPONPHUATHUH U OCy-
IIeCTBJIEHUU PYKOBO/JCTBA COCTSI3aTeJbHOM J1€ATeJIbHOCTBIO CIOPTCMEHOB [IJIS1 JOCTHXKe-
HUSA CIIOPTHUBHBIX pe3y/IbTaToB [2]. AHaJorMyHasi TpaKTOBKA T€PMHUHA «TpPeHep» cofep-
*kutca U B [loctanoBnenuu [lnenyma BepxoBHoro Cyga P® ot 24 Hoa6ps 2015 r. Ne 52

73



Teopuda rocysapcrsa U npaBa

«0 mpUMeHeHUH Cy/laMU 3aKOHOJATEJIbCTBA, PEry/IMPYIOLIero TPy CIOPTCMEHOB U Tpe-
HepoB» [7].

B cooTBeTcTBUMU co cTaTbell 348.2 TpyaoBoro koaekca PO paboToaaTenn 0653aHbI
KaK IpU NpHeMe Ha paboTy, Tak U B MepUOJ, AeUCTBUSA TPY[OBOTO JOrOBOpa 3HAKOMHUTD
CIOPTCMEHOB, TPEHEPOB N0/, POCIUCh C HOPMaMH, YTBEPXKAEHHBIMH 00IePOCCUUCKUMU
CIIOPTUBHBIMU QefiepalsiMH, IPaBUJaMU COOTBETCTBYIOIUX BUJ0OB CIIOPTA, NMOJOXEHHU-
MU (persiaMeHTaMH) O CHOPTUBHBIX COPEBHOBAHUSAX, 00LEePOCCUUCKUMHU aHTHU/ONIUHTO-
BbIMU MpPaBUJAMU U aHTUAONUHTOBbIMU MPABUJIAMHM, YTBEPXKJEHHBIMU MEXKAyHAPOHbI-
MU aHTH/IONIUHTOBbIMU OpraHM3alMsMH, YCJOBUSMHU JOTOBOPOB paboTojaTessl CO CIOH-
copaMu (mapTHepaMH), C pekJiaMoJaTeJsIMH, OpraHUu3aTopaMy CHOPTHUBHBIX MepOIpUs-
THUWA U OOLIEPOCCUUCKUMHU CIOPTUBHBIMU (efiepallusiMU B YaCTH, HEIIOCPEACTBEHHO CBfl-
3aHHOU C TPY/ZOBOM [1€AATEJIbHOCTbIO CHOPTCMEHOB, TPEHEPOB. 3HAKOMUTDH CIIOPTCMEHOB,
TpeHepoOB C YKa3aHHbIMU HOPMaMH, IpaBUJIaMH, NI0JIO)KEHUSAMHU (perjlaMeHTaMu) U ycJo-
BUSIMU B YaCTH, HEMOCPE/ICTBEHHO CBSI3aHHOM C UX yYaCTHUEM B CIIOPTUBHbIX MEPONPUATH-
sIX B COCTaBe CIOPTUBHOM cO0pHOU KoMaHAbl Poccuiickont ®@egepaiyu, o6s13aHa ob1iepoc-
CUlcKas cnopTUBHasA ¢peJiepalys N0 COOTBETCTBYOLMM BUY UM BUJaM copTa [2].

Ucxoas us tekcra ctatbhd 348.2 TpynoBoro koaekca P®, peub ueT o Tex TpeHepax
U CIIOPTCMEHAX, TPYZ0OBas AedaTeJbHOCTb KOTOPBIX HEMIOCPECTBEHHO CBfI3aHa C NMOCJIe/Y-
IOLUMU BBICTYIJIEHUSIMM HA NpPodecCHOHANbHBIX CHOPTHUBHBIX COPEBHOBAHUSX, MO, KO-
TOpPbIMU B CT. 2 ®3 «O ¢pu3nueckor KyJabType U CIOPTe» NOHHUMAKTCH CIOPTUBHBIE CO-
peBHOBaHMS 10 KOMaH/HbIM UT'POBBIM BH/IAM CIIOPTA, y4acTHE B KOTOPbIX HalpaBJieHO Ha
noJyyeHue J0X0Ja W OJHHMM U3 YCJOBHUM [ONyCKa CIIOPTCMEHA K KOTOPBIM SIBJISIETCSA
HaJIMihe y Hero TPyAOBbIX OTHOLIEHUH C COOTBETCTBYIOLIUM NPOoPeCcCUOHATbHBIM CIOP-
TUBHBIM KJIyOOM, €CJIM UHOEe He YCTaHOBJIEHO OPraHU3aTOPOM TaKHMX COPEBHOBAHUM i
OTJeJIbHbIX KaTeropui MX Y4YaCTHUKOB. B HMHBIX BHUAAax cnoprTa NpodecCUOHATbHbIMU
CHOPTUBHBIMU COPEBHOBAHUSIMU SIBJSIOTCS CIOPTHUBHBIE COPEBHOBAHUS, y4acTUe B KOTO-
pbIX HalpaBJ/IEHO Ha MOJIyYeHHe [10X0/la U KOTOpbIe ONpe/iesieHbl B KaueCTBe TaKOBbIX UX
OpraHM3aTOpaMU B COOTBETCTBUH C MOJI0KEHUAMU (perjaMeHTaMU) CIOPTUBHbBIX COPEB-
HOBaHMU.

Ha nepBbIf B3rJifj aHajJu3 pacCMOTPEHHBIX JAeQUHUIIMA TEPMUHOB «TpPEHEpY,
«CIMIOPTCMEH» U B3aUMOJEWCTBUE MeX/y yYKa3aHHbIMH KAaTeropusiMMU PabOTHUKOB He
JIOJDKHO BbI3bIBaThb 0COOBIX 3aTPY/IHEHUHM B Ipoliecce MpaBOlpUMeHEeHUs 3aKOHOAATe  b-
cTBa 0 GU3NUYECKOH KyJbType U cnopTe. OfgHaKo, boJiee JeTanbHbIM aHaiu3 HopM Defe-
panbHOro 3akoHa «0 Qu3uYecKOW KyJbType U crnopTe» [4] mo3BoJsIeT cAeslaThb BbIBO/J
0 TOM, YTO MHas KaTeropus ClelnyaaucToB, OCYLleCTBJAIas TPEHUPOBOUYHbIE MEPOIIPU-
STHS, LeJIbI0 KOTOPBIX SIBJASIETCA MOAJEep>KaHUe 30pOBOro obpasa »KM3HH, YKpeIJleHue
MMMYHUTETA MOCPeJICTBOM NOBbIIIeHUs] GU3NYECKOW aKTHUBHOCTH, BOCCTAHOBJIEHUE 3/10-
pPOBBS MOC/e epeHeceHHbIX 3a060eBaHUM U T.I. Y TOM 4YacTHU HaceJIeHUs], KOTOpasl He OT-
HOCHUTCS K KaTeropud CHOPTCMEHOB, OCTaeTcsl BHe cdepbl NPaBOBOr0 pPeryJavMpoBaHUSA
yKa3aHHOI'0 3aKOHa. Peyb M/JleT HeMmoCpeACTBEHHO O clelualucTax GUTHEeC-UHAYCTPUHY,
OKa3bIBalOLMX YCJAYTHA HaceJeHH1I0, IOCPeACTBOM NIPOBe/IeHHS] TPDEHUPOBOK KaK Ha Teppu-
TOpUX QUTHEC-LIIEHTPA, TaK U CAMOCTOSITEJIbHO yTEM IPpOBeZieHus online-TpeHUpPOBOK.

J1s1 y6eauTeIbHOCTU NPeACTaBJIsSeTCS 1eJ1eCO0O6pa3HbIM ONpPeeNUThCs C TOHATHU-
€M «TPEHUPOBOYHbIE MeponpUsATUs». [IpuMedaTesbHO, uTo PesepanbHblid 3aKoH «O du-
3MYECKOM KYJIbType U CIIOPTe» He COJEP>KUT oNpejie/ieHUe JaHHOI0 MOHATHS, HECMOTpPS
Ha ero yactoe ynoMuHaHue. [Ipy 3TOM 10 CMbIC/ly 3aKOHA TPEHUPOBOYHbIE MEPONPUATHUSA
OTHOCSITCS K CIOPTUBHBIM MeponpusaTUsM. Tak, B ctaTbe 2 ®3 «O pusnyueckoi KyJabType
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U CIOpTe» CIOPTHMBHbIE MepPONPUATHUSA ONpeJesieHbl KaK CIHOPTUBHbIE COPEeBHOBAHUS,
a Tak)Xe TPEHUPOBOYHbIE MEPONPHUATHS, BKIOYAIOLIHME B ce0s TeOPEeTUYECKYI0 U OpraHu-
3allMOHHYIO YaCTH, U [pyrue MePONpPHUATHS 10 OJATOTOBKE K CHOPTUBHBIM COPEBHOBAHU-
SIM C y4aCTHEM CIIOPTCMEHOB [4].

CToOUT TakKe YNOMSHYTb, YTO CIIOPTUBHbIE MEPONPUATHUSA ONpeLessAlTCA KaK CO-
BOKYIIHOCTb MepPONPUATUN N0 NOATOTOBKE CIIOPTCMEHA K CIIOPTHBHBIM COPEBHOBAHHUSM.
[IpuMeyaTesnbHO, 4YTO B COOTBETCTBUHU €O CT. 2 P3 «O Pu3n4ecKor KyJbType U CIIOPTE»
110/ CIIOPTUBHOM MOATOTOBKOMN INOHMMAETCA TPEHUPOBOYHBIW NPOLIECC, KOTOPBIX MOAJIe-
KUT MJIaHUPOBAHUIO, BKJIIOYAET B cebs1 00513aTe/IbHOe CUCTEMAaTUYEeCKOe Y4acTHe B CIOP-
THUBHbBIX COPDEBHOBAHHUAX, HallpaB/eH Ha ¢U3HMYeCcKOoe BOCIIUTAHUE U COBEPLIEHCTBOBAHUE
CIIOPTUBHOTO MacTepCTBa JIML, NPOXOAALIMX CIOPTUBHYIO MOATOTOBKY, U OCYLeCTBJISETCSH
Ha OCHOBAaHHWMU TOCYJapCTBEHHOTO (MYHHLIMIIAJIBHOTO) 33/laHMs Ha OKa3aHHe YCJIyT IO
CIIOPTUBHOM MOATOTOBKE WJIM JOT0OBOpPAa OKa3aHHUs yCJyr M0 CHOPTUBHOW MOATOTOBKE B CO-
OTBETCTBHHU C IPOrpaMMaMHy CHOPTUBHOM MOATOTOBKH [4].

[Ipu aTom @PenepanbHblil 3akoH oT 30 anpess 2021 r. Ne 127-®3 cofepKUT HOBYIO
pefaKLHMI0 NOHATHUSA CIOPTUBHOM MOATOTOBKY, oA KOTOpou ¢ 1 asuBapsa 2023 roga ciaeny-
eT CYUTAThb y4eOHO-TPEHUPOBOYHBIN NMPOLLECC, KOTOPBIM MOJJIEXKUT NJAaHUPOBAHUIO, OCY-
LIeCTBJISAETCA B paMKax 00pa3oBaTeJIbHOW WJIM TPYAOBOU [leATEJbHOCTH, HalpaBJeH Ha
dusnyeckoe BocnuTaHue U GU3UYECKOE PA3BUTHE CIIOPTCMEHOB, COBEPIIEHCTBOBAaHUE HUX
CHOPTHUBHOTO MacTepCTBa MOCPEeACTBOM CUCTEMATUYECKOr0 y4acTUsl B CHOPTHUBHBIX Me-
pONpUATHSAX, B TOM YHMCJIe CHOPTUBHBIX COpeBHOBaHUAX [3]. OTcloAa AesiaeM BbIBOJ, YTO
TEPMUH «y4eOHO-TPEHUPOBOYHbIE MEPONIPUATHSA» B 3aKOHO/IaTeIbCTBE HE OllpeiesieH.

B onuvcaHHBIX BbIlIe C/Ay4asX Mbl BHOBb CTAJIKUBaeMCsl C CUTyalluel, KOTrAa peyb
UJleT WCKJIIOUYUTEJbHO O NpodecCHOHaJbHOM B3aWMOJEWCTBUM TpeHepa M CHOPTCMEHA,
pe3yJIbTaTOM KOTOPOTO SIBJISIETCS MOATOTOBKA K y4aCTHUI0 B CHOPTUBHBIX COPEBHOBAHMUSX,
CONpPOBOXAawIascsa opopMIeHHEM YKa3aHHbIX OTHOLIEHWH B COOTBETCTBUM C TPY/ZOBBIM
3aKOHO/IaTeJIbCTBOM U (MJIM) 3aKOHO/ATeJbCTBOM 06 06pa30BaHUM.

B cBoto ouepesab B cooTBeTCTBUU cO CTpaTervei pasBUTUS GU3UIECKON KYJIbTYpPbl
v criopTa B Poccurickon ®@enepauuu Ha nepuof o 2030 roga B KayeCcTBe OHOTO U3 MPHUO-
PUTETHOrO HamnpaBJIeHUS MO Pa3BUTHUI0 IKOHOMHUYECKON MoJiesiu GU3UYECKON KYJIbTYphl
Y CIOpTa MpeAyCMOTPEHO COBEepIIeHCTBOBAaHUE HOPMATUBHO-NPAaBOBOr'0 pPeryJnupoBaHUsA
JlesITeJIbHOCTU QUTHeC-LIeHTPOB, a TaKXXe BONPOCOB KayecTBa U 6e30MacHOCTH QUTHeC-
YyCJIYT B LieJiIX CO3J,aHus YCIA0BUHM i1 3G PEeKTUBHOr0 pa3BUTUA QUTHEC-UHAYCTPUHU KaK
KOMMEpPYECKOro HalpaBJieHUsI PU3UIeCKOU KyJIbTYpHI [6].

OpHako [0 ceroJHSLIHEro JiHA BONPOC MPaBOBOIO CTaTyca pabOTHUKOB (UTHec-
VHJAYCTPUM TaK U He ompejesieH. B yacTHocTH, 3a npeaesaMu MPaBOBOr0 PeryJupoOBaHUS
OCTaIOTCSl BONPOCHI onpe/ie/ieHHsl TAKUX MOHATHUHN Kak GUTHecC-TpeHep, PUTHeC-UHCTPYKTOP,
VHCTPYKTOP TPEHaXXepHOro 3aJja U T.J., yPOBEHb 00pa30BaHUs U KBaJU(UKaALUA KOTOPbIX
ABJIIETCS ONpeJesAUMMHA paKTOpaMU JJis OKa3aHUs MOJOOHBIMM CllelUaJUCTaMU Ka-
YeCTBEHHbIX KOMMepPUYECKUX YCJIYT, COMPOBOXKAAMIIUMUCH obecriedeHUeM 6e30NacHOCTH
»KU3HU U 310POBbsI KJIUEHTOB.

WHTepec BbI3bIBAET TAaKKe TOT PaKT, YTO B COOTBETCTBUHU C 4. 5 cT. 30.1 Penepassb-
Horo 3akoHa «0 pu3nuecKkod KyJbType U cnopTe» PUTHeC-UEeHTPbl U UX 00'beJUHEHUs],
B YHCJIe NMPOYero, BIpaBe OPpraHU30BbIBaTh U (UJIKM) NPOBOAUTH OdHIMaIbHbIE CIOPTHUB-
Hble MepONPUATHS, KOTOpPble B CBOIO OYepe/ib OTHOCATCS K KaTeropuu MOHATHUH, UCTOJb-
3yeMbIX Cyry60 B chepe npodeccuoHaNbHbBIX (TPYA0BbIX) B3AUMOOTHOUIEHHUN MEXAY Tpe-
HEPOM, CHOPTCMEHOM U QU3KYJIbTYPHO-CIOPTUBHOU opraHusauuei [4]. B aToi cBa3u He-
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SICHBIM OCTaeTCsl CTaTyC GUTHEC-LEHTPOB, OCHOBHOM IIe/IbI0 e TeJIbHOCTU KOTOPbIX SIB-
JileTCd OKa3aHHe rpakJaHaM ycayr no ¢Uu3ndeckor NoJAroToBke U GU3N4eCKOMy pa3BU-
THI0, HE CBSI3aHHBIM C NpodeCcCHOHaJbHOMN NMOATOTOBKOM CIIOPTCMEHOB, HO He MCKJIIYalo-
IIMX TAKOBYIO.

OTHOCHTE/IbHO Ha/JIW4YUA NpOodPecCHOHATbHBIX B3aUMOOTHOLIEHUN MeX/Jy Clelua-
JIUCTOM U KJIHWEHTOM (QUTHEC-IEeHTpa SBJSETCS TaKXe TOT PaKT, YTO Ha Oa3e PUTHecC-
LeHTpa COTPYAHMK, 006/1aal0[UKA JOCTATOYHOM KBasiMUKaLKer, UMeeT NpaBo (B paMKax
JIOTOBOPHbBIX OTHOLIEHWH ) TOTOBUTb KJIUEHTOB PUTHEC-I[EHTPA K yYaCTHIO B CIOPTUBHbIX
MEPONpPUATHUAX, TPOBOAUMBIX QU3KYJIbTYPHO-CIIOPTUBHBIMU OpPraHU3allMsIMH, aKKpeau-
TOBaHHbIMU MuHUCTepcTBOM cnopTa P®, a Takke Tak Ha3bIBaeMbIMU a/IbTEPHATUBHBIMU
CIOPTHUBHBIMU OPraHU3alUSIMU, NPEACTABJISIOINIMMU KOHKPETHBIA BUJ, CIOpPTa WX OT-
JleJIbHbIe ero JUCHUILJINHBI.

ApxuM nprMepoM ONMCAaHHOU CUTyalluU SIBJSETCA NOATOTOBKA B PUTHEC-I|eHTPax
CIOPTCMEHOB K y4aCcTHIO B COPEBHOBAHUAX N0 nayapaudTuHry. Kak ussectHo B Poccuu
eCTb TOJIbKO OJjHAa OpTaHH3allvsl, UMewIas rocyJapCTBEHHYI0 aKKpeAUTaluw MuHHUCTep-
cTBa criopta PO — ®enepauus nayapaudtunra Poccuu (manee - OIIP). HopmaTuBsbl u criop-
TUBHble 3BaHHUS, BbINOJHEHHble CIOPTCMEHAMHU Ha COPEBHOBAHUSAX, NPOBOJAUMBIX MOJ,
arugoi @IIP, npucBauBalTcs HeMmocpeCTBEHHO MuHMcTepcTBOM ciopTa P® B ycTaHOB-
JIEHHOM 3aKOHO/IaTeJIbHOM Nopsiike. B cBoto ouepeab, HOpMAaTUBbI U 3BAHUS, BbINOJIHsI€-
Mble CIIOPTCMEHAMHM Ha CHOPTHBHBIX MEPONPUATUAX, NPOBOJUMBIX aJlbTePHATUBHBIMU
benepanusamMu no nayapaudTuHry, Munuctepcrsom cnopta PO, kak u ®IIP He npu3HalOT-
cs 0pUIMa/IbHBIMU U He yYUTHIBAIOTCA B Ka4eCcTBe 0QULUATIBHBIX JOKYMEHTOB, IOATBED-
YKJIAI0LUX COOTBETCTBYIOIUE CBE/IEHUS.

B cnoxuBuieics cuTyaluy, no3BoJisllei puTHeC-1leHTpaM rOTOBUTh CBOUX KJIU-
€HTOB K YKa3aHHbIM COPEBHOBAHHUSM, IOCPECTBOM 3aKJIOUYEHUS COOTBETCTBYIOLIETO J1,0-
roBOPa, peryJIMpyeMoro rpakjaHCKMM 3aKOHO/1aTeJIbCTBOM, /10 KOHIIA He NMOHATEH CTaTyC
COTpyAHUKa (QUTHeC-LeHTpa, OKa3blBalOLIEro YCJAyrd TpeHepa (PUTHec-TpeHepa, HH-
CTPYKTOpa TPEHAXXEPHOTO 3aJ1a U [ip.) ¥ KJIMEHTA, B Npoliecce yKa3aHHOMW MOATr0OTOBKH 4a-
CTUYHO NpUOOpeTaroLero CTaTyCc CHOPTCMeEHa.

Poccuiickoe criopTHUBHOE 3aKOHOJAATEJbCTBO MO-NIPEXXHEMY He COJEpPXXKUT ompese-
JleHWe TepMUHa «buTHec». EAMHCTBEHHOE JieraJibHOe ompejie/ieHUe JJaHHOTO MOHSTHUSA
Haxoautcs B TekcTte 'OCT P 56644-2015 «Ycayru Hacenenuw. @utHec-ycayru. O61ue
Tpe6oBaHUs». Tak, B cooTBeTcTBUH C M. 3.1 F'occranzapTa ¢uTHeC onpesiesieH KaK KOM-
IJIEKC CIOPTUBHO-03/[0POBUTEbHBIX MEPONIPUSATUIN U JIeHCTBUMN, HallpaBJeHHbIX Ha pop-
MUpPOBaHUe, MOJAJEpP)KaHUE U YKpeIJieHUe 3/J0pOBbsl UesioBeKa, ero GU3nvecKyr peabu-
JINTALUI0, OPTaHU3al{I0 U TpoBeJieHHe GPU3KYJIbTYyPHO-03/10POBUTENBHOTO U CHOPTHUBHO-
ro JI0Cyra U JOCTHXKEHU s CIIOPTUBHBIX pe3y/IbTaToB [9].

Jpyroii npo6JsieMol SIBJISIETCS OTCYTCTBUE B CHOPTHBHOM 3aKOHOJATeJbCTBE Tep-
MUHOB, 0603HAYAKOIIUX KATEMOPUH CIIEIIUATUCTOB (PUTHEC-TPEHEP, UHCTPYKTOP TPEHAXKEP-
HOTO 3aJia U T.J.), OKa3bIBaKIUX YCAYTH HaCeJeHUIO 110 GU3NYECKOU NOATOTOBKE U pusnye-
CKOMY Pa3BUTHIO, @ TAKXKe MOATOTOBKOM K CIOPTUBHBIM MEPONPHUATUSM.

Kak cieayet U3 neprUHULIMU TEPMHUHA «TPEHEP», 3aKpelieHHOH B cT. 2 Pesepasib-
HOTo 3aKoHA «0 GU3NYECKOH KYJIbTYpe U CIIOPTeE», JaHHAsS KAaTeropus pacrnpocTpaHseTcs
TOJIBKO Ha JIUL, NPopeCcCHOHATbHO 3aHUMAKIIUXCS CO CIOPTCMEHAMU Ha OCHOBAaHUU TpPy-
JIOBbIX B3aUMOOTHOILIIEHUH, 0 4YeM ObLJIO cKa3aHo paHee [4]. OgHako, B HOBOM Npodeccuo-
HaJbHOM cTaHJapTe «CnenyaaucT mo NpoJBMKeHUI0 GuTHec-ycayr» [8] conepxkartcs
TEepMHHbI (HO He omnpejessoTcs), o603Havyalie BO3MOXHble HAaMMEHOBAHUS JOJIPKHO-
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CTel CcrnenuaJruCcTOB, OKa3bIBAKIIUX GUTHEC-YCIYTH, K YUCIY KOTOPBIX YKa3aHHbIA CTaH-
JapT OTHOCUT «CIELUAJUCT N0 MNPOABUNKEHUID (PUTHEC-YCJIYT», «aCCUCTEHT (QUTHeC-
TpeHepa», «pUTHeC-TPeHepP», «TPEeHeP» U JP.

Takum o6pasoM, ciaesnyeT caesaTb BBIBOJ O TOM, UTO CJIOXXUBILASICA B CHOPTHBHOM
3aKOHO/Z,AaTeNbCTBe U chepe GU3NUECKOU KyJAbTYyphl U CIOPTA CUTyaLUsl C OHOW CTOPOHBI
TOBOPUT 006 MMeILIMXCA NpobJieMax, B YaCTHOCTH, HECOBEPLIEHCTBE PAaBOBOr0O peryJiu-
pOBaHHUA OT/eJIbHbIX HallpaBJeHUH QU3NYECKON KYJIbTYPbl U CIIOPTA, C APYrOdl CTOPOHBI —
3TO JjlaeT BO3MOXKHOCTb J/I1 Pa3BUTHUS M COBEPLUEHCTBOBAHMS, KaK 3aKOHOAATEJIbHON 6a3bl,
TaK ¥ pa3BUTHA chepbl GU3NUECKON KYJIBTYpPHI B 1i€JI0M, I03BOJIsAS, TEM CaMbIM, KaK rocyzap-
CTBEHHBIM, TaK U YaCTHBIM KOMMepYeCKHUM CTPYKTypaM NOMyJIIPU3UPOBATh 3TO BaXKHeMHIlIee
HallpaB/IeHHe B KU3HeJesATeJbHOCTHU YeJI0BeKa, 00I1ecTBa U rOCyAapCcTBa, YTO B YaCTHOCTH
cleflyeT paccMaTpUBaTh Kak peasnu3anvio Ykasa [Ipesugenta PO ot 7 masa 2018 r. Ne 204
«0 HayMOHAJbHBIX LieJIIX U CTpaTern4ecKkux 3aJiayax pa3sButusa Poccuiickoit @enepanuu
Ha nepuo/ o 2024 roga» [5], c y4eToM TOTro, YTO «kHOPMBI JelcTBywIleld Konctutyuuun
Poccuiickont ®efepanuy, onpejesioniye NoJHOMo4Yus peiepabHbIX OPTaHOB rocyaap-
CTBEHHOM BJIACTH, BIIOJIHE 00eCneyuBalOT CO3JjaHHUE MOJHOLEHHON CUCTEMbl B3aHWMO-
JleICTBUSA MeXy YPOBHAMHU NyOJMYHOM BJIACTH, JPYTUMHU 371eMEHTAMHU CUCTEMBI yIIpaB-
JeHus1 chpepord GU3MUYECKON KYJbTYPhbl U CIOPTA U UHCTUTYTAMM IFPaXKJaHCKOT0 06l e-
CTBa B LeJIIX NOCJeZ0BaTeJbHON peasy3alu NpaBa Ha 3aHATHE QU3UYECKOH KYJIbTY-
poii 1 copTom» [12].
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SOME PROBLEMS OF USING TERMS
IN THE RUSSIAN LEGISLATION ON PHYSICAL CULTURE
AND SPORTS

Elshan F. Mamedov*

Annotation. The article is devoted to the problems of using terms and defi-
nitions in the Russian legislation on physical culture and sports. The author notes
the need to revise the legislative definitions of the terms "coach”, "athlete”, "train-
ing events" and other terms that are of fundamental importance for the legal regu-
lation of relations, both in the field of physical culture and sports in general, and in
the field of the fitness industry, as commercial direction of physical culture, which
currently also needs legislative regulation, including in terms of the unification of
the conceptual apparatus.
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In modern times, the physical and moral health of Russian citizens is of particular
importance. The rapid development of the sphere of physical culture and sports in our
country requires careful legislative regulation of such relations. The main legislative act in
this area is, first of all, the Russian constitution, which contains the main provisions regard-
ing the need to preserve and increase the physical health of citizens and the spread of
sports and physical culture in the country [1; 11, p. 3].

The basis of the legal regulation of physical culture and sports in the Russian Feder-
ation is the Federal Law of December 4, 2007 No. 329-FZ (as amended on April 28, 2023)
“On Physical Culture and Sports in the Russian Federation” [4]. This normative legal act es-
tablishes the legal, organizational, economic and social foundations of activities in the field
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of physical culture and sports, defines the basic principles and concepts of the legislation
on physical culture and sports.

As M.G. Vulakh "for the implementation of effective legal regulation of social rela-
tions in the field of physical culture and sports, the correct definition of the main categories
and concepts used in this area of human activity is of great importance" [10]. In this regard,
it should be emphasized that in domestic rule-making practice, an approach has developed,
according to which the terms of the most important concepts, from the point of view of le-
gal regulation, are traditionally fixed at the beginning of the text of a normative legal act.
The Federal Law “On Physical Culture and Sports” is no exception [4].

Despite the fact that at present the legislator, through the rules of law, seeks to fully
regulate social relations arising in the field of physical culture and sports, so far a number
of provisions of the legislation on sports are either contradictory or lack the norms neces-
sary for this branch of legislation rights. It seems that the existence of such situations, in
particular, is caused by the lack of due consideration on the part of the authorities of the
developing relations in the field of physical culture and sports.

The confirmation of the above statement is the use in the legislation on physical cul-
ture and sports, first of all, of special terms that define the categories of persons carrying
out training activities with athletes and other persons.

First of all, it should be noted that, despite the diversity of relations in the field of
physical culture and sports, ranging from amateur sports, elite sports, professional sports
and ending with fitness classes, Art. 2 of the Federal Law "On Physical Culture and Sports"
contains the term "coach", which is understood as an individual who has the appropriate
secondary vocational education or higher education and carries out training activities with
athletes, as well as manages their competitive activities to achieve sports results [4].

Based on the definition of this term, it becomes obvious that a coach must have
a special education, qualifications and his activities should be aimed at working with ath-
letes. At the same time, in the law under consideration, the term “athlete” means an indi-
vidual involved in the selected sport or sports and performing at sports competitions. In
other words, the coach has the right to conduct training events only with those persons
who subsequently will have to record the results of their training in competitions.

Despite the presence in the legislation of separate rules governing the relationship
between a coach and an athlete, the specifics of labor relations with these persons, it seems
that such an interpretation of the term "athlete" is unsuccessful, since any person who
wants to get in shape or intends to perform any sports performance in the chosen sport
without the help of a coach, can rightfully call himself an athlete.

The Russian labor legislation contains norms regulating certain aspects of labor re-
lations in the field of physical culture and sports. Thus, Chapter 54.1 of the Labor Code of
the Russian Federation contains norms regulating the specifics of the work of athletes and
coaches [2]. At the same time, it is noteworthy that in Article 348.1 of the Labor Code of the
Russian Federation, coaches are understood as employees whose labor function is to con-
duct training events with athletes and manage the competitive activities of athletes to
achieve sports results [2]. A similar interpretation of the term “coach” is contained in the
Decree of the Plenum of the Supreme Court of the Russian Federation dated November 24,
2015 No. 52 “On the application by courts of legislation regulating the work of athletes and
coaches” [7].

In accordance with Article 348.2 of the Labor Code of the Russian Federation, em-
ployers are obliged, both when hiring and during the term of the employment contract, to
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acquaint athletes, coaches against signature with the norms approved by the All-Russian
sports federations, the rules of the relevant sports, provisions (regulations) on sports com-
petitions, all-Russian anti-doping rules and anti-doping rules approved by international
anti-doping organizations, the terms of contracts between the employer and sponsors
(partners), advertisers, organizers of sports events and all-Russian sports federations in
the part directly related to the work of athletes and coaches. It is the responsibility of the
All-Russian sports federation for the relevant sport or sports to familiarize athletes, coach-
es with the said norms, rules, regulations (regulations) and conditions in the part directly
related to their participation in sports events as part of the sports team of the Russian Fed-
eration [2].

Based on the text of Article 348.2 of the Labor Code of the Russian Federation, we
are talking about those coaches and athletes whose labor activity is directly related to sub-
sequent performances at professional sports competitions, under which Art. 2 of the Fed-
eral Law “On Physical Culture and Sports” refers to sports competitions in team sports, par-
ticipation in which is aimed at generating income and one of the conditions for the admis-
sion of an athlete to which is that he has an employment relationship with the relevant pro-
fessional sports club, unless otherwise established by the organizer such competitions for
certain categories of their participants. In other sports, professional sports competitions
are sports competitions, participation in which is aimed at generating income and which
are determined as such by their organizers in accordance with the provisions (regulations)
of sports competitions.

At first glance, the analysis of the considered definitions of the terms "coach",
"sportsman” and the interaction between these categories of workers should not cause any
particular difficulties in the process of law enforcement of the legislation on physical cul-
ture and sports. However, a more detailed analysis of the norms of the Federal Law "On
Physical Culture and Sports" [4] allows us to conclude that another category of specialists
who carry out training activities, the purpose of which is to maintain a healthy lifestyle,
strengthen immunity through increased physical activity, restore health after illnesses, etc.
for that part of the population that does not belong to the category of athletes, remains out-
side the scope of the legal regulation of this law. We are talking directly about fitness indus-
try specialists providing services to the public through training both at the fitness center
and independently through online training.

For persuasiveness, it seems appropriate to define the concept of "training events".
It is noteworthy that the Federal Law "On Physical Culture and Sports" does not contain
a definition of this concept, despite its frequent mention. At the same time, within the
meaning of the law, training events are classified as sporting events. So, in Article 2 of the
Federal Law “On Physical Culture and Sports”, sports events are defined as sports competi-
tions, as well as training events, including theoretical and organizational parts, and other
events in preparation for sports competitions with the participation of athletes [4].

It is also worth mentioning that sports events are defined as a set of activities to
prepare an athlete for sports competitions. It is noteworthy that, in accordance with Art. 2
of the Federal Law “On Physical Culture and Sports”, sports training is understood as
a training process that is subject to planning, includes mandatory systematic participation
in sports competitions, is aimed at physical education and improvement of sports skills of
persons undergoing sports training, and is carried out on the basis of the state ( municipal)
assignments for the provision of sports training services or a contract for the provision of
sports training services in accordance with sports training programs [4].
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At the same time, Federal Law No. 127-FZ of April 30, 2021 contains a new edition
of the concept of sports training, under which, from January 1, 2023, the educational and
training process should be considered, which is subject to planning, is carried out as part of
educational or labor activity, is aimed at physical education and physical development of
athletes, improvement of their sportsmanship through systematic participation in sports
events, including sports competitions [3]. Hence we conclude that the term "training activi-
ties" in the legislation is not defined.

In the cases described above, we are again faced with a situation where we are talk-
ing exclusively about professional interaction between a coach and an athlete, the result of
which is preparation for participation in sports competitions, accompanied by the registra-
tion of these relations in accordance with labor legislation and (or) education legislation.

In turn, in accordance with the Strategy for the Development of Physical Culture and
Sports in the Russian Federation for the period up to 2030, as one of the priority areas for
the development of the economic model of physical culture and sports, it is envisaged to
improve the legal regulation of the activities of fitness centers, as well as issues of quality
and security of fitness services in order to create conditions for the effective development
of the fitness industry as a commercial area of physical culture [6].

However, until today, the issue of the legal status of fitness industry workers has not
been determined. In particular, the issues of defining such concepts as a fitness trainer, fit-
ness instructor, gym instructor, etc., the level of education and qualifications of which are
the determining factors for the provision of high-quality commercial services by such spe-
cialists, accompanied by life safety, remain outside the scope of legal regulation and health
of clients.

Also of interest is the fact that in accordance with Part 5 of Art. 30.1 of the Federal
Law "On Physical Culture and Sports”, fitness centers and their associations, among other
things, have the right to organize and (or) conduct official sports events, which in turn be-
long to the category of concepts used purely in the field of professional (labor) relation-
ships between a coach, an athlete and a sports organization [4]. In this regard, the status of
fitness centers remains unclear, the main purpose of which is to provide citizens with ser-
vices for physical training and physical development, not related to the professional train-
ing of athletes, but not excluding it.

Regarding the existence of a professional relationship between a specialist and a client
of a fitness center, there is also the fact that on the basis of a fitness center, an employee with
sufficient qualifications has the right (under contractual relations) to prepare fitness center
clients for participation in sports events held by physical culture and sports organizations ac-
credited by the Ministry of Sports of the Russian Federation, as well as the so-called alternative
sports organizations representing a particular sport or its individual disciplines.

A striking example of the described situation is the preparation of athletes in fitness
centers for participation in powerlifting competitions. As you know, in Russia there is only
one organization that has state accreditation from the Ministry of Sports of the Russian
Federation - the Russian Powerlifting Federation (hereinafter referred to as the RPF).
Standards and sports titles performed by athletes at competitions held under the auspices
of the FPR are assigned directly by the Ministry of Sports of the Russian Federation in ac-
cordance with the established legislative procedure. In turn, the standards and titles per-
formed by athletes at sports events held by alternative powerlifting federations, the Minis-
try of Sports of the Russian Federation, as well as the FPR, are not recognized as official and
are not taken into account as official documents confirming the relevant information.
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In the current situation, which allows fitness centers to prepare their clients for the-
se competitions, by concluding an appropriate contract regulated by civil law, the status of
a fitness center employee providing coaching services (fitness trainer, gym instructor, etc.)
is not fully understood and a client who, in the course of this training, partially acquires the
status of an athlete.

Russian sports legislation still does not contain a definition of the term "fitness". The
only legal definition of this concept is in the text of GOST R 56644-2015 “Services to the
population. Fitness services. General requirements”. So, in accordance with paragraphs. 3.1
of the State Standard, fitness is defined as a complex of sports and recreational activities
and actions aimed at the formation, maintenance and strengthening of human health, its
physical rehabilitation, the organization and conduct of sports and recreational and sports
leisure and the achievement of sports results [9].

Another problem is the absence in the sports legislation of terms denoting catego-
ries of specialists (fitness trainer, gym instructor, etc.) providing services to the population
in physical training and physical development, as well as preparing for sports events.

As follows from the definition of the term "coach", enshrined in Art. 2 of the Federal
Law "On Physical Culture and Sports", this category applies only to persons professionally
involved with athletes on the basis of labor relations, as mentioned earlier [4]. However,
the new professional standard “Fitness Services Promoter” [8] contains terms (but is not
defined) denoting possible job titles for fitness services professionals, to which the speci-
fied standard includes “fitness services promotion specialist” , "assistant fitness trainer",
"fitness trainer", "trainer", etc.

Thus, it should be concluded that the situation that has developed in sports legisla-
tion and the field of physical culture and sports, on the one hand, indicates the existing
problems, in particular, the imperfection of the legal regulation of certain areas of physical
culture and sports, on the other hand, this provides an opportunity for development and
improvement of both the legislative framework and the development of the sphere of phys-
ical culture as a whole, thereby allowing both public and private commercial structures to
popularize this most important direction in the life of a person, society and the state, which
in particular should be considered as the implementation of the Decree of the President of
the Russian Federation of May 7, 2018 No. 204 “On the national goals and strategic objec-
tives of the development of the Russian Federation for the period until 2024” [5], taking
into account the fact that “the norms of the current Constitution of the Russian Federation,
which determine the powers of federal government bodies, are quite ensure the creation of
a full-fledged system of interaction between the levels of public authority, other elements
of the management system in the field of physical culture and sports and civil society insti-
tutions in order to consistently implement the right to engage in physical culture and
sports” [12].
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3AHIUTA HAITUOHAJIbHBIX MEHBIIMHCTB 10 HAYAJIA
XX BEKA: KOJIOHHUH EBPOIIbI U HHOPOALIbI POCCHUH

AHHOomayus. B cmamoee ucciedyromcsi 80npocsi npagosoli 3aujumasl Hayu-
OHA/IbHBIX MEHBWUHCME 8 Nepuod KO/I0HUAAbHOU IKCNAHCUU e8ponetickux cmpaH
8 CpaBHeHUU ¢ noaumukoll admuHucmpayuu Poccutickoll umnepuu 8 omHoweHuu
uHopodyes, desiaemcs 861800 0 peCMPUKYUOHAALHOM NPABOBOM NOpsidke 8 OMHO-
WeHUU Hapodog esponetickux KO/IOHUL U Npaso8om namepHAa/Au3Me pocculickotll
cucmeMbl ynpas/ieHusi UHOPOJ4eCKUM HACEAEHUEM.

Kawouesvle cnosa: npasa uesnoseka, hpaga MeHbWUHCMS, 3MHUYeCKUe
npaea, Koa0HUAAU3M, UHopodybsl 8 Poccutickoli umnepuu.

MupoBasi UCTOpPUS NOKA3bIBAET, YTO MPABOBAs 3alljUTa MEHbIIMHCTB fAABJSAETCA Jeu-
CTBEHHBIM CPeJICTBOM yperyJMpOBaHUsA Jlake JJIUTEIbHBIX U KPOBOIPOJUTHBIX KOH(IUK-
TOB. [lepBOHaYa/IbHO UHCTUTYT 3aUIMThI IPAB MEHBIIMHCTB ObLI CBSI3aH C MPABOBbIM I0JI0-
>)KEHHEM eBPOMNEeNCKUX PeJIMTMo3HbIX coobiecTB. HanTckuit agukT 1598 r. ¢ppaHiy3ckoro
kopoJia 'enpuxa 1V, fapoBaBimuii cBo604y BepoUCIIOBEJaHUs I'yreHOTaM, 3aBepLInJ epu-
0/l peJIMrM03HbIX BOMH Bo ®paHLMM, HayaBLIKiica B 1562 r. Bectdanbckuih MUpHBIN 0T0-
Bop 1648 r. onpenenns cBo60Jbl U paBHONpPABUS NMPOTECTAHTCKUX PEJUTHO3HBIX MEHb-
IIUHCTB B ['epMaHuiu ¥ 0603Ha4va/1 3aBeplleHre KPOBONPOJUTHOU TpuaLaTUIeTHEN BOWHBI.

OTaesibHbIEe HALIMOHAJIbHbIE TPYIIIbI CTAJA 00'b€KTOM MPAKTHUYECKON MEXIyYHAPO/I-
HOM NpaBOBOM 3alUThl TOJbKO B XIX B. TeopeTHYeCKHM 3TOT BOIPOC BIepBbl€ BO3HUK
B OTHOILEHWU MpPaBOBOro craryca uHjenneB HoBoro CBeTa mocse ero oTkpbiTusa X. Ko-
JiyMb60oM. TeolleHTpUCTCKas U/I€0J0TUS KaTOJNYECKON 1lepKBU He MpU3HaBaJja UHJENUIeB
AMepuku «cblHaMU boXbUMMY», TO eCTh JIMIIaIa UX OCHOBHBIX [IPaB yesJoBeKa. 3aBOeBaHUE
HoBoro CBeTa conpoB0X/jaJioCh MacCCOBbIMU YOUNCTBAMHU U MOJIHBIM pa3rpabJjieHueM Tep-
putopuid. OgHako yxe B 1530-x rr. ucnanckue rymanuctol @. ge Butopus u b. ge Jlac Ka-
cac 060CHOBBIBAJIM YeJioBeyecKoe JOCTOMHCTBO HacesJeHUsl paHee HeU3BECTHBIX eBpO-
neyaM 3eMeJsib M UX MIPaBa Ha XU3Hb, U pacnopsikeHue CBOMMHU 3eMasaMu. D. e Butopus
B 1532 r. ony6sinkoBas «Jlekiuu 06 UH/IeN1ax U BOEHHOM IpaBe», B KOTOPbIX 0O0CHOBBI-
BaJl IPaBO MH/EHIeB HA COOCTBEHHOCTD, KaK 3TO MPU3HABAJIOCh B OTHOIIEHUU XPUCTHAH-
CKUX HapooB [5]. [Ipu 3TOM Ky/IbTypHbIe U PeJUTMO3HbIEe pa3J/IMuus, [0 MbICIU aBTOPa,
He MOTJIY CJIY>KUTb OCHOBaHHEM [iJisl JiMlleHus npaBa. OJHaKO 3TU UJieU He MOJYIUHU B TO
BpeMs 0QUIMaIBLHOTO MPAaBOBOr0 0pOpMJIeHHS.

B neknapauusax @paHily3cKOW peBOJIIOLMU BEPBble ObLI 3aKOHOJATebHO 3aKpell-
JIEH HallMOHAJIbHbIM MPUHLMI FOCYAapCTBEHHOM BJIACTH, Korja B CT. 3. [lekyapauuu npaB
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Hus (I'YAII), foKTOp UCTOPUYECKHUX HAYK, AoueHT. E-mail: batukom@mail.ru
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YyeJIOBeKa M TpaKJaHWHA yTBEPXJaJoChb, YTO MCTOYHMUK BJIACTH €CTb HalLUf, 3aMEHUB
«[lpaBaMM HaLuK» paHee obuienpusHaHHOe B EBpone «mpaBo KopoJsiek». HoBasa mozenb
rocyZilapcTBa 6a3vpoBasiacb Ha HallMOHAJbHOM eJUHCTBE U IJeHTPaJM30BaHHOM yIpaBJe-
HuM. Hanuen cyrTanoch abCoNIOTHOE OOJIBIIMHCTBO HAaceJleHUsl UCTOPUYECKU CI0XKUBIIe-
rocs rocyiapcTBa, 6e3 onpe/eIeHHOr0 pas3/Inyrs COCTABJ/ABLIMX €r0 STHUYECKUX FPYIII.

TeMm He MeHee, NPUHUHUN «JEeMOKPAaTUYECKOTO OOJILIIMHCTBA» BCKOpPE BCTPETHJI
KPUTHUKY psAZia TeOpeTUKOB. TakK, 3KOHOMUCT U nosauTtosor /x. CT. MU/LIb yke BO BTOPOH
nosioBrHe XIX B. yTBep/aJ, 4TO B 33/la4y pa3BUTHUA JeMOKpPAaTUYeCKOro 00111ecTBa B CO-
CJI0OBHBIX MJIM MHOTOHALlMOHAJIbHbIX OCY/lapCTBaX «00JbUIMHCTBO U30UpaTesaei J0/xK-
HO UMeTb U GOJIBIIMHCTBO NpeACTaBUTe/Ied, HO U MEeHbUIMHCTBO U30HUpaTeseld [O0JKHO
uMeThb cBoux» [10, c. 93]. B aToM ciiyyae OH OTMeYaeT, YTO, XOTS OOIIUN JleMOKpaTH -
YeCKUH MPUHIUI «pellleHUsI 60JbLIUHCTBOM» COXPaHsETCs, OAHAKO, B cjy4yae NPUHSATUSA
CIIOPHBIX pelleHUH, «kBO3MOXKHO, Jlake 0O4YeHb BEPOATHO, YTO NlepeBellrBalollee MHEHUe
NPUHAJIEXXUT TOJIbKO MeHbIIMHCTBY Hauuu» [10, c. 94]. llpu atom [xx. Ct. Muaib
yTBepxzaeT, 4yTo «Bce, 4TO [eHCTBUTENBHO CIIOCOOCTBYeT CKpEeLMBAaHUIO pa3JiM4dHbIX
HAl[MOHAJILHOCTEN U CJAUSHUIO UX... BCE 3TO COCTaBJISET 6Jsaro /s yejaoBedectBa» [10,
c. 226]. [loaToMy OH NOJIHOCTBbIO OTBepraeT IpaBa «AUKHUX», «HELUBUIM30BaHHbBIX»
Hapo/i0B, M YTBepKaeT NpaBa «JUBUJIN30BaHHOTO» MEHBIIUHCTBA Ha JI00ble 1elCTBUS,
CHOCOOCTBYIOLIME KYJIbTYPHON aCCUMUJIALMY OOJBIIMHCTBA. B ciydyae paBeHCTBaA B roc-
yAapCcTBe HalMOHAJIBHOCTEHN N0 YPOBHIO pa3BUTHUA U KosaudyecTBy /. CT. Muaib npen-
JlaraeT «COBEPLIEHHO Pa3opBaTh CBA3b MeX/Jy CO00I0» UM NepelTU K peepaTUBHOMY
ycTpoicTBy [10, c. 228].

Bomnpoc o npaBax MEHBUIMHCTB aKTUBHO 00CYy>k/iaJICsl B IIpecce U HAQy4YHOM Co0011e-
ctBe. JleoH /ltoru B pycJjie NO3UTUBUCTCKUX NPeJCTaBJeHUIN BbIJBUHYJ /L0 «0O'bEKTHUB-
HOI'0 IpaBa», KOTOpoe 06ecleynuBaslo COLUAIBHYI0 COJIMAapPHOCTh, OTPaHUYUBaAsA CyObeK-
TUBHbIE YCTpeMJIeHHUs. B paMKax cBoel KOHLeN MU OH KPUTUKOBAJ KJIACCUYECKYIO J1eMO-
KpaTHUYecKyr cucteMy [6, c. 17-19]. OcHoBy HOBoOM cucTeMbl npaBa JI. /lloru Bujen B npej-
CTaBUTEJIbCTBE I'PYII, B YUCJIO0 KOTOPBIX BXOAWJU Obl KaK NMPOMBIIIJIEHHbIE U XyJl0Xe-
CTBEHHbIe CUJIb], JEUCTBYIOLIME B CTPaHe, TAK U KOMMYHaJlbHble U CEMelHble TPYIIb,
Hay4Hble U peJIMrM0o3Hble opraHusanuu [7, c. 111-118].

CiefyeT OTMETHUTB, UTO 00/1aCTh BHYTPEHHET0 IPAXK/JaHCKOT0 NpaBa eBpOIeNCKUX
CTpaH He TOJIbKO JOIyCKaJ/la pa3JiMyre B [IpaBax MeXAy pa3/IMYHbIMU HALUAMU U HApPOJ-
HOCTSIMM, HO ¥ CIIOCOOCTBOBAJIa MPU3HAHUIO 3aKOHHOCTH pabCTBa, a KOJIOHWaJIbHAA MOJIN-
THKa eBPONENCKUX JepKaB MaJo OTJIMYajlach OT pabCKOro 3akabasieHUs MOJBJIACTHBIX
TeppUTOpUM. Jlaxke 3JIMThI KOJIOHWM 4Yalle Bcero o6Jafiaiu JMllb COBellaTeJbHbIM Ipa-
BOM IIPYU KOJIOHUAJIbHBIX a/IMUHUCTPALIUMAX «[UBUJIM30BaHHBIX» JlepKaB.

Tak, corsiacHoO 6pUTAHCKOMY aKTy O JIeMCTBUTEJbHOCTU KOJIOHHAJIbHBIX 3aKOHOB
1865 r. BCe CTOPOHBI )KU3HU aOOPUT€HOB B KOJIOHUAX He TOJIbKO JOJDKHBI ObLIM HU B 4YeM
He IPOTHBOPEYUTH 3aKOHAM MeTPOII0JINH, HO Y MOJHOCTBIO MOAYUHATBLCA BCEM NPUKa3aM
Y pacrnopspKeHUsM KOJIOHUAJbHOW aAMUHHUCTpauuu. [IpescTaBisisi BO3MOXKHOCTb abopu-
reHHBbIM Hapo/iaM XUTb Ha ObITOBOM YPOBHE COTJIACHO CBOMM TPAaAULHUAM, JOCTYI K «IIU-
BUJIN30BaHHbIM» MOJUTUYECKUM, 3KOHOMUYECKUM U KyJbTYpPHbIM $OpMaM OpraHU3al U
ob1iecTBa OblI MPAaKTUYECKU 3aKpbIT. B pesysbTaTe JiM60 NMpsIMOro ymnpaBJeHUs, JU60
KOCBEHHOT0, yepe3 KOMIIPaZl0PCKYI0 BePXYILIKY, KaK pU3HaBaJl JopA, XeHIH, «pacxox/e-
HUSA B OJIUTUYECKOM CTATyCe CaMO HaceJleHUe [KOJIOHUU| UK Jlaxke Te, KTO UM YIpaBJisi-
eT, pe/iko oco3HalT» [12, c. 28]. U 3T0 06CcTOSATENILCTBO BIOJIHE YCTPAUBaJIO KOJIOHHUAJb-
HY10 aZlMUHHUCTPALUIO.
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[IpaBoBOM MOPSJ0K B OTHOLIEHUH aOOPUTEHHOTO HAaceJeHHsI HOCUJI, TIPeX/ie BCETO,
PECTPUKLUOHHBINA XapaKTep, U, eCJIM TOBOPUTH O €ro LIMBUIM3aLMOHHOM QaKTOpe, TO OH
3aKJIl0yasicsl B 3ampeTe HauboJiee BO3MYTUTE/bHbIX 00blYaeB, TAKUX KaK YeJloBeYeCcKue
YKEPTBOIMPUHOILEHUS WM JIOJ0eAcTBO. [lo3uTHBHOE ke mpaBo, o6ecrneyrnBarllee BCEMY
HaceJIEeHUIO MTOJIMTUYECKOe, IKOHOMUYECKOe PAaBEHCTBO U KyJIbTypHOE Pa3BUTHE, 0 CaMO-
ro OKOHYaHUS KOJIOHUAJIbHOU 3M0XU U 06peTEHUsI KOJIOHUSIMUA HE3aBUCUMOCTH, paKTHue-
CKM He OCYLIeCTBJISJIOCh. PaccyeHns U npakTU4YeCcKUe NpeJJIodKeHUs1 eBPOIEeNCKUX Teo-
PETHKOB «COJIUAAPHOr0» 0OLecTBa U OCHOBAHHOTO Ha COJIMAAPHOCTU U NpeJCTaBUTEN b-
CTBe JleMOKpPaTHU4eCKOro mpaBa, K HaceJeHHUK KOJIOHUW He MpUMeHsJuchb. [lake Takas
dbopMa LMBUIM3ALMH, KaK MPOCBelleHUe MOJBJACTHOrO HacesJeHHs, paccMaTpUBaJlach
JIMIIb B KOHTEKCTEe XPUCTUAHU3AL WU U MOJHOCTbIO OTAABaJIOCh Ha OTKYIl PeJUTMO3HbIM
opraHusanusaM, a 3anaZjHoe o6pa3oBaHHWe MOTJIM IOJy4YaTh JHMIIb CaMble BEPXU KOJOHMU-
aJIbHOTO 0011eCcTBa.

B Poccuiickoii uMnepuu, B OTJIMYME OT KOJIOHUAJIbHBIX CUCTEM €BPONENCKUX Jiep-
»KaB, aAMUHUCTPATHMBHAs CUCTeMa He Obljla IOCTPOEHA M0 TEPPUTOPHUAIbHO-HALMOHAb-
HOMY MNpUHLMIY. MeTpono/iMajibHas UMIEpPHUs, pacUIMpsBUIasg CBOM TEPPUTOPUU MOJ
BJIMSIHUEM TaKHUX YCJOBUM, KaK OXpaHa IpaHUL], JOCTHXKEHHE eCTeCTBEHHO-NMPUPOHBIX
py6exxel (BOAHBIX MJIM TOPHBIX), IPOCbObI O 3al[UTEe U BKJIKWYEHUU B paMKuh Poccuu co
CTOPOHBI CONpe/ie/IbHBIX FOCYapCTB, OCYLIeCTBJIAIA aJMUHUCTPUPOBaHue «B pOpMHUPO-
BaHUU OCOOBIX COLIMA/JIbHbIX KaTeropuW, NpUYyAJMBO COYETABIIMX B cebe 3THUYECKHUH,
BEpPOMCIOBE/IHbIN U COCIOBHBIN NpU3HaAKu» [8, c. 117].

P51, BblJle/IeHHBIX HallMOHAJbHO-TEPPUTOPHA/IbHBIX €AUHUI, TaKUX Kak OUHJIAH-
nus u [losiblia, 6bIIM He TOJIBKO ypaBHeHbI B npaBax (PuniasaHaus B 1808 r., IMosbia -
B 1815 r.), HO ¥ UMeJiu GoJibllie CBOOO/], HEXKeJIM OCHOBHOE HaceJieHue uminepuu. B 1822 r.
ObLJ1 NPUHAT pa3dpaboTaHHbli M.M. CiepaHCKuUM «YCcTaB 06 ynpaBJeHUH UHOPOALEB» [4],
B KOTOPOM OBbLJIO IPOBeZIeHO TPaBOBOE pa3/esieHue KOCHOBHOI'O PYCCKOr0» U UHOTO Hapo-
JIOB 10 HAllMOHAJbHO-KYJbTYyPpHOMY NPUHIUNY. B coBeTCKkoe BpeMs 3TOT PaKT CAYKUI
OCHOBaHHUEM /[JIsl OTOX/JECTBJIEHUS €BPONEWCKON KOJOHUAJIbHOM MOJUTUKU U HALUO-
HaJIbHO-3aIMMHUCTPAaTUBHOW NOJIUTUKKA POCCUMCKONW MMIIEpUH, pacCMaTPpUBAEMOM TaKXe
B CBeTe JAMCKypca KOJIOHHa/IM3Ma. B HacTos1jee BpeMs U3ydyeHUe HHOPOJYEeCKOTr0 BOpoca
B Pocculickoil uMniepyy B OCHOBHOM BeJleTCSl B pycJie [BYyX NOJXO/I0B — «KHOBOUW HUMIIEp-
CKOUW UCTOPUU» U «BHYTPEHHEN KOJOHU3ALMU», KOTOPble 00'beJUHSIET OPUEHTATUCTCKAS
napaaurma [11, c. 164].

B YcTaBe coxpaHsnacek Tpagunus Poccuiickoro rocyapctsa ocob6o He BMeIIMBaAThb-
Csl BO BHYyTPEHHHUE /Jies1a MO/ BJIACTHOTO HEPYCCKOTO HaceJIeH!s, OTPaHUYMBasiCb B3UMaHHU-
eM HaJjIora-ficaka Ha HYX/bl rocyapcTBa. Tak, B caMOM Ha3BaHUU YCTaBa «ylpaBJieHUE
MHOPO/ILIEBY», A HE «yNpaBJieHUe HHOPO/[IlaMU» MPHU3HABAJIOCh MPAaBO MHOPO/IEB HA CaMO-
yIpaBJieHHe, OCHOBAaHHOE Ha HAllMOHAJIbHBIX 00bI4asgx U Tpaauuusax. CiefyeT OTMETUTS,
YTO COCJIOBHBIM XapaKTep 00LecTBa U ero BJACTHBIX OPraHoB, IO CyTH, ypaBHUBAJ Ipa-
BOBOM CTaTyC MOJAATHOTO HaceJeHUs1 BCEX UMIIEPUH, KaK PYCCKOTO, TAK U MHOPOAYECKOTO.
[Ipu aTOM YcTaB npejnosiaraa NOBbILIEHHE KYJIbTYPHOI'0 YPOBHSI MHOPO/LEB, HAa UTO YKa-
3bIBajia BO3MOXKHOCTb «Iepexo/ia OT/leJIbHbIX IJIeMeH U3 OJHOr0 paspszia B Apyroi» [4,
c. 394-395].

B cepenune XIX B. HauaBuIMecss pedOpMbl POCCUHMCKOTO OOIECTBA Aald HOBbIA UM-
MyJIbC 06CY>K/IEHHI0 TPABOBOI'0 M COI[UAJIBHOI'O CTaTyca HHOPOAYECKOro HaceseHus. B 1870 r.
MUHUCTP npocBewleHusa Poccurickon umnepuu /[I.A. TosicTol mnpejAcTaBUJ HUMIIEPATOPy
Anekcangpy Il foksiaz Mo BonpocaM NpoCBelleHUs] HHOPO/LIEB, B KOTOPOM ObIJIN YKa3aHbI
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pas/nyusa B CTeNeHU pycUPUKALMU U PEJIUTMO3HOW NMPUHAJAJIeXKHOCTH, Tpedylle pas-
JIM4HOro noaxoja [12, c. 375].

[Io utoram obcyxaeHus Bonpoca 26 mapta 1870 r. 6611 U3JaH yKa3 MMIepaTopa
«[IpaBusia o Mepax k obpa3oBaHUI0 Hacessawux Poccuio nHopoaueB» [3] — Mo cyTH yHU-
KaJIbHBIM /Il CBOEr0 BPeMeHHU JOKYMEHT, 06eCledMBaloLUi HepyCcCKoe HacesJleHue OJ-
HUM K3 OCHOBOIIOJIArallUX NPaBOM JMYHOCTU. UHOpOALBI NOJIydyald NMPaBO OTAABaTh
JleTell B IpaBUTe/JbCTBEHHbIE 3aBe/leHUs U, 10 pa3pelleHrI0 aIMUHUCTPALUH, 3aBOJUTh
cobCcTBeHHbIe. 3aKOHO/ATEbHO NMPeJ0CTaBJIAJ0Ch IPAaBO Ha MOJIHYI0 CBOOO/y BEPOHUCIIO-
BeJlaHUS.

Kak numetr M.A. ®asendeBa, «uMIepckoe 6/1ar0CKJIOHHO-NIATEPHAJNCTKOE OTHO-
HIeHMe K WHOPO/IIaM MMeJI0 MparMaThyeckue ocHoBaHusi» [13, c. 379] - cTpeMJjieHue
K YBEJUYEHUI0 TePPUTOPUH U HaceJIeHUs, PeCypCHOCTU IOCyJapCcTBa U HeAONyLleHUs
3TOTO e CO CTOPOHBI JPYTUX JepaB BOJIU3U CBOUX IpaHull. [lokasaTe/lbHbI yCI0BUA aj-
MUHHUCTPUPOBAHUS CO CTOPOHBI y4pexJeHHbIX corjacHo «[losoxeHHI0 06 MHOPOALAX»
1892 r. MHOPOJHBIX yNpaB, KOTOPBIM BMEHAJIOCh CJA€JUTb, YTOOBI MeCTHble HHOPOAYe-
CKUI OpraH «,elCTBOBaJ He MHA4e, KaK K 0011el 10Jib3e, U HU 10/, KAKUM BU/IOM He CTecC-
Hs1Jl BBEpEHHBIX €My JII0/lel; YTOObl OH He YIyCKaJl U3 BUAY HYXKJ HapoJHbIX» [1, c. 531].

B ucTtopuu HeraTUBHYIO OLlEHKY MUMeJIU KyJbTYpPHO-OIPaHUYUTeEbHble Meponpus-
THUA POCCUMCKOW aJIMAHHUCTPALUU B OTHOILIEHUH €BPEeNCKOr0 HacCeJIeHUS: YCTaHOBJIEHHE
4YepT OCeAJIOCTH, OFPAaHUYEHHUs 10 NIPUeMYy B roCyAapCTBeHHble 0O0pa3oBaTeJbHbIE y4ype-
KJAEeHUS U 3aHATUA AoJDKHOcTed. OfHAKO ciaefyeT OTMETUTb, UTO OOJIBLIMHCTBO 3THUX
IIPaBOBbIX OrpaHUYeHUl PoccuiicKkoe rocyjapcTBO MOJYYUJIO «B HACJAEACTBO» B XOJe pas-
ZesoB [losbmin BMecTe ¢ NOJBCKUMH TEPPUTOPUSAMH, HAa KOTOPBIX U NPOXKHUBaJIO 3HAYU-
TeJIbHOe YUCJIO eBpeeB, a K Havyasy XX B. MHOTHE U3 3TUX YCTAaHOBJIEHUH ObLIM 3HAYU-
TeJIbHO CMATrYEHbl, YTO BbI3BAJIO OOLIECTBEHHYIO PEAKLMI0 U MOTrPOMBI, [0 Npece4eHUIo
KOTOPBIX IPAaBUTEJIbCTBO eHCTBOBAJIO XKECTKO U IIPSMO.

TakuM 06pa3oM, MOXXHO OTMETUTb 3aMeTHO€e pasjiMyve B MPaBOBOM I0JIOXKEHUHU
KOJIOHUA/IBHBIX HApOJIOB €BPOMNENCKHUX JepKaB U MO0JIOKEHWHU HalMOHAJbHbIX MEHb-
muHCTB (MHOpoALeB) B Poccuiickoit uMmnepuu k Hayasny XX B. Ho B iesioM perjiaMmeHTanus
3alIMThl 3TUX NpaB U B Poccuiickoi MMnepuu 6blia JeKJapaTUBHOW, OCHOBAaHHOM He Ha
3aKOHe, a Ha «[IOHATHHU MepbI» [9, c. 137], 1 yacTo npaBa MEHBIIMHCTB He 06ecneYrnBasoch
COOTBETCTBYIOILEM NPAKTUKOM.

Takxe ciefyeT OTMETUTh, YTO B KOPOTKUM CPOK JIeMOKPaTUYECKOrO NpaBJeHUs
B Poccum nociie cBep)xeHrs MOHapxuu 6bl10 NpUuHATO [locTaHoBNIEeHUe BpemeHHoro npa-
BUTe/IbCTBA «06 OTMeHe BEpOUCIOBEAA/IbHBIX U HAallMOHAJNbHbIX OFPAaHUYEHHUI», B KOTO-
pOM 0c000 yKa3bIBaJIOCh, YTO «BCe YCTAaHOBJIEHHBIE eMCTBYIOLIMMHU Y3aKOHEHUIMHU Orpa-
HUYEHHUS B IpaBaxX POCCUMCKUX Fpak/iaH, 00yCI0BJIeHHblE NPHUHA/JIEXXHOCTBIO K TOMY WJIU
MHOMY BEpOMCIIOBEJJaHMI0, BEPOYYEHHUIO UM HAlMOHAJbHOCTH, OTMeHATCA» [2]. Bripo-
4yeM, 3TH NOJUTUYECKHEe IIYHKThI NI0JI0KEHHUSA He OblIM peaJu30BaHbl B CBA3U ¢ OKTAOPH-
ckoi peBoJsitoriier 1917 r. ¥ pa3roHOM YupeauTeabHOr0 co6paHus B Havasie 1918 .
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World history shows that the legal protection of minorities is an effective means of
resolving even long and bloody conflicts. Initially, the institution of protecting the rights of
minorities was associated with the legal status of European religious communities. The
Edict of Nantes in 1598 of the French King Henry IV, which granted religious freedom to
the Huguenots, ended the period of religious wars in France, which began in 1562. The
Treaty of Westphalia in 1648 determined the freedoms and equality of the Protestant reli-
gious minorities in Germany and marked the end of the bloody Thirty Years' War.

Separate national groups became the object of practical international legal protec-
tion only in the 19th century. Theoretically, this question first arose in relation to the legal
status of the Indians of the New World after its discovery by H. Columbus. The theocentric
ideology of the Catholic Church did not recognize the Indians of America as "sons of God",
that is, deprived them of basic human rights. The conquest of the New World was accom-
panied by massacres and complete looting of territories. However, already in the 1530s.
Spanish humanists F. de Vitoria and B. de Las Casas substantiated the human dignity of the
population of lands previously unknown to Europeans and their right to live and dispose of
their lands. F. de Vitoria in 1532 published Lectures on the Indians and Military Law, in
which he substantiated the Indians' right to property, as it was recognized in relation to
Christian peoples [5]. At the same time, cultural and religious differences, according to the
author, could not serve as a basis for deprivation of the right. However, these ideas did not
receive formal legal formalization at that time.

In the declarations of the French Revolution, the national principle of state power
was legislated for the first time, when in Art. 3. The Declaration of the Rights of Man and
Citizen asserted that the source of power is the nation, replacing the "rights of nations"
previously generally recognized in Europe with the "right of kings". The new model of the
state was based on national unity and centralized government. A nation was considered to
be the absolute majority of the population of a historically established state, without a defi-
nite distinction between its ethnic groups.

However, the principle of "democratic majority" soon met with criticism from a number
of theorists. Thus, the economist and political scientist J. St. Mill in the second half of the
19th century. argued that in the task of developing a democratic society in estates or mul-
tinational states, “the majority of voters should have a majority of representatives, but
a minority of voters should also have their own” [10, p. 93]. In this case, he notes that,
although the general democratic principle of “decision by majority” is preserved, howev-
er, in the event of controversial decisions, “it is even very likely that the prevailing opin-
ion belongs only to a minority of the nation” [10, p. 94]. At the same time, J. St. Mill argues
that "Everything that really contributes to the crossing of various nationalities and their
merging ... all this is good for mankind" [10, p. 226]. Therefore, he completely rejects the
rights of "wild", "uncivilized" peoples, and affirms the rights of a "civilized" minority to
any actions that contribute to the cultural assimilation of the majority. In the event of
equality in the state of nationalities in terms of development and number of J. St. Mill
proposes to “completely break the connection between themselves” or move to a federal
structure [10, p. 228].

The issue of the rights of minorities was actively discussed in the press and the sci-
entific community. Leon Duguit, in line with positivist ideas, put forward the idea of "objec-
tive law", which ensured social solidarity, limiting subjective aspirations. As part of his
concept, he criticized the classical democratic system [6, p. 17-19]. L. Duguit saw the basis
of the new system of law in the representation of groups, which would include both indus-
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trial and artistic forces operating in the country, as well as communal and family groups,
scientific and religious organizations [7, p. 111-118].

It should be noted that the area of internal civil law of European countries not only
allowed a difference in rights between different nations and nationalities, but also contrib-
uted to the recognition of the legality of slavery, and the colonial policy of the European
powers differed little from the slave enslavement of subject territories. Even the elites of
the colonies most often had only an advisory right under the colonial administrations of the
"civilized" powers.

Thus, according to the British act on the validity of colonial laws of 1865, all aspects
of the life of aborigines in the colonies not only had to not contradict the laws of the mother
country in any way, but also completely obey all orders and orders of the colonial admin-
istration. By presenting the opportunity for aboriginal peoples to live at the everyday level
according to their traditions, access to "civilized" political, economic and cultural forms of
social organization was practically closed. As a result of either direct control or indirect,
through the comprador elite, as Lord Hayley admitted, “discrepancies in political status are
rarely recognized by the population [of the colonies] or even by those who govern them”
[12, p. 28]. And this circumstance suited the colonial administration quite well.

The legal order in relation to the aboriginal population was, first of all, of a restric-
tive nature, and, if we talk about its civilizational factor, it consisted in the prohibition of
the most outrageous customs, such as human sacrifice or cannibalism. Positive law, which
ensures political, economic equality and cultural development for the entire population,
was not actually implemented until the very end of the colonial era and the acquisition of
independence by the colonies. The arguments and practical proposals of the European the-
orists of a "solidarity" society and democratic law based on solidarity and representation
were not applied to the population of the colonies. Even such a form of civilization as the
enlightenment of the subject population was considered only in the context of Christianiza-
tion and was completely at the mercy of religious organizations, and only the very top of
the colonial society could receive Western education.

In the Russian Empire, in contrast to the colonial systems of the European powers,
the administrative system was not built according to the territorial-national principle. The
metropolitan empire, expanding its territories under the influence of such conditions as the
protection of borders, the achievement of natural boundaries (water or mountains), re-
quests for protection and inclusion in the framework of Russia from neighboring states,
carried out administration "in the formation of special social categories, bizarrely combin-
ing ethnic, religious and estate features” [8, p. 117].

A number of selected national-territorial units, such as Finland and Poland, were not
only equal in rights (Finland in 1808, Poland in 1815), but also had more freedoms than the
main population of the empire. In 1822, developed by M.M. Speransky "Charter on the
management of foreigners"” [4], in which the legal division of the "main Russian” and other
peoples was carried out according to the national-cultural principle. In Soviet times, this
fact served as the basis for identifying the European colonial policy and the national-
administrative policy of the Russian Empire, also considered in the light of the discourse of
colonialism. Currently, the study of the foreign issue in the Russian Empire is mainly car-
ried out in line with two approaches - “new imperial history” and “internal colonization”,
which are united by the orientalist paradigm [11, p. 164].

The Charter preserved the tradition of the Russian state not to interfere particular-
ly in the internal affairs of the subject non-Russian population, limiting itself to the collec-
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tion of the yasak tax for the needs of the state. Thus, in the very title of the Charter “man-
agement of foreigners”, and not “management of foreigners”, the right of foreigners to
self-government based on national customs and traditions was recognized. It should be
noted that the class character of society and its authorities, in fact, equalized the legal sta-
tus of the taxable population of the entire empire, both Russian and foreign. At the same
time, the Charter assumed an increase in the cultural level of foreigners, which was indi-
cated by the possibility of “transition of individual tribes from one category to another”
[4, p. 394-395].

In the middle of the XIX century. the reforms of Russian society that began gave
a new impetus to the discussion of the legal and social status of the non-Russian popula-
tion. In 1870, the Minister of Education of the Russian Empire D.A. Tolstoy presented to
Emperor Alexander II a report on the education of foreigners, which indicated differences
in the degree of Russification and religious affiliation, requiring a different approach [12, p.
375]. As a result of the discussion of the issue, on March 26, 1870, the emperor issued a de-
cree “Rules on measures for the education of foreigners inhabiting Russia” [3] - an essen-
tially unique document for its time, providing the non-Russian population with one of the
fundamental rights of the individual. Foreigners received the right to send their children to
government institutions and, with the permission of the administration, to start their own.
Legislatively granted the right to complete freedom of religion.

As M.A. Fadeicheva, “the imperial favorably paternalistic attitude towards foreigners
had pragmatic grounds” [13, p. 379] - the desire to increase the territory and population,
the resource of the state and prevent the same from other powers near their borders. In-
dicative are the conditions of administration by the foreign administrations established in
accordance with the “Regulations on Foreigners” of 1892, which were charged with ensur-
ing that the local foreign body “acted only for the common good, and under no guise did not
embarrass the people entrusted to it; so that he does not lose sight of the needs of the peo-
ple" [1, p. 531].

In history, the culturally restrictive measures of the Russian administration in rela-
tion to the Jewish population had a negative assessment: the establishment of the Pale of
Settlement, restrictions on admission to state educational institutions and occupation of
positions. However, it should be noted that the majority of these legal restrictions were
“inherited” by the Russian state during the partitions of Poland, along with the Polish terri-
tories, where a significant number of Jews lived, and by the beginning of the 20th century.
many of these regulations were significantly relaxed, which caused a public reaction and
pogroms, to suppress which the government acted harshly and directly.

Thus, one can note a noticeable difference in the legal status of the colonial peoples
of European powers and the status of national minorities (foreigners) in the Russian Em-
pire by the beginning of the 20th century. But in general, the regulation of the protection of
these rights in the Russian Empire was declarative, based not on the law, but on the “con-
cept of measure” [9, p. 137], and often the rights of minorities were not ensured by relevant
practice. It should also be noted that in the short period of democratic rule in Russia after
the overthrow of the monarchy, the Decree of the Provisional Government “On the aboli-
tion of religious and national restrictions” was adopted, which specifically stated that “all
restrictions on the rights of Russian citizens established by the current laws, due to belong-
ing to that or any other religion, creed or nationality are canceled” [2]. However, these po-
litical points of the provision were not implemented in connection with the October Revo-
lution of 1917 and the dissolution of the Constituent Assembly in early 1918.
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K.M. [lapoHsan”

JIMBEPAJIBHBIE OCHOBbI HHCTHUTYTA HEH3YPbI
B OTEYECTBEHHOM IroCyIAPCTBEHHO-ITPABOBOM
PEXXKMME KOHLA XX - HAYAJIA XXI BB.

AHHOmayus. B cmamee nokasaHa ma po/ib, KOMOpPYK 6bINOJIHSem UH-
cmumym yeH3ypbl 8 npoyecce 2eHe3Uca U 380H0YUU 31eMeHmMo8 A1ubepasbH020
2ocydapcmeeHHO-npagogozo pexcuma Poccuu e koHye XX - Hauase XXI gs. Ilpo-
aHAAU3UPOBAHLI HANPABAEHUS 20CyddPCMBEHHOU noaumuku 8 amol cgepe, usy-
YeHbl HayYHble N00X00bl N0 80NPOCY OCMbICAEHUSI KOHCMUMYYUOHHO20 3anpema
YeH3ypbl 8 NOAUMUKO-Npago8oM npocmpaHcmse Poccuu. Aemop npuxodum K 8bl-
800y, YUMo YeH3ypa OOAMCHA CYUMAMbCS KAIYEBbIM INEMEHMOM CO8PEMEHHOU
pocculickoli noaumuveckoli cucmembl, 6e3 Hadjaexcaujeli peanuzayuu Komopozo
8eCcbMa CA0XHCHO CUCMEMHO 8blcMpau8ams pabomy no npemeopeHur0 KOHCmumy-
YUOHHO-NPABOBLIX NOJAOHCEHUTL 8 HCU3HD.

Kamouessie cio8a: yeusypa, uHcmumym yeH3ypbul, Noaumuveckdsl cucme-
Ma 06wecmaa, noAUMuUKo-npagogoll pexcum, 20cydapcmaeHHO-NPAg8o8oLl pexcuM,
Memodbl 81acmeosaHus, yugdposuszayus, uHdopmamuzayusl.

KopeHHble u3MeHeHUs, MPoOM30IIe/IIMe 3a MOC/AeJHUEe NTapy AEeCATKOB JIET B KJIIOYe-
BbIX cdepax 001eCTBEHHOM XU3HH, MPSIMO MJIM KOCBEHHO 3aTparvBaloT QpyHAaMeHTa/lbHbIe
OCHOBBI POCCUMCKOT0 roCyAapcTBa (MIpU HEM3MEeHHbIX KOHCTUTYLHOHHO-IPaBOBbIX IPUHIU-
nax, eCTeCTBeHHO). Peub B mepByl0 o4epejb UJET O KOPPEKTUPOBKE HEKOTOPBIX JIMOe-
pasIbHO-/IeMOKPAaTUYECKUX LIEHHOCTEH, MPUCYLUX [lepe/JOBbIM CTpaHaM 3alaiHOro MHUpa,
Y 3aKpelJeHHbIX B HalleM poccuiickoM OCHOBHOM 3aKoHe. UHTepecHbIM NpeCTaBIsAETCS,
Ha Hall B3rJfA/, NOAPOOHO MPOaHAIM3UPOBaTh ClelUPUKYy NPaBOBOTO pPeryJvupoBaHHUS
MHCTUTYTA 1|eH3ypbl, COOPMHUPOBAHHOTO B pe3yJibTaTe I[€H3YPHO-MPAaBOBOU MOJUTHKHU
B Halllel cTpaHe Ha pyb6exe XX-XXI ctoseTuil. 371060JHEBHOCTH 3TOU TeMe 1,06aBJIsSIET Te-
Kyliasi IOBeCTKa, becnpele/ieHTHas: BOJIaTUJIbHOCTb B FeONOJUTHKE U 0611asi HeCTabuab-
HOCTH B MHUpe, Ha pOHe KOTOPBbIX BHYTPUTOCyZapCTBEHHbIE COOBbITUSA (aHJeMUs, MpoBe-
JneHue CrenuajbHON BOEHHOU onepanyu) Takxke IpUo6peTarT 0c060e 3HaUYeHUe.

[leH3ypy TpaJUIIMOHHO, BbIPAXKASICh MOJUTHUKO-IIPABOBBIM SI3bIKOM, IPUHATO U3006-
pakaTh, KaK NMposiBjieHue (JIMOO Cle/lCTBHME Pa3BUTHSA) HeJeMOKPAaTUUYECKUX TEHJAEHIUN
BO BJIACTH, B rOCyZlapCTBEHHOM pexxuMe. OZiHaKO B HacTosillee BpeMs Ha GpoHe 1iuppoBOro
pasBuTHud [5], ”HOpPMAlMOHHOTO NMPOTUBOCTOSIHMA 3amaZa UM BocToka, a Takxke psja
VMHBIX PaKTOpPOB 3G PeKTUBHOE UCI0JIb30BaHUE LIEH3YPHBIX 3JIEMEHTOB He MMPOCTO HE Bpe-
JIUT, HO U OKa3blBaeT MO3UTHUBHOE BO3/leHCTBHE B IJIaHe CTAOMJIMU3ALUU [1eTEeJTbHOCTH
KJIIOUEBBIX FOCY/lapCTBEHHO-NIPABOBbIX UHCTUTYTOB.

* llaponsu Kapsn MapmuHoguy, 1oLeHT Kadeapbl OTPACTeBbIX IPUAUUYECKUX JUCHUIINH TaraH-
porckoro uHctuTyTa (Punnana) um. A.Il. YexoBa PocTOBCKOro rocyjapcTBEHHOI0 3KOHOMUYECKOT0 YHUBED-
cuteta (PUHX), kanaugar ropugnydeckux Hayk. E-mail: kmparonyan88@mail.ru
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CoOTBETCTBEHHO TOBOpSl, HECMOTPS Ha J€eHCTBUE KOHCTUTYLMOHHOTO 3alpeTa
1eH3yphbl, B Poccuy MOTYT ¥ JOKHBI NIPUMEHATHCS 3JIEMEHTHI LIeH3YPHOW MOJIUTHUKY, IO-
HUMaeMOU B KOHTEKCTE OrpaHU4YeHus UHPOpPMaLUK, CIOCOOHON HaBpeAUTh WU CO3/ATh
peasibHYI0 Yrpo3y HallMOHaJbHOMY CyBEpPeHUTETY, FOCylapCTBEHHOM 06e30MacHOCTH, CO-
3/laTb YCJOBHUSA JAJS MOJHOTO UM YaCTUYHOr'O HapylleHUs NpaB U 3aKOHHBIX UHTEPEeCOB
JIMYHOCTH U OOIeCcTBa.

W B 3TOM MJIaHe COOTHOLIEHHE BBOJUMbIX OTPAaHUYEHUH U JIMOepaIbHbIX CBOOO He
NpeACTaBASETCS MOJHOCThIO MOHSATHBIM, IMHEHHBIM U NPOrHO3UpPyeMbIM. OTMETUM, YTO
nrbepaiusM, Kak UJleHO-NI0JIMTHYeCKoe JBUKEHUE, CIOCOOCTBYET peajln3alii IUPOKUX
BO3MOXXHOCTEW WHJAUBUJY, N03BOJIAeT (B OOILEHM3BECTHONM TPAKTOBKe 3TOW HJE0JIOTHUU
Y HAy4YHOM KaTeropuu) eMy ObITb TBOPLIOM CBO€il CBOOO/bl, CHACTbsl U BCel ku3HU. [Ipu
3TOM JJaBHO M3BECTHO, UYTO B COBPEMEHHBIX I'OCYAapCTBax COBEPILIEHHO JONYCTUMBI CJY-
yau BMellaTesJbCTBa IOCYyAapCTBa B YaCTHYIO »KM3Hb, B 9KOHOMUUYECKYIO cpepe U HHbIe
HeMbICJIMMbIe JJis TMbepasibHOM KOHLIEMIIUU 00JIaCTHU.

[IpyuHLMNBI TMOEpann3Ma, HarJsaHO BeipakeHHbIe elle b.H. UuuepuHbIM (X0TS OH
U CYMTAJICA NpeJCTaBUTEJEM OCTOPOXKHOTO, C OTJISIIKOW, «OXPAaHUTEJbHOrO JIMbepanus-
May), OBOJIBHO OBICTPO, Y2Ke K pybexy XIX - Hauasny XX BB. Obl/IM U3BpalleHbl. [Io MeTKO-
My BoipaxkeHuo U.I0. Ko3snxrHa, Hekorja npekpacHble UJled CTalyd CBOed MPOTUBOIO-
JIOXKHOCTBIO [4, c. 26].

B HacTos1ee BpeMs rocyapcTBo (He TOJBKO POCCHUMCKOE, HO U OOJIBIIMHCTBO 3a-
Na/iHbIX), B MIPOTUBOBeC QyHAAMEHTAIbHBIM JIMOEepaJbHbIM UESIM, BCEMU CUJIAaMU MbITa-
eTCsl KOHTPOJIMPOBAaThb KJ/O4YeBble chepbl 001eCTBEHHOM KU3HH, B TOM 4HcJe B UHOOP-
MallMOHHOU cpeJie (M 3TO y HEro C omnpejleJIeHHOW J0JieHd ycliexa MoJiydyaeTcs), B psje
CTpaH HaOJII0AaeTcs Yype3MepHasl «3aperyJUpoBaHHOCTb» MHOTHX BOMPOCOB (60Jbllel
4acThlO 3a CYeT OI0pOKpaTUYeCKUX NpoLeayp). B onpeneseHHON cTeneHH 3TO OTHOCUTCSA
M K Hallledl roCyJapCTBEHHOCTH, a MOTOMY YKa3aHHble OOCTOSITeJIbCTBA He MO3BOJISIOT
yTBepX/JaTb O JOCTYNHOCTH HaceJleHUI0 Poccu BO3MOXKHOCTEN OCYLeCTBJIEHUS MOJIHO-
[IeHHOM peaJiM3allMy CBOUX MPaB B paMKax [,03BOJIMTEJbHOI0 TUIIA IPAaBOBOIr'0 PEryJIUpo-
BaHUA (Jaxke GoJibllle: pOoCCUICKas MOJieJib IPAaBOBOI'O TOCYlapCcTBa 3a4acTyo QyHKIMO-
HUPYeT He 6Jsi1arojaps, a BONpeKHu YCUIUAM OI0pOKpPATUYECKOTO alnapara, AJs KOTOpOro
OpPraHUYHBIM fSIBJISIETCSl HE J03BOJIMTEJIbHBIM, a pa3peliuTe/JbHbIN THUI IPAaBOBOTO pery-
JINPOBaHUS).

BosibimimHCTBO BO33peHUM B 1990-x rojax OblJIO HalpaBJieHO HA JiMbGepasbHble
UJler, KOTopble HECJIU B cebe pa3/IMuHOr0 poJia LeHHOCTHbIe YCTAaHOBKH, NpejoJarao-
1Me OBICTPble MO3UTUBHbIE U3MEHEHHUS B MpoOllecce MOCTPOEeHHs HOBOTO TUMA rocyjap-
CTBa U 0011eCTBa Ha OCHOBE NepeJOBbIX JOCTHKEHUN LIMBUIM3alUH 3anaHoro Mupa. [Ipu
3TOM psJ NpejcTaBUTeNed MOJUTUYECKOW 3JIUThl COBpEeMEHHOW POoCCHU OTKPBITO 3asiB-
JISIJIU O NMPUBEPXKEHHOCTU JIMbOepalbHbIM LleHHOCTSAM. bosiee Toro, gaxe [lpe3upeHTt PO
B.B. I[lytun B 2014 r. B UHTEPBbIO POCCUMCKUM U 3apy0exKHbIM XypHaaucTaM B KpacHoit
[TosisiHEe 0/THO3HAYHO BbICKA3bIBAJICS, YTO SIBJSETCS «HACTOSIIMM JUOEpasoM U MpUjep-
YKUBaeTcs TMbepasbHbIX B3r/Is40B» [2]. B3BelleHHON U c6aJlaHCUPOBAaHHOU B 3TOM IJlaHe
BUJIMTCS €ro Mo3ulius, KOrja OH, paccyas 0 JJOCTOMHCTBAx U HeJ0CTaTKax Jubepasins-
Ma, OTMEeTUJI Ba)KHOCTb MPABUJILHOTO ONpeJe/ieHUsI CaMOro MOHATHS. JleCTBUTEIbHO,
«ecay 1ubepaju3MOM CUUTATh CBOOOAY MBICJIH, CBOOOAY BbIOOpa M CBOOOAY MOUCKA pe-
IIeHUs], TO TaKKe MPUHIUIbI B Halllel cTpaHe Bcerja OblIM, eCTb U 6yayT» [8].

[TonyuyuBuive HoBoe pa3BuTHe B 1990-e ro/ibl B Halllell CTpaHe JinbepasibHble UIEU
Halll/Id CBOe OoTpakeHUe B noJiokeHUsix Koncrutynuu P® 1993 r. OcobeHHO npumeua-
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TeJIbHOM 3/1eCh fABJAETCA KOHCTUTYLMOHHO-IIpaBOBasi HOpMa 4acTHu 5 cTaTbM 29, ycTaHo-
BUBIIasg abCOJIIOTHBIM, 6€3yC/I0BHBIM U OJJHO3HAUYHbIN 3anpeT L|eH3yphl, UTO ellle pa3 CBU-
JleTeJIbCTBYeT O JJ0BOJIbHO MPUCTAJbHOM BHUMAaHHUM K JIaHHOMY BOIIPOCY Ha 0OLIerocy-
JlapCTBEHHOM ypoBHe [1].

CorsiacuMmca c¢ A.B. l'osioBYeHKoO, UTO noc/eAyollee pacpocTpaHeHHe a1ubepanuns-
Ma CpeJu NpeAcTaBATe/ed 3aaZJHOM U POCCUUCKOW MOJIUTUYECKOU 3JINThl 03HAMEHOBAHO
NOMNBITKaMHU (M HEpeJKO BeCbMa yCIellHbIMK) pealu30BaTh B 0T€4eCTBEHHOM NapPTUUHOM
Y MOJIMTUYECKOM NPOCTPAHCTBE NPHUHLHUIBI, NOJOXKUTEJIbHO 3apeKOMeH/0BaBIlNe Cebs
B €BpPOINEMCKOM U CeBepOaMepUKaHCKOM MOJMTHYeCKOM npocTpaHcTBe [3, c. 107]. Ilpu
3TOM IlepeeyCcTPOMCTBO POCCUMCKOro ob61ecTBa B Hayasie 1990-x rooBs, X0Td ¥ UMeJia Ie-
pen coboil ApKHUil 06pa3 3amaZHOr0 MUPa, HO HE B MOJIHOU Mepe yYuThiBasia GpaKTUYECKOE
COCTOSIHME 3KOHOMHUKH, ee BO3MOKHOCTH /1JI1 BOIJIOLeHUS JIMOepabHbIX U/leW B IPAKTH-
YeCKyl0 IJIOCKOCTb, NepPCHEeKTUBBI Ilepexo/ia Ha COOTBETCTBYIOLME MEeTOJbl U CIOCOODI
rocyZlapCTBEHHOTIO YIIPaBJIEHUS.

OfHOM U3 OCHOB JINOEPAJIbHOTO FOCYAApPCTBEHHO-IIPABOBOU peXXUMa SIBJSETCS Pbl-
HOYHas 3KOHOMMKA, KOTOpas B Halllel CTpaHe TaK)Ke UMeeT CBOI0 U3BECTHYIO ClleljUPUKY.
[IpaB B 3TOM nu1ane I'. Pomo3ep, roBops, 4TO co3ZjlaHMe PIHOYHOW 3KOHOMHUKHU eCThb B CBO-
el 0CHOBe HeCObITOYHAs Hajexja AJa Poccuu, BeJib /i1 CTAaHOBJIEHUSI TAKOW CUCTEMBI
TpebyeTcsl AJUTENbHbIN MPOLecc, IPOAO/KALIMUCA Ha MPOTSKEHUU KU3HU HECKOJIbKUX
NOKOJIEHUHM, KOTOPbI HEMBICJIUM [JI1 IOCTPOEHUS MO IJIaHy B aJIMUHUCTPAaTUBHOM IO-
psaake [9, c. 155]. B kakoil-To Mepe 3TO NOATBEPXKJAeTcsd U OPUIIMaJIbHON NO3ULHEN pOC-
CUUCKOTO PYKOBOJACTBA OTHOCUTEJNbHO MU3MEHEHUS CTPYKTYpbl POCCUHMCKOW 3KOHOMMKHU
Y COKpalleHud (MyCcTb U OYeHb MeJJIEHHOI0) [0JIU JJOXOJ0B OT MpoJAaK HepTerazoBoro
ceKkTopa (C 0JHOBpeMeHHbIM yBeJIMYeHUEM [10JIM IPOMBILIJIEHHBIX 10X0/I0B U JJ0X0J0B OT
BBICOKMX T€XHOJIOTHH). [I03TOMy MOHSATHO, UYTO «y TaKOW OTPOMHOM CTpaHbl, Kak Poccus,
KOHEYHO, 3TOT IpoLecc 3aHUMaeT JecaTuaetusa. Kak MuHumym» [7].

B 5TOM myiaHe MOXHO yTBep»JaTb, YTO HauuHas ¢ 20-x rogoB XXI B. mpoucxoauT
NOCTeNeHHOEe BO3pOXK/JeHUe JrMbepasbHbIX TEHAEHIUN B OTeYeCTBEHHOM rocyJapCTBEeH-
HO-IIPAaBOBOU CUCTEME, HO BCTPOEHHBIX B POCCUUCKYIO «CUCTEMY KOOpAMHAT». B mepBymo
odepezb — 3a CYeT NIPeJOCTABJIEHUS IIUPOKUX BO3MOXKHOCTEN UHCTUTYTAM I'PaXKJaHCKOI0
06111ecTBa HaJIaXKUBAaHUS TECHBIX U OTKPBITbIX KOHTAKTOB BJIACTU M HaceseHUs, y4yeTa
B3aMMHBbIX NOTpe6GHOCTEN, obecrnedeHUs1 IHUPOKUX BO3MOXXHOCTEW ObGecredeHUs1 3KOHO-
MUYECKOI0 pa3BUTHUSA FPaXKJaHaMU B Pa3/JIMYHbIX chepax X03511MCTBOBAHUS.

KpusucHble nepro/ibl, a TakXKe pUCKOTeHHble PaKTOPbl, KOTOPBIMHU CO BCEU oue-
BU/IHOCTBI0O MOXKHO CYUTATh NaHAeMHI0 KopoHaBupyca COVID-19 v cnenuyasibHy0 BOeH-
Hyl0 oOllepaldilo Ha YKpauWHe, NPOJEMOHCTPUPOBAJMU MOTEHUHAJbHble BO3MOXXHOCTHU
rpaXkJaHCKOro ob1iecTBa (B NepBy0 ouepe/ib, 6;10rocdepbl, MHCTUTYyTa BOEHHBIX KOppe-
CIOHJEHTOB U T.[.) aKTUBHO B3aMMOJEWCTBOBATb C FOCYJAAapCTBOM B peLIEHUM Ba)KHEU-
KX 3aa4. A 9TO AABJSETCSA OJHOU M3 KJIYEBBIX XapaKTEPUCTUK JIMOepaJbHOU KOHILEI-
LJMU Y BCero JinbepajbHOI0 rOCyAapCTBEHHO-NIPABOBOro pexxuMa. [1oaToMy yTBepxAeHus
0 TOM, YTO MOJHUTHUYECKHUUN pPEKUM COBpeMeHHOU Poccuu MoxeT ObIThb 0XapaKTepu30BaH
KaK OTHOCUTEJIbHO JIeMOKPAaTHUYEeCKUU C YCTOUYMBBIMUA aBTOPUTAPHO-OJIUTAPXUYECKUMHU
YyepTaMU U 3J1IeMeHTaMM NOJIUTUYECKOr0 KOPIOPaTUBU3Ma, C COXPAaHAIMMUCA NPU3HaA-
KaMU TOTAJIUTAPHOCTH [6, c. 1244], MO>KHO PU3HATh OTYACTH ClIpaBeJIMBbIMU. Borpockl
BO3HUKAIOT JIMLIb B OTHOLIEHWM NPU3HAKOB TOTAJMTAPHOCTH, KOTOPbIE NPU UX KOHCEp-
BallMM B MOJIMTHYECKOU cucTeMe Poccuur moryu 6bl, kKak cuuTtaeT A.C. [lalieHKo, NIpuUBO-
JUTb K YCUJIEHUIO aBTOPUTAPHBIX IPU3HAKOB pexuma [6, c. 1244]. [IpencrasssieTcs, 4TO
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B IPUBEJIeHHOW aBTOPCKOM MO3UIIMU He /10 KOHIIA sICHA TPaHULAa MeXAY aBTOPUTAPHBIMU
Y TOTAJIMTAPHBIMU XapaKTEPUCTUKAMU MOJUTUYECKOTO peXUMa.

dakThYecKM Mbl HabJ/0JaeM KauyeCTBEHHYH 3BOJIIOLMUI0 TOCYAapCTBEHHO-
npaBoBOro pexxuma B Poccur B HacTosillee BpeMs U XOTS JaHHble U3MEHEHUs ellle He
CTOJIb OYEBU/JHBI BO Bcex chepax U YPOBHSAX rOCyZJapCTBEHHOr0 annaparTa, TeEM He MEHee,
UX pa3BUTHUE C KaXJbIM r0JJOM BCe OTYeTJIMBee NposiBaseTcA. U B 3TOM cMbIC/ie MOXXHO
C YBEPEHHOCTbIO TOBOPUTH 00 N3MEHEHHUSX, KOTOpble MOKa3bIBAlOT He «CJenoe» KOMUpPO-
BaHHe 3apy0eXXHbIX IMOJX0J0B, HO 3JIeMEHTbl KPUTHUYECKOI0 MBbILJIEHUs, CIOCOOHOrO
IPUBOJUTH K Y4YeTy KYJbTYPHbIX, MEHTAJbHbIX U UHCTUTYLUOHAJbHBIX O0COOEHHOCTEN
POCCUHCKOTO 00111eCTBa.

Ha ocHOBe npuBe/ieHHBIX Bblllle pa3MbllJIEHUH 103BOJIMM cebe cpopMyIMpOoBaTh Te-
3MC O TOM, YTO NOJIMTUKO-NIPAaBOBOM PEXUM, IPUCYIIUN OTEYECTBEHHON COBPEMEHHOU rOCy-
JlapCTBEHHOCTH, HeJIb3s OLleHMBaTh OJHO3HA4YHO. B ero cocraBe HaxoAWUTCA TaKk MHOTO pas-
JINYHBIX (3a4aCTy10 NPOTUBOPEYUBBIX APYT APYTy) NPUEMOB U METOJOB OCYILeCTBJIEHHUS I10-
JINTAYECKOU BJIACTH, YTO NPH KeJIJAaHUU MOKHO YBHU/IETh MpeobJiaJlaHre KaKk aBTOPUTAPHBIX
IPUHLHMIIOB U METO/I0B BJIACTBOBAHUS, TaK U JINOepaIbHO-/IeMOKPaTHYeCKUX.

KnroyeBbIM acnekToM ke 3/echb CjlefyeT CYMTaTb TOT PakT, Kakhe Obl MeTOJbl
B IJla3ax MCCJe[0BaHus UM MPaBONPUMeEHUTES (PaBHO KaK M NpeJCcTaBUTe el NOJUTH-
YeCKOHM 3JIUThl) HU Npeob6sajiaiv, BaXKHEHIIMM HeOThbeMJIEMbIM KOMIIOHEHTOM JI060TO
pexxuMa BBICTYNaeT MHCTUTYT LeH3ypbl. CerofHs, ¢ aKTHUBU3aLMeld WHPOpPMaALMOHHBIX
NOTOKOB, IMppoBU3aLMed U poOOTH3ALMEN UMEHHO LIEH3YPHbIM KOMIIOHEHT MOJUTHYe-
CKOW CHUCTEMBbI 00ILeCTBA MOMXET CAYXUTb HEKHMM CTAaOWJIU3UPYIOLIMM 3JeMeHTOM. bes-
YCJIOBHO, MPU 3TOM, 33/layell BCeW MPaBOOXPAHUTEJbHOU U CyZleOHOM CUCTEMbI JOJKHO
SIBJISITbCS HEJIOMyIlleHHe CKaTbIBaHUS MO3UTHUBHOU L|eH3yphl (T.e. HAIpaBJIeHHON Ha KOH-
CTPYKTHUB, Ha OTPaHUYeHHEe BPeJHOTrOo /Il MHAUBU/A U 00lecTBa KOHTEHTA) K JeCTPyK-
THUBHOM, KOTOpasi BO BCe BpeMeHa CYMUTalach JIMO0 NPUYUHOM, IMOO yxKe CIe[[CTBUEM Ile-
pexo/ia K aHTHU/leMOKpaTUYeCKHMM MpaKTUKaM BJIaCTBOBaHHUS.
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Annotation. The article shows the role played by the institution of censor-
ship in the process of genesis and evolution of the elements of the liberal state-legal
regime in Russia in the late XX - early XXI centuries. The directions of state policy in
this area are analyzed; scientific approaches are studied on the issue of understand-
ing the constitutional prohibition of censorship in the political and legal space of
Russia. The author comes to the conclusion that censorship should be considered
a key element of the modern Russian political system, without the proper imple-
mentation of which it is very difficult to systematically build work on the implemen-
tation of constitutional and legal provisions into practice.
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The fundamental changes that have taken place over the past couple of decades in
key areas of public life directly or indirectly affect the fundamental foundations of the Rus-
sian state (with unchanged constitutional and legal principles, of course). First of all, we are
talking about adjusting some of the liberal-democratic values inherent in the advanced
countries of the Western world and enshrined in our Russian Basic Law. It seems interest-
ing, in our opinion, to analyze in detail the specifics of the legal regulation of the institution
of censorship, formed as a result of the censorship-legal policy in our country at the turn of
the 20th-21st centuries. The topicality of this topic is added by the current agenda, un-
precedented volatility in geopolitics and general instability in the world, against which do-
mestic events (pandemic, Special Military Operation) are also of particular importance.

Censorship is traditionally, expressed in political and legal language, usually por-
trayed as a manifestation (or a consequence of the development) of non-democratic
tendencies in power, in the state regime. However, at present, against the backdrop of digi-
tal development [5], the information confrontation between the West and the East, as well
as a number of other factors, the effective use of censorship elements not only does not
harm, but also has a positive impact in terms of stabilizing the activities of key state and
legal institutions.
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Accordingly, despite the effect of the constitutional ban on censorship, elements of
censorship policy can and should be applied in Russia, understood in the context of re-
stricting information that can harm or create a real threat to national sovereignty, state se-
curity, create conditions for a complete or partial violation of the rights and legitimate in-
terests of an individual and society.

And in this regard, the ratio of the imposed restrictions and liberal freedoms does
not seem to be completely understandable, linear and predictable. It should be noted that
liberalism, as an ideological and political movement, contributes to the realization of broad
opportunities for the individual, allows (in the well-known interpretation of this ideology
and scientific category) him to be the creator of his freedom, happiness and all life. At the
same time, it has long been known that in modern states cases of state interference in pri-
vate life, in the economic sphere, and in other areas unthinkable for the liberal conception,
are perfectly acceptable.

The principles of liberalism, clearly expressed by B.N. Chicherin (although he was
considered a representative of a cautious, with an eye, "protective liberalism"), rather
quickly, by the turn of the 19th - early 20th centuries were perverted. According to L.Yu.
Kozlihin, once great ideas have become their opposite [4, p. 26].

At present, the state (not only Russian, but also most Western ones), in contrast to
fundamental liberal ideas, is trying with all its might to control key areas of public life, in-
cluding in the information environment (and it succeeds with a certain degree of success),
in a number of ways countries, there is an excessive “overregulation” of many issues (most-
ly due to bureaucratic procedures). To a certain extent, this also applies to our statehood,
and therefore these circumstances do not allow us to assert that the population of Russia
has the opportunity to fully exercise their rights within the framework of a permissible
type of legal regulation (even more so: the Russian model of the rule of law often functions
not thanks to, but in spite of the efforts of the bureaucratic apparatus, for which organic is
not permissive, but permissive type of legal regulation).

Most of the views in the 1990s were directed towards liberal ideas, which carried
various kinds of values that implied rapid positive changes in the process of building a new
type of state and society based on the advanced achievements of the civilizations of the
Western world. At the same time, a number of representatives of the political elite of mod-
ern Russia openly declared their adherence to liberal values. Moreover, even the President
of the Russian Federation V.V. Putin in 2014, in an interview with Russian and foreign
journalists in Krasnaya Polyana, unequivocally stated that he was “a real liberal and ad-
heres to liberal views” [2]. His position seems to be balanced and balanced in this regard,
when he, speaking about the advantages and disadvantages of liberalism, noted the im-
portance of a correct definition of the concept itself. Indeed, “if freedom of thought, free-
dom of choice and freedom to find a solution are considered liberalism, then such princi-
ples in our country have always been, are and will be” [8].

The liberal ideas that received a new development in the 1990s in our country were
reflected in the provisions of the Constitution of the Russian Federation of 1993. Especially
noteworthy here is the constitutional legal norm of Part 5 of Article 29, which established
an absolute, unconditional and unequivocal ban on censorship, which once again indicates
rather close attention to this issue at the national level [1].

We agree with A.V. Golovchenko that the subsequent spread of liberalism among
representatives of the Western and Russian political elite was marked by attempts (and
often very successful) to implement in the domestic party and political space the principles
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that have proven themselves in the European and North American political space [3,
p. 107]. At the same time, the reorganization of Russian society in the early 1990s, although
it had a vivid image of the Western world, did not fully take into account the actual state of
the economy, its possibilities for translating liberal ideas into practice, the prospects for the
transition to appropriate methods and methods of state management.

One of the foundations of the liberal state-legal regime is a market economy, which
also has its own specifics in our country. G. Romoser is right in this regard, saying that the
creation of a market economy is basically an unrealizable hope for Russia, because the for-
mation of such a system requires a long process that continues over the life of several genera-
tions, which is unthinkable for building according to a plan in an administrative order [9,
p. 155]. To some extent, this is confirmed by the official position of the Russian leadership re-
garding the change in the structure of the Russian economy and the reduction (albeit very
slowly) of the share of income from sales of the oil and gas sector (with a simultaneous in-
crease in the share of industrial income and income from high technologies). Therefore, it is
clear that “for such a huge country as Russia, of course, this process takes decade’s at least” [7].

In this regard, it can be argued that starting from the 20s of the XXI century. there is
a gradual revival of liberal tendencies in the domestic state-legal system, but built into the
Russian "coordinate system". First of all, by providing ample opportunities for civil society
institutions to establish close and open contacts between the authorities and the popula-
tion, taking into account mutual needs, and providing ample opportunities for economic
development by citizens in various areas of management.

Crisis periods, as well as risk factors, which the COVID-19 coronavirus pandemic
and the special military operation in Ukraine can clearly be considered, have demonstrated
the potential for civil society (primarily the blogosphere, the institute of war correspond-
ents, etc.) to actively interact with state in solving the most important problems. And this is
one of the key characteristics of the liberal concept and the entire liberal state-legal regime.
Therefore, statements that the political regime of modern Russia can be characterized as
relatively democratic with stable authoritarian-oligarchic features and elements of political
corporatism, with the remaining signs of totalitarianism [6, p. 1244], can be considered
partly fair. Questions arise only in relation to the signs of totalitarianism, which, if they
were preserved in the political system of Russia, could, according to A.S. Pashchenko, lead
to strengthening of the authoritarian features of the regime [6, p. 1244]. It seems that in the
above author's position the boundary between the authoritarian and totalitarian character-
istics of the political regime is not completely clear.

In fact, we are witnessing a qualitative evolution of the state-legal regime in Russia
at the present time, and although these changes are not yet so obvious in all spheres and
levels of the state apparatus, nevertheless, their development is becoming more and more
distinct every year. And in this sense, we can confidently talk about changes that show not
a “blind” copying of foreign approaches, but elements of critical thinking that can lead to
taking into account the cultural, mental and institutional characteristics of Russian society.

On the basis of the above reflections, let us formulate the thesis that the political and
legal regime inherent in the domestic modern statehood cannot be unambiguously as-
sessed. It contains so many different (often contradictory) techniques and methods of exer-
cising political power that, if you wish, you can see the predominance of both authoritarian
principles and methods of ruling, as well as liberal-democratic ones.

The key aspect here should be considered the fact, no matter what methods prevail
in the eyes of research or law enforcement (as well as representatives of the political elite),
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the institution of censorship is the most important integral component of any regime. To-
day, with the activation of information flows, digitalization and robotization, it is the cen-
sorship component of the political system of society that can serve as a kind of stabilizing
element. Of course, at the same time, the task of the entire law enforcement and judicial
system should be to prevent the sliding of positive censorship (that is, aimed at construc-
tive, at limiting content harmful to the individual and society) to destructive, which at all
times was considered either a cause or already a consequence of the transition to anti-
democratic practices of power.
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I1.0. lloTaiiHOB"

OCOBEHHOCTH INTPABOBOI'O PEI'YJ/INPOBAHUA
OPTAHU3BALMHU JEATEJIBHOCTH OPUANYECKHX JINL]

AHHOmayus. B cmambe paccmampusaromest 0co6eHHOCMU Npagos8ozo pe-
2yAUPOBAHUS Op2aHu3ayuu desimeasbHocmu opuduveckux Auy. B Hacmosiuee ape-
MS1 3aKoHOdame/1bcmao 0 puduveckux Auyax, 8 kaiecmee 00H020 U3 nodpasde-
s108 TI'padxcdarckozo kodekca PP ssasiemcsi docmamovHO HENpoCcmviM U MHO20-
CMOPOHHUM. B Hem ompadcaromcsi omHowleHus, OCHOB8AHHble HA pPABEHCMEE
YUACMHUKO8, A8MOHOMUU 804U U UMYWECMBEHHOU He3ds8ucumocmu, UMeemcs
onpedesieHue OPUIUYECKO20 JAUYd, 8bICMYyNawUje2o Cy6seKkmom 2paicdaHckozo
npaea, cnocobsl e2o pezucmpayuu, docmynHole 8udbl desime/sbHOCMU, peop2aHu-
3ayuu u, coomeemcmeeHHo, AUK8UJAAyuu, Komopwle, 8 c8oH ouepeds, npedcmas-
J5110m camocmosimeabHble deticmaust Iopudu4eckKozo Auyd.

Asmop Hacmausaem HA HE06X00UMOCMU COBEPUEHCIMB08AMb NPOYECC CO-
3daHusi u pezucmpayuu rpudu4eckux JAuy, hpexcde 6cez0 3aKOHOOAME/NbLCMBO
Poccuiickoti @edepayuu, a makice uHble HOpMAMUBHbIE JOKYMEHMbI, pezyAupyo-
wWue coomeemcmayrujue npoyeccobl.

Kawuessle cnoea: I'paxcdaHckuli kodekc Poccutickoli Pedepayuu, opudu-
yeckoe /UYo, pusuveckoe AUY0, aKYUOHEpHOe 06ujecmso, 06ujecmaso ¢ 02paHU4eH-
HOUl 0M8emcmeeHHOCMbH0, MO8APULECMEA.

B ropuaunyeckoy JiMTepaType COpaBeAJJIMBO YTBEPKAAETCS, YTO YEeTKOe ompejeJe-
HUE NOHSTHUS «IOPUAHUYECKOe JUI0» B 0OTeYeCTBEHHOM IIpaBe CKJIaiblBaJIOCh Ha NMPOTSHKe-
HUU AJIMTEJbHOrO0 Meproa BpeMeHH. [lo mHeHuto H.H. /le6osibckoro, moHsTHE HOpUgUYe-
CKHe JIMIa B TECHOM 3HAa4eHHHU 3TOro c/0Ba (societates) BcTpedaloTcs B IaMATHUKAX pyc-
CKOM UCTOPUU U UCTOPUHM PYCCKOrO MpaBa B JOBOJIbHO paHHee BpeMd [2, c. 326]. AHanu3
KaKk HOpMaTHBHOI0 MaTepuasa (B HauboJsiee JOCTYyNHOM BUJe ¢ 1648 r.), Tak U uccaeso-
BaHUM 10 UCTOPUU OTEYECTBEHHOTO NIPaBa, IOKa3bIBAET, YTO UCCTAPU CYLLECTBOBAJIU ap-
TeJIM, TOBapULeCTBa, pa3HOro po/ia 0b1ecTBa U yCTaHOBJIeHUA» [3, c. 71].

Kak nuwer H. KasnayoB «apTesib, B CMbIC/Ie TOBApPUILECTBA HECKOJbKUX JIUL, CO-
eIUHAIIIMXCA CBOUM KallUTAJIOM U TPyJaMH HWJM TOJBbKO NOCJHEJHUMU [Ji KaKOM-
HUOYAb pabOThl, IPOMbBIC/IA UJIU NPEANPUATHS U BCJIEACTBUE 3TOr0 OTBEYAKLUX APYT 3a-
Jlpyra, — eCcTb sIBJIeHWe, BCTpeyvarolleecsl Yy Hac elle B IJ1y00KOW JpeBHOCTH... [lepBhle cie-
JIbl TAaKOW accolpanyu HaxoauM Mbl elnle B XI u XII-m cronetusx..» [4, c. 1-2].

K. HeBoJIMH npuaep:KMBaeTCs aHAaJOTUYHOW TOYKH 3pEHUs, yKa3blBasi HA BO3MOX-
HOCTb CO3JJaHHs MapTHEPCTB «yxe no Pycckoii [IpaBae» [5, c. 185].

* lomatinoe Ilasesn Oae208uUY — MarucTpaHT MHCTUTYTa rOCyAapCTBEHHOTO YNpaBjeHUs U MpaBa
T'ocymapcTBeHHOT0 YHUBepcUTeTa ynpaBJeHus. E-mail: pashka_99@list.ru

HayuHblil pykoBoguTe b [op6yHOB Muxana AjleKcaHAPOBHUY — I0LeHT KadeJpbl YaCTHOTO NpaBa
WHcTUTYyTa rocyjapCTBEHHOIO yIpaBJeHUs U NpaBa ['ocyZiapcTBEHHOTO yHHMBepCUTeTa ylpaBJeHus, KaH-
AW/aT PUANYECKUX HayK, foneHT. E-mail: mig75@list.ru
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B HacTosiiee Bpems B ['paxgaHckoM kojekce Poccuiickoit @enepanuu aaetcs cie-
Jlylolllee onpejie/ieHHe IPUANIecKoro Jula: «lOpuanuyeckum JIMIOM TPU3HAETCS OpraHu-
3alusl, KOTopasi UMeeT 0060C06JIeHHOe MMYILIEeCTBO M OTBEYAEeT MM IO CBOUM 006si3aTesib-
CTBaM, MOXXET OT CBOEr0 MMEHU NNPUOOPEeTaTh U OCYLIEeCTB/IATh FPaXKAaHCKHE NpaBa U HECTU
IrpaklaHCKUe 00513aHHOCTH, ObITh UCTLIOM U OTBETYUKOM B cyze» (1. 1 cT. 48 TK P®) [1].

B cratbe 48 'K P® [1] BriAessA0TCA cefylolite NPU3HAKU IOPUAUYECKOro JULa:
OpraHU3allMOHHOE €IUHCTBO; IpUANYECKOe JUL0 06JafaeT 060C00JeHHBIM UMYLECTBOM,
KOTOPBIM, KaK MPaBUJIO, OTBEYAET MO CBOUM 00s3aTe/IbCTBaM; HPUAUYECKOe JIUIO HECET
CaMOCTOSITE/IbHYI0 UMYILECTBEHHYI0 OTBETCTBEHHOCTb 0 00513aTe€/IbCTBAM, NPUHA/IJIEXKa-
IIIUM €My MMYILeCTBOM; BO3MOXXHOCTb IOpUAMYECKHUX JIUL, BBICTYNIATh B IPaXKJaHCKOM Ipo-
1jecce OT CBOEro UMEHU, TO €CTh IPUOOPETATh U OCYIIECTBJISATh IPaXKJaHCKHe MPaBa, HECTU
rpaxJjaHCKUe 0053aHHOCTH, ObITh UCTLAMHU U OTBETYMKAMU B CyZleOHBIX Jles1ax.

Ocob6eHHOCTH TrpaXJaHCKO-IIPaBOBOI'0 MOJIOXKEHUS IOPUAAYECKUX JIUL, OTZe/IbHbIX
OpraHM3alMOHHO-NPAaBOBbIX GOpPM, BUJOB U THUIIOB, a TAKXKE WPUJUUYECKHUX JIHII, CO3/JaH-
HBIX JIJI1 OCYILleCTBJIEHUS JeATeJbHOCTH B ONpeJie/IeHHbIX chepax, onpefenstorcs [pax-
JIAHCKUM KOJIEKCOM, APYTMMH 3aKOHAaMU U MHBIMHU MPABOBbIMU aKTaMU. COOTBETCTBEHHO,
B HACTOsllllee BpeMSI 3aKOHOM YCTAaHOBJIEHO pa3/ie/ieHHue IpUAUYECKUX JIUI 110 dopMawm,
BU/JlaM U TunaM. lOpuaunyeckoe 1110 AOKHO ObITh 3aperucTpupoBaHo B EquHoM rocy-
JlapcTBeHHOM peectpe wopuaudeckux Jul (ECPHOJI) B ogHOM M3 opraHu3alOHHO-
NpaBOBbIX POPM, IPeyCMOTPEHHBIX 3aKOHOAATEJNbCTBOM.

Takum o6pa3oM, y npeANpUATUSA JOKHA ObITh HE TOJIbKO PETUCTPALUs B KaUeCTBe
IOPUUYECKOTO JIMIIA, HO U peryjupyeMasi 3aKOHO/IaTeJbCTBOM, @ UMEHHO TOJIbKO ['pa-
JlaHCKUM KozekcoM PO, npaBoBas popma.

B HacTosiiee BpeMsl C TOYKU 3pEeHUsI 3aKpelJieHUs MOHSATUS IOpUAUYecKUe Jula
B IPABOBBIX aKTaX, UX CJeJyeT pacCMaTPUBATh B [IBYyX aclleKTax.

B nepBoM ciydae faeTcs pa3BepHyTOe NOHUMaHWE HOPMAaTHUBHO-NIPAaBOBBIX AKTOB,
MMEIIIUX HEeMOoCPeICTBEHHOE OTHOILEHUE K IOPUAMYECKUM JIMIIAM, @ UMEHHO, B HHUX CO-
Jlep>XUTCA BC HeobxoauMasi MHGopManus AJs1 CO3[aHUs, BeJleHUs [1esITeJIbHOCTH U HaJlo-
>KeHHUsI OTBETCTBEHHOCTH 3a HEHCIIOJIHEHUE CBOUX 0053aTesbCTB. 3/1eCb Mbl UMEEM JieJ10
HEeNoCpeACTBEHHO C aIMUHUCTPATUBHON OTBETCTBEHHOCTDIO.

Takum 06pa3oM, B IaHHOM acleKkTe HOPMaTUBHO-NIPAaBOBble aKThl UMEKOT NpsAMOe
OTHOIIIEHUE K TPaXkJaHCKOMY, aMUHUCTPATHBHOMY, TPYZ0BOMY, a TaKXe GAHKOBCKOMY
¥ GUHAHCOBOMY NPaBY.

CynTaeM BaXKHbIM OTMETHUTD, UYTO HAC OOJIbIlle BCETO UHTEPECYEeT BTOPOM acleKT,
KOTJla MOHSATHE I0PUAUYECKUEe JIUIA AAeTCcsd HalpaBJeHO U KOMNaKTHO. To ecTh, B AaH-
HOM acleKTe NOoJipa3yMeBaeTCsl KOPNOpPaTUBHOE MPaBO, UMEIee HENOCpeCTBEHHOE
OTHOUIEHUE K IPUJUYECKUM JIMIaM, Te ONpeJeIII0TCA UX TPaKAaHCKHUe NpaBa U 064-
3aHHOCTH. OfHako UMeHHO B ['paxkaHckoM Kojekce PD 3akpenssieTcss npssMoe perysau-
poBaHUe AeUCTBUN IOPUUYECKUX JIUL IOCPEACTBOM, HAIPUMeEDP, HOPM 00513aTeJIbCTBEH-
HOTO MpaBa.

B HacTos1lee BpeMs aKTUBHO NPOUCXOAUT pepOopMUpPOBaHME FPaXKAAHCKOTO 3aKO0-
HO/IaTeJIbCTBA, B KOTOPOM OIpe/esIIIOTCS OCHOBHbIE HAaNlPpaBJIeHHUs ero pa3BUTHUS.

OHUM M3 KJII0YEBBIX sABJIsieTCS pa3MeleHue B [paxkagaHckoM Kojekce PO nosHo#
MHOpMal MY, Kacalllelcss HENOCPeJACTBEHHO HPUJUYECKUX JIML, 2 UMEHHO: MOJ0Xe-
HUUA 0 KOMMepYeCKUX, HEKOMMepPYeCKUX U YHUTAPHbBIX NPeANPUITHSAX, UMYIECTBEHHbIE
U KpeJIMTOPCKUE MHTEPECH], Pa3JIMUHOr0 BUJA JOrOBOPHI, IpaBa U 005I3aHHOCTU yupe-
JUTeJEeN U T./.
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W13 Bcero BbllIenepeYrnCcJIeHHOI0 MOXKHO CZieJIaTh BbIBOJ, O TOM, YTO pa3BUTHE UJET
B HauboJiee ONTUMa/JILHOM HampasyeHUH. Tenepb B ['paxxgaHckoM kogekce PO npeBanu-
pyeT cyOOpAMHALMOHHBIKN BEKTOpP, KOTOPBbIM UMeeT OrPOMHOE 3HauyeHUe [JJig olpejeJie-
HHUA [eATeJbHOCTH I0PUANYECKHUX JIAL, B IPaXKJaHCKO-IIPAaBOBbIX OTHOLIEHUAX U COOTBET-
CTBYIOILLEr0 OTHECEHUS K HUM NOJX0AALIed HOPMBI.

OfHaKo B HACTOALIMA MOMEHT CyLIeCTBYeT HEKOTOPbIM Npo6es, KOTOPbIA COCTOUT
B TOM, YTO Cceryac He B [JOCTaTOYHON Mepe NIPOUCXOAUT y4eT UMEHHO 0c000ro cTaTyca, 0Co-
60l cneqPUKM OTHOLIEHUH, KOTOpble YCTaHABJWBAKOTCA B 3aKOHOATEJIbCTBE O OpUUYe-
CKUX JIMLIaX.

CoOTBETCTBEHHO, KOT/la Mbl TOBOPUM MMEHHO O COJZlep>KaHHWH I'PaKJaHCKO-IIpaBo-
BBbIX OTHOIUEHUH, TO MOJpa3syMeBaeTCd UMEHHO I'PaXKJaHCKO-IIpaBOBOe COCTOSAHHUE IOpH-
JAUYeCKUX JIUL 110 3aKOHOAATebCTBY. /1 MOJHOLEHHOr0 GYHKIMOHUPOBAHUSA IOpUiUYe-
CKOro JIMLJa HEeOOXOAMMO PaBHOLlEHHOe W IpaBUJIbHOE COOTHOLIEHHEe HWHTEepPecoB BCeX
YJIEHOB JIJaHHOI'0 IPUJMYECKOTO JIMLA, a TAKKe TPETbUX JIML], BBICTYNAKOLUX B KayeCTBe
KpeJUTOPOB.

Bo3HHMKHOBeHMe I0pHUANYECKOTO JIMIA, 06/1aal0lero NpaBoCcyo’beKTHOCThIO, Ope-
JleJIsieT ero He TOJIbKO B KaueCTBe MHOTOTPAaHHOTO CyO'beKTa MpeAlpUHUMATENbCKUX OT-
HOUIEHUM, B KOTOPOM CYLIeCTBYIOT OTHOLIEHUS MeXJy 4YJleHaMU KOMIIaHMH, KaK, HallpHu-
Mep, B JIOTOBOPHBbIX OTHOLIEHUSAX, a TaKXXe OTHOUIEHUS HeNOoCpPeJCTBEHHO MeXJy COo0-
CTBEHHUKOM M BCEMH YJIeHaMU KOMIIAHHUU.

[IoMMMO 3THX OTHOIIEHUH, B 3aKOHOJATeJIbCTBE Mbl HAXOJUM TaKXXe OTHOLIEHHH,
KOTOpbI€e CBSI3aHbl C 0003HAaYeHHWEM IOPUJUYECKOro ML B KaYeCTBe UCTLA UJIU OTBETYHU-
Ka, a TaKXKe HaXOJ UM ero OTBETCTBEHHOCTD NlepeJi KpeJUTOpaMHU.

TakuM 06pa3oM, 4TOOBI NIOHMMATb UMEHHO I'PaXXJaHCKO-IIPaBOBOE MPOUCXOXKEeHH e
U CYILIHOCTb MpeAlpUHMMATE/NbCKUX OTHOLIEHWH, HEOOXOAMMO JajibHelllee aKTHUBHOE
pa3BUTHe JAaHHOTO HalpaBJIeHHWs KOPIOPAaTUBHOIO INpaBa, MMEILEro npsMoe U Hemo-
CpeCTBEHHOE OTHOLIEHHE K OPUAUYECKUM JIMLIAM.

CuymuTaeM, 4YTO JOJDKHBI OBITh YETKO OIpeJiesieHbl U CPOPMYIMPOBAHbI NIOJI0KEHHS,
Kacalluecss MMEHHO BCeX I0pUIMYeCKHUX JIML, TO eCTh 3aKOHO/AaTe/IbHOM 6a301 J0JIXKHbI
ObITb MMEHHO TPaXXJaHCKO-NPaBOBble HOPMbI, Pery/vpylolide pa3/IMiHble OTHOIIEHUS
KOMIIAHUM{, TaK KakK NpejlpUHAMAaTe/]bCKMe OTHOLIEHUS IO CBOEH CYyTH ONpeesslTca
KaK Tpak/laHCKO-NPaBOBble OTHOLIEHHS, 6a3a KOTOPBIX OCHOBBIBAETCS Ha HeNocpej-
CTBEHHOM paBeHCTBe U aBTOHOMHHU BOJIM BCEX YJIEHOB JIAHHOTO Ipoliecca, a TaKKe UMY-
IleCTBEHHOM He3aBUCUMOCTH.
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FEATURES OF LEGAL REGULATION OF THE ORGANIZATION
OF ACTIVITIES OF LEGAL ENTITIES

Pavel O. Potainov™

Annotation. The article discusses the features of legal regulation of the organi-
zation of activities of legal entities. Currently, the legislation on legal entities, as one of
the subsections of the Civil Code of the Russian Federation, is quite complex and multi-
lateral. It reflects relations based on the equality of participants, autonomy of will and
property independence, there is a definition of a legal entity acting as a subject of civil
law, methods of its registration, available activities, reorganization and, accordingly,
liquidation, which, in turn, represent independent actions legal entity.

The author insists on the need to improve the process of creating and regis-
tering legal entities, primarily the legislation of the Russian Federation, as well as
other regulatory documents governing the relevant processes.

Key words: Civil Code of the Russian Federation, legal entity, individual,
joint stock company, limited liability company, partnerships.

In the legal literature, it is rightly stated that a clear definition of the concept of "le-
gal entity" in domestic law has evolved over a long period of time.

According to N.N. Debolsky, the concept of legal entities in the narrow sense of the word
(societates) is found in the monuments of Russian history and the history of Russian law at
a fairly early time [2, p. 326]. An analysis of both normative material (in the most accessible
form since 1648) and studies on the history of Russian law shows that artels, partnerships,
“various kinds of societies and institutions” have existed since ancient times [3, p. 71].

As N. Kalachov writes, “an artel, in the sense of a partnership of several persons
united by their capital and labor, or only by the latter, for some kind of work, industry or
enterprise and, as a result, respond to each other, is a phenomenon that we have found in
ancient times. .. We find the first traces of such an association as early as the 11th and 12th
centuries...” [4, p. 1-2].

K. Nevolin adheres to a similar point of view, pointing out the possibility of creating
partnerships “already according to Russkaya Pravda” [5, p. 185].

Currently, the Civil Code of the Russian Federation provides the following definition
of a legal entity: “A legal entity is an organization that has separate property and is liable
for its obligations, can, on its own behalf, acquire and exercise civil rights and incur civil
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obligations, be a plaintiff and a defendant in court” (clause 1, article 48 of the Civil Code of
the Russian Federation) [1].

Article 48 of the Civil Code of the Russian Federation [1] identifies the following fea-
tures of a legal entity: organizational unity; a legal entity has separate property, which, as
a rule, is responsible for its obligations; a legal entity bears independent property liability
for obligations, property belonging to it; the ability of legal entities to act in civil proceed-
ings on their own behalf, that is, to acquire and exercise civil rights, bear civil obligations,
be plaintiffs and defendants in court cases.

Features of the civil law status of legal entities of certain organizational and legal
forms, types and types, as well as legal entities established to carry out activities in certain
areas, are determined by the Civil Code, other laws and other legal acts. Accordingly, at
present, the law establishes the division of legal entities according to forms, types and
types. A legal entity must be registered in the Unified State Register of Legal Entities
(USRLE) in one of the organizational and legal forms provided for by law.

Thus, the enterprise must have not only registration as a legal entity, but also a legal
form regulated by law, namely only the Civil Code of the Russian Federation.

Currently, from the point of view of fixing the concept of legal entities in legal acts,
they should be considered in two aspects.

In the first case, a detailed understanding of the legal acts that are directly related to
legal entities is given, namely, they contain all the necessary information for creating, con-
ducting activities and imposing liability for failure to fulfill their obligations. Here we deal
directly with administrative responsibility.

Thus, in this aspect, regulatory legal acts are directly related to civil, administrative,
labor, as well as banking and financial law.

We consider it important to note that we are most interested in the second aspect,
when the concept of legal entities is given in a directed and compact way. That is, in this
aspect, corporate law is implied, which is directly related to legal entities, where their civil
rights and obligations are determined. However, it is in the Civil Code of the Russian Feder-
ation that direct regulation of the actions of legal entities is fixed through, for example, the
rules of the law of obligations.

Currently, there is an active reform of civil legislation, which defines the main direc-
tions of its development.

One of the key ones is the placement in the Civil Code of the Russian Federation of
complete information directly related to legal entities, namely: provisions on commercial,
non-profit and unitary enterprises, property and creditor interests, various types of con-
tracts, rights and obligations of founders, etc.

From all of the above, we can conclude that development is going in the most opti-
mal direction. Now the subordinate vector prevails in the Civil Code of the Russian Federa-
tion, which is of great importance for determining the activities of legal entities in civil law
relations and appropriately assigning a suitable norm to them.

However, at the moment there is a certain gap, which consists in the fact that now
the special status, the special specifics of the relations that are established in the legislation
on legal entities, is not sufficiently taken into account.

Accordingly, when we speak specifically about the content of civil law relations, it is
precisely the civil law state of legal entities under the law that is implied. For the full func-
tioning of a legal entity, an equal and correct balance of interests of all members of this le-
gal entity, as well as third parties acting as creditors, is necessary.
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The emergence of a legal entity with legal personality defines it not only as a multi-
faceted subject of business relations, in which there are relations between members of the
company, such as in contractual relations, but also relations directly between the owner
and all members of the company.

In addition to these relations, in the legislation we also find relations that are associ-
ated with the designation of a legal entity as a plaintiff or defendant, and we also find its
liability to creditors.

Thus, in order to understand the civil law origin and essence of entrepreneurial rela-
tions, it is necessary to further actively develop this area of corporate law, which is directly
and directly related to legal entities.

We believe that provisions relating to all legal entities should be clearly defined and
formulated, that is, the civil law norms governing various relations of companies should be
the legislative base, since business relations are inherently defined as civil law relations,
the basis of which is based on the direct equality and autonomy of the will of all members
of this process, as well as property independence.
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MHOCTPAHHBIE I'PA’KJAAHE U U3BBUPATEJ/IbHOE ITPABO

AHHOmayus. B cmamve packpviearomcsi omdesibHble dcheKmbl peaau3a-
yuu u3bupameabHO20 npagd UHOCMPAHHbIMU 2padxcdaHamu 8 Pocculickoli Pede-
payuu, aHaau3upyemcst 803MONCHOCMb U YCA08US peaau3ayuu HA38AHHO20 Npasda,
3akoHodamesibHOe pe2yauposaHue, ycmaHasausarnujee npedessl 0CyuecmeaeHust
UHOCMpaHyamu nodo6HbIX npas. AHAAUIUPYIOMCS 0451 npumepa MeKCMbl HEKO-
mMopbix MeHcAYHAPOOHbIX 002080pP08, KAK HeOMwseM/aeMol cocmasaswujeli Haau-
Yus u3bupamebHO20 NPAsd y UHOCMPAHHbIX 2paxcdaH 8 Pocculickoli Pedepayuu.
Paccmampusaromcesi omdesibHble 0CO6eHHOCMU peaau3ayuu u3bupameabHblX Npas
UHOCMPAHHbIMU 2PAXCOAHAMU.

Kamwouessie caosa: usbupamenbHoe npago UHOCMPAHYES8, CMAmyc UHO-
CMPAHHO20 2paxcOaHuHa, usbupamesbHble hpasa HA MYHUYUNAJAbLHOM YPOGHE,
8b160pbl, AKMUBHOE U3bupamebHoe Npago, NAccU8Hoe Uu3bupamesibHoe Npaso.

CorsniacHo KoHnctutynuu Poccuiickort @enepauuu B Poccuiickoit @efepanyu Kak mnpa-
BOBOM T'OCy/IapCTBE, 005S13aHHOCTbI0 KOTOPOTO SIBJISIETCS PU3HAHUE, COO/II0ZiIEHUE U 3aluTa
npaB M CBOOOJ, YesioBeKa U I'pakJlaHWHA, MHOCTPAHHbIe TpaXkJaHe U Jila 6e3 rpakJaHCcTBa
N0JIb3YIOTCSA IPaBaMH U HECYT 06513aHHOCTU HapaBHE C POCCUUCKHUMU I'paXkiaHaMU, KpoMe
CJly4aeB, yCTAaHOBJIEHHBIX ¢eiepa/ibHbIM 3aKOHOM UJIM MEeX/AYHApPOHbIM A0roBopoM Poc-
cuiickon Penepauuu [1,4. 1 cT. 1, cT. 2, 4. 3 cT. 62; 8]. Takke u3s Koncrutynuu Poccuiickoit
denepauuu cieyeT, YTO TaKHe CAy4Yau KAcalTCs JIUIIb TeX MpaB U 06513aHHOCTEH, KOTO-
pble BOSHUKAIOT U OCYLIECTBJISIOTCA B CUJIy 0C000U cBSI3U Mexay Poccuiickon ®enepanu-
el u ee rpaxkaanamu [1,4. 3 cT. 62,4. 2 cT. 17].

ApkuM npruMepoM TaKOro MpaBa SIBJSIETCS MPaBO ObITh MU30paHHBIM B OpPTraHbl roc-
yAAapCTBEHHOU BJacTH [1, 4. 2 cT. 32], KOTOpOe 3aKpenysieTc UMEHHO 3a IpakJaHaMH
Poccuiickoit @efepaniu Kak JUIAMH, HAXOASIIMMHUCS B 0COO0M YCTOWYUBOU MOJUTHUKO-
NpaBOBOW CBfI3U C rocyAapcTBoM. [Ipu 3TOM Ha HOpMaTHUBHOE COJEep>KaHUe NaCCUBHOTO
M30UpaTe/IbHOr0 IIpaBa MOXET BJIUATH Ha/lMuMue y rpaxgaHrHa Poccuiickor ®Penepanuu
MOJINTUKO-TIPABOBOM CBSI3U C JIPYTUM T'OCY/IapCTBOM, T.e. IpebbiBaHUe IpakJaHuHa Poc-
cuiickoil Pesepalivy B rpaXkaHCTBe HHOCTPAHHOIO rocygapcTsa [17, o. 2.1].
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N36upaTesibHble NpaBa COCTAaBJAAKT OCHOBY [20] my6GJMYHO-NOJUTUYECKUX IPaB
(B ToM umcisie Kak popMa peasiM3alUd KOHCTUTYLUOHHOTO NpaBa IpakJaH Ha ydacTue
B yIpaBJIeHUH JieslaMu rocyaapctsa [1, 4. 1 cT. 32]). OcHOBHble XapaKTepUCTUKHU U36Upa-
TeJIbHBIX NIpaB FPakJaH U UX peanu3anuu 3akpensieHbl B Konctutynuu Poccuiickon @e-
Jlepalluy, KoTopas, OJJHAaKO, He ompeJiesisieT NopsAoK ux peaaudauuu [1, ct.ct. 3, 10, 11,
12, 4. 1-3 cT. 32 u ap.]. [I[paBoBOK OCHOBOM peryJMpoBaHUs OTHOLUEHUH, B paMKax KOTO-
pBbIX peasi3yeTcs KOHCTUTYLHUOHHOE NpPaBO U30HUpaTh U ObITb U30PAaHHBIMU B OPraHbI
roCcy/lapCTBEHHOM BJIACTH M OpTaHbl MECTHOT'O caMoylpaBJsieHus, ABasgeTcsa PesepaibHbINA
3aKk0H «O0 OCHOBHBIX rapaHTHUAX U30UpaTeJbHbIX IPaB U NpaBa Ha ydyacThe B pedpepeH-
ayme rpaxkgaH Poccuiickoi @enepauumn» [12], KoTopbli, KOHKPETU3UPYS COOTBETCTBYIO-
IiMe KOHCTUTYLHOHHbIE NoJIoKeHHUs [1, 4. 2 c¢T. 81, 4. 1 cT. 97], 3aKpenisieT OTCyTCTBUE
(3ampeT Ha peasiM3alLMi0) aKTUBHOTO M NaCCUBHOI0 M30UpaTeJbHOIO NpaBa y UHOCTPaH-
HbIX FpaxkZjlaH Ha TeppuTopuu Poccuiickonn Penepanuu, XoT 6bl OHU U OLHOBPEMEHHO
obJsiazianu rpaxkaaHcTBoM Poccuiickoit enepanuu [16, . 2].

B kauyecTBe HCKJIIOYEHHS W3 HA3BAaHHOrO IpaBWJa JONYyCKAaeTC BO3MOXHOCTb
rpaxkaaH Poccuiickoit @efepanuy, MMEWIIMX 0OJJHOBPEMEHHO IPaXJaHCTBO (MOAJaHCTBO)
MHOCTPAHHOTO rocyAapcTBa (MO0 AOKYMEHT, MOATBEPKAAOIMN IPaBO Ha MOCTOSHHOE
NpoXXMBaHUe rpaxkJaHuHa Poccuiickoint Penepanuy Ha TEPPUTOPUM MHOCTPAHHOIO TrOCY-
JlapcTBa) U36UpaTh U ObITh U3OPAHHBIMH B OpraHbl MECTHOTO CaMOYIPaBJIeHHUS, a TaKXKe
y4acTBOBaTb B MeCTHOM pedepeHyMe B MOpsSJKe, NPeAyCMOTPeHHOM ¢defepaslbHbIMU
3akoHaMu Poccuiickoit @esnepauuu [12].

CnesoBaTesibHO, 1O 06LIEMY NPaBUJLY, MHOCTpaHLbl B Poccuiickoi ®espepanuu iu-
lIeHbl KM30MpaTe/bHOrO MpaBa, OJHAKO CyIIEeCTBYIOT HECKOJIbKO HWCKJIIYEHHUH, Npeny-
CMOTPEHHBIX OTPAC/IeBbIM 3aKOHOAATENbCTBOM. [[0CTOAHHO MPOKUBAKOLIMM Ha 3aKOHHBIX
ocHoBaHUAX B Poccuiickoit @efepaliui MHOCTPAaHHBIM I'PaXkJaHaM NpPeJoCTaBJIsIeTCs BO3-
MOXXHOCTb IAaCCUBHOI'O U aKTUBHOI'0 MU30MpaTeJbHOrO MpaBa B OpraHbl MECTHOTO CaMo-
ynpasJieHud [11, m. 2 cT. 12]. KpoMe Toro, MHOCTpaHHble TpaxkJaHe, UMEIOT MPaBo Ha y4a-
CTHEe B MeCTHOM (UCKJ/IOUUTENbHO) pepepeHiyMe Ha TeX XKe YCJA0BUSX, YTO U TpakJaHe
Poccuiickoit ®epepauuu [12, n. 10 cT. 4]. [Ipy 3TOM BaKHEHIIMM YCJI0BHEM /i1 BO3SHUK-
HOBeHMUS (M B Jlaj/IbHeMNIIeM peasu3aliui) CBOMX U30UpaTebHbIX IpaB MHOCTPAHIIAMHU f1B-
JISIeTCS HaJIMiKle MeX/AyHapoAHOro I0roBopa.

B Hay4yHOW JiuTEpaType MOXXHO BCTPETUTD MO3ULUI0 0 HEOOXOAUMOCTU HAJIM4UA CIe-
[[MaJIbHOT'O0 3aKOHO/IaTeJIbCTBA, PerJaMeHTUPYIOILero MpoleccyalbHble U MaTepuaJbHble
npaBa MHOCTPaAHHBIX TPakKJaH B AaHHOM cdepe [21, c. 44]. BMecTe c TeM GoJiee 4acTo BCTpe-
YallMUMCS SIBJISIeTCS MPOTUBOIOJIOXKHOE MHEeHHe 00 obpaTHoM [22, 28, 33], apryMeHTHpO-
BaHHOE TeM, YTO 3aKOHO/ATeIbHO YCTaHOBJIEHBI TOJIbKO Ha3BaHHbIE Bbllle ycioBud [12, . 10
cT. 4]. KpoMe Toro, nprMeHsisi rpaMMaTUYeCKOe TOJIKOBAHUSI MCKOMOI'O 3aKOHOMOJIOXKEHHS,
r/le YKa3bIBaeTCs, YTO MHOCTPAHIIbl «KUMEIOT MPaBO YYacTBOBATh ... HA TeX e YCJIOBUSX, YTO
U rpaxkaaHe Poccuiickout @efiepaniin», U3 3TOro, MOXKHO CZ€/aTh BbIBOJ, O TOM, UTO HAa TaKHUX
TpakKJaH pacnpoCTPaHAITCS aHaJIOTMYHble NpaBa U 00653aHHOCTH, KOTOpPble MPUCYILU JJI
rpaxzaH Poccuy, peanusyronyM cBoOM U3bMpaTesibHble IpaBa.

Tak niu nHade, HEBO3MOXXHO JONOJJUHHO OTBETUTh Ha COOTBETCTBYIOLME BONPO-
Cbl 6e3 obpallleHHs1 K COOTBETCTBYIOLUM MEXAYHAapOHbIM J0roBopaM. X0TeJ0Ch Obl Je-
TaJIbHO PacCMOTPETh HEKOTOPble U3 HUX, SABJsAOILMecS HauboJiee JaBHUMU. Hanmpumep,
JloroBop mMexay Poccuiickoit @enepanueit 1 Kuprusckoit Pecny6sinkoil o0 npaBoBOM cTa-
Tyce rpaxzaH Poccuiickoit @esiepaniiu, NOCTOSIHHO NPOXKUBAKOLUX HA TeppuTopuu Kup-
ruscko Pecny6sivkuy, U rpaxkaad Kuprusckoit Pecnny6yiMKy, IOCTOSIHHO NPOXKUBAOLUX Ha
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TeppuTopuu Poccuiickoit Penepauuu ot 13 oktabpa 1995 roaa (ganee - JloroBop Mexay
Poccueint u Kuprusuei) [5].

Tak kak Poccuiickaa ®@efepanys U Bce pacCCMOTPEHHbIE B CTaTbe roCylapcTBa sB-
JIFI0TCA 4ieHaMU BeHckoii KoHBeHIIMM 0 NpaBe MeXyHapOAHbIX JOTOBOPOB, TO MPU TOJI-
KOBaHUHU TaKHX JOTOBOPOB CJieyeT pyKOBOACTBOBAThCA NOJIOXKEHUSAIMU Ha3BaHHOU KoH-
BEHIIMH, COrJIACHO KOTOPBIM IIPAaBOBOE 3HAaYeHHEe MMeeT He TOJIbKO CaM TEeKCT JOroBopa,
HO Y ero npeaM0yJia, KOHTEKCT ero 3akw4deHusd [2, cT. 31]. OTcroga cienyeT, 4TO COTJIaCHO
npeamb6yJie, JloroBop mMexay Poccueit u Kuprusueil uMeer 1je/iblo MakCUMaJibHOe COJIU-
»KeHUe IPaBOBBIX CTATYCOB I'PaXkJjaH 06enx CTOPOH, B TOM YMCJIE, B TOJUTHUYECKHUX ITpaBax.

KiroueBoe 3HaueHMe B JJaHHOM CJiydyae UrpaeT CT. 4 Ha3BaHHOro /loroBopa, KOTO-
pad npeaycMaTpyUBaeT U3bATHA M3 NIPABOBOTO CTATyCa WHOCTPAHHOIO IpaXXJaHHWHA, IO-
CTOSIHHO NPOXKMBAKLIEro Ha TeppuTopuu Apyroi CtopoHsl. Cpeau npovero, U3bATUSA He
KacalTcs y4acTHUsl B MeCTHOM pedepeHyMe (IpU 3TOM, yKa3blBaeTCs Ha NMPSAMOM 3alpeT
y4acTus B 00l erocyiapcTBeHHOM pedepeH/iyMe), a paBHO U Ha y4yacTHe B MyHUILMINA/b-
HbIX BbIOOpax (MpsIMOM 3anpeT KacaeTCs BBICIIMX rOCyJapCTBEHHbBIX JJOKHOCTEN U NIpe/-
CTaBUTEJIbHBIX OPTaHOB BJacTH). M3 TekcTa caMo¥ CT. 4 ciefyeT, YTO CIUCOK U3BbATUH fB-
JileTcsl ucyepnbiBawOLMM, a cT. 5 JloroBopa Mexay Poccuelt u Kuprusueit ykasbiBaeT Ha
HEBO3MOXXHOCTb BO3JI0KEHUS JONOJHUTENbHBIX OTPaHUYEHUH [5].

B Takoy cuTyauuu, BOSHUKAaeT 3aKOHOMEPHbIM BOINPOC: MOXKHO JIK TPAKTOBAaTh OT-
CYyTCTBHE NPSIMOro 3alpeTa [Jis MHOCTPAHHOI'0 I'PaKJaHWHA, OCTOSIHHO MPOXKHUBAIOLIETO
Ha TeppuTOopuu Apyrov CTOpOHBI, KaK «MOJYaJIMBOE COTJIACUe», UJIK aBTOPbI MEXAYHAPO/ -
HOT'O I0r0BOpA NPOCTO «3a0bL/IM» BKJIOYUTh COOTBETCTBYIOLIME MIOJI0XKEHUS B €r0 TEKCT?

/I oTBeTa Ha 3TOT BOIPOC, XOTEJNOCh Obl 0OPATUTHCA K TEKCTY aHAaJIOTUYHOTO IO
cogepxanuto JloroBopa mexay Poccuiickoit @enepanueid u Pecny6simkoit ApMeHus o mnpa-
BOBOM cTaTyce rpaxjaH Poccuiickoit ®@efepanuy, NOCTOSSHHO MPOKMBAKOLIMX HA TEPPU-
Topuu Pecny6siriku ApMeHus, U rpaxaaH Pecny61vku ApMeHHUs, TOCTOSSHHO MPOXKKBAlO-
IIUX Ha TeppuTopuu Poccuiickoit @enepauuu ot 29 aBrycra 1997 roga (nasnee — JloroBop
Mexay Poccueit u Apmenueit) [3]. B otsinume ot JloroBopa mexay Poccueit u Kuprusuey,
I «a» 1. 2 cT. 4 JloroBopa Mexay Poccuent 1 ApMeHMen NpsAMO 3alpelaeT II0OCTOAHHBIM
KUTeNsIM» (TO ecTb JJ1A LieJiell Ha3BaHHOro /loroBopa, rpajaHnaM OJJHOM CTpaHbl, IOCTO-
SIHHO MPOKUBAIIUX HA TEPPUTOPUH APYTrOU CTPaHbl, HA OCHOBAaHUU CBU/IETEJLCTBA, Bbl-
JlAaHHOTO MocJeiHel) u36MpaTh U ObITh U30pPaHHBIM B OpraHbl MECTHOTO CaMOYIIPaBJIeHUs
(1 B TOXKe BpeMs OTCYTCTBYeT NMPSIMOW 3allpeT Ha ydyacTue B MeCTHOM pedepeHyMe).
KpomMme Toro, npeambyJia JloroBopa mMexay Poccueid 1 ApMeHHEN He COAEPXUT CCbIJIKK Ha
«IIOJIMTUYECKHe NpaBa», KOTopas uMeeT MecTo B JloroBope Mmexay Poccuent u Kuprusuen.

JlaHHBIe MeX/AyHapo/Hble JOTOBOPHI ObLIM COCTaBJEHBI (B HEKOTOPBIX CJAyYasix —
3aKJ/II0OUeHbl) NPAaKTUYECKH B OJJHO U TO e BpeMsl, YTO M03BOJISIeT BbICKa3aTh MPeANoJio-
>KeHUe, YTO B IEPBOM C/Iy4ae, OTCYTCTBUE NPSIMOTO 3alpeTa Ha y4acThe B MECTHOM pedepeH-
JlyMe SIBJISIETCS He «C/Iy4alHbIM JjonylieHueM». [loMrUMo mpoyero, AOMOJTHUTENbHBIM apry-
MEHTOM MOXET ABJATbCA U TOT $akT, yTo PesiepasbHbIi 3aKOH OT 26 HOsA6ps 1996 roxa
Ne 138-®3 «06 obecrnieueHUH KOHCTUTYLUOHHBIX MTpaB rpaxkaaH Poccuiickor @enepannu ms-
O6UpaTh U ObITh U30PAaHHBIMU B OpraHbl MECTHOTO CaMOYIIpaBJeHUs» ObLI MPUHAT A0 paTHu-
dUKaLMU U BCTYIJIEHUS B CUJIy COOTBETCTBYIOLHUX MEX/YHAPO/HbIX I0rOBOPOB, a, CJIe/l0Ba-
TEeJbHO, KaTeropuaJbHO-NMOHATUNHBIN alllapaT, paBHO KaK M 3aKOHOJATeJbHO 3aKpel-
JIeHHasi BO3MOXHOCTb, Ha TOT MOMEHT, y>Ke cyllecTBoBasa [13].

B KOHTEKCTe 3TUX pa3MbllllJIEHUH, HEBO3MOXKHO HE OTMETHUTH JloroBOp O MpaBOBOM
CcTaTyce rpakJaH 0JJHOT0 rOCyZapCTBa, MOCTOSHHO NPOXKKUBAOLUX HA TEPPUTOPUH [ PYTO-
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ro rocyzapctsa ot 28 anpesis 1998 roga, KoTopbii 6bl1 pa3paboTaH B paMKax CyLeCTBO-
BaBlIero Ha TOT MoMeHT EBpA33C [6]. /laHHBIK AOrOBOpP MHTEpPeCceH CBOUMMH GOpPMYJIH-
poBKaMu. B yacTHOCTH, B M. «a» U «6», a63. 3 CT. 4, coAepKaTcs NOJI0KEHHUS, IPSAMO UC-
KJII0Yalle BO3MOXXHOCTb y4yacTus B pedpepeHyMax U IpaBo U30HUpaTh U ObITh U30paH-
HbIM B BbIOOpHbBIE TOCYyZapCTBEHHbIE OpraHbl. B JaHHOM ciy4ae, 3anpeT cpopMyIMpOBaH
6oJiee WIKPOKO, Hexkesi B JloroBope Mexay Poccuelt 1 Kuprusuei, 4To Takke KOCBEHHO
NOATBEPXK/AaeT BbIABUHYTHIN TE3UC.

C 3Tux Mo3UL UM, TaKxKe caeayeT oTMeTUThb JloroBop Mexay Poccuiickoit ®Pepe-
panueid U TypkMeHUCTAaHOM O NpPaBOBOM cTaTyce rpaxzaaH Poccuiickoit @epepanuy,
NOCTOHHO NPOXXUBAKUUX Ha TeppuTopuu TypkMeHHcTaHa, U rpaxzaaH TypKMeHH-
CTaHa, IOCTOSIHHO NpPOXXUBAKWIIUX Ha TeppuTopuun Poccuiickoit Penepanuu ot 18 Mas
1995 (panee - JloroBop Mexay Poccuelt u Typkmenueit) [7]. Kak u B cayyae c¢ [loroBo-
pom Mexay Poccueit u Kuprusuen, paccmatpuBaeMbli JloroBop B CT. 5 He npeaycMarT-
pUBaeT OrpaHUYEHHUH AJid Y4aCTUs MOCTOSTHHBIX XKUTeJell He SABJAIIIUXCA rpaxJaHa-
MU B MeCTHOM pedepeHJyMe (yKa3biBasl JUllb HA BCEHAPOAHBIN pedpepeHAyM), paBHO
KaK M He 3ampeljaeT U36MpaTh U ObITh U30PAaHHBIM B OpraHbl MECTHOT O CaMOyIpaBJie-
HUSA (3ampeT KacaeTcs JIMLIb BbICIIUX TOCYLapCTBEHHbBIX JOJ/KHOCTEN M BBICUIUX Opra-
HOB TOCYJapCTBEHHOMW BJIaCTH, NPU 3TOM, QOPMYJUPOBKA He SBJSETCS NOJHOCTBIO
TOX/IeCTBEHHOM pacCMOTpPeHHBbIM paHee JoroBopoM). Kpome Toro, cTopoHbl mpsmMo
NpefyCMOTpeJIH, UTO NepeyeHb NpelyCMOTPEHHBIX B JOTOBOPE U3BATUN MOXET ObITh
«cokpaieHn» [7, m. 3 cT. 5].

Kpaiine cxoxue GpopMysnpoBKU (HO He UJIEHTHUYHBIE), MOXKHO OOHAPYXUTb U B MOJ-
NKMCAaHHOM, HO He JeicTBywouieM JloroBope Mexay Poccuiickoit @egepaneid u PecriyoiMkon
['py3us o nmpaBOBOM cTaTyce rpaxaaH Poccuiickoin ®esepanyy, NOCTOSHHO MPOXKUBAIOIIUX
Ha TeppuTopuun Pecny6sivku ['pysus, v rpaxkzad Pecny6siviku ['py3us, IOCTOSHHO NPOXKKBa-
I0LMUX Ha TeppuTopuu Poccuiickoit @enepauuu (ganee — [loroBop Mexay Poccuelt u I'py3u-
eit) [4]. JoroBop Mexnay Poccueld u 'py3ueil B cBoel npeaMbyJie TaKxKe COAEPHKUT IOJI0XKe-
HHE O CTpeMJIEHHH CTOPOH «IPeJOoCTaBUTb MaKCMMaJbHO OJIM3KUU IMPaBOBOW CTaTyC»
B CMBICJIe IOJIMTUYECKUX MpaB. Takxke, pacCMaTpyUBaeMbId JOrOBOP B II. 2 CT. 4 COAEpPKUT
OpsIMOM 3ampeT Ha MpaBO M36MpaTbh M ObITh M30PAaHHBIM Ha «BBICIIHME T'OCY/JapCTBEHHbIE
JIOJDKHOCTH Y B BBICIIHME OpraHbl [OCYyJapCTBEHHOM BJIACTH», @ TAKXKe Ha MPaBO y4acTBOBATh
BO BCEHApPOJHOM T0JIOCOBaHMH. B oT/iMuMe OT pacCMOTpeHHbIX paHee J0roBOpoB, JloroBop
mexay Poccueil u I'py3uen, Takke COAEpKUT 3aNpeT «3aHUMATh JOKHOCTb PYKOBOJUTEJIS
LIEHTPaJIbHOTO OpraHa UCIOJIHUTEbHOW BJIACTU».

TakuM 06pa3oM, pacCMOTpPeHHble JOTOBOPbI, NPHU BCEH HUX CTPYKTYPHOM M HMHOU
CX0KEeCTH, pa3/IMYalTCHd «B JeTaslsxX», KaxJoe CJ0BO MpPH HUX 3aKJHYEHUU «B3BELINBa-
JIOCb» Y yTBEPX/JaJ0Ch CTOPOHAMHU; KPOMe TOTrO, MPAaKTUYeCKU OJJMHAKOBBIMA MEPUOJ, UX
3aKJIl0YeHUs (M Ha/M4uhe COCTaBJIEHHBIX paHee JJOrOBOPOB), MOXKET CBU/IETEJbCTBOBATH
O CylLleCTBOBAaHUM HEOOXOAMMBbIX GOPMYJIMPOBOK, KOTOPbIe (IIPU KeJJaHUM UX aBTOPOB),
MOTJIM Obl UCKJI0YATh BO3MOXXHOCTb peaiM3aliid CBOMX U30MpaTeIbHbIX IPaB «IOCTOSH-
HbIM KUTeJAM», (HO He SBJSIOLUMUCA TPaXKJaHaMHU); TaKXKe, HaJlMuue B mpeaM0OyJiax He-
KOTOPBIX U3 JJOTOBOPOB YKa3aHUs Ha CTPEMJIEHUE «yPABHATB» JIMILL B MOJUTHUYECKHUX Tpa-
BaX, AABJISIETCS JIONMOJHUTE/bHBIM apryMeHTOM O TOM, YTO TaKUM JIMLlaM Ipe0CTaBJeHbI
u3bupaTesbHbIe IPaBa HA MYHUIIMNIAJbHOM YPOBHE.

BosbIIMHCTBO Hccef0BaTesel, Kak NMPaBUJI0O, OTHOCAT pPacCMOTPEHHbIe MOJI0XKe-
HUSl YKa3aHHBIX BbIlIEe JJOTOBOPOB K KHOPMaM HENOCPeJCTBEHHOTO AeUCTBHUSA», 10 CMBICIY
cT. 5 ®epepanbHoro 3akoHa «0 MexAyHapoAHbIX AoroBopax Poccuiickoin ®Penepanum»
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[14, cT. 5], U3 4yero ciefyeT, 4TO, IO UX MHEHUIO, OTCYTCTBYeT HEOOXOAUMOCTb U3JJaHUSA
BHYTPUIOCY/JapCTBEHHBIX aKTOB, /I BBeJeHUS JaHHbIX JOTOBOPOB B [IeCTBUE.

O61MM yc/I0BUEM HeNOCPeJCTBEHHOI'0 NMPUMEHEHUs MeXAYHapOoJHOro JoroBopa
BbIcTynaer cT. 15 (4. 4) Konctutynuu Poccuiickoit Penepanyu, KoTopas NpsiMo BKIOYAET
MeXyHapoJHble JOTOBOPbI B NpaBoBylo cucteMy Poccuiickonn ®@enepanyu. ConepxaHue
NpUBELEHHON Bblllle KOHCTUTYILIMOHHONM HOPMbI HAMHOI'0 6oradye W He CTOJIb MPSAMOJIHU-
HEWHO, KaK KaXKeTCs Ha NepBbIM B3rJiS[, U HepeJKo UHTepnpeTupyetcs [19, c. 13; 24,
c. 38-39; 25; 26, c. 152-165; 27, c. 37-38]. OAHUM K3 BaXKHbIX acClIEKTOB Ha3BaHHOI'O CO-
Jlep>KaHUs fBJIAeTC 0CO0eHHOCTh 3akpensiéHHoro Koncrtutynueit Poccuiickoit ®epnepa-
MY IPUOPHUTETA MeXAyHapoAHoro aorosopa Poccuiickoint @Penepanuu (6e3 o611ero npu-
MaTa MeX/yHapOoJAHO-NPaBOBbIX PUHILIMIIOB U HOPM HaJi BHYTPUIOCYyZapCTBEHHBIM Ipa-
BOMNOPSAJKOM) B IPUMEHEHUH, €C/IM U MOCKOJIbKY MeX/Jy HUM U HOPMOM HalMOHAJIbHOIO
3aKOHa BO3HHUKJIA KOJIJIM3HUA: 10 001eMy NpaBU/ly HOPMbI 3aKOHa, IpelycCMaTpUBawoLiye
VHOe peryJMpoBaHUe, YeM YCTAaHOBJEHHOE MeXJyYHapOJHBbIM [0TOBOPOM, COXpPaHST
CBOI0 IOpUIMYECKYIO CUJY, HO HE IPUMEHSAIOTCA NPU pa3pelleHuH AeJl, KacaloUuluxcs rocy-
JlapCTBa, TaKXKe YYaCTBYIOILETO B COOTBETCTBYIOLEM JIOTOBOPE.

B noKTpHUHe MeX/JyHapoJHOTO IpaBa CyLeCTBYET JOBOJIbHO yCTOSIBIIASACA MO3U-
LUl O TOM, KaKMe HOPMbI MeXJyHapOoJHOIr'0 J0roBOpa MOXXHO CUMTATh «KHOPMaMH HeIo-
Cpe/CTBEHHOI0 JeCTBUsA». Bo-NepBbIX, 3TO a/|peCOBAaHHOCTb Cy6'beKTaM HAallMOHAJIbHOTO
npaBa. Hanpumep, C.10. MapouykuH, B KauecTBe npuMepa NPUBOJUT PACCMOTPEHHYIO pa-
Hee cT. 4 JloroBopa Mexay Poccueit u Kuprusuei, ¢ yem ciaoxHo He corsaacutcs [30,
c. 115-121]. Takxe, u3 $¢OpMyJIUPOBOK JJOrOBOPOB 0 chepax UX JeHCTBHUSA, O HAllpaBJEeH-
HOCTH UX HOPM Ha CyO'b€KTOB HallMOHAJbLHOTO NPaBa, ICHO CJAeAyeT, YTO JaHHbIe 10TOBO-
Pbl CIOCOOHBI IEMCTBOBATh B chepe HAIMOHATBHOTO NIpaBa 6e3 KaKoro-anbo co/lelicTBuUs
CO CTOPOHBI roCyAapcTBa (3a UCK/IOUYEeHHUEM, pa3Be 4To, paTubukanuu) [31; 32, c. 84]. [lo-
NOJIHUTEJbHO, HEKOTOPbIMUA aBTOPAaMHU BbIJEJSAIOTCH TaKHe YCJI0BUSA KaK BbIpaXKeHHE CO-
rnacus Poccuiickoil ®Pefepanu Ha 006513aTe/IbHOCTb J0OTOBOPA, BCTYIJIEHWE J0TOBOpa
B cuJly, oduliMasibHOEe ONnyOJMKOBaHUe JoroBopa [23, c. 8]. /laHHble yca10BUS, IPUMEHU-
TeJIbHO K paccMaTpyMBaeMbIM JJOTOBOpPaM, TaKXKe OblIM BbINOJHEHDI.

TakuM 06pa3oM, MOXKHO MPUUTHU K BbIBOJY, YTO OTCYTCTBUE MPSMOTO U3bATUSA U3-
OupaTeJIbHOTO NpaBa MHOCTPAHHOTO I'Pak/laHUHA, IOCTOSTHHO NPOXXUBAIOLET0 Ha TEPPU-
Topuu Poccurickon Pepepaunun, ucxoga us Jloroopos Mexzay Poccuern u Kuprusumey,
TypxkMeHuel u ['py3vel CBUAETEJBCTBYIOT O TEOPETUYECKOU BO3MOXXHOCTH TAKHUX JIUI]
OCYILleCTBJISITh CBOU U30UpaTesbHbIE IPaBa Ha MyHULIMNIAJIbHOM ypoBHE. [Ipu aToM, B ciiyyae,
€CJId 0 KaKUM-JIM60 NpUYMHAM, MUHOCTPAHHbIN IPaXK/AaHUH, BbINOJHAOUMN MyO6JIUYHbIN
GYHKIIMM HA MYHULMIIAJIbHOM yYpPOBHE HAayWHAET JleMCTBOBATb BO B yliep6b MyOJIMYHBIX
MHTEpPEeCOB, BO3MOXXHO NPUMeHeHHe HOBOrO U 3p(PEeKTUBHOTO UHCTUTYTA PU3HAHUSA Ta-
KOTO CyO0'beKTa MHOCTPAaHHBIM areHTOM, MOoCje 4Yero OH JIMIIAeTCs BO3MOXXHOCTHU OCY-
1IeCTBAATh Ny6n4YHble QyHKIMHU [9, 4. 1 cT. 1].

Mexay TeM, caM GpaKT HaJIM4YUsA U36UPATENbHOTO IpaBa Y HEKOTOPbIX UHOCTPaHLIEB
NyCTb Jlake M TOJIbKO Ha MyHUIUNIAJIbHOM YPOBHE (C Y4ETOM IOJIOXKEHUSI HOPM COOTBET-
CTBYIOILMX MEXAYHAPOJHbIX JOTOBOPOB) BJIEYET 32 COO0M Ha/IMuMe U HEKOTOPBIX APYTUX
NpaBOMOYMH, BbITEKAIOLIMX U3 Ha3BaHHOTO cTaTyca. K mpuMepy, B HEKOTOPBIX CyO'beKTax
(IlckoBckast 06/1acTh) HaJM4YME KaK TAaKOBOT'O CTaTyca U3buparTesisi NpeAOCTaBJsIET UHO-
CTPaHHOMY TpaK/JaHUHY NpaBO TpebOBaThb y JenyTaTa NMpeJCTaBUTEJbHOTO OpraHa My-
HULUNAJIBHOTO 06pa30BaHUSA UCIOJHEHUS UX 00513aHHOCTU MOJIEPKUBATh CBSI3b C U30U-
paTesisIMU CBOEro OKpyra, ObIThb MepeJ HUMHU OTBETCTBEHHBIM W MM MOJOTYETHBIM, YTO
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cpeAy Mpoyero npegycMaTpuBaeT U 0013aHHOCTD JleyTaTOB [IepCOHaJbHO (a He OT uMe-
HU NpeACTaBUTEJNbHOrO OpraHa) OoTBe4yaTb Ha NHUCbMa HU30upaTesied, N0 pe3yJbTaTaM
M3y4yeHHUs UX XKaJob U npejiokeHui [15, cT. 9] (npu ToM, 4TO AenyTaT NpeACTaBUTENbHO-
ro opraHa 6e3 BJIaCTHbIX IOJITHOMOYHM He fIBJISETCA JOXKHOCTHBIM JIMLLOM N0 cMbIcay De-
JlepaJibHOTO 3aK0oHa «0 mopsAKe paccCMOTpeHUs obpallleHui rpaxaaH Poccuiickont Pepe-
panuu» [10, n. 4 cT. 5]). CoOTBETCTBEHHO, 6€3 3TOr0 CTaTyCa, peajl30BaTh CBOE MPaBO HA
obOpallleHhe WHOCTPAaHHBbIM IPaXKJAaHUH MOXeT TOJIbKO HelmoCpeJCTBEHHO K NpeJACTaBU-
TeJIbHOMY OpraHy MyHHUIIMNIaJbHOTO 06pa3oBaHus [18].

Bomnpoc o ToM, HacKoOJIbKO Kak TaKOBOe ONpaBJaHO NpeJoCTaB/eHne U3buparTesib-
HOT'0 NIpaBa MHOCTPAHHBIM rpakJjaHaM — BCerja 0yJeT HOCUTh AUCKYCCUOHHBIN XapaKTep.
O6s3aTesIbHOE HaAJM4Me COOTBETCTBYIOLLETO MEXAYHApOJHOIr0 JOroBopa NepeBOJUT
HaZleJleHue MOJ00HbIMUA NIpaBaMU MHOCTPaHIEB B pasps/j, NPUBUJIETUH, CUMBOJIU3UPYIO-
merl ocobo TemJble, JpyKeCKHe, COI3HUYECKHEe OTHOLIEHUS MeX/Jy CTpaHaMHM, 3aKJIIo-
YUBIIUMU MOJA00HBIE J0roBopbl ¢ Poccuiickoit ®Pepepainyeid, B To e BpPeMsl BOMPOCHI
MEeCTHOTO 3Ha4eHHUs CaMHU 10 cebe He HOCAT r106aJbHOr0 XapaKTepa U, C y4eTOM MOJIHO-
MOYMU MEeCTHOTO CaMOYIIpaBJIeHUs], He MpeJCTaBJsAeTCs KaTeropu4eCcKd KpPUTHUYHBIM
HaJIn4Me BO3MOXXHOCTH Y4aCTBOBATh B UX pa3pelleHUH HHOCTPAHHbIM IpaXkJjaHaM.
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eral law or an international treaty of the Russian Federation [1, part 1, art. 1, art. 2, part 3,
art. 62; 8]. It also follows from the Constitution of the Russian Federation that such cases
concern only those rights and obligations that arise and are exercised by virtue of a special
connection between the Russian Federation and its citizens [1, part 3, art. 62, part 2 of art. 17].

A striking example of such a right is the right to be elected to public authorities [1,
part 2, art. 32], which is assigned specifically to the citizens of the Russian Federation as
persons who are in a special stable political and legal relationship with the state. At the
same time, the normative content of passive suffrage may be influenced by the fact that
a citizen of the Russian Federation has a political and legal connection with another state,
i.e. stay of a citizen of the Russian Federation in the citizenship of a foreign state [17, p. 2.1].

Electoral rights form the basis [20] of public and political rights (including as a form
of realization of the constitutional right of citizens to participate in the management of
state affairs [1, part 1, article 32]). The main characteristics of the electoral rights of citi-
zens and their implementation are enshrined in the Constitution of the Russian Federation,
which, however, does not determine the procedure for their implementation [1, art. 3, 10,
11, 12, parts 1-3 of art. 32 and others]. The legal basis for regulating relations within which
the constitutional right to elect and be elected to public authorities and local self-
government bodies is exercised is the Federal Law “On Basic Guarantees of Electoral Rights
and the Right to Participate in a Referendum of Citizens of the Russian Federation” [12],
which , specifying the relevant constitutional provisions [1, part 2 of art. 81, part 1 of art.
97], establishes the absence (prohibition on exercising) of active and passive suffrage
among foreign citizens on the territory of the Russian Federation, even if they simultane-
ously possessed the citizenship of the Russian Federation [16, p. 2].

As an exception to this rule, it is allowed that citizens of the Russian Federation who
simultaneously have citizenship (nationality) of a foreign state (or a document confirming the
right of permanent residence of a citizen of the Russian Federation in the territory of a foreign
state) to elect and be elected to local government bodies, as well as participate in a local refer-
endum in the manner prescribed by the federal laws of the Russian Federation [12].

Consequently, as a general rule, foreigners in the Russian Federation are deprived of
the right to vote, but there are several exceptions provided for by sectoral legislation. For-
eign citizens permanently residing legally in the Russian Federation are given the oppor-
tunity of passive and active suffrage to local self-government bodies [11, p. 2, art. 12]. In
addition, foreign citizens have the right to participate in a local (exclusively) referendum
on the same conditions as citizens of the Russian Federation [12, p. 10, art. 4]. At the same
time, the most important condition for the emergence (and further exercise) of their elec-
toral rights by foreigners is the existence of an international treaty.

In the scientific literature, one can find a position on the need for special legislation
regulating the procedural and substantive rights of foreign citizens in this area [21, p. 44].
At the same time, the opposite opinion to the contrary is more common [22, 28, 33], argued
by the fact that only the above conditions are legally established [12, p. 10, art. 4]. In addi-
tion, applying the grammatical interpretation of the required legal provision, which states
that foreigners “have the right to participate ... under the same conditions as citizens of the
Russian Federation”, it can be concluded from this that similar rights and obligations apply
to such citizens, which are inherent in Russian citizens exercising their voting rights.

One way or another, it is impossible to answer the relevant questions for certain
without referring to the relevant international treaties. I would like to consider in detail
some of them, which are the oldest. For example, the Treaty between the Russian Federa-
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tion and the Kyrgyz Republic on the legal status of citizens of the Russian Federation per-
manently residing on the territory of the Kyrgyz Republic and citizens of the Kyrgyz Repub-
lic permanently residing on the territory of the Russian Federation dated October 13, 1995
(hereinafter referred to as the Treaty between Russia and Kyrgyzstan) [5].

Since the Russian Federation and all the states considered in the article are mem-
bers of the Vienna Convention on the Law of Treaties, when interpreting such treaties, one
should be guided by the provisions of the said Convention, according to which not only the
text of the treaty itself, but also its preamble, context of his conclusion [2, art. 31]. It follows
that, according to the preamble, the Treaty between Russia and Kyrgyzstan aims to maxi-
mally converge the legal statuses of citizens of both parties, including political rights.

In this case, Art. 4 of the said Treaty, which provides for exemptions from the legal
status of a foreign citizen permanently residing in the territory of the other Party. Among
other things, the exceptions do not apply to participation in a local referendum (at the
same time, a direct ban on participation in a national referendum is indicated), as well as
on participation in municipal elections (a direct ban applies to the highest public positions
and representative bodies of power). From the text of Art. 4 it follows that the list of excep-
tions is exhaustive and art. 5 of the Treaty between Russia and Kyrgyzstan indicates the
impossibility of imposing additional restrictions [5].

In such a situation, a legitimate question arises: is it possible to interpret the ab-
sence of a direct prohibition for a foreign citizen permanently residing in the territory of
the other Party as “tacit consent”, or the authors of the international treaty simply “forgot”
to include the relevant provisions in its text?

To answer this question, [ would like to turn to the text of the Agreement between
the Russian Federation and the Republic of Armenia, similar in content, on the legal status
of citizens of the Russian Federation permanently residing on the territory of the Republic
of Armenia and citizens of the Republic of Armenia permanently residing on the territory of
the Russian Federation dated August 29, 1997 (hereinafter referred to as the Agreement
between Russia and Armenia) [3]. Unlike the Treaty between Russia and Kyrgyzstan, paras.
"a" paragraph 2 of Art. 4 of the Treaty between Russia and Armenia expressly prohibits
"permanent residents" (that is, for the purposes of the said Treaty, citizens of one country
permanently residing in the territory of another country, on the basis of a certificate issued
by the latter) to elect and be elected to local self-government bodies. -management (and at
the same time there is no direct ban on participation in a local referendum). In addition, the
preamble to the Treaty between Russia and Armenia does not contain a reference to "polit-
ical rights", which is the case in the Treaty between Russia and Kyrgyzstan.

These international treaties were drawn up (in some cases - concluded) almost at the
same time, which allows us to suggest that in the first case, the absence of a direct ban on par-
ticipation in a local referendum is not a "random assumption”. Among other things, an addi-
tional argument may be the fact that the Federal Law of November 26, 1996 No. 138-FZ
“On Ensuring the Constitutional Rights of Citizens of the Russian Federation to Elect and Be
Elected to Local Self-Government Bodies” was adopted before ratification and entry by virtue
of the relevant international treaties, and, consequently, the categorical-conceptual apparatus,
as well as the legislatively fixed possibility, at that time, already existed [13].

In the context of these reflections, it is impossible not to mention the Treaty on the
Legal Status of Citizens of One State Permanently Residing in the Territory of Another State
dated April 28, 1998, which was developed within the framework of the EurAsEC that ex-
isted at that time [6]. This agreement is interesting for its wording in particular, in paras.
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"a" and "b", para. 3 art. 4, contains provisions expressly excluding the possibility of partici-
pation in referendums and the right to elect and be elected to elected state bodies. In this
case, the ban is formulated more broadly than in the Treaty between Russia and Kyrgyz-
stan, which also indirectly confirms the thesis put forward.

From these positions, it should also be noted the Agreement between the Russian
Federation and Turkmenistan on the legal status of citizens of the Russian Federation per-
manently residing on the territory of Turkmenistan and citizens of Turkmenistan perma-
nently residing on the territory of the Russian Federation dated May 18, 1995 (hereinafter -
the Agreement between Russia and Turkmenistan) [7]. As in the case of the Treaty between
Russia and Kyrgyzstan, the Treaty in question in art. 5 does not provide for restrictions on
the participation of permanent residents who are not citizens in a local referendum (pointing
only to a popular referendum), nor does it prohibit electing and being elected to local self-
government bodies (the ban applies only to the highest state positions and the highest bodies
of the state authorities, at the same time, the wording is not completely identical to the pre-
viously considered agreement). In addition, the parties expressly provided that the list of ex-
emptions provided for in the contract could be “reduced” [7, p. 3 art. 5].

Extremely similar wording (but not identical) can also be found in the signed, but
not valid Treaty between the Russian Federation and the Republic of Georgia on the legal
status of citizens of the Russian Federation permanently residing on the territory of the
Republic of Georgia and citizens of the Republic of Georgia permanently residing on the
territory of the Russian Federation (hereinafter referred to as the Treaty between Russia
and Georgia) [4]. The agreement between Russia and Georgia in its preamble also contains
a provision on the desire of the parties to "provide the closest possible legal status” in the
sense of political rights. Also, the agreement in question in paragraph 2 of art. 4 contains
a direct ban on the right to elect and be elected to "the highest state offices and the highest
bodies of state power", as well as the right to participate in popular voting. Unlike the trea-
ties discussed earlier, the Treaty between Russia and Georgia also contains a ban on “hold-
ing the post of head of the central executive body”.

Thus, the considered contracts, for all their structural and other similarities, differ
"in details", each word at their conclusion was "weighed" and approved by the parties; in
addition, the almost identical period of their conclusion (and the presence of previously
drawn up agreements) may indicate the existence of the necessary wording, which (if their
authors wish) could exclude the possibility of exercising their voting rights to “permanent
residents” (but not being citizens); also, the presence in the preambles of some of the
agreements indicating the desire to “equalize” persons in political rights is an additional
argument that such persons are granted voting rights at the municipal level.

Most researchers, as a rule, refer to the considered provisions of the above agree-
ments as “norms of direct effect”, within the meaning of art. 5 of the Federal Law "On Inter-
national Treaties of the Russian Federation" [14, art. 5], from which it follows that, in their
opinion, there is no need to issue domestic acts to put these treaties into effect.

The general condition for the direct application of an international treaty is art. 15
(part 4) of the Constitution of the Russian Federation, which directly includes international
treaties in the legal system of the Russian Federation. The content of the above constitu-
tional norm is much richer than and not as straightforward as it seems at first glance, and is
often interpreted [19, p. 13; 24, p. 38-39; 25; 26, p. 152-165; 27, p. 37-38]. One of the im-
portant aspects of the named content is the peculiarity of the priority of the international
treaty of the Russian Federation enshrined in the Constitution of the Russian Federation
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(without the general primacy of international legal principles and norms over the domestic
legal order) in application, if and because there is a conflict between it and the norm of the
national law: according to the general rule of the norm laws that provide for regulation
other than that established by an international treaty retain their legal force, but are not
applied in resolving cases involving a state that is also a party to the relevant treaty.

In the doctrine of international law, there is a fairly well-established position about
which norms of an international treaty can be considered “rules of direct action”. First, it is ad-
dressing the subjects of national law. For example, S.Yu. Marochkin, as an example, cites the
previously considered Art. 4 of the Treaty between Russia and Kyrgyzstan, with which it is dif-
ficult to disagree [30, p. 115-121]. Also, from the wording of the treaties on their scope, on the
orientation of their norms to the subjects of national law, it clearly follows that these treaties
are able to operate in the sphere of national law without any assistance from the state (with
the exception, perhaps, of ratification) [31; 32, p. 84]. Additionally, some authors highlight such
conditions as expressing the consent of the Russian Federation to the binding nature of the
treaty, entry into force of the treaty, official publication of the treaty [23, p. 8]. These condi-
tions, in relation to the contracts under consideration, were also met.

Thus, it can be concluded that the absence of a direct withdrawal of the voting right
of a foreign citizen permanently residing in the territory of the Russian Federation, based
on the Treaties between Russia and Kyrgyzstan, Turkmenistan and Georgia, testifies to the
theoretical possibility of such persons to exercise their voting rights on municipal level. At
the same time, if for some reason a foreign citizen performing public functions at the mu-
nicipal level begins to act to the detriment of public interests, it is possible to use a new and
effective institution for recognizing such a subject as a foreign agent, after which he is de-
prived of the opportunity to perform public functions [9, part 1, art. 1].

Meanwhile, the very fact that some foreigners have the right to vote, even if only at
the municipal level (taking into account the provisions of the norms of the relevant interna-
tional treaties), entails the presence of some other powers arising from the named status.
For example, in some constituent entities (Pskov region), the presence of voter status as
such gives a foreign citizen the right to demand from a deputy of the representative body of
the municipality the fulfillment of their obligation to maintain contact with the voters of
their district, to be responsible and accountable to them, which, among other things, pro-
vides for the obligation deputies personally (and not on behalf of a representative body)
respond to letters from voters, based on the results of studying their complaints and sug-
gestions [15, art. 9]. Accordingly, without this status, a foreign citizen can exercise his right
to apply only directly to the representative body of the municipality [18].

The question of how justified as such is the granting of the right to vote to foreign
citizens will always be debatable. The obligatory existence of an appropriate international
treaty translates the granting of such rights to foreigners into the category of privileges,
symbolizing especially warm, friendly, allied relations between countries that have con-
cluded such treaties with the Russian Federation, at the same time, issues of local im-
portance in themselves are not of a global nature and, taking into account the powers of
local self-government, it does not seem categorically critical that foreign citizens have the
opportunity to participate in their resolution.

Bibliographic list

1. The Constitution of the Russian Federation (adopted by popular vote on December 12,
1993 with amendments approved during the national vote on July 1, 2020) // www.pravo.gov.ru.

118



Theory of State and Law

2. Vienna Convention on the Law of International Treaties of May 23, 1969 // Bulletin of
the Supreme Council of the Union of Soviet Socialist Republics. 1986. No. 37. Art. 772.

3. Treaty between the Russian Federation and the Republic of Armenia on the legal status
of citizens of the Russian Federation permanently residing in the territory of the Republic of Arme-
nia and citizens of the Republic of Armenia permanently residing in the territory of the Russian
Federation (signed in Moscow on August 29, 1997) // Collection of legislation of the Russian Fed-
eration. 2002. No. 8. Art. 74.

4. Treaty between the Russian Federation and the Republic of Georgia on the legal status of
citizens of the Russian Federation permanently residing on the territory of the Republic of Georgia
and citizens of the Republic of Georgia permanently residing on the territory of the Russian Federa-
tion (signed in Tbilisi on May 15, 1995) // ATP " ConsultantPlus” [Electronic resource] accessed
February 1, 2023.

5. Treaty between the Russian Federation and the Kyrgyz Republic on the legal status
of citizens of the Russian Federation permanently residing on the territory of the Kyrgyz Re-
public and citizens of the Kyrgyz Republic permanently residing on the territory of the Russian
Federation (Signed in Bishkek on October 13, 1995) / Bulletin of international contracts. 2001.
No. 5.

6. Agreement on the legal status of citizens of one state permanently residing on the terri-
tory of another state (signed in Moscow on April 28, 1998, was adopted by the Interstate Council of
the Republic of Belarus, the Republic of Kazakhstan, the Kyrgyz Republic and the Russian Federa-
tion) // Rossiyskaya Gazeta, 1998, 12 May.

7. Treaty between the Russian Federation and Turkmenistan on the legal status of citizens
of the Russian Federation permanently residing on the territory of Turkmenistan and citizens of
Turkmenistan permanently residing on the territory of the Russian Federation (signed in Moscow
on May 18, 1995) / Bulletin of international treaties. 1997. No. 11.

8. Federal Law of July 14, 2022 No. 255-FZ “On Control over the Activities of Persons Under
Foreign Influence” / Rossiyskaya Gazeta, 2022, July 19.

9. Federal Law of December 21, 2021 No. 414-FZ “On the General Principles of the Organi-
zation of Public Power in the Subjects of the Russian Federation” / Rossiyskaya Gazeta, 2021, De-
cember 27.

10. Federal Law of May 2, 2006 No. 59-FZ “On the Procedure for Considering Appeals from
Citizens of the Russian Federation” / Rossiyskaya Gazeta, 2006, May 5.

11. Federal Law of July 25, 2002 No. 115-FZ (as amended on December 29, 2022) “On the
Legal Status of Foreign Citizens in the Russian Federation” / Collection of Legislation of the Russian
Federation. 2002. No. 30. Art. 3032.

12. Federal Law of June 12, 2002 No. 67-FZ “On Basic Guarantees of Electoral Rights and the
Right to Participate in a Referendum of Citizens of the Russian Federation” / Collected Legislation
of the Russian Federation. 2002. No. 24. Art. 2253.

13. Federal Law of November 26, 1996 No. 138-FZ “On Ensuring the Constitutional Rights of
Citizens of the Russian Federation to Elect and Be Elected to Local Self-Government Bodies” // Col-
lected Legislation of the Russian Federation. 1996. No. 49. Art. 5497.

14. Federal Law of July 15, 1995 No. 101-FZ “On International Treaties of the Russian Feder-
ation” / Collection of Legislation of the Russian Federation. 1995. No. 29. Art. 2757.

15. Law of the Pskov region dated June 14, 2006 No. 558-0z “On the status of a deputy of the
representative body of the municipality” / Pskovskaya Pravda, 2006, July 4.

16. Decision of the Constitutional Court of the Russian Federation of December 28, 2021
No. 2962-0 on the refusal to accept for consideration the complaint of citizen Rusakova Elena Le-
onidovna about the violation of her constitutional rights by part 1 of Article 61 of the Code of Ad-
ministrative Procedure of the Russian Federation, as well as a number of norms of the Federal Law
"On Basic Guarantees of Electoral Rights and the Right to Participate in a Referendum of Citizens of
the Russian Federation” and the Electoral Code of the City of Moscow // http://doc.ksrfru/
decision/KSRFDecision580874.pdf.

119



Teopuda rocysapcrsa U npaBa

17. Decision of the Constitutional Court of the Russian Federation of December 4, 2007
No. 797-0-0 on the refusal to accept for consideration the complaint of citizen Kara-Murza Vladimir
Vladimirovich about the violation of his constitutional rights by the provision of paragraph 3.1
of Article 4 of the Federal Law "On Basic Guarantees of Electoral Rights and the right to participate
in the referendum of citizens of the Russian Federation” / Collected Legislation of the Russian Fed-
eration. 2007. No. 52. Art. 6533.

18. Cassation ruling of the Third Court of Cassation of General Jurisdiction dated November
16, 2022 No. 88a-19900/2022 // https://3kas.sudrf.ru/modules.php?name=sud_delo&srv_num=
1&H_date=11/16/2022.

19. Barkhatova E.Yu. Commentary on the Constitution of the Russian Federation (by article).
Moscow: Prospekt, 2010. 135 p.

20. Burashnikova N.A. The mechanism of judicial protection of electoral rights in Russian
administrative proceedings // Judge. 2018. No. 1. P. 47-52.

21. Dyakova T.Yu., Mikhaleva N.V. On the issue of the right of foreign citizens to elect and be
elected to local self-government bodies // Power of Law. 2016. No. 1. P. 40-49.

22. Doktorova A.T. People and population as subjects of power relations // Constitutional
and municipal law. 2018. No. 4. P. 3-6.

23. Karandashov LI. Direct action of the norms of international treaties in the legal system of
the Russian Federation: author. diss. ... cand. legal sciences. St. Petersburg, 2013. 26 p.

24. Commentary on the Constitution of the Russian Federation. 5th ed., rev. and addi-
tional // Ed. prof. S.A. Komarov. Moscow: Yurayt Publishing House, 2023. 325 p. (Series: Profes-
sional Commentary).

25. Commentary on the Constitution of the Russian Federation (article by article) / G.D. Sa-
dovnikov. - 10th ed., corrected. and additional Moscow: I1zd-vo Yurayt, 2016. 194 p.

26. Commentary on the Constitution of the Russian Federation (article by article) (3rd edi-
tion, revised) (ed. by V.D. Zorkin). Moscow: Norma-Infra-M, 2011. 1040 p.

27. The Constitution of the Russian Federation. Scientific and practical commentary (under
the editorship of Yu.A. Dmitriev) / SPS ConsultantPlus [Electronic resource] 442 p.

28. Lukyanova E.A.,, Poroshin E.N. Classification of amendments to the electoral legislation as
a marker of the goals and objectives of the authorities // Constitutional and municipal law. 2019.
No. 3. P. 29-37.

29. Malyutin N.S. Electoral rights of citizens // SPS ConsultantPlus. 2019.

30. Marochkin S.Yu. Action and implementation of the norms of international law in the legal
system of the Russian Federation: monograph. Moscow: Norma, Infra-M, 2011. 288 p.

31. Osminin, B.I. "Self-execution” - a condition for the direct application of international
treaties of the Russian Federation / B.I. Osminin // International Lawyer. 2005. No. 2. P. 3-11.

32. Osminin B.IL Issues of self-execution of international treaties (on the example of the USA,
the Netherlands and Russia) // Journal of Russian Law. 2012. No. 6 (186). Pp. 80-90.

33. Smirnova E.S. The problem of determining the rights of persons with multiple citizen-
ship: the movement from constitutional law to international law // Constitutional and municipal
law. 2019. No. 4. P. 35-41.

For citation: Revnov B.A., Severgin A.D. Foreign citizens and suffrage: article // Theory of State and
Law. 2023. Ne 2 (31). P. 114-120.
DOI: 10.25839/MATGIP_2023_2_107

120


https://3kas.sudrf.ru/modules.php?name=sud_delo&srv_num

Theory of State and Law

Hay4yHas cTtaTbsa

YK 340; 341
BBK 67.0
DOI: 10.25839/MATGIP_2023_2_121

AA. IBug”

B3AUMO/IEVCTBHUE MEX/IYHAPO/HOTIO ITPABA
N HAITMOHAJIbHOT'O 3BAKOHOJATEJ/IbCTBA B OBJIACTH
OXPAHbI OBBEKTOB KYJIbTYPHOI'O HACJIEAUA

AHHOmayus. B cmambe packpblearomcsi akmya/ibHble dcnekmbl 83aUMo-
delicmeusi cucmembl MexcdyHApOOHO20 Npasd U pocculicko2o 3akoHodameabcmaa
8 cghepe npasosoll 3awumsl 065eKM0o8 Ky/1bmypHo20 Hacsedus. Ha npumepe npa-
8080l 3auWumbvbl 06BEKMO8 HEeMamepuaabHOlU Ky/abmypbl 0eMOHCmpupyemcsi
C/10XCHbBI xapakmep pamudukayuu MexcdyHapooHbvix coasauieHuli Poccutickoii
®edepayuu, npudeprcusaroujelics u3bupameabHo20 nodxoda 8 coomeemcmauu
€ HAYUOHAABbHBIMU NPUOPUMeEmMAamMu KyAbmypHoU noaumuku zocydapcmaa. Ilo me-
pe ycuseHusi dupekmugH020 803delicmeusi HAOHAYUOHAAbHbIX CMPYKMyp KOH-
cmamupyemcsi He06x0dUMOCMb COXPAHeHUs1 CysepeHumema 2ocydapcmeda 8 onpe-
desieHust Haubo.1ee 3HAYUMBIX HANPABAEHUU NOJAUMUKU NO OXpaHe 066eKmos
Ky 1bMypHO20 Hac/aedusl.

Kawuesvie cao08a: o6sekmbl KyAbMypHO20 Hacaedusi, MexcAyHapooHoe
npaeo, KOHBEeHYUsl, 3KOHOAame1bCmao.

PexxvM npaBoBOM 0XpaHbl 06'bEKTOB KyJIbTYPHOTO Hac/eusi TpeObyeT NpUMeHEHUs
IIUPOKOTO MePeYHsl PUANYECKUX CPEJCTB, 06'b€M KOTOPBIX BBIXOJUT 32 I'PAHUIIbI HAIlU-
OHaJIbHO-NIPABOBOTO pery/arMpoBaHus. [locTaHOBKa Bompoca 0 B3aUMOJEeNCTBUU MeX/yHa-
POZHOTO MpaBa M HAIlMOHAJIBHOTO 3aKOHO/|aTe/JIbCTBA B paccCMaTpUBaeMou 06J1acTU 00y-
CJIOBJIEHA 3HAYUTEJbHBIM 06'b€MOM MEX/IyHapOAHO-IIPABOBBIX 00513aTE/IbCTB, B3SThIX CO-
BpPEMEHHbIMHU TOCYIapCTBAaMHU B paMKaX COOTBETCTBYIOLIUX MEX/YHApPO/AHBIX I0rOBOPOB
Y KOHBeHLMH. [loc/iefoBaTe/IbHOE UCIIOJIHEHUE KAXKABIM OT/€JIbHBIM TOCYIapCTBOM JIaH-
HbIX 0053aTeJIbCTB SIBJSIETCSA YAaCTHBIM CaydyaeM OoJiee 06lIei Mpo6JjeMbl COOTHOIEHUS
MEeX/IyHapOAHOTO MpaBa U HOPM HAIlMOHAJIBbHOTO 3aKOHO/IAaTeJbCTBA — MPO6JIEMBI, AKTY-
aJIbHOCTh KOTOPOW CTasia 0COGEHHO OYEBHHOW B MEPHOJ KOHCTUTYIIUOHHONU pedOopMbI
B Poccuu B 2020 . [1].

B ropuandecKkor HayKe CJI0XKHJIOCh HECKOJIBKO MO/X0/I0B K pa3pelieHu0 BOmpoca
0 B3aMMOJIEMCTBUHM MEXAYHAPOJHOrO MpaBa U HAI[MOHAJBHOIO 3aKOHOAATeabCTBa. Co-
IJIaCHO MOHUCMUYECKOMy hodxody, MeXAyHapoJHOe MPaBO U HAI[MOHAJIbHOE MPaBO Mpe/-
CTaBJISIOT COGOW eUHYI0 MPABOBYI CUCTEMY B NMUpPaMHJie YHUBEPCAJBHOIO MpaBa, IAe
MeX/I[yHapOo/AHOe MPAaBO UMeEeT MPUOPUTET, OO B CUTyalUH KOHQJIUKTA MEXY 3TUMH CU-

* Aeud Apocaae Anekceesuu - acnupaHT KadeApbl TEOPUH U UCTOPUH rocymapcTBa U npasa YOY
BO «lOpupndeckuit uHCTUTYT» (CaHKT-IleTepOypr). E-mail: info@yavid.ru

HayuHbiii pykoBogutenb - Komapoe Cepeeii Aaekcandposuu, lpeaugeHT MOO «MexperuoHasib-
Hasl accolManys TEOPETUKOB roCcyJapcTBa U MpaBa», Hay4YHbId pykoBoauTeab YOY BO «H0puauyeckuil nu-
ctutyT» (CaHkT-IleTepbypr), npodeccop kadeapbl TEOpHUU rocyapcTBa U npaBa MHcTuTyTa npasa Y pum-
CKOT'0 YHUBEPCUTETA HAaYKW U TEXHOJIOTUH, JOKTOP PUANYECKUX HaYK, podeccop. Http://orcid.org/0000-
0002-0425-0897. E-mail: matgip2017 @yandex.ru
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cTeMaMHU MeX/JyHapoJHOe MpaBoO MUMeeT NMperuMyllecTBo. C TOUYKU 3peHusl npuMarTa rocy-
JlapCTBEHHOT0 NpaBa MeXAyHapOoJHO-PaBOBble NPUHLMIIbI JOJDKHBI ObITh UMIIJIEMEHTHU-
pOBaHbl B HallMOHA/IbHblE MPABOBble HOPMbl TaKUM 006pa3oM, YTOObI MOCJAEJHUE CTaIU
Takod (OpMOM mpaBa, KOTOpas He NMPOTUBOPEYUT MeXAyHapOJHO-NIPaBOBbBIM HOpPMaM.
B pamMkax npumaTa MeXAyHapoJHOTrO IpaBa OTMeYaeTcs, YTO OHO ABJseTCs o0lLiel npa-
BOBOW CHCTEeMOM JJisl Pa3IMYHbIX OCY/IapCTB, a HallMOHAJIbHOE MPaBO SIBJSETCS €€ ya-
CTbIO B HEPAPXUX HOPM MEX/AYHApOJHOI0 YHUBEPCAJIbHOIO NPaBa.

[Ipu dyaaucmuueckom nodxode MexJyHapoJHOEe NMPaBO U HALlMOHAJbHOE IMPaBO
paccMaTpUBaIOTCS B Ka4ecTBe JIBYX CaMOCTOSITENIbHbIX 6JIOKOB HOPM NPaBOBOTO PETyJIU-
poBaHud. MexAyHapoJHOe NpaBO UCXOAUT U3 001eld BOJIM BCeX FOCYAApCTB, B TO BpeMs
KaK HaljOHaJIbHOE MPaBO MPOUCTEKAET U3 BOJIM CAMOTI0 rocyZapcTBa. B ciaydyae KoHPIUK-
Ta MexXJy [IByMs NPaBOBbIMU CUCTeEMaMU MPUOPUTET OyJleT UMeTb HalMOHaJbHOE 3aKO-
HOJZIaTeJbCTBO. /lyaucTUYecKM N0AX0/L OCHOBAaH, 10 KpallHel Mepe, 4aCTUYHO, Ha o0b11e-
NPUHSTOM YHHBEPCAJbHOM KOHCTUTYLIMOHHOM NPUHIUIE pa3jesieHus BJaCTeN, MPHUCY-
IleM NOJIUTUYECKOMY YIIPaBJIeHUIO TOCyZapCTBaMH, B COOTBETCTBUU C KOTOPBIM MapJia-
MEHTbI IPUHUMAIOT 3aKOHBI, B TO BpeMs KaK UCIOJHUTeNbHAs BJaCTb (KOTOpasi 00513bIBa-
eT rocyJlapCcTBa cobJI0/jaTh JOrOBOPHI U KOHBEHIIMU B MEX/yHAPO/JHOM MpaBe) 0ObIYHO
ocyulecTB/sieT 3aKOH. TakuM 06pa3oM, MCXOAS U3 I3TOTO KOHCTUTYLLMOHHOTO TPIOM3Ma,
MHOTHE AyaJUCTUYECKHE JOKTPUHBI CYMTAOT HEOOXOAMMBIM TpPeOOBAThb BKJIIOUYEHMUS
MeX/IYHAapO/AHbIX HOPM U UHCTPYMEHTOB BO BHyTpPeHHee 3aKOHOo/aTeabCTBO. HainoHasnb-
HOe MPaBO He peasM3yeTcs Ha MeXJYHapoJHOU apeHe, MO3TOMY rocyJapCcTBa He MOTYT
CCbLJIAaThCSl HAa CBOE BHYTPEHHEe 3aKOHO/IAaTeJbCTBO MPHU pPELIEHUU MeXAYHapOoJHbIX BO-
npocos [5, c. 123].

MoHucmuyecku-dyaaucmuyveckuti nodxod COAEPXKUT 4YepThl WJIU TEHJEeHLUHU Kak
MOHMCTHUYECKOTO0, TaK U AyaJUCTUYECKOro NoAX0/ia B 3aBUCUMOCTH OT MeX/yHapOJHOTO
npaBa, NojAJeXalllero TOJKOBAaHUIO WX NPUMeHeHUI0. MOHUCTBI-Aya/uCThl ONpaB/iblBa-
I0T CBOM TMOPHUAHBIN MOAXO0J, NPAKTUYHOCTbI0 U 0COOEHHOCTBIO, MPHUCYIIMMHU COOJIIOe-
HUIO HOPM MEX/IyHapOJHOT0 MpaBa, 0COOEHHO JJOrOBOPOB B UX Pa3HO0Opa3HbIX popMax.
B paMkax JJaHHOT0 NO/X0/la MEXAYHAPOAHO-IPAaBOBbIE JJOKYMEHTHI JIeJIITCS Ha JiBe KaTe-
TOPHUU: Te, KOTOPbIe UMEIT CAMOCTOSITENbHYIO CUY, U Te, KOTOPbIe TPeOYIOT MPpUMEHEHUs
BHYTPEHHHUX MEXaHU3MOB /JJis 0obecriedeHUst COOJII0/eHHUS.

TUnUYHBIM MpUMepPOM MPo6JIeMbl B3AUMO/IEHCTBUS MEXK/AYHAPOAHOI0 IPaBa U HOPM
POCCUICKOTO 3aKOHOJATEeJIbCTBA SBJISETCS OXpaHa HeMaTepUaJbHOTO KYJbTYPHOIO
Hacnenus. [lo HacTosero MoMeHTa BpeMeHU Poccuiickas Penepanys He NMpPUCOEIUHU-
Jlacb K Mex/yHapoJHOM KOHBEHIIMU 00 OXpaHe HEMATEPUAJbLHOTO KYJbTYPHOTO HacJe-
nus (nanee - KouBeHnus) [2]. Pa3zpaboTka HajJjiexalllero MpaBOBOr0 peKUMa OXpaHbl
00'bEKTOB HEMATEPUAJNbLHOTO KYJbTYPHOTO Hac/JeAus MpejcTaB/isseT cOO0U AOCTATOYHO
HeTPUBHAJIbHYIO 33/lady. Ha mpoTshkeHUM [JIMTEJbHOTO Nepuoja BpPeEMEHU OCHOBHOU
KOPIyC MeXJyHapOAHbIX IOKYMEHTOB B cdhepe 0XpaHbl KyJIbTypPHOTO HacaeAus JIUb0 BO-
00l11le He MoJApa3yMeBal BO3SMOXKHOCTH pa3paboTKU MPABOBBIX CPEACTB 3alllUThl HEMaTe-
pUaJbHOU KyJbTYpPbI, JIUOO NMPSMO COJAEpKas yKa3aHUs Ha MCKJIIOUYUTEJbHO OBELleCTB-
JIeHHbIe KyJIbTYpPHbIe IIleHHOCTH. Pa3paboTKa U NPUHSATHE COOTBETCTBYIOIeH KOHBEeHIIUHY,
yCTaHaBJIMBAKOIIEeN MpaBoOBble PAMKH O0XpPaHbl 00'bEKTOB HEMATEPUAJIBHOTO KYJIbTYPHOTO
HacJeiusl, CTaJI0 Cepbe3HbIM LIaroM BIIEpe], B JieJie COJlepKaTeJbHOI0 pa3BUTHUSI IOHUMa-
HUS IPUPO/bI KyJbTYPHOTO HACeus.

KonBeH1us 3aia/1a KOHTYPbI OyAylled MexXAyHapoAHO-IPaBOBOKW paboThl B HAMPaB-
JIEHUH COTJIaCOBaHUSI COBMECTHBIX YCWJIMM TOCYJapCTB MO cOepeKeHWI0 HeMaTepuabHON
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KYJIbTYPbI, I0]YEPKHYB €€ 3HauUeHue [Jis OyAYLHUX TOKOJEHUHN U KyJIbTYPHOTO OOMeHa MeX-
Zly pa3/iM4yHbIMU 061ecTBaMu. Ha cerogusamnui feHb KonBeHuo paTuduuypoBaiyd 0K0JI0
180 rocynapcTB, OJHAKO Cpeiu HUX HET TaKUX BJUATEJbHBIX JI€pKaB COBPEMEHHOCTH KaK
CIIA u Poccuiickas ®egepanus. st pocCMUCKOTro rocyiapcTBa 0TKa3 oT paTudukauuu Kon-
BEHI[UU NOJ4YepKMBaeT 3HaYeHHe HAlMOHAJIbHOT0 3aKOHOJATE/bCTBA [/ PeryJupOBaHUs
BOIIPOCOB COXPAHHOCTU W 3allUThl 0ObEKTOB HEMAaTEPUAIbHOU KYJIbTYpPbL B yc/l0BUSAX OT-
CYTCTBHUSA B IpaBOBOM cucteMe Poccuiickon ®Pefepanuy paTUPHULUPOBAHHOTO MEXAYHAPO/-
HO-NPABOBOT0 aKTa M0 JaHHOU Mpob6JieMaTHKe Mepe]; pOCCUACKUM 3aKOHO/laTe/IeM B KOHEU-
HOM HTOre BCTaBaJa 33/jla4ya pa3paboTKH COOCTBEHHOI0 HOPMAaTUBHO-MIPABOBOI0 aKTa, Mpej-
MeTOM KOTOPOTO0 BBICTyNa/ia Obl IpaBoBasi 0OXpaHa HeMaTepHUaIbHOU KyJIbTYPBhL.

Cnenudurika B3aUMO/JIENCTBUS MEX/AYHAPOAHOr0 paBa U HAIMOHAJbHOTO 3aKOHO-
JlaTeJIbCTBa JAEMOHCTPUPYeT OOLIYI0 TEeHJEHIMI0, COrJIAaCHO KOTOPOU Aake Te rocyzaap-
CTBa, KOTOpbIe OTKa3bIBAlOTCA OT paTU(PUKALMU TOr0 WJIW WUHOTO MEXAYHAapOLHOIO CO-
rJlallleHus, TaK UM UHaYe OKa3blBAlTCS BbIHYK/eHbl IPUHUMATh BO BHUMAaHUS CKJIa/bl-
BAIOILYIOCA MEX/yHapoJHYI0 NPAaKTUKYy NPUMeHEeHUs OlpeJe/leHHbIX IPaBOBbIX CPEJCTB
roCcyapCTBaMHM, PelIMBIIMMUCA Ha AAaHHBIWA War. EcJiM 3Ha4MTe/IbHOE KOJIMYEeCTBO ToOCy-
JlapCTBO MHUPOBOTrO COOOIIECTBO MPUHSJIO0 U paTUGULMPOBAJIO ONpeie/IeHHOEe MeXAyHa-
pOJHOE COrJiallleHUs] U CUCTeMaTU4YeCcKHd MPUMEHsSEeT Ha NPaKTHUKe NpeJyCMOTPEeHHbIe UM
NpaBOBbIE CPE/ICTBA, TO JaHHAs MPAKTHKA B KOHEYHOM UTOre NPUoOpeTaeT IpUJUIeCcKre
CBOMCTBA MeXJyHapOJHOTO OOBIKHOBEHUSI.

B cBOMO 04Yepenp, Jaxke rocylapCTBO, UTHOPUPYIOLee JaHHOE COTJIalleHHWe, BbIHYX-
JIEHO YYUTBIBATh CKJa/ibIBalOlMecss 06blYau B COOTBETCTBYMOIEN obJsiacTu. OZHAKO, KaK
M3BECTHO, MeXJyHapoAHble 00bIYau MPU3HAIOTCS KOMIIOHEHTOM CUCTEMBI MeXJYyHapoJ-
HOTO MpaBa, B TOM yucie U Poccuiickoit @enepanueii. CoBpeMeHHasi cUCTeMa MeX/lyHa-
pPOZHOTO MpaBa He NpejnoJjaraeT BO3MOXXHOCTH MOJHOW CaMOU30JIUM HAalMOHAJIbHOTO
rocyZlapcTBa OT MUPOBOI'0 COOOLIECTBA, YTO MO3BOJISIET OT/e/IbHBIM IIpaBUJIaM NPOHUKATh
B 3aKOHO/]aTEJIbCTBO «0O6XOJHBIMU» CIOCOOAMMU.

KoHBeHLUs ycTaHaB/IMBaeT He TOJIbKO PaBOBble KOHTYPbl 0XpaHbl 0O0'bEKTOB He-
MaTepHuaIbHOM KyJbTYPbl, HO U CTUMYJIUPYET YCUJIUS TOCYAAPCTBA MO UX MOMYyJIsIpU3aLUU
B KaueCTBe KYJbTYPHOI'0 AOCTOssHUS o61ecTBa. ['ocygapcTBa, patudunupoBaniive KoH-
BEHIIMIO, IPMHUMAIOT Ha cebs 06513aTesIbCTBA 10 06eCclevYeHH 0 )XKU3HECIOCOOHOCTH HEMa-
TepUaJIbHON KYJIbTYpPbl, YTO HAaXOJUT CBOE BbIpaK€eHHWE B CUCTEMATUYECKOU AesTeJIbHO-
CTU MO JJOKYMEHTHDPOBAaHUI0O M H3yYEeHHI0 OO'bEKTOB HeMaTepHUa/IbHOIO KYJbTYPHOIO
Hacaeaus. JlaHHas AesaTeJIbHOCTh 0COOEHHO BaXKHA M0 OTHOLIEHUIO K MaMSAATHUKAM YCTHOU
TpaJULUX YU OTAEJbHbIM COLIMAJbHBIM NMpPAaKTUKaM, CYIECTBYKILUM B CUJY YAaCTOThl HUX
BOCIIPOM3BO/ICTBA B NOBCEJHEBHOM MPAKTUKE JIIOJIEN.

CoBMecCTHbIE YCUJIUSA TOCYAAapCTBa-y4aCTHUKOB KOHBEHIIMU MO3BOJISAIOT GOPMHUPO-
BaTb OTHOCUTEJIbHO YCTOWYMBBIN NepeyeHb 0O'bEKTOB HEMATEPUAJIBHOTO KYJbTYPHOIO
HacJjeAusi, BHYTPU KOTOPOro GopMHUpPyeTCss BOSMOXXHOCTD JJISl KJIacCUPUKALIMU U KaTero-
pU3anuu AaHHbIX 06 beKTOB. OTKa3 OT y4yacTUs rocyZapcTBa B JaHHOU KoHBeHUUU dak-
TUYECKU JIUIIAeT ero BO3MO>KHOCTU BHOCUTb COOCTBEHHBbIe 00pa3libl HeMaTepHUabHOU
KYJIbTYPhI B JJaHHbIN CIHCOK, YTO CaMO MO cebe SABJSAETCH JOMOJHUTENbHBIM CPEJCTBOM
NPaBOBOM 3aIMTHI JaHHBIX 00beKTOB. KOHTpOJIbHbIE MOJIHOMOYHS B OTHOIIEHUU Bejie-
HUS CIMCKa 00'beKTOB HEMaTEPUAJIbHOTO KYJAbTYPHOTO HacaeAus NpuHajJiexat Mexnpa-
BUTEJIbCTBEHHOMY KOMHUTETY, CO3/JaHHOMY Ha OCHOBaHUM JelcTBUsA KoHBeHMU. [laHHas
HaJlHAallMOHA/IbHAsA CTPYKTypa pellaeT BOMPOChl BHECEHUS] WJIM MCKJIIOUYEHUS U3 CIHKCKa
TeX WJIM UHBIX 00'bEKTOB HEMaTEPHUAJTbHOU KYJIbTYPBL.
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ApryMeHTaTHBHas CTpaTerus NpPONOHEHTOB (CTOPOHHUKOB) paTudukauuu Kos-
BEHIUU cO cTOpoHbI Poccuiickont Penepaniu TpaIULLUOHHO CBOJUTCA K YCUJEHUIO Mep
IpaBOBOM 3allUThl 00bEKTOB HEMAaTepUaJbHOTO KyJbTYpHOrO Hacjejus], TaK Kak J0-
MOJIHUTEJIbHBIM YPOBEHb MPABOBOT0O PeryJupoBaHusi GpopMHUpPYeT GOJNbIINNA 06beM 005-
3aTeJIbCTB rocyZlapCTBa N0 COXpPAaHEHHUIO U JOKyMEHTAlUU HeMaTepHUaJbHON KyJbTYPHI.
Ba30BbIM MeX/yHapoAHO-IPAaBOBOU aKT B 00J1aCTU OXpaHbl 06'beKTOB HeEMaTepHalbHOU
KYJIbTypbl MOXKET CJAYKUTb PYKOBOJALIUM JJOKYMEHTOM IPHU pa3pabOTKe OCHOB HALMO-
HaJIbHOM KYyJbTYPHOW MNOJIMTHUKH, @ TaKXe CHOCOOCTBOBAThb NPUBJIEYEHUIO JOIOJIHMU-
TeJIbHbIX UHAHCOBBIX PECYPCOB, HEOOXOAUMBIX JJis HaJJiexallel 3alUThl U obecneye-
HUSl COXPAaHHOCTH HeMaTepHuaJbHOI0 KyJbTYPHOTO HacJleAus rocyaapcrsa. Hapsany c 6es-
YCJIOBHBIMU IpeUMYylLlecTBaMU HabJII0JAl0TCA TaKXe NMPOTrHO3MpyeMble PUCKU paTUDU-
kauuu KonBeHnuu Poccuiickont @efepanyeid, X0T pOCCUHCKUM ToCyAapCTBOM paTUd U-
UPOBaH NpPAaKTHUYECKU BeCh KOPIYC MeX/yHapOoAHO-NPAaBOBbIX COrJIAlleHHWH MO BOINPO-
caM MpaBOBOM 3allUThl 00'bEKTOB KyJbTYPHOTO Hac/Jeus], YTO obecrneyuBaeT 10 Cle/0-
BaTeJIbHYI0 UMIIJIEMEHTALMI0 6a30BbIX IPaBUJ MUPOBOI0 COOOLIECTBA B POCCUMCKOE 3a-
KOHO/,aTeJIbCTBO.

B ropuanveckoy JOKTpHUHe OTMedaeTCs KPU3UCHOe COCTOSIHME COBPEeMEeHHOM CH-
CTeMbl MeX/JyHapOJHOTO NpaBa, OTJUYAKOIENCS U30BITOYHO CTPOTUM KOHTPOJIEM Jes-
TeJIbHOCTU HallMOHAJIbHBIX MPAaBUTEJbCTB CO CTOPOHbI MEXJIYHApOJHBIX CTPYKTyp [4,
c. 97-98]. B yc/i0BUsIX 060CTpEeHUSI reONOJUTHYECKON HANIPSI)KEHHOCTH 3TO MOXKET IPUBO-
JIUThb K yCeYEeHUI0 CyBEpeHUTeTa roCcyAapCTBa B pa3paboTKe HAllMOHA/JIbHOU KyJIbTYPHOH
nonuTukKU. Jlna Poccuiickoit Peflepali NpUOPUTETOM HalMOHAJbHOM KyJbTYPHOH IO-
JIUTUKU SIBJIIETCS COXPaHEHWe U 3aUlMThl TPAJULMOHHBIX IIEHHOCTEH, B TO BpeMs KakK
MeX/IyHapoJHble CTPYKTYpbl BCE yallle NMPONYCKAaKT AeUCTBUS HALMOHAJbHBIX MpPaBU-
TeJIbCTB CKBO3b IPU3My HeOJIMOepaibHbIX CTaHAApTOB. MexAyHapoJHOU NpaKTUKe U3-
BECTHBI CJIy4ad UCK/IIOYEHUSI O00beKTOB HeMaTepUaJbHOTO KyJbTYPHOIrO Hacjeusl U3
NPU3HAHHOTO MEeX/JyHAapOoJHOTO peecTpa B C/ly4yae HeCOOTBETCTBUSA COBPEMEeHHBIM CTaH-
JlapTaM UHKJII03UBHOCTHU. [[0100HBIN NOAX0/ HE TOJIBKO OJPbIBAET CaMy U/I€I0 LLEHHOCTU
00bEKTOB HAaLlMOHAJIbHOU KYJIbTYPhI, HO U 06€eClleHUBaEeT YCUIUS TOCYAAPCTBA M0 MEXAY-
HApPOJHOMY COTJIACOBAaHHIO EUCTBUM MO cOepeKeHHI0 COOTBETCTBYIOLUX 00'bEKTOB.

3a/layell poOCCUICKOro rocCy/iapcTBa SIBJSETCS COXpaHEHUEe OO'bEKTOB HeMaTepH-
aJIbHOU KYJIbTYpbl HApOJ0B Poccun Kak OpraHMYHOW 4acCTH €AUHOT0 POCCUMCKOTO KYJib-
TYPHOT'0 MPOCTPAHCTBA, FPaHUIbl KOTOPOTO MOTYT He COBNAAaThb C roCyJapCTBEHHBIMU
rpaHunamMu Poccuiickonn @enepauun. Mexay TeM B OTJeJbHBbIX POpMax Mexrocyzap-
CTBEHHOW MHTErpPaLlMU CJ0KUJUCh NMPAKTUKH, OTJIHWYHbIE OT MOAXOJ0B, NPeAyCMOTPEH-
HbiXx KoHBeHuuen. CoapyxectBo HesaBucumnbix ['ocygapctB (nanee - CHI) paspaboTaso
peKoMeH/1aTe/IbHYI0 CUCTEMY KOHTPOJIS COXPAHHOCTH 00'b€KTOB HEMaTepHUaJlbHOUN KYJIbTY-
Pbl, OTJIMYAIOLIENCA OT AUPEKTHUBHOro nojaxoga KonBenuuu. B pamkax CHI' pacnpocTtpane-
Ha MpaKTHKa pa3paboTKU MO/IeJIbHBIX 3aKOHOB — 00pa3110B HOPMAaTHBHO-NIPAaBOBOTO pery-
JIUPOBaHUs, KOTOpPble MOTYT JWCIO3UTHBHO MPUHUMATbHCS HAllMOHAJbHBIMU MPABUTEJIb-
CTBaMHU KaK PYKOBOJICTBO NPHU pa3paboTKe COOCTBEHHBIX 3aKOHOJaTeJIbHbIX aKTOB. Peko-
MeH/laTeIbHbIM XapaKTep M0A00HOr0 MOJX0/a JIULIb YKPENJIsieT CBO60AY IeUCTBUS U yCMOT-
peHusi ToCylapCTB MpPHU pa3paboTKe COOCTBEHHOM KYJbTYpPHOW MOJIUTHUKH, He CBS3bIBast
JleICTBUS HAlMOHAJIbHBIX MPAaBUTEJbCTB }XECTKUMM paMKaMHU MeXJyHapOoJHO-PaBOBBIX
006513aTeJIbCTB.

Jnsa Poccuiickoit @epepaniu 3HaYMMbIM 1IAroM Ha NMyTH 06ecriedyeHUs: COXPaHHO-
CTU 00'b€KTOB HEMATEPUAJIBLHOTO KYJIbTYPHOTO Hac/leUsl CTajlla pa3paboTKa U NPUHATHE
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®epnepanbHoro 3akoHa oT 20 okTsa6psa 2022 r. Ne 402-P3 «O HeMaTepuaJbHOM 3THOKY/Ib-
TypHOM aocTossHuU Poccuiickoit @enepanuu» [3]. JlaHHBIM 3aKOHOATENbHBINA aKT CTaJl
pe3yJIbTaTOM NMPaBOTBOPUYECKUX YCUIWUM rOCyAapcTBa M0 GOPMUPOBAHHUIO CIIEIUATU3HUPO-
BaHHOW HOPMaTUBHO-NMPAaBOBOW 6a3bl N0 OXpaHe 06'bEKTOB HEMATEPUAJbHOTO KYJIbTYp-
HOr'0 HacJeAus B YCJIOBHUSX OTCYTCTBUSL >KECTKOrO0 BHEIIHETO KOHTPOJISI CO CTOPOHBI
Ha/|HALIMOHAJIbHBIX CTPYKTYpP. Ero NpuHATHE He cTasio 6eCIOBOPOTHBIM pellleHHEM Ha My-
TH OTKa3a oT paTudukanuu KoHBeHIMH, HO NOAYEPKHYJIO 3HAYMMOCTb HAllMOHAJbHbIX
NPUOPUTETOB NMPHU pa3paboTKe KYJbTYPHOW MOJUTUKU TOCYlapCTBa, B pycje KOTOPOU
TPaeKTOpUsl COXpaHEHHS HeMaTepUaJbHOTO HacjeAus HapoJoB Poccuu 6yzeT pa3BU-
BaThbCsl B paMKaX KOHIENIMU 0011eCTBEHHOTO JI0CTOsIHUA [6, ¢. 51].

B 1ies10M, MOXHO c/iesiaThb BbIBOJ, UTO B3aWMOJENCTBUE MEXJYHAapOJHOro NpaBa
Y HallMOHAJIbHOTO 3aKOHO/|aTe/bCTBA B 06J1aCTH OXpaHbl 06'bEKTOB KYJbTYpPHOIr'0 HacJje-
JIUsl B YCJIOBUSIX COBPEMEHHOW MEX/AYHApPOAHO-IIOJUTHYECKOH 06CTaHOBKH NpUOobpeTaeT
CJI0’KHBIN XapaKTep. YTBepk/iasi COOCTBEHHYI0 CyBEPEHHOCTh B NpaBe CBOGO/HOTO BbIOO-
pa NMPUOPUTETOB HAIMOHAJIBbHON KYJbTYPHOU MOJIMUTHUKU, POCCUHCKOE TOCyAapCTBO UHU-
UUpyeT U30UpaTeJbHbIA MOJAX0A K paTUPHUKAIUU OT/EJbHbIX MEXAYHApPOJHbBIX COTJia-
HIEHUWH B paccMaTpuBaeMou o6JiacTu. HecMoTpsl Ha NpUHSATHE U UMILJIEMEHTALMIO B pOC-
CUHCKOEe 3aKOHOJATeJIbCTBO IMPABOBBIX HOPM 0a30BbIX MEXAYHApPOJHBIX COrJalleHUH
B 00JIaCTU OXpaHbl KYJbTYPHOr'0 HACJe/Usl, CYUeCTBYIOT JJOCTATOYHO BECKHE OCHOBAHMUS
JUISl TIOCTPOEHUSI OCTOPOXKHOM NMOJIMTUKU B BbIOGOpe Hajiexxalled Mojiesid B3auMoJei-
CTBUS MEXJYHApPOAHOTO IpaBa U HallMOHAJbHOT0 3aKOHO1ATE/IbCTBA.
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INTERACTION OF INTERNATIONAL LAW AND NATIONAL
LEGISLATION IN THE FIELD OF PROTECTION OF OBJECTS
OF CULTURAL HERITAGE

Yaroslav A. Yavid*

Annotation. The article reveals the actual aspects of the interaction of the
system of international law and Russian legislation in the field of legal protection of
cultural heritage objects. The example of legal protection of intangible cultural ob-
jects demonstrates the complex nature of the ratification of international agree-
ments of the Russian Federation, which adheres to a selective approach in accord-
ance with the national priorities of the cultural policy of the state. As the directive
influence of supranational structures increases, the necessity of preserving the sov-
ereignty of the state in determining the most significant policy directions for the
protection of cultural heritage objects is stated.

Keywords: objects of cultural heritage, international law, convention, legis-
lation.

The regime of legal protection of cultural heritage objects requires the use of a wide
range of legal means, the scope of which goes beyond the boundaries of national legal regu-
lation. Raising the question of the interaction of international law and national legislation
in this area is due to the significant amount of international legal obligations assumed by
modern states in the framework of relevant international treaties and conventions. The
consistent fulfillment by each individual state of these obligations is a special case of
a more general problem of the relationship between international law and the norms of na-
tional legislation - a problem whose relevance became especially obvious during the peri-
od of constitutional reform in Russia in 2020 [1].

In legal science, there are several approaches to resolving the issue of interaction
between international law and national legislation. According to the monistic approach, in-
ternational law and national law represent a single legal system in the pyramid of universal
law, where international law takes precedence, because in a situation of conflict between
these systems, international law takes precedence. From the point of view of the primacy of
state law, international legal principles should be implemented in national legal norms in
such a way that the latter become a form of law that does not contradict international legal
norms. Within the framework of the primacy of international law, it is noted that it is
a common legal system for various states, and national law is part of it in the hierarchy of
norms of international universal law.

With a dualistic approach, international law and national law are considered as two in-
dependent blocks of legal regulation. International law proceeds from the common will of all
states, while national law proceeds from the will of the state itself. In the event of a conflict be-
tween two legal systems, national legislation will take precedence. The dualistic approach is
based, at least in part, on the generally accepted universal constitutional principle of the separa-
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tion of powers inherent in the political government of states, whereby parliaments legislate
while the executive branch (which obliges states to abide by treaties and conventions in inter-
national law) usually implements the law. Thus, based on this constitutional truism, many dual-
istic doctrines find it necessary to require the incorporation of international norms and instru-
ments into domestic law. National law is not implemented in the international arena; therefore
states cannot refer to their domestic legislation when resolving international issues [5, p. 123].

The monist-dualist approach contains features or tendencies of both the monist and
dualist approaches, depending on the international law to be interpreted or applied. Dual-
ist monists justify their hybrid approach on the practicality and peculiarity inherent in re-
specting international law, especially treaties in their various forms. Under this approach,
international legal instruments are divided into two categories: those that have independ-
ent force and those that require the use of domestic mechanisms to ensure compliance.

A typical example of the problem of interaction between international law and the
norms of Russian legislation is the protection of intangible cultural heritage. Until now, the
Russian Federation has not acceded to the International Convention for the Safeguarding of the
Intangible Cultural Heritage (hereinafter referred to as the Convention) [2]. The development
of an appropriate legal regime for the protection of intangible cultural heritage is a rather non-
trivial task. For a long period of time, the main body of international documents in the field of
cultural heritage protection either did not imply the possibility of developing legal means of
protecting intangible culture at all or directly contained indications of exclusively embodied
cultural values. The development and adoption of the relevant Convention establishing the le-
gal framework for the protection of intangible cultural heritage has become a major step for-
ward in the development of a meaningful understanding of the nature of cultural heritage.

The Convention set the contours of future international legal work in the direction
of coordinating the joint efforts of states to preserve intangible culture, emphasizing its
importance for future generations and cultural exchange between different societies. To
date, the Convention has been ratified by about 180 states, but among them there are no
such influential modern powers as the United States and the Russian Federation. For the
Russian state, the refusal to ratify the Convention emphasizes the importance of national
legislation for regulating the issues of preservation and protection of intangible cultural
objects. In the absence of a ratified international legal act on this issue in the legal system of
the Russian Federation, the Russian legislator eventually faced the task of developing its
own legal act, the subject of which would be the legal protection of intangible culture.

The specifics of the interaction between international law and national legislation
demonstrates a general trend, according to which even those states that refuse to ratify this
or that international agreement, one way or another, are forced to take into account the
emerging international practice of applying certain legal means by states that have decided
to take this step. If a significant number of the state of the world community has accepted
and ratified a certain international agreement and systematically applies in practice the
legal means provided for by it, then this practice eventually acquires the legal properties of
an international custom.

In turn, even a state that ignores this agreement is forced to take into account the
emerging customs in the relevant area. However, as is known, international customs are
recognized as a component of the system of international law, including by the Russian
Federation. The modern system of international law does not imply the possibility of com-
plete self-isolation of the nation-state from the world community, which allows individual
rules to penetrate into the legislation in “roundabout” ways.
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The Convention establishes not only the legal framework for the protection of ob-
jects of intangible culture, but also stimulates the efforts of the state to promote them as
the cultural heritage of society. States that have ratified the Convention assume obligations
to ensure the viability of intangible culture, which is reflected in the systematic activity of
documenting and studying objects of intangible cultural heritage. This activity is especially
important in relation to the monuments of oral tradition and individual social practices
that exist due to the frequency of their reproduction in the daily practice of people.

The joint efforts of the States Parties to the Convention make it possible to form
a relatively stable list of intangible cultural heritage objects, within which an opportunity is
formed for classifying and categorizing these objects. Refusal of participation of the state in
this Convention actually deprives it of the opportunity to include its own samples of intan-
gible culture in this list, which in itself is an additional remedy for the legal protection of
these objects. Supervisory powers in relation to maintaining the list of objects of intangible
cultural heritage belong to the Intergovernmental Committee established on the basis of
the operation of the Convention. This supranational structure solves the issues of inclusion
or exclusion from the list of certain objects of intangible culture.

The argumentative strategy of the proponents (supporters) of the ratification of the
Convention on the part of the Russian Federation traditionally boils down to strengthening
measures of legal protection of intangible cultural heritage objects, since an additional level
of legal regulation forms a larger scope of state obligations for the preservation and docu-
mentation of intangible culture. The basic international legal act in the field of the protec-
tion of intangible cultural objects can serve as a guiding document in the development of
the foundations of the national cultural policy, as well as help attract additional financial
resources necessary for the proper protection and preservation of the intangible cultural
heritage of the state. Along with the unconditional advantages, there are also predictable
risks of ratification of the Convention by the Russian Federation, although the Russian state
has ratified almost the entire body of international legal agreements on the legal protection
of cultural heritage objects, which ensures the consistent implementation of the basic rules
of the world community in Russian legislation.

The legal doctrine notes the crisis state of the modern system of international law,
which is characterized by excessively strict control of the activities of national govern-
ments by international structures [4, p. 97-98]. In the context of aggravated geopolitical
tensions, this can lead to a truncation of the sovereignty of the state in the development of
national cultural policy. For the Russian Federation, the priority of national cultural policy
is the preservation and protection of traditional values, while international structures in-
creasingly pass the actions of national governments through the prism of neoliberal stand-
ards. International practice knows cases of exclusion of objects of intangible cultural herit-
age from the recognized international register in case of non-compliance with modern
standards of inclusiveness. Such an approach not only undermines the very idea of the val-
ue of objects of national culture, but also devalues the efforts of the state for international
coordination of actions to preserve the relevant objects.

The task of the Russian state is to preserve the objects of intangible culture of the peo-
ples of Russia as an organic part of a single Russian cultural space, the boundaries of which
may not coincide with the state borders of the Russian Federation. Meanwhile, in certain forms
of interstate integration, practices have developed that differ from the approaches provided for
by the Convention. The Commonwealth of Independent States (hereinafter - the CIS) has de-
veloped a recommendatory system for monitoring the safety of objects of intangible culture,
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which differs from the directive approach of the Convention. Within the framework of the CIS,
the practice of developing model laws is widespread - examples of legal regulation that can be
optionally accepted by national governments as a guide in developing their own legislative
acts. The recommendatory nature of such an approach only strengthens the freedom of action
and discretion of states in developing their own cultural policy, without binding the actions of
national governments with a rigid framework of international legal obligations.

For the Russian Federation, a significant step towards ensuring the safety of objects
of intangible cultural heritage was the development and adoption of the Federal Law of Oc-
tober 20, 2022 No. 402-FZ "On the intangible ethnocultural heritage of the Russian Federa-
tion" [3]. This legislative act was the result of the law-making efforts of the state to form
a specialized regulatory and legal framework for the protection of intangible cultural herit-
age in the absence of strict external control from supranational structures. Its adoption did
not become an irrevocable decision on the path of refusal to ratify the Convention, but em-
phasized the importance of national priorities in the development of the cultural policy of the
state, in line with which the trajectory of preserving the intangible heritage of the peoples of
Russia will develop within the framework of the concept of public domain [6, p. 51].

In general, it can be concluded that the interaction of international law and national
legislation in the field of protection of cultural heritage in the current international political
situation is becoming complex. Asserting its own sovereignty in the right to freely choose
the priorities of the national cultural policy, the Russian state initiates a selective approach
to the ratification of individual international agreements in the area under consideration.
Despite the adoption and implementation in Russian legislation of the legal norms of basic
international agreements in the field of cultural heritage protection, there are quite good
reasons for building a cautious policy in choosing an appropriate model for the interaction
of international law and national legislation.
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5.1.2. IYBJINYHO-ITPABOBBIE
(TOCYAAPCTBEHHO-IIPABOBbBIE) HAYKH

HayyHas ctaTbs

YAK 342.0
BBK 67.0
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A.T. CamyceBuy"

KOHCTUTYIUUOHHOE IIPABOINTPUMEHEHMUE:
KPUTHUYECKHH B3I'Jid] HA PA3J/IMYHBIE KOHUEIILHUA

AHHOmMayus. B cmamve paccmampusaromcsi pazauvHvle HAyYHble KOH-
yenyuu K onpedejqeHulo U CYWHOCMU KOHCMUMYYUOHHO20 NPA8ONpUMEHEeHUs],
a makxce KOHCMPYUpOBAHUI €20 MexaHu3Ma. ABmop ommeuaem, Ymo Ha ce200-
HAWHUL OeHb MeXaHu3M KOHCMUMYYUOHHO20 NpasonpuMeHeHusl ocmaemcs
MA0U3YHEHHbIM 8 CUJY €20 CA0HCHOCMU, NPOMU8opeYu80cmu U HeOOHO3HAYHOCMU.
Jaemcsa anaaus pazauyHblx nodxodo8 K paccmampusaemMoMmy MeXAHU3MY, Kak
€ no3uyuu meopuu npasd, mak u ¢ NO3UYUU meopuu KOHCMUmMyyuoHHo020 npasd.
Asmopom onpedesasitomcsi Hekomopble Hedocmamku npedcmas/ieHHbIX KOHYen-
yuli, Komopble He N0380./15110M 2080pUMb 06 UX 06BeKMUBHOCMU U Ja/bHellueM
npuMeHeHUuU 8 Uccs1e008aHUU KOHCMUMYyYUOHH020 npagonpumeHeHusl. 060CHO8bI-
gaemcsi 8b1600 0 MOM, YMO MEXAHU3M KOHCMUMYYUOHHO20 NpAsonpuMeHeHusl
umeem CA0MCHYI0 CMpPYKMypy U He ece20a Mojcem paccmampueambsCsi ¢ aHa-
JI02UYHbIX MeopemuKo-npagoabix NO3uyull, NPUMeHSIeMbIX K MeXaHU3My npago-
NpuMeHeHuUsl.

Kniouesvle csa08a: peanusayuu KOHCMUMYYUOHHbIX HOPM, KOHCMU-
MyyuoHHble 06bl4au, KOHCMUMyYUOHHble 002080pbl, MeXAHU3M NpagonpuMeHe-
HUSl, KOHCMUMYYUOHHOE NPA8ONPUMEHEHUE.

AKTyaJIbHOCTBb TeMBbI 00yCJIOBJIeHa TeM, YTO B TEOPUM KOHCTUTYLIMOHHOIO NpaBa Me-
XaHU3M KOHCTUTYLMOHHOTO NpPaBONPHMMEHEHHUs He HMMeeT IOJHOLEHHOTO HCC/Iel0BaHUA
C TOYKHU 3peHHUS CTPYKTYpPHO-QYHKLHOHAJbHOW U HOPUAUKO-TEXHUYECKON KOHLEMIUU.
Kpome Toro, Ha cerofiHAIIHNAM JleHb BOSHUKAeT He0OX0MMOCTb HAyYHOH pa3paboTKHU Ta-
KOM MO/ieJIM KOHCTUTYLIMOHHOTO NpaBONPUMEHEHUSI U 0O0CHOBAHMS €ro poJiv B IpaBOBOU
cucteMe B Poccumy, rjie ocHOBHOW pOpMOM peasiM3alii IpaBa U BOILJIOLIeHMEM NPUHIMIA
BEPXOBEHCTBA ObLJI0 6bl KOHCTUTYLUOHHOE IPaBONpPUMEHEHHUE.

ABTOp npojo/KaeT MOMCK ONTHUMaJbHOM KOHLIENIIMU NOHUMAaHUA CYLIHOCTH KOH-
CTUTYLLMOHHOTO NPaBONPHUMEHEHUS U CTPYKTYPUPOBaHUE ero MeXxaHU3Ma, KOTOPbIM OT-
Beyasl 6bl COBpEMEHHbIM peausiM B chepe 3pPeKTUBHOTO NPUMEHEHUSI KOHCTUTYLMOH-
HbIX HOpM. CTOUT NMOAYEpPKHYTh, YTO 3a NOC/AeJHHUE TOZbl ObLJIO ONYyOJMKOBAaHO He TaK
MHOI'0 Hay4YHbIX paboT, r/ie B IOJIHOM 00'beMe UCC/Ie0BA/IMCh MOHATHE U NPU3HAKKU KOH-

* Camycesuy Anekcell T'enHHadwveauy - oueHT VipkyTckoro uHctutyTa (Gusmasn) Becepoccuiickoro roc-
yaapcTBeHHOro yHuBepcuTeTa toctuuuu (PIIA Muniocrta Poccum); UpKyTCKUII HaLMOHAJbHBIN HCCIeo-
BaTe/IbCKUM TeXHUYEeCKUH YHUBEPCUTET, KaHAU/IAT OPUUIECKHUX HAYK, foueHT. E-mail: samusevich79@mail.ru.
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CTUTYLIMOHHOTO NpaBollpuMeHeHusl. TeM He MeHee MOXXHO IPUBECTH pabOThI TAKUX MpeJ-
CTaBUTeJIed HAayKuM KOHCTUTYLLMOHHOro mnpaBa, kak C.A. ABakbsiHa «KOHCTHUTyLHOHHOE
IpaBONpUMEHEeHUEe: HEKOTOpbIe P0o6JieMbl TeOpUH U npakTUku» (2018) [2]; JI.O. Mypau-
K0 «KOHCTUTYLIMOHHOE NTpaBONPHUMEHEHHME U €ro LIeHHOCTHAas cocTaBJistomasi» (2018) [6];
P.C. HukutuHa «IloHsAITMEe WM MPU3HAKU KOHCTUTYILMOHHOIrO NnpaBonpuMeHeHus» (2010)
[7]; ILIL. Cepryna u K.A. HiiekoBa «IIpaBonpruMeHeHHe B COBpEMEHHOW TEOPHUU KOHCTUTY-
yuoHHoro npasa» (2014) [11] u ap. lleHHOCTh yKa3aHHBIX TPYA 0B COCTOMT B TOM, YTO aB-
TOPBI PAaCCMaTPHUBAIOT KOHCTUTYLIMOHHOE NIPAaBONIPUMEHEHHeE C PA3/JIMYHBIX TOYEK 3pEeHHH,
onpeziesisad ero 3HayeHWe B MexXaHW3Me Pa3BUTHUSA [eATeJbHOCTU N0 IPUMEHEHHUI0 KOH-
CTUTYLLUOHHBIX HOPM.

llenpro Mcciefo0BaHUA ABJIAETCA MOUCK ONTUMAJbHOIO KOMIJIEKCHOTO NOAXOJa
K NIOHMMaHUI0 U KOHCTPYHMPOBAHUIO MeXaHM3Ma KOHCTUTYLLMOHHOIO NMPaBONpPUMEHEHMUS
C TOYKM 3p€HHS Pa3/JIMYHbIX HAyYHbIX KOHLENIMU.

O6ocHOBBIBas 3asBJIEHHYI0 TeMY, [TIOJYePKHEM, YTO B LleJIOM, IPaBOIIPUMEHEHME Bbl-
CTynaeT O4HOW UX GOPM rocyAapCTBEHHOIO PYKOBOJCTBA OOLECTBOM M CHOCOOHO OKa3aThb
BJIMSIHME Ha Pa3BUTHe KOHKPETHbIX 0OLeCTBEHHbIX OTHOILEHUN B COOTBETCTBUM C 3aKOHO-
MEpHOCTSIMM ero pa3Butus [5, c. 407]. [Ipu aToMm, 6e3 npeyBesIMUeHNS] MOXKHO OTMETUTD, YTO
KOHCTUTYLIMOHHOE NpaBONPUMEHEHUE TOXe SIBJSeTCS BaKHeWIled [esTeJbHOCTbIO YIOJI-
HOMOYEHHbIX OPTraHOB BJIACTHU B Me€XaHHW3Me Pa3BUTHUA KOHCTUTYLIMOHHO-TIPABOBBIX OTHOLLIE-
HUM, a TaKXKe CTAHOBJIEHUS TOCYJapCTBEHHOCTU M KOHCTUTYLMOHaIM3Ma B Poccun.

KpomMe Toro, npaBonpuMeHeHMe CIOCOGCTBYET U YKPeIJIEHHIO 3aKOHHOCTH B rocyJap-
cTBe. B 3TOM CBfA3H, MOXKHO NPUBECTH TOUKY 3pEHHUs 3apyDOexXHbIX aBTOPOB, KOTOpPble 06pa-
1IAI0T BHUMaHUe Ha MeXaHHU3M obeclieyeHue pexxruMa KOHCTUTYLIMOHHOW 3aKOHHOCTH, NIpeJi-
CTaBJIASl €ro KakK «... peajibHO GYHKLMOHUPYIOIAas CUCTeMAa KOHCTUTYLIMOHATIU3Ma, CJI0XKHOE
SIBJIEHHE, KOTOPOEe 3aKJIYAeTCs B CTPOroM coOJitoieHnH KOHCTUTYLUM U ee MOJIOXKeHUH
B XOZle ee HEeNmoCpeACTBEHHOr0 JIeMCTBUS U MpPaBONPHMEHEHUs] BCEMU OpraHaMH rocyjap-
CTBEHHOM BJIaCTH, 0611leCTBEHHBIMU OpraHU3alUsAMH, JO/DKHOCTHBIMU JIMLIAMU BCeX YPOBHEHN
Y FpakJlaHaMy, cyZiamu...» [14, c. 97].

CoBpeMeHHbI€e MOJUTUYECKHE U 3KOHOMUYECKHE peaslMd TaKOBbI, YTO TPEOYIOT OT
CyO'bE€KTOB NpPaBONPUMEHUTEJNbHOU [1eITeJIbHOCTU 3QPEeKTUBHOIO M KayeCTBEHHOIO
NpUMeHEeHUsI HOPM IIpaBa, B TOM YuCJie U B chepe KOHCTUTYLIMOHHOIO IpaBa. JTO KacaeT-
€Sl ¥ BBICOKOT'0 YPOBHS CPOPMHUPOBAHHOCTU NPOPeCcCHOHATBHOTO PAaBOCO3HAHUS, U Kaye-
CTBEHHOTO HCKJIIOYEHHUS] NMPaBONPUMEHUTEbHbIX OLIMOO0K, a TakKe NMpodeccuoHaTbHOU
NO/ITOTOBJIEHHOCTU MpaBonpuMeHuTesed. 06 3TOM Mbl HEOJHOKpPATHO yKa3bIBaJMU Ha
CTpaHHULAX HAYYHbIX NMyOJMKalui. B 9TOM CBA3M, MOXHO COTJIACUTBCS C TOYKOW 3peHus
P.P. [lanexu, oTMeuaroliero, 4To «K NPaBONPUMEHSOIIEMY CYO'bEKTY, KaK IPeACTaBUTEIIO
BJIAaCTHOM ynpaBJsiioLiel eaTeJIbHOCTH, PeAbABJISIOTCA 0COOble TpeO6OBaHUs BBICOKOTO
npodeccruoHaM3Ma, IPaBOBOW KyJAbTYypbl U MOPaJbHOU OTBETCTBEHHOCTUY [8, . 11].

Tem He MeHee, McXo/sl U3 3asBJIEHHOM TeMbl UCCJIeIOBAaHUS], OTMETHM, UTO B HaykKe
KOHCTUTYLIMOHHOTO NIpaBa JaHHbIM BU/, JeATeJbHOCTH PacCMaTPUBAETCS HEMHOIO B MHOM
acrekTe, HeXXeJIM B TEOPUM rocyZapcTBa U npasa. Hampumep, cpei yyeHbIX 3aKpeNnuaoCh
yCTOMYMBOe MHeHHe O ToM, 4yTo npuMeHeHue KoHctutyuuum Poccuiickon ®Pepepanuun
03HayaeT, YTO OpraHbl rOCyZapCTBEHHOU BJIACTH B CBOEU J1eITEJIbHOCTH PYKOBOJCTBYHOTCS
ee nos10>keHUsAMU. COOTBETCTBEHHO KOHCTUTYLMOHHBIE MOJIOXKEHUS SBJISIOTCS IEPBUYHBIMY,
T. €. NpeJONpese/saAl0T COJep>XaHue HHBbIX NPAaBOBbIX NpPeANMCAaHUWA NPU UX peaJusalyu
HE3aBUCHMO OT YPOBHSI KOHKpETH3alluH, a TaKXKe MPaBONPUMEHUTEJbHYI0 AeATeJbHOCTb
OpPraHoOB Cye0HOM, UCTIOJIHUTE/IbHOM U 3aKOHOAATeIbHOU BaacTH [12, c. 40].
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B nesioM, caM TepMUH «KOHCTUTYLLMOHHOE IIpaBONpUMEHEHHE» PeIKO BCTpeyaeTcs
Ha CTpaHMLaX KaK 0Te4eCTBEHHOM, TaK U 3apybexxHOM iuTepaTypbl. CipaBeAJIMBOCTH pa-
J4, CTOUT CKa3aThb, YTO U 3apyOekHble aBTOPbI MPAKTUYECKU He NMPUOETaloT K JaHHOMY
TEepMHHY [IPU XapaKTePUCTUKe NpoLiecca IpUMeHeHNU I KOHCTUTYLMOHHBIX HOPM.

Kak u 6bL10 cKa3aHO paHee, cerofjH MO>KHO TOBOPUTb O Pa3JIMYHbIX MOJXOAAX
K OIpe/ieIEeHUI0 MeXaHM3Ma KOHCTUTYLIMOHHOrO NpaBonpuMeHeHus. Ucxoas us3 3Toro,
NpeACcTaBAsSeTC BO3MOXXHBIM OXapaKTepu30BaThb pas/IMuHble KOHILENIUU MOHUMaHUA
KOHCTUTYIIMOHHOTO NPaBONpPUMEHEHUS.

KoHnyenyus nepsas. OHa COCTOUT B OTOX/JECTBJIEHUU MeXaHW3Ma KOHCTUTYLHOHHOI'O
IpaBONPUMEHEHUS C OOIeTeOpeTUYECKON KOHCTPYKLMEW MexXaHHW3Ma IpaBONpPUMEeHEeHMUH,
pe/CTaBJISOUMN U3 cebsl CUCTEMY B3aMMOJENCTBYIOIUX CTPYKTYPHBIX 3JIEMEHTOB, 1O-
CpeZCTBOM KOTOPBIX 0OeclieurMBaeTCs AWHAMHMKaA Ipoliecca BOIJIOLLEHUS B KU3Hb Npej-
NHACAaHUM KOHCTUTYLHUOHHO-NPABOBBIX HOPM B popMe KOHCTUTYLLMOHHOI'O MpaBOIlpUMe-
HEHUSI.

B 3To# cBAI3M, onpeJiesIeHHbIN UHTEpeC NpPeJCTaBAAT NOAX0/Abl TeX aBTOPOB, KO-
TOpble MPUXOAAT BbIBOJIAM O TOM, YTO «MEXaHHU3M MPABONPUMEHEHHUS SBJISETCS YaCThIO
MeXaHHW3Ma MPaBOBOr0 PeryJUpoOBaHUs U COYeTAeT HOPMATUBHYIO, UHCTUTYIIMOHAJbHYIO
U NpOIecCyaJbHYI0 COCTaBJISAOIIMe. ITO CI0KHOe 0O0pa30oBaHUe, COCTOsIlLlee U3 psjia He-
006XO0MMbIX 3JIEMEHTOB, Ky/la BKJIKYAITCA: CyO'bEKT U 00'bEKT IMpPaBONPUMEHEHUS; NIpa-
BONIPMMEHHUTE/IbHbIE aKTbl; MPAaBOCO3HAHHWE YYaCTHHUKOB, MX CyObeKTHBHble IpaBa
U IOpUAMYecKre 0053aHHOCTH; HOPMbI, MOJjiexXaljie MPUMEHEHUI0 U perjaMeHTHPYIo-
mue 3TOT npouece» [13, c. 137].

HUcxopsa U3 ckazaHHOTO, BO3MOXXHO MPeJINOJI0XKUTh, YTO YTO MEXaHU3M KOHCTHUTYIIU-
OHHOTO NPaBONPHUMEHEHHUS MOXET BKJIIOYATh B cebs clelyroliue KOMIOHEHThI: 1) cy6b-
eKTHBIN (COBOKYIHOCTb BCEX YYaCTHUKOB IpoLiecca IPUMeHEeHNS] KOHCTUTYLIMOHHBIX HOPM,
KOTOpbI€ OTJIMYAKOTCA OT CYyO'BEKTOB «KJIACCUYECKOTO» IMpaBONpPUMeHeHHUS U 00/1aJaloT
0COOBIM CTATyCOM); 2) HOPMAaTUBHbIN (MpaBOBOe peryjvMpoBaHUe Mpoliecca NpUMeHeHUs
KOHCTUTYLMOHHBIX HOPM); 3) MHCTPYMEHTaJIbHbIA (COBOKYIHOCTb TeX NMPABOBbIX CPE/CTB
Y IPABOBBIX MHCTPYMEHTOB, PU MOMOIIU KOTOPBIX OCYLIECTBJISIETCS MPOLecC TPpUMeHEHUS
KOHCTUTYI[MOHHBIX HOPM, U JIOCTUTAITCS COOTBETCTBYIOIME 1eJH); 4) PYHKIIMOHATIbHbBIN
(cnepuduyeckre MpaBONPUMEHUTENbHbIE OTHOLIEHUS], B paMKax KOTOPBIX peasM3ylTCs
paBa ¥ 0653aHHOCTU CYyO'bEKTOB KOHCTUTYIMOHHOTO NpaBonpuMeHeHus) [9, c. 93].

B cBol o4epenp, npeAcTaBJsieTCs], UTO JAaHHAas KOHLENNUsa He 00/1a/laeT 6e3ynpeu-
HOCTBIO, XOTSI U paccMaTpUBasiacb aBTOpoM paHee. [loxanyi, r1aBHbIM ee HeZJOCTaTKOM fIB-
JisieTcsl TOT GaKT, YTO He BCe CTPYKTYPHbIE 3JIEMEHThI MIPUMEHUMbI U K MEXaHU3MY KOHCTHU-
TYLIMOHHOTO NpaBonpuMeHeHus. CyliecTByeT ocobast npobsieMa nepcoHupuKaLun cyobek-
TOB KOHCTUTYLIMOHHOTO MpaBolpuMeHeHus. Tak, Ha epBbli B3TJis/], JIOTUYHBIM BbITJISJUT
Ta KOHLENLXS, B COOTBETCTBUM C KOTOPOM OCHOBHBIM CYO'b€KTOM KOHCTUTYLIMOHHOTO Ipa-
BOlpUMeHeHUs aBjsieTcs Toabko KoHctutynuonnbii Cyn Poccuiickoit ®@enepauuy, 4To
BbITEKAeT M3 aHaJ/IM3a PUIUYECKOUN IUTEPATYPHI [6, C. 5].

OZiHaKo He BCe aBTOPHI pa3/e/sil0T TaKoe HalpaBJieHUe U He 6e30CHOBATEJIbHO Io-
BOPSAT O TOM, UTO JiesATeibHOCTb KoHcTuTynonHoro Cyaa P® B «uucToM» BU/Jle He SIBJIS-
eTcs npaBonpuMeHuTesbHoU. OTcrofa KoHctutynuonueid Cya PO - BaacTHBIN, KoMIe-
TEHTHbIM OpraH, pacCCMaTPUBAIOIIMKA U paspellalliui I0pUJIuYecKUe Jiejla U BbIHOCSIIAN
pellleHUsI HAa OCHOBE Y BO MCIIOJIHEHHE 3aKOHO/ATebCTBA, BO I'JlaBe KOTOPOro CTOUT KoH-
ctutyuusi P®. B kakoii-to mepe KoHnctutynuonHsiii Cyn P® npumensier HopMmbl KoHCcTH-
Tyuuu P® asg paspemienus cnopos... [3, c. 27].
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/lpyrue ke y4eHble TOBOPAT U O CyZAax oOuled HPUCAUKLMH, KaK 00 OCHOBHBIX
cy6beKTax 3TOro npouecca [2, c. 44], Ho NPy 3TOM He UCKJIIOYAIOT Y yYacTHe UHbIX KOMIIe-
TEHTHBIX OPraHoB. B kauecTBe Cy6'beKTOB KOHCTUTYLIMOHHOI'O PAaBONPUMEHEHUS TAKXKe
BBICTYIAIOT MHOTHE OPraHbl TOCyJapCTBEHHOU BJIACTH, a TaKKe MPHU HEKOTOPbIX 00CTOA-
TeJIbCTBaX U MHOTOHalLlMOHa/IbHBIA HapoJ Poccuu [7].

B atoy cBa3u, nHTepec npencrasiasgeT U BbiBoAbI ILII. Cepryna n K.A. Mekosa,
B YaCTU TOrO, YTO OCHOBHBIM M €JUHCTBEHHBIM CyO'’bEKTOM peah3aliuid KOHCTUTYLUU
WJIK YCTaBOB B GpopMe MpUMeHEeHUs ABJIAITCA HOCUTENU IrocyZlapCTBEHHOU BaacTu. B pe-
3ysibTaTe GOPMYJIUPOBKA, AOMYCKalOIasi NPUMeHEeHHe KOHCTUTYIMI U yCTaBOB LIUPOKUM
KpyroM Y4aCTHHMKOB IIPaBOOTHOILIEHUH, Ipe/cTaB/sieTcsd HenpaBoMepHoH [11, c. 51]. Kak
BUJUTCS, 3TO 0OYCJ0OBJIEHO Te€M, YTO KOHCTUTYLLMOHHbIE HOPMBbI peaju3yrTcsd B Gopme
IpUMeHEeHUS TOJIbKO B OTHOLIEHUM OTPaHUYEHHOr0 Kpyra KOHKPETHBIX )KU3HEHHBIX CHU-
Tyaly#, B paMKaX OTpaHUYeHHbIX KOHCTUTYLLMOHHO-NIPaBOBbIX OTHOLUIEHUH.

KoHnyenyus emopas. OHa COCTOUT B TOM, YTO KOHCTUTYLIMOHHOE IPpaBONIpUMEHEHNE
BO3MOXXHO OIpeZesJUTh KaK ONOCpeloBaHHYK ¢GopMy peaju3aliyd KOHCTUTYLLMOHHO-
npaBoBbIX HOpM. Kak oTmeuaeT C.A. ABaKbsiH «... KOHCTUTYLJUOHHO€E NPaBONPUMEHEHHE
COCTOMUT B HENIOCPE/ICTBEHHOW peasin3alii ee HOPM Te€MH, KOMY OHU a/lpeCcOBaHbl, a TaKXe
3anpeTe UHbIX AeUCTBUM KaK JAHHBIMH, TaK U UHBIMHU CyO'beKTaMU npaBa» [2, c. 44]. OT-
CI0/ja BIIOJIHE JIOTUYHO BbITEKAeT BbIBOJ, O TOM, YTO KOHCTUTYLLIMOHHOE MpPaBONpPUMEHe-
HUe, HapAay C APYTUMH, ABAsIETCA 0JHOM U3 GOpM peasn3alii KOHCTUTYLLIMOHHBIX HOPM.

PaHee MbI y>Ke TOBOPUJIM O TOM, YTO B KaKOW-TO Mepe KOHCTUTYLMOHHOE NpaBo-
IpUMeHeHHe MOXKeT ObIThb NpeJCTaBJeHO KaK 0cobas opraHU3alMOHHas JesaTeJbHOCTb
KOMIIETEHTHBIX OPraHOB rocyZapcTBa, 06J1a/jalolUX BJAaCTHBIMHU IOJIHOMOYUSIMY, B cdhepe
peasu3ani KOHCTHUTYIMOHHO-NPABOBBIX HOPM C LieJIbI0 MPEeTBOPEHHUS] UX B KU3Hb IO
KOHKPETHOMY >KHU3HEHHOMY CJiy4aro, ycTaHoBJeHHbIX KoHcTutyuuen PP [10, c. 96].

Kak BuguTCH, B IpeCcTaBJIeHHONW KOHIENUU TaKKe UMEITCS HEKOTOPbIE HeJ0CTaT-
KU B NOHUMaHUU M NMpPAKTUYECKOW peanu3auuu. [[pobseMa B TOM, UTO B HACToslIee BpeMs
Koncrutyuus PO cogepxuT B cebe Kak GpopMasibHble, TaK U GaKTUYECKUE HOPMBI, YTO 3a-
TPYAHSIET Npe/icTaB/IeHHe 06 UX peaM3alii B TEOPeTUUECKOM MOHKMMaHuu [1]. BnosiHe o4e-
BU/IHO, YTO He BCe KOHCTUTYLIMOHHbIE HOPMbI peaiu3yloTcsd B GopMe NMpPUMEHEHUS WU BO-
00lle He pea/M3yl0TCA Ha NpakTHKe. Hanpumep, 3ecb MOXKHO FOBOPUTB U O TOM, YTO OTKa3
YIOJITHOMOYEHHbIX OPraHOB BJIACTU OT MPUMEHEHUS TOU UJIM HUHON HOPMbI TOXE SIBJISIETCS
cnenPpruuecKom AesaTeJbHOCTbI0 IPUMEHEHUS KOHCTUTYLIMOHHBIX HOPM.

Konyenyus mpemus. CyTb €€ B TOM, UTO B IpoLecce KOHCTUTYLJUOHHOTO MpaBo-
NpUMeHEeHUs] MPUMEHSIIOTCA He TOJIbKO cTaTbh KoHcTuTynuu P®, a Bce UCTOYHUKU KOH-
CTUTYLIMOHHOTO MpaBa, Cpe/iu KOTOPbIX, U KOHCTUTYLIMOHHbIE 00bIYal U KOHCTUTYIMOH-
Hble OTOBOPbI U JIpyrve HOPMATUBHbIE aKThl, 06eCleYrBalle pa3BUTHE KOHCTUTYIU-
OHHO-TIPAaBOBBIX OTHOIIEHU M.

KpomMme Toro, B onpezieieHUH CyIIHOCTH U CTPYKTYpPbl MeXaHU3Ma KOHCTUTYLUOH-
HOT'O NpaBONpPHMEHEeHHs HE0OX0UMO ONPEAESUThCI U C TAKUMU MOHATUSIMH, KaK «IIpsi-
MOe JIeiCTBMe KOHCTUTYLUU», «KUHTepHpeTanusi KOHCTUTYLIUOHHBIX HOPM», «KOHCTUTY-
LJMOHHOE MpaBoOCyAre» U Ap.

B 11e/10M, B KOHCTUTYLJHOHHOM IIpaBe TOJIKOBAHUIO yesisieTcs: 0c060e BHUMaHUeE COo
cTOpOHHBI y4yeHbIX. Tak, mo MHeHuwO E.B. Kosecnukosa u f.B. CosocTOBKOM, «J yTBEp-
YKJ€HUS 3aKOHHOCTH Y MpaBoNopsiiKa 60JblI0e 3HaYeHUE UMEIOT PaBUJIbHOE IPUMEHe-
HUE U TOJIKOBaHME KOHCTUTYIMOHHBIX yCTAaHOBJIEHUW. TOJIKOBaHUE OCYIIECTBJSIETCSA He
N0 abCTPaKTHBIM OCHOBAHHUSM, a TOJIbKO B X0Jle KOHCTUTYIJMOHHOTO CYy/Zl0IPOU3BO/CTBA
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JiJIsl pelleHUs] KOHKPeTHOrO Jiesla, BO3SHUKIIEro U3 peajbHOM, KaK MPaBUJIO, HEPOCTON
*KU3HEHHOM cuTyauuun» [4, c. 33-34]. Kak BUAUTCS, TaKOU MOAXO/ MO3BOJIMUT ONpeAeluThb
He TOJIbKO UX POJIb ¥ MeCTO B IIPe/ICTaBJIEHHOM MeXaHU3Me, a TaKXKe pellUT BOIPOChI B3a-
MMO/IEMCTBHA U COOTHOIIEHUSA C KOHCTUTYLIMOHHBIM NIPAaBONIPUMEHEHHEM B LIEJIOM.

B 3ToM CBA3M, MOXHO MNpPeAINOJIOKUTb, YTO UHTEpIpeTanuss KOHCTUTYLMOHHBIX
HOPM B KaKOU-TO Mepe MOXKeT ABJAATbCA GOPMOM KOHCTUTYLIMOHHOI'0 IPpaBONpUMEHEHUS.
BellleckazaHHOe TakXe MOXeT ObITb NpeJCTaBJeHO B BU/le OT/JE/JbHOU KOHLENUHH I0-
HUMaHUs KOHCTUTYLMOHHOI'0 NpaBolipuMeHeHUsA. Ucxoas uUX TeopeTHYeCKUX IMpesCcTaB-
JIEHWH, TOJIKOBaHUE HOPMBI SIBJISIETCS OTEJbHOM CTaAuel NpaBONpPUMEHUTEJNbHOIO MpPo-
ecca, CyTb KOTOPOTO 3aKJ/IIOYAaeTCHd B NPAaBU/JIbHOM NOHMMAHUU NPUMEHAEeMON HOPMBI.
[Ipoie roBops, HEMCTOJIKOBAaHHAsA HOPMa He MOXKeT NPUMEeHSAThCH.

[logBoas WMTOrM HALIMM pACCY>KAEHHUAM O Pa3JHUYHBIX NOAX0JAX K MOHHUMAaHMIO
KOHCTUTYLIMOHHOTO IPpaBONPUMEHEHUs, 0C000 MOAYEpPKHEeM, YTO NpeACcTaBJeHHble KOH-
LeNniuy UMEIOT, KaK [0JIOKUTe/IbHbIe aclleKThl B ONpeJieJIeHUH MexaHU3Ma KOHCTUTYIU-
OHHOI'0 NPaBONPUMEHEHUS], TAK U HEKOTOpPbIe HeJOCTaTKHU, KOTOpble HEOOXOAMMO UCCIIe-
Jl0BaTb U yCTPAHATb IyTEM MEX/JUCLUIIIMHAPHOIO OAX0/a.

Kak npeacraBsisieTcsi, IbITaTbCA CONOCTABJATH TOJBKO TEOPETHUYECKYH KOHLEI-
L[IMI0 NPaBONPUMEHEHHs] ¢ KOHCTUTYLJMOHHBIM NPaBONPUMEHEeHHEeM MPeXIeBpEMEHHO U He-
nesecoobpasHo. KOHCTUTYLIMOHHOE NpaBONpUMEHEHUE SIBJISIeTCA ellle 6oJiee CI0XKHOM IMpa-
BOBOM KaTeropuem, yeM INpaBONPUMEHHUTE/bHAA AeATeJbHOCTb B LeJIOM, B BUAY CIEelU-
$UYHOCTH NPUMeEHsSEeMbIX HOPM, a TaKXXe 0COOEHHOCTbIO CyO'beKTOB TaKOr'0 NpaBoIpUMe-
HEeHUS U BbIHOCUMBIX pelleHUMH. KpoMme Toro, He Bce npuBeJeHHble NOAX0Abl 00/1a1al0T
onpe/ie/leHHONM Hay4YHOW HOBU3HOM, @ IOTOMY He MOTYT ObITh I10JIOXKEHBI B OCHOBY HOBBIX
B3IJIS/I0B Ha pacCMaTpUBaeMblii MeXaHU3M KOHCTUTYLLMOHHOTO MPaBONPHUMEHEHHUS.

Tem He MeHee, HaM NIpe/CTaBJIAETCS, YTO KOHCTPYUPOBAaHHWE MeXaHU3Ma KOHCTUTY-
[IMOHHOTO NPaBONPUMEHEHHUA [JOJPKHO OCHOBBIBAaTbCA Yepe3 NPpU3My TaKUX IPABOBBIX Ka-
Teropuiu 6oJiee 0611ero Nops/iKa, Kak: MeXxaHU3M NPaBOBOI'0 PeryJIMPOBaHUS — MeXaHU3M
KOHCTUTYLIMOHHOTO pPeryJUpoBaHUA — MeXaHU3M INPaBONPUMEHEHUS - MeXaHWU3M KOH-
CTUTYLLMOHHOTO NPaBONPHUMEHEHHUS.

[lonaraem, 4yTo Bce BhIlIeCKa3aHHOe TpebyeT HOBOI'0O COBPEMEHHOTO MO/IX0/4a K 10-
HMMaHHUI0O MeXaHU3Ma KOHCTUTYLHMOHHOI'O IPaBONPUMEHEHUs C Y4eTOM HaKOIJIEHHbIX
paHee 3HaHUW U KoHUenuui. OTCl0[a BbITEKAaeT U MCCAeL0BaTeJbCKUA UHTEpec aBTopa
K IOMCKY ONITUMa/IbHOM KOHILENIIMM NOHUMaHUsA KOHCTUTYLIMOHHOT'O IPAaBONPUMEHEeHH .
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CONSTITUTIONAL LAW ENFORCEMENT:
A CRITICAL LOOK AT VARIOUS CONCEPTS

Aleksey G. Samusevich*

Annotation. The article discusses various scientific concepts for the defini-
tion and essence of constitutional law enforcement, as well as the construction of its
mechanism. The author notes that today the mechanism of constitutional law en-
forcement remains poorly understood due to its complexity, inconsistency and am-
biguity. The analysis of various approaches to the mechanism under consideration
is given, both from the standpoint of the theory of law and from the standpoint of
the theory of constitutional law. The author identifies some shortcomings of the
presented concepts, which do not allow us to talk about their objectivity and further
application in the study of constitutional law enforcement. The conclusion is sub-
stantiated that the mechanism of constitutional law enforcement has a complex
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structure and cannot always be considered from similar theoretical and legal posi-
tions applied to the mechanism of law enforcement.

Keywords: implementation of constitutional norms, constitutional customs,
constitutional treaties, mechanism of law enforcement, constitutional law enforce-
ment.

The relevance of the topic is due to the fact that in the theory of constitutional law
the mechanism of constitutional law enforcement does not have a full-fledged study in
terms of the structural-functional and legal-technical concept. In addition, today there is
a need for scientific development of such a model of constitutional law enforcement and
substantiation of its role in the legal system in Russia, where the main form of realization of
law and the embodiment of the principle of supremacy would be constitutional law en-
forcement.

The author continues to search for an optimal concept of understanding the essence
of constitutional law enforcement and structuring its mechanism that would meet modern
realities in the field of effective application of constitutional norms. It is worth emphasiz-
ing that in recent years not many scientific works have been published, where the con-
cept and features of constitutional law enforcement have been fully investigated. Never-
theless, one can cite the works of such representatives of the science of constitutional law
as: S.A. Avakyan "Constitutional Law Enforcement: Some Problems of Theory and Practice”
(2018) [2]; L.O. Murashko "Constitutional law enforcement and its value component”
(2018) [6]; R.S. Nikitin "The concept and features of constitutional law enforcement"
(2010) [7]; P.P. Sergun and K.A. Ishekov “Law Enforcement in the Modern Theory of Consti-
tutional Law” (2014) [11] and others. The value of these works lies in the fact that the au-
thors consider constitutional law enforcement from different points of view, determining
its significance in the mechanism for the development of activities for the application of
constitutional norms.

The aim of the study is to find an optimal integrated approach to understanding and
designing the mechanism of constitutional law enforcement from the point of view of vari-
ous scientific concepts.

Justifying the stated topic, we emphasize that, in general, law enforcement is one of
the forms of state leadership of society and is able to influence the development of specific
social relations in accordance with the laws of its development [5, p. 407]. At the same time,
it can be noted without exaggeration that constitutional law enforcement is also the most
important activity of authorized authorities in the mechanism for the development of consti-
tutional legal relations, as well as the formation of statehood and constitutionalism in Russia.

In addition, law enforcement contributes to the strengthening of the rule of law
in the state. In this regard, one can cite the point of view of foreign authors who pay at-
tention to the mechanism for ensuring the regime of constitutional legality, presenting
it as “... a really functioning system of constitutionalism, a complex phenomenon that con-
sists in strict observance of the Constitution and its provisions in the course of its direct
action and law enforcement all public authorities, public organizations, officials of all levels
and citizens, courts...” [14, p. 97].

Modern political and economic realities are such that they require effective and
high-quality application of the rules of law from the subjects of law enforcement, including
in the field of constitutional law. This also applies to the high level of formation of profes-
sional legal awareness, and the qualitative exclusion of law enforcement errors, as well as
the professional preparedness of law enforcement officers. We have repeatedly indicated
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this on the pages of scientific publications. In this regard, we can agree with the point of
view of R.R. Palekh, noting that “the law enforcement entity, as a representative of the
power management activity, is subject to special requirements of high professionalism, le-
gal culture and moral responsibility” [8, p. 11].

Nevertheless, based on the stated research topic, we note that in the science of con-
stitutional law this type of activity is considered in a slightly different aspect than in the
theory of state and law. For example, among scientists, there is a strong opinion that the
application of the Constitution of the Russian Federation means that state authorities in
their activities are guided by its provisions. Accordingly, the constitutional provisions are
primary, i.e., they predetermine the content of other legal prescriptions during their im-
plementation, regardless of the level of specification, as well as the law enforcement activi-
ties of the judicial, executive and legislative authorities [12, p. 40].

In general, the very term "constitutional law enforcement” is rarely found on the
pages of both domestic and foreign literature. In fairness, it is worth saying that foreign au-
thors practically do not resort to this term when describing the process of applying consti-
tutional norms.

As mentioned earlier, today we can talk about different approaches to determining
the mechanism of constitutional law enforcement. Based on this, it seems possible to char-
acterize various concepts of understanding constitutional law enforcement.

Concept one. It consists in identifying the mechanism of constitutional law enforce-
ment with the general theoretical construction of the mechanism of law enforcement,
which is a system of interacting structural elements, through which the dynamics of the
process of implementing the prescriptions of constitutional and legal norms in the form of
constitutional law enforcement is ensured.

In this regard, the approaches of those authors who come to the conclusion that
“the law enforcement mechanism is part of the mechanism of legal regulation and com-
bines normative, institutional and procedural components are of particular interest. This
is a complex formation, consisting of a number of necessary elements, which include: the
subject and object of law enforcement; law enforcement acts; legal consciousness of the
participants, their subjective rights and legal obligations; norms to be applied and regulat-
ing this process” [13, p. 137].

Based on the foregoing, it is possible to assume that the mechanism of constitutional
law enforcement may include the following components: 1) subjective (the totality of all
participants in the process of applying constitutional norms that differ from the subjects of
“classical" law enforcement and have a special status); 2) normative (legal regulation of the
process of application of constitutional norms); 3) instrumental (a set of those legal means
and legal instruments with the help of which the process of application of constitutional
norms is carried out and the corresponding goals are achieved); 4) functional (specific law
enforcement relations within which the rights and obligations of subjects of constitutional
law enforcement are realized) [9, p. 93].

In turn, it seems that this concept is not flawless, although it was considered by the
author earlier. Perhaps its main drawback is the fact that not all structural elements are
applicable to the mechanism of constitutional law enforcement. There is a special problem
of personification of the subjects of constitutional law enforcement. So, at first glance, the
concept looks logical, according to which the main subject of constitutional law enforce-
ment is only the Constitutional Court of the Russian Federation, which follows from the
analysis of legal literature [6, p. 5].
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However, not all authors share this direction and not unreasonably say that the ac-
tivity of the Constitutional Court of the Russian Federation in its “pure” form is not law en-
forcement. Hence the Constitutional Court of the Russian Federation is an authoritative,
competent body that considers and resolves legal cases and makes decisions on the basis of
and in pursuance of legislation, headed by the Constitution of the Russian Federation. To
some extent, the Constitutional Court of the Russian Federation applies the norms of the
Constitution of the Russian Federation to resolve disputes... [3, p. 27].

Other scholars also speak of courts of general jurisdiction as the main subjects of
this process [2, p. 44], but do not exclude the participation of other competent authorities.
Many public authorities, as well as, under certain circumstances, the multinational people
of Russia also act as subjects of constitutional law enforcement [7].

In this regard, the conclusions of P.P. Sergun and K.A. Ishekov, in terms of the fact
that the main and only subject of the implementation of constitutions or charters in the
form of application are the bearers of state power. As a result, the wording that allows the
application of constitutions and statutes by a wide range of participants in legal relations
seems unlawful [11, p. 51]. Apparently, this is due to the fact that constitutional norms are
implemented in the form of application only in relation to a limited range of specific life
situations, within the framework of limited constitutional and legal relations.

The second concept. It consists in the fact that constitutional law enforcement can be
defined as an indirect form of implementation of constitutional and legal norms. As noted
by S.A. Avakyan "... constitutional law enforcement consists in the direct implementation of
its norms by those to whom they are addressed, as well as the prohibition of other actions
by both these and other subjects of law" [2, p. 44]. From this it quite logically follows the
conclusion that constitutional law enforcement, along with others, is one of the forms of
implementation of constitutional norms.

Earlier we have already said that, to some extent, constitutional law enforcement
can be represented as a special organizational activity of the competent authorities of the
state with power in the field of implementation of constitutional legal norms in order to put
them into practice on a specific life occasion, established by the Constitution. RF [10, p. 96].

As you can see, the presented concept also has some shortcomings in understanding
and practical implementation. The problem is that at present the Constitution of the Rus-
sian Federation contains both formal and actual norms, which makes it difficult to imagine
their implementation in the theoretical sense [1]. It is quite obvious that not all constitu-
tional norms are implemented in the form of application or are not implemented at all in
practice. For example, here we can also say that the refusal of the authorized authorities to
apply this or that norm is also a specific activity of the application of constitutional norms.

The third concept. Its essence is that in the process of constitutional law enforcement,
not only articles of the Constitution of the Russian Federation are applied, but all sources of
constitutional law, among which are constitutional customs and constitutional treaties and
other normative acts that ensure the development of constitutional legal relations.

In addition, in determining the essence and structure of the mechanism of constitu-
tional law enforcement, it is necessary to define such concepts as “direct action of the con-
stitution”, “interpretation of constitutional norms”, “constitutional justice”, etc.

In general, scholars pay special attention to interpretation in constitutional law. So,
according to E.V. Kolesnikova and Ya.V. Solostovka, “for the establishment of law and order,
the correct application and interpretation of constitutional provisions are of great im-
portance. Interpretation is carried out not on abstract grounds, but only in the course of
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constitutional proceedings to resolve a specific case that arose from a real, as a rule, diffi-
cult life situation” [4, p. 33-34]. As it seems, such an approach will make it possible to de-
termine not only their role and place in the presented mechanism, but also solve the issues
of interaction and correlation with constitutional law enforcement in general.

In this regard, it can be assumed that the interpretation of constitutional norms to
some extent can be a form of constitutional law enforcement. The above can also be pre-
sented as a separate concept of understanding constitutional law enforcement. Based on
their theoretical ideas, the interpretation of the norm is a separate stage of the law en-
forcement process, the essence of which lies in the correct understanding of the applicable
norm. Simply put, an uninterpreted rule cannot be applied.

Summing up our discussions about various approaches to understanding constitu-
tional law enforcement, we emphasize that the presented concepts have both positive as-
pects in determining the mechanism of constitutional law enforcement and some short-
comings that need to be investigated and eliminated through an interdisciplinary approach.

It seems that trying to compare only the theoretical concept of law enforcement
with constitutional law enforcement is premature and inappropriate. Constitutional law
enforcement is an even more complex legal category than law enforcement in general, due
to the specificity of the applicable norms, as well as the peculiarity of the subjects of such
law enforcement and the decisions made. In addition, not all of the above approaches have
a certain scientific novelty, and therefore cannot be the basis for new views on the consid-
ered mechanism of constitutional law enforcement.

However, it seems to us that the construction of the mechanism of constitutional en-
forcement should be based on the prism of such legal categories of a more general order as:
the mechanism of legal regulation - the mechanism of constitutional regulation - the
mechanism of law enforcement - the mechanism of constitutional enforcement.

We believe that all of the above requires a new modern approach to understanding
the mechanism of constitutional law enforcement, taking into account previously accumu-
lated knowledge and concepts. Hence the author's research interest in finding the optimal
concept of understanding constitutional law enforcement.
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T.B. TBepgoBa*

O HAPYIIEHUHU KOHCTUTYLHHOHHBIX ITPAB I'PA’KJAH
HA ITIOJIHOOEHHOE OBKAJIOBAHHME CYJEBHBIX AKTOB
I10 YIOJIOBHBIM JIEJIAM B KACCAIMOHHOM

N HAZI30PHOM INIOPAAKE

AHHOomayusa. Cmambus nocesiujeHa oyeHke c00maeemcmaust KOoHcCmumyuyu-
OHHbIM hpuHyunam deticmeyrouje2o nopsi0ka o6x#ca108aHuUs1 CydebHbIX NPU20BOPO8
no y20.108HbiM desam 8 BepxosHom Cyde Poccultickoii @edepayuu, u3 yezo coesaH
8b1800 0 HAPYWEHUU KOHCMUMYYUOHHbIX NPA8 2paAXCOaH.

Kawuessle cao8a: kaccayuoHHas u Had30pHas x#aao6wl, BepxosHuiii Cyd
Poccuiickotl ®edepayuu, nosHomouus,, CydebHas kojezust No Y20/108HbIM deaam,
IIpe3uduym.

YBepeHHOCTh IPaXK/iaH B CIIPaBeAJIMBOCTH NPU OOBHHEHHUU B COBEPLIEHUM YTOJIOB-
HO HaKa3yeMoro JiessHUsI U NMPHMeHEeHUU HaKa3aHHUsS 00yCJIOBJieHAa KOHCTUTYIMOHHBIMU
npuHnunamu. CorsiacHo ct. 118 KoHctutynuu Poccuiickoit @enepanuu npaBocyjue ocy-
IIECTBJSETCSA TOJBKO CY/0M, CyJeOHasl BJACTh OCYIIECTBJSETCSA MOCPEACTBOM KOHCTUTY-
IIMOHHOTO, TPaXKJAHCKOr0, apOoUTPaKHOT0, aAMUHUCTPATUBHOI'O U YTOJIOBHOTO CY/IONpPO-
M3BO/ICTBA. YacTbhio 3 yKa3aHHOW CTAaTbM ONpeAesieTcs, YTo cyAebHyto cuctemy Poccuii-
ckonl @Penepauuu coctaBasaT Konctutyuuonnsiil Cya Poccuiickort @enepanuu, Bepxos-
Hbll Cyz Poccuiickon ®enepanuu, desepabHble CyAbl 0011eN PUCAUKLNN, apOUTPAXK-
Hbl€e Cy/ibl, MUPOBBbIE CyZibU CyobeKTOB Poccuiickoit ®enepanuu [1; 9, c. 127; 10].

Cyne6Has BaacThb — 3TO, C OHOU CTOPOHBI, CUCTEMHOE 00pa30oBaHUe, COCTOSILEe U3
CyJleOHbIX OPraHoB ompejiesieHHOro ypoBHs. C Jpyrod CTOpPOHBI, CyAeOHas BJACTb NMpe/J-
CTaBJISIET COOOM HCKJIIYUTEbHbIE MOJHOMOYUS KaXKA0T0 3BEHA Cy/leOHOU CUCTeMbl 10
peasv3alMyi U IPUMEHEHUIO IIpaBa yepe3 co6JiI0/jeHhe MPOoLeccyaJlbHOTO 3aKOHOATe b-
CTBa, obecneyunBasi, B TOM YKCJie BO3SMOXXHOCTh Ipak/laH 00kaJioBaTh Yyepe3 BCe YIOJIHO-
MOY€eHHbIe Cy/ibl IPUHATbIE B OTHOIIEHUHU HETO CyileOHbIe aKThl.

[IpaBocyaue ocyuiecTBJISETCA UCKIIOUYUTEJNBbHO B COOTBETCTBHUM C YCTAHOBJIEHHOU
3aKOHOM npoueaypod. Cyaonpou3BOACTBO MO YroOJIOBHBIM JiejlaM perJiaMeHTHPYETCA
YrosnoBHoO-nipoueccyanbHbIM KoZekcoM Poccuiickont ®enepanyu, npuHATbIM Penepasb-
HbIM 3aKOHOM OT 18 eka6ps 2001 roga Ne 174-®3 (pen. ot 14.04.2023 r.) [2].

Koncrutynusa Poccuiickoit ®@efepanuu rapaHTUpyeT obecrieyeHUe CyJeOHOM 3a-
IIMTHI IPaB U CBOOOJ, TOJBKO cyAioM (4. 1 cT. 46) npu cob6/110ieHUH paBEeHCTBA BCeX Mepe/

* Teepdoea TamwvssHa BukmopoeHa, NoueHT Kadeaphl rpakJaHCKO-MPaBoOBbIX Aucuumind AHOBO
«MexxayHapoHbIMl yHUBepcuTeT B MoCKBe», PYKOBOAUTE/b NpaBoBoro komuteTra Poccuiickoro Corosa
ayauTopoB, wieH Poccuiickoro Coio3a HOPUCTOB, 3KCHEPT KOMHUCCHU MO OOIIECTBEHHON 6e30MacHOCTHU
U HapopgHo# gumiomatuu CoBeTa HO JejlaM HAllMOHAJbHOCTEN MpPU NMPaBUTENbCTBE MOCKBbBI, KaHAUAAT
IOpUANYECKUX HayK, AoueHT. E-mail: tverdovatv@mail.ru
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3ak0HOM (4. 1 cT. 19). B cooTBeTcTBUM C 4. 1 cT. 47 KoHcTuTynuu PO HUKTO He MOXeT
OBIThb JIMILIEH [IpaBa HA paCCMOTPEHHeE ero ZieJla B TOM CyJie U TeM CyZbeH, K NOACYJHOCTH
KOTOPBIX OHO OTHeceHOo 3akoHOM [1; 10]. Ucxoas M3 yKka3aHHBIX KOHCTUTYLIMOHHBIX IPUH-
LIMIIOB, KQOXX/bIM YeJIOBEK MOXKET ObITh YBEPEH B TOM, YTO IPUTOBOP, C KOTOPLIM OH He CO-
rJ1aceH, MOXKHO 00>kaJIoBaTh, UCIOJIb3ysl BCe 3BeHbS CyJeOHOM CHCTeMbl COrJIAaCHO yCTa-
HOBJIEHHOM MO/ CYZHOCTH, BIUIOTh J10 NOCJeHeN UHCTaHIUU — BepxoBHoro Cyaa Poccumi-
ckor Penepayuu. ITO AOKHO MOJAKPEIVIATHCA COOTBETCTBYIOLMMHU YTrOJIOBHO-IIPOLEC-
CyaJIbHBIMY HOpMaMH.

Cyne6Hble ctaguu obkanoBaHus B YIIK PO onpezesieHbl cieAy0MMU 3BEHbSIMU:
epecMOTp JeJia B opsAJKe anesIsUU; UCTIOJIHEHHe NIPUroBOpa; NepecMoTp JeJa B 1o-
psZiKe Kaccaluy; nepecMoTp JeJsa B nopsAjke Haz3opa. He Hala yoBieTBOpeHuUs amneJi-
JIALAOHHOW U KacCallMOHHOM »Kas100, OCY>KIeHHbIN IICUX0JIOTHYeCKU HeN30eXHO HaJleeTcs
HaUTHU CIIpaBe//IMBOCTb HA CAMOM BBICOKOM ypOBHe cyZile6HOM cucteMsl - B [Ipesuauyme
BepxoBHoro Cyza P®. [Ipesuanym npoBepsieT NpaBUJAbHOCTb NPUMEHEHUSA HOPM YT0JIOB-
HOT'0 Y YrOJIOBHO-IIPOLIECCYaJIbHOI'0 3aKOHOB HMXKECTOALMMH CyZilaMH, pacCMaTpHUBaBLIN-
MU JieJio, B lipe/iesiaX J0BOJIOB Ha/J30PHBIX »Kasl00bl, Ipe/cTaBieHus. B nHTepecax 3aKOH-
HocTH [Ipe3uauym BepxoBHoro Cyna Poccuiickoit @efiepanu BipaBe BbIMTH 3a NpeJeibl
Jl0BOJIOB Ha/I30PHOM >Kas100bl, Ipe/CTaBJI€eHUs U PaCCMOTPETh YT0JIOBHOE [IeJ10 B II0JIHOM
0o6beMe, B TOM YMCJIe B OTHOLIEHUHU JIML, KOTOpble He 00>KasloBa/u Cy/leOHble pelleHUs
B NOpAJKe HaJ30pa. YKa3aHHble IOJIHOMOYHUSA, KOTOPble CTAHOBATCA U3BECTHBIMU OCYX-
JIeHHOMY COTJIaCHO KOHCYJIbTAllM¥ 3aIUTHHUKA, BCEJAIOT B HEro HaZfeX/y Ha U3MeHeHUe
ero y4yacTH B JIY4YLIYIO CTOPOHY, 06Jieryast MCIbITbIBaeMble UM HPaBCTBEHHbIE CTPaJaHUSA
B CBSI31 C 0OBUHUTEIbBHBIM IIPUTOBOPOM.

[Ipon3BoACTBO 10 NepecMOTpPy BCTYIUBIIMX B 3aKOHHYIO CUJIy IPUTOBOPOB B Cy/Zie
KacCallMOHHOM W HAa/I30pPHOM MHCTAHIUAX onpenesieHbl riaBor 47.1 u 48.1 YIIK PO [2].
KaccannonHas, a 3aTeM Ha/i30pHad »Kanoba MOryT ObITh IPUHATHI CYJ0M K paCCMOTPEHHUIO
TOJIbKO B TOM CJly4ae, eC/I¥ OblIM POW/eHbI 3Talbl ale/JIILLMOHHOT0 00>kaloBaHus, a 3a-
TeM IepBOro KacCalMOHHOI'0 00Ka/I0BaHUA B CyJax 00Iel IPUCAUKIIMA COOTBETCTBYIO-
mwero ypoBH# (cT. 401.3 YIIK P®) [2]. B ci1yyae HeyioB/IeTBOpeHHUs anob BTopast Kacca-
[IMOHHas as106a nogaetcs B Cy1e6HYI0 KOJIJIETHIO 110 YTOJIOBHBIM JlesiaM BepxoBHoro Cy-
fia PO. CorstacHo ctatbe 401.10 YIIK PO cynbsa BepxoBHoro Cyzna PO nsyyaeT kaccaliuoH-
HYI0 *KaJs1o0y U N0 pe3yJibTaTaM BBIHOCUT O/IHO U3 CJI€IYIOLHUX TOCTAaHOBJIEHUH:

1) 06 oTKase B nepesaye KacCallMOHHBIX »aJ100bl, Ipe/iCTaBJIeHHUs JIJI pacCMOTpe-
HUA B Cy/leOHOM 3ace/laHUM Cy/ia KaCCalMOHHOM MHCTAHLWH, eC/IM OTCYyTCTBYIOT OCHOBa-
HUS JJ151 lepecMOoTpa CyAe0HbIX pellieHUH B KacCalluOHHOM MOpPS/JIKe;

2) o mepejaye KacCallMOHHOW >Kas100bl, Npe/CTaBJeHUs C YTOJOBHBIM JIeJIOM /I
paccMOTpeHUs B CyZleOHOM 3ace/laHUU Cy/la KacCallMOHHOM MHCTaHIMU. U3 JaHHOU HOp-
MBI CJIe[IyeT, YTO «Cy[bba» KacCallMOHHOM »a00bl HaX0UTCS B pyKax CyAbU BepxoBHOTO
CyZia, KOTOpbIM MOXET U He JONYCTUTh CYyJO0NpPOMU3BOJCTBO M0 XKajobe HenocpeACcTBEHHO
B Cyie6HOM KOJIJIETUH 110 YToJI0BHBIM JiesiaM BC P® [2]. 3To sAiB/sleTcsA NpensaTCTBUEM s
Jla/IbHel1ero NpUHATHSA HaJ30pHOU kaso6bl [Ipesnauymom BC PO.

[loganHas B [Ipesauguym BepxoBHoro Cyna P® Haj3opHas xanob6a Npyu yka3aHHOM
obcTosITEeNILCTBE OyJleT BO3BpalleHa 6e3 paccMoTpeHHUs cyAbed BepxoBHoro Cyaa PO
C MOTUBUPOBKOM, UTO Kajioba He MOXeT ObITb pacCMOTpeHa B MOPSAJ/IKe, YCTaHOBJIEHHOM
rnaBou 48.1 YIIK PO, persiaMmeHTHpYyOLeN NPOU3BOACTBO B Cy/ie HA/I30PHOM UHCTAHIUH,
M Ha OCHOBaHUH 1. 5 4. 1 cT. 412.4 YIIK P® nojsiexxuT Bo3BpaleHU0 6e3 pacCMOTPEHUSs
[0 CyLleCTBY, IOCKOJIbKY IIOJlaHa C HapylleHUueM MpaBuJ, YyCTAaHOBJEHHBIX 4. 3 cT. 412.1
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YIIK P® B cBA3U C TeEM, UTO 06>KaJlOBaHHbIE OCYX/JEHHBbIM NPUTOBOp, aNesJIsAIMOHHOE
onpeziesieHUe U ONpeJesieHHe CyJa KacCalldOHHOW MHCTAaHI WU He BXOJAT B IIepedyeHb Cy-
JleOHBIX pelleHUH, KOTopble B COOTBETCTBUM C 4. 3 cT. 412.1 YIIK P® o6xanyrwoTca B [lpe-
3uauym BepxosHoro Cyga PO [2].

[lockoabKY NOJlaHHAs paHee KaccalMOHHas »aJioba Oblia u3ydeHa cy/bel Bepxos-
Horo Cyza P® u B nepesaye KaccaliuOHHOM aJiobbl AJ1s paCCMOTPEHUS B CyAile6HOM 3ace-
JlaHWHM CyJa KaccallMOHHOUW MHCcTaHUUU (CyZie6HOM KOJIJIETUH 10 YTOJIOBHBIM JleJ1laM) Ob1J10
O0TKa3aHO, TO BHECEHUE MOBTOPHBIX KAaCCALIUOHHBIX Ka/100 HAa YKa3aHHbIE Cy/ZileOHbIe aKThbI
He JIONYCKaeTCcs, paBHO KaK U He JI0MyCcKaeTcsl HaJl30pHoe o6xasioBaHue. OCHOBaHUEM [JIs1
OTKa3sa fBJjseTcd paKT NpejblAyllero 0TKasa CyAbU B NepeAade KaCCaLLMOHHOM Kal00bI
B 3acesiaHue CyZie6HOM KOJIJIETHH 1O YroJIOBHBIM JesiaM BepxoBHoro Cyza Poccuiickoi
®enepaluu U ecJu O6b1 TAKOT0 OTKa3a He ObLJI0, TO HA/I30PHYIO »KaJl00y MOXKHO ObLJIO Obl
nojaBaTth B [Ipe3auauym BC PO.

Kak OTHOCHUTBCS K TOMY, YTO BOIPOC O Mepeayuu xaao6bl B Cy/e6HY0 KOJLJIETHIO
u [lpesuguym BepxoBHOrOo cyaa pelaeTcs eJUHOJHMYHO cyAbert BepxoBHoro Cyga? Ilpo-
L eCcCya/IbHbIM 3aKOHO/JaTeJIbCTBOM TaKOM CY/ibsl HE HaJleJleH IPaBOM JIENCTBOBATH TaK XKe,
KaK CyJleOHasi MHCTAHIUSI B COOTBETCTBUU C MpeeiaMU U MOJHOMOYUSAMHU, YKa3aHHbIMU
B cTaThsix 401.14-401.16 1 412.9-412.12 YrosioBHO-IpoLieccyasibHOro Kogekca P®. Hcxo-
Za u3 crtatbu 30 YIIK PO [2], paccMoTpeHMe Yyro/I0BHBIX JieJl OCYLeCTBJISETCS COCTaBOM
Cy/Zla, KOTOPBIA MOXKET OBbITh eJMHOJIMYHBIM UJIM KOJLJIeTMaabHbIM. /lJ11 paccMOTpeHuUsd Jie-
Jla cocTaB cyaa GopMUpYyeTCs Mo NMpaBuJaM YKa3aHHOW CTaTbU. Bpsaj i MOXXHO CYHUTATh
CyZleOHBbIM cOCTaBOM cyAbio BepxoBHoro Cyja, MpUHHUMAIOIIErO KaJo0y M pellalollero
BOINPOC O Mnepejaye JMb60 06 0TKase B lepeJjadye ee BMeCTe C UCTpeObOBaHHBIM feyioM B Cy-
JlebHyto KoJieruio U B [Ipe3ugyM. B npoTHBHOM ciiydae MOJIyYUTCS NPABOBOM MapajioKC —
OJIUH CyZleOHbIA COCTaB OCYIECTBJISIET TOJbKO OJHO MOJHOMOYME, a APYrOM CyJeOHbIN
COCTaB OCYLIECTBJIIET B OTHOLIEHWU OJHOUW U TOU e aJyobbl BCe OCTaJIbHbIE TIOJIHOMO-
yus. Takoe pasfgesieHne npoTuBopedyuT cTtaTbe 118 Konctutynuu Poccuiickoin @enepa-
nuu [1; 10] u ctatbe 8 YIIK P®, 3akpenisironiyux BO3SMOXKHOCTb OCYLLECTBJIEHUS IPABOCY-
JlUs1 TOJIBKO CyzioM [2].

Y. 3 cT. 412.1 YrosioBHO-ipoLieccyasibHOrO Kojekca Poccuiickon ®enepanuu, Kak
JlolycKawliasi BO3MOXXHOCTb 0oTka3a BepxoBHoro Cyza Poccuiickoit ®esepaniu B NpuHS-
THUU HAI30PHOM KaJ106bl K paccMoTpeHuto [Ipesuguymom BepxoBHoro Cyna PO, eciu yka-
3aHHble B OYHKTe 1 TOM ke 4acTU Cy/ieOHble pelleHus He SBJISJIUCh IPeAMeTOM pacCMOT-
penus Cyie6HOU KoJIJIeTUH 110 yroJ0BHBIM fiesiaM BepxoBHoro Cyaa Poccuiickoit @epepa-
MU [2], npuMeHsieTca NpU oTKase cyAbu BepxoBHoro Cysna P® uctpeboBaTh yrojoBHOE
JleJio ¥ IlepeJilaTh ero BMeCTe C KacCaljMOHHOM kaio6oi B Cyie6HY0 KoJlieruio BepxoBHo-
ro Cyja, 4To BJieyeT 32 CO60M HEZOMYCTUMOCTb PAaCCMOTPEHMsI HaZ[I30pHOH »kano6bbl B [Ipe3u-
auyMe BepxoBHoro Cyga P®. Bcero Jsiviib oAUH CyAbs, He 006J1aZjalolidil CTaTyCcoOM Cyzeo6-
HOTO COCTaBa, CyO'b€KTUBHO IepeyepKUBaeT NpPaBO YesioBeKa UCIO0Jb30BaTh BCe 3aKOH-
Hble CIIOCOOBI 3aUIUThI, MOCKOJIbKY [Ipe3uuym BlipaBe NPUHATbH COBCEM UHOU CyZeOHBIM
aKT, B TOM 4YUCJie OTMeHUTb npuroBop (cratbs 412.11 YIIK P®) []. 3To faeT ocHOBaHHe
CYMTATh HapyllleHueM rapaHtTupoBaHHoe KoHcTutynuen Poccuiickont @enepanuu npaBo
Ha CIpaBe//IMBOe NMPaBOCY/ike, B TOM YHMCJie IPAaBO HA 06Ka/l0BaHHE U MEPECMOTP MPUTO-
BOpA BBILIECTOSIIIUM CYyJIOM, U TEM CaMbIM He COOTBETCTBYET ee cTaTbsIM 18, 21 (yacTb 1),
46 (yactb 1), 50 (uacts 3), 55, 126 [1; 10].

[To TeM ke ocHOBaHUAM NYHKTHI 1,2 yactu 1 ctaTeu 412.4 YIIK P® napymatoT npa-
BO Ha CIpaBe/iJIMBOe MPaBOCyJHe, B TOM YMUCJ/Ie IPAaBO Ha 06>Kajl0BaHUE U IEPECMOTp NpHU-
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roBOpa BBIIIECTOSALIUM CY/0M [2], YTO TaKXKe He COOTBETCTBYeT cTaTbsAM 18, 21 (yacTb 1),
46 (yactp 1), 50 (yactp 3), 55, 126 KoHctutynuu PO [1; 10], npenaTcTBysa nojade
Ha/130pHOM ano6wl B [Ipesnanym BepxoBHoro Cyzna PO.

HecopasmepHoe orpaHnyeHue rpakJaHMHa Ha CyZieOHYI0 3alllUTYy, ero npas, CBO-
60/, Y 3aKOHHBIX UHTEPECOB BBU/ly HEBO3MOXXHOCTU 00Ka/I0BaHUs NPUTOBOpa B HaZ30p-
HBIN Cy/l, KaK 3aKJIIOUUTEJbHYI0 MHCTAaHLUIO, TIOPOXKIAIOT CHUXKEHUE [J0BepUs K CyZileOHOM
cucteMe. PykoBoACTBysICb yCcTaHOBJeHHbIMU cTaTber 412.11 YIIK P® nosHomMo4yussMH
[Ipesauguyma BepxoBHoro Cyza P® mpu nmepecMoTpe cyAeOHBIX pelleHUM B HOpPSALKe
HaJz30pa [2], rpakJaHUH BIpaBe MoJlaraThbCs Ha HAauBBICIIYI0 KOMIleTeHU U0 cyfei [lpe-
3UAMyMa, MO3BOJIAIOILYI0 OXUJATh CIpaBeJIMBOM OLeHKHU BCeX [J0BOJOB, U3JI0KEHHbIX
B Ha/I30pHOM asobe!

Panee Konctutyuuonnsiii Cys Poccuiickont ®@esepanyu ykasbiBas, YTO U3 NPUH-
[MMa PUAMIECKOTr0 paBeHCTBA IPUMEHHUTENBHO K peasn3alud KOHCTUTYLIMOHHOI0 Npa-
Ba Ha Cy/ZleOHYI0 3allMTYy BbITeKaeT TpebOBaHUe, B CUJIy KOTOPOrO OJHOPO/HbIE 110 CBOEU
IOpUJUYECKON TMPUPOJie OTHOLIEHUS [OJKHBI PeryJMpoBaThbCsl OJWHAKOBBIM 00pa3oM;
CO6JII0leHe KOHCTHUTYLLMOHHOTO NMPUHLMUIIA PaBEHCTBA, FapaHTUPYIOLIEro 3aljUTy OT
BCcex GOpPM JUCKPUMUHALIMM NIPU OCYILECTBJEHUHU NIPaB U CBOOO/, 03HA4YaeT, IOMUMO MpPO-
4yero, 3anpeT BBOAUTH TaKUe OrpaHUYEHUS B IpaBax JIML, IPpUHaAJIeXalluX K O4HOU KaTe-
rOpuH, KOTOpble HE UMEIT 00'beKTUBHOTO M Pa3yMHOI'0 ONpaB/AaHus (3anpeT pa3JuyHOro
oOpalleHUs C JULAMH, HaXOASAIMMUCA B OJJMHAKOBBIX UJIM CXOJHBIX CUTyalusX); Ja00as
nuddepeHnanys, NpyuBoAALLas K pa3JIMuUsAM B NIpaBaxX rpak/JaH B TOM UM UHOU chepe
IPaBOBOr'0 peryJUpoBaHus, A0/KHA OTBeyaTh TpeboBaHUAM KoHcTuTynuu Poccuiickoit
denepauuy, 4ONYCKAIOLUM TaKWe pa3J/Inius, eC/IM OHU 00'beKTHUBHO ONpaB/aHbl, 000CHO-
BaHbl U Npec/JeAyIT KOHCTUTYLMOHHO 3HA4YUMMBble LeJd, I JOCTHKEeHHUSA KOTOPbIX UC-
N0JIb3YIOTCS JIMIIb COpa3MepHblIe MPaBoOBble cpeAcTBa [3; 4; 5; 6; 7; 8].

B cuny npuBeieHHOM MPaBOBOU MO3ULIMU MpeJnoaraeTcsl HeJJonyCTUMOCThb Cyli-
HOCTHOTO pas3/iM4yvs MPaBOBOTO U ompejessieMoro UM (GpakTUYeCKOro IMOJIOXKEHUs JIUL,
MMEIIIUX [IPaBO Ha MoJa4y KacCallMOHHOW U HaJA30PHOM KaJoObl B paMKaX yroJIOBHOTO
CyZlOTIPOM3BO/CTBA, B TOM YHMCJIE B 3aBUCUMOCTH OT MPUHATOTO CyZbel B IpeJBapUTeJIb-
HOM NOPsKe MPOIeCcCyaJbHOTO pellleHus 0 YyToJ0BHOMY Jiesly O nepejiade JMb0 06 oTKa-
3e B Iepejaye KaccaljMOHHOM >aJl00bl B CyJ, KacCaMOHHOM MHCTaHLUU. [I[paBoBOe pery-
JIUPOBaHUe, IPU KOTOPOM B O/JHOM NMPABOBOM CUTYyalUU BO3MOXKHOCTb CyZle6HOM 3alUThl
B Cy/le KacCCalluOHHOW U Ha/I30PHOW UHCTAHIUAX OJIHOCThIO OJIOKHPYETCS 0TKAa30M Cy/ibU
nepeJiaTh YroJIOBHOE /JieJI0 Ha pacCMOTpPEHHeE Cy/ia KacCallMOHHOMW JIM60 MHCTAaHIMHU, olpe-
JleJIII0IIUM «CyAbOy» KacCallMOHHOM Kaslo0bl U OCY>KJIEHHOTO, a B [PYrOM — BO3MOXXHOCTb
JIULa 100UBAaThCS MOJIOXKUTEJIBHOTO pelleHUsl 0 CBOeM KacCalluOHHOU *Kajsiobe He yTpa-
YMBaAETCsl, IPUTOM, YTO TaKOe pasiuyre He 00yC/J0BJE€HO pa3yMHbIMU U 06'beKTUBHBIMU
OCHOBaHUSMH, CO3/laeT NPeANOChIJIKU AJiIsl HApylIeHUs] KOHCTUTYIJMOHHOrO IPUHIUNA pa-
BEHCTBA BCeX NepeJ 3aKOHOM U Cy/lOM U JiJis OTpaHU4YeHUs] KOHCTUTYLIMOHHOIO NpaBa Ha
Cy/leOHY0 3aLUTY.

[TosraraeM, 4TO B3aMMOCBA3aHHbIe NOJIOXKeHUd 4. 3 c¢T. 412.1, n. 1,2 4. 1 cT. 412.4
YrosoBHo-nipoleccyasibHoro kojgekca P® [2] He cooTBeTcTBYIOT KoHcTuTyuuu Poccuii-
ckoit Penepanuy, ee cratbsiMm 18, 21 (yactsb 1), 46 (yactp 1), 50 (vacts 3), 55, 126 [1; 10]
B TOU Mepe, B KaKOM, yCTaHaBJIMBasi MPaBUJIO O BO3BPAlleHUU KAaCCALMOHHBIX Kalob 6e3
paccMoTpeHUs], NPeNnsITCTBYIOT TEM CaMbIM Jla/IbHENIlIeMY 002Ka/I0BaHUIO CY/leOHbIX aKTOB
B KaccallMOHHOM NOpsiKe U B OPsi/IKe Ha/130pa.
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ON VIOLATION OF THE CONSTITUTIONAL RIGHTS OF CITIZENS
TO A FULL APPEAL OF JUDICIAL ACTS IN CRIMINAL CASES
IN CASSATION AND SUPERVISORY PROCEDURE

Tatyana V. Tverdova*

Annotation. The article is devoted to assessing the compliance with the
constitutional principles of the current procedure for appealing against court ver-
dicts in criminal cases in the Supreme Court of the Russian Federation, from which
it is concluded that the constitutional rights of citizens have been violated.

Key words: cassation and supervisory appeals, the Supreme Court of the Rus-
sian Federation, powers, the Judicial Collegium for Criminal Cases, the Presidium.

Citizens' confidence in justice when accused of committing a criminally punishable
act and applying punishment is due to constitutional principles. According to Art. 118 of
the Constitution of the Russian Federation, justice is carried out only by the court, judicial
power is exercised through constitutional, civil, arbitration, administrative and criminal
proceedings. Part 3 of this article determines that the judicial system of the Russian Feder-
ation consists of the Constitutional Court of the Russian Federation, the Supreme Court of
the Russian Federation, federal courts of general jurisdiction, arbitration courts, and justic-
es of the peace of the constituent entities of the Russian Federation [1; 9, p. 127; 10].

The judiciary is, on the one hand, a systemic formation, consisting of judicial bodies
of a certain level. On the other hand, the judiciary represents the exclusive powers of each
link of the judicial system to implement and apply the law through compliance with the
procedural law, providing, among other things, the ability of citizens to appeal through all
authorized courts the judicial acts adopted against it.

Justice is carried out exclusively in accordance with the procedure established by
law. Legal proceedings in criminal cases are regulated by the Code of Criminal Procedure of
the Russian Federation, adopted by Federal Law No. 174-FZ of December 18, 2001 (as
amended on April 14, 2023) [2].

The Constitution of the Russian Federation guarantees the provision of judicial pro-
tection of rights and freedoms only by the court (part 1 of article 46), while respecting the
equality of all before the law (part 1 of article 19). In accordance with Part 1 of Art. 47 of
the Constitution of the Russian Federation, no one can be deprived of the right to have his
case considered in that court and by that judge, to whose jurisdiction it is attributed by law
[1; 10]. Based on these constitutional principles, each person can be sure that a sentence
with which he does not agree can be appealed using all parts of the judicial system in ac-
cordance with the established jurisdiction, up to the last instance - the Supreme Court of
the Russian Federation. This should be backed up by relevant criminal procedure rules.

The judicial stages of appeal in the Code of Criminal Procedure of the Russian Fed-
eration are defined by the following links: review of the case on appeal; execution of the
sentence; review of the case by way of cassation; review of the case by way of supervision.
Having failed to satisfy the appeal and cassation complaints, the convict psychologically in-
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evitably hopes to find justice at the highest level of the judicial system - in the Presidium of
the Supreme Court of the Russian Federation. The Presidium checks the correctness of the
application of the norms of the criminal and criminal procedural laws by the lower courts
that have considered the case, within the limits of the arguments of the supervisory appeal
or presentation. In the interests of legality, the Presidium of the Supreme Court of the Rus-
sian Federation has the right to go beyond the arguments of the supervisory appeal,
presentation and consider the criminal case in full, including in relation to persons who did
not appeal the court decisions in the supervisory procedure. These powers, which become
known to the convict according to the advice of the defense counsel, give him hope for
a change in his fate for the better, alleviating the moral suffering he experiences in connec-
tion with the guilty verdict.

Proceedings for the revision of sentences that have entered into legal force in the
court of cassation and supervisory instances are defined by chapters 47.1 and 48.1 of the
Criminal Procedure Code of the Russian Federation [2]. A cassation and then a supervisory
appeal can be accepted by the court for consideration only if the stages of the appeal were
completed, and then the first cassation appeal in the courts of general jurisdiction of the
appropriate level (Article 401.3 of the Code of Criminal Procedure of the Russian Federa-
tion) [2]. In case of dissatisfaction of the complaints, the second cassation complaint is filed
with the Judicial Collegium for Criminal Cases of the Supreme Court of the Russian Federa-
tion. According to Article 401.10 of the Code of Criminal Procedure of the Russian Federa-
tion, a judge of the Supreme Court of the Russian Federation studies the cassation appeal
and, based on the results, issues one of the following decisions:

1) on refusal to transfer a cassation complaint, presentation for consideration in
a court session by a court of cassation, if there are no grounds for revising court decisions
in cassation;

2) on the transfer of a cassation complaint, presentation with a criminal case for
consideration in a court session by a court of cassation. It follows from this rule that the
“fate” of a cassation complaint is in the hands of a judge of the Supreme Court, who may not
allow legal proceedings on the complaint directly in the Judicial Collegium for Criminal
Cases of the Armed Forces of the Russian Federation [2]. This is an obstacle to the further
adoption of the supervisory appeal by the Presidium of the Supreme Court of the Russian
Federation.

A supervisory appeal filed with the Presidium of the Supreme Court of the Russian
Federation under the indicated circumstance will be returned without consideration by
a judge of the Supreme Court of the Russian Federation with the reasoning that the com-
plaint cannot be considered in the manner prescribed by Chapter 48.1 of the Code of Crim-
inal Procedure of the Russian Federation, which regulates proceedings in the court of the
supervisory instance, and on the basis of clause 5 Part 1 Art. 412.4 of the Code of Criminal
Procedure of the Russian Federation is subject to return without consideration on the mer-
its, since it was filed in violation of the rules established by Part 3 of Art. 412.1 of the Crim-
inal Procedure Code of the Russian Federation due to the fact that the sentence appealed by
the convict, the appeal ruling and the ruling of the court of cassation are not included in the
list of court decisions, which, in accordance with Part 3 of Art. 412.1 of the Code of Criminal
Procedure of the Russian Federation are appealed to the Presidium of the Supreme Court of
the Russian Federation [2].

Since the cassation appeal filed earlier was studied by a judge of the Supreme Court
of the Russian Federation and the transfer of the cassation appeal for consideration in the
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court session of the court of cassation instance (Judicial Collegium for Criminal Cases) was
refused, the introduction of repeated cassation appeals against these judicial acts is not al-
lowed, nor is it supervisory appeal is allowed. The reason for the refusal is the fact of the
previous refusal of the judge to transfer the cassation appeal to the session of the Judicial
Collegium for Criminal Cases of the Supreme Court of the Russian Federation, and if there
had not been such a refusal, then the supervisory appeal could have been filed with the
Presidium of the Supreme Court of the Russian Federation.

How to relate to the fact that the issue of transferring a complaint to the Judicial Col-
legium and the Presidium of the Supreme Court is decided solely by a judge of the Supreme
Court? The procedural legislation does not give such a judge the right to act in the same
way as a court in accordance with the limits and powers specified in Articles 401.14-
401.16 and 412.9-412.12 of the Code of Criminal Procedure of the Russian Federation.
Proceeding from Article 30 of the Criminal Procedure Code of the Russian Federation [2],
the consideration of criminal cases is carried out by the composition of the court, which can
be single or collegiate. To consider the case, the composition of the court is formed accord-
ing to the rules of this article. It is hardly possible to consider a judge of the Supreme Court
accepting a complaint and deciding the issue of transferring or refusing to transfer it to-
gether with the requested case to the Judicial Collegium and the Presidium as a judicial
composition. Otherwise, a legal paradox will result - one judicial composition exercises on-
ly one authority, and the other judicial composition exercises all other powers in relation to
the same complaint. Such division contradicts Article 118 of the Constitution of the Russian
Federation [1; 10] and Article 8 of the Code of Criminal Procedure of the Russian Federa-
tion, which establish the possibility of administering justice only by a court [2].

Part 3 Art. 412.1 of the Code of Criminal Procedure of the Russian Federation, as al-
lowing for the possibility of the Supreme Court of the Russian Federation refusing to accept
a supervisory appeal for consideration by the Presidium of the Supreme Court of the Rus-
sian Federation, if the court decisions indicated in clause 1 of the same part were not the
subject of consideration by the Judicial Collegium for Criminal Cases of the Supreme Court
of the Russian Federation [2], is applied when a judge of the Supreme Court of the Russian
Federation refuses to recover a criminal case and transfer it, together with a cassation ap-
peal, to the Judicial Collegium of the Supreme Court, which entails the inadmissibility of con-
sidering a supervisory appeal in the Presidium of the Supreme Court of the Russian Federa-
tion. Only one judge, who does not have the status of a judicial panel, subjectively crosses out
the right of a person to use all legal methods of protection, since the Presidium has the right
to adopt a completely different judicial act, including canceling the sentence (Article 412.11
of the Code of Criminal Procedure of the Russian Federation) []. This gives grounds to con-
sider as a violation the right to fair justice guaranteed by the Constitution of the Russian Fed-
eration, including the right to appeal and review the sentence by a higher court, and thus
does not comply with its articles 18, 21 (part 1), 46 (part 1), 50 (part 3), 55, 126 [1; 10].

For the same reasons, paragraphs 1.2 of part 1 of article 412.4 of the Code of Crimi-
nal Procedure of the Russian Federation violate the right to fair justice, including the right
to appeal and review the sentence by a higher court [2], which also does not comply with
articles 18, 21 (part 1), 46 ( part 1), 50 (part 3), 55, 126 of the Constitution of the Russian
Federation [1; 10], preventing the submission of a supervisory appeal to the Presidium of
the Supreme Court of the Russian Federation.

The disproportionate restriction of a citizen on judicial protection, his rights, free-
doms and legitimate interests due to the impossibility of appealing the verdict to the su-
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pervisory court, as the final instance, gives rise to a decrease in confidence in the judicial
system. Guided by the powers of the Presidium of the Supreme Court of the Russian Feder-
ation established by Article 412.11 of the Code of Criminal Procedure of the Russian Feder-
ation when reviewing court decisions by way of supervision [2], a citizen has the right to
rely on the highest competence of the judges of the Presidium, which makes it possible to
expect a fair assessment of all the arguments set forth in the supervisory complaint!

Previously, the Constitutional Court of the Russian Federation pointed out that from
the principle of legal equality in relation to the exercise of the constitutional right to judi-
cial protection follows the requirement that relations that are homogeneous in their legal
nature should be regulated in the same way; observance of the constitutional principle of
equality, which guarantees protection from all forms of discrimination in the exercise of
rights and freedoms, means, among other things, the prohibition to impose such re-
strictions on the rights of persons belonging to the same category that do not have an ob-
jective and reasonable justification (prohibition of different treatment of persons who are
in the same or similar situations) any differentiation that leads to differences in the rights
of citizens in a particular area of legal regulation must meet the requirements of the Consti-
tution of the Russian Federation, allowing such differences if they are objectively justified,
justified and pursue constitutionally significant goals, to achieve which only proportionate
legal means are used [3; 4; 5; 6; 7; 8].

By virtue of the above legal position, it is assumed that the essential difference be-
tween the legal and the factual status determined by it of persons entitled to file a cassation
and supervisory appeal within the framework of criminal proceedings, including depend-
ing on the preliminary procedural decision taken by the judge in a criminal case on the
transfer or on refusal to transfer the cassation complaint to the court of cassation. Legal
regulation, in which in one legal situation the possibility of judicial protection in the court
of cassation and supervisory instances is completely blocked by the refusal of the judge to
transfer the criminal case to the court of cassation or instance, which determines the “fate”
of the cassation complaint and the convict, and in another - the ability of a person to seek
a positive decision on his cassation appeal is not lost, despite the fact that such a difference
is not due to reasonable and objective grounds, creates prerequisites for violating the con-
stitutional principle of equality of all before the law and the court and for restricting the
constitutional right to judicial protection.

We believe that the interrelated provisions of Part 3 of Art. 412.1, paragraph 1.2,
part 1, art. 412.4 of the Code of Criminal Procedure of the Russian Federation [2] do not
comply with the Constitution of the Russian Federation, its articles 18, 21 (part 1), 46 (part
1), 50 (part 3), 55, 126 [1; 10] to the extent that, by establishing a rule on the return of cas-
sation complaints without consideration, they thereby prevent further appeal of judicial
acts in the cassation procedure and in the supervisory procedure.
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B.C. YmbIpeBa”

METO/Ibl PEAJTU3ALIUA MEXAHHU3MA 'APAHTHIA
ITPAB YEJIOBEKA B AEATE/JIbHOCTH IIOJIMLIUHA
B INIEPUOJA BOOPYKEHHBIX KOH®JINKTOB

AHHOomayusa. B cmambe paccmampusgaomcsi Memodsl peaausayuu mexd-
HU3Ma 2apaHmultl npas 4es08eka 8 dessmelbHOCMU NOAUYUU 8 Nepuod 800PYHCEH-
HbIX KOHAUKMO8. Tak e aHausupyemcsi npobema 8081e4eHusi NoAUYUU 8 80-
eHHble delicmeusi, Komopble He CO0meemcmaeym ee 0CHO8HbIM 3adavam. B cayuae
801IHbl, NOAUYUS MOXHCEM 6bIMb Npus/iedeHd Ha4 CMOPOHY O0HOU U3 CMOPOH KOH-
@rukma, HoO hpu 3MoM He06Xodumo coobW UMb 06 3MOM NPOMUBHUKY. B makoii
cumyayuu, compyoHUKU NOAUYUU CMAHOBIMCS /1€2a/1bHOU 80€HHOU Yeablo 045
8paza, Ymo o3Havyaem, ymo delicmausi, HANPasAeHHble HA UX NOpadxXceHue yice He
Aeas10mcs npecmynHsiMu. OCHOBHOU 8b1800 UCCAed08AHUSA 3AKAIOYAEMCS 8 MOM,
Ymo aKmueHas dessmebHOCMb NOAUYUU 8 YCA08USX BOEHHO20 KOHP.AUKMA 8bi3bl-
eaem npomuegopeyvue Mexcdy MexcdyHapoOHbIM U 0MeYecmeeHHbIM NPasoM, No-
CKOJIbKY € 00HOU CMOpOHbI NoAUYUsl He Moxcem 6bimb 3a0elicmeo8aHa 8 80€HHbIX
deticmeusix, a ¢ dpyaoli cmopoHbl, MB/] moxcem 6bimb npusieveHo K 3aujume 20c-
ydapcmea om HympeHHUX U HEWHUX y2pO03.

Kawouesvwle cnoea: noauyus, npaga vesno08eka, 2apaHmuu npas 4e/08ekd,
MeXaHU3M 2apaHmMull hpas 4e/s08eKd, 800PYHCeHHbIl KOHPAUKM, apmusl, Npaso HA
nJieH, CompyodHUK noAUYUU, KOM6AMAHMbL.

B nepuro/ BoopyeHHbIX KOHQJIUKTOB, FapaHTHUH NIpaB yesJ0BeKa, 0COGEHHO IpaB
Ha XU3Hb U CBOOOJY, CTAHOBATCS KpaiiHe BaKHbIMU. [losin1us, Kak oprad o61ecTBEHHOU
06e30MaCcHOCTH, UTPaeT KJIIOYEBYI0 POJib B 06eclie4eHUH 3TUX NPaB B KOHQJIUKTHBIX 30HAX.
Oz HaKo, B CBA3H C YCJIOXXKHEHUAMH, BOSHUKAIOLUMHU B X0/le BOEHHBIX JIeUCTBUM, peain3a-
LIM[ 3THUX IpaB MOXeT ObITb 3aTpyAHeHa. Heo6XoMMoO 3HATh, IPUMEHATb U COBEpLIEH-
CTBOBAaTb MeTO/bl, KOTOPbIe MOMOTalT NOJMLUK 06eCleduTh rapaHTHUU NIpaB 4yeJi0BeKa
B UX J1eSITeJIbHOCTH B IEPHUO/J] BOOPY>KEHHbBIX KOHPJIUKTOB [5].

OnHOW M3 OCHOBHBIX 33/ia4 MOJIMLMU B NIEpUOJ, BOOPYKEHHBIX KOHQJIUKTOB SABJIA-
eTCs 3aliuTa IpaB Ha »KU3Hb U 6e30MacHOCTb rpaxjaH. [lonunusa obecneyrBaeT 6e3onac-
HOCTb Ha TEPPUTOPUU KOHPJMKTA U NPOBOJUT ONEPATUBHO-PO3bICKHbIE MEPONPUATHUSA
JUId IIpe0TBpalleHrs POosABJIEeHUH HACUJIUA U TeppopHU3Ma.

O611en3BeCTHO, YTO MOJMLUSA TaKXe 3aHUMaeTCs pa3pelleHHeM KOHQJIUKTOB
MeX/y HaceJIeHUEM U NIPOTHBOOGOPCTBYIOIIMMHU CTOPOHAMH, KOTOPbIe MOTYT BO3HUKATL B I1e-

* Ymuipesa Bukmopus Cepzee6Hd, acnupaHT KadeApbl IPaBOBOM KyJbTYPhl U 3al[UTLI IIpaB 4eJso-
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pHOJi BOOPY>KEHHBIX CTOJIKHOBeHUHU. Bce feficTBUA cu 6€30MaCHOCTH OCYILeCTBJSAITCH
B paMKax 3aKOHa U C y4eTOM IIpaB YeJIoBeKa.

[TozBosiuM corsacutbesl ¢ MHeHHeM C.C. Ko3brd 1 B.M. A6pammToBa, KOTOpbIE CYU-
TAlOT, YTO 3alUTa MpaB yesJioBeKa B NepUOJ; BOOPY:KEHHbIX KOHQJIMKTOB TaKKe BKJIIOYAeT
B cebs1 mpeJloCTaB/JeHre MeAVLMHCKON NOMOILH, ICUX0JIOTUYECKOM MOAJEP>XXKHA U OMOILU
B 3BaKyallyMU JIIOJIeH U3 30HbI 60eBbIX JeHcTBUM. [lonnusa TakKe NnpeoTBpalaeT Hapy-
IIeHHWS NPaB PY NPOBeJEeHUN MPOBEPOK, 3aJ€P>KAaHUU U 0OBICKOB [4].

O6bEeKTUBHO B MEPUOJ, PA3JIMUHOTO POJia BOOPYKEHHBIX KOHQPJIUKTOB, MEXaHU3M
rapaHTHUH [paB YyeJOBeKa MOXeT B ONpe/ie/IeHHON CTeNleHU HapylaThbCcs U3-3a 0COOEHHO-
CTel AeATeJbHOCTH noannuu. OHaKo, CylmecTBYIOT MeTO/bl pealrn3al i MexaH1u3Ma ra-
paHTHUH NpaB 4YesJOBEKAa B paMKax 3TOU JeATeJbHOCTH, KOTOpbIe CJelyeT UCIO0JIb30BaTh
Y COBepLIEHCTBOBATH B IPOLeCcCe 3alUThI IpaB U CBOOO/, IPak/iaH.

OZMH 13 BaXKHbIX METOJZIOB — 3TO NPAB0O8OE npoceeujeHue — 0bydyeHre OCHOBaM NpaB
yesioBeka. COTPYAHUKU NOJULMM JOJDKHBI ObITh 0Oy4YeHbl CTaHJapTaM IpaB 4eJsioBeKa
M UCNO0JIb30BaHUIO COOTBETCTBYIOIIUX METO/JOB B X0OJ/le CBOeU JesITeJbHOCTH. JTO MOMO-
»KeT UM OL|eHUBATb CUTYalMI0 Ha OCHOBE IIPUHLIUIIOB NIPaB YesJ0oBeKa U 06ecrneynuBaTh UX 3a-
wuty. KpoMe Toro, nosimieickue A0KHbI YMETb BJIETh TEXHUKAMU OOIIEHUS C JIIOAbMU
B YCJIOBUSAX KOHQJIMKTA U UMeThb 3HAHUS O IICUX0JIOTUYECKOW TOMOLIH, IOCKOJIbKY MCUXO-
JIOTHIO PO eCcCUOHaNTBbHOTrO 06LIeHUsI HUKTO He OTMEHSI.

BTopoii MeTon - 3TO MeTO/ KOMaH/A0BaHUSA U KOHTPOJIA. PykoBoguTe M NoauLuu
B KOHQJIMKTHBIX 30HAX JO/DKHbI OCYLIECTBJSATH KOHTPOJIb 3@ AeHCTBUAMH CBOWX MOJYM-
HEHHbIX, YTOOBI U30€eXaTh 3J10yNOTpebJeHUN U HapylleHUH npaB 4yesioBeka. KOHTpoJb
MOXeT OBbITh peajM30BaH C MOMOIIbI0 MOHUTOPUHTA JAEeUCTBUN MOJULENCKUX, IIJIAHUP O-
BaHUS U OLIEHKU ONepaluii, a TaKKe BbIOOpa U Ha3HAYeHUS MOAXOASAUX KaHAUAATOB Ha
JIOJDKHOCTH MOJIULUU.

Tpetuit MeTOZ - 3TO croco6bl UCCAEIOBAHUSA U yYeTa HapylleHUH npaB 4esioBeKa.
[TocKOJIbKY COTPYAHUKU MOJUIMUK 06513aHbl OKa3blBaTh MOMOIIb >KEPTBaM HapylleHUU
npaB, TO OHHU A0JKHbI 00/1a/1aTh 3HAHUSIMH M HaBbIKaMU 00pallleHUs C HOpMaMH U NPUH-
[MIaM{ 3allMThl MpaB JUYHOCTH, YTOObl MPAKTUYECKH O0OECNeYuTb CIpPaBeAJHUBOCTD.
A 3Ha4yUT, HEOOX0AUMO UMeThb TOYHYI0 CTaTUCTHUKY, pa3pabaTbhiBaTb METO/bI UCCIE/0Ba-
HUS NpaBOHApPYLIEHUH C TeM, YTOObl YCTPAaHUTh HapylLIeHUs1 U 00eCcledYuTh CrpaBejJiu-
BOCTb /IJIs1 IOCTPA/[aBIIUX.

YeTBepThlil METOJ — 3TO MOCTOSIHHOe COBEPIIEHCTBOBAHME JlesiTeJbHOCTH MPABO-
OXpaHUTEJIbHbIX OPraHOB B COOTBETCTBUU C MPUHLUIIAMHU NpaB YyeJIoBEKA U HAy4YHO 060cC-
HOBAHHBIMU MOJAXOJAMU K NPEOJOJIEHUI0 HAcWIUA. Pa3aBUTHe U yJiydllleHHWe 3aKOHOJa-
TeJIbCTBA TaKXKe IOMOKEeT COBEPILEHCTBOBAHUIO MOJULENCKON [1eATETbHOCTH.

[I9TBIA MeTOJ] — 3TO MOCTOSHHbI MOHUTOPUHT M pa3paboTKa 3aKOHOB M HOpMa-
THUBHBIX aKTOB, KOTOpbIe ONpee/SoT paBa U 00513aHHOCTU MOJIMLUU B NIepUOJ, BOODPY-
YKEHHbIX KOHQJIMKTOB, I0CKOJIBKY 3TOr0 TpeOyeT BpeMs U CUTyallMsl; XOTeJ0Ch Obl, YTOObI
HOpPMaTHUBHbIE aKThl COOTBETCTBOBAJIU MEX/AYHAapOAHbIM CTaHAapTaM B 00J1aCTH NpaB ye-
JIOBEKA, HOpMaM M MpPUHIMIAM T'YMaHUTAPHOIO MpaBa, a TaKXkKe YYUThIBAIU crenudurye-
CKHe TpebOoBaHUs JaHHOTO NepUo/a.

[llecToit MeTOJ — 3TO MOCTOSIHHOE MJIAaHUPOBAaHUE U MpoOBeJeHUe NpodeccuoHalb-
HOW MOJTOTOBKU MOJIMLENCKUX, KOTOPble paboTalT (us1u Mo2ym paboTaThb) B 30HAX BO-
OpY>KeHHBIX KOHQIUKTOB. OHU AOJKHBI OBITH MOATOTOBJIEHBI HE TOJBKO TEOPETHYECKH —
3HATbh CBOU IpaBa M 00513aHHOCTH, HO U 006J1a/jaTh JOCTATOYHbIMHA HaBbIKaMH, YTOOBI 3¢-
$eKTUBHO BbINOJIHATDL CBOU 3a/4a4, He Hapyllasl IpaB rpaX</JaH.
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CeibMOIM MeTOJ, — 3TO CO3/JlaHMEe He3aBHCHUMBbIX OPraHOB KOHTpPOJIA 3a JeATe/bHO-
CTBIO [IOJILUY B IEPHUO/] BOOPYKEHHBIX KOHPIMKTOB. Takue opraHbl MOT'YT BKJIKOYaThb B ce0s1
HabJroJjaTes1ell, KaK U3 MeX/yHapOJAHbIX OpraHu3alui, TaK U NpaBO3alllUTHBIX OpraHu3a-
UM U APYTUX 3aMHTEPECOBAHHbBIX CYO'bEKTOB.

HakoHel, BaxkeH Memod obecneyeHusi docmynHocmu Hpuduyveckoll nomowju AJisi
YKepTB HapylleHUH NpaB YeJIoBeKa B Iepro/] BOOPYKEHHbIX KOHGIUKTOB. OpUcThI U nipa-
BO3AUIMTHUKHU JIOJKHBI UMETb JOCTYI K 30HaM KOHQJIMKTA, YTOObI PeJ0CTaBJIATh IOPHU-
JMYECKYI0 IOMOILb U 3allMLIATh IpaBa Irpax/aH.

lIBeTkoB A.O. 0OTMe4aeT, 4YTO OJMH U3 OCHOBHbIX MHCTPYMEHTOB MOJULMU 10 3allU-
Te NpaB yesJOBeKa B MEPUOJ, BOOPYKEHHbIX KOHPJIHUKTOB — 3TO MOHUTOPHUHT U JOKYMEH-
TUpPOBaHUE CJ/lydyaeB HapylleHUs NpaB yesioBeKa. ITO M03BOJIsAeT MOJULUU U APYTUM Ipa-
BOOXPaHHUTEJbHbIM OpPraHaM XpPaHUTHb J0Ka3aTeJbCTBa BO3MOXHbBIX MPECTYIJIEHUN U UC-
N0JIb30BaTh UX JJI1 BO30YXK/eHUS YTOJOBHBIX JleJl U COCTaBJIEHUsS 0OHOBJIEHHBIX OTYETOB
0 HapylUeHUAX IIpaB yesoBeKa [6].

B nesoM, 3T MeTOABI MOTYT OBITh MCIIOJIb30BaHbl AJ51 CO3J4aHUSA 3QPEKTUBHOTO
MexaHU3Ma rapaHTUH NpaB yesi0BeKa B J|eSITeJIbHOCTU NOJIMIUY B IEPUOJ, BOOPYKEHHbIX
KOHGQJIMKTOB. JTO MO3BOJIMT 3alUTUTh NpaBa >KEPTB HapylIeHUH U MOBBICUTb YPOBEHb
0€e30IMacHOCTH U CTAOMJIbBHOCTU B 30HAaX KOHQJIUKTOB.

[Tonvuus peryssipHo NpoBOAUT 0O6y4eHHe CBOUX COTPYAHUKOB IO BONPOCaM 3alllu-
ThI IIpaB YeJIOBeKa, 0COOEHHO B MepU0/, BOOPYKEHHbIX KOHQIUKTOB, YTOOBI COTPYAHUKU
MOTJIU KOPPEKTHO ¥ 3G PEeKTUBHO pelllaTh BO3HUKAIOLHUE BONPOCHI.

Bo BpeMs BoOpykeHHbIX KOHQJIUKTOB, KOT/la HAaCUJIMe U HEYBaXKeHHe K IpaBaM 4e-
JIOBEKa SABJISIOTCS PacHpOCTpaHEHHbIMU OCOOEHHOCTSIMU KOH(QJIMKTA, MOJULUS UrpaeT
BaXKHYI0 POJIb B 3alllUTe MpPaB U 6€30MacHOCTH JatoJel. [lesTeJbHOCTb NMOJULMU B IEPUO/,
BOOPY>XEHHBIX KOHQJIMKTOB NpecjeflyeT HeCKOJIbKO LieJield, TaKUX Kak NpefoTBpalleHue
HapylleHWH NpaB YeJsIoBeKa, 3aliyMTa COOCTBEHHOCTH, 0011[eCTBEHHOM 6€30N1aCHOCTH U OKa3a-
HYe MIOMOIIM TOCTPaZaBLIMM.

[To mHeHuto ByunHckoro B.B. u AbpamoBoil B.A. ojHOM U3 BaXKHBIX 33/ja4 NOJIULAU
B IIEPU O/, BOOPYKEHHBIX KOHPJIMKTOB SIBJISIETCS NpeAO0TBpallleHMe HapylLleHW NpaB yesioBe-
Ka. [loinus o/mkHa 6bITh BHUMAaTe/IbHA K CUTYallMM Ha MeCTax U KOHTPOJIMPOBATh COBJI0-
JleHye MpaB JIlo/lel, TAKUX KaK NPaBo Ha »KM3Hb, CBOO0/1Y, CIpaBeJIMBBIN Cy/ U T.A. B ciydae
o6OHapyKeHUs1 HapyLUeHU# paB, NOJUIUSA J0/XKHA ObICTPO pearupoBaTh U IpecekaTh ux [1].

3amyTa COOCTBEHHOCTH ABJISIETCS ellje O/IHOM Ba)KHOM 3a/jauel MOoJIMLUMU BO BpeMs
BOOPY>KEHHbIX KOHPJIUKTOB. Bo BpeMsl MaccoBbIX BOJIHEHUM, BO3HUKAET PUCK KpaXk U pas-
pyILlIeHHU YaCTHOM U 0611eCTBEHHON COOCTBEHHOCTH, YTO BO3J1araeT Ha COTPYAHUKOB I10-
JULUY QYHKIHIO KOHTPOJIS 32 CUTyallMel U NpeoTBpallleHUs BO3MOXKHble HapylLIeHHUs.

O6mecTBeHHas: 6€30MaCHOCTh TaKXKe SIBJISETCS KJIKYEeBOM 3aJavyed MOJIMIUU B Ie-
pUoJ, BOOPYKEHHBIX KOHPJIUKTOB. UTOOBI 06ecneynTh 6€30MacHOCTb rpaXkJaH, MOJULUS
4acTO 3aHUMAETCSl KOHTPOJIEM T'PaHul, IPOBEPKOH 0O'bEKTOB U NMATPyJIUPOBAHUEM TOpO-
JIOB U TEPPUTOPHH, UYTO HaK/Ia/JblBaeT Ha COTPYAHUKOB MOJHULUHU JONOJHUTENbHYIO
HarpysKy U OTBETCTBEHHOCTb.

[ToMo111b OCTPaAABIIUM — OJIHA M3 BaXKHBIX JeMCTBUU MOJUIMU BO BpeMsl BOOpY-
YKEHHbIX KOHQJIMKTOB, IPU 3TOM COTPYAHUKH MOJULUU JOKHBI ObICTPO pearupoBaTh Ha
npeJCTaBJsLMEe YIPO3Yy CUTyallud Y NMOMOTaTh NOCTPaZaBLIUM, OKa3blBasl MEPBYIO Me-
JUIMHCKYIO U APYTYI0 HE06X0MMYI0 NOMOIILb.

TeM He MeHee, 1eATENbHOCTD MOJULUN B IEPUOJ, BOOPYKEHHBIX KOHPJIUKTOB MO-
KeT CTaTb NPUYMHOM HapylleHUs NpaB 4yesoBeKa. Tak, MpU 3aHUKEHUU OCTPOTHI KOH-
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bJIMKTa WM ero pasropaHus, MOJULMA MOXeT 3JI0yOoTpe6IATh CBOEX BJIACThIO U NpaBa-
MM, yleMJisis NpaBa Jtjael. BBuay atoro, Heo6xoiMMo o0b6ecredyuTb 00ydeHHe MOoJUIEe -
CKUX COTPYZAHUKOB COOTBETCTBYIOLIMM HaBblKaM NpodecCroHasa, YTOObI MOBBICUTh 3¢-
$GEKTUBHOCTD UX JIeMCTBUH B yCJIOBUSIX KOHQJIMKTA.

OO bEKTUBHO BOOpYKEHHble KOH(JIUKTHI SBJSAIOTCH IJIaBHOM NPUYUHON Hapylie-
HUA NpaB 4YeJioBeKa, TaK KaK B TaKUX YCJAOBUSAX BO3MOXKHbBI MacCOBble HAapyLIEHUSs], BKJIIO-
yas NbITKW, YOUNCTBA, HACUJbCTBEHHbIE 3BAaKyalldd W JAeNOpTalUH, MPUHYUTEJTbHbIN
TPYZ, CeKCya/ibHble HAaCUJIUs U MHOTHUeE pyrye NposiBJAeHUs1 Hacuaus. [ledaTeJbHOCTb MO-
JIMIIMU 10 3alllUTe MpaB yesJ0BeKa B NepUO/, BOOPYKEHHBIX KOHQIMKTOB MMeeT pellato-
llee 3Ha4YeHWe JJisl NMpeJoTBpAlLleHHUs] 3TUX HapylleHUH U obecneyvyeHHs 3allUThl IpaB
¥ cBOOO/] yesioBeka [3].

[TockosibKy 3a/a4yeld MOJUIMU SIBJSETCS NpeJoTBpallleHhe U pacce/loBaHue Ipe-
CTYIJIEHUH, a TaKXKe 3alljMTa MpaB ¥ CBO60/| rpak/iaH, B IepUO/, BOOPY>KEHHbIX KOHPIUK-
TOB MOJIMLMA TaKXKe JJ0/PKHA NpeJoTBpallaTh BO3MOXKHbIe HAapylleHUs IpaB YeJloBeKa Co
CTOPOHBI NPABUTEbCTBEHHbIX CHJI, MUPDOTBOPYECKUX BOMCK U APYTUX CUJI B IOJIE.

CoBepleHCTBOBaHME JleSIT€IbHOCTU MOJULUY 10 3alIUTe IIPaB YeJ0BeKa B IEPUO]
BOOpPYKE€HHbIX KOHPJUKTOB HaYUHAETCSA ¢ obecredyeHus NpopecCUOHATIbHON MOATOTOBKHU
U 00y4YeHHsl COTPYAHUKOB MOJMLUHK B 06JIaCTU MEXAYHApOHOrO MpaBa, IpaB yesoBeKa
M MeXXHallMOHa/IbHbIX OTHOLIEHUWU. JTO MO3BOJUT UM 6osiee 3QpPEKTHBHO BBINOJHATH
CBOIO pabOTy B YCJAOBUSIX MEXAYHAPOJAHbBIX BOOPYKEHHBIX KOHGIUKTOB. /151 yaydiieHus
paboThl MOJIMIIMUA B MEPUOJ, BOOPY>KEHHbIX KOHPIUKTOB TaKXKe HEOOXO0JUMO COBEpILEH-
CTBOBaHME CPEJICTB CBSA3Y, JIyylllee UCN0/Ib30BaHUEe TEXHUYECKHX U KOMIIbIOTEPHBIX CPEJCTB,
pa3paboTKa CUCTEM paHHEro MpeaynpexJeHus BO3MOXXHbIX HapyLUIeHUN MpaB yesoBeKa
U YKpeIJieHHe CBsI3el C MeCTHBIM HacesleHUeM [2].

B 3ak/toueHUe cielyeT OTMETUTD, YTO COBEPLIEHCTBOBAHUE JeSITE€NbHOCTH MOJIU-
[[MU 110 3aljMTe MpaB YeJ0BeKa B MepUoJ, BOOPYKEHHbIX KOHPJIUKTOB — 3TO BaKHeHlIas
3aJlaya, Tpebyrouias yCUJIUN CO CTOPOHBI BCEX 3aMHTEPECOBAHHbBIX CTOPOH. PerieHue eé
npodeccoHaJbHO U TPAaMOTHO MO3BOJIMT 00€CMEeYUTh 3alUTY HauboJiee YSI3BUMbIX CJI0€B
HaceJIeHUs], COXPAaHUTb MUP U 6e30MacHOCTb B OOLIeCTBe U MpPeJO0TBPAaTUTh HapylleHUs
npaB U CBOOO/] UeJI0BEKA B YCAOBUAX BOOPYKEHHBIX KOH(JIUKTOB.

TakuM o06pasoM, J1eITeJbHOCTh MOJIUIMU B MEPUOJ, BOOPY>KEHHbIX KOHQJIUKTOB
HamnpaBJjieHa Ha obecrnedyeHue 6e30MaCHOCTU U 3aUIUMTy IpaB yesoBeka. Bce geiicTBUA
MOJIMIIMU NMPOBOJSITCSA B paMKax 3aKOHA M C YYeTOM IpaB 4YeJIOBEKa, YTO MO3BOJISIET MHU-
HUMU3UPOBATh HapylUIeHUs M 00eCNnedyuThb 3alUTy rpaxkJaH. B mepuoj BOOpYy>KeHHbBIX
KOH(QJIMKTOB MOJMLUSA 3aHUMAET BaXXHOE MeCTO B 06ecliedeHUHU 3alUThI IpaB YeloBeKa.
3auiyMTa npaB 4yeJsioBeKa SIBJSIETCS BAXKHBIM aCIEKTOM PaboThl MOJULMUUA B MEPUOJ BO-
OpY>KeHHbIX KOHQIUKTOB. KOHTpO/Ib 3a cUTyalluell Ha MecTax, 3alllUTa COGCTBEHHOCTH,
ob1ecTBeHHasi 6e30MacCHOCTh M MOMOILIb MOCTPA/IAaBIIUM SIBJASIOTCS KJIOYEBbIMHU 33/1a-
YaMH, CTaBAIUMHU IepeJ; MoJUIMeld BbICOKHMe TpebGoBaHUs K MPodecCUOHANTU3MY, YyB-
CTBY YMECTHOCTH U 3pdeKTUBHOCTHU. [leiCTBUSA MOJIMLUK HalpaBJieHbl Ha NpesoTBpa-
IleHWe HapylIeHUH MpaB 4yesJ0BEKa, a TaKKe Ha obecrnedyeHHe UX 3alUThl B YCIOBUSX
KOH}IMKTA. MeToAbl 00y4eHUs], KOHTPOJIs, UCCAeJOBaHUSI U PAa3BUTHUS, UCI0JIb3yeMble
NOJIMIMeld, MOTYT NMOMOYb 00eCneYruTb rapaHTHUU NpaB yesi0BeKa B TPYAHbIX YCJOBUAX
BOOPY>KE€HHbIX KOHGIUKTOB. OZIHAKO, BA)KHO IOHUMAThb, YTO peaiu3alus rapaHTHH npaB
YyeJIOBeKa B MEPUOJ, BOOPYKEHHbIX KOHPJIUKTOB TpebyeT 0CO60M TIATEJbHOCTH U BHHU-
MaHUs, ¥ BCe YCUJINS NOJKHBI ObITh HallpaBJIeHbI HA 3aIUTY YeJI0BeYEeCKOU XXU3HHU U J0-
CTOUHCTBA.
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METHODS FOR IMPLEMENTING THE MECHANISM
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In times of armed conflict, guarantees of human rights, especially the rights to life and liberty,
become essential. The police, as a public security agency, play a key role in securing these rights in con-
flict zones. However, due to the complications that arise in the course of hostilities, the implementation
of these rights may be difficult. It is necessary to know, apply and improve the methods that help the
police to ensure the guarantees of human rights in their activities during armed conflicts [5].

One of the main tasks of the police during armed conflicts is to protect the rights to life and
security of citizens. The police ensure security in the conflict area and carry out operational-search
activities to prevent manifestations of violence and terrorism.

It is well known that the police are also involved in resolving conflicts between the popula-
tion and the warring parties that may arise during armed clashes. All actions of the security forces
are carried out within the framework of the law and respect for human rights.

Let us agree with the opinion of S.S. Kozych and V.M. Abdrashitov, who believe that the pro-
tection of human rights during armed conflicts also includes the provision of medical care, psycho-
logical support and assistance in the evacuation of people from the war zone. The police also pre-
vent violations of rights during inspections, arrests and searches [4].

Objectively, during the period of various kinds of armed conflicts, the mechanism of guaran-
tees of human rights can be violated to a certain extent due to the peculiarities of the activities of
the police. However, there are methods for implementing the mechanism of guaranteeing human
rights within the framework of this activity, which should be used and improved in the process of
protecting the rights and freedoms of citizens.

One of the important methods is legal education - teaching the basics of human rights. Po-
lice officers must be trained in human rights standards and the use of appropriate methods in the
course of their work. This will help them assess the situation on the basis of human rights princi-
ples and ensure their protection. In addition, police officers must be able to master the techniques
of communicating with people in conflict conditions and have knowledge of psychological assis-
tance, since no one has canceled the psychology of professional communication.

The second method is the command and control method. Police leaders in conflict zones
must exercise control over the actions of their subordinates in order to avoid abuses and violations
of human rights. Control can be exercised by monitoring the actions of police officers, planning and
evaluating operations, and selecting and appointing suitable candidates for police positions.

The third method is the ways in which human rights violations are investigated and taken into
account. Since police officers are required to assist victims of rights violations, they must have the
knowledge and skills to deal with the norms and principles of the protection of individual rights in
order to practically ensure justice. This means that it is necessary to have accurate statistics, develop
methods for studying violations in order to eliminate violations and ensure justice for the victims.

The fourth method is the continuous improvement of law enforcement activities in accord-
ance with the principles of human rights and evidence-based approaches to overcoming violence.
The development and improvement of legislation will also help improve policing.

The fifth method is the constant monitoring and development of laws and regulations that de-
fine the rights and duties of the police in times of armed conflict, as the time and situation require;
[ would like the regulations to comply with international human rights standards, the norms and
principles of humanitarian law, and also take into account the specific requirements of this period.

The sixth method is the ongoing planning and training of police officers who work (or may
work) in zones of armed conflict. They must be prepared not only theoretically - to know their
rights and obligations, but also to have sufficient skills to effectively perform their tasks without
violating the rights of citizens.

The seventh method is the creation of independent bodies of control over the activities of
the police during armed conflicts. Such bodies may include observers from both international or-
ganizations and human rights organizations and other interested parties.

Finally, the method of ensuring access to legal aid for victims of human rights violations
during armed conflicts is important. Lawyers and human rights defenders must have access to con-
flict zones to provide legal assistance and protect the rights of citizens.
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Tsvetkov A.O. notes that one of the main tools of the police for the protection of human
rights during armed conflicts is monitoring and documenting cases of human rights violations. This
allows the police and other law enforcement agencies to store evidence of possible crimes and use
it to initiate criminal cases and draw up updated reports on human rights violations [6].

In general, these methods can be used to create an effective mechanism for guaranteeing
human rights in the activities of the police during armed conflicts. This will protect the rights of vic-
tims of violations and enhance security and stability in conflict zones.

The police regularly conduct training for their employees on the protection of human rights,
especially during armed conflicts, so that employees can correctly and effectively deal with emerg-
ing issues.

During armed conflicts, when violence and disrespect for human rights are common fea-
tures of the conflict, the police play an important role in protecting the rights and security of peo-
ple. The activities of the police during armed conflicts have several objectives, such as the preven-
tion of violations of human rights, the protection of property, public safety and the provision of as-
sistance to victims.

According to Buchinsky V.V. and Abramova V.A. One of the important tasks of the police in
times of armed conflict is to prevent violations of human rights. The police must be attentive to the
situation on the ground and monitor the observance of people's rights, such as the right to life, liberty,
a fair trial, etc. In case of violations of rights, the police must quickly respond and stop them [1].

The protection of property is another important task of the police during armed conflicts.
During mass unrest, there is a risk of theft and destruction of private and public property, which
imposes on the police officers the function of monitoring the situation and preventing possible vio-
lations.

Public safety is also a key task for the police in times of armed conflict. To ensure the safety
of citizens, the police are often involved in border control, checking objects and patrolling cities and
territories, which imposes an additional burden and responsibility on police officers.

Victim assistance is one of the important actions of the police during armed conflicts, and
police officers must quickly respond to threatening situations and help victims by providing first
medical and other necessary assistance.

However, policing during armed conflicts can lead to human rights violations. Thus, by un-
derestimating the severity of the conflict or its flare-up, the police can abuse their power and rights,
infringing on the rights of people. In view of this, it is necessary to ensure that police officers are
trained in the appropriate skills of a professional in order to increase their effectiveness in conflict
situations.

Objectively, armed conflicts are the main cause of human rights violations, since in such
conditions mass violations are possible, including torture, murder, forced evacuations and deporta-
tions, forced labor, sexual violence and many other manifestations of violence. The activities of the
police for the protection of human rights during armed conflicts are crucial to prevent these viola-
tions and ensure the protection of human rights and freedoms [3].

Since the task of the police is to prevent and investigate crimes, as well as to protect the
rights and freedoms of citizens, during armed conflicts the police must also prevent possible viola-
tions of human rights by government forces, peacekeeping troops and other forces in the field.

Improving the work of the police in the protection of human rights in times of armed con-
flict begins with the provision of professional training and education of police officers in the field of
international law, human rights and interethnic relations. This will enable them to carry out their
work more effectively in international armed conflicts. To improve the work of the police during
armed conflicts, it is also necessary to improve communications, better use of technical and com-
puter tools, develop early warning systems for possible violations of human rights and strengthen
ties with the local population [2].

In conclusion, it should be noted that improving the activities of the police in the protection
of human rights in times of armed conflict is a major task that requires efforts from all interested
parties. Solving it professionally and competently will ensure the protection of the most vulnerable
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segments of the population, maintain peace and security in society and prevent violations of human
rights and freedoms in armed conflicts.

Thus, the activities of the police during armed conflicts are aimed at ensuring security and
protecting human rights. All police actions are carried out within the framework of the law and tak-
ing into account human rights, which allows minimizing violations and ensuring the protection of
citizens. During armed conflicts, the police play an important role in ensuring the protection of hu-
man rights. The protection of human rights is an important aspect of policing during armed con-
flicts. Control of the situation on the ground, protection of property, public safety and assistance to
victims are key tasks that place high demands on the police for professionalism, a sense of rele-
vance and efficiency. The actions of the police are aimed at preventing violations of human rights,
as well as ensuring their protection in conflict situations. The methods of training, monitoring, re-
search and development used by the police can help ensure that human rights are guaranteed in
the difficult context of armed conflict. However, it is important to understand that the implementa-
tion of human rights guarantees in times of armed conflict requires special care and attention, and
all efforts must be directed to the protection of human life and dignity.
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JJIEKTPOHHOE I'OJIOCOBAHHUE
B 3APYBEXKHOM U3BHUPATE/IbHOM ITPABE

AnHomayus. Lugposuzayusi oxeamvieaem npakmuyecku ece cgepbl
JHCU3HU COBPEMEHHbIX 06uWecms, 8 moM yucjae u cepy usbupamesbHuIX OMHoUle-
Huli. B cmambe paccmampusaemcs onvlm 6HeOpeHUs U pa3gumus 31eKmpoHHO20
20/10CO08AHUSI HA 8bIGOPAX 8 3APYOENCHBIX CMPAHAX, A MAKHCE PACCMOMPEHbI NPU-
Mepbl 20cydapcmes, KOmopble 0MKA3a/AUCL 0M dd/ibHeliule20 NpuMeHeHUs 0AHHO20
chocoba 2os10co8anusi. Aemopom onpedesieHbl 8UObI 31€KMPOHHO20 20.10C08AHUS
U dono/sIHUMENLHO B8blsi8/eH KOMNJAEKCHbIU CNOCo6 20.10C08AHUS, KOMOpbIU coyema-
em 8 cebe 3/1eMeHMbl 2010CO8AHUSI C NOMOWbH 6YMANCHO20 GHOAIEMEHS U 3J/eK-
MPOHHO20 20/10COBAHUSL.

Karouesulie cao8a: svib6opul, uzbupamesibHoe npaso, 31eKmpoHHoOe 20/10-
cosaHue, 3apybescHbie CMpaHbl, 31eKMPOHHbIL 6101/1emeHb, cemb HHmMepHem.

CucTeMa 3JIeKTPOHHOTO rosiocoBaHus (Aasee Takxke — ') BocxoauT Kk 60-M rojgam
NPOILIJIOTO CTOJIETUS, K IEPBLIM MPAKTHKAM rojocoBaHus neppokaptamu B CoeJUHEHHBIX
[lITaTax AMepuku (c 1960 roga). [loctrenenHo 3" Hayas0 pa3BUBATbCA M B APYTUX CTPAaHAX
MHUPA, MCIO0JIb3ys pa3J/iMuHble CIOCOObl peanu3anuu I, B TOM 4ucje MOCPeACTBOM MC-
[10JIb30BaHUs AUCTAaHLIMOHHBIX CIOCO6G0B, MO3BOJIAIOLUX I'0J10COBaTh Yepe3 ceTb UHTep-
HET, He HaX0/sCh Ha U30HUpaTeJbHOM y4YacTKe.

CtaHoBJIeHUE U pa3BUTHe NpakKTUK II, mopsAA0oK ux popMaiv3alUU U OTPAXKEHUS
B Hal|MOHAJIbHOM U30UpaTeJbHOM, a TaKXKe KOHCTUTYLIUOHHOM NpaBe YKa3blBaeT Ha 3Ha-
YU TeJbHOE pa3HOOOpa3re HallMOHAJbHBIX TPAEKTOPUH, 0JHAKO MOXKHO 3aMeTUTb U HEKO-
TOpOE CXOZCTBO B 3TOM IpoLecce. PaccMOTpUM ero Ha npuMepe HEKOTOPBIX TOCYapCTB.

Bpasuus. C 1996 roxa B cTpaHe NPpOBOJUTCS 3JIEKTPOHHOE FOJIOCOBAHUE C IOMO-
111bI0 3JIEKTPOHHBIX MalIuH («urnas electronicas»). C 2016 roga Bpa3suins nojHOCTbIO Ne-
pelllyla Ha 3JIEKTPOHHOE T0JIOCOBaHUE C NMOMOLIbI0 OMOMETPUYECKUX JAHHBIX. 7 OKTAOpS
2018 roga B Bpasuinu npouuiv Bceobuiue BbIOOpPBI, HO Bhicuinil M36upaTebHbIN CY[
CTpaHbl BbIHEC [TOCTAaHOBJIEHUE O HEJIONMYIIEHUHU K T0JIOCOBAaHUIO MOYTH 3,4 MJIH. U36Upa-
TeJiel, BBUJLy OTCYTCTBUS Y HUX JAKTUJIOCKONIUYECKOW perucrpanui [8].

B xoze BTOporo Typa Ha npe3u/IeHTCKUX BbIOOpax, U3-3a HapylLleHUN U3buparesei
B YeThIpex IITaTaxX NPULLJIOCh 3aMEHUTBD NPOLECC 3JIEKTPOHHOTO r0JIOCOBAHMA Ha r'0JI0CO-
BaHMe C IOMOIIbI0 OyMaXKHbIX OroJlsieTeHeH [1].

IcrtoHuA. OJHUM U3 AaKTYaJbHbIX U YAaCTO O0OCYXK/[aeMbIX MPHUMEPOB HCI0JIb30Ba-
HUs cucTteMbl JI gBysieTCcS nprMep ICTOHUM, Tie IPOXOJUT roJI0OCOBaHUE C MOMOLIbIO Ce-
TH UHTepHeT (To ecThb II" AB/IIeTCA AUCTAHIUOHHBIM ).

" damyasaeea Iaveupa AGpyJduHOBHA, TJIABHBIN CIEUAJUCT — IKCIEPT YHpaBJieHUsl KOH-
TPOJIsl CTPOUTEJNbCTBA U NpUpoHbIX pecypcoB PAC Poccuu. ORCID: 0000-0002-4411-1509. E-mail: elvira
mizelifova@mail.ru
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CTaTUCTHKA 3JIEKTPOHHOTO r'0JIOCOBAaHUA B CTpaHe yKa3aHa B Tabsuie 1.

Tabauya 1.

CTaTHCTHKA 3JIEKTPOHHOI'0 T0JIOCOBAHUSA
Ha BbIOOpax B ICTOHUH [9]

Jlosis1 usbuparesiel, IpOroJ0COBaBILIUX 3J1EKTPOHHO
(% ot ob611ero yucJa NporoJ0COBaBIINX)
l'ox = v
MecTHble Bri6opsl B EBponeiickui .
Bb160pb1 B PUiirukory
BbIOOpHI napJaMeHT
2005 . 1,9%
2007 r. 5,5%
2009 . 15,8% 14,7%
2011 r. 24,3%
2013 . 21,2%
2014 . 31,3%
2015r. 30,5%
2017 r. 3L,7%
2019r. 46,7% 43,8%
2023 . 51,0%

Takum 06pa3oM, 3JIeEKTPOHHOE T0JIOCOBaHHWE B JCTOHUM HabUpaeT MONyJsspHOCTb
C KaXKJ|bIM r'0/l0M, HO IPX 3TOM I0JIOBUHA HaceJIeHUs, a 6O0JBIIYI0 YaCTb COCTABJSIOT JIIO-
/1 CTaplLIero Bo3pacTa, BCe ellle NPUBbIKJIU I'0J10COBaTh TPAAHULIMOHHBIM CIOCOOOM Ha U3-
O6upaTeJbHbIX Y4acTKaXx.

lIBennapus. C 2003 rosa B cTpaHe npuMeHsieTcs cuctema JI' ¢ nomouipio cetu UH-
TepHeT. [Ipu 3TOM B JUCTaHIIMOHHOM ¢opMaTe NMPOXOJAUT I0JIOCOBAaHUE TOJIBKO B 4-X KaH-
TOHAX.

UHausa. 3 npoBOAUTCA C MOMOLIbI0 3JIEKTPOHHBIX M30UpaTeJNbHBbIX MallUH.
B 2004 roay Ha Bceo6uiyx BbIOOpax JaHHBIM CIIOCOOOM MPOr0JI0COBAJIU NPUOJIU3UTETBHO
370 MuIIMOHOB M3bupaTeseil. OrpoMHOe YUC/I0 3JIEKTPOHHBIX MAIIMH [IJIs1 TOJI0COBAHUS
o6bpL1M pa3MeleHbl B 6osiee yem 800 000 u3bupaTebHBIX y4acTKOB cTpaHbl [12]. [Tocse
roJIOCOBAHUA TpaxKJaHe MPOXOAAT MNpOoLEeAypy OKpallMBaHUA IMaJiblia HeCMbIBA€MbIMU
YepHUJIaMH, B LieJigX NpeJOoTBpallleHUus ABOMHOIO roJIOCOBaHUA. A Takxe AJA NpesoT-
BpallleHHs1 BO3MO>XHOCTH I'0JIOCOBAaHUSA BMeCTO Jpyroro usbupareJs, ¢ 2009 roga B criuc-
Ke u3buparesiel ctaau pa3Meniatbcs GoTorpadpuu rpax/aaH.

Pecny6/simka Kasaxcran. OI' B Pecny6JsiMKe OCyIeCTBJISIETCS C MOMOIIbIO 3JI€K-
TPOHHBIX MAllKWH JJI r0JIOCOBaHUA. B cooTBeTcTBUMU ¢ KOHCTUTYLIMOHHBIM 3aKOHOM Pec-
ny6sinku Kazaxcran ot 28 cenTsi6pa 1995 roga Ne 2464 «O Bribopax B Pecny6uinike Ka-
3axctaH» (fanee - KoHcTuTyunoHHbl 3akoH PK): «IIpu npoBeseHUH BbIGOPOB C UCHOJIb-
30BaHMEM 3JIEKTPOHHOW U30UpaTeJbHOM CHUCTEMBI TOJIOCOBAHUE MPOU3BOJUTCS 3JEK-
TPOHHBIM U36UpaTebHbIM OI0JIIETEHEM, CO3/jlaBaeMbIM Cpe/CTBAMU 3JEKTPOHHOW U36U-
paTeJibHOM CUCTEMBI» [4].

Pecny6sinka ApmeHus. CorjlacHo nmoJiokeHUsiM M36MpaTesibHOrO KoJieKkca CcTpa-
Hbl, F'0JIOCOBATb 3JIEKTPOHHBIM CI0CO60M Ha Bblbopax B HanuoHasbHoe Co6paHue MOTYT
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«H3bupareny, npoxoaduiye Cay>K0y B AUIJIOMAaTUYECKUX MU KOHCYJbCKUX NpeJCTaBU-
TeJibCcTBax Pecny6sinku ApMeHusd, U o6Jsafaronide n36MpaTebHbIM IPAaBOM 4JIEHBI UX Ce-
Mel, MpoXKKBaIe BMeCTe C HUMU 3a py6exXoM, B c/Iydyae UX Hax0XKJeHHs BHe NpeJesioB
TeppuTOpuM Pecnny6/iikyu ApMeHUs B leHb ToJ1I0COBaHUs» [3].

Keipreizckasa Pecny6simka. B KonctutynimonHoM 3akoHe Kbiproiscko Pecny6.1u-
ku oT 2 utosis 2011 rozga Ne 68 «O Beibopax [IpesusgenTta Kbiproisckoit Pecniy6siviku u fe-
nyTtaToB Koropky Kenema Kbipreizckou Pecniy6iMku» ycTaHOBJIEH C/leyOLUNA OPAL0K
Il': «B nomeleHUHU A5 rOJ0COBAaHUA YJEeHbl Y4aCTKOBOW U36MpaTeIbHONU KOMUCCHUU COB-
MECTHO C ollepaTopaMu NPOBOJAAT UAeHTUPUKAIMIO U30UpaTeisi 10 ero 6MOMETPHUUECKUM
Y NepCOHaJIbHbIM JIaHHBIM C IpUMeHeHHeM 000pyZoBaHUA MO WaeHTUUKanuu. [lanee
n3bupaTe/ib NoJay4yaeT OYMaXKHbIN OI0JIJIETEHD U TIOCJIE €T0 3aM0JIHEHHUS ONyCKaeT B aBTO-
MaTHY€ECKYI0 CYUThIBAIOLLYI0 YPHY» [5].

B HacTosee BpeMs o6CyxzaaeTcs npouecc BHegpeHUs ¢ 2025 roga Ha MeCTHBIX
BbIOOpax, ¢ 2026 roja Ha Bbibopax B XKoropky Kenew, a ¢ 2027 rozaa Ha Beibopax [Ipe3u-
neHTa Keipreizckoit Pecny6svku 31 ¢ moMolbio 6MoMeTpUueCcKUX JaHHbIX. [Ipoiecc ro-
JIOCOBaHUSA NpeACTaB/sAETCA Cle[yIiuM obpa3oM: «Ha yyacTke [y rosiocoBaHUs U36U-
paTesb faeT cBou ID-nacnopT onepaTtopy, TOT NPONyCKaeT yepe3 AeTEeKTOp AJi CYUThIBA-
HUSI OMOMeTpUYEeCKUX AAHHBIX, U TOJOCYIOIIUN MoJy4aeT 3JIeKTPOHHBIA 4uIl. B kabuHe
JUIS1 TOJIOCOBAHUSA OH YCTAaHABJIMBAeT €ro B KOMIIBIOTED, Ha 3KpaHe NOSABJSAITCA CIUCKU
NapTUW U UMX KaHAUJAThI B AenyTaThl. U36MpaTesnb oTMevyaeT NOJUTUYECKYI0 OpraHH3a-
LJMI0 U TeX, KO0 OH XO4YeT BUJETH B CJeAymwlleM co3biBe. [locie Toro kak Bel60Op cAesaH,
u36upaTesib 0JIy4yaeT TaJ0H, KOTOPbIA ONyCKaeT B YpHY» [2].

MoHroJsimsa. Ha ocHoBaHUM 6MOMeTpUYeCKUX AaHHbIX B 2012 roay npoBOUJINCh
napJaMeHTCKHe BbIOGOPHI B CTpaHe, KOTOpble MPOLJIM ycnewHo. U ceroiHs B CTpaHe akK-
THUBHO MPUMEHSETCA 3JIEKTPOHHOE T'0JI0COBaHHUeE CAeAYyIIMM 06pa3oM: «Hesi0BeK, Mpu-
X0/Zs1 B y4aCTKOBYI0 U30UpaTeJbHYI0 KOMUCCUIO, UJeT K annapaTy, KOTOpbId UMeeT CeH-
COpHbIN MHTepdeNCc, U CUUTHIBAET €ro OTHEeYaTKU NaJblieB, OH rOJOCYeT HaXKaTUeM Ha
BUPTYyaJbHbIM Ol0JIJIETEHb HA JIMLO0 HY>KHOTO €My KaHJWJaTa, WK MapTHI0, UJIU 3aKOH,
B TOT >Xe MOMEHT TOT >Ke annapar Bbl/laeT OtoJiieTeHb. [loc/ie yero, aTOT 610JIJIeTEHD W3-
O6upaTesib KMJaeT B ypHY» [6, c. 46]. TeM camMbIM, JocTUTraeTCcs 6ajaHC MeXAY OYMakH bI-
MU U 3JIEKTPOHHBIMM OloJJIeTEHSAMU. EC/IM UX KOJIMYeCTBO COBNAZAET, TO BbIOOPHI CYU-
TATCS YUCTBIMU.

Beaukooputanua. CTpaHa npoBesia 3KCIEPUMEHTHI MO 3JIEKTPOHHOMY T'0JI0CO-
BaHUt B 2001 roay, ¥ npoJoJKaJlrMCh OHU B TedeHUe roja. ['osocoBaHue MOTIJIO peasu-
30BaTbCA C JIIDOOTO NEPCOHANBHOT0 KOMIBbIOTEPA C UCN0JIb30BAaHUEM UHAMBUAYAJIbHOIO
napoJis,, NoJy4aeMoro eiMHOBPEMEHHO C UJeHTHUPUKALMOHHON KapTOW /il T0JI0COBa-
HUdA. A Takxke B 2007 roay UHTEpHET-roJI0COBaHUE NMPOBOAUJIOCh HA MYHULIMNAJbHBIX
BbIOOpAX, HO B HEKOTOPBIX pallOHAaX CTPaHbl r0J0COBaHHE MPOBOJUJIOCH TaKXKe NOCpe -
CTBOM CMc-co061eHUd. A B rpadpcTtBe CyuHJI0H «M36UpaTESH MOTJIM I'0OJI0COBATh IO Te-
nedoHy, UHTEepHETYy, HAXOAsCh A0Ma, HA paboyeM MecTe, B MYyOGJUYHBIX OUOJIUOTEKAX
unu ¢ awb6oro u3 300 mopTaTUBHBIX KOMIIBIOTEPOB, PACIOJIOKEHHBIX B 65 MecTax mo
BceMy parony» [10, C. 32].

Kak ormeuanu .M. Xygoseit u K.M. Xyznosiei: «J1eKTPOHHbIEe yCTPONUCTBA He ObLIU
NOJIHOCTbIO TOTOBBI K 00paboTKe HM30UpaTe/bHbIX OlOJI/IeTEHEHN, B pe3yJbTaTe 4Yero oT-
MeTKHU u3bupaTtesieil He 6bIM HAeHTUPULMPOBaHbl B 20 ThicA4axX M36UpaTEIbHbIX O0JI-
JieTeHel (4JieHbl LIEHTPOB MO MOACYETY I0JI0COB NPOBOAUINA PYYHOU MOACYET ITUX OI0JI-
JeteHel). Takke BO3HUKJIU NpPo6JeMbl IPU BHEJPEHUN 3JIEKTPOHHOI'O peecTpa Usbupa-
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Tesiell. Bce 3To npuBeso K TOMY, YTO yBeJIMUeHUe IBKU U3bHpaTesield 10 CpPaBHEHHUIO C OObIY-
HbIM I'0JIOCOBaHWEM ObLJI0 He3HAaYUTeJbHbIM. Kak oTMevasy 3KCIepThl, UCIOJIb30BaHUe
60JIbLIOT0 YKCJIa TEXHUYECKUX 3JIEMEHTOB (KOMIBIOTEPHI, CEpBEPhl, CETHU), B paboTe KO-
TOPBIX MOTYT ObITb 0OHApY>KEeHbl HEZJOCTATKH, CYyL1eCTBEHHO CHUKAaeT JIEFTUTUMHOCTDb BbI-
6opoB» [11, c. 486]. [laHHbIe 3KCIIEPUMEHTHI SIBJSJIUCH MOCJAEJHUMH 3KCIEepUMEHTAMHU
IIpOBeJleHUsl 3JIeKTPOHHOI0 0JI0OCOBAHMS, NIOC/Ie Yero BJACTHU pellnJv He TPOBOAUTD Io-
JIOCOBaHUe JJaHHBIM CII0COO0M.

Hopserus. Eme ogHa cTpaHa, KoTopas oTkasasack ot II' - Hopserus. [locse npo-
BeJleHHbIX 3KCIIepUMeHTOB rosiocoBanus yepe3 Uurepner B 2011 1 2013 rogy Ha HaLuo-
Ha/IbHBIX U MECTHBIX BbIOOpAxX BJIACTHU CTPAaHbl PELIU/IA OTKa3aThCd OT NPOBeJEHUs TaKO-
ro cnocoba roJj0coBaHUs BBHU/Y HEBO3MOXXHOCTHU obGecledeHUs1 TalkHbI IoJ0coBaHUsA. W3-
6upaTesib MOT IPOr0JI0COBATh C MOMOLIbI0 CBOEr0 NEPCOHAJBHOTO KOMIIBIOTEPA, UMes J1,0-
ctyn k cetd UHTepHeT. CaMO rosiocoBaHve NMPOXOAUJIO Ha ClIeUaJIbHOM CalTe C MPOXOXK-
JleHreM cucTeMbl uJeHTUdUKauuu. MHTepHeT-rosi0coBaHue NPOBOJUIOCH [0 JHSA T0JI0-
COBaHMUSA U NpelyCMaTPUBaJIO BO3SMOXXHOCTb N1€PEro10COBaTh, IPU 3TOM [JleiCTBUTEIbHBIM
CUYUTAJICA TOJIOC, TIOJAAHHBIN CaMbIM NOCTAELHUM.

®PT. B 'epmanuu npuMensiiock 3T ¢ 1999 rozga. «B 2005 r. Ha Bei6opax B byHpe-
CTar MalllMHbI 3JIEKTPOHHOTO r0JIOCOBAaHUS NPUMeHANMCh Ha 30 U36MpaTebHbIX OKpyrax
B 5 desepasbHbIX 3eMJISIX, UMH BOCI0JIb30BaJIMCh OK0JIO 2 MJIH u3buparese [11, C. 487]. Ho
npu 3ToM KOHCTUTYLHOHHBIN cy/ ['epMaHuy NpU3HA/ 3JIeKTPOHHOE r0JIOCOBaHUE He OTBe-
YalUMM IPUHLUIY TalHbl rosocoBaHus. TeMm camMbiM ®PI' oTKazasachk OT TaKOro crocoba
r0JIOCOBaHMUS1, BbIOOPHI TPOXOAST UCKIYUTENBHO C TOMOILbI0 OyMaXKHbIX O0JIJIETEHEH.

HUpaangus. B 2002 roay 6b11 3anylieH 3KCIepUMEHT 1o npoBeAeHuto I, a yepes
roj CTpaHa pellnJia OTKa3aTbCAd OT TAaKOM NpoLeAypbl FOJOCOBAaHUA BBHUAY OTCYTCTBHUSA
JlaHHBIX, IOATBEPKJAI0IIUX 3alUTY TalHbI TOJI0COBAHUS.

[logBoAs UTOTM, NpOAaHA/IU3MPOBAB OMNBIT MCNOJIb30BaHUsA I’ B psAse 3apyOeKHbIX
rocyZapCTB, MOXKHO BBIJIEJINTD caefyrouue Bubl Il

1) T'onocoBanue neppokapTaMu;

2) TosocoBaHMe € MOMOLIBIO 3/IEKTPOHHbBIX MAIlIUH:
2.1) Ha U36MpaTebHOM yYaCTKE;

2.2) B 00111eCTBEHHBIX MecTaX (KHUOCKe);

3) CmMmc-rosi0cOBaHUE;

4) JuctanuyonHoe 3T c moMoibo ceTu UHTepHET.

CToUT TaKkXKe yKas3aTh, YTO CYLIECTBYeT KOMILJIEKCHBIN CI0COO F0JI0COBaHUS, KOTOPbIN
codyeTaeT B cebe MpoLecchl I0JIOCOBAHUS C MOMOILbIO OYMaXKHbIX OOJIJIETEHEN U 3JIEKTPOH-
HOro rosiocoBaHus (npuMmep Mourosuu u Keipreizcko Pecny61uku).

Heo6x0 MO OTMeTUTD, YTO, HECMOTPS Ha CyLIECTBYIOILY0 MPAaKTUKY BHeJpeHUs
u pa3BuTus 3, cyuiecTByeT TakKe U PaKTHUKa OTKa3a OT IPHMMeHeHUs JAHHOIO0 roJioco-
BaHMUSs1, BBU/y ero cj1aboii MHGOpPMallMOHHOMW 3alULeHHOCTH, He M03BOJISII0IEN B IOJHOU
Mepe obecneynBaTh TalHY rojiocoBaHus. [lis pelieHust JaHHOM Npo6JieMbl rocyiapcTBa-
MU, KOTOpble NPUMEHSIOT 3JIEKTPOHHOE T0JIOCOBAaHUE WJIW MJIAHUPYIOT BHEAPUTb HOBBIM
Crnoco6, npruobpeTaeTcs: HoBelIlasg UHGPACTPYKTYpa, NPOBOASATCS SKCIIEPUMEHTHI C BHE/I-
peHueM HOBBbIX NPOrpaMM U HCII0JIb30BAaHUEM TEXHOJIOTUU 6JIOKYeHH. Bce 3TO nmpuMeHs-
eTcsl Jis1 TapaHTUPOBAHHOCTU NpPOLeAYPhl 3JIEKTPOHHOTO r0JIOCOBAaHUSI B COOTBETCTBUH
C €EMOKpAaTHYeCKUMH NMPUHIMIIAMU U 06ecriedyeHus rpakJjaHaM HauIy4ylIMX BO3MOXXHO-
CTel B pea/iM3alluy CBOEro KOHCTUTYLIMOHHOTO MpaBa Ha y4yacTHe B Bbibopax. Ho momMumo
npo6JieMbl 0becrieyeHUs1 TalHbI FOJIOCOBAHUS CYLECTBYET TaKXKe U Psij, JPYyrux nNpobJieM,
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B TOM 4MCJle Ipo6JeMa NPOBEPKU COOTBETCTBUS NMOJAaHHbBIX F0JIOCOB JAEWCTBUTENbHOCTH,
KOTOpbIe TPEOYIOT AETa/TbHOTO pa3pelleHusl.

[ BHenpeHus 3l B M3bupaTesbHOE 3aKOHOJATEJbCTBO CTpaHaM NMOTPebOBaloCh
M3/laBaTh HOBble HOpPMaTHUBHbIEe MPABOBbIE€ AKThl, PETyJUPYIOIIUE AAaHHbIM Mpolecc J1U60
BHOCUTb U3MEHEHHUS B CYIleCTBYMOIee 3aKOHojaTe/IbcTBO. HanpuMmep, Bpasuius npuxsia 2
WHucTpykuuu: «MHCcTpykuua Ne 12-59.2010.6.00.0000 - Pe3zomronusa Ne 23.208 «O nopsjke
roJIOCOBaHMsI Ha U30UPATEe/bHbIX YYaCTKaX, [le UCIOIb3YIOTCS 6OMeTpUYeCcKre CIIUCKH JJ1s1
ujeHTUGUKaMK usbupartenein» u UHctpykiua Ne 129 (38867-44.2009.6.00.0000) - Peso-
awonua Ne 23.205 «O nopsaake naeHTUPUKALUMK U36upaTesield 0 OTIeYaTKy NaJbla, Ipo-
1elype NPOBEPKH 3JIEKTPOHHbBIX YCTPOWUCTB [JIsl 3JIeKTPOHHOr'O TOJIOCOBAHHUS, O MapaJi-
JIeJIbHOM I'0JIOCOBAaHUHU, 06 06ecrieyeHMH 6€30NaCHOCTH CUCTEM 3JIEKTPOHHOTO r0JIoCOBa-
HUs» [7, c. 261], rae ycTaHOBJIEHbI TaKHe MOHSATHUS KaK 3JIEKTPOHHAsl CHUCTEMa r0JI0COBa-
HUS, 3JIEKTPOHHBIN O/CUET I'0JI0COB, yCTPOKUCTBA [1Jisl 3JIEKTPOHHOI'0 ['0JI0COBAHMUSI.

B Pecny6sinke Kazaxcran B 2004 rogy B KoHcTuTyunoHHbl# 3akoH PK BBesieHa co-
OTBETCTBYIOILAsA TJiaBa, NOCBslIeHHAs: MPOBEJEHHI0 BbIGOPOB C HCMOJIb30BAaHUEM 3JIEK-
TPOHHOW M36UpaTe/bHON cUcTeMbl. Tak, B 3aKOHOAATEJIbCTBE MOABJSAETCS HOBask TEPMU-
HoJiorusa (HampuMmep, 3JIeKTpOHHAasA U3bUpaTesbHas CUCTEMA, 3JIEKTPOHHBIN U30MpaTeib-
HbIM O0JIJIETEHD, 3JIEKTPOHHBIM NMpPOTOKOJ1). Takke, Hanpumep, B U36MpaTebHOM KOJEK-
ce ApMeHUU QUTypUpyeT TaKoe MOHATHE KaK 3JIEKTPOHHbIE CIIUCKU U306UpaTesiel.

TakuM o06pa3oM, o Mepe pacmiupeHus NpakTuk ' B 3apyOeXHbIX rOCY/JapCTBaX,
npeTeprneBaeT U3MeHeHUs U U3bUpaTe/bHOEe NpaBo. U3MeHeHUsA UAYT B JBYX OCHOBHBIX
HanpaBJ/ieHUsX. Bo-nepBbIx, 3TO MOoJiepHU3alUU AeUHUTUBHBIX HOPM B U30MpaTebHbIX
3aKOHAaX, YTO COOTBETCTBYET HOBOMY, BKJIIOUYawleMy IiuppoBbie MOAUPHUKALIMY, TOHUMA-
HUIO OCHOBHBIX KaTeropuil uM306MpaTesbHOro npaBa. Bo-BTOpbIX, MU3MeHseTCSA NpoLeccy-
aJibHble HOPMbI U36UpaTeIbHOTO NpaBa (M36upaTeibHbIN Npolecc). OH oTpakaeT HOBbIN
NOPSZI0K peasn3aliu Cy6'beKTUBHBIX U30MpPATEIbHBIX IPAB YYaCTHUKOB U30UpPATETbHO-
ro npoiiecca, HOBbIM NOPs0K OCYIeCTBJAEHHUS PsiZia U30UpPaTENbHbIX 1EHCTBUM.
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ELECTRONIC VOTING IN FOREIGN ELECTORAL LAW
Elvira A. Fatullaeva”

Annotation. Digitalization covers almost all spheres of life of modern socie-
ties, including the sphere of electoral relations. The article discusses the experience
of introducing and developing electronic voting in elections in foreign countries, as
well as examples of states that have abandoned the further use of this method of
voting. The author defines the types of electronic voting and additionally identifies
a complex voting method that combines elements of voting using a paper ballot and
electronic voting.

Key words: elections, suffrage, electronic voting, foreign countries, elec-
tronic ballot, Internet.

The electronic voting system (hereinafter also - EG) dates back to the 60s of the last
century, to the first practices of voting with punched cards in the United States of America
(since 1960). Gradually, the EG began to develop in other countries of the world, using var-
ious ways to implement the EG, including through the use of remote methods that allow
you to vote via the Internet without being at a polling station.

The formation and development of EG practices, the order of their formalization and
reflection in the national electoral, as well as constitutional law, indicates a significant di-
versity of national trajectories, but one can also notice some similarities in this process.
Let's consider it on the example of some states.

* Fatullaeva Elvira Abrudinovna, chief specialist - expert of the Department for Control of Construc-
tion and Natural Resources of the Federal Antimonopoly Service of Russia. E-mail: elvira_mizelifova@mail.ru.
ORCID: 0000-0002-4411-1509.

164


mailto:elvira_mizelifova@mail.ru

Theory of State and Law

Brazil. Since 1996, electronic voting has been carried out in the country using elec-
tronic machines (“urnas electronicas”). Since 2016, Brazil has completely switched to elec-
tronic voting using biometric data. On October 7, 2018, general elections were held in Bra-
zil, but the country's Supreme Electoral Court ruled that almost 3.4 million voters were not
allowed to vote, due to their lack of fingerprint registration [8].

During the second round of the presidential election, due to voter irregularities
in four states, the electronic voting process had to be replaced with voting using paper
ballots [1].

Estonia. One of the current and often discussed examples of the use of the EG sys-
tem is the example of Estonia, where voting takes place via the Internet (that is the EG is
remote).

The statistics of e-voting in the country are shown in Table 1.

Table 1.

Statistics of e-voting in the elections in Estonia [9]

Share of voters who voted electronically
(% of the total number of voters)
Year Elections to the European
Local elections . Elections to the Riigikogu
Parliament
2005 1,9%
2007 5,5%
2009 15,8% 14,7%
2011 24,3%
2013 21,2%
2014 31,3%
2015 30,5%
2017 3L,7%
2019 46,7% 43,8%
2023 51,0%

Thus, electronic voting in Estonia is gaining popularity every year, but at the same
time, half of the population, and most of them are older people, are still used to voting in
the traditional way at polling stations.

Switzerland. Since 2003, the country has been using the EG system using the Inter-
net. At the same time, voting takes place remotely only in 4 cantons.

India. The EG is conducted with the help of electronic voting machines. Approxi-
mately 370 million voters cast their ballots in this way in the 2004 general election. A huge
number of electronic voting machines have been placed in more than 800,000 polling sta-
tions in the country [12]. After voting, citizens undergo a process of staining their fingers
with indelible ink in order to prevent double voting. And also to prevent the possibility of
voting instead of another voter, since 2009, photographs of citizens began to be placed in
the list of voters.

The Republic of Kazakhstan. The EG in the Republic is carried out with the help of
electronic voting machines. In accordance with the Constitutional Law of the Republic of
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Kazakhstan dated September 28, 1995 No. 2464 “On Elections in the Republic of Kazakh-
stan” (hereinafter referred to as the Constitutional Law of the Republic of Kazakhstan):
“When elections are held using the electronic electoral system, voting is carried out by an
electronic ballot created by means of the electronic electoral system” [4].

Republic of Armenia. According to the provisions of the Electoral Code of the coun-
try, “Voters serving in the diplomatic or consular missions of the Republic of Armenia, and
members of their families who have the right to vote and live with them abroad, if they are
outside the territory of the Republic of Armenia, can vote electronically in elections to the
National Assembly. Republic of Armenia per day voting” [3].

Republic of Kyrgyzstan. The Constitutional Law of the Kyrgyz Republic dated
July 2, 2011 No. 68 “On Elections of the President of the Kyrgyz Republic and Deputies of
the Jogorku Kenesh of the Kyrgyz Republic” establishes the following procedure for the EG:
“In the polling station, members of the precinct election commission, together with opera-
tors, identify the voter by his biometric and personal data using identification equipment.
Next, the voter receives a paper ballot and, after filling it out, puts it into an automatic read-
ing box” [5].

Currently, the implementation process is being discussed from 2025 in local elec-
tions, from 2026 in elections to the Jogorku Kenesh, and from 2027 in the elections of the
President of the Kyrgyz Republic EG using biometric data. The voting process is presented
as follows: “At the polling station, the voter gives his ID-passport to the operator, he passes
through the detector to read the biometric data, and the voter receives an electronic chip.
In the voting booth, he installs it in a computer, the lists of parties and their candidates for
deputies appear on the screen. The voter marks the political organization and those whom
he wants to see in the next convocation. After the choice is made, the voter receives a cou-
pon, which he puts into the ballot box” [2].

Mongolia. Based on biometric data, parliamentary elections were held in the coun-
try in 2012, which were successful. And today, electronic voting is actively used in the
country as follows: “A person, coming to the precinct election commission, goes to a device
that has a touch interface and reads his fingerprints, he votes by clicking on a virtual ballot
on the face of the candidate he needs, or the party, or law, at the same moment the same
apparatus issues a ballot. After that, the voter throws this ballot into the ballot box” [6,
p. 46]. Thus, a balance is achieved between paper and electronic ballots. If their number
matches, then the elections are considered clean.

Great Britain. The country experimented with e-voting in 2001 and continued for
a year. Voting could be carried out from any personal computer using an individual pass-
word received at the same time with an identification card for voting. Also in 2007, Inter-
net voting was carried out in municipal elections, but in some parts of the country, voting
was also carried out via SMS messages. And in Swindon, “voters could vote by telephone,
the Internet, from their homes, workplaces, public libraries, or from any of the 300 laptop
computers located in 65 locations throughout the area” [10, p. 32].

As noted by D.M. Khudoley and K.M. Khudoley: “Electronic devices were not fully
prepared for processing ballots, as a result of which voters' marks were not identified in
20,000 ballots (members of the vote counting centers carried out manual counting of the-
se ballots). There were also problems in the implementation of the electronic voter regis-
ter. All this led to the fact that the increase in voter turnout compared to ordinary voting
was insignificant. As experts noted, the use of a large number of technical elements (com-
puters, servers, networks), in which shortcomings can be found, significantly reduces the
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legitimacy of the elections” [11, p. 486]. These experiments were the latest experiments
in conducting electronic voting, after which the authorities decided not to conduct voting
in this way.

Norway. Another country that abandoned the EG is Norway. After experimenting
with voting via the Internet in 2011 and 2013, in national and local elections, the country's
authorities decided to abandon this method of voting due to the impossibility of ensuring
the secrecy of voting. The voter could vote using his personal computer, having access to
the Internet. The voting itself took place on a special website with the passage of the identi-
fication system. Internet voting took place prior to voting day and provided the opportuni-
ty to re-vote, with the most recent vote being considered valid.

Germany. In Germany, EG has been used since 1999. “In 2005, in the elections to
the Bundestag, electronic voting machines were used in 30 constituencies in 5 federal
states, they were used by about 2 million voters [11, p. 487]. But at the same time, the
German Constitutional Court recognized electronic voting as not meeting the principle of
secrecy of voting. Thus, Germany abandoned this method of voting, elections are held ex-
clusively with the help of paper ballots.

Ireland. In 2002, an experiment was launched to conduct an EG, and a year later the
country decided to abandon such a voting procedure due to the lack of data confirming the
protection of the secrecy of the vote.

Summing up, after analyzing the experience of using EG in a number of foreign coun-
tries, the following types of EG can be distinguished:

1) Voting by punched cards;

2) Voting by electronic machines:

2.1) at a polling station;

2.2) in public places (kiosks);

3) SMS voting;

4) Remote EG using the Internet.

It is also worth pointing out that there is an integrated voting method that combines
the processes of voting with paper ballots and electronic voting (the example of Mongolia
and the Kyrgyz Republic).

It should be noted that, despite the existing practice of introducing and developing
the EG, there is also a practice of refusing to use this voting, due to its weak information se-
curity, which does not allow to fully ensure the secrecy of the vote. To solve this problem,
states that use electronic voting or plan to introduce a new method are acquiring the latest
infrastructure, experimenting with the introduction of new programs and using blockchain
technology. All this is applied to guarantee the e-voting procedure in accordance with
democratic principles and to provide citizens with the best opportunities to exercise their
constitutional right to participate in elections. But in addition to the problem of ensuring
the secrecy of the vote, there are also a number of other problems, including the problem of
verifying the validity of the votes cast, which require detailed resolution.

In order to introduce EG into the electoral legislation, countries needed to issue new
regulatory legal acts regulating this process or to amend existing legislation. For example, Bra-
zil adopted 2 Instructions: “Instruction No. 12-59.2010.6.00.0000 - Resolution No. 23.208
“On the procedure for voting in polling stations where biometric lists are used to identify vot-
ers” and Instruction No. 129 (38867-44.2009.6.00.0000) - Resolution No. 23.205 “On the pro-
cedure for identifying voters by fingerprint, the procedure for checking electronic devices
for electronic voting, on parallel voting, on ensuring the security of electronic voting sys-
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tems” [7, p. 261], where such concepts as an electronic voting system, electronic vote
counting, devices for electronic voting are established.

In the Republic of Kazakhstan in 2004, a corresponding chapter was introduced into
the Constitutional Law of the Republic of Kazakhstan, devoted to holding elections using
the electronic electoral system. Thus, new terminology appears in the legislation (for ex-
ample, electronic electoral system, electronic ballot, electronic protocol).

Also, for example, in the Electoral Code of Armenia there is such a thing as electronic
voter lists.

Thus, with the expansion of EG practices in foreign countries, the electoral law is al-
so undergoing changes. Changes are taking place in two main directions. Firstly, these are
the modernization of definitive norms in electoral laws, which corresponds to a new un-
derstanding, including digital modifications, of the main categories of electoral law. Sec-
ondly, the procedural rules of the electoral law (the electoral process) are changing. It re-
flects a new procedure for exercising the subjective electoral rights of participants in the
electoral process, a new procedure for carrying out a number of electoral actions.
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IOBUJIEHA

TOJIKAYEBY KOHCTAHTHHY BOPUCOBHUYY - 70 JIET

®.X. lF'aymmeB”
C.A. Komapos™
A.T.Xa6uo6yaun™"

1 mapra 2023 roga ormeTn csoe 70-1eTue
AOKTOp HOpUAUYECKHX HayK, npodeccop,
3acayxeHHbl1 wpucTt Poccuiickonn depe-
panuy, 3aciay:KeHHbli 1opuct Pecny61uku
bamkopTocrtaH, Ilpeaceaarens Tocyaap-
crBeHHOro Co6panus - Kypysarasa Pecny6-
Juku  bBamkoproctaH, reHepas-Mauop
BHyTpeHHel cayx6bl (B orcraBke) TOJI-
KAYEB KOHCTAHTHUH BOPUCOBHUY

TonkayeB KoHcTaHTUH BopucoBuy4
poausca 1 maprta 1953 roma B B ropoge
CtanuHcke (HbiHe HoBoky3Henke) Kewme-
poBcKoM ob6s1acTu. B 1970 roay OKOHYHWJ CpeAHIOK IIKOJY, ToJ, IpopaboTasa MoApyYHbIM
cBapluirka Tpy6 Ha Ky3HelikoM MeTa/lIypruieckoM KOMOHHaTe.

B 1971 roay ero Ha ABa roja npu3Bajd AJis NPOX0XKAEHUsS] CPOUHOM CJIyKObI B psi-
bl CoBeTckOoM ApMuu. CIy>KUJI OH B TPYIIIle COBETCKUX BOUCK B ['epMaHCcKoH /leMOKpaTu-
4YeCKOH pecny06J/iMKe, IPOXOAUJ CPOUHYIO CIYKOY MeEXaHUKOM-BOJAUTEJIEM Cpe/JHEr0 TaHKa
T-55 B s1ereHjapHOM 10JIKY, KOTOpbIX BbipacTua 49 I'epoeB CoBeTckoro Corosa [1].

[locne okoHYaHUSA AEHUCTBUTENbHON BOEHHOU Ciyx0bl B psjax COBeTCKOM apMUHU
B 1973 roay KoncrantuH bopucosud nocrynaet B Pasanckyro Beiciyto mkosy MB/[ CCCP
(nanee - PBII MB/I CCCP), koTopyto ¢ oTiM4yveM 3akaHuuBaeT B 1977 roay, 3ateM pabo-
Taa B 1977-1980 rr. MHCIEKTOPOM OTZes1a KaZ[poB, IOMOLIHUKOM HavyaJIbHHUKA MOJUTOT-
Ziesia OHEXCKOTo yrnpaBJeHUs UCIPaBUTeJIbHO-TPYAOBBIX yupexaenu MB/I CCCP B Ap-
XaHreJbCKo# o6Jiactu. B 1980 rony ero nepeBogaT AJisl NPOJOJKEHUS CAY>KObI Ha J10JIXK-
HOCTb IMpenojaBaTesisa KadeJpbl rocyapCTBEHHO-NPaBOBbIX AucuuiinH B PBII MB/]
CCCP (HayanbHUK Kadeapnl H.A. KaTae).

34echb ¥ nporsounio Moe 3HakoMcTBo B 1981 roay ¢ KoncranTHHOM bopucoBuyem,
BciomuHaeT C.A. Komapos, korja s mpuexas Ha paboTy M0 rocyZlapCTBEHHOMY pachnpeje-
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senuro B PBII MB/I CCCP nocsie 0KOHYaHUSA acMPaHTypbl U YCHEIIHOM 3alUThl KaH/U-
JaTCKOU JuccepTalluid B AuccepTallMOHHOM coBeTe lOpuaudeckoro ¢akysabteta MIY
M. M.B. JlomoHocoBa. OH mpou3Bes Ha MeHs BIedaTJieHWe O4YeHb WUHTEJJINTEHTHOTO,
CKPOMHOTO, HQUMTAaHHOT O 4YeJIOBeKa, KOTOPbIM HUKAaK He BIUCBIBAJICA B CUCTEMY OPraHOB
BHYTPEHHUX JieJl.

TBopueckas HaTypa, XaxkJa 3HAaHUHM U KeJlaHUE IJIy0Ke MO3HATh TEOPETHUYECKYIO
Y NPUKJIAJHYI0 I0PUCIPYAeHIUI0 NpUBoAAT KoHcTanTMHA boprcoBuya B 1981 roay B agb-
1oHKTypy Akagemuu MB/I CCCP, rge on B 1984 roay ycnemHo 3aluuiaeT KaHAUAATCKYIO
JiYccepTalyIo 110/, HAyYHbIM PYKOBOACTBOM npodeccopa 'puropsna JILA.

TBOpuyeckass HeyrOMOHHOCTb HATYphl, IIMPOKasA 3pyAULUA B 006J1aCTH NpaBa BOOO-
111e, FOCyZapCTBEHHOr0 (KOHCTUTYLMOHHOI'0) IpaBa — B 0COOEHHOCTH, CTPEMJIEHUE K Ca-
MOCOBEPIIEHCTBOBAaHUI0, M03BOJIUIN KoHcTaHTUHY BopucoBuuy 23 ¢eBpansg 1998 roga
B CankT-IleTepbyprckoit akageMuu MB/l PO (HbiHe — CaHKT-IleTepOyprckuil yHUBepCH-
TeT MB/[ P®) 6secTsule 3aUlUTUTh AOKTOPCKYI AUcCcepTaluio Ha TeMy «TeopeTHKo-
MeTO/I0JIOTUYeCKHe OCHOBAHUS peasiM3alluy JIMUHbIX KOHCTUTYLUOHHBIX IIpaB U CBOOOJ,
YyeJioBeKa U rpakJAaHuHa» [2].

B cdepy HayuyHbix nHTepecoB npodeccopa K.b. ToskaueBa BXOAAT KaK BONPOCHI TEO-
pHU rocyZilapcTBa U NpaBa, TaK U KOHCTUTYLIMOHHOTO NpaBa, a/IMUHUCTPAaTUBHOIO MpaBa
Y JIp. OTpacsel npaBa. MHOrHe ro/ibl OH pa3pabaThiBaeT caMble pa3HOOOpPa3Hble NPOOJIEMbI
KOHCTUTYLJUOHHO-IIPABOBOT'0 COCTOSIHMSA 4eJIOBeKa, JIMYHOCTH, TPaKJaHUHA B COBPEMEH-
HOM POCCUIMCKOM 0011eCTBe, KaK Ha ¢pe/iepa/IbHOM, TaK M Ha peTMOHAJIbHOM yPOBHE.

WM ony6sikoBaHo 60Jsiee 150 Hay4YHbIX pab0Ta, OH SABJSIETCS aBTOPOM (COAaBTOPOM)
KJIaCCUYEeCKUX MOHOrpadpui, yieOHUKOB, y4eOHbIX T0COOMH, BKJIt0OYas «[IpaBo U 3KOHOMHU-
Ka: HallMOHaJ/IbHble UHTepeChl U I1ob6aibHble TpeHAb» (MockBa, 2021) [3], «Conmosiorus
opraHu3danui. OpraH BHYTPeHHHUX JeJ KaK coliMa/ibHas opraHusanusa» (Yéa, 1997) [4],
«MeTozo10TMYEeCKHE U NPaBOBble OCHOBAaHMUs peaju3aljdu JIMYHbIX KOHCTUTYLMOHHBIX
npaB U CBOOO/, YesI0BEKA U FPakJlaHWHA U yJyacTHe B Hell OpraHoB BHYTPeHHUX Ae» (Yda,
1997) [5], «Opranbl BHYTpeHHHUX JieJ1 B MeXaHHU3Me obecredyeHUs1 JUUHbIX KOHCTUTYLIMOH-
HBIX [IpaB ¥ cBOOOA rpaxkan» (Yda, 1991) [6].

KoHcTtanTuH BopucoBuy, 6ylydd COAaBTOPOM HM3BECTHBIX yYEOHBIX KYpPCOB IO TEO-
pUM rocyapcTBa M NpaBa, HanpuMep «AKTyalbHble TPOOJieMbl TEOPUM NpaBa» [7], moja-
rOTOBUJI HECKOJIBKO y4ebHbIX Mocobuii: «[IpaBa yesioBeKa: UCTOPHS, TEOPHUS U PAKTUKa»
[8], «M36upaTesnbHOe nmpaBo U u3bupaTesbHasA cuctema Poccuiickoir @enepauuu» [9],
«Conuosiorusi JeBUaHTHOrO noBeAeHus» [10], «/InyHble KOHCTUTYLLMOHHbIE NIpaBa U CBO-
6oab1 rpaxkaaH CCCP: cucteMa, xapaKTepUCTHUKA, 0COGeHHOCTU peanusauuu» [11], «Couu-
aJIMCTUYeCKasi 3aKOHHOCTb U I0pU/UYecKasi OTBETCTBEHHOCTb B 1eTeJbHOCTU UCIPaBU-
TeJIbHO-TPY/AOBBIX YUpexaAeHun» [12].

3a poJjrve roJibl HAy4YHbIX UCC/IE0BAHUN UM OMyOJIMKOBAHO OOJIbLIOE MHOXECTBO
Hay4YHbIX U HAyYHO-METOJAUYECKUX PabOT, KOTOPbIe BKJIIOUEHBI B KPYNHEHILINEe KaTaJorHu
Y Hay4yHble 6ubrorpadpudeckre 063o0pbl Poccuu, 6/IMKHET0 U Aa/IbHET0 3apyOexKbsl.

KoHcTanTuH BoprcoBrUY BHEC 3HAYMTE/IbHbIN BKJIaJ, B CTAaHOBJIEHHE U pPa3BUTHE
IOpUIMYeCcKOro o6pa3oBaHus B Halllel cTpaHe, a 6yayuu ¢ 1996 no 2003 roj, - HavYaJIbHU-
KoM YdumMmckoro wopujuieckoro uHctutyta MB/l Poccun BHec 60Jib110M BKJIAJ B pa3BU-
THe Bysa u yKpelnsieHHe ero aBTOpUTeTa. 3a BCe BpeMs CBOeM HAay4YHOW U MPaBOOXPaHU-
TeJIbHOM JiesATebHOCTH KoHcTaHTHH BopucoBUY 3apeKkoMeH/10BaJl ce6s1 COCOOHbBIM, Bbl-
COKOKBaJIMPUIMPOBAHHBIM CIELUMAJUCTOM, JOCKOHAJNbHO BJAJEKIIUM METOJAUKON Mpo-
BeJleHUs1 BCeX BUJOB 3aHATHM, OTBEYAKIIUM TpeOGOBaHUSIM BY30BCKOM mexaroruku. OH
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06J/1a/laeT OTPOMHBIM >KM3HEHHbIM OMNBITOM U MYZPOCTbI0, OCTAETCS BEPHbIM CBOWM >KU3-
HEeHHBIM, HAy4YHbIM U NelaroruyecKuM MpUHIMIIaM.

B 1999 roay K.Bb. TosnkaueBa usbupatT aenyrtatom Kypyartas ([ocysapcTBeHHOr0
cobpanus) Pecny6siriku bamkopTocTtaH Il co3biBa, rae eMy foBepU/In NOCT NpeAaceaTes
B [lanaTe [IpeacTaBuTesiel, a mo3xe - npeacenarens Kypynaras Pb.

C 1999 no 2001 rog Koucrantud bopucoBuu Bxogua B CoetT @enepauuu Pepe-
panbHoro Cobpanus Poccuiickont ®Penepanuu, pabotan B Komutere CP no KOHCTUTYLU-
OHHOMY 3aKOHO/ATeJIbCTBY U Cye0HO-IIPaBOBbIM BOIIPOCAM.

B 2003-2008 rozax oH 66171 BHOBb M30paH npezcenaresneM Kypynarasa Pecny6inku
bawkopTtocTtaH Il co3biBa.

Ha Bb160opax B 2008 r. KoncranTuH bopucoBuu Boes B coctaB ['occobpanus - Ky-
pyatasa Pb oT By#ickoro ogHoMaHgaTHOro n3bupaTtesbHoro okpyra N2 60. Kak B ueTBep-
TOM, TaK U B IATOM co3biBe Kypysatas Pb oH 6eccMeHHO 3aHMMaJ1 IOCT ero npejacefaTess.

3a 3acjayry B HAy4YHOH, NlelarOrM4ecKoy, roCyJapCTBEHHON [1eITeJIbHOCTH, B NIOJI-
roToBKe opuaudeckux KagpoB K.b. TosikauyeB HarpaxaeH opgeHaMu U Mmegansamu CCCP,
Poccuiickoit ®@enepanuu (Mepanbio AHatonuss Konu, opseHamu AsekcaHapa HeBckoro,
[ToueTa, [lpyx65I, «3a 3acayru nepep Pecny6svkoi bamkoprocran», CanaBaTta lOsnaeBa),
[ToueTHoM rpamoTout [IpesuaenTta Poccuiickonn ®enepanuu, [loueTHot rpamoTol I'ocy-
fapctBeHHOH [lymbl @enepanbHoro Cobpanus Poccuiickoit ®epepanuy, I[loueTHoi rpa-
Motou CoBeta Penepanuu PenepanbHoro Cobpanus Poccuiickonn Pepepanyu, Harpya-
HbIMU 3HAKaMH, UMEHHBIM OPY>KUEM.

K.b. TonkauyeB npexcrasutesb Poccun B Ilanate pernoHosB KoHrpecca MecTHBIX
Y peruoHaJibHbIX BjacTed CoBeTa EBponsbl, yieH CoBeTa 3akoHoaaTesier Poccuiickont @e-
nepauuu npu PenepanbHom CobpanHuu Poccuiickoit @enepanuu, npejcenatenb Komuc-
CUU IO BONIPOCAaM 3aKOHOZATEeJbHOT0 0becrneyeHrs HallMOHAJIbHOM 6€30MacHOCTH U MpPo-
THUBOJIEMCTBUI0 KOPPYNUUH, NpeacefaTeqb Komuccun no BonpocaM NOMUJIOBAaHUS MPHU
['naBe Pecny6iviku BamkopTocTaH.

1 mapTa HaumeMy yBakaeMoMy KoHcTaHTHMHY bopucoBuuy ucnosHunocs 70 JerT.
MexxpervoHajbHasi Acconanys TeOpeTUKOB rocy/lapcTBa U NpaBa, KOJIJIEKTUB Kadeapbl
TEeOPHH roCcyZlapCTBa U NIpaBa, MeXXJyHAPOAHOTO U eBpomnenckoro npasa Akagemuu ®CHUH
Poccun (PBII MB/I CCCP), pesakuuoHHas KoJIJIeTMsl U peJaKIMOHHbIA COBET XypHaJia
«Teopusa rocyiapcTBa ¥ mpaBa» OT BCEr0 cep/la N03/paBJisieT ero C 3TUM COObITHEM.

KenaeM 60poCTH M OTJIMYHOTO HACTPOEHHUS, B JIIOObIX CUTyallUsiX U/JTH BIIEpe],
YTOOBI BOIJIOLATDh B }KU3Hb HAMEYEeHHbIE MJIaHBbI.
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TOLKACHEV KONSTANTIN BORISOVICH IS 70

Farit Kh. Galiev "

Sergey A. Komarov
Alik G. Khabibulin ™

On March 1, 2023, Doctor of Law, Professor, Honored
Lawyer of the Russian Federation, Honored Lawyer of
the Republic of Bashkortostan, Chairman of the State As-
sembly - Kurultai of the Republic of Bashkortostan, Ma-
jor General of Internal Service (ret.) TOLKACHEV KON-
STANTIN BORISOVICH celebrated his 70th birthday.

Tolkachev Konstantin Borisovich was born on
March 1, 1953 in the city of Stalinsk (now Novokuznetsk)
of the Kemerovo region. In 1970 he graduated from high
school, worked for a year as an assistant pipe welder at the
Kuznetsk Iron and Steel Works.

In 1971, he was called up for two years for military
service in the ranks of the Soviet Army. He served in a group
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of Soviet troops in the German Democratic Republic, served in the military as a driver of a me-
dium tank T-55 in the legendary regiment, which raised 49 Heroes of the Soviet Union [1].

After completing active military service in the ranks of the Soviet Army in 1973,
Konstantin Borisovich entered the Ryazan Higher School of the Ministry of Internal Affairs
of the USSR, which he graduated with honors in 1977, then worked in 1977-1980 inspector
of the personnel department, assistant to the head of the political department of the Onega
Directorate of Correctional Labor Institutions of the USSR Ministry of Internal Affairs in the
Arkhangelsk Region. In 1980, he was transferred to continue his service as a teacher at the
department of state and legal disciplines at the Higher School of the Ministry of Internal
Affairs of the USSR (head of the department N.A. Kataev).

It was here that | met Konstantin Borisovich in 1981, recalls S.A. Komarov, when |
came to work on state distribution at the Higher School of the Ministry of Internal Affairs of
the USSR after graduating from graduate school and successfully defending my Ph.D. thesis
at the dissertation council of the Faculty of Law of Moscow State University. M.V. Lomono-
sov. He impressed me as a very intelligent, modest, well-read person who did not fit into
the system of internal affairs bodies in any way.

Creative nature, a thirst for knowledge and a desire to gain a deeper knowledge of theo-
retical and applied jurisprudence lead Konstantin Borisovich in 1981 to the postgraduate
course of the Academy of the Ministry of Internal Affairs of the USSR, where in 1984 he suc-
cessfully defended his Ph.D. thesis under the scientific guidance of Professor L.A. Grigoryan.

The creative restlessness of nature, broad erudition in the field of law in general,
state (constitutional) law - in particular, the desire for self-improvement, allowed Konstan-
tin Borisovich on February 23, 1998 at the St. doctoral thesis on the topic "Theoretical and
methodological foundations for the implementation of personal constitutional rights and
freedoms of man and citizen" [2].

In the sphere of scientific interests of Professor K.B. Tolkachev includes both ques-
tions of the theory of state and law, as well as constitutional law, administrative law, and
other branches of law. For many years he has been developing a wide variety of problems
of the constitutional and legal status of a person, personality, citizen in modern Russian so-
ciety, both at the federal and regional levels.

He has published more than 150 scientific papers, he is the author (co-author) of clas-
sic monographs, textbooks, teaching aids, including “Law and Economics: National Interests
and Global Trends” (Moscow, 2021) [3], “Sociology of Organizations. The internal affairs
body as a social organization" (Ufa, 1997) [4], "Methodological and legal foundations for the
implementation of personal constitutional rights and freedoms of man and citizen and the
participation of internal affairs bodies in it" (Ufa, 1997) [5], "Internal cases in the mechanism
of ensuring personal constitutional rights and freedoms of citizens” (Ufa, 1991) [6].

Konstantin Borisovich, being a co-author of well-known training courses on the the-
ory of state and law, for example, “Actual Problems of the Theory of Law” [7], prepared
several textbooks: “Human Rights: History, Theory and Practice” [8], “Suffrage Law and the
Electoral System Russian Federation" [9], "Sociology of deviant behavior" [10], "Personal
constitutional rights and freedoms of citizens of the USSR: system, characteristics, imple-
mentation features" [11], "Socialist legality and legal responsibility in the activities of cor-
rectional labor institutions" [ 12].

For many years of scientific research, he published a large number of scientific and
scientific-methodical works, which are included in the largest catalogs and scientific biblio-
graphic reviews of Russia, near and far abroad.
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Konstantin Borisovich made a significant contribution to the formation and devel-
opment of legal education in our country, and being the head of the Ufa Law Institute of the
Ministry of Internal Affairs of Russia from 1996 to 2003, he made a great contribution to
the development of the University and strengthening its authority. For all the time of his
scientific and law enforcement activities, Konstantin Borisovich has proven himself to be
a capable, highly qualified specialist, who thoroughly knows the methodology for conduct-
ing all types of classes that meets the requirements of university pedagogy. He has vast life
experience and wisdom, remains true to his life, scientific and pedagogical principles.

In 1999 K.B. Tolkachev was elected a deputy of the Kurultai (State Assembly) of the
Republic of Bashkortostan of the II convocation, where he was entrusted with the post of
chairman in the House of Representatives, and later - chairman of the Kurultai of the Re-
public of Belarus.

From 1999 to 2001, Konstantin Borisovich was a member of the Federation Council
of the Federal Assembly of the Russian Federation, worked in the Federation Council
Committee on constitutional legislation and judicial and legal issues.

In 2003-2008, he was re-elected Chairman of the Kurultai of the Republic of Bash-
kortostan of the III convocation.

In the elections in 2008, Konstantin Borisovich became a member of the State As-
sembly - the Kurultai of the Republic of Belarus from the Buysky single-mandate constitu-
ency No. 60.

Both in the fourth and in the fifth convocation of the Kurultai of the Republic of Bel-
arus, he permanently held the post of its chairman.

For merits in scientific, pedagogical, state activities, in the training of legal personnel
K.B. Tolkachev was awarded orders and medals of the USSR, the Russian Federation (the
medal of Anatoly Koni, the orders of Alexander Nevsky, Honor, Friendship, "For services to
the Republic of Bashkortostan"”, Salavat Yulaev), Diploma of the President of the Russian
Federation, Diploma of the State Duma of the Federal Assembly of the Russian Federation,
Honorary diploma of the Federation Council of the Federal Assembly of the Russian Feder-
ation, badges, personalized weapons.

K.B. Tolkachev, Russian representative in the Chamber of Regions of the Congress of
Local and Regional Authorities of the Council of Europe, member of the Council of Legisla-
tors of the Russian Federation under the Federal Assembly of the Russian Federation,
Chairman of the Commission on Legislative Support of National Security and Anti-
Corruption, Chairman of the Pardon Commission under the Head of the Republic of Bash-
kortostan.

On March 1, our esteemed Konstantin Borisovich turned 70 years old. The Interre-
gional Association of Theorists of State and Law, the staff of the Department of Theory of
State and Law, International and European Law of the Academy of the Federal Penitentiary
Service of Russia (RVSH of the Ministry of Internal Affairs of the USSR), the editorial board
and the editorial board of the Theory of State and Law journal heartily congratulate him on
this event. We wish you cheerfulness and good mood, in any situation to go forward in or-
der to implement your plans.
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MOPA/IOK PELIEH3UPOBAHMA PYKOITMCEH,
INPEJOCTABJIAEMbIX JJI4 IIYBJINKALLIUA
B ) KYPHAJIE «TEOPUATOCYJAPCTBA U IIPABA»

1. Hacroamuiu [lopsaiok peLieH3MpOBaHUA PYKONUCEN, NpeL0CTaBAsAEMbIX [ My0-
JIMKaLMU B kypHaJsie «Teopus rocygapcrsa u npaBa» (fasiee - [lopsafok) onpepesseT no-
pPAZIOK pelLleH3UpOBaHWA PYKONMCEN Hay4yHbIX CTaTed, 0630pOB, OT3bIBOB M peLiEeH3UH,
npesoCcTaB/seMbIX aBTOPaMHU JJf NyOJIMKaLMU B )KypHase «Teopus rocyfapcrsa U mnpa-
Ba» (gasnee - XKypHau).

2. Kaxxzraa pykonuce, nocTynuBuias B peAakuuio KypHasa, 06593aTeJIbHO TPOXOJUT
npoLeAypy peLeH3MpOBaHHUS.

3. Pykonuce, noctynuBiiaa B pegakuuio KypHasa, pacCMaTpUBAeTCA IJIaBHbIM pe-
JlAaKTOPOM Ha npeAMeT ee cooTBeTcTBUA npoduito KypHana, TpeboBaHUAM K opopMJie-
HUIO Y HAllpaBJISIETCA Ha pelleH3UpOBaHue CIIelUaJIUCTY.

4. [lo ob1eMy npaBUJy pelieH3UPOBaHUE OCYLIeCTBJISAET OAUH U3 YJIEHOB peJaKlu-
OHHOM KOJIJIETMHU — CIIELIMAJIMCT 10 TeMaTHUKe pelleH3MpyeMbIX MaTeprua/ioB, UMELIMH 3a
nocjeJHUe TPU roZia HayuyHble NyOJIUKaALUU 10 TEMAaTUKe pelleH3upyeMOr PYKOIMUCH.

B nensix 6osiee 3GPeKTUBHON 3KCIEPTHOM OLEHKM PYKONHUCEN peJlaKlUs HMeeT
IIpaBO NPUBJIEKATb BHEIIHUX PELeH3eHTOB — CIeLlMaJIMCTOB [0 TEMAaTHKe peleH3upye-
MBbIX MaTepuasoB (JOKTOPOB WM KaHAWJATOB HayK, B TOM 4YMCJIe CHelHaJUCTOB-
NPAKTUKOB, UMEILMUX 3a MOCJAeJHUEe TPU rojla HayuyHble MyOJUKALMUA [0 TeMaTUKe pe-
[IleH3UpyeMOU PYKONIUCH).

5. PelleH3eHTHhI yBeJOMJISIOTCA O TOM, YTO MpoLeAypa peleH3UPOBaHUS SBJISETCS
KOHbUAeHIIMalbHOU. PelleH3eHTaM He pa3pellaeTcs JeJjiaTh KOMU CTaTel U nepejiaBaTh
UX TPETbUM JIMLIAM.

6. PenjeH3npoBaHue NpoBOAUTCA KOHQUJEHUAIBHO /11 aBTOPOB cTaTel. PenieH3usa
Npe/loCTaBJ/sAETCS aBTOPY PYKONMCH N0 ero NMCbMEHHOMY 3anpocy 6e3 MOANKCH U yKa3a-
HUSA paMUJINY, JOHKHOCTH, MecTa paboThl peljeH3€eHTa.

7. CDOKM peLleH3MpOBaHUSA PYKONIUCEN:

7.1. 'naBHbIN pefakTop XKypHasa paccMaTprBaeT NpeAOCTaBJAeHHYI0 K y6MKaLuu
PYKOIIUCh B COOTBeTCTBUM C II. 3 [lopajika B TeyeHHe ceMU JHEW C MOMEHTA ee NpeJ0CTaB-
JIEHUS B peJlaKLUI0.

7.2. PelleH3MpoBaHHWe PYKONUCH CIIELUAJIUCTOM OCYyLIeCTBJISETCA B T€YeHUe YeThIp-
Ha/|LlaTH IHeH C MOMEHTA MpeJ0CTaBJIeHU eMy PYKOIIMCH IJIaBHBIM PeaKTOPOM.

7.3. B cpoku, ykaszaHHble B noAmn. 7.1 v 7.2 IlopsAjKa, He BKJIKYAKTCA BbIXOJHbIE
Y Npa3/HU4YHbIe JHY, YCTAHOBJIEHHbIE JEWCTBYIOUIMM 3aKOHOJATeJbCTBOM Poccumckoin
denepayum.

7.4. llo cornacoBaHUIO pelaKLiMU U peleH3eHTa peljeH3UpPOBaHUue PYKOIIMCU MOXeET
IPOU3BOAUTHCH B O60Jiee KOPOTKUE CPOKH C L|eJIbI0 palioHaIbHOr0 GOpPMUPOBAHUS pe-
JlaKTOPCKOTro nopTtdes.

8. ComeprkaHue peleH31u:

8.1. PeuieH3usa [0J/KHA COZEPKaTh IKCIEPTHYK OLEHKY PYKOIMCHU IO CJIeAYIOLUM
napaMeTpam:

8.1.1. cooTBeTCTBUE COZlep>KaHUSA PYKOIIMCU ee Ha3BaHUIO;

8.1.2. aKTyaJIbHOCTb TEMBbI UCCJIEJOBAHUS;

8.1.3. Hay4yHas HOBU3Ha N0JIyYeHHBIX pe3yJIbTAaTOB;
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8.1.4. uesnecoo6pa3HOCTb NMyOJUKALUK PYKOIUCH, C y4€TOM paHee BbIMYLIEHHOW IO
JlaHHOMY BOIIPOCY JIMTEpPaTyphl;

8.1.5. nogaya MmaTepuasa (3bIK, CTUJIb, IOJTHOTA U JIOTUKA U3JIOXKEHHS );

8.1.7. 3aKOHHOCTb U 0600CHOBAaHHOCTb 3aUMCTBOBAaHUH.

8.2. PelleH3eHT BIpaBe [aTh peKOMeHAALUX aBTOPY MO yJy4YIIEHUI0 PYKOMUCH. 3a-
MeuYaHUs Y MOXeJaHUSl pelleH3eHTa J0J/KHbI ObITh 00'bEKTUBHBIMU U MPUHUUIHAIbHBI-
MU, HallpaBJIEHHbIMY Ha MOBbILIEHUE HAYYHOTO YPOBHS PYKOIUCH.

8.3. B 3akyIl04MTE/IbHOM YaCTH peLeH3UH JODKHO CoZepKaTbCA OJHO U3 CIeLyOLUX
peLieHnu:

8.3.1. pekoMeH0BaTh NPUHATb PYKOMUCH K NyOJIUKa UK B KypHaJe;

8.3.2. pekoMeH/10BaTh NPUHATbL PYKONHUCh K Nyb6snkauuu B JKypHasie ¢ BHeCeHHEM
TEeXHUYECKOH NPaBKY;

8.3.3. pekoMeH/10BaTh NPUHATH PYKONHUCh K Nyb/arkauuu B JKypHase mocie ycTpa-
HeHHs aBTOPOM 3aMeuyaHHU peljeH3eHTa (C Noc/aeyIlIMM HalpaBJeHueM Ha OBTOPHOE
peLleH3MpOBaHUE TOMY K€ PELIeH3EHTY);

8.3.4. pekoMeH/10BaTh OTKa3aThb B MyO6JMKaLUU pyKonucu B JKypHase Mo npuyrHe
HECOOTBETCTBHUSA ee HayYHOT'0 YPOBHS UJIM UHBIX KPUTEpUEB TPeOOBAHUSAM, NIpebsBJisie-
MbIM K COOTBETCTBYIOIIUM PYKOIIHUCSM.

9. B ciyyae npUHATHUA peLleH3eHTOM pelleHusd, ykazaHHoro B noamn. 8.3.3 Ilopsazgka,
JlopaboTaHHas (mepepaboTaHHasl) aBTOPOM PYKONHKChb MOBTOPHO HalpaBJsieTcd Ha pe-
LleH31poBaHue. B ciydae, eciiv penjeH3eHT IpU NOBTOPHOM PeLleH3MPOBAaHUU NIPUHHUMAET
aHAJIOTUYHOE pelleHue, PYKOMUCh CYMTAeTCs OTKJIOHEHHON U OoJsiee He MOAJIEXHUT pac-
CMOTpeHHI0 pefakyuen XKypHasa.

10. B ciyyagx NpUHATUA peLeH3eHTOM pelleHWH, YKa3aHHbIX B mnoAmn. 8.3.2-
8.3.4 llopsaaKa, TEKCT pelieH3UU HallPaBJISIETCA aBTOPY PYKOIUCH.

11. OKoHuYaTeJIbHOE pellleHUe O MPUHATUU PYKONUCH K Nyosinkauuu B XKypHasie npu-
HUMaeT PeJakJMOHHBIM COBET HA OCHOBAHUHU peLeH3UH.

12. OpuruHaibl peLeH3Uu XpaHATCA B peAakuuu JKypHasa B TedyeHUe NATHU JIeT
C MOMEHTA UX NO/IMCAHUSA PELleH3eHTOM.

13. B TeyeHue cpoka, yctaHoBJIeHHOTO I1. 12 [lopgaaka, Koy perneH3uu npesocTaBJi-
eTcsi B MUHUCTEPCTBO 00pa3oBaHUsA U Hayku Poccuiickon ®Penepanyu B ciydyae MOCTyI-
JieHUs B peflakyuio KypHasia COOTBETCTBYIOLLEro 3anpoca.

PROCEDURE FOR REVIEWING MANUSCRIPTS,
SUBMITTED FOR PUBLICATION
IN THE JOURNAL "THEORY OF STATE AND LAW"

1. This Procedure for reviewing manuscripts submitted for publication in the journal
Theory of State and Law (hereinafter referred to as the Procedure) determines the proce-
dure for reviewing manuscripts of scientific articles, reviews, reviews and reviews provid-
ed by authors for publication in the journal Theory of State and right-va "(hereinafter - the
Journal).

2. Each manuscript submitted to the editorial office of the Journal must undergo a re-
view procedure.

3. The manuscript received by the editorial office of the Journal is reviewed by the
chief editor for its compliance with the profile of the Journal, the requirements for format-
ting and is sent for review to a specialist.
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4. As a general rule, reviewing is carried out by one of the members of the editorial
board - a specialist on the subject of the reviewed materials, who has scientific publica-
tions on the subject of the reviewed manuscript over the past three years.

For a more effective expert assessment of manuscripts, the editorial board has the
right to involve external reviewers - specialists on the subject of the reviewed materials
(doctors or candidates of science, including practitioners who have had scientific publica-
tions on the subject of the reviewed manuscript over the past three years).

5. Reviewers are advised that the review procedure is confidential. Reviewers are not
allowed to make copies of articles and transfer them to third parties.

6. Reviewing is carried out confidentially for the authors of articles. The review is
provided to the author of the manuscript upon his written request without a signature and
without specifying the name, position, place of work of the reviewer.

7. Terms of reviewing manuscripts:

7.1. The editor-in-chief of the Journal considers the manuscript submitted for publica-
tion in accordance with clause 3 of the Procedure within seven days from the date of its
submission to the editorial office.

7.2. The reviewing of the manuscript by a specialist is carried out within four to elev-
en days from the moment the manuscript was submitted to him by the editor-in-chief.

7.3. Within the terms specified in sub. 7.1 and 7.2 Order, excluding weekends

and holidays established by the current legislation of the Russian Federation.

7.4. By agreement of the editorial board and the reviewer, the review of the manu-
script can be carried out in a shorter time frame in order to rationally form the editorial
portfolio.

8. Content of the review:

8.1. The review should contain an expert assessment of the manuscript according to
the following parameters:

8.1.1. correspondence of the content of the manuscript to its title;

8.1.2. Relevance of the research topic;

8.1.3. scientific novelty of the results obtained;

8.1.4. the expediency of publishing the manuscript, taking into account the literature
previously released on this issue;

8.1.5. presentation of material (language, style, completeness and logic of presenta-
tion);

8.1.7. the legality and validity of borrowing.

8.2. The reviewer has the right to give recommendations to the author on how to im-
prove the manuscript. The comments and wishes of the reviewer should be objective and
principled, aimed at improving the scientific level of the manuscript.

8.3. The final part of the review must contain one of the following solutions:

8.3.1. recommend to accept the manuscript for publication in the Journal;

8.3.2. recommend to accept the manuscript for publication in the Journal with tech-
nical revisions;

8.3.3. to recommend to accept the manuscript for publication in the Journal after the
author has eliminated the reviewer's comments (with subsequent referral to the same re-
viewer for re-review);

8.3.4. recommend to refuse publication of the manuscript in the Journal due to the
discrepancy between its scientific level or other criteria to the requirements for the corre-
sponding manuscripts.
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9. If the reviewer makes the decision specified in sub. 8.3.3 Procedure, revised (re-
vised) by the author, the manuscript is re-sent for review. If the reviewer makes a similar
decision during re-reviewing, the manuscript is considered rejected and is no longer sub-
ject to review by the editors of the Journal.

10. In cases where the reviewer makes the decisions specified in sub. 8.3.2-8.3.4 Order,
the text of the review is sent to the author of the manuscript.

11. The final decision on the acceptance of the manuscript for publication in the Journal
is made by the Editorial Board based on the review.

12. The originals of the reviews are kept in the editorial office of the Journal for five
years from the moment they are signed by the reviewer.

13. Within the period established by clause 12 of the Procedure, a copy of the review is
submitted to the Ministry of Education and Science of the Russian Federation in case of
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