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VII MexayHapoaHass Hay4YHO-Te€OpEeTHYECKAA
KoOHbepeHIIHA

«deAOBEK-MIPHPOZAA, AHYHOCTH-OOIIECTEBO, TPAXKAAHHH-TOCYAapPCTEO
B YCAOBHSIX HH(OpPMaTH3allHH H HH(PPOBH3ALHH POCCHICKOro obiiecTBa
B HHTEepecax YCTOHYHBOI'O pa3BHTHSI»
(k 30-AeTHeMY r00HAEI0 FOpHAHYIECKOrO HHCTHTYTA)

VII International Scientific Conference
“Man-nature, personality-society, citizen-state in the context
of informatization and digitalization of Russian society in the interests
of sustainable development”
(for the 30th anniversary of the Law Institute)

10 urona 2022 roxa (10.00-17.00)
CaukT-IleTepOypr, ya. 'aBanckas, 3

MexpernoHaanbHasd acconualysgd TEOPETUKOB TIoCydapcTBa UM IIpasa,
PEAKOAAETHUH XKYypHaAOB «Teopus: rocyzmapcrsBa U mpaBar, «KOpuaudeckas MBICABY,
«BecTHHUK 00IIleli W oTpacaeBodl Teopuu mpaBar, «COBpeMEHHOE POCCHMICKOe

npaso», «BectrHuk HHcTtuTyTa npaBa ballkupcKoro - rocyapCTBEHHOIO
yHuUBepcuTeTar, «BecTHHK KOCTPOMCKOro rocymapCTBEHHOTO YHHBEPCHUTETAY,
«BekTop HayKH ToABATTHHCKOTO rOCy1apCTBEHHOTO YHUBEPCUTETAY,

«Murparmontoe mpaBo», «Dilemas contemporaneos-educacion politica y valores»
(Mekcuka) 05 umroHg 2022 roxma (Cankt-IleTepOypr) B 049HO-3a04HOM opMarte
npoBoagaT VII MeXAayHapoAHYI0  HAYYHO-TEOPETHYECKYI0  KOH(PEPEHIIHIO
«HeAOBeK-IIPUPOIa, AUYHOCTH-00-IIIECTBO, I'PaKAaHUH-TOCYAAPCTBO B YCAOBHUSAX
HH(opMAaTH3AIIMN U [UQPPOBU3AINN POCCHUHCKOro o0IIecTBa B HHTEpPecax
YCTOMYHBOIO Pas3BUTHUs» MOCBSLIeHHYI0 30-AeTHio oOpaszoBaHus HOpmamdeckoro
uHcTuTyTa (CakT-IleTepOypr).

K BBICTYIIA€HHIO C [O0KAQIaMHU IIPUTAQIIAIOTCH MOOKTOPa M KaHAUAATHI
HayK, acCIHpaHTbl (aIbIOHKTbI) U COHUCKATEAH, CTYAEHTbI, IIPAKTUKYIOIIIME
FOPUCTEI.

Perucrpaunusa 10 uioHsa 2022 roza: 9.30-10.30 (MoCKOBCKOe BpeMs),
Ha4yaao pab6oTsl KoHpepenuuu: 10.30, nepepsniB: 13.00-14.00, oKOHUYaHHE
pa6oTsr xoHdepeHUHu: 16.00.

Pabouune g3bIKH KOH(PEPEHIIUH — PYCCKUH U aHTAUHCKHM.

[Ipoe3n ¥ mpoxkKMBaHHE HHOCTPAHHBIMH M HHOTOPOAHUMHU y4YaCTHUKaAMU
OIIAQYHBAIOTCHI U OPTAaHU3YIOTCS CaAMOCTOSTEABHO.
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Jlokaampl, CTaTbH, COOOINEHUA HAO0 HaOpaBUThb 0 15 uioaa 2022 roma
B 9A€KTPOHHOM BH/e ITo aapecy: matgip2017@yandex.ru uAu B Ie4aTHOM BHUE
o agpecy: 119415, r. MockBa, yA. YoaabloBa, foM 19, kopiyc 1, od. 12.
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KoH(epeHIInH, OyaeT pasmenieHa B cucreme E-library (PUHLI).

Mamepuanvt koHpepeHyuu 6yoym pasmeuwieHsvl 8 Homepe 3 HCypHaAna
«Teopust 2ocydapcmea u npaea» 3a 2022 200, e Opyaux >YpHaniax UuH-
dopmayuoHHbIX nNapmHepoae.

Paccrinka KypHasa B COOpHHMKa aBTOpaM, 3aKas3aBIIUM [Ie4YaTHBIH BapH-
aHT, BMECTe C CepTU(PUKATOM, OyAeT ITPOU3BOAUTHCS IIEHTPAAN30BAaHO, [TOCPEI-
cTBOM mouThI Poccuu, mipocToit 6aHmepoario rtocae 15 uroag 2022 roaa.

HudopmaunuoHHbIE TIAaPpTHEPHI

ﬁz (1;)1:})11?;1\ KypnHaa KypHaa KypHaa
rocynaperea «HOpuonyeckas <<C01§peM6HHoe «HOpuouyeckas
HayKa» POCCHICKOE ITpaBoO» MBICAB»
U IIpaBa»
KypHaa
BectHUK KypHaa «BecTHUK
KocTpomckoro «BexkTop HaykKu TOABATTHHCKOTO HWucTuTyTa nipaBa
roCy1apCTBEHHOIO roCyapCTBEHHOTO YHUBEPCHUTETA» Bamikupckoro
YHHUBEPCHUTETA Cepu4a: IOpuaunyeckre HayKHu roCyIapCTBEHHOTO
YHHUBEPCHUTETA»

YBEPEHHOCTb B KAMKAOM PEWEHMM,

—

“parinor N84 [AFEHT
=7 «Mwurparronsoe _ _f

ﬁy MHDOPMALEOHHO TPABOBOE DEECTIEXEHIME

4 IIpaBoO»
Komnianuga
«KorcyasTanT-Ilaroc»

Komnanug «apant

KypnHaa
«Dilemas contemporaneos-educacion politica y valores» (Mekcuka)
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Odopmnenue mamepuanos

1. Pykomuch cTaThu OOAXKHA OBITH OTIIeYaTaHa depe3 1.5 KOMIIbIOTEp-
HbIX UHTepBaasa 14 mpudToM, CTPaHUIILI ITPOoHyMepoBaHbl. CHOCKU 0opM-
ASIFOTCS B BHJE€ 3aTE€KCTOBBIX CCBIAOK B COOTBETCTBHHU C OuOAMOrpaduiecKU-
MH TpebOBaHUAMH, pPa3MELIAIOTCS IIOCA€ TEKCTa CTaThbH II0[J 3arOAOBKOM
«Bubamorpacgryeckuii Criucok». VICTOYHHUKU B CIIUCKE PACIIOAATalOTCs B COOT-
BercTBUU ¢ 'OCT P 7.0.5-2008 «CripaBKHU 110 0(POPMAEHUIO CIIMCKa AUTEPATY-
pbD». IIpu cchiAke Ha KOHKPETHBIN (hparMeHT TEKCTa UCTOYHHKA B OTCHIAKE yKa-
3pIBaeTCs NOPAAKOBBIM HOMEP U cTpaHUllbl. Hanpumep:

— B TekcTe [8, c. 15];

— B 3aT€KCTOBOH cchiake: Komapos C.A. Ob1riast Teopud rocygapcTBa U IIpaBa:
yuebHuK. 9-e u3n. — M.: U3n-Bo FOpaiit, 2019. — 506 c.

2. O6beM cTaThbU He NOAXKEH IIpeBhINIaTh 10 MAIMHOIUCHBIX CTPaHUILL.

3. Cratps(u) actimpaHTa(0B) HOAXKHBI OBITH COTAACOBAHBI C WX HAYYHBIM
PYKOBOIUTEAEM (PYKOBOIUTEASIMH).

4. Cratbu, HaAIIpaBA€HHBIE aBTOpaM Ha OOpPabOTKy, IIOJAEKAT BO3BPATY
B PEOAKIIUI0 B PEKOMEHIOBAHHBIM CPOK C IPOU3BOACTBEHHBIMH H3MEHEHUIMU
U UCIIPaBAECHUIMHU B TEKCTE.

5. CraTrey Ha PyCCKOM (QHTAHUMCKOM) 93bIK€ MOXKHO HaIIpaBUTh TAKXKE Ha
SAEKTPOHHBIN aJpec pemakIuu KypHasa «Teopusa rocymapcTBa U IIpaBa»
matgip2017@yandex.ru

6. ®oTorpacdpusa aBTopa (5 x 6 cM.) — MO KEeAAHHIO.

7. B cayuyae HecOOAIOEHUSI HACTOLAIIUX TPeOboBaHUM 110 0(POPMAEHUIO ITyO-
AVKAIIUU PeaKIUs OCTaBASET 3a COOOM IIpaBo ee He pacCMaTpPUBATh.

REQUIREMENTS
for Manuscripts, submitted for publication

1. The text of article should be printed in 1.5 computer range 14 print.
Pages must be numbered. Footnote out in the form of references in the end-
notes according to bibliographic requirements are placed after the text of the
article under the heading «References». Sources in the list are arranged in ac-
cordance with GOST R 7.0.5-2008 «Help on registration list of the literature».
When referring to a specific piece of text is-sending source in the serial number
and pages. For example:

— In the text [8, p. 15].

— In transtextual link: Komarov S.A. The general theory of state and law:
the textbook. 9-th ed. — M.: Publishing House "Yurait", 2019. — 506 pp.

2. The paper should not exceed 10 printed pages.

3. Articles, aimed authors for revision shall be returned to the editor
in the recommendatory term production changes and corrections in the text
(in the form of imprint) and an electronic copy.

5. Article sent by E-mail: matgip2017@yandex.ru

6. Photo of author 5 x 6

7. In the case of non-compliance with these requirements by designing the
publication editors reserve the right not to consider it.
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CraHmapTsl o0hopMAEHHSI MaTEPHAAOB

1. MaTtepuan OoAKeH OBITH IIOATOTOBAE€H U OTIPABAEH Ha MOIepPallHuio
B popmare .doc aubo .docx;

2. 913bIKU MaTepHasra — PyCCKHH AU00 aHTAHHCKHH;

3. Pasamep crpanuisl — A4, opueHtranud — «KHU>KHAas;

4. Iloaa crpanulpl: Bepxuee — 20 mM, Huxknaee — 20 mM, IIpaBoe — 20 MM,
AeBoe — 30 MM.;

5. OTctTym nepBo# CTPOKH ab3aria caeBa (KpacHas cTpoka) — 1,25 cwm;

6. [Tepsrrit ab3a1; — PO aBTOPOB (BhIpaBHUBAHUE II0 IIPABOMY Kparo);

7.Bropoit ab3ai; — HauMeHOBaHHe opraHu3allld, CTpPaHa, TOPOMd, IAEK-
TpoHHBIN aznpec (E-mail) (BeIpaBHUBaHUE — 10 IPAaBOMY Kparo);

8. Tperuti ab3ary — IloaHOe Ha3BaHHE TEMBI CTAaTbU (BbIpAaBHUBAaHHUE II0
LIEHTPY, HadepTaHUe IIOAYKHUPHOE) Ha PYCCKOM U aHTAUNCKOM SI3bIKaX;

9. [laree aHHOTAIIMS U KAIOUEBBIE CAOBA HA PYCCKOM H3bIKE€ U aHTAHUNMCKOM
93bIKaxX; TEKCT CTaTbhbU (MEXKIYCTPOYHBIHM HHTEpBaa — 1,5 CTPOKH, BbIpaBHHUBA-
HUE — I10 IITUPUHE, 63 IePEHOCOB);

10.Bo BceMm Tekcte craThu mpudT — Times New Roman, paszmep mpudra —
14 xerap;

11.BubanorpaduyecKuii CIIHUCOK HCIIOAB3YeMOM AHTEpPaTyphl: KasKAbIH HC-
TOYHUK JIOAKEH OBITH HAIIMCAH C HOBOI CTpoKH. HeoOxommmo ykaszaThb IIOAHOE
HauMeHOBaHHE UCTOYHUKA U aBTOPOB.

12.Kak TOABKO cTaTbsl OyZeT IIpoBepeHa pPEeleH3eHTaMH U pPeKOMeHOoBaHa
K IIyOAWKAIINH, aBTOP IIOAYYHUT COOOIlleHHE O NPUHSTHH MaTepHasa U CTOUMO-
CTH OPTaHU3aIllMOHHOTO B3HOCA C YKa3aHUEM Ha MOPSA0K U PEKBU3UTHI OIIAATHI.

OPTAHHU3ALIMOHHBIN KOMUTET KOH®EPEHIIUH

1. PeBHOBa Mapusa BopHcoBHa — IIpe[cenaTeAb OPrKoMHTeETa KOHQeEepeH-
IIUY, yapenuTeab JacTHOro opbpa3oBaTeAbHOrO yUpeXKIeHHd BBICIIIEr0 o0pa3oBa-
Hua «Opuanyeckuit nacTuTy™ (CaHkT-IleTepOypr), raaBHBIM pefakTop KypHasa
JOpunuyeckad MbBICABY, KaHOUAAT opuandeckux Hayk (r. Cankr-IlerepOypr,
Poccus).

2. Moanmykx Hukroaam HBaHOBHY — COIIpeaCENaTEAb OPTKOMHTETA KOH-
depeHIIY, BUlle-TIPpe3ueHT MeXXpernoHaAbHOM accoliualiii TEOPETHUKOB I'OCY-
JapcTBa U Ipasa, npodeccop Kadeapbl TEOPUU rocyfapcTBa U IIpaBa, MEXIY-
HapOLHOI'0 M €BPOIIENCKOro mpasa AkKaneMuu npasa u ynpasaenus @CHUH Poc-
cum, rmpodeccop Kadenpsl TEOPHUH U UCTOPHUU TocyaapcTBa U npasa Opuaude-
ckoro uHctutyTa (CaHkT-IleTepOypr), HOKTOpP IOPHUAMYECKHX HayK, IIpodeccop
(r. Pazans, Poccug).

3. Kapu CroHOepr - compeaceqaTeAb OPrKOMHUTETa KOH(PEPEHIUH, II0-
MOIITHUK YA€Ha ITapaameHTa PuHagaHauu, [Ipe3naeHT reorpaduydeckoro ooblie-
crBa Punagaauu, Ph.D.Geography, Dr.h.c. of Law (r. XeabcuHku, PUHAGHIUS),
nokTop honoris causa YacTHoro o6pa3oBaTeAbHOI0 yUpPeKAEHUS BBICIIETO0 00-
pazoBanud «fOpuanyeckuit uactuty™ (Cankr-IleTepObypr).

4. Apo3moBa AaekcaHapa MuxaHAOBHAa — COIIpeaCENATEAL OPTKOMUTETA
KOH(epeHIINH, npodeccop Kadeapsl IIPaBOBOU KYABTYpPhI U 3alllUTHI IIpaB 4Ye-
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roBeka IOpuamyeckoro ¢akyarreTa PemepasbHOTO TOCYAapCTBEHHOIO aBTO-
HOMHOIO 00pa30oBaTEeAbHOIO YYpeKIOEeHHUs BBICIIero oOpaszoBaHud «CeBepo-
KaBkasckuit penepasbHbili yHHUBepcuUTeT (. CTaBpPONOAB), JOKTOP IOpHAUYE-
CKHUX HayK, IIpodeccop.

5. XabuOyaun AAuK TaAMM3HOBHMY - COIIPEACENATEAb OPrKOMHUTETA
KOH(EepEeHIINH, 3aBeaylolmit Kadeapod (pHMHAHCOBBIX U 3KOHOMHYECKUX pac-
caenoBanuil BIITA (paxyasrer) MI'Y mm. M.B. AomonocoBa, mpodeccop Ka-
denprl TEOpUU rocyapcTBa U IIpaBa U HOANTOAOTHH HOpuamndyeckoro pakyabTe-
Ta MI'Y um. M.B. AoMoHOCOBAa, T'A. pefakTop XypHasa «<MHUTrpPallMOHHOE IIPaBoO»,
3acAyKeHHbIN opuct Poccuiickoii denepanyn, OOKTOP OPHUAWYECKHUX HAYK,
npodeccop (r. Mocksa, Poccug).

6. I'pysneB BaangucaaB BaAaaHMHPOBHY — IIPOPEKTOP 10 Hayke KocTpowm-
CKOI'0 T'OCyJapCTBEHHOI'O YHUBEPCUTETA, TA. PEAAKTOP XKypHaaa «BectHUK KocT-
POMCKOTrO roCyJapCTBEHHOI'O YHHUBEPCUTETA», JOKTOP IOPUANYECKHX HaAYK, IIPO-
deccop (r. Kocrpoma, Poccus).

7. KomapoB Baamumup CepreeBHY — rraBHBIM penakTop kKypHasa «Teo-
pHs rocyJapcTBa U IIpaBar», KaHAUAAT IOpUANYECKUX HayK (r. MockBa, Poccug).

8. HpomrtaukoB [eHHnc BaaaumMHupoBHY — foleHT Kadenps! «Teopuda mpa-
Ba, UCTOPHU4A IIpaBa U MeXAyHaponHoe IpaBo» IOpuamyeckoro uHCTHUTyTa Poc-
cuiickoro yHuBepcurera TpaHcnopta (MUUT), kanguaat ropuaudecKUxX Hayk,
poueHT (r. MockBa, Poccug).

9. KomapoBa TaTbsasHa ABBOBHAa — COIIpEeCEAATEAb OPrKOMHUTeTa KOHe-
PEHIIMH, IIPOPEKTOP II0 HayKe W HHHOBanuaMm HOpuaW4YecKoro HWHCTUTyTa
(CaukT-IleTepOypr), OTBETCTBEHHBIN ceKpeTaph MeKpernoHaABHOM acCOIUaIluu
TEOPETUKOB I'OCylapCTBa U IIpaBa, 3aMECTUTEAb 'AABHOI'O pelakKTopa XKypHasa
“Law and Power”, kanguaaT :opuagudecKUx HayK, OO1eHT (r. MockBa, Poccug).

10. XagyaTypoB Pyzmoabd AeBOHOBHY — COBETHUK peKTopaTa TOAbITTHH-
CKOTI'0 TOCyJapCTBEHHOIO YHUBEPCUTETA, NOKTOP IOPHUANYECKUX HayK, Ipodec-
cop (r. ToararTu, Poccus).

11. Muukasa Eaena BaaaummupoBHa — Ipodeccop Kadeapbl YTOAOBHOIO
npaBa U KpuMuHoaoruu IOzxkHO-KazaxcTaHCKOro rocyfapCTBEHHOIO YHUBEPCH-
Tera uM. M. Ayas3oBa (r. IIeimkeHT, Pecriybauka Kazaxcran); mpodeccop Ka-
denpsl KOHCTUTYLIMOHHOTO U aJMUHHUCTPATHBHOTO ITpaBa YacTHOro opbpaszoBa-
TEABPHOTO Y4YpeXKAeHHd BbIclIero obpaszoBaHuga «(OpuaudecKuii UHCTUTYT»
(Cauxkr-IleTepOypr), JOKTOP IOPUANYECKUX HAYK, IIpodeccop.

12. CaabaukoB BukTop IlerpoBHY - [Ipe3snnentT PoHna noanepKKu HAYKH
u obpa3oBaHUS B 00AACTH ITPABOOXPAHUTEABHOU AEATEABHOCTH «YHHUBEPCHTETY,
TAaQBHBIM penaxkTop XKypHasa «Opuamdeckad HayKa: HCTOPHS M COBPEMEH-
HOCTB», 3aCAY2KE€HHBIN nedaTeAb HayKu Poccuiickoyl denepanuu, JOKTOP IOPULH-
4eCKHX Hayk, npodeccop (r. Cankr-IlerepOypr, Poccus).

13.TaaneB PapuT XaTHNOBHY — COIIpeAcCedaTeAb OPrKoOMHUTeTa KOHge-
peHI1H, mpodeccop Kadeaprsl TEOPUH rocyaapcTBa U npaBa WHcTuTyTa npasa
dI'BOY BO «Bamkupckuii rocyiapCTBEHHBIM YHUBEPCUTET», TA. PEOAKTOD XKyP-
Haaa «BectHuk MHCcTHUTyTa npaBa BallKUPCKOro rocyaapCTBEHHOIO YHUBEPCH-
TeTar», JOKTOP IOPUANYECKUX HayK, NOLEHT (r. Yda, Poccus).

14. ConupuH Muxauma IOpseBHY - coIIpe/icefaTeAb OPTKOMHTeTa KOHde-
PEeHIINU, MOLIEHT Kadeapbl TEOPHUH U HCTOPHUHU I'OCyJapCTBa U IIpaBa U MEXKIYy-
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HaponHoro mnpaBa Opunmyeckoro mHCcTUTyTa PI'AOY BO «Camapckuil Hamuo-
HaABHBINM HCCA€AOBATEABCKUH yHUBepcUTeT uMeHHU akageMuka C.II1. KopoaeBav,
KaHOUAAT IOPUAUYECKUX HAYK, JOIIEHT.

16. Ky3pmMuH Hrops AAeKCaHAPOBHY - COIIPEACEAATEAb OPIrKOMUTETA
KOH(EPEHINH, MOLIEHT Kadeaphbl TEOPHUHU U UCTOPHHU ToCyJapcTBa u mpaBa Hp-
KYTCKOTO IOPHAUYECKOTO MHCTUTYTA ((puanasa) oeaepasbHOrO roCyaapCTBEHHO-
o Ka3eHHOI0 00pa3oBaTEABHOTO VUPEKIEHHS BBICHIETO oOpa3oBaHUA «YHHUBEP-
cuTeT HpoKypatypbl Poccuiickoit ®enepaiiymn», KaHAUAAT IOPUAUYECKUX HAYK,
JOLIEHT.

17. Ily3ukoB PycaaH BaaaMMHPOBHY — OIIEHT Kadeapbl I'pazkaaHCKOIO
npasa u nporecca Macruryra npasa 'OYBIIO «TaM0OOBCKHM rocygapCTBEHHBIM
yuuBepcuteT uMeHu [.P. [lepxkaBuHa», KaHAUAAT IOPUANYIECKUX HAYK, JOLIEHT.

HudopmanunoHHbIE TaPpTHEPHI

2KypHaa Kypraaa
yP KypHaa KypHaa yb o
«Teopusa «BecTHUK 00I111€#1
«GFOpuanyeckas «CoBpeMeHHOE N
rocygapcraa . U OTPacAeBOU
HayKa» POCCHICKOE IIpaBoO»
U IIpaBa» TEOPUU IIpaBa»
KypHaa
BectHUK Kypnaa yP
«BecTHUK
KocTpomMmckoro «BekTop HayKu TOABATTHHCKOIO MHOTHTVTA
roCy1apCTBEHHOTO rOCyJapCTBEHHOI'O YHUBEPCUTETA» HpaBZ
HUBEPCUTETA Cepuga: KOpuaguyeckue HAYKH
y p p puA Y Bamrl'y»
= KypHaa
el yP KypHaa
ﬁy «MurpariioHHOe

«FOpuguyeckast MbICAB»

Kommanuga HpaBo»
«KoHCyABTAQHT-
Ilaroc»

KypHaa
«Dilemas contemporaneos-educacion politica y valores» (Mekcuka)
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5.1.1. TEOPETHKO-HCTOPHYECKHE
IIPABOBBIE HAYKH

HayuyHasa cTaThs

YOK 340
BBK 67.0
DOI: 10.47905/MATGIP. 2022.125.1.001

IlpaBOBOE pEryAHPOBaHHE OXPaHbI 3J0POBbS
H MEAHIHHCKOI'O OOCAYXKHBaHHS AHIIL,
3aMEINAIOUINX MYHHIIHIIAABHBIE JOAKHOCTH

B.A. AradoHOB"

AHHoOTanmua. /[aHHadg cTaThs IIOCBLIIEHA OCOOEHHOCTSM IIPaBOBOrO obecriede-
HUS OXPaHbl 30POBbS U MEIUIIMHCKOTO OOCAYKWBaHHS AWII, 3aMEIIAIOIINX MYHHUIIH-
IaAbHBIE TOAKHOCTH B CyOBeKTax Poccutickoit Penmepanmu. CrienuasbHOE€ BHUMAHHE
yAeAseTCcd OCHOBHBIM (PAKTOpPaM PHCKA TPYAOBOTO ITPOIleCCa MYHHIIHUIIAABHOTO CAYXKa-
IIIETO, MepaM CTabHAU3AIIUN €T0 COITUAABHOM 6€30ITacHOCTH.

ABTOp TOomAEpPIKMBAET HUAEI0 O TOM, UTO AWIAM, 3aMeIAoINX MyHUIIUIIaAbHbIE
JOAZKHOCTH U YA€HAM HX CeMeM rapaHTHPYeTCs MEIUIIMHCKOe OOCAy:KUBaHHUE, B TOM
YHCA€ TIOCAE€ BBIXOZA Ha MEHCHIO. [JaHHOEe MOAOXKEHHE €CTh (popMa peasns3alliy mpaBa
POCCHUHCKHUX TpaxKaH Ha OXpaHy 340POBbs, UTO B ITOAHOM MEpe COOTBETCTBYET IIOAO-
xxkeHuaM Koucruryiuu Poccuiickoit deneparyu.

KaroyeBbI€ CAOBA: MyHUIUIIAAbHBIE CAyzKalllhue, MyHHUIIUIIAaAbHbBIE [JOAYKHOCTH,
oxpaHa 3/I0POBbsl, TPOPEeCCHOHAAN3AITUS AeITEABHOCTH.

Poccutickoii ®enepaiiuy Ha CETOOMHSAIIHUN NEHb KOHCTUTYIIHOHHO,

a TakKe Ha denepasbHOM U PETHOHAABHOM yPOBHAX HAXOOAT IIH-

POKOE OTpaskK€HHE U 3aKPEIIACHHE MEPbI COIIMAAbHOM 3alllUThI ca-

MBIX Pa3HBIX CAOEB HaceAeHUsl. OcoOyI0 KaTeropuio IpaskaaH MIpei-

CTaBAdIOT AHWIlA, 3aMeEIAolIe MYHHUIIUIIaAbHBbIE JOAYKHOCTH, TaK
KaK OHU BBIITIOAHSIOT COIIMAABHO 3HAYHMYIO AE€SITEABHOCTD, TPEOYIOIIYI0 BHICOKO-
o ypoBHA NPOdPeCCHOHAABHON KOMIIETEHTHOCTH U 3MOIIMOHAABHOM BBIHOCAUBO-
ctu. 3aboTa CO CTOPOHBI rOCyJapcTBa O PabOTHUKAX HAHHOM Cephbl IMPOSBAS-
eTCs B CO3/IaHUHU OXPAaHbI 3I0POBbS U MEIUIIMHCKOTO OOCAY>KHUBAHUSI.

K Aunam, 3aMemniaroliyM MYHUIIHUIIAABHBIE JOAKHOCTHU, UCXOAd U3 II0AO-
xxeHuii PemepasbHOoro 3akoHa OT 6 OKRTAOps 2003 r. Ne 131-d3 «O6 obImux
OPUHIMIIAX OPraHU3allUHM MECTHOIO camoyrpaBaeHud B Poccuiickoit ®enepa-
U [4], OTHOCATCS TAaBbI MyHUIIMIIAABHBIX 00pa30BaHUM, a TaK¥Ke AelyTaThl,

* Aeacgporoe Banenmur Anexkcaroposuu, K.10.H., JOIIEHT Kadeapbl TPyAOBOTO U COIIHAAB-
HOro npaBa Ypaabckoro mHCcTHUTyTa yupaBaeHus PAHX u I'C nopu [Ipe3sugenre PP. E-mail: nas-
tya_alex13@mail.ru
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1(125)-2022 Kpranveckan muican

YA€HBI BEIOOPHOI'0 OpraHa MEeCTHOT'O CaMOYIIpaBA€HHS, BEIOOPHBIE JOAKHOCTHBIE
AWIIIa MECTHOIO caMoyIipaBaeHUs. McuepribiBarolive IIEpedHU AHWIL, 3aMeIlaro-
IIIX MYHUIIUIIAABHBIE JIOAKHOCTH, OIIPENEASIOTCS 3aKOHaMU CyOrpeKToB PP u yc-
TaBaMM MyHHIIUIIAABHBIX 00pa30BaHUH.

B coorBercrBuu co crarbeil 41 KoHcrutyuued Poccuiickodl Penepanyiu
[1] 1 craTtpu 1 OcHOB 3akoHOmaTeAbcTBa PP «O06 oxpaHe 340pOBBs rpaskaaH» [2]
rOCyZIapCTBO TapaHTHPYET CBOUM TpakaaHaM OXpaHy 340POBbI H IIPEIOCTaB-
A€HUE MEIUIIMHCKOM IIOMOIIM — OECIIAATHO 3a CYET CPeACTB OIOIZKETOB, CTPaXo-
BbIX B3HOCOB U Ip. [laHHad rapaHTHd PacIIpOCTpPaHdAeTCd U Ha AHIL, 3aMellaro-
IITUX MyHUITUIIAABHBIE JOASKHOCTH 0€3 KaKHUX-AN0O OTpaHUYeHUH.

Ocoboro nmopsgaka OXpaHbl 3[0POBbS AWIL, 3aMEMIAIONINX MYHUIIHUIIAABHbBIE
JMOAXKHOCTH, HE YCTAHOBA€HO. Mexkay TeM, oxXpaHa 3/J0POBbS AUIL, 3aMeIIaI0IINX
MYHUIIUIIAABHBIE TOAYKHOCTH, SBASETCS BaKHBIM (PAKTOPOM B CHCTEME COIIH-
aAbBHOM 3aIlUTHI.

Tak, A.A. [lepkad B aKMEOAOTHYECKOM HCCAEIOBAHUU pacCMaTpPUBAaET €T0
B paMKaxX IICUXOAOTHH 0E30IIaCHOCTH B yIIPABACHUH — CYIITHOCTHU IIPEayIIPeaIUTEAb-
HOM 0€30IIaCHOCTU U TEXHOAOTHH €€ obecriedeHUsd OAST AUWYHOCTH MYHHUITUIIAABHOTO
CAyzKalllero IIpu TpaHcdopMaruu oOIIIeCTBEHHBIX OTHOIIEHUH. OTO CBA3aHO
C IIPUYMHAMM PHUCKOBBIX COCTOSIHUU 3710pOBBbsl B VIIPABAE€HUH, IICUXOAOTMYECKOH
U ITpodpecCHOHaABHOU TpaHcopMalued cayskailero B cepe ynpaBaeHud. Ero
KOMIIETEHTHOCTBIO U CaMOOIIEHKOH BO3MOKHOCTEH B (pOpPMHPOBAHUU IICUXUYeE-
CKOM YCTOHYHUBOCTH M T'OTOBHOCTU K paboTe B HOBBIX YCAOBHULX Tpyda, depes
IIOHUMAaHUE YIIPABAEHUYECKUX, TEPPUTOPHUAABHBIX, ITPOMU3BOIACTBEHHBIX, COIH-
AABHBIX U TICUXOAOTHYECKHX aCIeKTOB M B IpHeMaX YIPaBA€HUS CBOUM 300-
poBBEM [9].

Anaan3 mpodeCCHOHAaABHOH MOESITEeABHOCTH AWI, 3aMEIIAIOIIUX MYyHHWIIH-
MTaABHBIE JOAYKHOCTH CBUIETEABCTBYET, YTO HUX TPY IIOCTOSTHHO COIIPSZKEH C Oe-
CTBUEM OSKCTPEMaAbHBIX (PAKTOPOB, CO3JAIOUINX MIPOOAEMHBIE 3KCTPEMaAbHbBIE
CUTyaIlHH.

OCHOBHBIMU (PaKTOpPaMH PHUCKa TPYAOBOrO MPOIEecCa MYHHIIUIIAABHOTO
CAYZKalIlIeTO CTaAu KOH(AUKTHBIE COCTOSHUSI COITMAaAbHO-3KOHOMUYECKOU cephl
yIOpaBA€HUL: CTpaTHU(UKaIUs HacCeAeHUs; aedopMalius COollMaAbHO-IIpodec-
CHUOHAABHBIX T'PYII, EHHOCTEH TPyHda, IIPECTUKHOCTH HPOQECCHil; moAdpH3a-
11Ul UHTEPECOB COOCTBEHHUKOB HMAW aQAMUHUCTpAUN NPEeArpUaTHH, ¢ OmZHOHU
CTOPOHBI, U HAEMHBIX PA0OOTHUKOB — C APYTOMH.

Kpome Toro, ympaBa€HHE B yCAOBHSX IpakJaHCKOrO o0InecTBa Tpedyer
COBEPIIEHCTBOBAHUS PETAAMEHTAIINN U KOPPEKIIUU COOCTBEHHOU OeSTEeAbHOCTHU
CAyZKallleTO B OTHOIIEHUH OII€HOK COIIMAABbHO-IIOAMTHUYECKUX OpPHEHTAllud TexX,
C KeM OH paboTaeT, U Mep CTaOHAHU3AIIUH €r0 COITMaAbHOM 0e30MacHOCTU U KOH-
TUHTE€HTa MyHUIUIIAABHO-COITMAABHOTIO yIIPaBA€HUSI, B KOTOPBIH OH BXOAUT. Ero
MOXKHO Pa3OeAUThb II0 IMOAUTHYECKHM OpPHEHTAIlUdM: OPHEHTHPOBAHHBLIE Ha
CHUABHYIO BAACTh, HA 0e3aAbTEePHATHUBHYIO BAACTh U Ha AIOAEU C IIECCUMUCTHYE-
CKUMH yCTAHOBKaMH, CHUTAIOIINX, YTO HUKAKUE MEPhI HEe ITPUHECYT JKEeAaeMOTO
yAy4YIIeHUd XKU3HU. Ha/io yuuThIBaTh, YTO MYHUIIUIIAABHBIHA CAyZKaIIUU B yCAO-
BHUSAX IEpPExXo/ia OT MIPAMOI0 YIpPaBA€HUI K aJAMUHHUCTPHUPOBAHUIO NOAXKEH y4U-
TBIBATh U U3MEHEHHd CBOUX TEXHOAOTHH B TPYLOBOM IIPOIlECCE, B CBS3HU C y4de-
TOM COOTBETCTBYIOHNIUX (PAKTOPOB PUCKA [Ad €ro IIPO(PeCCHOHaABHOTO 340PO-
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Bbd, IICUXOAOTHYECKHE HAIIPAXKEHHOCTHM M HUX IIOTEHLIMAaAbHBIE YPOBHH, BBI3bI-
BaloIllie ANYHOCTHBIE JAepopMaIiiu.

Hapmo nmpusHaTh, 4TO yPOBEHb PHUCKOB B paboTe AHMIA, 3aMEIIAOIIero My-
HUIIUIIAABHYIO JOAYKHOCTD IIPOIIOPIIMOHAAEH YPOBHIO COIIMAABHONM HAIPAXKEHHO-
CTH, KOTOPBIH MOXKHO OLIEHUBATH I10 ITIOAUTHYECKOM aKTUBHOCTHU IpakKJaH Tep-
PUTOPUH B OTBET Ha COIMAABHBIE CTPECCOPBI. 3MECh PACKPBIBAETCS IIOTEHIIH-
aABbHBIF yPOBEHBb IICUXUYECKOH HaIIPSKEeHHOCTH. B HeM 3HadeHue npuobpeTa-
IOT YPOBHH IICUXHYECKOI'O CTPECca, KOTOPbhIE XapaKTEePU3YIOT COCTOSIHHUE YEAO-
BeKa, MePeXOsIero OT BO30y:KAEHHS M HeHaIllpaBA€HHOM aKTUBHOCTU K IIO-
Tepe UHTepeca, anaTuu. [IpeaeAbHBIH yPOBEHb HANIPAXKEHUI NPUBOAUT K OHC-
coqpanugaM, KOTOpble HallpaBA€HBbI Ha HU3MEHEHHE (pas3pylleHue u gedopma-
IIMI0) AMYHOCTHBIX CTPYKTYP H COLIMAABHOM CTPYKTYPbI KHU3HEAEATEABHOCTHU
yeAOBEKa.

Bricoku#l ypOoBeHBb IICUXHWYECKOIO CTpPEecca CTAaHOBUTCS B OIPEAEAEHHOM
cMbIcA€ (PaKTOPOM AECTPYKTUBHOM COIIMAaABHOM aKTHMBHOCTU U HACEA€HUs, U ca-
MUX MYHHIIUIIAABHBIX CAYKAIUX. [IAS yCTOMYMBOCTH ITOCAEIHUX HEOOXOauMa UX
IIOATOTOBKA II0 OTHOIIEHUIO COXPaHEHHd IICUXHUYECKOIO 3I0POBbS C YYETOM
npoduas TpyAoBoro mnpoiiecca. Heo6xoamuMo 3HaATh U YPOBEHb OTKPBITOU (CKPBI-
TOM) COLlMaABHOM HaNpd:KeHHOCTHU. OIHAKO B HACTOSIIEE BPEMS HET peasbHOHU
OIIaCHOCTU A9 BO3HUKHOBEHHH CIIOHTAHHBIX, HEOPTaHU30BaHHBIX MaCCOBBIX
OEeCIIOpsiIKOB, HO OHH SBASIOTCS MIPEAMETOM HAIpPsKEeHHOH paboThl MYHHITH-
MAaABHBIX CAyKalmuxX. M mmpuxoguTcs paboTaThk C SMOIIMOHAABHBIMU IOASIPU3a-
UMM HACTPOEHUH Arofel, o0yCAOBAEHHBIMU HE TOABKO (paKToOpaMu MaTepH-
AABHOT'O 0AQTOIIOAYYHS, HO U PA3AUYUSIMH B MHPOBO33PEHYECKUX M [IEHHOCTHBIX
yCTaHOBKAaxX AIOJIEH, UX ITPo(peCCuOHaAbHON NeITEeABHOCTBIO 1 MECTOM B CTPYK-
Type 3aHSTOCTH.

Cratpa 23 PenepaspHOro 3aKoHa «O6 OCHOBaX MYHHUIIMIIAABHOH CAYKOBI
B Poccuiickoit denepainn» [S] peraamMeHTHpPYET MEAUIIMHCKOE OOCAy:KHBaHUE
AUII, 3aMEIAONINX MyHUITUIIAABHBIE JOAKHOCTH.

OcHoBomoAararoiasl poAb OXpaHbl 3J0POBbsl KaK HEOTHEMAEMOI'O YCAOBUS
JKU3HH o0liecTBa IIpu3HaeTcd B IIpeaMbyae u cT. 1 OCHOB 3aKOHOOATEABCTBA
Poccutickoit Peneparyu o0 oxpaHe 340poBhs rpaxkaaH [2], a cr. 2 KoHcruty-
nuu PO 3akpenageT, 9TO OXpaHa 340POBhS T'PakJaH BXOAWUT B YHCAO Hamboaee
BasKHBIX 00s13aHHOCTe# Poccuiickoro rocynapcrsa [1].

B HacTosiiee BpeMsl B IIeAdX OOecIiedeHUs KOHCTHUTYIIMOHHBIX IIpaB POC-
CHUgH Ha TIOAyYeHHe OecraaTHOM MeOHIIMHCKON momoru [IpaBureabcTBOM PP
7 nexabps 2019 r. yrBepxkaeHa [IporpamMma rocymapCTBEHHBIX rapaHTUH Oec-
IIAQTHOI'O OKa3aHUd IpazkJaHaM MeAUIIMHCKOHN romonw Ha 2020 rog u Ha maa-
HOBBIH niepuox 2021 u 2022 romoB [6], coraacHO KOTOPOH I'pazkaaHe MOTYyT Oec-
[IAQTHO MOAyYaTh MEPBUYHYIO MEIUKO-CAHUTAPHYIO IIOMOIIL; HEOTAOXKHYIO Me-
JULUHCKYIO IIOMOIIb; CKOPYIO MEOUIIMHCKYIO ITOMOIIb, B TOM YHCA€ CIIEITMAAU-
3UPOBAHHYIO (CAHUTApPHO-aBHAIIMOHHYIO); CIIEIIHAaAU3UPOBAHHYI0 MEIUIIMHCKYIO
IIOMOIIb, B TOM YHCA€ BBICOKOTEXHOAOTHYHYIO; MEIHUIIMHCKYIO ITIOMOIIL B OOABL-
HUYHBIX YYPEXKACHUSX U APYTUX MEOUIIMHCKUX OPTaHU3aLHSaX AN UX COOTBET-
CTBYIOILIUX CTPYKTYPHBIX IIOAPA3AEACHUIX B CAydadx IIAQHOBOH HMAH 3KCTPEHHOU
TOCTIMTaAU3ANH, TPEOYIOIMX ITPUMEHEeHUsT HHTEHCUBHBIX METO/I0B AUATHOCTH-
KU U A€YEHUSI, KPYyTAOCYTOYHOTO MEIUITMHCKOIO HAOAIONEHUS U (MAH) U30ALIIUH,

17



1(125)-2022 Kpranveckan muican

B TOM YHCAE II0 3MUIAEMHOAOTHYECKUM I[I0KA3aHUAM: IPU 3a00A€BaHUSX, B TOM
YHCA€ OCTPBIX, U IIPU ODOCTPEHHUSIX XPOHHYECKUX OOA€3HEH, OTPABACHUSIX U TPaB-
Max; IIPU I[IATOAOTHU OepeMeHHOCTH, polxax MU aboprax; B IIepHOod HOBOPOK-
JEHHOCTH.

denepasbHblii 3aK0H PP ot 28 urona 1991 r. Ne 1499-1 «O MegUIIMHCKOM
cTpaxoBaHUU rpaxkaaH B Poccutickoit deneparun» [3], ¢ IpUHATHEM KOTOPOTO
c 1 gaBapsa 1993 r. Oplaa BBegeHa CHCTeMa CTPaXOBOM MEOHIIMHBI KaK (DOPMBI
COLIMaAbHOM 3ammThl rpaxkaaH Poccuiickoit denepannn. Baarogapa atomy 3a-
KOHY 3paBOOXpPaHEHHE KaK CHUCTeMAa IIOAYYHAO OAHH M3 OCHOBHBIX HCTOYHUKOB
dpuHaHCUpPOBaHUS (IOMHUMO OIOMKETOB BCEX YPOBHEM) — cpeacTBa 00s13aTeABHO-
ro U AOOPOBOABHOIO MEIWIIMHCKOTO cTpaxoBaHud. OH OIIpemeArA IIPaBOBBIE,
5KOHOMHYECKHE U OPTaHU3aIl[MOHHBIE OCHOBBI MEAUIIMHCKOI'O CTPaxXOBaHUd Ha-
CeAeHHUsI, KOTOpoe, 00S3aHO rapaHTUPOBATh IpaskaaHaM B cAydae HeoOXOauMOo-
CTH TIOAyYEHHE MEIUIIMHCKOM IIOMOIIHM, BKAIOYAd U NPO(PHAAKTHUUECKYIO, 3a
CYET HaKOIIAEHHBIX CPEACTB.

AuniaMm, 3aMeNIaloIMX MYHHUIIUIIAABHBIE MOAXKHOCTH U YA€HaAM HX CeMel
rapaHTHUPyeTCd MEeOUIIMHCKOEe OOCAyKUBaHHE, B TOM YHCAE€ IIOCA€ BBIXOOA HAa
neHcuio. ITopgook ero mpemocTaBA€HUSA OIPENEeAdeTCs HOPMAaTUBHBIMH IIpaBO-
BBIMH aKTaMHU MYHUIIUIIAABHOIO OpraHa U IIPeACcCTaBAgeT COOOM MOIIOAHUTEAB-
HBbIE YCAYTH K 00BeMy OeCIiAaTHOM MEIWIIMHCKOM IIOMOIIM, TapaHTUPYEeMOMY
BCEM I'pazKIaHaM.

Kak mpaBuao, amulla, 3aMeNmIarolie MyHUIITUIIAABHbBIE JOAKHOCTH IIPUKpe-
TIASIOTCS K KAKOMY-AHM0OO MEOHIIMHCKOMY IIEHTPY PEeIIeHHeM YIIOAHOMOYEHHOTO
opraHa. 3a OBIBIINMH AHIIAMU, 3aMEIIAIOIIMX MyHUIIUIIAABHBIE JOASKHOCTH U YAe-
HaMU UX ceMell CoXpaHseTCs MEIHIIMHCKOE U CaHATOPHO-KYPOPTHOE OOCAYy>KHBa-
HUE, KOTOPOE OHHM HUMEAW K MOMEHTY BbBIXOJa Ha TOCYAAapCTBEHHYIO II€HCHUIO.
YpoBeHb U Ka4eCTBO JAHHBIX YCAYT 3aBUCHT, IIPEXKIE BCETO, OT ODIIEr0 COCTOSI-
HUg (PUHAHCUPOBAHHUS MEOUIIMHBI U OpPraHU3allMHd MEIHIIMHCKOTO OOCAyKHUBa-
HUS MYHUIIUIIAABHBIX CAYZKaIllUX U YA€HOB UX ceMeH.

CoraacHo 3akoHyY I'. MockBbI «O rapaHTHUEIX OCYILECTBACHUS IIOAHOMOYHH
AWIIA, 3aMellaloliye MYHUIIMIIaAbHBIE MOAXKHOCTU B I'. MockBe» [7] rapaHTHPY-
eTCs: AUILy, 3aMeLIaole MYHUIIMIIaAbHbIE MOAYKHOCTH, MEIUIIMHCKOE OOCAY-
JKUBaHHUE €T0 U YAEHOB €T0 CEMbH, 00s3aTeAbHOE TOCYAapCTBEHHOE CTPaXOBaHUE
Ha cAy4Yal NpUYHMHEHHS Bpeaa >KHU3HU, 3J0POBBI0O B CBA3H C OCYIIECTBAECHUEM
MM CBOMX IIOAHOMOYHH, IpenocTaBA€HUE OecliaaTHOM CcaHaTOPHO-KypOPTHOH
IIyTE€BKU C OIIAQTOM ITpoe3za K MECTy OTAbIXa M 00paTHO MAU COOTBETCTBYIOIIEH
KOMIIEHCAIIUU IIPU IPENOCTAaBAEHUU €3KEr0THOI0 OIIAAQYMBAEMOTO OTIIyCKa B II0-
psaKe, YyCTAHOBAEHHOM IIPENCTAaBUTEABHBIM OPTaHOM.

Tak, pacrniopsizkeHueM [lemapTaMeHTa 5KOHOMHWYECKOH ITOAUTHKU U pa3BU-
THda paBuTeAbcTBa MockBbI 0T 30.09.2009 Ne 32-P «O0 yTBEpKIEHHUH CTOUMOCTH
MEIUIIMHCKOTO OOCAY?KUBAHHSI TOCYZAPCTBEHHBIX TPAKIAHCKUX U MYHHUIIUIIAAB-
HBIX CAyZKaIlx ropoaa MOCKBBI M YA€HOB UX cemein [8], Oblaa BBedeHa B AEHCT-
Bue ¢ 1 guBapa 2010 roma CTOMMOCTE MEIUIIMHCKOTO OOCAYKUBaHUSA TOCYIapPCT-
BEHHBIX I'Pa’KJAaHCKUX U MYHUIIUIIAABHBIX CAyXKaIlMX ropoaa MOCKBbBI U YAEHOB UX
cemedi. Hampumep, CTOHMMOCTH KOMIIA€KCHOI'O MEIHIIMHCKOTO OOCAYKUBAHUS
B3POCABIX cocTaBAsgra 63689 pybaeii Ha 1 yeaoBeKa B Iojl, & CTOUMOCTb KOMIIAEKC-
HOI'0 MEIUIIMHCKOTro o0cAy>KuBaHUs Aeteit — 65310 pybaeii Ha 1 yearoBeKa B TOL.
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B meaom, comepzkaHWe NAaHHOM rapaHTHM HE H3MEHHAOCh B CPaBHEHUU
C COOTBETCTBYIOIIEH rapaHTHEH, IIPEeAyCMOTPEHHOU CT. 15 paHee melicTBOBaB-
mero denepasbHoro 3akoHa «O0 OCHOBax MYHHIIMIAAbHOHM cAykO0b! B Poccuii-
ckolt Penepanum» [S].

B 3akonax cyobekToB Poccuiickoii denepaiiii 0 MyHUITUIIAABHOM cAyzKOe
[JaHHas rapaHTHsS OOBIYHO BOCIPOU3BOAUTCS 0e3 KaKoM AMOO merasu3anuu. B To
JKe BpeMsl HEKOTOopble CyObeKThI Poccuiickoit denepaliiii BHOCAT B €€ CoAepsKaHHe
HEKOTOpPbIe OCOOEHHOCTH.
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Legal regulation of health protection
and medical care for persons holding municipal
positions

V.A. Agafonov*

Annotation. This article is devoted to the peculiarities of the legal support of
health protection and medical care for persons holding municipal positions in the con-
stituent entities of the Russian Federation. Special attention is paid to the main risk
factors of the labor process of a municipal employee, measures to stabilize his social
security.

The author supports the idea that persons holding municipal positions and
members of their families are guaranteed medical care, including after retirement.
This provision is a form of realization of the right of Russian citizens to health care,
which fully complies with the provisions of the Constitution of the Russian Federation.

Key words: municipal employees, municipal positions, health protection, pro-
fessionalization of activity.

The Russian Federation today constitutionally, as well as at the federal
and regional levels, are widely reflected and consolidated measures of social
protection of various segments of the population. A special category of citizens
is represented by persons holding municipal positions, as they perform socially
significant activities that require a high level of professional competence and
emotional endurance. The state's concern for workers in this area is manifested
in the creation of health protection and medical care.

Persons holding municipal positions, based on the provisions of the Fed-
eral Law of October 6, 2003 No. 131-FZ “On the General Principles of Organiz-
ing Local Self-Government in the Russian Federation” [4], include the heads of
municipalities, as well as deputies, members of the elected local self-
government body, elected officials of local self-government. Exhaustive lists of
persons holding municipal positions are determined by the laws of the consti-
tuent entities of the Russian Federation and the charters of municipalities.

In accordance with Article 41 of the Constitution of the Russian Federa-
tion [1] and Article 1 of the Fundamentals of the Legislation of the Russian
Federation “On the protection of the health of citizens” [2], the state guarantees
its citizens the protection of health and the provision of medical care — free of
charge at the expense of budgets, insurance premiums and etc. This guarantee
also applies to persons holding municipal positions without any restrictions.

There is no special procedure for protecting the health of persons holding
municipal positions. Meanwhile, the protection of the health of persons holding
municipal positions is an important factor in the system of social protection.

So, A.A. Derkach in the acmeological study considers it within the
framework of the psychology of security in management — the essence of pre-

* Agafonov V.A., PhD in Law, Associate Professor of the Department of Labor and Social
Law of the Ural Institute of Management of the Russian Academy of National Economy and
Public Administration under the President of the Russian Federation. E-mail: nastya_alex13@
mail.ru
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ventive security and the technologies for its provision for the personality of
a municipal employee during the transformation of public relations. This is due
to the causes of risky health conditions in management, psychological and pro-
fessional transformation of an employee in the field of management. His com-
petence and self-assessment of opportunities in the formation of mental stabili-
ty and readiness to work in new working conditions, through an understanding
of managerial, territorial, industrial, social and psychological aspects and in
the methods of managing one's health [9].

An analysis of the professional activity of persons filling municipal posi-
tions shows that their work is constantly associated with the action of extreme
factors that create problematic extreme situations.

The main risk factors of the labor process of a municipal employee were
the conflict states of the socio-economic sphere of management: population
stratification; deformation of socio-professional groups, labor values, prestige of
professions; polarization of interests of owners or administrations of enterpris-
es, on the one hand, and employees, on the other.

In addition, management in a civil society requires improving the regula-
tion and correction of the employee’s own activities in relation to assessments
of the socio-political orientations of those with whom he works, and measures
to stabilize his social security and the contingent of municipal social manage-
ment to which he is included. It can be divided according to political orienta-
tions: focused on strong power, on uncontested power, and on people with pes-
simistic attitudes, who believe that no measures will bring the desired im-
provement in life. It should be borne in mind that a municipal employee in the
conditions of transition from direct management to administration must also
take into account changes in his technologies in the labor process, in connec-
tion with taking into account the relevant risk factors for his professional
health, psychological tensions and their potential levels, causing personal de-
formations.

It must be admitted that the level of risks in the work of a person holding
a municipal position is proportional to the level of social tension, which can be
assessed by the political activity of citizens of the territory in response to social
stressors. Here the potential level of mental tension is revealed. In it, the levels
of mental stress acquire significance, which characterize the state of a person,
moving from excitement and non-directional activity to loss of interest, apathy.
The limiting level of stress leads to dissociations, which are aimed at changing
(destruction and deformation) of personal structures and the social structure of
human life.

A high level of mental stress becomes, in a certain sense, a factor in the
destructive social activity of both the population and the municipal employees
themselves. For the sustainability of the latter, they need to be trained in rela-
tion to maintaining mental health, taking into account the profile of the labor
process. It is also necessary to know the level of open (hidden) social tension.
However, at present there is no real danger of spontaneous, unorganized riots,
but they are the subject of hard work of municipal employees. They have to
work with the emotional polarizations of people's moods, which are caused not
only by factors of material well-being, but also by differences in the worldview
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and value attitudes of people, their professional activities and place in the em-
ployment structure.

Article 23 of the Federal Law "On the Fundamentals of Municipal Service
in the Russian Federation" [5] regulates medical care for persons holding mu-
nicipal positions.

The fundamental role of health care as an essential condition for the life
of society is recognized in the preamble and Art. 1 of the Fundamentals of the
Legislation of the Russian Federation on the protection of the health of citizens
[2], and art. 2 of the Constitution of the Russian Federation establishes that
the protection of the health of citizens is one of the most important duties of
the Russian state [1].

Currently, in order to ensure the constitutional rights of Russians to re-
ceive free medical care, the Government of the Russian Federation on Decem-
ber 7, 2019 approved the Program of State Guarantees of Free Medical Care
for Citizens for 2020 and for the planned period of 2021 and 2022 [6] , ac-
cording to which citizens can receive primary health care free of charge;
emergency medical care; emergency medical care, including specialized (sani-
tary and aviation); specialized medical care, including high-tech; medical care
in hospitals and other medical organizations or their respective structural
subdivisions in cases of planned or emergency hospitalization requiring the
use of intensive diagnostic and treatment methods, round-the-clock medical
supervision and (or) isolation, including for epidemiological indications: dis-
eases, including acute ones, and exacerbations of chronic diseases, poisoning
and injuries; with the pathology of pregnancy, childbirth and abortion; during
the neonatal period.

Federal Law of the Russian Federation of June 28, 1991 No. 1499-1
“On the health insurance of citizens in the Russian Federation” [3], with the
adoption of which, on January 1, 1993, the system of insurance medicine was
introduced as a form of social protection for citizens of the Russian Federation.
Thanks to this Law, healthcare as a system received one of the main sources of
funding (in addition to the budgets of all levels) — compulsory and voluntary
medical insurance. He determined the legal, economic and organizational
foundations of public health insurance, which is obliged to guarantee citizens,
if necessary, the receipt of medical care, including preventive care, at the ex-
pense of accumulated funds.

Persons holding municipal positions and members of their families are
guaranteed medical care, including after retirement. The procedure for its pro-
vision is determined by the regulatory legal acts of the municipal body and
represents additional services to the volume of free medical care guaranteed to
all citizens.

As a rule, persons filling municipal positions are attached to a medical
center by the decision of an authorized body. For former persons holding mu-
nicipal positions and members of their families, the medical and sanatorium-
resort services that they had by the time they retired from the state pension are
retained. The level and quality of these services depend, first of all, on the gen-
eral state of financing of medicine and the organization of medical care for mu-
nicipal employees and their families.
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According to the Law of Moscow “On Guarantees for the Exercise of Pow-
ers of Persons Holding Municipal Positions in Moscow” [7], the following is
guaranteed: for a person holding municipal positions, medical care for him and
his family members, compulsory state insurance in case of harm life, health in
connection with the exercise of his powers, the provision of a free sanatorium-
resort voucher with payment for travel to and from the place of rest, or appro-
priate compensation when providing annual paid leave in the manner estab-
lished by the representative body.

Thus, by order of the Department of Economic Policy and Development of
the Government of Moscow dated September 30, 2009 No. 32-R “On approval
of the cost of medical care for state civil and municipal employees of the city of
Moscow and members of their families” [8], the from January 1, 2010, the cost
of medical care for state civil and municipal employees of the city of Moscow
and their families. For example, the cost of comprehensive medical care for
adults was 63,689 rubles per person per year, and the cost of comprehensive
medical care for children was 65,310 rubles per person per year.

In general, the content of this guarantee has not changed in comparison
with the corresponding guarantee provided for in Art. 15 of the previously valid
Federal Law "On the Fundamentals of Municipal Service in the Russian Feder-
ation" [5].

In the laws of the constituent entities of the Russian Federation on mu-
nicipal service, this guarantee is usually reproduced, without any detail. At the
same time, some subjects of the Russian Federation introduce some features
into its content.
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JAEKTPOHHOE roCcyaapcTBO
H ero 3¢dekTHBHOCTH B Poccuu

E.A. AnoAbCKHH"
H.A. Myumoasros™

AHHoOTanmusa. B craThe aHaAH3UpPyeTCs IpobAeMa peasru3aluy IIPUHITUIIOB 9AEK-
TPOHHOTO TrocyJapcTBa B CHCTEMY paboThl rocyJapCTBEHHOro ammnaparta Poccuiickoi
denepany, OLIEHUBAETCS yPOBEHb Pa3BUTHA IIM(POBBIX YCAYT, pPacKpbIBaloTcs hak-
TOPBI, oIlpeneAstonye 3pPeKTUBHOCTE (PYHKIITMOHUPOBAHUS SACKTPOHHOTO T'OCyAapCT-
Ba B Poccuu.

KarouyeBble cAOBa: MH(POPMAIIMOHHOE OOIIeCTBO, [IU(POBas SKOHOMUKA, IAEK-
TPOHHOE TOCYyAapCTBO, MH(OPMAIIMOHHO-IIH(POBLIE TEXHOAOTHH, OAOKYEHH, CEpPBHUCHOE
rocy1apcTBO.

OBpEeMEHHbIE ITPOIIECChl raobasmu3alii, UHoOpMaTH3aluu U IUd-
POBH3alINN BCceX cep KU3HENeATEeAbHOCTH O0IllecTBa BbIABUTAIOT
Ha IIEpPBBIH IIAQH IIOBECTKH [AHS BOIIPOC O CO3JAaHUHM YCAOBUH IAd
pPa3BUTUS HHQPOPMAILIMOHHO-ITU(PPOBBIX TEXHOAOTUN (PYHKIITMOHU-
POBaHUSA ITOAUTHYECKHX U AEMOKpPAaTHYECKHUX ITpolieccoB B Poccuu.
YeTBepTad IMIPOMBIIIAEHHAS PEBOAIOINS TpebyeT BHEAPEHUsS IIU(MPPOBBIX HHU-
IUaTUB, B TOM YHUCA€ U B IOCYJapCTBEHHOM VIIPAaBACHHH, YTO SBAGETCS OAHOM
U3 KAIOYEBBIX 3a7a4 TOCyJapCTBEHHOMN IOAMTHKH Poccuu, a, caeqoBaTeABHO,
HCIIOAB30BaHHE HOBEUIINX HHMOPMAIIMOHHO-KOMMYHUKAIIMOHHBIX TEXHOAOTHH
B opraHax BaacTU PP MOXKHO CcHHUTATh CTPATETHYECKHUM BEKTOPOM Pa3BUTHUL I'O-
CyoapcTBa, O 4YeM YK€ ITHCAAOCh B IOPUANYECKOUN auTepatrype [13].
OnpeneseHHBIE IIO3UTHUBHBIE PE3yABTATBl B 3TOM HAaIIPABA€HHUH BIIOAHE
BHUIHBI, U IpoBeaiue B ceHTsaOpe 2021 r. BriOOprl B [lapaamenT Poccutickoit
denepaiil C HATAGOHOCTBIO 3TO AEMOHCTPUPYIOT. OZHAKO COXpaHAIOIINECT
IIpo0AEMBI ¥ HeOJHO3HAYHAasI OllEeHKa CaMoTo IToAxo[a K IIPOBEIEHUIO I10J00HBIX
AeMOKpPaTHYECKUX IIpoLenyp B LM poBoM dopMaTe HOATAaAKHMBaET K IIPOBene-
HUIO JAABHEUIIINX UCCAEIOBAHUMN.
Ha coBpemeHHOM a3Tarie B Hay4HOM COOOIIECTBE OTCYTCTBYET enuHas
KOHIIEIIIUS A€KTPOHHOI0O rocyfapcrBa. PazanyHble IOAXOABI K IIOHSITHIO (9AEK-

* Anonecrkuli EgzeHuil Anexcanoposuu, 3aBenyIOMud Kadeapoil TEOPUH U UCTOPUHU T'OCY-
mapcrBa U npasa PocroBckoro mHcTHTyTa (bHanas) BecepoccHECKOro rocygapCTBEHHOIO YHU-
Bepcutera ocrunuu (PIIA Muntocra Poccun), Poccus, r. PocroB-Ha-/loHYy, KaHOAUAAT IOpUAUYE-
CKUX HayK, noneHT. E-mail: apolski@mail.ru

™ Myuonwveos Hne3 Asamamosuu, CTyIeHT 2 Kypca PocToBcKoro MHCTHUTYTa (pranaa) Bee-
POCCHUCKOTO rocyapcTBeHHOr0 yHUBepcuTeTa octuimu (PITA Muntocra Poccun), Poccns, r. Poc-
TOB-Ha-/loHY.
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TPOHHOE TOCYZapCTBO» OIIPEeNEANAN MHOXKeCcTBO MHeHUH. [IpencraBagercs HeoO-
XOOUMBIM BBIOEAUTH HECKOABKO COBPEMEHHBIX TPAKTOBOK SA€KTPOHHOTO TOCY-
[JapCTBa B IIeAdX 0OOCHOBAHUS €TO ITOHSTHUS U COAep3KaHUS, OIMHUPAACh Ha IIPO-
BeZlcHHbIE paHee Hay4dHble UCcCAenoBaHud [16, 11, 12].

Kak ormeuaet A.C. KuceaeB, 3A€eKTPOHHOE T'OCYAAapPCTBO MIPEACTABAIET CO-
0o 3aKOHOMATEABHYIO (IAEKTPOHHBIN MapAaMEHT), UCIIOAHUTEABHYIO (IA€KTPOH-
HOE IIPaBUTEABCTBO), CyZEeOHYIO (3AEKTPOHHOE IIPaBOCYAHE) BETBU BAACTH,
PYHKIIMOHUPYIOIIHE HA OCHOBE HOBEMHINX ITU(PPOBBIX TEXHOAOTHH [15].

IIo muenuro U.B. [IoHKHHAa, 3AEKTPOHHOE IOCYyAapCTBO — CHUCTEMAa B3au-
MOOTHOIIIEHUH BCEX OPTaHOB T'OCYJZAapCTBEHHOM BAACTH C HACEAEHHEM, KOTopad
Ha OCHOBE MH(POPMAIIMOHHBIX TEXHOAOTUH CBA3BIBAET OOecriedeHue OTKPBITOCTHU
U JOCTYITHOCTH I'OCYZapCTBEHHBIX YCAYT, CHUXKEHUE aJIMHHUCTPATUBHBIX Oapbe-
POB, II03BOAdS B HHTEPAKTUBHOU (popMe BBICTPAUBATH ABYCTOPOHHUU AHAAOT
[17, c. 53].

Nuott Touku 3peHusa npunepxkusaercd U.JO. BornanoBckad, moHUMas II0[,
9AEKTPOHHBIM TOCYAApPCTBOM IIOAHOMACIITAOHYI0 ITU(PPOBYIO TPAHCHOPMAIIHIO
BCeX BETBEU IrocylapCTBEHHOM BAACTH, KOTOpad HAIIpAMYIO HE CBsS3aHa C Kade-
CTBOM OKa3aHHEM YCAYT, HO obecrieduBaeT IIOBBIIIeHUE 3(PPEKTUBHOCTH Oed-
TEABHOCTH IIPABUTEABCTBA M KadecTBa IIPUHHUMAEMbIX MMH DPELIEHUHN 3a CYeT
HCIIOAB30BaHHUS BO3MOKHOCTEH COBPEMEHHBIX TEXHOAOTHUH [19].

[IpuBeneHHBIE ONPENEACHHUS II03BOAGIOT BBIIEAUTH C PA3AHYHBIX CTOPOH
KAIOYEBBIE OCOOEHHOCTH JAEKTPOHHOrO rocyzapcrea. [lo HaleMy MHEHUIO,
9AEKTPOHHOE TOCyZapCTBO B COBPEMEHHBIX YCAOBUSX — WHTErpaAbHasl AEeATEAb-
HOCTHb T'OCYJApPCTBEHHBIX CTPYKTYP M OOIIECTBEHHBIX HHCTHUTYTOB C aKTHUBHBIM
y4acTHUEM HaCeAE€HHs, IIOCTPOEeHHAasd Ha IPUHIIUIAX HCIIOAB30BaHUS ITUEPPOBBIX
TEeXHOAOTUH BO BHeIIHeH cepe B3aUMOAEHCTBHUSA «BAACTh — OOIIECTBO» U BHYT-
peHHelN — MeX/1y pa3HbIMHU BETBSIMH U YPOBHSIMH BAACTH.

Nnes 5AEKTPOHHOIO TOCyJapcCTBa BO3HHUKAA 10 HWHUIMATHUBE 3allalHBIX
crpaH B 90-x rr. XX B. U 03Hadyasa MacCOBO€ BHEApPEHUE U IIpUMEHeHUe IUd-
POBBIX TEXHOAOTHU B cdepe ToCcyIapCTBEHHOI'O YIIPABAECHUS [OAG YAYYIIIEHUS
9(PPEKTUBHOCTH U NPO3PAYHOCTH UX NAEATEABHOCTH. B aHTAUHCKOM 3TOT Tep-
MUH 0Ooaee HcIoab3lyeTcs Kak «E-government», TO €CTh «9A€KTPOHHOE IIpaBU-
TEABCTBO», XOTd (PAKTUYECKH IHUQPPOBbIE TEXHOAOTHH HCIOAB3YET HE TOABKO
IIPaBUTEABCTBO, HO U cy/eOHad cucTeMa U 3aKOHOAAaTeAbHbIE OpraHbl BAACTH.

JlaHHaa KOHIIENIHMY BbI3BaAa YCHAEHHE TEHAECHIIMHM IIepexoa K MOIAEAU
«CEPBUCHOTO IrOCyJapcTBa» — ObIAM MPUHATHI PEIIEHUs O IIePeBOe OKa3aHUS yC-
AYT B TIOAHOCTBIO IH(poBoil popmar. UMEHHO 3TO ITOAOKEHHE OBIAO TIPUHSITO
B cBoe BpeMmda Pacnopsazxenuem IlpaBureabcrBa P® ot 06.05.2008 Ne 632-p
«O Konnemniuu ¢gopmupoBanusg B Poccuiickoit denepanyii 9A€KTPOHHOTO IIpa-
BuTeabcTBa 10 2010 romar [7], a Tak:ke BO MHOTHUX ITOJOOHBIX IIPOEKTaX B I'OCYy-
JapcTBax BO BCEM MHUpeE.

Peaan3zalius 3A€KTPOHHOTO IPaBUTEABCTBA OepeT HadaAao B Hallel crTpa-
He B 2002 r., omHUM H3 CTPATETHYECKUX HAIIPABACHHH CTAaAO YTBEPXKIECHUE
denepasbHOM 11eAeBOH mporpaMmbl «JaekTpoHHass Poccua 2002-2010 rr. [4];
CAEQYIOIIMM [OOKYMEHTOM cTasa IrporpamMma «MHMopManmoHHOe O00IIecTBO
(2011-2020 rr.)» [8]. CaenyeT NOAYEPKHYTH, UTO AaHHBbIE JOKYMEHTBHI CTaBAT
B Ka4yeCcTBe OJHOM M3 BasKHEUIIUX 3a4a4d BHEAPEHUd IUQPPOBBIX TEXHOAOTHUH
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B3aUMoOAeHCTBHE I'OCyIapCTBEHHOTO VIIPABAEHUS C IpaskaaHaMH U OH3HecoM,
BHEIPEHHE aBTOMATH3UPOBAHHBIX CHCTEM B OEATEABHOCTH OPraHOB BAACTH,
IIpeaoCTaBA€HHE BO3MOXKHOCTH TpaKJaHaM HCIIOAB30BaTh HH(OPMAaIIMOHHBIE
TEXHOAOTHH.

OAEKTPOHHOE ToCcyaapcTBO B PD He MoKeT ImoxXBacTaThCd pa3BUTON 0a30i
JAS IIPABOBOIO PETYAHUPOBAHUS, Y HAC IIOKA HE CAOXKHAOCH KOMIIAEKCA CHUCTEM-
HBIX HOPM, KOTOpPbIe o0ecriednBasr ObI IAQHOMEPHYIO U CUCTEMHYIO paboTy BCeX
9A€MEHTOB 3A€KTPOHHOIO rocygapcrBa. B KadyecTBe OCHOBHBIX HPO(PHUABHBIX
HOPMAaTHUBHO-IIPABOBBIX MNOKYMEHTOB J3AE€KTPOHHOIO TOCyJapcTBa CAEAyeT Ha-
3BaTh KOHIIENIIINIO pa3BUTHUS MEXaHHU3MOB IIPEAOCTABAEHHS TOCYAapCTBEHHBIX
U MyHUIUIIAABHBIX YCAYT B 3A€KTPOHHOM BH/E, YTBEPKIAEHHYIO PaCIOPSIKEHU-
eMm [IpaBureabcTBa PP ot 25 mexkabpsa 2013 r. No 2516-p [6]; CucTeMHBIH ITpO-
€KT 2AeKTpoHHOro npasuTesbcTBa P® no 2020 r. ([Topyuenue Ilpesupenta PP
ot 25 mapta 2013 romga No I1p-646) [3]; Crpareruto pa3BuTUuda HHPOPMAIITHOHHO-
ro obmecrBa B P® ma 2017-2030 rr. [2]. B TO ke BpeMs rocyzapcTBO B AUIIE
[IpaButeapcTBa u Ilpesunmenra PP mpoaBageT >KUBOM HHTEPEC K PA3BUTHIO
CKBO3HBIX TexHoaoTu#. [Ipm ygactum MuHKOMCBA3U paspaboranHa KonHilenmus
Pa3BUTUSI PETYAUPOBAHHUS OTHOIIEHUH B cdepe TEXHOAOTHH MCKYCCTBEHHOTI'O
HHTeAAeKTa U poboToTexHuKU 10 2024 r. (Pacnopsskenue [IpaButreasctBa PP ot
19 aBrycra 2020 r. Ne 2129-p) [5].

OnxHakKo, CYyIIECTBYIOT BIIOAHE OYEBUIHBIE 3aKOHOAATEAbHBIE ITPOOEABI.
Tak, HarpuMep, B 3aKOHOAATEABCTBE HEIOCTATOYHO YETKO PaCIIPENEAECHBI IIOAHO-
MO4YMS U OTBETCTBEHHOCTH OPTAHOB BAACTU PA3HOTO YPOBHSI B BOIIPOCAX peasu3a-
MU SAEKTPOHHOI'O T'OCYyZapCTBa, HET 3aKOHOAATEABHOI'O 3aKPENAE€HHSA OCHOBHBIX
TE€PMHUHOB, OTCYTCTBYET IIEPEYEHb OCHOBHBIX HallpaBACHUH [EITEABHOCTH.

[Ipunarue 3akoHa «O0 BAEKTPOHHOM MPaABHUTEABCTBEe PP», 110 mpumepy
CIIA, 1103BOAMAO ObI 0003HAYNTE KOHKPETHBIE KOHTYPhI 9AEKTPOHHOTO TOCyaap-
CTBa, IPUBECTHU K CHUCTEMHOMY IIOHHUMAaHUIO 1leAeH U 3a7a4 AeSITEABHOCTH, CO3-
JaTh eIMHOE ITPaBOBOE IIPOCTPAHCTBO AEKTPOHHOTO IOCyAapCcTBa B MaclITabax
CTpaHBbI.

B coorBerctBUHM c YKasoMm Ilpesumenta PP or 7 maag 2018 r. Ne 204
«O HallMOHAABHBIX IIEAIX U CTPATETMYECKUX 3adadax pa3Butud PP no 2024 r.»
(B pemakituu ot 21.07.2020) [1] ceiiyac 3armyliieHa HallMOHaAbHas IIporpaMma
«dIudpoBag s3koHoMuka Pd», Bkarouaroiasa 6 denepasbHBbIX IIPOEKTOB, B TOM
yncae «[{udpoBoe rocysapcTBeHHOE yIrpaBaeHue» [9].

[TpoekT B KadecTBe IIEA€H CTAaBUT pacCHpOCTpPaHEHHE ITUPPOBBIX TEXHO-
AOTHH U NAAT(POPMEHHBIX PENIEeHHH B 00AACTHU TOCYyZapPCTBEHHOTO yIIPABACHUS
U IIpenocTaBA€HUd rocycayr. LludpoBas TpaHchopMallvigd U ONITUMHU3AIINS IAEK-
TPOHHBIX YCAYT OCYLIECTBALETCS ABYMSI IIyTAMH: CUCTEMHOE PEIIeHUE JKHU3HEH-
HBIX CHUTyallu¥ rpakaaH W Om3Heca (CyIrepcepBHCHI) U I poBas TpaHchopma-
IIUsI OCHOBHBIX I'OCYZIapPCTBEHHBIX yCAYT (MOHOocepBHUCHI). B 2019 r. Obia yTBep-
KJIEH IepedeHb U3 25 cynepcepBUCOB. 1o ontenkam MuukomcBs3u Poccun, oHn
oxBaThIBaloT 10 90% Bcex B3aMMOAEHUCTBUI rpakgaH U OHM3HEca C TocyaapCT-
BOM B pa3An4HBIX cepax [10].

B npoekre «[ludpoBoe rocymapCcTBEHHOE yIIpaBACHUE» YKa3aHbI IT€PCIEK-
TUBHBbIE (POPMBI TpaHCHOPMAIIUU T'OCYyJapCTBEHHOIO yIIpaBA€HUs: IUdpoBas
TpaHcpopMalligd MacCOBBIX I'OCYCAYT; €AUHOE OKHO ITU(POBOY 06paTHOM CBA3H;
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HOBBIEe HH(PaCTPYKTYpPHbIE peENIeHHtsd; po00oTH3allud psaa YIPaBAEHYECKHUX
PYyHKIINH; HCIIOAB30BaHHE HCKYyCCTBEHHOTO HMHTeAAeKTa, BitData; mcmoan3oBa-
HHE 3A€KTPOHHBIX ITAAT(OPM, pacUIUpeHHe Kpyra BUPTYaAbBHBIX COBETHUKOB,
MacHITabHble OHAAWH OIIPOCHI, AEKTPOHHBIE TAATMOPMBI U (POPYyMBbI, UHbIE Me-
xaHU3MBbI online meanbGepanuy, HOBBIE CIIOCOOBI BBISIBAEHHSI OOILIECTBEHHOH IIO-
BECTKH B IIEASIX IIOBBIIIEHUS TPAHCIIOPEHTHOCTH U MOBBINIEHUS 3PPEKTUBHO-
CTH IFOCYyJapCTBEHHBIX PEIIEHUMN.

FocynapcTBEHHBIH CEKTOP BCETrZla SIBASIACH KPYIIHEUIIUM MoTpeduTeseM
UT, HecMoTpsa Ha TO, YTO YPOBEHb MH(OPMATH3AIIUU TOCBEIOMCTB JOATOE Bpe-
Msl OCTaBaACsd HepaBHOMepPHBIM. OgHaAKO, HOBBIE YCAOBHd, BbI3BaHHbIE MaHE-
MHEH, CTaAl Cepbe3HbIM ApaiiBepoM MHPOPMATH3AIIUHU BO BcexX cepax.

2019-2020 rr. cTaau BpeMEHEM, KOI/la CKBO3HBIE TEXHOAOTHH, TaKHE KaK
6AOKYEHH U TEXHOAOTHH MAaIIMHHOTO OOy4YeHHsd cTaAu 60oAee aKTHUBHO UCIIOAB30-
BaThCs B OpraHax roCyJapCTBEHHON BAACTU [AS CO3JaHUL PA3AUYHBIX PEECTPOB
1 0a3 HaHHBIX, a TAKXKe aHAAUTHYECKHX HH(OPMAIHMOHHBIX cHUcTeM. Hampwu-
Mep, OAS CO3aHUsS pacHpeneAeHHOro peecTpa IIpaB Ha OOBEKTHI MHTEAAEKTY-
aABHOM COOCTBEHHOCTH HAHM aATOPUTMOB MAIIIMHHOTO OOy4YeHUs OAS aHaAW3a
doTo- ¥ Bumeon300pakeHul B IIPOrpaMMHO-aNIIapaTHBIX KOMIIAEKCAaX.

Be3ycaoBHO, nHOPMAIIMOHHBIE TEXHOAOTHH YIIPOIIAIOT B3auMoAeHCTBHE
rocyzapcrBa W oOIIecTBa, COKpaIllaloT BpeMd Ha oOMeH HH(oOpMalued MeKIy
rOCyJapCTBEHHBIMH OpraHaMH M HAaCEA€CHHEM, CHHIKAIOT Harpys3Ky Ha clenua-
AVICTOB, KOHOMST OMO[zKeTHbIe cpeacTBa. OCoOEHHO 3TO CTAHOBUTCS 3aMETHO
B IIepHoOL IIaHAEMHH, KOTOPBIN ceryac nepexusBaeT Poccrsa u Becb MUp.

[To Temnam BHeapeHUd IUPPOBBIX ycAyT Poccuda BeIlina HA TPETHE MECTO
nnocae ABcrpaasum u lIBeruu. C 2016 o 2018 rom 9ucAO IIOAB30BATEAEH TOCyC-
ayr B Poccum BeIpocao Ha 42 mpolieHTa, TOrga Kak B CPEOIHEM B MHPE 3TOT IIO-
KasaTeAb paBeH 15 mpolleHTaM. DKCHepPThl BBIICHHUAM, YTO CPEOHUN POCCHUSIHUH
HUCIIOAB3YET 9,1 3A€KTPOHHOM YCAYTH, CaMbIM IOIIYASPHBIM 3A€KTPOHHBIM CEP-
BHCOM CTaaa oIlaaTa HaAoroB U 1uTpados [14].

Kaxnpie nBa roga OOH wnccaenyetr 3A€KTPOHHOE IIPaABHUTEABCTBO pPas-
HBIX cTpaH. [Iasd aHaam3a OblA paspaboTaH creluaAbHBIH «MHOEKC pas3sBUTHUS
5A€KTPOHHOTO npaBuUTeabcTBa» — EGDI. OH onpeaeasgeT, HACKOABKO IIpaBH-
TEABCTBO IPUCYTCTBYET B CETHU, KaK XOPOIIO pPa3BUT B CTpPaHE UHTEPHET U Ka-
KO€ KOAMYECTBO AIOZIEY y4acTBYeT B CUCTEME SAEKTPOHHOIO rocyaapcrBa. B pei-
TuHre 2020 roga Poccuga Haxomuaack Ha 36-M MeCTe — Cpeou IOCyJapCTB C BBI-
COKUM HHIAEKCOM pPa3BUTUA SACKTPOHHOTO IPaBUTEABCTBA U SAEKTPOHHBIX I'O-
cycayr [18].

B Toxke BpeMd IIOMHMO OYEBHIHBIX W OOOCHOBAHHBIX ITPEUMYIIIECTB,
9AEKTPOHHOE TOCyIapCTBO HECET OIIPEAEeA€HHBbIE PHUCKU ITUPPOBU3AIINN OAS
POCCHICKOI'0 roCcyZiapCcTBa U O0IllecTBa:

— OTKPBIThIE BOIIPOCHI HOBEMIIIEN PEBOAIOIIMH — OIIACHOCTHU HOBOT'O HU3Ja-
HUS «ITU(PPOBOr0 HEPABEHCTBAY;

— OHAAWH-MHTeTrpalmda OyaeT co3aaBaThb OOABIIHE PHUCKH [0 yTEYKEe HH-
dopMmalyy, Ipu 3TOM BO3HHUKAIOT U YIrpo3bl B3aOMa/KpaxKu IIU(PPOBOH ANYHO-
ctu. Cayyau yTpaTbl IHU(QPPOBOH HUAEHTUYHOCTH BMECTe, HAIIpUMeEpP, C IIpaBOM
Ha HUMYILIECTBO HAU II€HCHOHHBIE HAKOIAEHHH, MOTYT HMETh CEPLE3HBIE COIIH-
aAbHBIE IIOCAEICTBUL;
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— U3MEPKKH YCHUACHUS TEHAECHIIUH Iepexona K MOAEAU «CEPBHUCHOTO I'OCY-
JapcTBav;

— MOBBINIEHNE 3aKPBITOCTU IIPOILIECCOB Pa3paboTKU IocyaapCTBEHHOH I10-
AUTHKY;

— pacUIupeHHe TEeXHHYECKUX CPEeNCTB IIOAUTHKO-aIMHUHHUCTPATUBHOTO
KOHTPOAL 3a 00IIeCTBOM U MAOIIAAKaMHU on line geanbepariyy;

— OTCYTCTBHE (COOTBETCTBYIOIIHX IOTPEOHOCTAM IU(PPOBHU3AIINHN) TOAIK-
HBIX HOPMAaTHUBHO-IOPUANYECKHUX PETYAITOPOB;

— O4YeBHUHBIE IIPOOEAbI B HAYYHO-METOLOAOTHYECKOM ODECIIEeYeHUH AEK-
TPOHHOTO IroCyZlapCTBa IIPOELIUPYIOTCSI B c(pepy ero HOpMaTHUBHO-IIPABOBOM per-
AAMEHTAallNH, 4TO 00ycAaBAWBAET HEAOCTATOYHYIO AEeCIIOCOOHOCTh MEXaHHU3MOB
Pa3BUTUS LIUPPOBBIX TEXHOAOTHUH, IPAKTHUKYEMbBIX TOCYyAapPCTBOM.

[TogBoas HUTOTH, XOTEAOCH OBI 3aMETUTh, UTO KAIOYEBBIMH (PaKTOPaMHU,
onpeneAgronmMMu 3(pPEeKTUBHOCTh (PYHKIIMOHUPOBAHUS 3A€KTPOHHOIO rocyaap-
crBa B Poccuu, caeayer mpus3HATh COBEPIIEHCTBOBAHWE HOPMATHBHOH IIpaBoO-
Bof 0a3mbl; ImpeoOpa3oBaHue OM3HEC-TIPOIIECCOB BO BCEX OpraHaxX BAACTH W IIpa-
BUTEABCTBEHHBIX OPraHU3aIlNdgX; Pa3BHTHE HHUQPPOBBIX KOMIIETEHIIMH Yy TOCYy-
JapCTBEHHBIX CAYKaIIUX U (POPMHUpPOBaHUE IIU(PPOBOU KyABTYPBI YIIpaBAECHU,;
CO3MaHHe MEXKBEJIOMCTBEHHBIX IIAAT(OPM, HHCTPYMEHTOB, TEXHOAOTHH, IIpO-
eccoB. MHTEHCHUDUIIUPOBATE K€ 3AEKTPOHHOIO T'OCyJapCTBa BO3MOXKHO IIPU
MIOBBIIIEHNHN YPOBHS HCIIOAB30BaHUS I'paKaaHaMU OHAAWHOBBIX CEPBHCOB.

Ilepexon 3A€KTPOHHOIO rocyziapcTBa CoBpeMeHHOM Poccuu Ha MHHOBaIU-
OHHBIH IIyTh Pa3BUTHA MNPEAIIOAATAET, C OOAHOM CTOPOHBI aKTUBHBIE MEPHI I'OCY-
JapCTBEHHOIO peryAupoBaHUs B cepe 3PPeKTUBHON «ITU(PPOBOM 5KOHOMUKUY,
a C Opyro¥ cTopoHBI, TpeOyeT U3MEHEHHUS CTHASI MBIIIIACHHS I'PaskIaH U FOCCAY-
JKaIIUX B OBICTPO 3BOAIOIIMOHUPYIOIIEM HH(POPMAIIMOHHOM ITpocTpaHcTBe. Oba
HaIlpaBA€HHS B HACTOLIIlEe BpeMd aKTHUBHO pa3BuBaroTcs B Poccuiickoit dene-
paruu.
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Electronic state and its effectiveness in Russia

Evgeny A. Apolsky *
Ilez A. Mutsolgov **

Annotation. The article analyzes the problem of implementing the principles of
the electronic state in the system of work of the state apparatus of the Russian Feder-
ation, assesses the level of development of digital services, and reveals the factors that
determine the effectiveness of the functioning of the electronic state in Russia.

Key words: information society, digital economy, electronic state, information
and digital technologies, blockchain, service state.

Modern processes of globalization, informatization and digitalization of all
spheres of society's life bring to the fore the issue of creating conditions for the
development of information and digital technologies for the functioning of polit-
ical and democratic processes in Russia. The fourth industrial revolution re-
quires the introduction of digital initiatives, including in public administra-
tion, which is one of the key tasks of the state policy of Russia, and, therefore,
the use of the latest information and communication technologies in the au-
thorities of the Russian Federation can be considered a strategic vector for the
development of the state, which has already been written in the legal litera-
ture [13].

Certain positive results in this direction are quite visible, and the elec-
tions to the Parliament of the Russian Federation held in September 2021
clearly demonstrate this. However, the remaining problems and the ambiguous
assessment of the very approach to conducting such democratic procedures in
a digital format encourage further research.

At the present stage, there is no single concept of the electronic state in
the scientific community. Various approaches to the concept of "electronic
state" have determined many opinions. It seems necessary to single out several
modern interpretations of the electronic state in order to substantiate its con-
cept and content, based on previous scientific research [16, 11, 12].

As A.S. Kiselev, the electronic state is the legislative (electronic parlia-
ment), executive (electronic government), judicial (electronic justice) branches
of government, functioning on the basis of the latest digital technologies [15].

According to I.V. Ponkin's e-government is a system of relations between
all public authorities and the population, which, based on information technol-
ogy, links the provision of openness and accessibility of public services, the re-
duction of administrative barriers, allowing interactively building a two-way di-
alogue [17, p. 53].
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[.Yu. Bogdanovskaya holds a different point of view, understanding the
electronic state as a full-scale digital transformation of all branches of govern-
ment, which is not directly related to the quality of services, but ensures an in-
crease in the efficiency of the government and the quality of their decisions
through the use of the capabilities of modern technologies [19].

The above definitions make it possible to highlight the key features of the
electronic state from various angles. In our opinion, the electronic state in
modern conditions is an integral activity of state structures and public institu-
tions with the active participation of the population, built on the principles of
using digital technologies in the external sphere of interaction "power — society"
and internal — between different branches and levels of government .

The idea of an electronic state arose on the initiative of Western countries
in the 90s. 20th century and meant the massive introduction and application
of digital technologies in the field of public administration to improve the effi-
ciency and transparency of their activities. In English, this term is more com-
monly used as "E-government", that is, "electronic government", although in
fact digital technologies are used not only by the government, but also by the
judiciary and legislative authorities.

This concept caused an increase in the trend of transition to the “service
state” model — decisions were made to transfer the provision of services to a fully
digital format. It was this provision that was adopted at the time by the Decree of
the Government of the Russian Federation of May 6, 2008 No. 632-r “On the Con-
cept for the Formation of Electronic Government in the Russian Federation until
20107 [7], as well as in many similar projects in states around the world.

The implementation of e-government begins in our country in 2002, one
of the strategic directions was the approval of the Federal Target Program
"Electronic Russia 2002-2010." [4]; the next document was the program "In-
formation Society (2011-2020)" [8]. It should be emphasized that these docu-
ments set as one of the most important tasks of introducing digital technolo-
gies the interaction of public administration with citizens and business, the in-
troduction of automated systems in the activities of government bodies, and
enabling citizens to use information technologies.

The electronic state in the Russian Federation cannot boast of a devel-
oped base for legal regulation; we have not yet developed a set of systemic
norms that would ensure the systematic and systematic work of all elements of
the electronic state. The Concept for the Development of Mechanisms for the
Provision of State and Municipal Services in Electronic Form, approved by the
Decree of the Government of the Russian Federation of December 25, 2013
No. 2516-r, should be called as the main specialized legal documents of the
electronic state [6]; System project of the electronic government of the Russian
Federation until 2020 (Order of the President of the Russian Federation of
March 25, 2013 No. Pr-646) [3]; Strategy for the Development of the Informa-
tion Society in the Russian Federation for 2017-2030. [2]. At the same time,
the state, represented by the Government and the President of the Russian
Federation, is showing a keen interest in the development of end-to-end tech-
nologies. With the participation of the Ministry of Telecom and Mass Commu-
nications, the Concept for the development of regulation of relations in the field
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of artificial intelligence technologies and robotics until 2024 was developed
(Decree of the Government of the Russian Federation of August 19, 2020
No. 2129-1) [35].

However, there are quite obvious legislative gaps. So, for example, the
legislation does not clearly distribute the powers and responsibilities of author-
ities at various levels in matters of the implementation of the electronic state,
there is no legislative consolidation of the main terms, there is no list of the
main areas of activity.

The adoption of the law "On the electronic government of the Russian
Federation", following the example of the United States, would allow to identify
the specific contours of the electronic state, lead to a systematic understanding
of the goals and objectives of the activity, create a single legal space of the elec-
tronic state on a national scale.

In accordance with the Decree of the President of the Russian Federation
of May 7, 2018 No. 204 "On the national goals and strategic objectives of the
development of the Russian Federation until 2024" (as amended on July 21,
2020) [1] the national program "Digital Economy of the Russian Federation"
has now been launched, which includes 6 federal projects, including "Digital
Public Administration" [9].

The project sets as goals the spread of digital technologies and platform
solutions in the field of public administration and the provision of public ser-
vices. Digital transformation and optimization of electronic services is carried
out in two ways: a systematic solution to the life situations of citizens and
businesses (super services) and digital transformation of basic public services
(mono services). In 2019, a list of 25 super services was approved. According to
the Russian Ministry of Communications, they cover up to 90% of all interac-
tions between citizens and business with the state in various fields [10].

The project "Digital Public Administration" indicates promising forms of
transformation of public administration: digital transformation of mass public
services; single window digital feedback; new infrastructure solutions; robotiza-
tion of a number of managerial functions; use of artificial intelligence, BitData;
the use of electronic platforms, expanding the circle of virtual advisers, large-
scale online polls, electronic platforms and forums, other mechanisms of online
deliberation, new ways to identify the public agenda in order to increase trans-
parency and increase the effectiveness of government decisions.

The public sector has always been the largest consumer of IT, despite the
fact that the level of informatization of state departments has long remained
uneven. However, the new conditions caused by the pandemic have become
a serious driver of informatization in all areas.

2019-2020 have become a time when end-to-end technologies such as
blockchain and machine learning technologies have become more actively used
in public authorities to create various registries and databases, as well as ana-
lytical information systems. For example, to create a distributed registry of in-
tellectual property rights or machine learning algorithms for analyzing photo
and video images in software and hardware systems.

Undoubtedly, information technologies simplify the interaction between
the state and society, reduce the time for the exchange of information between
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state bodies and the population, reduce the burden on specialists, and save
budgetary funds. This becomes especially noticeable during the pandemic,
which Russia and the whole world are now experiencing.

In terms of the pace of implementation of digital services, Russia has
taken the third place after Australia and Sweden. From 2016 to 2018, the
number of public services users in Russia increased by 42 percent, while the
global average is 15 percent. The experts found that the average Russian uses
9.1 electronic services; the most popular electronic service was the payment of
taxes and fines [14].

Every two years, the UN examines the e-government of different coun-
tries. For the analysis, a special “Electronic Government Development Index” —
EGDI was developed. It determines how much the government is present in the
network, how well the Internet is developed in the country, and how many
people participate in the e-government system. In the 2020 ranking, Russia was
in 36th place — among states with a high index of development of e-government
and e-government services [18].

At the same time, in addition to the obvious and justified advantages, the
electronic state carries certain digitalization risks for the Russian state and so-
ciety:

— open questions of the latest revolution — the dangers of a new edition of
the "digital divide";

— online integration will create great risks of information leakage, while
there will also be threats of hacking / theft of digital identity. Cases of loss of
digital identity, together with, for example, the right to property or pension sav-
ings, can have serious social consequences;

— the costs of strengthening the tendencies of transition to the model of
the “service state”;

— increasing the transparency of the processes of development of state
policy;

— expansion of technical means of political and administrative control
over society and platforms for on-line deliberation;

— the absence (corresponding to the needs of digitalization) of proper reg-
ulatory and legal regulators;

— obvious gaps in the scientific and methodological support of the elec-
tronic state are projected into the sphere of its legal regulation, which leads to
insufficient viability of the mechanisms for the development of digital technolo-
gies practiced by the state.

Summing up, I would like to note that the key factors determining the ef-
fectiveness of the functioning of the electronic state in Russia should be recog-
nized as the improvement of the regulatory legal framework; transformation of
business processes in all authorities and government organizations; develop-
ment of digital competencies among civil servants and the formation of a digital
management culture; creation of interdepartmental platforms, tools, technolo-
gies, processes. It is possible to intensify the electronic state by increasing the
level of use of online services by citizens.

The transition of the electronic state of modern Russia to an innovative
development path implies, on the one hand, active measures of state regulation
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in the field of an effective "digital economy", and on the other hand, it requires
a change in the way of thinking of citizens and civil servants in a rapidly evolv-
ing information space. Both directions are currently actively developing in the
Russian Federation.
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BaussHHe npoueccoB HHbOpMaTH3AIHH
Ha 3¢ PeKTHBHOCTD OPraHH3allHH IIPOKYPOPCKOro
Haa30pa 3a COOAIOEHHEM IIpaBa HA JKHAHIIE

O.A. Buryc’

AHHoTanusa. B craTee aBTOp paccMaTpUBAaEeT OTACABHbIE IPHUYHHBI [OBBIIICHUS
3(p(PEeKTUBHOCTH ITPOKYPOPCKOr0 HaA30pa 3a CODAIOZIEHHEM ITpaBa YeAOBeKa Ha JKHAU-
I11e, TA@BHOM U3 KOTOPBIX BBICTYIIA€T aKTHBHOE BHeIApeHHe 0e30yMazkHOro JOKYMEHTO-
o6opoTa B HA30PHYIO IIPAKTUKY IIPOKYPOPOB, aBTOMATH3UPOBAHHOE COCTaBAEHHE [10-
KYMEHTOB, HCIIOAB30BaHHE B IIPOKYPOPCKOM AEATEABHOCTH IIMPOKHX BO3MOXKHOCTEH,
IIpencTaBAgeMbIX TUPPOBOH cpenoH.

KaroueBble cAOBa: U poBasd TpaHCchopMalys OPTaHOB IPOKYypPaTyphl, ITUGPO-
Bas cpefia, IPOKYPOPCKUH HaA30p, IPAaBO Ha KHUAUIIIE.

OecrieueHre OpraHaMHU ITPOKYypaTypbl peasu3allid KOHCTUTYIIUOH-
HOTI'O IIpaBa Ha JXHAUILE U rapaHTHU 3aKOHOOATEABHOI'O 3allpeTa Ha
IIPOU3BOABHOE AMIIIEHHE JKUAUIA — TPALULIMOHHOE HaIllpaBACHUE
IIPOKYPOPCKOHN AEeATEABHOCTH B paMKaxX TaKOH OTPacAM KakK Haa30p
3a CODAIOZIEHHEM ITpaB U CBOOO YeAOBEKA U I'PazKIaHUHA.

OTrmeabHOE collMaAbHOE 3HaueHUe uMeeT 3(PPEeKTUBHOCTL HAA30pHOH pa-
00TBI 3a coOAlOeHHEM IIpaBa Ha JKUAUIIE OTAEABHBIX KaTEropu¥ rpakaaH,
IIOAB3YIOIIMXCHA IIOBBIIIIEHHOM TI'OCYOAPCTBEHHOM COLIMAABHOM 3alllUTOM: y4acT-
HUKHN Beankol OTe4eCTBEHHOM BOWHBI U YA€HBI UX CEMEM; AETU-CUPOTHI U APY-
rue KaTeropuu TI'pazk/iaH, COOAIO/IEHHE IIPaB U 3aKOHHBIX UHTEPECOB KOTOPHIX
B34TO I10[ IIOBBIIIEHHOE BHUMAaHUE [IPOKYPOPOB B CHUAY IIPSIMOTI0O YKa3aHUS, CO-
aepskaierocsi B oeiepasbHbIX 3aKOHAX U OpPraHU3allMOHHO-PaCIOPAIUTEABHBIX
akTax ['enepaabpHOro nnpokypopa Poccuiickoit @enepaiiuu.

HeobxomuMo OTMETHTBD, YTO 0OecriedYnBaeMoe IIPaBo MPHUHAIAECKUT K TPYIIIIE
COLIMAABHBIX U 3KOHOMHWYECKUX IIpaB YEAOBEKA, YTO HCKAKOYAET OTOXKIECTBAE-
HHE JaHHOTO IIpaBa C HaAM4YHeM rpaxkagaHcTBa Poccuiickoii Penepanuu. MmeH-
HO Ha JAaHHBIM aCIIEKT HallpaBA€HA peaAnu3alllsl HOBEUIIIErO HAllpaBACHUS Hall-
30pHOH MOEeSITEeABHOCTHU — ODEecCIleUueHHe ITpaBa Ha XKUAHUIIE OAS BCEX AHIL, HaXO-
OAIIUXCA Ha TEPPUTOPHUU HAIIETO IOCYyAapCTBa, B TOM YHCAE U HHOCTPaAHHBIX
rpaskaaH, U AWIl, BOOOIlle HE UMEIOIIMX IrpaxkaaHcTBa. HeTpyaHO MpeacTaBUTD,
YTO TAKOE€ pPaCIINpeHHEe KOHUEMNIIMH HAA30PHOU MedATEeAbHOCTH ITPUBEAO K Oec-

* Bumyc Juana AHOpeegHa, cTtyneHTKa IOpuamdeckoro uHcTUTyTa PemepasbHOr0O Iocy-
[JAapPCTBEHHOI'0O aBTOHOMHOTO 00pa30BaTEABHOTO VUpeKIeHHs BBICIIero obpasoBaHusa «CeBepo-
KaBkaszckuii penepasbHbIE yHEBepcuTeT». Poccus, r. CTaBpOIIOAb.
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IIpeneaeHTHOMY YBEAHYEHHIO O0beMa HaA30pHOM paboThl, B CBETE KOTOPOTO
co3naHue IUPPOBOU Cpenbl AAT MPOKYPOPCKOro ydyacTus B o0ecriedeHUuu paBa
Ha JKHUAUIIE BBICTYIIAeT €OUHCTBEHHBIM CIIACHUTEABHBIM CIIOCOOOM OOecIiedeHUs
3P PEKTUBHOCTH TAKOTO yIaCTHUS.

[IpeampumeM monbITKY 00OCHOBATh AaHHBIN Te3uc. Conmepzkaleecs B cT. 40
Koncruryimnm Poccutickoit Peneparinu [1]| mpaBo Ha XKHUAUIIE ITPEATIOAATAET, YTO
B Poccuiickoit ®eneparnii co3gaHbl 1 00€CIIeYUBAIOTCS alllapaToM IoCydapCT-
BEHHBIX OPTAaHOB CAEAYIOIINE YCAOBUS:

— KaXIOMy 4Y€AOBEKY TapaHTUPYEeTCSd BO3MOXKHOCThH obecrneduTh cebs
JKHUABEM,

— JKUABE HE MOXKET ObITh 0€30CHOBATEABRHO OTOOPAHO;

— rapaHTUpPyeTcd U obecriedyuBaeTCs HEIMPUKOCHOBEHHOCTD JKHUAUIIIA;

— obecrieuynBaeTcs BO3MOXKHOCTHb CTAOHMABHOTO ITOAB30BAHUS HMEIOIIUMCS
SKHUAUIIEM,

— MPOKUBAHUE B JKHUAUIIE COITPOBOXKAAeTCS obecriedueHueM 0e30I1aCHOCTH
cpenbl MIPOXKUBAHUS U 0€3BPEIHBIMU YCAOBUSIMH OAS JKU3HHU U 3[0POBbS YEAO-
BEKa,;

— CyLIEeCTBYEeT AEHUCTBEHHBIM MEXaHH3M peaAu3alliuU IIpaBa Ha yAy4YIIEeHUE
YCAOBUM HPOKUBAHUSI.

OpHako, HEOOXOMUMO ITOMHHUTH, YTO BKAIOUeHHe Poccuiickoit denmepariuu
B MEXIyHapOAHOE ITPaBOBOE MPOCTPAHCTBO 00S3bIBAET OpraHbl MPOKYypPaTypbl
obecrieyruBaTh MepPaMH pPearupoOBaHUS PEAAU3AIIHIO ITOAOKEHUM MEXKIyHaPOII-
HBIX HOPMATUBHBIX AKTOB, BKAIOYEHHBIX B OOBEM HAIIMOHAABHOTO 3aKOHOIA-
TeAbCTBA.

Tak, patruduKallisg TaKUX HCTOYHHKOB KakK MeXXIyHapOomOHBIH IIaKT 00
SKOHOMHUYECKHUX, COITMAABHBIX U KYABTYPHBIX IIpaBax [2] u EBporelickasa coru-
aabHas xaptus [3]| nmpeagycmarpuBaet obecriedeHue B Poccutickoit Penepaiiuu:

— HaJAEeIKaIlleTO ITPaBOBOT0 O0ECIIeYeHHUS ITPOKUBAHHUS;

— AOCTYIIHOCTHU ITPOKUBAHUA C TOYKH 3pEeHHS (PUHAHCOBBIX PacxXO/0B de-
AOBEKa,;

— aIeKBATHOCTHU B TOYKHU 3PEHUS KYABTYPhI OOCTAHOBKH HaXOXKIEHUS JKH-
AUIIIA;

— IIPUTOAHOCTH [AASI ITPOKHUBAHUL C TOUYKH 3PEHHS MECTOHAXOXK/IEHUS KH-
AUIIA, BO3MOXKHOCTeH HH(PPACTPYKTYPhI, BO3MOXKHOCTHU ITOAyYaTh HEOOXOUMBIE
YCAYTH IO MECTY IIPOKHUBAHUSI.

Kak MBI BUAUM, HAA30P 3a COOAIOIEHHEM JAHHOIO IIpaBa IIPSIMO 00YCAOB-
AMBAaET IIOJJIEPKAHHUE B TOCYJapCTBE OOINECTBEHHON M COIMAABHOM 0e30ImacHOo-
CTH, Ha 4TO cropaBenanBo ykaspiBaeT E.H. HeranoBa: «Tak Kak pocTy 3KCTpe-
MH3Ma OOBIYHO CIOCOOCTBYIOT COIIMAABHO-OKOHOMHYECKHE KPH3HUCHI, PE3KOoe
HaeHUE >KH3HEHHOI'0 YPOBHS OCHOBHOM MacCChl HACEAEHHH, TO MMEHHO COIH-
aAbHO OPHEHTUPOBaHHAas IIOAMTHKA IOCylapcTBa B cdepe IpaBa Ha KHUAHUIIE
CIIOCOOHA MHPOTHBOCTOSTL 3KCTPEMHU3MY B Teppopusmy» (4, c. 298]|. CoorBercT-
BEHHO, OTCYTCTBHE JOAXKHOTO OOecCIledeHHs IIpaBa Ha KHUAHWIIE, KaK H3-3a He-
JOCTaTKOB JKHAHIITHOTO 3aKOHOAATEABCTBA, TaK U H3-3a HEUCIIOAHEHUS €ro II0-
AOKEHHUU HAU IIPSIMOTO HapPYyIIEeHWS HOPMAaTHUBHBIX ITPEAIIMCaHul, BeoeT K Ha-
pacTaHUIO COIIMAABHOM HAINPSKEHHOCTU U yTpaTe aBTOPUTETa T'OCyAapCTBEH-
HBIX MHCTUTYTOB B r'ra3ax o0liecTBa.
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[Toannaga peaaunzarug Kk 2025 romy Bcex moaoxkeHu¥ Konnennuum mnudgpo-
BOH TpaHc(opMaIlli CHCTEMbI OPTraHOB IIPOKYPaTyphl [S] II03BOAUT rapaHTUPO-
BaHHO O0OECHEeYUTh BBICOKOE KadeCTBO HAMO30PHOM paboThl IO O0eCIeYeHHUIo
npaBa Ha JXKHAHWINE. YK€ Ha CEeTOAHANIHHUH OeHb (PyHKIIMOHUpOBaHHEe deae-
PaABHOM TOCyJapCTBEHHOM HMHMOPMAIIMOHHOM cUcCTeMbl «EAUHBIH peecTp MIpo-
Bepok» (PI'VIC EPII), koTopad AeTOM TEKYIIErO roga Owblaa IIpeodpazoBaHa B Enqu-
HBII pPEecTp KOHTPOABHBIX (HAA30PHBIX) MEPOIPUSTHUM, a TakKXKe HEIOCPENnCT-
BEHHO BHYTPEHHHX BEIOMCTBEHHBIX HH(OPMAIIMOHHBIX CHCTEM OPraHOB IIPO-
Kyparypbl, EQUHON CHUCTEMBI MEXKBEAOMCTBEHHOI'O 3ACKTPOHHOI'O B3aUMOIEHCT-
BUsI, HEKOTOPBIX APYTHUX I'OCYyAapCTBEHHBIX MH(POPMAIIMOHHBIX CUCTEM I103BOALET:

BO-TIEPBBIX, ITPOBOAUTH COBMECTHO C MHBIMH KOHTPOAUPYIOIIMMH CyOBHEeK-
TaMU NOPOPUAAKTUYECKHE MEPOIIPUATHS I10 HNPEeAyHPeRIACHUI0 HapyLIeHUs
IpaBa Ha XUAHIIE. Tak, HaIpUMep, COBMECTHO C OTAEAAMU MYHHUITUIIAABHOT'O
SKUAUITHOTO KOHTPOAS aAMHUHHUCTPAIIUH MYHHUIIUITIAABHBIX 0O0pa30BaHUM IIpoOBe-
pAarOTCA:

— HAA30PHBIM OPraHOM — COOAIOJIEHHE HOPM (PeAepasbHBIX 3aKOHOB O KU-
AUITHOM QOHE, TPeOOBAHUM K KHUABIM ITOMEIIEHUAM U UX COAEPIKAHUIO U T.1.;

— KOHTPOAUPYIOIIHMM OTIEAOM AAMHHUCTPAIMH MYHHUIIUIIAABHOTO 00pa3z3o-
BaHUd — 3aKOHOB CyObeKTa PP B yacTu oTHOIIEHUH B cpepe KUAbS U MYHHUIIU-
IMaAbHBIX ITPABOBBIX aAKTOB.

Bo-BTOpBIX, IPOBOAUTE IIPOBEPKH, B TOM YHCAE€ C UHBIMU IIPABOOXPaHU-
TEeABHBIMH U KOHTPOAHUPVIOIIUMU OpPraHaMU HCIIOAHUTEABHOU BAACTH, 3aKOHHO-
CTU OEATEABHOCTH OPraHOB HCIOAHUTEABHON BAACTU U OPTAHOB MECTHOI'O CaMoO-
yIIpaBA€HUL B chepe KUAUNIHBIX OTHOIIIEHUH.

Tak, IPOKypopbl CYOBLEKTOB PP OopraHu3yIOT COBMECTHLIE IIPOBEPKH C TEP-
pUuTOpHUaAbHBIM opraHoM CaencTBeHHOTO KoMuTeTa PO u TeppuTOopHasbHBIM OP-
ranoMm PeneparbHOM CAYKOBI 10 (PMHAHCOBOMY MOHHTOPHHIY B YaCTH:

— 3aKOHHOTO IOpPSAKa PaACXOM0BaHUd OIOMKETHBIX CPEACTB, BbIAEACHHBIX
Ha MOAEPHHU3AIHIO XKUAUIITHO-KOMMYHAABHOM UHPPACTPYKTYPHI;

— COOAIOZIEHHE CPOKOB M WHBIX YCAOBHH peaAn3alluu HalmpoekTa «2KHAbe
U ropoackasi cpenar» [6] B raHHOM cyobekTe PP u T.m1.

B-TpeTbux, B CBSI3HM C 0CO00OM 3HAYHMMOCTBIO B CHAY OCTPOTBI COILIMAABLHOM
IIPOOAEMBI OCYIIECTBASLTH OIIEPATUBHLIM UM 3Pp(EKTUBHBIH HaA30P 3a 3aKOHHO-
CThbIO ycTaHOBAeHUs TapudoB B cdepe 2KKX, cBoeBpeMEHHO pearupoBaTh Ha
HapyIllleHHe IpaB rpaxkgaH HeOOOCHOBAHHLIMH TapudaMH U B IIOAHOM oOBeMe
HX BOCCTAHABAUBATL B CAy4Yae BBIIBA€HHBIX HapylleHui. Kpome Toro, oyHK-
MUOHUpPOBaHue EMUHOro peecrpa KOHTPOABHBIX (HAA30PHBIX) MEPOIIPUATHH IT0-
3BOASIET JAS HAAEXKAIIIETO OOeCIIeYeH s IIpaBa rpask/aaH Ha KUAUIIIE:

— 00513aTh IIPEIOCTABASITEh IPaskJaHaM YCAYTH HaOAEXKAIIETo KadecTBa C CO-
OAIOIEHHEM CAaHUTAPHO-3ITHAEMHOAOTHYECKUX TPeOOBaHUM, ITPEeIbIBAIEMbBIX K Ka-
4eCTBY;

— 00s13aTh COOTBETCTBYIOIIHE OPTaHbl HCIIOAHUTEABHOM BAACTU COMEPKATH
uHdpacTpykTypy 2KKX B HaziaezRaIieM COCTOSTHUHU;

— 00513aTh COOTBETCTBYIOIIME OPTaHbl UCIIOAHUTEALHOM BAACTHU COOAIOIATH
CPOKHY MPOBeIEHUs PEMOHTA 00BEKTOB HH(pPacTpyKTyphl 2KKX u T.14.;

B-uyerBepThIX, (OYHKIIMOHUPOBAHHE IIM(MPPOBOM Cpeapl IIpHeMa, PaCCMOT-
PEHUS U IIPUHSATHUS PELIeHUH 10 ITOCTYIIUBIINM OT IpakJaH OOpallleHUSM U Ka-
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A0DaM B CBS3H C HaApPYLIEHHEM HMX ITpaBa Ha KUAHUIIE SIBASIETCS HECOMHEHHBIM
IIPOTPECCUBHBIM HAYaAOM IIepexoaa pabdoThl HAA30PHOTIO OopraHa Ha ITPHUHITHUIIHN-
aABHO MHOHM ypoBeHb 2(p(PEeKTUBHOCTH AeATEALHOCTH.

Tak, B aBrycTe TEKVIIETO I'ola B CBSI3U C OOABIIIHM KOAWYECTBOM IIOCTY-
IUBIINX B OPraHbl IIPOKYypaTyphbl oOpallleHuil rpaxkaaH o0 yXyoIleHUH KadecT-
Ba IIHUTHEBOM BOIBLI U3 ABYX CyOBEKTOB — [leH3eHCKOM M AEeHUHI'PAIKOM obaac-
Teti, ['eHepaAbHBIM IPOKYpPOopoM Pd OBIAM OTZAHO COOTBETCTBYIOIIEE PACIIOPL-
JK€HUE O HadaA€ HaA30PHO-KOHTPOABHBIX MEPOIIPHUSTHI, OPraHHU30BaHHBIX II0
JaHHOMY IIPEeAMETY IIPOBEPKH.

B ToMm ke Mecsile mpokyparypoii CapaToBCKOM 00AaCTH HHUIIMHPOBAH
PO IIPOBEPOK B CBS3U C BBISIBAEHHBIM OOABIIIHM KOAMYECTBOM HaPYIIEHUH
obecriedyeHHUsI IIpaBa AETEU—CUPOT Ha JKUAUIIIE — IIOCAE BMeEIIATEALCTBA HAI30P-
HOTO opraHa 0wnIA0 BoccTaHoBAeHO mpaBo 1 400 yeaoBek. COBMECTHO C opraHa-
MH HCIIOAHHUTEABHOM BAACTH B paMKax APYrod MpoOBEPKH HAA30PHBIM ydacTHEM
IpokypopoB CapaToBCKOH obaacTu ObIAO pacceaeHo 2 833 rpaxkgaHuUHA U3
aBapUHHOTO XKHUAOTO POHIA.

dOyHKITMOHUPOBaHNe EAMHOrO peecrpa KOHTPOABHBIX (HAA30PHBIX) MEPO-
npuatuii ¢ uwmoag 2021 roma, IMO3BOAHAO Ha IIOPSIOK YBEAUYUTH YHCAO BBISB-
ASIEMBIX HapyLIeHUH B chepe KUAUITHOTO 3aKOHOAATEABCTBA, 3TO IOATBEPKIA-
€T TE3UC O TOM, YTO CO3laHue IU(PPOBOM cpenbl AAd HNPOKYPOPCKOr0 y4aCTHUI
B obecriedyeHUH MpaBa Ha JKHAUIIE BBICTYIIA€T €IUHCTBEHHBIM CIIACUTEABHBIM
cmocobom obecriedeHUs: 3PPEKTUBHOCTH 3aIlUTHI IIPaBa.
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Influence of informatization processes
on the effectiveness of the organization
of prosecutorial supervision over the observance
of the right to housing

Diana A. Bitus*

Annotation. In the article, the author considers certain reasons for increasing
the effectiveness of prosecutorial supervision over the observance of the human right
to housing, the main of which is the active introduction of paperless workflow into the
supervisory practice of prosecutors, automated drafting of documents, and the use of
wide opportunities provided by the digital environment in prosecutorial activities.

Key words: digital transformation of the prosecutor's office, digital environ-
ment, prosecutor's supervision, right to housing.

Provision by the prosecutor's office of the implementation of the constitu-
tional right to housing and guarantees of a legislative ban on arbitrary depriva-
tion of housing is a traditional area of prosecutorial activity within the frame-
work of such an industry as supervision over the observance of human and
civil rights and freedoms.

Of particular social importance is the effectiveness of supervisory work
over the observance of the right to housing for certain categories of citizens en-
joying increased state social protection: participants in the Great Patriotic War
and members of their families; orphans and other categories of citizens, the ob-
servance of whose rights and legitimate interests is taken under the increased
attention of prosecutors by virtue of a direct instruction contained in federal
laws and organizational and administrative acts of the Prosecutor General of
the Russian Federation.

It should be noted that the secured right belongs to the group of social
and economic human rights, which excludes the identification of this right with
the citizenship of the Russian Federation. It is on this aspect that the imple-
mentation of the latest direction of supervisory activity is aimed — ensuring the
right to housing for all persons who are on the territory of our state, including
foreign citizens, and persons who do not have citizenship at all. It is not diffi-
cult to imagine that this expansion of the concept of supervisory activity has

* Bitus Diana Andreevna, student of the Law Institute of the Federal State Autonomous
Educational Institution of Higher Education “North Caucasus Federal University”. Russia, Sta-
vropol.
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led to an unprecedented increase in the volume of supervisory work, in the
light of which the creation of a digital environment for prosecutorial participa-
tion in ensuring the right to housing is the only saving way to ensure the effec-
tiveness of such participation.

Let's try to substantiate this thesis. Contained in Art. 40 of the Constitu-
tion of the Russian Federation [1], the right to housing implies that the follow-
ing conditions have been created and provided by the apparatus of state bodies
in the Russian Federation:

— each person is guaranteed the opportunity to provide himself with
housing;

— housing cannot be unreasonably taken away;

— the inviolability of the home is guaranteed and ensured,;

— the possibility of stable use of the existing housing is ensured,;

— living in a dwelling is accompanied by ensuring the safety of the living
environment and harmless conditions for human life and health;

— there is an effective mechanism for exercising the right to improve living
conditions.

However, it must be remembered that the inclusion of the Russian Fed-
eration in the international legal space obliges the prosecution authorities to
provide response measures for the implementation of the provisions of interna-
tional regulations included in the scope of national legislation.

Thus, the ratification of such sources as the International Covenant on
Economic, Social and Cultural Rights [2] and the European Social Charter [3]
provides for ensuring in the Russian Federation:

— proper legal security of residence;

— availability of accommodation in terms of financial costs of a person;

— adequacy in terms of culture of the situation of finding a dwelling;

— suitability for habitation in terms of the location of the dwelling, the
possibilities of infrastructure, the ability to receive the necessary services at the
place of residence.

As we can see, supervision over the observance of this right directly deter-
mines the maintenance of public and social security in the state, as E.N. Negano-
va: “Since the growth of extremism is usually facilitated by socio-economic
crises, a sharp drop in the standard of living of the bulk of the population, it is
the socially oriented policy of the state in the field of the right to housing that
is able to resist extremism and terrorism” [4, p. 298]. Accordingly, the lack of
proper provision of the right to housing, both due to shortcomings of housing
legislation, and due to non-fulfillment of its provisions or direct violation of
regulatory requirements, leads to an increase in social tension and the loss of
authority of state institutions in the eyes of society.

The full implementation by 2025 of all the provisions of the Concept of
Digital Transformation of the System of Prosecution Bodies [5] will guarantee
the high quality of supervisory work to ensure the right to housing. Already to
date, the functioning of the federal state information system "Unified Register
of Verifications" (FSIS ERP), which in the summer of this year was transformed
into the Unified Register of Control (Supervisory) Measures, as well as directly
internal departmental information systems of inspection bodies Prosecutor's
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Office, the Unified System of Interdepartmental Electronic Interaction, some
other state information systems allows:

firstly, to carry out, together with other controlling entities, preventive
measures to prevent violations of the right to housing. So, for example, togeth-
er with the departments of municipal housing control of the administrations of
municipalities, they check: by the supervisory authority — compliance with the
norms of federal laws on the housing stock, requirements for residential pre-
mises and their maintenance, etc.; the controlling department of the adminis-
tration of the municipality — the laws of the subject of the Russian Federation
in terms of relations in the field of housing and municipal legal acts.

Secondly, to conduct checks, including with other law enforcement and
regulatory bodies of executive power, on the legality of the activities of execu-
tive bodies and local self-government bodies in the field of housing relations.

Thus, the prosecutors of the constituent entities of the Russian Federa-
tion organize joint inspections with the territorial body of the Investigative
Committee of the Russian Federation and the territorial body of the Federal Fi-
nancial Monitoring Service in terms of: the legal procedure for spending budget
funds allocated for the modernization of housing and communal infrastructure;
compliance with the deadlines and other conditions for the implementation of
the national project "Housing and Urban Environment" [6] in this subject of the
Russian Federation, etc.

Thirdly, due to the special significance due to the acuteness of the social
problem, to carry out prompt and effective supervision of the legality of setting
tariffs in the housing and communal services sector, respond in a timely man-
ner to violations of citizens' rights by unreasonable tariffs and fully restore
them in case of violations. In addition, the functioning of the Unified Register of
Control (Surveillance) Measures makes it possible to properly ensure the right
of citizens to housing: oblige to provide citizens with services of adequate quali-
ty in compliance with sanitary and epidemiological requirements for quality;
the relevant executive authorities to maintain the housing and communal ser-
vices infrastructure in proper condition; the relevant executive authorities to
comply with the deadlines for the repair of housing and communal infrastruc-
ture facilities, etc.

Fourthly, the functioning of the digital environment for receiving, consi-
dering and making decisions on applications and complaints received from citi-
zens in connection with the violation of their right to housing is an undoubted
progressive beginning of the transition of the work of the supervisory authority
to a fundamentally different level of efficiency.

Thus, in August of this year, due to a large number of appeals from citi-
zens received by the prosecutor's office about the deterioration in the quality of
drinking water from two subjects — the Penza and Leningrad regions, the Pros-
ecutor General of the Russian Federation issued an appropriate order to start
supervisory and control measures organized on this subject of verification.

In the same month, the prosecutor's office of the Saratov region initiated
a series of inspections in connection with the revealed large number of viola-
tions of the right of orphans to housing — after the intervention of the supervi-
sory authority, the right of 1,400 people was restored. Together with the execu-
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tive authorities, as part of another audit, the supervisory participation of the
prosecutors of the Saratov region resettled 2,833 citizens from the emergency
housing stock.

The functioning of the Unified Register of Control (Supervisory) Measures
since July 2021 has made it possible to increase the number of detected viola-
tions in the field of housing legislation by an order of magnitude, this confirms
the thesis that the creation of a digital environment for prosecutorial participa-
tion in ensuring the right to housing is the only saving grace way to ensure the
effectiveness of the protection of rights.
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MexaHH3M COIIHAABHO-IOPDHAHYECKOI'O
o0ecrne4yeHHs IIpaB Y€AOBE€KA H I'PaZKIAaHHHA
Ha IIPHMEPE KOMIICHCAIIHH MOPAABHOI'O Bpeaa

A.T. I'pyuun

«HpaBa YEAOBEKA U MHTEPECHI rocygapCTBa HE BCErAa COBIIaOaroT,
HO CTPEMACHHE UX COBMECTHUTH — IIYTh K JEMOKPATHUM»

U. Illesenes

AHHOTamusa. B nanHOW cTaThe NMPOBOAUTCH aHAAM3 BOIIPOCOB B3auUMOIeHCTBUS
dYHKIINH IIpaBa, IPU peasn3allii KOHKPETHBIX 3a/1a4 110 o0ecliedyeHUI0 He3bI0AEMOCTH
U YCTOMYHMBOCTHU IIpaB, CBOOOA M 3aKOHHBIX MHTEPECOB YeAOBEKa U I'pasKkIaHHHA, YKpe-
IIA€HHUIO 3aKOHHOCTH U IIPaBOIIOPSAKA, a TaK¥Ke YCTOHYHBOMY Pa3BUTHIO I'PaKIaHCKO-
ro obmiecTBa, IPaBOBOrO M COILIMAABHOIO rocyzapcrBa B Poccuiickoit ®eneparnu. 3a-
TparuBaeTCd CYLIHOCTb MHCTHTYTa KOMIIEHCAIIMH MOPaABHOTO Bpeaa M KpaTKasd HUCTO-
pHUS €T0 CTAHOBAEHHS. ABTOPOM TaK K€ PaCKpPBIBAETCS U IIPOBOAUTCH TEOPETHKO-
IIPaBOBOM aHaAAM3 POAM KOMIIEHCAIIMM MOPAaABHOTO Bpe€Ja B CHUCTEME IIpaBa M BAUGHUE
Ha Hee METOMO0B HHTepIIpeTallll NaHHBIX, Yepe3 IPU3MYy 00s3bIBAIOIINX MeP U BOCIIH-
TaTEABHOT'O BO3AEUCTBHA.

KarouyeBbI€ CAOBa: I'oCyJapCTBO, (PYHKIIMH IIpaBa, 00s3bIBAIOIINE Mepbl, BOC-
IIUTaTeABHOE BO3/IeHCTBHE, KOMIIEHCAIlUs MOPAABHOIO Bpefia, MEXaHH3M, COIIMaABHO-
IOPUAUYECKOE OOeCIIedeHHE.

BemeHHe. HayuyHada craThs 00ycAOBA€HA TEOPETUYECKOM U IIPaKTU-

4EeCKOM 3HAQ4YHMOCTBIO pacCcMaTpuBaeMoOM TeMaTUKU. B Hay4HO-

TEOPETHYECKOM IIAQHE H3y4E€HHE BOIIPOCOB, CBA3AHHBIX C peasHn3a-

el KOMIIeHCAIlMHM MOPAaABHOTO Bpena, IIPefncTaBASIeTCsS HeoO0xo-

AUMBIM, IIOCKOABKY Ha COBPEMEHHOM JTalle OCYILECTBASIETCH CTa-
HOBAEHME U JasbHEHIIlee pa3BUTHE JAHHOIO IIPAaBOBOIO MHCTUTYTA.

OpHo u3 Hauboaee aKTyaAbHBIX M II€PCIEKTHUBHBIX HaIlpaBA€HUU Momep-
HH3allUM KOMIIEHCAIIMOHHBIX MEXaHH3MOB He 0e3 OCHOBaHHI CBS3aHO C IIPO-
1eccoM (pOpMHUPOBAHUA HOBOH aKTyaAHU3UPOBAaHHOM CHCTEMBI IIpaBa, B KOTOPOM
O6b1AU ObI B ITIOAHOM Mepe y4TeHBI HoAoKeHUd KoHcrutynuu PP, a Takxke rapaH-
TUPOBAHHO COOAIOZIEHHE IIpaB U CBOOOJ dYeAOBeKa U rpakiaaHuHa [1]. B cBasu
C 9THUM, obecliedeHHe IIpaB U CBOOOM — 3TO BaskKHeHINIad 3ama4da, CTodlas Iepes
rOCyJapCTBOM, & OCHOBHOM LIEABIO SIBAIETCH CO3[JaHHE NOCTOMHBIX YCAOBHUHU JAd

* I'pyHuH AHmoH ['eHHadbesuu, TIperioiaBaTeAb Kaeapbl yIIpaBA€HUI U aMUIHUCTPATHBHO-
IPaBOBBIX AUCHUIIAMH Baammmupckoro opuamdeckoro uHeruryra PCHUH Poccuun. E-mail: grunin-
a-gwyandex.ru // https:/ /orcid.org/0000-0002-3893-615X. Scopus Author ID: 57222610593
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3KU3HHU, FapaHTHd CBOOOIbI U HEIIPUKOCHOBEHHOCTU ANYHOCTH. [IpenmnoceiakaMu
A CO30aHUsd TaKOTO 3aKOHOAATEABCTBA MOTYT CTATh HAIIMOHAABHBIE U MEXKIY-
HapoaHble HOPMaTHUBHbIE IIPABOBbIE aKThl, IIOCBAIIIEHHbIE BOIIpOCaM KOMIIEHCA-
MU Bpeaa XepTBaM IIpecTynaeHui (4, c. 13].

Kpome Toro, m3yyeHre momoO0OHBIX BOIIPOCOB IpPHUOOpeTaeT O0COOYyI0 3HAYU-
MOCTH B CBS{3H C T€M, YTO INPHUYUHEHHE MOPAABHOIO Bpela CBA3aHO UCKAIOYUU-
TEABHO C (PU3UYECKUMU AM0O0 HPAaBCTBEHHBIMHU CTpagaHusaMu. OgHAKO B KOIU-
PUITUPOBAHHOM aKTe€ OTCYTCTBYET OIpeAeA€HHE MaHHBIX NePUHUIIUN, 4YTO IB-
ASIETCSI CYILIECTBEHHBIM ITPOOEAOM ITPABOBOTO PETYAUPOBAHUS.

MaTepHaAbl H AHCKYCCHH. [IOpsI0K U collMasbHasl CTaOHMABHOCTH — OC-
HOBOIIOAQTAOIIAs IIeAb ITpaBa. [IpaBo sSBAGETCH MHPOTHBOIIOAOKHOCTBIO Xaoca
U IIPOU3BOAA, yCTaHABAWBAE€T HOPMBI IIOBEAEHUS, OTpazKalolllieé HUHTEPEeCHI
OoABIITMHCTBA. 3HAYMMOCTH ITPABOBBIX HOPM OAS OOIIIECTBa, PeasHU3alldU €ro
PYHKIINH 3aKAIOYaeTCsd HE TOABKO B PETYAMPOBAHHH OCHOBHBIX ITPOIIECCOB, HO
U B OXpaHe CAOKUBIIINXCSI YCTOeB obiecTna [3].

[IpaBo mpencraBaseT COOOM CAOKHYIO, BBICOKOOPTAHU30BAHHYIO CTPYKTY-
Py, KoTopad obaamaeT CBOMMH IIPHU3HAKAMH, (PYHKIUSMH U Ha3HA4YE€HUEM, TO
€CTh POABIO B CHCTEME IOCyZapCTBEHHOI BAACTH U olmiecTBe. TakuMm obpasoM,
PYHKIIMH ITpaBa ABASIOTCH IOPUANYECKON KOHCTPYKIIMEH, eCAN paccMaTpUBaTh
JaHHOE IIOHSTHE B IIHPOKOM CMBICAE. OTa IOpUANYECKasd KOHCTPYKIIUS BKAIO-
yaeT B cebd TaKMe COCTaBHbIE SAEMEHTHI, KaK: OCHOBaHUE, coZiepkKaHue U pop-
Ma peaausauuu |7, c. 83].

ViMeHHO BEIIIEYKa3aHHbIE 00CTOSTEABCTBA OIIPENEATIOT UHTEPEC TEOPETH-
KOB IIpaBa K npobaeMaM, BOZHUKAIOIIUM ITPH IPUMEHEHUN KOMIIEHCAIIUHU MO-
paAbHOIO Bpena, KaK Mepbl OTBETCTBEHHOCTH, OKa3bIBaloOIlle¥ BOCHUTATEABHOE
BO31eMcTBHE Ha UHIMBHUIO0B.

KpenuTopoM SBASIETCS IIOCTPAOABIINME B OTHOIIEHHSAX CYOBEKT — IIOTEP-
IIEBIIUY — 3TO AWI0, KOTOPOMY MAeHCTBUSIMH NPUYUHUTEAS Bpeaa HaHeCeH
yiep0. Bropoii cTopoHOM AEAMKTHOIO 00s13aTEABCTBA — JOAKHHUKOM — SIBASIETCH,
110 0O0IleMy IIPaBHAY, TOT CYOBEKT (PHU3MUIECKOE UAU IOPHUAUYECKOE AUII0, a TaK-
ke Poccuiickaga Penepaiivisg, ee MyHHIUIIAABHBIE 00pa3oBaHUA U CYOBEKTEI),
OeHCTBUSIMH KOTOPOI'o IPUYHHEH BPEL IIOTEPIIEBIIEMY.

[Toxg mocTpamaBOIMM OT Bpeaa TPaskJaHUHOM ITOHHMAaeTcs Arboe (pusu-
YeCcKOoe AUII0, AI0OOM BO3pacCTHON KAaTEropuH, pPoaa AeATEABHOCTH U T.A. [ada
IIPU3HAHUS AUIIA CYOBEKTOM OEAUKTHOTO 00s3aTEABCTBA HE NMeeT 3HAYEHUS ero
J1€ECIIOCOOHOCTD, ITOCKOABKY Bpe, NPUYUHEHHBIH AIOOOMYy CyOBEKTy rpaskaaH-
CKOT0 TIpaBa, IIOOAEKHUT BO3MEIIEHHUIO IIPHYNHUTEAEM Bpeaa.

BaxkHo o6paTuTh BHUMaHUE, YTO, B COOTBETCTBHUH C 3aKOHOAATEABCTBOM,
npenycMorpeHHbIM ['K PP, 006s13aTeAbCTBO 110 BO3MEIIIEHUI0 HAHECEHHOT0 Bpeaa
MOZKET BO3AAraThbCsd, B TOM YHCA€ Ha AHUI0, KOTOpPOe (PAKTHUYECKH HE SIBASIETCS
AWIIOM, KOTOPBIM ITOTEPIIEBIIEMY ObIA IPUYHUHEH BPE, TO €CTb HE SIBAFETCS €ro
nmpuunHuTeAeM [2]. K CrHCKy HOmoOHBIX CHUTyaIlMM¥ OTHOCATCH CAydad, Korzaa
B HAHECEHHOM Bpe/e BHHOBATBHI CACAYIOIHE ITPUINHUTEAN, COBEPIIUBIINE He-
3aKOHHbIE NeUCTBUM:

— YOBITOK IIPUYHHEH rOCyJapCTBEHHBIMU opraHamMu Pd;

— YOBITOK MIPUYHHEH OpraHaMH MECTHOTO CaMOYIIPaBAECHUS;

— Bpe IpUYHUHEH CyaeOHbIMH opraHaMu Pd;
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— Bped HIPUYHUHEH IPaBOOXPAHUTEABHBIMU opraHaMu Pd;

— Bpe[, IPUYNHEH JOAYKHOCTHBIMH AUIIAMH II€PEYHCACHHBIX BBIIIIE OPTraHOB.

Croma k€ MOXKHO OTHECTH BpE€[, NPUYHHEHHBIH HECOBEPIIEHHOAETHUMH
OeTbMU B Bo3pacTe 10 14 u ot 14 mo 18 aer.

Ha coBpeMeHHOM 3Tarie pasBUTHUL IOPUCIIPYAECHIIUU CYILIECTBYIOT HEKOTO-
pble IpobAEMBI MEXaHU3Ma COIMAABHO-IOPHUANYECKOTO OOECIIeYeHUs IIpaB YeAO-
BEKa U rpaxkiaHuHa B cpepe KOMIIEHCAIIMOHHBIX ITPAaBOOTHOIIIEHUH.

Bo-11epBBIX, B POCCUHCKOM 3aKOHOAATEABCTBE IIPOAOAXKAITCA AUCKYCCHUU
IIPU PaCCMOTPEHUHU BOIIPOCA O CyOBbEKTaxX ImpaBa Ha KOMIIEHCAIIUI0 MOPAABHOTO
Bpeaa.

B coorBercTBuU Cc 1. 1 cT. 1064 'K P® rpaxkmaHuH OpPHU3HAETCS IIOTEP-
IIeBIIUM, B CAy4dae, €CAM yIepOd HaHECEH €ero AMYHOCTU HAM UMYIIECTBY, a IOpHU-
AUYEeCKOe AUIIO — €CAH yIepb HaHEeCEH ero UMYIIECTBY [2].

HekoTopsle y4eHble-IIpaBOBEAbI IIPHUIIAN K MHEHHIO, 4YTO «IOPUIUYECKOE
AVIITIO IBASIETCSI HCKYCCTBEHHBIM 00pa3oBaHUEM, HE CIIOCOOHBIM HCIBLITHIBATH 3MO-
MU VAU OLIYIIEHUd, II03TOMY IOPHUANUYECKOE AHII0 HE MOXKET IIPETEPIIEBATH MO-
PaAbBHBIN Bpe€, U, COOTBETCTBEHHO, Y HEr0 HE MOXKET BO3HHKHYTH IIpaBa Ha
KOMIIEHCAIIUIO TaKOoro Bpeaa» [6].

Ha Mot B3rasia, :0opuANYEeCKOMY AUILY BCE K€ MOXKET OBbITh HIPUYNHEH MO-
PaABHBIH Bpen, KOTOPBIM 3aKAOYaeTCd B yllepOe, IIPHYMHEHHOM €ro AeAOBOHU
penyranuu. [IpuyuHeHre Bpena B popMe OTpUIIATEABHOT'O BO3AeHCTBUS Ha pe-
IIyTallUIo IOPUANYECKOT0 AUIa, MOKET II0BA€YD 32 COOOM BpeaHBIM ITOCAE/ICTBU-
dM HEHMYVIIECTBEHHOIO XapakTepa. K TakuMm HoCAeACTBHUSM MOIKHO OTHECTH,
K IPUMEpPY, HUCOBITAHHE OIIPEAEACHHBIX IICUXOAOTHMYECKUX CTpaJaHui, ¢usmde-
CKHUMHU AUIIAMHU, BXOASIIUX B COCTaB AJAaHHOIO IIPEANIPHUATHS, U BIIOCAEACTBUH, I10-
HIDKEHHE UX paboTocrocoOHOCTH. TaksKe, BCAEACTBHE IIPUYMHEHHOIO Bpena, op-
raHM3alHs MOXKET AUIINUTHCH BO3MOXKHOCTH OCYILIECTBACHHS CBOUX 3a/1a4 U LEAEH,
4TO IIPUBOAUT TaKzKe K YXYAIIEHUIO OTHOIIEHUN C IapTHEPAMH OpraHUu3alluy.

[ToHsaATHE B CIOCOOBI KOMIIEHCAIIUH MOPAABHOTO Bpena A IOPHUAUYECKUX
auL oTcyTCcTBYIOT B 'K P®. BmecTe ¢ TeMm, 110 MOEMy MHEHHIO, JaHHAd IIpaBoBad
KOHCTPYKIIHUS HeoOXoauMa B Tpask/IaHCKOM 3aKOHOAATeAbCTBe Poccuu.

Bo-BTOpBIX, UHTEpEC IIpeACcTaBAsSeT IIpobaeMa BO3MOKHOCTU KOMIIEHCA-
nuu pebeHKy, HAllpHUMEp, TOTO K€ MOPaAbHOTO Bpena, MPUYHHEHHOTO YKEeCTO-
KUM oOpallleHueM pPOOUTEeAeH, MOBAEKIINM IMpUYMHEHNE Bpeaa XXKU3HU U 30PO-
BbIO pebeHKa.

[To obrmremMy ImmpaBHAy, pa3Mep MOPAABHOTO Bpeaa OO0bABASETCH U MOTHUBHUPY-
eTcsl, KaK IIPaBHUAO, cCaMHUM IoTeprieBIInM. Ho Begb peOEHOK B CHAY HE3PEAOCTHU
TICUXHUKHU HE BCET/a MOXKET CaM OLIEHUTH CTEIleHb IPUYMHEHHBIX eMy (PHU3UUYECKHUX
¥ HPaABCTBEHHBIX CTPaJaHUM, U IIEPEBECTHU €€ B IAEeHeKHOoe u3MepeHwue. [losTomy
pas3Mep KOMIIEHCAIMHM MOPAABHOI'O BpPEa, NMPHUYWHEHHOTO POAUTEASIMH, IOAXKEH
OLIEHUBATBCHA AHWIIAMH, BBICTYIAIOIMMH B 3alllUTy IIpaB HECOBEPIIEHHOAETHETO
(opranaMu OI€KU U IOIEYUTEABCTBA UAM HAa3HAYEHHBIM UM IIPEACTaBUTEAEM).

B kauecTBe OCHOBaHHUNM KOMIIEHCAIIUH MOPAABHOI'O Bpela PAaoM IIpensa-
raetrcd npeaycMorperb B CemeiliHOM Koaekce PP BO3MOXKHOCTB €ro B3bICKAaHHUSA
IIPHU YAOBAETBOPEHHUHU HCKa O AUIIEHUHN POAUTEABCKHUX IIPaB.

TakuMm 00pa3oM, 3aKOHOOATEABHBIH HWHCTUTYT BO3MEIIIEHUS MOPAaAABHOTO
Bpeaa OCTaeTcd BHE PETYAUPOBAHUA, JOCTATOYHOIO JAG ITIOAHOLIEHHON U €IHUHO-
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obpasHol peasmnsanuu. HeoOXoAMMOCTE masbHEHINIEr0 HCCAE€LOBAHUS MEXaHU3-
Ma COIIMAABHO-IOPUIUYECKOr0 0DEeCIIeYeHHs IIpaB YeAOBeKa U IpaskKIaHuHAa B cde-
P€ KOMITEHCAIIMOHHBIX ITPaBOOTHOIIIEHUH, 00yCAOBAEHA T€M, YTO B COBPEMEHHBIH
IIepHo/, Pa3BUTHS POCCUUCKOTO obIiecTBa 0COOEHHO OCTPO CTOUT IIpobaeMa OX-
PaHBI ¥ 3aIlUTHI IIPAB U 3aKOHHBIX HHTEPECOB I'pazkIaH.

Ha coBpemeHHOM 3Tarie B IOPUAUYECKON AUTEpPATypPE HE COAEPIKUTCI UC-
CA€IOBaHUM, ITOCBAMIEHHBIX CYIIHOCTH U COAEPIKAHUIO BOCITUTATEABHOU (PYHK-
IIUU IIpaBa: He OIPEeNeA€HO MECTO B HepapXHUH OCHOBHBIX HAIIpaBAECHUU BO3eil-
CTBHUS IIpaBa.

Caenyetr oO6paTUTh BHUMaHHE Ha TO, YTO CTPYKTYPHBIM 3AE€MEHTOM ITpa-
Ba BBICTYyIIaeT HOpPMa, coepzKallas OIIPeAeA€HHBbIEe ITOAOXKEHUsI, 03HAKOMUB-
ITUCHh C KOTOPBIMU, MHAUBH/ BbIpazkaeT COOCTBEHHOE IICUXOAOTHYECKOE€ OTHO-
meHve. VIMeHHO maHHOe OTHOIIEHHE BO MHOIOM IMPEAONPENAEAIeT Peasru3allHIio
IIPAaBOBBIX IIOCTYAQTOB Ha IIPAKTHUKeE: TpebOBaHMsdA, ITOAyYAaIOIIHe HETaTHBHYIO
OLIEHKY, He HaXOAdT OTPakKeHHs B IIPaBOCO3HAHUU. B IIpOMAAIOCTPHUPOBAHHOM
cAydae BOoCIHTATeAbHASd (PYHKIHUS HE peasn3yeT COOCTBEHHYIO IEeAb [S, c. 273].

MIMeHHO T03TOMY CAEAyIOIled OCHOBHOM mpobaeMoi, Tpebyroiiell pac-
CMOTPEHMUS, BbICTyIIaeT IpaBOBOM HUTHANU3M. [IpaBoBO HUTHAN3M — 3TO popMa
IIPaBOBOTO CO3HAHMH, BhIpaxkalollasiCsd B OTPUIIATEABHOM OTHOILIEHUU K IIPaBoO-
BBIM HOpPMAaM, PEeTAaMEeHTHPOBAHHBIM BHYTPUHAIIMOHAABHBIM 3aKOHOIATEABCT-
BoM. PazanyaroT maccuBHBIE U aKTHUBHBbIE (DOPMBI IIpaBOBOI0 HuruansMma. I[lac-
CuUBHas (popMa OCHOBaHa Ha CAEAYIOUIEM: MHAWBUABLI HE IIPU3HAIOT 3aKOHBI OC-
HOBOIIOAQTAIOIIUM PETYASTOPOM OOIIECTBEHHBIX OTHOIIEHHH. AKTUBHas (popMma
XapakTepU3yeTCd He TOABKO BPasKAeOHBIM OTHOIIEHHEM K ITOAOXKEHHSIM HOpMa-
TUBHBIX aKTOB, HO U IIpoIlara’Hoil COOCTBEHHOI'0O MHUPOBO33PEHUS CPEaU APYTHUX
rpaxkaH (aHapxXu3Mm).

AKTyaAbHOCTH ITPOOAEMBI OTPAHUYEHUS KOHCTHUTYIIMOHHBIX IIPaB U CBOOOI
rpask[aH KpaiiHe BakHaA B paMKaxX Pas3sBUTHUS AEMOKPATHUH IIE€PEIOBBIX T'OCY-
OapCTB COBPEMEHHOIO MHpa. ITHU BOIIPOCHI I'pPaskaaHCKOe ODIIecTBO, Ipopada-
THIBaEeT Ha Pa3AWYHBIX YPOBHAX. [IpaBa, U CBOOOABI Ipask[aH CTOAT B OCHOBE
JEeMOKPaATHYECKOr0 00IIIecTBa, B KOTOPOM OCHOBHBIM 3aKOHOM rOCyJapCTBa BbI-
crynaeT Koncrturynusa Poccuiickolt Penepanuu [1].

3akarodyeHHe. [lomBoma HMTOT, M HCXOOd U3 BCErO BBIIIECKA3aHHOTO,
MOXKHO OTMETHUTH, YTO METOAbl MHTEPIPETAIIMOHHBIX NaHHbBIX, B COBOKYITHOCTHU
C IPUHYAUTEABHBIMH ME€paMH, 3aKPENAE€HHBIMU B AeHCTBYIOIIEM 3aKOHOIATEAD-
CTBe, OKa3bIBAIOT CYIIIECTBEHHOE BAUSHHE Ha KOMIIEHCAIIHIO MOPAABHOTO Bpeaa,
yepes3 IMIPU3MYy BOCIIUTATEABHOIO Bo3AeHcTBHUs. Kak pe3yAbTaT HaAWIIO OoAee Ka-
YeCTBEHHOE HCIIOAHEHHE ITPaBOHAPYILIUTEAIMH JAaHHBIX KOMIIEHCAIITMOHHBIX Mep
obecriednBaeT HE3bIOAEMOCTh H YCTOHYHUBOCTD IIPaB, CBOOO M 3aKOHHBIX MHTEPE-
COB YeAOBeKa M T'pakKJaHWHA, YKPEITAeHHe 3aKOHHOCTHU U IIPaBOIOpsaaKa, a TaK-
Ke YCTOMYHUBOE pPa3BUTHE I'PaKIAaHCKOI'O OOIIecTBa, IIPaBOBOrO U COILIMAABHOTO
rocyapcTBa.
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Annotation. This article analyzes the issues of interaction between the func-
tions of law, in the implementation of specific tasks to ensure the inviolability and
sustainability of the rights, freedoms and legitimate interests of a person and a citizen,
strengthening the rule of law and the rule of law, as well as the sustainable develop-
ment of civil society, a legal and social state in the Russian Federation . The essence of
the institution of compensation for moral harm and a brief history of its formation are
touched upon. The author also reveals and conducts a theoretical and legal analysis of
the role of compensation for moral damage in the legal system and the influence of da-
ta interpretation methods on it, through the prism of binding measures and educa-
tional impact.
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Introduction. The scientific article is due to the theoretical and practical
significance of the subject under consideration. In scientific and theoretical
terms, the study of issues related to the implementation of compensation for
non-pecuniary damage seems necessary, since at the present stage the forma-
tion and further development of this legal institution is underway.

One of the most relevant and promising areas for the modernization of
compensation mechanisms, not without reason, is connected with the process
of forming a new updated system of law, in which the provisions of the Consti-
tution of the Russian Federation would be fully taken into account, and the
observance of the rights and freedoms of man and citizen would be guaranteed.
[1]. In this regard, ensuring rights and freedoms is the most important task
facing the state, and the main goal is to create decent living conditions, guar-
antee freedom and inviolability of the individual. The prerequisites for the crea-
tion of such legislation may be national and international regulatory legal acts
on the issues of compensation for harm to victims of crime [4, p. 13].

In addition, the study of such issues is of particular importance due to
the fact that the infliction of moral harm is associated exclusively with physical
or moral suffering. However, in the codified act there is no definition of these
definitions, which is a significant gap in legal regulation.

Materials and discussions. Order and social stability is the fundamental
goal of law. Law is the opposite of chaos and arbitrariness; it establishes norms
of behavior that reflect the interests of the majority. The significance of legal
norms for society, the implementation of its functions lies not only in the regu-
lation of the main processes, but also in the protection of the established foun-
dations of society [3].

Law is a complex, highly organized structure that has its own characte-
ristics, functions and purpose, that is, a role in the system of state power and
society. Thus, the functions of law are a legal construction, if we consider this
concept in a broad sense. This legal structure includes such constituent ele-
ments as: the basis, content and form of implementation [7, p. 83].

It is the above circumstances that determine the interest of legal theor-
ists in the problems that arise when applying compensation for moral harm as
a measure of responsibility that has an educational impact on individuals.

The creditor is the subject affected in the relationship — the victim is the
person who was harmed by the actions of the tortfeasor. The second party to
a tort obligation — the debtor — is, as a general rule, the subject (an individual
or legal entity, as well as the Russian Federation, its municipalities and sub-
jects), whose actions caused harm to the victim.

A harmed citizen means any natural person, of any age category, type of
activity, etc. To recognize a person as the subject of a tort obligation, his legal
capacity does not matter, since the harm caused to any subject of civil law is
subject to compensation by the tortfeasor.

It is important to note that, in accordance with the legislation provided
for by the Civil Code of the Russian Federation, the obligation to compensate
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for the harm caused may also be imposed on a person who is not actually the
person who caused the harm to the victim, that is, is not the tortfeasor [2]. The
list of such situations includes cases when the following tortfeasors who com-
mitted illegal actions are to blame for the harm caused:

— the loss was caused by state bodies of the Russian Federation;

— loss caused by local governments;

— harm caused by the judicial authorities of the Russian Federation;

— harm caused by law enforcement agencies of the Russian Federation;

— harm caused by officials of the above bodies.

This also includes harm caused by minors under the age of 14 and from
14 to 18 years. At the present stage of development of jurisprudence, there are
some problems of the mechanism of social and legal provision of human and
civil rights in the field of compensatory legal relations.

Firstly, discussions continue in Russian legislation when considering the
issue of subjects of the right to compensation for moral damage.

In accordance with paragraph 1 of Art. 1064 of the Civil Code of the Rus-
sian Federation, a citizen is recognized as a victim if damage is caused to his
person or property, and a legal entity — if damage is caused to his property [2].

Some legal scholars have come to the conclusion that “a legal entity is an
artificial entity that is not capable of experiencing emotions or sensations,
therefore a legal entity cannot suffer moral harm, and, accordingly, it cannot
have the right to compensation for such harm” [6] .

In my opinion, moral harm can still be caused to a legal entity, which
consists in the damage caused to its business reputation. Causing harm in the
form of a negative impact on the reputation of a legal entity may entail harmful
consequences of a non-property nature. Such consequences include, for exam-
ple, the experience of certain psychological suffering by individuals who are
part of this enterprise, and subsequently, a decrease in their performance. Al-
so, due to the harm caused, the organization may lose the opportunity to im-
plement its tasks and goals, which also leads to deterioration in relations with
the partners of the organization.

The concept and methods of compensation for moral harm for legal entities
are absent in the Civil Code of the Russian Federation. At the same time, in my
opinion, this legal construction is necessary in the civil legislation of Russia.

Secondly, the problem of the possibility of compensating the child, for
example, the same moral damage caused by the cruel treatment of the parents,
which caused harm to the life and health of the child, is of interest.

As a general rule, the amount of non-pecuniary damage is declared and
motivated, as a rule, by the victims themselves. But after all, a child, due to the
immaturity of the psyche, cannot always assess the degree of physical and moral
suffering inflicted on him, and translate it into a monetary dimension. Therefore,
the amount of compensation for non-pecuniary damage caused by parents should
be assessed by persons acting in defense of the rights of a minor (the guardian-
ship and guardianship authorities or a representative appointed by him).

As grounds for compensation for non-pecuniary damage, it is proposed to
provide in the Family Code of the Russian Federation for the possibility of its
recovery in the satisfaction of a claim for deprivation of parental rights.
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Thus, the legislative institution of compensation for moral harm remains
outside the regulation sufficient for a full and uniform implementation. The
need for further research into the mechanism of social and legal provision of
human and civil rights in the field of compensatory legal relations is due to the
fact that in the modern period of the development of Russian society, the prob-
lem of protecting and protecting the rights and legitimate interests of citizens is
especially acute.

At the present stage, the legal literature does not contain studies on the
essence and content of the educational function of law: the place in the hie-
rarchy of the main directions of the impact of law is not determined.

It should be noted that the structural element of law is a norm containing
certain provisions, having become familiar with which, the individual expresses
his own psychological attitude. It is this attitude that largely determines the im-
plementation of legal postulates in practice: requirements that receive a negative
assessment are not reflected in legal consciousness. In the illustrated case, the
educational function does not realize its own goal [5, p. 273].

That is why the next main problem requiring consideration is legal nihil-
ism. Legal nihilism is a form of legal consciousness, expressed in a negative at-
titude towards legal norms regulated by domestic legislation. There are passive
and active forms of legal nihilism. The passive form is based on the following:
individuals do not recognize laws as the fundamental regulator of social rela-
tions. The active form is characterized not only by a hostile attitude towards
the provisions of normative acts, but also by the propaganda of one's own
worldview among other citizens (anarchism).

The relevance of the problem of restricting the constitutional rights and
freedoms of citizens is extremely important in the framework of the develop-
ment of democracy in the advanced states of the modern world. Civil society is
working on these issues at various levels. The rights and freedoms of citizens
are at the heart of a democratic society, in which the Constitution of the Rus-
sian Federation is the fundamental law of the state [1].

Conclusion. Summing up, and based on the foregoing, it can be noted
that the methods of interpretive data, in conjunction with the coercive meas-
ures enshrined in the current legislation, have a significant impact on compen-
sation for moral harm through the prism of educational impact. As a result,
there is a better performance by offenders of these compensatory measures en-
sures the inviolability and stability of the rights, freedoms and legitimate inter-
ests of a person and citizen, the strengthening of law and order, as well as the
sustainable development of civil society, a legal and social state.
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Bricuiee oGpasoBaHne H BAHAAHHEC IIaHACMHH
Ha €éro Kxa4YecTBo

H.H. KykcuH"

AHHoOTamusa: npobaeMa KadecTBa BBICIIIETO 00pa3oBaHUA Bceraa Oblra B LIEHTPE
BHHUMAaHUs KaK POCCHICKHX, TaK U 3apy0esKHbIX uccaeqoBareseii. OCOGeHHO 000CTpHA-
Cd 9TOT BOIIPOC B YCAOBHUAX KOpoHaBUpycHOM mHGekuu COVID-19. [TogBuAUCE HUccAe-
[OBaTEeAbCKHE I'PYyIIbl By30B, KOTOPbIE B3dAU IO IIPHCTAABHOE BHHMAaHHE KadeCTBO
y4eOHoro Iporecca, 4Tobbl BbIpabaThIBaTh METOANYECKHE PEKOMEHOAIIUU OAS CBOe-
BpeMeHHO ero KoppeKTUpoBKHu. Ecan 2020 rox 6b1A TOIOM 3KCTPEHHOIO IIOKMCKA, TO HA
BTOpOM roay maHzaeMuu (2021 r.) OBIAO SICHO, YTO BY3bI MOAXKHBI IIEPEXOOUTH Ha IHUC-
TAHIIMOHHYIO, & HEKOTOPbIE BY3bl B JaAbHEHIIEM M Ha CMEIIaHHYI0 MOJeAb o0pa3oBa-
Husg. C yg4eToM 3TUX OOCTOATEABCTB HEOOXOAMMO OBIAO BBIPAOOTATh MHCTPYMEHTAPH,
C IIOMOIIIBI0 KOTOPOTO CAEQYET OCYIIECTBASTDH yIIPaBACHHE Ka4eCTBOM BBICIIIErO0 00pa30-
BaHUS. [laHHAas CTaTbs IIOCBSIIEHA OOOCHOBAHHUIO TEX 3AEMEHTOB, KOTOPBIE MOAXKHBI
COCTaBALTH OCHOBY VIIPaBA€HHUS U BHYTpPeHHeH OIIeHKU KadecTBa 00pa3oBaTeAbHBIX pe-
3yABTATOB.

KaroueBBIe CAOBa: Ka4deCTBO BBICIIIETO 0O0pa30BaHUdA, «OCTPOE PECIIHPATOPHOE
3aboaeBanme CoViD-19 - CoronaVirus Disease-19», oOpa3oBaTeAbHbIE IPOrPaMMBI,
pa3BuTHEe MUQPPOBLIX CEPBUCOB, MOJAEPHU3AIINA UHPPACTPYKTYPbI, OOABIIIHE NAHHEIE,
yIpaBA€HHUE KaIPOBBIM ITIOTEHIIMAAOM, STUUYECKUHN KOMEKC.

aaBapdg 2020 roxa no TpeboBaHUI0 ['eHEepaAbHOTO AUPEKTOPA

BcemupHo#i opraHusanuu 3apaBooxpaHeHuda ma-pa T. A. I'e6-

petiecyca B 2KeHEBE COCTOSAOCH SKCTPEHHOE 3acedaHHe IIPo-

duarHOro Komurera BO3. B cBg3u CO BCIBIIIIKON KOPOHABU-

pyca, IOAyYHBIIEH O(UIIMAaAbHOE Ha3BaHHE «OCTPOE PECIIU-

paropHoe 3aboaeBanHme CoViD-19 - CoronaVirus Disease-19» OblA0 IIPUHATO
pelieHre o0bIBUTE YPE3BhIUANHYIO CUTYAIUI0 B MEXKIYHAPOIHOM MacITaoe.

YTOOBI IIOHATH U OLIEHUTH BCIO CEPHhE3HOCTH JAHHOTO 3a00A€BaHUS MHOTHE

aHAAUTHKH, YYEHBIE, SKCIIEPTHI CPABHUBAIOT €r0O II0 Pa3pPyILINMTEABHBIM IIOCAE/-

CTBULAM C TPETBEN MHUPOBOM BOMHOM. YHCAO KEPTB U IIOCTPAAABIINX HCYUCAL-

eTCd OecITKaMU MHUAAWOHOB. [AyOOKHMN SK3HUCTEHIIMAABHBIN (AaT. existentia —

CYILIIECTBOBAHHE) KPU3HUC — 3TO HE IIPOCTO HapyIIEHHE IIOBCEOHEBHOIO yKAaaa

KU3HU AIOAEH, pUTMa XKHU3HEAEITEABHOCTH HHCTUTYTOB roCyapcTBa. OTO HEYTO

OoabIriee, ©OO OH BBI3BLIBAET yV AIOZIEM COCTOSHHE TPEBOTH, YYBCTBO TAYOOKOTO

* Kyxcun Hear Hukonaesuu, ipodpeccop Kadeaphbl TEOPUH H UCTOPHU I'OCYAapCTBa U IIpaBa
MOCKOBCKHH TOPOACKOM ITeNarormdecKuil YHUBEPCUTET, MI.[0.H., rtpodeccop. E-mail: proffkuk-
1944@yandex.ru
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IICUXOAOTHYECKOTO AUCKOMQOpPTa MOATAAKHUBAET K TOMY, UTO HET II€PEOCMBIC-
A€HHe mpomiaoro. HacTynua «HOBBIM» MUP, KOTOPBIH CONPOBOXKAAETCH YXyAIlIe-
HUeM (PUHAHCOBOTO ITOAOXKEHUSI MHOTHX CEMEU B BHUY COKpAallleHUs 3apaboTHOH
IAQThI, pA00OYHNX MECT U OTIIPABKH PaOOTHHUKOB B HEOIIAQYUBAEMBIH OTIIYCK HAU
yBOABHEHHE. Boaee TOro, mo MHEHHIO MHOTHUX [TIOAUTOAOTOB, 9KOHOMHCTOB, IICHU-
XOAOT'OB MU y2K€ He CTaHEeT IIPEKHUM.

He oboirea KOpoHaBHpPyC CTOPOHOUM M obaacTh obpasoBaHHs. Ero omac-
HOCTBb YCHAMBaAaCh HE TOABKO BHE3aIIHOCTBIO, HO U T€M, YTO OH CBOHM pa3py-
LITUTEABHBIM BO3/IEMCTBHEM OXBATHA KaK IITKOABI, TAK U BBICIIHE 00pa30BaTeAb-
Hble yupexaeHus. [lepBas peakus MHOTHX y4eOHBIX 3aBEeNEeHUH B 3TOT KPUTH-
4eCKUU MOMEHT, KOT/la BUPYC PACIIPOCTPAHSIACS B T€OMETPHUYECKON IIPOTPECCUH
3aKpPBITECS, YTO IIPUBEAO HA PAHHEM I3Talle IMaHAEMUU K CPbIBY Y4eOHOTO ITPO-
necca. Tak, uccaenoBaHue, IpoBeAeHHOe MexXayHapoaHOH accoliyaliver yHH-
BepcuteToB (IAU) B Hauase ampeaa 2020 r. mokasaao, 4To 59% By30B BBIHYXK-
[EHbI OBIAU IIOAHOCTBIO 3aKPBIThCH, 30% «JaCTUYHO ITPOLOAIKUAU paboTy», Oc-
TaAbHBIE CTOAKHYAUCH C «CEPBE3HBIMU COOSIMU» B OpTraHU3allUUd yIeOHOIo IIPo-
ecca [2, c. 7], Tak KaK BBIHYKIEHbI ObIAM BBECTH KECTKHE OIPAHHUYUTEABHBIE
MepPHBI, YTOOBI HE JOIIYCTUTDL PACIIPOCTPAHEHUS SITHIEMHUU.

B omuH Mur 6bIA HapyllleH IMOBCEAHEBHBIN OBIT IIKOABHUKOB, CTYIE€HTOB
U IIPEerogaBaTEAE€M: OTMEHAa IIOCEIIEHUM 3aHSTHM, CIOPTUBHBIX M pa3BAECKa-
TEABHBIX MEPOIIPUSATUN, BBENEHHE OrpaHUYEHUU IIPOTryAOK U Ipoudee. Taroiht
PE3KHH Imepexo[ CO3aA CTPECCOBYIO CHUTYAIIUIO OAS BCEX YYaCTHUKOB 00paso-
BaTEABHOTO ITPOIlecca, BKAIOYAd M PYKOBOACTBO 00IIIe00pa3oBaTEABHBIX U BBIC-
X y49eOHBIX 3aBeeHUH. EQMHCTBEHHBIM BBIXOOM M3 CO3ABIIErOCHd ITOAOXKE-
HUSg OBbIA MACCOBBIH Iepexon Ha o0ydeHHe C HCIIOAB30BaHHEM AHUCTAHIIMOHHBIX
00pa3oBaTEABHBIX TEXHOAOTHUH, IO KOTOPBIMU IIOHHMAIOTCH o0pa3oBaTeAbHBIE
TEXHOAOTHUHU, pPeasu3yeMble B OCHOBHOM C IIpUMEHEHHEeM HH(OpPMAaIIMOHHO-TEe-
A€KOMMYHHUKAIIMOHHBIX CETEH IIPHU OIIOCPENOBAHHOM (Ha PacCCTOAHHH) B3aUMO-
AeHACTBUH OOyJaroOmMXCd U ITearorudecKux padboTHUKOB [1, c¢T.16 11.1]. UmernHO
II03TOMY B YCAOBHUSIX TOTaabHOHM camom3oadaiuu B 2020 roay dopma AHUCTaHIIH-
OHHOTO OOpa30BaHUS IIOAYYHAA IIIHPOKOE PACIPOCTPaAHEHHEe, KOTOopas COBep-
IIIEHCTBYETCS U B HACTOMIIIEE BPEMSI.

CrienmmaabHO pa3paboTaHHBIE TaKHe COBPEMEHHbIE TEXHOAOTHH KakK Zoom,
Teams, Skype u mpyrue, KoTopble OBIAM pa3paboTaHbl paHee, HO B YCAOBHUSIX
aHAEeMHH UMEHHO OHU JaAW BO3MOXKHOCTB U CTyAeHTaM, U IIperoaBaTeAsM He
IpeprIBaTh y4eOHBIM IIPOIeCC W He ocTaThCcd 0e3 o0mieHuda. B Takom pexkume
OeHCTBYIOT BY3bl OoAee OBYX AeT. 3a yKa3zaHHOE BpeMs HAKOIIAEH HEKOTOPBIN
OIIBIT OpraHU3allUU YIEeOHOI0 IIPOIleCcca, YTO II03BOASIET AATh IIPeABAPUTEABHYIO
OLIEHKY YIIPABA€HHIO U KAQ4eCTBY 00pa30oBaTEAbHBIX PE3YABTATOB.

AHaAn3 clelIHaAbHOM AUTEPATYpPbhl, KOTOPBIH OBIA JOCTYIIEH aBTOPY, IIPHU-
B€A K BBIBO/Y, UTO HE CYILIECTBYET YHUBEPCAABHOTO OTBETa KaK JIOAYKHA BBITAS-
[eTh MOJEeAb BHYTPEHHEH OIIEHKU U oOecliedyeHUsl KadecTBa oO0pa3oBaHUS B BY-
3ax. M3ygaqa onbeIT oTAEABHBIX Beoynmx yHuBepcuTeToB EBponel u CIIIA mo yka-
3aHHOU ITpoOAeMe, aBTOpP IPHUIIIEA K BbBIBOAY, YTO KaK/o€ BBICIIee yiueOHoe 3a-
BeeHHe OoITMpaeTcd Ha COOCTBEHHBbIE BbIpabOTaHHBIE MOIEAU YIIPABACHUS Ka-
yecTBa obpaszoBaHusa. Hampuwmep, «YHuBepcuTer Maactpuxta B Humepaanmax
doKycupyeTcs Ha CoAep:KaHUM 00pa3oBaTEABHBIX IIPOTPaMM: TaM PETrYASPHO
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IIPOBOAAT UX BHYTPEHHUH ayauT, IIPOBEPSIOT, KaK OIHCAHbI TpeboBaHUS K 00-
pasoBaTeAbHBIM pe3yAbTaTaM. B obCy:KaeHuM y4acTBYIOT M CTYAEHTBHI. Kpowme
TOT'0, €3KETOHO HCCAEAYIOT HOCTUTHYThIE CTYAEHTaMU 3a ron obpazoBaTeAbHBbIE
pesyabratel. B MeabckoMm yamBepcutere CIIIA crcTeMa IOBBIIIEHHS KadecTBa
obpazoBaHUs OPHEHTHPOBaHA Ha cOOp 00paTHOM CBSI3H CTYAEHTOB M Ha HX
NOAOEPKKY» [2, c. 20-22].

YTo KacaeTcs POCCHHCKOTO OIbITa, TO BOIIPOC O KadecTBe oOpa3oBaHUS
B By3ax 3BYYHUT CErOfHs 3HAYHUTEALHO I'DOMYE, HEXKEAU ITO ObIAO Ipexne [4,
c. 75-76]. 11 3To BIIOAHE 3aKOHOMEPHO, TaK KaK B KOPHE U3MEHUACS TPaTUIIU-
OHHBIY popMaT 00ydeHMs, KOTOPBIY He IIpeArioraraa CTOAb IIIMPOKOrO oxBaTa
COBPEMEHHBIX MH(MOPMAIIMOHHBIX TEXHOAOTHH. B cHAy 3TOoro mogBHUACS LEABIH
PS4 TPYAHBIX BOIIPOCOB, TaK KaK MHOTHE CYILECTBYIOIIIME MOJAEAU U IIPAKTHUKH
JOKOBHUIHOH pabOThI By30B HE MOTAU OBITH COXpaHEHBI B IIpeXXHeM dopMare.

[IpodheccopcKo-IIpenoiaBaTeABCKOMY COCTaBy IIPHILIAOCH PeIIaTh IIOUC-
TUHE MaclUITaOHble 3a7a4l, KOTOpble 3aTparuBasl CUCTEMY MEHEIXKMEHTa, CUC-
TEMYy OLIEHKHM KadecTBa 3HAaHUU CTyAeHTaMH, AUIAKTHUKY (3aKOHOMEPHOCTH yC-
BOEHUS 3HAHUU, YMEHHH, HABBIKOB U (POPMHPOBAHHUA YOEKICHUH, OIPEAEeACHUSI
00BéMa U CTPYKTYPBI comep:kaHusa obpazoBaHud). [lo HazBaHHBIM HIpobaeMaMm
TFOTOBBIX PELIEHUH He ObIAO U KaXKIOMy BYy3y (IpernogaBaTeAlo) IIPUXOIUAOCH UX
pemaTh C y4eToM IIPEAIIEeCTBYIOIIEr0 COOCTBEHHOIO OIThITAa U YIIPaBA€HYECKOH
pedaekcru (oIleHUBaTh IPUHSTBIE PEIIEHUs U IIEPCIEKTUBEI).

[ByxXAeTHSISI IIPaKTHUKa PabOThl POCCHUHCKHX BY30B B YCAOBHSIX KOPOHAa-
BupycHod mH@pekimu COVID-19 mokazasa, 94To KaXKaoe BbICIIee ydeOHoe 3a-
BeJIeHHe BbIOHpPaeT COOCTBEHHBIE ITPHOPUTETHRIE HAIIPABACHUS HA M3MEHEHUS
CHCTEMBI yIIPpaBA€HUS U obecriedeHUs KadecTBa 00pa3oBaHUsa. ABTOP UCXOIUT
U3 TOTO IIOCTyAaTa, YTO MPOodPeCCOPCKO-TIPENOaaBaATEABCKUN COCTAB BBICTyIIAET
IAaQBHBIM 3BEHOM BBICIIIETO yueOHOTO 3aBeNeHHsS U UMEHHO OH NOAXKEH (popMHU-
poBaTh U obecrieunBaTh (PYHKIIMOHUPOBAHNE MEXaHU3Ma IIOBBINIEHUS Ka4ecT-
Ba 00pa30BaTEABHBIX PE3yAbTATOB. AHaAW3 HAy4YHBIX CTaTeHd, IIOCBSAIIIEHHBIX
MOZeAdIM BHYTpPeHHeH OIleHKH U obecliedeHUs KadecTBa oOpa3oBaHUS B BY3E,
II03BOASIET B OOOOIIEHHOM BHE HPEIOAOKUTH CAEAYIOIIHE €€ KPUTEPUHU (dAe-
MEHTHI).

CeromHs cIIpoc co CTOPOHBI paboTozmaTeselt Ha BBIIIYCKHUKOB By30B OIIpe-
[EAdEeTCS B OCHOBHOM IIO TaKHUM IIOKa3aTE€AdM KaK: YPOBE€Hb 3HAHHUM, AUYHBIE
KadecTBa (3HTy3Ha3M, BBICOKass MOOHMABHOCTH, OTKPBITOCTH K HOBBIM 3HAHHUSIM
U UaedM), a TaKxKe pellyTalyd By3a, KaK BU3UTHas KapTOodKa KadecTBa €ro BbI-
IIyCKHHUKOB.

Hcxona u3 aTux (pakTOpoB BEAYIIMM SA€MEHTOM B MOJEAUW BHYTpPEHHeH
OLIEHKH KadvecTBa 00paszoBaHUs HOAXKHBI BBICTYIIATL 06pasoeamenvHule Npo-
2pammel U ux codeprcaHue. Poccuiickoe obpa3oBaHUE BCETOA OTAMYAAOCH
cBoell (PpyHOAMEHTAABPHOCTBHIO. [loaTOMy OOHOBAEHHE AEHCTBYIOIIHMX IPOTPaAMM
JOAZKHO OBITH COPMEHTHPOBAHO Ha HIMPOKUH CIEKTp 3HAHUM Ha OCHOBE KOTO-
PBIX OOAXKHBI (DOPMHUPOBATBHCS NPOECCHOHAABHBIE M YHHBEPCAABHBIE KOMIIE-
TeHIIUU. B HOBBIX HECTAaHAAPTHBIX YCAOBHUAX HAMETHACH IIPOLIECC CO3MaHUL
r'HOKHUX 00pa30BaTEABHBIX IIporpaMM [S, c. 79-87], peaansanus KOTOPBIX Goaee
IIOAOKUTEABHO CKa3bIlBaeTCHd Ha IIOBBINIEHUN KadecTBa o0pa30BaHUS, O YeM
CBUIETEABCTBYET OIBIT OTAEABHBIX MOCKOBCKHX BY30B.
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BTopeIM 3A€EMEHTOM, BXOAAIINM B MOAYAb BHYTPEHHEN OIIEHKH KadecTBa
obpazoBaHus, IBASETCS HMHTEHCUBHOE BHEAPEHUE U Pa3BUTHE UUPPOBOU UH-
dpacmpyrxmypsl u HoeblX UHCMpYmeHmoe obyuenust u ouernxku (EdTech).

B paMkax yKa3aHHOT'O 3A€MEHTa KAIOYEBBIMU HAIIPABACHHUSAMU SBAGIOTCS:
pa3BuTHEe LU(PPOBBIX CEPBUCOB; MOAEPHHU3AIUS HH(PPACTPYKTYPHI; yIIpaBACHUE
JaHHBIMH; YIIpaBA€HHE KaJPOBbIM IIOTEHIINAAOM.

Pazsumue yugpossix cepsucos. OT0 HallpaBA€HHUE OXBaTbIBAET IIEPCOHA-
AVI3aIIHIo OOydueHHsd, KOTOPOE€ MEHSeT TPaAUIIMOHHYI0 OpraHH3alliio oOpa3oBa-
TEeABHOIO IIpollecca B BUAY ee Mar03(PPEKTUBHOCTH, U 00ecrednBaeT KasKIoMy
oby4arorieMycsi BBICOKHE Pe3yAbTaThl. 371eCh CTOUT 3a7ada By30B U IIperosaBa-
TEABCKHX KOAAEKTHBOB 0oAee aKTHUBHOI'O BHEAPEHUT HOBBIX HHCTPYMEHTOB 00y-
yeHUus U oueHKU 3HaHuM (EdTech). B cBa3u c nmangemueir COVID-19 B Poccuu
aKTyaAbHOCTb IU(PPOBBIX CEPBHCOB 3HAYUTEABHO BBbIpocaa. Harmpumep, «TOABKO
3a mepuon 2020-2021 rr. peIHOK OHAAMH-0OpazoBaHud B Poccum 2020 roma
BeIpoc Ha 30-35% B cpaBHEHUU C JOKOBUAHBIM IepuomoM» [9, c. 19].

Moodepruzayust uHgppacmpyrKkmypsl BEICTYIIAET HE TOABKO 0Aa30BBIM 3AE€MEH-
TOM B YaCTHU YIIPaBAECHUS KAa4eCTBOM 00pa30BaHUdA, HO U IPHOPUTETHBIM HaIlpaB-
AeHHeM IU(ppoBoH TpaHcoOpMAallU 00pa30BaHMs, 104 KOTOPbIM IIOHUMAaeTCsl 00-
HOBAEHHE ITAQHHUPYEMBIX 00pa30BaTeABHBIX PE3YABTATOB, COAEPIKaHUs 0o0pa3oBa-
HU, METO/I0B U OPTaHU3AIMOHHBIX POpM y4eOHOH paboThl, a TaKKe OLIEHUBAHUSI
JOCTUTHYTBIX PE3yABTATOB B OBICTPOpPa3BHUBAIOIIEHCH ITU(PPOBOU cpene Oad Kap-
JAUHAABHOTO VAYYIIIEHHSI 00pa30BaTEeABHBIX PE3YABTATOB KasKI0T0 O0YYIAFOIIIEeTOCs.

[MTannemusa COVID-19 BrIgBUAA IEABIH psid IIPOOAEM B 00AACTU ITUPPOBOH
obpazoBaTeAbHON HHPPACTPYKTYpPbl By30B, KOTOPBIE CO3JAI0T CEPhE3HBIE CAOK-
HOCTU [ASI pPeaAu3alluyd 3A€KTPOHHOIO OOy4YeHHs U B II€AOM HETaTHUBHO BAUSIOT
Ha KOHKYPEHTOCIIOCOOHOCTH POCCHUIICKOr0 00pa30BaHUS.

B gacTHOCTH:

HeJOoCTaTOYHasd O0eCIIe€YeHHOCTb CTYAEHTOB U Hay4YHO-IIeIarorH4YeCKUX
PaboTHUKOB UHAUBHUAYAABHBIMU YCTPOUCTBAMHU U NOCTYIIOM K ceTu HTepHeT;

HeAOoCTaTOYHasd IIPOU3BOAUTEABHOCTh KaHAAOB AOCTyINa K ceTH MHTepHeT
U HETOTOBHOCTH CETEBOM MH(PPACTPYKTYPhI BY30B K BHICOKUM Harpy3kawm;

HEPEIIEeHHOCTE Psi/ia BOIIPOCOB B 00AACTU MH(OPMAIIMOHHOM 6€30IacCHOCTH;

cucTeMaTHYeCKHue ITpobAeMbl C obecriedueHHeM WHQOPMAIIMOHHOH 0e30-
[IaCHOCTH,;

HETOTOBHOCTb HMH(POPMAIIMOHHBIX CHUCTEM VIIpaBA€HHd By3aMHU K BO3pPOC-
IeH pa3MEepPHOCTH U CAOXKHOCTH 3a1a4;

6egHOCTh M HemoCTaTOYHAas pPa3BUTOCTh PBIHKA CHUCTEMHBIX IIPOAYKTOB
U CEPBUCOB IAS YIIpaBA€HUS oOydeHueM» [8, c. 68].

B paMmkax g poBoit HH(pPACTPYKTYPhl BasKHYIO POAb UTPAET I103TAITHBIN
Iepexon OT yIPaBA€HHd Ha OCHOBe (hparMEeHTAapHOM U pa3po3HEHHOH HHOP-
Mallu¥ K yIIPaBA€HUIO Ha OCHOBe 6onbuwiux oanHblx (Big Data). 9roT npuHIunu-
aAbHO HOBBIF IIOAXO[] IT0O3BOASIET BHECTH CYILIECTBEHHBbIE KOPPEKTUBBI B MHIU-
BUAyaAbHO 00pa30BaTEABHYIO TPAEKTOPHIO O0yYaloIlerocs, BRIOpaATh Hamboaee
3(pPeKTUBHBIN cr10cO0 00y4YeHUs, a TaKKe OIEHUTh Ka4eCTBO 00y4eHUd B obpa-
30BaTEABHOU OpraHu3alivu.

Poab memarora coxpaHUTCS €Ie JOATO€ BPeMsl M HUKaKad MH(OPMAaIlHOH-
Hasl CUCTeMa ero He 3aMeHHuT. OHAKO CerogHsl OYe€BUIHO, YTO B obaacTu obpa-
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30BaHUd 0e3 KOMITBIOTEPHBIX CHCTEM He obodTHCh. Hampumep, B IIOMCKe HUH-
dopMalu paboTarOT OHU AydYIIlE, YeM IIearor. ECAM TpaauIlMOHHO Iperioaa-
BaTeAbCKasl METOAUKA CO3/1aéTCsd Ha OCHOBE IIE€PCOHAABHOIO OIIBITA, TO HAa OCHO-
Be aHaan3a O0OpabOTKH OIbITA CBOMX KOAAET MOIKHO ITOAYIHUTHE 3P(PEKTHBHYIO
METOAUKY, KOTOpas MOKET CTaThb IIPOAYKTOM MaCCOBOIO oIbITa. boabmine maH-
HbIE€ TaKzKe ITOMOTraloT II€PCOHAAU3HUPOBATH KOHTEHT IO MOTPEOHOCTH KazKI0To
o0y4JaroIerocs.

TakuMm obpa3oM, BHeapsisi B 00pa30BaTEABHBIX ITPOIIECC «OOABIIIHE JaHHBIE
regaror MOXKeT CO3/7aBaTh METOAUKU, aJallTUPOBAHHBIE IO OOABIIIOE KOAWYE-
CTBO CTYHAEHTOB; IIEPCOHAAM3HPOBATH KOHTEHT; MOAOHUPATH PEXRUM OOydIeHHUS»
[3]. OHM HanpgaMy!0 paboTarOT Ha KadeCcTBO 00pa3oBaHUsI, 0O ITO3BOALAIOT CHE-
AaThb OOy4eHUe CTYAEeHTOB 60oaee MHAUBUAYAABHBIM.

YnpasenerHue kaoposvim nomeHyuanom. TorasbHOEe BHeApeHHE HHGOpMAa-
IITUOHHBIX TEXHOAOTHH B y4eOHBIH IPOIECC HEN30e3KHO BBIZBIBAAO ITOTPEOHOCTH
y IpodeCcCcopCKO-IIPernoaBaTeAbLCKOr0 COCTaBa BOCIIOAHATL B 3KCITPECC-PEKUME
aepUunuT NUQPOBBIX KOMIeTeHIInH. MHOTHE BY3bl B PeKUMe OHAAWH OpraHu30-
BaAU IIOATOTOBKY U IIEPEIIOATOTOBKY ITPEIIOAaBaTEABCKOTO COCTAaBa B IIEASIX Ka-
YEeCTBEHHOTO HCIIOAB30BaHUS COBPEMEHHBIX TE€XHOAOTHUM, KOTOPbIE BHEAPSIIOTCS
B Y4eOHBIH IIPOIIeCC.

Tak, HampuMep, OT3bIBasdCh Ha BBHI3OB BpeMeHH, B MOCKOBCKOM TOPO-
CKOM IlelarorudeckoM yHuBepcutretre B mapte 2021 roga ObIAO OpraHU30BaHO
o0y4yeHUs IIeJaroroB B paMKaxX QOIOAHHUTEABHOM ITPO(heCCHOHaAABHOM IporpaM-
MBI «Mcrioab3oBaHUe TUPPOBBIX pecypcoB Microsoft B mpuBsske K Teams B yueb-
HOM IIpOIlecCe», TAe KaKAbIH YYaCTHHUK IIOAYYHA IIPAKTUYECKHE HaBBIKH €€
IIPUMEHEHHS 10 ITPErofaBaeMbIM yIYeOHBIM AUCITUTIAMHAM.

CaenmyeT OTMETHUTD, YTO CO CTOPOHBI IIPEIoJaBaTEeABCKOTO COCTaBa HaOAIO-
[aeTcsl elne ITacCUBHOE OTHOIIIEHHE K IIM(PPOBBIM HHCTPYMEHTAM ITPHU IIPOBeEIe-
HUuu 3auHdtuii. Cyasda 1o TeMaM ompocaM, KOTOPbIE OIyOAMKOBAHBI B HaYYHBIX
CTaThdX TOABKO «... OKOAO 42% mpenomaBaTeAeil BBICIINX Y4eOHBIX 3aBeOeHUMH
HCIIOAB3YIOT IIHM(PPOBBIE PECYPCHI OAS CO3AAHUS YIEOHBIX MATEPHUAAOB HAU MO-
audUuKaIuy yKe UMerHmxcs» [9].

[leHTpaAbHBIM AEMEHTOM MOMYyAsl BHYTPEHHEH OIlEHKH KadecTBa obpa3so-
BaHUSsI, B TOM YHCAE€ U €T0 IIOBBIIIEHUs, IBASIETCS COBEPIIEHCTBOBAaHUE cucmem
oueHku. Kakasgs HOBHU3HA HaMETHAACh B 3TOH obaactu? Ecau paHblle yrpaBae-
HUE Ka4yecTBOM o0Opa3oBaHUs, HAIPUMEP, B YAaCTH HU3MEHEHUs] CTPYKTYPbI IIPO-
rpaMM, OOHOBAEHHE COMEP:KAaHHsS KypCOB, aHAAW3 W IIOHOOP TEXHOAOTUMH, OBIAO
IIPUOPUTETOM IIPENOaBATEABCKOI0 COOOIIIECTBA, TO B HACTOSIIIEE BPEeMsI JOIIOAHHU-
TEABHBIM CYOBEKTOM TAKOM OLIEHKU CTAHOBUTCH CTYIAEHT. OTOT BBIBOJ, JA€T OCHO-
BaHHE yTBEPXKIATh, YTO B YCAOBHSIX KOPOHABUPYCHOH OOCTAHOBKH IIPOIIECC IIepe-
XOZa CTyAEHTAa OT «IIOTPEOHUTEABCKOM» TTO3UINH K ITO3UIINH aKTUBHOIO yYaCTHUKA
00pa3oBaTEABPHON TPAEKTOPHH, B TOM YHCAE U BO BHE y4eOHOM AEATEABHOCTH 3a
paMKaMi OCHOBHOM ITporpaMMebl, OyaeT 0oaee aKTUBHBIM U ITPOAYKTUBHBIM.

K ocTprIM BompocaM B CHCTEME OIIEHKH KadecTBa 00pa3oBaHUS OTHOCHT-
Ccd BOIIPOCHI 0O6paTHOM CBSA3U (OLlEHKA IpernoaBaHUsl CTYAEHTaMH) U KOHTPOAb
Ipoliecca MOATOTOBKU CTYEHTa BO BpeMs CAayHl 3a4€TOB U 9K3aMEHOB.

B yuuBepcurerax CIIIA, EBpombl orleHKa KadecTBa 00pa3oBaHULA depel
OLIEHKY TpyZa IIPErojaBaTeAs He SIBASETCH YEM-TO HEOPAUHAPHBIM. OTO OBIAO
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OYEBH/IHO U JI0KA3aHO eIlle B Hadare XX cToreTusi. BriepBble aHKEeTHUPOBaHHE ObIAO
npuMeHeHo B ['apBapackoMm yHuBepcutretre B 1920 romy. C 1950 roga orieHKa Tpy-
Ja IIperiogaBaTeAey CTyaeHTaMU Oblaa IOBCEMECTHO BHeApPEHAa B IMIPaKTUKY ame-
PHUKaHCKHX BY30B.

B By3ax Poccum 3TOT moaxoz MOAYYHA pacHpocTpaHeHue B Hadase XXI Be-
Ka. CBg3aHO 3T0 OBIAO C BBEEHHUEM B By3axX KOHKYPEHIIUHU I10 IIPEIOCTABACHUIO
obydeHHs Ha BO3ME3QHOM OCHOBe M BXOxKiaeHHeM Poccuiickoii denepaiiiii B MeK-
QyHapoaHOoe 00pa3oBaTeAbBHOE IIPOCTPAHCTBO.

BMmecTe ¢ TeM 3Ta nmpakTHKa TpedyeT ydeTa psaa IICUXOAOTHYECKHUX (pak-
TOpOB. [loBepds CTyAeHTaM CyKAeHHe O KadeCTBe IIPOYUTAHHOIO IIpernogaBaTe-
AeM Kypca (IIOA€3HOCTb, HOBM3HA, CAOXKHOCTH M IpP.), CAEAYET OTKa3aThbCs OT
MHOTHX CAOXKHUBIIHUXCS CTEPEOTHIIOB. Hampumep, XBaTUT AH CTYAEHUYECKOI'O
OmbITa, YTOOBI €ro OIleHKa He OblAa ITPEAB3ATOM WAM OCHOBAHHOM Ha ASMOITHUSIX;
HE CTaHyT AU CTYAEHThI HUIKE OLIEHHUBATh T€X IperofiaBaTeAei, KOTOpble BEAYT
boaee CAOKHBIE, HO COBEPIIIEHO HEOOXOMUMbIE MUCIIUIIAMHBI, TIOYEMY ITperoaa-
BaTeAb OLIEHUBAET CTYAEHTa T'AaCHO, a CTYAEHT IIpernogaBaTeAd — aHOHUMHO;
HACKOABKO HEIPeaB3dThIM MOXKET ObITh MHEHHE CTyAeHTa; He OyaeT AM 1omo0-
Had OpakTUKa IMOATaAKHUBATh IIpernoaBaTeAed K IIOIMyAU3MY, BHICTABAEHUIO 3a-
BBIIIIEHHBIX OIIEHOK Y, HAKOHEILI, He TIOMEIIIaeT A 3TO TPeOOBaTEABHOCTH, K 00BEK-
THUBHOH OILIEHKE CTYAEHYECKHX 3HAaHUU?

9lcHo, uTO B mogo6HOM dopMe 3amaBaTh BOIIPOCHI HEITHYHO, Aa U OECIIo-
A€3HO U He OHU B KOHEYHOM UTOIEe OIIPEIEASIOT KauecTBO obpazoBaHusi. Borpoc
HE O TOM, HYKHBI A HaM OIIPOCHI CTYAEHTOB O KadeCTBe IperogaBaHUS? [las
IIPETioIaBaTEABCKOTO KOAAEKTHUBA U UX PYKOBOAUTEAEH OYeHb Ba’KHO BBIABUTH He-
OpAUHApPHBIE TIOAXOAbI B METOAVKE YTEHUS AEKIIUU, MPOBENEHUHN ITPAKTUIECKHUX
U CEMHHAPCKUX 3aHSITUH U PACIIPOCTPAHUTH TAKOH OIBIT B paMKax Kadenp, da-
KyabTeTa. [lomaBasioliee 4HCAO IpPENoaaBaTeA€d 3aMHTEPECOBAHO B OILIEHKE CTY-
JEeHTaMU PEe3yAbTATOB CBOEr0 KPOIIOTAUBOTO, CAOXKHO MHTEAAEKTYAaABHOTIO TPyda.
[TomoOHBIE pe3yAbTaThl OCOOEHHO HHTEPECHBI U IIOA€3HBI OAS HAYHHAIOIINX
IperogaBaTeAe, aCIUPaHTOB, IPOXOAAIINX HAYYHYIO ITPAKTUKY Ha Kadenpe.

CAOKHOCTB 3TOTO IIPOIlecca 3aKAIYAeTCsd B KOPPEKTHOCTH (POPMYAHUPOBOK
BOIIPOCOB [IASl CTYZIEHTOB U I'PaMOTHOE HUCIIOAB30BaHHE UX OTBETOB. MI3BECTHO, 4TO
cucTeMa MeHe/KMeHTa KadecTBa TpebyeT, YToObI peleHusd MPUHUMAAUCh Ha OC-
HOBe (paKTOB, a He MHEHHH. EcrecTBeHHO, MHEHUE ABYX-TPeX CTYAEHTOB 3TO He
dakT, HO MHEHHUE MECATKOB — 3TO YK€ CTATHUCTHUKA U TPebyeTcss KOPPEeKTHUPOBKA
3aHATHH CO CTOPOHBI IIperiofiaBaTeas. [IpeacraBageTcd, YTO KaxKabIM IIpernogaBa-
TeAb OOBEKTHBHO 3aMHTEPECOBAH B IIOAYYEHUH OOPATHOU CBA3U OT CTYAEHTOB.

B HacTogliee BpeMsi MHOTHE YHUBEPCUTEThI PocCcHM yCIIEIIHO peasu3yroT
MOJEAb CTYyAEHYECKOM OILI€HKHU IpeIofiaBaHUsl, Ile OHH MaKCHMaAbHO BOBA€de-
HBI B OIIEHKY KadecTBa 00pa30BaTEABHBIX pPe3yAbTaToB. OIIEHHMBAIOTCA KaK Ka-
YeCTBO CaMOI'0 Kypca, Tak M paboTy KOHKPETHOro Iiemarora I0 AJOCTHUKEHUIO
IIOCTaBAEHHBIX 00pa30BaTEABHBIX PE3YABTATOB.

B pasrap manmemMuu KopoHaBHUpyca IIPOodecCOpPCKO-IIPenogaBaTeAbCKUN
COCTaB U CTYAEHTHhI MHTYUTHUBHO, B MPOIIECCE B3aUMOAEHCTBUS 00ydeHUs pop-
MHUPYIOT HO8ble NPAsULd KOMMYHUKAYUU, BKAIOYAIOIIHE B cebsd HOPMBI ITOBee-
HHUS Ha AEKIIUGX, CEMHHapax W BO BpeMs CAa4d 3a4eTOB M 3K3aMEHOB. OTH
IpaBHUAa OXBATBhIBAIOT HPABCTBEHHBbIE OCHOBBI, B YAaCTHOCTH, 3THUKY B3aHUMOOT-
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HOIIIEHUH CTYAEHTOB U IPO(PeCCOPCKO-IIPEIIOaaBaTEABCKOTO0 COCTaBa B IIPOIIEC-
Cce JUCTaHIIMOHHOTO 00pa30BaTEABHOTO IIPOIlecca.

Kak 1oKa3bIBaeT MBYXAETHsIS MPaKTHKA PabOThl BY30B B YCAOBHUSX MaHIIE-
MHH OCTPBIX BOIIPOCOB IIPU AUCTAHIIMOHHOH (popMe OO0ydeHUS CTAHOBHTCS OOABL-
II1e, TaK KaK 9TUYECKHI KOHCEHCYC MEXKIy CTYAEeHTAaMHU U IIPEnoaaBaTeAbLCKUM CO-
0DIIIECTBOM e€llle He CAOKHUACH. [JaHHas mpobaeMa TpeOyeT CBOETro pa3pelleHus.

K mmpumepy, Kak IIPOKOHTPOAUPOBATH IIOATOTOBKY CTYAEHTA IIPU AHUCTaH-
IIMOHHOM caade 3K3aMeHa? lMMeeT AU IIpaBO MperofaBaTeAb B TAKHUX CAydasX
He MaBaThb CTYAEHTY BPEMEHH Ha MOATOTOBKY, a 3aCTaBUTh €ro Cpa3y OTBeYaTh
Ha IIOCTaBA€HHBIE B Omaere Bompochkl? OYeBHAHO, YTO 3K3aMEH OAS CTYAEHTA,
9TO IICUXOAOTHYECKHH cTpecc. [layke BbIpasKeHUE AUIIA, TIOAOKEHUE TAa3 («raasa
OTBOAATCS B CTOPOHY») IPUBOAUT ITPEIOgaBaTeAs K MBICAM O TOM, UTO HCIIOABL-
3yeTCd «IIOJACOOHBIM MaTepuas», KOTOPBIA €My He BHAEH B BUAY OTPAHUYEHUSI
MoHUTOpa. M moHATE nperogaBaTeAsd MOXKHO.

EcTb AM ero BUHaA B TOM, YTO OH II0 OOBEKTUBHBIM IPUYHHAM B JAHHBIX
YCAOBUSAX HE MOIKET IIOAHOCTBIO KOHTPOAWPOBATH BECH ITPOIECC IIOATOTOBKU
CTYZEHTOB K OTBETY U, COOTBETCTBEHHO, €CTh 0OABIIAdg BEPOATHOCTH TOTO, UTO
OOBEKTHBHO U CIIPABEIAWBO OIIEHUTH YPOBEHBb 3HAHUN OTBEYAIOIIET0 B TAKHX
CUTyalusaX BeCbMa 3aTPYAHUTEABHO.

B psangy aToit mpobAeMBI CTOAT U TaKHe BOIIPOCHI KaK OBITH, €CAH y CTYAEHTA
BO BpeMsl 9K3aMeHa MPolas HHTEPHET, KaKHe CAHKIIUU I'PO3ST CTYAEHTY, ECAH OH
BBIAOKUT pOTOrpadduu UAU BUEO C 3aHATHH HAU 3K3aMeHa B COIMAABHBIX CETSX,
€CAU OH BO BpeMsi 00pa30BaTEeABHOTI0 ITpollecca beT Yaii, ect OyrepOpoanbr?

ABTOpP OCTAQHOBHACS AHIIIL HAa HECKOABKHX MPOOAEMHBIX BOIIpOCAaX IIPH
OUCTAHIIMOHHON (popMe OOydYeHHs U HUX IEePeUYeHb MOXKHO MHPOMOAKATHE. YTOOBI
YPETyAUPOBaTh MOAO0HBIE IPOOAEMBI B KAYECTBE IIPENAOKEHHUA CAEAYET B KaxK-
IOM By3e pazpaboTaTh 3THYECKHH KOAEKC HMAW €ro MOXKHO Ha3BaTbhb KOMEKC IIPO-
deccruoHaabHOTO TTOoBeAeHUsA. POPMHUPOBAHUE IIPABUA, 3aKPEIMAEHHBIX B ITI0100-
HBIX aKTaX, PerAaMeHTHPYIOIINX [TOBEAEeHHE MIpernogaBaTeAel U CTyOeHTOB, He-
COMHEHHO, JaayT ITOAOKHUTEAbHBIE ITAOABI, OCOOEHHO B BOCIIUTAHUN HPABCTBEH-
HBIX OCHOB, IPEIOTBPAIIEHHUH BO3MOIXKHBIX KOH(MPAHUKTOB U ITOBBIIIEHHHU IICHXO-
AOTHYECKOTO KAMMAaTa B y4eOHOM 3aBEICHUH.

Hcxonmsa w3 M3AOKEHHOTO CA€AYeT BBIBOM, YTO BY3bl Poccum 1o-paszHOMy
TIOAXOAST K BbIpaboTKe TpeOOBaHHUMI O KOTOPHIM OIIEHUBAETCs KadeCcTBO obOpa-
30BaHUS.

[ByXA€THHUH OIBIT paboOThI By30B Poccuu B yCAOBUAX IMAHAEMHUHU ITOKa3aA
YCTOWYUBYIO TE€HAEHIIMIO BOBACUYEHHS CTYIAEHTOB B CHCTEMY YIIPpaBAEHUS Kade-
CTBOM 00Opa30BaHHs 3a CYET ITOBBIIIEHHS BO3MOXKHOCTEH BBIOOpPa M KOHCTPYH-
pPOBaHNA UMHU CBOUX TPAECKTOPUM, Pa3BUTHUS CUCTEMbI HE3aBUCHUMOM CTYAEHYECKOMU
OLIEHKH, pacCIIupeHHsa o0beMa HCIIOAB30BAaHUS IIM(PPOBBIX CEPBHCOB M KOHTEHTA
JASI CAMOCTOSITEABHOM pabOoTHI.
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Higher education and the impact
of the pandemic on its quality
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Annotation. The problem of the quality of higher education has always been in
the focus of attention of both Russian and foreign researchers. This issue has become
especially acute in the context of the COVID-19 coronavirus infection. Research
groups of universities have appeared which have taken the quality of the educational
process under close attention in order to develop methodological recommendations for
its timely adjustment. If 2020 was the year of emergency search, then in the second
year of the pandemic (2021) it was clear that universities should switch to distance
education, and some universities in the future to a mixed model of education. Given
these circumstances, it was necessary to develop a toolkit with which to manage the
quality of higher education. This article is devoted to the substantiation of those ele-
ments that should form the basis of management and internal assessment of the qual-
ity of educational results.
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30 January 2020, at the request of the Director-General of the World
Health Organization, Dr. T. A. Ghebreyesus, an emergency meeting of the rele-
vant WHO Committee was held in Geneva. In connection with the outbreak of
coronavirus, officially called “acute respiratory disease CoViD-19 — CoronaVirus
Disease-19”, it was decided to declare an emergency on an international scale.

In order to understand and appreciate the seriousness of this disease,
many analysts, scientists, and experts compare its devastating consequences
with the third world war. The number of victims and victims is estimated in
tens of millions. A deep existential (lat. existentia — existence) crisis is not just
a violation of the daily way of life of people, the rhythm of the life of state insti-
tutions. This is something more, because it causes a state of anxiety in people;
a feeling of deep psychological discomfort pushes them to rethink the past.
A “new” world has come, which is accompanied by deterioration in the financial
situation of many families in the form of wage cuts, job cuts and sending work-
ers on unpaid leave or dismissal. Moreover, according to many political scien-
tists, economists, psychologists, the world will never be the same again.

The field of education has not bypassed the coronavirus. Its danger was
intensified not only by its suddenness, but also by the fact that its destructive
impact covered both schools and higher educational institutions. The first reac-
tion of many educational institutions at this critical moment, when the virus
was spreading exponentially, was to close, which led to the disruption of the
educational process at an early stage of the pandemic. Thus, a study con-
ducted by the International Association of Universities (IAU) at the beginning of
April 2020 showed that 59% of universities were forced to close completely,
30% “partially continued to work”, the rest faced “serious failures” in the or-
ganization of educational process [2, p. 7], as they were forced to introduce
strict restrictive measures to prevent the spread of the epidemic.

In an instant, the daily life of schoolchildren, students and teachers was
disrupted: the abolition of attendance at classes, sports and entertainment
events, the introduction of restrictions on walking, and so on. Such an abrupt
transition created a stressful situation for all participants in the educational
process, including the leadership of general education and higher educational
institutions. The only way out of this situation was a massive transition to
learning using distance learning technologies, which are educational technolo-
gies implemented mainly using information and telecommunication networks
with indirect (at a distance) interaction between students and pedagogical
workers [1, art.16 p.1]. That is why, in the conditions of total self-isolation in
2020, the form of distance education has become widespread, which is being
improved at the present time.

Specially developed modern technologies such as Zoom, Teams, Skype
and others that were developed earlier, but in the context of a pandemic, it was
they who made it possible for both students and teachers not to interrupt the
educational process and not be left without communication. Universities have
been operating in this mode for more than two years. During the specified time,
some experience in organizing the educational process has been accumulated,
which allows us to give a preliminary assessment of the management and qual-
ity of educational results.
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The analysis of the specialized literature, which was available to the
author, led to the conclusion that there is no universal answer as to how the
model of internal assessment and quality assurance of education in
universities should look like. Studying the experience of individual leading
universities in Europe and the USA on this issue, the author came to the
conclusion that each higher education institution relies on its own developed
models of education quality management.

For example, “The University of Maastricht in the Netherlands focuses on
the content of educational programs: they regularly conduct their internal
audit, check how the requirements for educational results are described.
Students also participate in the discussion. In addition, the educational results
achieved by students during the year are examined annually. At Yale University
in the USA, the system for improving the quality of education is focused on
collecting feedback from students and on their support” [2, p. 20-22].

As for the Russian experience, the question of the quality of education in
universities sounds much louder today than it was before [4, p. 75-76]. And
this is quite natural, since the traditional format of education has changed
radically, which did not imply such a wide coverage of modern information
technologies. Because of this, a number of difficult questions arose, since
many of the existing models and practices of pre-docian work of universities
could not be preserved in the previous format.

The teaching staff had to solve truly large-scale tasks that affected the
management system, the system for assessing the quality of knowledge by
students, didactics (regularities in the assimilation of knowledge, skills, and
the formation of beliefs, determining the volume and structure of the content of
education). There were no ready-made solutions for these problems, and each
university (teacher) had to solve them, taking into account their own previous
experience and managerial reflection (to evaluate the decisions and prospects).

The two-year practice of Russian universities in the context of the
COVID-19 coronavirus infection has shown that each higher education
institution chooses its own priority areas for changing the management system
and ensuring the quality of education. The author proceeds from the postulate
that the teaching staff is the main element of a higher educational institution
and it is he who must form and ensure the functioning of the mechanism for
improving the quality of educational results.

The analysis of scientific articles devoted to models of internal evaluation
and quality assurance of education at a higher educational institution allows
us to propose in a generalized form the following criteria (elements). Today, the
demand from employers for university graduates is determined mainly by such
indicators as: the level of knowledge, personal qualities (enthusiasm, high
mobility, openness to new knowledge and ideas), as well as the reputation of
the university, as a hallmark of the quality of its graduates.

Based on these factors, educational programs and their content should be
the leading element in the model of internal assessment of the quality of
education. Russian education has always been distinguished by its fundamental
nature. Therefore, the updating of existing programs should be focused on a wide
range of knowledge, on the basis of which professional and universal
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competencies should be formed. In new non-standard conditions, the process of
creating flexible educational programs has been outlined [5, p. 79-87], the
implementation of which has a more positive effect on improving the quality of
education, as evidenced by the experience of individual Moscow universities.

The second element included in the internal education quality assessment
module is the intensive introduction and development of digital infrastructure and
new teaching and assessment tools (EdTech). Within the framework of this
element, the key areas are: development of digital services; modernization of
infrastructure; Data management; human resource management.

Development of digital services. This direction covers the personalization
of learning, which changes the traditional organization of the educational
process due to its inefficiency, and provides each student with high results.
Here the task of universities and teaching staff is to more actively implement
new tools for teaching and assessing knowledge (EdTech).

Due to the COVID-19 pandemic in Russia, the relevance of digital
services has grown significantly. For example, “only for the period 2020-2021.
The online education market in Russia in 2020 grew by 30-35% compared to
the pre-Covid period” [9, p. 19].

Infrastructure modernization is not only a basic element in terms of manag-
ing the quality of education, but also a priority area for the digital transformation
of education, which is understood as updating the planned educational results,
the content of education, methods and organizational forms of educational work,
as well as evaluating the results achieved in a rapidly developing digital environ-
ment to radically improve the educational results of each student.

The COVID-19 pandemic has revealed a number of problems in the digi-
tal educational infrastructure of universities, which create serious difficulties
for the implementation of e-learning and, in general, negatively affect the com-
petitiveness of Russian education.

In particular:

insufficient provision of students and scientific and pedagogical workers
with individual devices and access to the Internet;

insufficient performance of Internet access channels and the unavailabil-
ity of the network infrastructure of universities for high loads;

unresolved number of issues in the field of information security;

systematic problems with ensuring information security;

the unpreparedness of information systems for managing universities to
the increased dimension and complexity of tasks;

poverty and underdevelopment of the market for system products and
services for learning management” [8, p. 68].

As part of the digital infrastructure, an important role is played by
a phased transition from management based on fragmented and disparate in-
formation to management based on Big Data. This fundamentally new ap-
proach allows you to make significant adjustments to the individual education-
al trajectory of the student, choose the most effective way of learning, and also
evaluate the quality of learning in an educational organization.

The role of the teacher will remain for a long time and no information
system will replace it. However, today it is obvious that in the field of education
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one cannot do without computer systems. For example, in the search for in-
formation they work better than a teacher. If the traditional teaching metho-
dology is created on the basis of personal experience, then on the basis of the
analysis of the processing of the experience of your colleagues, you can get an
effective methodology that can become a product of mass experience. Big data
also helps to personalize content to the needs of each learner.

Thus, by introducing “big data” into the educational process, a teacher
can create methods adapted to a large number of students; personalize con-
tent; select the learning mode” [3]. They directly work on the quality of educa-
tion, because they make it possible to make student learning more individual.

Personnel management. The total introduction of information technologies
into the educational process inevitably caused the need for the teaching staff to
fill in the express mode the lack of digital competencies. Many universities orga-
nized online training and retraining of teaching staff in order to qualitatively use
modern technologies that are being introduced into the educational process.

So, for example, responding to the challenge of the times, in March 2021,
Moscow City Pedagogical University organized training for teachers as part of
an additional professional program “Using Microsoft digital resources in con-
junction with Teams in the educational process”, where each participant re-
ceived practical skills its application in the taught academic disciplines.

It should be noted that on the part of the teaching staff there is still
a passive attitude towards digital tools during classes. Judging by the topics of
surveys that are published in scientific articles, only “... about 42% of teachers
of higher educational institutions use digital resources to create educational
materials or modify existing ones” [9].

The central element of the module of internal assessment of the quality of
education, including its improvement, is the improvement of assessment sys-
tems. What is new in this area? If earlier education quality management, for
example, in terms of changing the structure of programs, updating the content
of courses, analyzing and selecting technologies, was a priority for the teaching
community, now the student is becoming an additional subject of such as-
sessment. This conclusion gives grounds to assert that in the context of the co-
ronavirus situation, the process of a student’s transition from a “consumer”
position to the position of an active participant in the educational trajectory,
including in extracurricular activities outside the main program, will be more
active and productive.

The critical issues in the system of assessing the quality of education in-
clude feedback issues (evaluation of teaching by students) and control of the
student's preparation process during the passing of tests and exams.

In the universities of the USA and Europe, the assessment of the quality
of education through the assessment of the teacher's work is not something ex-
traordinary. This was obvious and proven as early as the beginning of the 20th
century. The survey was first used at Harvard University in 1920. Since 1950,
the evaluation of the work of teachers by students has been widely introduced
into the practice of American universities.

In Russian universities, this approach became widespread at the begin-
ning of the 21st century. This was due to the introduction of competition in
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universities for the provision of education on a reimbursable basis and the en-
try of the Russian Federation into the international educational space.

However, this practice requires taking into account a number of psychologi-
cal factors. Trusting students to judge the quality of the course read by the teach-
er (usefulness, novelty, complexity, etc.), many stereotypes should be abandoned.
For example, is the student's experience enough to ensure that his assessment is
not biased or based on emotions; whether students will give lower marks to those
teachers who teach more complex, but absolutely necessary disciplines; why the
teacher evaluates the student publicly, and the teacher's student anonymously;
how unbiased a student's opinion can be; Won't such a practice encourage teach-
ers to populism, give inflated marks, and, finally, won't this interfere with exac-
tingness, to an objective assessment of student knowledge?

It is clear that it is unethical to ask questions in this form, and it is use-
less, and they do not ultimately determine the quality of education. The ques-
tion is not whether we need student surveys about the quality of teaching? It is
very important for the teaching staff and their leaders to identify extraordinary
approaches in the method of lecturing, conducting practical and seminar
classes and to disseminate such experience within the departments and facul-
ty. The vast majority of teachers are interested in the assessment by students
of the results of their painstaking, complex intellectual work. Such results are
especially interesting and useful for novice teachers, graduate students under-
going scientific practice at the department.

The complexity of this process lies in the correct wording of questions for
students and the competent use of their answers. It is known that the quality
management system requires that decisions be made on the basis of facts, not
opinions. Naturally, the opinion of two or three students is not a fact, but the
opinion of dozens is already statistics and the teacher needs to correct the les-
sons. It seems that every teacher is objectively interested in receiving feedback
from students.

Currently, many Russian universities are successfully implementing the
model of student assessment of teaching, where they are maximally involved in
assessing the quality of educational results. Both the quality of the course it-
self and the work of a particular teacher to achieve the set educational results
are evaluated.

In the midst of the coronavirus pandemic, faculty and students intuitive-
ly, in the process of learning interaction, form new communication rules that
include norms of behavior at lectures, seminars, and during tests and exams.
These rules cover the moral foundations, in particular, the ethics of the rela-
tionship between students and faculty in the process of distance learning.

As the two-year practice of the work of universities in a pandemic shows,
there are more acute issues in distance learning, since an ethical consensus
between students and the teaching community has not yet been formed. This
problem requires its resolution.

For example, how to control the preparation of a student when taking an
exam remotely? Does the teacher have the right in such cases not to give the
student time to prepare, but to force him to immediately answer the questions
posed in the ticket? Obviously, an exam for a student is a psychological stress.

66



H.H. Kykenn Bhicuiee 0BPA30BANHE H BAHANHE MANAEMHH...

Even the expression on the face, the position of the eyes (“eyes are turned to
the side”) leads the teacher to the idea that “auxiliary material” is being used,
which is not visible to him due to the limitations of the monitor. And you can
understand the teacher.

Is it his fault that, for objective reasons, under these conditions, he can-
not fully control the entire process of preparing students for an answer and,
accordingly, there is a high probability that it is very difficult to objectively and
fairly assess the level of knowledge of the respondent in such situations.

Among this problem are such questions as what to do if the student lost
the Internet during the exam, what sanctions threaten the student if he posts
photos or videos from classes or exams on social networks, if he drinks during
the educational process tea, eating sandwiches?

The author dwelled on only a few problematic issues in distance learning,
and the list can be continued. To resolve such problems, as a proposal, each
university should develop a code of ethics, or it can be called a code of profes-
sional conduct. The formation of the rules enshrined in such acts regulating
the behavior of teachers and students will undoubtedly give positive results,
especially in educating moral foundations, preventing possible conflicts and
improving the psychological climate in an educational institution.

Based on the foregoing, it follows that Russian universities have different
approaches to developing requirements for assessing the quality of education.

The two-year experience of the work of Russian universities in a pandemic
has shown a steady trend of involving students in the education quality man-
agement system by increasing the opportunities for them to choose and design
their own trajectories, developing an independent student assessment system,
and expanding the use of digital services and content for self-study work.
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OcHoBHasa Hopma I'. Keab3eHa
H €€ eCTEeCTBEHHO-IPABOBOE 00OCHOBaHHE

J1.B. MacA€HHHKOB'
B.A. PeBHOB"

AnnoTamusa. B crarbe aHaAN3UpPyeTCd IMOHSATHE OCHOBHOM HOPMBI, IIPEIAOKEH-
Hoe I'. Keap3eHOM B paMKax y4€eHHd O YHUCTOM IIpaBe. PaccmarpuBaeTca €€ KaTeropu-
aABHBIH cTaTyc, IIpaBoBasl IIPUPOAA, OCHOBHblE (DYHKIIMU H XapaKTEPUCTHKH, CBSI3b
C OEUCTBYIOIIMMHU IIPaBOBBIMU cuUcTeMaMH. [loHATHE OCHOBHOW HOPMBI IIO3BOAAET HH-
KOPIIOPHUPOBATh HEOKAHTHAHCKIE YCTAHOBKH B HOPMATHBHYIO TEOPHIO IIpaBa, HE pas-
pyliad Ipu 3TOM IIO3UTHUBUCTCKUX OCHOBAHUMN BCEH KOHIIEIITYAaABHOM KOHCTPYKIIHH.
B pesyapTaTe OTKpPBIBAETCHI BO3MOIKHOCTH all€AAdIIMH K MOpPAABHBIM HOpMAaM, II€HHO-
CTAM U HlleasaM B IIpaBe.

KaroueBnie caoBa: ['. Keab3eH, KaHTHAHCTBO, HOpMAaTUBU3M, OCHOBHAad HOpMa,
KOHCTUTYIUL, HOPMaTUBHbBIE CUCTEMBI.

yeHHe 00 OCHOBHOM HOpPME COCTaBASIET KPAeyTrOABHBIH KaMeHb
TEOPHUHU HOpMaTHBHU3Ma KPYIHEHIIEro €BPONENCKOro IIpaBoBena
XX Beka I'. Keab3eHa, B3rasgapl KOTOPOTO OO0 HACTOLIIETO BPEMEHU
ocTaroTcs Hauboaee aBTOPUTETHBIMU B IIPaBOBOM MbICAM 3arana.
[TosToMy ArOOBIE TEOPETUYECKHE U THOCEOAOTHYECKHE BOIIPOCHI,
CBd3aHHBIE C JAHHBIM KOHIIEIITOM, OIIPEAEASIOIINM IIEHTPaAbHOE
3BEHO [IPAaBOBOU TEOPHU — yYE€HHE O CHUCTEeMe HOpPM IIpaBa KaK abCTpPaKTHBIX
MOJEASIX TIOBEIEHUS AIO/eH, BCerzia IpeacTaBASIOT 0CoObIH uHTepec [1, c. 168].
CoraacHo I'. Keap3eHy, aroboe mpUMeHEHHE IIpaBa 10 CyTH CBOEU SIBASET-
Cd ASMIIMPUYECKHUM aKTOM, COBepIIIeHHe KOTOPOro HAIIPSIMYI0 00yCAOBAEHO paM-
KaMHM, YCTAHOBA€HHBIMH ITPABOBOM HOPMOHM AAd KOHKPETHOTO IIPaBOIPHMEHH-
Tead. B cBOIO odyepenp nmpaBoBad HOpMa, yCTaHABAMBAIOIAS 3TH PaAMKH, TaKIKe
IIPOUCTEKAET U3 APYToH, Ooaee OOIIEeH HOPMEBI, IIEPBUYHOM, 10 OTHOIIIEHHUIO K HC-
caemyeMoi, obaamaroreii OOABILIEN IOPUANMYECKON CHAOH, «Doaee BBICOKOM» HOP-
Moii. [IpuMeHeHre mpaBa 3aKAIOYAEeTCs B IIPOIECCe MHAWBUIAYAAU3AIIHNH OOIIeH
HOopMBI. OHO 3aKAIOYAETCS B KOHCTATAllMH Ha3BaHHBIX B 00IIe#l HOpME YCAOBUH
J[ASL «IIPABOBOTO aKTa» U B COBEPILIEHUU 3TOT0 IIpaBOBOr0 akTa [6, c. 82-83].

* Macnernrurog mumpuii Bradumuposuu, IpopekTop o HaydHo# pabore HOY BO «Pyc-
CKas XPUCTHUAHCKAasd TyMaHUTapHAas akKaleMUs», MJOKTOp (PHUAOCO(PCKUX HayK, mpodeccop. E-mail:
d.maslennikov@rhga.ru

™ PeeHoe Bopuc AnexcaHOposuu, MOIIEHT Kaeapbl KOHCTUTYIITMOHHOTO U aIMHHUCTPA-
TUBHOrO mpaBa HOpuandeckoro nacTHuTyTa (r. CaHKT-IleTepOypr), KAHAUAAT IOPUAUYECKUX Ha-
yK. E-mail: Akziz07@yandex.ru
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[IpaBoBBEIM akTOM, 110 ['. Keab3eHy, MOXKET Ha3bIBATbCI TOABKO TAKOU aKT,
KOTOPBIH, C OAHOM CTOPOHBI, IIpeACTaBAdeT COOOH IIpUMeHeHHe 0oaee BBICOKOH
HOPMBI U, C APYro¥ CTOPOHBI, UMEET CA€ACTBHEM BO3HHKHOBEHHE 0oAee HHIU-
BHAyaAbHOM HOpPMBI. B paMKax Takoro poma CTyIeHYaTOH CTPYKTYPhl OCOOBIH
CTaTyC MNPUHUMAIOT €€ «KpalHHue» SA€MEHTBI: IIPUMEHEHHE HWHANBHUIyaAbHOM
HOPMBI Cy1eOHOTO pelleHUs (KaK «IIOCAEIHSsI», KpalHdas CTyIIeHb) COCTOUT TOAB-
KO U3 PaKTHUYECKOTO UCIIOAHEHUS UHAWBHUIYAAU3UPOBAHHOIO ITPUHYIUTEABHOTO
akTa [6, c. 83], oHO Ooaee He UMeeT XapaKTepa YCTaHOBAEHUS HOPMbI, OCHOBHAas
HOpMa (Kak «IIepBas» CTYIIE€Hb) TOABKO «yCTAHABAUBAETCSI» UAU «CHUTAETCSH YCAO-
BHEM» OAS BO3HUKHOBEHHS HOPM, YTO HE SBAGETCS OJAHOBPEMEHHO IIPUMEHEHHU-
€M HOPMEI.

IIpn 3TOM BO3HHMKAET AOTHYHBINM BOIIPOC: €CAM OCHOBHAad HOpMa SBASETCH
HEKOM IIEPBOOCHOBOM [IAST BO3HUKHOBEHHS HOPM, MMEET AM OHa IO3UTHBHOE BbI-
packeHue? Kakoro eé 3Ha4YeHHE A9 IPABOIIOPAAKA 1 HOPMATUBHON CUCTEMBI?

Yepe3 BCIO 3BOAIOLIMIO pa3BuTHUda HopMmaruBusMma [. Keab3deHa KpacHOHU
HUTBIO ITPOXOUT BBIAEACHHE OBYX KAaTETOPHH PEasbHOCTH: OBITHSA U JOAKEHCT-
BoBaHUs. O0pa3ys BUTHEBATbIE MEPENACTEHHs, U IIOCTOSIHHO Pa3BUBAasICh OIHO-
BPEMEHHO C Teopuel HopMaTUBH3Ma, O0IIHe Hadyasa U MPUHIUIIBI 9TUX KaTero-
pull He U3MEHSIOTCHd: BCE, OTHOcdIleecs K cepe mpaBa, OTHOCUTCH K KaTero-
pPUU IOAXKEHCTBOBaHHUS, BCE, OTHOCHIIEECS K OCTAABHBIM cdepaM (ecTeCTBEH-
HBIM 3aKOHaM) — K cpepe ObITHSI.

[To cytu, mpupaBHUBagd TaKUM 0O6pa3oM MexKay coOOoM 3aKOHBI IIpaBa U 3a-
KOHBI (PU3UKHU I10 UX OHTOAOTHYECKOMY cTatycy, I'. Keab3eH moacygHO npu3Ha-
€T O0BEKTHUBHOE CYIIIECTBOBaHME IIEPBBIX HapaBHE CO BTOPBIMHU: A€HCTBEHHOCTD
HOPMBI OOBEKTUBHA W HUYYTb HE MeHee o0s3aTeAbHa 4YeM 3aKOH BCEMUPHOTO
TaroreHud. [IpuHAThIE HOPMBI AeHCTBYIOT HapaBHE C 3aKOHAMU (PU3UKU U C TOHU
JK€ CTEeTIeHbI0 Hen30eKHOCTU MPUYHNHHO-CAEICTBEHHBIX CBSI3€H.

«OOBEKTUBHOCTE? O3HAYAEeT HE TOABKO KaTeropHaAbHOE HACBIIIEHUE pe-
IIeHUd (CYyKIOEeHUSs), KOPPEKTHOCTE €ro (POPMBI, HO OMHOBPEMEHHO U TO 0OCTOSI-
TEABCTBO, YTO pEIIeHHe «OeHCTBYeT» HE3aBUCHMO OT AIOOOT0 IIPOU3BOABHOTO,
CYOBEKTUBHOTO OITPENEACHUS COMEPKAHUSI U SIBASIETCS OOLIEIPUHSITHIM.

BooOrmie OoTHOIIEHUsT TOHATHH «OOAXKEH», «IeHCTBEHHOCTB» U «OOBEKTUB-
HOCTL» B onucaHuu ['. Keab3eHa upe3BBIYaliHO CAOXKHBI. B mepuon pacisera
TPaHCLIEHAEHTAaABHON (as3bl pPa3BUTHS CBOEH TEOPUU OH CKAOHSACH K TOMY,
4TOOBI pacCMaTpPHUBaTh UX 9KBUBaA€HTaAMU APYT Apyra. [JoA’KeHCTBOBaHHE HOP-
MAaTHUBHOI'O PEIIEeHUd €CTh €ro AeMCTBEHHOCTh, OTCIO/a AEeHCTBEHHOCTH pelle-
HUS, B CBOIO O4Yepenb, €CTh HUYTO MHOE, KaK €ro OOBeKTUBHOCTD, €0 CIIeIIu(H-
4yeCcKoe CyllecTBoBaHUe. Ha mepBbIfl B3rasgn MOXKET IToKa3aThCd, OyATO 3Ta urpa
CAOB OCHOBBIBAETCS TOABKO Ha YIIOMSHYTOM ITpeariosoxkeHuu I'. Keap3eHa o Towm,
4TO OOBEKTHBHOCTH PEIIEHHs [AaHa yKe B OCYIIECTBACHHUH KaTeropHasbHOTO
cuHTe3a. Kak TOABKO IIOCPEACTBOM KaTETOPHUH MOAKEHCTBOBAaHHUA CHHTE3HUPYET-
csl HOpMaTHUBHOE pellleHHe (Cy:KIeHHe), OHO NeHCTBYET, T.€. OOBEKTHUBHO.

OmgHaKO B CBeTe 3TOTO BO3HUKAET JApyras IIpodAeMa: eCAU OCHOBHAsl HOP-
Ma HeE gBASeTCd IIPHMEHEHHEM HOPMBI, KAKOB €€ CTaTyC B paMKaxX KaTeropHhu
JOAYKEHCTBOBaHULA?

Xotda (pyHKIIMY OCHOBHOM HOPMBI (0OOCHOBaHHE AEHCTBEHHOCTH, €IHHCT-
Ba, uaeHTU4YHOCTH) [. Keap3eHOM 4eTKO Ha3BaHBI, UX CTATyC BCE XK€ OCTAETCHd
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ABOMCTBEHHBIM. OHa MEHSETCd MEXKAY «HOPMOM» U TaK Ha3bIBAEMBIM «yCAOBHEM
HO3HaAHUs. ITO O0BACHAETCH aMOUBaAeHTHOM To4YkoY 3peHud I'. Kean3eHa Ha
IIPOLIECC BBIBEAEHUS HOPMBI, KOTOpas paccCMaTpPUBAETCd TO, KaK YHUCTBIH IIPo-
Ilecc II03HaHHY, B KOTOPOM Kazkzad O6oaee BbICOKAas HOpMa II0 OTHOIIIEHHIO K 00-
A€e HHU3KOH HUT'paeT PoAb HOPMaATHUBHOM CXEMBI IIO3HAHUSA TO, KaK IIPOIlECC IIpa-
BOIIPOU3BO/ICTBA, B KOTOPOM 0OoAee BBICOKass HOpMa YIIOAHOMOYUBAET OpraH,
a TOT B CBOIO OuYepeab yCTaHaBAUBaeT 0Ooaee HH3Kyi0 HopMy. Kpome Toro 3To
0OBSICHSIETC CBOEOOPA3HBIM ITOAOKEHHEM OCHOBHOW HOPMBI B CHCTEME IIpaBa:
C OAHOM CTOPOHBI, OCHOBHAaSA HOPMAa caMa KaK YAE€H LIETIOYKH BBIBEAECHHUS SIBASET-
Ccd HOPMOM, C APYro¥l CTOPOHBI, OHA IPEACTABASIET COOOH «TOYKY YKPEIIACHMS»
5TOM 1IETIOYKH, T.€. HEBBIBOANMYIO AA€€ IIPEAIIOCBIAKY HOPMATUBHON CHUCTEMEI.

Ecau Bcaen 3a I'. Keab3eHOM paccMaTpuBaTh OCHOBHYIO HOPMY HMEHHO
B KaQ4eCTB€ HOPMBI, B COOTBETCTBHUHU C €€ CYIIHOCTBIO, TO IOAYYAETCH CAEIYIO-
1I1ee: OCHOBHAad HOpMa CTOUT B Ha4aA€ CHCTEMbI HOPMOBBIBEEHUSI, a TIOCKOABKY
HOPMBI JOAXKHBI BBIBOAUTHCS W3 HOPM, TO U OCHOBHAas HOpMa MOOAXKHA OBITH
HopMoii [5, c. 25]. Kak BrIciiag mpaBoBag HOpMa, KakK «OCHOBHOE ITpaBOBOE II0-
AOXKEHHE», OHAa AEMOHCTPHUPYET THUIHYHYIO CTPYKTYPY IIPaABOBOTO ITOAOXKEHUS.
OHa wuMeeT KOHKPETHOE HOPMATHBHOE BBIPAaKEHHE, KOTOPOE MOIKeT ObITh
chopMyAnpOBaHO cAaeayronM obpaszoM: «IIpuHYKIEHHE MOAKHO OBITH yCTAHOB-
A€HO TaKHUM 00pa3oM, KakK 3TO OIIPEOEACHO TeM, KTO ITOATOTOBUA KOHCTHUTYIIUIO
(aBTOPBI KOHCTUTYIINH), UAHU T€MH WHCTAHIIUSIMU, KOMY OH 3TO JIEAETHUpPOBaA» [0,
c. 65]. OHa paboraerT B ImpPaBOBOH CHCTEME C CAMOCTOSTEABHONH HOPMATHUBHOH
dyHKIIMEN, ycTaHaBAWBas B KaydeCTBE€ BBICIHIEM HOPMBI YIIOAHOMOYHWBAHUS
BBICIIIME T'OCyJapCTBEHHbIE opraHbl [5, c. 97]. Onucanue I'. Keap3dena umHorga
[aske Co3JaeT BIedaTAeHHe, OyATO aBTOPBI KOHCTHUTYIIMH OCO3HAHHBIM ITpHMe-
HEHHEeM OCHOBHOM HOPMBI yCTaHABAUBAIOT IIpaBso [3, c. 249].

OmHako B apyrux oOmscHeHHsX [. Keab3eHa OCHOBHasi HOpMa TepseT
CBOU IIOHATHBINM 00pa3 HopMbl. OHa He gBAGETCS IIPaBOBOM HOPMOMU, IOTOMY
YTO OHA HE «IIO3UTUBHa». HUKTO He OBIA «yIIOAHOMOYEH» [IASl €€ YCTAHOBAEHUS
U BOOOIIEe OHa He Oblaa «yCTaHOBAEHA», OoAee TOTO, OHA MBICAEHHO ObIAa ITpei-
IIocAaHa T€M, KTO [IOHUMAaeT IpaBO HOPMATUBHO, IIPU TOM, YTO HE UIPAET POAH,
OCO3HaHHO MAM HE OCO3HAHHO BO3HHKAaET 3Ta IIPeAIochlAKa [6, c. 66]. OHa aB-
AsieTCsl He OOBeKTOM, a YCAOBHEM HOPMATHUBHOIO IIPABOBOTO IO3HAHULA. Ecau
HUCIIOAB30BaTh TepMHUHoAoruio M.KanTa, ocHOBHass HOpMa MOXKET ObITH ITOHATA
KaK «TPaHCLIEHIEHTaAbHOE YCAOBHE» IIPABOBOrO II03HaHUd [0, c. 67] — ¢ oroBop-
KOH, YTO ee NPUHATHE AHIIb TOTJA ABAFETCH HEOOXOIUMBIM, K020a IIpaBO pac-
cMaTpHUBaeTCs HOPMaTUBHO [0, c. 60].

[aaee, oHa cylIecTByeT He «cama 1o cebe», a BCerma BO B3aUMOCBSI3H C €€
cyoctpaToMm (oCcHOBO#), KoTOphIi . Keab3eH TOAKyeT IMo-pasHOMY: KaK BOAEHU3B-
dABACHHE HAU KaK CyOBEKTUBHBIE COAEPIKAHUS MOOAKEHCTBOBaHULA. [Ipm 3TOM
oHa a priori beccomep:kaTeAbHa. HakoHeI[, OHa He OIpeneAseT, YTO MJOAXKHO
CYUTATHCH BBICIIIEM HOPMOM IIPABOBOM CHCTEMBI, & OPHEHTUPYETCA B CBOEU
dPOPMYyAHUPOBKE HA 3Ty HOPMY, CYOBEKTHBHYIO ITPETEH3HIO KOTOPOH Ha JOAKEH-
CTBOBaHME OHa AMIIB JleAaeT OOBEKTHUBHOH, T.€. 00yCcAaBAUBAET €€ CyIlleCTBOBa-
HUe KaK HOpPMBI. B 3TOM craTyce oHa BBIIIOAHSIET CBOU (PYHKIIMU HE CTOABKO
B cepe oOBEKTa, KakK IofAexkalrnas IT03HAHHUI0 HNCXOAHAs TOYKa IT03UTHBHOHU
IIpaBOBOM CHUCTEMBI, CKOABKO KaK CXeMa TOAKOBaHUS OAd 3aJaHHOT'O MaTepua-
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Aa, KaK YCAOBHE IIO3HAHH4. TeM caMbIM €€ CTaTyC HaMHOI'O HEOIIpEeIEeACHHEE,
4YeM €CAM IIOHUMAaTh ee Kak HopMmy. ['. Keab3eH, COOTBETCTBEHHO, CKAOHEH K TO-
My, 4TOOBI IIeperpykaTh OCHOBHYIO HOPMY B €€ KadeCTBE «TPaHCIIEHIEHTaABHO-
ro» YCAOBHSI, AOKAAM3yd B HeH BCE IMPEAIIOCBIAKU IIPAaBOBOIO IIO3HAHHS, KakK,
HaIlIpUMep, IIPUHIINIBI, KOTOPbIE YIIPaBALIIOT IIPAaBOBOM KOHCTPYKIUEH, a TaKkKe
IIOCTyAQT O TOM, YTO TOABKO 3(P(PEKTUBHBIN ITPaBOIOPAIOK MOXKET pacCcMaTpU-
BaTbhCs KakK JeHCTBEHHbBIH.

I". Keab3eH mpoliecc BBIBEIEHUS, CYTH U ME€CTa OCHOBHOM HOPMBI oTpazka-
€T B 0003Ha4YEHUIX, UCIIOAB30BAHHBIX B OOABIIINX KOAMYECTBAX JIAS XapaKTepH-
CTHUKU OCHOBHOMW HOPMBI. [TOHATHS «OCHOBHOM HOPMBI» U «MCXOIHOM HOPMEBD» [5,
c. 33| yka3pIBaloT Ha UX MECTO B II€IIOYKEe BBbIBeeHHd. Kak «BpICIIad NpUYHHA
NeHCTBEHHOCTH» OHA BCTpPEYaeTcd B BEPCHUM BBIBENEHHS HOPMBI KaK I103HaBa-
TEeABHOTO IIporlecca. A o0o3HAaYeHHEe KaK «BBICIIIEE IIPABHAO IIPOU3BOACTBa» [S,
c. 97|, HampoTHB, YKa3bIBaeT Ha BEPCHIO BBIBEAEHUS KaK Ha IIPOIEeCC IIPaBoO-
mpou3BoacTBa. Kak «THIoTeTUYecKoe OCHOBHOE ITPaBOBOE ITOAOXKEHUE» UAU «HC-
XOQHOE IIPaBOBOE IIOAOKEHUE» [S5, €. 25] oOHA IBAGETCS COCTaBASIOIIEH IPaBOIIO-
panka. Kak «HeoOxommmoe (BCIIOMOTaTeABRHOE) CPEACTBO OAS OCMBICAECHUS» HAU
KaK «Heobxonumas MbICAEHHAasI THUIIOTe3a KaXKI0U paBoBOH cucTeMbD |5, c. 33]
OHa CTOUT, HAIIPOTUB, 3a IIpefesaMHU IpaBoropsaka. [IoHATHe «KOHCTUTYILIUU
B AOTHKO-TIPAaBOBOM CMbICAE» [3, c. 26, 33| yKa3bIBaeT OMHOBPEMEHHO Ha €€ Me-
CTO B LIETIOYKE BBIBEICHUS HOPMBI, a — IIPOTHUBOIIOCTABACHHAS «KOHCTUTYIIUU
B IIO3UTUBHO-IIPABOBOM CMBICA€» — Ha €€ CYLIIHOCTh BHE IpaBa. Kak «opuaude-
ckad rumnore3ar [5, c. 93], «OCHOBOIIOAAraroIas IIPeAIockIAKa mpasa» [5, c. 96],
«OTHOCHUTEABHOE a priori CUCTEMBD» [0, Cc. 67| B «TPaHCLIEHAEHTAABHO-AOTHYECKOE
YCAOBHE» OHA, CKOpee, IIPEe/CTaeT B KadyeCTBE OI'PaHHUYHUBAIOIIEI0 YCAOBHS II0-
3HaHU4d IIpasa [2, c. 90-93].

I'. Keab3eHy He MOHAIOOHMAOCH ObI BBOAUTH IIPOM3BOABHOE OTPaHHYEHHE
pdaa HOPM IIOCPEACTBOM YUCTO CYOBEKTHUBHOIO IIOCTYAMPOBAHHSA OCHOBHOHU
HOPMBI, €CAU ObI OH He HacTauBaA Ha TOM, 4YTO ITOT Psi NOAXKHA 3aMbIKaTb He-
IIPeEMEeHHO HopMa. B TakoM caydae MOIXKHO ObIAO OBI CAEAATH OTCBIAKY K TPaHC-
LEHAEHTHOMY CONEpPzKaHUIO IIPaBOBOM MaTepHH, KoTopas QUAAEKTHYEeCKU CO-
aepskaaa ObI B cebe MUCKYPCUBHOCTb HOPMBI U KOHTHHYAABHOCTH €CTECTBEHHOIO
3akoHa. MAn Ke K BBICIIEMY abCOAIOTHOMY OCHOBAHHUIO ITpaBa U HPABCTBEHHO-
CTH, IIPU YCAOBHUH CIIEKYAITUBHOI'O ITOHUMAHUSA KOTOPOTI'O MOXKHO OBIAO OBI Ha-
[eaThbCd Ha AeAyKIIMIO U3 HEero Kak HOPMaTHBHOM (DOPMBI [ad IIpaBa, Tak U pop-
MBI CO3EPIIaHUS A CIIPABEIAUBOCTH.

Boobirie, caemoBaso UMeTh B BHY TO IIOAOXKEHUE, YTO BBICIIIEE OCHOBaHHE
BCerZla HaxXOOUTCs 3a IIpeaeAaMu OOOCHOBAHHOIO U UMEET HHYIO IPUPOLAY, a IIe-
pexo OT OCHOBaHUS K PsSAy 0OOOCHOBAHHOIO BCET/a ITPEeCcTaeT KaK CBOETO poaa
OUAAEKTHYECKHI CKadoK. Ho, pa3ymeercd, eCAM y4eHBIH XO4YeT OCTaBaThCs B IIpe-
[eAax IIO3UTUBHU3MA, TO OH HE MOIKET II03BOAUTH cebe TaKoH MeTOMOAOTHYECKUY
rnoaxon. B urore ocHoBHasg HoOpMa TPaKTyeTcd KaK SA€MEHT CHUCTEMBI [TO3UTUB-
HOTO ITpaBa, HO OyAy4YH YHUCTO CYOBEKTHBHBIM ITOAQTAHHEM, OHA AHIIL CO30aET
WAAIO3UIO OOOCHOBAHHUS HOPM IIpaBa U UX «IeUCTBUTEABHOCTH).

Bkarouyass OCHOBHYIO HOpPMY B CHCTeMY IIO3UTHUBHOTO IpaBa, I'. Keab3eH
BCe K€ He CYHUTAET ee II03UTHUBHOU HopMo#. OH pacCyxKaaeT CAeayIOLIUM obpa-
30M. Tak Kak OCHOBHas HOpMa TaKKe He MOXKET ObITh «BOAEBBIM aKTOM YeAOBe-
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YECKOI'0 HAU CBEPXYEAOBEYECKOTO aBTOPHUTETA», TO OHA MOXKET BO3HHKHYTH TOAb-
KO M3 «aKTa MbIIIAeHUSD [7, c. 206]|. OcHOBHas HOpMa — 3TO «3ayMaHHas HOpMay,
HOpMa, «AHIIb IIpeArioAaraeMasd B IOPUAWYECKOM MBIIIA€HUN». CBOMCTBO OCHOB-
HOM HOPMBI KaK «TPaHCLIEHAEHTAABHO-AOTHYECKOTO YCAOBHSI HOPMAaTUBHON Tpak-
TOBKHM» — 93TO IIPUYMHA TOIO, YTO OHa 00AaaeT TOABKO «II03HABATEABHO-
TEOPETUYECKOM», HO HE «3ITHUKO-TIOAUTHYECKOM» (pyHKIMEH |7, c. 225|. Cama oHa
ocTaérca «HeOOOCHOBAHHOM W HEIOCTYIIHOM OOOCHOBAHUAM B IIpeaeAax Cephl
IIO3UTHBHOIO IIpaBa» U BCAEACTBHE TOIO, YTO OHA SABASETCH «IIPEAIIoAaraeMoM
HOPMOM», HE OTHOCUTCS K ITO3UTHBHOMY IIpaBy, a IpeAcTaBAseT coOol «HOpMy
COBEPIIEHHO APYTOro CKAaa», C «€CTECTBEHHO-IIPABOBOM OCHOBOM» |7, c. 252].

3npeck I'. KeAab3eH IpaBUABHO yKa3bIBaeT Ha CBEPXIIO3UTHUBHYIO ITPUPOLY
BBICIIIETO OCHOBaHUS IIpaBa, OAHAKO, CBA3bIBasg €ro C HOPMAaTHUBHOU dopMoi
IIO3UTHUBHOIO IIpaBa, OHU W HE MOXKeT BBIUTHU 3a IIpeneAbl IIocaenHero. Benb
AUIIb C IPU3HAHUEM HOPMATUBHOM ITPUPOABI BBICIIIETO OCHOBAHHUA CaMOI0 pdaa
IOPUANYECKHUX HOPM «IOPHUAHUYECKOE PAaCCYKAEHHE» OCTAETCH «IYUCTBIM» B TOM
CMBICAE, KOTOPBIH 3TOMY ITOHSTUIO IIPUNUCBIBAET HOPMaATUBU3M. T.e. He BBIXO-
AT 3a IIpefeAbl COOCTBEHHOM ITPaBOBOM MaTepHU. DTa BbICIIAd HOpMa, COOCT-
BEHHO, U SIBASIETCS «OCHOBHOM HOpPMOM», HEOOXOAVMMOHN «IIpaBOBOM T'HIIOTE30M»
[4, c. 129] B KayecTBe IPUYUHBI CYILIECTBOBAHUSA CUCTEMbBI IOPUIUYECKUX HOPM.
OnmHakKoO CBOEro IO3UTHBHOTO COAEPKAHULA, UMEIOIIEr0 JUAAEKTUYECKYIO IIPH-
pony, oHa B TeopuH I'. Keab3eH BOBCe HE paCKpBIBaET.

[Toaromy B yueHuu I'. Keab3deHa 00 OCHOBHOI HOpPME MbI HAXOOUM YHCTO
KaHTHUAHCKUH ITI0AX0[, KOoTrAa Ileb 0OOCHOBAHUM (B JAHHOM CAy4Yae OOOCHOBA-
HUU CHUCTEMBbI IPAaBOBBIX HOPM) 3aMbIKaeTCsI Ha 0a3HCHOE ITOAOKEHHE, KOTOPOoe
CYOBEKTUBHO IIOCTYAHPYeTCHd KaK moAkHoe. OTcroma, KCTaTH, CAeayeT H Tpedo-
BaHue I'. KeaAp3eHOM CcaMOOYEBHUAHOCTH OCHOBHOM HOPMBI. OTO, TakKKe, YHCTO
KaHTHUAHCKUHU U IOCTKAHTHAHCKUH pe3yAbTaT, KOTZla HEBO3MOXKHOCTb JaHHOCTU
BBICIIIETO OCHOBAHHS B ONBITE U OJHOBPEMEHHO ITPHU3HAHHE AMIIL 34 OIBITOM
BO3MOIKHOCTH OBITH (pOpMOI MO3HAHUA, HA YeM HacTauBaa U. KauT, mpuBoguaa
y U. duxTe K TpeOOBAHUIO CAMOOYEBHUTHOCTH TOTO BBICIIIETO OCHOBAHUS.

I'. Keap3eH BIIOAHE IIOCAEAOBATEAEH, KOT[a yTBEPKAAET, YTO OCHOBHALA
HOpMa BO3MOXKHa AWIIb TOTZA, «KOrjJa €€ coAepzKaHHE CYUTAETCHd HEIOCPENACT-
BEHHO OYe€BHAHBIM» [7, c. 198]. OT0 03Ha4daeT, YTO OCHOBHas HOpMa 3aaaHa
«B pacCygKe M BMECTE C paccyakoM». «HemocpeacTBEHHO o4YeBHAHAA HOpMa IIpen-
IIoAaraeT IIOHATHE MPaKTHUYECKOI'O PACCyAKa, KOTOPBIM IPEBOCXOAUT PAaCCYHOK,
yCTaHaBAUBAIOIMH HOPMEBD [7, c. 198]. Ho Tak Kak oyHKIIMEN paccyaKa IBAIETCS
TOABKO «ITO3HaHUE, HO HE BOASD», & HOPMHUPOBaHHUE, HAIIPOTUB, IIPEACTABAIET COOOM
BOAEBOM aKT, TO IOHATHE ITPAKTHYECKOIO PACCYAKa CTAHOBUTCH TAKHM K€ HEYC-
TOUYUBBIM, KaK U IIOHATHUE «HEIIOCPEACTBEHHO OYE€BUIHON HOPMBD [4, c. 199].

CyiecTBeHHO, uTO B Teopuu I'. Keab3eHa OoCHOBHas HOpMa SBASETCHd HeE
IIPOCTO OCHOBAHHEM psgaa HOPM, HO UX CBOErO pola IOPOKAAIOIIEN MOIEABIO,
T.€. €e IIOHATHE HeceT B cebe Kak obIleTeopeTHYecKoe, TaKH METOLOAOTHYECKOe
coaepkanue. OCHOBHasI HOpMa Aa€T «IIOAHOMOYMS» yCTaHABAWBATHL HOPMBI U OII-
peneAdeT, KakK JOAXKHBI IPOAYILIMPOBATHECS HOPMBbI IIPAaBOBOI0 IIOPAAKA, KOTOPBIU
Ha Hel ocHOBBIBaeTcd [4, c. 99]. Arobag yacTHasg HOpMa TOABKO TOTZIa OTHOCHT-
Ccd K eIMHOMY HOPMAaTHUBHOMY IIOPSOKY, €CAM OHa ObIra CO37aHAa Tak, Kak IIpe-
AycMaTpHUBaeT OCHOBHAad HOpMA.
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lleETpaAbHYIO POAB 3[0€Ch, B IIOAHOM COOTBETCTBHUH C ITPUHIUIIAMH HEO-
KaHTHUAHCTBa, UTpPaeT CYOBbEKTHBHO IIOCTYAHUPYEMBIH CIIOCOD CO3MaHUs, TO €CTb
dopma. Kakum copepzkanuemM obaagaeT HOpMa IIO3UTUBHOIO IIpaBa, BooOIlle He
nHtrepecyetT I'. Kear3ena. Ecan ocHOBHass HopMa — He 6oAee YeM IIPaBHUAO CO3a-
HHS, TO HOpMa IIoAydaeT CBO€ colepzKaHHe Oaarofapsd akTy YIIOAHOMOYEHHOTI'O
aBTOPUTETA, KOTOPBIN YyCTAaHABAUBAET «IIO3UTHUBHBIE HOPMBI 3TOM CUCTEMBI». DTOT
aKT yYIIOAHOMOYEHHOTO aBTOPHUTETA, 0€3yYCAOBHO, ITpeACTaBAsieT coDOOH HOpMAaTH-
BUCTCKUU aHaAOT KAHTOBCKOTI'O aDCOAIOTHOTO €IMHCTBA CAMOCO3HAHUS.

IIpenaoxxenHada I'. Keab3eHOM MOAEAb OCHOBHOM HOPMBI, HE JOAXKHA, II0 €TI0
MBICAH, TPAKTOBATBCSI HU KaK IIPOAYKT «CBOOOMHOIO H300peTeHUs», HU KaK pe-
3yABTAT IPOM3BOAA BBUAY BO3MOXKHOCTHU BbIOOpA MEKIY HECKOABKHMU, «Pa3AHY-
HBIMU MeK/1y COOOM OCHOBHBIMU HOpMaMi. Ecan pedb unér o Ae¥CTBUTEABHOCTHU
KaKOM-TO OIPENEAEHHOM KOHCTHUTYIIMH, TO MOXKHO IIPEAINIOAATATb TOABKO OIHY
€OUHCTBEHHYIO OCHOBHYIO HOpPMy. 4Yepes IIpearoraracMyr0 OCHOBHYIO HOPMY
«CYOBEKTHUBHBIM CMBICA KOHCTHUTYIIMOHHOI'O aKTa» IIOAYYAeT TaKKe OOBEKTHUBHBIH
craryc. [loatromy, ¢ orceiakoit Ha U. KanTta u Ha ero Teoputo nosHanud, I'. Keapsen
Has3bIBaeT OIHCAHHYIO CBOIO OCHOBHYIO HOPMY «TPaHCLIEHAEHTAABHO-AOTHYECKHUM
YCAOBHEM TOAKOBAHMUS CYOBEKTA KaK IIpaBOBOro 06BeKTa [7, c. 204].

B koHeuyHOM utore I'. KeAb3eH IMPUXOAUT K BIIOAHE IIOCAEIOBATEABHOM I10-
3UTUBHUCTCKOM CHCTEME IIpaBa, KOTOPOE TPaKTyeTCs KakK (PyHKIUsS TOCydapCT-
BEHHOM BAACTH, a €€ HEOKAHTHAHCKOe 000CHOBaHUE OKa3bIBAETCs He Ooaee 4eM
YHCTO BHEIIHUM N00aBA€HUEM 3TOU CHUCTEMBI.

U Bce ke, HeCMOTPd Ha aMOMBAAEHTHYIO IIPUPOAY U PA3AMYHBIE BO3MOIK-
HOCTH B TPaKTOBKE OCHOBHOM HOPMBI B Teopuu HopmatuBusMma [.Keansena, eé
3HAQ4YEHHE AT HHTEPIPETALUH CYLIHOCTH IIPAaBOIIOPAAKa U JAd HOPMATHBHOM
CHCTEMBI CAOXKHO IIE€PEOIEHUTH. MOXHO CIIOPUTH O €€ KOHKPETHOM BBIPaKE€HUH,
cTaryce, XapaKTepPHUCTHKAaX, HO HEU3MEHHBIM OCTAETCS aKCHOMAaTHYECKOE IIPH-
3HaHue €€ OOBEKTUBHOCTH M II€pPMaHEHTHOH AeliCTBEHHOCTU KaK IIpU paspa-
00oTKe U masbHEHIlIeM BHECEHUHU MONPABOK B KOHCTUTYIIHIO UAU IIPU NPUHATHUU
PELIEHNN OpPraHOM KOHCTHUTYILIMOHHOI'O KOHTPOASl, TaK U IIPHU CO3MAaHUHU Kpau-
HEM, UHAUBUAYAABHOM HOPMBbI KOHKPETHBIM IIPaBOIIPHMEHUTEAEM, pa3peliaro-
MM YaCTHBIM €AUHUYHBIN CIIOP.

OHa gBAgeTCd OCHOBHBIM, 0a30BBIM ITPHUHIIHIIOM, AEAAIOIIUM ITPAaBOBYIO
(HOpMaTUBHYIO) CHUCTEMY ILIEAOCTHOM, AOTHUYHOM, enuHoi. E€ nelicTBEHHOCTH —
TOT IIOKa3aTeAb, KOTOPBIM COXpPaHAET €IUHCTBO IIPABOBOM CHUCTEMBI AaxKe IIPU
M3MEHEHUU KOHCTUTYIINH. E€ 00BEeKTUBHOCTH MOXKET pacCMaTpPUBATBCI KaK OC-
HOBaHHE U KaK IIPEAIIOCBIAKA, IIyCTh U HE BCErga OCO3HAHHAs, CO34aHUS CIIe-
IUAABHOI'O OpraHa KOHCTUTYILIMOHHOI'O KOHTpoad. [loaaraem, 4To HMEHHO OTCYT-
CTBHE MO3UTHUBHOIO BBIPAXKEHHS OCHOBHOM HOPMBI, BBITEKAIOIIEe U3 €€ BCeoO-
IIIETO XapaKTepa, IPUAAET €M CTaTyC BBICIIEH, HAAKOHCTUTYLIMOHHOMN IIpaBOBOM
HaJCTPOMKH, U3 KOTOPOU IMOSABAGIOTCH YK€ B3PallleHHBIE AIOIbMHU IIE€PEIIACTEHUL
IIPaBOBBIX CHCTEM.
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The basic norm of G. Kelsen
and its natural-legal justification
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Annotation. The article analyzes the concept of the basic norm proposed by G.
Kelsen within the framework of the doctrine of pure law. Its categorical status, legal
nature, main functions and characteristics, connection with the current legal systems
are considered. The concept of the basic norm makes it possible to incorporate neo-
Kantian attitudes into the normative theory of law without destroying the positivist
foundations of the entire conceptual structure. As a result, the possibility of appealing
to moral norms, values and ideals in law opens up.
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The doctrine of the basic norm is the cornerstone of the theory of norma-
tivism by the largest European jurist of the twentieth century, G. Kelsen,
whose views remain the most authoritative in the legal thought of the West to
this day. Therefore, any theoretical and epistemological issues related to this
concept, which determines the central link of legal theory — the doctrine of the
system of legal norms as abstract models of people's behavior, are always of
particular interest [1, p. 168].

According to G. Kelsen, any application of law is essentially an empirical
act, the commission of which is directly conditioned by the framework estab-
lished by the legal norm for a particular law enforcer. In turn, the legal norm
that establishes this framework also stems from another, more general norm,
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primary, in relation to the investigated, having greater legal force, a “higher” norm.
The application of law consists in the process of individualization of the general
norm. It consists in ascertaining the conditions for the “legal act” named in the
general norm and in the commission of this legal act [6, p. 82-83].

According to G. Kelsen, only such an act can be called a legal act, which,
on the one hand, is the application of a higher norm and, on the other hand,
results in the emergence of a more individual norm. Within the framework of
this kind of stepped structure, its “extreme” elements take on a special status:
the application of an individual norm of a court decision (as the “last”, extreme
step) consists only of the actual execution of an individualized coercive act [0,
p. 83], it no longer has the character of establishing a norm, the main norm (as
the “first” step) is only “established” or “considered a condition” for the emer-
gence of norms, which is not at the same time the application of the norm.

This raises a logical question: if the basic norm is a kind of fundamental
basis for the emergence of norms, does it have a positive expression? What is
its significance for the rule of law, the regulatory system?

Through the entire evolution of the development of G. Kelsen's normativ-
ism, the allocation of two categories of reality runs like a red thread: being and
should-stvovanie. Forming ornate weaves, and constantly developing simulta-
neously with the theory of normativism, the general principles and principles of
these categories do not change: everything related to the field of law belongs to
the category of obligation, everything related to other areas (natural laws) — to
the realm of life.

In fact, equating the laws of law and the laws of physics in this way ac-
cording to their ontological status, G. Kelsen implicitly recognizes the objective
existence of the former along with the latter: the effectiveness of the norm is
objective and no less obligatory than the law of universal gravitation. The ac-
cepted norms operate on a par with the laws of physics and with the same de-
gree of inevitability of cause-and-effect relationships.

“Objectivity” means not only the categorical saturation of the decision
(judgment), the correctness of its form, but at the same time the fact that the
decision “acts” regardless of any arbitrary, subjective definition of the content
and is generally accepted.

In general, the relationship between the concepts “should”, “effective-
ness” and “objectivity” in the description of G. Kelsen is extremely complex.
During the heyday of the transcendental phase of the development of his
theory, he tended to regard them as equivalents to each other. The duty of
a normative decision is its effectiveness; hence the effectiveness of the decision,
in turn, is nothing but its objectivity, its specific existence. At first glance, it may
seem that this play on words is based only on the above-mentioned assumption
of G. Kelsen that the objectivity of the decision is already given in the implemen-
tation of the categorical synthesis. As soon as a normative decision (judgment) is
synthesized by means of the category of obligation, it acts, i.e. objectively.

However, in light of this, another problem arises: if the basic norm is not
the application of the norm, what is its status within the category of obligation?

Although the functions of the basic norm (justification of effectiveness,
unity, identity) are clearly named by G. Kelsen, their status still remains ambi-
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valent. It changes between the “norm” and the so-called “condition of know-
ledge”. This is explained by G. Kelsen's ambivalent point of view on the process
of deriving a norm, which is considered as a pure process of cognition, in
which each higher norm in relation to a lower one plays the role of a normative
scheme of cognition, then as a process of legal production, in which a higher
norm empowers authority, which in turn sets a lower rate. In addition, this is
explained by the peculiar position of the main norm in the system of law: on
the one hand, the main norm itself, as a member of the chain of derivation, is a
norm; on the other hand, it is a “strengthening point” of this chain, i.e. the
non-derivable premise of the normative system.

If, following G. Kelsen, we consider the basic norm precisely as a norm, in
accordance with its essence, then we get the following: the basic norm is at the
beginning of the system of norm derivation, and since norms must be derived
from norms, then the basic norm must be a norm [5, with. 25]. As the highest
legal norm, as a “basic legal provision”, it demonstrates the typical structure of a
legal provision. It has a specific normative expression, which can be formulated
as follows: “Coercion must be established in such a way as determined by the
one who prepared the constitution (the authors of the constitution), or those in-
stances to whom he delegated it” [6, p. 65]. It works in the legal system with an
independent normative function, establishing the highest state bodies as the
highest norm of authorization [5, p. 97]. G. Kelsen's description sometimes even
creates the impression that the authors of the constitution establish the law by
the conscious application of the basic norm [3, p. 249].

However, in other explanations of G. Kelsen, the basic norm loses its in-
telligible image of the norm. It is not a legal norm because it is not “positive”.
No one was “authorized” to establish it, and in general it was not “established”,
moreover, it was mentally presupposed by those who understand law norma-
tively, despite the fact that this premise does not play a role, whether con-
sciously or unconsciously this premise arises [6, with. 66]. It is not an object,
but a condition of normative legal knowledge. Using the terminology of I. Kant,
the basic norm can be understood as a “transcendental condition” of legal
knowledge [6, p. 67] — with the proviso that its adoption is only necessary when
the law is considered normatively [6, p. 66].

Further, it does not exist “on its own”, but always in interconnection with
its substrate (basis), which G. Kelsen interprets in different ways: as an ex-
pression of will or as subjective content of obligation. At the same time, it is
a priori meaningless. Finally, it does not determine what should be considered the
highest norm of the legal system, but is guided in its formulation by this norm,
the subjective claim of which it must be objective, i.e. determines its existence as
a norm. In this status, it performs its functions not so much in the sphere of the
object, as the starting point of a positive legal system subject to cognition, but as
a scheme of interpretation for a given material, as a condition for cognition. Thus,
its status is much more uncertain than if it is understood as a norm. G. Kelsen,
accordingly, is inclined to overload the basic norm in its capacity as a “transcen-
dental” condition, localizing in it all the premises of legal knowledge, such as, for
example, the principles that govern the legal construction, as well as the postulate
that only effective the rule of law can be regarded as effective.
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G. Kelsen reflects the process of derivation, the essence and place of the
basic norm in the designations used in large quantities to characterize the ba-
sic norm. The concepts of “basic norm” and “initial norm” [5, p. 33] indicate
their place in the breeding chain. As the "highest cause of effectiveness" it is
found in the version of the derivation of the norm as a cognitive process. And
the designation as “the highest rule of production” [5, p. 97], on the contrary,
points to the version of derivation as a process of legal proceedings. As a “hypo-
thetical basic legal provision” or “initial legal provision” [5, p. 25] it is a compo-
nent of the rule of law. As “a necessary (auxiliary) means for understanding” or
as “a necessary mental hypothesis of every legal system” [5, p. 33] it stands, on
the contrary, outside the rule of law. The concept of “constitution in the logical
and legal sense” [3, p. 26, 33] points at the same time to its place in the chain
of derivation of the norm, and — opposed to the "constitution in the positive le-
gal sense" — to its essence outside the law. As a “legal hypothesis” [5, p. 93],
“the fundamental premise of law” [5, p. 96|, “relative a priori of the system” [6,
p. 67] and “transcendental-logical condition”, it rather appears as a limiting
condition for the knowledge of law [2, p. 90-93].

G. Kelsen would not have needed to introduce an arbitrary limitation of
a number of norms by means of a purely subjective postulation of the basic
norm, if he had not insisted that this series must necessarily be closed by
a norm. In this case, one could make a reference to the transcendent content of
legal matter, which would dialectically contain the discursiveness of the norm
and the continuity of the natural law. Or to the highest absolute foundation of
law and morality, under the condition of a speculative understanding of which
one could hope to deduce from it both a normative form for law and a form of
contemplation for justice.

In general, one should keep in mind the position that the highest founda-
tion is always outside the justified and has a different nature, and the transi-
tion from the foundation to the justified series always appears as a kind of di-
alectical leap. But, of course, if a scientist wants to remain within the limits of
positivism, then he cannot afford such a methodological approach. As a result,
the main norm is interpreted as an element of the system of positive law, but
being a purely subjective assumption, it only creates the illusion of substan-
tiating the norms of law and their “validity”.

Including the basic norm in the system of positive law, G. Kelsen still
does not consider it a positive norm. He argues as follows. Since the basic
norm also cannot be “a volitional act of human or superhuman authority,” it
can only arise from an “act of thinking” [7, p. 206]. The basic norm is a “con-
ceived norm”, a norm “only assumed in legal thinking”. The property of the
main norm as a “transcendental-logical condition of normative interpretation”
is the reason that it has only a “cognitive-theoretical”, but not an “ethico-
political” function [7, p. 225]. It itself remains “unfounded and inaccessible to
justification within the sphere of positive law” and, due to the fact that it is
a “supposed norm”, does not belong to positive law, but is a “rule of a com-
pletely different warehouse”, with a “natural legal basis” [ 7, p. 252].

Here G. Kelsen correctly points to the super-positive nature of the highest
foundation of law, however, linking it with the normative form of positive law;
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they cannot go beyond the latter. Indeed, only with the recognition of the norma-
tive nature of the highest foundation of the very series of legal norms, “legal rea-
soning” remains “pure” in the sense that normativism ascribes to this concept.
That does not go beyond its own legal matter. This highest norm, in fact, is the
“basic norm”, the necessary “legal hypothesis” [4, p. 129] as the reason for the
existence of a system of legal norms. However, G. Kelsen does not reveal its posi-
tive content, which has a dialectical nature, in G. Kelsen's theory.

Therefore, in G. Kelsen's doctrine of the basic norm, we find a purely
Kantian approach, when the chain of justifications (in this case, the justifica-
tions of the system of legal norms) closes on a basic position, which is subjec-
tively postulated for granted. From this, by the way, follows G. Kelsen's de-
mand that the basic norm be self-evident. This is also a purely Kantian and
post-Kantian result, when the impossibility of a higher ground being given in
experience and at the same time the recognition of the possibility of being
a form of cognition only behind experience, as I. Kant insisted, led I. Fichte to
demand the self-evidence of this higher ground.

G. Kelsen is quite consistent when he claims that the basic norm is possi-
ble only when “when its content is considered immediately obvious” [7, p. 198].
This means that the basic norm is set "in the mind and together with the mind.
“The immediately obvious norm presupposes the concept of practical reason,
which surpasses the reason that establishes the norms” [7, p. 198]. But since
the function of reason is only “knowledge, but not will”, and regulation, on the
contrary, is an act of will, the concept of practical reason becomes as unstable
as the concept of “immediately obvious norm” [4, p. 199].

It is significant that in G. Kelsen's theory the basic norm is not just the
basis of a number of norms, but their kind of generating model, i.e. its concept
carries both general theoretical and methodological content. The basic norm
gives “authority” to establish norms and determines how the norms of the legal
order, which is based on it, should be produced [4, p. 99]. Any private norm
only then refers to a single normative order if it was created in the way that the
main norm provides.

The central role here, in full accordance with the principles of neo-
Kantianism, is played by the subjectively postulated mode of creation, that is, the
form. What content the norm of positive law has, in general, does not interest
G. Kelsen. If the basic norm is nothing more than a rule of creation, then the
norm receives its content through an act of authorized authority, which establish-
es the “positive norms of this system”. This act of authorized authority is, of
course, the normative analogue of Kant's absolute unity of self-consciousness.

The model of the basic norm proposed by G. Kelsen should not, in his
opinion, be interpreted either as a product of “free invention” or as a result of
arbitrariness in view of the possibility of choosing between several “different
fundamental norms”. If we are talking about the validity of a particular consti-
tution, then we can assume only one single basic norm. Through the proposed
basic norm, the “subjective meaning of a constitutional act” also receives an
objective status. Therefore, with a reference to I. Kant and his theory of know-
ledge, G. Kelsen calls the described basic norm “a transcendental-logical condi-
tion for interpreting the subject as a legal object” [7, p. 204].
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Ultimately, G. Kelsen comes to a completely consistent positivist system
of law, which is interpreted as a function of state power, and its neo-Kantian
justification turns out to be nothing more than a purely external addition to
this system.

And yet, despite the ambivalent nature and various possibilities in the
interpretation of the basic norm in G. Kelsen's theory of normativism, its im-
portance for interpreting the essence of the rule of law and for the normative
system is difficult to overestimate. One can argue about its specific expression,
status, characteristics, but the axiomatic recognition of its objectivity and per-
manent effectiveness remains unchanged both in the development and further
amendment of the constitution or in the adoption of decisions by the body of
constitutional control, and in the creation of an extreme, individual norm.
a specific law enforcer resolving a private single dispute.

It is the main, basic principle that makes the legal (normative) system
integral, logical, unified. Its effectiveness is the indicator that preserves the un-
ity of the legal system even when the constitution is changed. Its objectivity can
be considered as a basis and as a prerequisite, albeit not always conscious, for
the creation of a special body of constitutional control. We believe that it is pre-
cisely the absence of a positive expression of the basic norm, arising from its
universal nature, that gives it the status of a higher, supra-constitutional legal
superstructure, from which the interweaving of legal systems already nurtured
by people emerge.
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I'ocymapCcTBEeHHOE NIPHHYXIAEHHE
B COILTHAABHO-IIPABOBOM KOHTEKCTE

H.A. Macaor"

AnHoTanusa. B craTbe aHaAN3UpPYeTCS I'OCYyIapCTBEHHO-IIPABOBOE ITPUHYKIACHHE
B IIMPOKOM COLIMAABHOM KOHTEKCTe. Bo-IepBBIX, OHO 3aTparuBaeT OCHOBHBIE IIpaBa
rpak/aH, a COOTBETCTBEHHO U HHTEpPEeCHl Bcero obIecTBa. Bo-BTOPBIX, COBpeMEHHbIE
HayKu o0 oOfIIiecTBe paccMaTpHUBAIOT HNPUHYXKIECHHE KaK OCOOBIM MeTon BO3aeHCTBUS
Ha IIOBEIEHHE AIOEH, MO3BOASIIOIINMM OTPAHHUYHUTH HAH HAIIPABUTH CBOOOOHYIO BOAIO
o0BbeKTa BO3AEHCTBUA (MHOWBHAA, IPasKAaHHHA) B MHTepecax (ILeadx) cyObekTa, HC-
IIOAB3YIOILIETO METOAbI IIPHUHYKAECHUS.

CrierqmaAbHO HCCAENYETCS Hes O TOM, YTO BCAKad AETHTUMHAas TOCydapCTBEH-
Has BAACTh He IIPOCTO BIIpaBe, a o0si3aHa B MHTepecax 3alluThl 00IlecTBa, HoAaepka-
HUS ero cTabHMABHOIO CYIIECTBOBAHUS, HCIIOAB30BaTh 3aKOHHbIE MEPBI ITPUHYKIEHUT
B YCTAQHOBAECHHOH IIPOLIEAYPE.

KaroueBble CAOBa: IIPHUHYKACHUE, TOCYAAPCTBEHHOE IIPUHYXKAEHUE, TOCYAapCT-
BEHHO-IIPAaBOBOE IPHUHYXKIEHHE, SKOHOMHUYECKOE ITPUHYKIEHHEe, [IpaBa, cBOOOAbI, Ha-
CHAHE.

OCylapCTBEHHOE HAW IOCYAapPCTBEHHO-IIPABOBOE IPUHYXKIECHHUE Tpa-

OUIIMOHHO HaXOAATCHd B LIEHTPE BHUMAaHUA OTEYECTBEHHOT'O T'OCY-

JapCTBEHHOIO (IIOAMIIEMCKOTIO), 3aTe€éM KOHCTUTYILIMOHHOIO IIpaBa,

HayK YTOAOBHOT'O U QIAMHUHUCTPATHUBHOIO IIpaBa, CYUTAACh YUCTO

IOPUANYECKUMH KaTeropusiMu. Takoe IOHHMaHUWE, OYE€BHIHO, BCTY-
aeT B IIPOTHBOPEYHE C caMO# Ke KOHCTUTYLHOHHO-TIPaBOM NOKTPUHOM, 6asu-
pyroIieiica Ha KOHCTHTYILIMOHHBIX ITOAOKEHHUAX O IIPHOPUTETE IIpaB B CBOOOL
rpaxkiaH.

B 5T0l cBA3HM rocyjapCTBEHHOE IIPUHYKAECHUE HE MOXKET pacCMaTpHUBaTh-
CS y3KO, KaK TOABKO JOKTPHHAAbHAd IOPUAWYECKAd KaTEropHud, a KOMIIAEKCHO,
KakK 3HAQ4YUMBbIU U OCTPO aKTYaAbHBIN OAd HAYYHOTI'O MEXKIAHCIUIIANHAPHOIO aHa-
AU3a, COILIMaAbHO-IIPABOBOM (DEHOMEH.

MBI MUCXOOMM K3 TOTO, YTO NOCYyAapCTBEHHO-IIPABOBOE IIPHUHYKAECHHE 00b-
€KTHUBHO MOXKeT OBITh M3YUYEHO AMIIL B IIMPOKOM COIlMasbHOM KOHTeKcTe. Co-
BpeMeHHble HayKu 00 obIlecTBe, TaK HMAM HHAa4Ye, pacCMaTPUBAIOT HPUHYKIE-
HHE, UCXOS U3 TOr0, YTO 3TO OCOOBIM MeTo BO3MENCTBHS Ha IIOBEAEHHE AIOIEH,
[IO3BOASIONINH OTPAHUYUTh UAU HAIPaABUTHL CBOOOMHYIO BOAIO OOBEKTa BO3AeH-

* Macnoe Hezopv Anekxcaroposuu, acmupaHT Kadeapbl TEOPHHU U HCTOPUM TOCYAapCTBA
u npasa FOpunmdeckoro MHctutyTa 1. Caukr-Ilerepbypr. E-mail: Maghak@mail.ru
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cTBU4 (MHAWBHA, TPaKAaHWHA) B MHTEpecax (LeAdx) cyObeKTa, UCIIOAB3YIOIIe-
ro MeToAbl NPUHYXKAEeHUd. TakuM oOpa3oM, IIPUHYKIEHUE — €CTb IIOAYHHEHUE
[AS TIOCAEAYIOIIETO HCIIOAB30BaHUS WHAWBUAA (CPYyNINObI, Kaacca, Hapona) [16,
c. 121] nam «ucrioab30oBaHHUE (PHU3UYECKOM HAH IICUXHUYECKOH CHABI (€€ yrpo3bl)
A MOCTUKeHUd Iieau [9, c. 81]. B 3ToM cMmbIcA€ B COBPEMEHHOM COIIMOAOTUU
JOMUHUPYET IO3UIUS, COTAACHO KOTOPOH HPUHYXKAEHHE €CTh He 4YTO HHOe, KakK
HaCHAWE HaJ BOA€H MHAWBHUAA (COLIMAABPHOHM I'PYIIIBI) IIOA yIpo30H CaHKIUH [11,
c. 249].

[IpuHyKeHne HeOThbEMAEMas 4YacTb KU3HU WHAWBHA, €r0 BOCIIHUTAHUS
B OETCTBe, Korjma (POPMHUPYETCs CHCTeMa IIEHHOCTEH, BOCIHPHUHHMAaeMas 3aTeM
KaK HOpMa IIOBeAeHUd U Oo0mexkuTud. [loHnMasi, 9TO HUKaKoe OOIIeCTBO He
CyLIeCTBOBaAO 0e3 IIpHUHYKOEHUs, a HeaAbHBbIE O0IIecTBa (KOMMYHH3M U IPY-
THe yTOIIMYEeCKHEe HIEH) HEe COCTOSAUCH, CAEAYEeT CUUTATh IIPHUHYXKIECHHE 00sa3a-
TEeABHBIM, UMMAaHEHTHBIM COCTOSTHUEM BCSIKOTO OPraHHM30BaHHOTO OOIIECTBA, O YEM
B cBoe Bpewmsi, MHOro nucaa M. BeGep. OCHOBOIIOAOKHHK COBPEMEHHOM Hay4-
HOM COIIMOAOTHH, YKa3bIBaA Ha TO, YTO IIPUHYKIAEHHE 3T0 0asuc Arbo# comu-
AABLHOM OOIITHOCTH.

[leficTBUTEABHO, YEAOBEK, JKHUBS B AIOOOM TOCyZapCTBe, BCerga «00si3aH»
IIPUHUMATE IIEHHOCTH UMEHHO 3TOTO COOOIIECTBa, YYaCTBOBATH B €T0 HAESATEAb-
HOCTH (OXpPaHATb, ITAQTUTh HAAOTH U T.I1.). Takum o0Opa3om, Aroboe coobIIecCTBO
TpeOyeT OT CBOUX YAEHOB IIOBE/EHUS, 3aJaHHOTO OIPENEA€HHBIM COIIMAAbHBIM
IIOPSAAKOM, 32 HapylleHHe KOTOPOro BCIKOE MoCydapCTBO IpeaycMaTpHUBaET Me-
PRI IpUHYXKAeHUd [8, c. 536]. DTOT HHCTUTYT UCTOPHUECKH Oa3UpyeTcss Ha Ioc-
IIOZCTBE OJHOM COIIMAABHOM TPYIIIIBI HAJ APYTOM, OIIUPAIOIIENCda Ha IIPUHYXKIE-
HUe. Tak paboTaeT cxema OCMBICAEHHOTO ITPHUKAa3a U COOTBETCTBYIOIIETO AEHCT-
BHd («I0CAyIIaHUS) [8, . 526].

BrI1Ar0 OBI CAUIIIKOM OOABIIIMM YIIPOILIEHHEM BECTH PEeYb O TOM, UYTO TOCYy-
[JapCTBO IIOCTPOEHO (BO3HUKAO) UCKAIOYUTEABHO OAaaromaps NpHUHyxKAeHUIo. Eiré
M. Bebep yka3pIBaa Ha TO, YTO HOBHUHYIOIIMECS ITOLINHAIOTCS, KAK TOBOPHUAOCH
B PYCCKOM 3aKOHE: «HE€ TOKMO 3a CTpax, HO M 3a COBECTBH» [2]|, T.€. HE TOABKO,
a JKeAaTeABHO, U He CTOABKO M3 «CTpaxa» CAHKIIUM, CKOABKO M3 IIOHUMAaHUS 00-
3aHHOCTHU U Jaske IMOAB3bI ITogYuHeHUs. Bebep ykazaa Ha peHOMEH OOILIeCTBEH-
HOT'O COTAQCHs, «MOAYAAHUBOH [JOTOBOPEHHOCTH» O MOPSAKE TAKOIO MOMYMHEHUS
B BH/JE COIIMAaAbHOTO B3aUMOJAEHCTBUS, IIepefaBaeMoro ¢ BOCIIUTAHHUEM U3 IIO-
KOAEHHS B [IOKOAEHUE.

OTO moAOKeHHEe HeoOXOOMMO YTOYHHUTH, TaK KakK B Poccum 3TO coraacue
He OBIAO «II0 YMOAYAHHIO», 8 0(POPMASIAOCH IIPUCATOH Ha BepHOCTH ['ocymapro Mwm-
IepaTopy BCEMM IIOANAHHBIMU. [Ipy 5TOM HOAMAHHBIE KASIAUCH IIOMUUHSATBHCS
«IIPEAITIOCTAaBACHHBIM HAI0 MHOIO HAYaAbHUKOM», HO TOABKO AHIIIL «80 8CeM, UMO
K noawse u cnyokbe zocyoapcmea kacamscsi 6yoem, Haorexauum obpasom uu-
HUmMb nocrywiaHue u ece no cogecmu ceoell ucnpagisime» [1]. Takum obpaszom,
KASITBa IIogpasyMeBaAa (XOTd IIPSMO Ha 3TO He yKasbIBaaa), YTO PYCCKHe IOoJJaH-
Hble OBIAM 00sI3aHBI BBITIOAHUTH UCKAIOYUTEABHO 3AKOHHble TPeOOBaAHUS «ITPEIIIo-
CTaBAEHHBIX HAYAABHHUKOB», HE MMed 00 Hadyara XX B. BAUATH HA UX HA3HAYEHUE.

B 2017 r. 6p1a IpUHAT TeKCT HOBOMU [Ipucaru, mpruHOCUMON IIpU BCTYIIAE-
HUHU B POCCHICKOe rpaxkaaHcTBo. OH IIpeaycMaTpuBaeT IPUHATHE Ha celst 00s-
3aHHOCTH co0AronaTh KOHCTUTYIIHMIO U POCCHUHICKHE 3aKOHBI, ITpaBa U CBOOOBI
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rpaskaaH, HUCIOAHATH 0083aHHOCTH IpazkaaHuHa PP, samminate cBobomy U He-
3aBHUCHUMOCTB Poccuu, OBITH BEPHBIM CBOEH CTpaHe, yBajKaTb €€ KyAbTYPY, UCTO-
puro u Tpagunnu [3]. OTu TpeboBaHUA OOBEKTUBHLBI, <XKUTH B O0IlleCTBE U OBITH
CBOOOIHBEIM OT OOIecTBa — Heab3s» [12, c¢. 101], mucaa B.M. A€HUH U C 3THUM
CAOZKHO HE COTAACHUTHCH.

OTMETHUM OIpeleAEHHBIH CYOBEKTUBU3M B IOHUMAHUU HNPUHYKAeHUS. To
K 4eMy OPUHYKIAIOT, MOXKET H3HAYaABHO OLIEHUBATHCI WHAUBUIAOM KaK HaBd-
3pIBaeMoe u3BHe. C Te4eHHEM BpeMEHU U NPHOOPETEeHUEM COIIMAAbHOTO OIIBITA,
IPUHYXKIEHHE BOCIIPUHHMAaeTCd KaK HEOThbEMAEMasd 4acTb JOAKEHCTBOBAHMH4,
COOCTBEHHBIX ITPABUA TOBEIEHUS.

B mudpoByio 51oxy BasKHO y4HUTHIBAThb, UYTO COLIMAABHOE MPUHYXKIEHUE
MOXKET OCYILECTBAATHCH OIPEAECACHHOM COIMAABHOM TPYIIIION B MaHUIIYASTUB-
HBIX IIEASX HaBA3bIBAHUA OOIIECTBY CBOUX IIEHHOCTEH M peaAn3allii CBOUX Ile-
Ael. O. [lropKre¥M ommnchbIBaa KakK TaKOT'o polia dHTy3Ha3M (HaIllpuMep, PEBOAIO-
ITUOHHBIN, pedhOPMaATOPCKUH, aHTUKOPPYIIITMOHHBIN U T.II.) IPUXO0As U3BHE CIIO-
cobeH yBA€Yb MHAWBUAA, KOTOPBIH OyAeT 4yBCTBOBATH cebd KOM(OPTHO A0 TeX
0P, IMOKa He MOUAET «IIPOTUB TedeHus» [10, c. 414|. B aToT MmoMmeHT cpaboTaer
IPUHIUII «KTO HE C HAMH, TOT IIPOTUB HAC» U COLIMAABHOE IIPUHYXKIECHUE IIPH-
MeT HOBYIO (POpMy, IIPEOJOA€Basi COIIPOTHBAEHHE, OKa3bIBAEMOE UHIANBHUIOM.
MaccoBoe upaeiiHoe BO34eHCTBHE COIIMAABHOTO (2 0OCOOEHHO, MPOTECTHOTO) ABU-
JKEeHHUS NPUHYXKIAET UHAWBUAA, BXOASIIETO B «KOAAEKTHUBHYIO AYIY», IIPUBOAS
€ro B COCTOSTHHE HEeOOXOIMMOCTH CA€I0BATH 3a TOAIIOH.

AHOHCHPOBaB B HadYaAe CTaThU KOMIIAEKCHBIH aHaAan3 peHOMEeHa IPUHY-
JKOEHUS, Mbl HE MOXKeM O0OOUTH BHUMAaHHEM 3KOHOMUUECKOoe NPUHYMKOeHUe Kak
CPEACTBO IloAJep:KaHUd OTHOLIEHUH BAacTH/ MHOAYUHEHHS B IIPOU3BOACTBEH-
HBIX OTHOLIEHUAX. Y2Ke IPU KalluTaAu3Me PabOTHHUK CTaA AUYHO HE 3aBHCHM OT
paboTomaTeAsi, HO 3aBUCHUM 9KOHOMHYeCKH, B 4éMm K. Mapkc ycmarpuBaa mpu-
3HaKU 3Kcnayaranuu 14, c. 100]. 3oech caeayeT yKasaTh Ha COXPaHSIOIIYIOCS
BOCTPEOOBAaHHOCTE ITOAOKEHHH MapKCUCTCKON TEOPHH, IIIKOA COBETCKOH IOpPH-
AUYECKON HayKH B BOIIpOCax aHaAu3a NPUHYXKIAEHUd, YbI0 POAb, KaK CIIpaBel-
AuBo oTMedasa O.A. CaTuHa, HeAb3sl HEKOPPEKTHO IIpUyMeHbIIaTh [15, c. 12].

[IpenorBpalas AeCTPyKTUBHOE BO3EHCTBHE Ha 0OIIECTBO, BCE rocyaap-
CTBa NPUMEHSIAU MepPbI IIPUHYKAEHHUS, 3allHIas CBOIO IIOAUTUYECKYIO CUCTEMY.
B cBg3u ¢ aTUM, meopuu npuHysKOeHuUs KaK mepsl 3auumsl obuecmsa Xxapak-
TEePHBI, IIPEXK/e BCEro, OAS TEOPUU YTOAOBHOTI'O IIpaBa, rjae Mbl HabAOgaeM IITH-
POKHH auaria3oH OIIEHOK IOPHAWYECKON IIPHUPOABI ITPHUHYKAEHHsS, MHOToobOpa-
3W€ IIONBITOK HCCAE€IOBAaHHE IOPUANYECKUX KOHIIEIIIIUM, OIIPEAEASIOIINX IOPH-
JUYECKYIO U COIITMAABHYIO IIPUPOAY UCCAEAYEMOTO HHCTHUTYTA.

AKIleHTHUpys BHHMaHHE Ha KOMIIA€EKCHOM IIOHUMAaHUU [PUHYXKIEHUM,
HeAb3d He YIIOMIHYTH 00 aHaAN3e meopuil ompuyaHus 20cyoapcmeeHHo-Npaso-
8020 NPUHYIKOEHUsl, KOTOpbIe, 6a3UPysACh HA CHHTE3€ PEAHUTHO3HBIX JOT'M U eCTe-
CTBE€HHO-IIPAaBOBBIX TEOPHUH, CYIIECTBOBAAU CO BPEMEH COIIMAAUCTOB-YTOIIHCTOB,
HO CHCTE€MHO OBIAM H3A0KEHBI AHIIb BO BTOPOH mnoaoBuHe XIX — Hagase XX Be-
koB. H.A. Bepnses, Bcaen 3a P. OysHOM ocnmapuBaa IpaBOMOYHE rOCyAapCcTBa
HCIIOAB30BAaTh PUHYKIAEHUE, UCX0Asd U3 a0COAIOTH3aIlUU IIpaB YE€AOBEKa, ITOAY-
4YEeHHBIX €CTECTBEHHBIM IIyTeM, T.e. OT bora M, COOTBETCTBEHHO, HE3aBUCUMBIX
OT YeAOBeKa, a TeM Ooaee, OT rocygapcTBa.
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Hcxona n3 KoHllenuuu rymanusma, H.A. BepasgeB 060CHOBBIBaA «B3aMMO-
OTHOIIIEHHE MeXKAy OAarogaThio, CBOOOLOM M HEOOXOOUMOCTBLIO», HA3bIBAS CHM-
BOAOM «MHPOBOTI0 Ipoilecca» «JeaoBeKa, HE C MAA€HBKOM OYKBBI, a C OOABIIIO»
[5, c. 49]. B aTo#i cB3U oH IpUIaBaA UHTEPECAM AMYHOCTHU BBICHIVIO IIEHHOCTD,
IIPHUOPHUTET HAL UHTEPECAMHU I'OCyJapCTBa, CYUTad BAACTh I'PEXOBHOM U HeE IIpa-
BOMOYHON IIOAABAATH IIpaB U CBOOOABI MHAMBHAA. AOCOAIOTH3AIINS AHYHOCTH
BbIpaxkaAaChb UM B IIOAOXKEHHH, COTAACHO KOTOPOMY «HAallUs, T'OCyJapCTBO, Ce-
Mbsl, BHEIIHAS II€PKOBHOCTbH, OOIIECTBEHHOCTb, COILIMAABHBIA KOAAEKTUB, KOC-
MOC» BC€ OBIAO BTOPHUYHBIM, BTOPOCTEIIEHHBLIM, a TO M «IIPU3PAYHBIM U 3ABIM»
B CPaBHEHUH «C HEIIOBTOPHUMOM HHAMBUAYaABHOM CyAbOOM UeAOBEYeCKOH AMY-
HOCTW» [6, c. 321-322]. OTciona, MIOBTOPUM, 'OCYyJapCTBO HE UMEAO MOPAABHOTO
IIpaBa IIPUHYKIATb, & TeM OOA€e YEeAOBEKa, [As YEero CYIIleCTBOBaAa HAIATOCY-
JapCTBEHHAad peAuTrruo3Had cuaa [7, c. 121-122].

H3nr03keHHBbIEe PUAOCOPCKHE B3TAIABI HE OBIAM IPABOBBIMH, HO COOTBETCT-
BOBaAU AHMOEpaAbHBIM ITPABOBBIM TeopusM cepenuHbl XIX B., OTpHIABIIEM
IIpaBO T'OCyJapCTBa Ha NPUHYXKAEHUE U HaKa3zaHHe. AeTnThl 9TOH TEOPHUU HCXO-
OUAU U3 TOTO, YTO KapaTeAbHbIE MEPBI FOCyJapCTBa HE OCHOBAHBI HA Pa3yMHOM
OCHOBaHHHU M IIPOTHBOpeYaAT HpHUpoae deaoBekKa. CaeayeT yTOYHUTH, YTO PEYb
11Aa He 0 0e3HaKa3aHHOCTH U BCENPOILIEHUU, a B OOAbIIEH CTENEHU O IIPEeBEH-
MUY IIPECTYITHOCTH.

V3A03KEeHHBIE TOAOXKEHUS 000CHOBAHO KPUTUKOBAAUCH PYCCKUMHU KPUMU-
HOAOTaMHM H CHelasucTaMu yroaroBHoro mnpasa. H.C. TaranueB napupoBaa 10-
BOJbI M3A0XKEHHOW KOHIIEIIIIUU €AWHCTBEHHBIM BOIIPOCOM O TOM, KaK B TAaKOM
caydae, T.e. 0e3 IIPHUHYKIEHHUS W HaKa3aHHsd, TOCYZAapPCTBO IOAYKHO OXPAaHSTH
ob1mrecTBO U cebsl OT IIPOTHUBOIIPABHOTO IoBeneHud [17, c. 22-23]. Kaaccuk yro-
AOBHOTO IIpaBa TOBOPHA O TOM, YTO €II€ He IIOCTPOEHO OOIIIECTBO, KOTOPOE MOT-
A0 ObI obofiTHCh 6e3 mpuHYyKAeHHs. COOTBETCTBEHHO U COBPEMEHHOE IIPaBo,
Kak akcuoMy orMedaer H.B. Makapei#iko, ceroqHss He MOKET «OCBOOOIUTHCS» OT
rocygapcTBeHHOro npunyxaeHus [13, c. 330].

Poccuiickoe rocyzapcTBO CTaBUT 3a1a4y 9KOHOMUU IIPUHYAUTEABHOIO pe-
cypca, akleHTUPys BHUMAaHHE Ha TOM, YTO €ro Ype3MepPHOE IIPUMEHEHHE BEIET,
KaK CBHUIAETEABCTBYET HCTOPHUYECKHU OIBIT, K COLMAABHBIM HU3A€pXKKaM H II0-
TPSICEHUSIM B pPE3yAbTaTe€ KOTOPBIX, OMNATH K€, KaK IIOKa3bIBAE€T OIIBIT, IIPaBO
OUCKPEOUTHUPYETCsI KaK COLMAaAbHAS IIEHHOCTBh. TakuM o0pa3oM, COOCTBEHHAd
IIEHHOCTH I[IpaBa COCTOUT B BBIPAKEHUU PABOM COI[MAABHOH CBOOOABI U aK-
TUBHOCTH Alofell Ha 0as3e M B IIpefeAax OPraHHU30BaHHBIX, YIIOPSAOYEHHBIX OT-
HOIIIEHUM, OCHOBAHHBIX Ha HPABCTBEHHOCTHU U CIIPaBEIANUBOCTH [14, c. 128].

[To cyrtu, pedyb UAET O HEOOXOOUMOCTHU 3aBEpIIEHUd IIepexoaa OT IIpaBa
CHABI K CHAE IIpaBa, YTOOBI BO UMd JazKe CaMoOM «OAaroi» IIeAU He HCIIOAB30BATh
IIPOTUBOIIpaBHbIe cpeacTBa [19, c. 1]. B 310l cB43U COOTHOIIEHHE IIpaBa U IIPU-
HY>KI€HHAI XapaKTepHU3yeT OIIOCPeNOBaHUEM IIPHUHYKAEHHS IIpaBoM. ['ocynapct-
BEHHOE IPUHYKAEHHUE MOXKET ObITh NCKAIOYUTEABHO AETUTHMHBIM U IIPUMEHATH-
Cd AECTUTUMHOHN BAACTBIO, BbhIpaXkKalolllell IpaBHUABHOCTDH, OIIPaBIAHHOCTD, II€AE-
COO0pPa3HOCTh U 3aKOHHOCTB, T.€. [IOAHO€ COOTBETCTBHE IOCYAapCTBEHHOI BAa-
CTH, OXKHUIAHUIM I'paKkJaHCKOro obIectTBa (18, c. 6].

MpI uCxXOoAUM M3 TOTO, YTO YE€M ITPOYHEE AETUTUMHOCTH IOCyAapCTBEHHOHU
BAQCTH, T€M IIIHPEe BO3MOXKHOCTH PErYAUPOBAHHS OOIIECTBEHHBIX OTHOIIEHHH
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U yIIpaBA€HUS pa3BUTHEM oflnecTBa. TakuMm o0pa3oM, MUHHUMH3UPYIOTCS «CH-
AOBBIE» HU3AEPKKH, SKOHOMUTCS «3HEPTrHUd» TOCYJapCTBEHHOIO PEIIPECCHBHOTO
amnrapara, TOorJa KaK CaMOPEryAsIius OOIIeCTBEHHBIX IIPOIECCOB, HAOOOPOT
CTUMYAUPYETCS.

B To ke Bpemd BcgKad AETHUTHMHasd I'OCyJapCTBEHHAas BAACTh HE IIPOCTO
BIpaBe, a 00s3aHa B HMHTepecax 3alIuThbl OOIllecTBa, IOANEPIKAHHUS €ro cTa-
OMABHOTO CYILIECTBOBAHUS, HUCIIOAB30BATh 3aKOHHBIE MEPBhI MPUHYKIAEHUS B yC-
TAHOBAEHHOH Ipolleiype, KOraa APYTUMHU CIIOCO0aMU IIpecedb aHTHOOIIEeCTBEH-
HbI€ AEeHCTBUI HEBO3MOXKHO.

KoMmmnaekcHoe moHUMaHUE HPUHYKAEHUS HCKAIOYAeT Y3KOE€ €ro IoHHMa-
HUE AUIIb KaK aKTa HAaCHAUY HaJ BOAEH, a IIpeArioAaraeT MHOT'OACIEKTHOE I10-
HUMAaHHEe, COCTOsIlee B MOOYKOEHUH IpaskaH K ITO3UTHUBHBIM, OOIIECTBEHHO-
IIOA€3HBIM OEUCTBUAM Yepe3 BO3AEHCTBHE HA UX 5MOIIMOHAABHO-BOAEBYIO cde-
py. Takoro poga mpuHyKAeHHE HAIIPaBA€HO HE TOABKO IIPOTHUB ITPaBOHAPYIIIH-
TeAel, a MOXKET PeaAu30BBIBATHCS IPasKAaHCKUM olmiectBoM. Hayku o0 obire-
CTBE€ TPAAUIIMOHHO pacCMaTpHUBAIOT IIPUHYKAEHHE KaK OIpPeNeACHHOE HaCHANE
HaJ BOAEH MHAWBUAA, HO B TO K€ BpeMd PU3HAIOT, YTO HUKAKOE O0IIECTBO M0
CHUX IIOp He 00XOAUAOCH O0e3 IPUHYKIEHUS.

B ycaoBusx MH(MOPMAIIMOHHBIX BOWH, «IIBETHBIX» PEBOAIOIIUH, AECTPYK-
THUBHOI'O BO3OEUCTBUS IIOCPEACTBOM HHGPOPMAIIMOHHO-KOMMYHUKAITUOHHBIX
TEXHOAOTUU U COILIMAABHBIX CETeH BO3HUKAA HOBasl Pa3HOBUIHOCTL NPUHYIKOe-
HUSL COUUAIBHO20 meueHUusl, CyILIeCTBOBaBIIad U paHee (B TEOPHUH KOAAEKTHBHO-
ro pasyma I'. Aebora, 3. Ppeiimga), HO cerogHs IIEpeIIenlleli B HHYI, CAOXKHO
KOHTPOAMPYEMYIO TOCyAapCTBOM, BHUpPTyasbHyIO0 ¢opMy. MaccoBoe wuaeiiHoe
BO34eHCTBHE COIIMAABHOI'O (2 OCOOEHHO, IMPOTECTHOTO) ABUKEHUL MIPUHYXKIAET
UHAWBHA, BXOALIIETO B «KOAAEKTUBHYIO AYIIy» CA€NOBaTh 3a TOANOH. B aTom
CMBICAE€ TOCYZIaPCTBEHHOE IIPHUHYXKIEHHE, OCHOBAHHOE Ha IIpaBe, MOAXKHO 3(¢-
(PEKTUBHO ITPOTUBOCTOSITH OIIACHBIM JIASI OOIIECTBA ITPOSIBACHUSM 9KCTPEMHU3MA,
He Hapyllas IIPHU 3TOM IIpaB IpazkKaaH.
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State coercion in a socio-legal context

Igor A. Maslov”

Annotation. The article analyzes state-legal coercion in a broad social context.
Firstly, it affects the basic rights of citizens, and, accordingly, the interests of the
whole society. Secondly, modern social sciences consider coercion as a special method
of influencing people's behavior, allowing to limit or direct the free will of the object of
influence (individual, citizen) in the interests (goals) of the subject using methods of
coercion.

The idea that any legitimate state power is not just entitled, but obliged, in the
interests of protecting society, maintaining its stable existence, to use legal coercive
measures in the established procedure is specially investigated.

Keywords: coercion, state coercion, state-legal coercion, economic coercion,
rights, freedoms, violence.

State or state-legal coercion has traditionally been the focus of attention of
the domestic state (police), then constitutional law, the sciences of criminal and
administrative law, being considered purely legal categories. Such an under-
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standing obviously contradicts the very same constitutional-right doctrine based
on constitutional provisions on the priority of citizens' rights and freedoms.

In this regard, state coercion cannot be considered narrowly, as only
a doctrinal legal category, but comprehensively, as a significant and acutely re-
levant for scientific interdisciplinary analysis, socio-legal phenomenon.

We proceed from the fact that state-legal coercion can be objectively stu-
died only in a broad social context. Modern social sciences, one way or anoth-
er, consider coercion, proceeding from the fact that it is a special method of in-
fluencing people's behavior, allowing limiting or directing the free will of the ob-
ject of influence (individual, citizen) in the interests (goals) of the subject using
methods of coercion.

Thus, coercion is subordination for the subsequent use of an individual
(group, class, people) [16, p. 121] or “the use of physical or mental force (its
threat) to achieve a goal” [9, p. 81]. In this sense, modern sociology is dominat-
ed by the position that coercion is nothing but violence against the will of an
individual (social group) under the threat of sanctions [11, p. 249].

Coercion is an integral part of an individual's life, his upbringing in child-
hood, when a system of values is formed, which is then perceived as the norm of
behavior and community. Realizing that no society existed without coercion, and
ideal societies (communism and other utopian ideas) did not take place, coercion
should be considered an obligatory, immanent state of any organized society, as
M. Weber wrote a lot about at the time. The founder of modern scientific sociology,
pointed out that coercion is the basis of any social community.

Indeed, a person living in any state is always “obliged” to accept the val-
ues of this particular community, to participate in its activities (to protect, pay
taxes, etc.). Thus, any community requires its members to behave according to
a certain social order, for violation of which every state provides for coercive
measures [8, c. 536]|. This institution is historically based on the domination of
one social group over another, based on coercion. This is how the scheme of
a meaningful order and the corresponding action (“obedience”) works [8, p. 526].

It would be too big a simplification to talk about the fact that the state
was built (arose) solely through coercion. Another M. Weber pointed out that
those who obey, as stated in the Russian law: “not only for fear, but also for
conscience” [2], i.e. not only, but preferably, and not so much out of “fear” of
sanctions, as out of an understanding of the duty and even the benefits of
submission. Weber pointed out the phenomenon of social consent, a “tacit
agreement” on the order of such subordination in the form of social interaction
transmitted with upbringing from generation to generation.

This provision needs to be clarified, since in Russia this consent was not
“by default”, but was formalized by an oath of allegiance to the Sovereign Em-
peror by all subjects. At the same time, the subjects swore to obey “the supe-
rior placed over me”, but only “in everything that will concern the benefit and
service of the state, to properly repair obedience and correct everything accord-
ing to their conscience” [1]. Thus, the oath implied (although it did not directly
indicate this) that Russian subjects were obliged to fulfill exclusively the legiti-
mate requirements of “pre-appointed superiors”, not having until the beginning
of the XX century influences their purpose.
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In 2017, the text of the new Oath taken upon entry into Russian citizenship
was adopted. It provides for the assumption of the obligation to observe the Con-
stitution and Russian laws, the rights and freedoms of citizens, to fulfill the duties
of a citizen of the Russian Federation, to protect the freedom and independence of
Russia, to be faithful to his country, to respect its culture, history and traditions
[3]. These requirements are objective, “it is impossible to live in society and be free
from society” [12, p. 101], V.I. Lenin wrote, and it is difficult not to agree with this.

We note a certain subjectivism in the understanding of coercion. What is
being forced can be initially assessed by an individual as imposed from the out-
side. With the passage of time and the acquisition of social experience, coercion
is perceived as an integral part of one's duty, one's own rules of behavior.

In the digital age, it is important to take into account that social coercion
can be carried out by a certain social group for manipulative purposes of im-
posing their values on society and realizing their goals. E. Durkheim described
how this kind of enthusiasm (for example, revolutionary, reformist, anti-
corruption, etc.) coming from outside is able to captivate an individual who will
feel comfortable until it will not go “against the current” [10, p. 414].

At this moment, the principle of “who is not with us is against us” will
work and social coercion will take a new form, overcoming the resistance pro-
vided by the individual. The mass ideological impact of the social (and especial-
ly protest) movement compels the individual entering the “collective soul”, lead-
ing him to a state of necessity to follow the crowd.

Having announced at the beginning of the article a comprehensive analy-
sis of the phenomenon of coercion, we cannot ignore economic coercion as
a means of maintaining power/subordination relations in industrial relations.
Already under capitalism, the employee became personally independent of the
employer, but economically dependent, in which K. Marx saw signs of exploita-
tion [14, p. 100]. Here it is necessary to point out the continuing relevance of
the provisions of Marxist theory, the schools of Soviet legal science in the anal-
ysis of coercion, whose role, as E.A. Satin rightly noted, it is impossible to un-
derestimate incorrectly [15, p. 12].

Preventing destructive impact on society, all States used coercive meas-
ures to protect their political system. In this regard, the theories of coercion as
a measure of protection of society are characteristic, first of all, for the theory
of criminal law, where we observe a wide range of assessments of the legal na-
ture of coercion, a variety of attempts to study legal concepts that determine
the legal and social nature of the institution under study.

Focusing on the complex understanding of coercion, it is impossible not
to mention the analysis of the theories of denial of state-legal coercion, which,
based on the synthesis of religious dogmas and natural-legal theories, have ex-
isted since the time of the utopian socialists, but were systematically stated on-
ly in the second half of the XIX — early XX centuries. N.A. Berdyaev, after for R.
Owen, he challenged the authority of the state to use coercion, based on the
absolutization of human rights obtained naturally, i.e. from God and, accor-
dingly, independent of man, and even more so, from the state.

Proceeding from the concept of humanism, N.A. Berdyaev justified “the
relationship between grace, freedom and necessity”, calling the symbol of the
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“world process” “A person, not with a small letter, but with a large one” [5,
p. 49]. In this regard, he gave the interests of the individual the highest value,
priority over the interests of the state, considering the power sinful and not
competent to suppress the rights and freedoms of the individual. The absoluti-
zation of personality was expressed by him in the position according to which
“the nation, the state, the family, the external church, the public, the social
collective, the cosmos” everything was secondary, secondary, or even “ghostly
and evil” in comparison “with the unique individual fate of the human perso-
nality” [6, pp.321-322]. Hence, we repeat, the state had no moral right to com-
pel, much less a person, for which there was a supranational religious force [7,
p. 121-122].

The stated philosophical views were not legal, but corresponded to the
liberal legal theories of the mid-19th century, which denied the right of the
state to coercion and punishment. The adherents of this theory proceeded from
the fact that the punitive measures of the state are not based on a reasonable
basis and contradict human nature. It should be clarified that it was not about
impunity and forgiveness, but more about the prevention of crime.

The stated provisions were reasonably criticized by Russian criminologists
and criminal law specialists. N.S. Tagantsev countered the arguments of the
stated concept with the only question of how in this case, i.e. without coercion
and punishment; the state should protect society and itself from illegal behavior
[17, p. 22-23]. The classic of criminal law said that a society has not yet been
built that could do without coercion. Accordingly, modern law, as N.V. Makareiko
notes axiom, today cannot “free itself” from state coercion [13, p. 330].

The Russian state sets the task of saving the forced resource, focusing on
the fact that its excessive use leads, as historical experience shows, to social
costs and shocks, as a result of which, again, as experience shows, the right is
discredited as a social value. Thus, the intrinsic value of law consists in the
expression by law of social freedom and activity of people on the basis and
within the framework of organized, orderly relations based on morality and jus-
tice [14, p. 128].

In fact, we are talking about the need to complete the transition from the
law of force to the force of law, so that in the name of even the most “good”
goal, illegal means should not be used [19, p. 1]. In this regard, the relation-
ship between law and coercion is characterized by the mediation of coercion by
law. State coercion can be exclusively legitimate and applied by a legitimate au-
thority expressing correctness, justification, expediency and legality, i.e. full
compliance of state power with the expectations of civil society [18, p. 6].

We proceed from the fact that the stronger the legitimacy of state power,
the wider the possibilities of regulating public relations and managing the de-
velopment of society. Thus, the “power” costs are minimized, the “energy” of the
state repressive apparatus is saved, while the self-regulation of social processes,
on the contrary, is stimulated.

At the same time, any legitimate state authority is not just entitled, but
obliged, in the interests of protecting society, maintaining its stable existence,
to use legal coercive measures in the established procedure, when it is imposs-
ible to stop anti-social actions by other means.
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A comprehensive understanding of coercion excludes its narrow under-
standing only as an act of violence against the will, and assumes a multidi-
mensional understanding consisting in encouraging citizens to positive, social-
ly useful actions through influencing their emotional and volitional sphere.
This kind of coercion is directed not only against offenders, but can be imple-
mented by civil society. The sciences of society traditionally consider coercion
as certain violence against the will of an individual, but at the same time rec-
ognize that no society has ever been without coercion.

In the conditions of information wars, “color” revolutions, destructive in-
fluence through information and communication technologies and social net-
works, a new kind of coercion of the social current has emerged, which existed
earlier (in the theory of collective intelligence by G. Lebog, Z. Freud), but today
has passed into a different, difficult to control by the state, virtual form.

The mass ideological impact of the social (and especially protest) move-
ment forces the individual who enters the “collective soul” to follow the crowd.
In this sense, State coercion based on law should effectively counter the ma-
nifestations of extremism that are dangerous to society, without violating the
rights of citizens.
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O NpaBOMEPHOCTH HCIIOAB30BAHHSI HHOCTPAHHOIO
BOAHTEABCKOIO YAOCTOBEPEHHSI AHIIAMH, IIOCTOTHHO
MPOKHUBAIOLUIUMH Ha TEPPHTOPHH
Poccuiickoii Penepanuu

B.A. PeBHOB"

AnHoTanuda. B crarbe aHaAHU3UPYyETCd HOPMATHBHOE PETYAMPOBAHHE BO3MOXKHO-
CTH yIIPaBAATBh TPAHCIIOPTHBIM CPEACTBOM B Poccuiickol Penepaliiy AUIIAMHU, [TOCTOSAH-
HO B HEH IIPOXKHBAIOIIKMH, HA OCHOBAHHWH HHOCTPAHHOIO BOOUTEABCKOIO YIOCTOBEpPE-
Hud. [IpuBoauTcsa aHaau3 cyneOHOH NPaKTHKH W Pa3sAHMYHbIE TOAKOBAHUS NAHHOIO BO-
mpoca opraHaMM ToCyZapCTBEHHON BaacTu Poccuiickoit depepainiii U OOAKHOCTHBIMU
anrtamu. PaccMmarpuBaroTcd Hauboaee xapakTepHble cuTyaruu. [logcBedynBaroTcss HEKO-
TOpPBIE IIPOOAEMBI TOAKOBAHUS B 3TOH cpepe U IPEAararoTcs IIyTH UX Pa3perIeHus.

KaroueBBI€ CAOBa: BOAUTEABCKOE YAOCTOBEPEHHE, HHOCTPAHHOE BOAHUTEABCKOE
YAOCTOBEPEHHE, MPABO YIIPABACHHS TPAHCIOPTHBIM CPEACTBOM, HAILIMOHAABHOE BOMIM-
TEABCKOE YI0CTOBEpeHHEe, 0OMEH BOAUTEABCKOTO YIOCTOBEPEHHU.

OIIPOCHI BO3MOZKHOCTH HCIIOAB30BaHUA TIpaKmaHaMu Poccuiickou

denepanii U HHOCTPAHIIAMH, I[IOCTOSHHO IIPOXKUBAIOIIMMH Ha

TeppuTopun Poccuiickoil depepaiiii THOCTPAHHOT'O BOAUTEABCKO-

o yAOCTOBEPEHUA MMEIOT HEOJHO3HAYHOE HOPMATHUBHOE PETYAUPO-

BaHWE, 4YTO IIPUBOAUT K PA3HOYTEHHUSM KaK B TEOPETHYECKOM €Ero
IIOHUMAaHUHU, TaK U B IPABOIIPUMEHHUTEABHON IIPaKTHUKE.

Ba30BBIM IOKYMEHTOM, PETYAHPYIOIINM ITPABOOTHOIIEHUS B 3TOH cdepe,
aBadgeTcd KOHBEHILIMG O NOPOXKHOM ABUKEHHH, YIHaCTHHUKOM KOTOPOUN dABASETCH
u Poccuiickaa Penepanusa. HazsBanHaa KoHBeHIIMA CpeaU IIPOYEro yCTaHABAU-
BaeT TpeboBaHHA 0 KOHTPOAE HAAWYUS y BOAUTEAd HEOOXOQUMBIX 3HAHUH U Ha-
BBIKOB, KaK HEOOXOQUMYIO IIPEATIOCHIAKY OAS BbIIA4YH BOAHUTEABCKOTO yIOCTOBE-
penud [1, ct. 41]|. B wacTHOCTH, MaHHAaa KOHBEHIUA 3aKpemnadert [1, mm. 2 ct. 41],
uyTo [loroBapuBaroiuecss CTOPOHBI IIPU3HAIOT AI00O€ HAITMOHAABHOE BOAUTEAD-
CKO€ yIOCTOBEpPEeHHE, COOTBeTCTByMollee TpeOoBaHuaMm |1, Ilpuaoxkenus Ne 6
u No 7] HazBaHHOU KoHBEHIIUH.

B neaax npuBeneHNs HAIlMOHAABHOIO 3aKOoHomaTeAabcTBa Poccuiickoil Pe-
[epaly B COOTBETCTBHE C TpeboBaHUSIMU Ha3BaHHONM KOHBEHIINHM ObIA IPUHAT
denepaabHBIM 3aKOH [5, cT. 1], KOTOPBIM Cpeau IpoOYero AOIIOAHUA CTaThio 25
denepasbHOro 3akoHa «O 0E30IaCHOCTH OOPOKHOTO MABHIKEHUS» IIYHKTOM 12,

* Pesroe Bopuc AnexcaHOposuu, MOIEHT Kadenpbl KOHCTUTYIIMOHHOTO U aaMHHUCTPA-
TuBHOTO mnpaBa YOY BO «HOpumuyeckuii uHCcTUTYT» (CaHkT-IleTepOypr), KaHauOAT OpUIUYe-
ckux HayK. E-mail: akzizO7@yandex.ru.
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B COOTBETCTBHUH C KOTOPBIM IIO OOIIEMY IIPaBHAY AMIIA, [IOCTOSSHHO MAHW BpeMEH-
HO MpOXKUBAIoIMe AMOO IpebOpIBaromive Ha Tepputropuu Poccuiickoit Penepa-
MU, OOIIyCKAaIOTCHd K YIIPABAECHHUIO TPAHCIIOPTHBIMHU CPEACTBAMU HA OCHOBaHHUU
POCCHUHCKUX HAIIMOHAABHBIX BOAUTEABCKUX YIOCTOBEPEHUM, a IIPU OTCYTCTBUU
TaKOBBIX — HA OCHOBAaHHU HHOCTPAHHBIX HAIIMOHAABHBIX HMAU MEKAYHAPOIHBIX
BOAUTEABCKHX YOOCTOBEPEHUH, HE YCTAHABAUBAET PA3AEACHHUS AULL JAS IOITyCKa
K VIPaBA€HHIO TPAHCIOPTHBIMHU CpPeACTBaMH Ha rpaxaaH Poccuu, mHOCTpaH-
HBIX I'pasKilaH HAM AUI] 0e3 rpaxkaaHcTBa (4, .12 cT. 25|, 4TO m0o3BOAdET, HA
IIePBBIN B3TrAd, IpUMeHds OyKBaAbHOE TOAKOBaHUE, CAEAATh BbIBOJ O HAAUYUU
o0IIIei BO3MOXKHOCTH YIIPABASITE TPAHCIOPTHBIMU CpencTBaMu B Poccuiickoi
denepanuu Kak MHOCTpPAaHIIAM, IIOCTOSHHO B HEY NPOXKUBAIOIIUM, TaK U IpaK-
naHaMm Poccutickoit denepaiiin Ha OCHOBAHHUU HWHOCTPAHHOTO BOAUTEABCKOTO
yaocToBepeHus. VICKAIOUEeHUS U3 9TOro OOIIEero IrpaBHAa CBS3aHBI C OCYIIECTB-
AeHHeM (PU3UYECKHMU AUIIAMU TPYAOBOH U HpPEeAIIpUHUMATEABCKON NeaTEABHO-
CTH, HEIIOCPEACTBEHHO CBA3aHHOM C HEOOXOAWMOCTBIO VIIPpaBA€HHEM TpaHC-
OPTHBIM CPEACTBOM Ha Teppuropuu Poccuiickoit ®enepanuu [4, o. 13 cr. 25]:
B 9THX CAydYas HEOOXOOHMO IIOAYYEHHE BOAUTEABCKOTO YIOCTOBEPEHUS POCCHH-
CKOT'0 HallMOHAABHOI'O oOpasiia.

JlaHHOEe TOAKOBaHUE TaKKe HaXOMUT IOATBEPIKIAEHHE U B CyneOHOM Ipak-
Tuke. Tak [locranoBaennem BepxoBHoro Cyna Poccutickoii denepainu ot 6 age-
Kabpsa 2017 roma ImmpekpalleHo IIPOHU3BOJACTBO IO €Ay 00 aAMHUHHCTPATHBHOM
IIpaBOHAPYIIEHHUH, COCTaB KOTOPOT'O 3aKAIOYAETCS B YIIPABACHHUHU TPAHCIIOPTHBIM
CPEACTBOM BOAUTEAEM, HE HUMEIOIIUM IIpaBa yIPaBA€HHS TPAHCIOPTHBIM Cpea-
ctBoM [3, 4. 1 cr. 12.7], B OTHOIIIEHUH HWHOCTPAHHOTO I'pakAaHWHA, UMEIOIIETO
BH/] Ha XXHUTEABCTBO B Poccuiickoii denepanuy U yIpaBASIOIIET0 TPAHCIIOPTHBIM
CpPeACTBOM Ha OCHOBAaHUHU BOAWUTEABCKOTO YVIOCTOBEPEHHSsI, BBIOAHHOTO B Pecrry0-
AWKe ApMeEHUd.

Kak ykaszaa cym, COBOKYIIHOE TOAKOBaHHE ITyHKTa 1 cratpu 41 KoHBeEH-
MU O IOPOKHOM ABUXKEHHUH, NYHKTOB 12 u 13 crarsu 25 denepasbHOro 3aKo-
Ha «O 6e30ITacCHOCTH OJOPOKHOIO ABUKEHUs» U IIyHKTaA 2.1.1 [IpaBUA JOPOKHOTO
[ABUKEHUs (00S3BIBAIOINME Cpequ MPOYero MMeTh IIpU cebe M 10 TPebOBaHUIO
COTPYAHUKOB IIOAMIINH II€epenaBaTh UM, AAG IPOBEPKH BOAUTEABCKOE YIOCTOBE-
peHHEe HAU BpPEMEHHOE pas3pelleHHe Ha IIpaBO YIPaBAECHHUI TPAHCIOPTHBIM
CPEACTBOM COOTBETCTBYIOIIEH KaTeropuu HAM Hoakarteropuw) [7, m. 2.1.1.] mo-
3BOALET CHAEAATH BBIBOI O TOM, YTO Ha Tepputopuu Poccuiickoil ®enepaiiuu no-
IIyCKAaIOTCd K YIPaBAECHUIO TPAHCHOPTHBIMHU CPEACTBAMHU AHMIlA HAa OCHOBAaHUU
HallMOHAABHBIX AU MEXKIYHapOAHBIX BOAUTEABCKUX YIOCTOBEPEHUH, 32 HCKAIO-
YEeHHUEM TE€X CAy4YaeB, KOT[a yIIpaBA€HHE TPAaHCIOPTHBIMH CPEACTBAMHU IIPOUC-
XOOUT Ha OCHOBAHUU MHOCTPAHHBIX HAITMOHAABHBIX UAU MEXIAYHAPOAHBIX BOIU-
TEABCKHX YAOCTOBEPEHUU ITPU OCYILIECTBACHUHM HPEANIPUHUMATEABCKOU U TPYHIO-
BOH meareabHOCTH [10].

AHasormuHBI€ BBIBOABI cozaepskaTcd W B BroasereHe cyneOHON ITpaKTUKH
10 aAMHUHHCTPATHUBHBIM naeaaM CBepaAOBCKOro obaacTHOTO cyza [23, mpumep
Ne 2 monp. 1 paszgeaa III] 3a yerBepThIét KBapTaa 2019 roga, rae oTAEABHO IIOM-
4YEepKUBAETCsd, YTO TOAKOBaHHE IIyHKTa 12 cratbu 25 denepasbHOro 3akKoHa
«O 0e30macHOCTH OOPOKHOTO ABUKEHUs» IIyTeM PaCIIPOCTPaHEHUS AeHCTBUS
JAHHOM HOPMBI TOABKO Ha WHOCTPAHHBIX IPasKaH U AUIL 0e3 rpakIaHCTBa sSB-
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ASIeTCSI OITHMOOYHBIM. V3 OyKBaABHOIO CoAepzKaHUS NPUBEAEHHON HOPMBI CAEY-
€T, YTO OHa PEryAupyeT OOIYyCK K YIIPAaBA€CHHUIO TPAHCIOPTHBIMH CpPEACTBAMHU
rpaskaaH AIOOBIX KaTEeTOPHUH, HE3aBUCUMO OT HX IpaskaaHCTBa. Tak:Ke aKIIEHTHU-
pyeTcsa BHUMaHHWE Ha TOM, 4YTO OOS3aHHOCTH OOMeHa BOIHUTEABCKOIO yOOCTOBE-
PEeHHS IpPH HU3MEHEHHH TI'pPaskKJaHCTBa AEHCTBYIOIIMM 3aKOHOOATEABCTBOM HE
IpeayCMOTPEHA.

[Ipu 3TOM B KadecTBe IpUMepa IIPUBOAUTCA KOHKPETHOe CcyaebHoe aeAo,
BXOJIe KOTOPOro cyn obIreil IOPUCAUKIINN, OCHOBBIBASICh HA M3A0KEHHOM TOAKO-
BaHWU, IIPUIIIEA K BBIBOAY O IIpu3HaHUuU B Poccuiickoit depepanmu HaAIlMOHAAD-
HOT'O BOJUTEABCKOTO yAOCTOBEPEHUS YKpPaWHbI, BBIIAHHOTO 3a9dBUTEABHUIIE II0
LEAY, ABAFIONIENCA rpaXkaaHkon Poccuiickol Penepaiiym, 10 IepeHoca €10 CBO-
€ro oObIYHOTO MeCTa KUTEABCTBA Ha Teppuroputo Poccuiickoit ®eneparmu [19].

Takske momoOHOE TOAKOBAHUE BCTPEYAETCs B JOKYMEHTaX, Pa3bsICHEHHIX
U OTBETaxX Ha BOIIPOCHI U APYTHUX OPraHOB BAACTU, TAKHUX KaK YIIOAHOMOYEHHBIN
o npaBaM udeaoBeKa B Kpbmmy [25, a63. 9 ra. 8|, 'eHepaspHasa mpokypartypa
(mpaBma, ¢ akIleHTOM Ha IIPOTUBOPEYUBOCTH CyAeOHON IMPaKTHKH U KOHCTATa-
ued HeoOXOOUMOCTHU OOpPaTUTBHCH 3a Pa’3bsCHEHUAMU B MUHHCTEPCTBO FOCTH-
uu Poccuiickoit deneparuu u BepxoBubiit Cyn Poccutickoit Peneparnn) [24],
opranbl MuHHCTEpCcTBa BHYTPeHHHUX nea Poccuiickoit ®epepanuu [26, BoOIpoc
No 3; 27, Borpoc Ne 10].

BwmecTe ¢ TeM BecoMad 4acTh IIPABOIIPHUMEHHUTEABHON NPaKTHKH BepxoB-
Horo Cyna Poccuiickoit Penepanmu B 3ToMm Borpoce ¢ 2014 roma oCHOBbBIBaAach
Ha MHOM TOAKOBAHUM Ha3BaHHBIX IOAOXKEHUH KOHBEHIIMHM O MOPOXKHOM ABUIKE-
HUU U PenepasbHOTO 3aKoHA «O 6€30IMaCHOCTH JOPOKHOTO IBUIKEHUSI.

Tak, B yactHocTH, [locTaHoBAeHHeEM oT 10 okTsabps 2014 roma BepxoB-
HeIM Cyn Poccutickoii denepanyi oTKasaa AUIYy, IPU3HAHHOMY BHHOBHBIM B CO-
BEpPIIEHUN Ha TEPPUTOPHH AEHUHTPAACKOH 00AACTH aIMUHHCTPATHBHOTO IIpa-
BOHapyILIeHUd B YIOBAETBOPEHUU ero TpeboBaHUsS 006 OTMEHE aKTOB O IIPHUBAE-
YeHUH K OTBETCTBEHHOCTHU I1o yacTu 1 cratbu 12.7 KoAll Poccutickoit Penepa-
IIUU, IIOCKOABKY OH SBASIETCH IIOCTOSHHO IPOXKHUBAIOIIUM (HAa OCHOBaAHUHU BHUAA
Ha KUTEABCTBO) B Poccuiickoyl denepanii MHOCTPAHHBIM TpakIaHUHOM, II0-
AOXKEHUS IIPaBOBBIX HOPM, II03BOASIOIIME yIIpaBAdTh B Poccutickoit denepanuu
TPAHCHOPTHBIM CPEACTBOM Ha OCHOBAaHUH MHOCTPAHHOI'O HAIlMOHAABHOT'O BOIU-
TEABCKOT'O YIOCTOBEPEHHSI, BbIIAHHOTO HA TEPPUTOPUH YKpPaAWUHBI, B OTHOILIEHUHU
HEro HEIIPHUMEHUMbI, TaK KaK PacCIpOCTPaHSIOTCS Ha BPEMEHHO IPeObIBAIOIINX
B Poccuiickoit deneparii "HOCTPAHHBIX I'paskaaH [11].

B ykazanHoMm nocraHoBaeHUH BepxoBHbiM Cyn Poccuiickoit denepainumn
TaKXKe COCAAACH Ha IIyHKT 7 ctaTbd 41 KoHBEHIIUYG O JOPOXKHOM ABHKEHHUH, KO-
TOPBIM TIpPeayCMOTpPeHOo, 4To [JoroBapuBaroimecsa CTOPOHBI He 00S3aHBI MIPHU-
3HaBaTh AEUCTBUTEABHBIMU HallMOHAABHBIE UAHW MEXKIYHAPOAHbIE BOAUTEABCKHE
YOOCTOBEPEHHU, BBIOAHHBIE Ha TEePpPUTOPHUHU Apyrod [loroBapuBarouieiica Cro-
POHBI AWIIAM, KOTOPBbIE MMEAW Ha HX TEPPUTOPUU OOBIYHOE MECTOXKUTEABCTBO
B MOMEHT BBIJa4yUd 3TOTO BOAUTEABCKOI'O yIOCTOBEPEHUS HMAU KOTOpPBIE IIepeHe-
CAU CBOe OOBIYHOE MECTOXKUTEABCTBO Ha HX TEPPUTOPHUIO IIOCAE€ BBIOAYH ITOTO
YAOCTOBEPEHHUM (IIOAIIYHKT a); IpHU3HABaTh AEHUCTBUTEABHOCTDH BBINIEYKA3aHHBIX
BOUTEABCKHUX yAOCTOBEPEHUM, BBIIAHHBIX BOAUTEAIM, OOBIYHOE MECTOXKUTEAD-
CTBO KOTOPBIX B MOMEHT BbIA4YM YAOCTOBEPEHUN HaAXOOUAOCH HE HaA TEPPUTO-
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puH, rae O6bIAM BBIAAHBI YIOCTOBEPEHUs, UAH KOTOpBIE IIEPEHECAN CBOE MECTO-
JKUTEABCTBO IIOCA€ BBIJA4YU YAOCTOBEPEHUN Ha APYTYIO TEPPUTOPHUIO (IOAIIYHKT
b). Ecau ympoiiieHHO, Ha3BaHHbIE, ITPOLIUTUPOBAHHbIE HOPMBI HE 3aIllpeliaroT,
HO W He o0sa3bIBaroT [JoroBapuBaroniuecss CTOpPOHBI IPHU3HABATE BbIIAHHBIE Ha-
I[IMOHAABHBIE yIOCTOBEPEHUSI HA CBOEH TEPPUTOPHH, OCTABALAS 3TOT BOIIPOC CO
BCEMH BO3MOKHBIMHU OCOOEHHOCTAMU M OTOBOPKaAMHU Ha OTKYIl HAIlMOHAABHOMY
3aKOHOJATEABCTBY.

[Tosguee, [TocraHoBaeHUueM oT 27 mekabps 2018 roma Ne 38-A/118-8 Bep-
xoBHBIN Cyn Poccuiickoit ®enepanuu TakKe OTKa3aa yKe APYyroMy 3asgBHUTEAO
B VIOBAETBOPEHHH €ro TpeboBaHHA Tak:Ke 00 OTMEHE aKTOB O ITPHUBACYEHUU
K OTBETCTBEHHOCTH, 3a yIIPaBA€HHE TPAHCIIOPTHBHIM BOaUTeAeM B TyABCKOM 00-
AACTH, HE HMEIOIIMM IIpaBa yIIPaBA€HUS TPAHCIOPTHBIM cpeacTBoMm [3, 4.l
ct. 12.7]. Kak ykazaa cyn, rpaskJaHUH, IPUBA€YEHHBIH K aIMHUHHUCTPATUBHOU
OTBETCTBEHHOCTHU, KoTopoMy 13 mapta 2015 romga ObIA BBIAAH YIIOAHOMOYEHHBIM
opranoM nacnopt Poccuiickoii Penepanmuu, He UMEA IIPaABO yIIPaABAATH TPAaHC-
OPTHBIM CPEACTBOM Ha OCHOBAHHHM UMEIOLIETOCH Yy HEr0 BOAUTEABCKOTO YI0-
CTOBEpEHUsd, BbIOaHHOEe B PecriyOamke Y30eKHCTaH, TaK KaK ITOAOXKEHUS IIOM-
nyHKTa «b» myHKTa 2 craTbu 41 KoHBEHIIUU O JOPOKHOM ABUKEHUHU U IIyHKTOB
12, 13 crareu 25 PenepaabHOro 3akoHa «O 0E30IaCHOCTH JOPOKHOTO IBUIKE-
HUs» TIO3BOASIOIINE YyIIpaBAdTh B Poccuiickoit depepaliu TpaHCIIOPTHBIM CPE/-
CTBOM Ha OCHOBaHHWH HHOCTPAHHOI'O HAIlMOHAABHOI'O BOAUTEABCKOTO yAOCTOBE-
PEHUS, PaCHPOCTPAHSIOTCS Ha BPEMEHHO IpebniBaromux B Poccuiickoit Pene-
panmnu UHOCTPAaHHBIX I'pazkaaH [9].

[Ipu 3TOM, B pemieHUU TyABCKOTO 00AACTHOIO Cyaa (OCTaBAEHHOM 0e3 H3-
MEHEHHSI Ha3BaHHBIM BBIIIE IIocTaHOBAeHHEeM BepxoBHoro Cyna Poccuiickoit
denepaiuy) 1o 3TOMY K€ Ay OTAEABHO IIOTUYEPKUBAETCS, YTO, TaK KaK 3asIBHU-
TeAb IBAdETCS I'paskgaHUHOM Poccutickoit denepaiiyuu, He ABASETCH AUIIOM IIO-
CTOSSHHO WAW BPEMEHHO IIPOXKHBAIOIINM AHOO BpPEMEHHO MpPeOBIBAIOIIMM Ha
TeppuTopun Poccuiickoit denepanmu, rocy1apCTBOM HaIlMOHAABHOM (rpazkiaaH-
CKOM) IIPUHANAEKHOCTU ero saBadeTrcsa Poccuitickaa denepanud, cAe1oBaTEABHO,
HallMOHAaABHBIMH OJOKYMEHTAMHU [OAS HETro {BASIOTCS MOOKYMEHTbHI, BBbIJaHHBIE
KOMIIETEHTHBIMH opraHamMu Poccuiickoll denepanuu OAd HCIIOAB30BaHUA Ha
TeppuTopun Poccuiickoii denepaliyu, a Bce MHbIE JOKYMEHTHI, BBIJAaHHBIE €My
Ha TEPPUTOPHULX APYTHUX IOCYAAPCTB U ABALIOIINECH AT HUX HAIlMOHAABHBIMH,
ABASIOTCSI MHOCTPAHHBIMH NOKYMEHTaMH H IIOAAEKAT HCIIOAB30BAHUIO Ha TEP-
PUTOPHUSAX 3TUX rocyaapcTB [18]. B 3ToM mockire BazkKHO HPHUHIIUIIMAABHO HHOE
IIOHUMAaHUE CyZIOM TEPMUHA «AHIla IIOCTOSHHO IPOXKUBAIOIIETO HA TEPPUTOPUU
Poccutickolt denepanun», coranacHO KOTOPOMYy KakK caMo co00M pa3yMeroluics,
He TPeOyIUH 10Ka3aTeAbCTB YCTAHABAUBAETCH TE€3HWC O TOM, YTO TAKHE AHIIA
u rpaxkaaHe Poccuiickoit Penepaiiyu He OOHO U TOXKE.

Emé omHa cutyanusa, Korga gake IIPH OTCYTCTBUHU €OUHCTBA IIPaBOIIPU-
MEHUTEABPHOU ITPAKTHUKH B UTOIE€ T'AABEHCTBYIOIIHMM CTAaAO TO TOAKOBaHUE 3aKO-
HOJATEABCTBA, COTAACHO KOTOPOMY BCE K€ YCTAHOBAEH 3aIlpeT Ha HCIOAB30Ba-
HHUE MHOCTPAaHHBIX IIpaB rpaxaaHam Poccutickoit denepanuu: HOCTAaHOBAEHUEM
YIIOAHOMOYE€HHOI'O MOAXKHOCTHOTO AWIlA I'PaskIaHUH IPHUBAECYEH K aIMHHHCTpA-
THUBHOM OTBETCTBEHHOCTHU 3a BCE TO K€ YIIPaBAECHHE Ha TeppUTOpPHUHU UyBallckou
PecriyOAMKY TPaHCIIOPTHBIM CPEACTBOM BOAUTEAEM, HE HMEIOIMM IIpaBa yIIpaB-
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A€HU4 TPaHCHOPTHBIM cpeacTBoM [3, 4. 1 cr. 12.7], 1 eMy Ha3Ha4e€HO aJAMHUHU-
CTpaTHBHOE HaKa3aHHE B BUE aAMHUHUCTPATUBHOIO IITpaga B MaKCUMaAbBHOM,
IIPEAYyCMOTPEHHOM 3aKoHOM pa3mepe (15 000 py6.), 3aTem pellleHHeM pafoHHO-
ro cyma ol0ied ropucaukinu [22], ocraBAeHHOTO 6€3 U3MEeHEeHUS CyI0M CyOBheK-
Ta [20], yKazaHHOE IOCTAaHOBAEHUE OAKHOCTHOTO AMIlA M3MEHEHO, pasMep an-
MUHHCTPATHUBHOro mirpacga cHuxkeH go 6 000 pyb. (B CBA3M C OTCYTCTBHEM
OTATYAIONINX OOCTOSATEABCTB), IIOCAE€ YEro CyZ KaCCallMOHHOW HHCTAHIIUU IIO0
uToraM ob63kar0BaHHS BCTYIHUBIINE B 3aKOHHYIO CHAY IIOCTAHOBAEHUS II0 [IEAY
00 agMUHHCTPATHBHOM IIPABOHAPYIIEHUU U PELIeHUd 10 pPe3yAbTaTaM pPacCMOT-
peHUs 3KaA00bl, yOIOBAETBOPSET [16] :Kaao0y 3adBUTeEAs U IIpeKpalllaeT IIPOHU3BO/I-
CTBO IO AeAy 00 aAMUHHUCTPATUBHOM IIPABOHAPYIIEHUHU B CBS3U C OTCYTCTBHEM
cocTaBa aMHUHHUCTPATUBHOTIO IIpaBoHapylnenud [3, . 2 4. 1 ct. 24.5].

[TocranoBaeHueM oT 9 nekabps 2020 roma Ne 31-A/120-6 BepxoBHbIil Cynq
Poccutickoii Penepanum, XOTd W OTKa3aA B YAOBAETBOPEHUU TpeboBaHUMT 00
OTMEHE IIOCTAHOBAEHHUS O IIPEKpPAIEHUH ITPOU3BOACTBA II0 AEAY O IIPUBACYEHUU
K OTBETCTBEHHOCTH BBUY HUCTEUYEHHd CpPOKa MABHOCTH ITPUBA€YEHHUS K aMHU-
HUCTPATUBHOU OTBETCTBEHHOCTH, OJHAKO YKa3aA Ha CyAeOHYIO OIIHMOKY B IIO-
CTaHOBAEHHH HHIKECTOMIIETO Cy[a, BbI3BAHHYIO HEBEPHBIM TOAKOBAaHHEM IIpa-
Ba, BHOBb IIOAYEPKHYB MOOIIYCTHUMOCTBH ylpaBaeHHe B Poccuiickoi denpepainu
TPAHCHOPTHBIMHU CPEACTBAMU ITPHU HAAMYUU HUHOCTPAHHOI'O HAIIMOHAABHOT'O BO-
OUTEABCKOTO VIOCTOBEPEHUS TOABKO [AS AHI, BPEMEHHO ITPeOBIBAIOIIUX Ha €€
TEPPUTOPHUU, K KOTOPHIM AHWIIO, B OTHOIIIEHUH KOTOPOI'0 OBIAO BO30OYKIEHO AEAO
00 aAMHUHHCTPATUBHOM IIPABOHAPYLIIEHUH, SBASIOIIEECs IPasKIaHUHOM Poccuii-
ckoit Penepanuu c 28 anpeas 2015 roma He OTHOCUTCH, a IIOTOMY He B IIpaBe
HCIIOAB30BaTh Ha TeppUTOpHUH Poccuiickoit denepanyi BOAUTEABCKOE YOOCTO-
BEpEeHHe, BbIIAHHOE Ha TEPPUTOPUU YKpPAUHBI.

AHaarorTHYHBIM 00Pa30M B CXOXKHX CHTYyalIUSX, C HEOOABIIIMMU BapHAallHsI-
MU B pabyrax OeA, OCYLIECTBASIETCS TOAKOBAHHE HAa3BaHHOTO PETYAUPOBAHUS U
B JPYTUX PELIeHUIX KaCCAIIMOHHBIX CyIOB OOIIel IOPHUCOUKIINU, KOTOPhIE HE
ObIAnu TIpeaMeToM oOkaroBaHUd B BepxoBHoMm Cyne Poccmiickoit deneparuu.

Tak, Kk npuMepy, [IepBbIli KaccallMOHHBIN cy oOuie# IOPUCAUKIINN CBOUM
IIOCTaHOBA€HHEM [12] oTKa3aa B TpeboBaHUAX 00 OTMEHE IIOCTAHOBAEHHS O IIPU-
BAEYEHUH K OTBETCTBEHHOCTHU I10 4acTu 1 crarebu 12.7 KoAll Poccutickoii dene-
pauuu [3, 4. 1 cT. 12.7] 3agBuTeAl0, UMEIOIIIEMY KaK rpaxkagaHcTBO Poccuiickoi
denepanuu, Tak U rpaxkaaHcTBo Pecnybamku TamKUKHCTaH, YIIPaBASIBIIEMY
TPaAHCHOPTHBIM CPEACTBOM B ropose Kaayra Ha oCHOBaHHUU HAIIMOHAABHOTI'O BO-
OUTEABCKOTO ymocToBepeHusd PecrnyOamkum TamkukucradH. Bropo#t kaccariuoH-
HBIF Ccyx oOIleil IOPUCAUKIIUY IIPU Pa3pelleHuH AeAd C aHAAOTUYHBIMU 00CTOS-
TEABCTBAMH TaKxXKe OTKasaa [13] 3agBuTeAro, UMEBIIEMY KaK I'pazKaaHCTBO Poc-
cutickoit denepaliy, Tak U rpazkJaHCTBO MHOCTPAHHOI'O TrocyZlapcTBa, B Tpe-
OoBaHUAX 00 OTMEHE MOCTAHOBAEHHUS O MNPUBACYEHHU K OTBETCTBEHHOCTHU 3a
yIpaBA€HHE TPAHCIIOPTHBIM CPEACTBOM B SpOCAaBCKOM 00AaCTH HA OCHOBAHUU
HaIlMOHAABHOT'O BOAUTEABCKOT'O yIOCTOBEpPEHUs YKpauHbl. K TeM 3Ke BhIBOZaAM
B TOU Ke cutTyauuu npumiau [lateiii m BocbMo# KaccanmMoOHHBIE CYABI OOIIeH
IOPUCOUKIINY, paccMaTpuBad OeAa O IIPUBACYEHHUH K aIMHUHHCTPATHUBHOM OT-
BETCTBEHHOCTH TpaxkgaHuHa Poccuiickoit denepariuu yrpaBASBIIETO TpPaHC-
IHOPTHBIM cpeAcTBoM B CTaBpPOIOABCKOM Kpae Ha OCHOBAHHWHM HAIOHAABHOI'O
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BOJUTEABCKOTO yOOCTOBEpPEeHUd, BbImaHHOTO B Pecrybamke TypkmeHumcrtan [15]
U WHOCTPAHHOH rpakIaHKH, UMEBIIEN BHJ Ha KUTEABCTBO B Poccuiickoil Pe-
[epalliy yIpaBAgBIIed TPAaHCIOPTHBIM cpencTBoM B KemepoBCcKoO# o0aacTu Ha
OCHOBaHHUU MHOCTPAHHOTO BOAHUTEABCKOTO yAOCTOBEpEHUd [17].

TakuMm oOpa3oM, mpaKTUKa TOAKOBAHHS OOHUX U TeX K€ HOPM pPa3AUY-
HBIMH CyOBEKTaMU IIPOTHBOPEYNBA, OJHAKO, IOAABASIOIIEe OOABITHHCTBO CY-
AeOHBIX PelIeHUH HMCIOAB3YIOT TOAKOBAaHUE, 3allpelaollee rpaxkaanaM Poccuii-
CKoM depepalnu yIpaBASTb Ha TeppuUTOopuUH Poccuiickoit denepaiin TpaHC-
IIOPTHBIM CPEACTBOM Ha OCHOBAHHWH HHOCTPAHHOI'O BOAUTEABCKOI'O yIOCTOBEpPE-
HUS, BHE 3aBHCHMOCTHU OT UX (PAKTUYECKOTO MECTa JKUTEAbCTBa, AUOO OIHOBpE-
MEHHOTO HaAW4Md T'pakJaHCTBa WHOIO rocyJapcTrBa. Takoi ke 3alpeT pacrpo-
CTpaHSeTCd U Ha MHOCTPAHHBIX I'pakKJaH, [IOCTOSHHO IIPOoKUBAOIINX B Poccuii-
CcKol Penepariyuu.

OTy u 0e3 TOro HEIIPOCTYIO KaPTHUHY AOIOAHAET CUTyAaIltsd, CAOXKUBIIASCS
nas xkuteset Pecmybauku Kpreim u ropona denepaspHoro 3HadeHuss CeBacTo-
II0Ab, HOPMATHUBHOE PETyAUPOBAHHE OAS KOTOPBIX BOIIPOCOB AEHCTBUA BOIU-
TEeABCKUX YIOCTOBEPEHHH, BhIJAHHBIX Ha YKpawHe, paBHO KaK M BOIIPOCOB 00-
M€Ha BOAUTEABCKUX yIOCTOBEPEHUM, BBIJAHHBIX HAa YKpaWHe, Ha BOAUTEABCKHE
YIOCTOBEPEHHS POCCHICKOI0 obpaslia UMeeT OIlpeieAeHHbIE OCOOEHHOCTH.

[To obmriemy mpaBHAY, YCTAHOBAEHHOMY craTheit 12 demepasbHOro KOH-
crutyonHoro «O mpuHaTuu B Poccuiickyro Pepepanmio Pecriydoanku Kpbim
u obpasoBaHuU B cocraBe Poccuiickoit @enepaliiii HOBBIX CyOBEKTOB — Pecriy6-
auku KpeiM u ropona denepasbHoro 3HadeHua CeBacroroas» [2, ct. 12] Ha Tep-
putopusax Pecrnybamku KpeiM m ropona denepasbHOro 3HadeHUsT CeBacCTOIIOAS
NeHWCTBYIOT NOKYMEHTBI, BbIIAHHBIE TOCYAApPCTBEHHBIMU M WHBIMU O(UIIHAAL-
HBIMU OpraHaMu YKpauHbl, TOCYJapCTBEHHBIMU U HUHBIMH O(UIIMAABHBIMHU Op-
raHaMu ABTOHOMHOM PecryOamku KpbIM, rocygapCTBEHHBIMU W HHBIMH OQUIIH-
aABHBIMHU opraHamMu ropoga CeBacTorioad, 6e3 OorpaHUYEHUsS] CpoKa UX AeHCTBUMA
U KaKOT0-AM0OO MHOATBEPIKIAEHHS CO CTOPOHBI MOCYyJapPCTBEHHBIX OpraHoB Poccuii-
cKoii Penmepanyy, ToCyIapCTBEHHBIX OpraHoB Pecrybanku KpbhIM mMAM rocymapcrt-
BEHHBIX OPTaHOB ropona denepasbHoro 3HadeHus CeBacTorioas. [laHHOE peryAu-
pOBaHHE PACIIPOCTPAHSIETCS CPEAU IIPOYET0 U HA BOOAUTEABCKHE yIOCTOBEPEHUSI.

C y4eToM H3A0KEHHOTO, HCIIOAB3ysS OYKBaAbHOE TOAKOBAHHUE ITOAOIKEHUH
Ha3BaHHOIro PenepasbHOr0 KOHCTHUTYIIMOHHOI'O 3aKOHA, BOAUTEABCKHE YIOCTO-
BEpeHUs YKPAWHCKOTO o0pasna IBAFIOTCS 0ECCPOYHBIMU (OUEBHIHO, €CAU CPOK
OeMCTBUS yOOCTOBEPEHHUS HE yKa3aH Ha caMHUX AOKYMEHTaxX) U AeHCTBUTEABHBI-
MU KakK MHHHUMyM Ha Tepputopuu Pecrnybamkm KpeiM u ropoga dpemepasbHOTO
3HadeHUss CeBacCTOMIOAsI, IIPH 3TOM, €CAU HCIIOAB30BaTh OYKBaAbHOE TOAKOBAHUE
nyHkTa 12 crateu 25 PenepasbHOro 3aKoHA «O 6E30ITACHOCTH OOPOKHOTO ABH-
JKeHHs» (CM. BBIIIIE), — TO U Ha Bcel Tepputopuu Poccutickoit Penepanmuu. Boaee
TOT0, KaKUX-AHOO CPOKOB 00s13aTEABPHOI 3aMeHbl YKPAWHCKUX BOIUTEABCKUX
yIOCTOBEpeHUH Ha poccuiickue [27, Bompoc Ne 10|, aubo obs3aHHOCTH 3ame-
HUTb YKPAWHCKOE BOJUTEABCKOE yOCTOBEPEHHE Ha POCCHUMCKOE, NEHCTBYIOLIEE
3aKOHOIATEABCTBO 10 00IIeMy npaBuay (4, 1. 13 ct. 25] He IpegycMaTpUBaeT.

OpHako BcTpedaroTcd cyAeOHble pelleHtd, IPsSMO HUAYINE Bpa3pes aazke
C U3AOXKEHHBIM, OYKBAaABHBIM TOAKOBaHHEM Ha3BaHHOTO PenepasbHOrO KOHCTH-
TYLIMOHHOT'O 3aKOoHa. Tak, B yacTHOCTH, [locranoBaeHuem [14] YerBepToro Kac-
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CallMOHHOTO cyaa obOie#d ropucaukiuu ot 11 ceHTsabps 2020 roma ocTaBAEHBI
0e3 ymoBaeTBOpeHUs TpeboBaHUS 3adBHUTeAd — rpaxkaaHuHa Poccutickoit dene-
paimu o0 OTMEHE ITOCTAHOBAEHUS O IIPUBAEYEHUHM K OTBETCTBEHHOCTH 3a yIIpaB-
A€HHE TPaHCIIOPTHBIM CPEIACTBOM BOIAMTEAEM, HE UMEIOIIUM IIpaBa yIIpaBACHUA
TPaHCHOPTHBHIM cpencTtBoM [3, 4. 1 cr. 12.7], xoTa rpaxxnaHuH B Pecrnybaunke
KprIM yripaBagA TPaHCIOPTHBIM CPEACTBOM Ha OCHOBAHHUMU BOIAUTEABCKOIO YIO-
CTOBEPEHHH, BBIIAHHOTIO Ha TeppuUTOpHH YKpauHbl. Cya B IaHHOM OEA€ B TOY-
HOCTHU IIOBTOPUA «MEWHCTPUMOBYIO» AOTHKY TOAKOBAaHHS 3aKOHOATEALCTBA, 0e3
KaKOro-AM00 YIIOMUHAHUS ITOAOKEHHH PenepasbHOTO KOHCTUTYIITMOHHOIO 33aKO-
Ha «O npuHaruu B Poccutickyio Peneparmio Pecriyoankm Kpeim 1 06pa3zoBaHum
B coctaBe Poccuiickoit Penepalinu HOBBIX CyOBeKTOB — Pecriybamku KpbiM 1 ro-
pona denepasbHoro 3HadYeHusa CeBacromnoas» [2, cT.12].

BMmecte ¢ Tem B 2014 romy pe3Ko OOOCTPHACS BOIPOC HEOOXOIUMOCTHU
OIIEpPaTHUBHON 3aMEHBbl YKPAWMHCKHX BOAUTEABCKHX IIpaB rpaxknaaH Poccuiickoi
denepanmu, IpoKUBAIOIIMM Ha TeppuTopusx Pecrybanku Kpsim u ropona Ce-
BaCTOIIOASI, TIPHOOPETIINM T'pazkaaHCTBO Poccuiickoit Penepariii B COOTBETCT-
BUH ¢ PenepasbHbIM KOHCTHUTYLIMOHHBIM 3aKOHOM «O INpUHATHH B PoccHICKYIO
denepanmio Pecriyoamku KpeiM 1 obpazoBanuu B coctaBe Poccuiickoit denepa-
IIUH HOBBIX CyOBeKTOB — Pecriy0amku KpbiM u ropoga cpemepasbHOro 3HaUYEHUS
CeBacTomoass» Ha POCCUHUCKHE, OCOOEHHO C yYeTOM 3arpeTa YIPaBACHHUS TPaHC-
IOPTHBIMH CPEACTBAMH HA OCHOBAHUU WHOCTPAHHBIX HAITMOHAABHBIX UAU MEXK-
JAYHAPOAHBIX BOAUTEABCKHX YAOCTOBEPEHUM IIPHU OCYIUECTBAECHUU IIPEAIIPHUHU-
MaTE€ABCKOM U TPYAOBOH NEATEABHOCTH, HEIIOCPEACTBEHHO CBA3aHHOM C yIIpaB-
A€HHEM TPaHCIIOPTHBIMHU cpeacTBamu [4, 1. 13 ct. 25].

B wacrtHOCTH, MOTPEeOHOCTE B O0COOOM PEryAHPOBAHUHN 3aMEHBI YKpPaHH-
CKHX BOOUTEABCKUX ITPAB Ha POCCHUHCKHE OAS YKA3aHHOW KaTEerOPpHUM TI'pazKIaH
TaKIKe€ OYEBHIHO CBF3aHa C TEM, YTO BCE BOAUTEAU — COTPYAHUKH KPBIMCKHUX
CIIEITMAaABHBIX CAYXKO (rmoaunus, B Tom uucae MBI, MYC, ckopass IIOMOIIb)
BBIHY3KZIEHBI OBIAU OBbI IlepecaBaTh d9K3aMeEHBI OAS [TOAYYE€HHS POCCHHCKOTO BO-
OUTEABCKOTO YIOCTOBEPEHHs, a 0e3 Hero OHU (PaKTHUYECKH He MOTAU ObI pabo-
TaTh A€TAABHO.

[as peutenusa atoi mpobaemsl [IpaButeabcTBo Poccutickoit Peneparim
IIPUHAAO COOTBETCTBYIOIIIEE IIOCTAHOBAEHHE, B COOTBETCTBHUH C KOTOPBIM IIpENLy-
cMaTpUuBasach 3aMeHa YKPaWHCKUX BOAUTEABCKHX IIpaB Ha poccuiickue 6e3
coadyu 9K3aMeHOB. [Ias 3aMeHbl TpeboBaaoOCh IIPENOCTaBUTH IIACIIOPT Ipakaa-
HuHa Poccuiickol ®enepaiiym, comepKallero CBeAEHNS O PETUCTPALIUU 10 MeC-
Ty JKHUTEABCTBa Ha Tepputopuax Pecryoankm Kpwsim maum ropoga CeBacTOIIOAS,
BOUTEABCKOE yIOCTOBEPEHHE, BbIIAHHOE Ha YKpauHe, AMOO MOKYMEHTBI, ITOM-
TBEPKAAIOIINE €TI0 IOAYYEHHE (IPHU OTCYTCTBHUH CaMOTIO yAOCTOBEPEHUSs), NOKY-
MEHT, BbIJAaHHBIM B COOTBETCTBUH C 3aKOHOOATEABCTBOM YKpauHbI A0 18 MmapTa
2014 roma ¥ HOATBEPKAAIOIIUN OTCYTCTBUE MEAUIIMHCKHX ITPOTHUBOIIOKA3aHUU
K YIIPaBA€HHUIO TPAHCHIOPTHBIMH CPEACTBAMH, CPOK AEHCTBHYA KOTOPOTO HE HC-
TeK [6, mIr. «O» 1.1]. To ecTh mAg 3aMeHBI B YCTAHOBAEHHOM «YIIPOIIIEHHOM» II0-
panke He TPebOBaAOChH 00s13aTEABHO IIPENCTAaBUTH YKPAWHCKOE BOOUTEABCKOE
YIOCTOBEPEHHE.

[Ipu 5TOM CpOK AeHCTBHA OAHHOTO IIocTaHoBA€HUS [IpaBuTeabcTBa Poccuii-
ckoii Penepariuu O6b1A orpaHudeH. OHO HercTBoBaAo ¢ 17 ceHTsaOps o 31 mexkabps
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2014 roma — 4O OKOHYaAHHA MEpexXomHoro mnepuoxa [2, cr. 6]. MuHUCTEpPCTBO
BHYTpeHHUX neA PD pazpaboraso nmpoekt [28], KOTOPBIM IpeaAarasoChb CAEAATH
[ericTBUe 3TOro mocraHoBaeHUs [IpaBureabcTBa Poccuiickoit deneparmu Oec-
CPOYHBIM, OTHAKO 3TOT IPOEKT IPUHAT He ObIA.

ITocae 1 auBapa 2015 roma 3amMeHa YKPaMHCKUX BOAUTEABCKHUX IIpaB Ha
POCCHHICKUE MOAXKHA ObIAa OCYIIIECTBASITBHCS TOABKO ITOCAE CAAYU TEOPETHIECKO-
ro U MIpakTHUYecKoro sK3aMeHOB. OgHako u mocae 1 guBapa 2015 roma, Ha-
CKOABKO ITO3BOASIET CYAUTH NOCTYITHAd MpakKTHKa, B Pecrybamke KpbiM mpomoa-
JKaaaCh 3aMeHa YKPaAWHCKHX BOAHUTEABCKHUX IIpaB Ha POCCHUMCKHE B YIIPOIIEH-
HOM rmopsiake [21]. YeTBepThI¥ KaCCAIlMOHHBIN CyZ OOIIEH IOPHUCAUKIIUU B CBO-
€M OIIPEIEACHHH YKas3aA, YTO «yIPOILIEHHBIH» (0e3 caadyu 9K3aMEeHOB) ITOPSII0K
oOMeHa BOAUTEABCKHUX YIOCTOBEPEHUH, BBIIAHHBIX OpraHaMHi I'oCyapCTBEHHOH
aBTOMOOHMABHOM HWHCHEKIIMH YKPaWHbI, IIPEOyCMOTPEH yKa3aHUeM [AaBHOTO
yIpaBAeHUs obecriedeHus 6e30I1acHOCTH OopokHoro apmskennd MB/I Poccuu ot
25 deBpaag 2015 roma Noe 13/4-1268. CaMm TEKCT 3TOT0 YKa3aHUsS B OTKPBITOM
JOCTyIle OOHAPYKUTH HE YAAAOCh U, COOTBETCTBEHHO, KaK-AH0O0 Ooaee ITpeaMeT-
HO aHaAM3UPOBaTh €T0 CoJAepzKaHHE 3aTPyAHUTEABHO. BO3MOKHO, YTO OO CHUX
IIOp YIIPOILUEHHBIN MOPSAOK 3aM€Hbl KpbIMYaHaMH YKPAWHCKHUX BOAHUTEABCKUX
IIpaB Ha POCCUMCKUE Ha ITPAKTHKE COXPAaHSETCs, XOTsS HOPMAaTUBHOHN 6a3bl Aad
9TOTO U HET.

KocBeHHO HEONPENEAEHHOCTh B BOIIPOCE YPETYAMPOBAHHOCTHU HEKOETO
«YIIPOILIEHHOTO» MMOPAAKa 3aMEHBbl YKPAMHCKHUX BOAUTEABCKHX IIpaB Ha POCCHUMH-
CKHe MOATBEPKAAET U CUTyallus, onucaHHas B OmnpeneseHuu BepxoBHOro cyza
Pecriyoankm Kpeim ot 31 oktabpa 2019 roma mo meay Ne 2-2004/2019: rpak-
naHuH Poccuiickoit ®enepaiiu, IIpOKUBAIONME Ha TeppUTOPHUH PecryOauKu
KpbiM, o6paTHAca 3a 3aMeHOH YKPaWHCKHX BOIUTEABCKHX IIPaB Ha POCCUHCKUE,
a Yupasaenue ['ocymapCTBEHHON MHCHEKIIMH 0€30IIaCHOCTH JOPOXKHOTO ABUIKE-
Hus MuHuHcTepcTBa BHYTpeHHUX neA Poccuiickoit deneparuu no PecrnyOanke
KpbIM, BbIZIaB €My B YIPOIIEHHOM ITOpsaKe (0e3 3K3aMeHOB) POCCHUIHCKHE ITpaBa,
U3BSIAO0 YKPaAWHCKHE, a TaKXe YyKPaWmHCKOE€ CBUIAETEABCTBO O PETUCTpAallUU
TPaHCIIOPTHOI'O CPEACTBA.

'paskgaHuH oOpaTHACS B Cyd, TpeOyd BepHYTh YKPAWHCKHE NOKYMEHTHI,
HO OTKa3aA B YAOBAETBOPEHHH €T0 TPeOOBaHWM, COCAABIINCH HA TO, YTO TAKOB
VIIPOILEHHBIH MOPSA0K 3aMeHbl BOAUTEABCKHX yAOCTOBepeHUH [21], mpu 3TOM
Cy[ OTMETHA, 4YTO [OAd COXPAHEHHS 3allpallliBaeMbIX NJOKYMEHTOB, I'pPakIaHUH
JOAKEH OBIA ITOAB30BATBCH HE «YIIPOIIIEHHBIM» ITOPSIAKOM, a «OOLIUM», MIPEemy-
cMOTpeHHBIM raaBoi IV IlpaBua mpoBeneHNs 5K3aMEHOB Ha IIPaBO YIIPABACHUL
TPaAHCIHOPTHBIMHU CPEACTBAMH U BbIla4M BOAUTEABCKHX YIOCTOBEPEHUU (Ipeny-
CMaTpHUBAIOIIUY caady KaK TEOPETHYECKOro, TaK U NPaKTHUYECKOT'0 5K3aMEHOB)
[8, ra. IV].

YrpollleHHbBIH XKe MOPsSA0K, KaK CAeoyeT U3 JaHHOTO CyAeOHOro pelleHud,
CBOAUTCH K TOMY, YTO B COOTBETCTBHH BCE C T€M K€ HeOIlyOAMKOBaHHBIM, Ha-
3BaHHBIM BBIIIE yKa3zaHUeM ['AaBHOTO yIpaBA€HHs oOecliedeHUsl 0e30IIaCHOCTH
nopozxHoro asuxkeHusa MBJI Poccuu ot 25 deBpaag 2015 roga Ne 13/4-1268
AL TpasKiaH, IpHoOpeTIINM I'pakaaHcTBO Poccutiickoii Penepanuu B COOTBET-
cTBUH C PenepasbHbBIM KOHCTHUTYIIMOHHBIM 3aKOHOM «O mpuHATHH B Poccuii-
ckyro Peneparnio Pecriybauku u obpaszoBaHuu B cocTraBe Poccutickoit Penepa-
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IITNH HOBBIX CyOBeKTOB — Pecriy0amku KpbIM U roposa cernepasbHOro 3HaAUYEHUS
CeBacTonoass» o6MeH BOOUTEABCKUX yAOCTOBEPEHUH, BBIAAHHBIX opraHaMu [o-
CYLapCTBEHHOI aBTOMOOMABHON WHCIIEKIIMEeH YKpaWwHbI OCYLIECTBASIETCS Ha
Teppuropusax Pecrrybauku Kpeim u ropona dpenepasbHoro 3HadeHuss CeBacToIIo-
Ad B IIOPAAKE, KOTOPBINM YCTAHOBAEH [Ad BbIAA4YU POCCHHMCKOIO HAllMOHAABHOI'O
BOAHUTEABCKOI'O yIOCTOBEPEHUA B3aMEH paHee BBIIAHHOI'O POCCHUMCKOI'O HAallUO-
HaABHOTO BOAUTEABCKOTO YIOCTOBEPEHHUS, T.€. 6€3 caadyu 9K3aMeHOB.

N3a02KEeHHOE BBILIE, [TO3BOAIET CAEAATh HECKOABKO BBIBOIOB.

Bo-niepBBIX, IPaBOIIPUMEHUTEABHOE TOAKOBAHHUE EHCTBYIOIIETO 3aKOHO-
[JaTeAbCTBA Cy/IaMU II03BOASIET C YBEPEHHOCTBIO CAEAATh BBIBOJ O (PAKTHUYECKOM
HaAWYWH 3alpeTa Ha yIIpaBA€HHE TPAHCIIOPTHBIMH CpPeACTBaMHU AHIlIAMHU (Kak
rpackaaHamMu Poccuiickoit ®Penepanyiy, Tak U MHOCTPAHIIAMH), UMEIOITUMH OH-
UaABHOE IIPaBO Ha IIOCTOAHHOE IIpoXuBaHUE B Poccuiickoit Penepaiivu.

Bo-BTOpBIX, Ha3zBaHHBIM BbIIIEe (PAKTUYECKHH 3alpeT IBCTBYET TOABKO
IIOCA€ NETAABHOI'O aHaAHW3a CAOXKHUBILENCA NPAKTUKHU IIPUMEHEHUA NEHCTBYIO-
IIETO 3aKOHOAATEABHOI'O PETYAHUPOBAHUS, BXOMAE KOTOPOTO SBCTBEHHO ITPOSBASI-
eTCHd HeCOBIIaJeHNe OYyKBAaABHOTO TOAKOBAHHUS MEHCTBYIOIIUX 3aKOHOIIOAOKEHUH
U TOTO TOAKOBaHHUd, KOTOPOE IIPHUAAETCH TEM K€ HOPMaM IIPaBOIIPHUMEHUTEAD-
Hasg OpakTUKa. [Ipyu 3ToM, XOTS HECOBIIAAEHHE CMBICAOB OyKBAaABHOIO U IIPaBO-
IIPUMEHUTEABHOIO TOAKOBAHUS ONHUX U TE€X K€ HOPM OYEBHIHO, BOIIPOCHI O IIPH-
4YMHAaX, OOIYCTUMOCTH H II€A€COOOPa3HOCTH MOMOOHOIO SBAEHUS TPeOYIOT OT-
JIEABHOT'O UCCAEJOBAHMA.

B-Tperbux, He KacasCh BOIIPOCOB KaKOM-AHMOO AOIIyCTHUMOCTH ITOJ0OHOTO
3aKOHOJATEABHOI'O PETYAHUPOBAHHS, TAKXe€, C O4YE€BHIAHOCTBHIO, BO3MOIKHO, CIe-
AQTBh BBIBOJZ, O HEHMCYEPIIAHHOCTH MOIAEPHHU3ALIMOHHOIO IIOTEHIIMAasa HCCAELyE-
MBbIX 3aKOHOIIOAOXKEHUH, B IIEPBYIO OUYEPENh — B CTOPOHY yIpouieHus. Tak, B 4ya-
CTHOCTHU, HPENCTABASETCH, YTO y (peaepasbHOrO 3aKOHOJATEAd €CTh BCE BO3-
MOZKHOCTH IIPOCTO M IIOHATHO IIPOIMCATBH 3allpPeT Ha yIIPaBAECHHE TPAHCIIOPT-
HbIMH CPEACTBAMH Ha OCHOBAHWH HHOCTPAHHOI'O BOAHUTEABCKOI'O yAOCTOBEpPE-
HHUd AWIIAM, UMEIOIIMM IIPaBO Ha IIOCTOSHHOE ITpoxkuBaHue B Poccuiickoit de-
nepainnu. Bece-taky, ecan (pU3NYECKOe AWII0 HAaMEPEHO IIOCTOSSHHO IIPOKUBATh
Ha Tepputopuu Poccuiickoil denepaiiyu, IIPEACTABALIETCHI AOTHMYHBIM U IIpa-
BHUABHBIM BO3AOXKHTH KOHTPOAb 3HAHUH TAKHMH AHWIIAMH IIPABHA JOPOIKHOIO
aBuUxKeHUda Poccuiickoint dPenepaniiu Ha COOTBETCTBYIOIIMN YIIOAHOMOYEHHBIMN
opraH Poccuiickoit ®enepaiuu.

[Ipu 3TOM IpeacTaBASIETCS, YTO B BOIIPOCHI O BBEIEHUU KaKOTI'0-AMDOO HC-
KAIOYEHHUS U3 JAaHHOIO [IPaBHAA, B TOM YHCAE€ B BHE YCTAHOBACHUSA II€PEXOMHBIX
IIEPUOA0B, AMOO BBIOEACHHSI OTOEABHOH KATETOPHU AHI], OAS KOTOPOM ObIA OBI
IIPUMEHUM HWHOM, HO YETKHUM U IIOHATHBIN IIPABOBOMN PEXKUM, OTHOCATCH K IUC-
Kpelun oeiepasbHOr0 3aKOHOJATEAd.
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The issues of the possibility of using a foreign driver's license by citizens
of the Russian Federation and foreigners permanently residing in the territory
of the Russian Federation have ambiguous regulatory regulation, which leads
to discrepancies both in its theoretical understanding and in law enforcement
practice.

The basic document regulating legal relations in this area is the Conven-
tion on Road Traffic, to which the Russian Federation is also a party. This Con-
vention, among other things, establishes requirements for monitoring the
availability of the necessary knowledge and skills of the driver as a necessary
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prerequisite for issuing a driver's license [1, Article 41]. In particular, this Con-
vention stipulates [1, paragraph 2 of Article 41] that the Contracting Parties
recognize any national driver's license that meets the requirements of [1, An-
nexes No. 6 and No. 7] of the said Convention.

In order to bring the national legislation of the Russian Federation in line
with the requirements of the said Convention, a Federal Law was adopted |5,
Article 1], which, among other things, supplemented Article 25 of the Federal
Law “On Road Safety” with paragraph 12, according to which, as a general
rule, persons permanently or temporarily residing or staying in the territory of
the Russian Federation, are allowed to drive vehicles on the basis of Russian
national driving licenses, and in the absence of such — on the basis of foreign
national or international driver's licenses, it does not establish the division of
persons for admission to driving vehicles into Russian citizens, foreign citizens
or stateless persons [4, paragraph 12 of Article 25], which allows, at first
glance, applying a literal interpretation, to conclude that there is a general abil-
ity to drive vehicles in the Russian Federation Both foreigners permanently re-
siding in the Russian Federation and citizens of the Russian Federation on the
basis of a foreign driver's license. Exceptions to this general rule are related to
the implementation by individuals of labor and entrepreneurial activities di-
rectly related to the need to drive a vehicle on the territory of the Russian Fed-
eration [4, paragraph 13 of Article 25]: in these cases, it is necessary to obtain
a driver's license of the Russian national sample.

This interpretation is also confirmed in judicial practice. Thus, by the de-
cision of the Supreme Court of the Russian Federation of December 6, 2017,
proceedings were terminated on an administrative offense, the composition of
which consists in driving a vehicle by a driver who does not have the right to
drive a vehicle [3, part 1 of Article 12.7], in respect of a foreign citizen who has
a residence permit in the Russian Federation and drives a vehicle on based on
a driver's license issued in the Republic of Armenia. As the court pointed out,
the combined interpretation of paragraph 1 of Article 41 of the Convention on
Road Traffic, paragraphs 12 and 13 of Article 25 of the Federal Law “On Road
Safety” and paragraph 2.1.1 of the Rules of the Road (obliging, among other
things, to have with you and at the request of police officers to hand over to
them, for verification, a driver's license or a temporary driving permit a vehicle
of the corresponding category or subcategory) [7, paragraph 2.1.1.] allows us to
conclude that, that persons on the basis of national or international driving li-
censes are allowed to drive vehicles on the territory of the Russian Federation,
except for those cases when driving vehicles occurs on the basis of foreign na-
tional or international driving licenses when carrying out entrepreneurial and
labor activities [10].

Similar conclusions are contained in the Bulletin of Judicial Practice on
Administrative Cases of the Sverdlovsk Regional Court [23, Example No. 2 of
sub-section 1 of Section III] for the fourth quarter of 2019, which separately
emphasizes that the interpretation of paragraph 12 of Article 25 of the Federal
Law “On Road Safety” by extending the validity of this norm only to foreign citi-
zens and stateless persons is erroneous. From the literal content of the above
norm, it follows that it regulates the admission to driving vehicles of citizens of
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any categories, regardless of their citizenship. Attention is also focused on the
fact that the obligation to exchange a driver's license when changing citizen-
ship is not provided for by the current legislation. At the same time, a specific
court case is given as an example, in which the court of general jurisdiction,
based on the above interpretation, concluded that the national driver's license
of Ukraine issued to the applicant in the case, who is a citizen of the Russian
Federation, was recognized in the Russian Federation before she transferred
her usual place of residence to the territory of the Russian Federation [19].

A similar interpretation is also found in documents, explanations and
answers to questions from other authorities, such as the Commissioner for
Human Rights in Crimea [25, paragraph 9, Chapter 8], the Prosecutor Gener-
al's Office (although with an emphasis on the inconsistency of judicial practice
and stating the need to seek clarification from the Ministry of Justice of the
Russian Federation and the Supreme Court Of the Russian Federation) [24],
bodies of the Ministry of Internal Affairs of the Russian Federation [26, ques-
tion No. 3; 27, question No. 10].

At the same time, a significant part of the law enforcement practices of
the Supreme Court of the Russian Federation in this matter since 2014 has
been based on a different interpretation of the aforementioned provisions of the
Convention on Road Traffic and the Federal Law “On Road Safety”.

So, in particular, by a Resolution of October 10, 2014, the Supreme
Court of the Russian Federation refused to satisfy a person found guilty of
committing an administrative offense in the Leningrad Region of his claim to
cancel the acts of bringing to responsibility under part 1 of Article 12.7 of the
Administrative Code of the Russian Federation, since he is a permanent resi-
dent (on the basis of a residence permit) in the Russian Federation by a foreign
citizen, the provisions of legal norms, allowing driving a vehicle in the Russian
Federation on the basis of a foreign national driver's license issued on the terri-
tory of Ukraine is not applicable to it, since they apply to foreign citizens tem-
porarily staying in the Russian Federation [11].

In this decision, the Supreme Court of the Russian Federation also re-
ferred to paragraph 7 of Article 41 of the Convention on Road Traffic, which
provides that the Contracting Parties are not obliged to recognize as valid na-
tional or international driving permits issued in the territory of another Con-
tracting Party to persons who had their usual residence in their territory at the
time of issuance of this driver's license or who have transferred their habitual
residence on their territory after the issuance of this certificate (subparagraph
a); recognize the validity of the above-mentioned driver's licenses issued to
drivers whose usual place of residence at the time of issuing the certificates
was not in the territory where the certificates were issued, or who moved their
place of residence after issuing the certificates to another territory (subpara-
graph b). To put it simply, the above-mentioned, quoted norms do not prohibit,
but also do not oblige the Contracting Parties to recognize the issued national
certificates on their territory, leaving this issue with all possible features and
reservations at the mercy of national legislation.

Later, by Resolution No. 38-AD18-8 of December 27, 2018, the Supreme
Court of the Russian Federation also refused to satisfy another applicant's
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claim also to cancel the acts on bringing to responsibility for driving a trans-
port driver in the Tula region that does not have the right to drive a vehicle [3,
part 1 of Article 12.7]. As the court pointed out, a citizen brought to adminis-
trative responsibility, to whom a passport of the Russian Federation was issued
by the authorized body on March 13, 2015, did not have the right to drive
a vehicle on the basis of a driver's license issued in the Republic of Uzbekistan,
since the provisions of subparagraph “b” of paragraph 2 of article 41 of the
Convention on Road Traffic and paragraphs twelve, 13 Articles 25 of the Feder-
al Law “On Road Safety”, which allow driving a vehicle in the Russian Federa-
tion on the basis of a foreign national driver's license, apply to foreign citizens
temporarily staying in the Russian Federation [9].

At the same time, the decision of the Tula Regional Court (left unchanged
by the above-mentioned resolution of the Supreme Court of the Russian Feder-
ation) in the same case separately emphasizes that, since the applicant is a cit-
izen of the Russian Federation, is not a person permanently or temporarily re-
siding or temporarily staying on the territory of the Russian Federation, the
state of his national (civil) affiliation is The Russian Federation, therefore, the
national documents for it are the documents, issued by the competent authori-
ties of the Russian Federation for use on the territory of the Russian Federa-
tion, and all other documents issued to him on the territories of other states
and are national for them are foreign documents and are subject to use on the
territories of these states [18]. In this message, a fundamentally different un-
derstanding of the term “persons permanently residing in the territory of the
Russian Federation” is important, according to which, as a matter of course,
not requiring evidence, the thesis is established that such persons and citizens
of the Russian Federation are not the same.

Another situation is when, even in the absence of unity of law enforce-
ment practice, the interpretation of the legislation, according to which a ban on
the use of foreign rights to citizens of the Russian Federation is still estab-
lished, became dominant in the end: by the decree of an authorized official,
a citizen is brought to administrative responsibility for all the same driving on
the territory of the Chuvash Republic by a driver who does not have the right to
drive a vehicle by means of [3, part 1 art. 12.7], and he was given an adminis-
trative penalty in the form of an administrative fine in the maximum amount
provided for by law (15,000 rubles), then by the decision of the district court of
general jurisdiction [22], left unchanged by the court of the subject [20], the
said decision of the official was changed, the amount of the administrative fine
was reduced to 6,000 rubles. (due to the absence of aggravating circums-
tances), after which the court of cassation instance, based on the results of the
appeal, the decisions on the case of an administrative offense that have entered
into force and the decisions on the results of consideration of the complaint,
satisfies [16] the applicant's complaint and terminates the proceedings on the
case of an administrative offense due to the absence of the composition of an
administrative offense [3, paragraph 2 part 1 of Article 24.5].

By Resolution No. 31-AD20-6 of December 9, 2020, the Supreme Court
of the Russian Federation, although it refused to satisfy the requirements for
the cancellation of the decision to terminate proceedings in the case of bringing
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to responsibility due to the expiration of the statute of limitations for bringing
to administrative responsibility, however, pointed to a judicial error in the low-
er court's decision caused by an incorrect interpretation of the law, again em-
phasizing the permissibility of driving vehicles in the Russian Federation in the
presence of a foreign national driver's license only for persons, temporarily
staying on its territory, to which the person against whom an administrative
offense case was initiated, who has been a citizen of the Russian Federation
since April 28, 2015, does not apply, and therefore does not have the right to
use a driver's license issued on the territory of Ukraine on the territory of the
Russian Federation.

Similarly, in similar situations, with slight variations in the plots of cas-
es, the interpretation of this regulation is carried out in other decisions of the
cassation courts of general jurisdiction, which were not the subject of appeal to
the Supreme Court of the Russian Federation.

So, for example, the First Court of Cassation of General Jurisdiction, by
its decision [12], refused the demands for the cancellation of the decision on
bringing to responsibility under part 1 of Article 12.7 of the Administrative
Code of the Russian Federation [3, part 1 of Article 12.7] to the applicant, who
has both the citizenship of the Russian Federation and the citizenship of the
Republic of Tajikistan, driving a vehicle in the city Kaluga on the basis of the
national driver's license of the Republic of Tajikistan. The Second Cassation
court of general jurisdiction, when resolving a case with similar circumstances,
also refused [13] to the applicant, who had both the citizenship of the Russian
Federation and the citizenship of a foreign state, the requirements for the can-
cellation of the decision to bring to responsibility for driving a vehicle in the Ya-
roslavl region on the basis of the national driver's license of Ukraine. The Fifth
and Eighth Cassation courts of general jurisdiction came to the same conclu-
sions in the same situation, considering cases on bringing to administrative re-
sponsibility a citizen of the Russian Federation driving a vehicle in the Stavro-
pol Territory on the basis of a national driver's license issued in the Republic of
Turkmenistan [15] and a foreign citizen who had a residence permit in the
Russian Federation driving a vehicle in the Kemerovo region on the basis of
a foreign driver's license [17].

Thus, the practice of interpreting the same norms by different subjects is
contradictory, however, the vast majority of court decisions use an interpreta-
tion prohibiting citizens of the Russian Federation from driving a vehicle on the
territory of the Russian Federation on the basis of a foreign driver's license, re-
gardless of their actual place of residence, or the simultaneous presence of citi-
zenship of another state. The same prohibition applies to foreign citizens per-
manently residing in the Russian Federation.

This already difficult picture is complemented by the situation that has
developed for residents of the Republic of Crimea and the federal city of Sevas-
topol, the regulatory regulation for which issues of validity of driver's licenses
issued in Ukraine, as well as issues of exchanging driver's licenses issued in
Ukraine for Russian-style driver's licenses has certain features.

According to the general rule established by Article 12 of the Federal
Constitutional Law “On the Admission of the Republic of Crimea to the Russian
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Federation and the Formation of New Subjects within the Russian Federation —
the Republic of Crimea and the Federal City of Sevastopol” [2, art. 12] in the
territories of the Republic of Crimea and the federal city of Sevastopol, docu-
ments issued by state and other official bodies of Ukraine, state and other offi-
cial bodies of the Autonomous Republic of Crimea, state and other official bo-
dies of the city of Sevastopol are valid, without limitation of their validity and
any confirmation by state bodies of the Russian Federation, state bodies of the
Republic of Crimea or state bodies of the federal city of Sevastopol. This regula-
tion applies, among other things, to driver's licenses.

Taking into account the above, using a literal interpretation of the provi-
sions of the named Federal Constitutional Law, Ukrainian-style driver's li-
censes are indefinite (obviously, if the validity period of the certificate is not in-
dicated on the documents themselves) and valid at least on the territory of the
Republic of Crimea and the federal city of Sevastopol, while using a literal in-
terpretation of paragraph 12 of Article 25 of the Federal Law “On road safety”
(see above), and then on the entire territory of the Russian Federation. Moreo-
ver, there are no deadlines for the mandatory replacement of Ukrainian driver's
licenses with Russian ones [27, question No. 10], or the obligation to replace a
Ukrainian driver's license with a Russian one, the current legislation does not
provide for a general rule [4, paragraph 13 of Article 25].

However, there are court decisions that directly contradict even the
stated, literal interpretation of the named Federal Constitutional Law. So, in
particular, by the Decision [14] of the Fourth Cassation Court of General Ju-
risdiction of September 11, 2020, the claims of the applicant, a citizen of the
Russian Federation, to cancel the decision on bringing to responsibility for
driving a vehicle by a driver who does not have the right to drive a vehicle [3,
part 1 of art. 12.7], although a citizen in the Republic of Crimea was driving
a vehicle on the basis of a driver's license issued on the territory of Ukraine.
The court in this case exactly repeated the “mainstream” logic of the interpreta-
tion of legislation, without any mention of the provisions of the Federal Consti-
tutional Law “On the Admission of the Republic of Crimea to the Russian Fed-
eration and the Formation of new subjects within the Russian Federation - the
Republic of Crimea and the Federal city of Sevastopol” [2, Article 12].

At the same time, in 2014, the issue of the need for prompt replacement
of Ukrainian driver's licenses of citizens of the Russian Federation residing in
the territories of the Republic of Crimea and the city of Sevastopol, who ac-
quired citizenship of the Russian Federation in accordance with the Federal
Constitutional Law “On the Admission of the Republic of Crimea to the Russian
Federation and the Formation of New Subjects within the Russian Federation —
The Republic of Crimea and the federal city of Sevastopol” to Russian ones, es-
pecially taking into account the prohibition of driving vehicles on the basis of
foreign national or international driver's licenses when carrying out entrepre-
neurial and labor activities directly related to driving vehicles [4, paragraph 13
of Article 25]|. In particular, the need for special regulation of the replacement
of Ukrainian driver's licenses with Russian ones for this category of citizens is
also obviously related to the fact that all drivers — employees of the Crimean
special services (police, including traffic police, Ministry of Emergency Situa-
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tions, ambulance) would have to retake exams to obtain a Russian driver's li-
cense, and without it they actually couldn't work legally.

To solve this problem, the Government of the Russian Federation
adopted a corresponding resolution, according to which it was envisaged to re-
place Ukrainian driver's licenses with Russian ones without passing exams. To
replace it, it was required to provide a passport of a citizen of the Russian Federa-
tion containing information about registration at the place of residence in the ter-
ritories of the Republic of Crimea or the city of Sevastopol, a driver's license is-
sued in Ukraine, or documents confirming its receipt (in the absence of the certifi-
cate itself), a document issued in accordance with the legislation of Ukraine before
March 18, 2014 and confirming the absence of medical contraindications to driv-
ing vehicles, the validity of which has not expired [6, paragraph “b” of paragraph
1]. That is, in order to replace it in the established “simplified” procedure, it was
not necessary to present a Ukrainian driver's license.

At the same time, the validity period of this decree of the Government of
the Russian Federation was limited. It was valid from September 17 to Decem-
ber 31, 2014 — until the end of the transition period [2, Article 6]. The Ministry
of Internal Affairs of the Russian Federation has developed a draft [28], which
proposed to make this decree of the Government of the Russian Federation in-
definite, but this draft was not adopted.

After January 1, 2015, the replacement of Ukrainian driver's licenses with
Russian ones was to be carried out only after passing theoretical and practical
exams. However, even after January 1, 2015, as far as available practice allows,
the replacement of Ukrainian driver's licenses with Russian ones in a simplified
manner continued in the Republic of Crimea [21]. The Fourth Cassation Court of
General Jurisdiction in its ruling indicated that the “simplified” (without passing
exams) procedure for exchanging driver's licenses issued by the state Automobile
Inspection bodies of Ukraine is provided for by the instruction of the Main Direc-
torate for Road Safety of the Ministry of Internal Affairs of Russia dated February
235, 2015 No. 13/4-1268. The text of this instruction itself could not be found in
the public domain and, accordingly, it is difficult to analyze its content in any
more substantive way. It is possible that until now the simplified procedure for
the replacement of Ukrainian driver's licenses by Crimeans with Russian ones
remains in practice, although there is no regulatory framework for this.

Indirectly, the uncertainty regarding the settlement of a certain “simpli-
fied” procedure for replacing Ukrainian driver's licenses with Russian ones is
confirmed by the situation described in the Ruling of the Supreme Court of the
Republic of Crimea dated October 31, 2019 in case No. 2-2004/2019: a citizen
of the Russian Federation residing in the territory of the Republic of Crimea
applied for the replacement of Ukrainian driver's licenses with Russian ones,
and the Management State Road Safety Inspectorate of the Ministry of Internal
Affairs of the Russian Federation for the Republic of Crimea, having given him
a simplified procedure (without exams) Russian license, seized Ukrainian, as
well as Ukrainian certificate of registration of the vehicle. The citizen appealed
to the court, demanding the return of Ukrainian documents, but refused to sa-
tisfy his demands, referring to the fact that this is the simplified procedure for
replacing driver's licenses [21], while the court noted that in order to preserve

109



1(125)-2022 KpraHvECKan MbiCAk

the requested documents, the citizen had to use not the “simplified” procedure,
but the “general” one provided by the chapter IV Rules for conducting examina-
tions for the right to drive vehicles and issuing driver's licenses (providing for
the passing of theoretical and practical exams) [8, Chapter IV].

The simplified procedure, as follows from this court decision, boils down to
the fact that, in accordance with the same unpublished, above-mentioned in-
struction of the Main Directorate for Road Safety of the Ministry of Internal Affairs
of Russia dated February 25, 2015 No. 13/4-1268 for citizens who acquired citi-
zenship of the Russian Federation in accordance with the Federal Constitutional
Law “On the Adoption of to the Russian Federation of the Republic and the forma-
tion of new subjects within the Russian Federation — The Republic of Crimea and
the federal city of Sevastopol” the exchange of driver's licenses issued by the State
Automobile Inspectorate of Ukraine is carried out on the territories of the Republic
of Crimea and the federal city of Sevastopol in the manner prescribed for the is-
suance of a Russian national driver's license to replace the previously issued Rus-
sian national driver's license, i.e. without passing exams.

The above allows us to draw several conclusions.

Firstly, the law enforcement interpretation of the current legislation by the
courts allows us to conclude with confidence that there is an actual ban on driv-
ing vehicles by persons (both citizens of the Russian Federation and foreigners)
who have an official right to permanent residence in the Russian Federation.

Secondly, the above-mentioned actual prohibition appears only after a de-
tailed analysis of the current practice of applying the current legislative regula-
tion, the entry of which clearly shows a discrepancy between the literal inter-
pretation of the current legal provisions and the interpretation given to the
same norms by law enforcement practice. At the same time, although the dis-
crepancy between the meanings of the literal and law-enforcement interpreta-
tion of the same norms is obvious, questions about the causes, permissibility
and expediency of such a phenomenon require a separate study.

Thirdly, without touching on the issues of any permissibility of such leg-
islative regulation, it is also obviously possible to conclude that the moderniza-
tion potential of the studied legal provisions is inexhaustible, primarily in the
direction of simplification. So, in particular, it seems that the federal legislator
has every opportunity to simply and clearly prescribe a ban on driving vehicles
on the basis of a foreign driver's license to persons who have the right to per-
manent residence in the Russian Federation. Still, if an individual intends to
permanently reside on the territory of the Russian Federation, it seems logical
and correct to assign control over the knowledge of such persons of the rules of
the road of the Russian Federation to the relevant authorized body of the Rus-
sian Federation. At the same time, it seems that questions about the introduc-
tion of any exception to this rule, including in the form of establishing transi-
tional periods, or the allocation of a separate category of persons for whom
a different, but clear and understandable legal regime would be applicable, be-
long to the discretion of the federal legislator.
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IlonaTue u IIPH3HAKH mpnnnqecxoifl npouoeaypsl

H.C. PomaHeHKO"

AnHoTamusa. B craTbe paccMaTpUBaeTCd pa3BUTHE TaKOM KaTErOpHUU KakK IOpHU-
audeckad Ipoleaypa, IoJ4EPKUBAETCA €€ NUCKYCCUOHHBIN XapakTep, IPUBOAATCI CO-
BPEMEHHBIE IIOAXO0AbI K OIIPEAECACHHUIO JAHHOTO IIOHATHAI.

ABTOpPOM TIIOMUEpPKUBAETCH BBIPAKEHHBIH IOPUANYECKUH (IIpaBoBOi) XapakTep
IPOLIEAYPRI, a TakK¥XKe IIPaBOBOM pe3yAbTaT, KOTOPBIM BAHUSET Ha HaAW4YHE U peasusa-
IIUIO ITPaBOBOH Ipoleaypbl. ABTOPOM AT (DOPMHUPOBAHUS ITOAHOIIEHHOTO OIIPEleACHUS
IOPUANYECKOH (IpaBOBOH) MpPOLeAyphl BBIAEATIOTCS CAEAYIONIINE IIPHU3HAKU: OpraHu3a-
LUOHHO-TIPaBOBOH XapaKTep; HAallPaBACHHOCTh Ha JOCTHXKEHHE IIPABOBOIO PE3yABTATA;
IIOCAE€JOBATEABHOCTDb ACUCTBUM (aKTOB) NOBEAECHHUH; HaAUYHE MOJEAN IIOBEACHHUS U €€
CAYKEOHBIH HMAW WHHUIIMATUBHBIM XapaKTep; UEePapXUYHOCTh; AUHAMHU3M; hopMasbHasd
OolpeneAeHHOCTb. Ha oCHOBaHMM BBIAEACHHBIX IIPH3HAKOB IIPEAAAracTCd aBTOPCKOE
oIIpefieAeH1E ITOHSTHS I0OPUANYECKOH (IpaBOBOH) IIpoLeyPhl.

KaroueBbIe cAOBa: IOpHUAMYECKas IPOLeAypa; IIpaBoBasd IPOoLeaypa; IopHuaude-
CKHH IIPOLIECC; TeOpHud IIpaBa.

HaCTO4IIlee BpEMA B HAYYHON AUTEPATypPE MOXKHO BCTPETUTH MHOTO
Pa3AMYHBIX OIIPEAEACHUN IOPUAUYIECKON IPOIeayPhI.
B oredyecTBEeHHOU IOPHUANYECKON AHTEpaType KoHIla XX BeKa
IopuanuYecKasa IIpoleaypa TPAaOUIIMOHHO OIIPENEATIAACh KaK «HOP-
MaTHUBHO YCTAHOBAEHHBIM IOPSAO0K OCYIECTBACHUS IOPUANYECKOU
OeATEABHOCTH, O0ECIIEYUBAOIINN pearru3alluio HOPM MaTepPHaAABHOIO IpaBa U OC-
HOBaHHBIX HA HUX MaTe€pPHAaAbHBIX IIPAaBOOTHOLIEHUH, OXpaHAEeMbIM OT Hapylle-
HHU4 [IPaBOBBIMHM CaHKUUAMID [1, c. 97].
B Teopuu mpoiieccyasbHOro mpasa NpoLeaypa IIOHHMMaAach KaK HOPMATHB-
HOE IIPaBUAO, BOIIAOIIIAEMOE B ITPABOBOM PETYAUPOBAHHHN OOIIIECTBEHHBIX OT-
HOIIIEHUH, 4YTO IOPOKAAaeT HEOOXOAUMOCTh B BBLAECACHUU TPAMUIIMOHHBIX ITPO-
LECCYaAbHBIX OTpacAeld (rpazkIaHCKO-IIPOIIECCYaAbHOTO, YTOAOBHO-IIPOIIECCY-
aAbBHOTO IIpaBa U APYyTrux) [2, c. 3|. JaHHbBIN NIoaAXod pa3geAsSiOT MHOTHE OTede-
CTBEHHBIE YYE€HbIE.
Tak, 1.B. [laHOBa IOHHUMAaET «IIPAaBOBYIO IMPOLEAYPY KaK ypPeryAHnpOBaH-
HbIM 3aKOHOOATEABCTBOM IIOPSAOK COBEPILIECHHS OPUAWNYECKUX OEHUCTBUM, Ha-
IIPaBAEHHBIX Ha JOCTHUXKEHHE IIPaBOBOI0O pe3yAbTaTanr 5, c. 23].
O. B. 9lk0oB€HKO B CBOIO o4epeab IIOHUMAET 10 IOPUAUYECKON ITPOLIEay-
pPO¥ «yCTAHOBAEHHBIN IIOPAOOK OCYIIECTBACHUA IOPUAWYECKOM MOEATEABHOCTH»,
a AeaTeAbHOCTH CynoB, B ToM 4yucae KoncturynuonHoro Cyna Poccuiickoit de-

* PomaHenrxo Huxuma Cepzeeeuu, mipernofgaBaTeAb Kaeapbl TEOPHUU U UCTOPUU TOCY-
mapcrBa U npaBa baiikaabCKoro rocygapcrBeHHOro yHuBepcurera (r. Mpkyrck). E-mail: nrserg91@
gmail.com
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Jepalyy, OHa IIpefaaraeT paccMaTpuBaThk KakK Pa3HOBUAHOCTL IIPABOBOM IIPO-
neaypsl [9, c. 7].

M. O. E¢dpeMoB 1opuandecKyo HPOLEAYyPY OIPeNeAsdeT KaK «yPeryAHupo-
BaHHBIN HOPMAaTHBHO-IIPABOBBIMH aKTaMH IIOPSA0K AEHCTBUU OPraHOB 3aKOHO-
[JATEABHON, NCIIOAHUTEABHOH M CyAeOHOM BAACTHU IIO0 peaAu3allud X (PYyHKIIUH
U 3agaw [3, c. 10].

M. C. CmoagHOB, TOBOPHUT O TOM, YTO OPHUAWYECKAad Mpoleaypa MIpen-
cTaBAasgeT coboil «pearn3yeMylo B IIPABOBOH Cpelle HepapXHUUeCKU TOCTPOEHHYIO
LIeA€COO0pa3HYyIO0 IIOCAEIOBATEABHOCTb NEeHCTBUI, IIpeaBapUTEABHO 3aKpEIA€H-
HBIX Ha HOPMATHUBHOM HAHW HHAWUBHUAYAaAbBHOM YPOBHE M HAIIPaBAE€HHBIX Ha IOC-
THUIKEHHE IIPABOBOTO pE3yAbTaTa — YCTAHOBACHUE, PEAAM3AllHUI0 U 3alluTy IIpa-
Ba» [6, c. 33].

P. C. Tuxuii ToBOpUT O TOM, YTO IOpHUAUYECKAs IIpolleaypa — «3TO HOpMa-
THUBHAsI pEraaMeHTallkd OCYILIECTBACHHA IIPABOBOM MAEATEABHOCTH, CBA3aHHOU
C peaausaiyieil mmpaB U 0093aHHOCTEH yYaCTHUKaMH OOIIIECTBEHHBIX OTHOIIIE-
HUMH, a TaKKe pa3pelnieHueM IOPUANYECKHUX JIEA U CIIOPOB [8, c. 23].

CaenyeT OTMETHUTH, YTO IIPEACTABACHHBIE IIOAXOAbl YKa3aHHBIX aBTOPOB
OTHOCHUTEABHO OIIPENEACHUL IOPUAUYECKON ITPOLEAYPhI ITOAYEPKHUBAIOT €IHUHCT-
BO B TOM, 4YTO IOpHUAHMYECKad IIPOLEAypa Peasu3yeTcd B XOUAE IOPUANYECKOH
[EeITEeAPHOCTH U €€ Pa3AUYHBIX (POPM: 3aKOHOAATEABHOM, MCIIOAHUTEABHOU, Cy-
[AeOHOM U T.II.

[To HameMy MHEHHUIO, YUHUTBIBAsd ONIpeAeAeHUs, cHOPMYAUPOBaAHHbIE BBI-
1re, Mbl BHAVM, 49TO PE€Yb HUAET HE IIPOCTO O IIPOLEAypPEe, a UMEHHO O IOpHUAUYe-
CKOH (IIpaBOBOM) IIPOILIEAYPE OCYIIIECTBASIEMOM B XO[e KaKOH-AHOO IopUamde-
CKOHU (IpaBOBOM) NeITEABHOCTH.

XapakTepHu3yeTcs 3Ta Ipoleaypa TeM, YTO TPeOOBaHUSA K €€ OCYIIECTBAE-
HUIO YCTAHOBAEHBI B 3aKOHE HAM 3aKOHOILATEAEM, OCYIIIECTBASETCS OHA CIIEIIH-
aABHBIM CYOBEKTOM, ITOPSZOK €€ OCYILECTBACHUS PEerAaMeHTHPOBAH, OHA IIOCAE-
JOBaTEeAbHA U OJANUTEABHA 110 BPEMEHHU U IIPUBOAUT K KOHKPETHOMY PE3yABTATY.

CaenyerT TakzKe y4YHUTBHIBATH WHOM IMOAXON B IIOHMMAHUH IOPUANYECKON
npouenypsl. I1. IT. Aanr cuuraer, 4To «IIpaBoBad IIPOLEAYPaA — 3TO CTPYKTYPHBIN
5AEMEHT IOPHUANYECKOTO IIPollecca, HOPMaTUBHO-YCTAHOBAEHHBIN MOPSOOK (CHC-
TeMa) OCYILIECTBAEHUSI IIOCA€IOBATEABHBIX OPHUAUYECKHU 3HAYUMBIX OEUCTBUH,
HaIlpaBACHHBIM Ha peasu3allll0 HOPM MaTE€PHAABHOIO IIpaBa, OXpPaHAEMBIN OT
HapyIlIeHUH IpaBOBbIMU CAaHKIIUIMW» (4, c. 84].

T. B. CaxHOBa rOBOPHUT, YTO IIPOIlEAypa B CAMOM OOIIlEM CMBICAE TIPE[-
CTaBAdeT CO0OM «psn (POpMaANM30BAHHBIX yCTAHOBAEHUM, HAIIPABACHHBIX Ha
JIOCTUXKEHUE OKUAAEMOI'0 U AETEPMUHHUPOBAHHOIO pe3yAbTaTar. B TakoM IIOHHU-
MaHHUH IIpoleaypa CBOHUCTBEHHA AIOOOH IleA€HAITPaBAEHHOU (HE TOABKO IOPUIH-
YEeCKOM) AedTEeABHOCTH U BCEM OTPACASM IIpaBa KaK OIIOCPEAYIOIIUM OCOObIe CO-
[IMAaAbHBIE OTHOIIEHUH OAd OOCTUXKEHUA OIIPENEACHHBIX COLIMAABHBIX IIEAEH,
BBbIpasKe€HHbBIX B Iopuaudeckod popme [7, c. 9-13].

PesyarTaT, mocturaemsnlii B XO[4e IIPaBOBOM ITPOLEAYPHI, II03BOAIET T'OBO-
PUTH 0 ee 00sI3aTEAPHOM HAAMYHH U peasusanud. [Ipu 5ToM mpaBUABHEE TOBO-
PHUTE HE O KOHEYHOM, a IIPOMEXKYTOYHOM PE3YABTATE.

YrnoMuHaeMbI HaMH PE3yAbTAT MOCTHUTAETCH B XOLE AESITEABHOCTH IOCY-
JapCTBEHHBIX OPTraHOB (IOAKHOCTHBIX AUWII) AEHUCTBYIOIINX B IIyOAMYHOM HHTE-
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pece HAM OeITEeABHOCTH (PU3HMYECKUX U IOPUANYECKHX AUIL JAEHCTBYIOIINX B Ya-
CTHOM (CBOEM HAHU 4Yy>KOM) HHTepece. [1eaTeAbHOCTb I'oCylapCTBEHHBIX OPraHOB
HAM (PU3UYECKUX U IOPUANYECKUX AUI] BCErZla CBdA3aHa C IPaBOM U MOIKET Of-
HOBPEMEHHO HOCHUTB ITPABOBOM U (HAH) OpraHU3allMOHHBIN XapakTep.

[IpaBOBOM MAM OpPraHU3AllMOHHBIN XapaKTep A€ITEABHOCTH OIIPENEASIETCS,
BO-IIEPBBIX, COOTBETCTBYIOIIIUMU HOPMaMH MaTE€PHUAABHOI'O HAHM IIPOLIECCYAABHO-
0 3aKOHOZATEABCTBA, a BO-BTOPBIX, IPEAYCMOTPEHHON 3TUMHU HOPMaMHU IIOCAE-
[OBATEABHOCTBIO MEUCTBUH (AKTOB IIOBENEHUSI) COOAIONEHHE KOTOPBIX MOIKET
HOCHUTB 00sI3aTE€ABHBIN UAM BCIIOMOTATEABHBIN XapaKTep.

TakuMm ob6pa3oM, HePBBIH NPU3HAK IOPUAUYECKON HIPOIEAYPhl 3aKAIOYAET-
Cd B TOM, YTO OHA II0 CBOEMN CYTH BBIIIOAHSET ABOMCTBEHHYIO OPraHHU3allMOHHO-
IIpaBOBYIO poAb. C OHOM CTOPOHBI, €€ OCYILIECTBAECHHE B X0/1€ AE€ATEABHOCTH Ja-
€T IpeacTaBA€HHE 00 OPraHH3aIlMOHHOU CTPYKTYpPE HEATEABHOCTH U ITOCAEIOBA-
TEABHOM [BHKEHHU OT CTaAWUM K CTaAUHU, C APYTOM CTOPOHBI (IIpaBOBOM) pazbsic-
HAeT KaKue AeHCTBHUS U B KaKOH ITI0CAEI0BATEABHOCTH [JOAKHBI ObITH COBEPILIEHE,
YKa3bIBaeT Ha IIOCAEACTBUA COBEPIIEHUA TEX HMAU HHBIX NEUCTBUM, II03BOASET
OCYIIIECTBASITH KOHTPOAB 3a ESITEABHOCTBHIO CYOBEKTOB IIpaBa M 3aKPEIASITH TOT
HAY UHOHM PE3YyABTAT B KQYECTBE IIPOMEKYTOYHOI'O UAM OKOHYATEABHOTO.

Caenyromii IIpu3HaK IOPHUANYECKOMN (IpaBOBOH) MpPOLIEAYyPBI TECHO CBS-
3aH C IIEPBBIM U 3aKAIOYAETCHd B TOM, YTO OHA, UCXOAd M3 CBOEU OpPraHU3aIllMOH-
HO-IIPABOBOM POAH, yCTaHaBAMBaeT TPeOOBaHUS K OpraHU3alllU AeSITEeAbHOCTHU
U1 TpebOBaHUS K ITOBEIEHUIO CyOBEKTOB IIpaBa AEeHCTBYIOUIUX B IIyOAHYHOM HUAHU
4aCTHOM HHTEDPECE.

Hcxoma mn3 mpu3HaAKa ONPENeA€HHBIX TPeOOBaHUU K OpraHU3allUU esd-
TEABHOCTH, U TPEOOBaHUU K IIOBEAEHUIO CYOBEKTOB CAEQYEeT CKa3aTh, O TOM, YTO
CAEQYIOIIUM IIPU3HAKOM IOPHUAUYECKOM ITPOLEAYyPBI SIBAFETCH CYOBEKTHBIM CO-
CTaB IIPaBOBOI0O IIPOLIEAYPHOI'O PETYAUPOBAHUA.

CyOBeKTHBIH cOoCTaB IPaBOBOTO IIPOLEAYPHOIO PETYAUPOBAHUS [NEAUTCS
Ha [BE CAaMOCTOSITEABHBIE TPYIIIBI MCXOAS W3 BBIPAYKAEMOIr0 ITyOAMYHOTO HHTE-
peca — 3TO OpraHbl OCyLapCTBEHHOM BAACTH U [OOAXKHOCTHBIE AMIIA U BBIpa-
KaeMOT0 YaCTHOTO UHTepeca — 3T0 PU3HYECKHE U IOPUIUYECKUE AULIA.

CaenyeT Nog4epKHYTh, YTO B 3aBHCHMOCTH OT CyOBEKTHOI'O COCTaBa CAEIyET
BBIIEAITH TAKOH ITPU3HAK KaK CAYKEOHBIH ¥ MHUIIMATUBHBIN XapaKTep IOpHUIUde-
CKoM (mpaBoBoH) npolienypbl. CAy>KeOHBIM U MHUITMATUBHBIA XapaKTep IopUaude-
CKOM ITpaBOBOM IPOIIeAyphbl 3aKAIOYAETCS B TOM, YTO YV BBIAEASEMBIX HAMU CYyObEK-
TOB B XOI€ OCYILIECTBAECHHS CBOEHN NEATEABHOCTH B 3aBUCHUMOCTH OT BBIPazKaeMOIO
HHTEpPECa pasAndHad HAIIPaBAEHHOCTH Ha JOCTHUIKEHUE [IPABOBOIO pe3yAbTaTa.

CayzkebHbIN XapaKTep IOPUANYECKON (IIpaBoOBOM) Ipolleayphbl BbIpaskaeT-
cd B TOM, 4YTO IPOLIEAYPA U €€ COAEPIKAHUE yXKE YCTAHOBAECHO 3aKOHOAATEAEM
U HE IIOJAEXKUT U3MEHEHHIO, U OHA PEAaAU3yeTCd B HEM3MEHHOM BHE C LIEABIO
YCTaHOBAEHUSI, peasus3alliii U obecrieueHus 3alliTh] IIpaBa.

MHunumuaTuBHBIN XapaKTep BbIPaxKaeTcd B TOM, 4TO IIPOILeAypa HEIIOCPE-
CTBEHHO YCTAaHaBAMBAETCS YACTHBIMH AHIIAMU U HE UMEET 3apaHee OIIPELEAECH-
HOT'O COLAEPKAHHSA OHO OIIPENEAHAETCH Y2KE IIOCA€ BO3HHMKHOBEHHA IIPABOOTHO-
IIEHUY U ee peasn3anus HAIPsSIMYIO 3aBHCUT OT AEeHUCTBUM HAaHHBIX CyOHEKTOB.

B manHOM caydae cAy:KeOHBIM M MHUIIMATHBHBIN XapaKTep I0pUINYeCcKOH
(mpaBoOBOIi) IpoLeAypPhl HAIPSIMYIO BAHMGET Ha COAEPKaHHE IIPOLEAyphbl KakK Ha
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MOJEAb IIOBEEHHd, B COOTBETCTBHE C KOTOPOH CYOBEKTHI NEATEABHOCTH MOTYT
COBepIIaTh KaK IIPeayCMOTPEHHBIE, TaK U HEOOXOAUMBIE, II0 UX MHEHHUIO JAEHUCT-
BUd C LIEABIO JOCTUYB OIIPEAECACHHOIO IOPUANYECKH 3HAYUMOI0O pe3yAbTaTa.

Takzke BasKHBIM IIPHU3HAKOM IOPHUIUYECKOM IIPOLIEAYPhI IBAIETCHI €€ OPH-
muaAbHad (popmasbHasi) OIIPENEACHHOCT.

OduinasbHaga (popMasbHasI) ONIPEAEAEHHOCTb IOPUAUYECKON ITPOILEayPhl
CBsI3aHa C €€ YCTAHOBAEHHOCTBIO B TEKCTaxX HOPMAaTHUBHBIX IIPABOBBIX akTOB. Ho
dopMasbHas OIIPENEAECHHOCTh SIBASIETCS HE OCHOBHBIM, a (PaKyAbTATUBHBIM (II0-
IIOAHUTEABHBIM) IIPHU3HAKOM, IIOCKOABKY OTCYTCTBHE IIHCBMEHHOI'O 3aKPEIACHU
He 3HAQ4YMT, YTO IIPOILeAypa He MOAXKHA IIPHUMEHATBHCA. B Takux caydadax, mpolie-
Aypa MOXKET HOCHUTb HWHHIIMATHUBHBIN XapaKTep, U €€ COMAEpPKaHHE MOXKET Ha-
IPIMYIO 3aBHUCHUT OT BOAEHU3BSIIBACHUS YUYACTHUKOB gesaTeAbHOCTH. Odunuanb-
Hasd OIPEAEACHHOCTDb IIPEAIIOAATAET IIOCAELOBATEABHOCTh COBEPIIAEMBIX AEHUCT-
BUH UX YIIOPAOOYEHHOCTD.

Kak mocaeioBaTeAbHO YCTAHOBACHHAd 3aKOHOAATEAEM MOJEAB ITOBEACHUL
pouenypa IpencTaBasgeT coboff HOPMY HAM COBOKYIIHOCTHL HOPM IIPEIIIHCHI-
BaIOIMX HUAH Pa3pelIarolUX OIIPEAEACHHOE IIOBEAEHNE YIACTHUKOB Pa3AMYHBIX
dopM IOPUAUYECKON AeATEABPHOCTH. IIpyyeM 3TH HOPMBI MOTYT OBITH KaK IIE€pP-
BUYHBIMU (OCHOBHBIMH), TaK U BTOPUYHBIMHU (IPOU3BOAHBIMH) OT IIE€PBBIX.

[TomuyepkyBas yHnopsoOY€HHOCTh (OPraHM30BaHHOCTB) OEHWCTBHUM, Kak IIpPH-
3HAK MPOLIEAYyPhl TAKXKE CAEAYET OTMETUTBH OIIPENEACHHOE PACIIOAOXKEHHUE IIPO-
Heoyp U UX PEaAHu3alldIo B OIIPEAEACHHOM II0CAE€A0BATEABHOCTHU. Bce 2TO mo3BO-
ASIET HaM TOBOPHUTH O TaKOM ITPH3HAKE IIPOLEAyPhl KaK HEPAPXUIHOCTb.

HepapXU4IHOCTh NIPOSABALIETCHA B TOM, 4YTO OJHA IIPOILleAypHas HopMa AeTa-
AVI3UpPYET APYIYIO, OJHO ITPOLIEYPHOE OTHOIIIEHHEe OobecrieynBaeT IIPOIecC pea-
AWI3aIIUU OPYTOTO.

PacnioaozkeHue npounenyp B ONIPENEACHHOH HEPapXUYHOCTH, UX (popManb-
HOH OIIPEeNEeACHHOCTH U cdepbl NPHUMEHEHUS I103BOAIET FOBOPHUTH, HACKOABKO
Ipoleaypa onpenescHa, IOHATHA U IPUMEHHMA BO BCEX €€ NEeTAABHBIX 9AEMEH-
Tax. Bo MHOrOM 3T0 00BSICHAETCS COOTBETCTBYIOIIIUMM YPOBHEM rapaHTHH, KOTO-
PbIf TpebyeTcd B OIIpeNeAeHHBIX chepax IPOLEeayPHOr0 PErYAHPOBAHHUSI.

[leTaspHOE OIIPENEACHHE BCEX JAEMEHTOB IIPOLEAYPhI, KOTOPbIE B CBOEM
codeTaHUM OyAyT NPHUMEHSTHCH, U IIPUBOAUTH K OIPEAEACHHOMY pPE3yALTATY
HaIIpsMYIO 3aBUCAT OT C(PephI €€ IIPUMEHEHH, a TOYHEE OIPEAEAIETCH ILIEAIMU
U XapaKTepoOM AeATEABHOCTH IOCyJapCTBEHHbBIX OPraHOB AU (PU3HYECKUX U IOPU-
AUYEecKUX AUIl. B 3aBHCHMOCTH OT CyOBEKTHOIO COocTaBa HUX IIPaBOBOTO CcTaTyca,
IIOAHOMOYHH, XapaKTepa UX AesdTeAbHOCTH IIpOolleAypa MOXKET ObITh pas3sANdHOH
10 CBOEH CYTH U COAEPKAHHUIO, a IOPAAOK €€ OCYILIECTBACHUA (IPOLIEAYPhI) MO-
KEeT CBHUAETEABCTBOBATH O JUHAMH3MeE, ITIOCKOABKY KaXKJ0€ COBepIIaeMoe OeH-
CTBHE (aKT IIOBeNEHUs) MOXKET OBITH COBEPIIEHO B XO€ NEeATEABHOCTH IIPU CAE-
JOBaHUMU OT CTAAUHU K CTaAUHU.

Takum obpazom, caeayeT OTMETUTH, YTO IOPUANYECKYIO (IIPaBOBYIO) IIPO-
LHEeOYyPY CAEAYET OIPENEAdTh KaK PEeasu3yeMyI0 B XO[€ IOPUANYECKOH NEeSATeAb-
HOCTU TOCYJapCTBEHHBIX OPTaHOB (ZOAXKHOCTHBIX AWI]) MAW YaACTHBIX AUIL POpP-
MaABHO-OIIPEAECACHHYIO, HEPAPXUYECKH ITOCTPOEHHYIO, JUHAMUYHYI OpraHHu3a-
IITMOHHO-IIPABOBYIO, N€TAAU3UPOBAHHYIO, MOJIEAb IIOBEAEHHS (COBOKYIIHOCTBH aK-
TOB IIOBEJEHHS), COAEPKaHUE KOTOPOM HOCHT CAY2KEOHBIM HMAW WHHUIIUMATUBHBIH
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XapakTep U HallpaBA€HA HaA JOCTUIKEHHE PA3AMYHOIO IOPHUANYECKU 3HAYUMOTO
pe3yAbTaTa Cy0ObeKTaMHU IPUANIECKOH AeITeABHOCTH.
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Based on the selected features, the author's definition of the concept of legal (legal)
procedure is proposed.
Keywords: legal procedure; legal procedure; legal process; theory of law.

Currently, many different definitions of legal procedure can be found in
the scientific literature.

In the domestic legal literature of the end of the XX century, the legal
procedure was traditionally defined as “a normatively established procedure for
carrying out legal activity, ensuring the implementation of the norms of subs-
tantive law and material legal relations based on them, protected from violation
by legal sanctions” [1, p. 97].

In the theory of procedural law, the procedure was understood as a nor-
mative rule embodied in the legal regulation of public relations, which creates
the need to distinguish traditional procedural branches (civil procedure, crimi-
nal procedure law and others) [2, p. 3]. This approach is shared by many do-
mestic scientists.

Thus, 1.V. Panova understands “legal procedure as a procedure regulated
by legislation for performing legal actions aimed at achieving a legal result”
[5, p- 23].

O. V. Yakovenko, in turn, understands the legal procedure as “the estab-
lished procedure for carrying out legal activities”, and she suggests considering
the activities of courts, including the Constitutional Court of the Russian Fed-
eration, as a kind of legal procedure [9, p. 7].

M. O. Efremov defines the legal procedure as “regulated by normative le-
gal acts the procedure for the actions of the legislative, executive and judicial
authorities to implement their functions and tasks” [3, p. 10].

M. S. Smolyanov, says that the legal procedure is “a hierarchically con-
structed expedient sequence of actions implemented in the legal environment,
previously fixed at the regulatory or individual level and aimed at achieving
a legal result — the establishment, implementation and protection of the right”
[6, p. 33].

R. S. Tikhy says that the legal procedure is “a normative regulation of the
implementation of legal activities related to the exercise of rights and obliga-
tions by participants in public relations, as well as the resolution of legal cases
and disputes” [8, p. 23].

It should be noted that the presented approaches of these authors re-
garding the definition of legal procedure emphasize the unity that legal proce-
dure is implemented in the course of legal activity and its various forms: legis-
lative, executive, judicial, etc.

In our opinion, taking into account the definitions formulated above, we
see that this is not just a procedure, but a legal (legal) procedure carried out in
the course of any legal (legal) activity.

This procedure is characterized by the fact that the requirements for its
implementation are established in the law or by the legislator, it is carried out
by a special entity, the procedure for its implementation is regulated, it is con-
sistent and time-consuming and leads to a specific result.

A different approach to understanding the legal procedure should also be
taken into account. P. P. Lang believes that “a legal procedure is a structural
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element of the legal process, a normative—established procedure (system) for
the implementation of consistent legally significant actions aimed at imple-
menting the norms of substantive law, protected from violations by legal sanc-
tions” [4, p. 84].

T. V. Sakhnova says that the procedure in the most general sense is
“a series of formalized regulations aimed at achieving the expected and deter-
ministic result”. In this understanding, the procedure is characteristic of any
purposeful (not only legal) activity and all branches of law as mediating social
relations in order to achieve certain social goals expressed in legal form [7,
p- 9-13].

The result achieved during the legal procedure allows us to talk about its
mandatory availability and implementation. At the same time, it is more correct
to talk not about the final, but the intermediate result.

The result we have mentioned is achieved in the course of the activities of
state bodies (officials) acting in public interest or the activities of individuals
and legal entities acting in private (their own or someone else's) interest. The
activities of state bodies or individuals and legal entities are always related to
law and may simultaneously be of a legal and (or) organizational nature.

The legal or organizational nature of the activity is determined, firstly, by
the relevant norms of substantive or procedural legislation, and secondly, by
the sequence of actions (acts of conduct) provided for by these norms, the ob-
servance of which may be mandatory or auxiliary.

Thus, the first sign of a legal procedure is that it inherently performs
a dual organizational and legal role. On the one hand, its implementation in the
course of activity gives an idea of the organizational structure of the activity and
the sequential movement from stage to stage, on the other hand (legal) explains
what actions and in what sequence should be performed, indicates the conse-
quences of certain actions, allows you to monitor the activities of legal entities
and consolidate one or the other a different result as intermediate or final.

The next feature of the legal (legal) procedure is closely related to the first
and consists in the fact that based on its organizational and legal role; it estab-
lishes requirements for the organization of activities and requirements for the
behavior of legal entities acting in public or private interest.

Based on the sign of certain requirements for the organization of activi-
ties, and requirements for the behavior of subjects, it should be said that the
next sign of a legal procedure is the subject composition of legal procedural
regulation.

The subject composition of legal procedural regulation is divided into two
independent groups based on the expressed public interest — these are public
authorities and officials and the expressed private interest — these are individ-
uals and legal entities.

It should be emphasized that, depending on the subject composition,
such a feature as the official and initiative nature of the legal (legal) procedure
should be distinguished. The official and initiative nature of the legal legal pro-
cedure lies in the fact that the entities we identify in the course of their activi-
ties, depending on the expressed interest, have a different focus on achieving
a legal result.
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The official nature of the legal (legal) procedure is expressed in the fact
that the procedure and its content have already been established by the legisla-
tor and are not subject to change, and it is implemented unchanged in order to
establish, implement and ensure the protection of the right.

The initiative character is expressed in the fact that the procedure is di-
rectly established by private individuals and does not have a predetermined
content, it is determined after the emergence of a legal relationship and its im-
plementation directly depends on the actions of these subjects.

In this case, the official and initiative nature of the legal (legal) procedure di-
rectly affects the content of the procedure as a model of behavior, in accordance
with which the subjects of activity can perform both prescribed and necessary, in
their opinion, actions in order to achieve a certain legally significant result.

Also an important feature of the legal procedure is its official (formal) cer-
tainty.

The official (formal) certainty of the legal procedure is related to its estab-
lishment in the texts of regulatory legal acts. But formal certainty is not the
main, but an optional (additional) feature, since the absence of a written con-
firmation does not mean that the procedure should not be applied. In such
cases, the procedure may be of an initiative nature, and its content may direct-
ly depend on the will of the participants in the activity. Official certainty pre-
supposes the sequence of actions performed and their orderliness.

As a model of behavior consistently established by the legislator, the pro-
cedure is a norm or a set of norms prescribing or permitting certain behavior of
participants in various forms of legal activity. Moreover, these norms can be
both primary (basic) and secondary (derived) from the first.

Emphasizing the orderliness (organization) of actions, as a sign of the
procedure, it should also be noted a certain arrangement of procedures and
their implementation in a certain sequence. All this allows us to talk about
such a feature of the procedure as hierarchy.

Hierarchy is manifested in the fact that one procedural norm details
another, one procedural relation ensures the process of implementing the other.

The arrangement of procedures in a certain hierarchy, their formal defi-
niteness and scope of application allows us to say how the procedure is de-
fined, understandable and applicable in all its detailed elements. This is largely
due to the appropriate level of guarantees required in certain areas of proce-
dural regulation.

The detailed definition of all the elements of the procedure that will be
applied in combination and lead to a certain result directly depends on the
scope of its application, or rather is determined by the goals and nature of the
activities of state bodies or individuals and legal entities. Depending on the
subject composition of their legal status, powers, and the nature of their activi-
ties, the procedure may be different in its essence and content, and the proce-
dure for its implementation (procedures) may indicate dynamism, since each
completed action (act of behavior) can be performed in the course of activity
while following the stage to the stage.

Thus, it should be noted that the legal (legal) procedure should be de-
fined as a formally defined, hierarchically constructed, dynamic organizational-
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legal, detailed, behavior model (a set of behavioral acts) implemented in the
course of the legal activity of state bodies (officials) or individuals, the content
of which is of an official or initiative nature and is aimed at achieving various
legally significant results by subjects of legal activity.
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AnnoTanmusa. CraTbd IIOCB4ILEHA OLIEHKE IIPABOBOTO PETYAHPOBAHUS OTHOIIE-
HUI B chepe HoTapuaTa ¢ IPUMEHEHHUEM LM(MPOBBIX TEXHOAOTHI C y4€TOM IIOAHOMO-
4y MuHrocra Poccuy, Kak OCHOBHOI'O PETCYAHPYIOIIETO OpraHa, U COOTBETCTBUS TaKHUX
IIOAHOMOYHH KOHCTUTYIIMOHHBIM HOpMAaM.
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2019 ronoy B I'pazkmanckoMm komekce Poccuiickoit ®enepanuu (cra-

Tha 141.1) mosgBUACH TakKoé OOBEKT, KaK «IIHU(PpOBBIE IIpaBar [2].

Caenyer mpu3HATBh, YTO 3TO OBIAO OOYCAOBAEHO MaBHO Ha3peBIIeH

HEeoOXOIUMOCTEIO Ha (poHE CCPOPMHUPOBABIINXCH OTHOIIIEHUN B, TaK

Ha3bIBaeMoOM, 1IUPPOBOH cpene BO MHOTHX cdepax KU3HEAEeATEAb-
HOCTH OOIlleCTBa, HO HE YPETYAHPOBAHHBIX IIPABOM.

Ucxona u3 [logcHuTeAbHON 3anIuCKHU K IIpoeKTy Ne 424632-7 gpyroro dPe-
AepasbHOTO 3aKOHa «O BHECEHHWHM H3MEHEHHH B 4aCTH II€PBYIO, BTOPYIO M CTa-
TeI0 1124 yactu TpeThed ['paxkmaHckoro koxekca Poccuiickoit denepanuu
(o mucpoBeIX IpaBax)» OblAa ITOCTaBAEHA I€Ab 3aKPENUTH B I'PaKJaHCKOM 3a-
KOHOJATeAbCTBE HECKOABKUX 0a30BBIX ITOAOKEHHUH, OTTAAKHUBAsCh OT KOTOPHIX,
POCCUIICKUI 3aKOHOAATEAbL MOT OBl PEryAMPOBATH PBIHOK YXKE CYLIECTBYIOIIINX
B MH(POPMAIIMOHHO-TEAEKOMMYHHUKAIIMOHHON CETU HOBBIX OOBEKTOB 3KOHOMU-
YEeCKUX OTHOILIEHUH (B 0OMXOme — «TOKEHBD», «<KPHUIITOBAAIOTa» U IIP.), obecredn-
BaThb YCAOBUS [OAS COBEPILIEHHS W HCIOAHEHHSI CHOEAOK B IUQPPOBOU cpene,
B TOM YHCAE€ CHAEAOK, IMO3BOAGIOIINX ITPEAOCTABAATH MACCHBBI CBEAECHUM (HMH-
dopmanuio).
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OTH HOBBIE OOBEKTHI (PAKTUYECKH CO3MAIOTCS M HCHOAB3YIOTCH yYaCTHH-
KaMu UHQPOPMAIIMOHHO-TEAEKOMMYHHUKAIITUOHHBIX CETeH, B TOM YHUCAE POCCHUH-
CKUMHU T'paxkIaHaMH AU IOPUANYECKUMU AUIIAMH, HO POCCUUCKUM 3aKOHOda-
TEeABCTBOM ITOKa HE IMPHU3HAIOTCS. PazpaboTYHKH 3aKOHOIIPOEKTa CAEAAAU IIO-
OBITKY Pa3biICHUTH CYIIIHOCTH «IIM(PPOBOro mpaBar, KaK HOBOH IOPUAUYECKOU
dukIUr, OGAU3KONM K CYIIHOCTHU IleHHOM Oymaru, U IIPEeOAOKUAU [IOHUMATh
o4 TaKHM IIPaBOM COBOKYIIHOCTH 3A€KTPOHHBIX MAHHBIX (LU POBOM KOA,
0003HaYeHUe), KOTopas YAOCTOBEpPsieT IIpaBa Ha OOBEKTHI TIPaKAAHCKUX
npaB, YTOYHUB, 4YTO IIU(POBOE IIPAaBO MOXKET yAOCTOBEPUTH AUIIL IIpaBa Ha
BEIll¥, HHOE HUMYIIECTBO, pPe3yAbTaThl paboT, OKa3aHHE YCAYT, UCKAIOYUTEAD-
HbIe ITpaBa [5].

OgHaKo B OKOHYATEABHOH pemakKIuu ctatbd 141.1 'paxkmaHCKOro Koaek-
ca P® o mmudpoBhIX ImpaBax IIPeOAOKEHHOE Pa3padOTYHMKaMH ITOHATHE He Ha-
IIAO cBoero oTpazxkeHuda. HoBaga crarbda ['pazkgaHcKoro Komekca Pd ompemeanaa,
4TO UG POBBIMH ITpaBaMU ITPU3HAIOTCS Ha3BaHHbIE B TAKOM Ka4yeCTBE B 3aKOHE
00s13aTeABCTBEHHBIE W MHbBIE IIpaBa, COLEPKaHUE U YCAOBHS OCYILIECTBAEHHUS KO-
TOPBIX OMNPENEAAIOTCH B COOTBETCTBUU C IIpaBUAAMH HHGMOPMAIIMOHHON CUCTe-
MbI, OTBEYAIOIIEY YCTAHOBAEHHBIM 3aKOHOM IIpH3HakKaM. OcyllecTBAEHHE, pac-
IIOPsIZKEHHEe, B TOM 4YHCAE Ilepemada, 3asor, obpeMeHeHHe IIM(POBOro mpasa
OPYTHMH CIIOCOOaMH HAU OTPaHHYEHHE PACHOPIKEHUS IHUQPPOBBIM IIPAaBOM
BO3MOXKHBI TOABKO B HMH(POPMAIIMOHHOM cHcTeMe 0e3 O0pallleHHs K TPEeTbeMY
aniy [2]. K coxkaaeHHIO, B TEKCT HOPMBI HE BOIIIAM IIPeAAOXKeHHble B [loscHU-
TEABHOM 3allliCKe KAIOYEBBIE ITapaMeTphbl MOHATHH, TAKUX KaK COBOKYIIHOCTH
9AEKTPOHHBIX JAHHBIX (LU(PPOBOU KoM, o003HaYeHUe), 6€3 KOTOPhIX TOHUMaHUe
CYLIIHOCTH IIM(PPOBOI0 IIpaBa YCAOKHIETCH U CYyOBEKTHBUPYETCSI.

OgHUM W3 UHCTUTYTOB, ITPU3BAHHBIX 00ECIIEYHUTH MOCTOBEPHOE M HAIEXK-
Hoe O0(POPMAEHHE ITPABOBBIX NOKYMEHTOB, I'PasKAAHCKO-IIPABOBBIX CIAEAOK, SIB-
AsieTcs HoTapuart. IlepedyeHb MOKYMEHTOB U CIAEAOK, TPEOYIOIIHNX 00s13aTEABHOTO
HOTapUaABHOI'0 YAOCTOBEPEHHUS BeChbMa IINPOK, B YACTHOCTH, 3TO:

— poroBop peHTHI (cT. 584 'K PD), cmeaku 10 OTYYKAEHUIO UAHU JOTOBOPHI
HUIIOTEKU OOAel B IIpaBe o0Ieil COOCTBEHHOCTH Ha HEIBHXKHMOE HUMYIIIECTBO, 3a
HCKAIOYEHHEM, YKa3aHHbIM B 3aKoHe [3];

— CHEAKH, CBS3aHHBIE C PaCHOPSKEHHUEM HEABUXUMBIM HMYIIECTBOM Ha
YCAOBHUSX OIIEKH, & TaKXKE€ CHAEAKH II0 OTUYKIEHHIO HEIBMIKHMOI'O HMYIIIECTBA,
IPUHAIAEIKAIIIETO0 HECOBEPIIEHHOAETHEMY T'PaKAAHUHY HAU TPaKIaHUHY, IIPH-
3HAHHOMY OTPaHHYEHHO [1€eCIIOCOOHBIM (CT. 54 PemepasbHOro 3akoHa OT 13 HioAd
2015 r. Ne 218-93 «O rocymapCTBEHHOM perUCTpaliuy HEABUKHUMOCTHY) [O];

— CIEeAKH, HallpaBA€HHbIE Ha OTYYXKIEHUE MOAM HUAU YaCTH JOAU B yCTaB-
HOM Kamutaae obiectBa (ct. 21 denepasrHOro 3aK0oHaA OT 8 peBpass 1998 r.
Ne 14-$3 «O6 oburecTBax ¢ OrpaHUYEHHON OTBETCTBEHHOCTBION) [7];

— ZIOTOBOP 3aA0Ta MIOAW HAU YaCTHU OAM B yCTAaBHOM KallUTaAe O0IIecTBa
(ct. 22 denepasbHOro 3akoHa oT 8 deBpaad 1998 r. Ne 14-d3 «OO6 obirecTBax
C OrpPaHHUYE€HHON OTBETCTBEHHOCTBIOY) [7];

— ZIOTOBOP 3aaora B o0ecIiedeHHe HUCIIOAHEHUS 0093aTeAbCTB I10 JOT0BOPY,
KOTOPBIN oAKeH OBITH HOTapHasbHO yaoctoBepeH (ct. 339 I'K PD) [2];

— [OOBEPEHHOCTh HAa COBEpPIIEHHE CHEAOK, TPeOyIOIHX HOTapHAABHOM!
dopMEBI, Ha ITofAaYy 3adBAEHUH O MOCYAapCTBEHHOW perucTpaliiu IIpaB UAU Cle-
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AOK, a TakKiKe Ha pacCHOopsiKeHHE 3apPeruCTPUPOBAHHBIMU B TOCYyIapCTBEHHBIX
peectpax npaBamu (ct. 185.1 I'K PD) [2];

— JIOBEPEHHOCTbH, BblaBaeMasd B opsake nepenosepus (cr. 187 I'K Pd) [2];

— JOTOBOP 3CKPOY, 32 UCKAIOYEHHEM CAy4YaeB AEIIOHUPOBAHHS Oe3HaAAWY-
HBIX IEHEXKHBIX CPEACTB U (MAM) 6e3M0KyMeHTapHBIX IIeHHbIX OyMmar (ct. 926.1
'K P®) [3];

— ycTynka TpeOoBaHUsS U IIEePeBOJ [IOATA, OCHOBAHHBIE Ha CHOEAKE, CO-
BEPILEHHON B HoTapHuaabHOU opme (389 I'K PP, 391 I'K PP) [2];

— JIOTOBOP MHBECTUIIMOHHOT'O ToBapuIlecTBa (cT. 8 demepasbHOr0 3aKoHa
oT 28 Hos10pga 2011 r. No 335-93 «O6 MHBECTHIIMOHHOM TOBapHIIECTBe») [8];

— coraameHue o0 yIIpaBAEHUHU XO3SIHCTBEHHBIM ITapTHEPCTBOM (cT. 6 Pe-
aepaabHoro 3akoHa oT 3 mekadpd 2011 r. Ne 380-P3 «O X039HCTBEHHBIX MaPT-
HepcTBax») [9];

— CHOEeAKH, HallpaBA€HHBbIE Ha OTUYYKIEHHE NOAM B CKAQOYHOM KaITUTaAe
XO3SIHUCTBEHHOTO IMapTHEPCTBA, B TOM YUCAE IIpeaycMaTpUBalolIyve obg3aTeAb-
CTBO COBEPIIUTH CHOEAKY, HAIIpaBAE€HHYIO Ha OTUYK/AEHHE MOAHM B CKAAJOYHOM
KaluTase XO3SHCTBEHHOrO MapTHEPCTBA IIPU BO3HUKHOBEHUU ONPENEACHHBIX
00CTOATEABCTB HAM HCIOAHEHHH APYTOH CTOPOHOM BCTPEYHOro 00sg3aTEABCTBA
(ct. 12 denmepasrHOro 3akoHa ot 3 mekabps 2011 r. Ne 380-P3 «O x03gfCTBEH-
HBIX ITapTHEPCTBax») [9] u ap.

N3 mepeyucAeHHOro CAeQyeT, KaK 3HadUTeAbHa POAb HOTapuaTa B 9KOHO-
MHUYECKOH, a TaK¥Ke B IpakJaHCKO-IIPaBOBOU cdepe, B CBI3U C Y€M, OH HE MOT
OCTaThCd B CTOPOHE OT peasudl IMGPPOBOro IrpocTpaHcTBa. 29 mekadbps 2020
roga BCTynHA B cuAy Penepasbubiii 3akoH No 480-P3 «O BHeCeHUH U3MEHEHUN
B OCHOBBI 3akKoHomaTeAbCTBa Poccuiickoit dPemepanyiy o HOTapUaTe U OTOEAb-
HblEe 3aKOHOJATeAbHble aKThbl Poccuiickoii denmepaiun», OPUHATHIM B paMKax
peasn3anuu HanpaBAeHHUs nporpammebl «[{udpoBag 3KOHOMHKAa» C IIEABIO OIITH-
MHU3aIUH HOTAPHUAABHON [esITEABHOCTH, MOBBIIIEHUS BOCTPEOOBAHHOCTH HOTa-
pHaABHOM 3aIllUTHI IIPaB T'pPaskAaH U IOPUAWYECKUX AUI] B YCAOBUSX Pa3BUTHUS
nudposoro obectsa [10].

CyTbh n3MeHeHUlM, BHeCeHHbIX B OCHOBBI 3aKOHOJATEABCTBA O HOTapHuare,
5TO: BBeAEHUE HOBBIX (POPMAaTOB COBEPILIEHUA HOTAPHAABHBIX AEeWCTBUHU; TeX-
HUYECKHEe H3MEHEHHUS C IIEABI0 IIM(PPOBU3AIUMU HOTAPHUAABHBIX 0a3 MOaHHBIX,
MEXXBEIOMCTBEHHOTO B3aUMOAEUCTBUS U OTKPBITOTO MOCTyNa K JAaHHBIM; BBeE-
JleHUe HOBBIX HOTApUAaAbHBIX NEHUCTBHUM, COBEPIIAEMBIX B 3AEKTPOHHOM opMa-
Te U ymaseHHO. Takum oOpasom, cdepa HoTapuatTa BBIIIAA Ha «OPOUTY» yCO-
BEPLIEHCTBOBAHHOIO ITPABOBOIO PETYAUPOBAHUSA C IIPHUMEHEHUEM IIU(PPOBBIX
TEXHOAOTHUH. YTO IIOAOKUTEALHOTIO 3TO BHECAO B OOIIIECTBO?

Hcnoap3yeMble B HOTapuaTe HOBBIE TEXHOAOTUU OTHBIHE II03BOALIOT, HE
IPUXO0AsI K HOTAPUYCY, OOPaTHUTHCA K HEMY 3a COBEPIIIEHUEM TAKUX HOTAPHUAABHBIX
OeUCcTBUM, KaK YIOCTOBEpPEHHE BEPHOCTH IIepeBoa, IMPHUHATHE B MEIIO3UT HOTa-
pHyca OEeHEXKHBIX CPEICTB M IIEHHBIX OyMmar, 0e3HAAWYHBIX OEHEKHBIX CPEICTB,
BpPYy4Y€HHE HOTAPHUYyCOM MOOKYMEHTOB yKa3aHHOMY AHILy, COBEPILIEHHE HCIIOAHU-
TEABPHOU HAIINCH, Iepefady HOTApUyCy Ha XpaHEeHHe MOKYMEHTOB, oOecIiedeHIe
JI0Ka3aTEeABCTB B BHE ocMOTpa HHGopMmanmu B IHTepHeTe, oAydeHUe BbBIITHCKHU
U3 peecTpa yBEOOMAEHHH O 3aA0T€ ABHUXKHMOTO HUMYIIECTBA, YIOCTOBEPEHHE PaB-
HO3HAYHOCTH 3A€KTPOHHOIO JOKYMEHTA, U3TOTOBAEHHOI'O HOTAPUYCOM.
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Lag coBeplLIEHNd 3aIIpoca yAAA€HHBIX AeUCTBUHN 3a9BUTEAD HAU €T0 IIPEM-
CTaBUTEAb JOAXKHBI IOANHNCATH 3a9BA€HHE O COBEPILIECHUU HOTAPHUAABHOTO OEH-
CTBUSI yCUAEHHOH KBaAHU(PUIIMPOBAHHOU SA€KTPOHHOMN MMOAMIUCHIO, HAIIPABUB €ro
B PenepasbHyI0 HOTAPHAABHYIO ITaAaTy dYepe3 eAUHYI0 MH(POPMAaIIMOHHYIO CHC-
TEMY HOTapuaTa HAW €OUHBIM IOpPTaA TOCYCAyT, a IlaAaTa HalpaBASET MIOCTY-
OUBIIEE 3asIBACHHE C IIPHUAOKEHHAMH HOTApHUyCy, 3adBUBIIEMY B aBTOMAaTHUYe-
CKOM PEKHME O 'OTOBHOCTH COBEPIINTH COOTBETCTBYIOIIIEE HOTAPHUAABHOE NEU-
CTBHE YIAAE€HHO.

CBeneHHd O 3agdBUTEAE€ HOTAPHUYC IIOAYYAET CAMOCTOATEABHO C IIOMOIIIBIO
€OIUHON CHCTeMbl UAEHTU(PHUKAIIUY U eIUHON OMoMeTpHudYecKoi cucrembl. Oraa-
Ta HOTApPUaAABHOI'O NEUCTBUS U IIOAYUYEHHE B SAEKTPOHHON (popMe IOTOBOTO HO-
TapHUaAbHOTO JOKYMEHTAa HAHU OTKa3a B COBEPIIEHUH HOTAPHUAABHOIO OENCTBUS
BBITIOAHSIIOTCS B TOM 3Ke popMmaTte.

PeraameHnTalyiss ocymniecTBAEHUG HOTAPHUAABHBIX AEHCTBUH B SAEKTPOHHOM
dopmMaTe OCYIIECTBASETCS HOPMATHUBHBIMU aKTaMU MUHHCTEPCTBOM IOCTHIIUU
Poccuiickoii denepainyiy, KOTOpPO€, II0 CYTH, OCYLIECTBASET BE€AOMCTBEHHOE
IIPaBOBOE PETryYAMPOBAaHUE, IIPH 3TOM OOBEM €ro IIPEBBINIAET (PeaepasbHBIN ypo-
BEHb PETYAUPOBAaHUd, IIOCKOABKY, Kpome OCHOB O HOTapuaTe, UHBIX (peeparb-
HbIX 3aKOHOB U HOPMATHUBHBIX aKTOB HET. lIpencraBageTcs, YTO B 3TOM CMBICAE
€CTh OIlpefieAeHHAasI IIpaBoBad IrpobaeMa.

Crateett 72 Koncruryumu Poccuiickoii dPepepalniy HoTapHaT OTHECEH
K COBMECTHOMY BemeHUIO Poccuiickoii ®enepanm U cyObeKTOB Poccuiickoii
deneparmu [1]. U3 aTOrO caemyer, 9YTO PETYAHPOBAHHE ITPABOOTHOIIEHHH CHC-
TeMBI HOTapHaTa MJOAXKHO OCYILECTBASTHCS KaK peaepasbHBIMU 3aKOHAMHM, TaK
M 3aKOHaMH/HOPMATHBHBLIMHU ITPABOBBIMH aKTaMH CyOBheKTOB Poccuiickoii dPe-
aeparu. [TocaenqHue MPakKTUYECKU HUKAKUX aKTOB, CBUAETEABCTBYIOIIIUX 00 UX
y4acTHH B IIPABOBOM PETYAMPOBAHUSA HOTapHUaTa, He IIPHUHUMAIOT.

IToanoxxeHuem o MuHHCTepPCTBE IOCTHUIIMM Poccuiickoit depepallviuv, yT-
BepxKmeHHOM YKazoM IIpesumenTa Poccuiickoii ®eneparmu or 13.10.2004 r.
No 1313 mpeaycMmoTpeHa Takas (pyHKIIMI MUHHCTEPCTBA, KaK BbIpabOTKa U pea-
AM3allis TOCYyJapCTBEHHOM IIOAUTHKU I10 HOPMATHBHO-IIPABOBOMY PETryAHMpPOBa-
HHUIO HOTapHaTa», HO KOHKPETHBIX ITOAHOMOYHM B YACTH IIPABOBOI0 PETYAHPO-
BaHHd HoTapuaTa He o0o3HadeHO [12]. MOXHO AU IIOHHMATh IO BBIPAOOTKOM
U peaAus3alluedl roCcyJapCTBEHHOMN MOAUTHKU IIPaAaBOBOE PETyAHUPOBaHUE OTHO-
HIEHUH?

Yactpio 1 crateu 11 Koncrurynuu Poccutickoit Pemepaliii YCTaHOBAEHO,
YTO TOCydapCTBEHHYIO BAACTh B Poccuiickoii Penepaniin ocyniecTBAd0T I1pe3u-
neat Poccutiickoit deneparmu, Penepasruoe Cobpanue (Coer Pemeparyu u 'o-
cymapcrBeHHada [ywma), ITpaBureabctBo Poccuiickoit ®enepanmu, cyasl Poccuii-
ckoii ®eneparuu [1]. Mcxoaa u3 nyHKTa «e» cratbu 71 Koncrutrynuu Poccuu yc-
TaHOBAEHHE OCHOB (bedepasbHOM ITOAMTHUKU H (hedepPasbHBIX IITPOrpaMM OTHO-
carcd K BeneHuio Poccuiickoii Penepanyiv. Bpsam AU IIOOAeKHUT COMHEHHIO TO,
4yTo (hemepasbHbIE ITPOTPAMMbl SIBASIIOTCS HHCTPYMEHTOM [AS peasusaliuu de-
JIepaAbHOM ITOAHUTHKH [1]. B cuay mmyHKTa «M» TOH 3Ke cTaThb KOHCTHTYIIMH K Be-
nenuro Poccuiickoii Penmepaliii OTHOCUTCS obecriedeHure 0e30IIacCHOCTH AMYHO-
CTH, OOIllecTBa M TOCydapcTBa IIPU INPHUMEHEHUH HHMOPMAIIMOHHBIX TEXHOAO-
rui, obopore 1UPPOBBLIX AaHHBIX [1]. HazBaHHbIe KOHCTUTYIIMOHHBIE ITOAOXKE-
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HU4 HOPOXKAAIT YBEPEHHOCTH B TOM, YTO yCTAHOBAEHHE IOCYJApPCTBEHHOU IIO-
AUTHUKU U ee peasn3anud B cipepe 6e3011acHOro IIpuMeHeHUus NTHPOPMAaIlMOHHBIX
TEeXHOAOTUH, B KaKOU ObI cdpepe OHH HE ITPHUMEHSIANUCH, OTHOCUTCS K dpeaepanb-
HOMY YVPOBHIO PETYAHUPOBAHUI.

[ITpuMeHUTEABHO K coepe HoTapuaTa B HACTOdIIlee BpeMs BPAI AU yIACT-
cd HalTH (hbeaepasbHYIO IIpOrpaMmy, HallpaBAECHHYIO Ha PeaAn3allHuio0 rocyaap-
CTBEHHOU IIOAMTHUKU 10 IPUMEHEHUIO ITU(PPOBBIX TEXHOAOTHH KOHKPETHO B HO-
Tapuarte. PernamMeHTaIllI0 COBEpLIEHUs ITU(MPPOBBIX HOTAPUAABHBIX AeHCTBUH
IIOAHOCTBIO B3sIA0 Ha cebs MuHHcTepcTBO ocTHIMH Poccuiickoit Pemeparin,
OPUHUMAS 10 CBOEMY YCMOTPEHUIO HEOOXOANMbIEe ITPUKA3HbI.

Tak, npukazamu MuHiocta P® ot 30.09.2020 r. Ne 225 [13], Ne 229 [14],
No 232 [15], BBemeHBI HOBBIE IIpaBHAA O BHECEHUU CBEAEHHUH CIIPaBOYHO-
aHAAUTHUYECKOI0 XapakTepa, COAep3KallllXcd B €AUHON WH(OPMAIIMOHHON CcUC-
TEME HOTapHaTa U KacalwIUXCd AEeSITEABHOCTH HOTApPHyCOB, O BEACHUH PEECT-
POB enuHOM MH(OPMAIIMOHHON CUCTEMBI HOTapuaTa, BHECEHUS B HHUX CBele-
HUH, B TOM 4YHCA€ IIOPIAKa HCIPaABACHHS AOMYIIEHHBIX B TAKHUX PEECTpax TeX-
HUYECKHUX OIIHOOK, O MOPAAKE IPEeaOCTaBACHUS HH(OPMAIIHH O HOTAPHUAABHOM
JOKyMEHTEe, 00 OIrAaTe HOTAPUAABHBIX AEHCTBHI, COBEPIIAEMbBIX YAAAECHHO U OPY-
rue npukasbl MuHIOCcTa Poccuu, obsi3aTeAbHbIE A UCIIOAHEHUS.

Caenyer ormeTuTh, 4To MuHIOCT eue B 2014 roay CBOMM IIPHUKa3OM OT
16 ampeas 2014 roma Ne 78 (B pemakmuu mo cocrtosHuio Ha 30 ceHTIOpd
2020 roma) yCTAaHOBHA [IASI HOTAPUYCOB OCOOEHHOCTH PabOThI C SAEKTPOHHBIMH
HokyMeHTaMH [16]. Ha mepBbIit B3ragn KaxkeTcss 000CHOBaHHBIM PETryAUPOBaHUE
HOMOOHBIX NEUCTBUH Ha YPOBHE IIPHUKA30B (PeAepasbHOTO OpraHa U BPsA AU Iie-
Aeco00pa3Ho IepeaaBaTh MOA00HBIE TOAHOMOYHS MHBIM opraHaM. OgHaKO BO3-
HUKaeT COMHEHHE B YaCTHU HUX KOPPECIOHAEHIIMH C KOHCTUTYIIMOHHBIMH HOD-
MaMH O HOPMATHUBHO-IIPABOBOM pPETYAUPOBAHUU HOTapHaTa M O0ecledyeHUU
0€e30ITaCHOCTHU IIPU ITPUMEHEHHUH HH(OPMAIIMOHHBIX TEXHOAOTHM, 00opoTe IIHUd-
POBBIX HaHHBIX. [Ipukas3el MuHIOCTA cComepKaT UMEHHO TaKHE IIpaBHAA.

[Tomumo 3TOorOo, MHHIOCT OIIpeneAsseT TakxKe MU TpeboBaHHS K hopmarty
HOTapHaAbHO yIOCTOBEPAEMOTO AOKYMEHTA (B TOM YHCAE, CAEAKH) B 3AEKTPOH-
HOoMl hopme (mpukas otT 30.09.2020 r. Ne 227 [17]), B KOTOPOM, IIO0 CyTH, PEYb
unaetT o0 yCTaHOBAEHHUH (POPM TPazkJaHCKO-IIPABOBBIX MOKYMEHTOB, B YaCTHO-
CTH, COEAOK, HE YKa3aHHBIX B ['pasxka1aHCKOM KozeKkce Pd.

Coraacuo gactu 1 cratbu 158 I'paxkmaHcKoro komekca PP cmeaku co-
BEpPIIAIOTCAd YCTHO MAM B IHCBMEHHOH dopMe (IIPOCTOH HAM HOTapHUaAABHOM)
[2]. HacTbio 1 crathu 163 yCcTaHOBAEHO, YTO HOTapHAABHOE YIOCTOBEpPEHUE
CIEAKH O3HaA4YaeT HPOBEPKY 3aKOHHOCTU CAEAKHU, B TOM YHCAE€ HAAUYULI y KaxK-
JO¥ M3 CTOPOH IIPpaBa Ha €€ COBEPIIEHUE, U OCYLIECTBAIETCH HOTAPUYCOM HAU
JOAKHOCTHBIM AMIIOM, HMEIOIIMM IIPaBO COBEPIIATh TAKOE€ HOTAPHUAABHOE
[OefcTBHE, B IOPSIAKE, YCTAHOBAEHHOM 3aKOHOM O HOTapuaTe U HOTapHUaAbHOM
aesaTeabHocTH [2]. Kak BuUAMM, IpaskgaHCKOe 3aKOHOJATEABCTBO HE IIpPeay-
cMaTpuBaeT GOPMY CIAEAKU, COBEPIIAEMYIO B 3AEKTPOHHON dopMe, KOTOPYIO
BPSO AWM MOIKHO IIPUPaBHHUBATH K HNHCBMEHHOM, MIpeAloAararmlled Hasudue
OyMasKHOTO HOCHUTEAsI, B CBS3H C YeM €CTh OCHOBAHHE CYUTATh HEOOXOAUMBIM
JOOTIOAHUTE cTaThbio 158 I'paxkpgaHckoro komaekca PP 00 saekTpoHHOUE dopme
CHEeAKH [2].
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Hammpumep, MOAOKUTEABHBIM ITPHUMEPOM CBOEBPEMEHHOTO IPUHSITUS de-
JEPAaAbHOTO HOPMATHUBHOTO akTa aBAsgeTcsa PenepasbHbIE 3aKOH OT 22 HOAOPS
2021 roga Ne 377-93 «O BHeceHHNU u3MeHeHUM B TpymoBoi Komekc Poccuiickoi
denepali», YCTAHOBUBIIHHE BO3MOXKHOCTH OCYIIIECTBACHHS 3A€KTPOHHOIO M0-
KyMeHToobopoTa B chepe TPYAOBBIX OTHOIIIEHUH IMyTEM CO30aHUs, ITOAIIHCAHUSI,
HMCIIOAB30BaHUS M XpaHEHHd JOKYMEHTOB, CBI3aHHBIX C pPabOTOM, B SAEKTPOH-
HOM BH/E (0e3 nybAMpoBaHHs JOKYMEHTOB Ha OYMaskKHOM HOCHTEAE) C UCIIOAB30-
BaHHEM HMH(MOPMAIIMOHHOM CHCTEMBI paboTrogaTreAs U (MAM) eOIUHOM IHM(POBOM
nAaTdopMbl B chepe 3aHATOCTH H TPYAOBBIX OTHOIIeHHH «Pabora B Poccum».
YKa3aHHBIM 3aKOHOM BBEIEHBI IOHATHE SA€KTPOHHOTO NOKYMEHTa B TPYAOBBIX
OTHOIIIEHUAX U ITOPIA0K ohopMaeHUd [11].

Hrak, B Hacrodlllee BpeMd B cepe HoTapHata (PaKTHUYECKH IIPaBOBOE
PEryAupoBaHUE €ro AeaTEAbHOCTH C ITPUMEHEHHEM ITU(PPOBBIX TEXHOAOTHH OCY-
IIIECTBASIET TOABKO MuHIOCT PoccHH, YbM ITOAHOMOYHS B 3TOH YacTu He Oec-
CriopHbI. HeAb3ss UTHOpUPOBATH TO, YTO BO3HUKHOBEHHE COMHEHUH I10 IIOBOLY
VPOBHSA IIPABOBOTO PETYAHMPOBAHHS OTHOINEHUM ITOPOKAAET U HEOMHO3HAYHOE
OTHOIIIEHHE, KaK CyObEKTOB IIpaBa, TaK U Cyla B YaCTH IOPHUANYECKH 3HAYHUMBIX
IIOCAENICTBUN. B cAydyasgX OTCYTCTBUS YBEPEHHOCTHM B HAAUYUHN ITOAHOMOYMUS
MuHIOCTa peraaMeHTHPOBATH MOPSA0K BEAEHHUS peecTpa eOuHON MHGOpMAallu-
OHHOM cHCTeMBbl HOTapuaTa, BO3HHUKAET COMHEHHE I10 IIOBOAY IIPaBOMEPHOCTHU
COEAKH U CBSI3aHHBIX C HEH MOKYMEHTOB, 0(DOPMAEHHBIX B SAEKTPOHHOU dhopme
U BHECEHHBIX B UHPOPMAIIMOHHYIO CUCTEMY.

MozkeT AU y9aCTHHK CyAeOHOTO criopa BOCIHOAB30BATHCS Ha3BaHHBIMU CO-
MHEHUSIMHU U 3adBUTHh TpeOOBaHUE O MPU3HAHUU HEAeHCTBUTEABHON 3ACKTPOHHO
YOOCTOBEPEHHOM COEAKH II0 OCHOBAHHUIO, HIPEAYCMOTPEHHOMY, HaIpUMeED,
cratben 168 I'pakmaHckoro kogekca PD B cBsg3M ¢ HapylleHHEM TpeboBaHUMN
3aKOHa HAM MHOTO IIpaBoBoro axkTa? [2]. [loxkaayii, 0fHO3HAYHO OTPHULIATEABHBIN
OTBET HE BO3HUKHET.

[IpencraBageTcs, YTO BO UCIIOAHEHUE ITyHKTA «e» cTaTbu 71 KoHcTuUTynu
[1] Haspeaa HeobXommMOCTh BMelnatbcs: [IpaBureabcTBYy Poccmiickoit Penepa-
MUY U OPUHATH IIOCTAHOBAEHHE 00 yTBEpPXKIEHUU (peaepasbHO IIPOTPaMMBI,
B KOTOPOM OIPENEeAUTHb IOAOXKEHHE (pelepasbHBbIX OPraHOB, B TOM 4uucAe MUH-
octa Poccuu, B 4acTH IIOAHOMOYHH NPHUHUMATh HOPMAaTHUBHBIE aKThbl, OIIpee-
ASTFOIIIHIE TIOPSIIOK COBEPIIEHUsI HOTAPUAABHBIX JEUCTBUM C IPUMEHEHUEM ITUd-
POBBIX TEXHOAOTHUH U O(QOPMAEHHUS IAEKTPOHHBIX MOKYMEHTOB, O0AQIAIOIIHX
IOPUANYECKON 3HA4YMMOCTBIO. TOABKO IIPU HAAWYHUM TaKOr0 IIOCTAHOBAEHUS
npaBa MuHiocTa, yKazanHble B [loroxkeHnn o MUHHCTEPCTBE IOCTHUIIMU Poccuii-
cKoll Penepaliuu, IPUOOPETYT HEOCTIOPUMBIH C MO3UIIUU ITpaBa XapakTep.
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Legal regulation of relations using digital technologies
in the field of notaries

Tatyana V. Tverdova "
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Annotation. The article is devoted to the assessment of the legal regulation of
relations in the field of notaries using digital technologies, taking into account the
powers of the Ministry of Justice of Russia, as the main regulatory body, and the com-
pliance of such powers with constitutional norms.

Key words: notaries, Ministry of Justice of the Russian Federation, orders,
powers, digital technologies.

In 2019, such an object as “digital rights” appeared in the Civil Code of the
Russian Federation (Article 141.1) [2]. It should be recognized that this was due
to a long overdue need against the backdrop of established relations in the so-
called digital environment in many areas of society, but not regulated by law.

Based on the Explanatory Note to Draft No. 424632-7 of another Federal
Law “On Amendments to Parts One, Two and Article 1124 of Part Three of the
Civil Code of the Russian Federation (On Digital Rights)”, the goal was to con-
solidate several basic provisions in the civil legislation, starting from which, the
Russian legislator could regulate the market of new objects of economic rela-
tions already existing in the information and telecommunications network (in
everyday life — “tokens”, “cryptocurrency”, etc.), provide conditions for making
and executing transactions in the digital environment, including transactions ,
allowing to provide arrays of information (information).

These new objects are actually created and used by participants in in-
formation and telecommunications networks, including Russian citizens or le-
gal entities, but are not yet recognized by Russian law. The developers of the
draft law made an attempt to explain the essence of "digital law" as a new legal
fiction close to the essence of a security, and proposed to understand such
a right as a set of electronic data (digital code, designation) that certifies rights
to objects of civil rights, specifying that digital law can only certify the rights to
things, other property, the results of work, the provision of services, exclusive
rights [5].

However, in the final version of Article 141.1 of the Civil Code of the Rus-
sian Federation on digital rights, the concept proposed by the developers was
not reflected. A new article of the Civil Code of the Russian Federation deter-
mined that digital rights are recognized as such in the law, obligations and
other rights, the content and conditions for the implementation of which are
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determined in accordance with the rules of an information system that meets
the criteria established by law. Implementation, disposal, including transfer,
pledge, and encumbrance of digital rights in other ways or restriction of dis-
posal of digital rights are possible only in the information system without re-
course to a third party [2]. Unfortunately, the text of the norm did not include
the key parameters of the concept proposed in the Explanatory Note, such as a
set of electronic data (digital code, designation), without which the understand-
ing of the essence of digital law becomes more complicated and subjective.

One of the institutions designed to ensure reliable and reliable execution
of legal documents, civil law transactions is the notary. The list of documents
and transactions that require mandatory notarization is very wide, in particu-
lar, these are:

— rent agreement (Article 584 of the Civil Code of the Russian Federa-
tion), transactions for the alienation or mortgage agreements of shares in the
right of common ownership of real estate, with the exception specified in the
law [3];

— transactions related to the disposal of real estate on the terms of guar-
dianship, as well as transactions for the alienation of real estate belonging to a
minor citizen or a citizen recognized as having limited legal capacity (Article 54
of the Federal Law of July 13, 2015 No. 218-FZ “On state registration of real
estate ”) [6];

— transactions aimed at the alienation of a share or part of a share in the
authorized capital of a company (Article 21 of the Federal Law of February 8,
1998 No. 14-FZ “On Limited Liability Companies”) [7];

— pledge agreement for a share or part of a share in the authorized capi-
tal of a company (Article 22 of the Federal Law of February 8, 1998 No. 14-FZ
“On Limited Liability Companies”) [7];

— pledge agreement to secure the fulfillment of obligations under the
agreement, which must be notarized (Article 339 of the Civil Code of the Rus-
sian Federation) [2];

— a power of attorney to conclude transactions requiring a notarial form,
to submit applications for state registration of rights or transactions, as well as
to dispose of rights registered in state registers (Article 185.1 of the Civil Code
of the Russian Federation) [2];

— a power of attorney issued by way of substitution (Article 187 of the
Civil Code of the Russian Federation) [2];

— escrow agreement, with the exception of cases of depositing non-cash
funds and (or) book-entry securities (Article 926.1 of the Civil Code of the Rus-
sian Federation) [3];

— Assignment of a claim and transfer of a debt based on a transaction
made in a notarial form (389 of the Civil Code of the Russian Federation, 391 of
the Civil Code of the Russian Federation) [2];

— investment partnership agreement (Article 8 of the Federal Law of No-
vember 28, 2011 No. 335-FZ “On Investment Partnership”) [8];

— an agreement on the management of economic partnerships (Article 6
of the Federal Law of December 3, 2011 No. 380-FZ “On economic partner-
ships”) [9];
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— transactions aimed at alienating a share in the share capital of a busi-
ness partnership, including those providing for an obligation to conclude
a transaction aimed at alienating a share in the share capital of a business
partnership in the event of certain circumstances or the fulfillment by the other
party of a counter obligation (Article 12 of the Federal Law of December 3, 2011
No. 380-FZ “On economic partnerships”) [9] and others.

From the above, it follows how significant the role of the notary is in the
economic, as well as in the civil law sphere, and therefore, he could not stay
away from the realities of the digital space. On December 29, 2020, Federal
Law No. 480-FZ “On Amendments to the Basic Legislation of the Russian Fed-
eration on Notaries and Certain Legislative Acts of the Russian Federation”
came into force, adopted as part of the implementation of the “Digital Econo-
my” program area in order to optimize notarial activities, increase demand no-
tarial protection of the rights of citizens and legal entities in the context of the
development of a digital society [10].

The essence of the changes made to the Fundamentals of Legislation on
Notaries is: the introduction of new formats for performing notarial acts; tech-
nical changes to digitize notarial databases, interdepartmental interaction and
open access to data; introduction of new notarial acts performed electronically
and remotely. Thus, the sphere of notaries has entered the “orbit” of improved
legal regulation using digital technologies. What positive effect did it bring to
society?

The new technologies used in the notary now allow, without coming to
the notary, to turn to him for such notarial actions as certifying the accuracy of
the translation, accepting funds and securities, non-cash funds as a deposit of
the notary, handing the documents to the specified person by the notary, mak-
ing an executive inscription, transferring documents to a notary for storage,
providing evidence in the form of viewing information on the Internet, obtaining
an extract from the register of notifications on the pledge of movable property,
certification of the equivalence of an electronic document prepared by a notary.

To make a request for remote actions, the applicant or his representative
must sign an application for a notarial action with an enhanced qualified elec-
tronic signature, sending it to the Federal Notary Chamber through the unified
information system of the notary or the unified public services portal, and the
chamber sends the received application with attachments to the notary who
declared in automatic mode about the readiness to perform the corresponding
notarial act remotely.

The notary receives information about the applicant independently using
a unified identification system and a unified biometric system. Payment for
a notarial act and receipt of a completed notarial document in electronic form
or a refusal to perform a notarial act are carried out in the same format.

The regulation of the implementation of notarial acts in electronic format
is carried out by regulatory acts of the Ministry of Justice of the Russian Fed-
eration, which, in fact, carries out departmental legal regulation, while its vo-
lume exceeds the federal level of regulation, since, apart from the Fundamen-
tals of Notaries, there are no other federal laws and regulations. It seems that
there is a certain legal problem in this sense.
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Article 72 of the Constitution of the Russian Federation refers the nota-
ries to the joint jurisdiction of the Russian Federation and the subjects of the
Russian Federation [1]. It follows from this that the regulation of legal relations
of the notarial system should be carried out both by federal laws and by laws /
regulatory legal acts of the constituent entities of the Russian Federation. The
latter practically do not accept any acts indicating their participation in the le-
gal regulation of the notaries.

The Regulations on the Ministry of Justice of the Russian Federation,
approved by Decree of the President of the Russian Federation of October 13,
2004 No. 1313, provide for such a function of the Ministry as the development
and implementation of state policy on the legal regulation of notaries”, but spe-
cific powers in terms of legal regulation of notaries are not indicated [ 12]. Is it
possible to understand the legal regulation of relations under the development
and implementation of state policy?

Part 1 of Article 11 of the Constitution of the Russian Federation estab-
lishes that state power in the Russian Federation is exercised by the President
of the Russian Federation, the Federal Assembly (the Federation Council and
the State Duma), the Government of the Russian Federation, and the courts of
the Russian Federation [1]. Proceeding from paragraph "e" of Article 71 of the
Constitution of Russia, the establishment of the foundations of federal policy
and federal programs is within the jurisdiction of the Russian Federation.
There is hardly any doubt that federal programs are a tool for implementing
federal policy [1]. By virtue of paragraph "m" of the same article of the Consti-
tution, the jurisdiction of the Russian Federation includes ensuring the securi-
ty of the individual, society and the state in the application of information
technologies, the circulation of digital data [1]. These constitutional provisions
give rise to confidence that the establishment of state policy and its implemen-
tation in the field of the safe use of information technologies, in whatever area
they are applied, belongs to the federal level of regulation.

With regard to the field of notaries, it is currently unlikely that it will be
possible to find a federal program aimed at implementing state policy on the
use of digital technologies specifically in notaries. The Ministry of Justice of the
Russian Federation completely took over the regulation of digital notarial acts,
taking the necessary orders at its own discretion.

Thus, by orders of the Ministry of Justice of the Russian Federation of
September 30, 2020 No. 225 [13], No. 229 [14], No. 232 [15], new rules were
introduced on entering information of a reference and analytical nature con-
tained in the unified information system of the notary and related to the activi-
ties of notaries , on maintaining registers of the unified information system of
the notary, entering information into them, including the procedure for correct-
ing technical errors made in such registers, on the procedure for providing in-
formation about a notarial document, on payment for notarial acts performed
remotely and other orders of the Ministry of Justice of Russia, mandatory for
execution .

It should be noted that back in 2014, the Ministry of Justice, by its order
of April 16, 2014 No. 78 (as amended as of September 30, 2020), established
for notaries the specifics of working with electronic documents [16]. At first
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glance, it seems reasonable to regulate such actions at the level of orders of
a federal body and it is hardly advisable to transfer such powers to other bo-
dies. However, there is a doubt about their correspondence with the constitu-
tional norms on the legal regulation of the notaries and ensuring security in
the use of information technology, circulation of digital data. The orders of the
Ministry of Justice contain precisely such rules.

In addition, the Ministry of Justice also determines the requirements for
the format of a notarized document (including transactions) in electronic form
(Order No. -legal documents, in particular, transactions not specified in the
Civil Code of the Russian Federation.

According to Part 1 of Article 158 of the Civil Code of the Russian Federa-
tion, transactions are made orally or in writing (simple or notarial) [2]. Part 1 of
Article 163 establishes that notarial certification of a transaction means verifi-
cation of the legality of the transaction, including whether each of the parties
has the right to complete it, and is carried out by a notary or an official entitled
to perform such a notarial act, in the manner prescribed by the law on notaries
and notary activity [2]. As you can see, the civil legislation does not provide for
the form of a transaction made in electronic form, which can hardly be equated
with a written one, assuming the presence of a paper carrier, and therefore
there is reason to consider it necessary to supplement Article 158 of the Civil
Code of the Russian Federation on the electronic form of a transaction [2].

For example, a positive example of the timely adoption of a federal regu-
latory act is the Federal Law of November 22, 2021 No. 377-FZ “On Amend-
ments to the Labor Code of the Russian Federation”, which established the
possibility of electronic document management in the field of labor relations by
creating, signing, using and storing documents related to work, in electronic
form (without duplication of documents on paper) using the information system
of the employer and (or) a single digital platform in the field of employment and
labor relations "Work in Russia". The specified Law introduced the concept of an
electronic document in labor relations and the procedure for registration [11].

So, at present, in the field of notaries, the actual legal regulation of its
activities using digital technologies is carried out only by the Ministry of Jus-
tice of Russia, whose powers in this part are not indisputable. It cannot be ig-
nored that the emergence of doubts about the level of legal regulation of rela-
tions gives rise to an ambiguous attitude, both of the subjects of law and the
court in terms of legally significant consequences. In cases where there is no
certainty that the Ministry of Justice has the authority to regulate the proce-
dure for maintaining the register of the unified information system of the nota-
ry, doubts arise about the legality of the transaction and related documents
drawn up in electronic form and entered into the information system.

Can a participant in litigation take advantage of these doubts and claim
the invalidation of an electronically certified transaction on the basis provided,
for example, by Article 168 of the Civil Code of the Russian Federation in con-
nection with a violation of the requirements of a law or other legal act? [2].
There is probably no definitive answer.

It seems that in pursuance of paragraph "e" of Article 71 of the Constitu-
tion [1], there is a need for the Government of the Russian Federation to inter-
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vene and adopt a resolution on the approval of the federal program, in which to
determine the position of federal bodies, including the Ministry of Justice of
Russia, in terms of the authority to adopt regulations defining the procedure
for performing notarial acts using digital technologies and processing electronic
documents that have legal significance. Only if there is such a decision, the
rights of the Ministry of Justice, specified in the Regulations on the Ministry of
Justice of the Russian Federation, will acquire an undeniable character from
the standpoint of law.
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Koaekc aAMHHHCTPATHBHOI'O CyAONPOH3BOACTBA
Poccuiickoii Pemepaunu: npodbAeMbI IPUMEHEHHS

ABpamenko A.O.”
BepereHnukoB H.H.™

AnHoTanusa. B nmpakTHU4eCKOM BapHaHTE aAMHUHHCTPATHBHBIE JeAd PacCMaTpHUBa-
AMICb B COOTBETCTBUH C IIPABHAAMHU I'DaKIAHCKOIO M apOUTPasKHOTO CYAOIPOHU3BOACTBA,
TEM CaMbIM CO3/1aBas OIIpe/leACHHbIEe IIPOOAEMBI B IIPABOIIPHMEHUTEABHOM IIPAKTHKE.

[Ipuaarue Kozmekca aOMHHHCTPATHBHOIO CYIOIPOMU3BOACTBa Poccuiickon
denepaly He pelIvsa IpobAeMbl IIPaBOIIPHMEHEHHS, a TOABKO aKTYaAU3HPOBAAO HUX.
[TpobaeMBI KacasHCh HECOBEPIIIEHCTBA IIPABOBOTO Me3aHH3Ma 3alllUThl IIpaB M 3aKOH-
HBIX UHTEPECOB I'PaKIaH U IOPUAUYECKHUX AHIL OT HapyLIEHHUH CO CTOPOHBI IOCyAapCT-
BEHHBIX OPraHOB, OPTaHOB MECTHOIO YIIPABAEHUA H JOAYKHOCTHBIX AHIIL.

YyuThiBas 3HAYMMOCTh M MacIITaOHOCTh JaHHOI'O BHAA ITPOH3BOACTBA, a TaKKe
HeoOXOMUMOCTE COBEPIIEHCTBOBAHUSA IIPABOBOIO PEIYAHUPOBAHUS aIMHHUCTPATHBHOTO
CyoOIIPOU3BOACTBA B Poccuu, faHHad TeMa dBAGEeTCHa aKTYaAbHOH.

KarouyeBble CAOBa: Cy/[bl, aIMHUHUCTPATUBHBIH IIpollecc, cyaebHoe 3acemaHue,
rpazkJaHe, IOPUANYECKHE AUIIA, 3allliTa, IIpaBa.

OHLIEMIINA PA3PELIEHNd CIIOPHBIX [IPABOOTHOIIIEHUM ITOCPEACTBOM CY-
nebHOM BaacTu HoApPoOHO paspaboTaHa COBETCKOM U POCCHICKOH
IPaKIaHCKO-IIPABOBOM HayKe. OTHOCHUTEABHO pa3pelIeHHd CydaMH
CIIOPOB B IIyOAMYHO-IIPABOBOM chepe, TO ITUM HCCAEIOBAHUSM yoeAd-
€TCd BHUMAaHHE AUIIL B IIOCTCOBETCKOE BPEMS, KOrAa IIPHUOPUTETHOM
IIOAUTHUKOH IOCyZlapCTBa CTaAH BOIIPOCHI 3allUTHI IIPAB YEAOBEKA U IpazkIaHHUHA.
B oTamumne oT rpaskaaHCKO-IIPAaBOBBIX CIIOPOB, CIIOPBI, CBA3aHHBIE C ITyO-
AWYHO-TIPaBOBOM cdepoit, UMEIOT CBOU OCOOEHHOCTH:
BO-IIEPBBIX, CHEIU(PUKON cocTaBa Y4YaCTHUKOB aIMHUHHCTpPaTHUBHO-IIpa-
BOBBIX CIIOPOB (FOCyJapCTBEHHbIE, MyHUITUIIAABHBIE U UHBIE OpraHbl U UX JIOAYKHO-
CTHBIE AUIIQ);

*
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OOIIeHT, T. XabapoBck. E-mail: veretnn@mail.ru
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BO-BTOPBIX, HEPABEHCTBO YYaCTHHKOB CIIOPHBIX aIMHWHHCTPATHUBHO-IIPAa-
BOBBIX OTHOILIEHUH, HAXOAAIINUXCHI B OTHOILIEHUH BAACTHU U [IOAYUHEHUS;

B-TPEThUX, B aIMUHHUCTPATHUBHO-IIPABOBBIX CIIOpax 00s3aHHOCTDb AOKa3bl-
BaHWA 3aKOHHOCTH OeHUCTBUH (0e30eHCTBHs) OPraHOB, OpraHU3allud U JOAIKHO-
CTHBIX AHII, BO3AAraeTcs Ha COOTBETCTBYIOIME OPraH, OpraHu3aluio U JOAXKHO-
CTHOE AHIIO.

OTH 0cOOEHHOCTH OBIAM yUTeHBbI paspadboruymkamMu Komekca aaMHHHCTpPa-
THUBHOTO cymomnpousBoacTBa Poccuiickoii depepanuu (masee — KAC Pd), koto-
PRI BCTynuA B cuAy 15 cenTabpsa 2015 r. [2]. OH onleHUBaeTCS OOAHUMH y4Y€HBI-
MU U NPaKTUKYIOIUIUMH IOPHUCTAMH KaK BeChbMa IIOAOKUTEABHOE SIBAEHUE, OpPY-
THe JKe Ha 3Ty TeMYy BBICTYIIAIOT C JOOPOM moAeld CKeIITHIIH3MA.

Tak, mo mHeHuIo npodeccopa FO.H. CrapuaoBa, npunarue KAC PP craaso
IPAHONO3HBIM COOBITHEM, KOTOPOE BOMIET B HCTOPHUIO POCCHHCKOTO 3aKOHO-
TBOpYecTBa. TOABKO C IPUHATHEM 3TOT'0 3aKOHA IOSBHAACH 3aKOHYEHHas CHC-
TeMa aIMHUHHCTPATUBHO-IIPOLIECCYAABHOTO PETYAMPOBAHUS OTHOIIEHHUM, CBd-
3aHHBIX C OCIIapUBaHUEM B Cy[e pelleHUl, NeHcTBHH (0e3melicTBHHA) OpPraHoB
IMyOAMYHOM BAQCTH U UX JOAXKHOCTHBIX AHIL [8].

HecKoABKO OCTOPOXKHYIO ITO3UIIHIO 10 JaHHOMY BOIIPOCY NPHUAEPKUBAET-
ca npodeccop T.B. Caxuoa. KoHIllennTyaabHO He Bo3paxkas IIPOTUB HeoOXomou-
MOCTH MPUHSATHA CIIEIITHAABHOTO aIMHHHCTPATUBHO-IIPOIIECCYAaABHOIO MeXa-
HHU3Ma CyAeOHOM 3aIuThl IpaB U CBOOO/ rpakJaHUHA U YEAOBEKa, yBarkaeMbli
mpodpeccop ITHIIET, YTO MEeXaHUYEeCKUH MepeHoC CyaeOHbBIX IIPOLEeAYP U3 OTHOTO
zakoHomaTteabHoro akra ([TIK) B mpyroit (KAC) mpaBoByIO IIpUpPOAY AaHHBIX
npolenyp He MeHsieT. BBeneHHbIE B TEKCT HOBoro Komekca TepMHUHBI «<MCKOBOE
aAMUHUCTPATHUBHOE 3adBACHHE», «aAMHUHHUCTPATUBHBIA HCTEL» U ApP. AWIIb [e-
MOHCTPHUPYIOT OECIIOMOIITHOCTE 3aKOHOAATeAs], M00 HHUKAKOW OHTOAOTHYECKOH
OCHOBBI I10Z CO0OM He MMeIoT. [IoJ0OHBIMU «HOBOBBEAEHUAMM» HIAECI0 aIMUHU-
CTPaATHUBHOI'O UCKa OXKUBUTH U «BHEAPUTH» B IIPABOBOE IIOAE€ HEAB34 [7].

Boaee kaTeropnyHyo TO4YKYy 3pe€HUs BbICKasbIBaeT AoileHT [[.A. TymaHOB:
«ipuHATHe Komekca aaMHHHCTPATHUBHOIO CcyaonpousBonacTBa PP He mpocTo He
IIOBBICUAO YPOBEHBb 3alllUThbl OT TOCYyJAapCTBEHHOI'O IIPOM3BOAad, a, HaobOpOT,
cHu3uao eror. KAC P® npuHHMaasca B CHELIKe, PA COoAepzKaIUXCd B HEM IIO-
AOKEHUH HMeeT CyIleCTBEHHbIe NedpeKThI, KOTOpPhble He OyayT CIIOCOOCTBOBATH
3(pekTUBHON 3a1IHUTE OOIIECTBEHHBIX HHTEPECOB» [9)].

Hama ke mno3unug cxXoxa C TOYKOHM 3pEHUS IIOAUTHYECKOTO [OESTEAd
HpeBuero Puma oparopa Mapka Tyaausa ILlunepona — Dura lex sed lex (3akon
CYpPOB, HO 3TO 3aKOH), T.€. KAKHUM ObI HECOBEPIIIEHHbIM HHU ObIA 3aKOH, €ro HeoO-
XOIMMO yBazKaTh, COOAIOIATH U BBIIIOAHST.

B aT0l cBA3HM cAeqyeT OTMETHUTD, YTO AI0OOW BHOBB ITPUHSTHIM HOPMAaTHUB-
HO-IIPABOBOM akKT, TeM 0oaee B TaKOM CAOXKHeHIIed cdepe, Kak cyaebHoe pery-
AVIPOBaHHE CIIOPHBIX OOIIECTBEHHBIX OTHOLIEHUM, BCErla HECOBEPIIIEHEH, B IIPaK-
THUKE MIPaBOIPUMEHEHUs TPeOdyeT OCMBICAEHUH M BHECEHHsS HeOOXOOUMBIX IIO-
IIPaBOK B IIPOIIECCE €T0 PEaAAU3AIUHU.

Hauboaee BaskHOI ITpoOAeMOI, C KOTOPOM CTOAKHYAWCH IOPUCTBHI B Ha-
yaabHbIH nepuon aerictBus KAC Pd, 6p1A Bonmpoc moACyAHOCTHU, KOTOPBIN SIBAS-
€TCs KOHCTUTYLIMOHHO 3HAQYUMBIM, IIOCKOABKY B COOTBETCTBHH C YacThio 1 cra-
16U 47 KoHcTuTyimu PO HUKTO He MOKeT ObITh AHIIIEH ITpaBa Ha paCCMOTpPEHHE

138



A.0. Arpamenko, H.H. BepeTennnkor KoA€KC AAMHNHCTPATHRHOrO CYAOMPOH3BOACTRA...

€ro JeAa B TOM CyO€ W TE€M CYAbEH, K IOACYAHOCTH KOTOPBIX OHO OTHECEHO 3a-
KOHOM [1].

Kak crpaBenamnBo 3amedeHo npodeccopom A. T. BonHepowm, cyabam, anu-
BOKaTaM M HHBIM IIPAaKTUKYIOIIMUM IOPHCTaM, a C HUMH M TpakJaHaM TeIlepb
IPUXOAUTCHA AOMAaTh roaoBy: coraacHo Kakomy Kozekcy (I'TIK manm KAC) HyzKHO
3asBASITH M COOTBETCTBEHHO pacCMaTpPUBAThL TO AW HMHOe TpeboBaHue? 5], uau
UHBIMH CAOBaMH — KaKUMHU OOAYKHBI OBITH OCHOBHBIE KPHUTEPUU IAS OIpeaeAe-
HUS IIpeaMeTa cyaebHoro pasbupaTeAbcTBa — YaCTHO-IIPABOBOM HAM ITyOAWYHO-
IpaBOBOH M KakK caenctBue 3Toro, npuMmeHeHue KAC PP uau I'TIK P® B criop-
HBIX [IPABOOTHOIIEHHUSX.

Bormpocs! 1ToaCyIHOCTH €A, BBITEKAIOMINX U3 IMyOAMYHBIX IPaBOOTHOIIIE-
HUM B npakTuke npuMeHeHnsa KAC PP namiam cBoe oTpazkeHue B IHcbMe Bep-
xoBHOTO Cyma Pd ot 5 Hoa6pa 2015 r. Ne7-BC-7105/15 «IIpencemareasm Bep-
XOBHBIX CYyZIOB PECIyDAHK, KPaeBbIX U 00AaCTHBIX CyaoB MockoBcKoro n CaHKT-
[TeTrepOyprckoro ropoCKuUX CyA0B, CyZOB aBTOHOMHON 00AaCTH M aBTOHOMHBIX
okpyroB Poccutickoti Penepary, ANEAAdIIMOHHBIX CyaoB PecryOamkm Kpbim
u ropona deaepasbHoro 3HaueHusa CeBacTorioasi». B mmrcekMe naetcsa pa3bsCHEHUE,
4TO KPHUTEPHUEM IIPABHUABHOI'O OIIPEAEAEHUS BHOA CYAOIIPOHU3BOACTBA (MCKOBOE
UAW aIMHUHHCTPATUBHOE), B KOTOPOM IIOZIA€3KAT 3allluTe IIpaBa U cBOOOIBI rpa-
KOAaHUHA HWAM OPTaHHU3alllH, SIBAFETCH XapaKTep IIPAaBOOTHOIIEHUM, KOTOPBIA
IIPEeOOIpPEeNEeAsSeTCs HE TOABKO YIaCTHEM B HHUX B KaueCTBE OJHOTO U3 CYOBEKTOB
TaKUX OPraHOB, HO U TE€M, YTO yYaCTHHUKH TaKUX IIPaBOOTHOIIIEHUU He obaana-
IOT PaBEHCTBOM M OAVWH M3 HUX HAIEA€H BAACTHBIMH IIOAHOMOYHAMM II0 OTHO-
IeHUIo K apyromy. [Ipu aTom m3bpanHad AuiloM popMa oOpalleHus B cyn (11o-
Jada agMHUHHCTPATUBHOI'O HCKOBOIO 3asBA€HUS HAM HCKOBOTO 3asBACHHH) HeE
SABASETCS OIIPENEATIOIIEN A BO30YKIAEHUS TPasKIAaHCKOTO HWAM aIMUHHUCTPA-
THUBHOT'O CyJOIIPON3BOACTBA.

B maspnedmeMm Ilaenym BepxoBHoro Cyma B cBoeMm [locTaHOBAEHUH
ot 27 centabpa 2016 r. No 36 (c u3m. ot 9 wmroag 2020 r.) «O HEKOTOPBIX
BOIIpOCax HNPHUMEHEHHS cygaMu Komekca aaMHUHHCTPATHBHOIO CYyAOIIPON3BOM-
crBa Poccuiickoit demepamuu» B IleadX OOeCIIleYeHHUs] €IUHCTBA NPAKTUKU
IIPUMEHEHUd CyaaMu o0Iell IOPUCAUKIIUY 3aKOHOAATeAbCTBA 00 aaMUHHCTpA-
THUBHOM CYZOIIPOU3BOACTBE OaA OIIPEAEA€HHbIE pa3biaCHEHHUS [3], HO CAOKHOCTD
IIOHMMAaHUA COCTOUT B TOM, YTO OpPraHbl I'OCYyAapCTBEHHON BAACTH MOTYT BBbI-
CTyIIaTh B KQ4ECTBE CTOPOHBI B I'PakKJaHCKUX IPaBOOTHOLIEHUIX (IpeACTaBASId
Poccuiickyro denepanurio, cyobekThl Poccuiickoit Pemepanyi 1 MyHHUIIHUIIAABHBIE
00pa3oBaHtd) U KaKyl0 POAb UT'PAET OPraH BAACTH B 3THX CIOPHBIX ITPaBOOT-
HOILIIEHUIX, ObIBAa€T QOCTATOYHO CAOXKHO OIIPENEAUTH, IIOCKOABKY BAACTHBIMU
IIOAHOMOYHUSMH 00AQIAIOT M WHBbIE HE TOCYyAapCTBEHHBIE OPTaHbl, HaAEACHHBIE
COOTBETCTBYIOIIIMMH BAAQCTHBIMH ITOAHOMOYHUSAMH, KOTOPBIE CTAHOBSTCH CTOPO-
HOHM B aAIMUHHUCTPATUBHOM CYIOIIPOU3BOACTBE.

HopmaruBHaa ocHOBa M Npolleaypa HAOEACHUS BAACTHBIMU ITOAHOMOYHSIMHU
SABASIETCH Pa3HOOOPA3HOM B B CBS3H C 3THM MIPEACTABAIETCS CAOIKHO OIIPEIEAUTD,
ABAFETCA AW TOCYJAapCTBEHHBIM HAW HWHOM OpraH OpPraHOM BAaCTH, a AHIO —
JOAZKHOCTHBIM, MMEHHO B KOHTEKCTE€ aIMUHHCTPATHBHOI'O CYIOIIPOU3BOACTBA.
W, HakoOHEIl, TAQBHBIM SBASIETCS TO, YTO MJAAEKO HE BCerga O4YeBHIHO, B KaKOU
cchepe ITPaBOOTHOIIEHUSI CAEAYET CUUTATDH ITyOAMYHBIMHY, a B KAKOM — YaCTHBIMU.
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K mpumepy, HOpMmaTtuBHbIe akThl [leHcrnonHoro dounpga Poccun, a mMmeHHO
B3bICKaHUE PA3AMYHOIO BHA 3aJ0AXKEHHOCTEH C (PU3HMYECKUX AMI] OCIIapUBAIOTCS
B nopanke KAC P®d, ogunako ocriapuBaHue nedicTBuii, 0e3medicTBUll, pelIeHHH
doHOa U ero oTAeAeHUH (K IIpUMeEpPY, OTKa3 B BBINIAATE COIIMAABHBIX ITOCOOHH
HAU II€HCHH) ITPOU3BOAUTCS II0 IIpaBUAaM HCKoBoro mmpousBoactBa ['TIK Po.

To ke MOXKHO cKas3aTb U O APYTHUX rocydapCTBEHHBbIX (poHAax. B yacTHO-
CTH, OTKA3 B OKa3aHWUH MEIUIIMHCKOM ITOMOIIM II0 00s3aTEABHOMY MEIHUITHH-
ckoMy cTpaxoBaHHuio (OMC), a paBHO HeEHaIAeKallle€ €€ OKa3aHHe, a TaKIKe
penieHus U AedaTeAbHOCTh PenepasbHOro ®oHmaa o0693aTEABHOTO MEIUIIMHCKOTO
cTpaxoBaHus, caeayeT ocriapuBaTh B nnopganake ['TIK Pd, a ve mo KAC P®. [loue-
My UMEHHO B IIOPSAKE UCKOBOTO ITPOU3BOACTBA, HE COBCEM ITOHATHO.

JlocTaTO4YHO NPOAOAKUTEABPHOE BPEMS MOOATH II0 HasoramM M HaAOTOBBIM
naaTexkam C (PU3HYECKHUX AHWI] B3bICKUBAAHUCh B COOTBETCTBUH C YKa3aHUSIMU
HaAOTOBOT'O 3aKOHOIATEABCTBA U CAOXKUBIIIENCS B CTPaAHE IIPAKTHKOH, IIyTEeM
obpalieHus: C TpaskIaHCKHUMU HCKaMHU HAW 3asIBACHUSMHU O BblAade CyAeOHBIX
npukasoB B nopaake ['TIK P®. [loaygaerca, 4To 5TH NIPaBOOTHOIIEHHUS, C II03U-
WU IIpOoIlecca, CYUTAANCH YaCTHBIMHU. B HacTodInee BpeMs B3BICKAHUA 3a0A-
KEHHOCTEN B COOTBETCTBHH C IIOAIIYHKTOM 3 IIYHKTA 3 CTATbU 1 IIPOHU3BOAATCH
1o npaBusaMm KAC PP [2].

He BBI3BIBaeT onTUMH3Ma W pasHOOOpasHad cyaeOHad HpakTHKa M0 pe-
ruoHaM Poccuu mpu pacCMOTPEHHH OTAEABHBIX KaTEeTrOpHUH OeA II0 IIpaBHAAM
KAC P®, B yacTHOCTH II0 feaaM 00 OCIIapHBaHHM OTKa3a OPraHOB IOCYydapCT-
BEHHOM BAAQCTH B 3aKAIOUYEHHUH (IPOLAEHUHU) AOTOBOPOB apeHAbl T'OCydapCTBEH-
HOTO U MYHHIIUIIAABHOTO HMYIIECTBA, II0 AeaaM 00 OTKai3e B IIPUBATHU3AIUU.
BrBI3BIBET OIpeneAeHHbIE TPYAHOCTH U paspelleHre OeA 00 ocCnapUBaHUU Iei-
CTBHUH U pELIEHUH TaKUX OopraHoB, Kak CuerHada maasarta Poccuiickoit Penepa-
uu, [ocynapcrBeHHbIH 6aHK Poccutickoit Penepalivu U APYTHX.

K npumepy, ecan penieHus Bricinelt KBaaAuUKaAITMOHHON KOAAETHUH cynel
P® u pemnrenmss KBaAU(PUKAIIMOHHBIX KOAAETHUH cyneid cyobekToB PP, Bricmreit
9K3aMEHAIIMOHHOM KOMMCCHU II0 IPHEMY KBaAU(PUKAIIMOHHOIO S5K3aMeHa Ha
JOASKHOCTB CyIbH 003kaAayrorcd B nopsaake KAC Pd, o yuem npsamo ykKazaHO B IOA-
nmyHkTax 4, 5 nynkra 2 cratbu 2 Komekca [2], To IO pellleHusM COOTBETCTBYIO-
X KBAaAM(PUKAITMOHHBIX KOAAETUM HOTApUycOB U aaBokaToB B Koxmekce Hu4ye-
IO HE CKa3aHo.

He coBceMm moHATHa IMO3UIIMA 3aKOHOAATEAd B BOIIpOCcax IIpaBa Irocynap-
CTBEHHOT'O CAYZKAalIllero O0paTUTBhCH 3a 3alUTON CBOMX HapPYIIEHHBIX HpaB. U3
FOCyZJapCTBEHHBIX CAYZKAIIIUX AWUIIL BOEHHOCAYZKAIIM€ BIIPABE OCIIapuBaTh OEU-
CTBHUSI U PELICHUd OPraHOB BOEHHOI'O YIIPABAE€HHS W BOMHCKHUX OOAXKHOCTHBIX
ann 1o npaBraaM KAC Pd. OcraabHble, roCcymapCTBEHHBIE CAyXKalllkie, B TOM
YHCAE U CAyXKAlllFe, OCIIapHUBAaIOT AEHUCTBUA U PEILICHHS CBOMX HAYaABHHKOB B IIO-
panke I'TIK Pd.

Kpome Toro, k HegocratkaM Kopekca caemyeT OTHECTH CAEAYIOIIHE ITPO-
OeArl.

K npumepy, B KAC P® (kak u B ['TIK P®), B oranyne o ApOHTpPazKHOrO
nporeccyaabHoro kozekca Pd (crarpu 136, 163 u gOp.), IO HEODOHSITHOM
IIPpUYUHE HET TAKOI0o IIPaBOBOTO ITOHATHS, KaK IepephIiB CyneOHOro pazdouparesb-
crtBa. OrcyrcrBue B Kozmekce maHHOM NMpaBOBOM HOPMBI CyZlbH KOMIIEHCHUPYIOT
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TaKUM IIOHATHEM, KaK cynebHoe yCMOTpeHHe (Hamo XKe AeAaThb IIEPephIB Ha
oben, oTABIX U Ap.), HO YCMOTPEHUE B OTCYTCTBHUE COOTBETCTBYIONIEH IIpaBOBOH
HOPMBI BeZIeT K HapyIIEeHWI0 3aKOHA U OTMEHe CyaeOHOro perieHus 1o op-
MaAbHBIM OCHOBAaHHAM.

Taxke B KAC P® He mocTaTodyHO pa3BUT TAKOM BasKHEWINUM HpaBOBOU
HHCTUTYT, KaK IIPOOAECHHE IIPOIIECCYAaABHBIX CPOKOB CyaoM. IIo KOHKpPETHBIM
geraMm B Komekce OH HPHUCYTCTBYET: «O IIPOIAEHHUH CpPOKa IIpeObIBAHUS HHO-
CTPAHHOTO TpakKJAaHWHA, IIOJAEZKAIIEr0 ACIIOPTALlMU HUAHU PEAIMHCCHU, B CIIEIU-
aABHOM YYPEXKIEHUW»; «O IIPOJACHUHN aAMHHUCTPATHBHOIO HaA30pa» M «O IIPO-
JA€HUU CPOKa TOCIIHTAAW3AIllUU B HEOJOOPOBOABHOM Iopsanke» [2]. B To ke Bpe-
MsI, BOIIPOC O IIPOJA€HHUH IIPOIIECCYaABHOI'O CpOKa, II0 aHAAOTUU C HOpMaMU
cratreu 111 I'TIK P®, 3akonomaTeaeM B KAC P® He Haliea cCBOero pa3BHUTHS.

[To3uTHUBHBIM, C Hallled TOYKH 3PEHHUHd, CAEAYET OTMETHUTDL PAL HOBOBBE-
neHuii, conepzxkammxcsa B KAC PP u Bocnmpou3BOASIIUX, B YACTHOCTH, CIEILIU-
UKy aAMUHUCTPATUBHOTO CyIOIIPOU3BOACTBA. B 11easax obecriedeHusa mapurera
UHTEPECOB CTOPOH, 3alUTHI «Hamboaee caaboii» CTOPOHBI CyaeOHOTO IIpolilecca
KAC P® mpemocraBageT CyAy aKTUBHYIO pPOAb B cyaeOHoOM mpoiiecce. Cyn
BIIpaBe 10 COOCTBEHHOM HHHUIIMATHBE HCTpebOBaTh MOKa3aTeAbCTBa (IIyHKT 1
crareu 63 KAC P®d), npuBAedyb HamaeKaIllero OTBeTYHKa 0e3 coraacus HCTIA
(myekr 1 crateu 43 KAC P®), npoBepuUTh coraallleHHE O IIPUMHPEHHH Ha
IpeaMeT AOIIyCTUMOCTU B3aUMHBIX YCTYHIOK (IIyHKT S cratbu 137 KAC PP) [2].

PaciiupeHsl ¥ IIOAHOMOYMSA Cy[a aleAASIIMOHHOM HHCTAHIIMH, KOTOPOMY
IpenoCcTaBA€HA BO3MOXKHOCTH CAaMOCTOATEABHO ITPUMEHUTH MeEpPhbl IIpeaBapH-
TEABPHOU 3alIuThl AMOO ITPHOCTAHOBUTH HCIIOAHEHUWE CyZeOHOro pelIeHUs II0
neay (myHKT 1 cratbu 306 KAC PO) [2].

BrImien3A0KeHHBIE TTOAOKEHHUA MPUMEHSIOTCS CydaMu oOmied IOPUCIUK-
ouu Ha TIpakTuke. Hanboaee 4acTo Cyabl UCIIOAB3YIOT ITOAHOMOYHS IIO CaMO-
CTOSITEABHOMY HCTPeOOBAHUIO MOKA3ATEABCTB U IIPUBACYEHUIO HAOAEIKAIIETO
oTBeTYHKAa. B 0THOM UX Z1eA, K IPUMEDPY, alleAAdIITMOHHAd MHCTAHIUsS OTMEHHAA
pelnieHne cyga MepBOM MHCTAHIIMH CO CCBIAKOHM Ha HEOOXOOAWMOCTH ITPHUBAEYH
HaAEXKAaIIeTo OTBETYNKA U UCTPeboBaTh JOKA3aTeABCTBA [4].

OpgHakKO CTOUT OTMETHTBH, YTO B AEUCTBUTEABHOCTH aKTHBHAasd POAb Cyda
MOXKET ITPOIBASTBECS B IIOAYYEHUH UH(MOpPMAIIUU HE TOABKO OT OopraHa rocyzaap-
CTBE€HHOM BAACTH HMAM JOAXKHOCTHOTO AHMIA, HO U OT I'PaskIaHUHA UAU IOpUAHYE-
CKOTO AHIIA.

NuuipatuBa cyZia MOIKET MHPOSBAITHCI U B HCIOAB30BAHUU IITHPOKOTO
Kpyra IIOAHOMOYHM II0 COXPaHEHHIO IopsakKa B CyaeOHOM 3acegaHUuU, B TOM
YHCA€ IIOCPEACTBOM IIPUMEHEHUA MEP IIPOIIECCYaABPHOIO IPUHYXKAEHUS. B oTAN-
que oT ['TIK PP, B anMUHHUCTPATUBHOM IMIPOLIECCE CyZ MOIKET OTPAHUYUTH BBI-
CTyIIA€HUE yJYaCTHHKA CyAeOHOro pazdupaTeAbCTBa MAU AHIIUTH €0 CAOBA (CTa-
T 118 KAC PP) [2].

OrpaHudyeHHe BBICTYIIA€HHUS IIPHUMEHSETCd B CAydYae, €CAM y4aCTHHUK CY-
aebHoro paszbupaTeAbCcTBa KacaeTcsd BOIPOCA, HE OTHOCHIIEToCd K OaHHOMY
[EAYy, & AUIIIEHHE CAOBa MOXKET ObITh IIPUMEHEHO, €CAU YHaCTHUK HapyllaeT I10-
CA€TOBATEABHOCTDH BBICTYIIA€HHH, CHCTEMaTU4YEeCKH HE MCIIOAHsSeT TpeboBaHUs
CyIbH, IOIyCKaeT I'pyOble BBIPAKEHUS HMAW BBICKA3bIBAHUSA, IIPU3bIBAET K OCYIIE-
CTBAEHUIO HE3aKOHHBIX nedicTBUi. [Ipu 3TOM HpUHATHE TAKOH Mephl He TpebyeT
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BbIHECEHHH OIIPENEeA€HUS B BHIE OTIEABHOTO CyAeOHOro akTa U paspelleHHe
JAHHOTO BOIIPOCA OCYIIECTBAGETCH ITPEACENAaTEAbCTBYIOIIUM B cyaebHOM 3ace-
JaHUH, O YeM YKas3bIBaeTCd B IIPOTOKOAe cynebHoro 3acemanus. O6:kasoBaHHeE
ee IIPUMEHEHUsS BO3MOXKHO AUIIL ITPU 003KaA0BaHUU UTOIOBOI'O CyNeOHOI0O aKTa,
IIPUHATOTO Ha COOTBETCTBYIOIIENH cTaauu mnpolecca (myHKT 44 [locraHoBAeHUd
[Taenyma BepxoBHoro Cyna P® ot 27.09.2016 Ne 36 (pexn. ot 09.07.2020) [3].

Cyn Takzke MOXKET IIPUMEHHUTH MepPy B BHIAE 00s3aTEABCTBA O ABKE —
ITMCHBMEHHOTO 00583aTeAbCTBA CBOEBPEMEHHO SBASTHCS Ha 3aceJaHUE 10 BHI3OBY
cyna (cratea 121 KAC P®) — B OTHOLIEHUH AHIIA, YIaCTHE KOTOPOIO ABASETCH
00s13aTeABPHBIM 10 3aKOHY HAHU 10 PELIeHUIo cyaa [2].

B 3akarogeHHe OTMETHM, YTO PACCMOTPEHHBbIE BBIIIE ITPOOAEMHBIE BOIIPO-
cel mpuMeHeHuss KAC P® B nmpakTHKe CyqoB OOILEeH IOPUCAUKIIUU TPEOYIOT CBO-
€r0 pas3pelleHUus B 3aKOHOAATEABHOM IIOPIAKE U KPOME TOTO, OCMBICAEHUHA
IOPUANYECKON HAYKOW KOHIIEIITYaABHBIX BOIIPOCOB, CBSI3aHHBIX C IIYOAMYHBIMH
IIPABOOTHOIIIEHUSAMH B paMKaxX aIMUHUCTPATHBHOIO CYIOIPOHU3BOACTBA, IIO-
CKOABKY, KaK CIpaBeJAUBO 3aMedeHO IIpodeccopoM A.B. 3eaeHIIOBBIM 0UIIH-
aAbHOE MPU3HAHHE CIopa KakK IIpeaMeTa aIMHUHUCTPATHUBHOIO CYOOIPOU3BO/I-
CTBa CTaBHUT BOIIPOC O HEOOXOAMMOCTH IIEpPeCMOTpPa I'OCIOACTBYIONIEH ITapaaur-
MBI 8 IMUHHUCTPATUBHOI'O IpaBOHAPYIIEHUS [0O].

Takzke mpeacraBageTcd HeoOXoAUMBIM HOMOAHUTE KAC Pd cratweit 152
npuM. «[lepeprsIB B cynebHoMm 3acemaHun». CoraacHO coaep:KaHUIO JaHHOHM cTa-
THU Cy[ II0 XOOaTalCTBY AWIlA, YIACTBYIOIIETO B [€A€, HAU 10 CBOEH MHUIINATHU-
Be MOXKET OOBSIBUTH ITEPEPHIB B CyAeOHOM 3acCeqaHmtH.

Kpome Toro, caeayer o0paTUTh BHUMaHHE 3aKOHOZATEAS U Ha IIpaBo cyda
B IPOOACHHU IIPOIIECCYaAbHOTO Cpoka, nonoaHuUB KAC PP crarwedt 92 mpum.
«IpomaeHmre nmporeccyasbHBIX CPOKOB».

[TomobHBIE M3MeHeHUs OyayT CIIOCOOCTBOBATH 0Ooaee IIOAHOMY obecriede-
HUIO IIPaB U 3aKOHHBIX MHTEPECOB YYAaCTHUKOB aIMUHUCTPATHUBHOIO CYIOIIPO-
H3BOJCTBA.
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Code of Administrative Procedure
of the Russian FederaTion: problems of application
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Annotation. In the practical version, administrative work was considered in ac-
cordance with the decisions of civil and arbitration proceedings, thereby creating
mandatory problems in orthogonal practice.

The Principality of the Code of Administrative washing of products of the Rus-
sian Federation did not solve the problems of law enforcement, but only updated
them. The problems concerned the inconsistency of the legal mechanism requiring the
rights and legitimate interests of a citizen and legal entities from the state bodies, local
government bodies and long-lived persons violated with the parties.

We load the value and massability of this type of production, as well as the need to
improve the legal regulation of administrative washing in Russia, this topic is relevant.

Key words: courts, administrative process, court session, citizens, legal enti-
ties, community, rights.

The concept of resolving disputed legal relations through the judiciary
has been developed in detail by Soviet and Russian civil law science. Regarding
the resolution of disputes in the public law sphere by courts, attention is paid
to these studies only in the post-Soviet era, when the protection of human and
civil rights became a priority policy of the state.

Unlike civil law disputes, disputes related to the public sphere of law
have their own characteristics:
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firstly, the specifics of the composition of participants in administrative
and legal disputes (state, municipal and other bodies and their officials);

secondly, the inequality of participants in disputed administrative-legal
relations who are in a position of power and subordination;

thirdly, in administrative and legal disputes, the obligation to prove the
legality of actions (inaction) of bodies, organizations and officials is assigned to
the relevant body, organization and official.

These features were taken into account by the developers of the Code of
Administrative Procedure of the Russian Federation (hereinafter — CAS RF),
which entered into force on September 15, 2015 [2]. It is assessed by some
scientists and practicing lawyers as a very positive phenomenon, while others
speak on this topic with a good deal of skepticism.

So, according to Professor Yu.N. Starilov, the adoption of the CAS of the
Russian Federation was a grandiose event that will go down in the history of
Russian lawmaking. Only with the adoption of this law did a complete system
of administrative and procedural regulation of relations related to challenging
decisions, actions (inaction) of public authorities and their officials appear in
court [8].

A somewhat cautious position on this issue is taken by Professor
T.V. Sakhnov. Conceptually, without objecting to the need to adopt a special
administrative and procedural mechanism for the judicial protection of the
rights and freedoms of a citizen and a person, the respected professor writes
that the mechanical transfer of judicial procedures from one legislative act
(CPC) to another (CAS) does not changes. The terms “administrative statement
of claim”, “administrative plaintiff’, etc., introduced into the text of the new
Code, only demonstrate the helplessness of the legislator, because they have no
ontological basis. Such "innovations" cannot revive the idea of an administra-
tive claim and "introduce" it into the legal field [7].

A more categorical point of view is expressed by Associate Professor
D.A. Tumanov: "The adoption of the Code of Administrative Procedure of the
Russian Federation not only did not increase the level of protection against
state arbitrariness, but, on the contrary, reduced it." The CAS RF was adopted
in a hurry, a number of provisions contained in it have significant defects that
will not contribute to the effective protection of public interests” [9].

Our position is similar to the point of view of the politician of Ancient
Rome orator Mark Tullius Cicero — Dura lex sed lex (The law is harsh, but it is
the law), i.e. however imperfect the law may be, it must be respected, observed
and carried out.

In this regard, it should be noted that any newly adopted legal act, espe-
cially in such a complex area as the judicial regulation of contentious public
relations, is always imperfect, in the practice of law enforcement it requires ref-
lection and the necessary amendments in the process of its implementation.

The most important problem that lawyers faced in the initial period of the
RF CAS was the issue of jurisdiction, which is constitutionally significant,
since, in accordance with Part 1 of Article 47 of the Constitution of the Russian
Federation, no one can be deprived of the right to have his case heard in that
court and by the judge to whose jurisdiction it is assigned by law [1].
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As rightly noted by Professor A. T. Bonner, judges, lawyers and other
practicing lawyers, and citizens with them, now have to rack their brains: ac-
cording to which Code (CPC or CAS) one should declare and, accordingly, con-
sider this or that claim? [5], or in other words — what should be the main crite-
ria for determining the subject of litigation — private law or public law and, as a
result, the application of the CAC RF or CPC RF in disputed legal relations.

The issues of jurisdiction of cases arising from public relations in the
practice of applying the CAC RF were reflected in the letter of the Supreme
Court of the Russian Federation dated November 5, 2015 No. Petersburg city
courts, courts of the autonomous region and autonomous districts of the Rus-
sian Federation, Courts of Appeal of the Republic of Crimea and the federal city
of Sevastopol. The letter clarifies that the criterion for the correct determination
of the type of legal proceedings (claim or administrative), in which the rights
and freedoms of a citizen or organization are to be protected, is the nature of
legal relations, which is predetermined not only by participation in them as one
of the subjects of such bodies, but also by the fact that the participants in
such legal relations do not have equality and one of them is endowed with
power over the other. At the same time, the form of applying to the court cho-
sen by the person (filing an administrative statement of claim or statement of
claim) is not decisive for initiating civil or administrative proceedings.

In the future, the Plenum of the Supreme Court in its Resolution No. 36
of September 27, 2016 (c ed. dated July 9, 2020) “On some issues of applica-
tion by courts of the Code of Administrative Procedure of the Russian Federa-
tion” in order to ensure the unity of practice of application by courts of general
jurisdiction of legislation on administrative proceedings gave certain explana-
tions [3], but the difficulty of understanding is that public authorities can act
as a party in civil legal relations (representing the Russian Federation, the sub-
jects of the Russian Federation and municipalities) and what role does the au-
thority play in these disputed legal relations, it can be quite difficult to deter-
mine, since other non-state bodies, endowed with appropriate authority, which
become a party in administrative proceedings, also have authority.

The regulatory framework and the procedure for granting authority is di-
verse and, therefore, it seems difficult to determine whether a State or other
authority is an authority, and a person is an official, precisely in the context of
administrative proceedings. And finally, the main thing is that it is not always
obvious in which area of legal relations should be considered public, and in
which - private.

For example, the regulations of the Pension Fund of Russia, namely, the
collection of various types of debts from individuals are disputed in the order of
the CAS of the Russian Federation, however, challenging actions, inactions,
decisions of the Fund and its branches (for example, refusal to pay social bene-
fits or pensions) is carried out according to the rules of the claim proceedings
of the CPC of the Russian Federation.

The same can be said about other state funds. In particular, the refusal
to provide medical care for compulsory medical insurance (CHI), as well as im-
proper provision of it, as well as the decisions and activities of the Federal
Compulsory Medical Insurance Fund, should be challenged in accordance with
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the procedure of the CPC of the Russian Federation, and not under the CAS of
the Russian Federation. Why exactly in the order of claim proceedings is not
entirely clear.

Delivered for a long time, we pay debts on orders and orders from physic-
ists in accordance with the instructions on the procedure of legislation and the
prevailing practice, through the handling of civil lawsuits or applications for
the issuance of court screenings in the flogging of the CPC of the Russian Fed-
eration. It's better that this is a legal relationship, from the position of the
process, read honorary. In the coming time, the duration is called in accor-
dance with sub-point 3 of point 3 of state 1 is made according to the rules of
the RF cash register [2].

Do not shout optimism and a variety of judicial practice in the regions of
Russia when considering other categories of cases under the rules of the cash-
ier of the Russian Federation, in honor in cases of challenging the abolition of
the state Authority in closed (extension) contractual leases of state and munic-
ipal immunity, in cases of cancellation of privatization. Supreme determination
of pregnancy and resolution of cases on challenging the actions and decisions
of such bodies as the Fourth Palace of the Russian Federation, the State Bank
of the Russian Federation, etc.

For example, a new qualification board of judges of the Russian Federa-
tion was decided and the qualification board of judges of the subjects of the
Russian Federation was allowed, the higher ec is the replacement commission
for the admission of a qualification exam for a long-lived judicial board in the
CAS of the Russian Federation, as we indicate in sub-paragraphs 4, 5 of para-
graphs 2 of Article 2 of the Code [2], which, by permission of the relevant quali-
fication boards of notaries and nothing is stipulated in the codes of lawyers.

The position of the legislator in matters of the right of a civil servant to
apply for protection of his violated rights is not entirely clear. Of the civil ser-
vants, only military personnel have the right to challenge the actions and deci-
sions of the military authorities and military officials according to the rules of
the CAC RF. The rest, civil servants, including employees, challenge the actions
and decisions of their superiors in the order of the Code of Civil Procedure of
the Russian Federation.

In addition, the following gaps should be attributed to the shortcomings
of the Code.

For example, in the CAS of the Russian Federation (as well as in the
Code of Civil Procedure of the Russian Federation), in contrast to the Arbitra-
tion Procedural Code of the Russian Federation (Articles 136, 163, etc.), for
some unknown reason, there is no such legal concept as a break in the debate.
Judges compensate for the absence of this legal norm in the Code with such
a concept as judicial discretion (you must take a break for lunch, rest, etc.),
but discretion in the absence of an appropriate legal norm leads to a violation
of the law and the annulment of the court decision on formal grounds.

Also, such an important legal institution as the extension of procedural
periods at home is not sufficiently developed in the CAS RF. For specific cases
in the Code, it is present: “on the extension of the period of stay of a foreign cit-
izen, subject to deportation or readmission, in a special institution”; “On the
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extension of administrative supervision” and “On the extension of the period of
hospitalization on a non-voluntary basis” [2]. At the same time, the issue of ex-
tending the procedural period, by analogy with the norms of Article 111 of the
Code of Civil Procedure of the Russian Federation, the legislator in the CAC RF
did not find its development.

Positive, from our point of view, they make sure that the genus is new,
contained in the CAS of the Russian Federation and producing, in honor, the
specification of administrative proceedings. In the whole secured parities of in-
terests of the curtains, behind which the "weakest" parties of the judicial
process of the CAS of the Russian Federation are given to the court active work
in the judicial process. The court is right on the Conciliar Initiative to eradicate
the evidence (paragraph 1 of Article 63 of the CAS of the Russian Federation),
involve a competent defendant without the consent of the plaintiff (paragraph 1
of Article 43 of the CAS of the Russian Federation), check the enrollment
agreement for the admissibility of all concessions (paragraph S of Article 137 of
the CAS of the Russian Federation) [2].

The expanded and authorized courts of appeal, which are given the op-
portunity to independently apply the Measure of the lobar-noy to read or stop
the developers of the court decision in part (paragraph 1 of Article 306 of the
CAS of the Russian Federation) [2].

The above provisions are applied by courts of general jurisdiction in prac-
tice. Most often, the courts use the power to independently require evidence
and involve the proper defendant. In one of their cases, for example, the appel-
late instance overturned the decision of the court of first instance with refer-
ence to the need to involve the proper defendant and require evidence [4].

However, it should be noted that in reality the active role of the council
can be manifested in obtaining information not only from a state authority or
an official, but also from a citizen.

The initiative of the council can also be manifested in the use of a wide
range of powers to maintain order in a public meeting, including through the
use of measures of procedural coercion. In contrast to the Code of Civil Proce-
dure of the Russian Federation, in the administrative process, the court may
limit the speech of a participant in the trial or deprive him of his word (Article
118 of the CAC RF) [2].

Limited fiction is applied in the case of esli scientist judicial intelligibility
of the Cassai question, not related to this work, and devoid of letters can be
applied, esli scientist violates the consistency of the truth, systematically does
not work out in need of judgments, admits gross Enchanted or Resurrection,
calling for the resolution of illegal actions. At the same time, such measures
should not be prescribed in a prominent remote fateful act and the dismissal of
this issue is drained by the presiding judge in a fateful hearing, as indicated in
the minutes of the court session. It is possible to deprive the grieving of the
EEA with the grieving of the final judicial act, forced to the maturing stages of
the process (paragraph 44 of the Resolution of the Plenum of the Supreme
Court of the Russian Federation of 27.09.2016 No. 36 (ed. of 09.07.2020) [3].

The court may also apply a measure in the vision of an explanation of
appearance-a competent explanation all the time acting at a meeting on a court
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visa (Article 121 of the CAS of the Russian Federation) — in relation to persons
whose fate I am explanatory by law or by court decision [2].

In conclusion, we note that the problematic issues of the application of
the CAS of the Russian Federation discussed above in the practice of courts of
general jurisdiction require their resolution in the legislative order and, in addi-
tion, the comprehension by legal science of conceptual issues related to public
legal relations within the framework of administrative proceedings, since, as
rightly noted by Professor A.B. Zelentsov, the official recognition of a dispute as
a subject of administrative proceedings raises the question of the need to revise
the dominant paradigm of an administrative offense [6].

It also seems necessary to supplement the CAS RF with Article 152
“A break in the court session”. According to the content of this article, the
court, at the request of the person participating in the case, or on its own initi-
ative, may announce a break in the court session.

In addition, the attention of the legislator should also be drawn to the
right of the court to extend the procedural period, supplementing the CAS RF
with Article 92, “Extension of procedural terms”. Such changes will contribute
to a more complete provision of the rights and legitimate interests of partici-
pants in administrative proceedings.
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Bompochkl 0€30IIaCHOCTH B CTPATErHsAX
Poccuiickon Penepanuu

K.B. Illahuryann”

AHHOTanHA. B craThe paccMaTpHUBaIOTCS OTAEABHBIE BOIIPOCHI GE30IIaCHOCTH CO-
BpeMeHHOro Poccuiickoro rocymapcrBa U 0e30macHOCTU rpazkaaH Poccuu. AHaan3upy-
IOTCSI KOHCTHUTYILIHOHHbIE HOPMBI, HOPMbI IIPUHATHIX 3aKOHOB O 0OE30ITaCHOCTH, a TaKKe
CcTpaTeruii HAITMOHAABHOH 0e30IT1acCHOCTH U 0e30IIaCHOCTHU B OTAEABHBIX cepax. BrIsas-
A€HBI HEKOTOpbIE IIPOTHUBOPEYUS, a Tak:Ke COPMYAUPOBaAHBbI IIPEIAOKEHHUS, KOTOPbIE
JOAYKHBI TIOMOYE B ITOBBIHIEHUU 3(PPEKTHBHOCTU T'OCYAAPCTBEHHOIO YIIPABAEHHS B 00-
AaCTH HaIlMOHAABHOM 0€30I1acHOCTH (6e30I1acHOCTH) KaK IroCy1apCcTBa, TaK U AUYHOCTH.

KaroueBnlie caoBa: Kouncrurymusa Poccuiickoit Peneparimy; HallmoHasbHad 0e30-
IaCHOCTH; 0e30macHOCTh IOCyZapcTBa; 0e30IacHOCTh IpazKAaH; CTPAaTerysd; JKU3HEHHO
BaxKHbI€ MHTEPECHI; HAITMOHAABHbBIE UHTEPECHI.

Koucruryuuu Poccutickoit Pepeparn™ TepMUH «0€30IIaCHOCTE»

HCIIOAB3YETCH HEOOHOKPATHO, IIPHUYEM B PA3AHUYHBIX KOHTEKCTaX

[1]. Tak, OcHOBHOI 3aKOH CTpaHbl 3aIIpElIaeT CO3JaHHE U Oes-

TEABHOCTb OOIIECTBEHHBIX OOBEAWHEHUH, I1€AM HAU JeHCTBUS KO-

TOPBIX HaIlpaBA€HBI, B TOM YHCA€ Ha IOAPBIB 0€30IIaCHOCTU T'OCY-

napctBa [1, cr. 13]; IpeagyCMOTPEHO UAET O IIpaBe Ha TPYA «B YCAOBHULAX, OTBe-

Jarommx TpeboBaHusIM Oe3omacHoOcT» [1, cr. 37]; BOIpockl 0e30I1acHOCTH B 00-

IIIeM IIAaHe, a TaKKe 0e30IIaCHOCTHU AWYHOCTH, OOIIecTBa M IOCYZapCTBa OTHE-

CEHBI K BoIIlpocaM BeaeHUs Poccuiickoit eneparuu [1, 1. «m» ct. 71|, a Borrpo-

Cbl OOIIIECTBEHHON O€30IIaCHOCTH M 3KOAOTHMYECKOM 0O€e30IIaCHOCTH HAXOOdTCH

B COBMECTHOM BezeHUU Poccutickoit denepanuu u cyorsekToB Poccuu [1, m. «O»
U II. O 9. 1 cT. 72].

OgHMMH K3 CYILECTBEHHBIX KOHCTHUTYILIMOHHBIX Ae(PUHHIINM, CBA3aHHBIX

c 6e30ImacHOCTBIO, Ha HaIll B3TAGM, IBAGIOTCS HOPMBI, 110 KOTOPBIM, BO-IIEPBBIX,

B IleAdx obecrieyeHHsl 0€30MaCHOCTH TrocyZapcTBa (pelepasbHBIM 3aKOHOM

MOTYT OBITH OI'paHHUYEHBI IIpaBa M CBOOOABI YeAOBEKa M rpakiaaHwHa [1, 4. 3

CT. 55| U BO-BTOPBIX, OTAEAbHbIE OTPAHUYEHHUS IIpaB U CBOOO YeAOBEKa U I'pa-

*
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™ [asg ymoOCcTBa BOCIPHUATHS TEKCTa HacTtodileil crarbu KoHctutymusa Poccuiickoit de-
IOepaluu nasee Takxke nMeHyerca OCHOBHOM 3akoH cTpaHbl, OCHOBHOM 3aKOH rocygapcTaa.
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XKIOaHWHA (C yKa3aHUEM IIPEeNEAOB U CPOKa UX AEHCTBHSI) MOTYT YCTaHABAWBATh-
Cd B COOTBETCTBUHU C (peNepasbHBbIM KOHCTUTYIIMOHHBIM 3aKOHOM B YCAOBULIX
YPE3BBIYAMHOIO TTOAOKEHUS [asl ODeCIIieYeHsI 6€30MaCHOCTH rpaxaaH |1, 4. 1
CT. 56].

Kak BuauMm, noHsiThe «6€30I1aCHOCTDL» HcIioab3lyeTcss B KoHcTutyrinu Poc-
cutickoti denepaliu BechbMa B LUIMPOKUX paMKax, YTO, B KaKOU-TO Mepe IIOM-
TBEPXKIAAETCS Pa3bsACHEHHUEM 3TOT0 TEPMHHA. B TOAKOBBIX CAOBapdX 3TO CAOBO
00BSCHAETCH KaK COCTOSHHE, IIPHU KOTOPOM He yrpoKaeT OoIlacHOCTb [2, c. 39]
HAM KaK OTCyTCTBUe onacHocTH [3, c. 113].

Hcxona mn3 OyKBAABHOTO IIOHUMAaHUSA TePMUHA «Oe30IIacHOCTH», CAEOYET,
YTO €ro MCIOAB30BaHHE B HOPMATHUBHBIX IPABOBBIX aKTax 0€3 yKa3zaHUsd Ha TO,
0 Kako¥ 0e30I1aCHOCTU HUIET pedb WAH O 0e30IaCHOCTH B OTHOIIEHHUH KOT'O0 UAH
YEero OCYIIIECTBASIETCS IIPaBOBOE PETYAMPOBAaHMWE, HA HAIIl B3TAdAL, cAabo MHQOP-
MAaTHBHO, TO €CTb HE IIO3BOASIET IIOHATH, YTO UMEHHO pacCMaTpUBaeTCsI B HOP-
MaTHUBHOM aKTe€, TO €CTb 0 KAKOH UMEHHO 0e30I1aCHOCTH UIET peyb.

[lepBoHaYaAbHO 3aKOH, ITPU3BAaHHBLIA Ha 3aKOHOAATEABHOM YPOBHE ypery-
AWPOBATH BOIIPOCHI OE30IMaCHOCTH TOCyAapCTBa M 0€30IIaCHOCTH AMYHOCTH, OBIA
npuHaT BepxoBHbIM CoBetoM Poccuiickoit ®enepanuu B 1992 romy, nmoAyduB
IIPH 3TOM, II0 CyTH, 00€3AN4YeHHOe U BecbMa oOIIupHoe HauMeHoBaHUe «O 6e30-
nacHoct» [4]. OnHako B manHoM 3akoHa Poccutickoit ®enepanmuu ObIAO yKa3a-
HO, 4YTO pedb B 3TOM aKTe€ (B 4YaCTU UMEHHO 0e30I1aCHOCTH) UMET O 3aKPEIIA€HUU
IIPaBOBBIX OCHOB O0OecIiedeHHsl 0e30IIaCHOCTH AMYHOCTHU, OOILECTBa M roCyap-
CTBa, a TaK¥Ke JaBaAOCh OIIPeNEeAeHUE 3TOMY TEPMHUHY: «0€30IIaCHOCTb — COCTOSI-
HUeE 3alUIIEeHHOCTH XKU3HEHHO BasKHBIX UHTEPECOB AMYHOCTH, OOIIEeCTBa U TO-
cyapcTBa OT BHYTPEHHHX U BHEUIHUX YIPo3» U MOSCHSAOCH, YTO KH3HEHHO
BasKHBIMH HHTEPECaMH SIBASETCH «COBOKYITHOCTH ITOTPEOHOCTEM, yIOBAETBOpPE-
HUE KOTOPBIX HAMEXKHO O0ecreymBaeT CYLIECTBOBAHHE U BO3MOXKHOCTHU IIPO-
IPECCHBHOIO Pa3BUTUSI AMYHOCTH, ODIIIeCTBA U rocyaapcTBa» [4, mpeamOyaa; ct. 1].

HNuadve roBops, 3akoH Poccuiickoit denepariu onpeneasA HEOOXOIUMOCTb
obecrieyeHUsd 0O€30ITACHOCTH: BO-TIEPBBIX, AWYHOCTH, BO-BTOPBIX, IOCyJapcTBa
(ob111ECTBO B JAHHOM CAy4Yae MOXKHO pacCcMaTpUBaTh KaK COBOKYITHOCTbH AIOJEH,
00beIUHEHHBIX UCTOPUYECKU 00YCAOBAEHHBIMH COITHAABHBIMH (DOPMaMH COBMe-
CTHOM KHU3HHU [2, c. 452], TO ecTb KakK OOBEAWHEHHWE AIO/IeHd W TOoCydapcTBa),
IpHUyeM B ABYX HallpaBA€HHULIX: OT BHYTPEHHHUX yI'PO3 U OT YIPO3 BHEIIIHUX.

HNHTepecHO, 4TO Ha3dBaHHBIM 3akKoHOM Poccuiickoyl denepanuu ogHOU U3
ocHOBHBIX 3amad CoBera 0Oe3onacHocTu Poccuiickoit Pemepalriu 3HAYUAOCH
«OTIpeleAeHUEe JKU3HEHHO BaXKHBIX MHTEPECOB AWMYHOCTH, OOIIECTBa M rocynap-
cTtBa» [4, ct. 15]. K coxkaaeHHNIO0, JOKYMEHT, yCTaHABAWBAIONIUY, YTO OTHOCUTCH
K TaKUM JKU3HEHHO BasKHBLIM HHTEpecaM, AH00 He ObIA ITPHHST, AHOO O(HUIIH-
aABHO He OIIyOAMKOBaH.

[Tpodeccop A.B. Meaexun, noaroraBanBas B 2009 rogy Kypc A€KIIHH II0
aAMUHHUCTPATUBHOMY IIpaBy Poccuu, B KOTOpPOM, pacCMaTpUBaA TaKXKe IIOHATHE
0€e30ITIaCHOCTH, MPEIAOKHA CUUTATDH KU3HEHHO BaXKHBIM HHTEPECOM AWYHOCTH,
ofIIIecTBa M rocyZapCcTBa «COBOKYITHOCTE ITOTPEOHOCTEH, YI0OBAETBOPEHHE KOTO-
PBIX HANEKHO ODecIieYmBaeT HUX CYIIECTBOBAaHHE U BO3MOXKHOCTH ITPOIPECCHB-
HOro pa3BuTus» [5, n. 18.1]. OgHaKo maHHOE ITOICHEHHE COAEPZKUT MHOXKECTBO
BechbMa OOILIUX ITOHATHH (¢«COBOKYIHOCTBH ITOTPEOHOCTEH», «HANEeXKHO OOecriedu-
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BaeT», «(IIPOIPECCHBHOE Pa3BUTHE»), KOTOPbIE HE II03BOAIIOT KOHKPETU3UPOBATH
JKU3HEHHO BasKHbIe MHTEPEChl AMYHOCTH, OOIIleCTBa U rocyaapcrBa. BepodaTHo,
HEBO3MOXKHOCTBb YE€TKOI'0 OIIPENEACHHUS JKU3HEHHO BasKHBIX MHTEPECOB IIPHUBEAa
K TOMY, YTO 3TO CAOBOCOYETAHHE HCYEe3A0 M3 HOBOI'O IIpaBOBOIo akTa — Peme-
paabHOrO 3akoHa «O Ge3omacHOCTHy, ITpuHsSTOTO B 2010 roxy [6].

Kak BuauM, HaszBaHHBIN PeriepasbHbI 3aKOH, NPHUIIEAININY Ha CMeHy 3a-
KoHy Poccutickoii ®Penepariyiv, IOAy4YHA aHAAOTHYHOE UMs cobcTBeHHOe: «O 6e30-
ImacHoCT». Ho mpu 3TOM B HOBOM 3aKOHOZATEABHOM aKTe€ CKa3aHO, YTO UM OII-
PELEeASTIOTCH «OCHOBHBIE ITPUHIIUIIBI U COAEpP3KAHUE NEeATEABHOCTH II0 obecriede-
HUIO 0€30I1aCHOCTHU IOCyIapCTBa, OOIIEeCTBEHHON 0€30IIacCHOCTH, 9KOAOTHYECKOH
Oe301rmacHOCTH, 0€30IIaCHOCTH AHMYHOCTH, HHBIX BHA0OB 0€30IIaCHOCTH, IIPENIy-
CMOTPEHHBIX 3aKoHomaTeAbcTBoM Poccuiickoyt Peneparuu...» [6, cr. 1|. B man-
HOM CAydYae, 3aKOHOATEAb PEIIHA, YTO CAEAyET PEryAHUPOBATH AESITEABHOCTH II0
obecriedyeHHIo0 B IIEPBYIO odepenb, 0€30IIacCHOCTH TOCyaapCcTBa; BO BTOPYIO — 00-
IIIECTBEHHOH 0€30II1aCHOCTH; B TPETBHIO — 9KOAOTHYECKON 0e30IaCHOCTH; AUIID
B YETBEPTYIO — 0€30MaCHOCTH AWYHOCTH; U B MSTYIO — BCEX OCTAABHBIX BHUIOB
6e3onacHocTH, IpudeM 06e3 ykaszaHusa cdep (BHYTPEHHHX, BHEIIHHX), TO €CThb
Oblaa IIpeqIpPHHSITA IOIIBITKA YCTAHOBHUTHL OOIIHE IIpaBHAA B OTHOIIEHHUU BCEX
BHUZIOB 0€30IIaCHOCTH.

3araounuTeAbHad (ppaza 0 HEOOXOAHUMOCTH OOeCIiedeHUs] «HHBIX BHIOB
Oe3omacHOCTH, IIPEeNyCMOTPEHHBIX 3aKOHOAATEABCTBOM Poccuiickoit denepa-
IIUM», TI0 HAIlleMy MHEHUIO, He BBIAEP3KUBaeT KPUTHUKH, IIOCKOABKY B Poccuii-
ckoii deneparuu yKe CyIIeCTBYeT 0oaee AecsaTu peaepasbHBIX 3aKOHOB, B KO-
TOPBIX PETYAUPYIOTCH BOIIPOCHI 0E30IIaCHOCTH YeAOBEKa W TocyJapcTBa B pas-
AVWYHBIX 00AACTIX AeSITEeABHOCTH [7-12].

Kpome ToOro, caeayer OTMETUTH, YTO HCIIOAB30BAaHHE B 3aKOHOJATEABCT-
Be II0CA€ KOHKPETHOI'O MEPEeYHCACHUS KaKHUX-AUOO MO3UIIHMH CAOBOCOYETAHHUH
«M HHOEe», «U APYyroe» (B pPa3AMYHBIX I1a[esKax) aOCOAIOTHO HEOIIYCTHMO, II0-
CKOABKY, C OJJHOU CTOPOHBI, OCTABASIET CITMCOK OTKPBITBIM, YTO I'YOUTEABHO [AS
IIOHUMAaHUS W UCIIOAHEHHUd 3aKOHA, TaK KaK IT03BOASET N0 OECKOHEYHOCTH €ro
pacHIupaTh, IIPUAYMBIBAsI OdepeHbIe HOBble KOHCTPYKIIMH, YaCTO HEe UMEIOIIIHe
001IIeTO C 3aA0KEHHBIMH IIEPBOHAYAABHO OCHOBAMU; C APYTO¥ CTOPOHBI, CO34a€eT
HEOIIPENEACHHOCTb B BOIIPOCAX PETYAHMPOBAHUS TeX ITO3UIUM, KOTOPBIE CKPBI-
BaIOTCS 38 CAOBOCOYETAHUSIMU «M HHOE» HAU M JPYTOe».

OnuoBpemeHHO PenmepasbHbBIM 3aKOHOM «O 0€30IIaCHOCTH» HUCIIOAB3yEeMbIe
B HEM IIOHATUL «0€30IIaCHOCTE» U «HAIMOHAABHAd 0€30IIaCHOCTE» OOBABAAIOTCSH
CHHOHUMAaMHM, YUTO, HA HAIl B3TASIZ], AUIIbL BHOCHUT IIyTAHUILy B IIOHUMAaHUE KaK
CyLIeCTBa TEPMHHOB, TaK M peIlIaeMbIX rocyzapcTBoM 3anad. CaedyeT TakzKe
OTMETHUTH, YTO MOHSTHE «HAIlMOHAABHasI Oe3onacHOCTk B KoHcTHTyInu Poccuii-
ckoii Penepalii He HUCIIOAB3YETCHd M B pacCMaTPUBAEMOM B HACTOSIIEH CTaThe
KOHTEKCTEe YIOTPEOASIIOTCS AUIIL TAKHe MOHATHS KaK «0e30IIacHOCTH rocynap-
CTBa» U «0€30IaCHOCTE AUYHOCTH.

OcHoBHOM 3aKOH rocymapcrBa He HaneadgeT [Ipesunaenta Poccutickoit Pe-
Aeparyuy TOAHOMOYHUSMHU II0 yTBEPKIAEHUIO KaKUX-AH0OO MHPOTPAMMHBIX IOKY-
MEHTOB (CTpaTeruil, HOKTPHUH), KACAIOIIUXCs 0€30IIaCHOCTH AWYHOCTU U TOCY-
napctBa. B To xe Bpemsa denepasbHbI 3aK0H «O 6€30I1aCHOCTH» IIPeayCMaTpPU-
BaeT, YTO rAaBa INOCYyZapCTBa «yTBEp:KAAaeT CTPATEruio HAIlMOHAABHOM Oe3orac-
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HocTH Poccuiickoirt denepaiiyy, UHbIE KOHIIEIITYyaAbHbIE U JOKTPHUHAABHBIE [0O-
KyMEHTHI B 00AacTH obecrnedyeHus: Oe3oracHoOCTH» (6, . 2 ct. 8|. [Toxoxkas HOp-
Ma, yCTaHaBAUBAalolllasl, YTO «JOKyYMEHThI B cepe obecriedeHus: HallMOHAABHOU
6e3omacHoctu Poccutickoit Penepanuu ... yrBepkaaroTcs (omobpsitorcsy) [Ipesu-
nenToMm Poccuiickoit denepanmmy, conepkurcad U B PenepasbHoM 3akKoHe «O cTpa-
TErM4eCKOM IIAaHUpPOBaHUHU B Poccuiickoit denepamum» [13, 4. 2 cT. 17].

K coxkaseHuio, HU B yKa3aHHBIX (pefepasbHbIX 3aKOHaX, HU B APYTUX 3a-
KOHOJATEABHBIX aKTaxX HE COMEPIKUTCS OIpeaeAeHHE TTOHSTHUH «06e30macHOCTh
U «HallUOHaAbHas 0e30IacHOCTB», B TOM YHCAE IAs IleAed, ykaszaHHBbIX B KoH-
crutynu Poccuiickoit Penepainu (MMeeTcss B BUAY 0€30IIaCHOCTH MOCyZapCcTBa
U 0e30rmacHOCTb AMYHOCTH). OTCYTCTByeT TaKiKe 3aKOHOAATEABHOE IIOsICHEHUE,
4TO CA€AyeT IIOHUMATD 1101 0€30MaCHOCTHIO U YTO 101 HAallMOHAABHOM 6e30racHo-
CTBIO, TO €CTh UMEIOTCSH AU Pa3ANYUs B IPABOBOM CO/EPKAHUHU ITUX TEPMUHOB.

OuepenHoit BapuaHnT CTpaTeruu HaIlTMOHAABHOM Oe3oracHoCTH PoccuiicKoi
denepanmu yrBepxkaeH YKaszoM [Ipesuagenta Poccuiickoit @enepanuivl oT 2 UIOAST
2021 roga Neo 400 [14]. B Ha3zBanHoM CTpaTeruu BBOAUTCS OIIPEAEACHUE HAIlHO-
HaABHOM 0€30IIaCHOCTH, II0JI KOTOPOH IIpeAaraeTcs MOHUMATh: «COCTOSTHUE 3a-
HIMIIIEHHOCTH HaIIMOHAABHBIX MHTEpecoB Poccuiickoit denepaniiui OT BHEUIHUX
U BHYTPEHHHX YTPO3, IPU KOTOPOM OOECIIEYHMBAIOTCH pPearu3allvsd KOHCTUTYIIH-
OHHBIX IIpaB U CBOOOJ rpakaaH, MOCTOHMHBIE KAa4yeCTBO M YPOBEHb HX KU3HU,
rpakJaHCKHH MHpP U COTAaCHe B CTpaHe, oXpaHa cyBepeHHuTeTa Poccuiickoi
denepaliuy, €€ HE3aBUCUMOCTH U TOCYAAapCTBEHHOM IIEAOCTHOCTH, COIIMAABHO-
5KOHOMHYECKOE PAa3BUTHE CTPAHBI».

CaenyeT ob6paTUTh BHHMAaHHE, YTO B IIEPBOM [JOKYMEHTE, IIOCBSIIIEHHOM
HallMOHAABHOM 0€30IIaCHOCTH (ODOKYMEHT yTpaTua cuay) — KoHnenmuum Halmo-
HaAbHOU Oe3omacHocTH Poccuiickoit Pemepary, yrBepKaeHHONU YKa3oMm Ilpe-
suneHTa Poccuiickoit deneparuu ot 17 mekadbpa 1997 roma Ne 1300 (B pemaxk-
nun Ykasda lIpesumpmenta Poccuiickoit Penmepanmu or 10 guBapa 2000 roxma
Ne 24) [15], mox HaMoHaABLHOM Oe3omacHOCTHIO Poccmiickoit denepanuu MoHU-
MaAach «0€30IIaCHOCTb €€ MHOTOHAIIMOHAABHOTO HAapoJa KaK HOCUTEAd CyBepe-
HUTETA W €IUHCTBEHHOIO MCTOYHHKAa BaacTu B Poccuiickoit depepanuu», 4To
COOTBETCTBOBAAO KOHCTHUTYLIMOHHBIM HOpMaM: 0€30IacHOCTb AUYHOCTU KaK OC-
HOBa 0€30IIaCHOCTH IrOCyIapCTBa.

AHaAu3 orrpeneAeHrs HAIIMOHAABHOM 0€30T1aCHOCTHU, UCIIOAB3YEMOTO B JeH-
CTByIOLIEH B Hacrosilee Bpemsa CTpaTeruu HallMOHAaABHOM Oe3omacHocTu Poc-
cuiickoii Penepariy, 10 KOTOPOMY HAIlMOHaAbHAsg 0O€30IIaCHOCTB — 3TO «CO-
CTOSHUE 3allUIIeHHOCTH HaIlMOHAABHBIX MHTepecoB Poccuiickoit Pemepanu
OT BHEIIHHUX U BHYTPEHHUX yIPO3», IIO3BOASIET CAEAATH BBIBOJ O TOM, UTO Ha-
MHOHaAbHasg 0e30MacHOCTb CEro/lHS — 3TO COCTOSHHE 3allUIIEHHOCTH MMEHHO
rocypapcrBa — Poccuiickort denepanuu. [lasee, nmpaBaa, B JOKYMEHTE IIOACHS-
€TCs, YTO IIPH YKA3aHHOM COCTOSHUHU 3aIIHUIIIEHHOCTU JOAXKHBI 00€CIIeYUBaThCS:

— peaan3arnusa KOHCTUTYIIMOHHBIX IIpaB U cBoOo rpazkaaH Poccum;

— AOCTOMHBIE KAQYECTBO U YPOBEHB KU3HU rpaxkaaH Poccuuy;

— IpasKOaHCKUU MUP U COTAACHE B CTPAHE;

— oxpaHa cyBepeHutrera Poccuiickoii denepanmu, ee HE3aBUCUMOCTH U TO-
CyJapCTBEHHOMN IIEAOCTHOCTH;

— COILIMAaABHO-3KOHOMHUYECKOE Pa3BUTHUE CTPAHBI.
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OpmHOBpeMEHHO B Has3BaHHOM CTpaTeruu HaAIlMOHAABHON 0€30I1acCHOCTH
UMeeTCsl paciIngpoBKa ITOHSITUS «HAIlMOHAAbHBIE UHTepechl Poccuiickoit ®ene-
panumn», oM KOTOPBIMU MpeasaraeTcd IIOHUMAaTh «00BEKTHUBHO 3HAYUMBIE II0-
TPEOHOCTH AMYHOCTH, OOIIIECTBA M TOCyZapcTBa B 0€30IaCHOCTH U yCTOMYHMBOM
pa3BUTHNY.

Kak BumuM, omnpeneseHHe HaIlMOHAABHOM 0e30I1aCHOCTH C yroTpebase-
MBIMU B HEM IIOHATUSIMH, JOBOABHO 3allyTaHHOE, CTPafaeT HEKOTOPOH aaorud-
HOCTBIO, B HEM HCIIOAB3YIOTCS MHOTOYHCAE€HHBIE TEPMUHBI U IOHATUSA, HE IIOAY-
YUBIIIHE BHSTHOTO O0BsiCHeHUS B mokyMeHTe. K coxkasenuio, B CTpareruu Ha-
IMUOHAABHOM Oe3orracHocTH Poccutickoit demepaliiu He coaepKaTcs MOSCHEHUS
U OTBETHI Ha BOIIPOCHI, 3aA0KEHHBIE B OIIPEIEACHUH, B YACTHOCTH: KaKUM obpa-
30M B ITPEAOMAEHHH K BOIIPOCAM HAIIMOHAABHOM 0€30acHOCTU OT BHYTPEHHUX
U BHEIIIHUX yIPo3 IPEArioraraeTcss peasusalivss KOHCTUTYIIMOHHBIX IIPpaB U CBO-
b6om rpaxkmaH Poccuiickoit Penepaliuu, 4TO O3HAYAET «IOCTOHMHOE KadecTBO
JKU3HU» U KaKOB JIOAXKEH OBIThH «yPOBEHBb KH3HH TpaskIaH» B TOCyIapCTBE; KaK
IIOHUMATD «T'PasKIaHCKHUU MHUP U COTAACHE B CTpaHe», B UeM 3aKAIOYaeTCsl oxpa-
Ha cyBepeHuTeTa Poccuiickor Penepaiiyy, €e HE3aBUCUMOCTH U IMOCyIapCTBEH-
HOM IIEAOCTHOCTH, & TaK¥Ke KaKHWe MEPBI JOAXKHBI OBITH ITPEAIPUHATEI A CO-
MHUAaABHO-3KOHOMUYECKOTO PAa3BUTUS CTPAHBI.

CaenyeT 3aMeTHUTh, YTO COBPEMEHHOE ITOHSATHE HAIIMOHAABHOM Oe30I1acHo-
CTH, KaK yxKe OBIA0 OTMEYEHO, OPUEHTHPOBAHO, B IIEPBYIO OoYepeab, Ha Oe3omac-
HOCTBb TOCyJapCTBa U yKe IIOTOM — Ha 06e30MacHOCTb AMYHOCTH, YTO IOATBEP-
JKIaeTCs HallpaBAEHUSIMH OOeCIiedeHUs HallMOHAaABbHOM 0e30MacHOCTH, Ompee-
A€HHBIX yKazaHHoM Crparerueidl HalrmoHaABHOH OesortacHocTH. Tak, BoIrpocam
obecrieyeHrss 6€30MMaCHOCTH TOCYJAapCTBa IOCBSIIEHO CEMb HallpaBAEHUM (Ha-
IpuMep, 000poHA CTPaHbI, TOCYAAPCTBEHHAS, WH(POPMAIIMOHHAA, YKOHOMHUYE-
CKasl, 9KOAOTHYeCcKasi 0e30I1acHOCTh), a 6€30IIaCHOCTH I'paskaaH — BCETO ABa Ha-
IpaBAeHUs (cOepexkeHUe Hapomaa Poccuu u pa3BUTHE YEAOBEYECKOTO ITOTEHITHA-
AQ; 3alIyUTa TPAAUIIMOHHBIX POCCHUUCKHUX AyXOBHO-HPaBCTBEHHBIX IIEHHOCTEH,
KYABTYPBI U UICTOPUYECKOH ITaMsITH).

B denepasbHBIX 3aKOHaX, a TaKyKe HOPMATHUBHBIX ITPABOBBIX akTax [Ipe-
suneHTa Poccuiickont denepanuu, Ha Koroporo Koncruryuuen Poccutickoii de-
Jepaliii Bo3AOKeHa O0S3aHHOCTH I10 IPUHATHUIO MEP II0 OXpaHe CyBepeHHUTeTa
Poccuiickoit Penepaniny, ee HE3aBUCUMOCTHU U TOCYyJapCTBEHHOM II€AOCTHOCTH,
roAAep>KUBaHUe I'PaKAaHCKOI'0 MUpa U coraacus B cTpale [1, 4. 2 ct. 80], oT-
CYTCTBYIOT MEXaHH3Mbl peasu3alluM IIPEAyCMOTPEHHBIX OIpPEeNEeACHHEM 3anad,
BBITTOAHEHUE KOTOPBIX MOAYKHO CIIOCOOCTBOBATH COCTOSHHUIO 3aIIHUINIEHHOCTU TO-
CyZapcTBa U €ro IrpakaaH.

Kpowme Toro, mpu Haanynu CTpaTeruu HallMOHAABHOM Oe3omacHocTu Poc-
cuiickoéi Penepariiv, PeryAupPyoneil BOoIpochkl 00eCIIeYeHUsT COCTOSTHHUS 3alllH-
ieHHOCTH Poccuiickoro rocygapctBa M rpaxaaH Poccuu, raaBodl rocyzapcTsBa
yTBEPKIAEH (0mo0peH) psaa APYyTUX JOKYMEHTOB CTPATETHYECKOr0O MAaHUPOBAHUSA
B cepe obecriedyeHusT HAITMOHAABHOM Oe3omacHocTu Poccutickoit demeparrvu
B MHBIX cdepax, HECMOTPSI Ha TO, YTO 3TU Ccepbl PaCCMOTPEHBI B Ha3BaHHOU
Crparerun [16-18].

Takum obpaszoMm, B Poccuiickoit denepalivu CylmecTByeT HECKOABKO HOP-
MAaTHUBHBIX IIPABOBBIX aKTOB, HCIIOAB3YIOIIINX CAOBA U CAOBOCOYETAHUS, CBSI3aH-
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HbIe ¢ 0e30ITaCHOCTBHIO MAM C HAITMOHAABHOM 0€30IIaCHOCTBHIO TocyaapcTBa U 6e30-
IACHOCTBIO AMYHOCTHY, KOTOpPbIE IIPU (PaKTUIECKOM AYOAHPOBAHUU [AESITEABHO-
CTH TOCyZapCTBa I10 0€30II1aCHOCTH B KOHKPETHOM HAITPaBA€HHHU AHUOO MHBIM 00-
pazoM (POPMYAUPYIOT LIEAH U 3aJa4H, ANOO HCIIOAB3YIOT pasHble ITOKa3aTeAH,
YTO TOABKO CO3JaeT IIyTaHUIy B [IOHUMAHUHU 3asBA€HHBIX B Pa3HBIX JOKyMEH-
Tax KypCOB.

B 11eA9X OZHO3HAYHOTO W €QWHOOOPA3HOTO MOHUMAHUSA ITOHSTHUM, COmep-
JKAIUX CAOBO «DEe30IIaCHOCTE» B 3aKOHAX M WHBIX HOPMAaTUBHBIX ITPABOBBIX aK-
Tax, IIpegAaraeTcsi, OPpUeHTHPYsCh Ha HOopMbl KoHcTutynuu Poccuiickoit dene-
palliu, OIIPEOEAUTHh CAEOYIOIIIEE:

1) TepMHH «0€30IaCHOCTB» IIPH MCIIOAB30BAaHHHM 0e3 KaKUX-AH0O yTOdY-
HSOIIUX CAOB HMAM CAOBOCOYETAHUM, TO €CThb B IIIMPOKOM CMBICAE, HOAIKEH pac-
cMaTpuUBaThCa 0E30IIaCHOCTH B IIEAOM BCEX M BCEr0, BO BCeX HaIlpPaBAEHUSX,
cepax u 00AaCTIX OesITEABHOCTH;

2) moHATHE «HallMOHaAbHAs 0e30IIacHOCTB» BKAIOYaeT B cebs Oesomac-
HOCTb AMYHOCTU U 0€30I1aCHOCTH FOCyIapCTBa;

3) B Y3KOM CMBICAE CAOBO «0€30IIaCHOCTB» MOAIKHO YIIOTPEOASITBCS TOABKO
C yKazaHueM cdepbl, B KOTOPOU PEryAHpPYIOTCS AAaHHBbIE BOIIPOCHI (HAIIpUMeEp,
pagualoHHass 0e30IIaCHOCTb HACEAEHHsl; IIoXKapHasd O0e30IIaCHOCTb; TPaHC-
opTHas 0e30I1aCHOCTb, IPOJOBOABCTBEHHAS 0€30IIaCHOCTD).
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Security issues
in the strategies of the Russian Federation

Kirill V. Shafigulin®

Annotation. The article deals with certain issues of the security of the modern
Russian state and the security of Russian citizens. Constitutional norms, norms of
adopted security laws, as well as national security and security strategies in certain
areas are analyzed. Some contradictions have been identified, and proposals have
been formulated that should help to improve the effectiveness of public administration
in the field of national security (security) both the state and the individual.

Keywords: The Constitution of the Russian Federation; national security; secu-
rity of the state; security of citizens; strategy; vital interests; national interests.

In the Constitution of the Russian Federation** the term “security” is
used repeatedly, and in various contexts [1]|. Thus, the Basic Law of the coun-
try prohibits the creation and activity of public associations whose goals or ac-
tions are aimed, inter alia, at undermining the security of the state [1, Article
13]; we are talking about the right to work “in conditions that meet safety re-
quirements” [1, Article 37]; issues of the dangers in general terms, as well as
the security of the individual, society and the state, are attributed to the issues
of the jurisdiction of the Russian Federation [1, paragraph “m” of art. 71], and
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issues of public safety and environmental safety are under the joint jurisdiction
of the Russian Federation and the subjects of Russia [1, paragraphs “b” and
paragraph “d” of Part 1 of Article 72].

One of the essential constitutional definitions related to security, in our
opinion, are the norms according to which, firstly, in order to ensure the secu-
rity of the state, the rights and freedoms of man and citizen may be restricted
by federal law [1, part 3 of Article 55] and secondly, certain restrictions on hu-
man rights and freedoms and citizens (indicating the limits and the duration of
their validity) may be established in accordance with the federal constitutional law
in a state of emergency to ensure the safety of citizens [1, part 1 of Article 56].

As we can see, the concept of “security” is used in the Constitution of
the Russian Federation very broadly, which, to some extent, is confirmed by
the explanation of this term. In explanatory dictionaries, this word is ex-
plained as a state in which there is no danger [2, p. 39] or as the absence of
danger [3, p. 113].

Based on the literal understanding of the term “security”, it follows that
its use in regulatory legal acts without indicating what kind of security is in
question or the security of whom or what legal regulation is being carried out,
in our opinion, is weakly informative, that is, it does not allow us to under-
stand what exactly is being considered in the nor-the motive act, that is, what
kind of security we are talking about.

Initially, the law, designed at the legislative level to regulate issues of
state security and personal security, was adopted by the Supreme Council of
the Russian Federation in 1992, while receiving, in fact, an impersonal and
very extensive name “On Security” [4]. However, this Law of the Russian Feder-
ation stated that this act (in terms of security) refers to the consolidation of the
legal foundations for ensuring the security of the individual, society and the
State, and also defined this term: “security — the state of protection of the vital
interests of the individual, society and the state from internal and external
threats” and it was explained that the vital interests are “a set of needs, the sa-
tisfaction of which reliably ensures the existence and opportunities for progres-
sive development of the individual, society and the state” [4, preamble; Article 1].

In other words, the Law of the Russian Federation determined the need
to ensure security: first, the individual, and secondly, the state (society in this
case can be considered as a set of people united by historically conditioned so-
cial forms of local life [2, p. 452], that is, as an association of people and the
state), and in in two directions: from internal threats and from external threats.

Interestingly, the Law of the Russian Federation named one of the main
tasks of the Security Council of the Russian Federation was to “determine the
vital interests of the individual, society and the state” [4, Article 15]. Unfortu-
nately, the document establishing what relates to such vital interests has ei-
ther not been adopted or has not been officially published.

Professor A.V. Melekhin, preparing a course of lectures on administrative
law of Russia in 2009, in which he also considered the concept of security,
proposed to consider as a vital interest of the individual, society and the state
“a set of needs, the satisfaction of which reliably ensures their existence and
the possibility of progressive development” [5, p. 18.1]. However, this explana-
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tion contains many very general concepts (“a set of needs”, “reliably ensures”,
“progressive development”) that do not allow us to specify the vital interests of
the individual, society and the state. Probably, the inability to clearly define vi-
tal interests led to the fact that this phrase disappeared from a new legal act —
the Federal Law “On Security”, adopted in 2010 [6].

As we can see, the named Federal Law, which replaced the Law of the
Russian Federation, received a similar proper name: “On safety”. But at the
same time, the new legislative act states that it defines “the basic principles
and content of activities to ensure the security of the state, public safety, envi-
ronmental safety, personal security, and other types of security provided for by
the legislation of the Russian Federation ...” [6, Article 1]. In this case, the leg-
islator decided that it was necessary to regulate activities to ensure, first of all,
the security of the state; secondly, public safety; thirdly, environmental safety;
only in the fourth — the security of the individual; and in the fifth — all other
types of security, and without specifying the spheres (internal, external), that
is, there was an attempt has been made to establish general rules for all types
of security.

The final phrase about the need to ensure “other types of security pro-
vided for by the legislation of the Russian Federation”, in our opinion, does not
stand up to criticism, since there are already more than ten federal laws in the
Russian Federation that regulate issues of human and state security in various
fields of activity [7-12].

In addition, it should be noted that the use of the phrases “and other”,
“and other” (in various cases) in the legislation after a specific enumeration of
any positions is absolutely unacceptable, since, on the one hand, it leaves the
list open, which is detrimental to the understanding and enforcement of the
law, since it allows indefinitely to expand it, coming up with the next new con-
structions, often having nothing in common with the foundations originally
laid; on the other hand, it creates uncertainty in the regulation of those posi-
tions that are hidden behind the phrases “and other” or “and other”.

At the same time, the Federal Law "On Security" declares the concepts of
“security” and “national security” used in it synonymous, which, in our opi-
nion, only confuses the understanding of both the essence of the terms and the
tasks solved by the state. It should also be noted that the concept of “national
security” is not used in the Constitution of the Russian Federation and in the
context considered in this article, only such concepts as “state security” and
“personal security” are used.

The Basic Law of the State does not empower the President of the Rus-
sian Federation to approve any program documents (strategies, doctrines) con-
cerning the security of the individual and the State. At the same time, the Fed-
eral Law “On Security” provides that the Head of State “approves the national
security strategy of the Russian Federation, other conceptual and doctrinal
documents in the field of security” [6, paragraph 2 of Article 8]. A similar norm
establishing that "documents in the field of ensuring the national security of
the Russian Federation ... are approved (approved) by the President of the Rus-
sian Federation" is also contained in the Federal Law “On Strategic Planning in
the Russian Federation” [13, part 2 of Article 17].
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Unfortunately, neither these federal laws nor other legislative acts con-
tain a definition of the concepts of “security” and “national security”, including
for the purposes specified in the Constitution of the Russian Federation (mean-
ing the security of the state and the security of the individual). There is also no
legislative explanation of what is meant by security and what is meant by na-
tional security, that is, whether there are differences in the legal content of
these terms.

The next version of the National Security Strategy of the Russian Federa-
tion was approved by Decree of the President of the Russian Federation
No. 400 dated July 2, 2021 [14]. The Strategy introduces the definition of na-
tional security, which is proposed to be understood as: “the state of protection
of the national interests of the Russian Federation from external and internal
threats, which ensures the realization of constitutional rights and freedoms of
citizens, decent quality and standard of living, civil peace and harmony in the
country, protection of the sovereignty of the Russian Federation, its indepen-
dence and state integrity, socio-economic development of the country”.

It should be noted that in the first document on national security (the
document has become invalid) — The Concept of National Security of the Rus-
sian Federation, approved by Decree of the President of the Russian Federation
No. 1300 of December 17, 1997 (as amended by Decree of the President of the
Russian Federation No. 24 of January 10, 2000) [15], the national security of
the Russian Federation was understood as “the security of its multinational
people as the bearer of sovereignty and the sole source the authorities in the
Russian Federation”, which corresponded to constitutional norms: personal se-
curity as the basis of state security.

Analysis of the definition of national security used in the current Nation-
al Security Strategy of the Russian Federation, according to which national se-
curity is “the state of protection of the national interests of the Russian Federa-
tion from external and internal threats”, allows us to conclude that national
security today is the state of protection of the state — Of the Russian Federa-
tion. Further, however, the document explains that with the specified state of
security, the following should be provided:

— implementation of the constitutional rights and freedoms of Russian
citizens;

— decent quality and standard of living of Russian citizens;

— civil peace and harmony in the country;

— protection of the sovereignty of the Russian Federation, its indepen-
dence and state integrity;

— socio-economic development of the country.

At the same time, in the named National Security Strategy there is a de-
coding of the concept of “national interests of the Russian Federation”, by
which it is proposed to understand “objectively significant needs of the individ-
ual, society and the state in security and sustainable development”.

As we can see, the definition of national security with the concepts used
in it is rather confusing, suffers from some illogic, it uses numerous terms and
concepts that have not received a clear explanation in the document. Unfortu-
nately, the National Security Strategy of the Russian Federation does not con-
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tain explanations and answers to the questions laid down in the definition, in
particular: how, in relation to national security issues from internal and exter-
nal threats, the realization of the constitutional rights and freedoms of citizens
of the Russian Federation is supposed to be realized, what does “decent quality
of life” mean and what there should be a “standard of living of citizens” in the
state; how to understand “civil peace and harmony in the country”, what is the
protection of the sovereignty of the Russian Federation, its independence and
state integrity, as well as what measures should be taken for the socio-economic
development of the country.

It should be noted that the modern concept of national security, as al-
ready noted, is focused, first of all, on the security of the state and only then
on the security of the individual, which is confirmed by the directions of en-
suring national security defined by the specified National Security Strategy.
Thus, seven directions are devoted to the issues of ensuring the security of
the state (for example, national defense, state, information, economic, envi-
ronmental security), and the security of citizens — only two directions (preser-
vation of the people of Russia and the development of human potential; pro-
tection of traditional Russian spiritual and moral values, culture and histori-
cal memory).

In federal laws, as well as regulatory legal acts of the President of the
Russian Federation, which is charged by the Constitution of the Russian Fed-
eration with the duty to take measures to protect the sovereignty of the Rus-
sian Federation, its independence and state integrity, maintaining civil peace
and harmony in the country [1, Part 2 of Article 80], there are no implementa-
tion mechanisms the tasks provided for by the definition, the implementation
of which should contribute to the state of security of the state and its citizens.

In addition, if there is a National Security Strategy of the Russian Fed-
eration regulating the issues of ensuring the state of protection of the Russian
state and Russian citizens, the Head of State has approved (approved) a num-
ber of other strategic planning documents in the sphere of ensuring the na-
tional security of the Russian Federation in other areas, despite the fact that
these areas are considered in the said Strategy [16-18].

Thus, in the Russian Federation there are several normative legal acts
using words and phrases related to the security or national security of the
State and the security of the individual, which, with the actual duplication of
the state's security activities in a particular direction, either formulate goals
and objectives in another way, or use different indicators, which only creates
confusion in the understanding of the courses stated in different documents.

In order to unambiguously and uniformly understand the concepts that
contain the word “security” in laws and other regulatory legal acts, it is pro-
posed, focusing on the norms of the Constitution of the Russian Federation, to
define the following:

1) the term “security” when used without any clarifying words or phras-
es, that is, in a broad sense, the security of everyone and everything in general,
in all directions, spheres and fields of activity, should be considered,;

2) the concept of “national security” includes the security of the individu-
al and the security of the state;
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3) in a narrow sense, the word “safety” should be used only with an indi-
cation of the sphere in which these issues are regulated (for example, radiation
safety of the population; fire safety; transport safety, food safety).
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KOHTPOAB H HAA30p 3a AE€CTPYKTHBHBIMH
KOHTeHTaMH B HHTepHeTe KaK OZHH H3 aCIEKTOB
NnpeaynpexXaAeHHS IPOTHBONPABHOH AeATEABHOCTH

M.®. I'apeeB”

AHHoTanmusa. B maHHO#W myOAMKAIIMM paccMaTpUBaeTCsl M O0OOCHOBBIBAETCH He-
00XOIMMOCTb KOHTPOAS U Haa30pa 3a uHpopMaliuei, pa3MereHHod B HH(POPMAaITHOH-
HO-KOMMYHUKAIIMOHHBIX CeTsIX, BKAlodas VHTepHeT. [JaHHble Mepbl 00yCAOBAEHBI HEOD-
XOAVIMOCTBIO HPEeNYyIIPERKACHUS IIPECTYIIACHUN, HAIIPABAEHHBIX IPOTHUB KHU3HU AIOAEH.
[IpegaaraemMbie MepPbI COOTBETCTBYIOT IPEAYIIPEAUTEABHON 3a/1ade, YCTAHOBAEHHOM yIo-
AOBHBIM 3aKOHOIATEABCTBOM, U PEaAHU3yETCd B PaMKaxX KOHLIENIUH ITIO3UTHUBHOMN yro-
AOBHOU OTBETCTBEHHOCTH. [lad peasusallui IIpegsaracMbIX MEpP IIpefsaraeTcd BHECTH
koppekTuBbl B KouHcTutryiuimo Poccutickoirt denepaiyii U B psga 3aKOHOOATEABHBIX
U UHBIX HOPMAaTUBHO-IIPABOBBIX aKTOB, PETAAMEHTHUPYIOIINX AESITEABHOCTE B paccMar-
puBaeMoii cepe.

KAroueBble CAOBa: TparudeckKue COOBITHSI, MacCOBBbIe yOHHCTBa, MOpPaABHO-
HpaBcTBeHHbIe ycToH, KoHctutrynusa Poccutickot denepanuu, denepasbHble 3aKOHBI,
KOMIIAEKCHAs 5KCIEPTHU3a, HNPEeayIpeXRACHUE IIPECTYHIACHUN, IMO3UTHBHAs YTrOAOBHALA
OTBETCTBEHHOCTD, IIeH3ypa MH(POPMAIIMOHHO-KOMMYHHKATHBHBIE ceTH, MHTEepHeT, ne-
CTPYKTHBHBIE KOHTEeHTHI, [T-TexHoAOTHH.

IocCA€JHEEe BpPeMS POCCHUHCKOMY OOIIECTBY ITPHUXOAUTCS CTaAKHU-
BaThCd C SIBA€HUSAMU, ITOCAEICTBHUSIMH KOTOPBIX SBASETCH THOEAb
Aronedi. SIpKUMU IpUMepaMU MOTYT CAYKUTH TParundecKue COOBITUS
2021 r. B ropomax Kazanp u I[lepmpb, KOTZIa MOAOOBIE AIOOAU B3SIAH
B PYKHU OPYy’KH€ U COBEPIIINAN MaCCOBOE YOHUHCTBO AIOIEH.

IlepBaga Tparegua 2021 r. npousoinaa 11 mag B mkoae Ne 175 B ropozne
Kazanp Pecriybauku TarapcraH, Korma ObIBIIHM BBITYCKHUK VabHa3 [aagBueB
COBEPIINA YOHUHCTBO AEBATEPHIX YIEHUKOB U ABYX yuuTesell. Boaee nByx mecdr-
KOB leTe¥ MOAYYHUAN PaHEHUS PA3AMYHOMN CTEIIeHU TSaXKeCcTH [1].

Bropasa Tparemusa cayumaack 20 ceHTssOpa 2021 r., B pe3yabTaTe Macco-
Boit OoiiHM, ycTpoeHHas Tumypom BekcancypoBbiM B [lepMcKOM rocymapCcTBEH-
HOM YHUBEPCHUTETE, KOTr/la IToTubAN 8 4eAoBeK, 24 yeaoBeKa IocTpagasu [2].
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ckoro mHcTUTyTa (CaHKT-IleTepOypr), KaHOAUAAT IOPUAUYECKUX HayK, OOLeHT. E-mail: gareeff.
marat2013@yandex.ru

163



1(125)-2022 Kpranveckan muican

Emie panee, 17 oktsabps 2018 roga cryzeHT KepyeHCKOTo ITOAUTEXHUYEe-
CKOT'O KOAA€MIKa, pacrnoaoxkeHHoro B I'. Kepub Pecniybaumku Kpbim Baamucaas
PocagkoB ycTpora B3pBIB U CTPEALOY B 9TOM yieOHOM 3aBeneHUU. B pesyabrarte
aTOoH Tparenuu norubau 21 yeaosex [3].

[pyrue Tpareguu yoasoCh HIPeNOTBPATHTL Oaaromapsi AeHCTBUAM IIPaBO-
OXPaHUTEABHBIX OpraHoB. [4]. TakoBbl HEyTEHIUTEABHBI UTOTH Tpareauii, mpo-
HCLIEAIINX B HAIllEH CTPaHe 3a OTHOCUTEABPHO KOPOTKHUM IIEPHUO BPEMEHH.

Kak paHee yke OoTMe4YaAOCh aBTOPOM, IPHUYUHOU ITOAOOGHOIO poaa Tparu-
YECKUX COOBITHUH SIBASIETCS OTCYTCTBHE T'OCYIAPCTBEHHOM HIEO0AOTHU, OCHOBAH-
HOM Ha TPagUIIMOHHBIX MOPAaABHO-HPAaBCTBEHHBIX YCTOSX [S].

OpgHako GOpPMHUpPOBaHHE TaKOTO pPoOAa TIOCYJapCTBEHHOM HOEOAOTUU HeE
IIPEICTAaBASIETCSI BO3MOXKHOU 0€3 yCTpaHEHHs IIPUYHUH, CIIOCOOCTBYIOIIMX (Pop-
MHPOBAHUIO arpeCCHBHOIO IIPECTYITHOI'O ITIOBEAEHUHA MOAOABIX AIOJEH, HaIlpas-
A€HHOT'O Ha MacCoOBOe yOUHUCTBO AIOEH.

B psane nybauranuii DpearpuHUMAIOTCS [OMNBITKH YCTAHOBUTH ITPUYUHBI
4yJOBUIIHOTO ITOBEOEHUS MOAOBIX AIOAEH, KOTOPhIE YCTPOUAN MacCOBbIe DOMHU
B CTeHaxX y4eOHBbIX 3aBefleHHH. B KadecTBe HMPUYHH, CIIOCOOCTBYIOIIHX TAKOMY
IIOBEIEHUIO, OHU YKa3blBAIOT BO3HUKHOBEHHE IICUXOAOTHMYECKUX KOH(PAUKTOB
MEXKIy POBECHUKAaMH U CTapIIINM IIOKOACHHEM, HeyladaMU B AFOOOBHOU cdepe.
OnmHakKo BCE 3TH K€ BEPCHUH B OCHOBHOM OIIPOBEPraroTCd CaAMHMHM K€ aBTOPaMH
JaHHBIX IIyOAUKaIni [6].

ObOpamiascb K COBETCKOMY IME€pPHOAy Hallled CTpaHbl, CAEAYET 3aMETUTh,
YTO Y MOAOIBIX AIOZIEH TaKiKe OBIAM TaKOTO poaa KOH(MAHKTHI, HEYAAYH B AIO-
OoBHOH cdepe U ITpodre IMPOOAEMBbI, XapaKTePHBIE MIAS ITOAPACTAIOIIETO IT0KO-
aeHnsg. OqHaKO HUKOMY U3 IIPEACTAaBUTEAEH COBETCKON MOAOAEXKM HE IIPUXOIU-
AO B TOAOBY yCTpPawBaTh MacCOBbIe OOWHU AIOZIEH, ITO3TOMY HPHUYUHBI 3TUX Tpa-
reiny AeXKaT B COBEPIIEHHO MHOM IAOCKOCTH. [lo 5ToM mpu4nHE OCTPO BO3HHU-
KaeT IpobAeMa yCTaHOBAEHUS HCTUHHBIX IIPUYHH U JaAbHeHIned BbIpabOTKH
MEpP 3aKOHOOATEABHOTI'O M OPTaHHU3AIL[MOHHOIO XapaKTepa B IEASIX JAABHEUIIIETO
IIPEeIOTBPAIllEeHUS MacCOBOIO YOMMCTBaA AIOAEH, KOTOPOE COOTBETCTBYET IIOAO-
XKeHUIM CT. 2 YK P® u KOoHLIENIINH TO3UTHUBHON YTOAOBHOH OTBETCTBEHHOCTH.

[Tpu pa3paboTKe BEIIIEYIIOMIHYTBIX MEpP CA€AyeT OOpaTUTh BHHMAaHUE,
YTO BBIIIEOIIMCAHHBbIE TPATU4YECKHE CAy4YaMW IIOBTOPHAHCH OAsKe€ B AETaAdX, II0-
9TOMYy CAenyeT Oo0paTUTh BHUMAaHHE Ha HEraTUBHOE BAWSHUE [NeCTPYKTHBHBIX
KOHTEHTOB B HHTepHeTe, KOTOpble CIIOCOOCTBOBaAM (QOPMHUPOBAHUIO KpaiiHe
arpecCUBHOM MOTUBAIINHM, KOTOPbIE IPUBEAN K MAaCCOBOH T'MbeAr ArofeH.

O BO3MOXKHOM BAWSHHUM HEraTHBHBIX KOHTEHTOB B MHTepHeTe Ha Kas3aH-
CKOT'0 U IIEPMCKOT'O CTPEAKOB yKa3bIBaeT raaBa «/Aura 6€30I1acHOCTH UHTEpPHETa»
Exarepuna Musyausna [7].

OpmHOM M3 HNPUYUH arpeCcCHUBHOTO IMOBEIEHUSs, CIIOCOOCTBYyMOIIAsl (POPMHU-
POBAHUIO IPECTYITHOTO HaMEPEeHHUsI, HallpaBA€HHOTO Ha MacCoBO€ YOUHCTBO AO-
L€, MOXKET CTaTh HEraTHBHOE BO3AEHCTBHE KOMIIBIOTEPHBIX HIP, B KOTOPBIX
INPOKOE PACIPOCTPAHEHHE IOAYYHAW TaK Ha3bIBAEMbIE «BOMHYIIIKH», B KOTO-
PBIX BHPTYyaAbHOE YOUHCTBO C TOYHOCTBIO BOCIIPOHU3BOAUT CMEPTH YE€AOBEKa I10-
poil B caMo# H30LIPEeHHOH popMe (Hampumep, obMAre KPOBHU, Pa3pbIBLI YacTei
Tera U opraHoB). B pe3dyapTaTe HATYPaAUCTHUYECKOTO H300pasKeHUd KPOBaBOU
OOMHH y MOAOOIO YEAOBEKA HE TOABKO ITPUTYHASIETCS YYBCTBO 3KAAOCTH U CO-
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CTpaaHHs, HO U HCYE3aeT I'PaHb MEXKAY PEaAbHOCTBIO M BHUPTYaAABHBIM IIPO-
CTPaHCTBOM.

[Tpoucxonsamnue coObITHS B BHPTyaAbHOM peaabHOCTH PocaskoBbl, ['aada-
BHUEB U BeKMaHCypOBEI IIEPEHOCAT B PEAABHYIO AEHCTBUTEABHOCTb. B COBOKYII-
HOCTU C OPYTHMMH AeCTPYKTHUBHBIMH KOHTEHTaMHu B MHTepHeTe 5TO OyayT CIIO-
cobcTBOBaTh (POPMHUPOBAHUIO KpaliHe arpeCCUBHOTO ITOBENEHHS, BbIPAsKEHHOTO
B OTKPOBEHHOM IIPEHEOPEKEeHUU AIOAbMHU, OTCYTCTBHE BOCHPHUATHHA IIEHHOCTH
4y>KOM KU3HU, KaK HaWBBICHIETO Oaara, faHHOe HaMm Itpupomnoii. Hauboaee sp-
KUM IIpuMepoM siBasieTcd MapHa3 TlaasgBueB, KoTOpbId Bo3oMHHA cebsa Borowm,
a OCTaAbHBIX AIOAEH Ha3BaA «OHOAOTHYECKUM MycOpoM». BMecTo oOIIecTBEHHOTO
OCY>KIOEHUS ITPECTYITHOTO IToBeaeHUd [laadBreBa MbI CTAaAKHMBaeMCs C OLO00peHH-
€M €ro THyCHOTIO IIOCTyIKa [8].

BykBaAbHO 10 IIPOHCILIECTBUIO TPEX MECSIIEB II0SIBAIETCS TMEPMCKUH
crpesok Tumyp BekmaHCypoB, KOTOPBIM COBEPIIINA aHAAOTUYHOE IIPECTYIIACHUE
B IlepMCKOM rocyiapCTBEHHOM YHHBEPCHUTETE, KOTOPOE B HAETAAIX IIOBTOPLET
KEPUYEHCKYI0 U Ka3aHCKYIO Tpareauu.

B moab3y 10BOAOB OTHOCHUTEABHO KpalHe HETaTHUBHOTO BAUSHHUS AECTPYK-
TUBHBIX KOHTEHTOB B VHTepHETE MOXKET CAYXKHUTH TOT (PaKT, YTO Ka3aHCKUU
cTpeaok ['aasgBueB oOydaascs Ha crernpasuctra B obsactu IT TeXHOAOTHH B KOA-
remxe TUCBU, a neHbru Ha opyzKHe, C IIOMOIIBI0O KOTOPOT'O OH COBEPIIIHA Mac-
coBoe yOUHcTBO, OH 3apaboTas 6aarogapsd KOMIBIOTEPHBIM «CTPeAdAKaM» [9].

AHasoruyHas yBA€UYEHHOCTh HabAloZlaanach y IIEPMCKOI0O cTpeaka Tumypa
BexkmancypoBa, KOTOpbIH 110 caoBaM ero otiia Mapara BekmaHcypoBa, «CKOABKO
OH HH IIBITAACS OOINATHCH C CBIHOM, TOT OBIA YBA€YEH «TOABKO KOMIIBIOTEPOM»
U HE XOT€A XOAUTb I'yAaTh» [10].

[TomoOHBIE TIPUCTPACTHA TaKKe HaAOAIOOAAUCH Y KEPYEHCKOT'O CTpeAKa
BaagucaaBa PocasgkoBa, KOTOPBIM TakiKe OBbIA «paHATOM KPOBaBBIX KOMITBIO-
TepHBIX Urp» [11].

O BBICOKOM BEPOATHOCTH HETATHUBHOIO BO3AEHCTBHUS pdnaa KOHTEHTOB B UH-
TEepHETe CBUIAETEABCTBYET TOT (PAKT, UTO IIKOABHHUKaM U CTYAEHTaM COBETCKOIO
rnepuoga He OBIAM JOCTYIIHBI IIOIOOHOrO poaa WH(OPMAIIMOHHBIE TEXHOAOTHH.
BMecTo KOMIOBIOTEPOB COBETCKME AETH UTPAAH B APYTHE UIPHI, IIOCEIIasl KPYKKH
10 UHTEpPecaM, a COIIPHUKOCHOBEHHE C OPYKHUEM OBbIAO BO3MOIKHBIM TOABKO Ha Ypo-
Kax Ha4daAbHOM BOEHHOM IOATOTOBKH. BepodTHee BCEro, «KpoBaBbl€ KOMITBIOTED-
HbI€ UT'PbD» BBICTYIIAIOT B CO3HAHUHU Y OTJAEABHBIX MOAOBIX AIOAEU ITyCKOBBIM Me-
XaHU3MOM [IASI COBEPILIEHUS MAaCCOBBIX yOMHCTB. OCOOEHHO 3TO aKTyaAbHO [OAS
AIOIEH C HEYCTOMYMBOM IICUXUKOM, KOTOPhIE HA (POHE ITOSIBACHUS ITPOOAEM IICHXO-
AOTHMYECKOI0 XapaKTepa, a TaKiKe COIIMaAbHBIX HEYPSOUI] PE3KO OOOCTPSIOTCH
U IIPUBOJAT K COBEPIIIEHHIO IIPECTYIIACHUH, B pe3yAbTATE KOTOPOTO T'HOHYT AIOIH.

O kpaiiHe HEraTUBHOM BAUSHUU UHTEPHET-KOHTEHTOB TaKXXe OTMEYaeTCs
B psge nyoaukanuii [12].

Hapsnay c atum caenyetr obpaTuTh BHUMaHNUE Ha U3AHIITHIOIO YBAEYEHHOCTh
IT-TexHOAOTHSIMH pPsia YIeOHBIX 3aBENEeHUI, KOTOPbIE, K COXKAAEHHIO, B IIOCAEI-
Hee BpeMs, CTAHOBUTCA IIOpoil NoOMHUHUpPYIOIIei# ¢opMmoii obOydeHud. Kcrary,
YuuBepcuretr ynpaBaeHus TUCBU, B Koaremske KOTOPOro o0ydascss Ka3aHCKUH
cTperok MavHa3 aagBueB, aKTUBHO BHEAPSIET IIOAO0HOTO poaa MH(OPMAIINOH-
HbIE TEXHOAOTHUHU, SIBASSLCH IIEPEJOBUKOM B JaHHOM obaacTu [13].
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B peaapHOCTH BO3HHKaeT CHUTyallus, Koraa HHAOPMAIIMOHHBIE TEXHOAO-
r'uu OyKBaABHO BBITECHSIOT YYHUTEAd B IIIKOAE HAU IIperogaBaTeAd B BY3€, OC-
TaBASS YY€HHKA UAU CTYAEHTa OAUH Ha OOMUH C Oe3ayIIHOM MaIlnHOM, KoTopas
HE B COCTOSHHU IIepeaaTh SMOLIMH, YyBCTBA, SMOLIMOHAABHBIN HACTPOM, CTUMY-
AMpPOBaThH OOy4arollerocs Ha JOCTHIKEHHE Pe3yAbTATOB B JasbHeHIed rmpodec-
CHOHAABHOH NEeATEABHOCTH. K COXKan€HMIO, B TAKHX YCAOBHAX BO3HHUKAIOT CEPb-
€3Hble COMHEHHS He TOABKO B IIPOPECCHOHAABHOH IIOATOTOBKE OVAYIIHUX CIIe-
IIHAAUCTOB, HO B (POPMHUPOBAaHUU MOPAABHO-HPABCTBEHHBIX YCTOEB, KOTOPBIE
Oad papaa IpodecCHuil UMEIT OCO0yI0 3HAa4YHMOCTBh. B 4acTHOCTH, KAIOYEBYIO
POAB OHO UTpaeT AAd OyAyIIMX Bpaded, IOPHUCTOB U APYTUX CIEIHMaANCTOB, KO-
TOpBIe B OyayImieM NpU3BaHbI padboTaTh C AIOABMHU.

IIpropuTeTHOE 3HA4YEHHE CPEAU IIOAPACTAIOLIETO IIOKOACHHA [JOAXKEH
IIPUOOPECTH BOCIUTATEABHBIN ITpoIlecC, KOTOPBIHM B IIOCA€HEee BpeMs IIPaKTU-
4YEeCKH CBEAU «Ha HeT». Kak oTMeTHA pemakTop XypHasa «ApceHaa OredecTBar
Anekcell A€OHKOB, «3alIpeTHAHN BOOOIIlE 3aHUMAaTbCS BocuTaHueM» [14]. OrcyT-
CTBUE BOCIIUTATEABHOI'O BO3IEUCTBUS IIPUBOAUT K (POPMHUPOBAHUIO 0€3MyMHBIX
1 Oe3AyIIHBIX AIOZIEH, ¥ KOTOPBIX OTCYTCTBYET XKeAaHHE AOCTHYb KaKUX-AH00
1eAeH B cBoelt XKHU3HU. OpHUeHTallUus MOAOJABIX AIOAEH TOABKO Ha IOTpebAeHHE
ABAFETCA HE MNPOCTO TYINHUKOBOH, OHO B COCTOSHHHU IIPUBECTH K Aerpagaliuu
obIiecTBa, KOTOPhbIE B JaAbHEHIIIEM MOTYT HMETb KaTacTPOPUUECKHE ITOCAEI-
CTBHUA.

[Tpu 5TOM BOCHIHUTATEABHBIH ITPOIIECC OAXKEH OBITH IIOCTPOEH He Ha ¢hop-
MaABHBIX OTYETaX O IPOBEAEHHBIX MEPOIPUATHUSIX, & Ha IIOBCETHEBHOM KPOIIOT-
anBoM Tpyzne. Tem Goaee, cyma mo cadity YHuBepcutera ynpaBaeHug THICBU,
rae obydaascs Tot ke MabHa3 aasgBueB, ObIAO IIPOBEAEHO JOCTATOYHOE KOAWYE-
CTBO MEPOIPHUATHH, CBA3aHHBIX C BOCIIUTATEABHBIM IIporieccoM [15]. OO0 orcyT-
CTBUU BOCIIHUTATEABHOIO IIpollecca B y4eOHBIX 3aBeleHUAX TarapcraHa IIOMI-
TBepAuA NpoKypop Pecrybauku HadukoB «Ha HTOroBOH KOAAETHH CBOETO Be-
JoMCTBa», coctoaBHIasgca 8 dpeBpansa 2022 r. B r. Kazaus [16].

Ha doHe 4ynoBUIIHBIX HPECTYIIHBIX AEUCTBUH IIEPMCKOI0O CTpeAka Tumy-
pa BekmaHcypoBa, KOTOPBIYM B OyayllneM CBOIO IPO(ECCHOHAABHYIO NEATEABb-
HOCTh XOT€A CBS3aTh C IOPUCHPYAEHIINEH, BO3HUKAeT HeOOXOAUMOCTE O0OpaTHTh
BHUMaHHEe Ha (OPMHPOBAHHE MOPAABHO-HPABCTBEHHBIX KadecTB OyayIIHX
IOPUCTOB B X0o€ 00pa3oBaTEABHOTO IIpoliecca (Kak, BIIPOYEM, MHBIX CIIEIIHAAU-
CTOB (Bpauel, IemaroroB M IIp.), AeATEABHOCTb KOTOPBIX CBsI3aHa C Hauboaee
IIEeHHBIMH CTOPOHaMM Halllel >KH3HeNedATEeAbHOCTH), KOTOpPOe MOKET ObITH pea-
AV30BaHO HE C IIOMOIIBIO JUCTAHIIMOHHOIO OOy4YeHMs, a TOABKO B XO/€ 3KHUBOTO
Ayasora MeXAy IpernofaBaTeAeM U OyayIUM IOPUCTOM.

CoOTBETCTBEHHO, aBTOP IIpefAaraeT B KadeCTBE Mep, HallpaBA€HHBIX Ha
IpeaynpexXaeHUe IPOTUBOIIPABHON AeATE€ABHOCTH, BHECTH JOIIOAHEHHUI B CT. 17
denepaabHoro 3akoHa «O6 obpazoBanuu B Poccuiickoit Penepanum». B nanHoi
HOPME CAE€AYEeT IIPEAYCMOTPETH HCIIOAB30BaHHE AHUCTAHIIMOHHBIX TEXHOAOTHH
TOABKO B HCKAIOYHTEABHBIX cAydasax. I[Ipd 3TOM CpPOK HX HCIIOAB30BaHUSA HE
JOAYKEH ITPEBBIIIATE OJHOI'O Mecdlla.

K HCKAIOYHTEABHBIM CAy4YasdM CAEAyeT OTHECTH BBEAECHHE BOEHHOTO HAU
gype3BbIYafHOTO MoAOKeHUda [17]. TpamuimonHas dgopma o00pa3oBaTEABHOTO
IIpoliecca M0AXKHA ObITh BO30OHOBA€HA HENOCPEACTBEHHO ITOCAE€ YCTPAHEHHUS yCAO-
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BUN BO3HUKHOBEHHSI OIIACHOCTHU [IASI XKH3HU U (MAM) 300POBbSI I'PazKIaH, a TaKXKe
rocae obecriedeHHs] HOPMaAbHBIX YCAOBHH [AS KU3HEAESTEABHOCTH Atomeii. Ile-
pedYeHb OCHOBAaHUH AT IIPOBENEHUS AUCTAHIIMOHHOI'O OOy4YeHHS MNOAXKEH OBITH
3aKpPBITBIM U HE IIOJAEXKUT PaCIINPUTEABHOMY TOAKOBaHHIO. Hapany c 3Tum
B 9TOM XK€ 3aKOHE€ CA€AYeT YCTAHOBUTH 3aIlpeT Ha HCIOAB30BaHUE AUCTAHIIMOH-
HBIX TEXHOAOTHH KaK AOMHHHpYyIoleit opMbl 0Oy4eHHS, a HCIIOAB30BaTh HX
B Ka4eCTBE [OIIOAHUTEABHBIX U (HAM) PaKyABTATHBHBIX CPEACTB 00yUeHUS.

[IpecedyeHrne OeCTPYKTHBHBIX KOHTEHTOB B HH(POPMAIIHOHHO-KOMMYHHU-
KaTHUBHOH CeTH, BKAlO4Yad MHTEpHET, NOAZKHO OCYILIECTBASTBCS B COOTBETCTBHUU
C KOMIIA€KCHBIM 3KCIIEPTHBIM HCCAEIOBAHHUEM C IIPUBAECYEHHEM SKCIIEPTOB B pa3-
AVYHBIX HAYYHBIX OTPACASIX M HAIIPaBACHHUSX, BKAIOYAs IICUXOAOTOB M IIearo-
OB, B LEASX IPEAOTBPALLECHUS OTPULIATEABHOIO BAUSHUSA Ha MOAOLEXKD PA3AUY-
Horo pona IT-rexHOAOTHH, KaK BHEAPSAEMBIX B YIeOHBIX 3aBENEHUAX, TaK U pas-
MEILEHHBIX B HH(POPMAIIMOHHO-KOMMYHHUKATUBHBIX CETAX, BKAIOYas IHTepHeT.

B caydae ycraHOBA€eHHdA (haKTa HETATHUBHOIO BO3AEHCTBUA HHQOpPMAaIU-
OHHBIX PECYPCOB, Pa3MEIIEHHbBIX B MH(POPMAIIMOHHO-KOMMYHUKATHBHBIX CETIX,
BKAloUad MHTepHeT, BO3HHKaeT HEOOXOOUMOCTH HX 3allpeTa, IIOCKOABKY OHU
CIIOCOOCTBYIOT (POPMHUPOBAHHIO HE TOABKO HEIIPABOMEPHOTO, HO U IIPECTYIIHOTO
IIOBECHUS.

B meaax onepaTHBHOIO IpecedeHUd HEIIPABOMEPHBIX U [1asKe IIPECTYIIHBIX
Ae¥cTBHE OAOKHPOBKA ITOZIOOHBIX PECYPCOB IIPENAATAETCS OCYILIECTBASTH BO
BHecyzneb6HoM mopsake. IloqobHas nedATeAbHOCTH HE IIPENCTaBASETCS BO3MOXK-
Hol 6€3 BHeApPEeHHd IIMPOKOMAaCHITa0HOH CHCTEMBI I'OCYyJapCTBEHHOTO KOHTPOAS
U Haazopa B MHAPOPMAIIMOHHO-KOMMYHHKATHUBHBIX CETdX, BKAlodad MHTepHeT.
IlIo cyTH, pedp UAET O BBEACHUU SAEMEHTOB LIEH3YPhI, 110 KOTOPOM HoApa3yMe-
BaeTcd CHUCTEMa IOCyJapCTBEHHOI'O HaA30pa 3a CPEACTBAMH MacCOBOM HHOOP-
Malyu u nedatu [18, c. 873].

[TpenBunsa 3apaHee MOBOABLI OIIIOHEHTOB, KOTOPblE OyAyT KPUTHKOBATH
IIONOOHOTO poaa IIPEIAOKEHUs, IBITAICh IIPENCTaBUTh BBINIeYKa3aHHbIE MeEPhI
KaK OTpaHUYEHHE IIpaB U CBOOOM IrpaskKaaH, XOTEAOCh ObI UM HAIIOMHHUTH O JKEpPT-
Bax IIPECTYIIACHUH, LIEHOM KOTOPBIX CTaAd Y€AOBEeYECKas KU3Hb.

HaragnabiM nmpuMepoM B JaHHOM 0OAACTH MOXKET CAYKUTH OIIBIT Kurad,
KOTOPBIY C yclexoM OAOKHPYET KOHTEHT-PECypchbl B HH(POPMAIIMOHHO-KOMMY-
HUKaTHBHBIX CETAX C IIOMOIIBIO TaK Ha3bIBAEMOTO «30A0TOTO HIuTa» [19]. BHue-
ApEeHHE MOAO0HBIX TEXHOAOTHH SIBUACS OAHUM M3 (paKTOPOB, HAIIPABAEHHBIX Ha
CHHUXKEHME IIPECTYITHOCTH B KHuTae U yzepKaHue ero Ha COLIMAaAbBHO IIPUEMAEMOM
ypoBHe. K Tomy ke Kurtaro ynasrock 1o6UThECS 3HAYUTEABHOTO CHUXKEHHUS yPOBHH
youtictB [20]. O HH3KOM YpPOBHE€ IIPECTYIIHOCTH TaKXKe€ CBHUIETEABCTBYET TOT
dakT, yro Kuraii B petituare 6e3omacHocTr ctpad B 2021 1. 3aHIA OTHO U3 Be-
AyIux Mect [21].

C yyeToM HEOOXOAMMOCTH BBEAECHUSA MeEP IPEAYIPEAUTEABHOIO XapaKTepa
U 3apy0esKHOI0 3aKOHOTBOPYECKOTIO OIThITa, MOKA3aBIIHUH ITOAOKUTEABHBIN pe-
3yAbTaT B 60pb0OE C IIPECTYIIHOCTHIO, aBTOP IIpeIAaraeT BBECTH CHUCTEMY HaI30-
pa U KOHTPOAS 3a JECTPYKTHUBHBIMU KOHTEHTaMU B MH(OPMAIIMOHHO-TEAEKOM-
MYHUKAallMOHHBIX CeTdX, BKAIOYas MHTepHeT, BBeAd KOPPEKTUBBI B NEHCTBYIO-
IIee 3aKOHOAATeABCTBO. CaemoBaTEABHO, IIpeAsaraeMble Mepbl BAEKYT OIIpese-
AEHHBIE€ U3MEHEHHE JAEHCTBYIOILIErO 3aKOHOJATEABCTBA.
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ITo aTO¥ mpUYHUHE IIpensaraeTcss BHECTH U3MeHeHHUs B 4. S5 cT. 29 KoHcTH-
Tynuu P® 1 M3A0KUTH JAaHHYIO HOPMY B CAeAyIOLIEeH penakuuu: «'apanTupyer-
ca cBoboma MaccoBoM mH(popmannu. OrpaHuyeHne UHPOPMAIUU OOMYCKAETCs
B LIEASIX 3allIUTHI [IPaB U 3aKOHHBIX MHTEPECOB I'pakJaH U UHBIX AHID.

KOHCTUTYLIMOHHBIE ITOAOXKEHHUH AOAKHBI HaWUTH OasbHEHIIIee ITPOLOANKE-
HUE B psae deaepasbHbIX 3aKOHAaX U MHBIX HOPMAaTHBHO-IIPaBOBBIX akTax. Ha-
IpyuMep, K HUM MOKHO oTHecTH PenmepasbHbI 3akoH «O0 mHQOpMAaNWH, HH-
bopMaIMOHHBIX TEXHOAOTHAX M O 3aiuTe uH@opMmanuw» ot 27.07.2006 r.
No 149-®3, ®enepaabHblii 3aK0H OoT 29.12.2010 r. No 436-P3 «O 3amure geTeu
OT UH(pOPMAIINH, IPUIYUHSIOIIEN BPel UX 3I0POBBI0 U PA3BUTHUION.

OnmHOBpPEMEHHO C BBEAEHHEM OTPaHUYEHHUN Ha paclnpoCcTpaHeHHEe OeCT-
PYKTHBHOH HWH(MOpPMAIUU TOCYyZApPCTBY CAeoyeT oOpaTUTh BHUMAaHHE Ha HH-
dopmMallrio, OKasbIBaIOIEH ITOAOKHUTEABHOE HIEOAOTHYECKOE BO3EHCTBHE Ha
HaceAaeHHe. Be3ycAOBHO ITOOOOHOrO pona AesTEeAPHOCTh HamOOABIINE 3¢ ¢eKT
OymeTr mpuobOpeTaTh TOABKO Ha (POHE KapAWHAABHBIX PedOopM B COIIHAABHO-
9KOHOMHUYECKOH cdepe, IIpeskae BCEero, HaIIpaBA€HHasT Ha obecriedeHure Oaaro-
COCTOSTHUSI HACEAEHUS.

BubaunorpaduIeCKHH CIIHCOK

1. 7 muHyT KolIMapa. BoccraHoBAeHHE XpOHHKA paccTpeAsa B Ka3aHCKOH IIIKOAE
[QaekTpoHHBIN pecypc| //Pexum pocryna: https://anews.com/136497379-7 (marta
obpamtenuda — 07.02.2022).

2. INouemy Tumyp BekmaHCYypoB B3da OpyzKHe U paccTpeada 0osee 30 yeroBeK
B By3e [lepmu: [IcUX0AOT OOBSICHUA IIOKHPYIOIINE IPUINHBI HATIAACHUS [DACKTPOHHBIHN
pecypc] //Pexum nmocryma: https://kurer-sreda.ru/ 2021/09/21/ 726647-pochemu-
timur- bekmansurov- vzyal- oruzhie- v- ruki- i- rasstrelyal- bolee- 30- chelovek- v- vuze-
permi-psixolog-obyasnil-shokiruyushhie-prichiny-napadeniya (mara obpamesnua —
07.02.2022).

3. KepueHCKHUN paccTpea rof CIyCcTd: 3aragka PocaskoBa U Tpareand BbIKUBIIIEN
[9aekTponHBIN pecypc| //Pexum mocryna: https://anews.com/novosti/ 118468220 (na-
Ta obpamteHud — 07.02.2022).

4. CMm. Hanp.: CH npegoTBpaTHAO MacCOBBIH pacCTpeA B IIOAMOCKOBHOH IIIKOAE
[QaekTpoHHBIH pecypc| //Pexum mocryna: https://vk.com/wall-112510789_4339613
(mata obpamenus — 07.02.2022); B KpacHogpcKoM Kpae OpeaoTBPaTUAH MacCOBOE
yOHUHCTBO B IIKOAE [DAeKTPOHHBIN pecypc| //Pexxum mocryma: https://news.rambler.
ru/education/47262433 (mata obpainenus — 07.02.2022); ®CB npenoTrBpaTHAa Te-
pakt B mkoae. B Huxxknem Hosropone ®CB 3aznepzkasa IOAPOCTKOB, TOTOBUBIIIHNX BOO-
PyKE€HHOEe HallaZleHHe Ha IIKOAY [OAeKTPOHHBIM pecypc| //Pexmum nmocrtymna: https://
lenta.ru/news/2022/01/27 (maTa obpamenus — 07.02.2022).

S. I'apees M.®. 'ocynapcTBEHHAsI HOEOAOTHSI KaK OCHOBA ITPEAYIIPEKIAEHUS IIpe-
cryriaenuit / /FOpunuydeckas MbIcab. — 2021. — Ne 3 (123). — C. 81 - 98.

6. XOpoIlIo IIIYTHA U YBAEKAACH OPYKHUEM: YTO M3BeCTHO 0 Tumype Bekmancypo-
Be, KOTOPBIX ycTpoua cTpeabdy B Ilepmu [OaekTpoHHBIH pecypc| //Pexum mocryna:
https:/ /chips-journal.ru/reviews (gara obparenusa — 07.02.2022).

7. 'naBa Auru Ge3orracHoro uHTepHeTa ERarepuHa Mu3yanHa 3asgBHAAQ, YTO BH-
HOBHUK Tparenuu B [lepMCKoOM yHHBepcHUTeTe BbIOpaa MMEHHO TYPEHKHH ApPoOOBHK
IIOTOMY, YTO yK€ TPEHHPOBAACH CTPEASATH M3 HErO0 B KOMIIBIOTEPHOM HUrpe [DAEeKTpPOH-
HBIN pecypc| //Pexum moctyma: https://vk.wall-29725517_1039236 (mara obGparie-
Huga — 07.02.2022).

168



M.OD. Tapeer KoHTPOAL H HAA30P 34 AECTPYKTHRHBIMH...

8. Cm.: Tparequsa B Kazanu: orkyna y crpeaka ['aagBueBa MosiBUAACEH Ieaasd ap-
Mus (aHaTOB U Ioapazxkaresaed. [DaeKTpoHHBIH pecypc| //Pexum pocrymna: https://
prokazan.ru/news/view/ 146732 (nara obparrenus — 07.02.2022).

9. PonHble 3HAaAW, YTO OH CMEPTEABHO OIIAaceH: KakK OoraHWK labHa3 [aagBueB
IpeBpaTUACd B ybOuiiy neteil [DaekTpoHHBIH pecypc| //Pexxum nmocryma: https://
www.kp.ru/daily/27278.5/ 4413607/ (nata obpammenudg — 07.02.2022).

10. «HeaoBek c momaBAE€HHOM arpeccuei» THUXUH CTYZEHT yCTPOHA HamaJeHHEe Ha
By3 B [lepmu. [loyeMy OH paccTpeasA OeCATKH 4eAOoBeK? [DAeKTPOHHBIN pecypc| // Pe-
KUM goctyra: https://m.lenta.ru/articles/2021/09/21/ permshooter (maTa oGpaiie-
Husa — 07.02.2022).

11. YTo TOAKHyAO CTymeHTa Koasemka B Kepuw Ha mMaccoBoe yOHMICTBO: 4YeThIpe
Bepcuu Tpareauu — KP.Ru [QaekTpoHHBIN pecypc| //Pexkum mocryma: https://www.
kp.ru/daily/268996.4/3940615// (mata obpaienus — 07.02.2022).

12. Cwm. gHanp.: Ilyuxun A.B., Ilyukurna M.FO. BaungHue AecTpyKTHBHOIO HHTEPHET-
KOHTEeHTa Ha (POPMHpPOBaHHE KOAyMOaWH-uaeid cpeam HecoBepIlleHHOAeTHUX // Becrt-
HUK CaHKT — [leTepbyprckoro yauBepcurera MB/I Poccun. 2021 — Ne 3 (91) - C. 115-
119.

13. YuuBepcuret ynpaBaeHus «TVICBM» craa eIUHCTBEHHBIM POCCHUHCKUM BY30M,
npoireninuM Ha nporpaMmy Muniudpsl PO nognepxkku UT-ipoeKToOB. [DA€KTPOHHBIN
pecypc]. — YuuBepcureT ynpaBaenus «TMCBW» //Pexum mocryma: https://www.tisbi.
ru (mata obpamtenus — 07.02.2022).

14. MaccoBeii youiinia ['aagBHEB: «KTO-TO €r0 K 3TOMY TOTOBHA» [DAEKTPOHHBIH
pecypc] //Pexum noctymna: https:/ /zavtra.ru/events (gara obparenus — 07.02.2022).

15. Cwm. Hanp.: Kak B «TUCEW» npaszguoBasu [Jeus [Tobenbr. [DAeKTpPOHHBIH pe-
cypc| — YuuBepcuret ynpaBaeHus «TUCBW». HoBocte 11 maa 2018 r. //Pexxum mocty-
na: https:/ /www.tisbi.ru/novosti (zaTa obpamenus — 07.02.2022).

16. CM.: «BogThCHd TOAOC ITOBBICUTH Ha PAaCIIOSICABIINXCS YYEHUKOB»: IIPOKypaTypa
TarapcraHa Xo4eT MOAHATH YIIaBIINH y4yUTeAeH U 3aCTaBUTh UX 3aHUMAaThCH BOCIIHTA-
HUeM» [OAeKTpOHHBIH pecypc| //Pexum pocryma: https://www.evening-kazan.ru/
articles (maTa obparenus: 08.02.2022).

17. Cm.: cr. 3 demepasbHOrO0 KOHCTHUTYLIMOHHOTO 3akoHa oT 30.01.2002 r.
No 1-®K3 «O BOEHHOM IIOAOKEHHUM» U CT. 3 PemepasbHOr0 KOHCTUTYLIMOHHOI'O 3aKOHAa
ot 30.05.2001 r. Ne 3-PK3 «O upe3BrI4aliHOM ITOAOKEHUMN» / /www.consultant.ru.

18. Oxxezoe C.H., IlIgeedosa H.FO. ToAKOBBIY cAOBaphb pyccKoro g3bika. — M., 2006. —
944 c.

19. Llensypa B Kurtae: 30a0T0# 1IuT, MAU «BeAMKUY KUTaHCKUNU (palipBoA» [DAeK-
TPOHHBIA pecypc] //Pexum mocryma: https://enterchina.ru/blog (maTa oOpaieHus —
07.02.2022).

20. CMm. Hamp.: Kurail 3aHuMaeT oAHy M3 caMbIX HH3KHX MIO3UIHUH II0 YPOBHIO
youiicTBa B Mepe [DaeKTpoHHBIH pecypc| //Pexum mocrtyma: https://laowai.ru (mara
obpamenusa — 07.02.2022).

21. Peittunr 6e3onacHbix crpad 2021 r. Crime Index by Country [OAeKTpoHHBIH
pecyp| //Pexum pmocryma: https://ekec.ru/rejting-besopasnosti-stran-2021-goda-
crime-index-by-country/ © Turazbuka NEWS™ (maTta obpamenus — 07.02.2022 r.).

Haa murupoBanua: I apees M.D. KOHTPoAb U HAA30p 3a AECTPYKTUBHBIMU KOHTEHTAMU
B MHTEepHETEe KaK OAWH M3 acIlleKTOB IIPEeAyIIPeKAEHNUI [IPOTUBOIIPABHOMN NeATEABHOCTH: cTaThd //
IOpuaudeckas mbicab. — 2022. — Ne 1 (125). — C. 163-169.

DOI: 10.47905/MATGIP.2022.125.1.013

169



1(125)-2022 Kpranveckan muican

Control and supervision of destructive content
on the Internet as one of the aspects of preventing
illegal activities

Marat F. Gareev *

Annotation. This publication discusses and substantiates the need for control
and supervision of information posted in information and communication networks,
including the Internet. These measures are due to the need to prevent crimes against
people's lives. The proposed measures correspond to the preventive task established
by the criminal legislation and are implemented within the framework of the concept
of positive criminal liability. To implement the proposed measures, it is proposed to
amend the Constitution of the Russian Federation and a number of legislative and
other legal acts regulating activities in this area.

Key words: tragic events, massacres, moral foundations, the Constitution of
the Russian Federation, federal laws, comprehensive examination, crime prevention,
positive criminal liability, censorship of information and communication networks, the
Internet, destructive content, IT technologies.

Recently, Russian society has to deal with phenomena, the consequences
of which are the death of people. Vivid examples are the tragic events of 2021
in the cities of Kazan and Perm, when young people took up arms and commit-
ted mass murder of people.

The first tragedy of 2021 occurred on May 11 at school No. 175 in the
city of Kazan of the Republic of Tatarstan, when former graduate Ilnaz Galya-
viev killed nine students and two teachers. More than two dozen children were
injured of varying severity [1].

The second tragedy happened on September 20, 2021, as a result of
a massacre organized by Timur Beksansurov at Perm State University, when 8
people died, 24 people were injured [2].

Even earlier, on October 17, 2018, a student of the Kerch Polytechnic
College, located in the city of Kerch of the Republic of Crimea, Vladislav Ros-
lyakov, exploded and fired at this educational institution. As a result of this
tragedy, 21 people died [3].

Other tragedies were prevented thanks to the actions of law enforcement
agencies. [4]. Such are the disappointing results of the tragedies that have tak-
en place in our country in a relatively short period of time.

As previously noted by the author, the reason for this kind of tragic
events is the lack of a state ideology based on traditional moral foundations [5].

However, the formation of this kind of state ideology is not possible with-
out eliminating the causes that contribute to the formation of aggressive crimi-
nal behavior of young people, aimed at the mass murder of people.

In a number of publications, attempts are being made to establish the
causes of the monstrous behavior of young people who staged massacres with-
in the walls of educational institutions. As reasons contributing to such beha-

* Gareev Marat Faizovich, associate professor of the Law Institute (St. Petersburg), can-
didate of legal sciences. E-mail: gareeff. marat2013@yandex.ru
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vior, they indicate the emergence of psychological conflicts between peers and
the older generation, failures in the love sphere. However, all these versions are
mostly refuted by the authors of these publications themselves [6].

Turning to the Soviet period of our country, it should be noted that young
people also had such conflicts, failures in the love sphere and other problems
characteristic of the younger generation. However, it never occurred to any of the
representatives of the Soviet youth to organize mass slaughters of people, so the
causes of these tragedies lie in a completely different plane. For this reason, the
problem of establishing the true causes and further developing measures of a
legislative and organizational nature in order to further prevent the massacre of
people, which corresponds to the provisions of Art. 2 of the Criminal Code of the
Russian Federation and the concept of positive criminal liability.

When developing the above measures, it should be noted that the above
tragic cases were repeated even in detail; therefore, attention should be paid to
the negative impact of destructive content on the Internet, which contributed to
the formation of extremely aggressive motivation, which led to mass death of
people.

The head of the Internet Security League Ekaterina Mizulina points out
the possible impact of negative content on the Internet on the Kazan and Perm
shooters [7].

One of the reasons for aggressive behavior that contributes to the forma-
tion of a criminal intent aimed at the mass murder of people can be the nega-
tive impact of computer games, in which the so-called “war games” are widely
used, in which virtual murder accurately reproduces the death of a person in
swarm in the most sophisticated form (for example, an abundance of blood,
ruptures of body parts and organs). As a result of the naturalistic image of the
massacre, the young man not only dulls the feeling of pity and compassion,
but also disappears the line between reality and virtual space.

The events taking place in virtual reality are transferred by the Roslya-
kovs, Galyavievs and Bekmansurovs to reality. Together with other destructive
content on the Internet, this will contribute to the formation of extremely ag-
gressive behavior, expressed in outright disregard for people, the lack of per-
ception of the value of someone else's life as the highest good given to us by na-
ture. The most striking example is [lnaz Galyaviev, who imagined he to be God,
and called the rest of the people “biological garbage”. Instead of public con-
demnation of Galyaviev's criminal behavior, we are faced with the approval of
his heinous act [8].

Literally three months later, Perm shooter Timur Bekmansurov appears,
who committed a similar crime at Perm State University, which repeats in de-
tail the Kerch and Kazan tragedies.

In favor of the arguments regarding the extremely negative impact of de-
structive content on the Internet, the fact that the Kazan shooter Galyaviev
studied as a specialist in the field of IT technologies at TISBI College, and the
money for the weapons with which he committed mass murder, he earned
thanks to computer “shooters” [9].

A similar enthusiasm was observed in the Perm shooter Timur Bekman-
surov, who, according to his father Marat Bekmansurov, “no matter how much
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he tried to communicate with his son”, he was carried away “only by the com-
puter” and did not want “to go for a walk” [10].

Similar addictions were also observed in the Kerch shooter Vladislav Ros-
lyakov, who was also a “fan of bloody computer games” [11].

The high probability of a negative impact of a number of content on the
Internet is evidenced by the fact that schoolchildren and students of the Soviet
period did not have access to this kind of information technology. Instead of
computers, Soviet children played other games, attending hobby groups, and
contact with weapons was only possible during elementary military training.
Most likely, “bloody computer games” act in the minds of individual young
people as a trigger mechanism for committing massacres. This is especially
true for people with an unstable psyche, who, against the background of the
emergence of psychological problems, as well as social unrest, sharply aggra-
vate and lead to the commission of crimes, as a result of which people die.

The extremely negative impact of Internet content is also noted in a number
of publications [12].

Along with this, attention should be paid to the excessive enthusiasm for
IT-technologies of a number of educational institutions, which, unfortunately,
in recent times, has sometimes become the dominant form of education. By the
way, the University of Management TISBI, in whose college the Kazan shooter
[lnaz Galyaviyev studied, is actively introducing this kind of information tech-
nology, being a leader in this field [13].

In reality, a situation arises when information technology literally displac-
es a teacher at school or a teacher at a university, leaving a pupil or student face
to face with a soulless machine that is not able to convey emotions, feelings,
emotional mood, stimulate the student to achieve results in the future profes-
sional activity. Unfortunately, under such conditions, there are serious doubts
not only about the professional training of future specialists, but also about the
formation of moral foundations, which are of particular importance for a number
of professions. In particular, it plays a key role for future doctors, lawyers and
other professionals who will be called upon to work with people in the future.

The educational process, which has recently been practically reduced to
nothing, should acquire priority among the younger generation. As Aleksey
Leonkov, editor of the Arsenal of the Fatherland magazine, noted, “it was for-
bidden to engage in education at all” [14]|. The lack of educational influence
leads to the formation of thoughtless and soulless people who have no desire to
achieve any goals in their lives. Orientation of young people only to consump-
tion is not just a dead end; it is able to lead to the degradation of society, which
in the future can have catastrophic consequences.

At the same time, the educational process should be built not on formal
reports on the activities carried out, but on everyday painstaking work. Moreo-
ver, judging by the website of the University of Management TISBI, where the
same Ilnaz Galyaviev studied, a sufficient number of events related to the edu-
cational process were carried out [15]. The absence of an educational process
in the educational institutions of Tatarstan was confirmed by the prosecutor of
the Republic Nafikov “at the final board of his department”, which took place
on February 8, 2022 in Kazan [16].

172



M.OD. Tapeer KoHTPOAL H HAA30P 34 AECTPYKTHRHBIMH...

Against the backdrop of the monstrous criminal actions of the Perm
shooter Timur Bekmansurov, who in the future wanted to connect his profes-
sional activity with jurisprudence, it becomes necessary to pay attention to the
formation of the moral qualities of future lawyers in the course of the educa-
tional process (as well as other specialists (doctors, teachers etc.), whose activi-
ties are related to the most valuable aspects of our life), which can be imple-
mented not through distance learning, but only in the course of a lively dialo-
gue between a teacher and a future lawyer.

Accordingly, the author proposes, as measures aimed at preventing illeg-
al activities, to amend Art. 17 of the Federal Law “On Education in the Russian
Federation”. This rule should provide for the use of remote technologies only in
exceptional cases. In this case, the period of their use should not exceed one
month.

Exceptional cases include the introduction of martial law or a state of
emergency [17]. The traditional form of the educational process should be re-
sumed immediately after the elimination of the conditions for the emergence of
a danger to the life and (or) health of citizens, as well as after the provision of
normal conditions for the life of people. The list of grounds for conducting dis-
tance learning should be closed and not subject to broad interpretation. Along
with this, the same law should establish a ban on the use of distance technolo-
gies as the dominant form of education, and use them as additional and (or)
optional means of education.

The suppression of destructive content in the information and communi-
cation network, including the Internet, should be carried out in accordance
with a comprehensive expert study involving experts in various scientific fields
and areas, including psychologists and teachers, in order to prevent the nega-
tive impact on young people of various kinds of IT- technologies, both imple-
mented in educational institutions and placed in information and communica-
tion networks, including the Internet.

If the fact of the negative impact of information resources located in in-
formation and communication networks, including the Internet, is established,
it becomes necessary to ban them, since they contribute to the formation of not
only illegal, but also criminal behavior.

In order to promptly suppress illegal and even criminal actions, blocking
of such resources is proposed to be carried out extrajudicially. Such activities
are not possible without the introduction of a large-scale system of state con-
trol and supervision in information and communication networks, including
the Internet. In fact, we are talking about the introduction of elements of cen-
sorship, which is understood as a system of state supervision over the media
and the press [18, p. 873].

Anticipating in advance the arguments of opponents who will criticize
such proposals, trying to present the above measures as a restriction of the
rights and freedoms of citizens, I would like to remind them of the victims of
crimes, the cost of which was human life.

A good example in this area is the experience of China, which successful-
ly blocks content resources in information and communication networks using
the so-called “golden shield” [19]. The introduction of such technologies was
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one of the factors aimed at reducing crime in China and keeping it at a socially
acceptable level. In addition, China has managed to achieve a significant re-
duction in the murder rate [20]. The low level of crime is also evidenced by the
fact that China has taken one of the leading places in the ranking of countries'
safety in 2021 [21].

Taking into account the need to introduce preventive measures and for-
eign legislative experience, which has shown a positive result in the fight
against crime, the author proposes to introduce a system of supervision and
control over destructive content in information and telecommunication net-
works, including the Internet, by introducing adjustments to the current legis-
lation. Therefore, the proposed measures entail certain changes in the current
legislation.

For this reason, it is proposed to amend Part 5 of Art. 29 of the Constitu-
tion of the Russian Federation and state this provision in the following word-
ing: “Freedom of the mass media is guaranteed. Restriction of information is
allowed in order to protect the rights and legitimate interests of citizens and
other persons”.

The constitutional provisions should be further continued in a number of
federal laws and other regulatory legal acts. For example, these include the
Federal Law “On Information, Information Technologies and Information Pro-
tection” of July 27, 2006 No. 149-FZ, Federal Law of December 29, 2010 No.
436-FZ “On the Protection of Children from Information -matia that is harmful
to their health and development”.

Simultaneously with the introduction of restrictions on the dissemination
of destructive information, the state should pay attention to information that
has a positive ideological impact on the population. Of course, this kind of ac-
tivity will have the greatest effect only against the background of cardinal re-
forms in the socio-economic sphere, primarily aimed at ensuring the well-being
of the population.
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A.H. BaCTpbIKHH"

AnHoTanHua. B gaHHOM AEKIIUM CONEPKUTCH aHAAWU3 METOAUKH PaCKpPBITHUS
U PacCCACIOBAHUU ITPECTYINACHHH CEPUHWHBIX U ITPOIIABIX AET C yIETOM OCOOEHHOCTEH
10 TIOBBIMIEHUIO 3(P(PEKTUBHOCTH OpPraHU3allUU PabOThl CAEICTBEHHBIX opraHoB Caen-
CTBEHHOTO KoMuTeTa Poccuiickoit ®@enepallii Ha COBpPEeMEHHOM 3Tarie. ABTOpP ocoboe
BHHUMaHHUE yAEASIET PACKPBITUIO OCO00 THKKHUX ITPECTYIIACHUUM CAE€ACTBEHHBIM ITyTEM
B TECHOM B3aUMOLECHCTBUH C OpPraHaMH [JO3HAHUA U C HCIIOAB30BAHUEM HOBEHIIIEH
KPUMHUHAAUCTUYECKON TEXHUKH, 4YTO YJAAOCh BHEAPHUTH B IIOBCEAHEBHYIO ITPAKTUKY
CA€CTBEHHBIX IIOAPA3AECACHUHN.

B cratbe npuBOASTCH OTAEABHBIE TEOEPTHUYECKUE ITOAOIKEHUSI, IIPaKTHKa UX IIPU-
MEHEHHUS C HUCIIOAB30BAHHUEM COBPEMEHHON KPUMHWHAAUCTUYECKOM U IIOMCKOBOM TEXHU-
KH, 9KCIIEPTHOTO OOOPYAOBaHUSI, MOHUTOPHUHT ITPOUCIIECTBHUH M IIPECTYIACHHUH B OT-
HOIIEHUY HECOBEPIIIEHHOAETHUX (MAAOAETHHUX) U T.II.

KaroueBBI€ CAOBa: YIrOAOBHOE 3aKOHOIATEABCTBO, CA€QCTBEHHBIH KOMUTET,
IpPoKypaTypa, HHpopMaIlus, KPUMHHAAUCTHYIECKasl CAyxKba, Iu(poBble MHMOPMAIIU-
OHHBbIE HOCUTEAU, OMAAUHT, CyHUIIH.

nepBoro aHda obpazoBaHus CaeICTBEHHOT'O KoMHTeTa Poccuiickou

denepallil MbI IIOCTAPAAUCH U3MEHUTDH IMPHUBBLIYHBIE CTEPEOTHIIBI

[EeATEABHOCTH OTE€4YeCTBEHHOU IIPaBOOXPAHUTEABHON CHUCTEMbI, BBEISI

B 00sI3aHHOCTH HAIIIUX CAE€OOBATEAEH U KPUMHHAAHUCTOB HE TOABKO

paccaeioBaHUE YTOAOBHBIX [€A, HO M PACKPBITHE MIPECTYIIACHUH,
YTO paHbIle, 0 JOBOABHO PaCHPOCTPAHEHHOMY MHEHHUIO, OBbIAO ITPEPOTATHBOMH
AUIIb OPTAHOB JTO3HAHUS.

Takke ¢ MoMeHTa obpazoBaHus CaemcTBeHHOTO KoMmuTeTra PP ObI crmeaaH
aKIeHT Ha O0eCIIeYeHUHU [OAXKHOTO KPHUMHHAAUCTUYECKOTO COIPOBOKIECHUS
IpeaBapPUTEABHOTI'0 CAEICTBUSI, a TaKXKe PACKPBITUU ITPECTYIIAEHUM, B TOM YUCAE
COBEPIIEHHBIX B IIPOIIABIE TO/IbI.

TakuMm oOpazom, pacKphITHE 0COD0 TIKKHUX MPECTYIIACHUH CAEICTBEHHBIM
OyTeM B TE€CHOM B3aMMOAEUCTBUU C OpraHaMH [JO3HAHUS U C HUCIIOAB30BaHHUEM

* Bacmpuikur Anexkcarop Hearosuu, npencenaresb CaencTBEeHHOTO Komutrera Poccuii-
ckol denepaliy, JOKTOP IOPUAMYUECKHUX HAYK, ITpodeccop, 3acAyKeHHbIN 0opucT Poccuiickoit
Penepanuu. E-mail: lawinst-spb@mail.ru
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HOBEMINIEN KPUMHWHAAWUCTUYECKON TEXHUKHU HaM yAaAOCh BHEAPUTH B IIOBCE-
JHEBHYIO [IPAKTHUKY CACICTBEHHBIX IIOAPA3AECACHUHN.

Bo MHOrom 6aarozmapsi 3ToMy HOOXOAY, YPOBEHB PACKPBIBAEMOCTH 0CO00
TSIXKKHUX [PECTYIIACHUH IPOTHB AWYHOCTH HEYKAOHHO IIOBBIIIAETCd. Tak, IO
nroraMm 2016 r. pacKpbIBaeMOCTb YOUHCTB cocTaBuAa 91%, YMBIIIIAEHHOTO ITPU-
YUHEHUd TAXKKOIO BpeAa 340POBBIO, IIOBAEKIIIETO II0 HEOCTOPOXKHOCTHU CMEPTH
rnoreprenIero, 94 %, nuznacusoBaHuit 97%.

Ho Hamm ycuaua HalpaBAE€HBI U Ha PACKPBITHE IIPECTYIIACHUM, COBEP-
III€HHBIX B IIPOIIIABIE TOABbI.

3mech HeAb3ss OOOMTH BHHMAaHHEM Beaylllee 3HA4YE€HHE B OpPraHH3allud
9TOH PaboThI caeoBaTEAEH-KPUMUHAAUCTOB.

Bca mHoroaeTHsad, a 9T0 — O6oaee 60 aeT, HCTOPUA KPUMUHAAUCTUYECKOM
CAY3KOBI B CHCTEME OPraHOB ITPOKYypaTyphl, a 3aTeM B cucreMe CAeICTBEHHOTO
kKomutrera P® mokasbIBaeT, YTO CAEIOBATEAU-KPUMHHAAUCTBI HUTPAIOT OCOOYIO
POAB B OpraHu3allui PacCKpbITHSA IIPECTYIIACHUMN, COBEPIIEHHBIX B YCAOBUIX HeE-
OYEeBHHOCTH, B TEXHUYIECKOM OOECII€YeHUU CAEACTBEHHOU AeATEABHOCTH, B IIO-
BBIINIEHUN NOPO(ECCHOHAABHBIX 3HAHUU U HaBBIKOB caemoBatTeaeii. Ha cero-
OHANIHUN OeHb CPOPMHUPOBAHBI BCE YCAOBULA A9 JAaAbHEUINIETO IIOBBIIIEHUS
KadecTBa paboThl CAeNOBaTEAECH-KPUMHUHAANUCTOB. VX MOAHOMOYUS 3aKpPENAEHBI
B YTOAOBHO-IIPOILIECCYaAbPHOM 3aKOHE.

KpuMHHaAUCTBI U3y4arOT YIOAOBHBIE €AA O IIPECTYIIACHUGX ITPOILIABIX AET,
IIPOBEPSAS [MOAHOTY BBIIABHUHYTBHIX BEPCHUH U CTENEHb UX «OTPabOTKM», 3(ppeKTUB-
HOCTBb PO3BICKA AHII, COBEPIIUBIINX ITPECTYIIACHUA W CKPBIBIINXCA OT OPraHOB
CA€MICTBUSI, PE3YABTATUBHOCTb HCIIOAB30BaHMs 0a3bl OIIEPATHBHBIX M KPHUMHHA-
AUCTHYECKHUX YIETOB.

Tak, mpu HEIIOCPEACTBEHHOM y4aCTHH COTPYAHHUKOB ['AaBHOTO ymIpaBae-
Hud KpuMuHaAUCTHKHU CK P® npum nmpoBepke aAuIl, TPOBOAUBIINX CAHTEXHHUYE-
CKHe, CBapO4YHble UM HHbIE paboThl B nomax r. MexaypeudeHcka (KemepoBckas
0o6AacTh), PaCIIOAOKEHHBIX B patioHe coBepuieHHoro B 2007 roay ybOuiicrBa He-
coBepIIeHHOAeTHEeY BaxTypoBoi, ycTaHOBAEH A., KOTOPBIH OBIA JAaKTHAOCKOIIH-
poBaH u mpoBepeH 1o 6aze AIVC Jlanuaon». OTIeYyaToK maablia PyKHU /\. COB-
IIaA CO CA€IOM, OCTAaBA€HHBIM Ha CKOTYE, KOTOPBHIM Oblaa CBsi3aHa IMIOTEPIIEB-
mrasi. BeIBOABI MOAEKYASIPHO-TEHETHUYECKON SKCIIEPTHU3bI IOATBEPAUAN COBIIAE-
Hue [AHK-tnpodpuaa A. ¢ JHK-npoduaem OGHOAOTHUYECKUX CAEOOB, OCTABAEHHBIX
IIpU KOHTaKTe ¢ BaxrypoBoii. YOuiilia, CKphIBABUIUNCSI OT HPABOCYAHS ITOYTH
10 aet, OBIA M300AHUYEH.

B pspe caydaeB yCTAHOBAEHUIO AWI[, BUHOBHBIX B COBEPILIEHHUU TIAXKHUX
1 0CO00 TSIKKHUX IIPECTYIACHU, CIIoCOOCTBOBaAa I'paMOTHAs OpraHU3allysd pac-
CA€JOBaHHS, a TAKXKe IIPHMEHEHHE COBPEMEHHONW KPHMHWHAAUCTHUYECKOMN U IIO-
HCKOBOM TEXHUKH, 9KCIIEPTHOTO 000PYyIOBaAHUS.

Tak, Ipy HEIOCPEACTBEHHOM y4aCTHH HaIllUX KPUMHUHAAUCTOB PaCKpPBITO
youiictBo B YeasOMHCKOH obOaacTu HecoBepiieHHoaeTHe# [lomoBoi#i. ITpu mpo-
CMOTpe BHUAEO3aIHCcell KaMep HapPy>KHOTO HaOAIOOEHUS B palioHe COBEPIIIEHUS
IIPECTYIIACHUS OBbIA YCTAHOBAEH MAapIIPYyT CAEOOBAHHS IIOTEPIIEBIIEH C HEU3-
BECTHBIM MOAOABIM 4YeAOBEKOM. [IpoBeneHHBIN B ['AaBHOM yIipaBACHHUHU KPHUMU-
HaaucTuku CK P® anaan3 Teae(pOHHBIX COEAUHEHHH 110 BCEMY MaplIPyTy ABU-
KEHUs IIOTEePIIEBIIEH I103BOAMA YCTAHOBUTH XUTead I. Yeasbuncka II. Ilpu
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0OBICKE II0 MECTY €ro ITPOKUBAHUS O0HAPYKUAHU OLEXKIY CO CAeIaMU KPOBH II0-
TepueBuIed. OTO MOATBEPKAEHO pPe3yAbTaTaMU T'€HEeTHYeCKOH cyaeOHOHM sKcC-
neptusbl. C ygyeToM IIOAYYEHHBIX oKa3aTeAbCcTB 1. mpusHasca B yOuiicTBe.

OnmHUM W3 OCHOBHBIX HaIIPaBA€HUU CA€ICTBEHHO-KPUMUHAAUCTHUYECKOH
[ESITEeABHOCTH SIBASETCsI aHaAuTHdecKas pabora. IMeHHO ee pe3yAbTaThbl B OOAB-
IIIMHCTBE CAy4YaeB II03BOAGIOT B IIOCAEAYIOIEM BBIABASITH CEPUMHOCTBH IIPECTYII-
ACHUM.

B 2016 romgy ¢ y4acTHEM HAIIHUX COTPYAHUKOB PACKPBIT pPAl CEPHUMHBIX
IIPECTYIIA€HUM, BbI3BABIIINX ITOBBLIIIIEHHBIN OOIIIECTBEHHBIH pPEe30HAHC: 6 3IH30-
0B YOMHMCTB rpaxkgaH Ta/KUKHCTaHa Ha TeppuUTOopuu 3abalikaabCKOTO Kpad,
cepum ImpectynaeHui (14 smU3040B) IMPOTHUB IIOAOBOM HEITPHUKOCHOBEHHOCTU
B r. Caukr-IlerepOypre, ndnacusoBanuit (7 snuzonon) B 2015 roay B Kaayx-
CKOM 00aacTu. BeIIBAEHBI MOTIOAHUTEABHBIE SITU304bI CEPU YOUICTB 1 0e3BeCT-
HOT'0 MCYEe3HOBEHUS I'pakaaH B BpsHCcKoM 1 CMOAEHCKOH 00AaCTSIX.

Hamu B IIOCTOGHHOM pPEXKHME OCYIIECTBASIACH MOHHUTOPHHT ITPOHUCIIECT-
BUH U IIPECTYIAEHUU B OTHOIIIEHUH HECOBEPILIEHHOAETHUX (MAAOAETHUX), B TOM
YHCA€ CBA3aHHBIX C UX O€3BECTHBHIM HNCUYE3HOBEHHEM.

YeTKO OpraHu30BaHO HE3aMEJAUTEABHOE pearupoBaHie Ha KaxKAbIU pakT
0Cco00 TSIKKOTO ITPECTYIIAEHUS B OTHOIIIEHUU NeTeM, COBEpPIIEHHBIH B yCAOBHUSIX
HEOUYEBUAHOCTU. [IpaKTUUeCKU cpa3y OCYLIECTBASIIOTCS BBIE3bl CA€IOBaTEAECH
U KPHUMHUHAAUCTOB IIEHTPAABHOTO ammnapara B IEAIX IIOAHOIO, BCECTOPOHHETO
U OOBEKTHBHOTO YCTAHOBAEHHUS BCEX OOCTOSTEABCTB IIPOUCLIEAIIEro. TOABKO
B 2016 romy KpuUMHHaAHUCTaMHU OCyIlecTBA€HO TOo4YTH S00 11eA€BBIX BBIE3IOB II0
KOHKPETHBIM ITPECTYIIACHHUSIM.

kK%

B KoHTEKCTE 3a9IBAEHHOU TE€MBbI CA€AYET KOCHYTBCS TPEBOIKAIIEH BCEX HAC
Ipo0AEMBI OETCKHX CYUIIHMAOB. Bompoc rubean HamIux AeTedl HE MOXKET OCTa-
BaThCd 0e3 BHUMAaHUS CA€ICTBEHHBIX OPTaHOB.

[Ipencenareaem CK P® B aBrycre 2016 r. ObIAO U3IaHO PACIIOPSKEHHE,
Ha OCHOBaHHUM KOTOPOIO CAENOBATEAIMH W KPHUMHHAAWCTAMU IIPOBOAHAACH
LleA€HAIIpaBACHHAd [IesdTEeABHOCTh B pPaMKaX MeXBEOOMCTBEHHOU pabodei
TPyHOBI 10 COBEPIIEHCTBOBAHUIO T'OCYNApPCTBEHHOU IIOAUTUKH B cdepe IIpe-
AYIIPEXIAEHUA NETCKUX CYHUIHUIOOB, CIIPOBOIIMPOBAHHBIX HEYCTAHOBAECHHBIMHU
auniamu B cetu HMuTepHeT. [Ipu moaydyeHun mH@OpMaIUM O BO3MOXKHOM CO-
BEPIIEHNH CYHUIHI0B HECOBEPIIEHHOAECTHHUX NPHUHHUMAANUCH MEPBI K HUX IIpe-
JOTBPAIIEHHUIO.

Tak, mpegoTBpAallleHbl MOIBITKU cyunuaa B KpacHomapckoM Kpae Maao-
AeTHelr B., B MockKoBCcKo#l obaactu — MasoseTHeid 3., mereii u3 r. CaHKT-
[Terepbypra u Pecrrybamku BammkoprocTaH, a Tak:Ke MOMNBITKA MaCCOBOIO CYH-
MUOa HECOBEPIIEHHOAETHHUX, KOTOPBIHA MJOAXKEH ObIA COCTOATHCH 26 nekabps
2016 r.

Co BceMH NOAPOCTKaMH, COCTOSINMMH B TaK HAa3bIBAEMBIX «TPyIHIIax
CMEPTH», HA KOTOPBIX OKA3bIBAAOCH IICUXOAOTHYECKOE [JaBAE€HHUE CO CTOPOHBI
aJIMUHHCTPATOPOB yKa3aHHBIX TPYIII, IPOBEAEH KOMIIAEKC ITPO(PUAAKTUYECKHUX
U OpenyIlpeauTEABHBIX MEPOIIPHUATHN, HAIIPABACHHBIX HA IIPECEYEHHE BO3MOXK-
HBIX TIOIBITOK COBepILeHUsS UMHU caMmoybuiicTB. K pabore ¢ mompocTkamMu ObIAK
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IIOAKAIOYEHbI UX POOUTEAH, PaOOTHHUKU OpPraHOB OOpa3oBaHMs, OPraHOB BHYT-
PEHHUX OeA, TICUXOAOTH U COIIMAaAbHBIE CAY3KOBI, KOTOpPBbIE OKa3bIBAAU HEOOXO-
OUMYI0 KBaAU(PUIIMPOBAHHYIO IIOMOIIIb.

[ag 3dpdpeKTUBHOTO IIpeaoTBpalleHUd AeHCTBUH aIMHUHHUCTPATOPOB «TPYIIIT
CMEPTH» CAEAYET BBECTH YIOAOBHYIO OTBETCTBEHHOCTBL 34 CKAOHEHHE K COBED-
IIEHWUIO CaMOyOMMCTBa, B YAaCTHOCTHU, IIyT€M PaCIPOCTPaAHEHHsS COOTBETCTBYIO-
et mHpOpMAaIlUd C HCIOAB30BAHUEM SAEKTPOHHBIX HAM HHQOPMAIIMOHHO-
TEAEKOMMYHHUKAIIMOHHBIX CETEN, B TOM 4YHCAE CETH MHTEpHET.

K Takomy BBIBOAY IPHUILAH YAEHBI CO3JAHHOM IIO0 HAIIEMY IIPEIAOKE-
HUIO MEKBEJOMCTBEHHOU pabodell I'pymnmbl, B KOTOPYIO Hapdaay C COTPYIHU-
kamu CaenctBeHHOro kKomutera PP Bomiaum npencraButTean PockomHanzopa,
Munobpuayku, Munsapasa, PI'BY «PenepasbHbI MEIUIIMHCKUUN HCCAeOBa-
TEABCKHUH IIEHTP NCUXHUATPUN U HapKosoruu mMmeHu B.I1. Cepbckoro» u 'ene-
paapHO#E mpokypaTtypbl Poccuiickoit Penepamuu. K pabore Trpymnimbl Takske
IpUBAEKaAUCH TTpeactaButean MBJI Poccuu, PocnmoTpebHanzopa, Munucrep-
CTBa CBS3M M MACCOBBIX KOMMyHHKanui PO, pana npyrux BeJOMCTB U Oopra-
HU3aIui.

Ha 3acemanuax pabouedl rpynnbl oOCy>KAaANUCh BOIIPOCHI 3aKOHOAATEAb-
HOT'O 3aIlpeTa CKAOHEHHS K COBEPIIEHUIO CYUIUZOB, BHIPAOOTKH KOMIIA€KCHBIX
M€p M0 UX HNPOPUAAKTHKE U BBISBACHHIO IPU3HAKOB CYUIIHIAABHOTO IIOBEE-
HHSI, COBEPIIEHCTBOBAHUSA MEXXBEIOMCTBEHHOTO oOMeHa uHGopMaluell 1 BHe-
cynebHoro rnopsaka OAOKMPOBKHU OITIACHBIX PECYPCOB.

B cBa3m ¢ mpopaboTKo# TOM 3Ke TeMBbl AeIlyTaTaMH POCCHHCKOIro Iapaa-
MEHTa COBMeECTHasl paboTa BeAaCh M Ha MAOIIAAKE 3aKOHOOATEABHOIO OpraHa
rocyapcraa.

Baaromaps axkxTuBHOM nosunum 3amectutead [lpeacemareasa I'ocymapct-
BeHHOU [ymbr @C PD U.A. dpoBoii, Bo3raaBadgoIIeil paboTe IpyIiry 110 BOIIPO-
caM IIPOTHUBOMAEHCTBUA NEATEABHOCTH, CBA3aHHON CKAOHEHHEM HECOBEPILIEHHO-
AETHUX K CYHIHAYy U IpoIlaraHfie HAaCUAML CPeOH HHUX, pa3zpaboTaH 3aKOHOIIPO-
€KT O BHECEHHH H3MEHEHUU B AEUCTBYIOIINE YTOAOBHBIM U YTOAOBHO-IIPOIIEC-
CyYaAbHBIM KOIEKChI B YAaCTH YCTAHOBAECHUA NOIIOAHUTEABHBIX MEXaHHU3MOB IIPO-
TUBOAEUCTBUA CyHlIMaaM. Bce mmpaBOOXpaHUTEABHBIE U APYTHE I'OCYAAapPCTBEH-
Hbl€ OpPraHbl BBICTYIIMAU B 9TOM BOIIPOCE €IUHBIM (PPOHTOM, IIOAAEPKAB TAKYIO
HUHULUATHUBY.

CaencrBeHHBIM KomuTeToM PP 22 ¢eBpass 2017 r. Obla coraacoBaH
odunnaabHBIN 0T3BIB [IpaBuTeabcTBa Poccutickoit depepaiiyu, KOTOpbIM yKa-
3aHHBIN DPOEKT hpeaepasbHOTO 3aKOHA oA PKAH.

Ha cocrogBuiemca 9 mapra 2017 r. 3acegaHUM PACIIHNPEHHONH KOAAETHH
MB/I Poccuu mHHUIIMATUBA OblAa moamepzkaHa IlpesumenTom Poccuiickoit Peme-
paunn Baagumupom BaamumupoBudewm [lyruHbIM. OH Ipu3Baa IpPaBOOXpPaHHU-
TEABHBIE OpPraHbl aKTHUBHO IIPECEKATh AEHUCTBHUSA XO3£€B, CO3aTEACH U aIMHUHU-
CTPaTOPOB CAWTOB, IIPONAraHAUPVIOIIUX CYHUILIH[, HAa3BaB UX NEATEABHOCTH Ie-
CTPYKTUBHOHU U IIPECTYITHOM.

ToAbKO Bce BMecCTe, BCEM OOIIIECTBOM MBI CMOZKEM ITOOEIUTH 3TO 3A0. 7 HIO-
Hg 2017 r. 6b1A npuHAT PenepasbHbIM 3aKOH «O BHECEHHM H3MEHEHUH B Yro-
AOBHBIH Kozmekc Poccuiickoit Pemepanmm u cratbio 151 YroaoBHO-IIpolleccy-
aAbpHOrO Kozekca Poccuiickoil denepaiiii B 4aCTH YCTAHOBAECHUA NOIIOAHUTEAD-
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HBIX MEXaHH3MOB IIPOTHBOAEHCTBHA NESTEABHOCTH, HallpaBAEHHOH Ha ITO0YyK-
JeHHe AeTeld K CyuLIIaAbHOMY IToBeAeHHIo» No 120-D3.

kK%

B coBpeMeHHOM 00II1eCTBe, X KUBYIIIEM B 3II0Xy T€XHOAOTHYECKOIO IIOIBEMA,
OpraHbl CAEICTBHUS HEU30€3KHO JOAIKHBI HUCIIOAB30BATh CaMble COBPEMEHHBIE TeX-
HOAOTHH [ASI PACKPBITUS IIPECTyIIA€HUU. U y Hac eCTh OlpeeA€HHbIE YCIIEXU.

HamyMy kKpuMHHaAWCTaMM YCIIEIIHO IIPOBOAUTCS aHaAu3 M obpaboTka
OMAAMHTOBOM HMH(OpMAaIluHU, BOCCTAHOBAEHHE U HU3BACUEHUE yOaAeHHOH MHOP-
Malliy U3 IUPPOBBIX SAEKTPOHHBIX YCTPOMCTB OCYIIECTBASIETCH IIyTE€M IIOHCKO-
BBbIX MEPOIPUSITUH C HCIIOAB30BAHHUEM KPHUMUHAAUCTHYECKHX HCTOYHHUKOB CBE-
Ta, THAPOAOKATOPOB, HEAMHEHWHBIX AOKATOPOB, METAAAOLETEKTOPOB, reopaja-
POB, APYyro¥ KPHMHHAANCTHYECKOM M CIELIMAaAbHON TeXHUKU. [Ipu sTOM Cyle-
CTBEHHOE 3HA4YEHHE HMEIOT MEPOIPUATHI I10 aKTHUBU3AIUUU MNaMATH y4aCTHHU-
KOB IIPeOBApPUTEABHOTO CAEICTBHS, COCTABALAIOTCH CYOBEKTUBHBIE PHCOBaHHBIE
HOPTPETHI II0J03PEBAEMBIX.

AKTHBHO HCHOAB3YIOTCH BO3MOXKHOCTH aBTOMATH3UPOBAHHOIO IIPOTrpaMM-
HOro komraekca «CerMeHT», ITI03BOASIOIIETO0 aBTOMATHU3UPOBATh IIPOILIECC aHAAH-
3a GMAAMHTOBOU MH(OpPMAaIIUH.

Tak, mpu momomntu AITK «CermeHT» B pe3yAbTaTe aHaau3a bosee 2 MAH. Te-
AePOHHBIX COeAWHEHUH U HU3y4YeHUs MAaHHBIX 00 abOHEeHTax ObIAM YCTAaHOBAEHBI
AuIla, coBepmuBmine B deBpase 2014 r. yOuiicTBO IpeArrpuHUMAaTeAs Anipa-
doBa (Pecrnybanka BamkoprocraH).

AHaan3 OUAAMHTOBOH HHQpOpPMAIUU ObIA 3PPEKTUBHO NPUMEHEH OAS yC-
TAaHOBAEHHS YYaCTHHUKOB IIPECTYIIACHHUYI U 3aKPEIACHHUSI N0Ka3aTEABCTB IIO yIO-
AOBHOMY meAy o0 ybuiicTBe B arrpeae 2016 r. B c. BameBka ChI3paHCKOTO paii-
oHa CamMapckKO¥ o00AaCTH BKC-TAaBbI moAulnu r. ChI3paHU, 3aMECTUTeAd Ha-
vyaabHHKA 1ItTaba I'Y MB/I Poccuu nmo Camapckoif o0aacTu MOAKOBHUKA [orrra
U YA€HOB €ro ceMbHU. B Xome paccaemoBaHUA 3TOTO IIPECTYIIACHHUS HAIIIUMU CIIe-
[MUAAUCTaMH Ha OCHOBaHHH aHaAM3a OMAAMHTOBOW WHQOpPMAIIMU U HH@OpMa-
UMY C KaMep (PUKCaIlUM aBTOTpaHcCIopTa «ABTomopHs» U «[IoTOK» COCTaBAEHBI
CXEMbl IIEPEABUXKEHUS AHWI], COBEPIIUBIINX yOUNUCTBO, YCTAHOBAEHO HaAW4Ue
YCTOMYHMBOM CBA3U MEXKAY HUMU U UX IPUYACTHOCTHU K IIPECTYIIACHUIO.

OnxHuM u3 Hauboaee BOCTPeOOBAHHBIX HAIIPABACHUU B CAEICTBEHHOMU
IIPaKTHKE OCTaeTCd HCIIOAB30BAaHHE TEXHHYECKHX BO3MOIKHOCTEH II0 BOCCTa-
HOBAEHUIO U UIBSITUIO JaHHBIX IIPH OCMOTPE MHUMPPOBBIX HH(POPMAIITMOHHBIX HO-
cureaeii. IlpuMmeHeHNne HPU OCMOTPE H3BATBHIX HOCHUTeAel HHopMaluu KOM-
A€KCOB «MOOHABHBIM KPUMHHAANCT» II03BOAMAO BOCCTAHOBHUTH, U3BAE€Yb U YAYU-
IUTH SAEKTPOHHYIO0 HH(POPMAIIHIO 110 IIEAOMY PSAY YTOAOBHBIX JIEA.

OdPPEKTUBHO HCHOAB3YETCHI KPUMHUHAAWCTHYECKad TEXHHUKa IIPU IIpPoBe-
[AEeHUU TOUCKOBBIX MEPOIIPUSTUI OAT OOHAPYKEHHUS MPEIMETOB, HMEIOIIUX [10-
Kas3aTeAbCTBEHHOE 3HadeHUe. Hampumep, IpHU HCIOAB30BAaHUM TUAPOAOKATOpPA
OOKOBOro 0030pa IO YrOAOBHOMY [A€Ay O Oe3BEeCTHOM HCYE€3HOBEHUH YcCoBa
B paiioHe Ipy30Boro mnopra B I'. KupoBe ObiA OOHapy>KeH aBTOMOOUAB C TPYIIOM
IIOTEPIIEBIIIETO.

[To yroaoBHOMY meAy o0 youtictBe OAeHeBa HAITUMHU CIIEITHAAUCTAMU IIPU
IIOMOIIM METAAAOLETEKTOPOB M MarHutoMmerpa B p. Boapmaga IlpocHuna (Ku-
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POBCKasi 00AacTb) 0O0HAPYKEHBI YaCTHU OPYAUS IIPECTYIIAEHUS — ['aIKOCTBOABHO-
IO PYKbs U OOEIIPHUIIACH] K HEMY.

B xone nouckoBbIX MeponpUusaTHii B CMOA€HCKOM 00AaCTU IO YTOAOBHOMY
[IEAY O CEPUM YOUHCTB Ipask/iaH C IIEABIO 3aBAJIEHUS HUX KBapTHpaMHU IIPHU II0O-
MOIII METaAOAETEKTOPOB U MarHUTOMeTpa ObIAO OOHAPYKEHO OpyAHe IIPEeCTyII-
A€HHS — MOAOTOK.

B 2016 r. mpogoAXKHAOCE pa3BUTHE HOBOTO HAIIPaBAEHHSI — IIOAB30BaHUA
BO3MOXKHOCTeH KOCMHYECKOH (POTOCHEMKHU IIPU PACCAEIOBAHUU ITPECTYIIACHUH.
B I'naBHOM ynpaBaeHuu KpuMuHaaucte CK P® co3nmaHa To4ka ymaseHHOro goc-
Tylla K BHyTPeHHeH ceTu PockocMmoca oas IOAyYeHUS AaHHBIX JUCTAHIIMOHHOTIO
30HAVPOBAHUSA [TIOBEPXHOCTH 3EMAHU.

B cBa3u c obpalieHusIMH CA€ACTBEHHBIX IToapasaeseHud CAeqCTBEHHOTO
KOMUTETA OAYYEHBI 52 KOCMHYECKUX CHUMKA, KOTOPBIE CAEACTBUEM UCIIOAB30-
BaHbBI JAS YCTAHOBAEHUS OOCTOSTEABCTB ITPECTYIIAEHUM KaK J0Ka3aTeAbCTBA IO
YTOAOBHBIM [€AAM.

Hamu npoBoauTCcss akKTUBHasI padoTa 110 Pa3BUTHI0O KPUMHUHAAUCTHYECKOH
IICUXOAOTHH. [Iag paccaemoBaHUS YTOAOBHBIX €A HCIIOAB3YIOTCH BO3MOXKHOCTH
IICUXOAOTOB U CIIEITHAAMCTOB B 00AACTH aKTUBHU3AIIUU ITAMATH H COCTABACHUS
PHUCOBaHHBIX [IOPTPETOB IPECTYIIHUKOB.

YyacTue CcrienuasnuCcTOB-IICHXOAOTOB B IICUXOAOTHYECKOM COITPOBOXKIEHUH
paccaeloBaHUsS yTOAOBHBIX €A ITO3BOAHMAO PACKPBITH PAL 0COO0 TIXKKUX IIpe-
CTYIIA€HUH.

Hampumep, MeporpudaTHs IO aKTUBHU3AIIUU IIaMATH IIOTEPHEBIINX U HC-
IIOAB30BaHHE HU3TOTOBAEHHBIX C UX CAOB CyOBEKTHBHBIX IIOPTPETOB AHUI], COBEP-
IIUBIIUX IIPECTYIIAEHUS, JAaAH BO3MOXKHOCTb B COBOKYIIHOCTH C APYTHUMH [0Ka-
3aTEABCTBAMHU YCTAHOBUTH DM CEKCyaAbHBIX HACHABHUKOB: I'p-Ha K., coBep-
INUBIIETO U3HACHUAOBAHUE U HACUABCTBEHHBIE NEHCTBUA CEKCYaAbBHOTO XapakKTe-
pa B oTHolleHuH notepneniied K.; rp-Ha C, COBEPIIUBIIETO aHAAOTHUYHBIE IIpE-
CTYIIA€HUS B OTHOILIeHUHU ItoTepreBIed I'. (YabgHOBcKas obaacth); rp-Ha [, co-
BepiuBIiero B 2010 r. n3HacuaoBaHue HemeecriocobHoit M., a B 2012 romy —
n3HacuaoBaHue masoseTHel A. (Ilepmckuii kpati).

B pesyabrarTe akTUBH3aIUU IIAMATH CBUAETEACH U IIPUMEHEHUs CyOBeK-
TUBHBIX PUCOBAHHBIX IIOPTPETOB YCTAHOBAEHBI paHee CyAuMBIH B., KOTOpbIH
[aA IIpU3HATEABHBIE TTOKa3aHus o0 youiictBe A. (KpacHomapckuii Kpaii), a Tak-
ke 3., KOTOPOMY IpeabIBACHO OOBHHEHHE B IPUYUHEHUU TIKKOTO Bpena 310-
POBEIO, TTOBAEKIIIETO cMePTh H. (ApxaHreabckast 00AacCTh).

AKTUBHO BHEAPSIOTCS B CA€ACTBEHHYIO IIPAKTHKY U HOBBIE TE€XHUYECKHE
cpeacTsa.

HammMy KpuMHHaAUCTaMH OpraHHU30BaHa arrpodarvda AByX poOOTH3UPO-
BaHHBIX CTAQHIUWH OAd IIPOU3BOACTBA MOAEKYAIPHO-TEHETHYECKUX 3KCIEPTHUS.
[IpopaboTaHbl BOIPOChl BHEAPEHUS B CAEACTBEHHYIO IIPAKTHUKY 00pa3loB BbI-
COKOTEXHOAOTHUYHOIO 000PYyAOBaHUA — FAYOMHHOIO AETEKTOpPa, IOAIIOBEPXHOCT-
HOT'O OOHAaPYIKUTEAHd, pagapa-oOpyKUTEAs AIOJIEH 3a IperpagaMu, IIpudopa aasd
BOCCTAHOBAEHHS OTIIEYATKOB OO0YBH, METAAAOAETEKTOPA, CIIEIIHAaAN3UPOBAHHOTO
doHapsa c YP-uzaydueHueM, aazepHoro 30 ckanepa. PeryagapHoe ob6HOBAeHUE
U IMPOKOE IIPHMEHEHHNE TEXHUYECKHX CPEACTB B PACCACAOBAHNU — OOWH U3 IIy-
Tell KadyeCTBEHHOIO U 3(P(EKTHUBHOIO OCYILIECTBAEHHUS CAEACTBEHHOU NEsSTeAb-
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HOCTH, HEOTBEMAEMOE YyCAOBHE €€ yCIIEXa. Bce ImoapasaceA€Hud KPUMHWHAAHUCTH-
KH TEPPUTOPHAABHBIX CACACTBEHHEBIX OPraHOB OCHAIII€EHBI COBPEMCHHBIMHU 00-
pasimaMu BEICOKOTEXHOAOTHYIHOI'O O6OPYI[OBaHI/IH AYHYIINX MHPOBBIX IIPOU3BOOM-
TeAer. ITO ITO3BOASIET PEIYABTATHUBHO PEIIIATh 3a4a49M, CTOAIIIHUE IIEPELd CACOCT-
BEHHBIMH OpraHaMinu CaencrBeHHOTrO KoMmuTteTa Poccuiickoit CIDe/:[epauHI/I.

kK%

CoBpeMeHHbIE TEXHOAOTHHM y HAC CAyKaT HE TOABKO JIAS HEIIOCPEIACTBEH-
HOT'O PaCKpPBITHUA IIPECTYIIAEHUH, HO U JAd OOy4eHUs CBOUX COOCTBEHHBIX CO-
TPYIHUKOB.

[as oOydeHHns: caeqoBaTeAe B y4eOHBIX KabMHeTax, KOTOPbIe UMEIOTCH BO
BCEX CAEICTBEHHBIX OpraHax, IIPUMEHSIOTCH IIporpaMMbl «BUpTyasbHBIN 0CMOTP
MecCTa IIPOUCIIECTBUST», «BUPTyaAbHBIH OOBICK».

Hcnoab30BaHUE yKa3aHHBIX MPOTPaMM HATAGOHO AEMOHCTPHUPYET HMEIO-
IIHecs HaBBIKU COTPYAHUKOB CAE€ICTBEHHBIX OPraHOB IIPU IIPOBENEHUHN YKa3aH-
HBIX CA€ICTBEHHBIX NeHCTBHH, IOMOTaeT YCTPAHUTh UMEIOIINEeCs HEeJOCTATKH.

B momomb, 0COGEHHO HAYHMHAIOIIMM CA€IOBATEASIM, CO3MAIOTCS ydeOHBIE
BUIOE0(UABMBI.

Tak, cOTpyAHUKaMH CAEICTBEHHOIO yIIpaBA€HHd 110 XabapoBCKOMY Kparo
OATOTOBAEH BHAEO(PUABM, COAEPIKAIIUHA O3HAKOMHUTEABHYIO HHQOPMAIIHIO
O TIOMCKOBBIX CPEJCTBaxX, UMEIOUIUXCS B PACHOPSKEHUH OTAeAd KPUMHHAAU-
CTHUKH.

B Pecniybamnke TreiBa moarotoBaeH BuaeoguabM «[IprMeHEHME HCTOYHU-
KOB KPHUMHHAAUCTUYECKOIO CBETa, a TaKXKe HCIIOAb30BaHHE IIMaHAKPHUAATHOHU
KaMephbl IIPH IIPOU3BOACTBE CAE/ICTBEHHBIX AEUCTBUM.

[Tomumo sToro, 'naBHEIM ynpaBacHUEM KpuMuHasucTuku CK PP Paspa-
OoTaHa W HaIpaBA€HA OAS BHEOPEHHHd B CAEACTBEHHBIE OpPraHbl THUIIOBasd ITPO-
rpaMMa CTaxKHpOoBaHUd caenmoBaTesert «OCMOTp MecTa IpoHclIecTBUA: pabora
CO cAelaMHu, IpolieccyasbHoe opopmaeHUe». [laHHag nmporpamMMma InpeaHasHade-
Ha OAS IIOBBIIIEHUS YPOBHS 3HAHHH COTPYAHUKOB, UMEIOIIMX CTaXK pabdOThI 10
omHoro roxa. OOy4yeHHe IIpeAlioAaraeT yCBOEHUE CA€IOBATEAEM OCOOEHHOCTEeH
TaKTUKH OCMOTpPa MecCTa ITPOHCILIECTBHS II0 PA3AHYHBIM KaTE€TOpUsSM H CIIOCO-
0aM coBepIIIeHUs MPECTYIIACHHH, IIOAyYeHNe HaBbIKOB PabOThI C TEXHUYECKUMU
CPEeACTBaMHU [AS BbIIBA€HU, (PUKCAIIUN U U3BATHS CAENOB, POPMUPYET YMEHUE
IIOCTPOUTH BEPCHUU, a TaK¥Ke IPaMOTHO IIPOIIECCYAAbHO O(OPMUTH CAEACTBEH-
HbIEe NelicTBUL.

Pazpaboran mpakTHYeCKHH KOMIIAEKC — IIpPOrpaMMHOeE IIpuAokeHHue «Pe-
KOHCTPYKIIUSI MECTa ITPOUCIIECTBUS», IIPeIHA3HAUYEHHbBIN AT COCTaBAEHUSI CXe-
MaTHUYECKUX TIAQHOB JIAS (PUKCAIIMM XO[a W PE3yAbTATOB CAEICTBEHHBIX IEHCT-
BUH (IAg9 MOOHABHBIX yCTPOMUCTB). B oTanmune oT 0OBIYHOIO (PHCOBAHHOIO) IIAaHA
MecTa MPOUCLIECTBUA IIpOrpaMMa COAEPKUT HaAOOPBI YCAOBHBIX MOOEAEH [IAs
HanboAee YacTo IMPUMEHAEMBIX IIPU COCTAaBAEHUU MIAQHA OOBEKTOB, ITO3BOASIET
COCTaBASITH IIPOCTBIE U Pa3BEPHYThIE MAAHBI MECTa ITPOUCIIECTBHUS B PA3ANYHBIX
MaciiTabax, KOTopble MOTYT ObITh IIPUBSA3aHbl K KOHKPETHBIM reorpadruiyecKuM
KoopauHaTaM Kak depes3 npueMHUKU GPS/TaoHacc, uMmeronyecsd B yCTPOHCTBeE,
Ha KOTOPOM YCTaHOBAEH KOMIIAEKC, TaK U IIyTE€M HCIIOAB30BaHHsS BHEIIHUX IIPHU-
€MHHUKOB CHUCTEM TrA00aABHOT'O TO3UIIMOHUPOBAHUS.
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YBepeH, 4TO MHUIIMATUBHOCTDb, 9HEPTHUSI U OTPOMHBIN TBOPYECKHUH IIOTEH-
UaA CAeJoBaTeA€d U KPUMHHAAHCTOB IIO3BOAUT HaM YCIELIHO CITPaBASITBCH
C AIOOBIMH BBI30BaMH ITPECTYITHOCTH.
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LECTURE:
“Some problems of disclosure and investigation
of serial and past crimes”

Alexander I. Bastrykin *

Annotation. This lecture contains an analysis of the methods of disclosure and
investigation of serial and past crimes, taking into account the peculiarities of improv-
ing the efficiency of the organization of the work of the investigative bodies of the In-
vestigative Committee of the Russian Federation at the present stage. The author pays
special attention to the disclosure of particularly serious crimes by investigative
means in close cooperation with the bodies of inquiry and using the latest forensic
technology, which has been introduced into the daily practice of investigative units.

The article presents some theoretical provisions, the practice of their application
using modern forensic and search equipment, expert equipment, monitoring of inci-
dents and crimes against minors, etc.

Keywords: criminal legislation, Investigative Committee, prosecutor's office, in-
formation, forensic service, digital information media, billing, suicide.

From the first day of the formation of the Investigative Committee of the
Russian Federation, we have tried to change the usual stereotypes of the do-
mestic law enforcement system, introducing into the duties of our investigators
and criminologists not only the investigation of criminal cases, but also the
disclosure of crimes, which previously, according to a fairly common opinion,
was the prerogative of only the bodies of inquiry.

Also, since the formation of the Investigative Committee of the Russian
Federation, emphasis has been placed on ensuring proper forensic support of
the preliminary investigation, as well as the disclosure of crimes, including
those committed in previous years.

Thus, we managed to introduce the disclosure of particularly serious crimes
by investigative means in close cooperation with the bodies of inquiry and using
the latest forensic technology into the daily practice of investigative units.

Largely due to this approach, the level of detection of particularly serious
crimes against the person is steadily increasing. Thus, according to the results
of 2016, the detection rate of murders was 91%, intentional infliction of se-

* Bastrykin Alexander Ivanovich, Chairman of the Investigative Committee of the Rus-
sian Federation, Doctor of Law, Professor, Honored Lawyer of the Russian Federation. E-mail:
lawinst-spb@mail.ru
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rious harm to health, which caused the death of the victim by negligence,
94%, rape 97%.

But our efforts are also aimed at solving crimes committed in the past
years.

Here it is impossible to ignore the leading importance in the organization
of this work of forensic investigators.

The entire long term, and this is more than 60 years, history of the fo-
rensic service in the system of the prosecutor's office, and then in the system of
the Investigative Committee of the Russian Federation shows that forensic in-
vestigators play a special role in the organization of the disclosure of crimes
committed in conditions of non-evidence, in the technical support of investiga-
tive activities, in the improvement of professional knowledge and skills investi-
gators. To date, all conditions have been created for further improving the qual-
ity of the work of forensic investigators. Their powers are enshrined in the
Criminal Procedure Law.

Criminologists study criminal cases of crimes of previous years, checking
the completeness of the versions put forward and the degree of their "working
out", the effectiveness of the search for persons who committed crimes and hid
from the investigation authorities, the effectiveness of using the database of
operational and forensic records.

Thus, with the direct participation of employees of the Main Department
of Criminalistics of the RF IC, when checking persons who carried out plumb-
ing, welding and other work in the houses of Mezhdurechensk (Kemerovo re-
gion), located in the area of the murder of a minor Bakhturova committed in
2007, L. was identified, which was fingerprinted and checked on the basis of
the ADIS “Papilon”. The fingerprint of L.'s hand coincided with the trace left on
the tape with which the victim was bound. The findings of the molecular genet-
ic examination confirmed the fall of the DNA profile of L. with a DNA profile of
biological traces left by contact with Bakhturova. The murderer, who had been
hiding from justice for almost 10 years, was exposed.

In a number of cases, the competent organization of the investigation, as
well as the use of modern forensic and law enforcement equipment, expert
equipment contributed to the identification of persons guilty of committing
grave and especially grave crimes.

So, with the direct participation of our criminologists, the murder of
a minor Popova in the Chelyabinsk region was solved. When viewing the video
recordings of surveillance cameras in the area of the commission of the crime,
the route of the victim with an unknown young man was established. The
analysis of telephone connections conducted in the Main Department of Crimi-
nalistics of the RF IC along the entire route of the victim's movement allowed to
identify a resident of Chelyabinsk Sh. During a search at his place of residence,
clothes with traces of the victim's blood were found. This is confirmed by the
results of genetic forensic examination. Taking into account the evidence ob-
tained, Sh. confessed to the murder.

One of the main areas of investigative and criminalistic activity is analyt-
ical work. It is her results that in most cases make it possible to subsequently
identify the serial nature of the crimes.
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In 2016, with the participation of our employees, a number of serial crimes
were uncovered that caused an increased public response: 6 episodes of murders
of Tajik citizens in the Trans-Baikal Territory, a series of crimes (14 episodes)
against sexual integrity in St. Petersburg, rapes (7 episodes) in 2015 in the Ka-
luga region. Additional episodes of a series of murders and the unknown dis-
appearance of citizens in the Bryansk and Smolensk regions have been re-
vealed.

We constantly monitored incidents and crimes against minors (minors),
including those related to their unknown disappearance.

An immediate response to every fact of a particularly serious crime
against children committed in conditions of non-obviousness is clearly orga-
nized. Almost immediately, the visits of investigators and criminologists of the
central office are carried out in order to fully, comprehensively and objectively
establish all the circumstances of the incident. In 2016 alone, criminologists
carried out almost 500 targeted visits on specific crimes.

*kk

In the context of the stated topic, it is necessary to touch upon the prob-
lem of child suicides that worries us all. The issue of the death of our children
cannot remain without the attention of the investigating authorities.

In August 2016, the Chairman of the RF IC issued an order on the basis
of which investigators and criminologists conducted targeted activities within
the framework of the interdepartmental working group on improving state poli-
cy in the field of preventing child suicides provoked by unidentified persons on
the Internet. When receiving information about the possible commission of sui-
cides of minors, measures were taken to prevent them

Thus, suicide attempts were prevented in the Krasnodar Territory by
a young B., in the Moscow Region by a young 3 children from St. Petersburg
and the Republic of Bashkortostan, as well as an attempt at a mass suicide of
minors, which was to take place on December 26, 2016.

A set of preventive and preventive measures aimed at suppressing possi-
ble suicide attempts was carried out with all teenagers who were in the so-
called "death groups", who were under psychological pressure from the admin-
istrators of these groups. Their parents, employees of educational bodies, in-
ternal affairs bodies, p