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HucruryT npesnaentypal B GIIA:
HCTOPHA H MPAKTHKA PEAAHIALHH

B.A. Kaaxnpog™

AnHOTanmusa. B cratbe paccmaTpuBaeTcd HCTOpUOrpadusa CTAHOBAEHUS HH-
crutryra npes3uaeHTypbl B CIIA, BbISCHAIOTCA IIPUYUHBI (POPMHUPOBAHUSA IIPE3U-
JEHTCKOU pPecIyOAMKM, TEOPETHYECKHE U ITPAKTUYEeCKHEe OCHOBAHUS peaAnu3aliiu
HI€U IIPAaBOBOrO I'OCYyAapCTBa, HAAUYHUA CHCTEMBI CAEPKEK U IIPOTHUBOBECOB. AB-
TOP YTBEPKAAET BCAEL 34 POCCUUCKHMHU U MHOCTPAHHBIMU y4eHBIMH, 4TO B CIIIA
cchopMHpOBasach COBEPIIIEHHO HOBas U paHee He CYILIeCTBOBAaBIIAS MOJEAb, OC-
HOBaHHAsg Ha JAEMOKPATHYECKHUX ITPHUHIUIIAX, NOKA3aBIINX CBOI aKTyaAbHOCTH
U B HACTO4IIIEE BPEMH.

KaroueBbI€ cAOBa: IIPE3UIAECHT, Pa3€ACHHE BAACTEM, CHUCTEMAa CHAEPKEK
U IIPOTUBOBECOB, 3aKOHOJAaTeAbHAs BAACThb, UCIIOAHUTEAbBHAad BAACTb, cynebHas
BAACTb, (befiepasn3M, IIpaBoBOE I'OCyAapCTBO.

Poccuiickoii denepaiiyu napass€AbHO CO30aHUIO0 HOBBIX pPeaAUui

yIpaBA€HUSA TOCYyAapCTBOM IIPOUCXOAUT IIPOIIECC YTAYOAEHHS CO-

[ep3KaHUd [IPaBOBOTO TI'OCyAapCTBa, HNpPaKTHUYeCKas ONTHMH3AIlUI

CUCTEMBbl pa3/IeA€HHsl BAACTeM, MOBBIIIeHHEe 3(P(PEKTUBHOCTU (PYHK-

IITUOHUPOBAHUSA 3aKOHOATEABHOM, HCIOAHUTEABHOM U CyAeOHOH
Baactel. [lo 3ToM mpuyYMHE «IIPHUCTAaAbHOE BHHMAaHUE IIOAUTOAOTOB, IOPHCTOB,
IITUPOKOM OOIIECTBEHHOCTHU BBI3BIBAET TOT OOTATBIH OIBIT TOCYAapPCTBEHHOTIO
CTPOUTEABCTBA, KOTOPBIM HAKOIHAH 3a I'OAbl CBOETO CYIIIECTBOBAHHS AEMOKpa-
TUYECKHE rocyaapcrBa, B yactHoctu CIIIA» [7].

B Hacrosiiet cratrbe MBI IIOCTapaeMcsl aKIleHTUPOBaTh BHUMaHUE Ha aHa-
AM3€ HHCTUTyTa Ipe3uaeHTypbl B CoenquHEHHBIX llITaTax AMEpUKH, 4TO I103BO-
AUT OIIPENEAUTH CXOXKHE YepPThl U Pa3sAUMYHd B OpraHU3allUM U (PYHKIITMOHUPO-
BaHUU UHCTUTYyTaA B IOCyAapCTBax, UMEIOIINX Pa3AWYHbIE IIPABOBbIE CHUCTEMBI.
CpaBHEHHE TaKKe IIO3BOAUT COIIOCTABUTH PEAAU3AIINI0 MEXaHH3Ma UHCTUTYTa
IIPE3UAECHTCTBA B KOHKPETHBIX CTPaHax.

* Kanxudoe Bnaducnae AmupaHosuu, MarucTpaHT Kadeapbl TEOPUM U HCTOPHH I'OCyAapCTBa U IIpaBa
FOpummryeckoro uucruryra (Caukr-Ilerepbypr). E-mail: kalkhidov.vlad@mail.ru.

Hayunerit pykoBomureab — Komapoe Cepeeli AnerxcaHOpoguu, TOKTOP IOPUANYECKUX HAYK, IIPOdeccop.
E-mail: SVKomarov2008@yandex.ru
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J[anHas TeMa HHTEpPECHa U BajKHa B CHUAY HEOOXOIHMMOCTH, B cBeTe pedop-
MHUPOBaHHS POCCUUCKOH T'OCYyZAapCTBEHHOCTH, IIyTeH IIpeobpa3oBaHUda Mexa-
HH3Ma TOCyJapCTBEHHOIO VIIPABAEHHsI, CIIOCOOHOTO CO3MaTh YCAOBHUS IAS BCe-
CTOPOHHETrO Pa3BHUTHS HAllleH CTPaHBI.

CpaBHEHHE POCCHHMCKON MOOEAM HHCTHUTYyTa MPE3UAEHTCTBA C aME€pHUKaH-
CKOM IMPE3HUAEHTYPOH HHTEpeCcHO Takxke TeM, 9yTo B CIIIA m3Ha49aanbHO OCTPO
CTOLA BOIIPOC IIPOTHUBOIIOCTABACHHUA IIPE3UAECHTCKON U ITaAPAAMEHTCKON BAACTEMH.
Ha panHHUX 3Tanax CTaHOBAEHUS POCCHUMCKOrO rocyapcTBa BbIOOp ObIA OTHOAH
B IIOAB3Y CMEIIQHHOI'O, IIapAaMEHTCKO-IIPE3HUIAEHTCKOro, npasaeHud. B CIIA,
HAIIPOTUB, IIPE3UAEHT IIOAYYHA OoabIlie MIOAHOMOYHS. CTOUT OTMETHUTH, UTO
B HallIUX CTpPaHaxX UAYT POBHO IIPOTHBOIIOAOXKHBIE ITPOLIECCHI: B AMEPHKE TOBOPAT
0 HEOOXOAUMOCTH COKpallleHUd IIPEe3UAEHTCKON BAACTH B IIOAB3Y IIapAaMEHT-
CKOM; y HacC ke aOCOAIOTHO IIPOTHBOIIOAOKHOE MHeHHeE. TeM caMbIM CpaBHEHHUE
II03BOAUT YBUIETH, IAe ObIAM MOIIYIIEHbI «[I€eperu0bl» B aMEPUKAHCKOH MOEAH.

AMEpPUKaHCKUN HHCTHUTYT MPE3UAEHTCTBA YaCTO SBAGACH IIPEAMETOM HC-
CA€OBAaHHS MHOTHMX 3alafHbIX aBTOPOB. CTOHUT BBIAECAUTHL IIPOU3BEIAECHUE
dpaHIily3ckKoro uccaenoBateasa Aasekcuca ne TokBuaga «/leMokpaTusa B AMepHUKe»
[18]. CTouT 00OpaTHUTh BHUMAaHUE, YTO KHUTra Oblaa HAIlMCaHa MHOCTpPAHIEM, KO-
TOPBIM pPEMIMA H3y4aThb IIPABUTEABCTBO B AMEPHKE U IIPOTPECC OEMOKPATHU
B Mupe. 9ta pabota cMoraa oboraTUTh U3ydeHue o01Ie# mpobaeMbl 1eEMOKPATHH
B MHUpe, a TaKxXKe 0oaee CrielTupUIecKUX aclleKTOB, UCXOOANIuxX U3 Hee. [lo cao-
BaM €€ aBTOpa, TAaBHOM 3amadedl 9TOH KHUTHU SBASETCH OOBSICHEHHE IIPUYNH
CyLIECTBOBaHUS AeMoKpaTudeckol pecrnydbauku B CIIA.

Takske, IpU HAIIMCAHUU NAHHOU CTATbU BayKHOE 3HAYEHHE HMEAU TPYAbI
KAACCHKOB €BpoOIleiickoi MbIicau — [I3K. Aokka [10], III.-A. MoHTeckse [12].

B pabore amepukaHCKOro wucTopuka-aubepasa A. IllaesmHrepa «IuKABI
aMEPUKAHCKOH UCTOPUU», IIPENCTABALIONIEH COO0H psi OUYEePKOB, OMHUH U3 HUX —
«IMIiepckoe IIpe3uaeHTCTBO» IIOAHOCTBIO ITIOCBSIIIIEH H3Y4YEHUIO IPE3UAEeHTCKOU
BAAQCTH B CUCTEME OPTraHOB HMCIOAHUTEABHOH BaacTu CIHIA [21].

3Ha4YuMBIM HUCTOYHHUKOM II0 TEOPHUH aMEPHKAHCKOTO KOHCTHUTYIIMOHAAHU3Ma
AIBUACSH COOpPHHK craredl aBTOopcTBa A. N'amuavrToHa, M. MaaucoHa u XK. [IxKes
«benepaanct [20], XoT y HHUX OBIAM OTAWYHBIE APYT OT Apyra IMOAHUTHYECKHE
BO33pEHHd, CHMIIATHH; OOHAKO HX IIOAUTHYECKHE IIPHUCTPACTHI PaCTBOPHAHCH
B OOIINX ASI BCEX TPOUX IPENCTAaBAEHUSX 00 UCKYCCTBE yIIPaBAEHUS.

B kauecTBe elle OOHOTO M3 CaMbIX BaXHBIX HCTOYHUKOB CAEOYET TaKXKe
oTMeTuTb paboty P. Bappeca «JoKymMeHTBl AMEpPHKAHCKOH peBoAmIUM» [2],
B KOTOpoOii aBTOp oOpaiiaer ocoboe BHHUMaHHWE Ha HUCTOPHIO CO3IAaHUS aMepU-
KAHCKOM PecryO0AMKU U €€ IIOAUTHYECKUX WHCTUTYTOB, aHAAU3UPYET OCHOBHBIE
OOKYMEHTHBI, BKAlo4Yada "/lekaapanyio HezaBucumoctn", "Koncrutynui', "Buaab
o mmpaBax'.

KoucrurynuonHada cucrema CHIA nmpomoakaeT NpUBAEKATh K cebe 6oabltoe
BHHUMAaHIE U TEOPETHUKOB, U IIPAKTHUKOB B chepe MOAUTUKHU. MHOTUMHU 3apy0esK-
HBIMH M OTEYECTBEHHBIMH aBTOPAaMH OIIHCBIBAETCI U KOMMEHTHPYETCH CTPYK-
Typa KOHCTHUTYyLIMH, comepzKallllecsd B HEM OCHOBOIIOAArarolllie ITPHUHIIUIIBI I'O-
CydapCTBEHHOIO yCTpoHcTBa (pa3meseHHE BaacTel, enepasnsM); OTAEAbHBIE
KOHCTHUTYIIMOHHO-IIPAaBOBBIE ITPUHIIUIIBI (BEPXOBEHCTBO IIpaBa U Ap.); CUCTEMA
BBICIIINX OPTaHOB rocymapcTBeHHOHN BaacTu (Kourpecc, Ilpesunent, BepxoBHBINM
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Cy[); UX KOMIIETEHIINS U B3aUMOOTHOIIIEHUH (UX IIOAHOMOYHS, 3aKPEIIACHHBIE
KOHCTUTYIIMOHHO); ITpo0AaeMa CTaOUABHOCTH U u3MeHeHusa KOHCTUTYyIIuy U T.1.

HccaenyroTca OoTAEABHBIE KOHCTHTYLIMOHHBIE ITPHUHIUIBI U JOKTPHUHBI, KO-
TOpPbIE€ HE OTPaKeHbI IIPAMO B KOHCTUTYIIMH, HO IPU3HAHBI B KA4E€CTBE TAKOBBIX
B pe€3yAbTaTE CAOXKUBIIHNXCA B KOHCTUTYLIMOHHOM IpaBe CIIA mnpelieneHTOB,
a TakxXKe ITIOAHOMOYMSA HCIIOAHUTEABHOH H 3aKOHOJATEABHON BAACTH, KOTODPBIE
HMEIOT NPELEAEHThl B KOHCTUTYILIMOHHOM IIpaBe, HO A0 CHUX IIOpP ABAGIOTCH AYIC-
KYCCHUOHHBIMH U HE€ IIOAYYHAHW YETKOIO OIIPENEACHHd B 3aKOHOOATEABCTBE (Ha-
OpUMep, IpaBo IPe3UAEHTA OTCTPAHSTH BBICIINX (PeepasbHbIX AHIL OT IOAXK-
HOCTH).

B HOAWUTHKO-IIPAaBOBBIX HCCAEOBAHHSAX M KOHLEMNIHSAX aMEPHKaHCKOHU
KoHcTHUTYIIMH (OCHOBHBIX KOHCTHUTYILIMOHHBIX IPUHIIUIIOB U UHCTUTYTOB) MOXKHO
00603HaYUTh HECKOABKO HamlpaBaeHui: m3ydeHue Koucrurynumm CIIA kKak o0B-
€KTa IIOAUTHKO-IIPAaBOBOIO aHAaAW3a; aHAAW3 I[IPHUHLUIIA Pa3[EeA€HHUS BAACTEH
U €ro INPUMEHEHHS Ha IPaKTUKE U HCCAENOBAHHE ITOAUTHYECKHX HHCTHUTYTOB
rOCyJapCTBEHHOU BAACTH.

Cpeny aBTOPOB HAy4YHBIX IOPUAUYECKUX TPAKTATOB 110 KOHCTUTYLIHOHHOMY
paBy BBIAEATIOTCS aMepPUKaHCKUe rocyaapcrBoBenbl A. Tpaitdo u M. Hdopd, Ko-
TOpbl€ CYHUTAIOT, 4YTO aMepuKaHCKad KOHCTUTyIMd COXpaHSEeTCd CErogHd He
TOABKO B KadeCTBE OCHOBHOTO 3aKOHa, HO U KaK (PeHOMEH MHCTHYECKUH, COo-
CTaBASIOIMH CyTh aMEPHUKAaHCKOrO0 HAllHUOHAABHOrO ayxa. Ilo ux MHEHHIO, HEU3-
MEHHOCTH TeKcTa KOHCTUTYIIHU, KOTOPYI0 OECCUABHBI HAPYIIUTH Aa’Ke U3MeHe-
HUA T€X WAM HHBIX HOPM, IIPHUAAET OCHOBHOMY 3aKOHY Ka4de€CTBO «CBSIIIEHHOI'O
MUCTHYECKOTO SBAE€HHS», CIIOCOOCTBYET IIOBBIIIEHHIO yBaskKeHUs K Hemy [23].
A. Tpai#idb oTcramBaeT HUIEI0 «HEYCTAHOBUBIIErOCs KOHCTHUTYIIMOHHOIO IIpaBay,
KOTOpasl MpodaBAsSieTCd B TOM, 4TO OCHOBHOUN 3aKOH OCTAa€TCHd AOKYMEHTOM, OT-
KPBITBIM [AS PA3AWMYHBIX UHTEPIpPETAllUui, OTPaHUYEHHbBIX TOABKO IIEHHOCTSMH,
KOTOpPBIE OAYIIEBASIOT CaAMU ITI0AOKEHUST KOHCTUTYIINH, U CAOXKHBIM ITOAUTHYE-
CKUM IIPOIIECCOM, KOTOPBIH el co3naercsa [24].

CaenmyeT OTMETUTDH, YTO B OTAMYHME OT (POPMaAbHO-IOPUANUYECKUX HCCAEI0-
BaHUH I10 KOHCTHUTYLIMOHHOMY IIpaBy, B IIOAUTOAOTHYECKHX pabotax [:k. Bua-
cona [19], FO.K. AbpamoBa u B.M. 3y6ok [1], M. Ckuamopa u T. Kaprepa [10]
U Op. COAEPKUTCS aHAAN3 COOTHOIIEHHUS IOPUAWYECKOH M «KUBOM» KOHCTUTY-
IIUY, a TaKyKe BHEKOHCTUTYLHOHHBIX CTPYKTYP, (PYHKIUH, oObIdaeB, KOTOpPHIE
OKa3bIBaIOT 3HAYNUTEABHOE BAMGHUE HA COBPEMEHHBIM KOHCTHUTYIIMOHHBIM Mexa-
HU3M TOCYZapCTBEHHOIO YIIPaBAEHHs (HAlpuMmep, n3bupareabHas CUCTeMa, I10-
AUTHYECKHE ITIApPTHH).

Teopusa u NpakTHUKa pa3geA€HUs BAACTEM, CUCTeEMAa CAEPKEK U ITPOTUBOBE-
COB, KaK U HMX IIPAKTHYECKOE BOIIAOIIEHHE, IIPABOBOE TOCYAApPCTBO B €ro pas-
AWYHBIX ITPOSIBAEHUSX HaXOAATCsd B (POKyce BHHMAaHHUS KaK COBPEMEHHBIX pOC-
cuiickux [4, 6, 11], Tak 1 3apybexKHBIX I'OCYyJapPCTBOBEAOB U IIOAUTOAOTOB. Pas-
AWYHBIE acCIIeKThl MeXaHU3Ma pas3eAeHHUs BAACTeH CTaAu TEMOM MHOTHUX ITyOAU-
Kalluil Kak 3apy0esKHBIX, TaK KU OTE€4YEeCTBEHHBIX aBTOPOB. Cpenu HUX HCCAELO-
BaHUd, IOCBAIIEHHBIE CTAHOBACHHIO, SBOAIOIIMHM U COBPEMEHHOMY COCTOSHHIO
pasgeseHus BAacTeM B KOHCTUTYLIMOHHOM MexaHu3Me CIIIA, B3amMooTHoIIE-
HUIO OCHOBHBIX KOHCTUTYILIMOHHBIX UHCTHUTYTOB. I3 OrpoMHOro maacra Autepa-
TYypbl IO 3THUM IIpobaeMaM OTMeTUM paboTy mpodeccopa KOHCTUTYIIHOHHOTO
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npaBa A. Puiepa [22]|, KOTOpbIY aHaAAM3UPYyS IIPOOAEMY pa3geAeHUd BAacTeH
B KOHCTUTYIHOHHOM MexaHu3Me CIIIA, npuXoouT K BBIBOLAY, YTO CAUIIIKOM O00-
MUY XapakTep HOAOKEHHUH KOHCTHUTYIIMHM MOXKET IIPHUBECTH K ITPOHU3BOABHOMY
TOAKOBAHUIO IIOAHOMOYHUH U (PYHKIIUH OTAEABHBIX OTPACA€H BAACTH U KaK CAE[-
CTBHE K y3yplallli.

Orcroza, Ha KaXXZI0OM KOHKPETHOM 3Talle UCTOPHM, HAIIOMHHAET OH, OJHAa
BETBb BAACTH UIpaeT NOMHUHUPYIOIIYIO POAb, Apyrad HOAYHUHEHHYI0. MHOrHMe 13
mpobAeM pasaeseHud BaacTel, 1o MHeHHIo A. dumiepa, (B 4aCTHOCTHU OOKTPHUHA
«IeAETUPOBAHHBIX IIOAHOMOYH») 00s13aHbI CBOUM CYIIIECTBOBAHHEM 3BOAIOIINH
rocymapcrBeHHoro MmexaHuama CIIA, kotopad nmoTpeboBasa 3HAYUTEABHOIO ITe-
pecMoTpa U paciiupeHHs PaKTUIEeCKHUX IIOAHOMOYHUM OCHOBHBIX OpPraHoOB (ese-
PaABHOM BAAQCTH.

NHTepec K CTPYKTypaM — KOHCTHUTYIIMOHHBIM OCHOBaM M ITPAKTHYECKHUM
dopMaM IIPE3UAEHTCTBA — CTAAKUBAETCH C HHTEPECOM K AMYHOCTSM CaMUX IIpe-
3UJIEHTOB, UX IIPOHUCXOXKIEHUIO, 00pa30BaHHIO, CAAOBIM U CHABHBIM CTOPOHAaM
UX XapakKTepa, K UX [NOAUTHYECKUM AEeUCTBUSM H YIYILIEHHUSM, UX KPYIIEHUIO
U BEAWYHIO. AMYHOCTH IIPE3UIEHTOB, II0 cAoBaM Ipodeccopa I[IprHHCTOHCKOTO
yHUuBepcurera, . I'puHcTaliHa, IBAGIOTCA «HEOTHEMAEMOUN 4YacCThIO aMEpUKaH-
CKOM IIOAUTHYECKOMN CHCTEMBI U B PABHOH CTENEHH HYy>XKJAIOTCHd B IPHUCTAABHOM
M IIOCTOSTHHOM H3ydeHHUm» [5, c. 198]. Buorpaduam aMepuKaHCKUX IIPEe3UIEHTOB
TIOCBSIIIIEHO OOABIIIOE KOAMYECTBO PaboT OTE€YECTBEHHBIX U 3aPyOeKHBIX aBTOPOB.

B oreuecTBeHHOI AMTEpPAType BIIEPBBIE 0030p IIPE3UAECHTCKOM BAACTH B pas-
AWYHBIX CTpaHaxX U permoHax Mupa IpezncraBaeH B pabore H.A. Caxapona «MH-
CTUTYT IIPE3UJEHTCTBA B COBpeMeHHOM Mupe» [15]|. B Hell packpriBaeTcsa mpa-
BOBOM CTATyC IIPE3HUAECHTA IIPU [IapAaMEHTAPHOU, IIOAYIIPEZUAECHTCKON U IIPE3U-
JOEHTCKOH cucTeMaxX IIPaBAEHHUs, ero ocobasl poAb KaK AHZEpa U apOuTpa B II0-
AUTHYECKOM XKH3HU cTpaHbl. OMHAKO 3/1eCh HE HAIIIAOCh MECTa OAd aHaAH3a
CTaHOBAEHHUS COBETCKOTO M POCCHMCKOIO NPe3uJeHTCTBA. BO3MOKHO, 3TO 00B-
fCHSIeTCH TeM, 4YTO Ha MOMEHT ITyOAMKauu KHUTH (1994) ncropus poCcCHUHCKOro
IIPEe3UJEHTCTBA OblAQ CAUIIIKOM HEIIPOIOAIKUTEABHOM.

dopmuposarue npezudeHmckoii pecnybruxu e CIIIA. TIpapoauHo# coBpe-
MEHHOI'0 MHCTUTyTAa npe3uaeHTcTBa aBadroTca CoennHEéHHEBIE [lITaTel AMEpHKH,
XOTd II€PBOHAYAABHO TEPMHH «IIPE3UAEHT» IIOIBUACHA €I¢ BO BpeMeHa Pumckoi
uMmniepuu. [To muenuro H.A. CaxapoBa JaHHBIM TEPMUHOM O0O3HAYAACS YEAO-
BEK, BO3TAABASIBIIINN COOpaHUs, a I03Ke TaK CTaAUu Ha3bIBaTh IIpeaceqaTeAbCT-
Byroiero B pumckoM Cenare [15, c. 5]. UMeHHO Tak BHadase CTaAu Ha3bIBaTb
PYKOBOAUTEAS UCIIOAHUTEABHOM BAACTH KOAOHHH, a 3aTEM U rAaBy rocyaapcTBa.
Ho amepukaHIIBI HE IIPOCTO IEPEHSAU JAaHHBIA TEPMHH, a II0 CYTU CO30AaAU CO-
BEPIIIEHHO HOBBIM IIPaBOBOM HHCTUTYT. [lo mosBaeHHsa npesuneHTcTBa B CIIA
HCTOPUL HE 3HaAa JOAKHOCTHOTO AMIlA, HAAEAEHHOIO TAKUMHU IIOAHOMOYHSAMH.

B HoBoMm CBeTe caoxKMAaCh COBEPIIEHHO HOBasl U paHEE He CYyILIEeCTBOBAaB-
masi MOAeAb, IIPU KOTOPOU CPOPMHUPOBAACS T'OCYAAPCTBEHHBIM MEXaHU3M, OC-
HOBaHHBIM Ha CHCTEME CHAEPKEK MU IIPOTHUBOBECOB, I€ CHAbHAdA €IWHOAMYHAA
BAACTh KOHTPOAHUPOBAAACh, IIPEACTABUTEABHBIM OPTaHOM BAACTH. Takad equHO-
AWYHAad BAACTh 00Aa/1ana TTOAHOMOYUSIMH HCIIOAHUTEABHOTO OpraHa, II03BOASIO-
IITUMU CaMOCTOSATEABHO pa3peliaTb MHOTHE BOIIPOCHI, IIPHU HEOOIYIIEHUU AOMHU-
HHUPOBAaHUS 3aKOHOAATEABHON BAACTH.
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Brpouewm, Hy>KHO ITpu3HaTh BepHOU no3uiuio E.B. 3103uH0M, oTMeyaBIlIe,
4YTO BO MHOIOM IIOCTPOE€HHE aMEPHUKAHCKOI'O IOCyJapcTBa, B TOM YHCAE, U II0 BO-
IIpocaM, KacarolluMCs I'AaBbl TOCyAapCTBa, CTPOMAOCH Ha HOBATOPCKHUX HEAX,
OPULIEAIINX B3 aHTAUMCKoON Merporoauu [8, c. 4]. Ha camom meae, MOIeAb,
CAOXKUBIIIASICSI B aMEPUKAHCKHUX KOAOHUAX Nocae npuHaTtud [IpaBua KonHekTH-
KyTa B 1639 romy, craBied nepBOM KOHCTUTYIIMEH Ha aMEPHUKAHCKOM 3€eMAE
U 3aA0XKUBIIEH OCHOBBI HE TOABKO IASI KOAOHHAABHOIO VIIPABA€HMS, HO U TOCY-
JapCTBEHHOM BAACTH YK€ CYBEPEHHOTI'O I'OCYAapCTBa, OIIMpasach Ha HUIEE BEPXO-
BEHCTBAa 3aKOHA, BbIPaKE€HHOMN B IIMCAHOM aKT€ U UMEIOIIEM BBICIIYIO IIEHHOCTD,
U UZiee 0 pa3deA€HUU BAacTel, peaansyeMod mocpencrBaM 3(P(PEeKTHBHO (PyHK-
IIMOHUPYIOIIIETO MEXaHu3Ma CAEPKEK M IIPOTHBOBECOB. Kak HU CcTpaHHO, HO Cy-
LIIECTBYIOIIIME B HACTOSIIIEE BPEMS IIPOTUBOPEYHNA B aMEPUKAHCKON MOZEAH IOCY-
JapCTBEHHOI'O YIIPABAEHHSI BO MHOTOM yXOOAT KOPHSIMH UMEHHO B TY 3IIOXY.

[IpaBusa mrratra KOHHEKTHKYT HpeaycMaTpHUBaAU ydpexKIeHHE IIoCTa TIy-
6epHaTopa, SIBASBIIIETOCs 'AaBOW HCIIOAHUTEABHOU BAACTH U accaMOAel, BBICTY-
HaBIINX ITPeACTaBUTEABHBIM OPraHoOM BAacTH. [IpuopureT oTBOAUACH accaMmbaee,
4YTO B KOHEYHOM HTOr€ IIPUBEAO K KOH(MAMKTY ABYX BETBEH BAACTH. OTOT XKe
KOH(PAUKT MO3KHO OBIAO HabOAIOOATh U IPU pa3paboTKe IMPOoeKTa KOHCTHUTYIIHH,
KOT/la IBITAAUCH OIIPEAEANUTh KaKoe VIIpaBA€HHE Oy[eT y IITATOB — €IUHOANYHOE
UAHU KoAAeTHaAabHOe. TakuM o0pa3oM, MOKHO TOBOPHUTB O TOM, 4TO ITocT ['yOepHa-
TOpa U OIPENEACHHE €T0 CTaTyca, €eCTh He 4YTO MHOE, KaK IIepBhIE IIark K paspa-
00TKe MPEe3UIAEHTCKOTO CTaTyca, IIOCKOABKY «OTILIBI-OCHOBATEAW», CO30aBasg HOBOE
roCyapCTBO, UCXOAHAH U3 CYIIECTBYIOIIETO OIIbITA YIIPABACHUS TEPPUTOPUEH.

®opMaAbHO UHCTHUTYT IIPE3UAEHTCTBA 3aPOKAAETCSI B MOMEHT pa3pabOTKH
npoekTa Koncrturynuu CHIA B 1787 rony. KamMmHeM ImpeTKHOBEHHS CTaA BOIIPOC
UMEHHO 00 OopraHu3aluu VIPaBAE€HHs B rocymapcTBe. PaccMaTpuBasoCh He-
CKOABKO ITPOEKTOB. [lepBoHaYaABHO CTOSIA BOIIPOC, CO34aBaTh B IIITaTax MOHAap-
XHIO UAH pecrnyOAuKy. [lommepzKuBaroniyie MOHAPXUYIECKYI0 (PopMy IpaBA€HUSA
OTKPBITO TOBOPHAH, YTO CTPaHE HYKHO CHABHOE €QUHOAWYHOE ITpaBaeHUe. Tax,
BUOHBIN [IOAUTUYECKUH AedaTeAb A. [aMHUABTOH yTBEpPKAaA, YTO aMEPUKAHCKOMY
rOCyJapCTBY HyKHa MMEHHO aMepHUKaHCKas (popMa IIpaBA€HHUS, a MOHAaPX I0A-
JKeH o00AamaTh IIpaBoM abCOAIOTHOTO BETO, YTO ITO3BOAMAO ObI HUBEAHMPOBATH
AIOOBIE TIOIIBITKH 3aKOHOOATEABHON BAacTu (POPMHpPOBaAHUE KOTOPOM BCE Ke
IpeayCMaTpPHUBaAOCh) OTPAaHUYUTE BAACTh I'AaBbl rocynapcrBa [17]. Ilomnepxku-
BaAO ATy KOHIIENIIHIO U TaK Ha3bIiBaeMoe «ObmrecTBo L{lmHIIMHATAY, CTPEMSIIIEe-
c HAOEAUTh ONHOIO M3 IepoeB peBoAlonuM [xKopaxka BammHrrona KopoHOM
[14, c. 216].

OpmHako, Kak BepHo nnoametruaa C.I'. [TapeuynHa, HTHCTUTYT MOHApXHUU «OKa-
3aACs HEIIPHEMAEMBIM [IAd CEeBEPOAMEPHUKAHCKHUX INTATOB, ¥ KOTOPBIX OpHUTaH-
CKasl KOpoHa BbIpaboTasa yCTOWYHUBYIO HEIIPUSI3Hb HUKEM U HHUYEM He OT'paHU-
4YeHHOH BaacTtu MoHapxa» [13, c. 30]. TakumMm obOpaszom, penieHure OBIAO IIPUHSITO
B IIOAB3Y PeCIyOAMKAHCKOM (POPMBI IpPaBA€HHHA, HO 3TO HE OTMEHSAO BOIIPOC
0 TOM, OyZeT AU yIIpaBA€HHE FOCYAapCTBOM €IUHOANYHBIM UAU KOAAETHAABHBIM.

Ha KouBeHTe, CO3BaHHOM A NPHUHATHA KOHCTHUTYLIMU, C(POPMUPOBAAOCH
[IBE OCHOBHBIE ITIO3UIINH — CHABHOI'O €IMHOI'0 IOCyJapCTBa BO I'AaB€ C CHABHBIM
AUIEPOM U AUCKPETHOTO I'OCyJapCTBa, BO3TAABAIEMOTIO ITapaaMeHTOM. [lepBbIit
IIPOEKT ITOAYYMA Ha3BaHUE «BHPruHCKOroO nmaaHa». 3a HETO BBICTYIIAAU IIPELCTAa-
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BUTEAU KPYIHBIX LITATOB, CTPEMAIIHECT YTBEPAUTE CBOE BAHWSHNE Ha BCE rocy-
gapcTBo. [IpoTUBHHMKaMH 3TOM MO3UIUMU ObBIAM B OCHOBHOM [€A€TaThbl OT He-
OOABIIIMX IITATOB, CTPEMUBIINECH COXPAHUTDH ITUPOKYI0 aHTUMOHHIO B paMKax
€IVHOU CTpPaHBbI.

«BUpruHCKUM NaaH» IIpenycMaTpuBaA U30paHUE HCIOAHUTEABHOM BAACTH
AeTucAaTypaMu Ha OeccpodHoO# ocHoBe. PaKTUUECKH 3TO ObIA HECKOABKO CKOP-
PEKTHUPOBAHHBIN IIPOEKT MOHapxuu. ONINO3UIIMOHHBIE MOEAEraThbl IIpeasarasyu
IIPOEKT, IIPU KOTOPOM B CTpaHe (POPMUPOBAACH KOAAETHAABHBIM OpraH UCIIOA-
HUTEABHOH BAAcCTH, HM30MpaeMblli AeTHCAATypoi. B maHHOM caydyae pedb Iaa
0 IapAaMEHTCKON pecIyOAHKe, ITPU 3TOM IIPaBUTEABCTBO OBIAO yCEYEHO B IIpa-
BaX, TaK KakK HaIEASAOCHh IIOAHOMOYHSAMH HCKAIOYUTEABHO B cdepe (HPUHAHCOB
U TOpProBAHU [9, c. 19].

dopmaabHO peysb I1Aa 0 €AMHOM IOCyAapCTBeE, YIIPaBASIEMOM IIapAaMEHTOM,
HO (PaKTHUYECKH IIOJ HUM CKpbIBaAach Hed CO30aTh IIOAHOCTBIO AELIEHTPAAHU30-
BaHHYIO CTPaHy, CO CAA0OM HCIIOAHUTEABHOM BAACTBIO. YUUTHIBAS [OCTATOYHYIO
HE3aBUCHMOCTH LITATOB, AaXKe B HACTOAIIUHA MOMEHT MOXKHO OBIAO ObI IIpeIio-
AOXKHUTD, YTO TaKas MOJIEAb Oblaa BIoAHe IrpuemaeMa aad CIIIA, omHako merieH-
TPaAN30BaHHOE I'OCYZapCTBO CO CAAOBIM AHIEPOM HE OTBEYAAO 3alIpocaM MOAO-
[oro rocynapcrBa. IIpexne Bcero, He rapaHTHpPOBaAO €ro BeIzKMBaHUdA. A. T'a-
MHABTOH OTMEYaA, YTO CAAOBIM IIPEe3UIEHT IIoApa3yMeBaeT COOTBETCTBEHHO
U cAalylo OeaTEeABHOCTb BCEH €ro agMHUHHCTpAalluM, YTO, B KOHEYHOM CUYETe,
PaBHOCHUABHO HEIIOAHOIIEHHOMY IIpaBaeHuIo [20].

[ycKyccua IpuBeAa K IIOABA€HHIO KoMmIlpoMuccHoro «Ilaama Mamuconav,
KOTOPBIH U Aér B ocHOBY Konctutyniuu CIIIA. B cOOTBETCTBHH C HUM, UCIIOAHHU-
TeABHad BAACTb BO3Aarasach Ha OHO MOOAXKHOCTHOE AHII0 CO 3HAYHUTEABHBIM
ob6beMoM noaHoMoumnit — [IpesnaenTa. [Ipu 5TOM HaHHBIN MHCTUTYT YHACAE€IOBaA
HEKOTOpPbIE€ BHEIIIHHE YePThbl OT BUPruHCKON Momean, a UMEHHO ToO, 4To lIpesu-
JEHT CTAHOBHACSH TAaBOM M CHUMBOAOM rocyaapcrtBa. H3buparbcs [IpesumeHT
[OAZKEH OBbIA Ha YeThIPE rojia ¢ BO3MOXKHOCTBIO IIOBTOPHOTO HM30paHuda. ITO II0-
AOXKEHHE IapaHTHUPOBAAO CMEHAEMOCTb BAACTH, 4 3HAYUT HEBO3MOXKHOCTb BO3-
HUKHOBEHUH JUKTATYPHI.

B Bompoce mpssMoro MAHM KOCBEHHOTO H30paHUs BHIOOP OBIA CoEAAH B ITOAB-
3y KOAAETHH BBIOOPIIMKOB OT KazKJOI'O IITaTa B KOAHMYECTBE, PABHOM OOIIEMY
YUCAY CEHATOPOB M 4YAEHOB llaaatsl mpencraButescii. Co3maHue KOAAETHH I10-
3BOASIAO «CBECTH K MUHHUMYMY BO3MOIKHOCTH OyAYIIUX ITPE3UAEHTOB IIyTEeM IIOI-
KyTla, HHTPUT UAM CHABI TIOXKHU3HEHHO 3aHUMAaTh CBOHM mocm [19, c. 326].

Co BpeMeHeM HHCTUTYT npe3ugeHTcTBa B CIIIA 5BOAIOIIMOHHUPOBAA B CTO-
POHY cBoero ycuaeHUd. Ho, IIpu 9TOM CKOAB ObI CHABHOM He CTaHOBHAACH IIpe-
3UEHTCKAad BAACTb, OHA HHUKOrJA HE BBIXOAHAA 3a odepdeHHble KoHcTUTyLHMEH
CIIIA rpaHUIIBI.

Takum o6pa3oM, MOKHO OTMETHUTH, YTO aMepPHUKaHCKas MOJEAb IIPe3UIeHT-
cTBa OaszumpoBasach Ha yzKe CYILIECTBYIOIIEH MOMEAU TOCyAapCTBEHHOrO yIIpaB-
AE€HUS, CBOMCTBEHHOM €II¢ aMEPUKAaHCKUM KOAOHHAM. BasKHBIM dBAGETCS TOT
dakT, YTO B OCHOBY 3TOH MOAeAU Oblaa ITOAOKEHA KOHIeNIus OasraHca MeXIYy
3aKOoHOJAaTeAbHOM M UCIIOAHUTEABHOM BAAQCTBIO.

[IpesunenT CIIA omHOBPEMEHHO BBICTYIIA€T U I'AABOM rocygapcTBa, U raa-
BOM HCIIOAHUTEABHOHM BAACTH, (PAKTHYECKH 3aHUMad ILIEHTPAABHOE MECTO B CHUC-
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TEME T'OCYyJapCTBEHHOTIO yIIpaBA€HUd. BaxXHO, 4YTO IIPHU 3TOM IIPE3UIAEHT BBICTY-
IaeT U 2apaHmom UIeH pas3meAeHUs BAacTed. OTo BBI3BAHO TeM, UTO caM PakT
€ro CyIIIECTBOBAaHUA U HAAHMYHL Y HEro BeChbMa OOABIIOTO 00BEMAa ITOAHOMOYHH
rapaHTHUpyeT 0aAaHC C CUABHOM 3aKOHOOATEABHOM BAACTBIO. AMEPUKaHCKas MO-
[EAb IIPE3HUIACHTCTBA CTasad OPHUEHTHPOM [Ad IIOCTPOEHHUS CHABHOM rOCyaapcCT-
BEHHOM BAACTH, HE IIPOTHUBOIIOCTABALIONIEH cebsd JeMOKPATUIECKUM HadaAaM.

CTouT OTMETHUTH HIOQHC, KOTOPBIM CKa3aAcd Ha CYIIECTBYIOIINX B II0 CEU
[eHb npobaeMax npe3naeHTcKol Baactu B CIIIA. MoaeAb CHABHOTO IIpe3UaeHTa
H3HAYaAbHO OpHEHTHUpPOBaAachk Ha [Ixkopmaka Bammunarrona. To ects oHa adpdek-
THUBHA, KOTZla CTPaHOM PYKOBOAUT AEHUCTBUTEABHO CHABHBIN rAaBa rOoCyAapCTBa.
Ecan ke mpe3ugeHTCKHE ITOAHOMOYHS OOCTAIOTCS CAAOOMY IIOAUTHKY, MBI Ha-
6aromaeM pobAEMBI B ITOAUTHYECKOM KU3HU CTPaHbl, CKa3bIBaloOINecsd Ha BO3-
pacTaHHUU POAU U BAHUSIHUSA ITApPAAMEHTCKOM BAACTH.

Tem cambIM, IIpU BCeH NPUBAEKATEABHOCTH aMEPUKAHCKOM MOJAEAH, yiKe
JaskKe Ha OCHOBE aHaAM3a HCTOPHUU BO3HUKHOBEHUsI mnpe3ugeHTcTBa B CIIA,
MOZKHO YBHIETb HEOCTATKHU 3TOH MOJEAH, KOTOPBIE IIPOSABASIIOTCHA B OTAEABHBIE
IIEpHUOAb]l CYLIECTBOBAHUA aMEPHUKAHCKOIO rocymapcrna. [JocTaTo4HO cocAaaThCs
Ha IIpo0AEMEBI ITIepecyeTa r'OAOCOB B OTAEABHBIX IIITATAX.
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In the Russian Federation, in parallel with the creation of new realities of
government, a process of deepening the content of the rule of law, a practical
optimization of the system of separation of powers, and an increase in the effi-
ciency of the functioning of the legislative, executive and judicial powers are
taking place. For this reason, “the great attention of political scientists, law-
yers, and the general public is caused by the rich experience of state building
that democratic states, in particular the United States, have accumulated over
the years of their existence” [7].

In this article we will try to focus on the analysis of the institution of the
presidency in the United States of America, which will allow us to identify simi-
lar features and differences in the organization and functioning of the institu-
tion in states that have different legal systems. The comparison will also allow
comparing the implementation of the mechanism of the institution of the pres-
idency in specific countries.

This topic is interesting and important because of the need, in the light of the
reform of Russian statehood, of ways to transform the mechanism of government
that can create conditions for the comprehensive development of our country.

A comparison of the Russian model of the institution of presidency with
the American presidency is also interesting because in the United States, the
question of opposing the presidential and parliamentary authorities was initial-
ly acute. In the early stages of the formation of the Russian state, the choice
was given in favor of mixed, parliamentary-presidential, government. In the
United States, by contrast, the president received great powers. It is worth not-
ing that exactly the opposite processes are going on in our countries: in Ameri-
ca they talk about the need to reduce presidential power in favor of parliamen-
tary power; we have the exact opposite opinion. So, the comparison will allow
you to see where the "excesses" were allowed in the American model.

The American presidency has often been the subject of research by many
Western authors. It is worth highlighting the work of the French researcher
Alexis de Tocqueville "Democracy in America" [18]. It is worth noting that the
book was written by a foreigner who decided to study the government in Ameri-
ca and the progress of democracy in the world. This work was able to enrich
the study of the general problem of democracy in the world, as well as the more
specific aspects emanating from it. According to its author, the main task of
this book is to explain the reasons for the existence of a democratic republic in
the United States.

Also, when writing this article, the works of the classics of European
thought — J. Locke [10], S.-L. Montesquieu [12].

In the work of the American liberal historian A. Schlesinger, “Cycles of
American History”, which is a series of essays, one of them, “The Imperial Pres-
idency”, is completely devoted to the study of presidential power in the system
of executive bodies of the USA [21].

A significant source on the theory of American constitutionalism was
a collection of articles by A. Hamilton, M. Madison and J. Jay, “Federalist” [20],
although they had different political views and sympathies; however, their po-
litical preferences were dissolved in common to all three ideas about the art of
management.
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One of the most important sources should also be noted the work of
R. Barres "Documents of the American Revolution" [2], in which the author
pays special attention to the history of the creation of the American republic
and its political institutions, analyzes the main documents, including the "Dec-
laration of Independence", "Constitution", "Bill of Rights."

The US constitutional system continues to attract great attention from
both theoreticians and political practitioners. Many foreign and domestic au-
thors describe and comment on the structure of the Constitution, the funda-
mental principles of the state system contained in it (separation of powers, fe-
deralism); separate constitutional and legal principles (rule of law, etc.); system
of supreme bodies of state power (Congress, President, Supreme Court); their
competence and relationships (their powers enshrined in the constitution); the
problem of stability and constitutional amendments, etc.

We study individual constitutional principles and doctrines that are not
directly reflected in the Constitution, but are recognized as such as a result of
precedents established in US constitutional law, as well as the powers of the
executive and legislative powers, which have precedents in constitutional law,
but are still debatable and did not receive a clear definition in the legislation
(for example, the president’s right to remove top federal officials from office).

In the political and legal studies and concepts of the American Constitu-
tion (basic constitutional principles and institutions), several directions can be
identified: the study of the US Constitution as an object of political and legal
analysis; analysis of the principle of separation of powers and its application in
practice and the study of political institutions of state power.

Among the authors of scientific legal treatises on constitutional law, Amer-
ican state scholars L. Tribe and M. Dorf stand out, who believe that the Ameri-
can Constitution is preserved today not only as a fundamental law, but also as
a mystical phenomenon, which is the essence of the American national spirit?
In their opinion, the invariability of the text of the Constitution, which even
changes in certain norms are powerless to violate, gives the basic law the quali-
ty of a “sacred mystical phenomenon”, and helps to increase respect for it [23].
L. Tribe defends the idea of "unsteady constitutional law", which manifests it-
self in the fact that the Basic Law remains a document open to various inter-
pretations, limited only by the values that animate the provisions of the Consti-
tution, and the complex political process that it creates [24].

It should be noted that in contrast to the formal legal studies on constitu-
tional law, in political science works by J. Wilson [19], Yu.K. Abramova and
B.M. Tooth [1], M. Skidmore and T. Carter [16] et al. Contain an analysis of the
relationship between the legal and “living” constitution, as well as extra-
constitutional structures, functions, and customs that have a significant im-
pact on the modern constitutional mechanism of government (for example,
electoral system, political parties).

The theory and practice of separation of powers, the system of checks and
balances, as well as their practical implementation, the rule of law in its vari-
ous manifestations are in the focus of attention of both modern Russian [4, 6,
11] and foreign state and political scientists. Various aspects of the mechanism
of separation of powers have become the subject of many publications by both
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foreign and domestic authors. Among them, studies on the formation, evolution
and current state of the separation of powers in the US constitutional mechan-
ism, the relationship of the main constitutional institutions. From a huge body of
literature on these issues, we note the work of the professor of constitutional law
L. Fisher [22], who, analyzing the problem of separation of powers in the US con-
stitutional mechanism, concludes that the too general nature of the provisions of
the Constitution can lead to an arbitrary interpretation of the powers and func-
tions of individual branches of government and as a result of usurpation.

Hence, at each particular stage of history, he recalls, one branch of power
plays a dominant role, the other is subordinate. Many of the problems of sepa-
ration of powers, according to L. Fisher, (in particular, the doctrine of “dele-
gated authority”) owe their existence to the evolution of the US state mechan-
ism, which required a significant revision and expansion of the actual powers
of the main federal authorities.

Interest in structures — the constitutional foundations and practical forms
of the presidency — is faced with interest in the personalities of the presidents
themselves, their origin, education, their strengths and weaknesses, their polit-
ical actions and omissions, their collapse and greatness. The personalities of
the presidents, according to Princeton University professor F. Greenstein, are
“an integral part of the American political system and equally need close and
constant study” [5, p. 198]. Biographies of American presidents devoted to
a large number of works of domestic and foreign authors.

For the first time in domestic literature, a review of presidential power
in various countries and regions of the world is presented in the work of
N.A. Sakharov "Institute of the Presidency in the Modern World" [15]. It reveals
the legal status of the president in parliamentary, semi-presidential and presi-
dential systems of government, his special role as a leader and arbiter in the
political life of the country. However, there was no place for analysis of the for-
mation of the Soviet and Russian presidency. Perhaps this is due to the fact
that at the time of the publication of the book (1994), the history of the Rus-
sian presidency was too short.

The formation of a presidential republic in the United States. The ance-
stral home of the modern institution of presidency is the United States of
America, although initially the term “president” appeared back in the days of
the Roman Empire. According to N.A. Sakharov, this term refers to the person
who headed the meeting, and later they began to call the chairman of the Ro-
man Senate [15, p. 5]. That is how at first they began to call the head of the ex-
ecutive branch of the colony, and then the head of state. But the Americans did
not just adopt the term, but essentially created a completely new legal institu-
tion. Before the presidency in the United States, history did not know an offi-
cial endowed with such powers.

In the New World a completely new and previously non-existent model was
formed, in which a state mechanism was formed, based on a system of checks
and balances, where a strong sole power was controlled by a representative au-
thority. Such a sole authority possessed the authority of the executive body,
allowing to independently resolving many issues, while avoiding the dominance
of the legislature.
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However, it is necessary to recognize the position of E.B. Zyuzina, who
noted that in many ways the construction of the American state, including on
issues related to the head of state, was based on innovative ideas that came
from the English metropolis [8, p. 4]. In fact, the model that developed in the
American colonies after the adoption of the Connecticut Rules in 1639, which
became the first constitution on American soil and laid the foundations not on-
ly for colonial administration, but also for the state power of an already sove-
reign state, was based on the idea of the rule of law, expressed in written an
act of supreme value and the idea of a separation of powers, implemented
through an effectively functioning mechanism of checks and balances. Oddly
enough, but the current contradictions in the American model of government
are largely rooted in precisely that era.

Connecticut rules provided for the establishment of the post of governor,
who was the head of the executive branch and assemblies acting as a repre-
sentative body. Priority was given to the assembly, which ultimately led to
a conflict between the two branches of government. The same conflict could be
observed during the development of the draft constitution, when they tried to
determine whether the states would have sole control or collective control.
Thus, we can say that the post of the Governor and the determination of his
status are nothing but the first steps to develop a presidential status, since the
"founding fathers", creating a new state, proceeded from the existing experience
in managing the territory.

Formally, the institution of the presidency was born at the time of drafting
the US Constitution in 1787. The stumbling block was the question of the or-
ganization of government in the state. Several projects were considered. The in-
itial question was whether to create a monarchy or a republic in the states.
Those who supported the monarchical form of government openly said that the
country needed strong, one-man rule. So, a prominent politician A. Hamilton
argued that the American state needed exactly the American form of govern-
ment, and the monarch should have the right of absolute veto, which would
level any attempts of the legislative power (the formation of which was still en-
visaged) to limit the power of the head of state [17]. The so-called “Cincinnatus
Society”, which seeks to endow one of the heroes of the revolution of George
Washington with a crown, supported this concept [14, p. 216].

However, as S.G. Parechina, the institution of the monarchy “was unac-
ceptable to the North American states, for which the British crown developed
a stable hostility by the monarch’s unlimited power” [13, p. thirty]. So, the de-
cision was made in favor of the republican form of government, but this did not
negate the question of whether state administration would be sole or collective.

At the Convention, convened to adopt the constitution, two main positions
were formed — a strong united states headed by a strong leader and a discrete
state headed by parliament. The first project was called the Virginia Plan. Repre-
sentatives of large states spoke for him, striving to assert their influence on the
entire state. Opponents of this position were mainly delegates from small states
who sought to maintain broad antimony within the framework of a single country.

The Virginia Plan provided for the election of the executive branch by leg-
islatures on an unlimited basis. In fact, it was a slightly adjusted draft of the
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monarchy. Opposition delegates proposed a project in which a collegial executive
body elected by the legislature was formed in the country. In this case, it was
a parliamentary republic, while the government was truncated in rights, as it was
vested with powers exclusively in the field of finance and trade [9, p. nineteen)].

Formally, it was a single state, ruled by parliament, but in fact it hid the
idea of creating a fully decentralized country with a weak executive branch.
Given the sufficient independence of the states, even at the moment it could be
assumed that such a model was quite acceptable for the United States, but
a decentralized state with a weak leader did not meet the needs of the young
state. First of all, it did not guarantee his survival. A. Hamilton noted that
a weak president implies, accordingly, the weak activity of his entire adminis-
tration, which, in the final analysis, is tantamount to an inferior board [20].

The discussion led to the emergence of a compromise "Madison Plan",
which formed the basis of the US Constitution. In accordance with it, the ex-
ecutive power was vested in one official with a significant amount of authority —
the President. Moreover, this institution inherited some external features from
the Virginia model, namely, that the President became the head and symbol of
the state. The President was to be elected for four years with the possibility of
re-election. This provision guaranteed the change of power, which means the
impossibility of a dictatorship.

On the issue of direct or indirect election, the choice was made in favor of
the electoral college from each state in an amount equal to the total number of
senators and members of the House of Representatives. The creation of the col-
legium made it possible to “minimize the possibilities of future presidents by
taking bribes, intrigues, or the strength to hold their posts for life” [19, p. 326].

Over time, the institution of presidency in the United States evolved with a
roll towards its strengthening. But at the same time, no matter how strong the
presidential power becomes, it never goes beyond the boundaries outlined by
the US Constitution.

So, it can be noted that the American model of presidency was based on
the already existing model of government, which is still characteristic of the
American colonies. It is important that this model was based on the concept of
a balance between the legislative and executive branches.

The President of the United States simultaneously acts as both the head of
state and the head of the executive branch, effectively occupying a central
place in the system of government. It is important that the president also acts
as a guarantor of the idea of separation of powers. This is due to the fact that
the very fact of its existence and the presence of a very large volume of powers
guarantees a balance with a strong legislative power. The American model of
presidency has become a reference point for building a strong state power that
does not oppose democratic principles.

It is worth noting the nuance that affected the problems of presidential
power in the United States to this day. The model of a strong president was
originally geared toward George Washington. That is, it is effective when the
country is ruled by a really strong head of state. If the presidential powers go to
a weak politician, we observe problems in the political life of the country, af-
fecting the increasing role and influence of parliamentary power.
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So, despite the attractiveness of the American model, even on the basis of
an analysis of the history of the emergence of the presidency in the United
States, one can see the shortcomings of this model that manifest themselves in
separate periods of the existence of the American state. It is enough to refer to
the problems of recounting votes in individual states.
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OCHOBRI MPABORBOrO PEFYAHPOBAHHA CHCTEMBI
OPraHOR HCMOANHTEABHOH BAACTH
Poccurickort depepanuq

G.G. AOBPLINCKHF

AnHOTanusa. [IpoaHaan3upoBaHbl OCHOBHBIE OCTOHMHCTBA U HEOOCTATKH
IIPaBOBOTO PETYAMPOBAHUS CHUCTEMbI OPTaHOB HCIIOAHUTEABHON BaacTu Poccuii-
ckoli demepariyu, crmesaH BBIBOA O €€ 3P(PEeKTHUBHOCTH NHpH (POPMUPOBAHUU
CHCTEMBI U CTPYKTYPHI (peflepasbHBIX OPTaHOB UCIIOAHUTEABHOH BAACTH.

KaroueBble cAOBa: crucTeMa (pefepasbHbIX OPraHOB HCIIOAHUTEABHOM BAa-
CTH, CTPYKTypa (penepasbHbIX OPTaHOB HCIIOAHHUTEABHON BAACTH, CMeEIIaHHAas
n3bupaTeabHas CHUCTeMA.

Poccutickoit Penepanmu yKe Ha MPOTIKEHUU Ooaee 16 aetT pyHK-

ITHUOHUPYET cucreMa pefepasbHbIX OPraHOB HCIIOAHUTEABHOM BAa-

CTH, YCTAaHOBAE€HHad YKai3oM lIpesuneHTa Poccuiickoii denepanu

ot 09.03.2004 Ne 314 «O cucreMe u CTPYKType peaepasbHBIX OpP-

raHOB MCIIOAHUTEABHOU BAaacTH» (masee — Yka3 Ne 314) [1], koTopas
rofpasyMeBasa co3gaHue enepasbHbIX MUHHCTEPCTB, (pefepasbHbIX areHTCTB
U peaepasbHBbIX CAY?KO BMECTO AeHCTBOBABIINX paHee roCydapCTBEHHBIX KOMU-
TEeTOB, (PeaepPasbHBIX KOMUCCHM, POCCHUHCKUX areHTCTB, (perepasbHBIX HAI30-
POB U roCyZapCTBEHHBIX KOMHCCHH. B pesyapTare IIpUHATHA 3TOr0 YKasza Obla0
rmpeobpazoBaHo 15, obpazoBaHo (co3maHo) 41, mepeuMeHOBaHO 3, yIIpa3qHEHO
24 denepasbHBIX OpraHa UCIIOAHUTEABHOM BaacTH. TakuM ob6pa3oM, B IIpollecce
pedopMUPOBaHUSA HCIIOAHUTEABHOM BAACTH IIOIBHAOCH Ooaee 70 opraHoB HC-
TIOAHUTEABHOH BAACTH (PeIEeParbHOIO YPOBHs, BKAIOYAOIINX B cebst okoro 10 doe-
nepasbHbIXx MUHHCTepPCTB U 30 enepasbHbIX areHTCTB. PenepasbHble CAYKObBI
HacuuTbIiBaAu 34 oprasHa [2].

* [obpuirckuii Cepeeli Cepeeesuu, ctyaeHT VHCTUTYyTa IpaBa M HAIMOHAABHO# $€30IacCHOCTH II0
HanpaBaeHUio «(JOpHCT B rocyZapCTBEHHOM allapare» POCCHHCKOH akageMHM HapOIHOIO XO3dHCTBa
U TOCyAapCTBEHHOH cAyzKObI ITpu [Ipesunente Poccutickoit Penepaunu. E-mail: sergey_d-y@mail.ru

Hayunbrii pykoBoauteab — I peuxura Onvea BradumupoeHa, mmpodeccop Kadenpbl aaMHHHUCTPA-
THUBHOrO M HMH(OPMAIIMOHHOIO IpaBa WMHCTHUTyTa IpaBa M HAIIMOHAABHOM 06e30ITaCHOCTH HAIIMOHAABHOM
6e3oracHocTH PoccuiicKol akazmeMuy HapogHOTO X039HCTBa U roCyIapCTBEHHON CAyXKObI ITpu [Ipesunente
Poccuiickoit Penepalivy, JOKTOP IPUAHYECKUX HAYK, ITpodeccop. E-mail: grechkina-ov@ranepa.ru
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Hauunaga ¢ 2004 r. u 3akaguyuBad 2019 r., IpouCXOAUAN IIOCTOSSHHBIE H3-
MEHEHHUsI B OpraHU3allli (pelepasbHbIX OPraHOB HMCIIOAHUTEABHON BAacTH. Ecam
IIPOCAEIUTD 3a UX peddOPMHPOBAHHEM, TO MOKHO 0OpaTUTh BHUMAaHHE Ha MHO-
roobpasue popM H3MEHEHHU, XapaKTep UX HMHTEHCUBHOCTHU U CXOXKHE XapakK-
TepHbIE OCOOEHHOCTH.

B mansbIil mepuon Ob1A0O oIryOanKoBaHO okoa0 S0 ykaszoB [Ipesunmenta P,
IpeobpasyIX CUCTEMHO-CTPYKTYPHYIO IIEAOCTHOCTH OPTaHOB HCIIOAHHUTEAD-
HOM BaacTHU. [Ipy COOTBETCTBYIOIINX pacdyéTaxX MOXKHO IPUUTHU K BBIBOAY, YTO
M3MEHEHUd IIPOUCXOAHAN C YacToToH B Kaxaple 90 muel. CylHOCTh IIpEeAIIpHU-
HUMAaeMbIX Mep IIpeoOpa3oBaHUsS BapbHpoOBasach OT 0Opa3oBaHUM 10 AUKBHA-
I, OT CMEHBI IIOABEIOMCTBEHHOH cdepbl no nepeuMeHoBaHuil [3]. Ocobyro
IIEHHOCTB IIPEACTaBALIOT T€ U3 YKa30B lIpe3nneHTa, KOTOPbIE yTBEPKAAIOT YCT-
po¥icTBO (pemepasbHBIX OPraHOB HCIIOAHHUTEABHOH BAAcTHU. YHMCAO MOHMOOHBIX
yKa30B paBHdeTca 1ectu. K HuM oTHocarca ykasel [Ipesmpenta Poccuiickoit
denepanuy, ycTaHaBAWBAIOIINE CUCTEMY M CTPYKTYPY PelepasbHbIX OpPraHOB
HCIIOAHUTeALHOM BaacTu B 2004, 2007, 2008, 2012, 2018, 2019 rr.

[IpencraBaeHHBIE HOpPMaTHBHbIE aKTbl (POPMHUPYIOT Ooaee TOYHOE IIpen-
CTaBAE€HHE O IIPUHIUIIAX AeITEeABHOCTH (pefiepasbHbIX OPraHOB UCIIOAHUTEABHOM
Baactu. Hanpumep, Yka3 No 314 xapaKTepeH HE TOABKO yTBEPKIECHUEM TPEX-
YPOBHEBOH CHCTEMBI UCIIOAHUTEABHON BAacTHU. B HeM 3akpenagercd (PyHKIIHNO-
HaAbHOE U IIPaBOBOE Pa3rpaHUYEHHE OTBETCTBEHHOCTH MHHHCTEPCTB, ar€HTCTB
U cAyk0. Takske OBIAO IPOBEAEHO YTOYHEHHE BOIIPOCOB (POPMHUPOBAHUS PYKO-
BOJSANIIMX aIlllapaToB U IMOAOXKEHUH O (pefepasbHBIX OpraHaxX HCIIOAHUTEABHOU
BAAaCTH.

HuTepecHOE HOBOBBEAEHUE AeMOHCTpUpyeT YKa3s [Ipe3snmenta Poccuiickoi
denepanuu ot 21.05.2012 Ne 636 «O cTpykType denepasbHbIX OPTraHOB UCIIOA-
HUTEABHOU BAaacTw». HOoBH3HA 3aKAlO49asach B PACIIUPEHUU IIOAHOMOYHU 3aMecC-
TUTEeAd penepasbHoro MHUHHCTpa. CoraacHo YKa3dy, 3aMeCTHTEeAb MOT OpaThb Ha
cebsg ob6g3aTeABCTBA 10 PYKOBOACTBY (beepPaAbHBIM areHTCTBOM, HaXOAAIIIHIMCS
B BeleHUU JaHHOro MuHuctepcTna [10].

BaxxHO OTMETHUTH, YTO COBPEMEHHAasl CTPYKTypa OPraHOB HCIIOAHUTEABHOU
BAACTH (peepasbHOrO YPOBHS XapaKTEepPHU3yeTCsS BBICOKMMH TeMIaMHu pedop-
MUpPOBaHUud U peopraHusannu. OgHAKO COOTHOIIIEHHE TEMIIOB U 3(PPEKTUBHO-
CTHU U3MEHEHHUMN BBI3ZBIBAET CEPBLE3HBIE BOIIPOCHI, CBA3aHHBIE C HEPA3PEIIEHHBI-
MM BOIIPOCaMHU B OTHOIIIEHUHW HOPMAaTHBHO-IIPABOBOM 0a3bl [Ad CYIIECTBOBAHUSA
CHUCTE€MBI OPraHOB HCIIOAHUTEABHOH BAACTH.

Taxk, coraacHo 1. «m» cT. 71 Koncturyniuu Poccuiickoit ®enepaiiuu, yTBep-
XKOEeHUe IIPUHITUIIOB YCTPOHCTBA U (PYHKIIMOHUPOBAHHUA OPTAHOB HCIIOAHUTEAB-
HOM BAacTH HaxoguTcd B 30He oTBeTCTBEHHOCTH Pd. Ho B Komcturynum PP
HEABb3d HaWTH MOSACHEHUS O IIPHUHAIAECIKHOCTHU JAHHON OTBETCTBEHHOCTHU KaKOM-
AU0O0 M3 CYIIIECTBYIOIIUX MOAXKHOCTEH mAU cTPyKTyp. CoraacHo 1. 1 cr. 76 KoH-
crutyuuu P® no npenmeram BenmeHua Poccuiickoy depepanyii NpHUHUMAIOTCH
denepasbHble KOHCTUTYIIMOHHBIE 3aKOHBI U (peiepasbHble 3aKOHbI. DTO O3Ha4a-
€T, 4TO cucreMa (penepasbHbIX OpPraHOB HCIIOAHUTEABHOM BAAQCTH OOAXKHaA 3a-
KPEMNASITBCH 3aKOHOAATEABHO [4].

B coBpeMeHHOM MIPaBOBOM II0OA€ CHCTEMHas IIEAOCTHOCTH (eaepasbHbBIX
OPraHOB HCIIOAHUTEABHOM BAACTH 3aBHCHUT OT PACHOPAXKEHHUH U IIPHUHHUMAaEMBbIX
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ykazoB mnpe3ugeHTa Pd. Koncrurynuonueii Cyn PP pmaét BaxkHOoe TosiCHEHUE
II0 TOMY BOIIPOCY B IIOCTaHOBAEHHUHU OT 27.01.1999 Ne 2-n1 «Ilo geay o ToaKoBa-
HUHU cTaTed 71 (myHKT "r"), 76 (4actb 1) u 112 (wactb 1) Korncrutyriuu Poccuii-
ckoii Penepaun» [2]|, ccblaadgchk Ha yka3s npesugeHTa PP. PazpacHeHne 3akalo-
4aeTcd B CYLIECTBOBAHHU AABTEPHATHBHOIO Ppa3pelleHud CIIOPHOTO BOIIpoca
0 cucreMe eaepasbHBIX OPraHOB IIOCPEACTBOM HHBIX IIPABOBBIX JOKYMEHTOB.
EnuHuyHbIe cAydau TOYHOTO CA€NOBAHHUA (pelepaAbHBIM 3aKOHAM IIPOIIHCAHBI
B Koucrurynuu PP [2]. OgHako naHHaa IpaBoBas HO3UIIHI KOHCTUTYIIMOHHOTO
Cyna P® He naBasa KakKuxXx-AHOO apryMeHTOB B IIOAB3Y OOOCHOBAaHHOCTHU COMHU-
TEABHOTO XapakTepa 3aKoHomaTeAabHOH ¢ukcanuu. [lomoOHbIE MHOIBITKU OBIAM
npeanpuHAaTsl nnpeduaeHToM PO B.H. EAbltUHBIM.

Tak, 1 mapra 1995 r. B 'ocynapcrBeHHo# [dyme PC PP ObIA 3aperucTpupo-
BaH BHec€HHBIN [IpesuagentToM PP mpoekT denepasrHOro 3akoHa Ne 95013722-1
«O demepaabHBIX OpraHax UCIOAHUTEABRHOU BaacTw» [3]. [loscHuTeaprHaa 3amnuc-
Ka obycaaBAWBaeT IIpUHATHE (peepasbHOrO 3aKOHa Ha OcHoBe cT. 10, m. «m
cr. 71, 4. 1 ct. 76, 4. 1, 2, 3 cr. 78, a Takxke cT. 112 Koncrurynuu P®. 3ako-
HomaTeAbHada nHuinatuBa B.H. EabitHa ocraBasachk 6e3 pacCMOTpPEHHUS BIIAOTH
no gaaBapd 2003 r., B KOTOPOM €€ 0TO3BaAH. OTOT ol XapaKTEpHU3yeTCs peasu-
3aledl HayaAbHOIO 3Tara B aAMHUHHCTPATHUBHOM pPedOpPMUPOBAHUU OPraHOB
HCIIOAHUTEABPHOM BAACTH Ha Teppuropuu Po.

3akoHorpoekT «O eaepasbHbIX OpraHax HCIIOAHUTEABHOM BAACTH» BKAIO-
YaA B CUCTEMY HCIOAHUTEABHOM BAACTH TaKHe CYOBEKTHI, KakK [IpaBUTEABCTBO
P®, denepasbHble MUHUCTEPCTBA U UHBIE OPTaHbl UCIIOAHUTEABHON BaacTH. [1o-
CAeqHSISI KaTeropusd, Ha HaIl B3TAG, ocTaércda 0e3 pacKpPBITUS CMBICAOBOTO Ha-
HoAHeHUd. [lelicTByrOIIMi B HacTosdlllee BpeMs YKai llpedmpgeHTa yTBEpXKIOaeT
HaAan4ue 3-X CHEeIHMaAbHBIX OpPraHOB B cHUCTeMe dpeqepasbHON HCIIOAHUTEABHOM!
BAAQCTH. [JaHHBIMH OpraHaMU HABAGIOTCS (pefepasbHble MUHHCTEPCTBa, dene-
pasbHBIE CAYKOBI M (pemepasbHble areHTCTBA. BhIIlleyKa3zaHHBIH HOPMAaTUBHO-
IIPaBOBOH aKT 3aKpENAsieT IIOAHOMOYMS U YyCTPOHCTBO (perepasbHBIX OPraHOB.
OpmHako, IO-TIpeXXHEMY Hepas3pelI€éHHBIM OCTaéTcd BOIPOC 00 OTBETCTBEHHOCTH
3a pedpOpMUPOBaAHHE CHCTEMBI OPTAHOB HCIIOAHUTEABHOM BAACTHU. 3aKOHOIIPO-
€KT HaJeAdeT ITOAHOMOYHAMU B maHHOM Bompoce [Ipesupenta PP (cr. 10, 11,
12). 9TH 1IOAOKEHHUS IIPAKTUYECKH OCYILECTBASIOTCS yKa3oM [Ipesunagenrta Po.

JlaHHBIA 3aKOHOIIPOEKT HE AMUIIEH IIPOTUBOpeduil. B ycaoBuaX mepexona
B PBIHOYHYIO CUCTEMY 9KOHOMUYECKHUX OTHONIEHUU 3PPEeKTUBHOCTb JAHHOIO 3a-
KOHAa, 3aKAIo4Yaromiasicd B MOOHMABHOCTH PeOpraHU3allii I'OCyJapCTBEHHOI'O arl-
rapata HCIIOAHHUTEABHOM BaacTH, HeocrnnopuMa. Ho Koncrutyriua PP 1993 rona
HE OTHOCHUT MOOAXKHOCTB lIpe3sumaenta PP K opraHaM HCIIOAHHUTEABHOM BAACTH.
[Io Korcrurynuu PP Ilpesunent PP, aBagace raaBoii rocygapcTBa, HE BXOOUT
B CHUCTEMy pas3zeaeHUd BaacTedl. [Ipe3umeHT obecriednBaeT COTAACOBAaHHE MeEIK-
[y OEeSTeAbHOCTBIO Pa3HbIX BeTBEM BAAaCTU, oOecIiednBaeT AefiCTBUE BCEro rocy-
JapCTBEHHOro MexaHu3Ma [9, c. 36|, 4eMy INPOTHBOPEYUT BBIIIEyKA3aHHbBIN 3a-
KOHOIIPOEKT, paccMmarpuBarwiuii lIpesugenra PP Kak OCHOBHOM HCTOYHUK
peasu3any UCIIOAHUTEABHON BAACTH.

[auHbiii HepgocTaToK oTMeTHA Komuter 'ocymapcrBenHo# [dymbl. B xone
THIATEABHOTO paccMOTpeHUd KOoMHUTET BBIIBUA TAKXKE OTCYTCTBHE KOHKPETUKU
B BOIIPOCE CYIIIECTBOBaHUA QeaepasbHbIX (QOPMUPOBAHUN MCIIOAHUTEABHOM
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BAACTH U OTCYTCTBUE pasrpaHUYEHUs IT0ABEAOMCTBEHHOIO (POPMHUPOBAHULA OpP-
raHoB [IpaBureascTBOoM U IIpesunenTom Pd.

3akoHonpoekT [Ipesummenta PP B.H. EaplimHa yCcyryOma HESCHOCTH KOH-
CTUTYLIMOHHBIX (POPMYAUPOBOK OTHOCHTEABHO OPraHOB MCIOAHUTEABHOM BAa-
ctu. PaccmoTrperue nmpobAaeMHOT0 BOIIpoca B MPU3ME II. «I» CT. 71 OIIPEneAsAo
ero Kak mopucanuknumo dPenepasbHoro IlapaamenTa. Ho moaoxkeHue HOpMaTHB-
HO-IIPaBOBOI'O aKTa BHOCUT HEOIPEAEAEHHOCTh B IOHHMAaHWE IOPHUANYECKOTO
CMBICAOBOT'O HarmoAHeHud crartyca llpesugenta Pd. IIpaBoBoe paspelneHue
CIIOPHOT'0 BOIIPOCA BO3MOIKHO C pa3pabOTKOM COOTBETCTBYIOLIETO 3aKOHOIIPOEK-
Ta, BBOALIIETO OOABIIIE OTBETCTBEHHOCTU B aAedaTeAbHOCTH PemepasrHOro Cob-
paHua P®. OTo moMoxKeT AUKBUANPOBATH HEOIIPEAeAEHHOCTh B Ipoliecce op-
MHPOBaHUSA CHCTEMbI OPTaHOB UCIIOAHUTEABHOM BAACTH.

Cepp€3HOM mTpobAeMON OCTaéTCd OTCYTCTBHE IOPUANYIECKHUX OCHOBAaHUN B BU-
ne denepasbHOrO 3aKOHA OTHOCUTEABHO BOIIpOCAa 0 YIIOPSA0YHMBAHHIO CTAHOB-
A€HUS OPraHOB HCIIOAHUTEABHOM BAACTH (perepasbHOrO YpOBHHL. [JaHHOTO MHe-
Huda npunepxuBaercda F0.H. CrapnaoB, rae B 04HOM U3 CBOUX KHHUI OH OIIpee-
AdEeT IOPUAUYECKYIO CHAY YKa3oB [Ipesnmenta PP kak mpuYnHY BBICOKHUX TEM-
OB pepOpMUPOBAHUS U OTCYTCTBHUS CTATHYHBIX (POPM CYIIECTBOBAHHUSA Oopra-
HOB HCIIOAHHTEABHOM BAaCTH |[7].

[loraTne TEPMHUHOB «CHCTEMa» U «CTPYKTypa» B POCCHUCKOM 3aKOHOTBOD-
4E€CKOM IIPOCTPAHCTBE OTCYTCTBYET, UTO II03BOALET OYEHBb 4ACTO YCTAHABAUBATDH
MEXAYy HUMH HEKOPPEKTHOE TOXIECTBEHHOE PABEHCTBO, HECMOTPA Ha TO, UTO
OHU JEHUCTBUTEABHO B 4EM-TO CXOXKHU. [laHHad IIOTPEIIHOCTb HETaTUBHO OTpa-
KaeTcsd Ha (PpOpMUPOBAHUU IIEABHOTO amnnapara eaepasbHOM HCIIOAHUTEABHOMU
BAacTH [8].

Hcxonst M3 BBINIECKA3aHHOTIO, IIpPeAaraeTcsd YCTPaHUTBH MAaHHBIN IIpobea,
H3A0KUB B cCAeAyIOlIel penakiuu 1. 1 Ykasa Ilpesunenta PO No 314:

«1. YcTaHOBUTH, YTO IIOZ CHCTEMOM (enepasbHBIX OPTraHOB HCIOAHUTEAB-
HOM BAACTH IIOHUMAaETCd KOMIIAEKC IOCYAapCTBEHHBIX OPraHOB, CTPYIIIINPOBAaH-
HBIX [10 OPraHU3aI[MOHHO-IIPABOBLIM (hOpMaM, HAXOMAAIINXCH MEXKIY CO0O0 B yII-
POYEHHBIX, 3aKOHOMEPHBIX CBS349X, 00pa3yIoIX €IUHOE IIEAO€ C IIEABI0 peaAU-
3aIuu HCIIOAHUTEABHOM BAQCTH Ha Bcel Tepputopuu Poccuiickoy denepaiuy,
UCXOAd U3 YCTAHOBAEHHBIX IIPEAMETOB BEAEHUSA U IIOAHOMOYUM Poccuiickoi de-
aepanu U cyorekToB Poccuiickoit Peneparnu. B cucremy denepasbHBIX opra-
HOB MCIIOAHUTEABHOM BAACTU BXOAAT peliepasbHble MUHUCTEPCTBA, peaepanb-
HbIE CAYZKOBI U (periepasbHbIE ar€HTCTBAY.

OOoHOBPEMEHHO C 3TUM IIpegasaraercd JOIOAHUTH I. 1.1 Ykasa [Ipe3sunenra
P® No 314, U3A0KHB €I0 B CACAYIOIIEH PEIaKIIUU:

«1.1. YcTaHOBUTB, YTO CTPYKTypa (peaepasbHbIX OPTaHOB HCIIOAHUTEABHOM
BAACTU — NepedeHb AelcTBylolux B Poccuiickoit Penepanmnu penepasbHbBIX OP-
raHOB HMCIIOAHUTEABHOM BAACTH, UMEIOIIHUX YETKOE pa3rpaHUYEHHE yIIpaBA€HYE-
CKUX (PYHKIIHH, B3aNMOPACIIOAOKEHHE KOTOPBIX B CUCTeMe (peqepParbHBIX opra-
HOB HCIIOAHUTEABHOM BAAQCTHU OIIPEAEASETCH HUCXOAS U3 OCYIIECTBACHHUYI PYKOBO-
IACTBa UX nedaTeAbHOCTBIO lIpesnmentTom Poccuiickoit ®enepaunvu vau Ilpasu-
TeAbCTBOM Poccuiickoii denepariyum».

YcTpaHeHye BBIIIEH3A0XKEHHBIX HEOIIPEAEAEHHOCTEH U HEACHOCTEN B 3aKO-
HOTBOPYECKOM aAMUHHUCTPATHBHOM IIPOCTPAHCTBE OBBICUT Ka4e€CTBO peasnia-
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MU PYHKIIUH TOCYJapPCTBEHHOTO yIIpaBAEHHUS. OTO TeM OoAee aKTyaAbHO, KaK
cuutaer C.A. KomapoB, B cBere TpeOGOBaHUM 3aKOHOIATEABHOTO 3aKpPEIIACHHUS
IIPENEAOB IIPABOTBOPYECKUX TOAHOMOYHUY MUHHCTEPCTB, BEIOMCTB, IOCydapCT-
BEHHBIX KOMUTETOB U CAYKO0, popM B3auUMOIAEHCTBUS (PpeaepasbHBIX OPTaHOB,
OpraHOB CyOBEKTOB (peaepallii, MECTHOTO CaMOYIIPaBAEHUS B UCIIOAHUTEABHOM
BepTUKaAHU. [JaHHOE ITOAOKEHHEe HEeOoOXOQUMO 3aKPENUTh B BHUIE OTAEABHOM CTa-
TbU KaK B KoHcturynmm PP, Tak ¥ B KOHCTUTYIIUEX U yCTaBaX CyOBEKTOB e-
nepauyu [11, c. 292].
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Fundamentals of legal regulation
of the system of executive authorities
of the Russian Federation

S.S. Dobrynsky”

Annotation. The main advantages and disadvantages of legal regulation
of the system of executive bodies of the Russian Federation are analyzed,
a conclusion is made about its effectiveness in the formation of the system and
structure of federal executive bodies. Due to the lack of legislative consolidation
of the concepts of “system” and “structure” of executive authorities, it is pro-
posed to eliminate this gap by setting out paragraph 1 of Presidential Decree of
March 9, 2004 No. 314 “On the system and structure of federal executive bo-
dies” in the new edition.

Key words: system of federal executive bodies, structure of federal execu-
tive bodies, mixed electoral system.

For over 16 years now, the system of federal executive bodies has been
functioning in the Russian Federation, established by Decree of the President
of the Russian Federation dated 09.03.2004 No. 314 “On the system and struc-
ture of federal executive bodies” (hereinafter — Decree No. 314) [1], which im-
plied the creation of federal ministries, federal agencies and federal services in-
stead of the previously existing state committees, federal commissions, Russian
agencies, federal supervisors and state commissions. As a result of the adop-
tion of this Decree, 15 were transformed, 41 were formed (created), 3 were re-
named, and 24 federal executive bodies were abolished. Thus, in the process of
reforming the executive branch, more than 70 executive bodies of the federal
level appeared, including about 10 federal ministries and 30 federal agencies.
Federal services totaled 34 bodies [2].

Beginning in 2004 and ending in 2019, there have been constant changes
in the organization of federal executive bodies. If we follow their reform, we can
pay attention to the variety of forms of change, the nature of their intensity and
similar characteristic features.

During this period, about 50 decrees of the President of the Russian Fed-
eration were published, transforming the systemic and structural integrity of
executive bodies. With appropriate calculations, we can conclude that the
changes occurred with a frequency of every 90 days. The essence of the trans-
formation measures undertaken varied from formations to liquidations, from
a change in the subordinate sphere to renaming [3]. Of particular value are
those of Presidential decrees that approve the structure of federal executive bo-
dies. The number of such decrees is six. These include decrees of the President
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of the Russian Federation establishing the system and structure of federal ex-
ecutive bodies in 2004, 2007, 2008, 2012, 2018, 2019.

The presented normative acts form a more accurate idea of the principles
of activity of federal executive bodies. For example, Decree No. 314 is characte-
rized not only by the approval of a three-level system of executive power. It en-
shrines the functional and legal differentiation of responsibilities between min-
istries, agencies and services. Also, clarification of the formation of governing
apparatuses and regulations on federal executive bodies was carried out.

An interesting innovation is demonstrated by Decree of the President of
the Russian Federation dated May 21, 2012 No. 636 “On the Structure of
Federal Executive Bodies”. The novelty was to expand the powers of the depu-
ty federal minister. According to the Decree, the deputy could take responsi-
bility for the management of the federal agency under the jurisdiction of this
ministry [10].

It is important to note that the modern structure of federal executive bo-
dies is characterized by high rates of reform and reorganization. However, the
ratio of the pace and effectiveness of the change raises serious questions re-
lated to unresolved issues regarding the regulatory framework for the existence
of a system of executive bodies.

So, according to paragraph "d" of Art. 71 of the Constitution of the Rus-
sian Federation, the approval of the principles of the structure and functioning
of executive authorities is in the area of responsibility of the Russian Federa-
tion. But in the Constitution of the Russian Federation it is impossible to find
explanations about the belonging of this responsibility to any of the existing
posts or structures. According to paragraph 1 of Art. 76 of the Constitution of
the Russian Federation on subjects of competence of the Russian Federation,
federal constitutional laws and federal laws are adopted. This means that the
system of federal executive bodies should be fixed by law [4].

In the modern legal field, the systemic integrity of federal executive bodies
depends on the orders and decrees of the President of the Russian Federation.
The Constitutional Court of the Russian Federation gives an important expla-
nation on this issue in the decision of January 27, 1999, No. 2-p, “In the Case
of the Interpretation of Articles 71 (Clause “d”), 76 (Part 1) and 112 (Part 1) of
the Constitution of the Russian Federation” [2], referring to the decree of the
President of the Russian Federation. The explanation lies in the existence of an
alternative resolution of the controversial issue of the system of federal bodies
through other legal documents. Isolated cases of exact adherence to federal
laws are prescribed in the Constitution of the Russian Federation [2]. However,
this legal position of the Constitutional Court of the Russian Federation did not
give any arguments in favor of the validity of the dubious nature of legislative
fixation. Similar attempts were made by President of the Russian Federation
B.N. Yeltsin.

So, on March 1, 1995, in the State Duma of the Federal Assembly of the
Russian Federation, a draft federal law No. 95013722-1 “On federal executive
bodies” [3] was introduced by the President of the Russian Federation. The ex-
planatory note stipulates the adoption of a federal law on the basis of Art. 10,
p. 'D" Art. 71, part 1, article 76, parts 1, 2, 3, Art. 78, as well as Art. 112 of the
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Constitution of the Russian Federation. The legislative initiative of B.N. Yeltsin
remained without consideration until January 2003, in which she was recalled.
This year is characterized by the implementation of the initial stage in the ad-
ministrative reform of executive bodies in the Russian Federation.

The draft law “On Federal Executive Bodies” included subjects such as the
Government of the Russian Federation, federal ministries, and other executive
bodies in the system of executive power. The last category, in our opinion, re-
mains without the disclosure of semantic content. The current Presidential De-
cree approves the presence of 3 special bodies in the federal executive branch.
These bodies are federal ministries, federal services and federal agencies. The
above legal act establishes the powers and structure of federal bodies. Howev-
er, the issue of responsibility for reforming the system of executive authorities
remains unresolved. The bill empowers the President of the Russian Federation
in this matter (Articles 10, 11, 12). These provisions are practically imple-
mented by decree of the President of the Russian Federation.

This bill is not without controversy. In the context of the transition to
a market system of economic relations, the effectiveness of this law, which con-
sists in the mobility of the reorganization of the state apparatus of the execu-
tive branch, is undeniable. But the 1993 Constitution of the Russian Federa-
tion does not classify the position of the President of the Russian Federation as
an executive authority. Under the Constitution of the Russian Federation, the
President of the Russian Federation, being the head of state, is not included in
the system of separation of powers. The President ensures coordination be-
tween the activities of different branches of government, ensures the operation
of the entire state mechanism [9, p. 36], which contradicts the above bill,
which considers the President of the Russian Federation as the main source of
implementation of the executive branch.

This flaw was noted by the State Duma Committee. In the course of a tho-
rough review, the Committee also revealed the lack of specificity in the issue of
the existence of federal executive power formations and the lack of differentia-
tion between the subordinate bodies of the Government and the President of
the Russian Federation.

The bill of the President of the Russian Federation B.N. Yeltsin was ag-
gravated by the vagueness of constitutional language regarding executive
bodies. Consideration of a problematic issue in the prism of paragraph "d" of
Art. 71 defined it as the jurisdiction of the Federal Parliament. But the pro-
vision of a normative legal act introduces uncertainty into the understanding
of the legal semantic content of the status of the President of the Russian
Federation. Legal resolution of a controversial issue is possible with the de-
velopment of an appropriate bill introducing more responsibility into the ac-
tivities of the Federal Assembly of the Russian Federation. This will help to
eliminate the uncertainty in the process of forming the system of executive
authorities.

A serious problem is the lack of legal grounds in the form of a federal law
regarding the issue of streamlining the formation of executive bodies at the fed-
eral level. This opinion is shared by Yu. N. Starilov, where in one of his books
he defines the legal force of decrees of the President of the Russian Federation
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as the reason for the high pace of reform and the absence of static forms of ex-
istence of executive authorities [7].

The concept of the terms “system” and “structure” is absent in the Rus-
sian legislative space, which allows us to very often establish incorrect equality
between them, despite the fact that they are somewhat similar. This error ne-
gatively affects the formation of a single apparatus of the federal executive
branch [8].

Based on the foregoing, it is proposed to eliminate this gap by setting forth
in the next version of paragraph 1 of the Decree of the President of the Russian
Federation No. 314:

"1. To establish that the system of federal executive bodies is understood as
a complex of state bodies, grouped by organizational and legal forms, located
among themselves in strengthened, regular ties, forming a single whole for the
purpose of exercising executive power throughout the Russian Federation, based
on established jurisdictions and powers of the Russian Federation and constitu-
ent entities of the Russian Federation. The system of federal executive bodies in-
cludes federal ministries, federal services and federal agencies.”.

At the same time, it is proposed to supplement paragraph 1.1 of Presiden-
tial Decree No. 314, setting out as follows:

"1.1. To establish that the structure of federal executive bodies is a list of
federal executive bodies operating in the Russian Federation that have a clear
delineation of managerial functions, whose mutual arrangement in the system
of federal executive bodies is determined based on the management of their ac-
tivities by the President of the Russian Federation or the Government of the
Russian Federation.”.

The elimination of the above uncertainties and ambiguities in the legisla-
tive administrative space will increase the quality of the implementation of the
function of public administration. This is all the more relevant, according to
S.A. Komarov, in the light of the requirements for legislative fixing of the limits
of law-making powers of ministries, departments, state committees and servic-
es, forms of interaction between federal bodies, bodies of constituent entities of
the federation, and local self-government in the executive vertical. This provi-
sion must be consolidated as a separate article both in the Constitution of the
Russian Federation and in the constitutions and charters of the subjects of the
federation [11, p. 292].
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I'PAXAANGKHH A0XOA 8 HTAAHN.
GIIOPKI O 6TO COOTRETCTRHN KONGTHTVIIHH
H HOPMAM MEXKAVHAPOANOIO H €BPOIICHGKOIO IIPARA

A-H. Knnaep

AnHOTanusa. BaxXHLIM HOBOBBEAEHUEM [AS CHUCTEMBI COIL[MAABHOTO obec-
nedyeHusa WTaauum craa rpaXgaHCKUM aoxon. K mpeTeHaAyromM Ha €ro IoAyde-
HHE AWUIIAM [IPEeIbIBASIOTCS O4YeHb JKeCTKHUEe TpeOoBaHMs, He BCe U3 KOTOPBIX CO-
TAQCyIOTCS C IIPUHIIUIIOM HEAVWCKpUMHUHAINU. Peub uaeT o TpeboBaHUM IPOKU-
BaHU4 WHOCTpAaHIEB Ha TeppuTopun Utaauu B Tedyenue 10 aer. FOpucThI 1oaa-
raroT, YTO JaHHOe TpeboBaHHe IIPOTUBOPEYUT He TOABKO KOHCTUTYIINH CTpaHbI,
HO TaKzK€ HOPMaM €BPOIIEHCKOro M MEXIyHapOAHOro mpasa. B craTee npuBoO-
J4TCd JOBOMABI B IIOAAEPXKKY JAHHOHU ITO3UIIUHU.

KaAroueBbIe CAOBaA: IpakIJaHCKUU n0xXon, IIpaBo EBpomneiickoro corwsa, co-
IIHaAbHOE ofbecriedeHue, IIeHCHOHep, AUCKpUMHHarus, KOHCTHUTYIIMOHHBIH Cyn
Uraauu, EBponietickuii Cyn.

oraacHo cratbe 38 KoHcTutynmu UTaAbSHCKON pPecIyOAMKH «KazK-
ObIY rpaskIaHUH, KOTOPBIM HE UMeeT BO3MOKHOCTU paboTaTh U HyK-
JAIONUHUCAa B CpeCcTBax K CYIIECTBOBAHUIO, UMeEeT IPaBO Ha COIU-
AABHYIO IIOOAEPKKY W YCAYTH. Tpyaginuecs UMEIOT IIpaBoO Ha IIpe-
JOCTaBAEHHUE COPa3MEPHBIX UX MOTPEOHOCTSIM BBIIAAT B CAydae He-
CYaCTHOTO cAydasi, 00A€3HH, HHBAAUTHOCTH, CTAPOCTU U YBOABHEHUSD [1].
CucreMa coitasbHOTO obecriedeHuss MTaaAuu OCHOBBIBAETCS Ha ITPHHITHIIE,
COTAACHO KOTOPOMY AI0O0O# pabOTHHK MMEET IpPaBO Ha IIEHCHIO B COOTBETCTBUH
C HaAOTaMHM, KOTOPbIE OH BBINIAQYHUBAaA BO BPeMsI CBOEH TPYIOBOH OEeSITEABHOCTH.
PeaAnsanus 3Toro mpUHIIUIIA COCTOUT B 3alllUTE AHUIL, KOTOPhIEe HECIIOCOOHKI pa-
borath, OEOHBIX, a Tak:Ke PabOTHHKOB, MMEIOIINX IpaBo Ha meHcuio. Caemyer
OTMETHUTh, 4TOo ucxons u3 crared 2 u 3 Koncrutynum HUrasnun, mHOCTpaHHBIE
rpaskjaHe Tak>Ke UMEIOT I[IPaBO Ha IOAYYEeHHE ITEHCUU COPa3MEpPHOM OCYIIeCTB-
A€HHO¥ UMH TPYAOBOH NESITEABHOCTH. B 3TOM CMbICA€ OHH HaXOASTCHA B PABHOM
TIOAOKEHHUH C UTAABIHCKHUMU IpazkKIaHaMH.
B cdepy commaabHOTO OOEcCIiedeHUusT BXOOAT: MEIUIIMHCKOE OOCAYKUBaHHE,
CTpaxoBaHUE Ha cAydall 00A€3HU, CTpaxOBaHHE B CBA3M C MATEPUHCTBOM U OT-
IJOBCTBOM, CTPaxOBaHHE B CAy4Yae HWHBAAHUIHOCTH, IIEHCHOHHOE CTpPaxOBaHUE,
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CTpaxoBaHHE B CAydae IOTepU KOPMHAMIIA, CTPaXoBaHHE B CBA3U C HeCHacCT-
HBIMU CAyYassMHU Ha [IPOU3BOJACTBE U NPOPECCHOHAABHBIMU 3a00A€BAHUSIMU,
ceMelHOe cTpaxoBaHMeE, CTPaXOBaHHE B cAydae 0e3paboTHIlbI, rapaHTUPOBaH-
HBIM MUHUMAaABHBIN JOXOM U JOATOCPOYHAS IIOMOIIb.

Cucrema conmaspHOTO obecriedeHUs MTaaMM COCTOUT M3 TPEX CEKTOPOB,
HaxoAdIMUXCcd TIIoA yIpaBaeHHeM HalmoHaAbHOTO MHCTHUTyTa COIIMAABHOTO
obecnieuenusda (l'Istituto Nazionale di Previdenza Sociale (INPS), HarmmoHaabHOTO
HUHCTUTYyTa II0 CTPaAxXOBAaHHUIO OT HECYACTHBIX cAydaeB Ha pabore (Istituto
nazionale per l’assicurazione contro gli infortuni sul lavoro (INAIL) u Hamwuo-
HaABHOHM CAYzKOBI 3apaBooxXpaHeHus (Servizio Sanitario Nazionale (SSN) [24].

OpmHOM M3 HOBBIX COILIMAABHBIX BBINIAAT B MTaanuu cTaa rpaskIaHCKUN HOXOM
(reddito di cittadinanza) mnamu, ecan UCXOOUTH U3 €ro (PYHKIIMOHAABHOTO Ha3Ha4de-
HUYI — MUHUMAaABHBIN TapaHTHUPOBAHHBIN A0x0[4. BBeaeHMe rpak1aHCKOTro 40X00a
Ha3bIBAIOT OHOM M3 KAIOYEBBIX COILIMAABHBIX pedopM IMOCAEAHUX AeT B MrTaaum.
Ora BbINAaTa OblAa BBeleHA AeKpeT-3aKoHOM oT 28 suBapd 2019 roga Ne 4 [3].

IpasknaHCKUY AOXOM CTaA TAaBHBIM IPEABBLIOOPHBIM OOEHIaHHEM M BU3UT-
HOM KapTOYKOM MPaBO-IIOIIYAUCTCKOM IMapTUH «/IBHXKEHHE M[aTH 3BE3M
(Movimento S Stelle — MS5S). BnepBbie npeacTaBUTEAU 3TOU MapTUU CTaAU YAe-
"Hamu [lapaamenTa B 2013 rogy. B aToMm Ke roay oHH BBICTYIIHAU C 3aKOHOIIPO-
€KTOM O BBEEHHUU IpazkaaHCKoro moxoaa [14]. OH mpenaarascs Kak Mepa, Iie-
ABIO KOTOPOH ObIAM OBbI Oopbba ¢ 6ETHOCTHI0O U HEPABEHCTBOM, OOECIIeYeHHE CO-
IITMAABPHOM BKAIOYEHHOCTH, TapaHTUPOBAaHUE IIpaBa Ha TPYA, Ha cBoOoay BrIOOpa
paboThl, a TaKXKe IIpefocTaBA€HUE IIpaBa Ha MH(opMalluio u obpa3oBaHuUe.

[ToAygaTeAssMH DAHHBIX BBIIIAAT ITPEAIIOAATAAUCE TpakaaHe Mtaanu, rpaxk-
nane EC u TpeThux cTpaH, C KOTOPbIMH y WUTaanmm 3akAr0O49€HBI ABYCTOPOHHUE
JOTOBOPBI O COIIMAABHOM OOeCIIedeHHU. IJTO COBEPIIEHHOAETHHE AHIA Oe3pa-
OOTHBIE U MMEIOIIHUE MOXOM, KOTOPBIH paBe€H HWAH OOCTUTAET IIopora OemHOCTH,
B pasmepe 9 360 eBpo B roi, 4uto cocraBadeT MeHee 780 e€Bpo exKeMeCddIHO.
IpazkmaHckuM Ooxon 3aAyMblBascs KakK (pUHaHCOBas IIOAAep:KKa B pa3Mepe
780 eBpo mAmM momaata o 3Toid cymmel. ObpamiaeT Ha cebd BHUMAaHHE TaKKe
JAUTEABHOCTH BBINIAQT 3TOTO IIOCOOMSI, KOTOpas THIIOTETHYECKH Oblaa HE orpa-
HUYEeHa, €IUHCTBEHHBIM YCAOBHEM IIPEKpAllleHUS BBIIAAT OBIAO JIOCTHIKEHHE
MUHUMAaABHOTO ITopora noxoaa.

Yepes 5 aet B [JoroBope o dopMupOBaHUU [IpaBUTEABCTBA, MOAIMHNCAHHOM
[BmkeHueM S 3Be3n u Auroii CeBepa, rpaXJaHCKOMY AOXOAY U TI'PasKIaHCKOM
IIeHCHH OblAa IOCBSIIEHA BCETO OOHA CTPaHUIIA, Te OITHCcaHNe OBIAO JaHO AUIID
B obOiux ueprax. Tak, «rpaskIaHCKUU M0XOZ — 3TO Mepa, HalpaBA€HHas Ha
rpask/iaH, IIEABI0 KOTOPOH SIBAFETCS X BO3BpallleHHEe B COIIMAABHYIO U TPYIO-
BYIO KH3Hb rocyzapcrBa» [15]. Kpome Toro, ormedasoch, 4TO AHIIA, IIOAydalO-
IIMe I'pakAaHCKUH [0XO0M, MOTYT OTKa3aThCsd MAaKCHUMAaAbHO OT TPEX IIPEeIAOKe-
HUH paboThl 3a MoCAeAHHUE ABa roaa.

B HpIHemItHeM BHEe T'PakOaHCKHH O0xX0[ ObIA BBEAEH AEKPET-3aKOHOM OT
28 guBapsa 2019 roma Ne 4. [Iag npuoOpeTeHts IIpaBa Ha IPasKIaHCKUH J0X0/, 3asi-
BUTEAb IOAKEH yIOBAETBOPSTE psAny TpeboBaHui. [lepBaa rpymnmna TpedoBaHUil OT-
HOCHUTCSI K TPaKIaHCTBY, IPOKUBAHUIO U IIPeOhIBaHUIO. 3adBUTEAEM MOXKET ObITh
COBEPILIEHHOAETHEE AWII0, YIOBAETBOPSIOIIEE OMHOMY U3 CA€AYIOITHX KPUTEPHEB:

BO-IIEPBBIX, AUIIO gBAsSIeTCS I'paxkaaHuHoM Uraauu uau EC;

36



AH. Bunuaep I'paxaanckuri pyoxos B Uraan...

BO-BTOPBIX, AUII0 IBASETCS I'PasKIaHMHOM TPETHEro ToCyapcTBa U odaazia-
€T BUIOM Ha 3IKUTEABCTBO B EC, paspermamiyuM [IAUTEABHOE IITPOXKHUBaHHUE,
WA AUIIO 0€e3 TpaskaaHCTBa, o0Aaalollee aHaAOTHYHBIM BHAOM Ha XKHUTEABCTBO;

B-TPETBUX, FPaKAaHUH TPETHETO Ir'OCyAapPCTBa, SIBASIIONINUNACI YAEHOM CEMbU
rpaxkaannHa Uraanu nam EC, umeronmii mpaBo Ha BPEMEHHOE UAU ITOCTOSHHOE
[IPOKUBaHUE.

[ToHaTHE YA€HA CEMBU PaACKpPhIBAETCs B CTAThe 2 3aKOHOATEABHOIO JIEeKpe-
Ta oT 6 dpeBpans 2007 roma Ne 30. B HeM moa yaeHaAMU CEMBbH ITOHUMAIOTCS:
a) cympyra; 6) mapTHep, KOTOPBIM 3aKAIOYHUA C TpaxknaHuHoM EC 3apeructpupo-
BaHHBIM COI03 B COOTBETCTBHHM C 3aKOHOJATEABCTBOM OIHOTO U3 TIOCYAapCTB-
YAEHOB, IIPU YCAOBHUH, YTO 3aKOHOAATEABCTBO IIPHUHHMAIOIIET0 rocyJapcTBa IIpHU-
paBHUBAET 3apPETUCTPUPOBAHHBIN COI03 K Opaky, ¢ y4€TOM yCAOBHUH, IIPEIyCMOT-
PEHHBIX 3aKOHOAATEABCTBOM 3TOTO TOCYAapCTBa; B) AWIIA, POACTBEHHBIE ITO IIPH-
MOM HUCXOASIIEH AWMHUH, HeOOCTUrinne 21 roga HMAW MDKAWBEHIBI CaAMOTO AMIIA,
a TaKXKe €ro CyIpyra UAU IapTHEPA; I) AWUIIA, POACTBEHHBIE 110 IPSIMOM BOCXOISIIEH
AVIHUM, HAXOMAIIMECS Ha MXKAUBEHUH CaMOI0 AMIIA, €T0 CyIIpyra HAU HapTHepa [4];

B-4E€TBEPTBIX, AUII0, HAXOOAIIIEECH 10 MEXKAYHAPOMAHON 3alllUTOMN.

Kpome TOro, BasKHBIM YCAOBHEM SIBASIETCH IPOXKUBAHUE AWIlA HA TEPPUTO-
puu Hraauu B TedeHue MUHUMYM 10 AeT, mOcCAegHHE OABa Tofla M3 KOTOPBIX
JMOAXKHBI OBITH HEITPEPLIBHBIMH.

Caenyromast rpynna TpeboBaHUI — 3KOHOMHUYecKaasd. [IAs TOro, 4ToObI
IpeTeHa0BaTh Ha T'PasKAAaHCKUU O0XOM, INOA0BOM M0XOM CEMBbU [OAXKEH OBITh
MmeHee 9 360 eBpo, CTOUMOCTh HEABUKUMOCTHU B MTaAanu u 3a rpaHUllei, OTAUY-
HOM OT MecTa IIPoXKUBaHUu4, He noaxkHa npesbimatsh 30 000 eBpo. CroumocTh
ABUKHMOT'0 UMYIIECTBA (IO KOTOPBIM MOTYT IIOAPAa3yMeBAThCs AEIIO3UTHI, Te-
Kyllue cuyeTra, lleHHble OymMaru u T. 1.), He JoAXHa IpeBbiatb 6000 eBpo Ha
OZITHOTO YeAOBEKa, B 3aBHCHUMOCTH OT KOAMYECTBA YAE€HOB CEMbH 3Ta IIUdpa Mo-
KeT ObITh yBeandeHa 10 10 000 eBpo.

Ecamn B ceMbe 0Ooaee OByX OeTeH, TO HNPHU KazKIAOM IIOCAEAYIOIEM pebeHKe
nopor yBeanuuBaetrcd Ha 1000 eBpo. B caydyae Haauuus y KakKoro-aubo dseHa
CeMbU WHBaAUIHOCTH, IIOpPOr OymeTr yBeandeH ernie Ha S000 eBpo Ha KaiKIOTro
TAKOT'0 YA€HA, & €CAH TaKO€ AWIIO0 HE MOKET CAMOCTOSITEABHO Ce0s 00CAyKUBATh,
TO cymMma yBeanuutcd Ha 7 500 eBpo.

IpaxkmaHe cTpaH, He BXxoadaumx B EC, MOAXKHBI ITPECTaBUTh CIIEITHAABHbBIN
JOKYMEHT, BBIJAHHBIM KOMIIETEHTHBIM OPTaHOM HMHOCTPAHHOIO T'OCYyZapCTBa,
IepeBeeHHbIA Ha UTAABSIHCKUHN S3bIK U A€TAAM30BaHHBIA KOHCYABCKUM yYpesK-
neHueM Hraauu nad TOATBEPKAEHUS WX COOTBETCTBHUS BBIIIEITPUBEIECHHBIM
TpeboBaHUAM. Takol MOKYMEHT MOTYT HE IIPEeNOCTaBAATH 1) IpakjaHe CTpaH,
He Bxomdammux B EC, mMmeronme cTaTyc IOAUTHYECKOro OeKeHIa; 2) €eCAM MeXK-
AYHapOOHBIMH IOTOBOPaMU IIPEAYCMOTPEHO HHOe; 3) rpakigaHaM ToCydapcCTB,
He BxXomdaumwmx B EBpormedickuii Coro3, rie 1o OOBeKTHBHBIM IIPHYMHAM HEBO3-
MOZKHO ITOAYYHUTH TAKOH JOKYMEHT.

Tperba rpymnma TpeboBaHUM oOBeAUMHEHA IO Ha3BaHUEM «aApyrue Tpedo-
BaHUsa». YTOOBI MPETEHA0BATh HA ITOAyYEHHE TPaykKJaHCKOTO A0X04a HU OOWH U3
YAEHOB CEMbHU HE JOAXKEH UMETh B COOCTBEHHOCTH aBTOMOOHAU, IPUOOPETEHHbIE
3a 6 MecdlleB OO IIOAAYH 3aIlipoca Ha Mephbl IOAMAEP3KKH, IIPOTYAOYHBIE Cyaa
U KaTepa.
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3agBUTEAb HE [OAXKEH OBITH IIOABEPTHYT 3aKAIOUEHUIO IIOJ CTPaky U He
[OAKEH OBITH OCysKZleH B TedeHre 10 aAeT, IpeaInecTBYIOINX IIo1ade 3aIrpoca 3a
TaKHe IPECTYIIACHHS, KaK HallpuMep, y4acTHE B COI03aX, OCYIIECTBASIOIINX TEP-
POPUCTHYECKYIO OEATEABHOCTb U OESATEABHOCTH, HAIIPABACHHYIO IIPOTHB OCHOB
JeMOKpaTU4YeCcKoro IpaBornopsaka (cr. 270-6uc YK HMraauu), coBeplieHHe Tep-
popuctudeckoro akra (cr. 280 YK UTaauu), moxuiieHue AIOAeH B TEPPOPUCTUUE-
ckux neagx (cr. 289 YK Hraamu), ydyactue B Ma(HUO3HBIX coro3ax (cT. 416-0uc
YK Uraauu), maccoBble youiictBa (ct. 422 YK Hraaum), momieHHu4decTBO (cT. 640
YK Uraaun).

JAUTEABHOCTE BBIIIAAT TPaKAAHCKOIO JOXOZAa COCTaBASIET MakKCHUMyM 18 me-
CSLEB, II0 OKOHYAHUM 9TOT'0 IIEPHOA, BBIIIAATEI MOTYT OBITH BO30OHOBAEHBI, OJ1-
HaKO0, HEOOXOUM MecHlIl IIepephIBa.

CaenyroliM BaXKHBIM A PACCMOTPEHUSI BOIIPOCOM HIBASETCH MOPSA0K
IoJa4y 3adBACHHA U IIOAYYEHHS IPaKJaHCKOrO A0XOo[a. 3allOAHEHHAad aHKeTa,
rae 3a9gBUTEAb IIOATBEPXKIAET CBOE COOTBETCTBHE BCEM IIPUBEACHHBIM BBIIIIE
TpeboBaHUSIM, MOXKeET ObITH HallpaBA€Ha depe3 caT MuHHCTepCcTBa TPyAa U CO-
LIHaABHOM IIOAWTHKM, IIOlaHA B LIEHTPAX HAAOTOBOH IOANEPZKKH HAU B OTHEAE-
HUAX ITOYTHI.

AHKeTBI HallpaBAdioTcad B HalloHaABHBIM HHCTUTYT COLIMAABHOIO obecrieye-
HUdg B TedeHue 10 pabouux mHEH, rae IIpoBepsieTcs IIpeaoCcTaBA€HHAas MH(popMa-
IIUd B TeUYeHHe S5 pabodyux AHEeH Ha OCHOBAHHUH HMEIOIMXCS B apXUBE IAaHHBIX.
[Ipy OTCYyTCTBHM TaKOBBIX HAIIPABASIOTCH 3aIIPOChl B COOTBETCTBYIOILME OpraHbI.
Ecau Bce IpoBepKH IIPOIIAH YCIIEIITHO, 38 AUIIOM IIPU3HAETCS [IPaBO Ha IIOAYYEHHE
rpaskaaHcKkoro aoxoza. CTOUT OTMETUTBb, YTO BBINIAATHI OCYIIECTBALAIOTCS HE Ha-
AVYHBIMH [IEHEXKHBIMH CPEACTBaMH U He IlepeBoaMU Ha 0aHKOBCKHUM CUYET AHIIA,
a IIPemoCTaBAEHHEM [IEHEXKHBIX CYyMM Ha chelnuasbHylo Kaprty (Carta Reddito di
cittadinanza), KOTopyIo AHIIa TOAYYAIOT B IIOYTOBBIX OTAEACHUIX.

BaxkHBIM IBAGETCS TaK¥Ke TO, YTO YCAOBUSI MCIIOAB30BaHUA KapThl OTpaHHU-
4EeHBI, AUII0 HE MOXKET CHSTh BCE AEHBI'H U IIOTPATUTh UX Cpa3y, HallpuMep, Ha
pas3BaedyeHUd. KapTy MOXKHO HCIIOAB30BaTh CAELYIOIINM 00pas3oM:

— €3KEMECIYHO BO3MOXKHO CHATHE HAAWYHBIX B IIpenesax auMmura B 100 eBpo;

— COBEpIIATH IIAATEXKU 10 apPEHAE UAH I10 UIIOTEYHOMY KPEaUTY;

— OIIAAYMBATH BCe OBITOBBIE U MHBIE YCAYTH, KaK HAIIpUMeD, ITUTaHUe AeTei
B IIIKOABHBIX CTOAOBBIX;

— 10 31 uroag 2020 roma BO3MOXKHO HCIIOAB30BaHUE KapThl [AS OIIAATHI
KOMMYHAaABHBIX YCAYT Ha caiTe poste.it;

— IIOKYyIIaTh IPAKTUYECKH BCE BUABI IIOTPEOUTEABCKUX TOBAPOB U YCAYT.

[IpaBo Ha moAy4YeHHE TIpaskJaHCKOrO J0XO0[a MOXKET OBbITh yTepPSHO HAU OT-
paHu4eHo. AMIIO AHIIAETCH IIpaBa Ha IIOAYYEHHE IPakJaHCKOIO [0XOo[a B CAe-
OYIOMIUX CAy4dasax:

1) an110 He meAaeT 3asBA€HUS O HEMEOAEHHON MOTOBHOCTU BBIMTU Ha padoTy;

2) AMIIO HE NOAIMCHIBAET aKT O 3aHATOCTU HAM [lakT 0 colnaabHON UHTE-
rpanuy;

3) IpH OTCYTCTBHUU YBa*KUTEABHBIX IPUYHUH HE IPHUHUMAET y4acTUd B IIPO-
deccroHaAbHOM OOYYEHHH HUAU TIE€PENIOATOTOBKE;

4) He TPUHUMAaET HHU OTHOTO U3 TPEX IOCTYIIHBIIHNX IIPEOAOKEHUH O paboTe;

5) He coolmIaeT O IIOIBAECHUH OEeITEAPHOCTH, IIPUHOCHIIEH T0XOI;
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0) mIpu IIpoBepPKe BBISICHAETCS, YTO AHUII0 He HaMepeHo paboTaThk I1o HakimMy,
a 3aHUMAaeTCs HHAUBUAYaABHOH TPYZOBOHM AeATEeALHOCTBIO, HE cO00Iass 0b6 3ToMm.

CaenmyeT OTMETHUTB, YTO [AS AMII, IIPEIOCTABASIONIMX HEIOCTOBEPHYIO HH-
bopMalvio U MOOAOXKHBIE NOKYMEHTHI, IIPEAYCMOTPEHA YyIrOAOBHAsI OTBETCTBEH-
HOCTBb B BH/I€ 3aKAIOYEHHU IO CTPaKy Ha CPOK OT ABYX [0 IIIECTH AET (CTAThd
316-ter YK Uraaun).

V3 mpuBeeHHBIX paHee IIOAOXKEHHUH, O4eBUIHO, YTO TPeOOBaHUS K AUIIAM,
IIPETEHAYIOINM Ha IIOAYYEHHE IPaskJaHCKOI0 J0X0[4a O4€Hb CTPOTrHe. ITa CTPO-
TOCTH MOKET OBITH OOBICHHMA TeM (PAKTOM, UTO IIOAUTHYECKHE AUAEPHI XOTEAH
caepkaTh IIPeaBbIOOpPHOE O0elllaHue, OLHAKO, HE MOTAM CO3[aTh HEIIOCHABHOE
dprHaHcoBoe OpeMd nas OroakeTa rocygapcrna [22].

OOpartraer Ha cebs TOT PaKT, YTO CyOBEKTHUBHBIE TPpebOoBaHUS, KOTOPhIE CBH-
3aHbI, HAIIpUMeEpP, C TPasKIaHCTBOM HAU IIPOXKHWBAHUEM, IIOABEPrarOTCsI KPUTHUKE
CO CTOPOHBI UTAABSIHCKHUX IOPHUCTOB. B TpeboBaumsax K 10-AeTHEMY IIPOKUBAHUIO
Ha TeppuTopuu MTaanu MHOCTpPaHIEB yCMaTpPUBAETCS SIBHOE IIPOTHBOpPEYHE IIpa-
By EC, a umenHo, HapyuieHue cratbi 18 [loroBopa o (pyHKIIMOHHMpPOBaHNHU EBpo-
IIEMCKOTO COI03a, KOTopas 3allpellaeT AUCKPUMHHAIINIO 110 IIPHU3HAKY I'PasKIaHCT-
Ba, U craTbio 4 paHee paccMmorTpeHHoro Pernamenta 883/2004 o KoopamHaIUU
CHCTEM COIIMaABHOI'O OOecIieueHMs, KOTopasl yCTaHaBAMBaeT PaBE€HCTBO oOparlle-
HUga nad rpaxkaad EC B Borrpocax IOAy4YEHUA COLIMAABHBIX BbBIIIAAT.

Cyn EC yzxe maBHO BbIpa3HA CBOE€ MHEHHE OTHOCHTEABHO TPeOOBaHMs O IIPO-
KUBAHUU [AS IIeA€U MOAYYEHUSI COILIMaABHBIX BbINTAaT. Co CCBIAKOHM Ha, IIpeny-
CMOTPEHHBIN YYpeaUuTeAbHBIMU JOTOBOpPaMU, IPUHIIUII HeaucKpuMuHanuu, Cyn
yKaszaa, 4TO Takue TPedOBaHUS MOTYT IIPEACTaBAITE COO0M PopMy «3aMacCKHUPO-
BaHHOMW» MUCKPHMHUHAIIUU, IIOCKOABKY I'pakJaHe APYTHUX FoCyAapCTB-YAE€HOB He
MMEIOT TaKOI'0 e IIPOCTOTO AOCTyIIa K COIIMaAbHBIM BbIIIAQTaM, KaK IpazkaaHe
IIPUHHUMAIOIIEr0 rocygapcrBa. Takasa rmo3uiius Oblaa OTpaskeHa B PEHIeHUIX 10
neaaMm X. MedHIL npoTuB MUHHCTEPCTBA CEABCKOTO XO39HMCTBAa, IIPUPOAOIIOAB30BA-
HUS U peIiboroBcTBa 1997 r. [16], Komuccusa nmpotuB ArokceMOypra 2002 r. [17].

[TokazaTeAapHBIM TakxKe sgBasgeTcda pelleHre Cyna EC mo neay «Kommccuga
nnpotuB UrasbgHckod Pecriybamku» ot 16 suBapa 2003 r. [18], B koTopom Cyn
ycTaHoBHuA Hapyulenue HMraawmeit mpaBa Coro3a B TOM, 4YTO OAS JKHUTeAeH ObIAU
YCTaHOBAEHBI ABI'OTHBIE TapUMBbI [IAS ITOCEIIEHNsS MYHUIIUIIAABHBIX My3eeB. Cya
OTMETHA, YTO «IIPUHIIUII PAaBEHCTBA 3allpellaeT He TOABKO OTKPBITYIO MUCKPHU-
MHHAIWIO I10 HAITHOHAaABHOMY IIPU3HAKY, HO M BCE CKPBIThIE (DOPMBI OHUCKPH-
MHUHaIIUM, KOTOPblE B pe3yAbTaTe IIPHMEHEHHUS APYTUX KpUTepHeB nuddepeH-
MUaIlUU BEAYyT K TOMY XK€ pe3yAbTaTy. B 4acTHOCTH, Korja pedb UOET O Mepe,
KOTOpas IPOBOAUT PA3AWYHS MEXKAY AWIlIAMU I10 IPU3HAKY IIPOKUBAHULA, €CThb
PHCK, 4TO TaKoe TpeboBaHMUEe MOXKeT AeHCTBOBAThH dallle BCEro IIPOTUB I'pazKaaH
APYTUX TOCYAapCTB-YAEHOB, TaK KaK B OOABIIIMHCTBE CAy4YaeB HEPE3UIEHTHI —
3TO MHOCTPAHIIbI».

ToBops 0 AullaxX, He ABAFIOIIUXCS rpaskaaHaMu EC, TpeboBanud o 10-AeTHEM
ITPOKUBAHUH BCTYIIAIOT B IIpoTHUBOpedne co cratbed 14 [dupektunbl Ne 2009/50,
00 yCTaHOBAEHHH YyCAOBUI BBe3la W NpeObIBaHUSA TI'pazkJaH TPETbUX CTpPaH
B II€A9X BbICOKOKBaAU(UIIMPOBAHHOM paboThl, IIpHUpaBHUBAIOLIEH AUI], obOaa-
Jaronmx roAybo# KapTod, K rpakgaHaM B BOIIPOCax AOCTyIIA K COIIMAABHOMY
obecneyeHurio [8].
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Kpowme Toro, crarba 29 Jdupexktunbl No 2011/95 o cranmaprax Oad KBaAU-
durauu rpaxkiaaH TPEeThbUX CTPaH HUAU AUIL 6€3 rpaskJaHCTBa B KAYECTBE IIOAY-
yaTeAell MeKIyHapOAHOH 3allUThI, II0 €AUHOMY CTAaTyCy OAS OEKEHIIEB HUAU [JAS
AUWII, UMEIOIIUX IIPaBO Ha MJOIIOAHHUTEABHYIO 3aIllUTy, U II0 00BbEMY IIpegoCTaB-
ASIEMOM 3alIUThI, yCTAaHABAWBAET, YTO 3TH AWUIlA UMEIOT TaKOH K€ MOCTYII K CHC-
TeMe COITMaAbHOTO ODeCcredeHus, 4To U rpaxaane [23].

OTMmeudaeTcsl TakKe, YTO TpebOOBaHUA O IIPOKUBAHHUHU HE COBMECTUMEBI ¢ EB-
porefickol KOHBEHIIUEH 0 3alliTe IIpaB YeAOBeKa U OCHOBHBIX cBobox 1950 r.

B mpakTtrke EBpOIENCKOro cyza Iio IpaBaM 4YE€AOBEKa HE pa3 OTMEYaAOCh,
uyTo KOHBEHITUA He HararaeT Ha I'oCyJapCTBa-y4acTHUKOB 00s13aHHOCTH 110 pPeaAu-
3aIlMH CUCTEMBI COIIMaABHOH 3alllUThl U FapaHTHPOBAHHM OIIPEIEACHHOI'O YPOBHS
COITMAABHBIX ITOCOOMM, OMHAKO, €CAHU Ke TaKHe TapaHTHHU ObIAM YCTAHOBAEHBI, TO
UX IIPaBOBOE PETYAUPOBAHUE MOXKET OBITH ITOCTABAEHO IO BOIIPOC €r0 COOTBETCT-
BHs TToAOKeHUAM KOHBEHIIMH, a UMEHHO, cTaTbe 14, KoTopas 3ampeliaeT AObIe
dopmbl auckpuMuHaIUM [S]. IlpuMepaMy TakKHUX PEIIEHUH MOTYT CAYKUTH OEAO
«Caaesu ripotuB Utaaum» 1993 r., «Kya Ilyaspps npotus ®panimm» 2003 r.

B 1o ke Bpemsa, ECIIY noguepKHyA IIIUPOKYIO CBOOOAY YCMOTPEHHUH, KOTO-
POH MOAB3YIOTCH OTAEABbHBIE TOCyJapCTBa B OTHOIIEHHH COIMAABHBIX BBINAAT,
B 4aCTHOCTH, OTMETHUB, KaK AEUCTBYIOT OTAEAbHbIE HaIlMOHAABHBIE OpraHbl BAA-
CTHU, B CUAY HEIOCPEACTBEHHOTO 3HAHUS OCOOEHHOCTEeH, KOTOpPhIEe XapaKTepUu3y-
IOT UX OOIlleCTBa U COOTBETCTBYIOIIME IToTpeOHOCTH, B aT0# cBa3u Cyxa oTrMmeda-
€T, YTO yBasKaeT pEeLIeHHUd, IPUHSTHIE 10 COIIMaAbHBIM M 3KOHOMHUYECKHUM BO-
IpocaM HallMOHAABHBIM 3aKOHOOATEAE€M, €CAU TOABKO COOTBETCTBYIOIINE MepPhI
He OKazKyTCsd IBHO He0OOOCHOBaHHBIMU. [laHHad MO3UNUA Oblra OTpaskeHa B pe-
meHuax 1o aeaaM «Kapcon u apyrue npotus CoenmHeHHoro Kopoaescrar 2010 r.
U «Ay4dak 1poTusB lloapmm» 2007 r.

CrpacOyprckuii cyn ykKasbIBaeT, YTO O AUCKPHUMHHAIIUH PedYb UOET B TOM
cAydae, ecAu TpeboBaHHUd, YCTAHOBAEHHBIE TOCYAapPCTBOM, HE UMEIOT OOBEKTUB-
HOT'O U pa3yMHOI0 OIpaBAaHUs, TO €CTh OTCYTCTBYET IITPONOPIIMOHAABHOCTDL Me-
Ky UCIOAB3YEMBIMH CPENCTBAMHU U IIEABIO, Ha KOTOPYIO OHU HaIlpaBAEHBI (IEAO
«Henzsenkuit nporuB l'epmanum» 2005 r.). Cya oTMedaeT, YTO TOABKO «OYE€Hb
BECKHE IIPUYUHBI MOTYT yOemuTh, YTO pasAnudre B OOpallleHHH, OCHOBAHHOE
TOABKO Ha HAITMOHAABHOCTH, COOTBETCTBYeT KoHBeHIuM» (meao «Cu Amep 1po-
TuB ®pannum» 2009 r.).

MoTuBBI BbIpaBHUBaHUA OIOZKeTa W CHUIKEHHSA PACXOAHOU YaCTH, XOTH
U IBAFIOTCS 3aKOHHBIMH, HO HE COTAACYIOTCS C IIPHUHIIUIIOM ITPOIIOPIIMOHAABHO-
CTHU, B TOM CAy4dae, €CAU OHHU MCIIOAB3YIOTCS TOABKO [IASI HEOIIYIIIEHUS IIOAyYe-
HUSI COIIMAABHBIX BBINTAAQT MHOCTPAHIIAMHU, KOTOPhIE UMEIOT JOCTATOYHYIO CBS3b
C IPUHUMAIOIIUM T'OCyAapCTBOM, B KOTOPOM OHHU IIPOXKHUBAIOT Ha IIOCTOSHHOM
OCHOBE, a HAaIIPOTUB, UMEIOT [IOCTOSHHBIN BU/ Ha JKUTEABCTBO.

Hakoneri, TpeboBaHMe 00 OIIpeeA€HHOM CPOKEe MPOKUBAHUS HA TEPPUTO-
puu Vtaanum Oag IoAydeHUs IpaBa Ha T'PaskAaHCKHUE J0X0[ HE COOTBETCTBYET
Koucrutynuu crpaHsl.

KoucTuTynmoHHbIH cyn Mrtasnu He pa3 momdepKUBaA, YTO IIOCOOUS, «IIpem-
Ha3Ha4YeHHbIE IAsS OOecIledeHHs CPEeNCTB K cyllecTBoBaHUio» ([locTraHoBA€HHE
Koncrurynuonsnoro cyaa Ne 187 ot 2010 r. [19]), He MOryT CTaBUTHCA B 3aBHU-
CHMOCTB OT YCAOBHI, HarararmIux Kakue-Au00 orpaHudeHuda. K TaKuM yCcAOBHU-
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M OTHOCSTCH TpeOOBaHUS O HaAAWYUU T'PaKAaHCTBA, OIIPENEACHHOI'O BHIA
IIPOKUBAHUA U IIP., HAIIpUMep, TpeOoBaHUE O NMATHAETHEM IPOKHUBAHUU B pe-
ruoHe ([TocranoBaenue KoncruryimonHoro cyaa Ne 166 ot 2018 r.[20]).

B 3toMm mocraHoBaeHuu Cyn nNpu3HaA HEKOHCTHUTYLIMOHHBIM M HapyllIalo-
UM HOPHUHIUNBI Pa3yMHOCTHM U HEAUCKPHMUHAIIUU, AEKpeT-3akoH No 112 ot
2008 roma, B TO# 4acTH, B KOTOPOH IpeaycMaTpUBaeTcs TpeboBaHMe MSTHAET-
HETO ITPOKUBAHUA HaA TEPPUTOPHUH PETHOHA HAU NECATHAETHEIO IIPOKHWBAHHUS
Ha HallMOHAaABHOM TEPPUTOPHUH (TaK HA3bIBAEMOE JOATOCPOYHOE ITPOKHUBAaHUE)
TOABKO [ASI AWII, HE gBASIOIIUXCA rpaxkaaHamu EC, mgag moaydeHHs OOCTyIa
K IIOCOOUIO AL YIIAQTBI apeHAHOM IIAaThI, IPEAYCMOTPEHHOTO AT HEUMYIIUX
(Tak Ha3bpIBaeMbIil apeHIHbIH OOHYC).

Kpowme Toro, Koncrurynmonnsiit cya B [locranoBaenuu Ne 168 ot 2014 r. BBI-
CKa3aA CBOIO ITO3UIIHUIO B OTHOIIIEHUH 3aKOHA aBTOHOMHOM obaactu Baaae-m’Aocra,
B KOTOPOH ITIOMYEPKHYA, YTO «O0SI3aHHOCTD IIPOKMBAHUA B T€UYeHHE KaK MUHUMYM
8 AeT Ha TepPPUTOPUU 00AaCTH, KaK HEOOXOINMOE YCAOBHE JIASI TIOAYIEHHS MOCTYIIa
K ODOIIIECTBEHHOMY KHAUIITHOMY CTPOUTEABCTBY BEET K AUCKPUMUHAIINY IpaskKaaH
Coro3a, KOTOpBIE B 9TOM OTHOIIEHHUM JOAXKHBI UMETh PaBHBIE IIpaBa, YTO U I'PazK-
[JaHe IIPUHHMAIOLIEro rocymapcrBa (cT.24 [upekTuBBI 0 mnpaBax rpaxknaaH EC
U UX YAEHOB CEMbH Ha CBOOOMHOE IIEPENBHXKEHHE U BbIOOP MecTa KUTEALCTBA
B rocymapcrBa-daeHax Coro3a No2004/38/EC [0]). Takoe ke paBEHCTBO HOAIKHO
OBITH FrapaHTHUPOBAHO I'pazkIaHaM TPETbUX CTPaH, IIOCTOSHHO IIPOKHUBAIOIINM Ha
Teppuropuu Utaauu (cratba 11 dupexktunnl Noe 2003/109/EC o crartyce rpaxkaaH
TPETBUX CTPaH, SIBASIOIINXCH JOATOBPEMEHHBIMU pe3neHTaMy) [7].

Emre ogHMM MHTEPECHBIM B 3TOM CBSI3H CyAeOHBIM aKTOM siBAdeTcs [locTaHOB-
aenre KoucruryrmonHoro cyza Ne 107 ot 2018 r., KOTOPBIM OBIAO YCTAHOBAEHO,
4TO TpeboBaHUE O 15-A€THEM IPOKUBAHHUU JIAS TTOAYYEHHS IIPHOPUTETHOIO JOCTY-
Ia K JETCKUM callaM, YCTAHOBAEHHOE PETHOHAABHBIM 3aKOHOIATEABCTBOM BeHeTo,
ABASIETCS HEKOHCTUTYIIMOHHBIM [21]. [IpaBoe obocHoBanMe Cyzma BHAMTCS KpaiiHe
nuHTepecHbIM. Cyz IoaaraeT, 4TO BBEACHHE TAKOIO OIPAHUYEHHA ITPOTHBOPEYHUT
IIPUHIINILy PaBEHCTBA, TaK KaK OHO HE CYILIECTBYeT Pa3yMHOM M OOBEKTHBHOM CB4-
31 MeXKIy MPoKMUBaHUEM B BeHeTo u cutyanueil Heo0X0UMOCTH U HYKIbI.

TakuM o0pas3oM, XOTS BBeAEHHE T'PasKIaHCKOTO 0XO[a OLeHHUBAEeTCs II0-
AOKUTEABHO, HECMOTPS Ha KPHUTHUKY TOIO, YTO OH CAHIIKOM JIOPOT0 OOXOAUTCH
6romkeTy MTaanu, HEKOTOPhIE ero TPeOOBaHUS ABASIOTCH CAHIIKOM KECTKUMU,
a TpeboBaHME O OECATHAETHEM ITPOKHUBAHUU OAS WHOCTPAHIIEB BOOOIIE HE CO-
raacyercd c rnoaoxeHuamu Korncruryuuu, npasa EC, a Takske MeXIyHAPOIHOTO
npaBa. Ha ceromHamHuM OeHB BOIPOC O HEKOHCTHUTYLIMOHAABHOCTH I'pazKaaH-
CKOro aoxona nepen KoHCTHUTYIITMOHHBIM cynoM HMTaauu mocraBA€H He ObIA, OI-
HaKO, OYEBUIHO, YTO B CKOpoM BpeMeHH Cyn BBIHYKIEH OyZeT OILIeHUTH COOT-
BETCTBHE OEKpET-3aKoHa rnosoxkeHudaM KoHctutynuu. Kpome Toro, B KadecTBe
nperoauiasbHoro 3amnpoca B Cyn EC MmozkeT ObITH HampaBA€H BOIIPOC O COOT-
BETCTBHUH BBIIIECHA3BAHHOI'O ITOAOXKeHUd nnpasy EC.

BubauorpaduyecKHil CIIHCOK:
1. Koucturynusa HUraspgHckoit Pecriybamku / mep. ¢ uraa. A.Il. T'punbepra //
Kouctutyumm rocymapctB EBpomnenckoro coroza / Ilox obmr pexm. A.A. OKyHBKOBa. —
M.: UH®PA-M-HOPMA, 1997.

41



6(116)-2019 KpHanveckan muican

2. DECRETO DEL PRESIDENTE DELLA REPUBBLICA 30 giugno 1965, n. 1124.
Testo unico delle disposizioni per l'assicurazione obbligatoria contro gli infortuni sul
lavoro e le malattie professionali. (GU n.257 del 13-10-1965 — Suppl. Ordinario ).

3. DECRETO-LEGGE 28 gennaio 2019, n. 4 Disposizioni urgenti in materia di
reddito di cittadinanza e di pensioni. (19G00008) (GU n.23 del 28-1-2019).

4. Decreto Legislativo 6 febbraio 2007, n. 30 "Attuazione della direttiva
2004 /38 /CE relativa al diritto dei cittadini dell'Unione e dei loro familiari di circolare e
di soggiornare liberamente nel territorio degli Stati membri" pubblicato nella Gazzetta
Ufficiale n. 72 del 27 marzo 2007.

S. KoHBeHIMS 0 3alllUTe MpaB YeAOBeEKa M OCHOBHBLIX CBOOom oT 4 Hos0. 1950 1. //
Cob6panue 3akoHomateabcTBa PP. — 2001. — No 2. — CT1.163.

6. Directive 2004/38/EC of the European Parliament and of the Council
of 29 April 2004 on the right of citizens of the Union and their family members to
move and reside freely within the territory of the Member States amending Regulation
(EEC) No 1612/68 and repealing Directives 64/221/EEC, 68/360/EEC, 72/194/EEC,
73/148/EEC, 75/34/EEC, 75/35/EEC, 90/364 /EEC, 90/365/EEC and 93/96/EEC //
Official Journal of the European Union L 58, 30.4.2004, P. 77-123.

7. Council Directive 2003/109/EC of 25 November 2003 concerning the status of
third-country nationals who are long-term residents // Official Journal of the Euro-
pean Union. L 16, 23.1.2004, P. 44-33.

8. Council Directive 2009/50/EC of 25 May 2009 on the conditions of entry and
residence of third-country nationals for the purposes of highly qualified employment //
Official Journal of the European Union. L 155, 18.6.2009, P. 17-29.

9. Directive 2011/95/EU of the European Parliament and of the Council
of 13 December 2011 on standards for the qualification of third-country nationals or
stateless persons as beneficiaries of international protection, for a uniform status for
refugees or for persons eligible for subsidiary protection, and for the content of the
protection granted // Official Journal of the European Union. L 337, 20.12.2011,
P. 9-26.

10. Vivere e lavorare in Italia [Electronic resource] - Mode of access:
http:/ /www.integrazionemigranti.gov.it/normativa/procedureitalia/Pagine /Sicurezza-
Sociale.aspx (mara obpamenusa: 25.11.2019).

11. Pensioni e Lavoro |[Electronic resource] — Mode of access: https://www.
pensionielavoro.it/site/home/wikiprevidenza/a-chi-rivolgersi/is tituto-nazionale-
della-previdenza-sociale.html (zaTa obparenus: 25.11.2019).

12. Istituto nazionale per l’assicurazione contro gli infortuni sul lavoro — Mode of
access: https://www.inail.it/cs/internet/istituto/chi-siamo.html ((maTa obpamnienus:
25.11.2019).

13. Ministero della Salute [Electronic resource] — Mode of access: http://www.
trovanorme.salute.gov.it/norme/dettaglioAtto?id=21035&completo=true (mara ob6pa-
menud: 25.11.2019).

14. Disegno di Legge No 1148 Istituzione del reddito di cittadinanza nonche = delega
al Governo per l'introduzione del salario minimo orario: http://www.senato.it/service/
PDF/PDFServer/BGT/00814007.pdf (zaTa obpa-muenus: 25.11.2019).

15. CONTRATTO PER IL GOVERNO DEL CAMBIAMENTO // URL: https://
checkpointpromesse.it/wp-content/uploads/2018/09/contratto_gover  no.pdf#page=34
(zaTa obpareHus: 25.11.2019).

16. Judgment of the Court (Fifth Chamber) of 27 November 1997. H. Meints
v Minister van Landbouw, Natuurbeheer en Visserij. Reference for a preliminary rul-
ing: Raad van State — Netherlands. Regulation (EEC) No 1408/71 — Unemployment bene-
fit — Regulation (EEC) No 1612/68 — Social advantage — Discrimination based on na-
tionality — Residence condition. Case C-57/96. European Court Reports 1997 [-06689.

42


http://www.integrazionemigranti.gov.it/normativa/procedureitalia/Pagine/Sicurezza-Sociale.aspx
http://www.integrazionemigranti.gov.it/normativa/procedureitalia/Pagine/Sicurezza-Sociale.aspx
https://www.pensionielavoro.it/site/home/wikiprevidenza/a-chi-rivolgersi/is%20tituto-nazionale-della-previdenza-sociale.
https://www.pensionielavoro.it/site/home/wikiprevidenza/a-chi-rivolgersi/is%20tituto-nazionale-della-previdenza-sociale.
https://www.pensionielavoro.it/site/home/wikiprevidenza/a-chi-rivolgersi/is%20tituto-nazionale-della-previdenza-sociale.
https://www.inail.it/cs/internet/istituto/chi-siamo.html
http://www.trovanorme.salute.gov.it/norme/dettaglioAtto?id=21035&completo=true
http://www.trovanorme.salute.gov.it/norme/dettaglioAtto?id=21035&completo=true
http://www.senato.it/service/PDF/PDFServer/BGT/00814007.pdf
http://www.senato.it/service/PDF/PDFServer/BGT/00814007.pdf
https://checkpointpromesse.it/wp-content/uploads/2018/09/contratto_gover%20no.pdf#page=34
https://checkpointpromesse.it/wp-content/uploads/2018/09/contratto_gover%20no.pdf#page=34

AH. Bunuaep I'paxaanckuri pyoxos B Uraan...

17. Judgment of the Court (Fourth Chamber) of 20 June 2002. Commission of
the European Communities v Grand Duchy of Luxemburg. Failure by a Member State
to fulfil its obligations — Article 7(2) of Regulation (EEC) No 1612/68 — Freedom of
movement for workers — Article 43 EC -Freedom of establishment — Social advantages —
Guaranteed minimum income. Case C-299/01. European Court Reports 2002
[-05899.

18. Judgment of the Court (Sixth Chamber) of 16 January 2003. Commission of
the European Communities v Italian Republic. Failure to fulfil obligations — Free
movement of services — Non-discrimination — Articles 12 EC and 49 EC — Admission to
museums, monuments, galleries, archaeological digs, parks and gardens classified as
public monuments — Preferential rates granted by local or decentralised State authori-
ties. Case C-388/01. European Court Reports 2003 I-00721.

19. Corte costituzionale: [Electronic resource] — Mode of access: https://www.
cortecostituzionale.it/actionSchedaPronuncia.do?anno=2010&numero=187 (mata o06-
pameHuda: 25.11.2019).

20. Corte costituzionale: [Electronic resource] — Mode of access: https://www.
cortecostituzionale.it/actionSchedaPronuncia.do?anno=2010&numero=187 (mata o06-
paumenud: 25.11.2019).

21. Corte costituzionale: [Electronic resource] — Mode of access: https://www.
cortecostituzionale.it/actionSchedaPronuncia.do?anno=2018&numero=107 (mara o00-
pamenuda: 25.11.2019).

22. Giubboni S. Primi appunti sulla disciplina del reddito di cittadinanza. WP
C.S.D.L.E. "Massimo D'Antona".IT — 401/2019. 2019. P. 15.

23. CastriniLex. Discriminatorio il requisito della residenza decennale per il reddi-
to di cittadinanza? [Electronic resource] — Mode of access: https://canestrinilex.
com/risorse/e-legittimo-reddito-di-cittadinanza/ (mara obpamenus: 25.11.2019).

24. Vivere e lavorare in Italia [Electronic resource] — Mode of access: http://www.
integrazionemigranti.gov.it/normativa/procedureitalia/Pagine/Sicurezza-Sociale. aspx
(mara obparenus: 25.11.2019).

Oaa nuTupoBaHusa: Kurunep /.H. I'paxknanckuii goxon B HMraamum. Criopbl 0 ero coor-
BETCTBUU KOHCTUTYIIMH M HOPMaM MeXKIyHapoJHOTO U eBpoIleiickoro npasa // IOpunuueckas
MbICAE. — 2020. — No 1. — C. 35-43.

Civil revenue in Italy. Disputes
on its compliance with the constitution
and the standards of international and European law

D.N. Kintsler*

Annotation. An important innovation for Italy's social security system
was civilian income. Persons applying for it receive very stringent requirements,
not all of which are consistent with the principle of non-discrimination. We are
talking about the requirement for foreigners to stay in Italy for 10 years. Law-
yers believe that this requirement contradicts not only the country's Constitu-

* Kintsler Daria Nikolaevna, 2nd year student of the Moscow State Institute of International Rela-
tions, Ministry of Foreign Affairs of the Russian Federation in the direction of “EU Law and the Legal Ba-
sis of Integration Processes”. E-mail: kin-darya@yandex.ru

Scientific advise — Yegorova Ekaterina Nikitichna, PhD in Law, Deputy Dean of the International
Law Faculty of the Moscow State Institute of International Relations (University) of the Ministry of Foreign
Affairs of the Russian Federation, Associate Professor of European Law. E-mail: katemgimo@gmail.com

43


https://www.cortecostituzionale.it/actionSchedaPronuncia.do?anno=2010&numero=187
https://www.cortecostituzionale.it/actionSchedaPronuncia.do?anno=2010&numero=187
https://www.cortecostituzionale.it/actionSchedaPronuncia.do?anno=2010&numero=187
https://www.cortecostituzionale.it/actionSchedaPronuncia.do?anno=2010&numero=187
https://www.cortecostituzionale.it/actionSchedaPronuncia.do?anno=2018&numero=107
https://www.cortecostituzionale.it/actionSchedaPronuncia.do?anno=2018&numero=107
https://canestrinilex.com/risorse/e-legittimo-reddito-di-cittadinanza/
https://canestrinilex.com/risorse/e-legittimo-reddito-di-cittadinanza/
mailto:kin-darya@yandex.ru

6(116)-2019 KpHanveckan muican

tion, but also the norms of European and international law. The article argues
in support of this position.

Keywords: civil income, European Union law, social security, pensioner,
discrimination, Italian Constitutional Court, European Court.

According to article 38 of the Constitution of the Italian Republic, “every
citizen who is unable to work and in need of livelihood has the right to social
support and services. Workers have the right to provide benefits commensurate
with their needs in the event of an accident, illness, disability, old age, and
dismissal” [1].

Italy's social security system is based on the principle that any employee
has the right to a pension in accordance with the taxes that he paid during his
career. The implementation of this principle is to protect people who are unable
to work, the poor, as well as workers with the right to retirement. It should be
noted that on the basis of articles 2 and 3 of the Italian Constitution, foreign
citizens are also entitled to receive a pension proportionate to their work. In
this sense, they are on an equal footing with Italian citizens.

Social security services include: medical care, health insurance, maternity
and paternity insurance, disability insurance, pension insurance, insurance in
case of loss of a nurse's benefit, insurance against industrial accidents and oc-
cupational diseases, family insurance, unemployment insurance, guaranteed
minimum income and long-term assistance.

Italy's social security system consists of three sectors managed by the Na-
tional Social Security Institute (l'Istituto Nazionale di Previdenza Sociale (INPS),
the National Institute for Work Accident Insurance (Istituto nazionale per 1'as-
sicurazione contro gli infortuni sul lavoro ( INAIL) and the National Health Ser-
vice (Servizio Sanitario Nazionale (SSN) [24].

One of the new social benefits in Italy is civilian income (reddito di cittadi-
nanza) or, based on its functional purpose, the minimum guaranteed income.
The introduction of civilian income is called one of the key social reforms of re-
cent years in Italy. This payment was introduced by decree-law of January 28,
2019 No. 4 [3].

Citizenship income has become the main campaign promise and the
hallmark of the right-populist party “Five Star Movement” (Movimento 5 Stelle —
MSS). For the first time, representatives of this party became members of Par-
liament in 2013. In the same year, they came up with a bill introducing civi-
lian income [14]. It was proposed as a measure whose goal would be to com-
bat poverty and inequality, ensure social inclusion, guarantee the right to
work, freedom of choice of work, and provide the right to information and
education.

The recipients of these payments were supposed to be Italian citizens, citi-
zens of the EU and third countries with whom Italy has concluded bilateral so-
cial security agreements. These are adults who are unemployed and have an
income that is equal to or reaches the poverty threshold of 9,360 euros per
year, which is less than 780 euros per month. Civil income was conceived as
financial support in the amount of 780 euros or surcharge up to this amount.
Also noteworthy is the duration of the payment of this allowance, which was
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hypothetically unlimited, the only condition for the termination of payments
was to achieve a minimum income threshold.

After 5 years, in the Agreement on the formation of the Government,
signed by the 5 Star Movement and the League of the North, only one page was
devoted to civilian income and civilian pension, where the description was giv-
en only in general terms. So, “civic income is a measure aimed at citizens, the
purpose of which is to return them to the social and labor life of the state” [15].
In addition, it was noted that individuals receiving a civilian income can refuse
at most three job offers in the last two years.

In its current form, civilian income was introduced by Decree-Law No. 4 of
January 28, 2019. In order to acquire the right to a civilian income, an appli-
cant must satisfy a number of requirements. The first group of requirements
relates to citizenship, residence and stay. An applicant may be an adult who
satisfies one of the following criteria:

firstly, the person is a citizen of Italy or the EU;

secondly, the person is a citizen of a third state and holds a residence
permit in the EU, permitting long-term residence, or a stateless person holding
a similar residence permit;

thirdly, a citizen of a third state, who is a member of the family of a citizen
of Italy or the EU, who has the right to temporary or permanent residence.

The concept of a family member is disclosed in Article 2 of Legislative De-
cree of February 6, 2007 No. 30. In it, family members are understood to mean:
a) the spouse; b) a partner who has entered into a registered union with an EU
citizen in accordance with the legislation of one of the member states, provided
that the legislation of the receiving state equates the registered union with
marriage, taking into account the conditions provided for by the legislation of
that state; c) persons related in a direct descending line who have not reached
the age of 21, or dependents of the person himself, as well as his spouse or
partner; d) persons related in a straight ascending line who are dependent on
the person himself, his spouse or partner [4];

fourthly, a person under international protection.

In addition, an important condition is the residence of a person in Italy for
at least 10 years, the last two years of which must be continuous.

The next group of requirements is economic. In order to qualify for civilian
income, the annual family income must be less than 9,360 euros, the value of
real estate in Italy and abroad, different from the place of residence, should not
exceed 30,000 euros. The value of movable property (which may include depo-
sits, current accounts, securities, etc.) should not exceed 6,000 euros per per-
son, depending on the number of family members this figure can be increased
to 10,000 euros.

If the family has more than two children, then with each subsequent child
the threshold increases by 1000 euros. If a family member has a disability, the
threshold will be increased by another 5,000 euros for each such member, and
if such a person cannot serve himself, the amount will increase by 7,500 euros.

Citizens of countries outside the EU must submit a special document is-
sued by the competent authority of a foreign state, translated into Italian and
legalized by the Italian consular office to confirm their compliance with the
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above requirements. Such a document may not be provided by 1) citizens of
non-EU countries with political refugee status; 2) unless otherwise provided by
international treaties; 3) citizens of countries outside the European Union,
where for objective reasons it is impossible to obtain such a document.

The third group of requirements is combined under the name “other re-
quirements”. To qualify for civilian income, no family member should own cars
purchased 6 months before submitting a request for support measures, plea-
sure boats and boats.

The applicant should not be detained and should not be convicted for
10 years prior to filing a request for such crimes as, for example, participation
in unions engaged in terrorist activities and activities against the foundations
of a democratic rule of law (Article 270 bis CC Italy), the commission of a ter-
rorist act (Article 280 of the Criminal Code of Italy), kidnapping for terrorist
purposes (Article 289 of the Criminal Code of Italy), participation in mafia un-
ions (Article 416 bis of the Criminal Code of Italy), massacres (Article 422 of the
Criminal Code of Italy) , fraud (Article 640 of the Criminal Code of Italy).

The duration of payments of civil income is a maximum of 18 months, at the
end of this period, payments can be renewed, however, a month break is required.

The next important issue to consider is the procedure for submitting an
application and obtaining civil income. A completed questionnaire, where the
applicant confirms his compliance with all the above requirements, can be sent
through the website of the Ministry of Labor and Social Policy, submitted to tax
support centers or post offices.

Questionnaires are sent to the National Institute of Social Security within
10 business days, where the information provided is checked within 5 business
days on the basis of the data available in the archive. In the absence of such
requests are sent to the relevant authorities. If all checks have been successful,
the person is recognized as entitled to receive civilian income. It is worth noting
that payments are not made in cash or by transfers to a person’s bank ac-
count, but by the provision of money to a special card (Carta Reddito di citta-
dinanza) that people receive at post offices.

It is also important that the conditions for using the card are limited,
a person cannot withdraw all the money and spend it immediately, for exam-
ple, for entertainment. The card can be used as follows:

— monthly cash withdrawal within the limit of 100 euros;

— make payments on lease or on a mortgage loan;

— pay for all household and other services, such as meals for children in
school canteens;

— until July 31, 2020, you can use the card to pay for utilities on the site
poste.it;

— buy almost all types of consumer goods and services.

The right to a civilian income may be lost or limited. A person is deprived
of the right to receive civilian income in the following cases:

1) the person does not make statements about immediate readiness to go
to work;

2) the person does not sign the employment act or the Social Integration
Pact;
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3) in the absence of valid reasons, does not take part in vocational training
or retraining;

4) does not accept any of the three job offers received;

5) does not report the appearance of income-generating activities;

6) upon verification, it turns out that the person does not intend to work
for hire, but is engaged in individual labor activity, without informing about it.

It should be noted that for persons providing false information and false
documents, criminal liability is provided in the form of detention for a period of
two to six years (article 316-ter of the Italian Criminal Code).

From the above provisions, it is obvious that the requirements for individ-
uals applying for civilian income are very strict. This severity can be explained
by the fact that political leaders wanted to keep the election promise, however,
they could not create an unbearable financial burden for the state budget [22].

It is noteworthy that subjective requirements that are related, for example,
to citizenship or residence, are criticized by Italian lawyers. The requirements
for a 10-year stay of aliens in Italy show a clear contradiction to EU law, name-
ly, a violation of Article 18 of the Treaty on the Functioning of the European
Union, which prohibits discrimination on the basis of citizenship, and Article 4
of the previously discussed Regulation 883/2004 on coordination of social se-
curity systems, which establishes equality of treatment for EU citizens in mat-
ters of receiving social benefits.

The EU court has long expressed its opinion regarding the requirement of
residence for the purpose of receiving social benefits. With reference to the
principle of non-discrimination provided for by the Memorandum of Associa-
tion, the Court indicated that such claims could constitute a form of “masked”
discrimination, since citizens of other member states did not have the same
easy access to social benefits as citizens of the host state. This position was re-
flected in the decisions in the cases of H. Mainz v. Ministry of Agriculture, Na-
ture Management and Fisheries 1997 [16], Commission against Luxembourg
2002 [17].

Also indicative is the decision of the EU Court in the case “Commission
against the Italian Republic” of January 16, 2003 [18], in which the Court
found a violation by Italy of the Union’s right that preferential rates were estab-
lished for residents to visit municipal museums. The court noted that “the
principle of equality prohibits not only open discrimination on the basis of na-
tionality, but also all latent forms of discrimination that, as a result of applying
other differentiation criteria, lead to the same result. In particular, when it
comes to a measure that distinguishes between persons on the basis of resi-
dence, there is a risk that such a requirement may act most often against citi-
zens of other member states, since in most cases non-residents are foreigners.

Speaking about non-EU citizens, the requirements for 10 years of resi-
dence contradict Article 14 of Directive No. 2009/50, on the establishment of
entry and stay conditions for third-country nationals for the purpose of highly
qualified work that equates those with a blue card with citizens in matters of
access to social security [8].

In addition, Article 29 of Directive No. 2011/95 on standards for qualify-
ing third-country nationals or stateless persons as recipients of international
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protection, for a single status for refugees or for persons entitled to additional
protection, and for the scope of protection provided, establishes, that these in-
dividuals have the same access to the social security system as citizens [23].

It is also noted that accommodation requirements are not compatible with
the 1950 European Convention for the Protection of Human Rights and Fun-
damental Freedoms. In the practice of the European Court of Human Rights,
it has been repeatedly noted that the Convention does not impose on states
parties the obligation to implement a social protection system and guarantee
a certain level of social benefits, however, if such guarantees were established,
their legal regulation may be called into question its conformity with the provi-
sions of the Convention, namely article 14, which prohibits any form of dis-
crimination [5]. Examples of such decisions are the case of Salezi v. Italy, 1993,
and Qua Puaerre v. France, 2003.

At the same time, the ECHR emphasized the wide margin of appreciation
enjoyed by individual states in relation to social benefits, in particular by not-
ing how individual national authorities act, due to their direct knowledge of the
characteristics that characterize their societies and their respective needs. In
this connection, the Court notes that respects the decisions taken on social
and economic issues by the national legislator, unless the relevant measures
are clearly unreasonable. This position was reflected in the decisions in the
cases of Carson and Others v. The United Kingdom 2010 and Luchak v. Poland
2007.

The Strasbourg court points out that discrimination is involved if the re-
quirements established by the state have no objective and reasonable justifi-
cation, that is, there is no proportionality between the means used and the
purpose for which they are aimed (Nedzvecki v. Germany 2005). ) The Court
notes that only “very good reasons can convince us that a difference in treat-
ment based on nationality only is consistent with the Convention” (Sea Amer
v. France 2009).

The motives for equalizing the budget and reducing expenditures, al-
though they are legitimate, are not consistent with the principle of proportio-
nality if they are used only to prevent the receipt of social benefits by foreigners
who have sufficient contact with the host state in which they reside on a per-
manent basis on the contrary, they have a permanent residence permit.

Finally, the requirement of a certain period of residence in Italy to obtain
the right to a civilian income does not comply with the Constitution of the
country.

The Italian Constitutional Court has repeatedly emphasized that benefits
“intended to ensure livelihoods” (Constitutional Court ruling No. 187 of 2010
[19]) cannot be made dependent on conditions imposing any restrictions. Such
conditions include requirements for citizenship, a certain type of residence,
etc., for example, a requirement for five years of residence in the region (Consti-
tutional Court ruling No. 166 of 2018 [20]).

In this ruling, the Court found unconstitutional and violating the prin-
ciples of reasonableness and non-discrimination, Decree-Law No. 112 of 2008,
in so far as it requires five years of residence in the region or ten years of resi-
dence in the national territory (the so-called long-term residence) only for per-
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sons non-EU citizens to gain access to the allowance for the payment of rent
provided for the poor (the so-called rental bonus).

In addition, the Constitutional Court, in Resolution No. 168 of 2014, ex-
pressed its position regarding the law of the autonomous region of Valle d'Aos-
ta, in which he emphasized that “the obligation to stay for at least 8 years in
the region, as a necessary condition for obtaining access to public housing
leads to discrimination against citizens of the Union, who in this respect must
have equal rights, as citizens of the host state (Article 24 of the Directive on the
rights of EU citizens and their family members to free movement and choice of
residence in the Member States No. 2004/38 / EC [6]). The same equality must
be guaranteed to third-country nationals residing permanently in Italy (Article
11 of Directive No. 2003/109 / EC on the status of third-country nationals
who are long-term residents [7]).

Another interesting judicial act in this regard is the Decree of the Consti-
tutional Court No. 107 of 2018, which established that the requirement of
15 years of residence for priority access to kindergartens, established by the
regional legislation of the Veneto, is unconstitutional [21]. The right justifica-
tion of the Court seems extremely interesting. The Court considers that the im-
position of such a restriction is contrary to the principle of equality, since it
does not exist a reasonable and objective connection between living in Veneto
and a situation of necessity and need.

So, although the introduction of civilian income is assessed positively, de-
spite criticizing that it costs too much to Italy’s budget, some of its require-
ments are too strict, and the requirement of ten-year residence for foreigners is
generally not consistent with the provisions of the Constitution, EU law, as well
as international rights. To date, the question of the unconstitutionality of civi-
lian income has not been raised before the Italian Constitutional Court, howev-
er, it is obvious that in the near future the Court will have to assess the con-
formity of the decree-law with the provisions of the Constitution. In addition, as
a prejudicial request to the EU Court, the issue of compliance of the above pro-
vision with EU law may be sent.
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AHHOTaIHsI. ABTOP CTaThbU Ha OCHOBE 3akKOHomaTeAbcTBa CoOeqUHEHHBIX
[IITaToB AMepHKHU B chepe HECOCTOATEABHOCTH (0aHKPOTCTBA), IPEXKIe BCETo Ha
npumMmepe Komekca 3akoHa o 6aHKpoTcTBe 1978 roma, pacKphIBaeT HNPOLEIypPy
6aHKpOTCTBA U Chepy AesaTEeABPHOCTH OJOBEPUTEABHBIX yIpaBasionux. Ha ocHoBe
TOAKOBaHHSI HOPM IIpaBa aHaAAW3UPYeT I[IPaBOBOM CTaATyC [AOBEPUTEABHBIX
ynpaBagromnmx CIHIA. B craTbe meaaeTcs BBIBOL O TOM, YTO Hpolleaypa OaH-
KporctBa B CoenuHeHHBIX [llTatax AMepuKkH 00AamaeT IMOAOKUTEABHBIMU U OT-
pULlaTeABHBIMU dYepTaMHU. [loaokuTeAbHasT CTOPOHA 3aKAIOYAETCS B TOM, YTO
Y HECOCTOSITEABHOT'O AUIIA €CTh BO3MOXKHOCTH HAa4daTh KU3HBb «C YUCTOI'O AHCTA»,
He uMesi 0093aTEABCTB U JOATA, XOTs 3aIllUCh B KPEAUTHON UCTOPHUU AUIIA O ITPHU-
3HaHUHU ODAHKPOTOM XpaHUTCA Ha npoTskeHuu 10 aer.

KAloueBbI€ CAOBA: HECOCTOSITEABHOCTH (0aHKPOTCTBO); MOBEPHUTEABHBIHN
YIPaBASIIONINH; (pelepasbHBIN YITPABASIONINN; aIMUHHUCTPATOPLI OAHKPOTCTBA;
3akoHomareAbLcTBO CIIIA.

epMUH «0aHKpPOTCTBO» IogBHACA B Poccuum He Tak maBHOo. Cama

Ipoleaypa AOBOABHO CAOXKHA U [Ad OoAee TOYHOIO ITOHUMAaHUS

BCEH CYIIIHOCTH OaHKPOTCTBA, HEOOXOOHMMO ITPHOETHYTH K OIBITY

apyrux crpad, B dyactHocTu CIIIA. HecocTosaTeARHOCTH (0QHKPOTCT-

BO) — IpU3HaHHAad apOUTPaKHbIM CYIOM HECIIOCOOHOCTH JIOAKHHUKA
B IIOAHOM O0BEME yIOBAETBOPHUTH TPeOOBaHUS KPEIUTOPOB IO AEHEXKHBIM 00s-
3aTeAbCTBAM, O BBINIAATE BBIXONHBIX ITOCOOUH M (MAM) 00 omaaTe Tpyaa AHWIL, pa-
OoTaromyx uAM paboTaBIIUX II0 TPYAOBOMY OOTOBOPY, W (MAM) UCIIOAHUTH OOSI-
3aHHOCTD II0 yIIAaTe 00s13aTeAbHBIX maaTexkel [1].

* CraTbs OIyOAMKOBAHA 34 CYET CPEACTB MeXperHOHaABHOM OOIIeCTBEHHOM opraHu3aruu «MeK-
peruoHasbHasa acCcolMallis TEOPETUKOB I'OCyAapcTBa U IIpaBanr.

* IlaHoea A.A., ctymeHTKa WHCTHUTyTa 32a0YHOTO M OTKPBITOTO OOpa30BaHHS II0 HAIIPABACHHUIO
«tOpuct nmas gactHOro Ou3Heca W BaacTH» PUHAHCOBOIO yHHUBepcuTeTa IpH IIpaBuTeabcTBe Poccuiickoi
®enepanmu. E-mail: lika.panova@list.ru

Hayunbrii pykoBoauteab — ITonoea AnHa BnaducnagosHa, mpodeccop [lemapramMeHTa IPaBOBOTO
PEeryAupoBaHMsI 9KOHOMUYECKOM AedaTeAbHOCTH PHUHaHCOBOro yHHUBepcuTeTa Ipu IIpaButeasctBe Poccuii-
ckoit Penepanumr. E-mail: anna0710@yandex.ru

52


mailto:lika.panova@list.ru
mailto:anna0710@yandex.ru

A.A. ITanoga K Bonpocy 0 npagoBOM CTATYCE...

B Coenunennnix lllTaTax AMepUKHU JeAa O OAHKPOTCTBE PETyAHUPYIOTCS Ha
denepassHOM ypoBHe KomekcoMm 3akKoHOB o0 GaHKporcTBe [20], B KOTOPOM per-
AAMEHTHPYIOTCS CA€LYyIOIHe THIIBI IIPoIleayp OaHKPOTCTBA OTAEABHO II0 TAaBaM:
BO-IIEPBBIX, Jsukeudayust (raaBa 7 — pasgeabl 701-784); BO-BTOPBIX, pe2yupo-
gaHue 001208 myHuyunaniumema (raaBa 9 — pasgeas: 901-946); B-TpeTbUX, pe-
opearusayus (raaBa 11 — pasaear: ¢ 1101 o 1174); B-4eTBEPTHIX, pe2yuposa-
Hue 001208 cemetiHoz20 hepmepa uiu poulbarKa ¢ peaynsipHoim 20008biM 00X000M
(raaBa 12 — pazmeant 1201-1231); B-TIATBIX, KOppeKmMuposka 001208 pu3uueckKo-
20 uya ¢ peayaspHoim 0ooxooom (raaBa 13 — paszneart 1301-1330).

Hanzop, KOHTpoAb U cyneOHOe IIPOH3BOACTBO B IIpolieAype OaHKPOTCTBA
ocytrecTBAgI0T Cyapl 10 geaaM O DaHKPOTCTBE — 3TO CHUCTeMa CyAneOHBIX opra-
HOB, CO3/IaHHad B COOTBETCTBHUHU C nepBoi crarbedl Koncturynuu CIIA [7]. dei-
CTBYyIOIIlasl CUCTeMa CyaoB obpa3oBaHa perreHueM Konrpecca CIIIA B 1978 romy,
Hadaaa PyHKIIMOHUPOBATh ¢ 1 anpead 1984 roxa.

Cympl 1o meaaM O OaHKPOTCTBE ABASIOTCH CTPYKTYPHBIMHU ITIOAPA3IEAE-
HUSMHU (PeaepPasbHbIX OKPYKHBIX CYA0B, UCKAIOUUTEABHOH KOMIIETEHIUEeH KO-
TOPBIX SIBASIETCS PacCMOTpPeHHe aeA o baHKpoTCcTBe. PaccMoTpeHHe TakKUX Iea
OTHOCHUTCSH K IOPUCAUKIIUM TOABKO denepasbHbIX cyaoB. Cyapl IITAaTOB 3TUM
IIpaBOM HE HAJEAEHBI, IIOCKOABKY 3aKOHOJATEABHOE PETYAHNPOBAHHE BOIIPOCOB
6aHKpPOTCTBA OTHOCUTCS K (peepasbHOMY ypoBHIO [2]. B kaxaom u3 94 dene-
PaABHBIX CyI0B C(POPMUPOBaH CyAeOHBIH cocTaB, 3aHUMAIOIIHUHCA pa3pernieH-
eM zeA o baHKpoTcTBe [8].

Cynpga 1o pgeaaM o OaHKpPOTCTBE Ha3HadaeTCsd Ha JOAKHOCTH CPOKOM Ha
14 aer dPenepanbHbIM aneandariioHHBIM cyznoM CIIIA Toro okpyra, B KOTOPOM AeH-
CTBYET COOTBETCTBYIOIMH OKpPyzKHOU cyd. Cyabu MOTYT HazHaA4daTbhCS Ha OOAXK-
HOCTBb HEOMHOKpaTHO [2]. Pemenus cyma mo meaam o 6aHKPOTCTBE HE ITyOAUKY-
I0TCSI B O(PUIIMAaABHOM U3aHUU, BblnmyckaeMoM [IpaBureabctBoM CIIIA. BmecTo
9TOTO UCTOYHHUKOM [AS ITyOAMKAIINU PeIIeHUN aBASeTCs KypHaa «BecTHHK aea
o baukpoTcTBe» [11], n3maBaeMblil 9YaCTHHIM U3OaTeABCTBOM ToMcoH Becr.

Cyna mo neaam o GAHKPOTCTBE BIIpaBe€ HA3HAYUTDL OAS YIIPABACHUS NeAaMU
JOAKHUKA M O0ecliedeHUsd MHTEPECOB KPEeOUTOPOB MOBEPUTEABHOIO YIIPaABASIO-
mrero. Kpome aToro, 3a xomoMm Irporenyp 6aHKpoTCTBa Takke caequtT Penepasb-
HbIN yripaBasoinui CHIA, KOTOPBIH 9BASETCH JOAXKHOCTHBIM AHUIIOM MUHHCTEP-
crBa roctunuu CIIA u ocymiecTBAdeT aIMUHUCTPATHUBHBIM HaA30p B OeAax
0 0aHKpPOTCTBE U 3a AeHCTBUAMH [J0OBEPHUTEABHBIX YIIPAaBAdONIUX [17].

[learo o OaHKPOTCTBE OOBIYHO HAYMHAETCS C II0a4U JOAKHHUKOM B CyZ 3a-
ABAEHUA O OAaHKPOTCTBE. XOAATANCTBO MOIKET OBITh IMOAAHO (PU3UUYECKUM AU-
IIOM, CyIIpyraMH BMECTE€ HUAM KOPIIOpallME¥ HAU APYTHM IOPUANYECKHUM AUIIOM.
OT moAXXHHKa TakKe TpebyeTcs MomaBaTh 3asBA€HHE C yKa3aHHEM aKTHUBOB,
0XON0B, 00s13aTEABCTB, a4 TaK¥Ke MMEH U aZpecoB BCEX KPEOUTOPOB U CYMMBbI
UX 3a0AXKEHHOCTH. Ilocae momayu 3asgBA€HUS 0 DaHKPOTCTBe B PenepasbHBIN
cyn, Penepanpnbiii ynpasagomnmii CoequHeHHbIX llITaroB AMepuku HaszHa4daeT
OEeCIIpUCTPACTHOTO YIIPABALIONIETO AT YIIPABAE€HUS [AEAOM M AWKBHUIAIIUHU He-
HCYepraeMbIX aKTHUBOB [IOAKHHUKA, AH0O aIMUHHCTpaTopa 0 OaHKPOTCTBY,
KOHTPOAUPYIOIIETO JEAO U CBSI3aHHBIE C HUM OEHCTBUA BCEX CTOPOH.

ApMuHHCTpaATOPhl MO OAHKPOTCTBY KOHTPOAUPYIOT PACCMOTPEHHE [EA,
BO30Yy>KIEHHBIX TOABKO B mITatrax Asrabame m CeBepHoii Kapoamne. KoHrpecc
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CHIA yupenua IIporpamMMmy aaMuHUCTpUpPOBaHUs O6aHKpoTcTBa B 1986 r. Odouchkl
aIMHHHCTPATOPOB OAHKPOTCTBA B ILIECTU CyAeOHBIX OKpyrax Aaabamer u CeBep-
HOM KapoAWHBI OCYIIECTBASIOT HAA30p 33 aIMHUHHUCTPUPOBAHHUEM [eA O OaH-
KPOTCTBE, IOANEPKUBAIOT I'PYIILy YaCTHBIX YIIPABASIONIMX U CAEOAT 3a ollepa-
IIUSIMU U II0BElEHUEM CTOPOH IIPU 0aHKPOTCTBE.

AnMUHHCTpaTOPhl II0 0AHKPOTCTBY TaKKe yYTBEPKIAIOT U BEeOyT CIIHCOK
VTBEP3KIEHHBIX KPEAUTHBIX KOHCYABTAIIMOHHBIX areHTCTB U IIOCTABIIHUKOB 00-
pa3oBaHUS MOOAXKHHKOB B CBOUX pabioHax. Bce uMHAWBUIAyaAbHBbIE 3asBUTEAU
0 0aHKpPOTCTBe 00s3aHBI IPOUTH KOHCYABTHPOBAHUE II0 KpeauTaM [0 OaHKPOT-
CTBa U IOAYYHTB CTATyC MOAYKHHKA N0 BBINUCKU. OHHU MOTYT HE IIPENOCTABASIThH-
ca ogHoBpeMeHHO. KpenuTHasa KOHCYAbTAIlUd JOAXKHA ITPOBOAUTHCS [0 TOTO,
KaK BBl ITOJaUTe 3asdBA€CHUE 0 DaHKPOTCTBE; CTATyC MOAXKHHKA IPHCBAUBAETCH
IoCAe Tomayu BaMu 3agBAeHUdA. CepTH(UKAT OAS KPEeOUTHOTO KOHCYABTHPOBA-
HUS ¥ cTaTyca OOAKHUKAa TpebyeTcd, HO [0 TOro, KaK HOATH JOAKHHUKA MOTYT
ObITH morarrieHsbl. [IpegocTaBASIIOTCS TOABKO CEPTU(MUKATHI KPEIUTHBIX OpPraHU-
3annii ¥ npoBadiiepoB y4eOHBIX KypPCOB MOAXKHUKOB, KOTOpble OBIAM Om00pe-
HbI [Iporpammoii noneuureaet CIIA [25].

[ToMrMO 3TOro agMUHHUCTPATOPHI II0 OAHKPOTCTBY TAKXKE COCTABALIOT Ta0-
AUIBl aAMUHUCTPATHUBHBIX pacxonoB [22], KoTopble IO CyAeOHOMY OKPYTY CO-
nepsxkarcsa B raaBe 13 Kogekca 3aKOHOB 0 DaHKPOTCTBE, HEOOXOAUMBIE [AS 3a-
IIOAHEHHUS IIPU OIIPENEAEHHBIX (popM OHaHKPOTCTBA.

[Iporpamma [doBeputeabHbIX yrpaBagiomux CIHIA (maaee — ITY CIIA) [17]
yadpexXaeHa B COOTBETCTBUH C 3akoHOM o pedopme OGaHkporcTBa 1978 rona,
B KaQ4YEeCTBE 3KCIEPHMEHTAABHOI'O IIPOEKTAa, BKAKOYawIlero 18 parionos. OH
6bI1A pacmupeH no 21-ro pervoHa I1o Bceil cTpaHe, oxBaThIBasl Bce penepasb-
Hble CyneOHbIe OKpyra, 3a HcKaodeHUeM Aaabambr u CeBepHoit KapoauwHEBI
[26], 6aaromapsa NpuHATHIO 3aKOHA O Ha3HAYEHUU B OaHKPOTCTBe cynei [14],
aMepHUKaHCKHUX yIIpaBagonux [15] u 3akoHa o 0aHKPOTCTBE CeMEUHBIX (pep-
MmepoB 1986 roxa [5].

[Iporpamma ¢duHaHcupyerca Ponmom [dosepureabHoit Cucremsr CIIA
[16], B3HOCEI KOTOPOH COCTOSIT B OCHOBHOM H3 COOPOB, BBIIIAAYHUBAEMBIX CTO-
pPOHaAMH U IIPENIPHUATHIMHU, HCIOAB3YVIOIIUMHU PenepasbHyIO 3alllUTy OT OaH-
KpPOTCTBA.

OcHoBHasa poab [I1Y CIIIA 3akaAro4daeTcsa B TOM, 4YTOObI OBITH «Ha/I3UpaTe-
AeM 3a mporeccom b6aHkporcTtBar [4]. Kak ykazano B 3agBaeHuu HWHcTHTyTa
npaBoBolt mHpopMalinu KopHeabcko#l mikoabl mpaBa [7], «Muccua 1Y CIIA
COCTOHUT B TOM, YTOOBI COOEeHCTBOBATD IIEAOCTHOCTH U 3(PPEKTUBHOCTH CUCTEMBI
6aHKpOTCTBa Ha 0Aaro BCEX 3aWHTEPECOBAHHBIX CTOPOH — AOAXKHUKOB, Kpemau-
TOPOB U OOIIIECTBEHHOCTH» [3].

Kannupat Ha HOAKHOCTE [JOBEPUTEABHOIO VIIPABASIIOIIETO IOAYKEH HMETh
obpaszoBaHre AMOO anBoKaTa, AM00 Oyxraarepa, Anb6o 6aHKHUpa, AMO0 KPHU3UCHO-
IO YIIPaBASIOIIET0, JOIIYIIIEHHOTO K BBEAEHUIO B JOAXKHOCTb U OTBE€YATh YCAOBU-
aM, yKaszaHHbBIM B Komekce 3akOHOB 0 OaHKporcTBe. B 3akoHomareabcTBe Co-
equHeHHBIX lIITaToB AMEPUKH 3aKPENAEHO IIPaBO AOBEPUTEABHOI'O VIIPaBASIO-
IIETO «OpraHU3allll — MOAKHHKA», ITO3BOALIOIIET0 BBIOpATh M3 YHUCAA BCEX Te-
KyIIUX 3asBA€HUN, AMOO KOHTPAKTOB T€, KOTOPhIE PEAABHO HCIIOAHUTH B HHTE-
pecax IIPOMOAKEHUSI BeeHUS OM3Heca HAM €ro 3aBepLICHHs C HauMEHBIIHNMH
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U3/IePKKAMHU, a TaKXKe T€, OT KOTOPBIX AydYIlle OTKa3aThCs U3 COODpaskeHUH Iie-
A€COO0OPa3HOCTH PeIleHUd 3a/iad, 00eCIIeYuBaOIINX JOCTUKEHHE OCHOBHOH Iie-
AW — BBIBOJI OPTaHH3AIIUH W3 CHTYAllUH HECOCTOSITEABHOCTH (0aHKPOTCTBA) pe-
OpraHU3allMOHHBIM, a HE AUKBUIAIITMOHHBIM IIyTEM.

['emepanbHOMY MHPOKYypPOpYy HOPY4YEHO Ha3HAUEHHE YIPaABASIOIIUX U IIO-
MOIMHUKOB ympaBagoiyx CoennHeHHbBIX lllTaToB AMepuku. McrnmoaHWTEABHBIN
oduc ynpasagrtomux CIIA, Bxoaammii B coctaB MunucrepcrBa Octuninu CIIA
B Bammnrrone, okpyr Koaym6usi, obecrieunBaeT OOIIyIO IIOAUTHYECKYIO U IOpU-
JAUYECKYIO IIOMOIIlb, KOHTPOAUPYyeT oCHOBHBIE onepanuu [I/1Y CIIA u BbIIIOAHS-
€T aJIMUHUCTPATHUBHbBIE (PYHKIINH.

[JupekTop AOMUHUCTPATHUBHOIO yIIPAaBA€HHS, Ha3HA4YE€HHE KOTOPOTO OCY-
IIeCTBAsSIET ['eHepaAbHBIN HPOKYPOP, BEAET KOHTPOAL 34 II€PCOHAAOM, COCTOS-
Y U3 KaHLEeAdpUH OUPEKTOPAa, TAABHOTO IOPHUCKOHCYABTA, OPraHOB yT'OAOBHO-
ro Haa30pa, aAMUHUCTpPAIIUU, HaA30pa, IAQHUPOBAHUS U OLIEHKU HH(popMaIlu-
OHHBIX TE€XHOAOTHUM. AZIMHUHHUCTpPATUBHAdA KaHIEASIPUd TaKXKe OKa3bIBaeT agMU-
HUCTPATUBHYIO U YIIPABAEHUYECKYIO TTOAEPIKKY OTAeAbHBIM ocrucam CIIIA B pea-
AM3aIH (peaepasbHBIX 3aKOHOB 0 OaHKpPOTCTBE [7].

LoBepureabHsbie yrrpaBagromne CIIA B coorBeTcTBHU ¢ KogekcoM 3aKOHOB
0 6aHKPOTCTBE KOHTPOAUPYIOT aAMUHHUCTPHUPOBAHHE CAEAYIOIINX JIEA.

1. AMKBUOAIIMOHHOE ITPOU3BOJICTBO B COOTBETCTBUM C raaBoit 7 «IIporecc
AUKBUIAIIUN» KOHTPOAHUPYIOTCS TOABKO T€ aKTHUBBI, KOTOPbIE HE OCBOOOKIEHBI
OT KPEOUTOPOB, COOMPAIOTCA U AUKBUAHPYIOTCH (YMEHBIIIAIOTCSI OO0 MEHEXKHBIX
cpeacTB). BrIpyuka pacmnpenesseTcsa Cpeau KpPeAUTOPOB YAaCTHBIM YIIPaABALIO-
IITUM, Ha3HA4YEHHBIM [Ad yIIPaABA€HUS HMYIIECTBOM MOAXKHUKA. [IpruemMaeMbIit
JOASKHUK MOZKET IIOAYYHUTH «OCBOOOXKIEHHE» OT CBOUX MOATOB 34 UCKAIOUYEHHEM
HEKOTOPBIX [OATOB, KOTOPBIE€ 3alpelleHbl K HCIOAHEeHUI0 KomekcoM 3aKOHOB
o baukporcrBe CIIA [9].

B measax mo AMKBUOAIIMHM Cpaly Ke II0CAE IToAadYU 3asdBACHUS 0 ODaAHKPOTCT-
Be denepasbHbIH yIPABAIIONIUNY 0093aH HA3HAYUTH BPEMEHHBIM YIIPABASIOIIHM
HE3aWMHTEPECOBAHHOE AHII0, BXOMSIIEE B COCTAB OOBEAUHEHUS YIIPABASIOIIUX.
BpeMeHHBIN yIIPaBALIOIINE HCIIOAHSET CBOM OOS3aHHOCTH [0 Ha3HAYEHUd HAU
n30paHUs IOCTOSTHHOTO YIIPABASIIONIET0, KOTOPOTO KPEAUTOPhI JOAXKHBI H30paTh
Ha mepBOM coOpaHuHM KpeauTopoB. Ecau ympaBagroiuii He u3dpaH Kpeauropa-
MU, TO BPEMEHHBIH VIIPaBASIONIUY, Ha3HAYEHHBIH (enepasbHbIM VIIPaBASIO-
IITUM, CTAHOBHUTCS IIOCTOSIHHBIM yIIPaBASIOIIUM.

2. Tlpomecc peopraHu3anuu (OOBIYHO CBSI3aHHBIA C OM3HECOM) COTAACHO
raaBe 11 mpenaaraeTr mpoLeaypy, C ITOMOIIBI0 KOTOPOM (PU3NYECKOE HUAU IOPHU-
OUYECKOEe AWII0 MOIKET IIOIBITAThCH «PEOPraHU30BaTh» CBOU JOATH, ITPOIOAIKAS
CBOIO IeATEABLHOCTE. [lomaBagroliiee OOABIITMHCTBO €A IIOJAETCH II0 KOMIIAHUL-
MHU. [{OAKHUK, 4aCTO C y4aCTHEM KpPeOUTOPOB, CO3MAET IIAAaH peopraHusanuiy,
B COOTBETCTBUU C KOTOPBIM ITOAHOCTBIO MAM YACTHYHO IIOTalllaeTCs €ro 3a70A-
KEeHHOCTh. «COOCTBEHHHUK-IOAKHUK» MOXKET, KaK MPaBHAO, MHMPOMOANKATDL IEAO-
BbI€ OIl€pallli B OXKHAAaHUU PEOPraHUu3aIllll, €CAU TOABKO NJOBEPEHHOE AWUIIO HE
Ha3HA4YeHO B COOTBETCTBUU C raaBoi 11 [10].

Paznea 1930 (a) (6) Komekca CIIIA [7] mpeAlIUChIBAET «€3KE€KBapTaAbHBIE
cOOpbI», KOTOPBIE MOAYKHBI BBIIIAQUMBATHCSI B KakaoM caydae B [I1Y CHIA. Ilo
CyTH, €XKEKBapTaAbHbIE IIAATEXKU HAYUCAGIOTCSI B TE€YEHHE BCEro Iepuosa pac-
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CMOTPEHUS [d€Aa O PEOPraHH3allUU B COOTBETCTBUU C raaBod 11 (T.e. mo Tex
Iop, IIOKa JAeA0 He OyaeT 3aKphITO, IIPEKPAIeHO HAHU IIPeo0pa30oBaHO B APYTYIO
rAaBy) U yIIAQUUBAIOTCH €3KeKBapTaabHO, depe3 30 gHel mocae OKOHYaHHUA Ka-
KIOT0 KaAeHJapHOTO KBapTasa. «CyMMa KBapTaAbHOT'O B3HOCA (pacCUUTHIBAET-
csl) TI0 TPaAyUpPOBaHHOM IMIKaAe Ha OCHOBE OOIIEH CyMMBbI BbIITAAT», KaK yKa3aHO
B pa3neae 1930 (a) (6), a «BbIIAAQTBI» BKAIOYAIOT BCE MAQTEXKU OO0 U IIOCAE IIO[-
TBEPKIAEHUSI, CAEAAHHbIE JOAKHUKOM OT €TI0 MMEHM, BKAIOYad TEKYyIlHe olepa-
IITHOHHBIE pacxonsl [12].

Boaee obmmupHas uH@opMalus o6 exxeKBapTaAbHBIX cOopax 1o raaBe 11
pa3sMemiaeTcsa B YrnpaBaeHHE J[lOBEPUTEABHBIX yIIpaBAdOIIUX CoeguHEHHBIX
[IITaTroB AMepuku [10] B cynebHOM OKpyTre, riae Bo30yKIEHO IEAO.

3. Ilpoiecc peopraHu3zanuu ceMerHoON (pepMbl U pbl0aka B COOTBETCTBUU
Cc TAaBOoM 12, mo3BoAsSieT IOAXOASIIEMY CeMeHHOMY epMepy HAU PBIOAKy II0-
JaTh Ha OAHKPOTCTBO, PEOPTraHHU30BaTh OH3HecC-meaa (PEePMEPCKOTO HAU PBIOO-
AOBHOTO OH3Heca, [IOAHOCTBHIO AW YAaCTHUYHO IIOTACHUTD JIOATH IIPEIIPUSITHS U IIPO-
JOASKUTH CBOIO A€ATEABHOCTD.

«[IocTOIHHBIN yIIpaBAGIOIIMN», Ha3HA4YeHHbIH PemepasbHBIM YIIPABALIO-
muMm CIIA [13], kak npaBUAO, BBICTYIIAET B Ka4yeCTBE MOBEPUTEABHOIO yIIpaB-
ASIIOIIIETO MMYIIECTBOM [JIOAKHHKA B OXKHIAHUU HCIOAHEHHsS 00s3aTeAbCTB
JOAYKHHUKA II0 MOTaIlleHHUI0 B COOTBETCTBUH C IIAAHOM, yTBepXKAEHHBIM Cymom
o aeaam o baukporcTBe CIIA [20], roe 661A0 BO30YKIEHO IEAO.

4. Ipouenypa peopraHu3aliy «HAEMHOTO Pa0OTHHKA» COrAacHO raase 13
HUCIIOAB3yEeTCHd B OCHOBHOM OTIEABHBIMU IIOTPEOUTEAIMHU [AS pPeopraHu3alliu
CBOUX (PMHAHCOBBIX €A B COOTBETCTBHH C IIAQHOM IIOTAIlI€HHS, KOTOPBIN HOA-
3KeH OBITh 3aBEpIleH B TeYEeHUE TPEeX HAU IIATU AeT. YToObI UMeTh IIpaBo Ha IIO-
AyY€HHE IIOMOIIU B COOTBETCTBHUH C raaBoit 11, morpebuTesb MJOAKEH UMETDH pe-
TYASIPHBIM JOXO/ ¥ HE UMETDb OOABIIIEe OIIPENEAEHHON CyMMBI JOATA, KaK yKa3aHO
B Komekce o 6aHKpOTCTBE.

[IpeporaTuBHbIEe 00693aHHOCTH yrpaBagrommx CoenuHeHHBIX llITaToB AMe-
PHKU BKAIOYAKOT B ce0s HasHaA4YeHHWE U HAA30p 32 YAaCTHBIMU YIPABASIONINMU,
KOTOpbIE YIIPABALIOT OaHKPOTCTBaMH IO raaBaMm 7, 12 m 13 (M comeHCTBYIOT
VIIPaBASIIOIIUM B TE€X CAy4Yasx, KOTJa 4acTHbBIE€ YIIPaBAAIOIME HE MOTYT HA He
JKEAaIoT paboTaTh); IIPUHATHE IPUIUIECKUX Mep A obecriedeHUsS COOAIOIEHMST
TpeboBaHul Komekca 3aKOHOB 0 OaHKPOTCTBE U IIPEefOTBpallleHUsS MOIIeHHHYe-
CTBa M 3A0yIIOTPeOAEHUI; HAIIpaBAEHUE BOIIPOCOB [IAS PACCAEIOBAHHUS W yTO-
AOBHOT'O IIPECA€IOBAHUS, KOIla 3TO YMECTHO; obecIiedeHHe OIIepaTUBHOTO U 3d-
(PEKTUBHOI'O yIIpaBA€HUS HMYIIECTBOM OaHKPOTCTBA M pa3yMHOM OIlAaThbl IIPO-
drecCcHOHAABHBIX YCAYT; Ha3HAUYEHHE U CO3bIB KOMHTETOB KPEAUTOPOB IIO AeAaM
O peopraHu3alluMi IIPEeANPHUSTHH; paCCMOTPEHHE 3a9BACHUN O PACKPBITHH U 3a-
ABA€HUN Ha ylepikKaHHe ITPOo(PeCCHOHaAAOB; BBICTYIIAEHHE B CyZE II0 BOIIPOCaM,
cBsI3aHHBIM ¢ KogekcoM 3aKOHOB 0 OaHKPOTCTBE U IIpaBHAAM ITPOLENypPhl OaH-
KpPOTCTBA.

B meaom, mpouenypa OaukporcrBa B CoemuHeHHBIX lllTatrax AMepukwH,
POBHBIM CY€TOM, KaK U BO MHOTHUX APYTHX CTpaHax, 00Aa1aeT MOAOKUTEABHBIMH
U OTPHULIATEABHBIMU 4YepTaMHU. [loroXKHTeAbHas CTOPOHA 3aKAKOYAETCd B TOM,
YTO Y HECOCTOSTEABHOTO AUIA €CTh BO3MOXKHOCTh HAYaTh KU3Hb «C YUCTOT'O AHC-
Ta», He UMes 00s13aTeAbCTB U noara. OTpHUIaTeAbHON CTOPOHOM MOIKHO CUHUTATH
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TO, YTO 3aIIUCh B KPEOAUTHOU HCTOPUU AUIlA O IIPU3HAHUN OQHKPOTOM XPaHUTCH
Ha npotsxkeHUU 10 aetr. [lomobHOe pellleHHe Ha MTPaKTHKE UMEET P ITOCAEICT-
BUH, OTHO B3 KOTOPBIX SIBASETCH TO, YTO AWIIO B OyAyIleM He CMOIKET IIOAYIUTH
KpeautT B OaHkax CoenuHeHHBIX llITaToB AMEpUKH, B TAKOM CUTyalluM (pUHAH-
CcoBbIe ITOTPEOHOCTH, TaKUe KaK: CPEeACTBa Ha AedeHHe, Ha IIOKYIIKY KHAbs, Ha
obyueHune pebeHKa, OyayT HEOOCTYITHEI.

TpeboBaHusa TpenbsIBASeMble K JOBEPUTEABHBIM yrnpaBagiommmMm B CIIA,
HCXOST U3 IIPaBOBOTO PETYAUPOBAHUS MHCTUTYTA YIPABASIONIUX B AeAe 0 6aH-
KpotcTBe B CoenuHeHHBIX [IITaTax AMEpPUKHN JOBOABHO BBICOKH.

B niepByio odepeab 3TO OTHOCHUTCH K YPOBHIO KBaAU(HUKAIINN U PeIyTalluu
bU3UUECKOTr0o AWIla, KOTOpble cozepzkarcda B 3akoHonmareabcTBe CIIIA. [ToBepu-
TEABHBIH YIIPaBAAIOIINH MMOAHAA30peH VCIIOAHUTEABHOMY OIOPO YITPaBASIOIINX
CIIA. B CLIA ympaBAgIOIIMMH MOTYT OBITH KakK pusndeckue aula (Pemepanb-
HBIHA YIIPaBASIOIIHUH WAW HU30pPaHHBIM UM [JOBEPHUTEABHBIH YIIPABASIONINH), TaK
U opraHuzanuu (kopropaumuu). Cyasl B CIHIA caHKIIMOHUPYIOT (YTBEPKOAIOT)
Ha3Ha4YeHHE YIIPaBASIOIIEr0 U OTCTPAaHEHHE €T0 OT JIOAXKHOCTH, a TaKxkKe obec-
IIeYUBAIOT CyAe0HBIH KOHTPOAb Ha NEHCTBUSIMH YIIPABALIOIIETO B XO/€ IIPOBO-
JAUMBIX UM IIPOLIEAYP.

3akononmareabcTBoM CIIIA Takke ycTaHOBAEHO TpebOBaHHE O IIpPenOCTaB-
A€HUHM (PUHAHCOBBIX FapaHTUH OTBETCTBEHHOCTHU YIIPABALIOIIETO B IIpolleaypax
6aHKpPOTCTBA IIyTEM CTPaxOBaHUs ITPOECCHOHAABHON OTBETCTBEHHOCTH yIIpaB-
AgoIx. Kpome Toro HeoO0XoouMO IpemocTaBAeHUE [lOBEpPUTEABHBIM YIIpaB-
ASTFOIIIUM (PUHAHCOBBIX TapaHTHH B 110Ab3y CoeaunHeHHBIX lIITaToB AMEpPUKHU ITy-
TEM BHECEHH4 3aA0ra Ha OEIO3UT Cyaa.

Hcxonda u3 BBIMIECKA3aHHOIO, MOXKHO CA€AATh BBIBOL O TOM, 4TOo B Coenu-
HeHHbIX [lITarax AMepuKH mOpolleaypa OaHKPOTCTBA yperyAupoBaHa Ooaee
KOHKPETHO B CBSI3H C HapaboTaHHBIM ONBITOM, a B Poccuu ganHHas npouenypa
Obira BBeneHa HemaBHO. BO3MOXKHO, [Ad BHECEHUsI IIOIIPABOK B POCCHUCKHE
aKTbl C VYETOM CAOKUBIIeHCS NPaKTHKU B OyaylIieM OyOeT HCIIOAB30BaThCS
OoraThIii OombIT 3apybesKHBIX rOCydapcTB, B yacTHoCcTH, CoenmnHeHHbIX [llTaToB
AMEpHUKH.
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On the legal status of a trustee in the USA
A.A. Panova’

Annotation. The author of the article, based on the legislation of the
United States of America in the field of insolvency (bankruptcy), primarily on
the example of the Bankruptcy Law Code of 1978, discloses the bankruptcy
procedure and the scope of trustees. Based on the interpretation of the rule of
law, he analyzes the legal status of US trustees. The article concludes that
bankruptcy proceedings in the United States have positive and negative fea-
tures. The positive side is that the insolvent person has the opportunity to start
life “from scratch”, without obligations and debt, although a record in the per-
son’s credit history of declaring bankrupt has been kept for 10 years.

Keywords: insolvency (bankruptcy); Trustee; the Federal Manager; the
administrators of the bankruptcy; the laws of the United States.

The term “bankruptcy” appeared in Russia not so long ago. The procedure
itself is quite complicated and for a more accurate understanding of the whole
essence of bankruptcy, it is necessary to resort to the experience of other coun-
tries, in particular the United States. Insolvency (bankruptcy) — the debtor’s in-
ability recognized by the arbitral tribunal to fully satisfy the creditors' claims
for monetary obligations to pay severance pay and (or) for remuneration of per-
sons working or working under an employment contract, and (or) to fulfill the
obligation to pay mandatory payments [1].

In the United States of America, bankruptcy cases are regulated at the
federal level by the Bankruptcy Law Code [20], which regulates the following
types of bankruptcy proceedings separately by chapter: first, liquidation (chap-
ter 7 — sections 701-784); secondly, the regulation of the debts of the munici-
pality (chapter 9 — sections 901-946); thirdly, reorganization (chapter 11 — sec-
tions 1101 to 1174); fourthly, the regulation of the debts of a family farmer or
fisherman with a regular annual income (chapter 12 - sections 1201-1231);
fifthly, the adjustment of debts of an individual with regular income (chapter 13 —
sections 1301-1330).

Supervision, control and litigation in bankruptcy proceedings is carried
out by the Bankruptcy Courts, a judicial system created in accordance with the
first article of the US Constitution [7]. The current court system was formed by
a decision of the US Congress in 1978, and began operating on April 1, 1984.

Bankruptcy courts are structural units of the federal district courts, the
exclusive competence of which is the consideration of bankruptcy cases. The
consideration of such cases falls within the jurisdiction of the federal courts
only. The state courts are not endowed with this right, since the legislative reg-
ulation of bankruptcy issues refers to the federal level [2]. In each of the
94 federal courts, a judicial composition has been formed to deal with bank-
ruptcy cases [8].

* Panova Angela Alexandrovna, student of the Institute of correspondence and open education in
the direction of "Lawyer for private business and government", «Financial University under the Govern-
ment of the Russian Federation». E-mail: lika.panova@list.ru
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A bankruptcy judge is appointed for a term of 14 years by the US Federal
Court of Appeals for the county in which the relevant district court operates.
Judges may be appointed repeatedly [2]. Bankruptcy court decisions are not
published in an official publication issued by the US Government. Instead, the
source for publishing decisions is Bankruptcy Herald magazine [11], published
by Thomson West, a private publisher.

The bankruptcy court has the right to appoint a trustee to manage the af-
fairs of the debtor and ensure the interests of creditors. In addition, the bank-
ruptcy proceedings are also monitored by the US Federal Manager, who is an
official of the US Department of Justice and administers bankruptcy cases and
the actions of Trustees [17].

Bankruptcy proceedings usually begin with the filing of a bankruptcy peti-
tion by the debtor. An application may be filed by an individual, spouses to-
gether, or by a corporation or other legal entity. The debtor is also required to
submit an application indicating the assets, income, liabilities, as well as the
names and addresses of all creditors and the amount of their debt. After filing
a bankruptcy petition with the Federal Court, the Federal Manager of the Unit-
ed States of America appoints an impartial manager to manage the case and
liquidate the debtor’s inexhaustible assets, or a bankruptcy administrator to
supervise the case and related actions of all parties.

Bankruptcy administrators oversee cases brought only in Alabama and
North Carolina. The United States Congress established the Bankruptcy Ad-
ministration Program in 1986. Bankruptcy administrators' offices in six judi-
cial districts of Alabama and North Carolina supervise the administration of
bankruptcy cases, support a group of private managers and monitor bankrupt-
cy transactions and conduct of the parties.

Bankruptcy administrators also approve and maintain a list of approved
credit counseling agencies and education providers for debtors in their area. All
individual bankruptcy applicants are required to undergo pre-bankruptcy loan
counseling and obtain debtor status before discharge. They may not be pro-
vided at the same time. Credit counseling should be done before you file for
bankruptcy; Debtor status is assigned after you submit your application.
A certificate for credit counseling and debtor status is required, but before the
debtor's debts can be repaid. Only certificates issued by credit institutions
and debt training providers are approved and approved by the US Trustees
Program [25].

In addition, bankruptcy administrators also compile tables of administra-
tive expenses [22], which for the judicial district are contained in chapter 13 of
the Bankruptcy Code, which are necessary for filling in certain forms of bank-
ruptcy.

The US Trustees Program (hereinafter referred to as the US PDU) [17] was
established in accordance with the Bankruptcy Reform Act of 1978, as a pilot
project involving 18 districts. It has been expanded to the 21st region across
the country, covering all federal judicial districts, with the exception of Ala-
bama and North Carolina [26], thanks to the passage of the Bankruptcy Law
for Judges [14], US Governors [15], and the Family Bankruptcy Law farmers in
1986 [5].
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The program is funded by the US Trust System Fund [16], whose contri-
butions mainly consist of fees paid by parties and entities using Federal Bank-
ruptcy Protection.

The main role of the US PDU is to be a “bankruptcy supervisor” [4]. As
stated in a statement by the Cornell Law School Institute of Legal Information
[7], “The mission of the US PDS is to promote the integrity and effectiveness of
the bankruptcy system for the benefit of all interested parties — debtors, credi-
tors, and the public” [3].

The candidate for the position of trustee must have the education of either
a lawyer, or an accountant, or a banker, or a crisis manager, who is admitted
to office and must meet the conditions specified in the Bankruptcy Law Code.
The legislation of the United States of America enshrines the right of the trus-
tee of the "organization-debtor", which allows you to choose from among all
current applications or contracts that you can actually fulfill in the interests of
continuing to conduct business or its completion at the lowest possible cost, as
well as those that it is better to refuse for reasons of expediency of solving
problems ensuring the achievement of the main goal — the organization’s with-
drawal from a situation of insolvency (bankruptcy) by reorganization rather
than liquidation eat.

The Attorney General has been assigned the appointment of governors and
assistant managers of the United States of America. The US Governing Execu-
tive Office, part of the US Department of Justice in Washington, DC, provides
general political and legal assistance, oversees the main operations of the US
Remote Control and administrative functions.

The Director of the Administrative Department, the appointment of which
is carried out by the Prosecutor General, supervises the staff, consisting of the
offices of the director, the General Counsel, criminal supervisory authorities,
administration, supervision, planning and evaluation of information technolo-
gies. The Administrative Office also provides administrative and managerial
support to individual US offices in implementing federal bankruptcy laws [7].

Trustees in the United States, in accordance with the United States Bank-
ruptcy Code, oversee the administration of the following cases.

1. Liquidation proceedings in accordance with Chapter 7 “Liquidation
Process” control only those assets that are not exempt from creditors, are col-
lected and liquidated (reduced to cash). The proceeds are distributed among
creditors to a private manager appointed to manage the debtor's property. An
eligible debtor may receive an “exemption” from his debts, with the exception of
certain debts that are prohibited by the US Bankruptcy Code [9].

In liquidation cases, immediately after filing a bankruptcy petition, the
Federal Manager is obligated to appoint an uninterested person who is part of
the Association of Managers as interim manager. The interim trustee shall per-
form his duties until the appointment or election of a permanent trustee, whom
creditors must elect at the first meeting of creditors. If the manager is not
elected by the creditors, then the interim manager appointed by the federal
manager becomes the permanent manager.

2. The reorganization process (usually related to a business), in accor-
dance with Chapter 11, proposes a procedure by which an individual or legal
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entity can try to “reorganize” its debts while continuing to operate. The vast
majority of cases are filed by companies. The debtor, often with the participa-
tion of creditors, creates a reorganization plan, in accordance with which his
debt is fully or partially repaid. A “debtor owner” can, as a rule, continue busi-
ness operations pending reorganization, unless a proxy is appointed in accor-
dance with chapter 11 [10].

Section 1930 (a) (6) of the US Code [7] prescribes “quarterly fees”, which
must be paid in each case to the US Remote Control. In fact, quarterly pay-
ments are accrued during the entire period of consideration of the reorganiza-
tion case in accordance with Chapter 11 (i.e., until the case is closed, dis-
missed or converted to another chapter) and paid quarterly, 30 days after the
end each calendar quarter. “The amount of the quarterly payment (calculated)
on a graded scale based on the total amount of payments”, as described in sec-
tion 1930 (a) (6), and “payments” include all payments before and after confirma-
tion made by the debtor on his behalf, including current operating expenses [12].

More extensive information on quarterly fees under chapter 11 is available
at the United States Trustees Office [10] in the court district where the case is
opened.

3. The process of reorganizing the family farm and the fisherman in accor-
dance with Chapter 12 allows a suitable family farmer or fisherman to file for
bankruptcy, reorganize the business of the farming or fishing business, fully or
partially pay off the debts of the enterprise and continue its activities.

The “Permanent Manager,” appointed by the US Federal Manager [13],
usually acts as the trustee of the debtor’s property pending the fulfillment of
the debtor’s repayment obligations in accordance with the plan approved by
the US Bankruptcy Court [20], where the case was opened .

4. The reorganization procedure of the “employee” in accordance with
Chapter 13 is mainly used by individual consumers to reorganize their finan-
cial affairs in accordance with the repayment plan, which must be completed
within three or five years. In order to be eligible for assistance in accordance
with Chapter 11, a consumer must have regular income and not have more
than a certain amount of debt, as specified in the Bankruptcy Code.

The prerogative responsibilities of the managers of the United States of
America include the appointment and supervision of private managers who
manage bankruptcies under chapters 7, 12, and 13 (and assist managers in
cases where private managers cannot or do not want to work); taking legal
measures to ensure compliance with the requirements of the Bankruptcy Code
and the prevention of fraud and abuse; sending questions for investigation and
prosecution, when appropriate; ensuring prompt and efficient management of
bankruptcy property and reasonable payment for professional services; the ap-
pointment and convening of committees of creditors in cases of reorganization
of enterprises; consideration of disclosure statements and applications for re-
tention of professionals; court appearance on issues related to the Bankruptcy
Code and bankruptcy rules.

In general, the bankruptcy procedure in the United States of America, ab-
solutely, like in many other countries, has positive and negative traits. The
positive side is that the insolvent person has the opportunity to start life "from
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scratch", without obligations and debt. The negative side can be considered
that the record in the person’s credit history of declaring bankrupt is kept for
10 years. Such a decision in practice has a number of consequences, one of
which is that a person in the future will not be able to get a loan from banks in
the United States of America, in such a situation financial needs, such as
funds for treatment, for the purchase of housing, for the education of a child
will unavailable.

The requirements for trustees in the United States come from the legal
regulation of the institution of managers in the bankruptcy case in the United
States of America is quite high.

This primarily relates to the level of qualification and reputation of an in-
dividual, which is contained in US law. The Trustee is overseen by the Execu-
tive Board of Governors of the United States. In the USA, managers can be in-
dividuals (the Federal Manager or the Trustee chosen by him), or organizations
(corporations). Courts in the United States authorize (approve) the appointment
of a manager and remove him from office, as well as provide judicial control
over the actions of the manager in the course of his procedures.

US law also establishes a requirement to provide financial guarantees of a
manager’s liability in bankruptcy proceedings by insuring professional manag-
ers ’liability. In addition, it is necessary for the Trustees to provide financial
guarantees in favor of the United States of America by depositing a deposit with
the court.

Based on the foregoing, we can conclude that in the United States of
America the bankruptcy procedure was settled more specifically in connection
with the experience gained, and in Russia this procedure was introduced re-
cently. It is possible that in the future, the rich experience of foreign countries,
in particular, the United States of America, will be used to amend Russian acts
taking into account the prevailing practice.
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AHHOTanusa. B crarbe MpoBoAUTCA aHaAU3 ITU(PPOBBIX ITPaB KaK O00BEKTa
rpaskJaHCKUX MIpaB, IPUBOAATCA IIPUMEPHI HOBOH IIU(PPOBOH peasbHOCTU. AB-
TOPBI COTAACHBI C TEM, UYTO 3aPOKIAAETCS HOBOE IIPABO, PETYAHPYIOIIEE OTHOIIIE-
HUS B KOHTEKCTe MHpa MU@PP U UCKYCCTBEHHOTO UHTEAAEKTA, TIOIBASIOTCS IIPU-
Mepbl KOHKPETHOTO 3aKOHOAATEABHOI'O PETYAHUPOBAHUS B pdle CTPaH, BKAIOYAT
u Poccuiickyro Penepaliuio.

KaroueBble cAOBa: IIU(QPOBBLIE IIpaBa, HHPOPMAIIMOHHBIE TEXHOAOTHH,
udpoBU3aINdg, 0OOBEKT IPakJaHCKHUX IIPaB, TOKEH.

HOPMAaIIMOHHBIE TEXHOAOTHH CTPEMUTEABPHBIMH TeMIIaMH MIPOHU-
KaIoT BO Bce cephl 00IIIeCTBEHHON KU3HU, (DOPMUPYS HOBYIO, TaK
Ha3bIBaeMylo, IIU(PPOBYIO pPeasbHOCTb. Boaee Toro, psa y4eHBIX
CYUTAIOT, YTO «IIU(PPOBHU3ALUA BasKHEHUNINX cdep TrocyaapCTBEH-
HOM U OOIIECTBEHHOM KMU3HU (3KOHOMHUYECKOH, ITOAUTHYECKOH, CO-
IIMaABHOM, MYXOBHOM) €CTh BaskHeHIllee HalIpaBA€HUE NEATEABHOCTU TOCyAapCT-
Ba KaK aJ€KBaTHbIN OTBET Ha BBI3OBBI COBPEMEHHOI'O I'OCYAapPCTBEHHO OpPraHu-
30BaHHOTO OOIIlECTBa BOOOIIE, POCCUHCKOTO — B OCOOEHHOCTU. ITO HMEET Iep-
BOCTEIIEHHOE 3HadYeHHe B (POPMHUPOBAHHH U PEaAAH3AIIHH IleAedl U 3agad HH-
dopmanmonHoro obmtectBar [10, c. 25].

Caenyet coraacuThbCsl C UAee¥d O TOM, UTO «U3MEHeHUe HH(MOPMAIIMOHHBIX
OTHOLIIEHUN B MHPE HEBOABHO HAaTAAKHBAaE€T HAaC Ha MBICAb O BOIIAOIIIEHUU
B XKHU3Hb MHOTHUX (PYTYPUCTUYECKUX HJIEH, OCTAaBaBIINXCS €Ille COBCEM HEIaBHO
3a rpaHbl0 peasbHOCTH. HoBble HMHGOpPMAIIMOHHO-KOMMYHUKAIIUOHHBIE TEXHO-
AOTHH HapallluBalOT CBOIO MOIlb, CTAHOBATCH OOCTYIIHBIMU U IIOIIyASPHBIMU
Cpenu HaCeAeHHUS BCEro MeKIyHapoMHOTO coobilecTBa. Mcmoab3oBaHUE Tiepe-
JOBBIX HAYKOEMKHX TEXHOAOTHH HE TOABKO BO MHOTHX cepax OOIIeCTBEHHOMH

* Ilemyxoe Cepeeli Bnadumuposuu, cryneHtT 1 Kypca marucrparypb! IOpuamdeckoro gaxyabreTa
duHaHCOBOro yHUBepcuTreTa pu IlpaButeapcTBe Poccuiickoit ®enepannu. HampaBaenue: IOpucr gag ga-
cTHoro 6m3Heca 1 BaacTu. E-mail: s.petuhov97@mail.ru
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dunaHCcoBOro yHusepcurera npu IlpasuresabcTBe Poccuiicko ®epepanuu. HampasaeHue: rpakiaHCcKoe
U DPEeANIPUHHUMATEABCKOE IIPABO.

Hayunsii pykoBomuteab — Ilemiokosa Oxcana HukonaesHa, 3aMecTUTeAb AekKaHa Hpuamdeckoro
dakyabTETa 10 HAYYHOH paboTe M MEXAYHAPOOHOMY COTPYAHHUYECTBY PHHAHCOBOrO YHHBEPCHUTETA IIPH
IIpaBuTeapcTBe Poccuiickoit Penepariuy, JOKTOP IOPUIUIECKUX HAYK, IIpodeccop.
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KWU3HH, 3acCTaBAsIeT HacC 3aayMaThbcd 00 HMeEIoIIercs 3aBUCHMOCTU AlOAed oT
BCE€BO3MOXKHBIX KOMITBIOTEPHBIX U POOOTH3HMPOBAHHBIX CHCTeM. HHTerpanusa
IIEPEIOBBIX TEXHOAOTHU B COIIMAABHYIO KHU3Hb II03BOAIET HaM KOHCTATHPOBAaTh
CyILIIECTBOBaHUE HEKOH 3aKOHOMEPHOCTHU MNPUBOAMAINIEH K 3aBUCHMOCTH YEAOBE-
yecTBa Iepes HHPOPMAIMOHHBIMU TEXHOAOTUSIMID [12, c. 22].

[lokazaTeAbHBLIMU MpPHUMEPaAMH HOBOM ITM(PPOBOH pPEaAbHOCTH SIBASIOTCS
TEeXHOAOTUU OAOKYEHH, 0aHKOBCKHE OIepalllii B OHAAHH peRUMeE, SACKTPOHHBIE
6ubAMOTEKH, pa3ANYHbIE TEXHOAOTHMU 00AQYHBIX CEPBHCOB, MUCKYCCTBEHHBIH HH-
TeAAeKT [1, c. 17]. CyliecTBYIOT pa3AWUYHbIe BUABI [IU(PPOBHIX aKTUBOB: TOKEHBI
(rudp, BAageHHE KOTOPBIM MIPENOCTaBASIET BO3MOXKHOCTH, APYTHMMHU CAOBaMH,
3aMeHsIeT IIeHHbIe OyMaru B IIUPPOBOM MHpPE); IIH(PPOBLIE BAAIOTHI (OMTKOWHEI,
acupuyM, MOHepo U ap.); 6boapinue nanHele (big date); moMeHHble UMeHa U aK-
KayHTbl; BUPTyaAbHOE UTPOBOE UMYVIIECTBO (HAIIpUMeEpP, IIPUHALAEKAIIIEE UTPO-
Ky/aKKayHTy IIpHUoOpeTeHHOe 3a [AeHEXKHbIE CPeACTBa UMYIIECTBO, KOTOPOE aa-
€T IIpeuMyllecTBa/HOBbIe BO3MOXKHOCTH B urpe) [13].

Poccutickue npaBoBeabl JOCTATOYHO aKTHBHO MCCAEAYIOT OJAaHHYIO 00AaCThb
3HaAHWH, Tak, HarpuMep, npeacegareab Kouncrurynmnonsoro cyna PO B 1. 3ops-
KUH OTMedYaA, 4YTO «3apOKIAeTCd HOBOE IIpPaBO, PETYAHUPYIOIIee OTHOIIEHUS
B KOHTEKCTEe MUpa IIU(MPP U UCKYCCTBEHHOrO MHTeAAeKTa». Boaee Toro, oH Iom-
YepKHBaeT, YTO «[IPU3HABATh M 3alUIIATh NHU(POBbIE IIpaBa rpazkaaH OT BCe-
BO3MOXKHBIX HapyIllIeHUH — 3aa4a rocyaapcraar [2].

C y4eToM 5KOHOMHYECKHX OCOOEHHOCTeH, 3apyOe’KHOrOo OIbITa U JOKTPHU-
HaABHOTO TOAKOBaHHS, OCHOBHOM 3azadeil rocyzapcrBa CTAaHOBHUTCS CBOEBpeE-
MEHHOE€ 3aKOHOATEABPHOE PETYAUPOBaHUE NP POBBIX TEXHOAOTUH.

AKTyaABPHOCTH JaHHOM TeMBbl ITOgUYEepKUBaETCs moanucanueMm llpesuneHTom
P® demepanrHoro 3zaxkoHa ot 18.03.2019 No 34-d3 «O BHeceHUU H3MEHEHUH
B 4acCTHU IIEPBYIO, BTOPYIO M cTarblo 1124 gactu Tperbeil ['pazkgaHCKOro Ko-
nekca Poccuiickoit Peneparnm» (nasee — 3akoH No 34-D3) [3]. OroT Penepann-
HBIM 3aKOH BCTYHHA B cUAy 1 okTsabpsa 2019 roma, ocHoBoIloAararoleil 3aga-
4yell KOTOPOT'O SBASIETCS PACIIMpPEHHE CIIHMCKa OOBEKTOB TpakIaHCKUX IIPaB,
B YaCTHOCTH, OOBEKTAMH TpaxkJaHCKUX IpaB OyayT HNpHU3HaABATHBCA U IIUQPPO-
Bble IIpaBa.

Coraacuo n. 3 ct. 1 3akoHa No 34-93, nmoa nuppoOBEIMHU ITpaBaMU CAELY-
€T IIOHMMAaTh Ha3BaHHbIe B TAKOM KadeCTBe B 3aKOHE 00d3aTeAbCTBEHHBIE
U UHBIE IIpaBa, COAEpPKaHUA U YCAOBHUS OCYIIECTBAEHUHI KOTOPBIX, OIIPEAEAsI-
IOTCS B COOTBETCTBUU C IIpaBUAAMU HHQPOPMAIIMOHHOM CUCTEMBbI, OTBedYarlo-
IIe¥ yCTaHOBAEHHBIM 3aKOHOM IIpu3HakaMm. Kpome Toro, ykaszaHo, 4TO OCylIle-
CTBAEHHE, pacHops>kKeHHue, B TOM YHCAE Ilepeaada, 3aAor, oOpeMeHeHUe Iud-
POBOTO HpaBa APYTHMHU CIIOCODAaMH HAM OTpaHUYEHHE PACIIOPSKEHUd IHU@-
POBBIM ITPABOM BO3MOIKHBI TOABKO B HH(POPMAaIIMOHHO# cucteMe 6e3 obOparie-
HUS K TPEThEMY AUILY.

Taxske, B cooTBeTcTBUH C 4. 2 11. 3 cT. 1 3akoHa Ne 34-d3 obaamaTeseM
HU(POBOro IpaBa IIPU3HAETCS AHUII0, KOTOPO€ B COOTBETCTBUU C IIpaBHAAMU
UH(POPMAIITMOHHON! CUCTEMBI HMEET BO3MOXKHOCTb PaCHOPSXKATbCA ITHUM IIpa-
BoM. CIEAKH 3aKAIOYAIOTCSA B ITUCbMEHHOH dopme. OHU OyayT CUUTATBCS 3a-
KAIOUEHHBIMU B CAyYae €€ COBEPIIEHHsS C ITOMOIIBI0 SAEKTPOHHBIX ANOO HMHBIX
TEXHUYECKHUX YCTPOUCTB, MO3BOASIOIINX JOCTOBEPHO OIIPEAEAUTH AUIIO, BbIpa-
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3uBIlIee BoAIO. [InceMeHHON hopMoi coraacusd Ha AUCTAHIIMOHHOE MHOAIIHCAHUE
JIOTOBOPa MOIKET CTaTh 3aIlloAHeHUe (popMbl B HTEepHETEe MAU IIyTEM OTIIPaBKU
SMS-coo01ieHud.

[To MHeHHIO caMux pa3paboTyuKoB 3TOro PenepasbHOro 3aKOHA C IIOMO-
IIILI0O 9TOT0 HOBOBBEAEHUH OyAeT BO3MOXKEH ITOAHOILIEHHBIH 000pPOT IH(PPOBBIX
IIpaB, a CTOPOHBI CMOT'YT BCECTOPOHHE 3alllMIATh CBOH IIpaBa II0 TAKHUM CHEA-
KaMm. Kpome Toro, craHeT BO3MOZKHBIM 3a049HO I'OAOCOBATH C IIOMOIIBIO TEXHUYE-
CKUX CPEJZICTB Ha COOpaHUSX I'PakJaHCKO-IIPaBOBBIX COOOIIIECTB.

[IpobaeMaTHKa HAHHOTO BOIIpOCa KPOETCd B IIOHUMAaHUU, UTO IIpeacTaB-
AseT coboit mudpoBoe npaBo. Hampumep, CoBet npu Ilpesunnente PP o ko-
Au(pUKalUK U COBEPIIEHCTBOBAHUIO I'PaKJaHCKOTO 3aKOHOOATEABCTBA B CBO-
€M 3aKAIOYEeHUM Ha MPOEKT yKasblBaa, YTO IIU(PPOBOE MIpaBO — 3TO HOBBIH
criocob pukcarum 00s13aTEeABCTBEHHBIX M MHBIX IIPaB, a He OOBEKT IpazkaaH-
CKHUX IIpaB [4].

JAs1 TIOCA€IOBATEABHOTO ITIOHUMAaHUS CYIIIHOCTH IIHU(PPOBBIX IIPaB U UX POAU
B IEHCTBYIOIEM MIPaBOBOM PEryAUPOBAHUH HEOOXOAMMO MIPOaHAAU3ZUPOBATH
IIO3UIIHIO IIEAOTO pdna ydeHbIX. Tak, mo MHeHHUIo, A.}JO. BacuaeBckoit «11u@-
poBH3alyd IIpaB IPUBOAUT HE K BOSHUKHOBEHHIO HOBOT'O BHAa UMYILECTBEH-
HBIX IIpaB, CYIIECTBYIOIIUX Hapdaay C 0093aTeAbCTBEHHBIMU, KOPIOPATHUBHBI-
MH, UCKAIOYHTEABHBIMHU IIpaBaMH, a K UX HOHUMPPOBOMY CIIOCO0y (pHKCAIIUH»
[5,c. 111].

B cBow ouepenn, npodeccop A.M. OpaaeBCKUM yKa3bIBaeT CAEOYIOLIEE:
«04eBUAHBINA nedeKT BToporo mpensoxkeHud m. 1 cr. 141.1 TK P®, rme mocae
CAOBa «OCYIIIECTBAECHHE» OKAa3aAMCH IIPOIMYIIEHBI CAOBa «IIU(PPOBOro IIpasar,
B PE3yAbTATE YEro IIOJAEIKAIIEE «OCYIECTBACHHE» OKa3aA0Ch HE CBA3aHHBIM
C KaKUM-AH0O IOIIOAHEHUEM, B TOM YHCAE C IIU(PPOBLIM IIpaBoM» [6].

Kpome TOro, BO3HHKaeT BOIIPOC B HEOOXOAMMOCTH HPHU3HAHUS ITUPPOBBIX
ITpaB HOBBIM OOBEKTOM IpaskHaHCKUX IIpaB. IIpu sToM, caMma KaTeropus o0beKT
rpakJaHCKOI0 IIpaBa IIPEAIIOAAraeT YCTAHOBACHHE OIIPEAEACHHOIO TIpakKIaH-
CKO-IIPaBOBOI'0 pexXHWMa, KOTOPBIH, 10 CyTH, A0 CUX IIOp HE CO3[aH, XOTd IUQ-
poBbIe IIpaBa ObiAM BBeneHBbI denmepasbHbIM 3aKOHOM OT 18 mapra 2019 roma
No 34-93 [3]. CoBepllIeHHO €CTECTBEHHO, YTO [AS TOCyZapcTBa €Ille OAWH CIIO-
co0 dukcanu mpaB Ha OOBEKTHI TPaKAAHCKHUX IIPaB II03BOASIET YIIPOCTUTH
KOHTPOAB C TOYKH 3peHHd (PUCKAABHOI'O HMHTepeca rocymapcrBa. OmgHako BBe-
JEeHHbIe HOPMBI 00AaQaI0T AE€KAAPATHUBHBIM M OTCBHIAOYHBIM XapaKTepoM, a HOP-
Mbl, yCTaHaBAHBAIOIHE OIIPEIEACHHOE IIPaBOBOE PETYAMPOBAHHUA IIHU(PPOBOHU
Cpenpl OO CUX IIOP HE IIPHUHATHI, B TOM YHCA€ HE ITPUHATHI 3aKOHBI, 3aKPEIASIO-
IUH [IPaBOBOM CcTATyC MHU(PPOBBIX (PUHAHCOBBIX aKTHBOB, BUPTyaAbHOM BaAlo-
ThI U IIEAOTO psia UHBIX KaTeropu# [7, c. 110].

[IpencraBasier obocHOoBauHO# mo3uius HO.B. Ky3HerioBa, KOTOPBIH OTMe-
4aeT, 4YTO pacCcMaTpUBaEMbBIF 3aKOH «IIPeAIoAaraeT Cepbe3HyIo IepepaboTKy
3HAQYUTEABHOH 4aCTH KOpILyca I'paskKIaHCKOT0 IIpaBa U IpakJaHCKOro-IIpaBOBOH
JOKTPHHBI B YCAOBHSX, KOT/a IIpaKTHKa 00OpoTa HOBBIX OOBEKTOB €Ille He yC-
TOSIAACh, & OCMBICAEHHE €€ ITPodecCHOHaAaMH, SdKOHOMHUCTaMU U IOPUCTaMHU €elIlle
TOABKO HaumHaeTcsh» [8, c. 103]. Tak:ke BO3HHUKAET LIEABIH psA BOIIPOCOB, CBSI-
3aHHBIX C MOJEABIO 3aKPEIIACHHUS ITPaBOBOTO PETYAUPOBAHUS ITU(PPOBOr0 3HAKA,
TO €CTh TOKEHA.
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BBenenHoe moHATHE IIU(PPOBBIX IIPaB BeCbMa CXOXKE C IIOHATHEM «TOKEH»
o ekpery IIpesunenra Pecryoarku Beaapycs or 21.12.2017 roga Ne 8 «O pa3s-
BUTHM IIU(PPOoBOH 3KOHOMUKI» [11]. CoraacHo 1. 2.2 «pu3udecKue AHIla BIIpaBe
BAQETh TOKEHAMU U C y4€TOM OCOOEHHOCTEH, yCTAHOBAEHHBIX HACTOAIIUM [leK-
peToM, COBepIIaThH CAEAYIOIHE Ollepallii: MaHUHT, XpaHEeHHe TOKEHOB B BUPTY-
AaABHBIX KOIIIEAbBKaX, OOMEH TOKEHOB Ha HHble TOKEHBI, UX IIpHOOpeTeHre, 0TIy~
xKaeHue 3a Oeaopycckue pyOAM, MHOCTPAHHYIO BaAIOTY, 9AE€KTPOHHBIE IEHBIH,
a TaKXe JapuTh U 3aBelIaTh TOKEHbD [11].

OpmHako, MOHATHE IMU(POBBIX IIpaB B TO K€ BpeMd PE3KO OTANYAeTCsd OT
IIOHSATHUS TOKEHA, COAEPIKAIIErocd B 3aKOHOIIPOEKTE O LU POBBIX aKTHUBax. [lo-
[Oo0Has CUTyallsd MOIKET IIPHUBECTU K TOMY, YTO IIpaBO Ha (PpHHAHCOBBIM aKTHUB
Oyner ogHuM, a LUMPOBOE IIPAaBO APYTHMM. B pesyabTaTre, MOAYYHUTCS PA3AMYHOE
IPaBOBOE PETYAUPOBaHHE B TPa’kJaHCKOM, HAAOTOBOM H OIOAKETHOM 3aKOHO-
[JAaTEeABCTBE, YTO HE CIIOCOOCTBYET TapMOHH3AIIMH M YHU(PHUKAIIUU IIPaBOBOIO
peryaupoBanud B Poccutickoit Penepannu [9, c. 76].

B aTo0i#i CBA3M 0Y4E€BUAHBIM MPEACTABASIETCH HEOOXOUMOCTb €ITUHOO0pPAa3HO-
ro Ioaxoja 3aKOHOJAaTeAs K IIPaBOBOMY PETYAHPOBAHUIO HHCTUTYTOB, BO3HU-
Kalolx B U pPpoBoH sKkoHOMHKe. KpoMme TOoro, BBOAWMBIE U3MEHEHUS NOAKHBI
OBITH IPOAMKTOBAHBI HE BOAEH OIIPENEA€HHBIX CYOBEKTOB, a IIOTPeOHOCTBIO 00-
IIeCTBa U IIPAaBOBOM CHCTEMBI B 3aKPEIIA€HHUH IIPABOBOIO CTATyCa OTAEABHBIX
9A€MEHTOB IndpoBu3anuu. IIpencraBasercd, 4TO OT peIIeHHs BbIIIIE0003HA-
YeHHBIX BOIIPOCOB 3aBUCHT CTEIIEHb Pa3BUTHL IIU(MPPOBOH 3KOHOMHKHU, CIIOCOO-
HOCTB IIpaBa a/eKBaTHO OTBeYaThb BbI30BaAM COBPEMEHHOCTH.
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Legal design of digital rights as
an object of civil rights
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Annotation. The article analyzes digital rights as an object of civil rights,
provides examples of a new digital reality. The authors agree that a new law is
emerging that regulates relations in the context of the world of numbers and
artificial intelligence, there are examples of specific legislative regulation in
a number of countries, including the Russian Federation.
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Information technologies are rapidly penetrating into all spheres of public
life, forming a new, so-called, digital reality. Moreover, a number of scientists
believe that “the digitalization of the most important spheres of state and pub-
lic life (economic, political, social, spiritual) is the most important direction of
the state’s activity as an adequate response to the challenges of a modern
state-organized society in general, and of Russia in particular. This is of para-
mount importance in the formation and implementation of the goals and objec-
tives of the information society” [10, p. 25].

It is necessary to agree with the idea that “a change in informational rela-
tions in the world involuntarily prompts us to realize many futuristic ideas that
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have recently remained beyond reality. New information and communication
technologies are increasing their power, becoming accessible and popular
among the population of the entire international community. The use of ad-
vanced high-tech technologies not only in many areas of public life, makes us
think about the existing dependence of people on all kinds of computer and ro-
botic systems. The integration of advanced technologies in social life allows us
to ascertain the existence of a certain pattern leading to the dependence of
mankind on information technology” [12, p. 22].

[Mlustrative examples of the new digital reality are blockchain technologies,
online banking, electronic libraries, various technologies of cloud services, ar-
tificial intelligence [1, p. 17]. There are various types of digital assets: tokens
(a cipher, the possession of which provides opportunities, in other words, rep-
laces securities in the digital world); digital currencies (bitcoins, ethereum, mo-
nero, etc.); big data (big date); domain names and accounts; virtual gaming
property (for example, property belonging to a player / account acquired for
money that gives advantages / new opportunities in the game) [13].

Russian lawyers are quite actively exploring this area of knowledge, for
example, the chairman of the Constitutional Court of the Russian Federation
V.D. Zorkin noted that "a new law is emerging that regulates relations in the
context of the world of numbers and artificial intelligence." Moreover, he em-
phasizes that “the recognition and protection of digital rights of citizens from
all kinds of violations is the task of the state” [2].

Given the economic characteristics, foreign experience and doctrinal in-
terpretation, the main task of the state is the timely legislative regulation of
digital technologies.

The relevance of this topic is emphasized by the signing by the President
of the Russian Federation of Federal Law of March 18, 2019 No. 34-FZ
“On Amendments to Parts One, Two and Article 1124 of Part Three of the Civil
Code of the Russian Federation” (hereinafter — Law No. 34-FZ) [3]. This Federal
Law entered into force on October 1, 2019, the fundamental task of which is to
expand the list of civil rights, in particular, digital rights will be recognized as
civil rights.

According to paragraph 3 of Art. 1 of Law No. 34-®3, digital rights should
be understood as binding and other rights mentioned in such a quality in the
law, the contents and conditions of which are determined in accordance with
the rules of the information system that meets the criteria established by law.
In addition, it is indicated that the implementation, disposal, including trans-
fer, pledge, encumbrance of digital law in other ways or limiting the disposal of
digital law is possible only in the information system without contacting a third
party.

Also, in accordance with Part 2, Clause 3, Article 1 of Law No. 34-FZ, the
owner of digital law is a person who, in accordance with the rules of the infor-
mation system, has the ability to dispose of this right. Transactions are in writ-
ing. They will be deemed to be concluded if it is committed using electronic or
other technical devices that will reliably identify the person who expressed the
will. A written form of consent to the remote signing of the contract may be fill-
ing out the form on the Internet or by sending an SMS message.
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According to the developers of this Federal Law, with the help of this inno-
vation, a full circulation of digital rights will be possible, and the parties will be
able to comprehensively protect their rights in such transactions. In addition, it
will become possible to vote in absentia by technical means at meetings of civil
law communities.

The problematic of this issue lies in understanding what constitutes digi-
tal law. For example, the Presidential Council for the Codification and Im-
provement of Civil Legislation in its conclusion to the draft indicated that digi-
tal law is a new way of fixing obligations and other rights, and not an object of
civil rights [4].

For a consistent understanding of the essence of digital rights and their
role in the current legal regulation, it is necessary to analyze the position of
a number of scientists. So, according to L.Yu. Vasilevskaya "digitalization of
rights does not lead to the emergence of a new type of property rights that exist
along with binding, corporate, exclusive rights, but to their digital way of fixing"
[5, p. 111].

In turn, Professor A.M. Erdlevsky points out the following: “an obvious de-
fect in the second sentence of paragraph 1 of Art. 141.1 of the Civil Code of the
Russian Federation, where after the word “implementation” the words “digital
law” were omitted, as a result of which the subject “implementation” turned
out to be unrelated to any amendment, including digital law ”[6].

In addition, the question arises of the need to recognize digital rights as
a new subject of civil rights. In this case, the category itself, the object of civil
law involves the establishment of a certain civil law regime, which, in fact, has
not yet been created, although digital rights were introduced by the Federal
Law of March 18, 2019 Law No. 34-FZ [3]. It is quite natural that for the state
one more way of fixing rights to objects of civil rights allows simplifying control
from the point of view of the fiscal interest of the state. However, the intro-
duced norms have a declarative and reference character, and the norms estab-
lishing a certain legal regulation of the digital environment have not yet been
adopted, including laws that enshrine the legal status of digital financial as-
sets, virtual currency, and a number of other categories [7, p. 110].

It represents a reasonable position Yu.V. Kuznetsova, who notes that the
law in question “involves a serious revision of a significant part of the civil law
corpus and civil law doctrine in a situation where the practice of trafficking in
new facilities has not yet been established, and its comprehension by profes-
sionals, economists and lawyers is only just beginning” [8, p. . 103]. Also,
a whole series of issues arises related to the model of consolidating the legal
regulation of a digital sign, that is, a token.

The introduced concept of digital rights is very similar to the concept of
“token” according to Decree of the President of the Republic of Belarus dated
December 21, 2017 No. 8 “On the development of the digital economy” [11]. Ac-
cording to paragraph 2.2, “individuals have the right to own tokens and, taking
into account the features established by this Decree, perform the following op-
erations: mining, storing tokens in virtual wallets, exchanging tokens for other
tokens, their acquisition, alienation for Belarusian rubles, foreign currency,
electronic money , as well as giving and bequeathing tokens” [11].
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However, the concept of digital rights is at the same time sharply different
from the concept of a token contained in the bill on digital assets. Such a situ-
ation may lead to the fact that the right to a financial asset will be one, and
digital law will be different. As a result, we get different legal regulation in civil,
tax and budget legislation, which does not contribute to the harmonization and
unification of legal regulation in the Russian Federation [9, p. 76].

In this regard, the need for a uniform approach of the legislator to the le-
gal regulation of institutions that arise in the digital economy seems obvious.
In addition, the changes introduced should not be dictated by the will of cer-
tain entities, but by the need of society and the legal system to consolidate the
legal status of individual elements of digitalization. It seems that the degree of
development of the digital economy and the ability of the law to adequately
meet the challenges of our time depend on solving the above issues.
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AnHOTanusa. B craThe paccMOTpPeHbI 0COOEHHOCTH IIPUBACUYEHUS K YTOAOB-
HOM OTBETCTBEHHOCTH 3a YKAOHEHHE OT YIIAATHI ITAaTeXeld 1 c6opoB B 3apydesk-
HBIX CTpaHaxX. Ha ceromHdammHuii AeHb YKAOHEHHE OT YIIAAThI IIAaTeked B Orom-
JKETBl IBAFETCH NOCTATOYHO PACHPOCTPAHEHHBIM SIBAEHHEM. YKAOHEHUE OT YII-
AaQTBl HAAOTOB U HHBIX IIAaTeXel, KaK OCHOBaHMUE IIPUBACUYEHHS K YTOAOBHOU
OTBETCTBEHHOCTH, IIOAYYHAO PACIIPOCTPAHEHHE M B OTAEABHBIX 3apyDesKHBIX
crpaHax. Be3sycaoBHO 3apybeskHbIe MephI ITPOTUBOAEHCTBUS OYAyT CIIOCOOCTBO-
BaTh MOBBIMIEHUIO 3(PPEKTUBHOCTH B cepe ITPOTUBOAEHCTBUS YKAOHEHUIO OT
yIAaThl TIAaTeXeH M cOOpoB B Hamledl ctpaHe. [IpoaHaAnm3upoBaHBI BO3MOIK-
HOCTB HUCIIOAB30BaHUS 3apyDEesKHOI0 OIIbITa B POCCHHCKOM IIPaBOIIPHUMEHEHUH.

KaloueBbIe CAOBa: YKAOHEHHE OT YIIAQTbl HAAOTOB U COOPOB, YrOAOBHAs
OTBETCTBEHHOCTh, HAAOTH U cOOpBI. TaMOKEeHHBIE MAATEXKHU, IIPECTYIIACHUS, 3a-
pyOeskHbIe CTpaHbl, IPOTUBOAEHCTBUE ITPECTYITHOCTHU.
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U CyOBEKTOB XO3IUCTBEHHOM NESITeAbHOCTH, B CBS3HU C 4yeM, HabAIo-

JaeTcs AUHaMHKa pocTa IPEeCcTyIAeHUU B cdepe YKAOHEHHUS OT yIIAAThI IIAaTe-
3KeH B COOTBETCTBYIOIINE OIO/I3KETHI.
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IIpy 5TOM YyKAOHEHHE OT YIIAQThI MAATEXKEH OAYYHAO PACIIPOCTPAHEHHE HE TOABKO
B Poccum, HO 1 B OOABIITMHCTBE 3apyOesKHBIX CTpaH. B paMkax HacTosIed craTbi
IIPOaHaAMU3UPOBAHbI OCOOEHHOCTH YTOAOBHOM OTBETCTBEHHOCTH B CTpaHaxX KOHTHU-
HeHTaAbHOM EBpomnbl. Be3ycaoBHO, 3TO CBS3aHO C TeM, YTO IIpaBoBasd CHUCTeEMa
CTPaH KOHTHUHEHTAABHONU EBpOIIBI O4€HBb CXOKa C IIPaBOBOM cucTeMoi Poccun.

AHaan3 ocoOeHHOCTEeH ITPOTUBOAEHCTBUS YKAOHEHHIO OT YIIAQTBI ITAATEKEeH
HeoOxonuMo HadaTh ¢ PpaHIIMH. YTOAOBHAs OTBETCTBEHHOCTH PETrAaMEHTHPO-
BaHa HaaoroBeiM kozmekcom Ppanrnu 1950 roga [2]. 3akoHOmATEABHBIN aKT CO-
aepkuT okoao 30 cocTaBoOB, IIPEAYCMATPUBAIOIINX OTBETCTBEHHOCTH 3a YKAO-
HEHHE OT OIlAaThl IlaaTexkel. MHTepeceH TOT (pakT, 4TO YTOAOBHBIH KOIEKC
dpannuu 1992 roga He COmEpPKUT HE OLHOIO COCTaBa OTBETCTBEHHOCTHU 3a Ha-
AOTOBBIE IIpecTyrAeHHud. [Ipu 3ToM pasaesseT OOIECTBEHHO OIIACHBIE HAAOI'O-
Bble OEeSHUYI Ha YTOAOBHBIE IIPOCTYIIKU U HAAOTOBBIE ITPECTYIIAE€HHS, YETO HET
B POCCHUMCKOM YyTOAOBHOM 3aKOHOJATEABCTBE [8, 9].

Cpenu Hauboaee paclpOCTPAHEHHBIX COCTABOB YTOAOBHOM OTBETCTBEHHO-
CTU B JaHHOU cdepe BBICTYIIAIOT:

— HEIIPEACTaBACHHE AeKAapalluH O A0XOAaxX HAU IIPeJOCTaBA€HHE HE B yC-
TaHOBAEHHBIH CPOK;

— IpegoCTaBAEHUE AOXKHON MH(OpPMAIUU B AeKAaPAlINY;

— HECBOEBPEMEHHA4 yIIAaTa HAaAOIOB;

— HecoOAIO[leHHEe IIpaBHA NEeKAAPUPOBAHHUA AMOO OIIAATBhI HaAora B 3A€K-
TPOHHOM popMe.

3ameTHuM, 4YTO 3aKOHOAATEAD 3a AOMNYIIEHHbIE HapyIllIeHUd IpeaycMaTpHUBa-
€T TaKOH¥ BH/ HaKa3aHUd, Kak mrrpad, Ando yBeAmdeHHe CyMMbl BHOCUMOTO Ha-
Aora.

HaaoroBoe MOIIEHHHUYECTBO IIOAYYHAO IIMPOKOE PACIIPOCTPAHEHUE Ha Tep-
putopun ®paHnuu. 3aKOHOAATEAb YKA3bIBAET, UTO 32 AI000€ YKAOHEHUE OT VII-
AAQTBl HAAOTOB HAM YKAOHEHHE OT YAaCTUYHOH yIAaThl MOXKET ObITh Ha3HAYEH
mTpad HAM TIOPEMHOE 3aKAIOYEHHE Ha CpPoK A0 S5 aeT. Kak MOXKHO 3aMETHUTH,
Bo PpaHIIUU OTCYTCTBYIOT CAMOCTOSITEABHBIE CTAaThU AU PepeHIINPYIOIIHE YTo-
AOBHYIO OTBETCTBEHHOCTD 3a JaHHBIE IIPECTYIIACHUS B 3aBHCHMOCTH OT CYOBEK-
Ta YKAOHEHHs (0yapb To pU3UIecKoe, AM0O IOPUINYECKOEe AWIIO), KaK 3TO CAEAAHO
B YK Pd, a 0oTBETCTBEHHOCTb HACTYIAET I10 OOIIIHM CTAThIM 00 YKAOHEHUH.

00 3pPeKTUBHOM NPOTHUBOAEUCTBUH B cpepe YKAOHEHHS OT yIIAAThbl HAAO-
roB U cOOpoB Bo PpaHIIH MOXKET CBHUAETEABCTBOBATDH ITPABO CyJda AHUIIUTH AIO-
00ro BHHOBHOI'O B COBEPIIEHUH TAKOI'O IIPECTYIIACHUS, TPasKIaHCKUX, [TOAUTH-
4EeCKHUX IIpaBa, a TaKKe€ BO3MOXKHOCTH OCYIIIECTBACHUS KOMMEPYECKOMN AEATEAD-
HOCTH [7]. KoHeYHO, B POCCUIICKOM 3aKOHOAATEABCTBE HET TAKHNX BO3MOXKHOCTEH
y cynebHoM BaacTH. 3aMeTHM, YTO (PPaHITy3CKHH 3aKOHOIATEAb YCTaHaBAUBAET
BO3MOXKHOCTB IIPUBAECYEHUS K OTBETCTBEHHOCTU IOPHIUYECKOE AMIIO0, YTO B CBOIO
oyepenb A0 HACTOLAILEr0 BPEMEHH HEBO3MOXKHO 10 POCCUMCKOMY 3aKOHOAATEAB-
crBy. HeobxomuMo TakKe OTMETHUTBH, YTO (PPaHILy3CKOE 3aKOHOAATEABCTBO HE
peraaMeHTUPYET BOIIPOCHI OTBETCTBEHHOCTH 3a YKAOHEHHE OT YyIIAATbl HHBIX
raatexkei u cO0poB B COOTBETCTBYIOIINE OI0IKETHI.

YroaoBHOE 3aKOHOOATEABCTBO ['epMaHUU TakKxKe HE IpeayCMaTpHUBaeT Ha-
AOTOBBIX IIpecTymnAeHui. V3 oblmero mpaBuAa €CTh UCKAIOYEHHS, B YaCTHOCTH,
HapylleHHe HAaAOTOBOM TaMHBI M IIOAAEAKA 3HAKOB OIAATHI ITOIIAWHBI. HopMbI
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00 OTBETCTBEHHOCTH 3a YKAOHEHUE OT yIIAQThI IAaTeKel B OIO/IKET IpeayCcMOT-
peHsbl [ToroxkeHneMm o Haaorax u naarexax I'epmanuu. [Ipu 3TomM, B cpaBHEHHUH
C 3aKOHOAATEABCTBOM PpaHIIMM K HAAOTOBBIM IIAQTEXKaM, 3a HapyILIEHHE KOTO-
PBIX HACTYyIIAe€T YyrOAOBHAS OTBETCTBEHHOCTB, OTHOCSTCS HE TOABKO HAAOTOBBIE
IAQTEXKH, HO W WHbIe BUBI IIAaTeXel, TaK K€ U TaMOXKEHHbIe ITAaTeXU U cOo-
ppl. 3akKoHOAAaTeAb ['epMaHHUU TakxXKe pa3rpaHUYUBAET HAAOIOBBIE IIPAaBOHApPY-
IIIEHUS W HaAOTOBBIE ITpecTymaeHUil. B KadecTBe cyOBbeKTa IIOOAEIKAIIETO YIo-
AOBHOM OTBETCTBEHHOCTHU MOXKET BBICTYIIaTh TOABKO (PU3UYECKOe AUII0. ['epmMaH-
CKO€ 3aKOHOOATEABCTBO II0 aHAAOTHU C (PPAHIy3CKUM 3aKOHOAATEABCTBOM IIpe-
AyCMaTpHUBaEeT IIPaBO Cyda AHWIIUTE BHHOBHOI'O IIOAMUTHYECKHX IIpaBa U BO3-
MOZKHOCTH 3aHATHS rOCyJapCTBEHHON HOAYKHOCTH [6].

[Togpa3meaeHre OOILECTBEHHO OIIACHBIX MAeHWCTBUHM B HaAOroBOM cdepe
npenycmatrpuBaaock U B UTaanu. B cBow odepenpb, 3aKOHOOATEABCTBO MTasmuu
IpeayCMaTpHUBaET OTBETCTBEHHOCTh HE TOABKO 3a HEyIIAAQTy HAAOTOB, HO U 3a
VKAOHEHHE OT yIAaThl MHBIX IaaTeked u cbopoB B Oromker. Kpome Toro, Bce
PECTYIACHUS UMEIOT IIoApas3/leA€HHEe B 3aBUCHMOCTHU OT OIo/3KeTa, B KOTOPBIH
OHHU IIOCTYIIAIOT.

YroaoBHBIH Komekc Pecriybamku Beaapych mpemgycmaTpuBaeT OTBETCTBEH-
HOCTBH 34 YKAOHEHHE OT yIIAaTbl HAAOTOB B PE3yABTATE YMBIMIA€HHBIX AECHCTBUMN
10 COKPBITHIO JOXOMOB HMAM 3aHUXKEHUIO NPUOBIAYU, U UHBIX 00BEKTOB HAAOT000-
AOXKeHUd [4].

YKAOHEHHE OT ynAaThl HaaoroB B COeqUHEHHBIX MITaTaX AMEPHUKH IIpHU3HAa-
eTCHd TSXKKUM ITPECTYIIAEHHEM U MO3KeT HaKas3bIBaThCdad AMOO OCTATOYHO BBICO-
KUM IITpadom, AUOO AHUIIIEHHEM CBOOOIBI HA OIIPENEACHHBIH CPOK.

[ITupokoe pacrpocTpaHEHHE IIOAYYHA OOIIECTBEHHBIH KOHTPOAB VIIAQTHI
HAAOTOB Ha Tepputropun PuHATHOUU. [IpaBOIPHUMEHHUTEADL UCIIOAB3YET OOIIeCT-
BEHHBIM KOHTPOAB C IIEABIO MCKAIOYEHHH BO3MOXKHOI'O YKAOHEHMH I'pakIaH U Op-
raHU3alUH OT YIIAQThI HAAOTOB U COOpOB. Tako# IyOAWMYHBIN OTYET pas3MellaeT-
Cd B MECTHBIX raserax €KerogHo. PUHAGHAUS gBASIETCH OOHHM H3 IOCyAapCTB
B MUpe, IAe HabAIJaeTcss BBICOKUH ypOBEHb HAAOTOBOH KYABTYPBI, OCOOEHHO
B cetu UHTepHeT. IMEHHO 4epes3 Takue KaHaAbl CBA3U ITPOU3BOAUTCSI KOHCYAb-
TUPOBaHUE U MH(POPMUPOBAHUE AATEABIIIUKOB.

[ToAOKUTEABPHBIM B IIPOTUBOAEHCTBUH YKAOHEHHIO OT yIIAQTBHI HAAOT'OB CETh
HMuTepHET U MHBbIe KOMMYHUKAIIUU IPU3HAIOT U B BeankobpuTanuu. Yepes 1o-
JO0OHBIE CETH IMAAQTEABIIIMKAM HaAOTOB M COOPOB IIPOM3BOAUTCS PaCChIAKA yBe-
JOOMAEHUH U MPEenyIpeRIeHUI, 4TO I103BOAIET 9KOHOMHUTHL BpeMs Ha oOMeH
uHopManuel, a Tak:Ke IpU3HaeTcs Hanboaee YIOOHOM A 060eHuX CTOPOH Ipa-
BOOTHOIIIEHUH.

Be3ycaoBHO, HaAM4HeE COCTABOB YyIOAOBHOH OTBETCTBEHHOCTH 34 YKAOHEHHE
OT yIIAQTBI HAAOTOB, COOPOB M UHBIX IAATEKEH CTOUT IIPU3HABATH [TOAOKUTEAB-
HbIM MOMEHTOB B ITpoTUBOAeHCTBHUH. OQHAKO, 9TO HEAB3d IIPU3HATH TAKOU Be-
coMO#l OCOOEHHOCTBIO, OTAWYAIOLIEH 3apybesKHOe 3aKOHOIATEABCTBO B cdepe
PEryAupoBaHNsa OT POCCHNCKOro 3akKoHomaTeAbCcTBa. Poccuiickoint denepanvu
HEOOXOIMMO MEePEeHUMATDh ONBIT IPOTHUBOAEHCTBUS YKAOHEHHIO HAAOTOB UMEHHO
B caeayronieM. Ocoboe 3HaYeHUE, KaK CBUAETEABCTBYET IIPAKTHUKA, B 3apybOesk-
HBIX CTpPaHaxX UrpaeT oOMeH HaAOroBOH MH(GOpPMAIIUEH O HAaAOTOIIAATEABIIIMKAX.
Cpenu uccaemoBaTeAell HaHHBIM Ccriocobd HpHU3HAETCS OMHUM M3 Hauboaee -
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dpekTuBHBIX. OOMeH HHGoOpPMAaIINe MOXKET OCYIIECTBASTHCS KaK II0 3alpocy,
TakK U aBTOMaTHU4ecKH [3].

[IpoBeneHNEe BBIE3AHBIX U KaMEPAABHBIX HAAOTOBBIX IIPOBEPOK BBICTYIIAET
METOAOM IIPOTHUBOAEHUCTBUS YKAOHEHUIO OT yIIAAThbl HAAOTOB. Tak Kak 3a4acTyio
110 pe3yAbTaTaM TaKHX IIPOBEPOK BBISIBASIETCH OOABIIIOE KOAMYECTBO OIIIHOOK.

YpoBeHb HAAOTOBOM KYABTYPBI OKa3bIBA€T BO3AEHCTBHE HA BO3MOXKHOE VK-
AOHEHHUE OT yIIAAQThl HAAOTOB [7].

He mMeHee BaXHBIM IIaroM B IIPOTHUBOAEHCTBHUH YKAOHEHHIO OT yIIAAQThl Ha-
AOTOB IIPHU3HAETCHI IPO3PavYHOCTh CUCTEMBI pPaCIpPENEACHUS ITOCTYIIUBIINX HAAO-
roB, YE€ro He CKasKeIllb O paclpefieAeHHe HaAaoroB U cbopoB B Poccutickoit dene-
pauuu [5].

BrIII1€3A0K€HHOE CBHAETEABCTBYET O TOM, 4YTO YT'OAOBHAd OTBETCTBEH-
HOCTh 3a YKAOHEHHE OT YIAATBhl 00s3aTEABHBIX IAATEXKEeW B OIOAKEThI ITpeny-
CMOTpeHa BO BceX 3apybeskHBIX cTpaHax. Mephbl OTBETCTBEHHOCTH, IIPUHHMAae-
Mble TocyZapCTBaMU pa3HOOOpa3Hbl, U BKAIOYAIOT B cebd pasAMYHbIE CIIOCOOBI
npotuBoAedicTBuda. CaHKIIMU 3a HEyIIAaTy o0s3aTeAbHBIX IAaTeXKeM 31ech IIpe-
AycMaTpUBaloTcs OT HITpada O0 AHIIEHHs CBOOOABI Ha OIPEAEACHHBIH CPOK.
CrnenududecKUMH NIPU3HAKaMU 3/1€Ch CAEAyeT IIPHU3HATh BO3MOXKHOCTh B HEKO-
TOPBIX CTPaHaX AUIIUTH IIOAUTHYECKHUX IIpaB, TOCYAAapCTBEHHOU IOAAEPKKH,
BO3MOIKHOCTh IPUBAE€YH K YIOAOBHOH OTBETCTBEHHOCTHU IIOMUMO (DU3HMYECKHUX
U IOPHUANYECKHX AHUIl. PacCMOTpeHHBIE CTpaHbl B OTAMYHE OT Poccuu HMeroT
OOIIMPHEHITUIT OIBIT ITPOTUBOAEHCTBUA YKa3aHHBIM [JedHUSIM H BbIpaboTasun
CHUCTEMY OTHATYAIOIIMX U CMATYAIOIINX ITPU3HAKOB YKAOHEHHUS OT yIAAThI 00sa3a-
TEABHBIX IIAQTEXKEMW. 3aKOHONATEABHBIM U IIPABOIPHUMEHHUTEABHBIH ONBIT 3THX
CTpaH MOXKET CTaThb OCHOBOH [AS MAABHEMIIIET0 COBEPIIEHCTBOBAHUS CHCTEMBI
OTBETCTBEHHOCTH U IIPOTHUBOAEHCTBHUS YKAOHEHHUSIM B Oro3KeThI Poccun.

[ToaTomy Poccum B IIpOoTHBOAEHCTBUH YKAOHEHHUIO OT YIIAQTBI HAAOTOB He-
00XOMMO HCIIOAB30BaTh HE TOABKO OIIBIT 3apy0esKHBIX CTPaH, HO U IOBBIIIATH
B3aNMOAENCTBHE BCEX CTPYKTYPHBIX BEIOMCTB C II€ABIO BBIIBACHUS U Ipodu-
AAKTHUKU COBEpPIIEHHs OOIIIECTBEHHO OIIaCHBIX AEesTHHUH B HAAOTOBOH cdepe.
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Features of counteraction to evasion from payment
of payments in foreign countries

A.lI. Gabdinurov*

Annotation. In this article we will consider the features of criminal prose-
cution for evasion of payments and fees in foreign countries. To date, the eva-
sion of payments to the budgets is quite common. Tax evasion, as a basis
for criminal prosecution, has become widespread in some foreign countries.
Of course, foreign counteraction measures will help to increase the effective-
ness in the field of combating evasion of payments and fees. We analyzed the
possibility of using foreign experience in Russian law enforcement.

Keywords: evasion of taxes and fees, criminal liability, taxes and fees.
Customs payments, crimes, foreign countries, crime prevention.

The modern economy of Russia is structured in such a way that every
business entity is required to pay various taxes, fees and charges. The econom-
ic crisis, caused by the introduction of various sanctions, increased pressure
on citizens and business entities, in connection with which, there is a dynamic
growth of crimes in the field of tax evasion in the relevant budgets.

The Constitution of the Russian Federation in article 57 establishes the
provision that “everyone is obliged to pay legally established taxes and fees” [1].

The emergence of criminal liability for non-payment of fees, charges and
taxes is due primarily to the development of market relations. Moreover, pay-
ment evasion has spread not only in Russia but also in most foreign countries.
This article analyzes the features of criminal liability in countries of continental
Europe. Of course, this is due to the fact that the legal system of countries of
continental Europe is very similar to the legal system of Russia.
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An analysis of the features of counteracting payment evasion must begin
with France. Criminal liability is regulated by the French Tax Code of 1950 [2].
The legislative act contains about 30 compositions providing for liability for tax
evasion. An interesting fact is that the French Penal Code of 1992 does not
contain more than one liability for tax crimes. At the same time, it divides so-
cially dangerous tax deeds into criminal offenses and tax crimes, which is not
in Russian criminal law [8, 9].

Among the most common formulations of criminal liability in this area
are:

— failure to submit income statements or not submitted within the pre-
scribed time period;

— the provision of false information in the declaration;

— late payment of taxes;

— Failure to comply with the rules for the declaration or payment of tax in
electronic form.

Note that the legislator for the violations provided provides for this type of
punishment, such as a fine, or an increase in the amount of tax payable.

Tax fraud is widespread in France. The legislator indicates that for any tax
evasion or partial tax evasion, a fine or imprisonment for up to S years may be
imposed. As you can see, in France there are no independent articles differen-
tiating the criminal liability for these crimes depending on the subject of eva-
sion (whether it is an individual or a legal entity), as is done in the Criminal
Code of the Russian Federation, and liability arises from general articles on
evasion.

An effective counteraction in the field of tax evasion in France may be evi-
denced by the right of the court to deprive anyone guilty of such a crime, civil,
political rights, as well as the possibility of carrying out commercial activities
[7]. Of course, the Russian legislation does not have such opportunities for the
judiciary. Note that the French lawmaker establishes the possibility of holding
a legal entity liable, which in turn is still not possible under Russian law. It
should also be noted that French law does not regulate liability for evasion of
other payments and fees to the respective budgets.

German criminal law also does not provide for tax crimes. There are ex-
ceptions to the general rule, in particular, violation of tax secrecy and falsifica-
tion of duty payment signs. The rules on liability for tax evasion are provided
for in the German Tax and Payments Regulation. Moreover, in comparison with
French law, tax payments for the violation of which criminal liability arises in-
clude not only tax payments, but also other types of payments, as well as cus-
toms payments and fees. German lawmakers also distinguish between tax of-
fenses and tax crimes. Only an individual can act as a subject of criminal lia-
bility. German law, by analogy with French law, provides for the right of the
court to deprive the perpetrator of political rights and the possibility of taking
public office [6].

The division of socially dangerous actions in the tax sphere was also envi-
saged in Italy. In turn, Italian law provides for liability not only for tax evasion,
but also for evasion of other payments and fees to the budget. In addition, all
crimes have a unit depending on the budget to which they are transferred.
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The Criminal Code of the Republic of Belarus provides for liability for tax
evasion as a result of deliberate actions to conceal income or understate profit,
and other objects of taxation [4].

Tax evasion in the United States of America is recognized as a serious
crime and may be punished either with a sufficiently high fine or with impri-
sonment for a fixed term.

Widespread public control over the payment of taxes in Finland. The law
enforcer uses public control to exclude the possible evasion of citizens and or-
ganizations from paying taxes and fees. Such a public report is published in
local newspapers annually. Finland is one of the countries in the world where a
high level of tax culture is observed, especially on the Internet. It is through
such communication channels that counseling and information is provided to
payers.

In the UK, the Internet is recognized as positive in countering tax evasion.
Notifications and warnings are sent out through such networks to payers of
taxes and fees, which saves time on the exchange of information, and is also
recognized as the most convenient legal relationship for both parties.

Of course, the presence of criminal liability for tax evasion, fees and other
payments should be recognized as positive in opposition. However, this cannot
be recognized as such a significant feature that distinguishes foreign legislation
in the field of regulation from Russian legislation. The Russian Federation
needs to learn from the experience of countering tax evasion in the following.
Of particular importance, as practice shows, in foreign countries is the ex-
change of tax information about taxpayers. Among researchers, this method is
recognized as one of the most effective. Information exchange can be carried
out both on request and automatically [3].

Field and desk tax audits are a method of counteracting tax evasion. Since
often a large number of errors are revealed by the results of such checks.

The level of tax culture has an impact on possible tax evasion [7].

An equally important step in countering tax evasion is the transparency of
the distribution of taxes received, which cannot be said about the distribution
of taxes and fees in the Russian Federation [5].

The above indicates that criminal liability for evading mandatory pay-
ments to the budgets is provided for in all foreign countries. Responsibilities
taken by States are diverse and include various countermeasures. Sanctions
for non-payment of mandatory payments are provided for from a fine to impri-
sonment for a certain period. Specific features here should be recognized as the
possibility in some countries to deprive of political rights, state support, the
ability to bring to criminal liability in addition to individuals and legal entities.
The countries examined, unlike Russia, have extensive experience in counter-
ing these acts and have developed a system of aggravating and mitigating
signs of evading mandatory payments. The legislative and law-enforcement
experience of these countries can become the basis for further improvement
of the system of responsibility and counteraction to deviations in the budgets
of Russia.

Therefore, in countering tax evasion, Russia needs to use not only the ex-
perience of foreign countries, but also increase the interaction of all structural
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departments in order to identify and prevent the commission of socially dan-
gerous acts in the tax sphere.
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AALTEPHATHBR B YTOAOBHOM MPABE:
OTAEALHBLIE ACMEKTHI
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AnHoTanuss. B Hacrodledl craThbe HNOAHUMAETCH MpPoOAeMa aAbTepHATUB
B YyrOAOBHOM IIpaBe. llpenaaraercda 3aKOHOOATEABHO PErAaMEHTHPOBATH HUHBIE
MEpPbI YTOAOBHO-IIPABOBOI'O XapaKTepa, BBICTYIIAIOIINE aAbTEpHATHBOM Hakasa-
HUIO U MEPBI yTOAOBHO-IIPABOBOTO BO3AEHUCTBUS, BBICTYIIAIOIINE aABTEpPHATHBOMU
YTOAOBHOM OTBETCTBEHHOCTH.

KAroueBbI€ CAOBA: aABTEPHATHUBBI; YTOAOBHOE IIPABO; YTOAOBHAS OTBETCT-
BEHHOCTD; ILIEAM YTOAOBHO-IIPABOBOT'O BO3AEWCTBHUS, HWHBIE MEPbI YTOAOBHO-
IIpaBOBOTO XapakKTepa, IPUHYAUTEABHbIE MEPhl MEAUIIMHCKOIO XapakTepa.

TE€4YEeCTBEHHBIMU y4YEHBIMH B 00AACTH YI'OAOBHOIO IIpaBa OTMeda-
AOCHh O HETATHBHBIX U3MEHEHHSX B YyTOAOBHOM 3aKOHOIATEABCTBE.
Haauiio cucreMHBIN KPHU3HUC YyTOAOBHO-IIPABOBOI'O PEryAMPOBAaHUH,
TPeOYIOIUX KapAUHAABHBIX perneHui (1, c. 19].
OOyCAOBAEGHO 3TO PSAIOM M3MEHEHHH W [NOIIOAHEHUN, BHECEH-
HbIX B YK P®, KoTOpBIE IPUBEAN HE TOABKO K CYILECTBEHHBIM IIPOTHUBOPEYHSIM,
HO ¥ HaApPyUIIHNAU (PyHAAMEHTaAbHbIe OCHOBBI POCCUHCKOTr0 YTOAOBHOTIO IIpaBa.
OTO0 Mephl (CpeacTBa) YrOAOBHO-IIPABOBOIO BO3AEHMCTBHA Ha AHIl, COBEP-
IIUBIINX IIPECTYNACHUS. B HEMCTBYIOIIEM YTOAOBHOM 3aKOHE MEPBI yTOAOBHO-
IPaBOBOT'0 BO3IEUCTBHSA MOKHO KAacCU(PUIIMPOBATh Ha: 1) HakazaHUe; 2) UHbIE
MEpPBI YTOAOBHO-IIPABOBOI'O XapakTepa U 3) YTOAOBHO-IIPABOBbIE MEPhI, IIOCPEL-
CTBOM KOTOPBIX HE PEaAHU3yeTCd yrOAOBHAd OTBETCTBEHHOCTB. [JaHHYIO Kaac-
cuUKaIUI0O MOXKHO OCYLIECTBHUTDH IIyTEM IIPOBEAEHUS aHaAu3a AEHCTBYIOIE-
ro YK Po.
Cpenu Hux Haubosee cTaOUABHBIM SIBAIETCS MHCTUTYT HakKasaHUsS (raaBa 9
YK P®d). Ilo cpaBHEHHIO C HUHBIMH MEpPaMH YTOAOBHO-IIPABOBOTO XapakTepa
B cT. 43 YK P® 3adukcupoBaHbl nepuHUINS U 1leAr HakazaHus. B raaBe 10 YK
P® nHamino orpaxkeHue 3aKOHOAATEABHAI PeraaMeHTallld [MOPSA0K X Ha3HAYECHU.

* I'apeee Mapam dauszoeuu, poueHT HOpumudeckoro mHctutryra (Caukrt-IleTepOypr), kanmgumat
IopuaIndYecKux Hayk. E-mail: gareeff.marat2013@yandex.ru
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Pan TpyaHocTel MOXKET BO3HUKHYTH IIPU YSICHEHUU CYIITHOCTH U IIPaBOBOM
IIPUPOABLI UHBIX MEP YTOAOBHO-IIPABOBOIO XapaKTepa B CBS3H C UX OLIHUOOYHOH
peraamMeHTale 3aKOHOAATEAEM.

W HBIEe Mepbl yTOAOBHO-IIPABOBOTO XapaKTepa HalllAu 3aKOHOAATEABHOE 3a-
KperniacHue B pasneae VI YK Pd, koTopsie BHeceHbI PenepasbHBIM 3aKOHOM OT
27.07.2006 r. No 153-$3, T.e. mmocae, TOTO KaK IIPOIIIAO 3HAYUTEABHOE BpeEMSI
II0CA€ BCTYIIA€HUS B NeHCTBHE YTOAOBHOIO 3aKOHA [2].

3akoHOOaTeAEM B YKa3aHHBIM pa3leA IOMEIEHbI TOABKO TPU €ro pasHo-
BUOHOCTHU: IIPUHYAUTEABHbIE MEPbl MEOUIIMHCKOTO XapakTepa (raaBa 15), KOH-
duckaug umyniectBa (raaBa 15.1), cynebnbiii mrpad (raaBa 15.2).

Ocoboe HemoyMeHHe BBI3BIBAET 3aKOHOMATEAbHAsl pPerAaMeHTallud IIPUHY-
OUTEABHBIX MEP MEOHIIMHCKOI'O XapakTepa, HadHadaeMad B OTHOIIEHUH AUII,
COBEPILIUBIINX AedHUE, IPeayCMOTPeHHbIe cTaTbaMu OcobeHHol yactu YK PP,
B COCTOSTHUU HEBMEHAEMOCTH (II. «a» 4. 1 cT. 97 YK Pd).

[Tpu mccaenoBanuu psaa HopM OO6ie#t yactu YK PP caenyer BBIBOA, 4TO
HHBIE MEPBI YTOAOBHO-IIPABOBOI'O XapaKTepa OTHECEHBI 3aKOHOLATEAEM K aAb-
TepPHATUBHOHN (popMe peasnu3alliil YTOAOBHOM OTBETCTBEHHOCTU. [1og0OHBIH BBI-
BOJ caenyeT npu paccMoTrpeHuu cT. 3 YK P®, mpoBo3raacusiiedl MpUHIINUI 3a-
KOHHOCTH, TI€ UHbI€ MEPbl YTOAOBHO-IIPABOBOI'O XapaKTepa PacCIIOAOXKEHBI B OJI-
HOM KaTeTrOPHaABHOM pPdAAy C HakazaHueM. Hauboaee oTUETAMBO TecHas B3aU-
MOCB43b HaKa3aHHUSA U HUHBIX MEP YrOAOBHO-IIPABOBOI'O XapakKTepa HAlllAO OTpa-
JKE€HUE B IIpUHIIHIIE crnpaBegauBocTH (cT. 6 YK P®d). B Hell mpennuceiBaercd,
YTO OHU JOAXKHBI COOTBETCTBOBATH XapaKTEPy U CTENEeHU OOIIeCTBEHHOM OITacHO-
CTH IIPECTYIIA€HUS, OOCTOSITEABCTBAM €T0 COBEPILIEHNS U ANYHOCTH BHHOBHOTO.

O HeoOXOAWMOCTH CAE€NOBAThH IIPHUHIUILY CIPAaBEIAMBOCTH YKa3bIBalOT
pazbsacHeHus [locranoBaeHusa [Iaenyma BepxoBuoro Cyna Pd ot 22 pekabps
2015 r. Ne 58 «O mpakTuke HazHadeHUd cygamMu Poccuiickoit denepanuu yro-
AOBHOT'O HakaszaHus» [3]. B 1. 1 maHHOIro IIOCTAHOBAEHUS BBICIIETO CYyZEOHOTO
opraHa IIpu BbIOOpe BHAA U pa3Mepa HaKa3aHUsa HeOOXOIHMMO CTPOrO CAENOBATh
CTPOroMy MHIUBHAYAABHOMY IIOAXONY, VIUTBHIBAT XapaKTep U CTeleHb OOIIecT-
BEHHOM OIIACHOCTHU IPECTYIAEHUSI, YTO CIIPaBEIANBOE HaKa3aHHEe CIIOCOOCTBYET
JOCTHKEHHIO PELIECHUd 3aa4d U JOCTHXKEHHIO LleA€H, YKa3aHHBIX B CTATbhdAX 2
u 43 YK Po.

XapakTep O0ILIeCTBEHHOH OMACHOCTU IPECTYIIAECHUS OIIPEIEASIEeTCS YTOAOB-
HBIM 3aKOHOM M 3aBHUCUT OT YCTAQHOBAEHHBIX CyZOM IIPH3HAKOB COCTaBa IIpe-
crynaeHus. [Ipu ydyere xapakTepa CTEIIEeHH OOIeCTBEHHON OIIaCHOCTHU IIPECTYII-
A€HUSI, CA€QyeT VIUTBHIBATH OOBEKT IIPECTYIIHOTO IIOCATATEABCTBA, T.€. HAIlpaB-
A€HHOCTB [€SJHUd Ha OXpPaHSEMbI€ YTOAOBHBIM 3aKOHOM COIIHAAbHBIE II€HHOCTHU
U IIpuduHeHHBbIH Bpen. COOTBETCTBEHHO, YeM IleHHee OOBEKT IIPEeCTYIIACHUd,
TeM 0oAee CTporoe HaKa3aHHE 3aCAyKHBaeT BUHOBHBIH. OO0 3TOM TakKe CBUE-
TeABCTBYIOT caHKIIMU OcobenHoi yactu YK Pd.

B 3aBHCHMOCTH OT IPECTYIHOTO IIOBEAEHUA BHUHOBHOTO, 3aBUCHUT CTEIIEHb
OOIIIECTBEHHOM OIIACHOCTH IIPECTYIIAeHHsd. B YacTHOCTH, OT XapakTepa U pas-
Mepa HACTYIHUBIIUX IIOCAEACTBHUI, CIIOCO0A COBEPIIEHHS MIPECTYIIACHUS, POAH
IIOACYAUMOTO B IIPECTYIIA€HHH, COBEPIIEHHOM B COy4acTHH, OT BHAA yMbICAA
(mpssMOM MAM KOCBEHHBIH), ANOO HEOCTOPOZKHOCTHU (A€TKOMBICAWE HAW HeOpexK-
HoCThb). Ha3zHayaa HakaszaHUe, CyL OOAXKEH 00S3aTEeAbHO YYUTHIBATH CMSTYal0-
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HIHe UAHM oTsardaroinue obcrosaTeabcTBa (ctathu 61 u 63 YK P®). Takske 1mmpu o1i-
PEeAEeAEHUH CTEIIeHH OOIIeCTBEHHON OITaCHOCTH IPECTYIACHUS HeO0OXOAMMO VIH-
TBIBATh OOCTOSITEABCTBA, OTHOCHIIMECS K COBEPIIEHHOMY IIPECTYIIAEHUIO, K KO-
TOPBIM, HAIIPUMEP, MOTYT OTHOCHTBCSI €r0 COBEPILEHHE B CHAY CTCYEHHUI TAXKE-
ABIX JKHM3HEHHBIX O0CTOSITEABCTB, ANOO 110 MOTHUBY COCTpaJaHUsi, ocobasi aKTHUB-
Had POAb B €TI0 COBEPIIEHUH.

K cBeneHHMaM O AMYHOCTH, KOTOpPBIE IIOAAEXKAT yIETy IPU Ha3HA4YEHUH Ha-
Ka3aHHud, OTHOCATCA XapaKTEpU3YIOIMe BUHOBHOI'O CBEIEHUH, KOTOPBIMU pac-
roaaraeT Cy[ IpU BbIHeCeHUU ITpuroBopa. K HUM MOryT OBITH OTHECEHBI CBefie-
HUSI HE TOABKO IIPaBOBOT'O XapakTepa (HallpuMep, HaAudHe HENOoralleHHBIX Cy-
AUMOCTEHN), HO U COILIMAaABHOI'O, CEMEMHOI0 U IICUXO(PHU3NOAOTHYECKOTO XapaKTe-
pa. B wacTHOCTH, K HUM MOTYT OBITH OTHECEHbI HaAWYHE HXKIUBEHIEB, HECO-
BEPILIEHHOAETHUX JIeTeH, COCTOSTHHE 3J0POBbd U Apyrue pakTel [3].

B3anMo3aBUCHMOCTb, B3aHMOOOYCAOBAEHHOCTh M PACIIOAOKEHHOCTH B OJI-
HOM KaTeropuasbHOM pany B Obmie#t yactu YK P® HakazaHUs U UHBIX MEpP yro-
AOBHO-IIPABOBOTO XapakKTepa yKas3blBaeT, YTO IIPH HX HA3HAYEHUU CAELYyET
TaKIKe YYUTBIBATH I0AOKeHUd CT. 6 YK P®. Ilo aTo#i mpuuyuHe, Ha3HAYasI AIOOYIO
Mepy YIOAOBHO-IIPABOBOTO XapaKTepa CYZ NOAXKEH YYUTHIBATb OOBEKT IIPECTYII-
HOT'O IIOCHATATEABCTBA, CTEIIEHb OOIIECTBEHHON OIAaCHOCTU IIPECTYIIACHUS U AWY-
HOCTb AHWIIA, COBEPIINBIIEro IpecTynHoe nesaHue. COOTBETCTBEHHO HWHTEHCHB-
HOCTBb YT'OAOBHO-IIPABOBOIO BO3AEHCTBHS Ha AHIIO, COBEPIIHUBIIEE IIPECTYIIAE-
HUe, 3aBUCUT UMEHHO OT BBIIIEYIIOMSIHYTBHIX (DAKTOPOB.

HUcxonsa u3 moaoxkeHUH pana apyrux Hopm OO6mie#t yactu YK PP (manpu-
MEp, CT. 7) CAEAYET, YTO IIOCPEACTBOM HHBIX MEP YTOAOBHO-IIPABOBOIO XapaKTe-
pa peaansyeTrcsd yroAoOBHasI OTBETCTBEHHOCTb.

B cBa3u ¢ TeM, YTO UHBIE MEPHI YTOAOBHO-IIPABOBOI'O XapaKTepa OTHECEHBI
3aKOHOJATEAEM K OJHOH KaTerOphH C HakKa3aHHEM, C IIOMOIIBIO KOTOPBIX pea-
AU3yEeTCHd YIOAOBHAdA OTBETCTBEHHOCTDH, OAS BBIIIEYIIOMSIHYTBIX MEP MOTYT OBIThH
XapakKTePHBI U I1eAn HakazaHusg. CoraacHo 4. 2 cr. 43 YK P®, neasmu Hakasa-
HUA 4BASIOTCS BOCCTAHOBAEHHE COLIMAABHOM CIIPaBEIAMBOCTH, HCIIPaBACHHE
OCYZKIEHHOTO U IIPEAYIIPERAECHUE IPECTYIIACHUH.

OgHUM M3 OTAWYMI HakKa3aHHUd OT HMHBIX MEP YrOAOBHO-IIPABOBOI'O Xapak-
Tepa SIBASETCS TO, YTO IIOCAEOHHE He 00AaMaloT 3HAYHUTEABHBIM KapaTeAbHBIM
IIOTEHIIMAaAOM. B 4yacTHOCTH, 1LleAIMH NPUHYAUTEABHBIX MepP MEIUIIMHCKOIO Xa-
pakTepa SBAGETCS H3A€YE€HHE AUI], COBEPIIUBIINX AEIHULI, IPEeIyCMOTPEHHbIE
OcobenHoit yactbio YK P®, nan yaydiieHre X ICHXUYECKOTO0 COCTOSIHUS, a TaKKe
IpenynpeRKaAeHHUEe COBEPILIEHHUT MU 3TUX OEIHUH.

O 3HAYUTEABHOM OTAHWYHHU IIEA€H NPHUHYAUTEABHBIX ME€P MEIUIIMHCKOIO Xa-
pakTepa OT LieA€H NIPUMEHEHHS HaKa3aHHsS roBopuTcd B II. 2 [locraHOBACHUA
[Taeryma BepxoBHoro Cyna P® ot 7 ampeasa 2011 r. Ne 6 «O mpakTUKe IpUMe-
HEHUS CyJaMU NPUHYAUTEABHBIX MEP MEAHUIIMHCKOI0O Xapakrepa» [4].

[To aTO¥ mpUYMHE, O MHOCTHUXKEHHUH II€AU UCIIPABAEHUS U BOCCTAHOBAECHUIA
COILIMaABHOM CHPAaBEAAMBOCTH IIPH NPHUMEHEHHH NPUHYAUTEABHBIX ME€P MeEIH-
IIUHCKOT'0 XapakTepa, He MOXKET UATH pedb. [lag MOCTHUXKEHHUI TaKHUX LieAel, Kak
BOCCTAQHOBAEHUE COITMAABHOM CIIPpaBEIAMBOCTH U HCHOpaBA€HUd, Tpebyercs
npuUMeHeHHe 0oAee MHTEHCHBHBIX MEpP yIOAOBHO-IIPABOBOIO Bo3xedicTBud. Ha-
Kas3aHHe MOXET BBI3BaTh AHUIIECHUS U CTPAAAaHUd AWIA, COBEPIIHBIIETO IIPECTY-
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IIA€HHE, KOTOPOE IIPOSIBAGETCH B €ro IICUXOAOTHYECKOH AOMKeE, CIIOCOOCTBYET
POPMHUPOBAHUIO ¥ HETO ITPABOIIOCAYIITHOTO TOCTKPUMHUHAABHOI'O [TOBEIECHUS.

OTO OTYETAUBO NIPOABALETCA IIPU HA3HAYECHUU HaKa3aHUA B BHIE AHIIECHULA
cBOOOBI, KOT/IA OCYKAEHHBIH B IIOAHOUM Mepe B COCTOSTHHU OLIYyTUTH KapaTeAb-
HBIF MIOTEHIIMAA YTOAOBHOTO HaKa3aHHda. OTOMY CIIOCOOCTBYET IOPSIAOK U pe-
KUM OTObIBaHUS HaKa3aHUS HCIIPABUTEABHBIX VUpPEXIEHUM, YCTaHOBAEHHBIH
YTOAOBHO-HUCIIOAHUTEABHBIM 3aKOHOAATEABCTBOM. [IOCTHKEHHUIO IIEAEH BOCCTa-
HOBAEHUS COIIMAAbHOM CIIPaBE€IAWBOCTU U HCIPABAE€HUS OCYKIEHHS CIIOCOOCT-
ByeT BHUJ UCIIPABUTEABHOIO YYpPEXKIAEHUS, Te OOAXKEH OTObIBaTh HaKa3aHUe
IIPECTYITHUK, Ha3Ha4YaeMbI CyZJOM B COOTBETCTBHUHU cO cT. 58 YK Pd.

OTHOCHUTEABHO OOCTUXKEHHS II€AM BOCCTAHOBAEHHS COILIMAABHOM CIIpaBe/-
AUBOCTH CA€AYyEeT OTMETUTH, YTO OHa OOoAbllIle CBOMCTBEHHA HaKa3aHUIO, YeM
WHBIM MepaM YTOAOBHO-IIPABOBOIO XapaKTepa, IOCKOABKY B HeW B Ooablreit
CTEIIEHU PEeaAUu3yeTcd €€ KapaTEAbHBIN IIOTEHIIHMAA, 3aKAIOYAIOIIUNCI HE CTOAb-
KO B KOMIIEHCAIIUU Bpena, IIPUYNMHEHHOI'O IIPECTYIIACEHHUEM, CKOABKO B BO3[ad-
HUU 3a ero coBeplueHue. Tem Goaee, B psifie CAydaeB He IIPENCTABASIETCS BO3-
MOXKHBIM KOMIIEHCHUPOBATh IIPUYHHEHHBIN Bpen IoTepresBlIed cropoHe. Ha-
IIpHUMeEp, IIPHU AHIIEHUH XKHU3HU noTeprenliero. OT4acTH IIeAb BOCCTAHOBACHUA
COILIMaABHOM CITPaBEIAMBOCTH B AeHcTBYyMoNIeM YK mpencraBasgeT cobo# «Mmoaep-
HU3UPOBaAHHYIO» Kapy, uMeBllee MecTo B npexxHeM YK PCHCP 1960 r. (ct. 20).

TakuMm o6pa3oMm, MHBIE Mepbl YTOAOBHO-IIPABOBOTO XapaKTepa BBICTYIIAIOT
ONHOM U3 aAbTEPHATHUBHBIX (DOPM pPeasu3alluu YTOAOBHOM OTBETCTBEHHOCTH.

PaccmarpuBag NpuHyAUTEABHBIE MEPbl MEQUIIMHCKOIO XapakTepa, Has3Ha-
4JaeMble B OTHOIIEHHWH HEBMEHSEMBIX, II0 CBOEU IIPaBOBOM IPUPOAE OHHU HE MO-
I'yT OBITH OTHECEHBI K HHBIM MepaM YTOAOBHO-IIPABOBOIO XapaKTepa, [TOCKOABKY
IIOCPEACTBOM HX IIPUMEHEHHS HE PEAAU3YETCH YyIOAOBHAS OTBETCTBEHHOCTB. Ta-
KHE€ BBIBOJbI CACAYIOT U3 aHaau3a mnoaoxeHud cr. 21 YK P®d, korna mus-3a xpo-
HUYECKOI'0 MAW BPEMEHHOIO IICUXUYECKOI'0 PacCTPOHCTBa, CAADOYMHUS MAU HHO-
ro OOA€3HEHHOTO COCTOSIHUS IICHUXUKHU, YKa3aHHAas KaTeropus AHI HE B COCTOS-
HUU BOCIPHUHHUMATH HCIPaABHUTEABHBIH U NPEAYNPEAUTEABHBIH ITOTEHIIMAA MEP
YTOAOBHO-TIPABOBOI0 BO3AEUCTBULA, ¥ OHHU IIOOAEKAT OCBOOOKIEHUIO OT YIOAOB-
HOM OTBETCTBEHHOCTH.

IIpuHyaUTEABHBIE MEPBI MEOUIIMHCKOI'O XapakTepa, IIPUMEHSEMBIE B OT-
HOILIEHHHW HEBMEHAEMBIX, MOXKHO OTHECTH K M€paM yIrOAOBHO-IIPABOBOI'O XapaK-
TEepa, IIOCPEACTBOM KOTOPBIX HE PEAAHN3YETCHd YIrOAOBHAd OTBETCTBEHHOCTBH. [lo-
IIBITKA OCYLIECTBUTH AUddPepeHIIUAIINI0 MEP YTOAOBHO-IIPABOBOIO BO31eHCTBUS
IIpeQIIPUHSITA BBICIIUM OpraHoM cyaeOHo# Baactu. B 1. 2 [TocraHoBaeHud Ilae-
HyMa BepxoBHoro Cyzna P® ot 7 anpeag 2011 r. Ne 6 «O mpakTuKe IpUMEHEHUS
CyaMU HNPHUHYAUTEABHBIX ME€P MEIHIIMHCKOIO XapakTepar [4] maeTcs pasbpsiCHe-
HHeE, YTO IIPUHYAUTEABHbIE MEPbl MEAUIIMHCKOIO XapakTepa SBAFIOTCA MepaMHU
YTOAOBHO-TIPABOBOIO XapakTepa. M30eras TepMHUHa «UHBIE MEpPbl YTOAOBHO-
IIpaBOBOro xapakrepar, BepxoBusii Cyn Poccun Tem caMbIM OaeT IIOHATH, 4TO
IIOCPEACTBOM INIPHUMEHEHHS HNPHUHYAHUTEABHBIX MEP MEOUIIMHCKOI'O XapakTepa,
IIPYMEHSIEMbIE B OTHOIIEHUH HEBMEHHEMBIX, HE PEaAHU3yeTCs yrOAOBHAd OTBET-
CTBEHHOCTbD.

Caenyss aoruke 3akoHomaTeas B HOBOM YK P®, HeoOXoOMMOCTb HNPUHATHUSA
KOTOPOI0 YK€ Ha3peAa, CAEAYeT 3aKPENUTh 3aKOHOAATeAbHYI0 nuddepeHIra-
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IIUI0 MepP YTOAOBHO-IIPABOBOTO BO3AEUCTBUA M KAACCH(MHUIIUPOBATH UX CAEAYIO-
M obpasom:

1) Haka3zaHHe, KOTOpPOE TPAAUIIMOHHO BBICTYIIa€T OCHOBHOM opMoii pea-
AM3aled yTOAOBHOM OTBETCTBEHHOCTH,;

2) uHbIE MEPBI YTOAOBHO-IIPABOBOIO XapaKTepa, BBICTYIIAIOIINE aAbTepHAa-
TUBHOU (POPMOIM peasnusaliviu yTOAOBHOM OTBETCTBEHHOCTU;

3) yrOAOBHO-IIPaBOBbIE MEPHI, IIOCPEACTBOM KOTOPBIX HE PEAAU3YETCS yIo-
AOBHAas OTBETCTBEHHOCTb.

B npaBoTBOp4YECKON OEATEABHOCTH 3aKOHOMLATEABHAS peraaMeHTallusd yro-
AOBHOT'O HaKa3aHWUsS He BBI3BIBAET OCOOBIX BOIIPOCOB. 3aKOHOMATEAIO CAEIYET
ob6paTUTh BHUMaHUE Ha asbTepHATHUBHBIE (DOPMBI YTOAOBHOM OTBETCTBEHHOCTH,
KaKOBBIMH SBASIOTCA HHBIE MEPbI YIOAOBHO-IIPABOBOIO XapakKTepa, a TaKxXKe
aAnpTepHATHBaM YTOAOBHOM OTBETCTBEHHOCTH, IIOCPEACTBOM KOTOPBIX OHA HE
peaausyercd.

BakpenuB B pasneae VI YK P® uHble MephI yTOAOBHO-IIPABOBOTO XapaKTe-
pa, 3aKOHOOATEAb IIPOUTHOPHUPOBAA HHBIE AABTEPHATHBHBIE MEPBI peasn3alluu
YTOAOBHOM OTBETCTBEHHOCTH. B 4aCTHOCTH, K HUM OTHOCHTCS YCAOBHOE OCYyZK-
[eHue, HanboAee YacTo HazHavYaeMoe POCCUUCKUMU cynaMu. B cBoel cymiHocTH
YCAOBHOE OCYXKIEHHE He MOXKeT ObITh OTHECEHO K HaKa3aHUIo, IIOCKOABKY HaKa-
3aHUd B BH/JE HCIPABUTEABHBIX PabOT, OTpaHHUYEHHs I10 BOEHHOH cayxKbe, co-
[epKaHhe B OUCIIUIAWHAPHON BOMHCKOM YacTH HWAM AWIIIEHHE cBOOOABI (4. 1
ct. 73 YK P®) nazHauyaroTcd yCAOBHO, T.€. HE PeaAbHO, C YCTAHOBAEHHEM HC-
ObITATEABHOTO CPOKa U BO3AOXKEHHEM O0sI3aHHOCTEH, IIPEAyCMOTPEHHBIX Y. S
cT. 73 YK Pd.

B cayuae peaabHOTO Ha3Ha4YeHHUS HaKa3aHUdd, I€PEUYNCAEHHBIX B 4. 1 cT. 73
YK P®, oHH nogaekaT peasbHOMY OTOBIBaHHIO. Hamboaee 3TO IPKO IMPOSIBALET-
Ccs B OTHOIIIEHUN Ha3HA4YEHHs PEaAbHOTO HaKa3aHUS B BH/E AUIIEHUS CBOOOIBI
Ha OIIpeNeA€HHBIH Cpok (m. «x» cT. 43 YK P®). B 3ToM caydyae Ha OCHOBaHHUU
ct. 58 YK Pd u c yuerom paszwscHeHuil [locranoBaeHus [laenmyma BepxoBHOro
Cyna P® ot 29 maa 2014 r. Ne 9 «O npakTuKe Ha3Ha4Y€HUd U U3MEHEHUd cyaa-
MU BUIOB HCIPABUTEABHOTO yYpPEXAEHUS» Cyn 00s3aH ONpemeAuTh BHUI HUCIIpa-
BHUTEABHOTI'O YYPEXKIEHHUd, TJIe OCYKAeHHBIH OyneT oTObIBaTh HaKa3aHHE B BHE
AuIIeHUd cBobons! [S].

[Io cBoel CyHIHOCTH YCAOBHOE€ OCYZKIE€HHE MOXKHO OTHECTH K OJHOM U3
Pa3HOBHUAHOCTEN yCAOBHOTO HEVCIIOAHEHUS HAKa3aHHS, a YCTAHOBACHUWE HUCIIBI-
TATEABHOTO CPOKa U BO3AOXKEHHE 00sI3aHHOCTel, IePeYrCAeHHBIX B 4. S5 CcT. 73
YK P®d, ykaspIiBalOT, UTO OHA SIBAAETCS aAbTE€PHATUBHOU (popMoil peasnsaliuu
YTOAOBHOM OTBETCTBEHHOCTH. [I0 5TOM IpHYMHE yCAOBHOE OCYXKIEHHE II0 CBOEH
IIPpaBOBOM IIPUPOE OTHOCHUTCH K UHBIM M€paM YTOAOBHO-IIPABOBOI'O XapakTepa.

Takke K MHBIM Me€paM YTOAOBHO-IIPABOBOTO XapaKTepa, CBA3aHHBIE C yC-
AOBHBIM HEHCIIOAHEHHEM HaKa3aHHUS, MOXKHO OTHECTHU OTCPOYKY OTOBIBAHUS Ha-
Ka3aHUs, IpUMeHseMasd B OTHOIIEHUHN OepEeMEeHHBIX KEHIIHH, JKEHIIIUH, UMeI0-
il pebeHra mo 14 AeT, MyKYHHA, ABASIOIINECS €OUHCTBEHHBIM POOUTEAEM
MasoareTHero pebeHka (cT. 82 YK P®P) u orcpouKy oTObIBaHUS HaKa3aHUI OOABL-
HBIM HapkoMaHuel (ct. 82.1 YK PP).

AHasOTHYHad CHUTyallyis BO3HUKAET B OTHOIIEHUH Pa3AWYHBIM BHI0B OCBO-
OoxkmeHUsa OT HaKa3zaHWs, IIpeaycMoTpeHHoro raaBod 12 YK Pd u mpunymu-
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TEABHBIE MEPBI BOCIIUTATEABHOTO BO3AEMCTBUSA, IIPUMEHSIEMBbIE HA OCHOBAHUU
cT. 92 YK P® B OTHOIIIEHHH HECOBEPIIEHHOACTHUX, COBEPIIUBIINX IIPECTYIIHbIEC
JEeSHUC.

OTka3 3aKoHOOaTeAass peraaMeHTHpoBaThk B pazzaese VI YK P® Bce aaptep-
HaATHUBHbIE (DOPMBI peasu3allliil YyTOAOBHOH OTBETCTBEHHOCTH, BO3MOXKHO, 00b-
SICHUTH HEOOXOAUMOCTBIO «peaHUMHUPOBATE» HHCTUTYT KOH(UCKAIINH HUMYIIECT-
Ba, OTMeHEeHHBIH PenepasbHBIM 3aKOHOM OT 8 aekabdpss 2003 r. Ne 162-P3. [Jo
€ro OTMEHbI, KOH(PHCKAIUs UMYyIlecTBa Oblaa 3aKpelAeHa B YTOAOBHOM 3aKOHE
B Ka4yecTBe HakKa3aHUs. B IoAB3y 3THUX AOBOAOB yKa3bIBaeT TOT (PaKT, 4TO pas-
nea VI YK P® orcyrcTBOBaa B MOMEHT ITPHUHSTHSI YTOAOBHOro 3akoHa. OH ObIA
BBeneH demepasbHbIM 3akKOHOM oT 27.07.2006 r. Ne 153-$3 [2]. Heobxomu-
MOCTBH BO300HOBA€HUS WHCTUTyTa KOH(MHUCKAIIUU HMYIIECTBA TEIeph y2Ke B Ka-
4YeCcTBE€ MHOM Mephl YTOAOBHO-IIPABOBOTO XapakTepa Oblaa BhI3BaHa paTH(UKA-
nuert Poccutickoyt denepanueii pgaga MeXOYHAPOAHBIX IIPABOBBIX aKTOB, IIpe-
OyCMaTPHUBAIOIIUN €ro HCIIOAB30BaHHUA [OAS IMIPOTUBOAEUCTBUA TEepPpoOpHU3MA,
5KCTPEMH3Ma, OPraHU30BaHHON MPECTYIIHOCTH, Koppynuuu. [Ipumepom 3Tomy
MOXKET CAYKHUTH PenepasbHblii 3aK0H oT 8 MapTa 2006 r. No 40-P3 «O paTudu-
kanuu Konsenninu OOH npoTuB Koppynuum» [6].

YuuteiBas pa3HoobOpasue aAbTepHATHUBHBIX (POPM peasu3allvi yrOAOBHOM
OTBETCTBEHHOCTH, B 3aBHCHMOCTHU OT XapaKTepa, COAEpPzKaHUS U, CIEeIIU(PUKHU
JOCTHUKEHUdA LIEAE€H BCE HHBIE MEPbI YTOAOBHO-IIPABOBOIO XapakKTepa MOZKHO
KAACCUMUIINPOBATE CAEAYIOIIUM 00pa3om:

1) meps1, cBA3aHHBIE C YCAOBHBIM HEUCIIOAHEHHEM HaKa3aHHS (YCAOBHOE
OCYK€HHEe, OTCPOYKa OTObIBAHUSA HaKa3aHUd O€pPEeMEHHBIM XKEHIIUMHAaM, JKEeH-
IMFMHaM, HMEIOIIUM [OeTeH MO0 MOCTHUXKEHHA 4YEeTbIPHAAIATHAETHEIO BO3pPacTa,
My>K4YHHaM, KOTOpPbIE€ ABAFIOTCHI €QUHCTBEHHBIMH POAUTEAIMH MAaAOAECTHUX [e-
Tel, oTCpoYKa OTObIBaHHA HaKa3aHUd O0ABPHBIM HapKoMaHuel);

2) Mepbl, COIIPssKEHHbIE C OCBOOOXKIEHUEM OT OTOBIBAHUSA HaKa3aHUs, KakK
OHU perAaMeHTHpPOBaHbI B raasBe 12 YK P®. Hanpumep, yCAOBHO-ZOCPOYHOE OC-
BOOOKIEHHE OT OTOBIBAHHUS M OCBOOOXKIOEHUS OT OTOBIBAHUSA HAaKa3aHUS HECO-
BEPIIIEHHOAETHUX AUI], COBEPUINBIINX IPECTYIIACHUE C IPUMEHEHUEM HPUHYIH-
TEABHBIX M€P BOCIIMTATEABHOI'O BO3AEHUCTBUA.

3) IPUHYOUTEABHBIE ME€Pbl MEAUIIMHCKOI'O XapaKTepa, CBA3aHHbIE C Ha3Ha-
4YeHHEM HaKa3aHUs.

ITo amaaorum co ct. 44 YK PP mHBIE MEpPBI YTOAOBHO-IIPABOBOTO XapakTepa
U UX LIEAHW CAEAyET PErAaMEHTHPOBATh B OTAEABHONM HOpPME YTOAOBHOI'O 3aKOHA.
B cBoux mccaemoBaHHUAX aBTOP paHEe IIpefsaras HHBIE MEPBI PErAaMEHTHPO-
BaTb B YK P®, nomoanuB ct. 72! mox HaszBaHueM «MHBIE Mepbl yrOAOBHO-
IIPaBOBOTO XapaKTepa U UX LieAw [7, c. 123].

K mHBIM MepaM yroAOBHO-IIPAaBOBOTO XapaKTepa IIpeasaraeTcsa OTHECTH:

a) YCAOBHOE OCYZK/I€HUE;

0) oTcpoyka OTOBIBaHMSA HaKa3aHUSI OEpPEeMEHHBIM >KEHIMWHAM U JKEHIIH-
HaM, UMEIOIIUM MAaAOACTHHUX AETEH;

B) IPUHYAHUTEABHBIE MEPbl BOCIIUTATEABHOIO BO3AEHCTBUS, IIPUMEHIEMBIE
B COOTBETCTBHUHU CO cT. 92 Hacrosaiero Kogekca;

I) OIPUHYAUTEABHBbIE MEPHl MEAUIIMHCKOTO XapaKTepa, COeJUHEHHbIE C HC-
IIOAHEHHEM HaKa3aHHd;
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) BbIHECEHNE OOBHHHUTEABHOI'O IIPUT'OBOpa C OCBOOOXKIEHHEM OT HakKasa-
Hu4g (cT.81.1 YK PP);

€) BO3AOXKEHHE OT OTObIBAHUS HaKa3aHUsS C BO3AOKEHHEM O00s3aHHOCTeH
U 3aIIpeTOB, IIPEAYCMOTPEHHBIX HacTOdIUM Komekcom.

K Tperneil rpymmne Mep yroAOBHO-IIPABOBOTI'O BO3AEHCTBUA CAEAYET OTHECTHU
MEpPBI YTOAOBHO-IIPABOBOTO XapakKTepa, IOCPEACTBOM KOTOPBIX HE PEAAHU3YETCH
YTOAOBHAad OTBETCTBEHHOCTh. B OCHOBHOM OHH IIPUMEHHAIOTCH B OTHOILEHUH AUILL
COBEPIIUBIIINE ITPECTYITHbIE NESHUS C IIOCAEOYIOIINM OCBOOOKIEHUEM OT yIro-
AOBHOM OTBETCTBEHHOCTH. [Ipexkae BCcero, K HUM OTHOCATCS pa3AWYHbIE (DOPMBI
OCBOOOXKIEHUS OT YTOAOBHOM OTBETCTBEHHOCTH. [IpuMepaMM MOTYT CAYKUTH
0CBOOOXK/I€HUE OT YI'OAOBHOM OTBETCTBEHHOCTH B CBH3HU C [AESITEABHBIM pacKasd-
HHueM (cT. 75 YK P®), npumupenunem c noreprneBmuM (ct. 76 YK P®) u pan npy-
rux €€ pasHOBHUIOHOCTEH, ITO3BOASIONINX IIPABOIIPUMEHUTEAIO B AHUIIE CyAa U OP-
raHa IMpPEeABAPUTEABHOIO PACCAENOBAHUA IIPHUHUTH K BBIBOAY, YTO AMIIO COBEP-
IITUBIIEE ITPECTYIIAEHUE He IIpeAcTaBAsieT oOIeCTBEHHOM omacHOcTH. [loaTomy
JaHHOE AUIIO HE TOABKO HE HyXKIAaeTCd B IPUMEHEHUUN HaKa3aHHUS, HO U [IpUMe-
HEHUe UHBIX Mep YTOAOBHO-IIPABOBOTO XapakTepa O6yaeT dype3MepHbIM.

Kak nsBecTHO, Ype3MepHOE BO3AEHUCTBHE, OKA3bIBAEMOE B PaMKaX YTOAOBHO-
IIPaBOBBIX OTHOLIEHUN B COCTOSIHUU CAOMATb AWIIO, HE ITPEACTaBASIONIEE OOIIIECT-
BEHHOM OITACHOCTH M B COCTOSHHUHM BBIZBATb 03A00A€HHOCTH, PEKPYTHPOBAB TEM
caMbIM PSAbl IIPECTYITHUKOB. OCHOBaHHEM A OCBOOOXKIEHHS OT YTOAOBHOM OT-
BETCTBEHHOCTH JAHHON KaTerOPHUH AHI] MOTYT OBITH OOCTOSITEABCTBA, YKa3bIBAIO-
IITHe, YTO IIPeCcTyIIA€HUe ObIAO COBEPIIIEHO BIIEPBbIE€, OHO OTHOCHUTCS K KaTeropUuU
HeOOABIIION WA CPeOHEH TSZKECTH, a TaKXKe 00CTOSTEeABCTBA, YKA3bIBAIOIIHE O I10-
3UTUBHOM IIOCTKPHUMHHAABHOM IIOBEIEHUH (HAIlpUMep, Bo3MelleHre yIepba, 3a-
rAa>KMBaHUE Bpeia), UHbIE TTIOAOKUTEABHbIE YCTPEMAEHHUS, CBUAETEABCTBYIOIIE 00
OCBOOOKIIEHMH OT YTOAOBHOM OTBETCTBEHHOCTH. K 3TOH KaTeropuu Mep CAeLyeT
OTHECTH NPHUHYAUTEABHBIE MEpPbl BOCIIHUTATEABHOT'O BO3AEHCTBHA B CAydae IIpe-
KpallleHUs YTOAOBHOTO ZIeAa C OCBODOOKIEHHUEM OT YTOAOBHOM OTBETCTBEHHOCTH.

K MepaM yroaoBHO-IIPABOBOI'O XapakTepa, BBICTYIIAIOIIUE aAbTEPHATHBOMN
YTOAOBHOM OTBETCTBEHHOCTH MOXKHO OTHECTH IPHUHYAHWTEABHBIE MEPbI MEIU-
MHCKOT'O XapakrTepa, IIPUMEHAEMbIE B OTHOIIIEHUU HEBMEHAEMBIX U K AHUIIAM,
KOTOPBIE IIOCAE COBEPIIEHUA IPECTYIIACHUA H3-3a IICUXWYECKOI'O0 PacCTpoucTBa
He CIIOCOOHBI 0CO3HABaTh (PAKTUYECKUI XapaKTep U OOILIECTBEHHYIO OIIaCHOCTD
CBOUX OEIHUUN UAU PYKOBOOUTH UMHU.
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Alternatives in Criminal Law:
Selected Aspects

M.F. Gareev"

Annotation. This article raises the issue of alternatives in criminal law. It
is proposed to legislatively regulate other measures of a criminal legal nature
that are an alternative to punishment and measures of a criminal legal effect
that are an alternative to criminal liability.

Keywords: alternatives; criminal law; criminal liability; goals of criminal
law influence, other measures of a criminal law nature, compulsory measures
of a medical nature.

Domestic scientists in the field of criminal law noted negative changes in
the criminal law. There is a systemic crisis of criminal law regulation requiring
cardinal decisions [1, p. nineteen].

This is due to a number of changes and additions made to the Criminal
Code of the Russian Federation, which led not only to significant contradic-
tions, but also violated the fundamental principles of Russian criminal law.

These are measures (means) of criminal legal influence on the persons
who committed crimes. In the current criminal law, measures of criminal legal
influence can be classified into: 1) punishment; 2) other measures of a criminal
law nature; and 3) criminal law measures by which criminal liability is not im-
plemented. This classification can be done by analyzing the current Criminal
Code of the Russian Federation.

Among them, the most stable is the institution of punishment (Chapter 9
of the Criminal Code of the Russian Federation). Compared with other meas-
ures of criminal law in Art. 43 of the Criminal Code of the Russian Federation
recorded the definition and purpose of punishment. Chapter 10 of the Criminal
Code of the Russian Federation reflected legislative regulation of the procedure
for their appointment.

* Gareev Marat Faizovich, Associate Professor of the Law Institute (St. Petersburg), candidate of le-
gal sciences. E-mail: gareeff.marat2013@yandex.ru

89


mailto:gareeff.marat2013@yandex.ru

6(116)-2019 KpHanveckan muican

A number of difficulties may arise in understanding the essence and legal
nature of other measures of a criminal legal nature in connection with their er-
roneous regulation by the legislator.

Other measures of a criminal-legal nature were legislatively enshrined in
Section VI of the Criminal Code of the Russian Federation, which were intro-
duced by the Federal Law of July 27, 2006 No. 153-FZ, i.e. after a considerable
time has passed since the entry into force of the criminal law [2].

The legislator contains only three of its varieties in this section: compul-
sory medical measures (chapter 15), confiscation of property (chapter 15.1),
and a court fine (chapter 15.2).

Of particular perplexity is the legislative regulation of coercive measures of
a medical nature, imposed on persons who have committed an act provided for
in the Articles of the Special Part of the Criminal Code of the Russian Federa-
tion, in a state of insanity (paragraph "a" part 1 of article 97 of the Criminal
Code of the Russian Federation).

When studying a number of norms of the General Part of the Criminal
Code of the Russian Federation, it follows that other measures of a criminal
legal nature are referred by the legislator to an alternative form of criminal re-
sponsibility. A similar conclusion follows when considering Art. 3 of the Crim-
inal Code of the Russian Federation, which proclaimed the principle of legali-
ty, where other measures of a criminal law nature are located in the same ca-
tegorical row with punishment. The most distinctly close relationship of pu-
nishment and other measures of a criminal law nature was reflected in the
principle of justice (Article 6 of the Criminal Code of the Russian Federation).
It prescribes that they must correspond to the nature and degree of social
danger of the crime, the circumstances of its commaission and the identity of
the perpetrator.

The need to follow the principle of justice is indicated by the clarifications
of the Decree of the Plenum of the Supreme Court of the Russian Federation of
December 22, 2015 No. 58 “On the practice of assigning criminal punishment
by the courts of the Russian Federation” [3]. In paragraph 1 of this decision of
the highest judicial body, when choosing the type and amount of punishment,
it is necessary to strictly follow a strict individual approach, taking into ac-
count the nature and degree of public danger of the crime, that fair punish-
ment helps to achieve the objectives and goals specified in articles 2 and 43 of
the Criminal Code of the Russian Federation.

The nature of the public danger of the crime is determined by criminal law
and depends on the elements of the crime established by the court. When tak-
ing into account the nature of the degree of public danger of a crime, the object
of criminal encroachment, i.e. orientation of the act on social values protected
by criminal law and the harm caused. Accordingly, the more valuable the ob-
ject of the crime, the more severe the punishment the guilty deserves. This is
also evidenced by the sanctions of the Special Part of the Criminal Code of the
Russian Federation.

Depending on the criminal behavior of the perpetrator, the degree of pub-
lic danger of the crime depends. In particular, the nature and extent of the
consequences, the method of committing the crime, the role of the defendant in
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the crime committed in complicity, the type of intent (direct or indirect), or neg-
ligence (frivolity or negligence). When imposing a sentence, the court must take
into account extenuating or aggravating circumstances (Articles 61 and 63 of
the Criminal Code of the Russian Federation). Also, when determining the de-
gree of public danger of a crime, it is necessary to take into account the cir-
cumstances related to the crime committed, which, for example, may include
its commission due to a combination of difficult life circumstances, or due to
compassion, a special active role in its commission.

Information about the person that must be taken into account when sen-
tencing includes information characterizing the guilty person that the court has at
the time of sentencing. This can include information not only of a legal nature (for
example, the presence of outstanding convictions), but also of a social, family and
psychophysiological nature. In particular, the presence of dependents, minor
children, health status and other facts can be attributed to them [3].

The interdependence, interdependence and arrangement in the same cate-
gorical row in the General part of the Criminal Code of the Russian Federation
of punishment and other measures of a criminal law nature indicates that
when they are appointed, the provisions of Art. 6 of the Criminal Code. For this
reason, when appointing any measure of a criminal law nature, the court must
take into account the object of the criminal offense, the degree of public danger
of the crime and the identity of the person who committed the criminal act. Ac-
cordingly, the intensity of the criminal law impact on the person who commit-
ted the crime depends on the above factors.

Based on the provisions of a number of other norms of the General Part
of the Criminal Code of the Russian Federation (for example, Article 7), it fol-
lows that, through other measures of a criminal law nature, criminal liability
is realized.

Due to the fact that other measures of a criminal law nature are assigned
by the legislator to the same category with punishment, by which criminal lia-
bility is realized, the goals of punishment may also be characteristic of the
above measures. According to Part 2 of Art. 43 of the Criminal Code, the pur-
poses of punishment are the restoration of social justice, the correction of
a convict and the prevention of crimes.

One of the differences between punishment and other measures of a crim-
inal law nature is that the latter do not have significant punitive potential. In
particular, the goals of compulsory medical measures are to cure the perpetra-
tors of the acts provided for by the Special Part of the Criminal Code of the
Russian Federation, or to improve their mental state, as well as to prevent
them from committing these acts.

A significant difference between the goals of coercive measures of a medical
nature and the goals of punishment is mentioned in paragraph 2 of the Resolution
of the Plenum of the Supreme Court of the Russian Federation of April 7, 2011
No. 6 “On the practice of applying compulsory medical measures by courts” [4].

For this reason, there can be no talk of achieving the goal of correcting
and restoring social justice when applying coercive measures of a medical na-
ture. To achieve goals such as restoring social justice and redressing, more in-
tensive criminal law enforcement measures are required. Punishment can
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cause deprivation and suffering of the person who committed the crime, which
is manifested in his psychological breakdown, contributes to the formation of
his law-abiding post-criminal behavior.

This is clearly manifested when sentencing in the form of imprisonment,
when the convicted person is fully able to feel the punitive potential of criminal
punishment. This is facilitated by the order and regime of serving sentences of
correctional institutions, established by the penal legislation. Achieving the
goals of restoring social justice and correcting condemnation is facilitated by
the type of correctional institution where the criminal appointed by the court in
accordance with Art. 58 of the Criminal Code.

Regarding the achievement of the goal of restoring social justice, it should
be noted that it is more characteristic of punishment than other measures of
a criminal law nature, since it implements its punitive potential to a greater ex-
tent, consisting not so much in compensating for the harm caused by the
crime, but in retribution for its commission . Moreover, in some cases it is not
possible to compensate for the harm caused to the injured party. For example,
when taking the life of a victim. In part, the goal of restoring social justice in
the current Criminal Code is a “modernized” punishment, which took place in
the former Criminal Code of the RSFSR in 1960 (Article 20).

Thus, other measures of a criminal law nature are one of the alternative
forms of criminal responsibility.

Considering compulsory medical measures imposed in relation to the in-
sane, by their legal nature they cannot be attributed to other measures of
a criminal-legal nature, since through their application criminal liability is not
realized. Such conclusions follow from an analysis of the provisions of Art. 21
of the Criminal Code, when due to a chronic or temporary mental disorder,
dementia or other painful state of the psyche, this category of people is not able
to perceive the corrective and preventive potential of criminal legal measures,
and they are subject to exemption from criminal liability.

Compulsory medical measures applied in relation to the insane can be at-
tributed to criminal measures, through which criminal liability is not imple-
mented. An attempt to differentiate criminal law measures was undertaken by
the highest judicial authority. In paragraph 2 of the Resolution of the Plenum
of the Supreme Court of the Russian Federation of April 7, 2011 No. 6 “On the
practice of applying compulsory medical measures by the courts” [4], it is ex-
plained that compulsory medical measures are criminal-law measures. Avoid-
ing the term “other measures of a criminal legal nature”, the Supreme Court of
Russia thereby makes it clear that through the use of coercive measures of
a medical nature, applied to the insane, criminal liability is not realized.

Following the logic of the legislator in the new Criminal Code of the Rus-
sian Federation, the need for adoption of which is already ripe, it is necessary
to consolidate the legislative differentiation of measures of criminal law and
classify them as follows:

1) punishment, which traditionally acts as the main form of implementa-
tion of criminal liability;

2) other measures of a criminal-legal nature, acting as an alternative form
of implementation of criminal liability;
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3) criminal law measures through which criminal liability is not imple-
mented.

In lawmaking, the legislative regulation of criminal punishment does not
raise special issues. The legislator should pay attention to alternative forms of
criminal liability, which are other measures of a criminal legal nature, as well
as alternatives to criminal liability through which it is not implemented.

Having secured other measures of a criminal law nature in Section VI of the
Criminal Code of the Russian Federation, the legislator ignored other alternative
measures of criminal responsibility. In particular, they include conditional convic-
tion, most often assigned by the Russian courts. In its essence, conditional convic-
tion cannot be attributed to punishment, since punishment in the form of correc-
tive labor, restrictions on military service, detention in a disciplinary military unit or
imprisonment (part 1 of article 73 of the Criminal Code of the Russian Federation)
are conditionally assigned, i.e. not really, with the establishment of a probationary
period and assignment of duties under Part 5 of Art. 73 of the Criminal Code.

In the case of a real sentence, listed in part 1 of Art. 73 of the Criminal
Code, they are subject to real serving. This is most clearly manifested in rela-
tion to the imposition of a real punishment in the form of imprisonment for
a specific term (paragraph "l", article 43 of the Criminal Code of the Russian Fed-
eration). In this case, on the basis of Art. 58 of the Criminal Code of the Russian
Federation and taking into account the clarifications of the Decree of the Plenum
of the Supreme Court of the Russian Federation of May 29, 2014 No. 9 “On the
practice of appointing and changing the types of correctional institutions by the
courts”, the court is obliged to determine the type of correctional institution where
the convicted person will serve a sentence of imprisonment [5].

In essence, conditional conviction can be attributed to one of the varieties
of conditional non-execution of punishment, and the establishment of a proba-
tionary period and the imposition of duties listed in part 5 of article 73 of the
Criminal Code, indicate that it is an alternative form of criminal responsibility.
For this reason, conditional conviction by its legal nature refers to other meas-
ures of criminal law nature.

Other criminal measures related to conditional non-execution of punish-
ment include deferment of punishment, applied to pregnant women, women
with a child under 14 years old, a man who is the only parent of a young child
(Article 82 of the Criminal Code of the Russian Federation) and postponement
of serving a sentence by a drug addict (Art. 82.1 of the Criminal Code of the
Russian Federation).

A similar situation arises in relation to various types of exemption from
punishment provided for in Chapter 12 of the Criminal Code of the Russian
Federation and coercive educational measures applied on the basis of Art. 92 of
the Criminal Code in relation to minors who have committed criminal acts.

The legislator’s refusal to regulate in Section VI of the Criminal Code of the
Russian Federation all alternative forms of criminal responsibility may possibly
be explained by the need to “reanimate” the institution of confiscation of prop-
erty, repealed by Federal Law of December 8, 2003 No. 162-FZ. Prior to its
cancellation, confiscation of property was enshrined in criminal law as a pu-
nishment. In favor of these arguments, the fact that section VI of the Criminal
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Code of the Russian Federation was absent at the time of the adoption of the
criminal law indicates. It was introduced by the Federal Law of July 27, 2006
No. 153-FZ [2]. The need to resume the institution of confiscation of property,
now as a different measure of a criminal legal nature, was caused by the ratifi-
cation of a number of international legal acts by the Russian Federation, which
provides for its use to counter terrorism, extremism, organized crime, and cor-
ruption. An example of this is the Federal Law of March 8, 2006 No. 40-®3
“On Ratification of the UN Convention against Corruption” [6].

Given the variety of alternative forms of implementation of criminal liabili-
ty, depending on the nature, content and specifics of achieving goals, all other
measures of a criminal legal nature can be classified as follows:

1) measures related to conditional non-execution of sentences (conditional
conviction, postponement of serving sentences to pregnant women, women
with children under the age of fourteen, men who are the only parents of young
children, postponement of serving sentences to patients with drug addiction);

2) measures associated with exemption from serving a sentence, as they are
regulated in chapter 12 of the Criminal Code of the Russian Federation. For ex-
ample, parole from serving and release from serving the sentence of minors who
have committed a crime with the use of compulsory educational measures.

3) compulsory medical measures related to sentencing.

By analogy with Art. 44 of the Criminal Code of the Russian Federation,
other measures of a criminal legal nature and their goals should be regulated
in a separate norm of the criminal law. In his studies, the author previously
suggested other measures to be regulated in the Criminal Code of the Russian
Federation, supplementing Art. 721 under the name "Other measures of
a criminal law nature and their goals" [7, p. 125].

Other measures of a criminal legal nature are proposed to include:

a) conditional conviction;

b) postponement of serving sentences to pregnant women and women with
young children;

c) coercive educational measures applied in accordance with Art. 92 of
this Code;

d) compulsory medical measures connected with the execution of punish-
ment;

e) conviction with release from punishment (Article 81.1 of the Criminal
Code of the Russian Federation);

f) the imposition of a sentence with the imposition of duties and prohibi-
tions provided for by this Code.

The third group of measures of criminal law should include measures of
a criminal law nature, through which criminal liability is not implemented. They
are mainly applied to persons who have committed criminal acts with subsequent
release from criminal liability. First of all, they include various forms of exemption
from criminal liability. Examples include exemption from criminal liability in con-
nection with active repentance (Article 75 of the Criminal Code of the Russian
Federation), reconciliation with the victim (Article 76 of the Criminal Code of the
Russian Federation) and a number of other varieties of it, allowing the law enforc-
er in the person of the court and the preliminary investigation body to conclude
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that the person who committed the crime does not constitute a public danger.
Therefore, this person not only does not need to apply punishment, but also the
application of other measures of a criminal law nature will be excessive.

As you know, the excessive influence exerted in the framework of criminal
law relations is able to break a person who is not a public danger and is able to
cause embitterment, thereby recruiting the ranks of criminals. The grounds for
exemption from criminal liability of this category of persons may be circumstances
indicating that the crime was committed for the first time, it belongs to the cate-
gory of small or medium gravity, as well as circumstances indicating positive post-
criminal behavior (for example, compensation for damage, redress of harm), other
positive aspirations testifying to exemption from criminal liability. This category of
measures should include coercive educational measures in the event of termina-
tion of a criminal case with exemption from criminal liability.

Criminal measures that act as an alternative to criminal liability include
compulsory medical measures that are applied to the insane and to persons
who, after committing a crime due to a mental disorder, are not able to recog-
nize the factual nature and social danger of their actions or direct them.
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K BOMPOCY 0 TEOPETHUECKOM MOAEAHPOBAHHH
AETAAH3ALHH KPHMHHAABHBLIYX KAMHTAAOR
TPAHCHALHOHAALHOH OPraHH30BAHHON MPECTYMHOCTH

H.H. GeAHrepcTOR

AunHoTanuss. B craThe maeTcd xapaKTE€PHUCTHUKA OCHOBHBIM TEHAECHIIUAM
TpaHcopMaIlil OpPraHU30BaHHON IIPECTYIIHOCTH B YCAOBHSX TAOOaAU3aIIHH.
C y4eToM HNpUOPUTETHOTO 3HAYEHUS IIPOTUBOAEHCTBULA A€TAAU3AIIUU €€ KPUMHU-
HaABHBIX KallUTaAOB, PacCMaTpPUBAIOTCS IIOAXOMbl POCCHUHCKHUX U 3apyDeKHBIX
KPHUMHUHOAOTOB K BO3MOXKHOCTHAM IIOCTPOEHHS TEOPETHYECKUX MOMAEAEH «OTMBI-
BaHUs» KaIlUTAaAOB TPaHCHAIIMOHAABHOM OpraHM30BaHHOM MPECTYITHOCTH U HUX
UCIIOAB30BaHUS B ITPAaKTHUKE ITPOTHUBOAEHCTBUS AEATEABHOCTH OPraHHU30BaHHON
IIPECTYITHOCTH.

KaroueBbIe cAOBa: OpraHH30BaHHad IIPECTYIIHOCTh, IPaBOOXPAaHUTEABHBIE
OpraHbl, A€TaAHU3allud KPUMHHAABHBIX KallUTAaAOB, MOJEAM A€TaAM3allUuU, IIPO-
TUBOAENCTBHUE ITPECTYITHOCTH

KOHOMMYECKHE, COIIMAaAbHbIE U ITOAUTHYECKHE YCAOBHS, CO3/1aBae-

Mble IIpOIlecCaMM TAoOaAM3alluy, MHOTOKPATHO YCHAWBAIOT Hera-

TUBHBIE [ASl OOIIleCTBa TEHAEHIIMU B Pa3BUTUU OPraHU30BaHHOMU

OpPecTynIHOCTH, B mepByio odepenbr 3HAYUTEABHO YBEAMYHUBAETCS

copaAbHas OIIACHOCTH BCeX 0e3 MCKAIOYEHUs BUIOB AESITEABHOCTU
OpPraHU30BaHHOM IIPECTYIIHOCTH; BO3PaCTalOT BO3MOXKHOCTHU IIPEOJIOAEHUS CO-
IIUAABHOTO KOHTPOAS, OCYIIECTBASIEMOIO IIPAaBOOXPAHUTEABHBIMH OpraHaMH
Pa3AMYHBIX I'OCYZAaPCTB (K IIpeKIe BCEro TeX I'oCyAapCTB, HA TEPPUTOPHUH KOTO-
PBIX IPEUMYIIECTBEHHO IIPOU3BOAATCH HAPKOTHUKH), a TaKXKe MEeXIYHapPOIHBIX
IIOAUIIEMCKUX U IPABOOXPAHUTEABHBIX OPraHOB U OpraHu3allui.

Bo-BTOpBIX, OpraHn30BaHHAas IIPECTYITHOCTh AKTHBHO HUAET II0 ITyTH MEK-
AYHApOMHOIO COTPYAHHUYECTBA B HHTEpPECAX pPeaAu3allud CBOHUX IIPECTYIIHBIX
3aMBICAOB, YTO OTKPhIBAET HOBBIE BO3MOXKHOCTU B ITPECTYIIAEHHUIX, CBSI3aHHBIX
C TPaHCTPAHUYHBIMU OIlepallUsIMU (KOHTpabaHga, HE3aKOHHBIH 000POT OPYKU4,
HaApPKOTHKOB, OHoOMaTepHasoB, TOPrOBAS AIOABMH, COAEHCTBHE B HEAETAAbHOU
MUTpallvy U T.II.).

B-Tperbux, B pa3BUTHU «TPAAUIINOHHON» OPTraHM30BaHHOMN IIPECTYIITHOCTU
B YCAOBHSX TAODaAM3aIlMM BCce 0OAe€e OIPENEeA€HHO MPOSBASIOTCH TEHIEHIINU
K €€ KOHBEPI'eHIIUH CO CTPYKTypPaMH IIOAUTHYECKOIO SKCTPEMH3MA U TEPPOPU3-

* Cenugepcmoe Hnvsi Hukonaesuu, caenoBaTeAb KHHTHCENIICKOTO MeXKPaMOHHOTO CA€ICTBEHHOTO
oTaeAa CAeOCTBEeHHOro ynpaBaeHUs CaencTBeHHoro komureta Poccuiickoit @eneparuu 1o AeHUHTPaACKOH
obaactu. Marucrpautr Caukr-Ilerepbyprckoii akamemuu CaencTBeHHOro KomuteTa Poccuiickoit ®enepa-
nuu. E-mail: 199602533366@gmail.com
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Ma, 4YTO CHUHEPTeTHYECKH YCUAWBAET CTEIIEHb COIIMAABHOM OIIACHOCTH BCEX 3THUX
dopM HeraTUBHOU AedaresbHOCTH [4, c. 98-101]. Haaumo crpemaeHHe OTHOEABb-
HBIX IIPECTYIIHBIX CHHIMKATOB IIOCTABUTH IIOJ CBOM KOHTPOAB 3HAYHUTEABHBIC
CEerMEHTBI CHCTEMBbI TPAHCHAIITMOHAABHON OPraHU30BaHHOMN ITPECTYIIHOCTH IIEpe-
BOJST Ha TAODaABHBIM ypPOBEHb TPALUIHMOHHYIO [AS IIPECTYIIHOCTH OOphOy 3a
ccheprl BAUGHHE, YTO MHOTOKPATHO YCHAHUBAET CTEIIEHb COILIMAABHOM OIIaCHOCTH
OpPraHN30BaHHOM IIPECTYIIHOCTH. B mTore cucrema TpaHCHAIlMOHAABHOMN opra-
HHU30BaHHOH ITPECTYITHOCTU CTAHOBHUTCS BCe 0OA€e CAOKHOM, UAYT ITPOILIECCHI ee
UHTETPalUU.

B 5THX yCAOBHSX IIPaBOOXPAHUTEABHBIE OPTraHbl, HAXOALAIIMECH B aBaHrap-
ae 60pBOBI C OPraHU30BaHHOM IIPECTYITHOCTHIO [2, ¢. 9-12], MOAKHBI UMETh B CBO-
€M apceHaA€ Hay4YHbIM HHCTPYMEHTaApUM, TEOPETHKO-METOLOAOTHYECKHH ypo-
BEHb KOTOPOTO COOTBETCTBYET CAOKHOCTHU COBPEMEHHBIX COIIMAABHBIX ITPOIIEC-
COB, KOTOpPBIE CBSI3aHBlI C AE€ATEABHOCTBIO OPraHHM30BaHHOM MPECTYIIHOCTH [4,
c. 251-254; 7, c. 54-64]. IIpexkne Bcero, Ha HaIll B3TAs, CAEAYET COCPENOTOYUTH-
cd Ha BOIIPOCcaxX SKOHOMHUYECKOH AedTEeABHOCTH TPaHCHAIIMOHAABHON OpPraHMU30-
BAaHHOM IIPECTYIIHOCTH, B KOTOPOM Ka4€CTBEHHBIE HN3MEHEHUA IIOCACIHHUX AET
ITPOSIBUAVICE OCOOEHHO SIPKO U IIOTOMY pPeLIeHHe 3a1a4 TeOPEeTHUIEeCKOr0 MOOEAH-
POBaHUsd IPOTUBOAEUCTBUL 3TON NEATEABHOCTH BBI3BIBAET 0COObIE CAOKHOCTH.

B mocaegHue roabl OeSTEABHOCTb OPraHHU30BAHHOU IIPECTYIIHOCTH Bce 60-
Aee aperidyeT B 00AaCTh 9KOHOMHYECKOH AeATEABHOCTH (0COOEHHO (PMHAHCOBO-
5KOHOMHYECKOH AEeATEABPHOCTH, IIPEXKIE BCErO CBA3aHHOM C AeTaAH3alliedl KpH-
MHHAABHBIX KallUTAAOB), YTO BEOET K CHUXKEHHIO MHBECTHUIIMOHHOHN IIPHUBAEKA-
TEABHOCTHU I'OCYyJapCTB, KPUMHUHAANU3AIIUN AETAABHOTO CEKTOPA SKOHOMUKH, pac-
IIPOCTPAHEHUI0 KPUMUHAABHOR CYOKYABTYPBI M CBOHMCTBEHHBIX AT Hee DOPM CO-
IIHAABPHOTO ITOBEeHUs Ha BECh COIIMyM, BeleT K mpobaemam B Oopebe C 3KOHO-
MHYECKOM AeITEeABPHOCTBHIO OPTraHHU30BaHHOU IIPECTYIIHOCTH B YCAOBHULAX B3aHMO-
IIEPEIIAETEHUSI €€ AETAAbHBIX M HEA€raAbHBIX (popM. B mporuBozeiicTBuUH ek
0COOEHHO BazKHO COYETaHHE POCCHHCKOTO M MEXKAyHapoaHoro ombITa [1, ¢ 14—
15; 8, c. 254-258].

Ceromusa 6opsba ¢ OpraHU30BaHHOM ITPECTYITHOCTBIO — 3TO, IIPEXKIe BCETO,
IIEPEKPBITHE KAHAAOB [ABUXKEHHUS W OTMBIBAHUA IIPECTYIIHBIX KaIlUTAAOB MEXK-
JAYHAPOAHON OPraHHU30BAaHHOM JKOHOMMHYECKOH IIpecTynHOCTH. MMeHHO B pe-
3yABTATE OPTaHU30BaHHON MIPECTYIIHON AedTE€ABHOCTH 3TH KalluTaAbl JOCTHUTAIOT
KPYIIHBIX U 0CO00 KPYITHBIX Pa3MeEpPOB, YCIEIIHO OTMBIBAIOTCA U IPUYyMHOIKA-
IOTCA B XO[4€ KPUMHHAABHOM 5KOHOMHYECKOU AEATEABHOCTH, UCIIOAB3YIOTCHA OAS
KOPPYMIIUPOBAHUS T'OCYOapPCTBEHHBIX M OAHKOBCKHX CAYIKAIIUX. /Aeraanu3arius
IIPECTYIIHBIX CPEACTB CTasa OOHHUM M3 Hamboaee U3OLIPEHHBIX U CAOKHBIX BU-
JIOB «(MHTEAAEKTYaAbBHOMN» IIPECTYITHOCTH.

[Tporteccrl raobasm3anii U UHTETPAIIUH MHPOBOM 3KOHOMHKHU OTKPBIBAIOT
HOBbI€ BO3MO3KHOCTH, IIPEXKIE BCETO AT pPa3BUTHdA (PUHAHCOBOM NEeATEABHOCTH
OPTaHU30BaHHBIX MIPECTYIIHBIX COOOIIECTB, B YACTHOCTHU, [AS A€TaAU3aIlUH €ee
cpexnctB. [Ipobaema 3akarodyaeTcsd B TOM, YTO MHUpOBas (PHHAHCOBAs CHCTeMa
BBIXOOUT HN3-I10[, KOHTPOAS HAIlMOHAABHBIX I'OCYyJapCTB U HAYHUHAET OIIPEAEASITH
COOCTBEHHBIE ITPHUOPHUTETHI, CBS3aHHbIE C YCKOPEHHBIM IIOAYYEHHEM IIPHUOBIAU
U IIOAHOCTBIO OTOPBAHHBIE OT COIIMAABHBIX OPUEHTHPOB Pa3BHUTHA 3KOHOMHUKMU.
3HaYUTEABHO YCAOXKHSIETCS IIPOIIECC KOHTPOAS ABUXKEHHUS (PHHAHCOBBIX IIOTOKOB.
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Bomrpocam mpoTHUBOAEHCTBUS A€TaAU3allUH KPUMUHAABHBIX KallUTAAOB Op-
TaHU30BAHHOU IIPECTYITHOCTHU IIOCBSIIEHA OOIIMpHAas HaydHasd AUTeparypa B Ha-
el crpaHe W 3a pyOekoM, B KOTOPOM paccMaTpPHUBAIOTCS METOLOAOTHYECKHE
U TEOpPEeTUYECKHUE BOIIPOCHI IIOCTPOEHUS KOHIEIITYaAbHON MOOEAU AeTaAH3alluU
KPUMHHAABHBIX KAIllUTAAOB, IIPOTUBOAEUCTBUA €M B paMKaX AEUCTBYIOIIETO 3a-
KoHogaTeAbcTBa [10]. AKTyaABHOCTE 3TUX HUCCAEJOBAHUMN OIIPENEAdeTCs TeM, YTO
«... caMa TIpolleAypa Ae€raAnu3aluu (OTMBIBAHUS) eHEr CBOMCTBEHHA OOABIITMH-
CTBY (popM OpraHM30BaHHOM MPECTYIIHOCTH, KOTOpas IIPEAOMASIET ITPOLIECC
OPUHATHIX 9KOHOMHYECKHUX PEIIeHHH, IOAPhIBAET AeATEABHOCTH (PHMHAHCOBBIX
VIpEeXIEeHUH, 000CTPsSeT COIlMaAbHBIE ITPOOAEMBI, a TAKiKe CIIOCOOCTBYET KOP-
PYIILIMOHHBIM IIPOsSIBAEHUSAM» [0, C. 3.

B coBpemeHHOH 3amagHON KPUMHWHOAOTUU CAOXKHAOCH ABa OCHOBHBIX THIIA
KOHIIETITYyaAbHOTO MOJIEAWPOBAHUS A€TAAU3alMH KPUMUHAABHBIX CPEACTB: IIO-
CTPOEHHE TaK Ha3bIBAEMOM «(IIUKANYECKOW» MOIJEAU U IIOCTPOEHHE «IIEAEBOM»
MO/IEAH, TEOPETUYECKHE OCHOBBI KOTOPBIX ObIAU 3aA03KeHbI 0K0AO 30 AeT Hazam.

CoraacHO ITMKAUYECKON MOOEAU AE€TAAHW3aIlNH KPUMHWHAABHBIX CPEACTB, O0-
XOAbl OT HAKa3yEMBIX NE€IHHUH ITOCTYIAlOT Ha PBIHOK U TaM HEAETAABHO PeaAH-
3yI0TCH, PEMHBECTUPYSACHh KOCBEHHO 4e€pe3 A€TaAbHble MHBECTHIIUM HAHW HEIO-
CPEACTBEHHO B APYIYIO INPECTYIHYIO AeATEeABHOCTh. Tak, B KHUTe IIIBeHIIapCKO-
ro kpumuHoaora A. 3roHaa «OTMBIBAaHHE OEHET: MOTUBBI — (QOPMBI — 3aIuTar
[13] aTa MOmeAb UCIIOAB3YEeTCS A OOBSICHEHHS MEXaHH3MOB A€TaAH3alllu KpPHU-
MUHAaABHBIX KallUTAAOB €BPONEHCKUMH OPTaHH30BaHHBIMU IIPECTYIIHBIMHU I'PYII-
IaMH, CIEIIUAANU3ZHPYIOIINMUCH Ha «T€HEBOM» 9KOHOMHUYECKOH NeATEABHOCTH.

B mocaemnue rogpl Bce Doaee JOMUHUPYIONIEH CTAHOBHUTCH IleA€Bas MOIEAD
[x. [Ipecrona [11], B KOTOPOH HNPUOPUTETOM IIPU aHAAN3€ BCeX (POPM AETAAU-
3allii KPUMUHAABHBIX KaIlIUTAAOB SBASIETCS OPHEHTAaIlUsd Ha II€AH OTMbIBaHUS
J[I€HET, CPeIN KOTOPBIX BbIIEATIOTCH KOHKPETHBIE IIEAN: NHTErPalluU CPEZICTB B Ae-
rasbHbIe (PMHAHCOBBIE ITOTOKHM; MHBECTUIUH; 00X0[qa HAAOTOBBIX 3aKOHOB; (hH-
HaHCHPOBAHUS HOBBIX IIPECTYIIACHUH.

JAs MUHUMH3AIIUHN PUCKOB BAQIEABIIBI HAPKOIOAAAPOB JUBEPCUPUITUPYIOT
U ONITUMHU3UPYIOT CBOM BAOKEHHS C IIOMOIIBI0 PAa3HOOOPA3HBIX AUKBUAHBIX HH-
BecTuIMM. YacTb CPEACTB PEMHBECTHPYETCS B TOPrOBAIO HAPKOTHUKAMHU OASI MO-
AEepHU3AIINN IIPOU3BOACTBA, €ro AMBEPCUMUKAINU U paciaupeHus. O0001ad
SMITUPUYECKHE [JaHHbIE, lleAeBasi MOJEAb B TO K€ BpPeMsl BBIXOJUT 3a paMKHU
OITMCAaHUA OTAEABHBIX CIIOCODOB OTMBIBAHHS OEHET, CTPEMHUTCH BCKPBITH OCO-
OEHHOCTHU OIlepalluM OTMBIBAHUS «TPS3HBIX» IEeHET B 00Ilel B3amMOCBA3U (PU-
HAHCOBOM IIOAUTHUKH OPraHU30BaHHOM IIPECTYIIHOCTH. [laHHad MOEAb IIpe-
CTaBASIETCSI COBPEMEHHBIM KPHUMHHOAOTAM YHUBEPCAABHOM, ITOCKOABKY MMEHHO
OHAa I103BOALET 0oaee IIOAHO C(PpOPMYyAHPOBATH COCTAB IIPECTYIIA€HUS IIOCPELCT-
BOM TOTO, YTO VYUTBIBAET PA3AHMYHOE COAEPKaAHUE YMBICAA, KOTOPOE B 3HAUU-
TEABHOH Mepe COOTBETCTBYET BbIOPAHHBIM II€ASIM OTMBIBAaHU4 AeHer [12, c. 283—
289|. HoBble acrekTbl B HCCAEJOBAHHE BOIIPOCOB IIPOTUBOAEUCTBUS A€rasu3a-
IIUY KPUMHWHAABHBIX KaIllUTaAOB BHOCHUT pas3BHUTHE (PUHAHCOBOI'O PbIHKA KPHII-
TOBaAlOT [9, c. 352-357].

C 11eAbI0 MHCTUTYIIMOHAAH3AIIUHU COBMECTHOU NEATEABHOCTH ITPEACTaBUTE-
A€l Pa3AHMYHBIX ITPABOOXPAHUTEABHBIX CTPYKTYP PA3AMYHBIX T'OCyAapCTB, B TOM
YHCAE U II0 BOIIpocaM pa3paboTKU TEeOPETUKO-METOLOAOTHYECKHUX OCHOB ITPOTH-
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BOAEUCTBUSA A€TaAH3allNH KPUMHHAABHBIX KallUTAAOB TPaHCHAIIMOHAABHOH Op-
raHU30BaHHOM MPECTYIIHOCTH, Oblra co3maHa ['pynmna pazpaboTKu (PpUHAHCOBBIX
Mep 60prObI ¢ orMbIBaHHeM geHer (FATF), ¢ KoTopoii aKTHBHO COTPyAHHYAET
CaencrBeHHBIN KoMuteT Poccuiickoit deneparuu [3, c. 20]. [TocaegHee He saBASI-
€TCd CAY4YaMHOCTBIO, BEAb OAd POCCHUHUCKOM OPraHHU30BAHHOM IIPECTYIIHOCTH HC-
II0AB30BaHHE TPAHCHAIIMOHAABHBIX CXE€M OTMBIBAHHS KPHMHHAABHBIX CPEACTB
IIpeCTaBAsIeTCS OCOOEHHO IEePCIEeKTHUBHBEIM. K ceromHdaIrHeMy OHIO, IIpaKTUYe-
CKHU, HcUeprasu cebsl Te BO3MOXKHOCTH MAacCCOBOM Aerasmsalnueil IpecTyIHOTro
KalluTasa, KOTOpble OTKPBIBAAUCH CIIEIIU(PUIECKUMHU ycAOBUAMHU 1990-X romos:
BHeApeHHUEM He3PPEKTUBHON 3KOHOMHUYECKON MOIAEAH, MAaKCHMAaAbHO OTKpPBI-
TOU A BO3MOXKHOM KPUMHHAAW3AIIUM, BMECTE CO CAAOBIM IIPaBOBBIM obecrie-
4YeHUEeM NPOTHUBOMAEHCTBHUS IIPECTYIITHOCTU U Aerpanaliei obIlecTBEHHOro IIpa-
BOCO3HaHU4.

B Hacrogmiee BpeMd BO3MOXKHOE YBEAHMYEHHE [OXOA0B OPraHH30BaHHOM
IIPECTYITHOCTH, CBA3aHHOE C HAMEYEHHBIM HOBBIM 3TallOM IIpUBaTH3aIlUH, I10-
TpedyeT IIOMCKa HOBBIX BO3MOXKHOCTEH IAS UX AE€TAAM3aIINH, KOTOPbIE POCCHUH-
CKHE IIpeCcTyIIHble TPYIIIHNPOBKU YK€ aKTUBHO IIpopadaThIBAIOT IO CXeMaM
TPaHCHAIIMOHAABHOM ITpecTynHOCTH. [loaToMy BaskHO, 4YTOOBI MIPABOOXPAHU-
TeAbHBbIE OpraHbl ObIAM I'OTOBBI AEUCTBOBATD «HA OIIEPEIKEHUEN.
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On the issue of theoretical modeling
of the legalization of criminal capital
of transnational organized crime

I.N. Seliverstov*

Annotation. The article describes the main trends in the transformation
of organized crime in the context of globalization. Taking into account the
priority importance of counteracting the legalization of its criminal capital, the
approaches of Russian and foreign criminologists to the possibilities of con-
structing theoretical models of laundering the capital of transnational orga-
nized crime and their use in the practice of countering the activities of orga-
nized crime are considered.

Keywords: organized crime, law enforcement agencies, legalization of
criminal capital, legalization models, crime counteraction.

The economic, social and political conditions created by the processes of glo-
balization repeatedly reinforce negative trends in the development of organized
crime for society. First of all, the social danger of all types of organized crime ac-
tivities increases significantly; there are increasing opportunities to overcome so-
cial control exercised by law enforcement agencies of various states (and especial-
ly those states on the territory of which drugs are mainly produced), as well as in-
ternational police and law enforcement agencies and organizations.

Secondly, organized crime is actively pursuing the path of international
cooperation in the interests of realizing its criminal intentions, which opens up
new opportunities for crimes related to cross-border operations (smuggling, il-
legal trafficking of weapons, drugs, biomaterials, human trafficking, assistance
in illegal migration, etc.).

Thirdly, in the development of “traditional” organized crime in the context
of globalization, tendencies toward its convergence with the structures of politi-
cal extremism and terrorism are more and more clearly manifested, which syn-
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ergistically enhances the degree of social danger of all these forms of negative
activity [4, p. 98-101]. There is a desire for individual crime syndicates to take
control of significant segments of the transnational organized crime system
that are moving to the global level the traditional crime struggle for spheres of
influence, which greatly increases the degree of social danger of organized
crime. As a result, the system of transnational organized crime is becoming
more and more complex; processes of its integration are ongoing.

In these conditions, law enforcement agencies at the forefront of the fight
against organized crime [2, p. 9-12], should have in their arsenal scientific
tools, the theoretical and methodological level of which corresponds to the
complexity of modern social processes that are associated with the activities of
organized crime [4, p. 251-254; 7, c. 54-64]. First of all, in our opinion, we
should focus on the issues of economic activity of transnational organized
crime, in which the qualitative changes in recent years have manifested them-
selves particularly clearly and therefore the solution of the problems of theoret-
ical modeling of counteraction to this activity causes particular difficulties.

In recent years, the activity of organized crime has drifted more and more
into the field of economic activity (especially financial and economic activity,
primarily related to the legalization of criminal capital), which leads to a de-
crease in the investment attractiveness of states, criminalization of the legal
sector of the economy, and the spread of the criminal subculture and its cha-
racteristic forms social behavior throughout society, leads to problems in the
fight against the economic activities of organized crime in the interweaving of
its legal and illegal forms. In counteracting it, the combination of Russian and
international experience is especially important [1, p. 14-15; 8, c. 254-258].

Today, the fight against organized crime is, above all, the closure of the
channels for the movement and laundering of criminal capital in international
organized economic crime. It is as a result of organized criminal activity that
these capitals reach large and especially large sizes, are successfully laundered
and multiplied in the course of criminal economic activity, and are used to cor-
rupt government and bank employees. The legalization of criminal means has
become one of the most sophisticated and complex types of "intellectual" crime.

The processes of globalization and integration of the world economy open
up new opportunities, primarily for the development of financial activities of
organized criminal communities, in particular, for the legalization of its funds.
The problem is that the global financial system is getting out of the control of
nation states and is starting to determine its own priorities related to accele-
rated profit-making and completely divorced from the social guidelines of eco-
nomic development. The process of controlling the movement of financial flows
is greatly complicated.

Extensive scientific literature in our country and abroad is devoted to
counteracting the legalization of organized crime criminal capital, which ex-
amines methodological and theoretical issues of constructing a conceptual
model of criminal capital legalization and counteracting it in the framework of
the current legislation [10]. The relevance of these studies is determined by the
fact that “... the very procedure of money laundering (laundering) is typical of
most forms of organized crime, which refracts the process of economic deci-
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sions, undermines the activities of financial institutions, aggravates social
problems, and also contributes to corruption” [6, p. 3].

In modern Western criminology, there are two main types of conceptual
modeling of the legalization of criminal means: the construction of the so-called
"cyclic" model and the construction of the "target" model, the theoretical foun-
dations of which were laid about 30 years ago.

According to the cyclical model of the legalization of criminal means, the
proceeds of punishable acts go to the market and are illegally realized there,
reinvested indirectly through legal investments or directly into other criminal
activities. So, in the book of the Swiss criminologist A. Zund “Money launder-
ing: motives — forms — protection” [13] this model is used to explain the me-
chanisms of legalization of criminal capital by European organized criminal
groups specializing in “shadow” economic activity.

In recent years, John Preston's target model [11] has become increasingly
dominant, in which the analysis of all forms of legalization of criminal capital
focuses on money laundering, among which specific goals stand out: integra-
tion of funds into legal financial flows; investments; circumvention of tax laws;
financing new crimes.

To minimize the risks, drug-dollar owners diversify and optimize their in-
vestments with a variety of liquid investments. Part of the funds is reinvested
in the drug trade to modernize production, diversify and expand it. Summariz-
ing empirical data, the target model at the same time goes beyond the descrip-
tion of individual methods of money laundering, seeks to reveal the features of
the operation of laundering "dirty" money in the overall relationship of the fi-
nancial policy of organized crime. This model seems to be universal for modern
criminologists, since it is it that allows us to more fully formulate the corpus
delicti by taking into account the different content of intent, which largely cor-
responds to the chosen goals of money laundering [12, p. 283-289]. The devel-
opment of the financial cryptocurrency market [9, p. 352-357].

In order to institutionalize the joint activities of representatives of various
law enforcement agencies of various states, including on the development of
theoretical and methodological foundations for countering the legalization of
criminal capital of transnational organized crime, the Financial Action Task
Force on Money Laundering (FATF) was created, with which Investigative is ac-
tively cooperating Committee of the Russian Federation [3, p. 12]. The latter is
not an accident, because for Russian organized crime, the use of transnational
criminal money laundering schemes seems especially promising. To this day,
the possibilities of mass legalization of criminal capital, which were opened up
by the specific conditions of the 1990s, have practically exhausted themselves:
the introduction of an ineffective economic model that is as open as possible for
possible criminalization, together with weak legal support for combating crime
and the degradation of public justice.

Currently, a possible increase in organized crime revenues associated with
the planned new stage of privatization will require the search for new oppor-
tunities for their legalization, which Russian criminal groups are already ac-
tively working on transnational crime schemes. Therefore, it is important that
law enforcement agencies are prepared to act “proactively”.
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KPHMHHOAOTHMECKHE MEPRI MO BLIABAEHHIO
H MPEAYTPEKAEHHIO HEZAKOHHOMO
OBOPOTA AAKOrOABHOH MPOAYVKUHH H HAPKOTHKOR
B HCMPABHTEALHAIX YMPEKAEHHAY

O.H. Hecreposa’

AnHoTanua. B crarbe paccMaTpHUBaOTCS MEPHI 10 PeaAn3allui OOHOM U3
BaXXHEUNINX 3a4a49 YTLOAOBHO-HCIIOAHUTEABHOM CHCTEMBI, HallpaBACHHBbIE Ha
IpeaOTBPAILCEHUE ITPOHUKHOBEHUS Ha TEPPUTOPHUIO UCIPABUTEABHOIO Y4pPEXK-
JEeHUd 3alIpelleHHbIX IIPEeIMETOB M ITPO(PHUAAKTHKA YIIOTPEOACHUS 3THUX IIPe-
METOB, B YaCTHOCTH aAKOIoAsd W HaAPKOTHYECKHUX CPENCTB. AHAAU3UPYIOTCH
OpakTHKa paboThl MUCOPABUTEABHBIX YIPEXKIECHHH, BUALI U CIIOCOOBI JOCTaBKHU
HApPKOTHKOB U aAKOTOABHOM IPOAYKIIMU Ha TEPPUTOPHUIO HUCIIPABUTEABHOIO y4-
pexaeHud. ABTOP YTBEPXKOAET, UYTO OOABIIIOE 3HAYEHHE B MPeayHpeskAeHUHN
obopoTa u yrnorpebAeHUd HapPKOTHYECKHX CPEACTB U AAKOTOABHOH ITPOAYKIIHMH
UMeeT paboTa 110 CBOEBPEMEHHOMY OCBUIAETEALCTBOBAHUIO OCYXKIEHHBIX.

KAroueBbI€ CAOBa: YIOAOBHO-HCIIOAHHTEABHAsS CHCTEMA, AaAKOTOAbHAd
OPOAYKIIVS, HAPKOTUYECKHE CPENCTBa, IpenyIlpeRaeHue He3aKOHHOro 060po-
Ta, 3alIpellcHHbIE IPEAMETDI, ACKaPCTBEHHBIE CPENCTBA

OHOM M3 BaXXHBIX 337a4 AeITEABHOCTH YTOAOBHO-UCIIOAHUTEABHOH

CHCTEMBbI SIBASIETCSl PETYAHPOBaHHUE IIOPSAKA U YCAOBUU HCIIOAHEHUS

U1 OTOBIBAHUA HaKa3aHUH OCYKIEHHBIMHU. B crucreme Mmep 1o obecrie-

YEeHUIO YKa3aHHBIX MHOpgaKa U YCAOBUU (pekuMa) BasKHYIO POAb UI-

paeT IpeaynpekiaeHre IIPOHMKHOBEHHS Ha TEPPUTOPUIO HCIIPaBH-
TEABHOTO VYPEKIEeHUs 3alIpPeIleHHBIX IIPEAMETOB U IPOPHAAKTHKA YIIOTPEOACHUS
3TUX [IPEAMETOB, B YACTHOCTU aAKOI'OAS U HAPKOTUYECKUX CPEICTB.

HecomHeHHO, IOATrOTOBKA M COBEPIIEHHE IIPECTYIIAEHUM B MecCTaxX AHUIIIE-
HUS CBOOOBI ITIOAPHIBAET OCHOBBI (DYHKIIMOHHUPOBAHUS AIOOOT0 UCIIPABUTEABHO-
ro yupexaenud [2, c. 30]. [JeaTeAbHOCTb COTPYAHUKOB YTOAOBHO-UCIIOAHUTEAb-
HOM CHCTEeMBbl HaIIpaBA€HO Ha IIPEAYyNPEXAEHHE COBEPIIEHHS ITPECTYIIACHUH,
KaK OCYKJEHHBIMH, TaK W APYTHMHU AHUIIAMU. 3allpelleHHble IIPEeaAMEThI, KOTO-
pble IIOCTYIIAIOT K OCYKIEHHBIM PA3AHYHBIMU IIyTIMH U CIIOCOOAaMH MOTYT OBITH
CpeaCcTBaMU COBEPILEHUS MPECTYIAECHHUS (MOOUABHBIE TeAe(POHBI, CHUM-KapThl,
KOAIOIIe-peKyIue IIpeaMeThl), a HHOTAa BBICTYyHaTh OOBEKTaMU IIPECTYITHBIX
IIOCATATEABCTB (OeHeXKHble cpenctBa). B 2019 r. B ucpaBUTEABHBIX y4YpeK-
aeHusax Obiao u3baTo 1383,2 ThIC. pydaeit, 47940 emxuHUIl CPEACTB CBS3H,
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17353 cum-kapt, 13037 3apgaaHbIX YCTPOUCTB, 3 €OUHUIILI OPYyXKUs, 43 €IUHU-
116 OoerrpunacoB, 7363 KOAIOIIEe-PexKyIINX IIPeaMeToB [4].

EcTecTBEHHO, YTO XpaHEHHE YKa3aHHBIX 3alIPEIeHHBIX IITPEAMETOB CaMO
1o cebe sBAseTCH I'PyOBIM HapyIIeHHEM YCTAaHOBAEHHOIO MOPSAKa OTObIBAHUS
HakKazaHus. A yrnorpebaeHHe aAKOTOABHOH ITPOAYKIIMM U HAapKOTHUKOB HAHOCHUT
BpeZl He TOABKO CaMOMY OCYKIEHHOMY, HO U APYTUM AHIIaM, BAHGET Ha obeclie-
YeHHe peXHMa B HCIPaABUTEABHOM YyYPEKIEHUH, NeCTaOHUAHU3HUPYET OIlePaTUB-
HYI0 O0CTaHOBKY.

[TpakTHKa (PyHKIIMOHUPOBAHUS YTOAOBHO-UCIIOAHUTEABHON CHCTEMBI IT0Ka-
3bIBaeT, YTO IIOAYYEHHE U yIoTpebAeHHe aAKOTOABHOM M HapKOTHYECKOM IIpo-
OYKIIUN OCYKIE€HHBIMH TaKXKe MOKET CTaTh IPUYUHOHN (a MHOIZa YCAOBUEM) CO-
BeplleHUs npectynaeHuii. B 2019 r. B UCOpPaBUTEABHBIX VUPEKIAEHUSIX ObIAO
n3baTo 27405,6 A. aAKOTOABHBIX HAITUTKOB KyCTapHOT'O IIPOHU3BO/ICTBA (B TOM YHC-
Ae 23376,1 A. B 3xxkuABIX U 3749,4 A. B IPOU3BOACTBEHHBIX 30HAX), 1675,4 A. arKo-
TOABHBIX HAIIUTKOB IIPOMBIIIIA€HHOTO IIPOMU3BOCTBA (B TOM HucAe 2,9 A. B XKHU-
ABIX B 8,8 A. B IIPOHU3BOACTBEHHBIX 30Hax). KoAM4ecTBO HU3BATBIX HApPKOTHYE-
CKUX CPEACTB, IICHUXOTPONHBIX BEIIECTB U UX aHAAOTOB TaK XK€ JOCTATOYHO Be-
anko. B 2019 r. 0Obmao u3mparo 65505,447 r. HApPKOTHUKOB (B TOM YHCAE
65327,851 r. npu gocraBke) [4].

Crioco0bI AOCTaBKH HAPKOTHUKOB U aAKOTOABHOH MPOAYKIIMM Ha TEPPUTO-
PHIO HCIPaABUTEABHOI'O YUPEXIEHUS MOTYT OBITH CaMBIMH pPa3HOOOPa3HBIMU:
IIPU HCIIOAB30BaHUU TPAHCIIOPTHBIX CPEACTB; IIPOHOC AHUIIAMU depe3 KOHTPOAb-
HO-TIPOITYCKHbIE IIYHKTBI; IIPU IIPOBEAEHUM CBUAAHHH; B IIOYTOBBIX OTIIpaBAe-
HUSAX; B Iepenadax; IIpu repedpocax; IpU IMOCTYIIAEHUH OCYXKIEHHBIX B HUCIIpa-
BUTEABHOE YUIPEKIECHUE.

Odurnanrsbie cratuctudeckue nanuble PCHMH Poccuu mokaspIBaroT, YTO
3a IIOCA€IHHE TOMbl KOAHMYECTBO OCYKAEHHBIX 3a IIPECTYIIACHHUS, CBSI3aHHBIX
C HE3aKOHHOM 00OPOTOM HAPKOTHUKOB OCTaeTCd Ha CTAaOMABHO BBICOKOM YPOBHE
(82017 r. — 141645 ocy>KIeHHBIH OTOBIAN HaKa3aHU4 3a YKa3aHHYI0 KaTETOPHIO
npectynaeHui; B 2018 r. — 135162 ocyxkneHHsbIX; B 2019 r. — 124901 ocyxaeH-
HbIHN) [4].

[IpakTHKa AeATEeAPHOCTH UCIIPABUTEABHBIX YUPEXIEHHUH ITOKA3BbIBAE€T, YTO
B HHUX IPOBOAUTCS PabOTy IO IIPEAOTBPAIICHHIO PACHIPOCTPaHEHHUs HapKoMa-
HUU U yIOTpPeOAeHHS HAPKOTUKOB CPEeOAU OCYKOEHHBIX. AHAAN3 SMITUPUYECKHUX
HCTOYHHUKOB ITOKA3bIBAET, YTO MHOTHE OCYKIEHHBIE CTAAH YIOTPEOAITH HAPKO-
TUYECKHE CPeACTBa UMEHHO B MECTaX AUIIEHUS CBOOOEI.

[TpenymnpexkneHue pacIpoCTpaHEeHUsT HAPKOTHUKOB U aAKOTOABHOM ITPOAYK-
MU CpeaMu OCYXKIOEHHBIX MOAYKHA BECTUCH IIOCPEACTBOM pPeaAu3allldU IIEAOTO
KOMIIAEKCA Me€p BOCIHTATEABHOI'O, PEXKHMHOIO, OIEPAaTHUBHOIO, YTOAOBHO-
IpaBoBOTO xapakrepa [3, c. 184].

HeobxonmumMo moHUMAaTh, YTO XOTh 3(PPEKT OT yIOTpebAeHUS HAapPKOTHUKOB
U aAKOTOAS TPUMEPHO OAUH — OIIbsIHEHHE PAa3AWYHOM CTENeHU TSIKEeCTH, HO
cpencTBa 0OpBOBI C paccMaTPUBAEMBIMHU 3aIIPEIleHHBIMU ITpeIMeTaMU JOAKHBI
OBITH Pa3HBIMH.

CraTucTHKa IIOKa3bIBaeT, YTO OCHOBHAs Macca HapKOTHYECKUX CPEACTB
(okoa0 95 %) m3bIMaeTcd IIPHU OJOCTABKE, COOTBETCTBEHHO IIOIIA1a€T B HUCIIPaBU-
TeAbHbIE yupexXaeHHs u3BHe. COOTBETCTBEHHO, IIPOBOAMMBIE MEPOIPHUATHS II0
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OpeayIpPeRAECHUIO PaCIIPOCTPaHEHNs HAPKOTHYECKUX BEIIECTB JOAYKHBI HOCUTD
KOMIIAEKCHBIH XapakTep. [ledaTeAbHOCTh COTPYAHHUKOB YTOAOBHO-HCIIOAHHUTEAB-
HOM CHCTEMBI He JOAXKHA OrPaHUYHUBATBHCH TOABKO M300ANMYEHHEM OCYXKIEHHBIX,
XPaHAIIUX UAU PACIIPOCTPAHSIONINX HAPKOTUKHU. BBIIBA€HHE HCTOYHHUKOB pac-
POCTPaHEHUsT HAPKOTHKOB BHE IIPEIEAOB MECT AUIIEHHS CBOOOIBI, KaHAAOB
IIOCTYIIA€HUSI HApPKOTHKOB Ha TEPPUTOPUIO HCIPABHUTEABHOTO YyYpeKIEeHHd,
U300AHYEeHNE IIPECTYIIHBIX CBA3€H OCYKIEHHBIX C IIOCTABUIMKaMU — BCE YKa3aH-
Hble MEPOIIPUATUS TaKXKe [JOAXKHBI ITPOBOAUTHCS COTPYAHHUKAMHU YTOAOBHO-
HUCIIOAHHUTEABHOM CUCTEMEI [1, c. 8].

OcCHOBBIBAsICh Ha HM3A0KEHHOM BBIIllEe, HEOOXOAUMO OTMETHUTH, YTO I10100-
Has paboTa JOAXKHA BECTHUCH B TECHOM B3aHMMOJAEUCTBUU C COTPYAHUKAMH HHBIX
IPaBOOXPAHUTEABHBIX OPraHOB, a B OCOOEHHOCTH C COTPYAHUKaMH OpPraHOB
BHYTPEHHUX feA. TakTuKa IIpeaynpeRaeHus IPOHUKHOBEHHS U ITOMCKA HAPKO-
THUYECKHUX CPENCTB B MECTaX AUIIEHUS CBOOOIBI IOAYKHA CTPOUTHCS IIO OIIpese-
A€HHOMY CLIEHapHIO: OT OCYKAEHHOTO /10 AUIlA, IIEPEeAaBIIero HAPKOTHUKHU, JaAEe
[0 IIOCTaBIIIHKA, a B HA€aA€ N0 KaHAAOB IIPOHU3BOACTBA. JTO HAeaAbHas CXeMa,
KoTopad IIOMOXKeT MHHHMU3HUPOBATH PACIIPOCTpaHEHHE HapPKOTUYECKHUX CPEICTB
BHYTPH HUCHIPaABUTEABHBIX YIPEKOEHHUH, TPYIHOBBIIIOAHMMA, HO paboTy HeoOxo-
IUMO BECTH UMEHHO B 3TOM HaIIPaBACHUU.

HeMmHoro mo-zapyromy Aeao oOCTOUT C pacIpoOCTpaHEHHEM U YIOoTpebAeHU-
€M aAKOTOAd B MeCTaxX AHIIEeHHs cBoOoapl. CTaTHUCTHYECKHE MaHHbIE ITOKa3bI-
BalOT, YTO OCHOBHAsI Macca aAKOTOABHOU mponykinu (94 %), uspiMaeMasi B HC-
IPaBUTEABHBIX YUYPEXKIEHUAX, KyCTapHOro IrpousBoacTBa. CaeoBaTeAbHO, aA-
KOTOAb H3TOTOBAEH Ha TEPPUTOPUU HCIPABUTEABHOT'O YYPEXKIOEHUS U3 paspe-
IIEHHBIX K XPaHEHHUIO U YIIOTPeOAEHHIO KOMIIOHEHTOB. PaboTa 1o HeoIIyIIIeHUIo
U3TOTOBA€HUS, PACIPOCTPaAHEHUd U YIIOTPEOAEHHS aAKOTOASl JOAYKHA BECTUCH
B OCHOBHOM PEKUMHBIMH METOJaMHU.

[Ipon3BOACTBO AAKOTOASl AOCTATOYHO TPYAOEMKHM IIpOIlecC, II03TOMY €ro
BBISIBA€HUIO IIOMOTYT CTallMOHapHbIe KaMephbl BHAeOHaOAIOeHUs. TakKe BaiK-
HBIM DAEMEHTOM MPEenyIIPEeaUTEABHOH NeSITEeABHOCTU OyneT dBAATBCS IIpOBene-
HUE€ KOMIIAEKCHBIX PEKUMHOBIX MEePONPUATUH. [lesTeAbHOCTb OIIePaTUBHBIX CO-
TPYAHUKOB UCIPaABUTEABHBIX YIPEKIEHUH B cpepe areHTypHOH paboThl TakKe
MOZKET IIOMOYb B BBIIBACHHU AWIl[, U3TOTABAWBAIONIUX M PaCIIPOCTPaAHSIOIINX
aAKoroab. COTpyaHHKU IOAPAa3/IeA€HUH OXpaHbl, IIpoCMaTpHUBaIOIINe BUIE0AP-
XHUBBI, HAYaABHUKH OTPSA0B, HEIIOCPEACTBEHHO PabOTAOIINE C OCYKIAEHHBIMHU —
BCE 3TH JOAXKHOCTHBIE AUIIA HEIIOCPeNCTBEHHbIE CYOBEKTHI OpraHU3allUuu IIpe-
OYIIPEXRAEeHUs YIIOTPeOAEHUT aAKOTOAS.

Ha ocHOBaHMU HM3A0KEHHOTO MOKHO CHEAaTh BBIBOJ, YTO paboTa Io IIpe-
OYTIPEXRIEHUI0 000poTa U yIIOTPeOAEHHT aAKOT'OABHOM IIPOAYKIIMU JIOAYKHA BeC-
THUCh B TECHOM B3aHUMOAEUCTBUU BCEX CTPYKTYPHBIX MOAPA3AEACHUN HCIIpaBHU-
TEABHOTO yupekzeHUus. B manHoW paboTe BaskHa POAb KazKIOTO COTPYAHUKA,
Belb MMEHHO HCIIOAHEHHE [IOAXKHOCTHBIX O0S3aHHOCTEH Ha BBICOKOM ypPOBHE
JOAZKHO IIPUBECTU K MHHUMH3AIIUHN PACIIPOCTPAHEHUS U yIIOTPEOAEHHS aAKOTO-
ASI OCY2KI€HHBIMH.

AHaAM3 SMOUPHUYECKUX UCTOYHUKOB U NpPaKTHKa AedTEeABHOCTH HCIIpaBU-
TEeABHBIX VUPEKAEHUN IT0Ka3bIBaeT, YTO B HACTOSIIlEe BPeMs He yAaeTCsd IT0OAHO-
CTBIO IIpecedyb IPOHUKHOBEHNE HAPKOTHKOB M AAKOT'OABHOM ITPOAYKIIMH Ha pe-
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XKUMHYIO TepputTopuio. Criocobbl yXUIIPeHUH, KOTOPhI€ UCIIOAB3YIOT OCYKIEH-
HbIE [IAS COKPBITHUS U YyIIOTPeOAEHUS pacCMaTpUBAEMBbIX 3aIIPeIleHHBIX ITpeaMe-
TOB Pa3HOOOPA3HBI U 3aBUCAT OT BHA PEXUMa HCIIPAaBUTEABHOTO yUYpPEKIeHHUd,
€r0 COCTOSIHUSI, OT KadeCcTBa OpTaHHU3alluU IIPOBEAECHHUS OII€PATUBHO-PEXKUMHBIX
MEPOIIPUATHMH.

Kak MBI yKa3bpIBaAau BBIIIE, OCYK/IEHHBIE IIOAYIAIOT HAPKOTUYECKHE BEIlle-
CTBa U aAKOTOABHYIO IIPOAYKIIUIO AUOO C «BOAM», ANOO HM3roTaBAnBAaIOT caMu. Ho
TaKXKE CYIIIECTBYIOT CAy4YaHu, KOTZa OCYXKIAEHHBIE C IIEABIO IIOAYYEHHd 3alipe-
IIIEHHBIX BEIIECTB (3a4acCTyI0 HAPKOTUYECKUX) CUMYAUPYIOT pa3AWdHbIe 3aboae-
BaHUd. OCyKOEHHBIE NEAQIOT 9TO C IIEABIO IONAAaHHUd B MEAUIIMHCKYIO 4acTh
HCIIPaBUTEABHOTIO YYpPEXKIEHUI U IIOAYYEHUS (2 MHOTAA U KPaKU) CUABHOIAEUCT-
BYIOIITUX A€KapPCTBEHHBIX CPELCTB.

OcyzKaeHHbIe, CUCTeMATHYECKH VIIOTPEOATIOIEe HAaPKOTHKH, AOCTATOYHO
XOPOIIIO OCBELOMAEHBI O CHMIITOMAaX Te€X MAM HHBIX 3aboaeBanHuii. [lTomobHas cu-
MYASIIHS I03BOASET UM BBOAUTH B 3a0AyKII€HHE CHadasa COTPYAHUKOB HCIIpa-
BUTEABHBIX YUYPEXKAEHHH, a IIOTOM M MEOUIIMHCKHUX paboTHUKOB. Hepeako cu-
MYASIHS OCYKIE€HHBIX HACTOABKO YCIIEIIHA, YTO UM BBIIIHCBHIBAIOT C IIEABIO A€-
4YeHUs pPa3AuYHbIE IIperapaThl, B TOM YHCAE U IICUXOTPOIIHBIE.

PaboTra cOoTpyZHHKOB YyTOAOBHO-HUCIIOAHUTEABHOH CHUCTEMBI [JOAXKHA BECTUCH
U B HaAIIPaBAEHUU BBIIBACHUS AUIL, YIIOTPEOATIOIINX aAKOTOAb MAM HAPKOTUKH.
AHaau3 SMIIUPUYECKHX HCTOYHHKOB IIOKA3bIBAET, YTO OCYXKIEHHBIE YMEIOT
CKpbIBaThb BHAUMBIE ITPU3HAKU AAKOTOABHOTO MAW HAPKOTHYECKOI'O OIIbSHEHUS.
CrpaBeJAMBOCTHU PagU CTOUT CKa3aThb, YTO HAPKOTUYECKOE OIIbssHEHUE CKPBITh
IIPAaKTUYECKH HEBO3MOXKHO, TeM He MeHee, OCYyKIEHHbI€ 3HAIOT U IPUMEHSIOT
PAn yXUNIPEHUH, KOTOPhIE€ IT03BOASIOT BBECTH B 3a0AyKIEeHHE COTPYIHUKOB HC-
IIPaBUTEABHBIX yupexkaeHud. K HUM MOXKHO OTHeCTH AeHCTBUS II0 UCIIOAB30Ba-
HUIO TabakKa C IIeABI0 pacCIINpeHUs 3padKOB; MacCKHpPOBKAa Pa3AWYHBIMU Bellle-
CTBaMH «3allaxa HU30 pTa» U T.1I.

Takzke OCyKIOE€HHBbIE IIPHUMEHSIOT Mepbl II0 HUCKYCCTBEHHOMY U OIl€paTHB-
HOMY CHUKEHUIO KOHIIEHTPAIIUNU AaAKOTOAd (a MHOTAA 3THU AeHCTBUS IIOMOTraroT
CHHU3UTH KOHIIEHTPAIIUIO0 HAPKOTHKOB) B KPOBU. K HUM MOIXKHO OTHECTH VIIOT-
pebaeHNe KPEerIKo 3aBapeHHOTO 4Yasi, TOPMOHAABHBIX IIpernapaToB, OHOAOTHYECKU
AKTHBHBIX BEILIECTB U T.I.

Ha ocHOBaHUU H3A0KEHHOTO BBIIIIE MOXKHO CA€AATHh BBIBOJ, YTO OOABIIOE
3Ha4YeHHEe B MpeaynpexRaeHuu obopora U yrnoTpebAeHUT HaPKOTHYECKUX
CPEZCTB U aAKOTOABHOM IMPOAYKIIMH HMeeT paboTa 10 CBOEBPEMEHHOMY OCBHIE-
TEABCTBOBAHUIO OCYK/IeHHbIX. CBOEBPEMEHHO U IIPaBHABHO BBIIBAEHHBIE AMIIA,
IIOBEPTHYThIE aAKOTOABHOMY HAM HAPKOTUYECKOMY OIbSHEHUIO, MJOAYKHBI OBITH
H30AUPOBaHbI, & B JAABHEHIIIEM IIOCTAaBA€HBI Ha pa3AWYHbIE BHABI IIPOHUAAK-
TUYECKOI0 y4deTa.
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Criminological measures for identification
and preventing illegal trafficking of alcohol products
and drugs in corrective institutions

O.l. Nesterova*

Annotation. The article discusses measures to implement one of the most
important tasks of the penitentiary system, aimed at preventing the penetra-
tion of prohibited items into the territory of the correctional institution and
preventing the use of these items, in particular alcohol and drugs. The practice
of the work of correctional institutions, the types and methods of delivery of
drugs and alcohol to the territory of the correctional institution are analyzed.
The author claims that the work on the timely examination of convicts is of
great importance in preventing the trafficking and use of narcotic drugs and
alcoholic beverages.

Keywords: penal system, alcohol, narcotic drugs, prevention of illicit traf-
ficking, prohibited items, medicines.

One of the important tasks of the penitentiary system is to regulate the
procedure and conditions for the execution and serving of sentences by con-
victs. In the system of measures to ensure the specified order and conditions
(regime), an important role is played by the prevention of penetration of prohi-
bited items into the territory of the correctional institution and the prevention
of the use of these items, in particular alcohol and narcotic drugs.

Undoubtedly, the preparation and commission of crimes in prisons un-
dermines the functioning of any correctional institution [2, p. 30]. The activities
of the employees of the penitentiary system are aimed at preventing the com-
mission of crimes, both by convicts and other persons. Prohibited items that
are sent to convicts in various ways and ways may be means of committing
a crime (mobile phones, SIM cards, piercing and cutting objects), and sometimes
act as objects of criminal assault (money). In 2019, 1383.2 thousand rubles,
47940 units of communication equipment, 17353 SIM cards, 13037 chargers,
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108


https://����.��/

O.H. HecTepora KpHMHHOAOrHMECKHE MEPLI MO BRIABAEHHI...

3 units of weapons, 43 units of ammunition, 7363 piercing and cutting items
were seized in correctional facilities [4].

Naturally, the storage of these prohibited items in itself is a gross violation
of the established procedure for serving a sentence. And the use of alcohol and
drugs harms not only the convicted person, but also other people, affects the
maintenance of the regime in the correctional institution, and destabilizes the
operational situation.

The practice of the functioning of the penitentiary system shows that the
receipt and use of alcohol and drug products by convicts can also cause (and
sometimes condition) crimes. In 2019, 27,405.6 liters were confiscated in cor-
rectional facilities. homemade alcoholic beverages (including 23376.1 liters in
residential and 3749.4 liters in production areas), 1675.4 liters alcoholic beve-
rages of industrial production (including 2.9 liters in residential and 8.8 liters
in industrial areas). The number of seized narcotic drugs, psychotropic sub-
stances and their analogues is also quite large. In 2019, 65,505.447 g of drugs
was seized (including 65,327.851 g during delivery) [4].

The methods for delivering drugs and alcohol to the territory of a correc-
tional institution can be very diverse: when using vehicles; carried by persons
through checkpoints; when holding dates; in postal items; in gears; during re-
deployment; upon receipt of convicts in a correctional institution.

Official statistics of the Federal Penitentiary Service of Russia show that in
recent years the number of convicted persons for crimes related to drug traf-
ficking remains at a consistently high level (in 2017 — 141645 convicted per-
sons served sentences for this category of crimes; in 2018 — 135162 convicted
persons; in 2019 — 124901 convicted) [4].

The practice of correctional facilities shows that they are working to pre-
vent the spread of drug addiction and drug use among prisoners. An analysis
of empirical sources shows that many prisoners began to use drugs precisely in
places of imprisonment.

Prevention of the spread of drugs and alcohol among convicts should be
carried out through the implementation of a whole range of educational, secu-
rity, operational, criminal law measures [3, p. 184].

It must be understood that although the effect of drug and alcohol use is
approximately the same — intoxication of varying severity, the means of dealing
with the prohibited items in question must be different.

Statistics show that the bulk of narcotic drugs (about 95%) are seized
upon delivery, and accordingly fall into correctional facilities from outside. Ac-
cordingly, ongoing measures to prevent the spread of narcotic substances
should be comprehensive. The activities of the employees of the penitentiary
system should not be limited only to the exposure of convicts storing or distri-
buting drugs. Identification of sources of drug trafficking outside the prison,
channels of drug trafficking to the territory of the correctional institution, ex-
posure of criminal connections of convicts with suppliers — all these measures
should also be carried out by the penitentiary system [1, p. 8].

Based on the foregoing, it should be noted that such work should be car-
ried out in close cooperation with employees of other law enforcement agencies,
and especially with employees of internal affairs bodies. The tactics of prevent-
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ing the penetration and search of narcotic drugs in prisons should be built ac-
cording to a certain scenario: from the convicted person to the person who
transmitted drugs, then to the supplier, and ideally to the production chan-
nels. This is an ideal scheme that will help minimize the spread of narcotic
drugs within correctional institutions, it is difficult to do, but work needs to be
done in this direction.

The situation with the distribution and use of alcohol in prisons is a little
different. Statistics show that the bulk of alcohol production (94%), seized in
prisons, is handicraft. Consequently, alcohol is made in the territory of the cor-
rectional institution from the components authorized for storage and consump-
tion. Work to prevent the manufacture, distribution and consumption of alco-
hol should be carried out mainly by modal methods.

Alcohol production is a rather time-consuming process, so stationary
CCTV cameras will help to identify it. An important element of preventive activ-
ity will be the implementation of integrated routine measures. The activities of
penitentiary operatives in the area of undercover work can also help identify
people who make and distribute alcohol. Security guards who watch video arc-
hives, detachment chiefs who work directly with convicts are all officials direct-
ly involved in organizing the prevention of alcohol consumption.

Based on the foregoing, we can conclude that work to prevent the turno-
ver and use of alcoholic beverages should be carried out in close cooperation
of all structural units of the correctional institution. In this work, the role of
each employee is important, because it is the performance of official duties at
a high level that should lead to minimization of the spread and use of alcohol
by convicts.

An analysis of empirical sources and the practice of correctional facilities
show that at present it is not possible to completely stop the penetration of
drugs and alcohol into restricted areas. The methods of tricks used by convicts
to hide and use the prohibited items under consideration are diverse and de-
pend on the type of regime of the correctional institution, its condition, and the
quality of the organization of operational-regime measures.

As we indicated above, convicts receive narcotic substances and alcohol
products either from their “will" or they make them themselves. But there are
also cases when convicts pretend to be ill with various illicit substances (often
narcotic drugs). Convicts do this in order to get into the medical unit of the
correctional facility and receive (and sometimes theft) potent drugs.

Convicts who systematically use drugs are well aware of the symptoms of
certain diseases. Such a simulation allows them to mislead first employees of
correctional institutions, and then medical workers. Often the simulation of
convicts is so successful that they are prescribed various drugs, including psy-
chotropic ones, for the purpose of treatment.

The work of the penitentiary system should also be carried out in the di-
rection of identifying people who use alcohol or drugs. An analysis of empirical
sources shows that convicts are able to hide the visible signs of alcohol or drug
intoxication. In fairness, it is worth saying that it is practically impossible to
hide drug intoxication, however, convicts know and apply a number of tricks
that allow misleading employees of correctional institutions. These include ac-
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tions to use tobacco in order to dilate the pupils; masking with various sub-
stances "bad breath", etc.

Convicts also take measures to artificially and promptly reduce the con-
centration of alcohol (and sometimes these actions help reduce the concentra-
tion of drugs) in the blood. These include the use of tightly brewed tea, hor-
monal preparations, biologically active substances, etc.

Based on the foregoing, it can be concluded that the work on the timely
examination of convicts is of great importance in preventing the trafficking and
use of narcotic drugs and alcoholic beverages. Timely and correctly identified
persons subjected to alcohol or drug intoxication should be isolated, and sub-
sequently put on various types of preventive records.
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TIoAHOMOMHA MPOKYPOPOR MPH OCYLLECTRBAENHH HAA30pPA
34 HCMOAHEHHEM 3AKOHOR
B ChEPE 3ALWHTRI NPAB MPEANPHHHMATEAEH

P.P. GoaTaHOR

AHHOTanmua. [Ipokypopckuii Haz30p MpU3HAETCS OAHUM N3 3(PPEKTHUBHBIX
CPELCTB 3alllThl IIpaB IIpearnpuHuMarescii. CTaTUCTHKA CBHUAETEABCTBYET, O [0-
BOABHO OOABITIOM KOAWYECTBE HapPYILIEHUN IIpaB INpeAllpUHUMAaTeAeH, 4To Tpely-
€T NEHUCTBEHHOIO0 MEXaHH3Ma [Ad NPEeAyNPEeXAECHHS U IIpecedeHUusd TaKuX Ha-
PYILLEHHH, JOCTUXKEHNE KOTOPOTrO BO3MOXKHO B PaMKax IIPOKYPOPCKOro Haa3opa.
ABTOp akKLIEHTHUPYyEeT BHHMAaHMHE Ha IIOAHOMOYHAX IIPOKYPOPOB IIO 3alllUTE IIpaB
npennpuHuMatreaei. IlpenaozkeHbl OTAEAbHBIE MEPBI II0 COBEPILIEHCTBOBAHHIO
IIPOKYPOPCKOTO Ha/3opa B cepe IIpealIpUHUMAaTEeABCKON NeITEeABHOCTH.

KaroueBbIe cAOBa: I[IPOKYPOPCKHIH HAA30pP, ITOAHOMOYHS IIPOKYypPOpa, IIPOKY-
paTyphl, IPEeAIIPUHUMATEAH, CYOBEKTHI MAAOTO U CPEIHETO IIPeAIIPHHUMATEABCTBA.

pennIpUHUMATEAbCKAd OedTeABHOCTh B Poccum sBAsieTCH OCHOBOM

AT SKOHOMHYECKOTO Pa3BUTHUS CTPaHBI. YcCIlelrHoe (PyHKITMOHU-

poBaHMte U CTabHUABHBIH POCT BO MHOT'OM 3aBUCUT OT YCAOBHUH, CO3-

JaHHBIX B OOILIECTBE M TOCyZapCTBe B IleAoM. Ha ceromHarnrHui

[€Hb CO CTOPOHBI IOCYZapCTBa IPHUHUMAIOTCSI aKTUBHBIE MEPHBI I10

CTUMYAUPOBAHUIO U MOAMAEPKKE ITPEANIPUHUMATEABCKOI0 cekTopa. OcyllecTB-

ASIETCSI KOHTPOAB YCTPaHEHUsI afiMUHHUCTPATHUBHBIX 0aphepoOB U BCAYECKOT'O JaB-

AeHUda Ha 6usHec. Co3maHue OAATOIIPUATHBIX YCAOBUH [IAS BeOEHUS MIPEAIIPHU-

HUMAaTEeABCKOH nedareApbHOCTH B Poccuu — mepBoouepenHad 3amada [IAS pa3BH-
TUSI CTPAHBI B 11€AOM [6].

OcHOBHag pPoAb B 3alIUTHOM MEXaHH3ME OTBOIUTCS OpraHaM MIPOKypaTy-

PBbI, KOTOPhIE€ OCYILIECTBASIIOT HaA30P 3a COOAIOIEHHUEM ITpaB IIpeAllpUHUMAaTeAeH
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[5]. MHBIMM caOBaMH, OpraHbl IIPOKYypaTypbl 00ecIedyuBal0T 3KOHOMHYECKYIO
CcBOOOMY, 4YTO MpeArioAaraeT HaAW4YHe CaHKIIMOHUPOBAHHOIO U rapaHTHUPOBAH-
HOI'O rOCylapCTBOM IIPABOBOTO PEXXKHMA, B YCAOBHIX KOTOPOI'O OCYILIECTBAGIOTCH
[OEeHCTBUSA M0 YCTPAHEHHUIO MOHOIIOAWH AIOOBIX BHUOB, IPEMNSITCTBYIONIUX I'pDaK-
[JaHaM U IOPUANYECKUM AHUIIAM 3aHUMAaTbCHd IPEAIIPUHUMATEABCKON AE€ITEABHO-
CTBIO B A€TAABHBIX (popMax, a TaKXKe OTCYTCTBYIOT HMAH CBEAEHbI K MHUHHMYMY
U3AHUIIHUN TOCYyAapCTBEHHBIM KOHTPOAB M HOPMAaTHBHO-IIpaBOBas peraaMeHTa-
IUsI, CTECHSIOIIAs YaCTHYIO ITPeaIpUUMYNBOCTE [7, c. 30].

denepaabHblil 3aK0H «O npokyparype Poccuiickoyi ®enepanyiny He IIpeny-
CMaTpHUBaeT OTAEABHOI'O BHA HaA30pa IIPOKYPOPCKUH HAA30p II0 COOAIONEHUIO
IpaB IIpeanpuHuUMateasedt [1]. 3amra npaB OpealIpUHHUMATEAEH OCYIIIECTBAS-
eTcd B paMKax oOIlero Haazopa 3a HCIOAHEHHEM 3aKOHOB B cdepe 3allUThl
IIpaB NPEANIPUHHUMATEAEH.

Hecmotpa Ha TO, uto Ilpesument Poccuiickoyt demepanui HEOQHOKPATHO
BbICKa3bIBaACS 32 HEOOXOAMMOCTb CTUMYAHUPOBAHUA U MOAAEP:KaHUA Pa3BUTUSI
busHeca, Beogb UMEHHO OM3HEC OCHOBA [AS Pa3BUTHSA 3KOHOMUKH CTpPaHbI, KO-
AMYECTBO CAy4Ya€eB HAPYIIEHHU IIPaB IPEAIIPUHUMATEAECH €3KErOqHO PacTeT.

EzxeromHo opraHsl NPOKYpaTypbl BBISBAGIOT OUPOMHOE KOAWYECTBO Hapy-
IIEHUH B IpennpUHUMaTeAbcKol cdepe. Tak, 3a 2019 rom KoaAnMdecTBO Hapy-
LIEHUH IIpaB HPEAIIPUHUMATEACH YBEAUYHAOCH Ha 0,6%. YBEAMYHAOCH U KOAH-
4YeCTBO BHOCHUMBIX ITPOTECTOB U IIpeacTaBaeHUuu Ha 14%.

Ocobag 3HAYHUMOCTb OTBOAUTCH TAKUM YHHKAABHBIM ITOAHOMOYHSIM IIPOKY-
paTypbl, Kak (popMHpPOBaHNE CBOJTHOI'O ITAaHA ITAQHOBBIX ITPOBEPOK CyOBHEKTOB
OpeAIPUHUMATEABCTBA B COOTBETCTBUU C IIAQ@HAMH OPraHOB T'OCYZapCTBEHHOTO
1 MYHHIIUIIAABHOI'O KOHTPOASI; COTAACOBAHHE BHEIIAAQHOBBIX IIPOBEPOK XO3dMCT-
BYIOIIUX CYyOBEKTOB, KOTOpPBbIE IIPOBOASTCH IIPU BO3HUKHOBEHUHM ITPUYNHEHUS
Bpena XXW3HU, 3J0POBBI0 IpaxKfaH, Bpeaa >KUBOTHBIM, PacTe€HHUSIM, OKpPYyzKalo-
e cpene, o0bEKTaM KyABTYPHOT'O HACAEAUS U ABAFIOTCS YTPO30U NMPUYHHEHUS
Takoro Bpezna [4].

[logaBUANCH Ha3BaHHBIE IIOAHOMOYMS B pe3yAbTaTe IPUHATUS PenepasbHO-
ro 3axkoHa «O 3aluTe nIpaB IOPUAUYECKUX AUIL U UHAWBUAYAABHBIX IIPEeAIIPUHU-
MaTeAed IpU IIPOBEAEHHH TOCYyAAapCTBEHHOI'O KOHTPOAS (Haa3opa) U MyHUIIHU-
IIAABHOTO KOHTPOASD [3].

HaneaeHue OpoKypaTypbl TaKUMH IIOAHOMOYHSMH OKa3aAW BAUSHHE Ha
MOBBIIIIEHNE 3(P(PEKTUBHOCTU 3alIUTHI IIpaB IIPEAIIPUHUMATEAEH M 3aKOHHBIX
HHTepecoB O13Heca.

Kak mpaBuao, Kaxnas BTOpas BHEINIAAHOBAad IIPOBEPKa HE MMEET OCHOBA-
HUU OAS IIPOBENEHUS UAU OAS BKAIOYEHHS B €3KETOAHBIN IIAQH.

OpgHako, HECMOTPA Ha TO, YTO OPraHbl IIPOKYpPATYpPhl OCYILECTBASIOT TaKHE
IIOAHOMO4YHSI, & OCHOBHOM 3aKOHOOATEABHBIH aKT, OIIPEACALIOIINN IIPOKYypPOp-
CKHM Haa30op, He IpeaycMaTpUBaeT YIIOMHHAHHS O TaKUX ITOAHOMoYHgx. lleae-
coobpa3Ho, IIPeayCMOTPETh noIloAHeHHe PenepasbHOro 3akoHa «O IIpoKypaType
Poccuiickoit deneparium».

He meHee BasKHBIM HaIIpaBACHHEM I[IPABO3AILUTHON OEITEABHOCTH OPraHOB
IIPOKYpPaTyphbl IIPHU3HAETCH IIpecedeHre JaBA€HNa Ha OM3HEC CO CTOPOHBI rocyaap-
CTBEHHBIX OpPraHOB, IIpecedyeHHe Koppynuuu. [lo pesyabraTaM IIPOKYPOPCKUX
IIPOBEPOK BO30Y>KIAAETCH JOBOABHO DOABIIIOE KOAMYECTBO YTOAOBHBIX I€A, B YaCTH,
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IIPUOCTAHOBACHUS [NEATEABHOCTH IOPHUANYECKHX AWII, IIPU OTKAa3€ B BblAA4e pas-
PELIEHUN Ha CTPOUTEABCTBO, BBIMOT'ATEABCTBO NEHEXKHBIX cpencrB. OoHaKO, Kak
IIPaBHUAO, IIPUBAEKAIOTCA K OTBETCTBEHHOCTHU TOABKO JOAYKHOCTHBIE AHUIIA TOCyap-
CTBEHHBIX U KOHTPOAHUPYIOIIHUX OPraHoB, B CBOIO O4YEpPENb AECHCTBHAM IIPaBOOXpa-
HUTEABHBIX OPraHOB yIOAOBHO-IIpABOBad OLIEHKA AaeTcd KpakHe penko. ITpomoa-
3KaI0T HEOCHOBATEABHO BO30YXKIATbCH YTOAOBHBIE JeAa C IIEABIO IIPUMEHEHUS Me-
PBI IIPOIIECCYaABHOTO HpUHYKAeHUd. OCOOEHHO 3TO KacaeTcsl IIPOBEIEHUs OIlepa-
TUBHO-PO3BICKHBIX MEPOIIPHUATHH B IIOMEIIEHULGX, 30aHHUIX, Ha y4acTKax MECTHO-
CTH, KOTOPbIE IIPUHANAEKAT UAU HCIIOAB3YIOTCS IIPEAIIPUHUMATEAIMH.

[IpaBa mpeampuHUMAaTeA€H MOTYT OBITH 3alIUINEHBI B paMKax CyneOHOM
3alIUThI, HO KaK [IOKa3bIBaeT IPAKTHKA, CyAebHad 3a1ura — 9T0 He TOABKO IOA-
ro, HO U O4Y€Hb 3aTPaTHO, U M03TOMY He 3(PPEeKTUBHA, TaK KaK B IIOAHOH Mepe
HE I[I03BOAIET BOCCTAHOBHUTH HapVIIEHHBIE IIpaBa IpeAlpuHUMAaTeAci. B cBoro
odepenb, 3aKOHOAATEAb HAAEAdEeT IIPOKypopa IIOAHOMOYHEM HaA30pa HCIIOAHE-
HHEM 3aKOHOB B OIIEPATHUBHO-PO3BICKHOHN nedTeAbHOCTH. Ha mpakThke Takue
IIPOBEPKH OCYIIECTBASIOTCH YXKE€ IIOCA€ IIPOBEINEHHS OIIEPATHUBHO-PO3BICKHBIX
MEPOIIPHUATHN. A 3TO 3HAYHUT, YTO IIpaBa IPEAIPHUHUMATEACH IIPHU IIPOBEAECHUU
TAKUX MEPOIPUATHH HapyluarTcd. [loaToMy mmeaecoobpa3HO Ha 3aKOHOOATEAb-
HOM YypPOBHE BBECTH IIPOLIEAYPY COTAACOBAHUA C OpraHaMHu IIPOKypaTypbl OT-
JEABHBIX OIIEPATUBHO-PO3BICKHBIX MEPOIIPUSTHUH, a TaKKe 3aKPEeNUuTb 00s3aH-
HOCTBH OIIEPATHUBHBIX CAYK0O 00 yBEIOMAEHHUH OPraHOB IIPOKYpPaTyphl O IIPOBELe-
HUU JAHHBIX MEPOIPUATHH.

Boaee Toro, 1eaecoo0pa3HO HAEAUTH IIPOKypopa IIOAHOMOYHUSMU OOS3bI-
BaTh YIIOAHOMOYEHHBIE OPTraHbl HE3aMEOAHUTEABHO BO3BpalllaTh HE3aKOHHO HAU
HEOOOCHOBAHHO U3BSATOE HUMYIIIECTBOM, IIPENOCTAaBHUB 3THM OpraHaMm IIpaBo 00-
KaAOBaHUS TAKOIO PEIIEHHS BBIIIECTOSIIEMY HPOKYypopy HAU B cyn. CooTBeT-
CTBEHHO [IASI 3TOT0 HEOOXOAMMO BHECTH U3MEHEHUS B CcTaThbu 6 U 15 Penmepanb-
HOro 3aKoHa «O0 omepaTUBHO-PO3BICKHOMN AESITEABHOCTH» [2].

TaxuMm ob6pazom, X03dHCTBYIONINE CYOBEKTHI HA CETOAHAIIHUY 1eHb aKTUB-
HO MCIIOAB3YIOT BO3MOZXKHOCTB 3alllMIIATh CBOU IIpaBa I'PakKAaHCKO-IIPABOBBIMHU
criocobamMu, IpeaycMOTpeHHbIMU cT. 12 IpaskmaHckoro kopaekca Poccuiickoit
denepanuu. YKaszaHHBIE CIIOCOOBI SIBASIOTCS 3aTPATHBIMHU U TPEOYIOT IAUTEAB-
HOI'O BPEMEHHU A9 BOCCTAHOBAEHHUSA HAPYIIIEHHOTIO IIPaBa, YTO HE CKaXKeEIlb O IIPO-
KypopckoM Hapazope. [Ipokypopckuit Han3op B cdepe IIpearpUuHUMAaTEeAbCKOH
[OEATEABHOCTH JAaBHO IIPHU3HAIOT B KA4YECTBE IIPHOPUTETHOIO HAIIPABACHHUS B [ed-
TEABHOCTH OPTaHOB IIPOKYpPaTypPhI.

IloBBIIIEHHOE BHHUMAaHHE K IIPOKYPOPCKOMY HAA30pYy 3a HUCIIOAHEHHEM 3a-
KOHOB B cepe 3KOHOMHUYECKOU U IIpeAlpUHUMATEAbCKON AedTeABHOCTH IIOM-
TBEPXKAAECTCA PAAOM OCYILECTBAECHHBIX B IIOCA€IHME I'OAbl IIPABOBBIX U OPraHU-
3aIlMOHHBIX ITpeobpa3oBaHUil B CHCTEME NPOKypaTypbl Poccutickoit ®enepaiuu,
HalIpaBAE€HHBIX Ha oOOecliedyeHHe 3allUThl IIPaB U 3aKOHHBIX MHTEPECOB XO03sdH-
CTBYIOIIUX CyOBEKTOB.
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The powers of prosecutors in carrying out supervision
over execution of laws in sphere of protection
of the rights of entrepreneurs

R.R. Soltanov*

Annotation. Prosecutor's supervision is recognized as one of the most ef-
fective means of protecting the rights of entrepreneurs. Statistics show a fairly
large number of violations of the rights of entrepreneurs, which requires an ef-
fective mechanism for preventing and suppressing such violations, which can
be achieved within the framework of Prosecutor's supervision. The author fo-
cuses on the powers of prosecutors to protect the rights of entrepreneurs. Sep-
arate measures are proposed to improve the Prosecutor's supervision in the
sphere of business activity.

Keywords: prosecutor's supervision, powers of the Prosecutor, Prosecu-
tor's office, entrepreneurs, small and medium-sized businesses.

Entrepreneurship in Russia is the basis for the economic development of
the country. Successful functioning and stable growth largely depends on the
conditions created in society and the state as a whole. Today, the state is tak-
ing active measures to stimulate and support the business sector. Control over

* Soltanov Rizvan Rasulovich, 2nd year student of the Graduate School of State Audit (Faculty),
Moscow State University M.V. Lomonosov. E-mail: mr.riz@bk.ru

Academic Supervisor — Khabibulin Alik Galimzyanovich, Head of the Department of Financial and
Economic Investigations, Higher School of State Audit (Faculty), Moscow State University M.V. Lomonoso-
va, Doctor of Law, Professor.

115



6(116)-2019 KpHanveckan muican

the removal of administrative barriers and all kinds of pressure on the busi-
ness is carried out. Creating favorable conditions for doing business in Russia
is a priority for the development of the country as a whole [6].

The main role in the protective mechanism is assigned to the prosecution
authorities, which oversee the observance of the rights of entrepreneurs [5]. In
other words, the prosecution authorities provide economic freedom, which im-
plies the existence of a legal regime authorized and guaranteed by the state, in
the context of which actions are taken to eliminate monopolies of any kind that
prevent citizens and legal entities from engaging in legal activities, as well as
missing or minimized state control and legal regulation, constraining private
enterprise [7, p. 30].

The Federal Law “On the Prosecutor's Office of the Russian Federation”
does not provide for a separate type of supervision, prosecutorial oversight to
observe the rights of entrepreneurs [1]. Protection of the rights of entrepre-
neurs is carried out in the framework of general supervision of the implementa-
tion of laws in the field of protection of the rights of entrepreneurs.

Despite the fact that the President of the Russian Federation has repeat-
edly spoken out for the need to stimulate and support the development of
business, it is precisely the business basis for the development of the country's
economy, the number of cases of violation of the rights of entrepreneurs is
growing every year.

Every year, prosecutors identify a huge number of violations in the busi-
ness sector. So, in 2019, the number of violations of the rights of entrepre-
neurs increased by 6.6%. The number of protests and representations made
increased by 14%.

Of particular importance is given to such unique powers of the prosecu-
tor's office as the formation of a consolidated plan of planned inspections of
business entities in accordance with the plans of state and municipal control
bodies; coordination of unscheduled inspections of business entities that are
carried out in the event of damage to life, health of citizens, harm to animals,
plants, the environment, cultural heritage sites and are a threat of causing
such harm [4].

These powers appeared as a result of the adoption of the Federal Law “On
the Protection of the Rights of Legal Entities and Individual Entrepreneurs in
the State Control (Supervision) and Municipal Control” [3].

The provision of such powers to the prosecutor's office had an impact on
improving the efficiency of protecting the rights of entrepreneurs and the legi-
timate interests of business.

As a rule, every second unscheduled inspection has no reason to conduct
or to be included in the annual plan.

However, in spite of the fact that the prosecutor’s bodies exercise such
powers, the main legislative act defining prosecutor’s supervision does not
mention such powers. It is advisable to provide for the addition of the Federal
Law “On the Prosecutor's Office of the Russian Federation”.

The suppression of pressure on business by state bodies and the suppres-
sion of corruption is recognized as an equally important area of human rights
activity of prosecution bodies. According to the results of prosecutorial inspec-
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tions, quite a large number of criminal cases are initiated, in part, the suspen-
sion of the activities of legal entities, in case of refusal to issue building per-
mits, extortion of funds. However, as a rule, only officials of state and regulatory
bodies are brought to justice, in turn, the actions of law enforcement agencies give
a criminal legal assessment extremely rarely. Criminal cases continue to be un-
reasonably initiated with the aim of applying a measure of procedural coercion.
This is especially true for conducting operational-search measures in premises,
buildings, and in areas of land that are owned or used by entrepreneurs.

The rights of entrepreneurs can be protected in the framework of judicial
protection, but as practice shows, judicial protection is not only long, but also
very costly and therefore not effective, since it does not fully allow restoring the
violated rights of entrepreneurs. In turn, the legislator gives the prosecutor the
power to supervise the enforcement of laws in the operational-search activity.
In practice, such checks are carried out after the operational-search measures.
And this means that the rights of entrepreneurs are violated during such
events. Therefore, it is advisable at the legislative level to introduce a procedure
for coordination with the prosecution authorities of certain operational-search
measures, as well as to consolidate the duty of operational services to notify
prosecution authorities about these activities.

Moreover, it is advisable to empower the prosecutor to oblige the autho-
rized bodies to immediately return illegally or unreasonably seized property,
giving these bodies the right to appeal such a decision to a higher prosecutor or
to a court. Accordingly, for this it is necessary to amend Articles 6 and 15 of
the Federal Law “On the operational-search activity” [2].

So, business entities today are actively using the opportunity to protect
their rights in civil law methods provided for in Art. 12 of the Civil Code of the
Russian Federation. These methods are costly and require a long time to re-
store the violated right, which cannot be said about prosecutorial supervision.
Prosecutorial supervision in the field of entrepreneurial activity has long been
recognized as a priority in the activities of prosecution bodies.

The increased attention to prosecutorial supervision of the implementation
of laws in the field of economic and entrepreneurial activity is confirmed by
a number of legal and organizational transformations carried out in recent
years in the prosecution system of the Russian Federation aimed at ensuring
the protection of the rights and legitimate interests of business entities.
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AHHOTanHsA. B 1aHHON cTaThe aHAAU3HUPYIOTCS IIOAOXKEHHUS, AEUCTBYIOIIIE-
o IIPOLIECCYaABHOI'O 3aKOHOOATEAbCTBA Poccuiickoii denepaliny, COraacHO KO-
TOPBIM TOCYIAPCTBEHHbIE apOUTpPa’kKHbIE CYObI OCYIIECTBASIOT (PYHKIITUH KOH-
TPOAS U OKa3bIBAIOT COAECHUCTBHE TPETEHCKUM cynaMmM. Ha naHHBIN MOMEHT BO-
IIPOC OCHApPUBaHHUsA PELIeHUH TpPeTeHCKUX CyaoB HIpuobperaeTr Bce Ooablree
3Ha4YeHUE B CBA3U C pedopMoM 3aKOHOOATEABCTBA O TPETEUCKHUX CydaxX U CO3-
JaHUEeM HOBBIX apOUTPaKHBIX VIPEXKIEHUM, TAaBHOM 3a1a49ell KOTOPBIX SIBASET-
cda 1mpodpecCCUOHaABRHOE, OECITPHUCTPACTHOE paspelleHHue CIOPOB Ha M0OPOBOAB-
HOM OCHOBE MEKY XO3SHCTBYIOIINMH CYOBEKTAMHU.

KaArouyeBbIe CAOBa: TPETEUCKHUE CyIbl, OCIIApHUBaHUE, apOUTpazK, cyaedbHoe
pasdbupaTeAbCTBO.

BeaeHHe. [Ipunarue denepasbHOro 3akKoHa 00 apburpazke (Tpe-

TetickoM pasbupatreabcTBe) B Poccuiickoii Penepanmu [2], o6HOB-

AéHHOUM rAaBbl 30 ApOUTPAKHOTO MHPOIECCYaAbHOTO KomeKca PP

(manee — AIIK Pd) [1] o3HaMeHOBaAO YCHAEHHE TOCYAapCTBEHHOI'O

KOHTPOAL 3a CHTyallUsIMH, KOrJa MeXKAy y4aCTHUKaMHU TPETeHCKO-
IO COorAallleHUus UMEeeT MECTO KOH(PAHKT, HO, HAJ0 OTAATH JOAXKHOE, TaKasd BO3-
MOZKHOCTB I'OCYyJapCTBEHHOI'O BMENIATEABCTBA BCE K€ HOCHUT JOBOABHO OT'PaHMU-
4YEeHHBIH XapakTep.

Ilog rocysapCTBEHHBIM KOHTPOAEM HMEIOTCH B BHUAY, B YaCTHOCTH, IIPENAY-
cmotpeHHbIe AlIK P® ocHOBaHHS ocCriapuBaHUS PEIIEHUH TPETEHCKUX CYy[IOB
B apOUTpazkHOM Cyze, KOTOpPhIe Jasee OyayT IIOAPOOHO pacCMOTPEHBI U IpoaHa-
AU3HUPOBAaHBEI.

[To obmiemy mpaBHAY, OTMEHHUTH PeEIIeHHE TPETEeHCKOro cyla MOXKHO AHOO0
IIyTEM €ro OCIIapuBaHUS B apOUTPaKHOM Cye, AM0O0 yKe Ha CTaauM BblAAYU HC-
IIOAHUTEABHOT'O AMCTa Ha HIPHUHYAUTEABHOE HCIIOAHEHHE DEIIEHHS TPETEHCKOIo
cyna, Korga apOuTpaskHBIH Cy pacCMaTpUBaeT COOTBETCTBYIOIIEE 3asiBACHHE.

* BoponeHroe Hurxonaili /leHucoguu, CTyAEHT 2 Kypca MarhCTpaTypbl MEXAyHApPOAHO-IIPABOBOTO
dakyabTeTa MOCKOBCKOTO TOCYZapCTBEHHOI'O HMHCTHUTYTa MEXAYyHapPOAHBIX OTHOLIEHUH (YHHBepcHUTeTa)
MU/ Poccuu. E-mail: ko-vo@mail.ru
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KTOo HMMeeT NnpaBO OCHOPHTH pelIeHHe TpeTeHcKoro cyza? CoraacHo
n. 2 cr. 230 AIIK P® Kk TakuM CyOBEKTaM OTHOCHUTCS KPYT AHWI], 0OAaIAFOIIUH
IIPaBOM OCIIApUBaHUS PEIIEHHs, BEIHECEHHOTI'O TPETEHCKUX CYyIOM, HE TOABKO
HEIIOCPEACTBEHHBIX YYaCTHUKOB pa30bUpaTeAbCcTBa, HO M HMHBIX AHIl, IIpaBa
U 0053aHHOCTH KOTOPBIX MOTAM OBITH 3aTPOHYTHI BEIHECEHHBIM pelieHueMm. Ta-
Kasa pOpMYyAHPOBKA B I1€eAOM aHaAOTH4YHA popMyanpoBKe ctT. 42 AIIK P®d, koTto-
pasg OTHOCHUTCH K PELIeHUSIM apOUTPaskKHOIOo cya.

HNHuTepecHO, YTO paHee KPYT AUIl, 00AaaIOIUX IIPpaBOM OCIIapUBaHUS pe-
IIIEHUs, BBIHECEHHOT'O TPETEeUCKUX CyoM, ObIA OrpaHUYEH HEIlOCPEeACTBEHHBIMU
ydacTHHKaMHu pasbupareabctBa. Ha mauubiii moment, m. 30 cr. 230 AIIK PP
IpeaycMaTpUBaeT TaKKe IIpaBa IIPOKypopa OCIIapUBaTh PELIeHUS TPEeTeHCKUX
CYZIOB B IIEASIX OCYIIIECTBA€HHS 3aIlUTHI IIyOAMYHO-IIPABOBBIX OCHOBaHUM. Pa-
Hee, KOTZla 3aKOH, OTPaHUYUBAACH IIPEOOCTaBACHHEM BO3MOXKHOCTHU OCIIapHUBa-
HUS TPETEUCKOTO PEILIeHUs AUIIb €r0 y4aCTHHKAaM, 3TO COOTBETCTBOBAAO HaCT-
HO-IIPaBOBOM Ipupone cyaedbHoro pazbupaTeabCcTBa, KOTOpas HAIIPSIMYIO BbITe-
KaeT U3 CaMOM CYyTH TPETEMCKOI'O CIIOpa, KOTOPBIM BO3MOZXKEH TOABKO MEXKIY
AHUIIAMHU, TOOPOBOABHO CBSI3ABIIMMHU CcebS TakKue 00s3aTeAbCTBAMH, 3aKAIOYUB
apOUTpasKHOE CoTAAllleHNe AW BKAIOYHB B JOTOBOP apOUTPAKHYIO OTOBOPKY.

Benp, 1o ob1ieMy IIpaBHAY, OAS AUI], HE CBSI3aHHBIX TAKHUM COTAAallleHUEM
WAV OTOBOPKOM, pelIeHHe TPEeTeHCKOro CcyJa He MOXKeT ObITh 00s3aTeABHBIM,
a 3HA4YUT, He MOKET 3aTparuBaTh U TaKUM 00pa3oM HapyllaTh UX IIpaBa U 3a-
KOHHBbIE HHTepechl. [IpuynHOM Ke pacHIupeHUsd KpyTra AUI] BIIOAHE MOXKHO CYH-
TaTh XXeAaHUEe YCTAaHOBUTDL 0oAee KECTKUU KOHTPOAb 3a TPETEUCKHUMH CydaMHU,
[a0bI IIPeaOTBPATUTE 3A0yIIOTPEOACHHA, KOTOPBhIE UMEAN MEeCTO mpexnae [4].

OTyacTu maHHasd HOpPMA II0 IIPEIOCTABAEHHUIO IIPOKYPOPY ITOAHOMOYHH IO
003kan0OBaHUIO PELIEHUH TpeTeHCKUX CYyAO0B ypaBHHUBAeT PETryAUPOBaHUHE Tpe-
TeHCKNX U apOUTPaKHBIX CYZIOB, TAK KaK PELIeHUd IIOCA€THUX MOTYT ObIThH, HA-
npuMep, 0O63KaAOBaHBI 110 3asIBACHUI0 KOHKYPCHBIX KPEOUTOPOB B CBS3U C OaH-
KPOTCTBOM JOAXKHUKA [5, 1. 24].

B 1eaom, 3akpernaeHHE 3aKOHOMATEAEM IIpaBa TPEThUX AHUI] 003KaA0BaTh
pelIeHne TPeTeHCKOro cyaa IBASEeTCH AOTUYHBIM IIPOOOAIKEHHEM CAOXKHUBIIEHCS
cynebHOM IpaKTUKH, KOTOpas II03BOAIAA OTMEHY TPETEHCKOro pelleHus II0 3a-
SBA€HUIO AUIIA, Y€l 3aKOHHBIH MHTepeC ObIA 3aTPOHYT BHIHECEHHBIM pEIleHUEeM
[6, 1. 11].

[Ipu aTOM, HEOOXOOAMMO OTMETHTH, YTO PACIIMpPEHHE KpPyra AWI], UMEOIITNX
npaBo 003kKaaoBaTh TpeTeliCKoe pelleHHe, OTKPbIBAeT BO3MOIKHOCTBL [IAS 3AO0-
ynoTpeOAeHUM, B YaCTHOCTH, CTOPOHEBI, JKEAAIOIHe 3aTIHyTh PHUHSTHE pelle-
HUE HUAU BOBCE YVKAOHHUTBLCSI OT €r0 HCIIOAHEHHs, CMOTYT 4Yepe3 CBOUX adppUAU-
POBaHHBIX AUI] JOCTUYBb CBOEH I1€AM, UCIIOAB3YSI HOBYIO HOpMY [23, c. 16].

Boaee Toro, manHasg HOBeAAa HE COOTBETCTBYET YCTOSIBIINMCS IIPHUHITUIIAM
MEeXKIyHapOHOTO0 KOMMEPUYECKOro apouTpazka. B 11eAoM, MOKHO OTHECTH TaKoOe
IPOTHUBOPEYHE Ha CYET Pa3HBbIX IIOAXOA0B K 00s13aTEAbHOCTH CYAe0HBIX peIleHuH
B Poccuu u 3a pybexkom. B wactHOCTH, cT. 16 AIIK Pd roBoput 06 006s13aTe€ABHO-
CTH CyZeOHOro akTa OAs BeeX (PU3NUYECKUX U IOPUANYECKHUX AHUI], 0€30THOCUTEAD-
HO UX y4acCTHd B IIPOIIECCE U 3aTparvuBaHUs UX IIpaB U 3aKOHHBIX UHTEPECOB.

3a pyOekoM Ke TaKOoro IIoAxXo[a He NPUAEPKUBAIOTCH, HAIIPOTHUB, IIPEe0l-
AATaeT PEryAupOBaHHE, COTAACHO KOTOPOMY pelLIeHHe Ccyaa sBAdeTcs obg3a-
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TEABHBIM TOABKO JIASI AWII, HETIOCPEACTBEHHO yJaCTBOBAaBIINX B eA€, U HE MO-
KeT 3aTparuBaTh TPEThUX AHWIl, 4 UMEHHO HX IIpaBa U obsi3aHHOCTH [23, c. 8,
15]. B wactHocTH, ct. 230 AIIK P® B ceronudaIinHeit opMyAnpOBKE HE COOTBET-
crByeT TunoBomy 3akorHy FOHCUTPAA, Tak Kak B HEM YKa3bIBA€TCS, YTO IIPO-
Heaypa o0XKaAoBaHUS PEIIEHUS TPETEHCKOro Cyda — 3TO UCKAIYUTEABHBIM WH-
CTPYMEHT CTOPOH TPEeTEeHCKOro pasdupaTeAbCTBa, aHAAOTHYHOE IIOAOKEHUE CO-
nepxkurcd B CT. X EBponelickoll KOHBEHITUH.

Byner HenmpaBUABHBIM HE YIIOMSAHYTH, YTO B TPETEHCKOM COTAAQIIIEHUH MOZXKHO
OT'PaHUYUTH BO3MOKHOCTH OCIIapHUBAaHUs TPETEHCKOro pelleHus, T.€. HeOOXOaUMO
IIPEAYCMOTPETH ITOAOKEHHE, YTO PEIIeHHe, BEBIHOCHMOE Ha OCHOBaHUU COOTBET-
CTBYIOIIIETO COTAAQIIIEHUSI, SIBAGETCH OKOHYATEABHBIM H HE€ IIOAEKHUT OTMEHE.
B TakoM caydae, apObuUTpazkHOe IIPOU3BOACTBO, OCIIapUBAaloIllee pPeIleHHe Tpe-
TEHCKOTIO Ccyda, MOJAEXKUT IIPEKPAIIEHUIO [7].

Kak mnokasplBaeT IIpPakKTHKa, 3TO JAAEKO HE BCErJa OCTaHaBAWBAET IIPOHT-
PaBIIyI0 CTOPOHY OT IIOIIBITKH OCIIOPHUTEH COOTBETCTBYIOILEE PEILIEHHE TPETEHCKO-
ro CyZia, OOHAaKO, CyAy HEeOOXOOMMO PYKOBOJCTBOBATLCS II. 9 MH(POPMAIITMOHHOTO
rnmuceMma [Ipesunguyma BAC PO ot 22.12.2005 Ne 96 «O630p IIpaKTHKU PACCMOT-
peHHts apOUTpPasKHBIMU CYAaMH €A O IIPU3HAHUU U IPUBENEHUU B HCIIOAHEHUE
PELIEHUE HHOCTPAHHBIX CYyA0B, 00 OCIIapMBaHUM pPeEIIEeHUH TpeTedCKUX Cyd0B
U O BblJa4ye UCIIOAHUTEABHBIX AUCTOB Ha IPHUHYIUTEABHOE HCIIOAHEHHE PEelIeHHH
TPEeTEeHCKUX CyI0B», & UMEHHO IIPEKPaTUTh apOUTpaskHOe IIPOU3BOLCTBO [8].

[lanHOe orpaHHYeHHe, KOTOPO€ MOXKHO IIPEAYCMOTPETh B TPETEMCKOM CO-
TAQIIIEHUU, COOTBETCTBYET IIPHUHIINILY CBOOOABI JOTOBOpa U AAeT MOIOAHUTEADb-
Hble TapaHTHH B OTHOIIEHHWH OKOHYATEABHOCTH peIleHUd TPEeTeHCKoro cyna.
[Ipu aTOM, HEOOXOAUMO IIOAYEPKHYTH, UTO TAKOE OTPaHHYEHHE HEeAb3sd Ha3BaTh
KaKHM-TO 00pa30oM OTPaHHUYHBAIONIUM IIpaBa U 3aKOHHbIE MHTEPECHI AHIl, CBSI-
3aHHBIX JAaHHBIM PEIIeHHEM, TaK KaK CBOU BO3PaKE€HUs OHU MOTYT BBIABHHYTH
Ha dTalle BbIAAYH HCIIOAHUTEABHOTO AWCTA HA MIPHUHYIUTEABHOE HCIIOAHEHHE
pelieHud TpeTelcKoro cyaa.

CopaBenanBo OyZeT 3a4aTh BOIIPOC: MOAIIAAAIOT AU TPETBHU AWIA, KOTOPBIE
TeTlepb HaZleA€HbI IIPAaBOM 003KaA0BaTh CyebOHOe pellleHMe 1101 BhIIIIeHa3BaHHOe
HCKAIOUEHHE, T.€. €CAU apOUTPasKHBIM COTAAIIIEHHEM IIPELyCMOTPEHA €TI0 OKOH-
YaTEABPHOCTD, OYIEeT AM OHA PACIIPOCTPAHATHCH HA TPETBUX AWUIL? AOTHUYHBIM OT-
BETOM OyZeT — «<HeT», TaK KaK apOUuTpazkHOe coraalleHre, Kak U AI000M J0roBop,
CBSI3BIBAET TOABKO €0 CTOPOHEBI, T.€. TPEThU AUIlA, HE3aBHUCHUMO OT IIOAOXKEHUH,
IIPeyCMOTPEHHBIX apOUTPasKHBIM COTAAIIEHHEM, COXPAHSIOT BO3MOXKHOCTBH OC-
IIapuBaTh pelieHne TpeTeHCKoro cyaa.

ObOpaTHOE HUBEAUPOBAAO OBbI CTPEMAEHHE 3aKOHOMATEAS IIPEIOCTaBHUTH
IIpaBO Ha 3allUTy IIpaB U 3aKOHHBIX HMHTEPECOB 3aMHTEPECOBAHHBIX AUIL. [Ipu
9TOM CAE€AYyeT IIOHHMAaTb, YTO 3allliTa 3aUHTEPECOBAHHBIX AUI] UCXOOUT B TOM
YHCA€ U3 TOTO, YTO CIIOPHOE PEIlIeHHE BBIHECEHO HE HAIIPAMYIO IIPOTUB 3aUHTE-
PECOBAHHOTO AMIIA, YTO AMIIAET €r0 BO3MOXKHOCTH IMPEACTAaBUTH BO3pPaKEHUI
B [€A€ IO BblAa4de HCIOAHHUTEABHOTO AMCTA Ha NPUHYAUTEABHOE HCIIOAHEHHE
pelieHus TpeTelcKoro cyna [295].

MoskHO cpopMyANpPOBaTh ABa KPUTEPUs NPUMEHEHHUS IIPUHIINUIIA OKOHYA-
TEABPHOCTHU apOUTPasKHOTO PEIIEHUs: SIBASETCS AW AWIIO, IIOJAIOIIee 3asdBACHUE
006 oTMeHe pelIeHUs TPETEHCKOIo Cyaa, CTOPOHOU IPSIMOTO COTAAIIIEHUS U BbBI-
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HECEHO AM TPETENCKOE pElIeHUHE IIPOTUB MAHHOTO AMIlA. [IpH IIOAOKUTEABHOM
oTBeTe Ha 00a BOIIpOCa AHIIO AMIIAETCS IIpaBa Ha [10avy 3asBACHU.

OCHOBaHHSI OAY1 OCIIapDHBAHHA pEIIeHHA TpeTeHCKoro cyza. B m. 3
ct. 233 AIIK P® mepedncasgeT OCHOBaHUA OAS OCIIApUBaHHY, BBIHECEHHOI'O Tpe-
TEHCKHUM Cy[OM pENIeHHs, B YaCTHOCTHU: HEIEECIIOCOOHOCTh OOHOH K3 CTOPOH
TPETENUCKOTO COTAAIIIEHUd; HEAEUCTBUTEABHOCTh TPETENUCKOIO COTAAIIIEHUd; BbI-
XOZ TPETEHCKUM CyIOM 3a IpPEeAeAbl KOMIIETEHIINH; COCTaB TPETEHCKOTrO cyaa
HUAM IIpolleypa apbuTpazka He COOTBETCTBOBAAU COTAAQIIEHHIO CTOPOH HAU de-
JepasbHOMY 3aKOHY; HEYBEIOMAEHHE ITPOUTpPAaBIIEH CTOPOHBI MOAXKHBIM O0Opa-
30M HAHW HEBO3MOIKHOCTB [IAFd HEE II0 APYTHMM YBaKUTEABHBIM IIPHUYWHAM HpPEJ-
CTaBUTh CBOU OOBSICHEHUSI.

Kpome Toro, coraacHo BBINIEYTIOMAHYTOH cTaThe OpeMd MOKa3blBaHUA Ha-
AVYHd NAHHBIX OCHOBAHHU AEKHUT Ha CTOPOHE, KOTOpas HUX 3adaBAIET. OTO O3HAa-
JaeT, YTO CyZ He 00AagaeT ITIOAHOMOYHSIMH CaAMOCTOSITEABHO IIPOBEPUTH HaAUYHE
UAU OTCYTCTBHE JAaHHBIX OCHOBAaHUU Al OCIIapUBaHUsI, a TaKKe€ HE UMEET IIpa-
Ba BO3AOXKUTH OpeMd JOKa3bIBaHUS Ha UHYIO CTOPOHY.

[anee TogpoOHO pacCMOTPUM KazKJ0€ M3 BBINIEHA3BAHHBIX OCHOBAHHUU AT
OTMEHBI PEeIIeHUs TPETEHCKOTO0 Cyaa.

HeneecnoCoOGHOCTH OAHOM H3 CTOPOH TpeTeHcCKoro coraameHuss. Or-
METHM, YTO C TOYKH 3PEHHd POCCHUHCKOTO IIpaBa TEPMUH «IeeCIIOCOOHOCTH»
MOXKHO OTHECTU HCKAIOUHUTEABHO K (PU3HNYECKUM AHIlAM, B TO BpeMs KakK AT
IOPUANYECKHUX AHUI] aKTyaAbHO ITOHSTHE «IIPaBOCIIOCOOHOCTE», KOTOPOE II0 CYTHU
HECeT Ty K€ CMbICAOBYIO Harpy3ky. B.P. KapabeaAbHUKOB oTMedaeT, 4TO Ipa-
BUABHOH (POPMYAMPOBKOH B MAHHOM CAydae IIOCAYZKHAO OBI CAOBOCOYETAHUE
«aedpekT mpaBocriocobHocTH» [24, c. 120]. OgHako, HaMH He ObIAO OOHAPYKEHO
cyneOHOM NpakKTHKH, KOTOpas roBopHUAa ObI O TOM, YTO JaHHAs TEPMUHOAOTHUE-
CKad OoIIMOKa ITpHUBeAa K KAKUM-AHUOO CAOKHOCTSIM.

OTMeTHM, 4YTO, €CAHU CIOpP KacaeTcs BHYTPEHHEro TpeTedcKoro pasbupa-
TEeABCTBa, TO BOIIPOC HaAWYHE y AHIlA HEOOXOAHUMOM ITPaBOCIOCOOHOCTU OymeT
paspelaTbCsa COrAaCHO POCCHUHMCKOMY IpaBy. B caydae, ecaAr UMeeT MECTO CIIOP
B OTHOIIIEHUU pPeNIeHUS MEeXIYHapOomgHOIo apbuTpazka, TO IPaBOCIOCOOHOCTH
€T0 YYaCTHHUKOB OIIPENEeASeTCS Ha OCHOBAHHWH IIpaBa, KOTOPOMY IIOAYUHEHO ap-
OUTpazKHOE COrAQIlleHHE COTAACHO Im. a m. 1 ct. V Hbm—ﬁopKCKoﬁ KOHBEHIINU
u 1. 2 cr. VI EBponelickoil KOHBEHIIUH.

HeneHCTBHTEABHOCTDh TPETEHCKOro coraaiieHusi. [lo HameMmy MHEHUIO,
o[ HEeOEeHCTBUTEABHOCTBIO OAda Iieaei cr. 234 AIIK P® crouT moHMMATL He3a-
KAKOYEHHOCTb, HEAEHUCTBUTEABHOCTD, yTPATy CHUABI U HEBO3MOIXKHOCTb HCIIOAHE-
Hus. [Ipu 5TOM aHAAOTHYHO IPaBUAY, IPUMEHUMOMY K [1€€CIIOCOOHOCTH, BOIIPOC
O HOEHWCTBUTEABHOCTH TPETEHCKOTO COTAAIIEHUYId MOOAXKEH pPeIIaThCs IO IIpaBy,
KOTOpOe K HEeMy IIPUMeHHMO (mm. «a» 1. 1 cr. V Heio-MopKCcKoii KOHBEHIIMH
u nm. «a» 1. 1 ct. IX EBponelickoli KOHBEHIINH).

Cutyanmu, Korzma K apOHUTPasKHOMY COTAAQIIEHHIO IPUMEHSEeTCS IIPaBO OT-
AWYHOE OT IIpaBa, IPUMEHHMOIO K CaMOMy AOTOBOPY, B OTHOLIEHHH KOTOPOTO
3aKAI0YAETCd TPETEMCKOE CoTAallleHHe, NOBOABHO pPeaKu. boaee Toro, HEKOTO-
pbl€ aBTOPBI YKa3bIBAIOT Ha TO, YTO €CAH MEXKAY CTOPOHAMH €CTh COTAAlllEHHE
0 BBIOOpE IMPUMEHHMOTO IIpaBa 10 OTHOIIEHUIO K OCHOBHOMY JOTOBOpPY, TO He-
00XOMMMO PaCHPOCTPAHUTh €ro AefiCTBHE U Ha apOUTpazkKHOoe coraaiieHue [3].
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HNuTepecHO, YTO B POCCHUHCKON CymeOHOH IIpakKTHKe TaKas IIO3UIHS TOXKe
BCTpedasach, XOTs U He IIprodpesa XapakTep ycTodBIIerocd noaxonaa [9].

ApOuTpazkHoe coraallieHHe MOIKeT ObITh IIPHU3HAHO HEAEeHCTBUTEABHBIM IIO
Oo0IIIMM OCHOBaHUSAM, IIPEAYCMOTPEHHBIM TIPasKAAHCKHUM 3aKOHOIATEABCTBOM,
Kak U Arob6o# npyroi#i morosop [10]. B wacTHOCTH, B cHAY HecobaroqeHUS Tpebo-
BaHUY K popMe 3aKAI0UEeHHT apOUTPasKHOTO COTAAIIIeHU.

BaxkHO OTMETHUTB, YTO BCAE€ACTBHE AEHCTBUS IIPUHIUIIA aBTOHOMHOCTH
TPETEUCKOTO COTAAIIIEHHS, OCHOBAaHHE HEAEHCTBHUTEABHOCTH QOAXKHO KacaTbCs
MMEHHO IIOAOKEHHUU TaKOrO TPETEHCKOIO COTAAIIIEHHd, a HE JOTOBOpa B IIEAOM.
Kak mmpumMep, MOKHO IIPUBECTH CHUTYAIIUIO, KOT/a HapylleHHe ITopsaaKa ogobpe-
HUS KPYIIHOM CIEAKa ABAIETCH IIPUYHMHON IIPU3HAHUS TAKOW COEAKU HEOEUCT-
BUTEABHOH, HO HHUKAaK He 3aTparmvBaeT apOUTpaskHOEe corAallleHHe, TaK KaK OHO
110 OIIPEAEACHHUIO HE MOXKET IBAATBCH KPYIIHOM caeakoit [11].

CoraacHO M3y4eHHOH HaMHU CyAeOHOH NPaKTHKU POCCHUHUCKUX CYIOB, ap-
OUTpazKHbIE COTAAIIIEHUS 3a4acTyIo IIPU3HABAANUChH HEIEHCTBUTEABHBIMHU 10 CAE-
OYIOIIUM OCHOBAHUSM: HeapbUTpabeAbHOCTH cropa [12]; HecooTBeTCTBUE BBI-
OpaHHOTO apOUTPasKHOIO YUYPEKAEeHHs NpU3HaAKaM OOBEeKTHBHOH OecmpucTpa-
ctHoctH [13]. OgHako, npuHaTue KoHCTUTYIIMOHHBIM cyaoM P® [TocraHOBAEHUS
oT 18.11.2014 Neo 30-I1 moAKHO IOBA€YB yTPaATy aKTYaAbBHOCTH 3TOIO OCHOBaHUA
IIPU3HAHUSA apOUTPasKHOTO COTAAIIeHUS HeAeHCTBUTEABHBIM; OTCYTCTBHE IIOA-
HOMOYHH y AMIla, MIOAIIMCABIIEr0 apOUTpaskHOe coraamieHwe [14]; mommeaka
rognuceil CTOpoH Ha apOUTPaKHOM coraamieHud [15]; HeCOOTBETCTBUE TPETEH-
CKOT'0 COTAQIlleHUs UMIIepaTUBHOMY TpeOoBaHUIO 3aKoHAa [16].

BbIXO4 TPETEHCKHM CyAOM 3a NpeAeAbl KOMIETEHIHH O03HAa4YaeT, 4YTo
pelieHre OBIAO BBIHECEHO II0 CIIOPY, KOTOPBIM He SBASEeTCS IIpeaMeToM apbuT-
pasKHO!l OroBOPKHU/apOUTPAaKHOTO COTAAIlleHUS. 3a4acTyr IIPUYHUHOM CTaHO-
BHUTCH HEKOPPEKTHO CPOPMYyAUPOBaAHHAdA apOUTpakHasi OTOBOPKA, B YaCTHOCTH,
KOI/Zla €€ IMPeaMET CAUIIKOM y3KO0 chOpMyAHpoBaH [17].

OpHako, BaXKHO IIOAYEPKHYTh, UTO Ha IIpaKTHUKE OCIIapuBaHUE 10 JaHHOMY
OCHOBAHHUIO PELIEHUd PENKO OKa3blBaeTCs YCIIEIIHBIM, TaK KaK OOABIIMHCTBO
apOUTpPasKHBIX OTOBOPOK, HAOOOPOT, OYEHBb HIUPOKO CHPOPMYAHUPOBAHBI Aa0BI
HCKAIOYUTDH TaKyI0 BO3MOXKHOCTb ocliapuBaHud [24, c. 336].

HeCcoOTBEeTCTBHE COCTaBa TPETEHCKOro CyAa HAH IPOLEAYypPbl apOouT-
pazka COrAalllIeHHIO CTOPOH HAH ¢emepasbHOMY 3aKOHY. [[puMepoM HECOOT-
BETCTBHUSI COCTaBa TPETEHUCKOI0 CyZla COTAAIIEHUIO CTOPOH HAU pelepasbHOMY
3aKOHY MOXKET CAYKHUTHb HECOOTBETCTBHE KBaAU(PUKAIINN HAW 00pa30BaHULA ap-
OuTpa TpeboBaHUSM, IIPEIbIBASIEMBIM B COTAAIIIEHUN HAH 3aKOHOM COOTBETCT-
BEHHO, WAHM, €CAU apOUTpPhI ObIAM HM30paHbl C HAPYLUIEHHUEM IIPOIleAypPhbl, Ipeab-
aBageMoil K popMUpoBaHUIO apouTpaka [18].

[TpumepaMu Ke HECOOAIOEHHS ITPOLEeAyPbI MOKET CAYKHUTB: HecobArome-
HUE CpPOKa A BBIHECEHUS apOUTPaKHOIO PEIeHUs, YCTAHOBAEHHOIO B TpeTeH-
CKOM COTAAIIIeHWH; PaACCMOTpPEHHeEe neAa 0e3 YCTHBIX CAYIIaHUM; (opMasbHOE
HapyllleHne B BbIOOope POPMEBI aKTa, IPUHATOrO TPETEHCKUM CYAO0M (IIOCTAaHOB-
A€HUE VAU PEIlIeHHE); HECOOTBETCTBHE COMEPIKaHUs pelleHUs TpeOOBaHUAM K He-
My IIPEIbSIBASIEMbIM.

HeyBeZOMAEHHE NMPOHrpaABIIEH CTOPOHBI AOAKHBIM O0pPa3oM HAHM He-
BO3MOXKHOCTB OASI HEe IO APYrHM yBaxKHTEABHBIM IPHYHHaAM IIpexacTa-
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BHTH CBOH OOBSICHEHHs. [[aHHOE OCHOBAHHE OTHOCUTCH K YHCAY CEPBE3HBIX
IIPOILIECCYaABHBIX HAPYILIEHHUMN, KOTOPOE MOZKET CTaTh INPUYUHOM IOAd OTMEHBI
pemienua tperefickoro cyma. CoraacHo cr. 18 3akoH P® or 07.07.1993 No
5338-1 «O MexkayHAPOAHOM KOMMEPYECKOM apOUTpake» CTOPOHE MOAYKHBI OBITH
IPEIOCTAaBAEHBI BCE BO3MOXKHOCTHU OAS M3A0KEHHUS CBOEU MO3UIIHU, YTO IIPOHC-
TE€KaeT W3 OCHOBOIIOAATAIOIINX ITPUHIIUIIOB apbuTpazka, B 4aCTHOCTH, COCTA3a-
TEABHOCTH M PaBHOI'O OTHOIIEHHS K CTOpoHaM cropa. OTcioga cAeayer, 4To
IIPOCTOE YBEAOMAEHUE CTOPOHBI O HAa3HAUYEHHOM TPeTEeHCKOM pa3doupaTeAbCTBE
He OyneT gBASITBCS OOCTATOYHBIM, HEOOXOQMMO TaKKe CcoeAaTh 3To 3abaaroBpe-
MEHHO, 4YTOOBI y CTOPOHBI ObIAa peaAbHAas BO3MOKHOCTD [AS IIOATOTOBKH CBOEH
no3uiyu [19].

JlokazaTeAbCTBa TOTO, UTO CTOpPOHA OblAa HamAexKallle YBEIOMAEHA, 3TO, 110
ofbIIeMy IIpaBHAY, AOKYMEHTBI, KOTOPBbIE MOTYT IIOATBEPAUTH IIOAYYEHHE HAU
IIOITBITKY AOCTaBKU COOOIIIEHHs, UAH HWHbIE JOKYMEHTHI, HAIIpUMep, IIeperucKka
1o 3AeKTpoHHOU moute [20]. B Takol curyanum cyn Kaxkabli pas3 HOAXKEH olle-
HUBaTh BCe (PAKTUYECKHE OOCTOATEABCTBA U apryMEHTBI, HUCIIOAB3yS KPUTEPHUU
AOKHOTO YBEIOMAEHHS, KOTOpPbIE YCTAHOBAEHBI KaK HEIIOCPEACTBEHHO apOHT-
PasKHBIM COTAQIIIEHHEM, TaK U 3aKOHOAATEABCTBOM [21].

B cutyainu, Korga CTopoHa CIiopa IPUBOAUT I0BOJ O CBOEHM HEBO3MOIKHO-
CTU IIOATOTOBUTH ITO3UIIHIO 110 IPUYHNHE CKATBIX CPOKOB, B KOTOPBIX OHA OKa3a-
AACh, TaK KaK €€ [I03IHO YBEIOMHAN O HazHAYEHUH TPETeHCKOro pasbupareAb-
cTBa, €l HeoOXOAMMO INIPEeAOCTaBUThH NOKa3aTE€AbCTBAa TaKOM HEBO3MOXKHOCTU
UCXOOs W3 CpoKa HAu obbeMa uaBellleHus |7, 1. 23|. OgHako, OTAEABHO OTMe-
TUM, YTO €CAM CTOPOHBI 3apaHee B apOUTPaKHOM COTAAIIEHHH COTAAaCOBaAU
rpauK O3HAKOMAEHHS C NOKYMEHTaMH H HasHadeHUd pa3bupaTeAabCcTBa, TO
OHHU AMIIIATCS BO3MOKHOCTH CChIAQTBHCS Ha OTCYTCTBHE Pa3yMHOM BO3MOXKHOCTHU
IIOATOTOBUTH ITO3UIIUIO B COTAAcCOBaHHBIE CpokHu. OTCIoga cAenyeT, YTO JaHHOe
OCHOBaHUE OAS OCIIAPUBAHUS PEIIEHUH TPETEeHCKOTo cyaa He N30aBAgeT CTOPO-
HBI OT HEOOXOOMMOCTHU AEUCTBOBATH PA3yMHO U OCMOTPHUTEABHO, a TAKXKe IIPHU-
HUMAaTb pa3dyMHbIe MEpPHBI OAs obecriedeHus IIPUHATHE KOPPECIOHAeHIINN. Takol
OAXO TapPaHTUPYET MUHUMU3AIIUIO 3A0yIIOTPeOAEHUN CO CTOPOHBI Hemobpoco-
BECTHBIX YYaCTHHUKOB I'DaXJaHCKHX IIPABOOTHOIIIEHHUH [22].

3akarodeHHe. Tperelickoe pa3dHUpPaTEeAbCTBO KaK aAbTepHATHUBHas opMa
3aIUThl IIPaB U 3aKOHHBIX HHTEPECOB CyOBEKTOB ITPEAIIPUHUMATEABCKON nes-
TEABHOCTHU CTAaHOBHTCS Bce Ooaee morryasspHoil B Poccuiickoit ®enepanmu. AHa-
AV3 NeHCTBYIONIETO 3aKOHOAATEABCTBA U CyAeOHON MPaKTHUKU I10 BOIIPOCY OCIa-
pHUBaHUS pEUIeHUN TPETEeHCKUX CYA0B II03BOASET HPUHTH K BBIBOAY 00 akTy-
AaABHOCTH IIPoOAEM, BO3ZHUKAIOIIUX IIPU OCIIAPUBAHUU PELIeHUH TPeTeHCKUX Cy-
J0B.

BubGauorpadpHuiYecKHH CIIHCOK

1. «<ApOuTpazKHBIN IpollecCyasbHbIH KomeKe Poccutickoit deneparmmy ot 24.07.2002
No 95-®3 / /www.consultant.ru

2. ®enepasbHBIN 3aK0H «O06 apbuTpazke (TpeTefickoM paszbupareabcTBe) B Poccuii-
ckoit Peneparum» oT 29.12.2015 Ne 382-93 / /www.consultant.ru

3. Derains Yves, The ICC arbitral process, Part VIII: Choice of law applicable to
the contract and international arbitration (2006) 6 ICC International Court of Arbitra-

124



H.A. Boponetikor OCHOBANHA AAA OCMAPHBANHA PELLENHH...

tion Bulletin 10, P. 16 — 17; Nigel Blackaby N., Constantine Partasides C., et al., Red-
fern and Hunter on International Arbitration (Sixth Edition), 6t edition; Oxford Uni-
versity Press, 2015, para 3.12.
4. TIlocranoBaenue Ilpesnaumyma BAC P® ot 23.10.2012 Ne 7805/12 mo neay
Ne A56-49603/2011 //www.consultant.ru
S. I[TocranoBaeHue [Taenyma BAC PP ot 22.06.2012 Ne 35 «O HEKOTOPHIX ITPOIIEC-
CYaAbHBIX BOIIPOCaX, CBA3aHHBIX C PACCMOTPEHHEM [eA O OaHKPOTCTBe» [/ Www.
consultant.ru
6. MudopmanuonHoe nucbMmo [Ipesunnyma BAC PP ot 22.12.2005 N 96; Onpene-
aeane BAC P® ot 25.03.2013 N BAC-2871/13 mo meay N A14-14800/2012 //
www.consultant.ru
7. UadopmarmonHoe nucemo Ilpesunauyma BAC PP ot 22.12.2005 Ne 96 «O630p
IIPaKTHKHN PACCMOTPEHUsI apOUTPazKHBIMH CyJaMH [OeA O IPHU3HAHUM U IIPUBENEHUU
B HUCIIOAHEHHE pPEeIleHUH HHOCTPAHHBIX CYLOB, 00 OCIIapUBaHUU pelleHUH TpeTeHCKNUX
CYZIOB U O BbIZIa4y€ HUCIIOAHHUTEABHBIX AUCTOB Ha IIPUHYAUTEABHOE HUCIIOAHEHUE PEIIeHUH
TpeTelcKux cynoB» / /www.consultant.ru
8.ndopMmaliioHHoe IHCbMO ApOUTPaXKHOrO TpeTercKoro cyna r. MOCKBBI OT
04.03.2015 N 449 «O mpoliecCyasbHBIX OCOOEHHOCTSIX PACCMOTPEHUsS apOUTpPasKHBIMHU
CyZAaMH €A O BblAa4de HCIIOAHHUTEABHOI'O AHCTA Ha IIPUHYANUTEABHOE HNCIIOAHEHUE pelle-
HUS TpeTefCKOro cyna, €CAM OQHOBPEMEHHO IIOJAaHO 3asBA€HHE 00 OTMeHe NaHHOTO
peleHus TpeTedickoro cynar» / /www.consultant.ru
9. INocranoBaerne PAC MockoBckoro okpyra ot 18.01.2010 N KI'-A40/14211-09
o geay N A40-59802/09-97-533; ITocranoBaeHue ®AC 3anamHo-CHOHMPCKOTO OKpyra
oT 04.06.2010 o neay N A45-13290/2009 //www.consultant.ru
10. Onpeneaenre BC PP ot 07.10.2014 N 308-25C14-177 o meay N A63-1982/
2013 / /www.consultant.ru
11. IMocranoBaenue PAC Ceepo-3amnangHoro okpyra ot 20.04.2006 N ©04-1614/
2006(21058-A70-12) o meay N A70-3077/12-2005 //www.consultant.ru
12. ITocranoBaenue IIpesunuyma BAC PP or 28.01.2014 N 11535/13 mo neay
N A40-148581/12, A40-160147/12 //www.consultant.ru
13. IlocranoBacHme PAC Ceepo-KaBkaszckoro okpyra ot 21.04.2014 mo peay
N A63-1982/2013 //www.consultant.ru
14. Omnpeneaernue BC P® ot 14.06.2016 N 302-05C16-5416 1o neay N A19-6703/
2015 / /www.consultant.ru
15. TlocranoBaeHue ApbuTpazkHoro cyaa Bocrouno-Crubupckoro okpyra ot 10.02.2016
o aeay N A19-6703/2015 //www.consultant.ru
16. ITocranoBaeHue ApbutpazkHoro cyaa CeBepo-3amnamgHoro okpyra ot 17.02.2016
o aeay N A56-9227/2015 //www.consultant.ru
17. TlocranoBaenne PAC Ceepo-3amagHoro okpyra orT 21.06.2003 1o geay
N A05-7905/01-515/23 / /www.consultant.ru
18. AneaadqitoHHoe ompeneaeHue MocKOBCKoro ropoackoro cyma ot 14.09.2016
o aeay N 33-29075/2016 //www.consultant.ru
19. NudopmanmonHoe nmuceMo [Ipesunauyma BAC PP ot 26.02.2013 Ne 156 (c mpu-
AoxkeHHeM) / /www.consultant.ru
20. TlocranoBaenue I[Ipesupuyma BAC PP or 20.01.2009 N 10613/08 mo meay
Ne A40-31695/07-13-318 / /www.consultant.ru
21. Onpeneaenue BC P® ot 22.10.2015 N 310-3C15-4266 o neay Ne A36-5174/
2013 / /www.consultant.ru
23. TlocranoBaenune I[Ipesuauyma BAC PP or 31.03.2009 N 17412/08//www.
consultant.ru
24. Acockos A.B., Kypsuxcku-Curzep E. Ilpenmeabl mericTBHUS CyAeOHBIX U TpeTeii-
CKUX penreHunit no kpyry auii // Bectuuk BAC P®. — 2012. — Ne 2. — C. 6-35.

125



6(116)-2019 KpHanveckan muican

25. KapabenvHukos B.P. MexnayHapoaHBI KOMMEpPYeCKHH apburpak: Y4eOHUK.
2-e u3n. — M., 2013. - 554 c.

26. Hay4HOo-IpaKTH4YE€CKHH IIOCTATEHHBIM KOMMEHTApUH K 3aKOHOAATEABCTBY
o Tperetickux cynax / M.H. AkyeB, M.A. Akuypuna, T.K. AuapeeBa u ap.; mmon oOriei
pen. B.B. XBaaea. — M.: PAA, 2017. -935 c.

Hdaa muTHpOBaHHA: BopoHernros H./l. OcHOBaHUSA IAS OCIlapUBaHHUS pelleHUud Tperei-
ckux cynoB // FOpuoudeckasa MbIcab. — 2019. — Ne 6. — C. 119-126.

Grounds for challenging decisions arbitration courts
N.D. Voronenkov"

Annotation. This article covers the provisions of the current procedural
law of the Russian Federation, according to which state commercial courts ex-
ercise the functions of control and provide assistance to arbitral tribunals. No-
wadays the issue of challenging the rulings of arbitral tribunals has become of
vital importance mainly because of the reform of legislation on the arbitration
tribunals and the creation of the new arbitration institutions which will settle
the disputes professionally and amicably between incorporated businesses.

Keywords: arbitral tribunals, contestation, arbitrage, trial.

Introduction. The adoption of the Federal Law on Arbitration (Arbitration)
in the Russian Federation [2], the updated chapter 30 of the Arbitration Proce-
dure Code of the Russian Federation (here in after — the Arbitration Procedure
Code of the Russian Federation) [1] marked the strengthening of state control
over situations when there is a conflict between the parties to the arbitration
agreement, but, we must pay tribute, this possibility of government interven-
tion is still quite limited.

Under state control, we mean, in particular, the grounds provided for by
the Arbitration Procedure Code of the Russian Federation to challenge the de-
cisions of arbitration courts in an arbitration court, which will be further ex-
amined and analyzed in detail.

As a general rule, a decision of the arbitration court can be canceled either
by contesting it in the arbitration court, or already at the stage of issuing a writ
of execution for the enforcement of the decision of the arbitration court when
the arbitration court considers the relevant application.

Who has the right to challenge the decision of the arbitration court?
According to paragraph 2 of Art. 230 of the Arbitration Procedure Code of the
Russian Federation, such entities include a circle of persons having the right
to challenge the decision made by the arbitration court, not only the direct
participants in the proceedings, but also other persons whose rights and obli-
gations could be affected by the decision. Such a wording is generally similar
to the wording of Art. 42 APC RF, which refers to the decisions of the arbitral
tribunal.

* Voronenkov Nikolai Denisovich, 2nd year student of the International Law Faculty of the Moscow
State Institute of International Relations (University) of the Russian Ministry of Foreign Affairs. E-mail:
ko-vo@mail.ru
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It is interesting that earlier the circle of persons with the right to challenge
the decision made by the arbitration court was limited to the direct partici-
pants in the proceedings. At the moment, paragraph 30 of Art. 230 APC of the
Russian Federation also provides for the right of the prosecutor to challenge
the decisions of the arbitration courts in order to protect public law grounds.
Previously, when the law was limited to providing an opportunity to challenge
the arbitral award only to its participants, this corresponded to the private le-
gal nature of the trial, which directly follows from the very essence of the arbi-
tration dispute, which is possible only between persons voluntarily binding
themselves by such obligations, having entered into an arbitration agreement
or including an arbitration clause in the contract.

Indeed, as a general rule, for persons not bound by such an agreement or
reservation, the decision of the arbitration court cannot be binding, which
means that it cannot affect and thus violate their rights and legitimate inter-
ests. The reason for expanding the circle of people can be considered the desire
to establish tighter control over the arbitration courts in order to prevent the
abuses that took place before [4].

In part, this rule on providing the prosecutor with the authority to appeal
the decisions of the arbitration courts equalizes the regulation of the arbitra-
tion and arbitration courts, since the decisions of the latter can, for example,
be appealed at the request of bankruptcy creditors in connection with the
bankruptcy of the debtor [5, p. 24].

In general, the consolidation by the legislator of the right of third parties
to appeal the decision of the arbitration court is a logical continuation of the
established judicial practice, which allowed the annulment of the arbitration
decision on the application of the person whose legitimate interest was affected
by the decision [6, p. 11].

At the same time, it should be noted that expanding the circle of persons
entitled to appeal the arbitration decision opens up the possibility of abuse, in
particular, parties wishing to delay the decision or even evade its implementa-
tion will be able to achieve their goal through their affiliates using the new
norm [23, p. 16].

Moreover, this short story does not comply with the established principles
of international commercial arbitration. In general, this contradiction can be
attributed to different approaches to the binding judgments in Russia and
abroad. In particular, Art. 16 of the APC of the Russian Federation says that
a judicial act is binding on all individuals and legal entities, regardless of their
participation in the process and the violation of their rights and legitimate in-
terests.

Abroad, such an approach is not followed, on the contrary, regulation pre-
vails, according to which a court decision is binding only on persons directly
involved in the case and cannot affect third parties, namely their rights and ob-
ligations [23, p. 8, 15]. In particular, Art. 230 of the Arbitration Procedure Code
of the Russian Federation in its current wording does not comply with the UN-
CITRAL Model Law, since it states that the appeal procedure of the arbitration
court decision is an exclusive tool of the parties to the arbitration proceedings,
a similar provision is contained in Art. IX European Convention.
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It would be wrong not to mention that in the arbitration agreement it is
possible to limit the possibility of challenging the arbitration decision, i.e. it is
necessary to stipulate that the decision made on the basis of the relevant
agreement is final and not subject to revocation. In this case, the arbitration
proceedings challenging the decision of the arbitral tribunal shall be termi-
nated [7].

As practice shows, this does not always stop the loser from trying to chal-
lenge the relevant decision of the arbitration court, however, the court should
be guided by paragraph 9 of the information letter of the Presidium of the Su-
preme Arbitration Court of the Russian Federation dated December 22, 2005
No. 96 “Review of the Practice of Consideration by the Arbitration Courts of
Cases on Recognition and Litigation execution of decisions of foreign courts, on
contesting decisions of arbitration courts and on the issuance of writ of execu-
tion for the enforcement of decisions of arbitration courts”, namely, to termi-
nate arbitration proceedings [8].

This restriction, which can be provided for in the arbitration agreement, is
consistent with the principle of freedom of contract and provides additional
guarantees regarding the finality of the arbitration court decision. At the same
time, it must be emphasized that such a restriction cannot be called in any
way limiting the rights and legitimate interests of persons connected by this
decision, since they can put forward their objections at the stage of issuing
a writ of execution for the enforcement of the arbitration court decision.

It will be fair to ask a question: are third parties who are now vested with
the right to appeal the court decision with the above exception, i.e. if the arbi-
tration agreement provides for its finality, will it apply to third parties? The log-
ical answer is “no,” since the arbitration agreement, like any agreement, binds
only its parties, i.e. third parties, regardless of the provisions provided for by
the arbitration agreement, retain the opportunity to challenge the decision of
the arbitration court.

The opposite would offset the desire of the legislator to provide the right to
protect the rights and legitimate interests of interested parties. It should be
understood that the protection of interested parties comes from the fact that
the controversial decision was not made directly against the interested person,
which deprives him of the opportunity to present objections in the case of is-
suing a writ of execution for the enforcement of the decision of the arbitration
court [25].

Two criteria can be formulated to apply the principle of finality of the arbi-
tral award: whether the person filing the application for the annulment of the
arbitration court decision is a party to the direct agreement and whether the
arbitral award is made against the person. If the answer is yes to both ques-
tions, the person is denied the right to submit an application.

Grounds for contesting the decision of the arbitral tribunal. In para-
graph 3 of Art. 233 of the APC of the Russian Federation lists the grounds for
contesting the decision made by the arbitral tribunal, in particular: the inca-
pacity of one of the parties to the arbitration agreement; invalidity of the arbi-
tration agreement; the arbitration court goes beyond its competence; the
composition of the arbitral tribunal or the arbitration procedure did not

128



H.A. Boponetikor OCHOBANHA AAA OCMAPHBANHA PELLENHH...

comply with the agreement of the parties or federal law; failure to notify the
losing party properly or inability for it to submit its explanations for other va-
lid reasons.

Furthermore, according to the aforementioned article, the burden of prov-
ing the existence of these grounds lies with the party that claims them. This
means that the court does not have the authority to independently verify the
presence or absence of these grounds for contestation, and also does not have
the right to place the burden of proof on the other side.

Next, we consider in detail each of the above grounds for canceling the de-
cision of the arbitration court.

The failure of one of the parties to the arbitration agreement. Note
that from the point of view of Russian law, the term “legal capacity” can be at-
tributed exclusively to individuals, while for legal entities the concept of “legal
capacity” is relevant, which essentially carries the same meaning. B.R. Kara-
belnikov notes that the phrase “defect of legal capacity” [24, p. 120]. However,
we did not find any jurisprudence that would suggest that this terminological
error led to any difficulties.

Note that if the dispute relates to internal arbitration, then the issue of
whether a person has the necessary legal capacity will be resolved in accor-
dance with Russian law. If there is a dispute regarding the decision of the in-
ternational arbitration, then the legal capacity of its participants is determined
on the basis of the law to which the arbitration agreement is subordinated in
accordance with paragraphs. and paragraph 1 of article V New York Conven-
tion and paragraph 2 of Art. VI European Convention.

The invalidity of the arbitration agreement. In our opinion, under invalid-
ity for the purposes of Art. 234 of the APC of the Russian Federation it is worth-
while to understand the non-conclusion, invalidity, loss of power and impossibili-
ty of execution. Moreover, similar to the rule applicable to legal capacity, the ques-
tion of the validity of the arbitration agreement must be resolved by the law that
applies to it (paragraphs “a”, paragraph 1 of article V of the New York Convention
and paragraphs “a” of paragraph 1 of article IX European Convention).

Situations when a law other than the law applicable to the contract itself,
in respect of which the arbitration agreement is applied, applies to the arbitra-
tion agreement, are quite rare. Moreover, some authors point out that if there
is an agreement between the parties on the choice of the applicable law in rela-
tion to the main contract, then it is necessary to extend its effect to the arbitra-
tion agreement [3]. It is interesting that in Russian judicial practice this posi-
tion also occurred, although it did not take on the character of a well-
established approach [9].

An arbitration agreement may be invalidated on general grounds provided for
by civil law, like any other agreement [10]. In particular, due to non-compliance
with the requirements for the conclusion of an arbitration agreement.

It is important to note that due to the principle of autonomy of the arbitra-
tion agreement, the grounds for invalidity should relate specifically to the pro-
visions of such an arbitration agreement, and not to the agreement as a whole.
As an example, we can cite a situation where a violation of the approval proce-
dure for a major transaction is the reason for the recognition of such a transac-
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tion as invalid, but does not affect the arbitration agreement, since by defini-
tion it cannot be a major transaction [11].

According to the jurisprudence of the Russian courts that we studied, ar-
bitration agreements were often invalidated on the following grounds: non-
arbitrability of the dispute [12]; inconsistency of the selected arbitration insti-
tution with signs of objective impartiality [13]. However, the adoption by the
Constitutional Court of the Russian Federation of Resolution No. 30-P dated
November 18, 2014 should result in the loss of relevance of this ground for in-
validating the arbitration agreement; lack of authority of the person who signed
the arbitration agreement [14]; falsification of signatures of the parties to the
arbitration agreement [15]; non-compliance of the arbitration agreement with
the mandatory requirement of the law [16].

Going beyond the competence of the arbitral tribunal means that the
decision was made in a dispute that is not the subject of an arbitration clause /
arbitration agreement. Often the reason is an incorrectly formulated arbitration
clause, in particular when its subject is too narrowly worded [17].

However, it is important to emphasize that, in practice, challenging a deci-
sion on this basis is rarely successful, since most arbitration clauses, on the con-
trary, are very broadly worded in order to exclude such a challenge [24, p. 336].

Inconsistency of the composition of the arbitral tribunal or the arbi-
tration procedure to the agreement of the parties or federal law.

An example of a mismatch of the composition of the arbitral tribunal to
the agreement of the parties or federal law is the mismatch of the qualification
or formation of the arbitrator with the requirements specified in the agreement
or the law, respectively, or if the arbitrators were elected in violation of the pro-
cedure for the formation of the arbitration [18].

Examples of non-compliance with the procedure include: non-compliance
with the deadline for making an arbitral award established in the arbitration
agreement; trial without oral hearings; formal violation in the choice of the
form of the act adopted by the arbitration court (decision or decision); non-
compliance of the content of the decision with the requirements to it.

Failure to notify the losing party properly or the inability for it to sub-
mit its explanations for other valid reasons. This reason is one of the serious
procedural violations that may become the reason for the annulment of the arbi-
tration court decision. According to Art. 18 Law of the Russian Federation of
07.07.1993 No. 5338-1 “On International Commercial Arbitration”, a party should
be given all opportunities to state its position, which stems from the fundamental
principles of arbitration, in particular, adversarial and equal treatment of the par-
ties to the dispute. It follows that a simple notification of a party about the ap-
pointed arbitration proceedings will not be sufficient, it is also necessary to do this
in advance so that the party has a real opportunity to prepare its position [19].

Evidence that the party has been duly notified is, as a general rule, docu-
ments that can confirm receipt or attempt to deliver a message, or other docu-
ments, for example, correspondence by e-mail [20]. In such a situation, the
court must each time evaluate all factual circumstances and arguments using
the false notification criteria, which are established both directly by the arbitra-
tion agreement and the law [21].
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In a situation where the party to the dispute argues that it is impossible to
prepare a position due to the tight deadlines in which it finds itself, since it was
late notified of the appointment of the arbitration, it is necessary to provide
evidence of such impossibility on the basis of the time or volume of the notice
[7, p. 23]. However, we note separately that if the parties agreed in advance in
the arbitration agreement on a schedule for reviewing the documents and the
purpose of the proceedings, they will lose the opportunity to invoke the lack of
a reasonable opportunity to prepare a position within the agreed time frame. It
follows that this basis for challenging the decisions of the arbitral tribunal does
not save the parties from the need to act reasonably and prudently, as well as
take reasonable measures to ensure acceptance of correspondence. This ap-
proach guarantees the minimization of abuses by unscrupulous participants in
civil relations [22].

Conclusion. Arbitration as an alternative form of protection of the rights
and legitimate interests of business entities is becoming increasingly popular
in the Russian Federation. The analysis of the current legislation and judicial
practice on the issue of challenging the decisions of the arbitration courts al-
lows us to conclude that the problems that arise when challenging the deci-
sions of the arbitration courts are relevant.
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TPEBOBAHHSA
K 0bOpMAEHHIO PYKOIIHCEH,
NpPEeACTABASIEMBIX JASI OMMyOAHKOBaHHS

1. Pykomnuce npencraBageTcss B OAHOM 3K3eMmAsipe. TeKCT I0AKEH OBITH OTIIe-
gyaTaH 4depe3 1.5 KOMOBIOTEPHBIX MHTepBasa 14 mpudgroMm. CTpaHHUNIBI JOAXKHBI OBIThH
nnpoHyMepoBaHbl. CHOCKH 0(pOPMASIIOTCS B BHE 3aTEKCTOBBIX CCHIAOK B COOTBETCTBHU
c bubamorpadriyecKUMHU TpeOOBAaHUAMM, Pa3MeIlaloTCsd II0CA€ TEeKCTa CTaThU 10/ 3aro-
AOBKOM «Bubamorpadudyeckuii cniucok». ICTOYHHMKU B CIIUCKE PaCIIOAATalOTCS B COOT-
BerctBUH ¢ 'OCT P 7.0.5-2008 «CrpaBKH 110 0(pOPMAEHHIO CIIMCKa AUTepaTypbD. IIpu
CCBIAKE Ha KOHKPETHBIN (pparMeHT TEKCTa UCTOYHHKA B OTChIAKE YKa3bIBaeTCHd IOPS-
KOBBIY HOMEpP U cTpaHullbl. Hampumep:

— B Tekcre [8, c. 15].

— B 3aTeKCTOBOH ccriake: Komapos C.A. OOmiad Teopus rocyaapcTBa U IIpaBa:
yuebHuk. — CII6.: U3nareapcTBo FOpuauwydeckoro uHCcTHUTYyTa, 2012. — 520 C.

2. O6beM cTaThbU HE MOAXKEH IIPEBBLIIIATH 8 MAIIWMHOIIMCHBIX CTPaHUI], a PelleH-
31U — 3 CTPaHUIL.

3. ABTOp omaadyHBaeT pacxodbl 3a PeAaKTHUPOBaHHE, PELIEH3UPOBAHHUE U IIOATO-
TOBKY K IIyOAMKaIUK B pa3mepe 5600 py0., 3a peBbIlIEHHE YCTAHOBAEHHOTO 00beMa —
[OTIOAHUTEABHO 300 pyO. 3a KaKAyI0 CTPAHUILY.

4. K craTbe HOAKHEI IIPHUAATaThECH:

— cIIpaBKa 00 aBTOpax (CoaBTOpax) C yKasaHUEM:

a) damMuAnM, UMEHHU, OTYECTBA;

0) y4eHOI1 CTeleHu, YIEeHOro 3BaHuUs;

B) JOAKHOCTH, OCHOBHOTO MecTa paboThl;
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— aHHOTAallHs CTaThH (He MeHee S5 CTPOK);

— KAIOYEeBbI€ CAOBA;

— PEelleH3HS;

— mepeBOA HAa aHTAHHCKHH SI3BIK:

a) damMuAMM U HHUIIMAAOB aBTOPA;

0) 3araaBuUs CTATHY,

B) aHHOTAlINU;

I') KAIOUEBBIX CAOB.

5. ABTOpOM M0AIKEH OBITH MOAINCAH SK3EMIIASID CTAThH U AUIIEH3WOHHBIH JOTOBOP
(BBICBIAQETCSH ITOCAE YTBEPKIAEHHUS «B IIeYaTh PEAAKIIMOHHON KoAaAeTrHeH).

CraTby aCOUPAHTOB JOAXKHBI OBITH IIOAITHCAHBI UX HAYYHBIM PYKOBOAHUTEAEM (PY-
KOBOAUTEASIMH) C IIPUAOKEHHUEM PELIEH3UU.

6. [IanaTa c acCIHPAHTOB 3a MYOAHKAIlHIO HE B3HMAaeTCH.

7. CraTby, HallpaBA€HHbBIE aBTOpaM Ha JA0paboTKYy, IIOJAEKAT BO3BpPaTy B pelak-
IIUI0 B PEKOMEHIIOBAHHBIH CPOK C IIPOU3BOACTBEHHBIMH H3MEHEHUSIMHU U HCIIpaBAe-
HUSIMHU B TEKCTe (B OTNeYaTaHHOM BHIE) I C SAEKTPOHHOH KOIHEeH.

8. PelleH3HH NPHCBIAAIOTCA BMECTE CO CTATBAMH. B IIpOTHBHOM caydae cTa-
THbU OITyOAMKOBaHbI HE OyIyT.

9. CraTbu HaIlpaBAdIOTCS IO MoYTe (He 3akKa3Holl) Ha aapec penaknuu: 199106,
CaukT-IleTepOypr, B.O., ya. T'aBaHcKkasa, A. 3 U [0 SAEKTPOHHOH moure: lawinst-
spb@mail.ru; journal@lawinst-spb.ru.

10. B cayuae HecoOAIOE€HUS HACTOSIINX TpeOoBaHUM 10 0hOPMAEHUIO IIyOAMKa-
IIUY PEeNaKIIUs OCTaBALeT 3a COOOH IIpaBo ee He pacCMaTpPUBATh.
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