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BaHAHHE HHOPMALHOHNO-NPABOROH MOAHTHKH
HA MPAROCOZHANHE AHMHOCTH B YCAOBHAX AEHCTEHA
HHOPMALHOHNOR 3ABHCHMOCTH:
TEOPETHKO-NIPARORKIE ACMEKTHI

G.AL. BopoELeR
G.A. Komapor™

AxnHoTanmua. B craThe IMpoBeAEeH aHAAW3 CYIIeCTBOBaHUS HH(OPMAIIMOHHOH 3a-
BHCHUMOCTH Pa3HOTO YPOBHS, MNpenolpeneAdroniell pa3BuTe UHPOPMAIIMOHHO-IIPaBO-
BOif TTOAUTHKU. B paboTe paccMaTpuUBalOTCHd HEKOTOPBLIE TEOPETHKO-IIPABOBLIE aCIEK-
TBI, PACKPBIBAIOIINE OCOOEHHOCTH BAHSHUS HH(OPMAIIMOHHO-IIPABOBOI IMOAUTHUKH Ha
IpaBOCO3HAHUE, TIOCPEACTBOM HMEIOMIEHCT MEXAy HUMH BHYTPEHHEH CBA3U. ABTODBI
CYHUTAIOT, YTO WHAHUKATOPAMHU BHYTPEHHEH CBA3U BBICTYIIAET ITpaBOBasd Cpeaa U COIlH-
asbHasI AEHCTBUTEABHOCTD; CyOBEKTHBIM COCTaB OPraHU3AIIMOHHOTO OOeCIedYeHUs; MH-
dopmalg Kak 06bEKT B3aUMHOTO PETYAHPOBAHUS.

I[Ipu sTOM HacToOdAIIAs CTAThs OTPaXKaeT CYOBEKTUBHYIO MO3HIIHMIO aBTOPOB IIO
OaHHo# mpobaeMaTHKeE.

KaroueBble CAOBa: MH(POPMAIIMOHHAS 3aBUCHMOCTH, I'OCYAapCTBO, MH(POPMAIIH-
OHHBbIE PHUCKH, WH(POPMAIIMOHHO-IPABOBas IIOAHUTHKA, IPAaBOCO3HAHHE, HHGOPMAIIU-
oHHas 6e30I1acCHOCTh, HH(pOopMAIIUs, IIpaBOBasi CPeaa, MPABOIOCAYIITHOE TOBEACHHE.

poBonuMasa Poccuiickoyl denepaipeii rocygapCTBEHHO-IIpaBOBad
IIOAUTUKA OPHUEHTHpPOBaHA Ha oOOeclIeYyeHHe U KadeCTBEHHOE CO-
OAloieHNE BCEMU I'OCYAAapCTBEHHBIMU MHCTUTYTaMU IIpaB U cBoOOOL
JyeaoBeKa U rpaxkzaaHuHa. OcoOEHHOCTBIO peasn3alluy ToCydapCT-
BEHHO-TIPABOBOI ITOAUTHUKH SIBASIETCSH €€ CIIOCOOHOCTH aJaIllTHPO-
BaTbCd K COBPEMEHHBIM YCAOBHAM COLIMAABHOMN NENCTBUTEABHOCTH. [Ipemompe-
OeAdoM (PaKTOPOM €€ Pas3BHUTHHL, SBAAETCH HH(OpPMAaIlMOHHAs COCTaBALIO-

* Bopobves Cepeetli Muxaiinoguu, DOKTOP IPUANIECKUX HAYK, OOLIEHT, IIpodeccop Kademn-
pPBI TEOPHHU TOCyAapCTBa UM IIpaBa, MEXIAyHapOAHOTO U eBpoIleiickoro nmpaBa Akanemuun ®CUH
Poccuu. E-mail: sergey.vorobev.78@inbox.ru

* Komapoe Cepeeli AnexcaHOpoguu, DOKTOP IOPHANIECKUX HayK, IIPodeccop, HAYIHBIH PyKO-
Bomuteab FOpuamdeckoro naHetutyTa (Cankr-IlerepOypr). E-mail: svkomarov2008@yandex.ru.
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miasi, AUKTYIONIas 3a coO00M 3aBUCHUMOCTD BCEX CYOBEKTOB IOCYIapPCTBEHHBIX OT-
HomleHU#. Hamm mocaenHue nccaeioBaHud Mpob6aeM MHPOPMAIIMOHHON ITUBU-
AVI3alUH, YOeqUTEABHO ITOKa3bIBAIOT, UTO COBPEMEHHBbIE OOIIeCTBEHHBIE OTHO-
IIIEHUS PAa3AMYHOI'0 YPOBHSI HE MOTYT ITIOAHOIIEHHO (PYHKIIMOHHPOBATH 0e3 3d-
¢eKTUBHOTO MH(POPMAIIMOHHOTO COIpoBokaeHus [9, 10, 11].

HNudopmaliionHas 3aBUCHMOCTD Ha Halll B3TAd[], 00AaaeT TPeXypoOBHEBOM
CTPYKTYPOM CBOETrO pPacCIpOCTpPaHEHUs — MEXKIAYHaApPOAHBIN, TOCyAapCTBEHHBIN,
AUYHOCTHBIH ypOoBeHb. [laHHbIe YPOBHU MH(POPMAIITMOHHON 3aBUCUMOCTU UMEIOT
CcBoMicTBa MAacCHITaOHOCTH, UHEPTHOCTH, CTHUXHUHHOCTH M HENPEeACKa3yeMOCTH.
OOpaTumMcd K XapaKTepUCTUKe 0003HAYEeHHBIX HAMH pasHOBHAHOCTeH HMHGOP-
MaIlMOHHOM 3aBHCHUMOCTH.

MexayHapoaHass HHPOpPMAIIHOHHAsA 3aBHCHMOCTB UMEET TAOOAABHBIHN
XapakTep CBOETO PACIIPOCTPAHEHUS Ha MEXKIOCyAapCTBEHHBIE OTHOIIEHHS U OXBa-
ThIBAE€T BCE rocyapcTBa B IleAoM. MexayHaponHad MHGMOPMAIIMOHHAs 3aBUCH-
MOCTb MOXKET OBITH CBsI3aHa C IIpefHaMepPEeHHBIM BOBA€YEHUEM TOCYIapCTB B HUH-
dopMaIoHHbIE PUCKU, ITOCAEACTBUS KOTOPBIX MOTYT HMETh Pa3HOCTOPOHHUH
xapakTep. [lo mHeHuo O. FO. PribakoBa, uHGOpMAaIITMOHHbIE PUCKU SIBASIOTCS
PHCKaMU TPaHCAHWCIUIAWMHAPHOCTH, T.€. PUCKHU IIpoBasa IIPaBOBOM IIOAWTHKH,
OCYILIECTBASIEMON KOHKPETHBIM €€ CYOBEeKTOM, B pe3yAbTaTe HealeKBaTHOIO
orepupoBaHusa uHPopManueii. VHpopMallmOHHbIE PUCKH KAACCH(PHUIIHUPYIOTCS
Ha TPU BUOA — PUCKU OMIMOKHU B UAEHTHU(PHUKAIINN CYOBEKTOB, PHUCKH BbIOOPA
MOJEAHN B3auMOAeHCTBUS (MH(POPMAIITMOHHOIO OOMeHa), PUCKU CHUIKEHHS Kade-
CTBEHHBIX XapaKTepUCTUK uHpopManuu [16, c. 94|. [etictBua UH(POpPMAIINOH-
HBIX PUCKOB B 3TOM CAyYae COIIPOBOIKIAIOTCS HE CIIOCOOHOCTBIO IIPABOBOH IIO-
AUTHKH CO3aTh CBOEBPEMEHHBIE MEpPhI rOCydapCTBEHHOro pearupoBaHud [10];
MAaKCUMAaABHO CHH3UTBH TSXKECTb ITPOSIBA€HUS HEeOAArONpPHUSITHBIX IIOCAE€ICTBUH
UHPOPMAITMOHHBIX PUCKOB; OTCYTCTBHEM IIPABOBBIX MeEP 10 OKA3aHUIO ITOMOIIH
IOCTPAABIINM CYOBEKTaM OOIIECTBEHHBIX OTHOIIIEHUH.

MexayHaponHad HHGOpPMaIIMOHHAs 3aBHCHMOCTH IIPHU 3TOM HMeEET IBOMU-
CTBEHHYIO HAaIIPaBA€HHOCTH CBOETr'0 IIPOSBAEHHUS (IIOAOXKHUTEABHOE U OTpHIla-
TeAbHOe 3HadeHHe). [loaokuTeAbHOE 3Ha4YeHHe MH(POPMAIMOHHON 3aBUCUMOCTHU
CBSI3aHO C OIITHMM3allel OpraHH3allMOHHO-YIIPaBAEHYECKHUX (PYHKIIHM TocCy-
gapcrBa. [leao B TOM, YTO IOCyZapcTBa Oaaromapsi pa3BUTOM TAOOAABHOM HH-
dopMaTOHHOM CEeTH IOBBINIAIOT CBOM KOMMYHHKATHUBHBIE CBOMCTBA, PaCIIU-
PLIOT MEXAyHapOAHBIE CBA3U, CIIOCOOCTBYIOT (PYHKIIMOHUPOBAHUIO HH(popMa-
IIMOHHOro obiecTBa. OTpHUIIATEABPHOE 3HaYeHHe WH(POPMAIIMOHHON 3aBUCHMO-
CTU CBSI3aHO C PacCIIpOCTPaHEHUEM O [AeITEABHOCTH ToCyapcTBa HeIOCTOBED-
HOM, MCKaXeHHOH MH(OPMAIINH B Pa3AUYHBIX CPEACTBaxX MaccoBo¥M mHGOpMa-
IIUH, BMEIIATEABCTBO BO BHYTPEHHIOIO IIOAUTHKY TOCyZapCTBa, COBEPIIECHHE
TPaHCHAIIUOHAABHBIX IIPECTYIIAEHUH C MCIIOAB30BAHHEM KOMIIBIOTEPHOM WH-
dopMmanuy, cTaBsIIye 01 YIPO3y 0€30I1acCHOCTh MOCy1apCcTBa.

O0Oo3HaYeHHbIe HAMU OCOOEHHOCTH, OTPa’KEHBbI B TEKCTE BasKHOTO CTpaTe-
THYEeCKOTo JOKyMeHTa B cdepe obecriedeHUd MeXKAyHapoaHOH HHGOPMAIIHMOH-
HOM Oe3omacHocTH — «OCHOBBI NOCYJZApPCTBEHHOM MOAUTHKU Poccutickoii Peme-
panuu B 00AaCTH MEXAYHAPOAHON HH(POPMAITMOHHON 6€3011aCHOCTH Ha IIEPUO/],
no 2020 ronmar, yrBepxaeHsbl [IpesnnentTom Poccuiickoit ®enepanuu ot 24 HUroasd
2013 r. Ne [Ip. 1753 [5]. B cr. 8 OcHOB oIlpenieA€H IepedeHb OCHOBHBIX yI'PO3
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B 00AaCTU MeXKAyHAPOOHON MH(OPMAIIMOHHOM 0e30I1aCHOCTU C HCIIOAB30BaHU-
eM MH(POPMAIIMOHHBIX 1 KOMMYHHUKAIIUOHHBIX TEXHOAOTHH:

a) B KauecTBe MH(POPMAIIMOHHOI'O OPYKHUSI B BOEHHO-IIOAUTHYECKUX IIEASX,
IIPOTHUBOPEYAIUX MEXAyHAPOOHOMY MIPaBy, HOAS OCYLIECTBAEHHS BpPaKIEOHBIX
JEHCTBUM U aKTOB arpeCcCHH, HAIIPABACHHBIX Ha JUCKPEANUTAIIHUIO CYBEPEHUTETA,
HapyllIEeHHUE TEPPUTOPHAABHON LIEAOCTHOCTH I'OCYAAPCTB U IIPEACTABASIOIIUX yTI-
PO3y MeXKIYHAPOAHOMY MHUPY, 6€30IIaCHOCTH U CTPATETHYeCKOH CTaOHUABHOCTH;

0) B TEPPOPUCTUYUECKUX IIEASIX, B TOM YHCAE JAS OKa3aHHUS NEeCTPYKTHUBHOTIO
BO34eHCTBHUS Ha 3A€MEHThI KPUTHUYECKOH MHMOPMAIIMOHHON MHPPACTPYKTYPHI,
a TakXKe JAd IIpoIlaraHAbl TEPPOPHU3Ma M IIPUBACYEHHA K TEPPOPUCTHUYECKON
JEeSITEeABHOCTH HOBBIX CTOPOHHUKOB,;

B) OASI BMENIATEABCTBA BO BHYTPEHHUE [€Aa CyBEPEHHBIX I'OCyJapCTB, Ha-
PYIIEeHUsT OOIIEeCTBEHHOI'O IOPSAKa, Pa3KUTaHUS MeXKHAIIMOHAABHOM, MexXKpa-
COBOM M MEXKKOH(ECCHOHAABHOM BpaxKAbl, IIpollaraHAbl PaCHUCTCKUX U KCEHO-
poOCKUX uAed HAM TeopUM, MOPOKMAIOUINX HEHABHUCTb U AUCKPUMHUHAIIUIO,
IIOACTPEKAIOIINX K HACUAUIO;

I) OAS COBEPIIEHHS IIPECTYIIAEHHM, B TOM YHCA€ CBA3aHHBIX C HEIIPaBO-
MEPHBIM AOCTYIIOM K KOMIBIOTEPHOH HMH(OpMaIuH, C CO30aHHUEM, HUCIIOAB30Ba-
HUEM U pacIlpoCTpaHEHHEM BPEAOHOCHBIX KOMIBIOTEPHBIX IIporpamm [19].

TF'ocyzmapcTBeHHasas HH(pOpMaIHOHHAsA 3aBHCHMOCTB 00AalaeT MHTErpa-
THUBHBIM CBOMCTBOM, HAaXO4UTCHd B TECHOM B3aWMOCBHA3HU C MEXKAYHAPOMHON WUH-
hbopMaITMOHHON 3aBUCUMOCTBIO U B TOXKE BpeMs MMEET CBOIO BHYTPUTOCYdapCT-
BEHHYIO 0COOE€HHOCTb. PacrpocTpaHsgeT cBou AeHCTBUA Ha BCIO TEPPUTOPUIO T'O-
CyZapcTBa, HAXOAUTCI BO B3aMMOCBL3HU C IIPOBOAMMOM I'OCyIapCTBEHHON IIOAH-
THUKOH, 00AaaeT HEOIPEeAeACHHOCTHIO U M3MEHYUBOCTBIO, B CHAY HEOQHO3HAU-
HOCTU TIPOSIBASIEMBIX €0 IIOCAE€ACTBUN, MOKET co37aBaTh yrpody HHGoOpMaIu-
OHHOM 0e30I1acCHOCTHU rocygapcTBa.

F'ocymapcrBeHHass WH(MOpPMAaIMOHHAA 3aBUCHMOCTBH IIPEAOINPENEAdeT KOH-
TpoAUpyeMBbIe cephbl TOCYAAPCTBEHHOI'0 PETYANPOBAHHS B 00aacTH HHQpOpPMA-
UOHHBIX TEXHOAOTHU. B coorBercTBHU C 4. 1 cT. 12 demepaabHOro 3aKOHaA OT
27 nroHsa 2006 r. Ne 149-d3 (pexn. ot 03.03.2020) «O6 unpopMmanmu, uHPOpMa-
ITMOHHBIX TEXHOAOTHUSIX U O 3allluTe WH(MOpPMAaIlUH» FOCYAapPCTBEHHOE PETYAHUPO-
BaHUE pPacIIpOCTPaHdIeT CBOe AeHCTBHE Ha CAeqyIolHe cPephl:

1) peryanpoBaHu€e OTHOILEHUH, CBI3aHHBIX C [IOMCKOM, IIOAYYE€HUEM, IIEpe-
[oaded, IpPOU3BOACTBOM U pacCIpOoCTpaHeHHeM HHGOpMallud C HIPHUMEHEHHEM
HMH(OPMAIIMOHHBIX TEXHOAOTUH (MH(OopMAaTH3AIINH);

2) pasBuTHe HUHGPOPMAIIMOHHBIX CHUCTEM pPAa3AMYHOIO Ha3HA4YEeHUd AL
obecrieyeHUd rpaxkaaH (PU3UYECKUX AUIL), OpraHu3aIluil, rocy1apCcTBEHHBIX OpP-
raHOB M OpPraHOB MECTHOI'0 caMOyIIpaBA€HHd HH(opMallyeli, a Tak:ke obecrie-
4eHHE B3aUMOAECHCTBHS TaKHUX CUCTEM;

3) cozmanue ycaoBui nas 3¢p@EeKTUBHOTO UCIIOAB30BaHUdA B Poccuiickoit de-
aepaiii  “THQOPMAITMOHHO-TEAEKOMMYHUKAIITMOHHBIX CeTel, B TOM YHCAE€ CETU
«IHTEpHET» U MHBIX TOAO0OHBIX NH(OPMAIIHOHHO-TEAEKOMMYHUKAITHOHHBIX CEeTel;

4) obecrieyeHre MHPOPMAIIMOHHOM Oe3omacHoCcTH aetei [1].

[TposgBaeHUS MH(POPMAIIMOHHOM TOCYyJapCTBEHHOM 3aBUCHMOCTH, CTAaBMAIIME
110, yTpo3y MH(OPMAIIMOHHYI0 0€30MaCHOCTh TOCyJapCTBa, OTPaKEHbI B TEKCTE
«[JOKTpUHBI MH(POpPMAaIIMOHHON Oe3omnacHoctu Poccuiickoit demepaim», KOTO-
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past Obiaa yTBepxKaeHa YKasoM [IpesumeHTta Poccutickoit Penepanuu ot 05 me-
Kabpga 2016 r. Ne 646. B pasneae III OcHOoBHBIE MH(POPMAIIMOHHBIE YTPO3bI U CO-
cTrogHHEe HWHQOPMAIIMOHHONM 0e30IIacHOCTH, 3aKOHOAATEAb OIIPENEAHA CYIIECT-
BYIOIIIIe WH(POPMAIIMOHHBIE YI'PO3bI, MOAPBLIBAIOIINE HH(POPMAIIMOHHYIO 0e30-
nacHocTh Poccuiickoit denepaiiyiy, B 4aCTHOCTH:

— HapallluBaHHE HH(POPMAIIMOHHO-TEXHUYECKOr0 BO3AEeHCTBUA Ha HHOP-
MAaITMOHHYIO CTPYKTYPY B BOEHHBIX IIEASIX CO CTOPOHBI 3apyOesKHBIX CTPaH;

— MH(POPMAIIMOHHO-IICUXOAOTHYECKOE BO3AEUCTBHE CO CTOPOHBI CIIEI[UaAb-
HBIX CAY’KO OTZEABHBIX CTPaH JAd AeCTabHMAM3aIllM BHYTPUIIOAUTUYECKOH U CO-
IUaABHOU CHUTYyalluU B CTPAHE;

— HMHGPOPMAIIMOHHOE BO3IEHCTBHE TEPPOPUCTHYECKUX B IKCTPEMUCTCKHUX
opraHu3allui HaIllpaBA€HHOE Ha HMHAUBHUAYAAbBHOE, I'PYIIIOBOE U OOIIECTBEHHOE
CO3HaHUE;

— KOMIIBIOTEpPHAas MPECTYIIHOCTb B cdepe KpeaUuTHO-(PUHAHCOBOU cdephl,
CBsI3aHHbBIE C HapyIlIeHUEM KOHCTUTYIIMOHHBIX IIpaB U CBOOOM YeAOBEKa U rpa-
XKOaHUHA [2].

B pasneae [JOKTPUHBI OTMEYEHBI OTPHIlATEABHbIE HU3MEHEHUS, CBS3aHHBIE
¢ nHQOPMAITMOHHOM 06€e30ITacHOCTHI0 B 00AacTU OOOPOHBI CTPaHBI, MOCYAAPCT-
BEHHOU U OOIIEeCTBEHHON 0e30IIacHOCTH, SKOHOMHUYECKOM 6e3ormacHOCTH, B Ha-
VYHO-TEXHHUYECKOH cdepe U oOpa3oBaHUs, B 00AACTH CTPATETHYECKOH CTabUAb-
HOCTH U PaBHOIIPABHOTO CTPATETHYECKOro IIapTHEPCTBA.

AnyHOCTHasa HH(GpOpPMaIHOHHAsA 3aBHCHMOCTBb UMeeT CYOBEKTHBHBIU
XapakTep NPeapacllOAOKEHHOCTH, 3aBUCHT OT UHAWBHUAYAAbHBIX KAQ4yeCTB IIOAB-
3oBaTeAd MHGOpMaIlie, IIPOSIBAEHUS TOBBIIIIEHHOIO UHTEpPeca K IIOCTyIIaroniei
nHpOpMaIlui, BOBAEKAEMOCTH B AECTPYKTHUBHbIEe MH(OPMAIIMOHHBIE PECYPCHI,
COIIPOBOKIAETCS H3MEHEHHEM o0pasa JKW3HHU, I[IOBEIEHHs], BO3HUKHOBEHHEM
yIpo3 KU3HU U 300POBbsl YeaoBeKy. OO03HauYeHHbIe HAMH OTPHUIIATEABHBIE OCO-
6erHOCTH HHPOPMAIITMOHHON 3aBUCHUMOCTH SIBUAUCH OCHOBAHHUEM AL IIPUHSTUS
Kounenumuu wHGOPMAIIMOHHON 0€30IIacCHOCTH OeTel», yTBepXKAeHHOM Pacmo-
psxxkenueMm [IpaBureabcTBa Poccutickoit denepannu or 02 nekabpa 2015 r.
No 2471-p [6].

B pazmeae 1. O6mue moaoxkenusa Kouiernmmm, ormedeHo: «CTpeMHTEABHOE
pa3BuUTHE HWH(POPMAIIMOHHBIX TEXHOAOTHUH 3aCTaBHAO COBPEMEHHOE ITOKOAEHUE
JeTell M TOAPOCTKOB CTOAKHYTBCH C IIPHUHIIUIINAABHO HOBBIMH BBI30BaMH.
B3pocaeHue, oOydeHHE U COLMaAH3aIlid AeTed IPOoXOoAsaT B YCAOBUSAX THIIEPHH-
dopMaIIOHHOTO 0ODOIIIECTBAY.

Pazgea IV. MexaHU3MBI peaan3alllyd T'OCYyJapCTBEHHON MOAUTHUKU B 00Aac-
TU WH(POPMAIIMOHHON 0e30MacHOCTH JAeTedl KOHKPETHU3UpPyeT BbIIIe 0003HAYEH-
Hble IT0AOXKEHUd: «CTPEMUTEABHOE pa3BUTHE MH(MPOPMAIIMOHHBIX 1 KOMMYHHKA-
IIMOHHBIX PECYPCOB, BoO3pacTamollasd AOCTYIIHOCTh MeAHacpencTB (B IIEPBYIO
ouepenb CMapT(OHOB U MAQHIIETHBIX KOMIIBIOTEPOB) OTKPBIBAIOT Ilepe] AETbMH
IpaKTUIECKH Oe3rpaHUYHbIe BO3MOXKHOCTH OAS AOCTyIIa K HH(QOpPMAaIUU CaMo-
o Pa3HOTO CBOMCTBA, B TOM YHUCA€ U K TAKOH, KOTOpasi MOXKET HaHECTH BpEJ UX
IICUXWYE€CKOMY U HPaBCTBEHHOMY Pa3BUTHUION.

HecMmoTpst Ha 0603Ha4YeHHBIE HAMH OCOOEHHOCTH IPOSIBAEHUS MH(OPMAIIU-
OHHOM 3aBHCHMOCTH, TIOCyZapCTBa BIIPABE OCYIIECTBAITH CaMOCTOATEABHYIO
IIPaBOBYIO IIOAUTHKY, HAIIpaBA€HHYIO Ha oOecliedeHHe BCeX HAIIPABACHHUU I'OCy-
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JapCTBEHHOM MedTeAbHOCTH, BKAOYasl (PYHKIIMOHUPOBaHHE Bcel MHGOpMAaIlU-
OHHOU cpephl.

A1obag 1moAuTHKA IIPOBOAMMAY T'OCYZAPCTBOM, OCYIIECTBASIETCH B pa3AHd-
HBIX c(pepax rocyZapCTBEHHOH M OOIIIECTBEHHOM KHU3HHU 4Yepe3 MEeXaHU3M IIpa-
BOBOT'O pPeryAupoBaHUs. TeM caMbIM OHa HpPHOOpeTaeT XapakTep MPaBOBOU IIO-
AuTUKY [13, c. 81].

[ToaAnTHKa — 3TO IIPUHIUIINAABHOE HaIllpaBA€HHE NESITEABHOCTU TI'OCYAapCT-
Ba OTHOCHUTEABHO CYIIECTBYIOIIIUX CAO€B OOIIIECTBa, €CTh y4acTHe B JOeAaX IoCy-
JapcTBa, HallpaBA€HHE TOCydapcTBa, olIpeneseHre (popM, 3amad, COoAepKaHUI
€ro IedTEeAbHOCTH; OHA HOCHUT OOBEKTHBHBIN XapaKTep, UMEeT CBOIO OOBEKTHB-
HYI0O AOTHKY, HE3aBHCHUMYIO OT IIpegHadYepTaHUN TeX HAW HUHBIX AMIl, [apTUi,
ABHzKeHUH [13, c. 82].

[Tom 1TpaBOBOM MOAMTHUKOM IMOHUMAaETCd HAyYHO OOOCHOBaHHAsd, ITIOCAEOOBA-
TeAbHasd W CHCTEMHas NESITEABHOCTb T'OCYJAapPCTBEHHBIX OPraHOB U HWHCTHUTYTOB
IrpaskJaHCKOI0 OOIIleCTBa IO CO3A4aHUI0 3(P(PEeKTUBHOIO MeXaHu3Ma IIPaBOBOTO
PETYAUPOBaHUS, [0 IIMBUAM30BAHHOMY HCIIOAB30BAaHUIO IOPUAUYECKUX CPENCTB
B JOCTHUIKEHHHU TaKHX IleAeH, KaK Hauboaee IMOAHOe obOecIiedeHre paB U CBOOO.T
4YeAOBEKa M TpakKJaHUHA, YKPENA€HHEe OUCLIUIIAMHBI, 3aKOHHOCTH M IIPaBOIIO-
panka, popMHpOBaHUE ITPABOBOM IOCYZIapCTBEHHOCTU U BBICOKOTO YPOBHS IIpa-
BOBOM KYABTYPBI U IIPABOBOH >KH3HU 00IIIECTBAa U AMYHOCTH [14, c. 34].

CaenmyeT OTMETHUTB, YTO IIpaBOBas IIOAUTHKA SIBASETCSI CBO€OOpPa3HBIM HHIM-
KaToOpOM pPa3BUTUS COBPEMEHHOI'O rocymapcTBa U obrrectBa. C IIOMOIIBIO IIPaBO-
BOM TIOAUTHKH PaCKPBIBAETCH CIIOCOOHOCTH TOCYZApCTBa IIPEOfIOAEBATh BCEBO3-
MOJKHbBIE PHUCKH ITUBUAN30BAaHHBIM ([IPAaBOBBIM) METOZOM, YIUThIBAsI IIPU 3TOM Ha-
ITMOHAABHBIE, TEPPUTOPHAABHBIE U KYABTYPHBIE OCOOEHHOCTH CaMOro rocyIapcTBa.

Pa3zHOBHUAHOCTBIO IPABOBOM MOAUTHUKH IBASETCS WH(POPMAaIIMOHHO-IIPABO-
Bad IOAUTHKA, B CBA3U C 4YeM, OOpaTUMCH K aHAAU3Y €€ OIPEIEACHHUS.

OxHUM U3 IEePBBIX OIPENEACHHN WH(POPMAIIMOHHO-TIPABOBOM ITOAUTHUKU SB-
AsieTcsl (POPMYyAHUPOBKA T'OCYyJapCTBEHHOM HHGMOPMAIIMOHHOM IIOAUTHKH 3aKpeIl-
AeHHas B KOHIIENIIMM rocyfapcTBEHHON MH(OPMAIITMOHHOM MOAUTHKH OT 15 OK-
T0pst 1998 r. Ilo MHeHHIO pazpaboTyukoB KoHIlEHIINM, rocyaapCTBEHHasT HH-
popMariioHHas IIOAUTHKA IIPELCTaBASIET COOOM COBOKYITHOCTBH IleAel, oTpaskaro-
IIIMX HallMOHaAbHBbIE MHTepechkl Poccru B mHGOpMAaIMoOHHON cdepe, cTpaTerude-
CKHX HallpaBACHHUM UX JOCTHXKEHHA (3374a4) U CHCTEMY MEpP HUX PEaAU3YIOIIUX [7].

B. M. Boep paccmarpuBaeT MHPOPMAIIMOHHYIO IIOAUTHKY B KadeCTBE Ile-
A€HAIIPaBAECHHOM MOAUTHKO-IIPABOBOM [AEATEABHOCTH TrocyJapcTBa II0 hOpMHU-
POBAHUIO BBICOKOTI'O YPOBHS IIPABOBOM KYABTYPBI ODOIIIECTBA, COOTBETCTBYIOIIEH
CHCTE€ME COIIMaAbHO-3KOHOMHWYECKUX OTHOIIEHUH [8, c. 7-8].

P. A. OcunioB onpeneadgeT HHPOPMAIITMOHHO-IIPABOBYIO IIOAUTHUKY KaK OCY-
IIIECTBAIEMYIO IIOCPENCTBOM IIpaBOBOM HWHGOpMaTHU3allUU OPraHH30BaHHYIO,
IIOCA€JOBATEABHYIO NESITEABHOCTb T'OCyAapCTBa B AUIE €0 OPTaHOB U OOAYKHO-
CTHBIX AWIl, HAIIpaBAEHHYIO Ha obecliedeHue MOAYKHOTO YPOBHH IIPABOBOU HH-
bOPMHUPOBAHHOCTH HACEAEHHUd, 3aIUTy HHQOPMAIHOHHOIO CyBEpPEHUTETA IO-
cymapcTBa U obecriedeHus MH(POPMAaIIMOHHOM 6e30I1acHOCTH CTpaHkbI 15, c. 67].

[To muenuro O. A. CoagaTKUHOH, IO MH(POPMAIINOHHO-IIPABOBOH IIOAUTHU-
KOU IIOHHMAaeTCs [OedATEABHOCTH TOCydapcTBa, HWHAWBHIOB, WX OOBEIWHEHUH,
BKAIOYas BCe OOIIECTBO, II0 CO3MAaHUI0 3(P(PEKTHUBHOIO MEXaHHU3Ma IIPaBOBOTO
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PeryAupoBaHUd IIpollecca MHGOPMaTU3AIINN B IIEeAIX CO31aHUs UH(POpPMaIuOH-
Horo obmtectBa [17, c. 216].

[To yrBepxkaenuto H. B. CoaoBbeBoi, mHpOpMaIlMOHHAs ITOAUTHKA TIOCY-
[JapCTBa IPEACTABAIET COOOH BAACTHO-HMIIEPATHUBHBIN PETyAdTOpP ODOIIIECTBEH-
HBIX OTHOUIEHUH, IIOCPEACTBOM KOTOPOTO PEaAU3YIOTCsS IIyOAMYHO-IIPaBOBBIE
OTHOLIEHUs B UH(opMaIloHHOU cepe [18, c. 24-27].

Ha mam B3raAgn, HHpOpMaIHOHHO-NpaBOBasA NMOAHTHKA IIPEICTABASET
cobo#i cTpaTermniyecku HaydHO 0OOCHOBAHHYIO, COBMECTHYIO NeATEABHOCTDH I'OCY-
JapcTBa M MHCTUTYTOB IpakIaHCKOI0O OOIIecTBa, HAaIIpaBA€HHYIO Ha IIPaBOBOE
peryAnpoBaHue MH(OPMAIIMOHHBIX OTHONIIEHUH C y4eTOM HAIlMOHAABHBIX HUHTE-
PECOB, TEPPUTOPHAABHBIX 0COOEHHOCTEeH, YPOBHSA Pa3BUTOCTH MH(POPMATU3AITUU
U CyBepeHHUTeTa rocyaapcraa.

HNH(popMaIimoHHO-IIpaBoBas IIOAUTHKA TOCyJapCTBa OOAYKHA PEaAU30BbBI-
BaTbCS C YIETOM CAEAYIOIIUX ITPUHITHUIIOB:

— Hay4YHas OIPEAEACHHOCTL PeaAu3alluy HH(POPMAIIMOHHO-IPABOBOM IIO-
AUTHKUY;

— TIIPOTHO3WPOBAaHHE U MOIAEAHUPOBaHHE pa3BUTHA HHQOPMAIIHOHHO-
IIPaBOBOY MOAUTHKU rOCYAapCTBa;

— aHaAW3, TAQHOMEPHOCTh U CHUCTEMHOCTH Mep II0 ODecIIeYeHHIO peasusa-
IIUH MH(OPMAIIMOHHO-TIPABOBOH ITOAUTHKH;

— HOPMAaTHUBHOE U METO/IOAOTHYECKOE COIIPOBOXKIEHHNE O0ecliedeHUs peasH-
3anuu HHPOPMAIIHOHHO-ITPAaBOBOH IIOAUTHKY;

— CTPYKTYPHUPOBAHHOCTH B3aUMOAEUCTBUS I'OCYAapPCTBEHHBIX OPraHOB U UH-
CTUTYTOB TI'Pa’KJaHCKOTO OOIIleCTBa B OOECIIeYeHUN peasu3allii MH(OpPMAaIllOH-
HO-IIPAaBOBOMY IIOAUTHKU U €€ JaAbHEHIIIEMY COBEPILIEHCTBOBAHUIO.

BamagaMu HHPOPMAITMOHHO-IIPABOBOH IIOAUTHKHU T'OCyAapCTBa IBASIOTCH:

— pa3paboTKa CHCTeMBbl B3aMMOEHCTBUS I'OCYyJapPCTBEHHBIX CTPYKTYpP M HUH-
CTUTYTOB TpasKIaHCKOTO OO0IlecTBa B cdepe peasnu3aliiil HHEPOPMAaIIMOHHO-
IIPaBOBOY MOAUTHKU rOCYAapCTBa;

— COBEpPIIIEHCTBOBAHHE T'OCYyJapCTBEHHOU NEeSTeAbHOCTU B cdepe HHEOP-
MaIlHOHHOM 0e30I1aCHOCTH,;

— opraHu3allld I'oCyIapCTBEHHOIO MeXaHH3Ma 3alllUTbl HACEA€HHs OT He-
raTUBHOM MH(pOpMAaIIUY;

— (popMUpOBaHUE ¥ HAaCEAEHUS IIPABOBOM KYABTYPhI U IIPAaBOCO3HAHUMA B cde-
Pe UCTIOAB30BaHUSA HHPOPMAIIHH.

CumraeM Iieaecoo0pasHBIM, OOPATHUTh BHHUMAaHHE Ha IIPo0AeMYy B3aHMMOCBS3H
HH(POPMAIIMOHHO-TIPABOBOY MOAUTHKH U IIPAaBOCO3HAHMs. MeKay HUMHU ITPUCYTCT-
ByeT TeCcHasl BHYTPEHHAd CBH3b, pacKpbIBAIONIasl HEITIOCPEACTBEHHO CYIITHOCTHBIE
XapaKTEPUCTHUKHN 3TUX IIPABOBBIX HHCTUTYTOB, CBdA3aHHAas C X OOOIOMHBIM IIPO-
HUKHOBEHUEM H BAUSHHEM. B3aumopmelicTBHe paccMaTpHUBaeMbIX HAMH HHCTUTY-
TOB ITPOUCXOMAUT B ABYX ITAPAAAEASTX — 3TO MpaBoBad cpeaa U obblmeHHas HHAGOP-
MalMoHHas cpepa Ku3HU. HHAHKATOpaMH BHYTPEHHEH CBA3H SIBASIOTCS IIpa-
BOBas Cpela M COLlMaAbHasl NEeHCTBUTEABHOCTH; CYOBEKTHBIM COCTAB OpraHH3aIlU-
OHHOTO obecrieyeHHsT; MTHPOpMAaIHd KaK 00BEeKT B3aMHOIO PEryAUPOBaHMS.

[IpaBoBag cpema co3gaeT IOPUAUYECKHUE YCAOBHUS IOASI HOPMATHUBHOIO CO-
IIPOBOXKAEHUS U OPraHU3alllN AEeHCTBUS IOCYIapCTBEHHON MOAHUTHUKHU, KOPPEK-
THUPYeT, IIPETBOPSIET €€ B PEaAbHOCTh, OAaromapsi rpaMOTHOH peasu3aliviy 3auH-

14



G.M. Boporner, G.A. Komapor BAHANHE HHDOPMALHONHO-MPABOROH MOAHTHKH...

TepecoBaHHBIMU CyObeKTaMu. OCOOEHHOCTHIO pacCMaTPUBAEMOM CBSA3HU SABASIET-
CS ee CAOKHOE ABOMCTBEHHOE IpodBA€HHE. [lea0 B TOM, UTO Uepe3 IIpaBOCO3HA-
HUE IIPOUCXOOUT OTpPazKeHHE IIPaBOBOH MOEHCTBUTEABHOCTH, BbIpadaTbIBAETCS
OIIPEEACHHBIM CTEPEOTHUII II0OBEAEHUS, OOYCAOBAEHHBIH CyOBbEKTHBHBIM BOCIIPH-
AITUEM U OTHOLIEHHEM K ITpaBy. PopMHUpoOBaHHE IIPEACTABAEHUS O IIpaBE 3aBU-
CUT OT IloAydaeMoM IpaBOoBOH HMH(QoOpMaIMEll U €e OCO3HAHUEM B IIOCAENYIO-
mieM. Bmecrte ¢ TeM, oTpaxkeHre MHAPOPMAIIMOHHO-IIPABOBOH MOAUTHKU B Cpe3e
IPaBOCO3HAHUSA CBA3aHO C IIOAYYEHHUEM pa3HooOpasHo# mHpopMaluel o Hel u3
pasHooOpa3HbIX MCTOYHUKOB. BausHue uH@OpPMAIIMOHHONW-OHAAWH Cpenbl He-
OMHO3HAYHO CKAa3bIBAETCH Ha €€ ITIOAB30BATEASIX. DTO CBSI3aHO C OECKOHTPOABHO-
CTBIO HCIIOAB3YEMBIX HH(MOPMAIIMOHHBIX PECYPCOB M Ka4YEeCTBOM IIOAyYaeMOM
yepe3 HUX UH(POPMAIIUU B COILIMAABHON AeHCTBUTEABHOCTH O PEaAU3yeMOM rocy-
JapcTBEHHON MHGPOPMAITMOHHO-IIPAaBOBOM ITIOAUTHKE.

Cxozkue 4epThl IIPOIBAECHUA B3aMMHBIX CBS3€H B paMKax IIPaBOBOM Cpeabl
OTpPaskeHbl B JOKTPHUHAABHBIX aKTax IIPU OIIPEIEACHUU COAEPKAHUSA CYOBEKTHO-
o cocTaBa, MIPUHHUMAIOIIETO yYacTHue B OPTaHU3AIIMOHHOM O0OeCIIeYeHUuH OeHCT-
BHS pacCMaTpUBaAEMbIX HaMH HWHCTUTYTOB. OZHaAKO, MMeeTcd pa3HHIlA B KOH-
KpPEeTH3alluyu U3A0KEHHUS UX CYOBEKTHOTO COCTaBa.

Tak, nmoaoxkenuda cr. 33 JoKTpuHBI HHGpOPMAIIMOHHON Oe3omacHocTu Poc-
cuiicko#t Penepalii HOPMATUBHO YCTaHABAWBAET TOYHBIHN IIepedyeHb CYOhEKTOB
HaJeA€HHBIMH OPraHHU3aIlHOHHO-IIPABOBBIMHU ITOAHOMOYHSAMH B cdepe obecrie-
4YeHHUS OPraHU3allMOHHBIX OCHOB HMH(OpPMAaIIMOHHON 6e3omacHocTi Poccutickoi
denepanmunu: CoBetr Penepaiuu PeaepasbHoro Cobpanus Poccuiickoit Penepa-
nuu, ocymapcrBeHHas [dyma PenepasrHoro Cobpanus Poccuiickoit denepa-
nuu, IIpaBureapcTBOo Poccuiickoii depepannu, Coser BbesonacrHoctu Poccuii-
ckoii denepannu, enepasbHble OpraHbl UCIIOAHUTEABHOW BAacTH, LleHTpasb-
HbIY OaHk Poccuiickoii Penepariuu, BoeHHO-IpPOMBINIAEHHAass KOMHCCUS Poc-
cUiickol Penepaniv, MeKBEOJOMCTBEHHbBIE OPraHbl, co3aaBaeMble [Ipe3nmeHToM
Poccuiickont denepanuu u IlpaBureabcTBoM Poccuiickoit denepanyv, opraHsbl
HCIIOAHUTEABHOM BAACTU CyObeKTOB Poccuiickoii Penepariyiv, opraHbl MECTHOTO
caMOyIIpaBA€HHUS, OpraHbl CyaeOHOM BAACTH, HNPHUHHMAIOIIME B COOTBETCTBUH
c 3aKoHOmaTeAbCcTBOM Poccuiickoit Penepannu. K ygyacTHuKaM cucTeMbl obec-
riedeHuss UHQPOPMAIITMOHHON 0€30ITaCHOCTH OTHOCATCS Pa3AHYHBbIE HHCTHUTYTHI
IPasKIaHCKOI0 OOIlecTBa U TpaskiaHe, y4acTBYIOIIHME B peIIeHUuH 33aaad IIo
obecrieueHHUI0 HHPOPMAITUOHHOH 6€30ITaCHOCTH.

[ToroxxkeHUda «OCHOB roCygapCTBEHHOM HOAUTHKHU Poccuiickoit denepanimu
B cdepe IpaBOBOM I'PaMOTHOCTU U IIPABOCO3HAHUS TIpazKiaH», yTBEPKIAEHBI
[Ipukazom Ilpesunenta Poccuiickoit ®enepanuu ot 28 ampeas 2011 r. Ne Ilp.
1168 r., mpegycMaTpuBaloT OOOOIIEHHBIH MIepedyeHb CYyOBEKTOB YYaCTBYIOIIUX
B €€ peaAu3alluy, 00Aaqarollie PaBHBIM IPABOBBIM ITOAOKEHHUEM C CYOBEKTHBIM
COCTaBOM IIPUBEAEHHBIM HaMH BbIllle. B wacTtHoCcTH, (hbeaepasbHble U PETUO-
HaABbHBIE TOCYJAapPCTBEHHBIE OPraHbl, OpPraHbl MECTHOI'O CaMOVIIPABAEHHUS, ITPO-
deccroHaAbHBIE IOPHAHNYECKHE COOOIIECTBA M OOIIECTBEHHBIE OOBEIUMHEHUS
IOPHUCTOB, a TakKXKe APYTHEe OPraHu3allud BO B3aUMOAECHCTBHH MEXKOAY COOOH
y4acTBYIOT B PeaAU3allU I'OCYAapCTBEHHOM ITIOAUTHKH [4].

CaenyromuM oOBEOUHSIONIMM KOMIIOHEHTOM B3aWUMOIAEHCTBUSA HHpOpMa-
IIMOHHO-TIPABOBOH IOAUTHUKH U IIPAaBOCO3HAHHUS HACEAEHUS dBAsSIETCd HHQOP-
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Mallys, Kak O0beKT B3aUMHOTO PETrYAUPOBAHUS U KOHTPOAdA. BekTop pa3BuUTHA
Bcel cpepbl MH(POPMAIIMOHHO-IIPABOBOH ITOAUTHKU HAIIPAMYIO 3aBHUCHUT OT Aei-
CcTBUS MHGOpMAIIUU U XapaKTepa ee pacrnpocTpaHeHus. CoBpeMeHHass UH(POP-
MAaIlMOHHO-IIPaBOBasd ITOAUTHKA YYUTBHIBAeT 0araHC pa3AUdYHBIX HH(OPMAITHOH-
HBIX NOTPeOHOCTeH — WHAWBHAyaAbHBIE, OOIIECTBEHHBIE M TOCYdapCTBEHHBIE.
[Ipu 3TOM HMH(pOPMAIIMOHHO-IIPABOBAad ITOAUTHKA CIIOCOOCTBYET BBIPAOOTKE Me-
XaHU3Ma I10 U3YYEHUIO U AOKAAMU3allMM BCEX HETraTUBHBIX ITPOIBA€HUU HHGOP-
MAaIlMOHHOT'O BO3AENCTBHUS PA3ANYHOTO YPOBH4.

[Toroxkenusa cr. 16 Crpareruu pasBUTUS HHPOPMAIIMOHHOTO OO0IIecTBa
B Poccuiickoii Pemepamyum Ha 2017-2030 roapl KOHCTATHUPYIOT CAEMIyIOIIEE:
«TeMnbl pa3BUTUS TEXHOAOTHH, CO3MaHUsI, 0OPAOOTKU U PACIIPOCTPAHEHUS HH-
dopMaluu 3HAYUTEABHO ITPEBBICHAU BO3MOXKHOCTH OOABIIHHCTBA AIOAEH B OC-
BOEHUM U IIpUMEHeHHH 3HaHui. CMmelleHHe aKII€EHTOB B BOCIPUATUH OKpPY-
JKAIOIIero Mupa, ocooeHHo B ceTu «MHTepHET», C Hay4YHOro, 00pa3oBaTEAbHOTO
U KYABTYPHOTO Ha Pa3BAEKATEABHO-CIIPABOYHBIA COOPMHPOBAAO HOBYIO MOIEAD
BOCIIPHATHS — TaK Ha3bIBaEMO€ KAUIIOBOE MBIMIACHUE, XapaKTEePHOH 0COOEHHO-
CTBIO KOTOPOTO SBASETCS MacCOBOE ITOBEPXHOCTHOE BOCHPUATHE HHGPOPMAIIHUHU.
Takas dpopma ocBoeHUS MHGOPMAIIUU YIIPOIIAeT BAUSHUE Ha B3TASObI U IIPE/-
IOYTEHUS AIOAEH, CIIoCOOCTByeT (POPMHUPOBAHUIO HABA3aHHBIX MOMIEAEH ITOBe-
OEeHUd, 4TO AaeT MNPEUMVIIECTBO B AOCTHUKEHHH SKOHOMUYECKHX M IIOAHUTHYE-
CKHUX IleA€H TEM TroCyJapcCTBaM H OpraHU3allUsIM, KOTOPBIM IIPUHAIAEXKAT TEX-
HOAOTHH pacIIpocTpaHeHusa nHpopMarum» [3].

NuauBuayasbHOE U OOIIECTBEHHOE MIPABOCO3HAHHE HE MOXKET COITPOBOIK-
natbcd 0e3 MHGOPMAIIMOHHOTO COITPOBOXKIEHHdA. [leaA0 B TOM, 4YTO MIPaBO-
HH(GOPMAITHOHHBIE YCTAHOBKHU IT03BOASIOT BbIPA0OTATh OPHUEHTHPOBAHHOE ITpa-
BOCO3HaHUE, CBA3aHHOE C ITOAOKUTEABHBIM OTHOIIEHHEM K BOCHPUSATHIO U IIO-
HUMAaHUIO IIpaBa, COOAIOMEHHWEM MIPaBOBBIX IIPEAITUCAHUME, (POPMUPOBAHUEM
IIPABOIIOCAYIITHOTO TIIOBeAeHUsT B wWHdoOpMAIMOHHONU cdepe. OmHOBpPEMEHHO
IIPaBO CO3/IaeT U OOecIieunBaeT MPaBOBBIE YCAOBHUS IAS PEAAH3AIIUU IIPABOIIOC-
AYILITHOTO IIOBEAEHUS BCEMH CyOB€KTaMU UH(MOPMAIIMOHHOMN CEPHI C IIEABIO OT-
PaHUYEHUS PaCHpPOCTpaHEHUd HapylnieHHud B Her. OCOOEHHOCTBIO ITPOSABACHUS
IPAaBOCO3HAHUSA B HH(MPOPMAIIMOHHON cdepe COCTOUT B CYOBEKTHBHOM IIO3HA-
HUU IIPaBOBOH NEeHCTBUTEABHOCTU MH(OPMAIIMOHHO-ITPABOBOMN ITOAUTHKH.

Hecaygaiino n. o cr. 27 [JoKTpuHBI HHPOPMaUOHHOH 6e3omacHocTu Poc-
cutickoii Penepaliuu onpenesdeT B KadeCTBE OCHOBHOT'O HAIpaBAEHUs obecrie-
YeHHUsT THPOPMAIIMOHHOM 0e30I1aCHOCTH B 00AaCTH HAyKH, TEXHOAOTHUH U oOpa-
30BaHUS — OOecreyeHue 3allUIEeHHOCTH TPaXkaaH OT MH(POPMAIIMOHHBIX YTPO3,
B TOM 4YHCA€ 3a cYeT (POPMHPOBAHUA KYABTYPbl AMYHON HH(OPMAIIMOHHOMN
6e3orracHOCTH.

dopMHUpPOBaHUE KYABTYPbI AMYHON MH(POPMAITMOHHOM 0€30IIaCHOCTH I'paK-
JaH He MOXKET OCYIIECTBASITHCH 0€e3 [JOAXKHOTO IIPABOBOTO COITPOBOXKIEHUS
U HEMBICAUMO 0e3 3HaHHUdA OOIIUX IIPABOBBIX OCHOB IIOCTPOEHUS MH(POPMAIIUOH-
HOro obirecTBa. B cBoio odyepenb OTHOIIEHHE W BOCIIPUATHE AMYHOCTH IIPaBO-
BBIX OCHOB CBSI3aHO C IIO3UTHBHBLIM THUIIOM IIPABOCO3HAHUS, CIIOCOOHBIM OKa3aTh
IIOAOKUTEABHBIN 3(peKT Ha PopMUpPOBaHUE HHPOPMAIITMOHHON KYABTYPHI.

B cBsa3m 0003Ha4Ye€HHBIMH HaMU OCOOEHHOCTAMU, BeChMa aKTyaAabHa, OCTa-
eTCd OAd CErOMHAINHEN peaaud BbICKazaHHad no3unud M. A. MabuHa, 4TO CO-
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[epKaHHe TTOAOKUTEABHOTO IIpaBa MOAYKHO OBITH HE TOABKO «/IOCTYITHO» HAPOLY
TaK, 4TOOBI KaxKAbIH B KaXKOM CAydae MOT 0e3 Tpyda yCTaHOBUTH CBOU IIPaBO-
Bble IIOAHOMOYHSI, 00SI3aHHOCTH U 3aIIPETHOCTH; OHO JOAYKHO OBITH (PaKTHIECKU
BBEZIEHO B CO3HAHME Hapoaa, BO BCell CBOEH OIpeNeA€HHOCTH U HEIBYCMBICAEH-
HOM gcHocTH [12, c. 152].
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Annotation. The article analyzes the existence of information dependence at dif-
ferent levels, which determines the development of information and legal policy. The
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dence of all subjects of state relations. Our recent studies of the problems of in-
formation civilization convincingly show that modern social relations at various
levels cannot fully function without effective information support [9, 10, 11].

Information dependence, in our opinion, has a three-level structure of its
distribution - international, state, personal level. These levels of information
dependence have the properties of scale, inertia, spontaneity and unpredicta-
bility. Let us turn to the characteristics of the types of information dependence
indicated by us.

International information dependence has a global character of its
spread to interstate relations and covers all states as a whole. International in-
formation dependence may be associated with the deliberate involvement of
states in information risks, the consequences of which can be multifaceted. Ac-
cording to O. Yu. Rybakov, information risks are risks of transdisciplinarity,
i.e. the risks of failure of the legal policy pursued by its specific subject, as
a result of inadequate handling of information. Information risks are classified
into three types — risks of errors in identifying subjects, risks of choosing an
interaction model (information exchange), risks of reducing the quality charac-
teristics of information [16, p. 94|. Actions of information risks in this case are
accompanied by the inability of the legal policy to create timely measures of
state response [10]; to minimize the severity of the manifestation of adverse
consequences of information risks; the lack of legal measures to provide assis-
tance to the affected subjects of public relations.

At the same time, international information dependence has a dual orien-
tation of its manifestation (positive and negative meaning). The positive value of
information dependence is associated with the optimization of the organiza-
tional and administrative functions of the state. The fact is that states, thanks
to a developed global information network, increase their communicative prop-
erties, expand international relations, and contribute to the functioning of the
information society. The negative value of information dependence is associated
with the dissemination of inaccurate, distorted information about the activities
of the state in various media, interference in the internal policy of the state, the
commission of transnational crimes using computer information that endanger
the security of the state.

The features outlined by us are reflected in the text of an important stra-
tegic document in the field of international information security — “Fundamen-
tals of the state policy of the Russian Federation in the field of international in-
formation security for the period up to 2020”, approved by the President of the
Russian Federation on July 24, 2013 No. Pr. 1753 [5]. In Art. 8 of the Funda-
mentals define a list of the main threats in the field of international information
security using information and communication technologies:

a) as an information weapon for military and political purposes contrary to
international law, for the implementation of hostile actions and acts of aggres-
sion aimed at discrediting sovereignty, violating the territorial integrity of states
and posing a threat to international peace, security and strategic stability;

b) for terrorist purposes, including to exert a destructive effect on the ele-
ments of critical information infrastructure, as well as to promote terrorism
and attract new supporters to terrorist activities;
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c) to interfere in the internal affairs of sovereign states, violate public or-
der, incite interethnic, interracial and sectarian hatred, propagate racist and
xenophobic ideas or theories that generate hatred and discrimination, incite to
violence;

d) for committing crimes, including those related to illegal access to com-
puter information, with the creation, use and distribution of malicious comput-
er programs [19].

State information dependence has an integrative property, is in close re-
lationship with international information dependence and at the same time has
its own intra-state peculiarity. It spreads its actions over the entire territory of
the state, is interconnected with the state policy, has uncertainty and variabili-
ty, due to the ambiguity of its consequences, it can pose a threat to the infor-
mation security of the state.

State information dependence predetermines the controlled areas of state
regulation in the field of information technology. In accordance with Part 1 of
Art. 12 of the Federal Law of June 27, 2006 No. 149-FZ (as amended on
03.03.2020) “On information, information technologies and information protec-
tion” state regulation extends its effect to the following areas:

1) regulation of relations related to the search, receipt, transfer, production
and dissemination of information using information technology (informatization);

2) development of information systems for various purposes to provide cit-
izens (individuals), organizations, state bodies and local authorities with infor-
mation, as well as ensuring the interaction of such systems;

3) creation of conditions for effective use of information and telecommuni-
cation networks in the Russian Federation, including the Internet and other
similar information and telecommunication networks;

4) ensuring information security of children [1].

Manifestations of information state dependence, endangering the informa-
tion security of the state, are reflected in the text of the “Doctrine of informa-
tion security of the Russian Federation”, which was approved by the Decree of
the President of the Russian Federation dated December 05, 2016 No. 646. In
section III, the main information threats and the state of information security,
the legislator has identified the existing information threats that undermine the
information security of the Russian Federation, in particular:

— building up information and technical influence on the information
structure for military purposes from foreign countries;

— informational and psychological impact from the special services of indi-
vidual countries to destabilize the internal political and social situation in the
country;

— informational impact of terrorist and extremist organizations aimed at
individual, group and public consciousness;

— computer crime in the sphere of credit and financial sphere, connected
with violation of constitutional rights and freedoms of man and citizen [2].

The Doctrine section notes negative changes related to information securi-
ty in the field of national defense, state and public security, economic security,
in the scientific and technical sphere and education, in the field of strategic
stability and equal strategic partnership.
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Personal information dependence has a subjective nature of predisposi-
tion, depends on the individual qualities of the user with information, the ma-
nifestation of increased interest in incoming information, involvement in de-
structive information resources, is accompanied by a change in lifestyle, beha-
vior, and the emergence of threats to human life and health. The negative features
of information dependence identified by us were the basis for the adoption of the
Concept of information security of children, approved by the Order of the Gov-
ernment of the Russian Federation of December 02, 2015 No. 2471-r [0].

In section I. General provisions of the Concept, it is noted: “The rapid devel-
opment of information technologies has forced the modern generation of children
and adolescents to face fundamentally new challenges. Growing up, education
and socialization of children take place in a hyperinformational society”.

Section IV. The mechanisms for the implementation of state policy in the
field of information security of children are concretized above: “The rapid de-
velopment of information and communication resources, the increasing
availability of media (primarily smartphones and tablet computers) open up
almost unlimited opportunities for children to access information of various
properties, including including one that can harm their mental and moral
development”.

Despite the features of the manifestation of information dependence that
we have indicated, states have the right to pursue an independent legal policy
aimed at ensuring all areas of state activity, including the functioning of the
entire information sphere.

Any policy pursued by the state is carried out in various spheres of state
and public life through the mechanism of legal regulation. Thus, it acquires the
character of legal policy [13, p. 81].

Politics is the fundamental direction of the state's activity in relation to the
existing strata of society, there is participation in the affairs of the state, the
direction of the state, the definition of the forms, tasks, content of its activities;
it is objective in nature, has its own objective logic, independent of the pre-
scriptions of certain persons, parties, movements [13, p. 82].

Legal policy is understood as scientifically grounded, consistent and sys-
tematic activity of state bodies and civil society institutions to create an effec-
tive mechanism of legal regulation, to use legal means in a civilized way in
achieving such goals as the fullest provision of human and civil rights and
freedoms, strengthening discipline, legality and law and order, the formation of
legal statehood and a high level of legal culture and legal life of society and the
individual [14, p. 34].

It should be noted that legal policy is a kind of indicator of the develop-
ment of a modern state and society. With the help of legal policy, the state's
ability to overcome all kinds of risks using a civilized (legal) method is revealed,
taking into account the national, territorial and cultural characteristics of the
state itself.

Information and legal policy is a kind of legal policy, in this connection, let
us turn to the analysis of its definition.

One of the first definitions of information and legal policy is the formula-
tion of the state information policy, enshrined in the Concept of State Informa-
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tion Policy of October 15, 1998. According to the developers of the Concept, the
state information policy is a set of goals that reflect the national interests of
Russia in the information sphere, strategic directions for achieving them
(tasks) and the system of measures that implement them [7].

V.M. Boer considers information policy as a purposeful political and legal
activity of the state to form a high level of legal culture of society, correspond-
ing to the system of socio-economic relations [8, p. 7-8].

R. A. Osipov defines information and legal policy as organized, consistent
activities of the state through legal informatization, represented by its bodies
and officials, aimed at ensuring the proper level of legal awareness of the popu-
lation, protecting the information sovereignty of the state and ensuring infor-
mation security of the country [15, p. ... 67].

According to O.L. Soldatkina, information-legal policy is understood as the
activity of the state, individuals, their associations, including the whole society,
to create an effective mechanism for legal regulation of the informatization
process in order to create an information society [17, p. 216].

According to N. V. Solovieva, the information policy of the state is a power-
imperative regulator of public relations, through which public law relations in
the information sphere are implemented [18, p. 24-27].

In our opinion, the information and legal policy is a strategically scientifi-
cally grounded, joint activity of the state and civil society institutions aimed at
the legal regulation of information relations taking into account national inter-
ests, territorial characteristics, the level of development of informatization and
the sovereignty of the state.

The information and legal policy of the state should be implemented tak-
ing into account the following principles:

— scientific certainty of the implementation of information and legal policy;

— forecasting and modeling the development of information and legal policy
of the state;

— analysis, orderliness and consistency of measures to ensure the imple-
mentation of information and legal policy;

— normative and methodological support for ensuring the implementation
of information and legal policy;

— the structured nature of interaction between government bodies and civil
society institutions in ensuring the implementation of information and legal
policy and its further improvement.

The objectives of the information and legal policy of the state are:

— development of a system of interaction between state structures and civil
society institutions in the field of implementation of information and legal poli-
cy of the state;

— improvement of state activities in the field of information security;

— organization of the state mechanism for protecting the population from
negative information;

— the formation of a legal culture and legal awareness among the popula-
tion in the use of information.

We consider it expedient to pay attention to the problem of the relation-
ship between information and legal policy and legal awareness. There is a close
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internal connection between them, revealing directly the essential characteris-
tics of these legal institutions, associated with their mutual penetration and
influence. The interaction of the institutions we are considering occurs in two
parallels — this is the legal environment and the everyday informational sphere
of life. Internal communication indicators are legal environment and social re-
ality; the subject composition of the organizational support; information as an
object of mutual regulation.

The legal environment creates legal conditions for the regulatory support
and organization of public policy, corrects and translates it into reality, thanks
to the competent implementation by the stakeholders. The peculiarity of this
connection is its complex dual manifestation. The fact is that through legal
consciousness there is a reflection of legal reality a certain stereotype of beha-
vior is developed, conditioned by subjective perception and attitude to law.
Formation of the concept of law depends on the received legal information and
its awareness in the future. At the same time, the reflection of information and
legal policy in the section of legal consciousness is associated with obtaining
a variety of information about it from various sources. The impact of the online
information environment affects its users ambiguously. This is due to the lack
of control of the information resources used and the quality of information re-
ceived through them in social reality about the state information and legal poli-
cy being implemented.

Similar features of the manifestation of mutual ties within the framework of
the legal environment are reflected in the doctrinal acts when determining the
content of the subject composition that takes part in the organizational support
of the actions of the institutions we are considering. However, there is a differ-
ence in the specification of the presentation of their subject composition.

So, the provisions of Art. 33 of the Doctrine of information security of the
Russian Federation normatively establishes an exact list of entities endowed
with organizational and legal powers in the field of ensuring the organizational
foundations of information security of the Russian Federation: the Federation
Council of the Federal Assembly of the Russian Federation, the State Duma of
the Federal Assembly of the Russian Federation, the Government of the Rus-
sian Federation, the Security Council of the Russian Federation, federal execu-
tive bodies, the Central Bank of the Russian Federation, the Military-Industrial
Commission of the Russian Federation, interdepartmental bodies created by
the President of the Russian Federation and the Government of the Russian
Federation, executive bodies of the constituent entities of the Russian Federa-
tion, local self-government bodies, judicial authorities that receive in accor-
dance with the legislation of the Russian Federation ... The participants in the
information security system include various civil society institutions and citi-
zens involved in solving information security problems.

The provisions of the "Fundamentals of the state policy of the Russian
Federation in the field of legal literacy and legal awareness of citizens", ap-
proved by the Order of the President of the Russian Federation dated April 28,
2011 No. Pr. 1168, provide for a generalized list of entities involved in its im-
plementation, having an equal legal status with the subject composition given
by us above. In particular, federal and regional state bodies, local self-
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government bodies, professional legal communities and public associations of
lawyers, as well as other organizations, in cooperation with each other, partici-
pate in the implementation of state policy [4].

The next unifying component of the interaction of information and legal
policy and the legal awareness of the population is information as an object of
mutual regulation and control. The vector of development of the entire sphere
of information and legal policy directly depends on the action of information
and the nature of its dissemination. Modern information and legal policy takes
into account the balance of various information needs — individual, public and
state. At the same time, information and legal policy contributes to the devel-
opment of a mechanism for the study and localization of all negative manifesta-
tions of information impact of various levels.

The provisions of Art. 16 The strategies for the development of the infor-
mation society in the Russian Federation for 2017-2030 state the following:
“The pace of development of technologies, creation, processing and dissemina-
tion of information has significantly exceeded the capabilities of most people
in the development and application of knowledge. The shift in emphasis in
the perception of the world around us, especially on the Internet, from scien-
tific, educational and cultural to entertainment and reference, has formed
a new model of perception — the so-called clip thinking, a characteristic fea-
ture of which is the mass superficial perception of information. This form of
assimilation of information simplifies the influence on the views and prefe-
rences of people, contributes to the formation of imposed patterns of beha-
vior, which gives an advantage in achieving economic and political goals to
those states and organizations that own the technology for disseminating in-
formation” [3].

Individual and public sense of justice cannot be accompanied without in-
formation support. The fact is that legal informational attitudes allow one to
develop an oriented legal consciousness associated with a positive attitude to
the perception and understanding of law, compliance with legal regulations,
and the formation of law-abiding behavior in the information sphere. At the
same time, the law creates and ensures the legal conditions for the implemen-
tation of law-abiding behavior by all subjects of the information sphere in order
to limit the spread of violations in it. A feature of the manifestation of legal
awareness in the information sphere is the subjective knowledge of the legal
reality of information and legal policy.

It is no coincidence that p. D of art. 27 of the Doctrine of information se-
curity of the Russian Federation defines as the main direction of ensuring in-
formation security in the field of science, technology and education — ensuring
the protection of citizens from information threats, including through the for-
mation of a culture of personal information security.

The formation of a culture of personal information security of citizens
cannot be carried out without proper legal support and is unthinkable without
knowledge of the general legal foundations of building an information society.
In turn, the attitude and perception of the personality of the legal framework is
associated with a positive type of legal consciousness that can have a positive
effect on the formation of information culture.
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In connection with the features we have outlined, the position of I. A. Ilyin
that the content of a positive law should not only be "accessible" to the people
so that everyone in each case can easily establish their legal powers, duties
and taboo; it should actually be introduced into the minds of the people, in all
its definiteness and unambiguous clarity [12, p. 152].
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IIpoBAEMBI HCMOAB3OBANHA TEXHHMECKHY CPEACTE 3AMHCH
HHopMmaLHH XKypHaaHcTamn GAMH:
HOPMATHBHO-MPABOBAA EA3A H CYAEEHAA NMPAKTHKA

I1.8. HRAHeR™

AHHoOTaumua. B crathe aHaAu3uUpyeTcs HOpPMATHBHAs IIpaBoBas 0a3a, a Takke
IpaBOIPUMEHHUTEAbHAas IIPaKTHKA, Kacarollascs Hanbosee MPOOAEMHOH TOYKU — HC-
IIOAB30BAHHIO KYPHAAUCTAMH TEXHHUYECKHX CPEIACTB BO BpeMsl CBoell paboThl. ABTOP
yKas3bpIBaeT Ha To, 4To B 3akoHe «O CMMW» npakTHUeCKH HUKAKHX OTrpaHHUYEeHUH He 3a-
¢durcupoBaHo. OQHAKO B OTAEABHBIX BHYTPUBEIOMCTBEHHBIX ITPUKA3aX U PaCIOpsKe-
HHUAX, TTOCTAHOBACHUSAX YCTAHOBAEHO, YTO A HaaAeXKalled paboThl >KypHAAUCTOB
(1, COOTBETCTBEHHO, IIPOHOCA HAUW ITPOBO3a TEXHUYECKHX CPEACTB) HeobOXomuma obs3a-
TeAbHasl aKKpeauTaIlid.

OpueHTUPYSICh HA MO3UTUBHBIN OIBIT 3apy0EKHBIX OPTAHOB BAACTH, aBTOP Hpe-
AaraeT COKpPaTHUTh aKKPEAUTAITMOHHBIE TPeOOBaHUS K XKYpPHAAHUCTAM, YHUQPUIIUPOBAB
UX I10 EAUHOMY CTaHIAPTY.

KAroueBbIe CAOBA: CPEICTBA MAacCOBOM MH(OPMAIINH, JOOPOCOBECTHOCTD Ky pPHA-
AUCTOB, ITPOOAEMBI TOOPOCOBECTHOCTH, OpraHu3alud paboThl, TEXHUYECKHE CPECTBA,
UCIIOAB3yEMbIE JKYPHAAUCTaAMHU, OTPaHUYEHUs Ha UCIOAB30BaHHE TEXHUYECKUX
CpPeACTB, MyTH MOAU(MUKAIINYU 3aKOHOAATEABCTBA

OLIETTPUHSATOrO TIOHATHUS «TEXHHYECKHE CPEeaCTBa 3allUCH HHQOP-
MalluH» B 3aKoHomaTeAbcTBe Poccuiickolt denepanyiu He MMEETCH.
B TI'paxkmaHCKOM KOOEKCE YKa3bIBA€TCs CIIMCOK TEeXHUYECKHUX
CPENCTB, HAIIPHUMEP, IIPU PACCMOTPEHUH PA3AHYHBLIX aCIIEKTOB CO-
CTaBA€HHUS 3aBellaHHUdd, OTMedaeTcs, YTO K HHUM CAeAyeT OTHECTHU
TakKHe OOBEKTBHI: IHINyINAasd MAIIIMHKA, 3A€KTPOHHO-BBIYMCAHUTEABHAS MallllHAa
U Tak gasee. [lpyrue HopMaTHUBHBIE ITPABOBbIE aKThl K TAKUM CPEACTBAM OTHOCST
CpeacTBa ayauo U BHAEO3AIIUCH, a TaKiKe pa3AUndHbIe TUKTO(MOHHBIE 3aIIUCH.
N3-3a oTCyTCTBUS €IMHOOOPA3HOI0 TOAKOBAHUMI (A TaKKe MaKCHUMH3AIIUH
o0beMa OHOIO ITOHATHS), K COKAAEHHIO, B HAYKE TOXKE €IHHOI0 MHEHUS I1I0 I10-
BO/IY IOHATHUS «TEXHUYECKUX CPEACTB 3arucu uHdopMmaum» He umeercsd. OaHu
aBTOPBI CUYUTAIOT BO3MOIKHBIM OTHECEHHE K IIOJ00HBIM CpeACTBaM TOM ammapa-
TYPbI, KOTOPAsd MO3KET OCYINECTBAATH (PUKCAIIUIO MAHHBIX 10 XOAY ABUXKEHUS
TPAHCIOPTHBIX CPENACTB; APYTHEe — PacCMaTPUBAIOT IIOHSTHE «T€XHUYECKHX
CPEACTB» TOABKO B HEIIOCPEACTBEHHOM CBSI3U C OCYLIECTBAEHUEM OTOEABHBIX
OIlepaTHUBHO-PO3BICKHBIX MEPOIIPUATUH [8].
Tak Kak eqUHOI0 YHHUMUIIMPOBAHHOTO IIOHSTHA HE BbIPpabOTaHO, TO IIPHU
U3yYEeHUH 3aIBACHHOIH TeMbl, OCHOBBIBASICh Ha MO3HUTUBHOM 3apyDE>KHOM OITbI-

* Henuees Ilagen BaneHmuHosuu — KaHIUAAT IOPUANIECKHX HAYK, JOIIEHT Kadeaphl Irpak-
OAHCKOTO IpaBa H IIporecca WHCTHUTyTa NOATOTOBKU TOCYAAPCTBEHHBIX W MYHHUIIHIIAABHBIX
cayxanmwmx Akagemun ®CUH Poccuu. E-mail: ivliev_pv@mail.ru
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Te, a TaKKe HUMeEIOIIeHcsa B PacClopsKeHUU ITPaBOIIPUMEHUTEABHOU ITPaKTHKE,
IO «TEXHUYECKHMH CPEeACTBAMHU 3aIlUCU HHGOPMAIIUH» VITPOINEHHO CAEIYET
IIOHUMATH CIEI[HaAbHbIE CPEICTBA, 00eCIIeYuBaIOIIe BO3MOXKHOCTD 3aITUCH HAU
CBEMKHU OKpyzKarollero Mmupa. [lo HamieMy MHEHHIO K OCHOBHBIM TE€XHHUYECKUM
CPEACTBaM CAEOYET OTHECTH PaA3HOOOpa3Hble AUKTOMOHBI, UMEIOIINE KAaK CaMO-
CTOATEAbHOE Ha3Ha4YeHHWe, TaK U BCTPOEHHbIe B MOOHABHBIE TeAedOHBI; POTO
U BUAEOKaMeEpPHI.

HNHaTepecHa cuTyaliysl C UCIIOAB30BaHHUEM CKPBITOM ayauo- U BUIEO3AIIUCH,
KUHO- U doTochkeMKH. 3akoH PP «O cpeacrBax mMaccoBoil HHPOPMAIIMU» CO-
OEPKUT mpoTuBopedre. C OMHOM CTOPOHBI — B CT. 49, Iie IIepeducAdrOTCsS 00sI-
3aHHOCTH KYPHAAUCTA, TOBOPUTCH, UTO XKYPHAAUCT 00sI3aH MPU MOAYIEHUH HH-
dopMallui OT IpaskaaH U JOANKHOCTHBIX AHI] CTABUTh UX B U3BECTHOCTH O ITPO-
BeIEeHUH ayauo- U BUAEO03AITUCU, KUHO — U (POTOCHEMKHU, a C APYrOH CTOPOHBI,
B cT. 50 roBopuTca 00 YCAOBHULX, KOT/ZIA AOIYCKaeTCsd PacIpoCTpaHeHHE CO00-
HIEHUH W MaTePHUaAOB, IIOATOTOBAEHHBIX C HCIIOAB30BaHHEM CKpblMoil ayouo-
u sudeos3anucu, KUHO- U (POMOCbEMKU, 3HAYUT BCE-TAKH KYPHAAHUCTBI UMEIOT
IpaBo JIeAaTh CKPBITYIO 3aITUCh? [4].

PykoBomcTBydaChk moaoxkeHUeM cT. 47 3arkoHa Poccuiickoit dPenmepariuu
«O cpencTBax MaccoBoit mHpopManum» [1], XKYPHAAHUCTBI HMEIOT IIPaBO BOC-
IIOAB30BATBhCsI BBIIIEYKA3aHHBIMH TEXHUYECKUMHU CPEACTBAMU A (PUKCAIIUU
IOAYyYaeMbIX JaHHBIX OT CyOBEKTA.

OmHako mmpaBa, IPeaoCTaBA€HHBIE XKYpHaAUCTaM, Ha MIPaAKTHUKE, K CoXKaAe-
HUIO, UMEIOT CBOMCTBA orpaHu4YuBaThCd. CyIIeCTBYeT IIEAbIH psa cep, B KOTO-
pbIX npaBa coTpyaHuka CMU cyiecTBEHHO «C2KUMAIOTCSI».

1. OzpaHuueHue npae Ha UCNObL30BAHUE MEXHUUEeCKUX cpedcme HA mep-
pumopuu yupexoeHuil, omHocsiuuxcst K opzaHam nybauuHoii enacmu. Ha tep-
PUTOPUH 34aHUMN, OTHOCAIIUXCS K OpraHaM rocyJlapCTBEHHOM BAACTH UAU Oopra-
HaM MECTHOTO CaMOyIIpaBA€HHUS (KOTOpPbIEe, OTMETUM, SIBASIIOTCS Ha JAaHHBIA MO-
MEHT BPEMEHH dAEMEHTAMHU €IUHOM CHCTEMBbI OPraHOB ITyOAMYHOM BAACTH), pa-
0oTa XYPHAAUCTOB (M, COOTBETCTBEHHO, HCIIOAB30BAHHE TEXHUYECKHUX CPEICTB
dukcanuu MHPOPMAIIUH) BO3MOXKHO TOABKO ITPHU HAAMYUHU OIOOPEHHON aKKpe-
auranuu. Iloa Hell MoHUMaeTcss O(OHUIIMAABHO-IIOAYIEHHOE COTAACHE CO CTOPOHBI
COOTBETCTBYIOILIETO OpraHa BAACTH Ha MOCTYII KOHKPETHOTO XXKypHaAUCTa HAU
HECKOABKHX >KYPHAAUCTOB (4 TaKiKe TEeXHUUYECKUX CPEACTB BMECTE C KYpPHaAU-
CTOM) B 3[aHHE, T€e PaACIIOAAraeTCs OpraH IIyOAMYHOW BAQCTH, YTO IIOApa3yMe-
BaeT MIPaBO KyPHAAHCTA IIPUCYTCTBOBATh HA OCHOBHBIX MEPONPUATHUSX, ITPOU3-
BOAUTE (POTO U BUAEOCBHEMKY [5].

[lo maee, HUKAKUX OTpPaHUYEHUU B 3TOM CAy4Yae He IIpeaycMaTpUBaeTCd.
OmHako Ha IpPakKTHUKE, KOHEYHO, OpraHbl BAAQCTH MOTLYT OTPAHUYUTH IIPaBO HC-
IOAB30BaHUSI TEXHUYECKHUX CPEACTB MPOCTOM YCTHOM mpockboii. HecobaromeHue
OPUBOAUT K AHUIIEHHUIO aKKPEeAUTAIIUU U HEBO3MOXKHOCTH AOIIyCKa K UCTOYHUKY
HuH(MOPMAIINH; ITPABO XKYPHAAUCTA 3a/IaBaTh BOIIPOCHI HA TAKUX MEPOITPUATHULIX;
IPaBO ITOAYIEHUS ITPECC-PEAN30B M HEOOXOMUMBIX OOHOBAECHUH.

dopMaTrT akkKpeouTalluHd KYPHAAUCTA OIIPEIEASIETCS B 3aBHCHUMOCTH OT
VPOBHS OpraHa BAACTH, €TI0 OIOPOKpPATH3AIlUU H YPOBHS KOMIIETEHIIUU ITPECC-
CAY>KObI. B OOABIIIMHCTBE CAyYaeB AT OMOOPEHUS aKKpPeOUTaIlUH HEOOXOMMMO
IPEACTaBUTh MOAIIMCAHHYIO TAaBHBIM PEAAKTOPOM HU3JAHHUS CHEHUAABHYIO 3a-
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SIBKY, BKAIOYAIOIIYIO CBEIEHUS O IIEPCOHAABHBIX JAHHBIX aKKPEIHUTYEMOTO CyOhb-
€KTa, UCIIOAB3YEMbIX MM TEXHHYECKHX CPEACTBaxX (C YyKazsaHHEM OCHOBHBLIX XapaK-
TEPHUCTHK). [Ipecc-cayzk0a U PyKOBOJACTBO OopraHa IIyOAMYHOM BAACTH, PACCMOTPEB
TIOAYYEHHYIO 3asIBKY, AM0O 0/I00psAeT aKKpeIUTAaIIHI0, AU0OO OTKa3bIBaeT B HEH.

2. OrpannyeHUusa Ha HCIIOAB30BaHHE TEXHUYECKHX CPEACTB B IIPUCYTCTBUU
COTPYAHHKOB IIOAWIIMH U HHBIX IIPEACTABHUTEACH IIPaBOOXPAHUTEABHBIX Opra-
HOB. B 11eaoMm, aHaan3upys npukasbl MUHHCTepCTBa BHYTPEHHUX OEA, CAEOYET
OTMETUTH, UTO KYPHAAUCT HUMEET IIPAaBO HCIIOAB30BaTh TEXHHUYECKHE CPEACTBA
BO BpeMmd cBoel pabotbl. COTPYOHUK MOAUIIMH MOXKET MOIPOCUTH yOpaTh HC-
IIOAB3YEMYIO anmnapaTtypy IIPH HAAWYHUMU OOCTATOYHBIX OCHOBaHUU. KypHaauct
HMeEeT IIPaBO IIOIIPOCHUTH MHPOKOMMEHTHPOBATH 3Ty IIPOCHOY, aKIIEHTHPOBAaB
BHUMAaHUE Ha OCHOBAHUAX OTKa3a B UCIOAB30BAaHUU TEXHUYECKHUX CPEACTB (IIpH
3TOM HHUKTO HE MeEIIaeT UCI0AB30BaTh TEXHUYECKUE CPEACTBA OTKPHITO) [6].

[Toaunieickuii, pyKoBOACTBYSCE CT. 5 PenmepasbHOro 3akoHa «O MOAWUIIUU»
[2 Jobs13aH IIpemocTaBUTH IIOAHYIO MH(OPMAaIHIO O TAKOro poja HpHUYuHax [7]
[lepen mmpemocTaBAeHUEM OOBSICHEHUM ITOAHIIEHCKUN MMeEeT IMpaBo 3aTpedoBaTh
Yy JKypPHaAHCTa OOIOAHUTEABHYIO JOKYMEHTAIUIO: HAIIPUMEDP, PEOAaKIIMOHHOE 3a-
nanue. Ecau ero He uMeeTcd, TO B 9TOM CAy4ae CHHUTAETCS, YTO XKYPHAAUCT SIBHO
HapylIvA 3akoH. [IpaBuaa B3auMoaelCTBUS C APYTUMHU BEJOMCTBaMU B IIPUH-
IIUII€ aHAAOTHYHBI, XOTS B PsI/i€ CHAOBBIX CTPYKTYP YCTAHOBAEHBI JOIIOAHUTEAD-
Hbl€ OTPAaHUYUTEABHBIE ITPaBHAA.

B wactHOCTH, Ha TEepPPUTOPHUU BOEHKOMAaTOB MuHucTepcTBa 060poHBI PP
3alpeleH0 CHUMAaTbh, HCIOAB3yd TEXHUKY; HE PEKOMEHAYETCS OCYIIECTBASITH
dOTO U BHOEOCHEMKY Ha Te€X 00BbEKTaX, KOTOPbhIe OBIAM MPU3HAHBI OPUIIHAABHO
cTpaTerndecKUMH. K TaKOBBIM OOBIYHO OTHOCSIT BOEHHBIE YAaCTH, OOBEKTHI, KO-
TOpPbIE OKa3bIBAIOT IIOCHUABHOE COAEUCTBHE HMEIOIINMCS BOOPYKEHHBIM CHAAM,
aspoapomsbl U Tak pasee. CorpyaHuku ©CB uMeroT npaBo, OCyILIECTBALAS OXPaHy
YKa3aHHBIX 00bEKTOB, ITPOU3BOAUTD AIOOBIE NEHCTBUSI, KOTOPbIE HAaIIPpaBAE€HBI HA
npeceyeHue pakToB HapylleHUd. He mpou3BoguTCd CheMKa U Ha TEPPUTOPUIX
00BPEKTOB, KOTOPbI€ OTHOCSITCH K I'OCYyJapCTBEHHOU TalHe.

Tak>ke HEOOXOMHMMO OTMETHTH, YTO CT. 4 3akoHa «O cpeacTBax MacCOBOM
nH(pOPMAIIUN» KOCBEHHO yIIOMUHAET 00 OorpaHuYeHUU paboThl XKYPHAAHCTOB Ha
TEX TEPPUTOPUSIX, I€ IPOBOAUTCSI KOHTPTEPPOPUCTHUECKAd ollepaliys. BrioaHe
O4YEeBHHO, YTO [OAXKHOCTHBIE AUIIA, OCYILIECTBASIOIINE IIOAOOHYIO OIlepallylo,
HMEIOT IIOAHOE IIPaBO OTPAaHUYHBATL KaK pPabOTy KYPHAAHCTOB, TAK U HUCIIOAb-
30BaHUE UMHU AIOOBIX TEXHHYECKHX CPEICTB.

3. OzpaHuueHust 8 UCNONb308AHUU MEXHUUECKUX cpedcma8 8 30aHUSIX CcYOo08.
Hcnoab3oBaHUE TEXHUYECKUX CPEACTB 34ECh ABOSKOE: C OAHOM CTOPOHBI — €CAU
Pa3peluT Cya, TO CheMKa MOXKET OCYIIECTBAITHCS; C APYrOH CTOPOHBI — pa3pe-
IIEHUE CyZla HE AUIIAET I10A03PEBAEMOT0 BO3MOXKHOCTH IIOCAEAYIOIIIETO OIpaB-
JaHus (€eCAU TaKOM CyOBEKT B MaAbHEHIIIEM MJOKazKeT TOT (PakKT, YTO OH He3a-
KOHHO IIPECAENOBAACS IIPaBOOXPAaHUTEABHBIMH OpraHaMH, TO B 3TOM CAydae
MOZKeT OBITh YAOBAETBOPEH HMCK O KOMIIEHCAIIUH MOPAaABHOTO Bpena, IPUIUHEH-
HOT'O TPa’kAaHHHY B CBA3U C IIyOAWKAIMEH B OTKPBITOM OOCTyIe poTorpaduid,
KOTOPBIE ITOKA3bIBAIOT €T0 HAXOXKAEHUE B «KAETKE») [3].

4. OzpaHuueHust 8 cbemke eparkoaH. Kazanoch ObI, YTO €CAM OpTraHbI IIy0-
AVYHOM BAACTH TaK OU'PaHUYUBAIOT IIpaBa JKYPHAAHWCTOB, TO HX TBOPYECKHE
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YCTPEMAEHHUS MOXKHO ITEPEKAIOYUTH Ha (POTOCHEMKY rpazkmaH. OmHaKo U 30eCh
B 3aKOHOIATEABCTBE €CTh psn O0apbepoB. 2KypHaAHUCTBI HE MMEIOT IIpaBa pac-
IIPOCTPAHITh UH(POPMAIIHUIO O AUYHBIX (HAEeHTH(PUKAIITMOHHBIX JAaHHBIX) ITOCTPA-
JaBIIIET0 HECOBEPIIIEHHOAETHETO. EcAM, HaITpuMep, XKYPHAAUCT OCYIIIECTBHA PO-
TOCBEMKY, a IIOTOM pPa3MECTHA IIOAYUEHHYVIO oTorpaduio TaKoTro CyOBheKTa
B OTKPBITOM [IOCTYIIE, TO 3TO aBTOMATUYECKH O3HAYAET BO3MOXKHOCTH PEAABHOTO
CyZIeOHOrOo ITpecAeI0BaHUS.

Heab3s ¢ororpacdupoBaTh, OCyIIECTBASITE BUAEOCHEMKY, B PE3yAbTATE KO-
TOPOH OyZeT yCTaHOBAEH HOMepP TeaeddoHA TOProBIla HAPKOTUYECKUMU CPEaCT-
BaMH, [ICUXOTPOMHBIMH BEIIECTBAMHU U UX ITPEKYPCOPaAMHU.

B psime caydaeB HCIIOAB30BaHHE TEXHUYECKUX CPECTB KYPHaAHUCTAMHU
paspeleHo, HO UHTEePBBIOUPYEMBIH HUAU poTorpadupyeMblii Bcerga MOXKET I10-
TpeboBaTh II0KA3aTh IIOAYIEHHBIH PE3yAbTAT.

Takum o06pa3oM, HCIIOAB30BAaHHE TEXHUYECKHUX CPEACTB IKypPHAAUCTaAMH
KpatiHe 3aperyaupoBaHo. CuuTaeM, 9YTO BBEIEHHbIE OTPAHUYEHHUS CYIIIECTBEHHO
YMEHBIIAIT 00beM MpaBoMOYU coTpyaHukoB CMMU, co3zmaroT HEOOOCHOBaHHbBIE
TPYAHOCTH B OpraHU3aIiu paboTkl.

OTMEeTHM, YTO OIIBIT HCIIOAB30BAaHHUA TEXHHYECKHUX CPEIACTB B 3allaHBIX
CTpaHax coBepIlleHHO uHo#. Hanmpumep, B CKaHAUHABCKUX CTPaHaX pa3pelieHo
IIOCEeIATh 3IaHUs OPraHOB BAACTH 0€3 aKKpEeIUTAIlUH, YTO IIPEaIloAaraeT I0pPH-
AUYECKyI0 BO3MOIXKHOCTH AKTHBHOTO (M HEIEKAAPHUPYEMOIO) HCIIOAB30BaHUS
TeXHUYECKUX cpeacTB. OQHAKO He CTOUT ayMaTh, 4yTo EC mpomaraHmaupyeT HcC-
IOAB30BaHUE TEXCPEACTB 0e3 Kakux-aAubo orpaHudeHuii. Hamboaee m3BecTHOE
IOCAeqHEEe IIPaBOOTPAaHHUYEHHE — O(OUIIMAABHBIA 3aIIlpeT Ha (POTOCHEMKY Ipaik-
JaH B OOIEMOCTYITHBIX MecTaxX 0e3 pa3penieHus MOCAEIHUX.

Ha ocuHoBe mo3uTuBHOro 3apybesxkHoro ombelTa B Poccuiickoit ®eneparivu
HeOoOXOIUMO:

— BHECTH B [OEUCTBYIOIIEe 3aKOHOMATEABCTBO, PETAAMEHTHUPYIOIIEE maes-
TEABHOCTH CPEJICTB MacCOBO MH(OPMAIIUH, TOAOKEHUS CAEAYIOIIETO ITOPSIKA.
Bo-miepBBIX, OaTh ONpeneA€HHEe TEXHUYECKHX CPEACTB: 3TO CIIEIIUaAbHBIE Cpell-
cTBa (poToKameprwl, BUAEOKAMeEpPhI, TeAe(POHbI CO BCTPOEHHBIMU (POTO UAU BU-
JeoKaMepaMH, MTUKTOMOHBI), KOTOPbIE HCIIOAB3YIOTCH IKYPHAAWCTOM BO BpEMS
pabotel. OrpaHUYeHHE MpaBa UCIOAB30BAHUS TAKHUX CPEICTB BO3MOXKHO TOABKO
B KOHCTUTYIIMOHHO-TTPABOBBIX IIEASIX, YCTAHOBAEHHBIX B CcT. 55 KoHcTutryiiuu Pd;

— YCTPaHUTH IIPENATCTBULA B paboTe KYPHAAHUCTOB, COKPATHB aKKpeIuTa-
ITHOHHBIE TPeOOBaHUS B OpraHax BAACTH (BIIOAHE BEPOSITHA pa3paboTKa eIuHBIX
VHUMPUIITUPOBAHHBIX aKKPEAUTAIIMOHHBIX CTAaHOAPTOB, IIPEAyCMaTPUBAIOIINX
pasyMHoOe coKpallleHue TpeboBaHU K UCIIOAB30BAHNIO TEXHUYECKUX CPEICTB);

— 3aKOHOIATEABHO YCTAHOBUTH 3alPeT Ha IIPeABaPUTEABHOE COTAACOBAHHE
MaTepPHaAOB, IIOAYYEHHBIX C HCIIOAB30BAHUEM TEXHUYECKUX CPEACTB (OAsS 3a-
HIMTHI IIpaB UHTEPBBIOUPYEMOTO IIpeasaraeTcs 3akpenuThk B 3akoHe Pd «O cpen-
CTBaxX MacCCOBOW HMH(OpMAaIlUN» OPUHIUI NOOPOCOBECTHOCTH PabOTHI XKypHa-
AUCTA).
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There is no generally accepted concept of “technical means of recording in-
formation” in the legislation of the Russian Federation. The Civil Code specifies
a list of technical means, for example, when considering various aspects of
drawing up a will, it is noted that such objects should be attributed to them:
a typewriter, an electronic computer, and so on. Other regulatory legal acts in-
clude audio and video recording media, as well as various dictaphone recordings.

Due to the lack of a uniform interpretation (as well as maximizing the vo-
lume of one concept), unfortunately, in science there is also no consensus on
the concept of “technical means of recording information”. Some authors con-
sider it possible to refer to such means of the equipment that can record data
in the direction of movement of vehicles; others — consider the concept of
“technical means” only in direct connection with the implementation of certain
operational-search measures [8].

Since a single unified concept has not been developed, then when study-
ing the declared topic, based on positive foreign experience, as well as available
law enforcement practice, “technical means of recording information” should be
simplified to mean special means that provide the ability to record or shoot the
surrounding world. In our opinion, the main technical means should include
a variety of voice recorders, which have both an independent purpose and
built-in mobile phones; photo and video cameras.

An interesting situation is with the use of hidden audio and video record-
ing, film and photography. The RF Law “On Mass Media” contains a contradic-
tion. On the one hand, in Art. 49, which lists the duties of a journalist, states
that a journalist is obliged, when receiving information from citizens and offi-
cials, to inform them about the conduct of audio and video recording, cinema
and photography, and in Art. 50 talks about the conditions when it is allowed
to disseminate messages and materials prepared with the use of hidden audio
and video recording, film and photography, does it mean that journalists have
the right to make a hidden recording? [4].

Guided by the provision of Art. 47 of the Law of the Russian Federation
“On the Mass Media” [1], journalists have the right to use the above technical
means to record the data received from the subject.

However, the rights granted to journalists, in practice, unfortunately, tend
to be limited. There are a number of areas in which the rights of a media em-
ployee are significantly "reduced".

1. Restriction of the rights to use technical means on the territory of institu-
tions belonging to public authorities. On the territory of buildings belonging to
public authorities or local authorities (which, we note, are currently elements
of a unified system of public authorities), the work of journalists (and, accor-
dingly, the use of technical means of recording information) is possible only if
there is an approved accreditation ... It is understood as the officially obtained
consent from the side of the relevant authority for the access of a specific jour-
nalist or several journalists (as well as technical equipment together with
a journalist) to the building where the public authority is located, which implies
the right of the journalist to attend major events, to take photos and video [5].

In theory, there are no restrictions in this case. However, in practice, of
course, the authorities can restrict the right to use technical means by a sim-
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ple verbal request. Failure to comply leads to the deprivation of accreditation
and the impossibility of access to the source of information; the right of the
journalist to ask questions at such events; the right to receive press releases
and necessary updates.

The accreditation format for a journalist is determined depending on the
level of the authority, its bureaucratization and the level of competence of the
press service. In most cases, for the approval of accreditation, it is necessary to
submit a special application signed by the editor-in-chief of the publication, in-
cluding information about the personal data of the accredited entity, the tech-
nical means used by him (indicating the main characteristics). The press ser-
vice and the leadership of the public authority, having considered the received
application, either approves the accreditation or rejects it.

2. Restrictions on the use of technical equipment in the presence of police of-
ficers and other representatives of law enforcement agencies. In general, analyz-
ing the orders of the Ministry of Internal Affairs, it should be noted that a jour-
nalist has the right to use technical means during his work. A police officer
may ask that the equipment in use be removed if there is a good reason. The
journalist has the right to ask for comment on this request, focusing on the
grounds for refusing to use technical means (while no one interferes with the
use of technical means openly) [6].

A police officer, guided by Art. 5 of the Federal Law “On Police” [2] is ob-
liged to provide full information about such reasons [7] Before providing expla-
nations, the police officer has the right to request additional documentation
from the journalist: for example, an editorial assignment. If it is not available,
then in this case it is considered that the journalist has clearly violated the
law. The rules for interaction with other departments are, in principle, similar,
although a number of law enforcement agencies have established additional re-
strictive rules.

In particular, on the territory of the military enlistment offices of the Min-
istry of Defense of the Russian Federation, it is forbidden to shoot using
equipment; it is not recommended to take photos and videos at those objects
that have been officially recognized as strategic. These usually include military
units, facilities that provide all possible assistance to the existing armed forces,
airfields, and so on. FSB officers have the right, while protecting these objects,
to perform any actions aimed at suppressing the facts of violations. Filming is
not made on the territories of objects that are classified as state secrets.

It should also be noted that Art. 4 of the Law "On the Mass Media" indi-
rectly mentions the restriction of the work of journalists in those territories
where the counter-terrorist operation is being carried out. It is quite obvious
that officials carrying out such an operation have every right to restrict both
the work of journalists and their use of any technical means.

3. Restrictions on the use of technical equipment in court buildings. The use
of technical means here is twofold: on the one hand, if the court permits, the
filming can be carried out; on the other hand, the court's permission does not
deprive the suspect of the possibility of subsequent acquittal (if such a subject
further proves the fact that he was unlawfully prosecuted by law enforcement
agencies, then in this case a claim for compensation for moral damage caused

33



2(118)-2029 KpHanveckan muican

to a citizen in connection with the publication in open access to photographs
that show his presence in the “cage”) [3].

4. Restrictions on shooting citizens. It would seem that if public authorities
so limit the rights of journalists, then their creative aspirations can be switched
to photographing citizens. However, there are a number of barriers in the legis-
lation here as well. Journalists have no right to disseminate information about
the personal (identification data) of the injured minor. If, for example, a jour-
nalist took a photograph, and then posted the resulting photograph of such
a subject in the public domain, this automatically means the possibility of real
prosecution.

You may not take photographs; make video, as a result of which the
phone number of the dealer in narcotic drugs, psychotropic substances and
their precursors will be established.

In some cases, the use of technical means by journalists is allowed, but
the interviewee or the person being photographed can always demand to show
the result.

Thus, the use of technology by journalists is highly regulated. We believe
that the restrictions introduced significantly reduce the scope of the media em-
ployees' powers and create unreasonable difficulties in organizing work.

Note that the experience of using technical means in Western countries is
completely different. For example, in the Scandinavian countries it is allowed to
visit government buildings without accreditation, which implies the legal possi-
bility of active (and undeclared) use of technology. However, one should not
think that the EU is promoting the use of technical means without any restric-
tions. The most famous recent legal restriction is the official ban on photo-
graphing citizens in public places without the permission of the latter.

Based on positive foreign experience in the Russian Federation, it is ne-
cessary:

— to introduce into the current legislation regulating the activities of the
mass media, the provisions of the following order. First, to define technical
means: these are special means (cameras, video cameras, telephones with
built-in photo or video cameras, dictaphones) that are used by a journalist dur-
ing his work. Restriction of the right to use such funds is possible only for con-
stitutional and legal purposes established in Art. 55 of the Constitution of the
Russian Federation;

— Eliminate obstacles in the work of journalists by reducing the accredita-
tion requirements in government bodies (it is quite possible to develop uniform
unified accreditation standards that provide for a reasonable reduction in the
requirements for the use of technical means);

— legislatively establish a ban on preliminary approval of materials ob-
tained using technical means (in order to protect the rights of the interviewee,
it is proposed to enshrine the principle of conscientiousness of the work of
a journalist in the Law of the Russian Federation "On the Mass Media").
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AOMOAHHTEABHLIE MOAHOMOMHA OPraHOB MPOKYPATYPLI
Poccnrickort DepEpALHH B MPOTHROAEHCTEBHH KOPPYTLLHH:
MPOBAEMBI H MEPCMNEKTHELI

A.H. Kykeun®
B.A. Xopa™

AxrHoTamua. Koppymning Kak SBA€HHE HEM3MEHHO IIPHBAECKAET BHUMAaHHUE HCCAE-
[ooBaTeAeH, IIOCKOABKY OAaHHBIM COIIMAABHO-3KOHOMHUYECKUH (peHOMEH OKa3bIBaeT 3Ha-
YUTEABPHOE BAHSHHE Ha BCE CTOPOHBI JKU3HHU OOIIECTBA: 9KOHOMHYECKYIO, COIITHAABHYIO,
IIOAUTHYECKYIO, OyxoBHyI0. B Poccuu 0opnOy ¢ KoOppyIIiyed peryAnpyroT HECKOABKO
HOPMATHUBHEBIX IIPABOBBIX AaKTOB, YyCTaHABAMBAIOIINX OCHOBHBIE HAIIPABACHHUA IIPOTH-
BOAEHCTBHA 3TOMY COLIMAABHO-IIOAUTHYECKOMY ITPOABACHHIO. OMHUM H3 OCHOBHBIX WH-
CTUTYTOB, OCYIIECTBALIOIIUM aHTHUKOPPYILIMOHHYIO AEeATEABHOCTh Ha TEPPUTOPHUHU PP,
ABASIIOTCS OpraHbl IIPOKypPaTyphl.

KaAroueBbI€ CAOBA: KOPPYHIIUsS, IIPOTUBOAEHCTBHE KOppynuuu, O6oppba c Kop-

pyILen, IIpoKyparypa.

POTHUBOAEHCTBHUE KOPPYIIINU ABASIETCSA OAHOM U3 TAQBHBIX COCTaB-

ASIFOIIX COLIMAABHOTO, IIOAUTHYECKOTO, IIPABOBOTO M 3KOHOMHYE-

CKOI'0 OHCKypca coBpeMeHHOM Poccuu. Koppymniua mocTogdHHO Ha-

xXoauTcsa B cdpepe BHUMAHUS YIEHBIX, IOCYyJapCTBEHHBIX YMHOBHU-

KOB, XKYPHaAHUCTOB, IPaBOBEAOB, PEAUTHO3HBIX AedTeAsed [7, 8, 9,
10, 11, 12]. CreneHb TAaKOI'0o BHUMaHUS K KOPPYHIIIUHU 00yCAOBAE€HA TEM, YTO OHA
npezacTaBaseT coO0M upe3BbIYaHO MHOTO(AKTOPHOE, KOMIIAEKCHOE U BCEOOb-
EMAIOIIIEE ABAEHHE — OIIPENEACHHBIN COLIMAABHBIM MHCTUTYT, KOTOPBIM CYILIECT-
ByeT B POCCHMCKOM IoCyJapcTBe H o0IlecTBe. B cBa3M ¢ 3TUM 0COOyI0 aKTyaAb-
HOCTBb ITpHOOpeTaroT BOIIPOCHI aHaAM3a NPHUYUH U IIOCAEACTBUH KOPPYIIILUU,
a TakzKe CTpaTerus INIpoTUBOAEUCTBUL €.

AKTYaABHOCTb IIPOTHUBOAEUCTBHS KOPPYIILIMOHHON [OE€ITEABHOCTH B Pd
IIOAYEPKUBAETCH CTATHUCTUKON I'eHepaabHOU IpoKyparypbl PP B yacTu BbIgB-
A€HHBIX HapYyILIEHUN aHTUKOPPYILIMOHHOIO 3aKOHOAATeAbCTBa. Tak, B 2018 ro-
ny 6piao BeIgBAeHO 231 115 HapymieHU# u Bo30yzKkaeHO 3 179 yroAroBHBIX OeA
B 4YaCTH IIPECTYIACHHUM KOPPYIILIMOHHOM HampaBaeHHOCcTH, B 2019 romy -
234 760 napymenuti u 3 148 yroAnOBHBIX JE€A COOTBETCTBEHHO [13].
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HWHcTuTyTa npaBa ¥ ynpaBAeHHI MOCKOBCKOIO IOPOACKOIO IT€IATOTHMYECKOr0 YHUBEPCHUTETa, IOK-
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[oBopd 0 camMOM TepMHHE «KOPPYIHIUsa», HEOOXOAUMO MOAYEPKHYTH, UTO
POCCHICKOE 3aKOHOOATEABCTBO OIPeNeAsdeT KOPPYIIINIO KaK «3A0yIIOTPedAeHIEe
CAY?KeOHBIM IIOAOXKEHHUEM, Aada B3ATKHU, [IOAYYEHUE B3SITKHU, 3A0yIIOTPeOACHHE
IIOAHOMOYHSAMH, KOMMEPYECKHH MOAKYIl AMO0 MHOE HEe3aKOHHOE HCIIOAbB30Ba-
HUe (PU3UUYECKHUM AHIIOM CBOETO MOAXKHOCTHOI'O ITOAOXKEHUS BOIIPEKH 3aKOH-
HBIM HMHTEepecaM OO0IIecTBa U rOCyAapCTBa B IIEASIX ITOAYYEHHsS BBITOALI B BUIE
JEHeT, IIeHHOCTel, NHOT0 UMYIIECTBA HUAU YCAYT UMYIIECTBEHHOIO XapakTepa,
WHBIX UMYVIIECTBEHHBIX IIpaB JAd Ce0sl AU JAS TPEThUX AUIL ANOO HE3aKOHHOE
IIPeIOCTaBA€HHUE TaKOW BBITOAbl yYKAa3aHHOMY AHWILy APYTUMH (PU3HYECKUMU
AU aMm» [2].

Koppymiya Kak SBA€HHE HeCceT B ceOe psi HEraTHUBHBIX ITOCAEACTBUM, OKa-
3bIBAIOIINX BAHUSHHUE HAa 9KOHOMHWYECKYIO, COIIMaAbHYIO, TOAUTHYECKYIO, TYXOBHYIO
cepbl JKU3HU 00IIeCTBA.

B skoHOMHYECKOH cdepe KOPPYIILIHA ITOPOKIAAET CAEAYIOIIEe HebAaronpu-
ATHBIE T€HIECHIIUH.

1. derpanaius 6u3Hec-kaunMata. [Ipy BBICOKOM ypOBHE KOPPYIIIIUH B Ha-
IIMOHAABHOH SKOHOMHUKE IIOAYYAIOT IIPEUMYIIIECTBO HE Te IIPEeAIIPUHHUMATEAH,
KOTOpPbIE€ IPOU3BOASAT Hauboaee KadeCTBEHHbBIE TOBApPhl U YCAYTH, a T€, KOTOPbIE
IIyTeM MOAKYIIa U WHBIX KOPPYIIIIMOHHBIX HEHCTBUH CYMEAU IIOAYYUTH HE3aKOH-
HYIO BBITOAy. OTO BeAET K IIPEKpPAaIlleHUI0 3aMHTEePECOBAHHOCTH 3aKOHOIIOCAYIII-
HBIX OM3HECMEHOB K BEIEHUIO CBOEH IesITEABHOCTH B JaHHOM CTpPaHe.

2. HeadpdpekTuBHBIE TOCymapCTBEHHBIE pacxoabl. [Ipu pacrpemeseHUU TO-
CYIapCTBEHHBIX 3aKa30B U BBIAEACHUH Pa3AWYHBIX MpedepeHIINE OCHOBHBIM
CTUMYAOM B KOPPYMITHPOBAHHOM SKOHOMHUKE CAYKUT He 3(P(PEeKTUBHOCTDH, a BO3-
MOJKHOCTBH IIOAYYEHHsI B3ITKH, YTO BEOET K CHHIKEHHUIO ITIOKA3aTeAeH PacXomaoB
OIOIZKETHOM CHUCTEMBI.

3. CrocoOCTByeT YBEAWYEHHIO POCTYy PACCAOEHUS MEXKIy COIIMAaAbHBIMU
CAOSIMH HaCEA€HHUs II0 YPOBHIO OOXOA0B, YTO HPUBOAUT K AHCOasaHCy B pac-
IpefeACHHH ODOIIECTBEHHBIX OAar.

4. IloBBILIIEHHE 1IEH HA TOBAPHBI U YCAYTH 3a CYET «KOPPYHIIIMOHHON PEHTHD».

5. YBeanueHue OoAM TeHeBOM 3KOHOMUKU B BBII cTpanbl, poCcT TE€HEBBIX
TPaH3aKIUH B 9KOHOMHUYECKOH AeITeAbHOCTH, OTTOK KalluTasa 3a Pyoexk.

B gacTu coinaabHOM chephbl IOCAEACTBUS KOPPYIIINN HanboAee sIpKO IIPo-
ABASIOTCH B CAEIYIOIIEM.

1. Koppymnmus CriocoOCTByeT IIepeolleHKe MOPaAbHO-HPaBCTBEHHBIX [IEHHO-
creii obIlecTBa, 3acCTaBAdd AIOAedl BOCIIPHHHMATH €€ MPOSIBACHHS KaK HEYTO
HOPMAaAbHOE U COITMAaABHO O00psieMoe.

2. Koppymnmusa BaedéT 3a coboli repepacripeneseHre OOABIIIMHCTBA 00IIeCT-
BEHHBIX Oaar M pocT auddepeHnranuu 0AaroCOCTOSHUS MeEXKAy OoraThbIMH
U OETHBLIMH CAOSIMU HaCEA€HHS, IIPOBOIHPYS POCT COIMAABHOM HAIPSKEHHOCTH
M3-3a HECIPABEIAUBOCTH pacClpeNeAeHUd JOXOI0B.

3. Koppynimua craBUT IO COMHEHHE POABb IIpaBa KaK OCHOBHOIO PETyAs-
TOpa JXKU3HHU o0IIecTBa. KOppynHuoHHBIE YCAOBUS B OBCEIHEBHOM KU3HU MIPO-
BOIIMPYIOT POCT IIPABOBOTO HHUTHAM3MA Y HACEA€HUS, KPUMUHAAWU3AIIUIO MBbIIII-
A€HUS, U3MEHEHNE COCTOSHHUS 3aKOHHOCTH.

B moautmuecko#l cepe HabAOOaOTCH CAenyomnie HeOAaroTBOPHBIE II0-
CAEICTBUS KOPPYIIIIUH.
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1. Koppymius cMemniaeT BEKTOP IIPHAOKEHHS BHUMAaHUA U OE€SITEABHOCTH
IIOAUTHKOB OT PeaAu3alliy UHTEPECOB PA3ANYHBIX OOIIECTBEHHBIX I'PYII K pea-
AMU3AIIUU UHTEPECOB KOPPYIILIHOHEPOB.

2. Koppynmusa sBaseTcs OpaMoil yrpo3od HAITMOHAABHOH 0e30IIaCHOCTH,
TaK KaK KOPPYMIIMPOBAHHBIE MIOAHUTUKH SIBAGIOTCS HIEAABHBIM OOBEKTOM OAS
IIaHTaXka U BEPOOBKU CO CTOPOHBI KaK KPHUMHHAABHBIX CTPYKTYP, TaK W HHO-
CTPAHHBIX CIIEIICAYKO.

3. Koppymiusa noapbiBaeT ITO3UIIMHM CTPaAHbl HA MEXAyHAapOOHOM apeHe,
yXyalliaeT KOHKYPEHTOCIIOCOOHOCTh €€ pPhIHKA, WHBECTUIIMOHHBLIA U [eAOBOU
rKauMar [11].

4. HeraTuBHBIE IIOCAEACTBHS KOPPYILIMHA BAULIOT Ha YPOBEHb NOBEPHS Ha-
CEAEHHUd K OpraHaM roCyZapCTBEHHOH BAACTH IIPH peasu3alluu aHTUKOPPYIIIIH-
OHHOM ITOAUTHKH rOCyZapCTBa.

B nyxoBHOU cdepe mocaenCTBUS KOPPYIIIIUH MOTYT OBITH CBS3aHBI CO CAE-
OYIOIMUMH IPOSIBACHUSAMU:

1. Koppyrmius crioco0CTBYeT IOAMEHE AYXOBHO-HPABCTBEHHBIX II€HHOCTEH
AMYHOCTH U OOIIleCcTBA.

2. Bauger Ha HpuHOOIIEHHE U PACIPOCTPAHEHHE IIPOSIBACHUN KYABTYPBI
aMopasmu3Ma B O0IIIeCTBe.

3. CrocobCcTByeT K CMUPEHUIO AUYHOCTH K 0€3HPaBCTBEHHOH MOIEAU II0-
BEJICHUS.

Cearetinuii [latpuapx MockoBckuii u Bcesa Pycu Kupuaa emre B 2011 rooy
obpalllaa BHUMaHHE Ha HPaBCTBEHHOE COCTOSIHHE COBPEMEHHOTO POCCHMCKOTOo
o011IecTBa, CTaBHA BOIIPOC: YUTO SIBASIETCSI BasKHEUIIIEH COCTaBALIOIIEN B OeAe
IIPeoqOA€HUS KOPPYIIIINY B Halel crpane? «Hy, a pa3Be mag rocynapcrsa 0es-
Pa3ANYHO HPaABCTBEHHOE COCTOsSIHUE I'paxknaH? Pa3Be MoxkeT OBITH 3aKOHOIIOC-
AYIITHBIM 0€3HPaBCTBEHHOE 00IIecTBO? Pa3Be MOXKHO CITPaBUTBLCS C KOPPyHIHeH
M KPUMHHAAOM BHE HpaBCTBeHHOCTU? Camad coBepllieHHad IopUAnYecKasd CHC-
TemMa He Oyzmer paboraTb, caMble MOIIHBIE ITPABOOXPAHUTEABHBIE OpPraHbl He
cMoryT ybepeds obOIIIeCTBO OT caMopacrnazaa, eCAH OyaeT pacnagaThbCs YeAoBede-
CKasl AUYHOCTE» [12].

Baagpika MaapuoH o sToMy HOBOAY 3aMedaeT, 4To «HpaBCcTBEHHBIN Baky-
YyM HE MOIKET CYLIECTBOBATh [NOATO, U AYXOBHO-UHEPTHOE OOIIECTBO CO3MaTh HE
yaacTcs, IIOCKOABKY TaM, IZle pa3MbIBAIOTCH IIOHATHS AoOpa U 3Aa, IAe CO3Ha-
TEABHO pa3pyllaeTcsd CHUCTeMa IIEHHOCTHBIX OPHUEHTHUPOB, €€ MECTO 3aHHMAaloT
aHTU-LIEHHOCTH, NPUXOAUT PEASTUBU3M M HHUTHAHU3M CO BCEMH BBITEKAIOIIUMU
rnocaeacTBUAMK» [10].

TakuMm obpa3zoM, KOPPYIIIUS IIpeAcTaBAdeT cOOOM aBAeHUE, pa3BUTHE KO-
TOPOr0 OKa3blBA€T HETAaTHBHOE BAMGHHE Ha BCE CTOPOHBI XKHU3HU TOCyAapcTBa
u obitectBa. [Ipu 3ToM ogHO M3 HamboAe€e OIMACHBIX IIOCAENCTBUU KOPPYIIIUU
3aKAIOYaeTCd B €€ KOHKYPEHTHOCTH 10 OTHOILEHHIO K IIpaBy, KOrZa KOPpPyII-
IIMOHHBIE OTHOIIIEHUS B rOCydapCTBE U OO0IIeCTBe HAYMHAIOT BBITECHSATH IIpa-
BOBBIE.

B pamkax npoTHBOAEUCTBUA KOPPYILMH 3aKOHOAATEALCTBO PP mpenmiu-
CBhIBA€T OCYILIECTBAEHHE psa OPraHHU3aAIIMOHHBIX MEP KaK OAS CHUXKEHHUH CTH-
MYAOB K KOPPYHIIIMOHHBIM AEHUCTBUAM, TaK U OAI YCUAEHUI KOHTPOAS HaM II0-
TEHIIMAaABHO KOPPYIIIIMOTeHHBIMU chepaMu AesaTEeABHOCTH I'oCyapCcTBa.
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B coorBeTcTBUU C henepasbHBIM 3aKOHOAATEABCTBOM, OHA U3 KAIOYEBBIX
pOA€l B ITpollecce IoCyJapCTBEHHOTO IIPOTUBOAEHCTBUS KOPPYIIIMH OTBOIUTCH
HHCTUTYTy IIPOKyparypbl. B dyactHOCTH, YKa3 Ilpesumaenta Poccuiickoit dene-
panuu ot 21.07.2010 Ne 925 «O mMepax 1o peasu3allly OTAEABHBIX ITOAOXKEHUH
denepasbHOro 3akoHa «O MIPOTHUBOAECHCTBHH KOPPYHIIHH», IIPIMO HAa3bIBAET
6opsOy C KOppyIlred B KadeCTBE OAHOM M3 OCHOBHBIX IIEA€H AeATEABHOCTH
IPOKypaTypsl [4].

Haasee, ®enepanbubiii 3akoH oT 17.01.1992 No 2202-1 «O mpokypatype
Pd» momuepkuBaeT craTyc HpPOKypaTypbl KaK opraHa IOoCyJapCTBEHHON BAa-
CTH, OCYILECTBASIOIIET0 KOOPANHAIIMOHHbIE (DYHKIINHU B chpepe IPOTHBOAEHCT-
BU4 IIPECTYIIHOCTH, B TOM YHCAE€ KOPPYIIIMOHHOM HalrpaBaeHHOCTHU [1]. Takum
ob6pa3oM, IIOAHOMOYHS IIPOKypaTypbl B ob6aacTu 6G0pHOBI C KOppPYyHIMEH He or-
PaHUYMBAIOTCH TOABKO HaA30pOM, HO U IIpEeAyCMaTpPHUBAIOT IAaBEHCTBYIOIIYIO
pPOABR B CHCTEME 3a€HCTBOBAHHBIX OPraHOB BAACTHU II0 ITPOTUBOAEHCTBHUIO
KOPPYIIINH.

Benyuryro poAb IPOKypaTypbl B 00eCIiedeHUH Mporiecca 00pbObI C KOPPYII-
qued HeABYCMBICAEHHO HomdepKuBaeT U demepasbHbIM 3aKOoH oT 25.12.2008
Ne 273-93 «O mpoTuBOAEUCTBUH KOppynuum». ITyHKT 6 maHHOTO 3aKOHa Hae-
AFET IPOKYpPaTypy IIOAHOMOYHSIMHU 110 KOOPAHHAIINU AEeATEABHOCTH BCEX IIPaBO-
OXPaHUTEABHBIX OpPraHoB P® B wacTH NpOTHUBOAEHCTBHUA KOPPYIILIUU (OpraHOB
BHYTPEHHHUX [eA, opraHoB PenepasbHOM cAyzKObI 6e30m1acHOCTH, opraHoB demne-
PaABHOM TaMOXKEHHOH CAyxKObI, U T.n.) [2]. Takum oOpa3oM, HAHHBIH IIYHKT
Takke ob03HaYaeT MPOKypaTypy HeE TOABKO KaK OMHOTO U3 CyOBEKTOB aHTUKOP-
PYIIIIMOHHON [OeaATEABHOCTH, HO M KaK OpraH, SBAGIOIIUNCS MeEXBEIOMCTBEH-
HBIM KOOPAWHATOPOM B JaHHOM cdepe.

OpraHusaliioHHoe ofecriedeHue U (PaKTHUeCKOe IIPOTUBOAEHCTBUE KOP-
PYIILIMU Ha BCEX YPOBHSAX TFOCYAAPCTBEHHOM M MYHHUIIUIIAABHOM BAACTH CO CTO-
POHBI IIPOKYpaTyphl Bo3AaraeTcd Ha 0coOble IOApa3eA€HUs 110 HaaA30py 3a HC-
IIOAHEHHEM 3aKOHOAATEABCTBA O ITPOTUBOAEHCTBUU KOPPYIIINHU.

OTH HanpaBAEHUI MOKHO IIOAPA3AEAUTD HA CACAYIOIINE BUABI AEATEABHOCTH:

— BBIIBA€HHE U IIpECEUYEHHE KOPPYIIIMOHHBIX IIPECTYIIAEHUN Ha TEePpPUTO-
puu Poccuiickoyt denepanny;

— Haa30p 3a COOAIOAEHHEM 3aKOHHOCTU B XOIE OCYIIECTBAEHHS OIlepaTHB-
HO-PO3BICKHBIX MEPOIIPUATHH 10 KOPPYIIIMOHHBIM IPpaBOHAPYIIEHUIM,;

— HaA30p 3a HCIOAHEHHEM YTOAOBHO-IIPOIIECCYAABHOTO 3aKOHOAATEABCTBAa
B paMKaxX YTOAOBHBIX [€A II0 KOPPYIIIMOHHBIM COCTaBaM;

— OCYILIECTBA€HHE TOCYAAapCTBEHHOIrO OOBHMHEHHUS I[I0 YTOAOBHBIM [E€AaM,
CBA3aHHBIM C KOPPYIILIHEMH;

— OCYIIECTBACHHE MEXIYHAPOAHOTO COTPYAHHUYECTBA B paMKax HaJHAIIHO-
HaABHBIX aHTUKOPPYIILIHOHHBIX CTPYKTYP;

— aHaan3 3PPEKTUBHOCTH aHTHUKOPPYIIIIHOHHOTO 3aKOHOAATEABCTBA U €T0
yCOBEpPIIEHCTBOBaHUE [0].

Kpome TOro, 3akoHOAaTeAbLCTBO HazeAdeT ['eHepaabHyI0 HpoKypatrypy PP
OIIPEIEAEHHBIMU aHTHUKOPPYIIIMOHHBIMHA IIOAHOMOYMHSMH B cdepe rocygapcrt-
BEHHBIX 3aKyIloK. K mpumepy, coraacHo Ykazy [Ipesupmenta PP ot 29 uronda
2018 r. Ne 378 «O HaimmoHaanbHOM IIAaHE ITPOTHUBOAEHUCTBHUS KOPPYHIIIMH Ha
2018-2020 roasl» 'eHIpOKypaTypa yIIOAHOMOYEHA BECTH PEECTP OpraHU3allvy,
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HapyHuBIINX TOoAOXKeHUd cTaThbu 19.28 KoAll P® (HezakoHHOE Bo3Harpazkie-
HUE OT MMEHH IOPHIUYECKOr0o AWIlA), a TaKKe IyOAMKOBaTh JaHHYI0 MHGOpMa-
IIUIO B eAUHON MH(POPMAIITMOHHON CHUCTEME rOoCyapCTBEHHBIX 3aKYIIOK [5].

[anee, ymoMHUHaHHE OPraHOB IIPOKYypaTypbl HEOMHOKPATHO BCTpeEYaeTCs
B paMKax (pefepasbHOT'0 3aKOHOAATEABCTBA 00 aHTHUKOPPYIIIIMOHHON 3KCIIEePTH-
3e. Tak, PenepaabHbIii 3akK0H No 172-P3 «O0 aHTHKOPPYHIIHOHHON 3KCIIEPTHU3E
HOPMAaTHBHBIX IIPaBOBBIX aKTOB U IIPOEKTOB HOPMATUBHBIX IIPABOBBIX aKTOB»
COZIEPKUT NepedeHb CyOheKTOB aHTUKOPPYIIIIMOHHON 3KCIIEPTHU3bI 32aKOHOB U I10/I-
3aKOHHBIX aKTOB, B YHCAO KOTOPBIX BXOAST U OpraHbl IIpokypartypsl P® [3]. Ilo-
CpPEACTBOM peaAu3allii NaHHBIX [TIOAHOMOYHM OpraHbl IPOKypaTyphbl OCYIIIECTB-
ASIIOT IPOPUAAKTUKY KOPPYIIIMH Ha yPOBHE 3aKOHOTBOPYECTBA, MUHHUMHU3UPYS
MIOSIBAEHHE B 3aKOHOIATEABCTBE HOPM, KOTOpPbI€ B IOTEHIIMAaAe MOTAU ObI cIIO-
coOCTBOBATh POCTY KOPPyIIIuu B Pd.

Takum ob6pazoM, HHCTUTYT IPOKypaTypbl B Poccuiickoit Penepariyiy HazmeAeH
IITUPOKUMHU ITOAHOMOYHSIMHU II0 IIPOTUBOAEHCTBHIO KOppynumu. [Ipu 3ToM maHHoe
HaIIpaBA€HUE NeATeAbHOCTHU IIPOKYypaTyphbl HaZIAEXKAITUM 00pa3oM oI PKUBAET-
cs KaK 3aKOHOJATeAbHO, TaK U opraHusaliiioHHo. Kpome Toro, mpokypatypa obaa-
JaeT CTaTyCOM KOOPAWHUPYIOIIETO MEXKBEIOMCTBEHHOI'O IIEHTpPa IIPOTHBOAEUCT-
BUSI KOPPYIILIUH, YTO TaK¥Ke CIIOCOOCTBYET OoAee CAaKEHHOM M CKOOPAMHUPOBAH-
HOM pabote (heaepasbHBIX OPTaHOB UCIIOAHUTEABHON BAACTHU 10 IIPOTHUBOAEHCTBUIO
JaHHOMY [ErpaJalliOHHOMY COIITMaAbBHO-3KOHOMHUYECKOMY SIBACHHUIO.
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Additional Powers of the Prosecutor's Office of the Russian Federation
in Countering Corruption: Problems and Prospects

Ivan N. Kuksin*
Veronika D. Khoda**

Annotation. Corruption as a phenomenon invariably attracts the attention of re-
searchers, since this socio-economic phenomenon has a significant impact on all as-
pects of society: economic, social, political, and spiritual. In Russia, the fight against
corruption is regulated by several normative legal acts that establish the main direc-
tions of countering this socio-political manifestation. One of the main institutions car-
rying out anti-corruption activities on the territory of the Russian Federation is the
prosecutor's office.

Keywords: corruption, anti-corruption, anti-corruption, prosecutor's office.

Anti-corruption is one of the main components of the social, political, legal
and economic discourse of modern Russia. Corruption is constantly in the focus
of attention of scientists, government officials, journalists, lawyers, religious lead-
ers [7, 8, 9, 10, 11, 12]. The degree of such attention to corruption is due to the
fact that it is an extremely multifactorial, complex and all-encompassing pheno-
menon — a certain social institution that exists in the Russian state and society.
In this regard, the issues of analyzing the causes and consequences of corruption,
as well as the strategy for combating it, acquire particular relevance.

The relevance of combating corruption in the Russian Federation is em-
phasized by the statistics of the General Prosecutor's Office of the Russian
Federation in terms of the revealed violations of anti-corruption legislation. So,
in 2018, 231,115 violations were identified and 3,179 criminal cases were in-
itiated in terms of corruption-related crimes, in 2019 - 234,760 violations and
3,148 criminal cases, respectively [13].

Speaking about the term “corruption” itself, it should be emphasized that
Russian legislation defines corruption as “abuse of office, giving a bribe, ac-
cepting a bribe, abuse of authority, commercial bribery or other illegal use by

* Kuksin Ivan Nikolaevich, Professor of the Department of Theory and History of State and
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an individual of his official position contrary to the legitimate interests of socie-
ty and the state in order to obtain benefits in the form of money, valuables,
other property or services of a property nature, other property rights for oneself
or for third parties, or illegal provision of such benefits to the specified person
by other individuals” [2].

Corruption as a phenomenon carries a number of negative consequences
that affect the economic, social, political, and spiritual spheres of society.

In the economic sphere, corruption gives rise to the following unfavorable
tendencies.

1. Degradation of the business climate. With a high level of corruption in
the national economy, not those entrepreneurs who produce the highest quali-
ty goods and services, but those who, through bribery and other corrupt prac-
tices, managed to obtain illegal benefits, gain an advantage. This leads to the
termination of the interest of law-abiding businessmen to conduct their activi-
ties in a given country.

2. Ineffective government spending. In the distribution of government or-
ders and the allocation of various preferences, the main incentive in a corrupt
economy is not efficiency, but the possibility of receiving a bribe, which leads to
a decrease in the expenditure indicators of the budget system.

3. Promotes an increase in the growth of income stratification between so-
cial strata of the population, which leads to an imbalance in the distribution of
public goods.

4. Increase in prices for goods and services due to “corruption rent”.

5. An increase in the share of the shadow economy in the country's GDP,
the growth of shadow transactions in economic activity, capital outflow abroad.

In the social sphere, the consequences of corruption are most clearly ma-
nifested in the following.

1. Corruption contributes to a reassessment of the moral and ethical val-
ues of society, forcing people to perceive its manifestations as something nor-
mal and socially approved.

2. Corruption entails a redistribution of most public goods and an in-
crease in the differentiation of welfare between the rich and the poor, provoking
an increase in social tension due to inequality in the distribution of income.

3. Corruption calls into question the role of law as the main regulator of the
life of society. Corrupt conditions in everyday life provoke the growth of legal ni-
hilism among the population, the criminalization of thinking, and a change in
the state of legality.

In the political sphere, the following negative consequences of corruption
are observed.

1. Corruption shifts the vector of attention and activity of politicians from
realizing the interests of various social groups to realizing the interests of cor-
rupt officials.

2. Corruption is a direct threat to national security, since corrupt politi-
cians are ideal targets for blackmail and recruitment by both criminal struc-
tures and foreign intelligence services.

3. Corruption undermines the country's position in the international arena,
worsens the competitiveness of its market, investment and business climate [11].
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4. The negative consequences of corruption affect the level of public confi-
dence in public authorities in the implementation of the anti-corruption policy
of the state.

In the spiritual sphere, the consequences of corruption can be associated
with the following manifestations:

1. Corruption promotes the substitution of spiritual and moral values of
the individual and society.

2. Influences the introduction and dissemination of manifestations of the
culture of amoralism in society.

3. Contributes to the humility of the individual to the immoral model of
behavior.

His Holiness Patriarch Kirill of Moscow and All Russia back in 2011 drew
attention to the moral state of modern Russian society, posed the question:
what is the most important component in overcoming corruption in our coun-
try? “Well, is the moral state of citizens really different for the state? How can
an immoral society be law-abiding? Is it possible to cope with corruption and
crime outside of morality? The most perfect legal system will not work, the
most powerful law enforcement agencies will not be able to protect society from
self-disintegration if a human personality disintegrates” [12].

Vladyka Hilarion notes in this regard that “The moral vacuum cannot exist
for a long time, and it will not be possible to create a spiritually inert society,
since where the concepts of good and evil are blurred, where the system of val-
ue orientations is deliberately destroyed, its place is taken by anti -values, rela-
tivism and nihilism comes with all the ensuing consequences” [10].

Thus, corruption is a phenomenon, the development of which has a nega-
tive impact on all aspects of the life of the state and society. At the same time,
one of the most dangerous consequences of corruption lies in its competitive-
ness with respect to law, when corruption relations in the state and society be-
gin to supplant legal ones.

Within the framework of combating corruption, the legislation of the Rus-
sian Federation prescribes the implementation of a number of organizational
measures both to reduce the incentives to corrupt actions, and to strengthen
control over potentially corrupt spheres of state activity.

In accordance with federal law, one of the key roles in the state anti-
corruption process is assigned to the institution of the prosecutor's office. In
particular, the Decree of the President of the Russian Federation dated July 21,
2010 No. 925 "On measures to implement certain provisions of the Federal Law
“On Combating Corruption”, directly calls the fight against corruption as one of
the main goals of the prosecutor's office [4].

Further, the Federal Law of 17.01.1992 No. 2202-1 “On the Prosecutor's Of-
fice of the Russian Federation” emphasizes the status of the Prosecutor's Office as
a state authority exercising coordination functions in the field of combating crime,
including corruption [1]. Thus, the powers of the prosecutor's office in the field of
combating corruption are not limited only to supervision, but also provide for
a dominant role in the system of the involved anti-corruption authorities.

The leading role of the prosecutor's office in ensuring the process of com-
bating corruption is also unambiguously emphasized by the Federal Law of De-
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cember 25, 2008 No. 273-FZ “On Combating Corruption”. Clause 6 of this law
empowers the prosecutor's office to coordinate the activities of all law enforce-
ment agencies of the Russian Federation in terms of combating corruption (in-
ternal affairs bodies, Federal Security Service bodies, Federal Customs Service
bodies, etc.) [2]. Thus, this paragraph also designates the prosecutor's office
not only as one of the subjects of anti-corruption activities, but also as a body
that is an interdepartmental coordinator in this area.

Organizational support and actual counteraction to corruption at all le-
vels of state and municipal power on the part of the prosecutor's office is as-
signed to special units for supervising the implementation of anti-corruption
legislation.

These areas can be divided into the following types of activities:

— detection and suppression of corruption crimes on the territory of the
Russian Federation;

— supervision over the observance of legality in the course of the imple-
mentation of operational-search measures for corruption offenses;

— supervision over the implementation of criminal procedure legislation in
the framework of criminal cases involving corruption;

— implementation of public prosecution in criminal cases related to cor-
ruption;

— implementation of international cooperation within the framework of su-
pranational anti-corruption structures;

— analysis of the effectiveness of anti-corruption legislation and its im-
provement [6].

In addition, the legislation gives the General Prosecutor's Office of the
Russian Federation certain anti-corruption powers in the field of public pro-
curement. For example, according to the Decree of the President of the Russian
Federation of June 29, 2018 No. 378 “On the National Anti-Corruption Plan for
2018-20207, the Prosecutor General's Office is authorized to keep a register of
organizations that violated the provisions of Article 19.28 of the Administrative
Code of the Russian Federation (Illegal remuneration on behalf of a legal enti-
ty), and also publish this information in the unified information system of pub-
lic procurement [5].

Further, references to the prosecution authorities are repeatedly found in
the framework of the federal legislation on anti-corruption expertise. For exam-
ple, Federal Law No. 172-FZ “On anti-corruption expertise of regulatory legal
acts and draft regulatory legal acts” contains a list of subjects of anti-
corruption expertise of laws and by-laws, which include the prosecutor's office
of the Russian Federation [3]. Through the implementation of these powers, the
prosecution bodies carry out the prevention of corruption at the level of law-
making, minimizing the appearance in the legislation of norms that could po-
tentially contribute to the growth of corruption in the Russian Federation.

Thus, the institution of the prosecutor's office in the Russian Federation is
endowed with broad powers to combat corruption. At the same time, this direc-
tion of the prosecutor's office is properly supported both legislatively and orga-
nizationally. In addition, the prosecutor's office has the status of a coordinating
interdepartmental anti-corruption center, which also contributes to a more co-
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herent and coordinated work of federal executive bodies to counter this degrad-
ing socio-economic phenomenon.
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3AO(MOTPEEAEHHE MPABOM:
MOHATHE H MPAROBKIE MOCAEACTRHA

€.G. Myparnera

AHHoTaumusa. Ha ceromHaIIHUE NeHb 3A0yIIOTpeOA€HME IPaBOM MOXKHO 3aMETHUTH
BO Bcex cdepaxXx MOpaBOBOH [AEITEABHOCTH (KOHCTHUTYIIMOHHOE, CeMelHOoe, TPYIOBOE,
rpaskaaHCKOe IIPaBo U T.[A.) U HAXOAUT CBOE IIPOSBAECHUE HA BCEX CTAAUSIX MEXaHH3Ma
Ipask/IaHCKO-IIPABOBOTO PETYAHPOBaHHUA (B IIPABOTBOPYECTBE, IIPABOIIPHUMEHEHHUH H
IIPaBOOXPAHUTEABHOM IESITEABHOCTH), T/ie ITIOBeJeHue CyOhbeKTa CBSI3aHO C peasn3aluei
CYOBEKTUBHBIX ITpaB U 3aKOHHBIX MHTEpecoB. [Ipu 3a0yroTpebAeHUN ITPaBOM CAELyET
IIOHUMAaTh T€ CAy4daH, Koraga 4Y€AOBEK, HaJleAeHHI)II\/II Cy6’beKTI/IBHBIM IIpaBOM, IIPHU €Tro
OCYIIIECTBACHHUH HMAM IIPH 3alIPOCE O €r0 3allliTe COoBeplIaeT AeHCTBHs, HallpaBACHHBIE
He Ha PeaAn3allui0 MAU 3allUTy, a4 Ha IIOHUCK €A NPUYHHUTH Bpeld APYTOMY AHIYY HAH
HapyUIUTb APYTHe 3aKOHHbIEe HHTEpechl. B maHHOW craThe aHaAAU3UPYETCsS IOHSTHE
“3poymoTpebaeHMe ITpaBoM”’, a TaKKe IIPOBENEeH PETPOCHEKTHBHBIH U CPaBHUTEABLHBIH
aHaAMU3 I10 3A0yTIOTPEAEHHUIO ITPABOM.

KAroueBbI€e CAOBaA: 3A0yIIOTpebAeHHE ITpaBOM, OTKA3 B 3alllUTe IIpaB, popMa pea-
AVI3aIlUU [IpaBa, IpaBOMEpPHOE AeHCTBHE.

COBPEMEHHBIX YCAOBHUSIX IOCYAapPCTBEHHO-IIPABOBOIO Pa3BHUTUS IIPO-

baemMa 3r0ymOTpeOACHHS IIPpaBOM paccMaTpUBaeTCs KaK OgHA U3

KAIOUEBBIX ITpOOAEM TEOpPHHM ToCylapcTBa M IIpaBa. B mocaemgHee

BpeMsd OHa CTAaHOBUTCH Bce 0Ooaee U 0oaee aKTyaabHOH. DTO MO[-

TBEpXKIOaeTCd MpUMepaMHu H3 cyaebHoil mpakTuru [6, 7, 8, 9]
U pasBepHyBlIelca HaydHOH AUCKyccuer Ha 3Ty Temy. CAeayeT OTMETHUTb, YTO
B HU3MEHMIOIIeHca IpaBoBOH NeNCTBUTEABHOCTH, IIepexXole Ha IU(pPOBBIE TeX-
HOAOTHH, TEAEMEIUIIMHCKHNE TEXHOAOTUH M TEXHOAOTHH HCKYCCTBEHHOI'O HHTEA-
AEKTa, IIpaBa 4YeAOBeKa M TIpakJaHUHA CTAHOBATCS Hauboaee YSI3BUMBIMHU
C TOYKHU 3PEHUs 3AOYIOTPEOAEHUS, O YeM CBUAETEALBCTBYET BCce 0Ooaee Bo3pac-
TaIOIIlee YUCAO CAYHYaEeB 3A0YIIOTPEOAEHUS IIPABOM.

Huskaga npaBoBad KyAbTypa HaCEACHUS MOXKET IBASTHCS OAHON M3 IPUYUH
TAKOT'0 POCTa, TaK XK€ KaK U CIIOCOOHOCTH CyOBeKTa IIpaBa HCIIOAB30BAaTh BO3-
MOZKHOCTH, KOTOPBIE€ IIPEIOCTAaBA€HBI 3aKOHOM C II€ABIO VIOBAETBOPATH AUYHEBIE
HHTepechbl B yiiepb oOmiecTBEHHBIM. B cBA3M ¢ 9THM, H3-3a HEOLHO3HAYHOTIO
IIOHUMaHUus U OCO3HaHHd BaKHOCTHU CA€IOBaHHS MOPaAAbHO-HPAaBCTBEHHBIM
JorMaM, HaAu4dud IIPOTUBOpeYUd U IpobeaoB B AeHCTBYIOIIEM 3aKOHOAATEABCT-
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Be, BO3BHUKHOBEHHE BO3MOXKHOCTH 3A0YIIOTPEOAEHUS ITPaBOM CTAHOBUTCS ITpaK-
TUYECKU OOBIIEHHOM ITPAaKTUKOM, KaK IIPU OOBIAEHHOM, TaK M IIPO(eCCHOHaAB-
HOM YPOBHE IIPaBOCO3HAHUS.

B mayunoii aumTeparype mnocaenHux Aet [10, 17| momBepraeTcss COMHEHHIO
CITPaBEIAHUBOCTh U II€AECOO0OPA3HOCTH OOIIEU3BECTHOIO IIPHHIIUIIA «Pa3PEIIeHO
BCe, YTO He 3allpelieHo 3aKOHOM» B CHCTEMe ITpaBa U CHUCTeMe 3aKOHOIAaTEeAbCT-
Ba, T.K. B COBpEMEHHO! IMpaBOBOM peasbHOCTH Ha4YHHAET CTUPAThCS I'PaHb Me-
Ky MpPaBOMEPHBIM UM HEMPABOMEPHBLIM ITOBEOEHHEM, MOAXKHBLIM, BO3MOXKHBIM
u 3anpenieHHbIM. Tak, O. M. AuapeeBa B cBoeii pabore [10, c. 9-10| npuBogut
IIpUMEpPHI ABYX TOYEK 3PEHHUS HacdeT MaHHOTO NpUHIMNA. B omHOM M3 HUX IPHU-
BOMUTCH MHEHUE, KOTOPOE TaKiKe ToaaepzKuBaeTcd KOHCTHUTYIIMOHHBIM CYA0M
P®, yTOo HaHHBIN HPUHIIUI SIBASETCS aKCHOMOM. [Ipyrue ke CYHUTAIOT, YTO CAe-
OyeT YCTaHOBUTL IIpaBHAA pPeaAH3alldyd IIpaB dYeAOBEeKa B COOTBETCTBUU
C IPUHIIUIIOM «pa3pPeLIeHOo BCe, YTO IIPSIMO IIPEAIINCAHO 3aKOHOMY.

B Hay4HO# AuTepaType HET €IHHOIN0 MHEHHS O CYIITHOCTH, PA3HOBUIHOCTSIX
U MpPH3HAKAX IIOJUHCTHUTYTA «3AOYIIOTPEOAEHHE MpaBaMH» M HHCTHUTYTA «3A0-
yroTpebaeHre ImpaBoM» [12], T0O3TOMY B IIEASX UX COAEPKATEABHOTO Pa3AUYEHUST
HeOOXOIUMO OIIPENEANUTH IIOCAEOHHH KaK ocoboe SIBAEHHE ITPaBOBOM MIEHCTBHU-
TEABHOCTH, B paMKax KOTOPOI'O, Ha HAIIl B3TAS/], CAECAyEeT TOBOPHUTh MU O IIOAHUH-
CTUTYTE 3AOYIIOTPEOAECHHSI KOHKPETHBIMHU IIPaBaMH KOHKPETHOTO CyOBheKTa Ipa-
Ba. 3A0ymoTpebAeHHE ITPaBOM M 3AOVIIOTPEOACHHEM ITpaBaMH Pa3AUYaIOTCS He
TOABKO CyO'BEKTHO-OOBEKTHBIM COCTABOM, HO U COMIEP3KaHUEM KOHKPETHOTO IIpa-
BOOTHOIIIEHHUSI, B paMKax KOTOPOro U ITPOUCXOAAT JAHHbBIE ITPABOBLIE SIBACHUS.

[Ipobaema 3A0yIIOTPEOAEHUS ITPABOM OepeT CBOe Hadaao ellle B [IpeBHeM
Pume, 1pu 3TOM B MOKTPHHE YaCTHOIO IIpaBa eIle He ObIAO YETKOTO Pa3AUYEHUST
MEXy 3A0YIIOTPeObAEHHEM ITpaBaMH AHIL U 3A0yIIOTPeOAEHHEM IIpaBOM, KaK 3a-
KOHOM. PHMCKHE IOPHCTBI CTOAKHYAHCH C TeM (PaKTOM, YTO YIIPaBOMOYEHHBIH
CYOBEKT HCIIOAB30BaA CBOM IIpaBa B yIepO APYTHUM AMIAM HAHU IIPHYHHSIA UM
Bpen. TeEpMHUH «3A0yIIOTPEOUTEABHOCTE (YIIOTPeOAEHME ITpaBa BO 3A0) MHOTO pa3
UCIToAb30BaAcd B 3akoHax XII Tabauil, omHaKo caM 3ampeTr Ha yroTpebaeHHe
IIpaBa «BO 3A0» B Ka4yeCTBE HOPMBI, KaK IIPaBHAO, HE MCIIOAB30BaAcs. boaee To-
ro, B PUMCKOM IIpaBe CYLIECTBOBaAM Takue popmyabl, Kak «nullus videtur dolo
facere, qui sui iure utitur» (HUKTO He CUHTAETCd YIHHSIIOIIUM OOMaH, KTO OCY-
IIIECTBASIET CBO€ ITpaBO) M «qui jure suo utitur neminem leadit» (ToT, KTO HC-
IIOAB3YET CBOE IOPUAUYECKOE IIPaBO, HUKOMY He IIPUYMHSIET ITPOTHBOIIPABHOTO
Bpea), KOTOPBIX CTapaAUCh MPUAEPKUBATHCSI PUMCKHE IOPUCTBI. IT0, 6E3yCAOB-
HO, CBUIETEALCTBYET O TOM, YTO IIpoOAEMA 3A0YIIOTPEOAEHHUS ITpaBaMH yKe TOraa
IIPpU3HAaBaAaCh JOCTATOYHO CAOXKHOM, HEOMHO3HAYHON U IIPOTUBOPEYUBOH.

B maapnednieMm, yxxe B 3110Xy HoBoro BpeMeHH B paMKaxX IIaHIeKTHOH CHC-
TeMbI TepPMAaHCKO# IIPAaBOBOM CEMbHU MHCTHUTYT «3A0yIIOTPEOAEHUE ITpaBaMiu» OBIA
3adpukcupoBaH B ['epmaHcKoM ['pazkgaHckKoMm YaoxkeHuu (1896 r.) B Bume (puk-
CUPOBAHHOI'0 HHCTHUTYTA «IIIUKaHa» (0T HeM. schikane — KaBep3a) — «TaKO€e IIOAb-
30BaHHE COOCTBEHHOCTBHIO, KOTOPOE, IO CyTH, MOXKET HUMETb HMEHHO Ty IIEAb,
KOoTopasl MPUYUHSIET KOMY-AHOO HENMPUATHOCTE» [4]. TakuM oOpasoM, HIMKaHa
U IIPEACTABASIAQ COOOM co/epsKaHUEe HHCTUTYTOB «3AOYIIOTPEOAEHUS IIpaBOM?»
U «3A0YIIOTPeOAEHHE ITpaBaMH» OJHOBPEMEHHO, T.K. ITPAKTUYECKH ITPEAIIoAara-
AOCBH 00SI3aTEeABPHBIM HaAWYHUEM yIlepba U B TO XK€ BpeMsd aAbTepHATHBHAsI BO3-
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MOXKHOCTB «0€3BPEAHOTO» OCYIIECTBAEHHUS ITpaBa KOHKPETHOro AHIlla. Bo BTOpoii
noroBrHe XIX B. BO (ppaHILy3CKOM MOKTPUHE U CyneOHOH ITpaKTHUKE B paMKax
HUHCTHUTYIIMOHAABHOM CHCTEMBbI YaCTHOTO IIpaBa CTaAUu pa3AudaThbCs 3TH ABa I10-
HATHA: IIIMKAHA — B Ka4eCTBE 3AOYIIOTPEOAEHHUS MpaBaMH (Koraa CyObEKTHBHOE
IPaBO OCYIIECTBASETCS C UCKAIOYHUTEABHOM IIEABI0 MIPUYUHHUTL BPEN APyromy)
U «3A0yIIOTpebAEHHE MpaBOM» (KOT[a MPaBO OCYIIECTBASIETCH «C HapyIIEeHHEM
€ro IIpeaeAOB AHMDOO comep:kKaHUs»). IMEHHO IT03TOMY ITPaBHAO O 3A0YIIOTpebAe-
HHUHU IIPaBOM He ObIAO BKAIOYEHO B HOBYIO PeIaKIIHIO CT. 6 'pakmaHCKOro Ko-
nekca dpaHIUU, OMHAKO 3Ta CTaThsl IIOAHOCTBIO OTpaykasa MOHUMAaHUEe PpaH-
I[y3CKOH HOKTPHUHBI IPOOAEMBI 3A0yTIOTPEOAEHUS ITPaBaMU.

B koume XX — magase XXI BB. npobaemMa pasaHdeHUs 3THX HHCTHUTYTOB 0
CUX TIOP SIBASIETCS AUCKYCCHOHHOM, T.K. MHOTHE IOPUCTHI B ITPUHIIUIIE BBICTY-
Ial0T MPOTHB CYIIECTBOBAHUS HHCTHTYTOB 3AOYIIOTPEOAECHUS ITPABOM H 3A0-
yrmoTpebAeHHd IIpaBaMU HAU OaKe OTPHUIIAIOT €ro, Ipefsaras MOAHOCTBIO HC-
KAIOUUTE II. 1 ct. 10 u3 OO1eit yactu ['paskgaHckoro kogekca Poccuiickoit de-
nepauuu [2] (masee o Tekcty — 'K P®), KOTOpBIF MCXOAUT U3 COAEP:KAHUSA UH-
cTuTyTa ['epMaHCKOro IpaskJaHCKOTO VAOXKEHHUSI, IIPEACTABASIS COO0OM HE TOABKO
IMUKAHy, HO U 3A0ymoTpebAeHHe MpaBoM B HUHBLIX (hopmax. [Ipu 3ToM, B KOM-
MeHTapuu K [‘paxxmaHckomy Koaekcy Poccutickoit denepaniviu ITpUBOAUTCH
MHEHHE, YTO «3A0YIIOTPEOAEHHE ITPABOM CUHTAETCS OOABIIIMHCTBOM VUYEHBIX KaK
ocoboe TrpaxkIaHCKOe MIpaBOHAPYIIEHUE, CIIEIU(PUKA KOTOPOTO 3aKAIOYaETCs
B TOM, YTO JEHUCTBUS HaPYIIUTEAS (POPMAaAbHO OITUPAIOTCS Ha IIPaBoO, KOTOPOE eMY
IPUHAIAESKHUT, HO TIOCAE€ €r0 KOHKPETHOI'O OCYIIECTBAEHHS OHHU IIPHOOPETAIOT Ta-
Kue (popMy U XapaKTep, YTO 3TO ITPUBOAUT K HAPYIIIEHUIO ITPaB HHTEPECOB APYTUX
AUII, KOTOPbIE OXpaHsioTcs 3akoHoM» |5, c. 20]. Tak, A. B. Ky3smuna paccmatpu-
BaeT 3A0YIIOTPEOAEHHE IPABOM KaK «IIPEIEA OCYIIECTBAEHHS CYOBLEKTUBHOIO IIpa-
Ba, KOTOPBIM pacCUyuTaH Ha yAep:KaHHe ITOBEACHUS CyOheKTa IIPH OCYIIECTBAEHUH
€ro CyObEKTHUBHOIO IIpaBa B YETKO OIPaHUYNBAEMbIX paMKax» [15, c.74].

CaenyeT OTMETUTD, UTO MHCTHUTYT «3A0YIIOTPeOAEHHE IMpaBaMu» POPMAABHO
He 3akperniaeH B Koncturyuuu PP 1993 r. (masee — Koucruryius PP) [1], ogHa-
KO CT. 17 yCTaHOBAEHO, UTO OCYIIECTBAEHHE ITpaB U CBOOOM YEeAOBEKA UM Ipazk-
JaHWHAa He JOAXKHO HapyIlaTh IIpaBa U cBOOOABI ApyTrux AHIL. B ct. 201 Yroaos-
HOoro komekca Poccuiickoii Pemepanyu [3] COOep:KUTCSI YETKOE OIpPedeACHHE
IIOHSITHS «3A0YIIOTPEOAEHHE», TOABKO V3KE€ 3A0yIIOTPEOACHUS ITOAHOMOYHSIMHU
(mpaBaMM) KOHKPETHBIX CyOBEKTOB ITpaBa, UTO, Ha HaIll B3TASd, A0KA3bIBaeT
dakT CyIIeCTBOBAHUS 3THX MPABOBBIX IBACHUM U HEOOXOIUMOCTDH UX ITPABOBOTO
PETyAUPOBaHHUS HE TOABKO B IMYOAMYHBIX, HO U YACTHBIX OTPACALX IpaBa. Tax,
A. A. MaAMHOBCKUM OTMEYAET, UTO «3A0YIIOTPEOAECHHE MTPaBOM €CThb Takass pop-
Ma peasu3alluM IIpaBa B IIPOTUBOPEYHH C €ro HasHadyeHUEM, Yepe3 KOTOPYIOo
CYyOBEKT HAHOCHUT BpPE[ APYTHUM yYaCTHHKAM IIPAaBOOTHOIIEeHUi». [lo ero mue-
HHIO, HEKOTOPBIE 3AOYIIOTPEOAECHHUS IIPABOM CAEAYET OTHECTH K IIPaBOMEPHBIM
OEeSHUSM, a APYTrHue — K IIPOTUBOIIPAaBHEIM [16, c. 268]. OTMeuasda BOIpoC O CYIII-
HOCTHU 3AOYIIOTPEOAECHHUS MPABOM, ITPUBOIUTCH CAEAyIOIAs pOpMyAa-CBA3b I10-
HATHH: «AI000€ IIpaBOHAPYIIIEHHE (B IMIMPOKOM CMBICAE) IBASIETCS 3A0yIIOTPEDOAE-
HHEM IIPaBOM, HO He AI000e 3A0yYIIOTpeOAEHHE ITPABOM SIBASETCH IIpaBOHApPYIIIe-
Huem». Tak, C. A. KomapoB u B. A. PeBHOB B cBoeli pabore |[18] yka3pIBaIoOT, UTO
CyIbl YCTAHOBHUAU a0CTpPaKTHBIE, OMHAKO B TO XK€ BPEMsI KPUTEPUHU-OPUECHTHUPHI
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OASI BBIIBAEHHS 3AOVIIOTPEOAEHHS IIpaBaMU: HaIIPUMEpP, «CYOBEKT IIOCTyIIaeT
BOIIPEKH HOPME, IIPEAOCTaBALIOIIEN eMy COOTBETCTBYVIOIIEE IIpaBO; HE COOTHO-
CHUT TIOBEZlEHHE C MHTEpPecaMu OOIIECTBA U T'OCYAApPCTBA; 3A0yIIOTPEOAEHUE TTpa-
BOM MOIKET OBITH BBI3BAHO TaKUMHU OEHCTBUAMHU AUIIA, B PE3yAbBTATE KOTOPBIX
Apyrasi CTOPOHa HE MOTAa peaAnu30BaTh CBOU IIpaBa» U AP.

TakuM 00pasoM, 3A0yIIOTPEOAEHUE TTPABOM — 3TO JEeTHHUE YIIPABOMOYEHHOTO
AHIIA, KOTOPOE COBepIllaeTcs B hopMe MeHCTBULA HUAH 0O€3MeHCTBHUA IIPH OCYIIe-
CTBAEHUH €ro CyOBEeKTHBHOT'O IIpaBa B paMKaxX 3aKOHA, PE3YABTAThl KOTOPOTO
IIPEBBINIAIOT ITPENEAbl, YCTAHOBAEHHBIE 3aKOHOMATEABHBIM OPraHOM JIASI OCYIIIe-
CTBAEHHS IIpaBa B COOTBETCTBHUH C 3aKOHOM. A 3A0yIIOTpeOAEHHE MNpaBaMH —
HapyllleHHe IIpaB U CBO0OOJ HE TOABKO YEAOBEKa, T'paskIaHHHA, HO WU HAIUH,
pac, HapoZIOB U MHBIX OOIIIHOCTEH, ABASIOIIUMUCH CyObEKTaMH IIpaBa.

Ocobasa mpobaeMa 3aKAIOYAETCS B OIIPEAEACHUU ITPAaBOBBIX ITOCAEICTBUU
HapPYIIEeHUs [IPEIEAOB OCYIIIECTBAEHUSI CYObEKTaMH ITpaBa CYOBEKTHUBHBIX IIPaB.
Tak, B cAydyae HapyIIIEHHS (3A0yIIOTpeOAeHUsI) ITpaBa(oM) CYILIECTBYET ocobast OT-
BETCTBEHHOCTbD, IIPEAYCMOTPEHHAS I'PasKIaHCKHUM 3aKOHOIATEABCTBOM: B COOTBET-
crBUeE C 1. 2. cT. 10 'K PD cyny peKOMEeHOYIOT «OTKa3aTh AHILY B 3alllUTe IIPHUHAI-
AEXKAIIEr0 eMy IIpaBa» B CAydae, KOTZa AWUIIO0 00AamaeT IIpaBOM JAEHCTBOBATL TEM
WAHU UHBIM 00pa3oM, HO B ITPOIIECCE ITHUX AECHUCTBHUU ITPUYUHUA BPEI TPETBUM AU-
maMm. ToAKoBaHHE 3TOM HOPMBI HE OHO3HAYHO, YTO ITPUBOAUT HaA MPAKTUKE K OT-
Kas3y B 3alllUTe IIpaBa, BhIpazkaeMOI'o B Pa3AUYHBIX popMax, HaIpHUMep, OTKa3
B HCKe, [IPU3HAHHE CAEAKH HeIeHCTBUTEABHOM, a TaKzKe AHIIIEHHE IIpaBa.

Ellle B COBETCKOH IOPUCIIPYAEHIIUH 3TOMY BOITPOCY OBIAO ITOCBSAINEHO 3HA-
YUTEeAbHOE YUCAO pabot. Tak, B. C. BeAbIx yKa3bIBaa, 4TO «OTKAa3 B 3alllUTe ITpaB
SIBASIETCSI TPaKIaHCKO-IIPABOBON CAHKIIMEN IIPECEKAaTEABHOTO MOEHMCTBHS, I'AaB-
HOM IIEABIO KOTOPBIX SIBASIETCH ITPEKpallleHue npaBoHapylreHus» [11, c. 23]. Ilo
muenuio, O. C. Modde u B. I1. 'pubanHoBa, rAaBHOM XapaKTEPUCTHUKOM orpee-
AEHHOU CaHKIIUH CAYXKUT HaAWYMeEe HU3NIUX U BBICIIUX ITPEIEA MEP BO3IeHUCTBUS
rocymapctBa. «HUKHUM IpeneA CAaHKIIUM B BUE OTKa3a B 3alllUTe 3aKOHA — 3TO
OTKa3 B 3alllUTe KOHKPETHON (POPMBI OCYIIIECTBAEHUS ITpaBa, a BBICIIUH — OTKAa3
B 3alllUTe IIpaBa BOOOIIE, ITOCAE KOTOPOTO YIIPABOMOYEHHOE AHIIO ITOAHOCTBIO
yTpadyuBaeT IIpUHaZAeKallee emy rpaBso» [13, c.77-78].

CMmbICcA OTKa3a B 3aumre npaBa B KoHTekcTe cT. 10 'K P® cocroutr B TOM,
TIOAHOCTBIO AHIITUTH YEAOBEKA €T0 BOAH JIEHCTBOBATE «3A0YIIOTPEOUTEALHBIM» OOpa-
30M TOCyZIapCTBO HE MOXKET, HO OHO MOKET AWINMUTH 3alllUThl BHENTHUE ITPOSBAE-
HUS TAKOM BOAH, C IIEABIO HAIIPABUTH €€ B ITPABHUABHOE PYCAO (CBOEOOPAa3HbBIN aHa-
AOT OIIEKYHCTBA HaJ HEAEECITOCOOHBIMH, HO B OTAHMYHE OT AHUIIIEHHS OEECIIOCOOHO-
CTH B CAyYae 3AOYIIOTPEOAECHHS IIPAaBOM 3TO AEAAET HE OIIEKYH, a Cy/, XOTd U TOT,
U IPYTo# IIOAYYAIOT Ha 3TO IIOAHOMOYMS OT IIYOAMYHOM BAacTH). Takske MOZKHO
IIPOBECTU OIPENEACHHYIO ITapasiA€Ab C apPECTOM UMYVIIIECTBA, CYTh KOTOPOrO TaK>Ke
3aKAIOYAEeTCs B UTHOPUPOBAHHUH BOAHW COOCTBEHHHKA ITYOAMYHOM BAACTBIO B Kade-
CTBE CaHKIIUM 3a IIPOTUBOIIPaBHOE ToBeneHUe. CaeayeT MOMYEepPKHYTh, YTO 3A0-
yIoTpebAeHHE IIPABOM U 3A0VIIOTPEOAEHHE ITpaBaMH, KaK 1 AI000O€ APYroe IOPUIH-
YeCKU 3Ha4YUMOe MIEHCTBUE, CBSI3aHO C BBEAEHUEM OIIPEIEACHHBIX ITPABOBBIX ITO-
CAEICTBUH, HanboAee BasKHbIE U3 KOTOPBIX 3aKkperireHbI B cT. 10 'K Pd.

[lonBoass WUTOr, XO4YETCS €Ile pa3 OTMETHUTH, YTO Ha CETOAHSINHUN OeHb
B Poccuu dyeTko 0003Ha4Ye€H HPUHIIHII HEIOIIYCTHUMOCTH IIPABOBOTO 3A0YIOTPED-
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A€HHS U CYIIIECTBYET UHCTHUTYT 3allpeTa 3A0YIIOTPeOAEHUS IPaBOM, KOTOPBIH 1O
CBOEH MPaBOBOH MHPUPOAE MAOAXKEH HMMETh OTPAHHUYEHHYIO cepy ITPUMEHEHHS.
FAaBHOM NOPUYMHOM MOSBACHHUS MIPOOAEMBI 3AOYIIOTPEOAEHHS ITPABOM MOXKHO
CUHUTATh IMIPOBO3TAAINIEHHE ITPHUHIIUIIA HEOTPaHUYEHHOH CBOOOMABLI ITPABOOCYIIE-
CTBAEHHSI, TIOCKOABKY abCOAIOTHAs cBOOOIA, IIpeaocTaBAsIeMasi IIPHU BhIOOPE CIIOCO-
0a oCyIecTBAEHUS YEAOBEKOM CBOETO ITpaBa, He MOXKET He ITPHUBECTU K ITPUYHHE-
HUIO Bpeda HHTepecaM ApyTux Auil. I[IpemcraBadgercsa BepHbIM MHeHUe B. II. Ka-
MBIIIAHCKOIO, KOTOPBIM yKa3bIBAET, YTO «3A0YIIOTPEOACHUE IIPABOM SBASETCS
KOMIIAEKCHBIM IIPaBOBBIM SIBAEHHEM», SIBASSICb C OJHOM CTOPOHBI, ITPABOBBIM
OTrPaHUYEHHEM B KadeCTBE AAE€MEHTa ITPaBOBOTO PETYAUPOBAHUS, a C APYrou
CTOPOHBI, OTPaHHUYEHUEM CYOBEKTUBHOIO I'PaZKIaHCKOTO IIpaBa [14].

[IpaBOBOE peryAupoBaHUE HHCTUTYyTaA «3A0yIIOTpebAeHHE IMpaBOM» B CHUCTE-
Me ITpaBa B CUCTeMe 3aKOHOoAaTeAbCTBa Poccuiickoil demepalivu mmpecTaBAsSIeT-
cs ocobol 3agadeii, T.K. TpebyeT meTasbHOrO M3y4YeHHsS U 0oAee 4eTKOH IIpaBo-
BOU peraaMeHTAallUH B U3MEHSIOIIUXCS YCAOBUSX OHAAWH M opAaliH HNPOCTpaH-
CTBa, YTO MO3BOAUT H30eXKaTh HE3aKOHHOrO 00Xoaa 3aKOHA, HCIIOAB30BaHUSA
CBOUX CYOBEKTHBHBIX IIPaB «BO 3A0» APYTHM AHWIIAM, B TOM YHcCAe B MHTEpHeT-
POCTPAHCTBE. YCTpaHeHHe NPobeA0B B IPHUMEHEHHUH OTBETCTBEHHOCTH 3a pas-
AWYHBIE 3A0YIIOTPEOAEHUSI M paCHIMPEHUE CIIUCKA CAHKIIUU ITOMOIKET CTabUuAU-
3UPOBATh OOIIIECTBO U 3allUTHUTH IIpaBa, CBOOOIBI ¥ 3aKOHHbIE UHTEPECHI IpPazkK-
JaH OT HE3aKOHHBIX ITOCATATEABCTB.
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Abuse of law: concept and legal consequences
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Annotation. Today, abuse of right is considered in all areas of legal activity with-
out exception (constitutional, family, labor, civil law, etc.) and finds its manifestation
at all stages of the civil regulation mechanism (in law-making and law enforcement),
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where the behavior of the subject is associated with the implementation of subjective
rights and legitimate interests. When abusing the rights, one should understand those
cases when a person endowed with a subjective right, when exercising it or when re-
questing his protection, performs actions aimed not at realization or protection, but at
finding a goal to harm another person or violate other legitimate interests. This article
analyzes the concept of “abuse of rights”, and also provides a retrospective and com-
parative analysis of abuse of rights.

Keywords: abuse of rights, denial of right protections, form of exercise of law,
lawful act.

In modern conditions of state and legal development, the problem of abuse
of law is considered as one of the key problems of the theory of state and law.
Recently, it has become more and more relevant. This is confirmed by exam-
ples from judicial practice [6, 7, 8, 9] and the unfolding scientific discussion on
this topic. It should be noted that in the changing legal reality, the transition to
digital technologies, telemedicine technologies and artificial intelligence tech-
nologies, human and civil rights are becoming the most vulnerable from the
point of view of abuse, as evidenced by the increasing number of cases of
abuse of rights.

The low legal culture of the population can be one of the reasons for such
growth, as well as the ability of the subject of the right to use the opportunities
provided by law in order to satisfy personal interests to the detriment of public
interests. In this regard, due to the ambiguous understanding and awareness
of the importance of following moral and ethical dogmas, the presence of con-
tradictions and gaps in the current legislation, the emergence of the possibility
of abuse of law becomes almost common practice, both at the ordinary and
professional level of legal awareness.

In the scientific literature of recent years [10, 17], the fairness and appro-
priateness of the well-known principle “everything is allowed that is not prohi-
bited by law” in the system of law and the system of legislation is questioned.
In modern legal reality, the line between legitimate and unlawful behavior, ap-
propriate, possible and prohibited, begins to blur. So, O.I. Andreeva in his work
[10, p. 9-10] gives examples of two points of view regarding this principle. One
of them provides an opinion, which is also supported by the Constitutional
Court of the Russian Federation, that this principle is an axiom. Others believe
that it is necessary to establish the rules for the implementation of human
rights in accordance with the principle “everything that is directly prescribed
by law is allowed”.

In the scientific literature, there is no consensus on the essence, types
and characteristics of the subinstitution “abuse of rights” and the institute of
“abuse of rights” [12], therefore, in order to distinguish them meaningfully, it is
necessary to define the latter as a special phenomenon of legal reality, within
which, in our opinion, we should also talk about the subinstitution of abuse of
specific rights of a specific subject of law. Abuse of law and abuse of rights dif-
fer not only in the subject-object composition, but also in the content of a spe-
cific legal relationship, within which these legal phenomena occur.

The problem of abuse of law originates in ancient Rome, while in the doc-
trine of private law there was still no clear distinction between abuse of rights
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of persons and abuse of law as a law. Roman lawyers were confronted with the
fact that the entitled subject was using his rights to the detriment of others or
causing them harm. The term “abuse” (the use of law for evil) was used many
times in the Laws of XII Tables, however, the prohibition on the use of the right
“for evil” as a rule was not used as a rule. Moreover, in Roman law there were
such formulas as “nullus videtur dolo facere, qui sui iure utitur” (no one is con-
sidered cheating, who exercises his right) and “qui jure suo utitur neminem lea-
dit” (one who uses his legal law, does not harm anyone), which Roman lawyers
tried to adhere to. This, of course, indicates that the problem of abuse of rights
was already recognized as quite complex, controversial and controversial.

Later, already in the epoch of modern times, within the pandecto system
of the German legal family, the institution of “abuse of rights” was recorded in
the German Civil Code (1896) in the form of a fixed institution of “chicane”
(from German schikane — trick) — “such use property, which, in fact, can have
exactly the goal that causes trouble for someone” [4]. Thus, the chicane was
the content of the institutions of “abuse of law” and “abuse of rights” at the
same time, since in practice; it was assumed that there was an obligatory pres-
ence of damage and at the same time an alternative possibility of “harmless”
exercise of the right of a particular person. In the second half of the XIX cen-
tury. in French doctrine and jurisprudence within the institutional system of
private law, these two concepts began to differ: chicane — as an abuse of rights
(when a subjective right is exercised with the sole purpose of causing harm to
another) and “abuse of law” (when the right is exercised “in violation of its lim-
its or content”). That is why the rule on abuse of right was not included in the
new edition of Art. 6 of the French Civil Code, however, this article fully reflect-
ed the understanding of the French doctrine of the problem of abuse of rights.

In the late XX — early XXI centuries the problem of distinguishing between
these institutions is still debatable, since many lawyers, in principle, oppose
the existence of institutions of abuse of rights and abuse of rights, or even deny
it, proposing to completely exclude paragraph 1 of Art. 10 of the General Part of
the Civil Code of the Russian Federation [2] (hereinafter referred to as the Civil
Code of the Russian Federation), which proceeds from the content of the insti-
tution of the German Civil Code, representing not only a chicane, but also an
abuse of law in other forms. At the same time, in the commentary to the Civil
Code of the Russian Federation, the opinion is given that “abuse of the right is
considered by the majority of scientists as a special civil offense, the specificity
of which is that the actions of the violator are formally based on the right that
belongs to him, but after its concrete implementation they acquire such a form
and character that it leads to a violation of the rights of interests of other per-
sons, which are protected by law” [5, p. 20]. So, A. V. Kuzmina considers abuse
of law as “the limit of the exercise of subjective rights, which is designed to re-
strain the behavior of the subject while exercising his subjective right within
a clearly limited framework” [15, p.74].

It should be noted that the institution of "abuse of rights" is not formally
enshrined in the Constitution of the Russian Federation of 1993 (hereinafter —
the Constitution of the Russian Federation) [1], however, Art. 17 established
that the exercise of human and civil rights and freedoms should not violate the
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rights and freedoms of others. In Art. 201 of the Criminal Code of the Russian
Federation [3] contains a clear definition of the concept of "abuse", only already
abuse of the powers (rights) of specific subjects of law, which, in our opinion,
proves the existence of these legal phenomena and the need for their legal
regulation not only in public, but and private branches of law. So, A. A. Mali-
novsky notes that “abuse of the right is such a form of exercising the right,
contrary to its purpose, through which the subject harms other participants in
legal relations”. In his opinion, some abuse of the right should be attributed to
lawful acts, while others — to illegal [16, p. 268]. Noting the issue of the essence
of abuse of law, the following formula-relationship of concepts is given: “any
offense (in the broad sense) is an abuse of law, but not every abuse of right is
an offense”. So, S.A. Komarov and B.A. Revnov in their work [18] point out that
the courts established abstract, but at the same time, benchmark criteria for
identifying abuse of rights: for example, “the subject acts contrary to the rule
that gives him the appropriate right; does not correlate behavior with the inter-
ests of society and the state; abuse of the right can be caused by such actions of
the person, as a result of which the other party could not exercise its rights”, etc.

Thus, abuse of law is an act of an authorized person, which is committed
in the form of an action or inaction in the exercise of his subjective right within
the framework of the law, the results of which exceed the limits established by
the legislative body for the exercise of the right in accordance with the law. And
abuse of rights is a violation of the rights and freedoms of not only a person,
citizen, but also nations, races, peoples and other communities that are sub-
jects of law.

A special problem lies in determining the legal consequences of violation of
the limits of the exercise of subjective rights by the subjects of law. So, in case
of violation (abuse) of the right (s), there is a special responsibility provided for
by civil legislation: in accordance with paragraph 2 of Art. 10 of the Civil Code
of the Russian Federation, the court is recommended to “deny a person protec-
tion of his right” in the case when the person has the right to act in one way or
another, but in the process of these actions caused harm to third parties. The
interpretation of this provision is not unambiguous, which in practice leads to
the denial of protection of the right, expressed in various forms, for example,
rejection of a claim, recognition of the transaction as invalid, and also depriva-
tion of the right.

Even in Soviet jurisprudence, a significant number of works were devoted
to this issue. So, V.S. Belykh pointed out that “the refusal to protect rights is
a civil sanction of a preventive action, the main purpose of which is to stop the
offense” [11, p. 23]. According to O.S. Ioffe and V.P. Gribanov, the main charac-
teristic of a certain sanction is the presence of lower and higher limits of meas-
ures of state influence. “The lower limit of sanctions in the form of a refusal to
protect the law is a refusal to protect a specific form of exercising a right, and
the highest is a refusal to protect a right in general, after which the entitled
person completely loses his right” [13, p.77-78].

The meaning of the refusal to protect the right in the context of Art. 10 of
the Civil Code of the Russian Federation is that the state cannot completely
deprive a person of his will to act in an "abusive" way, but it can deprive the
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protection of external manifestations of such a will, in order to direct it in the
right direction (a kind of analogue of guardianship over the incapacitated, but
unlike deprivation legal capacity in case of abuse of the right is done not by the
guardian, but by the court, although both are authorized to do so by the public
authorities). You can also draw a certain parallel with the seizure of property,
the essence of which also lies in ignoring the will of the owner by the public au-
thorities as a sanction for unlawful behavior. It should be emphasized that abuse
of rights and abuse of rights, like any other legally significant action, is associated
with the introduction of certain legal consequences, the most important of which
are enshrined in Art. 10 of the Civil Code of the Russian Federation.

Summing up, I would like to note once again that today in Russia the
principle of inadmissibility of legal abuse is clearly defined and there is an in-
stitution of prohibition of abuse of law, which, by its legal nature, should have
a limited scope of application. The main reason for the emergence of the prob-
lem of abuse of rights can be considered the proclamation of the principle of
unlimited freedom of exercise, since the absolute freedom provided in choosing
the way a person exercises his right cannot but lead to harm to the interests of
others.

The opinion of V.P. Kamyshanskiy seems to be correct, who points out
that “abuse of law is a complex legal phenomenon”, being, on the one hand,
a legal restriction as an element of legal regulation, and on the other hand, a
restriction of subjective civil law [14].

Legal regulation of the institution of "abuse of law" in the system of law
and the system of legislation of the Russian Federation is a special task, since
requires a detailed study and clearer legal regulation in the changing condi-
tions of online and offline space, which will avoid illegal circumvention of the
law, the use of their subjective rights "for evil" to others, including in the Inter-
net space. Eliminating gaps in the application of responsibility for various
abuses and expanding the list of sanctions will help stabilize society and pro-
tect the rights, freedoms and legitimate interests of citizens from illegal en-
croachments.
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OTAEALHBIE ACMEKThI B3AHMOAEHCTRHA MPABOROH
H MOAHTHMECKOH KYALTYPhI

K.K. ITposnna’

AHHOTanmusa. B craTbe paccMaTpHUBalOTCa TaKHe (PeHOMEHbI OOIIeCTBEHHOM KM 3-
HU, KaK IIpaBoBas U IIOAUTHYECKas KyAbTypa. AHaAU3UPYIOTCS HUX IIOHATUS, paccMaT-
PHUBAIOTCH CXOXKHE U OTAMYUTEAbHBIEe 4epThl. MlccaeqoBaHue MJaHHBIX SBA€HUN IT03BOAS-
€T yTBepXkaaTh 00 UX B3aUMOAEHCTBUU MeKAy coboil U B psae cAydaeB BO3MOXKHOCTHU
BBIZICA€HHS [TIOAUTHUKO-ITPABOBOH KYABTYPHI.

KaroueBble CAOBa: IIpaBoO, IIOAUTHKA, IIpaBoBasd KyAbTypa, IIPaBOCO3HAHUE, I10-
AUTHYECKas KyAbTYypa.

yABTypa (0T AaT. «cultura» — Bo3aeAbIBaHUE, IT03IHEE — BOCIIUTAHUE,

obpazoBaHMte, pa3BUTHE, IOYNUTAHUE) — [IOHSITHE, UMEIOIee OTPOM-

HOE€ KOAHWYECTBO OIIPENEACHHUN M HHTepIperainuii. HeorbeMaeMbIM

KOMIIOHEHTOM ITPaBOBOI'O AE€MOKPATHYECKOIO TOCyJapcTBa TaKXKe

BBICTYIIaeT KyAbTypa, HO B Ooaee CHelN(PUIHOM ee IIOHHUMAaHUH,
a UMEHHO, IIpaBoBad KyAbTypa. MccaemoBaHUIO 3TOro (peHOMeHa IIOCBLIIEHO
OOABIIIOE KOAMYECTBO HAyYHBIX PaboT, BKAIOYAd CTATbH, AUCCEPTAIIMU, MOHO-
rpacduu u 1p. [4, 5, 6, 7, 8, 10].

JuHaMHUYHO H3MEHIIOINEeCcS COBPEMEHHbIE OOIIeCTBEHHbIE OTHOIIEHUS
CBHUIETEABCTBYIOT O TOM, YTO HApdAy C IIPaBOBOM KYABTYpPOH BazKHOM 4YaCTBIO
ob1iecTBa BBICTYIIA€T M IIOAUTHYECKas KyAbTypa. MccaemoBaHMe KOHKPETHBIX
aCIIeKTOB HX B3aHMOJAEHCTBHA B HACTOSIIEE BPEMS IIPEACTABAIETCS aKTyaAb-
HBIM U TPeOyoImM 0oaee TToApOOHOTO U3yIEeHUS.

B TeopeTnyeckKod IOPHUCIPYACHIIMHU BOIIPOCAM IIPABOBOH KYABTYPBI YOEAS-
AOCH U IPOMOAXKAET YAEASITHCA HEMaAO€ BHUMAaHHE, B CBA3HM C YEM BBIACASETCH
JOCTAaTOYHO DOABIIIOE KOAMYECTBO TPAKTOBOK NJAHHOTO SIBA€HU.

B konie XX Beka o[ IIpaBOBOHM KYABTYPOH ITOHHMMAaAOCH OOYCAOBAEHHOE
BCEM COLIMAABHBIM, JYXOBHBIM, IOAUTHYECKHM U SKOHOMHUYECKHM CTPOEM Kade-
CTBEHHOE COCTOSIHHE IIPAaBOBOM KU3HU OOIIECTBa, BhIpAKAaIOIeecsd B JOCTUTHY-
TOM YpPOBHE Pa3BUTHUS CYOBEKTa (JYEAOBEKa, PA3AWYHBIX T'PYIIII, BCETO HaceAe-
HHSI), a TaK¥Ke€ CTEIIEHH TapaHTHPOBAHHOCTHU TOCYyAapCTBOM H TIparkIaHCKUM
ob1IecTBOM IIpaB U CBOOOJ YeaoBeka [12, c. 73].

OauH U3 OCHOBOIIOAOZKHUKOB TE€OPHH ITpaBoBOH KyAbTyphbl B. II. CaabHUKOB
YTBEPKIAET, 4YTO IpaBoBad KyAbTypa — 3TO COBOKYIIHOCTb BCEX IT03UTHBHBIX
KOMIIOHEHTOB ITPaBOBOH [AEITEABHOCTH B €€ peasbHOM (QDyHKIITMOHHPOBAHHH, BO-
IIAOTHUBILIAS JOCTUXKEHUI IIPAaBOBOM MBICAH, IOPUAUYECKON TEXHHUKH U IIPAKTUKU
[11, c. 508].
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®CHH Poccuu (r. Pazans). E-mail: baklanova.ksenia@mail.ru

57


mailto:baklanova.ksenia@mail.ru

2(118)-2029 KpHanveckan muican

YuyeHBIMU IIpeajsararoTcss U O6oaee meTasbHBbIE olpeneAaeHus. Harpumep, mpa-
BOBasi KYABTypa €CThb «HMCTOPUYECKH CAOKHMBIIIASICH, OOyCAOBA€HHAS SKOHOMMYE-
CKHUM, IIOAUTHYECKHM, COIIMAABHBIM M AyXOBHBIM YPOBHEM pa3BUTHs OOIlecTBa
Pa3sHOBHIHOCTb KyABTYPbI, KOTOpasi MaTeprasn3yercs B (hOpMHUPOBAHUH, IIepenade,
COXPaHEHUH IIPaBOBbIX IIEHHOCTEN, CAYKAIIIUX OPUEHTHUPOM IOPHUANYECKHU 3HAUYHMO-
ro IOBEAEHMsI, U IIpeACTaBAsIeT CO0OM KadeCTBEHHOE COCTOSIHHE IIPaBOBOM CHCTe-
MBI, CTEIIeHb ITPABOBOTO Pa3BUTHS AMYHOCTHU U ob1ectBar [10, c. 17].

A.C. BoupapeB 0co00 MOMYEPKUBAET, YTO «IIPaBOBasi KyAbTYpa €CTh IIPaBOBOE
CBOMCTBO CyOBeKTOB IpaBa. OHa eCTh CTeNeHb UX IIPaBOBOM Pa3BHUTOCTHU, IIPaBO-
BOTO COBEpIIEHCTBA, VYPOBEHb MX CIOCOOHOCTEY Ka4dyeCTBEHHO TBOPHUTH
U 3¢pPEKTHUBHO HCIIOAB30BATh HEOOXOAUMEBIE IIPABOBBIE€ CPENCTBA JIAS TOCTHUKEHUS
CBOUX IIpaBOMEPHBIX IleA€M, CBOMX IIpaBOMEPHBIX HHTEPECOB M IIOTpebGHOCTeH
U BOIIAOLIAIOIIHMX 3THU CBOU CIIOCOOHOCTH B COIIMAABHO-IIPABOBYIO aKTHBHOCTE» [4].

C.A. KomapoB cYuTaeT, 4TO IpaBoBasi KyAbTypa — 3TO COBOKYIIHOCTH ITPE-
CTaBAE€HUU TOW HMAM WHOH OOILIHOCTHU AIOZIEH O IpaBe, €ero peasu3allu, O Oes-
TEABHOCTHU I'OCYyZIapCTBEHHBIX OPraHOB, JOAXKHOCTHBIX AUIL [9, c. 416-417].

Takum oOpa3om, mpaBoBasl KyAbTypa — CIIEMU(PUUECKHH II0Ka3aTeAb YPOB-
HS pa3BUTHs KaK 0OIlleCcTBa B IIEAOM, TaK U OTAEABHOH AWYHOCTH B YACTHOCTH.
B maHHBIX IOHATHAX YKasblBaeTCsd Ha TO, YTO IIpaBoBasi KyAbTypa — He 060co06-
AE€HHOE SsIBAEHHE, a B3aUMOCBS3aHHOE C APYTUMH cdepaMH H oTpazKalrollee
U COIIMAABHO-3KOHOMHUYECKHM, U IMOAUTUYECKHUM, U AYXOBHBIN yPOBEHL pa3BHU-
TULI OOIIIECTBA.

Hapsany c nmpaBoBO#l KyABTYpPOH CYILECTBYET M IIOAUTHYECKAs KyAbBTypa.
[anubiii TepMuH BriepBble nogBuAcad B XVIII Beke B Tpymax HEMEIIKOTO (PHUAO-
coda U. l'epnepa. B coBpeMeHHOM NOHUMAaHUU «IIOAUTHUYECKAasl KyAbTypa OIpe-
JEeAdeTCs KaK CHCTeMa HWHAWBUAYAABHBIX U KOAAEKTHUBHBIX yCTAHOBOK, COIIH-
AABHBIX HOPM U HPaBCTBEHHBIX IIEHHOCTEH, 00bI4aeB U YMOHACTPOEHHH, CIIOCO-
60B 1oBeEeHUS U AEITEABHOCTH CyOHEKTOB IIOAUTHYECKUX OTHOIIIeHUH. B nonga-
THE MTOAUTHYECKOH KYABTYPBI BXOAAT 3HAHUS U IIPENCTaBACHHs, KOTOPHIMH 00-
AQIAIOT Pa3AWYHBIE CAOU OOIIleCTBA II0 BOIIPOCAM IIOAUTHKM» [8, c. 21].

B nHazBaHuu paccmaTpuBaeMbIX (PEHOMEHOB VXK€ 3aKPENA€HO OCHOBHOE
pazanyue. B onHOoM caydae, cdepa AedcTBUS — IIpaBO, B APYIOM — IIOAHWTHKA.
[IpaBoBast KyAbTypa BKAIOYAeT B ce0sl IIpaBOBBLIE 3HAHHS, COOTBETCTBYIOIIEE
HOpMaM IIpaBa MOBEAEHUE, OTPasKaeT NJOCTUTHYTBHIM ypOBEHb pPa3BUTHL IIPaBO-
CO3HaAHU4 W IIPaBOBOM aKTUBHOCTH rpaxkaaH. Bropad paccmarpuBaemas pas-
HOBUIHOCTH OXBAaTbIBAeT HEIIOCPEACTBEHHO ITIOAUTHYECKYIO chepy KHU3HHU 00IIe-
CTBa: MOAUTHYECKHE 3HAHUS, [OAUTHYECKHE IIEeHHOCTHBIE OPHEHTAIIUH, YOeIK-
[E€HUS U OCHOBaHHbIE Ha HUX HOAUTHYEeCKHE aeticTBUd. C OqHON CTOPOHBI, IIPO-
CA€KMBaeTCs deTKas I'paallyid, ¢ APYTro¥ CTOPOHBI, 0oA€e MEeTAABHOE HCCAEIO0-
BaHUE IIO3BOALET BBIAEAUTH COOTBETCTBYIOIIHME ACIEKTBHI B3aUMOAEHCTBUA II0-
AUTHUYECKOU U IIPABOBOU KYABTYD.

[IpaBo peryAupyeT OCHOBHBIE CPepbl JKH3HH OOIIIECTBA, B TOM YHCAE U II0-
AUTHYECKyI0. HeBO3MOXKHO paccMaTpuBaTh B IIEAOM IIOAHTHYECKYIO cepy
KHU3HHU obIiecTBa 060cobaenHo. Hammpumep, AesaTeABHOCTE OOIIECTBEHHBIX O0BE-
OUHEHUN peraaMmeHTHupyeTcsa PenepasbHbIM 3aKOHOM OT 19 maa 1995 r. Ne 82-93
(pem. or 02 mexkabps 2019 r.) «O6 oOmIecTBEHHBIX O0BEAUHEHUAX» [3], KOTOPBIH
B CT. 7 3aKperAsgeT OpraHU3aIlMOHHO-IIPABOBBIE (DOPMBI OOIIECTBEHHBIX O0BEIY-
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HeHUH: 1) obliecTBeHHAas opraHu3alivsd; 2) oblecTBeHHoe OBUXKeHue; 3) obIecT-
BeHHbIN (PoH; 4) oOIeCTBEHHOE yYpexKOeHHe; S5) opraH obOIIeCTBEHHOH camo-
[edATeAbHOCTH; 6) IoAuTH4YecKas HapTus. [leaTeAbHOCTb OOIIEeCTBEHHBIX OOBbe-
OUHEHUH OCHOBBIBAETCS Ha IIPUHIIUIIAX NJOOPOBOABHOCTH, PaBHOIIPABUSI, CaMO-
yIpaBA€HUS U 3aKOHHOCTU. OOIleCTBEHHbIE 00beIUHEHUsST CBOOOAHBI B OIpee-
A€HUU CBOel BHyTpeHHeH CTPYKTYpbI, lleAael, OpM U METOAO0B CBOEU NesaTeAb-
HOCTH. [JaHHBIM HOPMATUBHBINA [IPABOBOM aKT HE TOABKO AETAAU3UPYET KOHCTHU-
TYLIHOHHOE IIPaBOo I'paKaaH Ha 00beUHEHUS A 3alllUThl MHTEPECOB, HO U CIIO-
COOCTBYyET peasn3alluy OAUTHYECKHUX ITPaB 1 CBOOOLI.

Heobxonmnmo ormeTuTh PenepasbHblii 3aK0H OT 11 mroasa 2001 r. Ne 95-93
(pem. or 02 mekabpa 2019 r.) «O moauTHYECKHX HNapTuax» [2]. B paccmarpuBae-
MOM KOHTEKCT€ BaKHBIM SIBASIETCS YKa3aHHe Ha HeoOXOAMMOCTb rocyJapCTBEH-
HOM perucTpanuy noAuTudeckod naptuu (ct. 15). Toabko npodas faHHYIO IIPO-
LHeaypy, HOAUTHYECKad IapTHsS MOXKET OCYIIECTBASTH CBOIO [OESITEAbHOCTH
B IIOAHOM oO0beMe. Takum obpa3oM, AedTEeABHOCTh OTHUX U3 CYOBEKTOB IIOAUTH-
4eCcKOM cpeprl 3KU3HU 00OIIeCTBA CTPOr0 pPeraaMeHTHpPOBaHa IIPaBOM.

[To muenuio B.B. [lenucoBa, popMupoBaHUE MHOAUTHYECKONH KYABTYpPbI —
JAUTEABHBIH ITPOIIECC, «OIIPENEASIONIYI0 POABb 34€Ch UI'PAlOT NOCTUTHYTBIM ypo-
BEHb COI[MAABHO-OKOHOMUYECKOTO Pa3BUTHUS O0lIeCcTBa, MaTepHasbHas U 3aKO-
HoZaTeAbHasl O00ECIIE4eHHOCTh OCYIIECTBACHUS IMOAUTHYECKHUX M TPaskIaHCKHX
IIpaB, CTeIleHb 06pa30BaHHOCTH U IIPaBOBOY IpaMOTHOCTH HaceAeHUs (8, c. 21].
[TomuepkuBaeTcs 3HaYEHUE IpaBa B 00OIIeM A (POPMUPOBAHUS TOAUTHIECKOU
KYABTYPBI. AHAAU3UPYS IMTOHATHS IPaABOBOM KyABTYpPBI, TaK K€ HEOOXOOUMO OT-
METHUTH B3aUMOCBSI3b C IIOAUTHYECKOH c(pepoii :KM3HHU 0O0IIIeCTBAa.

HecoMmHeHHO, paBo BBICTYIIAET HEOOXOAMMBIM (PyHAAMEHTOM, peraamMeH-
TUPYIOIIUM BO MHOTOM IIOAUTHYECKYIO JKU3HBL oOmlectBa. Ho mepemaereHue
IIPaBO U IIOAUTHUKH YaCTO HACTOABKO TECHO, YTO Pa3/IEAUTh IIOAUTHYECKYIO U IIpa-
BOBYIO KYABTYPY ObIBa€T JOCTATOYHO CAOKHO.

B kauecTtBe npuMepa IIpUBEAEM TAKON Ba*KHEUIIUN UHCTPYMEHT y4dacTUd
rpaskziaH B ITIOAMTHYECKOM JKHM3HHM CTpaHbl, Kak BbIOOphI. CT. 32 KoHCcTUTYyLIMH
Poccuiickoit ®enepaliuu 3akperageT IpaBo rpaxkaaH u3bupaTb U ObITh U30paH-
HBIMH B OpraHbl IOCyJapCTBEHHOHM BAACTH W OpPraHbl MECTHOIO CaMOyIIpaBAe-
HU¢, a TaK¥Ke y4acTBOBaTh B pedepeHayme. HecoMHeHHO, CyOBEKTHUBHOE IIPABO
rpaskJjaHUHa — 3TO BuA U M€pa BO3MOXKHOTI'O ITOBEAEHUL, U KaXKblil BIIpaBe pe-
1aTh CAMOCTOITEABHO, BOCIIOAB30BaThCd UM HAU HeT. [loaaraem, 4To y Kazkaoro
rpaskJaHUHa JOAXKHO CPOPMUPOBATHECS YCTOMYHBOE yOeKeHHe B HEOOXOOUMO-
CTHU HCIOAB30BaHUS JAHHOTO CYOBEKTHBHOIO IHpaBa. K coxaseHUI0, HepemKo
IIPUXOOUTCS HabAIOOATh MPEeHEeOPEeKUTEeAPHOE OTHOIIIEHUE K IIPEeIOCTaBAEHHOMY
KOHCTUTYLIMOHHOMY IIpaBy, XapaKTE€PHU3YIOIEeCss OTCYTCTBHEM NOAYKHOIO IIOHU-
MaHHdg BayKHOCTH JAEMOKpPaTHYECKHX ILeHHocTed. B maHHOM caydae, BO3MOIKHO,
TOBOPUTH O ABYX BHAX IIPEHEOPEKEeHUs: BO-IIEPBBIX, AHUII0 CO3HATEABHO UTHOPH-
pyeT mpaBo u30UpaTh M BOOOIIE HE ITPUXOAUT B [EHb I'OAOCOBAHHS Ha H30Hpa-
TEABHBIH y4aCTOK, BO-BTOPBIX, AUIIO YIaCTBYeT B BbIOOpax, HO JeAaeT CBOM BbIOOD
HeoOyMaHHO, He ITPOaHaAU3NPOBAB OCHOBHEIE IIPOTrPAMMHBIE TTOAOKEHHUS KasKI0-
ro u3 KagauaaToB. CyOBEKT IPOABASIET IIPE3PUTEABHOE, HEYBa’KHUTEABHOE OTHO-
IIeHHe K CBOeMy IIpaBy HU30MpaTh, BEPOSITHO, M IIAaCCUBHAd, U aKTHUBHad opMa
TAKOTO IIpeHeOpesKeHNT HAHOCUT OOABIITUH Bpe 0OIIIeCTBEHHBIM OTHOIIICHUSM.

59



2(118)-2029 KpHanveckan muican

[loaaraeM, B pacCMaTpPHUBAEMOM CAydae AOCTATOYHO CAOXKHO Pa3rPaHUYUTE,
HU3KHUHU YPOBEHD IIPABOBOM MAH IIOAMTHYECKON KYABLTYPBI I'PaxKiaH AEMOHCTPHUPY-
€T JaHHbBIH IIPHUMep, IIOCKOABKY, C OTHOH CTOPOHBI — IIpaBo N30UpaTh, yIacTBOBATH
B pedpepeHayMe — 3aKpenaeHHoe KoHcTuTylel nmpaBo, IpeHedperass UM, CyObeKT
IIPOABALET HU3KHH YPOBEHBb MMEHHO IIPABOBOM KYABTYPBI, C APYIOM CTOPOHBI —
BbIOOPBI IIPENCTABASIIOT COOOM OAMH M3 OIPEAEASIONINX HHCTPYMEHTOB Y4acTUS
rpaskfiaH B IIOAUTHYECKOH KWM3HU CTpPaHbBI, [I03TOMY HedBKa Ha H30HMpaTeAbHBIH
y4acCTOK OTPazKaeT CTEIEHb Pa3BUTHUS IIOAUTHYECKON KYABTYPBI.

OgHUMU U3 TTIOAUTHUYECKHUX AEHCTBUMN BBICTYIHAIOT pa3AWYHbIE MUTHHIH, CO-
Opanud, nrecTBud. [JJaHHOE IPABO SIBASIETCS KOHCTHUTYIIMOHHBLIM (cT. 31 KoHCcTH-
Tyuuu P®) u perasusupyerca PemepasbHbBIM 3aKOHOM OT 19 wuioHnsa 2004 r.
No 54-®3 (pex. or 11 okrabpa 2018 r.) «O cobpaHUaX, MUTHHIaX, JeMOHCTpa-
IUSIX, IIEeCTBUSIX U IMHKeTUpoBaHUAX» [1]. [IpoBeneHme mMyOAMYHOTO MEPOIPHUS-
THSI CTPOTO peraaMeHTHpoBaHo. OAHUM H3 TpeOOBaHUM K OpraHu3anuu Monob-
HBIX MEPOIIPUATHHN OTHOCHUTCSH OIIOBENIEHNE BO3MOXKHBIX YIACTHHUKOB IIYOAUYHO-
ro MEPOIPHUATHL U IIoga4Ya YBEIOMAEHUS O IIPOBEAECHUH IIyOAMYHOTO MEPOIIpUs-
THUSI B COOTBETCTBYIOIINH OpraH MCIIOAHUTEABHOU BAAcCTH CcyObeKTa PoccuiicKoit
denepanui UAU OpraH MECTHOI'O CaMOYIIpaBAE€HHUS (CT. 4). YBeZOMAEHHE O IIPO-
BEIEHUU ITyOAMYHOTO MEPONIPHUSTHS IIpefcTaBAseT coOO0H MOKYMEHT, IIOCPEeACT-
BOM KOTOPOTO OpraHy HCIIOAHHUTEABHOM BAacTH cybbekTa Poccuiickoit Penepa-
IINY UAW OpPraHy MECTHOI'O CaMOYIIPaBAE€HHS B yCTAHOBAEHHOM IIOPSOKE CO00-
maetrcss HHQOPMAaIlUsa O IPOBEAEHUHN IIyOAMYHOIO MEPOIPHULATHS B IIEASIX obec-
IIe4yeHUsd IPU ero IPOoBeAeHUN 0€30I1aCHOCTU U IIPaBOMIOPAaKA.

denepasbHbBIM 3aKOHOM CTPOrO PETAAMEHTHUPYETCHA CPOK IIofa4dy JAaHHOIO
JOKYMEHTa B 3aBHUCHUMOCTH OT BHUA IIYOAUYHOTO MeponpUsaTHd. [IperbaBAdiOT-
cd oIIpefeAeHHbIe TPeOOBaHUA K MECTY U BPEMEHU ITPOBEACHUS MEPOIIPUSITUH
noaobHoro poaa. Tak:ke ogHUM U3 TpeOOBaHHUIN ABAGETCSA COOAIOIEHUE pPeraa-
MeHTa ITPOBeeHUs IIyOAMYHOr0 MepoIIpuaTus. TakKuM o0pa3oM, opraHu3alllisg
U IIPOBEAEHHE COOpaHUM, AEeMOHCTpAIUui, MUTHUHIOB, IIIECTBHI CTPOro peraa-
MEHTHUPOBAHO 3aKOHOM M B CAydae HECOOAIONEHUsI MAaHHBIX TpeboBaHUM, MbI
CTaAKHMBaeMCd C HHU3KHUM YPOBHEM KYABTYpPBI, OTpPasKalolUM OIIPEAEeACHHBIHN
crioco0 moBeAeHHs KaK B IIPaBOBOM, TaK U B IIOAUTHYECKOH cdepe. B momo0-
HBIX CHUTyallUdX CYHUTAEM YMECTHBIM IIPHUMEHATH TAaKOM TE€PMHUH, KaK IIOAUTH-
KO-IIpaBOBasi KyAbTypa.

[TogBoast mTor, HEOOXOAUMO OTMETHUTH, YTO IIOAUTHYECKasd CHCTEMa HMeeT
IPOYHBIM 3aKOHOAATEABHBIM (pyHIaMeHT, 3(p(PEKTUBHOE HCIIOAB30BAHHE IIOAU-
TUYECKHUX IIpaB 00YCAOBAEHO BBICOKUM yPOBHEM KakK IIPaBOBOM, TaK U IIOAUTU-
4eCKOM KyAbTypbl. HecMoTpsa Ha TO, YTO KaXKAbIH U3 3THUX BUIOB HMEET CBOIO
cchepy meHcTBHA: IpaBO HAU IIOAUTHKA, CAy4YaeB B3aWMOAECHCTBHA HAMHOIO
boapire. opMHpoBaHUE ITPABOBOH U MOAUTHYECKOH KYABTYPBI XapaKTepHU3yeT-
Cd HE TOABKO HaAWMYHEM IIOAUTHKO-IIPABOBBIX 3HAHHUU, HO U TOTOBHOCTBIO Ha HUX
OCHOBE y4aCTBOBAaTh B OOIIECTBEHHOH KHU3HU CTPAHBI.
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Certain aspects of the interaction of legal
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Annotation: The article discusses such phenomena of public life as legal and politi-
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The study of these phenomena allows us to argue about their interaction with each other
and, in some cases, the possibility of highlighting the political and legal culture.
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Culture (from the Latin "cultura" — cultivation, later — upbringing, educa-
tion, development, reverence) — a concept that has a huge number of defini-
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tions and interpretations. Culture is also an integral component of a legal dem-
ocratic state, but in a more specific understanding of it, namely, legal culture.
A large number of scientific works are devoted to the study of this phenome-
non, including articles, dissertations, monographs, etc. [4, 5, 6, 7, 8, 10].

Dynamically changing modern social relations indicate that along with le-
gal culture, political culture is also an important part of society. The study of
specific aspects of their interaction is currently relevant and requires more de-
tailed study.

In theoretical jurisprudence, the issues of legal culture have been and
continues to be given considerable attention, in connection with which a fairly
large number of interpretations of this phenomenon are distinguished.

At the end of the 20th century, legal culture was understood as the qua-
litative state of the legal life of society conditioned by all social, spiritual, politi-
cal and economic systems, expressed in the achieved level of development of
the subject (person, various groups, the entire population), as well as the de-
gree of guarantee by the state and civil society of rights and human freedoms
[12, p. 73].

One of the founders of the theory of legal culture, V.P. Salnikov, claims
that legal culture is a set of all positive components of legal activity in its real
functioning, which embodied the achievements of legal thought, legal technolo-
gy and practice [11, p. S08].

More detailed definitions are offered by scientists. For example, legal cul-
ture is “a historically established, due to the economic, political, social and spi-
ritual level of development of society, a variety of culture that materializes in
the formation, transmission, preservation of legal values that serve as a guide
to legally significant behavior, and represents the qualitative state of the legal
system, the degree of legal development of personality and society” [10, p. 17].

A.S. Bondarev emphasizes that “legal culture is a legal property of sub-
jects of law. It is the degree of their legal development, legal perfection, the level
of their ability to create qualitatively and effectively use the necessary legal
means to achieve their legitimate goals, their legitimate interests and needs
and embody these abilities in social and legal activity” [4].

S.A. Komarov believes that legal culture is a set of ideas of a particular
community of people about the law, its implementation, about the activities of
state bodies, officials [9, p. 416-417].

Thus, legal culture is a specific indicator of the level of development of
both society as a whole and an individual in particular. These concepts indi-
cate that legal culture is not an isolated phenomenon, but interconnected with
other spheres and reflecting the socio-economic, political, and spiritual level of
development of society.

Along with the legal culture, there is also a political culture. This term first
appeared in the 18th century in the works of the German philosopher 1. Herd-
er. In the modern sense, “political culture is defined as a system of individual
and collective attitudes, social norms and moral values, customs and attitudes,
behaviors and activities of subjects of political relations. The concept of politi-
cal culture includes the knowledge and perceptions possessed by various stra-
ta of society on political issues” [8, p. 21].
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The main difference is already fixed in the names of the considered phe-
nomena. In one case, the scope is law, in the other, politics. Legal culture in-
cludes legal knowledge, behavior in accordance with the norms of law, reflects
the achieved level of development of legal awareness and legal activity of citi-
zens. The second considered variety covers directly the political sphere of socie-
ty: political knowledge, political value orientations, beliefs and political actions
based on them. On the one hand, there is a clear gradation; on the other hand,
a more detailed study allows us to highlight the relevant aspects of the interac-
tion of political and legal cultures.

The law regulates the main spheres of society, including political. It is im-
possible to consider the whole political sphere of society in isolation. For exam-
ple, the activities of public associations are regulated by the Federal Law of
May 19, 1995 No. 82-FZ (as amended on December 2, 2019) “On Public Associ-
ations” [3], which in Art. 7 fixes the organizational and legal forms of public asso-
ciations: 1) public organization; 2) social movement; 3) public fund; 4) a public in-
stitution; 5) body of public initiative; 6) political party. The activities of public
associations are based on the principles of voluntariness, equality, self-
government and legality. Public associations are free to define their internal
structure, goals, forms and methods of their activities. This regulatory legal act
not only details the constitutional right of citizens to associate to protect their
interests, but also contributes to the implementation of political rights and
freedoms.

It is necessary to note the Federal Law of July 11, 2001 No. 95-FZ (as
amended on December 2, 2019) “On Political Parties” [2]. In this context, it is
important to indicate the need for state registration of a political party (Art. 15).
Only after passing this procedure, a political party can carry out its activities in
full. Thus, the activities of some of the subjects of the political sphere of society
are strictly regulated by law.

According to V.V. Denisov, the formation of political culture is a long
process, “the achieved level of socio-economic development of society, material
and legislative security for the exercise of political and civil rights, the degree of
education and legal literacy of the population play a decisive role here” [8,
p. 21]. The importance of law in general for the formation of political culture is
emphasized. Analyzing the concepts of legal culture, it is also necessary to note
the relationship with the political sphere of society.

Undoubtedly, the law acts as a necessary foundation, regulating in many
respects the political life of society. But the intertwining of law and politics is
often so closely intertwined that it can be quite difficult to separate political
and legal culture.

As an example, let us cite such an important tool for citizens' participation
in the political life of the country as elections. Art. 32 of the Constitution of the
Russian Federation enshrines the right of citizens to elect and be elected to bo-
dies of state power and bodies of local self-government, as well as to participate
in a referendum. Undoubtedly, the subjective right of a citizen is a type and
measure of possible behavior and everyone has the right to decide indepen-
dently whether to use it or not. We believe that every citizen should form a sta-
ble belief in the need to use this subjective right. Unfortunately, we often have
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to observe a disdainful attitude towards the granted constitutional right, cha-
racterized by a lack of proper understanding of the importance of democratic
values.

In this case, it is possible to talk about two types of neglect: firstly, the
person deliberately ignores the right to vote and does not come to the polling
station at all on Election Day; secondly, the person participates in the elec-
tions, but makes his choice thoughtlessly, without analyzing the main pro-
gram provisions of each of the candidates. The subject shows a contemp-
tuous, disrespectful attitude towards his or her right to vote, and is likely to
be both passive and active forms of such disregard, causing greater harm to
social relations.

We believe that in this case it is rather difficult to distinguish, the low level
of legal or political culture of citizens is demonstrated by this example, since,
on the one hand, the right to vote, participate in a referendum is a constitu-
tional right, neglecting it, the subject exhibits a low level of legal culture, on the
other parties — elections are one of the defining instruments of citizens' partici-
pation in the political life of the country, therefore, non-attendance at the pol-
ling station reflects the degree of development of political culture.

One of the political actions is various rallies, meetings, processions. This
right is constitutional (Art. 31 of the Constitution of the Russian Federation)
and is detailed by the Federal Law of June 19, 2004 No. 54-FZ (as amended on
October 11, 2018) “On meetings, rallies, demonstrations, processions and
picketing” [1] ... The holding of a public event is strictly regulated. One of the
requirements for the organization of such events is the notification of potential
participants in a public event and the submission of a notification about the
holding of a public event to the relevant executive authority of the constituent
entity of the Russian Federation or local government (Art. 4). A notice of a pub-
lic event is a document through which the executive authority of a constituent
entity of the Russian Federation or a local self-government body is notified in
the prescribed manner of information about the holding of a public event in or-
der to ensure security and law and order during its holding.

Federal law strictly regulates the deadline for submitting this document,
depending on the type of public event. There are certain requirements for the
place and time of such events. Also, one of the requirements is compliance with
the regulations for holding a public event. So, the organization and conduct of
assemblies, demonstrations, rallies, processions is strictly regulated by law
and in case of non-compliance with these requirements, we are faced with
a low level of culture, reflecting a certain way of behavior both in the legal and
political spheres. In such situations, we consider it appropriate to use such
a term as political and legal culture.

Summing up, it should be noted that the political system has a solid legis-
lative foundation; the effective use of political rights is due to the high level of
both legal and political culture. Despite the fact that each of these types has its
own sphere of action: law or politics, there are much more cases of interaction.
The formation of a legal and political culture is characterized not only by the
availability of political and legal knowledge, but also by the willingness, on
their basis, to participate in the public life of the country.
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pa3AnyHO, OYAET AW 3TO CTPYKTypa HOPMEI IIpaBa, HOPMATUBHOIO ITPaBOBOTO
aKTa, UAU 3TO OyZeT CTPYKTypa CUCTEMBI IIpaBa B IieaoM. Ecan ucxoaut u3 gua-
AEKTUYECKOI'0 €IWHCTBAa (POPMBI B COAEpP:KaHULA, TO HaA0 OyaeT HpHU3HATBH 00y-
CAOBAE€HHOCTBb CHCTEMBI 3aKOHOAATEABCTBA CHUCTEMOM IIpaBa, I'le CTPYKTypa €ro
colep:KaHUs UMeeT XapaKTep OOBEeKTHBHONM 3aKOHOMEpPHOCTH. B TakoM caydae,
CTPYKTypa KOHCTHUTYIIMOHHOTO 3aKOHOIATEABCTBA rOCyJapCcTBa BO MHOT'OM CIIO-
coOHa ompeaeAsaTh KaK ero cojep:kaHue B IIEAOM, TaK ¥ OCHOBOIIOAATAIOIIHE €r0
XapaKTEPHUCTUKHU.

B Hayke K CTPyKType KOHCTUTYILIMOHHOT'O 3aKOHOJATEABCTBA IIOAXOAbI pa3-
Hele. Tak, ydenbie (Kepumon [.A., MuiikeBud A.B., Ceipeix B.M., Cenakun U.H.,
[Tonenunna C.B. u ap.), CTPYKTYypHUPYsS KOHCTUTYIIMOHHOE 3aKOHOAATEALCTBO,
BBIZICASIIOT OBa BO3MOXKHBIX IIOAXOAAa: OTO OOIIIEM3BECTHBIE AEA€HUS Ha 20pU-
30HMANbHLLU, C TOYKH 3PEHHI COCTABASIOIINX €I0 HOPMAaTHUBHBIX 3AEMEHTOB,
T.€. IONOTPACAE€M, MHCTHUTYTOB M HOPM KOHCTHUTYILIMOHHOI'O IIpaBa U eepmu-
Ka/bHbli, C TOYKU 3PEHUS HepapXruu 00pas3yIolxX ero HOpMaTUBHBIX aKTOB.

AprymMeHTallls TaKOM TEOPHH, KaK HaM KasKeTcd, UCXOAUT U3 ABYXypPOBHE-
BOT'O CTPOEHUS POCCUUCKOIO 3aKOHOAATEABCTBA. B 11eAOM 110 paay 00BbEKTHBHBIX
IIPUYHH CTPYKTypa KOHCTUTYLIMOHHOI'O 3aKOoHoOaTeAbCcTBa Poccuiickoit dene-
panuu xapakKTepHu3yeT 3aKOHOAATEALCTBO (eaepaTUBHOIO TOCyAapcTBa, Te
B CHAy TE€PPUTOPHUAABHOM O0OCOOAEHHOCTH OTAEABHO B3ATBHIX CYOBEKTOB, UM
IIPUCYIIM UHAVWBUAYaAbHBbIE XapaKTEPUCTUKU. Torma B JaHHOM cAydae, I0pHUoU-
4yecKasl CAOXKHOCThb B OIIPEAEACHHH KOHCTUTYIIMOHHOTO 3aKOHogaTeAbcTBa Poc-
cuiickoit denepaiiu 3aKAIOYAETCSI B HAAUYUHM B HEM [BYX B3aUMOCBA3aHHBIX
ypoBHeH: denepasbHOrO0 KOHCTHUTYIIMOHHOIO 3aKOHOAATEABCTBA U KOHCTUTYIIU-
OHHOTO 3aKOHOJATEALCTBA Cy0OBbeKTOB Poccutickoii Peneparivu.

Jymaem, 4TO C MO3HULMHU KOHCTHUTYLIMOHHO-IIPABOBOM MOOKTPHUHBI TaKHE
IIOAXOABbI IIOATBEPKAAIOT 3aKOHOMEPHOCTH CYILECTBYIOIIMX IIPaBOBBIX KOHCT-
PYKLIHUH (CTpoeHHs]) KOHCTHUTYLIMOHHOTO 3aKoHomaTeAabcTBa Poccuiickoit dene-
paiuy, KOTOpble HAIIpaBAEHBI HA IIEAOCTHOCTh U €AHUHCTBO IIPAaBOBOM CHCTEMBI
denepaTuBHOrOo rocymapcrsa. CaenoBaTeAbHO, 3aKOHBI ABYX ypoBHeM Poccuii-
CKoM Penepaliuu OOAXKHBI IPUHUMATBLCA KaK He IPOTHBOpedalye ApyT APYTY,
a JOTIOAHSIIOIIME U pa3BUBAIOIIME €OUHOE ITPaBOBOE ITIOAE€ (hpeaepaTUBHOIO I'OCy-
[JapcTBa, 4TO yOeXXIaeT 0 HEOOHOPOTHOCTH CTPYKTYP BEPTHKAABHOI'O KOHCTHUTY-
IIMOHHOTO 3aKoHonaTeAbcTBa Poccuiickoit denepanuu, ocobeHHO ee CyOhEKTOB.

A.B. MuukeBHd OTMEYaeT, YTO B COBPEMEHHOH AHTEpaType CTPYKTypa
IIpaBa U 3aKOHOAATEABCTBA PACKpPHIBAE€TCs HE TOABKO B OTPACAEBOM (FOpPU30H-
TaAbHOM) aclleKTe. BbplaeadroTca Tak Ke «BEPTUKAABHBIN» aClIeKT PACCMOTPEHHUSI
3aKOHOAATEABCTBA «...TO €CTh COOTHOIIIEHUS 3aKOHOB C IIOA3aKOHHBIMHU HOpMa-
THUBHBIMH aKTaMH, a TaKXKe Hepapxusl ITOCACTHUX MeKay CcoO0M B 3aBUCHMO-
CTH OT UX opuaudeckoi cuanD». Ciona ke (K BEpTUKAAbHOU CTPYKTYpPE) OH OT-
HOCHUT «...M3y4€HHEe CHCTeMbl, auddepeHIInanuu U B3auMoaeHcTBus dene-
PaABHOTO 3aKOHOATEABCTBA C 3aKOHAMU U MHBIMU HOPMAaTUBHBIMHU [IPaBOBBIMHU
aKTaMHU OpPraHoOB cyObeKToB Peneparimm» [1].

[I[puMeHUTEABRHO K (peaepaTUBHOU CTPYKType 3aKOHOOATEAbBCTBA II0 MHE-
HUuio B.M. CeIpbIX, paHXHUPOBAHHBIE II0 CBOEM IOPHUANYECKOM CHAE HOPMATHUB-
HbIe aKThl 00pa3yIoT CTPYKTYPHBIE PsAbl, B KOTOPBIX KaXKIbIH U3 SA€MEHTOB 3a-
HHUMAaEeT CTPOro OoIpereAeHHOoe MecTo. CucreMa HOPMATUBHBIX IIPAaBOBBIX aKTOB
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COCTOUT U3 [ABYX CTPYKTYPHBIX PSIA0B — HOPMATHBHBIX IIPaBOBBIX aKTOB, IIPHU-
HHUMAaeMBbIX 10 BOIIPOCAaM HCKAIOYUTEABHOTO BeAeHUS Penepanili U €€ COBMECT-
HOro c cyobekTamu Penepaiiu BeAeHHS, U HOPMATUBHBIX IIPABOBBIX aKTOB,
OPUHHUMAaEMbBIX cyobekTamu demepaliiu o BOIIPOCAM HX HCKAIOYUTEABHOTO Be-
AeHud [2].

A.B. AecuH oTmMedaeT, YTO «BE€pPTHKaAbHAd CTPYKTypa KOHCTHUTYIIMOHHOTO
(ycTaBHOrO) 3aKOHOmATEABCTBA CyOBEKTOB Poccuiickoii demepaliii COOTBETCT-
BYeT «KAQCCHUYECKOM», CTAaHAAPTHOM CTPYKType MOCTPOeHUusd (peaepasbHOTO 3a-
KoHomaTeAabcTBa Poccuiickoit Peneparinu. B HeKoTOphIX cyObpekTax Poccuiickoit
denepanil OTCYTCTBYIOT aKThl OPUIIMAABHOTO TOAKOBAHHS AWOO0 UX HMPUHATHE
HE PETYAHUPYETCS €OWHBIM HOPMATHBHO-IIPABOBBHIM aKTOM, YCTaHaBAWBAIOIIINM
OOLIMH TOPSOOK, ITPEAeAbl U IIPUHIIUIBI TOAKOBAHHUA. DTO MOXKET ITOBA€YL He-
HaJAekalllee IIpUMeHEeHHe KaKHUX-AH0O aKTOB B CBSI3M C OTCYTCTBHEM YETKOTO
UX IIOHUMAaHUS U HEBO3MOXKHOCTBIO [IOAYYUTH TOAKOBaHHE AMO0 HEHAIAEKAIIIIM
TOAKOBaAHHEM II0 IPUYUHE OTCYTCTBHUA €IUHBIX IIPUHIIUIIOB U IIOPSAKa TOAKO-
BaHUd HOPMaTHUBHO-IIPaBOBBIX aKTOB.

JlaHHBIE TOYKH 3PEHUH CBUIAETEABCTBYIOT O HEAOCTATOYHO BBICOKOM YPOB-
HE OPraHU30BAHHOCTU BEPTHUKAABHOU CTPYKTYPbl KOHCTUTYILIMOHHOTO (YyCTaBHO-
o) 3aKOHOIATEABCTBA CyOBeKTOB Poccuiickoit Pemepaniii U sIBASIETCH ITPEIIST-
CTBYIOIIMM (PAKTOPOM [AA €ro YCIEITHOT'O Pa3BHUTUs. [IOCKOABKY CTPYKTypa
BEPTHUKAABHOTO KOHCTHUTYIIMOHHOIO (yCTaBHOTO) 3aKOHOAATEABCTBA BO BCEX
CcyOBeKTax HeomHopoaHa. [asa OoABIIHHCTBA CyOBbeKTOB Poccuiickoit denepariuu
OTCYTCTBYIOT JOTOBOPHBI O pa3rpaHUYEHUU IIOAHOMOYHUHN MEXKAy OpraHaMU IOCy-
agapcTBeHHOM Baactu Poccutickoii deneparnu u cydbekToB Poccuiickoit Pene-
paumu, 3a uckardeHueM PecriyOoamkm TaTapcTaH B CHAY €ro «0COOOro cratrycar,
KOTOPBIN HE ITPOJIAEH, TO €CTh IIPEKpaTHUA IOpUANYecKyio cHuAy [3]. Berpeuarores
U ApyTHE IIO3UIIHH, U CAy4Yau Ha [IPaKTHKE.

MO3KHO VYIOMSHYTH KOHCTHUTYIIMOHHOE 3aKOHOZATEALCTBO PecryOAMKU
Bamikoprocran. Ecan yuTath BHUMATEABHO, TO y Pecnybamku BamikoprocraHn
TakKe KakK y Pecriyoauku TarapcraH mmepBooOdYepemHO IEABIO SIBASETCS ITPaBO
HaIlMU Ha caMooIlpeneAeHUud B cocTtaBe Poccuiickoit demepalivui, 94TO BIIOAHE
coorBeTcTBYeT [lekaapanimu OOH o mpaBax KOpeHHBIX HaApoloB [4], a Takke
npeanucaHuio ct. 4 camori Koncrutynuu Poccuiickoit denepanuiu.

CoraacHo HazBaHHOM [lekaapaimu ['eHepaabHOM Accambaen OOH ot 13 ceH-
Ts16pst 2017 roma «KOpeHHBbIE HAPOABI PaBHBI CO BCEMH MAPYTHMMH HapOIaMH,
M OMHOBPEMEHHO ITPU3HAaBasl IIpaBO BCEX HAPOMAOB OTAMYATHLCHA APYT OT ApPyra,
CYHUTATh Ce0SI OTAMYAIOIIMMHUCH OT APYTHUX U IOAB30BATHCS YBaXKEHHEM B TAKOM
CBOEM KadecCcTBe, BCIKHE JOKTPUHBI, IOAUTUKA U IIPaKTHKa, KOTOPbIE OCHOBAHBI
Ha IIPEBOCXOACTBE HAPOAOB HUAM AIOJEU II0 IIPHU3HAKY HAIMOHAABHOI'O IIPOHCXO-
XKIIEHUST UAW PAaCOBBIX, PEAUTHO3HBIX, ITHHUYECKHUX U KYABTYPHBIX Pa3AUYUN
HAU KOTOPBIE YTBEPKAAIOT TAKOE IIPEBOCXOACTBO, ABAFGIOTCS PACUCTCKUMHU, Ha-
Y4YHO HECOCTOSATEABHBIMH, IOPUANYECKHU HEAEHUCTBUTEABHBIMH, MOPAABHO IIPENIO-
CYOUTEABHBIMH M COIIMAABHO HecHpaBeOAUBBIMU. KopeHHBIE HapoObl IIPU OCY-
IIIECTBAEHUHU CBOUX IIPaB JOAXKHBI OBITH CBOOOJHBI OT KaKOW ObI TO HU OBIAO
OUCKPHUMHUHAIIUH».

JlaHHBIM MEXAVHAPOAHBIM IIPUHIIUII PABHOIIPABHS U caMOOIIPeAeAeHUs
Hapona (Hamuu) B IIepBOM crathbe KoHCcTHUTyLIMH PecryOAMKH HTpPOBO3TAAIIEH
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caenyonmmM obpasoM: «PecrmyOamka BaimmkoprTocTaH SIBASETCd AeMOKpaTHde-
CKUM IIPaBOBBIM TroCcygapcTBOM B cocTtaBe Poccutickoit denepaliiyiu, BbIpaxkaro-
IIUM BOAIO M MHTEPEChI BCETO MHOTOHAIIMOHAABHOIO Hapoma pecrnyoauku. Ha-
nMeHoBaHUus «PecrmybOauka Bamikoprocran» u «BalllkopTocTaH» paBHO3HAYHBD.
Tak Bce cyObekTbl Poccuiickoii Pemepalllyl OITPEAEANAN CBOH ITOAHUTHYECKHE
craTycbl B coctaBe Poccutickoii Peneparmu. OTCioia IIOCAEIOBAAU U CTPYKTypa
PECITYOAUKAHCKOM ITPaBOBOM CHCTEMBI, B HEKOTOPBIX CAyYasX, C IIPaBOM OIlepe-
JKAIOIIIET0 ITPAaBOTBOPYECTBA, KOTOPble (PAKTUYECKH OaBaAd HEKOTOPBIM CYOHEK-
TaM Poccuiickoit deneparnu, Bompeku KoHcTutTyiuu Poccuiickoit Penepanyun
UHoTIa OEeCIIperieIeHTHO BTOPraTbCcd B IIOAHOMOYHS PemepasbHOTO IIEHTPA.

Tak, Kk mpuMepy B PecriybArKe Ha KOHCTUTYIIMOHHOM YPOBHE CTAaBUACS BO-
IIPOC O BBEAEHUU HHCTHUTYTA aMHUCTUH, KOTOPBHIM HE SIBASACH IIPEIMETOM €ro
BeneHus, IpoTuBopedra raaBe 3 Koucruryimu Poccuiickoit Penepanuu, cr. 71
Kouctutynum Pecriydoanku Bamikoprocran [5], raaBe 1 demepasbHOro 3aKoHa OT
6 okTabpa 1999 roga Ne 184-P3 «O0 obmmx IpUHIUIIAX OpPTaHU3AIIUU 3aKOHO-
OaTeAbHBIX (IPEACTAaBUTEABHBIX) U UCIOAHUTEABHBIX OPraHOB TOCYAapCTBEHHOM
BAacTu cyoneKToB Poccuiickoit deneparum» (6], JoroBopy Mexay Poccuiickoii
denepaiu U Pecriybanku Bammkoprocran ot 3 aBrycra 1994 roma «O pasrpa-
HUYEHUU ITPEIMETOB BeAEeHUS U B3aUMHOM OEAECTHUPOBAHUM ITOAHOMOYUHN MEXKIY
opraHamMi rocyfapCTBEHHOM BAacTH Poccuiickoit Penepaliii U opraHaMu rocy-
mapcTBeHHOM BaacTu Pecriybauku Bammkoprocrtan» [7] Takske OTpPa3HAMCh U Ha
CTPYKTYPY KOHCTHUTYILIMOHHOTO 3aKOHOAaTeAbCTBa bamkoprocraH.

Xota nomumo Koucrurynuu Poccuiickoit Penepanuu, B Koucrurynuu Pec-
nmybAanku BamkopTocTaH mpsiMo HpeanucaHo, 9to «JoroBop Poccuiickoii dene-
pauuu u Pecriybamku BamkoproctaH ot 3 aBrycra 1994 roma «O pasrpanude-
HUU [IPEAMETOB BEAEHHUHId U B3aHMMHOM OEAETHUPOBAHUU ITIOAHOMOYHH MEXKIY OpP-
raHaMi IOCyJapCTBEHHOM BaacTu Poccuiickodl denepanyu U opraHamMiu IOCy-
JapcTBeHHOU Baactu PecryOoankm BammkoprocTaH» gelicTByeT B 4acTH, HE IIPO-
TuBopedanieti Koncruryiuu Poccutickoii Penepartu u Koncrurynmm Pecriy6-
Avku BamkopTtocraH. B caydyae HecooTBeTCTBUA HOAOKeEHUAM KoHcTuUTyiuu
Poccutickoit deneparuu u Koncrurynmm Pecriybamku BamikoprocraH Imoaozxke-
Huii [JoroBopa Poccutickoit Penepartnu u Pecniybamku BamkoprocraH ot 3 aB-
rycta 1994 roma «O pa3rpaHUYeHUU HPEAMETOB BEAEHHS U B3aUMHOM JIE€AECTHU-
POBaHHH IIOAHOMOYHM MEXAYy OpraHaMH TOCyLapCTBEHHOM BaacTH Poccuiickoi
denepanuu ¥ opraHaMH rocyJapCTBEHHOH BaacTu PecrnyOamku Bamkoprocras»
OeHCcTBYIOT mHoaoxkeHUd KoHctutynuu Poccuiickod Penepanyin u KoHCTUTY-
uu Pecriybamku BamikopTocTaH», KOTOPble He ObIAM COOAIO/IEHBI PecrmyOAMKOM,
HO Ha 3aKOHHOM OCHOBAaHHUM HCHpPaBAE€HBI PeiepasbHbBIM IIEHTPOM.

Pecriybankoii BamkopTocTaH TakxKe OBIAM TpyOO HapPYIIEHO IIPEaIIMCaHUe
cr. 71 Koucturynmuu Pecrniybamku Bamikoprocrad, coraacHo Kotopoii «K Beme-
Huio [ocymapcrBenHoro Cobpanusa Pecnybauku BalmkopTocTaH OTHOCHTCS:
OCYIIIECTBAEHHE 3aKOHOOATEABHOIO PETrYAUPOBAHUA II0 IIpeAMETaM BeaeHUd
PecnnyoAauku BamkopTocTan U IIpeaMeTaM COBMECTHOIO BeleHHsT Poccuiickoii
denepaiuu U Pecriybanku Bamikoprocrad B npeaesax IMMoAHOMo4YHi PecriyOAuKu
BamkoprocraHn; locymapcrBenHoe CobOpanue Pecniybavku BamnmkopTocTaH mpu
OCYIIIECTBAEHUHM CBOUX IIOAHOMOYHI oOecrieduBaeT cobOArogeHre KoHCTUTY-
nuu Poccuiickot deneparivu u denepasbHbIX 3aKOHOB». BOT 4YTO 4yTh HE IIPO-
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M30IIIA0 B 3aKOHOAATEABHBIX OTHOILIEHUSX Mekay Poccutickoit ®eneparnu u Pec-
nybAuKo#l BammkopTocTaH Ha IPHMEPE OMHOTO HHCTUTYTA, KOTOPbIE HE OBIAU
IIPEeIMETOM OOKTPHUHAABHOTO TOAKOBaHHS Ha ypoBHe Poccuiickoit ®enepaimy,
B 0COOOM cocTase.

I[To mHenuio M.®. MaauKoBa OCHOBHAsS TPYAHOCTH B H3YUEHHUH IIPOOAEM
KOHCTHUTYIIMOHHOT'O COTAAaCOBaHHA 3aKOHOMAaTeAbCcTBa Pecrybamkm Barmkopto-
CTaH 3aKAIOYaeTCd B HEOCO3HAHHOCTHU 3aKOHOMEPHOCTH PAa3BUTHSA T'OCydapCT-
BeHHOCTU Poccum u BamikoprocTaHa, a TakK:XKe CAOKHOCTH, JUCKYCCHOHHOCTH,
MHOTOACIIEKTHOCTH MEXKIOCYAapPCTBEHHBIX OTHOIIEHHUN B €JUHOM IIPpaBOBOU
cuctreMme Poccuiickoii Peneparum [8].

M3 maHHOTO HAYYHOTO KOHCEHCyCa CAEIyeT, YTO HEOOXOOHMMO BbIpaboTaTh
€OVHYI0 HOPMAaTUBHYIO MHCTUTYLIMOHAABHYIO HAy4YHO-IIPABOBYIO TEOPUIO CTPYK-
TYypPbl KOHCTHTYITHOHHOTO MIpaBa U 3aKOHOIATEABCTBA, B OCOOEHHOCTH, C 0CO0OH
IIPECKPUIITUBHOM NOKTPHUHAALHON HAyKOMH U TeopHei, Te ¢ 00d3aTeAbHBIM y4e-
TOM HHIUBUIAYAABHBIX XapPaKTE€PUCTHUK TEPPUTOPHAABHBIX 0O0pa3oBaHUiM, 3a 00-
1Iee IIpPaBUAO HAIO B3SITh KOHCTUTYIIMOHHBIE IPUHIIHUIIBEI PABEHCTBA BCEX CY0b-
€KTOB IIpaBa Ilepe/ KOHCTHUTYIIMEeH M 3aKOHOM, Ipexkae Bcero geaepasbHOTO
VPOBHS, TO €CTh OeclipeKocAoBHOe cobaromenue Koucrutynuu Poccuiickoii de-
[Aepalnu, IPUHATHIX B €€ UCIIOAHEHHE (pegepasbHbIX 3aKOHOB, JOTOBOPOB H T.I.

B KaszaxcraHe, ¢ y4eToM T'oCyJapCTBEHHOIO YCTPOHCTBA CBOM OCOOEHHOCTHU
U IOpUAUYECKHE CBOEOOpa3uu B MPUMEHEHUH U KOHCTHUTYIIHOHHO-IOKTPHHAAB-
HOM TOAKOBAHUHU, a TaK¥XKe CyAeOHOM pPa’3bsCHEHUU HEPAPXUIECKOr0O PACIIOAO-
JKEHHd aKTOB JefcTByrollero npasa. [louarue geficTByIOIIEro mpaBa gaHo B CT. 4
Koucrurynunm Pecriyoankm KazaxcraH, coraacHO KOTOPO# «/JeHCTBYIOLIUM ITpa-
BoM B PecrnyOamke KazaxcraH ssBAsSiOTCS HOPMBI KOHCTHTYIIMH, COOTBETCTBYIO-
IMX €l 3aKOHOB, MHBIX HOPMATUBHBIX IIPAaBOBBIX aKTOB, MEXAYHApPOAHBIX OO-
TOBOPHBIX M HMHBIX 0043aTeABCTB Pecry0AMKH, a TakKyKe HOPMATUBHBIX IIOCTa-
"HoBAeHUH KoHcTurynmonHoro CoBera u BepxoBHoro Cyna Pecryoamku. Kon-
CTUTYLIUS HMEET BBICIIYIO IOPHUANYECKYIO CHAYy U IIpAMOe AeHCTBHE Ha BCEH
Tepputopuu PecrnybamKu. MekayHapoaHble MOTOBOPHBI, PATH(QUIIMPOBAHHBIE
Pecrniy0AnKoO#, UMEIOT IPHUOPUTET Hepen ee 3aKOoHaMH. [IopsaIoK U yCAOBUL OeH-
cTBUdA Ha Tepputopuu PecrnyOamkum KaszaxcTraH MeXXAyHApPOOHBIX IOTOBOPOB,
Y4aCTHHUKOM KOTOPBIX aBAdeTcsa KazaxcTaH, onpeneAstoTcs 3aKOHOAATEABCTBOM
PecrniyOavku. Bce 3aKoHBI, MeKAyHapOMAHBIE NOTOBOPHI, YIACTHUKOM KOTOPBIX
aBadgercs Pecnybavka, mnyOauKyroTcda. OdunmasbHoe oIybAMKOBaHHE HOpMa-
TUBHBIX IIPABOBBIX aKTOB, KACAIOIIMXCS IIpaB, CBOOOA M 00S3aHHOCTEH rpazK-
[aH, SIBASETCsS 00s13aTEeABHBIM YCAOBHEM HX ITPUMEHEHUs» |9)].

Tak, Kak U cAeQyeT B TAaKUX cAydadax, coraacHo KoHcruryrniuu PecryOauku
Kazaxcran «KOHCTUTYIIHSI HMEET BBICIIVIO IOPUAUYECKYIO CHAY U IIPSIMOE OENCT-
BHEe Ha Bcell Teppuropuu PecrnyOauku. Bce paBHBI mepen 3aKOHOM H CYAOM
(myHKT 2 cT. 4, nyHKT 1 cT. 14) [9]. Bce cooTBeTCcTBYyeT HOpMaM MeXKAyHapPOIHO-
ro IIpaBa U OOLIEITPHU3HAHHBIM KOHCTUTYIITHOHHBIM IPUHITHUIIAM.

JlaHHBIE TTOAOXKEHUS HAIIIAU JaAbHEHIIee oTpakeHHe B 3akoHe PecriyOam-
KU Kazaxcran ot 6 ampeas 2016 roga Ne 480-V 3PK «O mpaBoBbIX akTax» [10],
COTAQCHO KOTOPOMY YCTAaHOBAEHA (PAKTUYUECKHU HepapxudecKas CTPYKTypa KOH-
CTUTYIIMOHHOTO IIpaBa M KOHCTUTYIIMOHHOIO 3aKOHOAATEeAbCTBa PecrybAamKu
Kazaxcran.
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Tak, B cr. 10 HazBaHHOrO 3akKoHa (POPMAaAABHO MPUBOAATCI HepPapXUdeCKHe
IIOCA€JOBATEABHOCTHU U PACIIOAOKEHUSI HOPMATHUBHBIX ITPABOBBIX aKTOB B CUCTEME
IpaBa U 3aKoHoAaTeAbcTBa KazaxcraHa, KOTOpble KOCHYAUCH U KOHCTUTYIIMOHHO-
ro 3aKOHOIATEABCTBa, CKOPPEKTHUPOBAHBI B CT.CT. 11, 12 caemyrommM oOpa3om:
«Bce HOpMaTHUBHBIE ITPABOBBIE aKThl UMEIOT IIPSAMOE AeHUCTBUE, €CAM UHOE HE OrOo-
BOPEHO B CAMHX HOPMAaTHBHBIX [IPABOBBIX aKTax HAW aKTaxX O BBEAECHUHU UX B JEU-
crBHe. [Ipy HaaW4YWM IPOTHUBOPEYHI B HOpPMAaxX HOPMAaTHBHBIX IIPAaBOBBIX aKTOB
Pa3HOro YPOBHS JEHCTBYIOT HOPMBI akKTa 0oAee BBICOKOTO ypPOBHs». TO €CTh 3aKOo-
HOJATEAb OEAAET CCBhIAKY Ha HHTEPIIPETAILMOHHBbIE U PA3bICHUTEABHbIE HOPMBbI
IIpaBa YIIOAHOMOYEHHBIX U CyAeOHBIX opraHoB. B manHOM caydae KoHCTHUTYIIMOH-
Horo CoBera Pecriyoanku Kazaxcran u BepxoBHoro Cyna Pecrniyoaurku Kazaxcras.

B Poccun noaroroBaeH 3aKOHONPOEKT «O HOPMATUBHBIX ITPABOBBIX aKTax
B Poccutickoit Peneparimur». M 3mech UMeIOTCHd aHAAOTUYHBIE 10 KOHIIA HE COTAa-
COBaHHbIE (POPMYAUPOBKHU cTaTbei. CoraacHo cT. 3 HA3BAHHOT'O 3aKOHOIIPOEKTAa
«IIpaBoTBOpUecTBO B Poccuiickoii Penepanuu peryaupyercd KoHcTutyliuen
Poccuiickott ®enepaiuu, dpenepasbHBIMU KOHCTHUTYIIMOHHBIMHU 3aKOHaMHU, Ha-
crogaiuM denepasbHBIM 3aKOHOM, APYTUMHU (hbeaepasbHBIMU 3aKOHaMH, UHBIMU
HOPMAaTHUBHBIMHU IIPpaBOBBIMU akKTaMHu Poccuiickoii denepaiiyiy, KOHCTUTYIIUSIMU
(ycraBamu), 3aKOHAMH W WHBIMH HOPMATUBHBIMH ITPABOBBIMU aKTaMU CyOBbEK-
TOB Poccuiickoit Penepaniv, ycraBaMu MyHUIIUIIAABHBIX 00pa30BaHUM, HHBIMU
MYHHUIIUIIAABHBIMM HOPMAaTHBHBIMU IIPaBOBBIMU akTaMu. [loaoxkeHus HacTod-
mero PegepasbHOro 3aKOHaA IHPHUMEHSIOTCA B COOTBETCTBUU ¢ KoHcTtutynuen
Poccuiickot Pemepaniii U ¢ y4eToM OCOOEHHOCTeH, YCTaHOBAECHHBIX pelepanb-
HBIMU KOHCTHUTYIIMOHHBIMU 3aKOHAMHU, INPUHATHIMH B COOTBETCTBUU C HUMU
denepasbHBIMU 3aKOHAMH U MHBIMHU HOPMAaTHUBHBIMHU ITPABOBBIMHU akTaMu» [11].

Kazaaochk ObI, TEKCTBI YIIOMAHYTOT0O 3akoHa Pecryoauku KazaxcraH u mpo-
eKkTa QeaepasbHOTO 3aKOHa COCTaBAEHBI C ydeToM TpeboBanHus KOHCTUTYIIUM
HCCAENYEMBIX CTPaH, HO MX KOPHEBOM CMBICA, KAK HaM KaXKeTCd, HECKOABKO
U1eaAu3upPOBaH.

Hmerolecs B3TAGAbl YIEHBIX II0 yKa3aHHBIM NOpobAeMaM B OCHOBHOM
cchopMHPOBAHBI C MO3UIIUU TEOPHU TOCyJapcTBa U MIpaBa, KOHCTUTYIIHOHHOIO
IpaBa, HE BCETZa yBS3aHBI C IIPAKTUKONW. A MHEHUS IIPAKTHKOB II0 3TOM BaXK-
HeHIel mpobaeMaTHKe, B TOM YHUCA€ O IIpSIMOM fAedicTBuit KoHcTuTylum, cBd-
3aHbI C U3IEPKKaAMHU ITPoPeCCHOHAABHOM aesTeAbHOCTU. K mmpumepy, B CBA3U
C OYepemHBIMH IIOIIpaBKaMu BHeceHHBIMH B KoHctutynmio Pecriyoamku Kazax-
cran [21] mpencenmateab KoucrurynmonHoro CoBera Pecnybamkm Ka3zaxcraw,
JOKTOP IOPUANYECKHX HaAYyK, podeccop M.B. Poros o moBoxay mpsaMoro aemuct-
Busa KoHcruryiinu Peciybauku KazaxcraH, Kak HaM KakeTcsd, BbICKa3aA BeCbMa
omrubo4yHbIle MHeHUH. [lo ero yoexxnenwuio «lerictBeHHaa KoHCcTUTyIUE 9TO erne
U ApyTHe 3aKOHBI U BCH IIPaBOIIPUMEHHUTEABHAS IIPAKTHKa, KOTOpasd SBASIETCS
UHIHUKATOPOM IIPAaBHABHOCTH PA3BUTHA rocygapcTBa U odbmiectBar [21].

3aecy mokaszareAabHO ydyeHune A.C. PyOuHIIITEiHA, COrAacCHO KOTOPOMY
«OTOHUTH OT MOEHCTBUTEABHOCTH, YTOOBI IIPOHHUKHYTH B HEE, — TaKOBa AOTHKA
TBOpPYECKOro BooOpaskeHud. OHa XapaKTEepH3YeT CYIIECTBEHHYIO CTOPOHY XV-
[OOXKECTBEHHOIro TBop4decTBa. Ho MBI ke He 0 XyAOKHUKAaX, & 0 HOPMOTBOPYECT-
Be. He MmeHee HeoOxoguMo BooOpazkeHHEe — B APYTHUX (PopMax — B HaAYIHOM
TBOpuecTBe [12, c. 303].
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Emte Beaukuit anrauickuii xumuk XVIII B. [I3K. [IpyUCTAHU, OTKPBIBIIUN KHU-
CAOPOM, VTBEPKIAA, UTO AEHCTBUTEABHO BEAUKHE OTKPBITUSA, M0 KOTOPBIX «HHU-
Korjga He MJOAyMaAcCs Obl pPacCyIHUTEABHBIH MEIAUTEABHBIH H TPYCAHUBBIH yMb»,
CIIOCOOHBI OEAATH AHWIIb VIEHbIE, KOTOPBIE «IalOT IIOAHBIH IIPOCTOP CBOEMY BO-
obpaxkenuro». T. P00 CKAOHEH OBIA JaxKe yTBEPKAATH, YTO €CAU MBI «IIOABEIEM
UTOTH KOAWYECTBY BOOOpazKeHHUS, 3aTpadeHHOMY M BOIIAOIIIEHHOMY, C OJHOM
CTOPOHBI — B 00AACTH XYOOXKECTBEHHOTO TBOPYECTBA, a C APYTroil — B TEXHUYE-
CKHUX U MEXaHUYECKUX U300pEeTEeHUIX, TO Mbl HAWAEM, YTO BTOPOH 3HAYUTEABLHO
boabIlie TIepBOro». PoAbh BOOOpazkeHHs B HAYYHOM TBOPYECTBE OYEHB BBICOKO
pacuenuBaa U B.M. Aenun. OH mHcaa: «...HEAEIIO OTPHUIIATH POAb (PaHTaA3UU
M B caMOM cTporo#i Hayke». «<HarrpacHo aymaror, — 3aMedaeT OH B [Pyr'OM MeECTe, —
yro oHa (panHTazud — T.2K.)» HyzKHaA II03TYy. DTO TAYIBIM IIpeapaccyaok. [laske
B MaTeMaTHKe OHa HYzKHa, Maxke OTKPbITHE NUPPEePEeHIINAaABHOTO U UHTErPaAb-
HOT'O MCYHCACHHH HEBO3MOXKHO ObIAO ObI 6€3 panTasznu. PaHTaszud ecTbh KadecT-
BO BeAWYaMIIeH [eHHOCTH...» [12, c. 303].

[TpuBeneHHbIE UIEU YIEHBIX U MBICAUTEAEH HaBOST HA MBICAB, O TOM, YTO
H3MEHHAACH ObI IPABOIIPUMEHHUTEABHAS MPAKTUKA, €CAU ObI IOpUAUYEeCcKas Hay-
Ka HCIIOAB30BaAa B IIOAHOM Mepe TBOpUYECKHE U Hay4dHble paHTazuu? Ecanu ObI,
K IIPHUMEPY, 3aKOHOOATEAb 3a ITPHUHSITHIE 3aKOHBI II€PEXKUBAA Obl KAK BEAHUKHH
A.H. ToacTo#t, TO 0YeHb MHOTO€ H3MEHHAOCH ObI B ITOAB3Y T'AABHBIX CyOBEKTOB
IpaBa — YeAOBEKa U IpazkIaHUHA.

B oTBeT Ha crmeAaHHBIN KaK-TO VIIPEK, YTO OH CAHIIIKOM 3KECTOKO ITOCTYITHA
c Aunoit KapeHUHOM, 3acCTaBUB ee IMOKOHYUTL XKH3HL rofd roe3goM, A.H. Toa-
cTOoll cKaszaa: «9TO MHEHHE HAIlOMUHAaEeT MHeEe cAydaii, ObIBIIUY C [IyImKuHOM.
OmHaxkapl OH CKaszaa KOMY-TO U3 CBOUX ITpusaTesedi: «IIpemcraBb, KaKylo IITYKY
yapasa co MHOM TarbsaHa. OHa — 3aMyzK BbIIIIAA! OTOT0 1 HUKAK HE OXHOIAA OT
Heer. To 3Ke camoe U 1 MOTy ckazaTh npo AuHy Kapenuny. Boobime repou u re-
POHMHU MOH MOEAAIOT MHOTAA TaKHeE IIMYyTKH, KaKUX s He XKeAaA Obl; OHU IEeAQIOT
TO, YTO JIOAXKHBI JIEAATh B JAeHCTBUTEABHOCTH JKH3HU U KaK ObIBaeT B AeHCTBH-
TEABHOCTHY JKH3HHU, a HE TO, MHe xoueTcsh [12, c. 484].

To ecthb, BCE, UTO U3AaraeTcd B 3TOH cTaThe HaA MpPUMEpPE IMPaKTHUKU U HAY-
KU, 9TO He oTTOoro, 4To MHe Tak xodercd. ABCOAIOTHO HET, ato BeaeHne Bpe-
MEHHU B IIOAB3Y IIPOCTHIX IIPUMEHUTEAEH IIpaBa.

YTo 3Xe IMPOUCXOAUT Ha CaMOM OdEA€ C UHCTHUTYTOM CTPYKTYpPU3allUuU Ipem-
CTOUT BBISICHUTH KAK yYEHBIM, TAaKH IpPaKTHKaM, HO, B AIOOOM CAyYae, TEOPHIO
Haao Obl yBS3aTh C MNPAKTHUKOM, MO0 HBIHENIHEE COCTOSHHE CTPYKTYPhI IIpaBa
M 3aKOHOJATEAbCTBa, B OCOOEHHOCTH KOHCTHUTYIIMOHHOTO 3aKOHOIATEALCTBA
«POHSIET TE€M CaMbIM MAPTHUIO B TAa3ax pabouux» [15].

Takske Kak HM3BECTHO, B TEOPUH KOHCTHUTYIIMOHHOI'O IIpaBa BBIIEASIIOT OT
BOCBMH [0 IIECTHAMAIIATH MMOAOTPACAEH KOHCTUTYIIMOHHOIO 3aKOHO/IATEALCTBA,
HEKOTOpPhIE U3 HUX IOABEPTAIOTCI Pa3leA€HUI0 HA UHCTUTYTHL.

C.B. IloaeHrHa BBIZIEASIET HMepapXUYECKyI0, (PeaepaTUBHYIO U OTPACAEBYIO
CTPYKTYPY 3akKoHomaTeabcTBa. Mepapxudeckasa (BepTHKasbHAas) CTPYKTypa 3a-
KOHOIAaTEABCTBA 3TO CTPYKTypa HOPMAaATHUBHBIX aKTOB OPraHOB I'OCyJapCcTBa, KO-
TOpast o0ycAOBA€HA B IMEPBYIO O4Yepeab 3aKpenaeHHOM B OCHOBHOM 3aKOHE TOCY-
JapCTBa CTPYKTYPOM I'OCyAAapCTBEHHBIX OpraHoB. CyIIeCTBYIOT pPa3An4dd B IIpa-
BOBOM CHA€ aKTOB, U3/]aBae€MbIX OOHUM U T€M K€ OpPraHoM, B 3aBHUCHMOCTHU OT
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hbopMaAbHOM OPraHN30BaHHOCTH T€X MAM UHBIX aKTOB. JTO II03BOASIET T'OBOPUTH
0 MHOTOYPOBHEBOM XapaKTepe HEPaApXUUYECKOM CTPYKTYpPhl 3aKOHOAATEABCTBA,
KOTOPYIO MOXKHO pacCMaTpUBaATh KaK CTPYKTYPHYIO II€IIb, COCTOSIIYIO U3 psaaa
yacTell (3BEeHbEB) OoAee MAM MeEHee BBIPAKEHHOTO HEePapXUYECKOro CTPOEHHS,
HaxXOOdIIUXCHd B OIIPENEACHHON 3aBUCUMOCTHU ApPYT OT Apyra [16, c. 40]. Kak Bu-
[OVM, B BEPTHUKAABHYIO CTPYKTYPY 3aKOHOAATEABCTBA TaK HMAW MHA4Y€ BKAIOYEHBI
HE TOABKO 3aKOHOJATEAbHbIE aKThl, HO 1 OCHOBAHHbIE HA HUX II0A3aKOHHBIE aK-
TBHI «<HAXOASIIUXCS B OIIPEeNEA€HHON 3aBUCHUMOCTHU APYT OT aApyra» [16, c. 40], ko-
TOPBIM COCTOUT U3 CAEAYIOIINX CPE30B:

1) Koucrutynua Poccuiickoit ®enepanmii, BKAIOUYass UHKOPIIOPUPOBAHHbBIE
B HEe IIOIIPaBKU;

2) benepasbHble KOHCTUTYIIMOHHBIE 3aKOHBI;

3) dbenepasbHbIE 3aKOHBI;

4) mog3aKOHHbIE HOpMAaTHBHbIE IpaBOBbIE aKThHI [18].

V3 nmpenAoKEHHBIX aBTOpaMH KOHCTPYKIIMH CAEAYET, YTO IIOMHUMO CTPYK-
TYypbl TOCYAAPCTBEHHBIX OPraHOB, (paKTOPOM, CYIIIECTBEHHO BAUSIOIIUM Ha He-
PapXUYeCcKyl0 CTPYKTYPY POCCHMCKOIO 3aKOHOOATEABCTBA, SIBAIETCH YCTAHOB-
A€HHBIA KOHCTUTYILIMEN HNPHUHIUI PaCHpPEeeA€HUd IIPeOIMETOB BEOEHUI U IIOA-
HOMOYHUM MeXKAy OopraHaMH roCydapCTBEHHOUN BaacTHu Poccuiickoit denepariniu
u ee cyomekToB. OTCloa HMepapxudecKas CTPYKTypa POCCHHCKOr0 3aKOHOa-
TEABCTBA 3HAYUTEABHO YCAOXKHHMAACh, TAK KaK B 3aBHCHMOCTH OT IIPEOMETOB
BEAE€HUd YCTAHOBACHHBIX KOHCTUTyLHMEN HepapxXus 3aKOHOOATEABCTBA MOIKET
BBITASIETEH IIO0-pPa3HoOMy. B yacTHOCTH, 110 BOIIpocaM HCKAIOUHUTEABHOT'O BEAECHUI
Poccuiickoit denepanuu ydeHble CHUTAIOT, UTO HepapXHU4YecKad CTPYKTypa 3a-
KOHOJATEABCTBa OyZeT BBITASAETh Tak, Kak npenasaraer C.B. [Toaernuna. [1o Bo-
IIpocaM COBMECTHOTIO BE€IEHUs HepapXUdecKas CTPYKTypa yxke OyaeT BKAIOYATH
B cebs 1 HOpMaTHBHBIE aKThI CyObeKTOB Penepaliuu.

B npenpigyinem caydae, 3aKOHOAATEABCTBO CyOBEKTOB Pemeparnii He BXO-
[OVAO B IIPENCTABAEHHYIO CTPYKTYPY, IIOCKOABKY II0 IIPEAMETAM HCKAIOYHUTEABHO-
ro BeaeHusa Poccuiickoil denepaiiyi IpaBOTBOPYECKYIO AEATEABHOCTH BIIPaBE
OCYIIIECTBASITh TOABKO OpraHbl IOCyZapCTBEHHON BaacTu Poccuiickodt denepa-
nuu. B 3TOM Xe caydae, IPHUMEHHUTEABHO K IIpeaMeTaM COBMECTHOI'O BEIECHUS,
IIpeasaraeTcd CAEAyIoIad uepapxudeckKass CTPyKTypa 3aKOHOOAaTEABCTBA!

1) Koucrutynua Poccuiickoii ®enepanuu, BKAIOYasd UHKOPIIOPHUPOBAHHBIE
B Hee II0IIPaBKH;

2) denepasbHbIE KOHCTUTYILIMOHHBIE 3aKOHBI;

3) dbenepasrHbIE 3aKOHBI;

4) KOHCTUTYIINU (ycTaBbl) CyOpekTOB denepaliuy;

5) 3aKoHBI CyOBEeKTOB Peneparivu.

[aaee caemyeT mHas cxeMa CTPYKTYPHOM KOMIIOHOBKH 3aKOHOOATEABCTBA
B CAy4Yae C HCKAIOYUTEABHBIMH IIpeAMeTaMH BeAeHHs CcyObeKToB denepariuu.
3necy KoHcTUTynMEeH HPHOPUTET OTAAETCH 3aKOHOAATEABCTBY CYOBEKTOB, ITPH
YCAOBHHM HUX COOTBeTCTBUs penepasbHoit KoHcTutynuu. B nanHoMm caydae, co-
OTBETCTBYIOLIAS IIPEAMETY BENEHHUS HepapxXudecKad CTPYKTypa POCCHUICKOTO
3aKOHOIATEABCTBA UMEET CAEAYIOIILYI0 KOHCTPYKIIHIO:

1) Koucrutynua Poccuiickoii ®enepanuu, BKAIOYasd UHKOPIIOPHUPOBAHHBIE
B HEe IIOIIPaBKU;
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2) peaepasbHbIe KOHCTUTYIIUOHHBIE 3aKOHBI,

3) KoOHCTUTYIIMHU (yCcTaBbl) cyObeKTOB Penepalivy;

4) 3ak0HBI CyOBeKTOB Penepanuy;

5) denepanbHbIE 3aKOHBI.

TakuMm o6pa3oM, K OCHOBHBIM (paKToOpaM, BAHSIOIIMM Ha HEPaApPXUYECKYIO
CTPYKTYPY 3aKOHOAATEABCTBA, IOMUMO yCTaHOBAEHHOU KoHcTutynuen Poccuii-
cko¥ Penepaliil CTPYKTYpPbl I'OCYAapCTBEHHBIX OPraHOB M 3aA0XKEHHYIO B ca-
Mo¥ KoHCcTHTYyIIMM HepapXHi0o HOPMaTHBHBIX akKToB Poccuiickoit Peneparuu
(B wactHOCTH, yupeknaeHUe (eaepasbHBIX KOHCTUTYIIMOHHBIX 3aKOHOB, IIPSIMOE
yKazaHue KoHcTUTyIIMH Ha HEeoOXOAUMOCTH COOTBETCTBUS ONHUX aKTOB IAPYTH-
MH), OTHOCSAT TaK K€ W KOHCTHUTYIIMOHHBIM IIPUHIIUII Pa3EA€HUS IIPEIMETOB
BeleHUsT U IIOAHOMOYHH MeXKQy opraHaMu rocyaapcTBeHHOM Baactu Poccuii-
ckoii Penepan u cyorekToB denmepanuu, a TOYHEE MOPOKAAEMBIH UM IIPH-
OPHUTET 3aKOHOB OJHOI'0 YPOBHS Ha/J 3aKOHaAMH APYToro ypoBH4 [19].

OmHaKO B IIPENAOKEHHBIX KOHCTPYKIIUSAX HE COBCEM SICHO, YTO KOHKPETHO
opa3yMeBaeT aBTOP IO «MHKOPIOPHUPOBAHHBIE IIOIIPaBKH», KaK OIIpeleAcHa
ux 000COOAEHHOCTH MAM K€ Ha OCHOBAHHUU KaKHUX IIPHU3HAKOB OHH BOEOUHO O0B-
equHeHbl ¢ KoHctuTynueii. Kak HaM KakeTcsd, ypoBHEBasl CTPYKTypH3allus,
KakK U Arobas npaBoBad KOHCTPYKIIHS TOAXKHA HUCTOAKOBBIBATHCS 3aBEPIIEHHOMU
AWOIb TOTZA, €CAW IIOMHMO CTPOTO OIPEeNEeA€HHOrO IIpaBHAA IIOCTPOEHUS
CTPYKTYpPbl HAAUYECTBYET €r0 YCAOBUS (PYHKIIMOHHUPOBAHUS (€ro 1IpaBo), B TOM
YHCA€ IO IIOCA€IOBATEABHOCTH PACIIOAOKEHHUS II0 I0OPHUAUYECKHUM CHAaM HOpP-
MaTHBHOI'0O IIpaBOBOro akTa. To ecTb B Al0OOM cuUTyalluu, caeayeT cobalonaThb
OPUHIAN «II0A3aKOHHOCTH», UX COOTBETCTBHS ITPABOBBIM IIPEAIINCAHUSIM, KO-
TOPBIE€ MOAXKHBI COOAIONATH €NWHYIO AMHUIO CTPYKTYPHUPOBAHHUS, «3TUM 00y-
CAOBA€HA BBICIIAs IOPUANYECKas CHAA 3aKOHOB II0 CPaBHEHUIO CO BCEMHU APY-
rumMu aktamm» [20, c. 23].

Kak ocHoBomoaararlIas oTpacAb CUCTEMBI ITpaBa KOHCTUTYIIMOHHOE ITPaBO
Pecnnybaukmu KazaxcraH mompasnesseTcd Ha TaKHe KPYIIHbIE OLOTPACAH, KaK:
IPe3ueHTCKOE IIpaBo; IIapAaMEHTCKoe IIpaBo; cyaebHoe IIpaBo (Ha cTaauu
dopMUpPOBaHUS); HCIOAHUTEABHOE IIPaBO (BKAIOYAS MYHHIIUIIAABHOE IIPaBO);
n30upaTeAbHOE IIPaBo.

Bor ¢ Takummu noaxomaMu olpeneseHbl B KaszaxcTaHe ropusoHTasbHad
CTPYKTypa 3aKOHOJATEABCTBA. XOTs H3BECTHO, YTO HE3aBHCHMO OT TOTO HAU
MHOTIO OIpeNeAeHUs] 3aKOHOOATEAbCTBA, B 3aKOHAaX, KaK IIPABHAO, YCTAHABAH-
BaeTcsd dYeTKas HepapxXud HOPMATHBHBIX ITPABOBBIX aKTOB. VIMEHHO B TaKOM
HOpsiAKE KOHCTATHUPYeTCs BEPTUKaAbHAasd CTPYKTypa KOHCTHUTYIIMOHHOTO 3aKO-
HomateAabcTBa PK, Haanyue B HeM HepapXUYECKH COIOMIMHEHHBIX 9A€MEHTOB.
ITocKOABKY, B 3aKOHE 3aKpeNadeTcd IIpsSIMOe yKa3aHHE O TOM, 4TO ITOA3aKOH-
Hble HOpMAaTHBHbIE IIPaBOBble aKThl HE MOTYT IPOTUBOPEYUTH 3aKOHaM, Te
TaK>Ke [1aeTCs OIIPENEA€HHUS TepMHHAa «II0A3aKOHHBbIE HOPMAaTHBHBIE IIPaBO-
BbI€ aKTbD.

B wactHOCTH, coraacHO myHKTa S5) ct. 1 3akoHa Pecniybamku KazaxcraH ot
6 anpead 2016 r. Ne 480-V «O npaBOBBIX aKTax» IIOA3aKOHHbIE HOPMATHUBHEIE
IpaBOBblE€ aKThl — UHBIE, HE SBASIOIINECS 3aKOHOOATEABHBIMH aKTaMH, HOP-
MaTHBHBIE IIPaBOBBbIE aKThl, U3JaBaeMble Ha OCHOBE M (MAH) BO HCIIOAHEHUE
U (MAH) OAd JaAbHEMIIeN peasan3alluM 3aKOHOAATEABHBIX M HWHBIX BBIIIECTOS-
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IUX [I0 HepapXUU HOPMATUBHBIX IIPABOBBIX aKTOB. MIMEHHO I103TOMY BCE HOP-
MaTUBHBIE IIpaBoBble akTbl Pecrnybamku Kaszaxcran ob0bequHEHBI B 3aKOHOOA-
TEABHBIE aKTbl, PACIIOAOKEHBI Ha PA3HBIX CTYIIEHAX HEPAPXUYECKOH ACCTHHIIBI.
CooTHoOIlIeHNS IOPUANYECKOH CHUABI UHBIX, KpoMe KoHctutyrinu Pecrybamku Ka-
3axXCTaH, HOPMAaTHBHBIX IIPABOBBIX aKTOB COOTBETCTBYET CACAYIOIIHMM HHUCXOd-
LM YPOBHSM KOHCTHUTYILIMOHHOI'O 3aKOHOJATEABCTBA:

1) 3aKOHBI, BHOCAIINE U3MEHEHHEe U moIloaHeHUs B KoHcruryrmio Pecriy6-
AUKHU Kazaxcras;

2) KOHCTUTYLIMOHHBbIE 3aKOHBI U yKasbl [Ipe3dumenta Pecrnybankm Kaszax-
CTaH, UMEIOIIHE CHAY KOHCTUTYILIMOHHOTO 3aKOHA,;

3) xomekcrl Pecrybamkm Kaszaxcran; 3akoHBI Pecriyoamnku KazaxcraH, a Tak-
ke ykassl [Ipesnnenrta Pecriybamnku KazaxcraH, uMelolye CUAY 3aKOHA.

3aech KOOEKCHI IO IOPUAUYECKOM CHUA€ IpHUpPaBHEHBI K 3akoHaM. B Kon-
CTUTYLIMU HE yKas3aH TaKOM BUI 3aKOHAa, KakK Koaekc. Tem He meHee [lapaameHT
IIPUHUMAET KOIEKCHI, KOTOPBbIE, HECMOTPA Ha CBOM «BEC» U «3HAYHMOCTB» IIO
CBOeM I0OpUANYECKON CHAe ITpUpaBHEHBI K OOBIYHBIM 3aKOHaM. HekoTopsle mpa-
BOBEbI I10AAraloT, YTO KOAEKCHI II0 CBOEH IOPHUAHUYECKOMN CHAE MOAXKHBI CTOATH
BBIIIIE OOBIYHBIX 3aKOHOB. MOTHBBI TAKOrO IIOAXOAA CAENyIOIlHe: KONEeKC — He
OOBIYHBIN 3aKOH, a BhICIIasl (popMa CHUCTEMaTU3allli, [I03TOMY OH JOAXKEH ObIThb
CTaOMABHBIM B HE MOXKET IIOABEPraThbCs YacThIM H3MeHeHHaM. Kak oTmedaercs
B IOPUANYECKON AUTEPATyYpPE, BO3MOXKHO, 3TO IPABHABHO, HO TOABKO AHMIIB, €CAHU
KOJIEKC pa3paboTaH TaK, YTO MOIKET BBIIEPKATH HCIBITAHHE BPEMEHEM U €ro
HOPMBI OyAyT COOTBETCTBOBATL U3MEHSIOIIMMCS peasusaM. Ecau oTaeabHbIE MO-
AOXKEHHd KOJEKCa yCTapeBaloT, TO UX CAEAYET OIIEPaTUBHO OTMEHSTH, 3aMEHATH
HOBBIMH, OTBEYAIOIIMMH HOBBIM PEAABHOCTSIM.

CTOPOHHUKU 00A€e BBICOKOH IOPUAUYECKOH CHABI KOAEKCOB, YE€M OOBIYHBIX
3aKOHOB, IIPEAAArarloT IIOCTaBUTh KOAEKCHI IIOCA€ KOHCTHUTYILIMOHHBIX 3aKOHOB,
BBIIIIE OOBIYHBIX 3aKOHOB B HEpPapXHUH PEeCIlyOAMKAHCKHX HOPMAaTHUBHBIX IIpPaBO-
BbIX aKTOB. Ho Takoro mecra B HepapXU4€CKOM «A€CTHHUIIE» HOPMATHUBHBIX IIpa-
BOBBIX aKTOB JIASl KOJIEKCOB B HacCToslIllee BpeMs HET, XOTd Obl IIOTOMY, UTO He-
BO3MOIKHO yCTaHOBHUTH OCOOYIO IIPOIleAypy HPHUHATHA KoaekcoB. He mmeercs
HHUIIIN AT KOAEKCOB B IIpolieAype NPHUHATHUA llapaaMeHTOM 3aKOHOAATEABHBIX
aKTOB, YTO BBI3bIBAIOT CIIPABEIAMBBIE CIIOPBI. BO-BTOPBIX, HOpMAaTUBHBIE IIO-
craHoBAeHUd llapaameHnTa u ero IlaaaT o IOPpUAUYECKON CHUAE CTOST HHUXKE 3a-
KOHOB, 4TO coOoTBeTCTByeT KoHcTUTylMH, Tak Kak «JlocranoBaenuda [laparamen-
Ta U ero [laaaT He MOAXKHBI IPOTUBOPEYUTH 3aKOHaM» (IIyHKT 7 cT. 62). [ToaTomy
MHEHHE O TOM, 4YTO IIOCTaHOBA€HHUA [lapaameHTa u ero IlaaaT uMerOT OAMHAKO-
BYIO IOPUIUYECKYIO CHAY C 3aKOHaMHu HeoOboCHOBaHHO. OTCIofa AeAal0TCHd BBIBO-
OBl O TOM, 4YTO IIOHATHE «3aKOH» BKAIOUAET B cebd Kak OOBIYHBIH, TaK U KOHCTH-
TYLIMOHHBIE 3aKOHBI.

Caenyrolryio T'pyIHIly HOPMAaTHUBHBIX MIPaABOBBIX aKTOB 00pasyloT «IIoa3a-
KOHHBIe» aKTbl. B KOHCTUTYIIMH HET TEpMHHA «II0A3aKOHHBIE» aKThl. OTO IIOHI-
THe, KaK ObIAO CKa3aHo, Aaercd B 3akoHe Pecnybamku KazaxcraH ot 6 ampead
2016 r. No 480-V «O mpaBOBBIX aKTax», KOTOPble 00pa3yioT CAEAYIOIIYI0 CBOE00-
Pa3HyI0 IOPUANUYECKYIO0 UEPAPXHUIO:

1) HopmaTuBHBIe octraHoBAeHUS [lapaamenTa Pecriybanku Kazaxcran u ero
ITaaaT;
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2) HopMaTHBHbIE IpaBoBble yKasbl [Ipesnnenra Pecryoauku Kazaxcraw;

3) HOpMaTHBHBIE IIPaBOBbIe ITocTaHOBAeHUd [IpaBureabcTBa PecryOanku
Kazaxcramn;

4) HOpMaTHUBHBIE IPAaBOBbIe MPHUKAa3bl MUHUCTPOB Pecrybauku Kazaxcran
U UHBIX PYKOBOAHUTEAEU II€HTPAABHBIX I'OCYAapPCTBEHHBIX OPraHOB, HOPMAaTHB-
HbI€ IIPAaBOBBIE ITOCTAHOBAEHUS LleHTpaabHON HM30MpaTeAbHOH Komuccuu Pec-
nyoauku Kaszaxcran, C4eTHOro KOMHUTETA IO KOHTPOAIO HCIIOAHEHUS PecITyO-
AMKaHCKOTO Oroazkera Pecriyoamku Kazaxcran, HanmonaapHoro bBanka Pecry0-
AuKY KazaxcTaH U UHBIX IIEHTPAABHBIX T'OCYJapCTBEHHBIX OPTaHOB;

5) HOpMaTHUBHBLIE IIPaABOBblE IIPHKAa3bl PYKOBOAUTEAEH BEAOMCTB II€H-
TPaAbHBIX FOCYJapPCTBEHHBIX OPraHOB;

06) HOpMaTHUBHBIE IIPAaBOBBIE PEIIEHUS MaCAUXaTOB, HOPMaTUBHbIE IIPaBO-
Bbl€ IIOCTAHOBAEHUH aKHUMaTOB, HOPMAaTHBHBIE IIPABOBBIE pEIIIEHUS aKHMOB
¥ HOPMAaTHBHBIE IIPABOBbIE IIOCTAHOBAEHUS PEBU3NOHHBIX KOMUCCHMH.

BHe yka3aHHON HepapXuUH HaXOASTCd HOPMAaTHUBHBIE ITOCTAHOBAEHUI KOH-
crutynuonHoro Cosera Pecnyoauku Kaszaxcran, BepxoBHoro Cyna PecryOauku
Kazaxcran u llenTpaabHO# n3bupareabHOH KomuccuHu Pecryoaukm Kazaxcrau
(crarpa 10). MexagyHapomHble OOTOBOPHI M HHBIE 00s3aTeAbCTBa PecrmyOAMKU
Kazaxcran coraacHo m. 1 ct. 4 KOHCTUTYIIUHU TaKxKe SIBAFIOTCH 4aCTbIO OEUCT-
ByIoIIero IrpaBa peciryoauku [21]. IToaToMy mpeaycMOTpeHO ABa BHAA MEKIY-
HapOAHBIX NOTOBOPOB: MEXAYHAPOAHBIE AOTOBOPHI, paTu(HUIlMpoBaHHbIe [lap-
AAMEHTOM M MEXAyHapOoAHbIE JOTOBOPHI, OAS IIPUMEHEHHs KOTOPBIX TpedyeTcs
u3naHue 3akoHa. MexkayHapoaHble JOTOBOPHI, paTu(uIpoBaHHble [TlapaaMmeH-
TOM, XOTS U IBAFIOTCH YaCThIO AEHUCTBYIOIIErO IIpaBa, HE BXOAAT B CUCTEMY Ha-
IMOHAABHOTO 3aKOHOOATEABCTBA.

CoraacHo m. 3 ct. 4 KoHcruryuuu Pecrnybamku KazaxcTan paTHQUIIHPO-
BaHHbIE MEXKIYHapPOAHbIE MOOTOBOPHI HMEIOT OOABIIVIO IOPUANYECKYIO CHAY
U IIPUOPHUTET IIEPE €€ 3aKOHAMH U IIPHMEHSIOTCS HernocpencrBeHHOo. OmHakKo,
B Hell He yTOYHEHO, epel KaKUMH 3aKOHAMH: KOHCTUTYIIHOHHBIMU HAU OOBIY-
HBIMH OHH HMeIOT ITpuopuret. [lo obmieMy MHEHHNIO, OHH UMEIOT IIPHOPUTET KaK
nepen KOHCTUTYIIMOHHBIMHU, TaK U Ilepe OObIYHBIMHU 3aKOHAMH, YTO He KOHKpe-
TU3UPOBAHbBI B AeUCTBYyIOIIEeH npaBoBoii cucreme Pecriybamku Kazaxcran. Ecan
XKe MeXAayHaponHble noroBopbl Pecriybankm Kaszaxcran He mopaexkaT paTugu-
Kalluu U OAS UX IIpUMeHeHUd TpeOyeTcs U3aaHue CIeIlMaAbHBIX 3aKOHOB, TO UX
IIOAOKEHHUY BXOOAT YEpPE3 3TH 3aKOHBI B CHCTEMY HAIIMOHAABHOT'O 3aKOHOIA-
TEABCTBa U BOIIPOC 00 UX MECTEe B HEPaAPXHUH HOPMATHBHBIX IIPABOBBIX aKTOB HE
BO3HHUKAET.

[To muenuto C.C. AaekceeBa B AUTeEpaType IIpaBUABHO obOpalliaercd BHUMA-
HHE Ha TO, YTO CTPYKTYPHBbIE IIPHU3HAKHU PACIIPOCTPAHLAIOTCSI HE TOABKO Ha OT-
pacau, HO U Ha HHCTUTYTBI, a TakKXe, pa3yMeeTcd, Ha BCE APYrUe€ OCHOBHBIE
opa3aeAeHUs IIPaBOBOM CHCTEMBbI. BIIOAHE TOHSATHO II03TOMY, YTO OCOOBIN Me-
TOJl PETYAUPOBAHUS pacCMaTpPHUBaETCs HbIHE OOABIIMHCTBOM aBTOPOB B Ka4ecCT-
B€ T'AaBHOT'0 IOPHUANYECKOT0 KPUTEPHUS AEACHHUI HOPM IIpaBa Ha oTpacau. Crie-
nuurKa B IpUeMax PEryAupoBaHHUS CBOMCTBEHHA U APYTHUM MOApPa3deACHUIM
IIpaBOBOH CHCTEMEI [22].

IOpunmueckoe cBoeobpasue npaBa HapsAy C HEIIOCPEACTBEHHO PETYASITHUB-
HBIMU CBOMCTBaMHU BBIPAXKAETCHI B HHTEAACKTYAAbBHO-BOAEBOM, OPUANYECKOM
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COLEPKaHHUH ITPAaBOBBIX HOPM. A OTCIOAA MHOTHM IIOApPAa3dEACHUAM IIPaBOBOM
CHCTEMBbI CBOHCTBEHHBI 0coOble IMpuHIUNBI. Kaykmoe mompasneseHHe CHUCTEMBbI
XapaKTepU3yeTcss CBOUM «HAOOpOM» OOIIMX IIOAOKEHHM, IOHATHH, TEPMHHOB.
HakoHnen, omHUM U3 BBIPAKEHHUU CTPYKTYPHI IBASIOTCSI OCOOEHHOCTH BO BHEII-
Hell opMe IpaBa, B CUCTEME 3aKOHOJATEABCTBA; IIPUYEM IEPBUYHBIE CTPYK-
TYpHBIE IIOpa3/IeA€HUs IIPaBOBbIE IIPEAIINCAHHSI BOOOIIE IIPEACTABAIIOT COOOH
€IUHCTBO IOCyIapCTBEHHO-BAACTHOI'O BEACHHS M €0 BHEIIHErO0 CAOBECHO — [0-
KyYMEHTAABHOTO BBIPAsKE€HUSI B TEKCTE€ HOPMATHBHOIO IOpHAWYECKOro akTa. Ha-
IIpUMep, IOPUANYECKOe CBoeoOpasme Moapas3leAeHUY CTPYyKTYphI IIpaBa BbIpa-
XKaeTcd B IOKa3aTeAsIX TPOSKOIO pofa: pezyasimusHble ceolicmea (MeTon pery-
AUPOBaHUd, [PHUEMBI BO3AEHCTBUL, MEXaHU3M H [OpP.); UHMENNeKmYalbHO-
goslegoe coodeprkaHue (IPUHIIUIIBI IIpaBa, OOIMe IOAOKEHUd U IIP.); 8HEeUWHss
¢gopma npasa (M3BecTHad 000COOGAEHHOCTh B 3aKOHOIATEABCTBE).

Takke HamoO BUOETH, UYTO «CTEIIEHb CHEIUPUKU» CTPYKTYPHBIX YEPT (B 0CO-
OEHHOCTH, CHUCTEMHOH IIEAOCTHOCTH) U IOPHUANYECKOI'0 CBOeoOpasus TexX HAHU
UHBIX MOApPa3AeA€HUN MpPaBOBOM CHCTEMBI HeEOAHWHAaKOBBI. OTCIOOa pa3AndeH
YPOBEHb UX OOBEKTUBH3AIIUU B IIPaBOBOY cucTeMe. OTO OOBSICHAETCS TeM, UTO
CHUCTEeMa 3aKOHOOATEABCTBO HMMEET HE€ OAHY, a HECKOABKO CTPYKTYpP, B 3aBHUCH-
MOCTH OT XapakKTepa CTPYKTYPHUPOBaHUS, «yrAa 3peHHs» Ha 3TU CBS3U, U 00y-
CAOBAEHO 3TO CAOXKHBIM, KOMIIA€KCHBIM, COIIMAABHBIM XapaKTepPOM AIOOBIX IIpa-
BOBBIX SBACHHUH U 3aKOHOAATEABCTBA, B YACTHOCTH.

O06o0111as CKazaHHOE, MOXKHO IIPEIAOKHUTL CAEOYyIOIHe HepapXUudecKue
CTPYKTYPbI KOHCTUTYIIHOHHOTO 3aKOHOAATEABCTBA!

1. Pecnybauku Ka3axcTaH:

1) Koncrutynud, 3aKoHbI, BHOCSIIIME U3MEHEHUd U A0IoAHeHUs B KoHcTH-
TYLHIO U O BBeZleHUH KOHCTUTYLIUN B A€HCTBUE;

2) KOHCTUTYILIMOHHbIE 3aKOHBI;

3) HopMmaTtuBHBIe akTbhl KoHcTutryiimonHoro CoBera Pecrybamnku Kaszax-
CTaH,;

4) uHBIE HOPMATHUBHBIE ITPABOBbIE AKTHI;

5) HOpMaTHUBHBIE aKThl OPraHOB MECTHOT'O CaMOYIIpaBACHU.

2. Poccuiickoi Penepamuu:

2-1. Ilo npeomemam coemecmHoz20 8€0eHUSL:

1) Koncrutynua Poccuiickoit ®enepanmuu, 3aKOHBI, BHOCLIIE HU3MEHEHUI
u pornoaHeHHs B KoHctutrynuio Poccutickoyt ®enepanyu u o BBeneHun KoHcTu-
Tyuuu Poccuiickoit denepanuu B AENCTBUE;

2) denepasbHblE KOHCTUTYIIMOHHBIE 3aKOHBI;

3) HopMmaTuBHBIEe akTbl KoHcTuTyitmonHoro Cyna Poccutickoit denepaiuy;

4) penepasbHbIE 3aKOHBI U peepaTUBHBIE JOTOBOPA;

5) KoHcTUTyLMH (ycTaBbl) CcyOBeKTOB Poccuiickoit demepaliviyi, 3aKOHBI
cyopekToB Poccutiickoit denepariyy, BHOCSIINE U3MEHEHUsT U JOTIOAHEHUS B KOH-
CTUTYLIMHM (yCcTaBbl) cyOBeKTOB Poccutiickoii Penepanuy U 0 BBEOEHUM KOHCTH-
TyLuu (ycraBoB) cyOsekToB Poccuiickoit @enepanuu B AefiCTBHE,

6) KOHCTUTYIIMOHHBIE 3aKOHBI CYyOBeKTOB Poccuiickoit ®enepanuy;

7) HopMmaTtuBHbIe akTbl KoHcTurynmonHoro Cyna cyobekToB Poccuiickoit
deneparuy;

8) 3akoHBI CyOBeKTOB Poccuiickoit @emepariviu.
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2-2. Ilo npedmemam UCKAOUUMENbHO20 8€0eHUSL:

1) Koucrutynua Poccuiickoit ®enepainiyiy, 3aKOHBI, BHOCAIIE U3MEHEHUSI
u ponioaHeHUd B KoHcturynuio Poccuiickoi denepanyu U o BBeaeHNU KoHcTH-
Tyuuu Poccuiickoii denepanyu B AeHCTBUE;

2) peaepasbHbIEe KOHCTUTYIIUOHHBIE 3aKOHBI,

3) HopmaTuBHbIe akThl KoHcTutyrimonHoro Cyna Poccutickoit ®enepanuy;

4) KOHCTHUTYLMU (ycTaBbl) cyObekToB Poccuiickoit dPemepamnuu, 3aKOHBI
cyobekToB Poccuiickoit Penepanuu PP, BHocsamme M3MeHEHUS U NOIOAHEHUS
B KOHCTUTYIIMHU (ycTaBbl) cyOBpekToB Poccutickoii denmepariuu U o0 BBeOEHUU
KOHCTUTYLIMH (yCcTaBOB) cy0ObeKTOB Poccutickoii Peneparinu B HeiCTBUE;

5) KOHCTHUTYIIMOHHBIE 3aKOHBI CYyOBeKTOB Poccutiickoii denepariny;

6) HopMmaTuBHbIe akThl KoHcTurynmonHoro Cyna cyowekToB Poccubickoit
denepaiuy;

7) 3aK0OHBI CyOBeKTOB Poccuiickoit Penepanmmy;

8) dbenepasbHbIE 3aKOHBI U (peepaTUBHbBIE OTOBOpPA.

OTHOCHUTEABHO NIPEOAOKEHHONH aBTOPOM CTPYKTYPBbI KOHCTUTYIIMOHHOTO 3a-
KOHOIaTeABCTBa MOKHO CKa3aThb caedylolliee. /leano B ToOM, 4TO, I10 OOIIeMy MHe-
HHUIO, IIPU CTPYKTYPHUPOBAHUHN CHUCTEMBI 3aKOHOAATEABCTBA B HEKOTOPBIX CAyYa-
49X UMeEET 3Ha4€HHS HE CTOABKO COZEpP2KaHHE ITPaBOBOrO aKTa, CKOABKO caMa €ro
dopMma (MCTOYHUK). [Ipy IMOCTPOEHUHN HEepapXUYECKOH CTPYKTYpPbl CHCTEMBI 3a-
KOHOJJATE€AbCTBA, HEBAXKHO KaKHE€ MMEHHO HOPMBI COAEPKATBCA B KOHKPETHBIX
aKkTax, BajkHa cama popMa aKTa, ero Iopuandeckasl CHAa: OOBIYHBIN 3aKOH HAU
KOHCTUTYIIMOHHBIN 3aKOH, (pe/iepasbHbIM KOHCTUTYLIMOHHBIM 3aKOH HAM (peje-
PaAbHBIN 3aKOH, AMOO 3aKOH CcyOnrekTa Penepalivu 1 T.11.

B To ke BpeMs, HEOOXOOUMO OTMETHTb, UTO B HCCAELYyEMBIX CTpaHax
CTPYKTYypHU3allksl KOHCTHUTYIIMOHHOI'O 3aKOHOOATEABCTBA U BBIIBACHHE DAE€MEH-
TOB, €T0 COCTABASIIOIINX, HA CAMOM [IeA€ ITPEACTaBASIET COOOI0 CAOXKHBIHA U TPY-
JOEMKHH IIPOLIECC, IIOCKOABKY CYIIECTBYIOT HE€ TOABKO HECOMHEHHOE CXOICTBO
CTPYKTYP KOHCTHUTYILIMOHHOI'O 3aKOHOAATEABCTBA, HO UMEIOTCHA U CYIIIECTBEHHbIE
OTAWYUS, OOYCAOBAEHHBIE CIIEIIN(PHUKON CUCTEMBI IIpaBa U 3aKOHOOATEABCTBA.

OpgHako A9 KOHCTHUTYIIMOHHOTO 3aKOHOJATEABCTBA, B KOTOPOM IOAKHBI
COEPzKaTBhCS OCHOBOIIOAATAIOIIYE ITPUHIIUIIBI 1 HOPpMBbI KOHCTUTYLIMH, €€ BHYT-
peHHee conepiKaHMWe, KaK ero MCTOYHHK, O0YCAOBAE€HHBIE BHYTPEHHEH B3aHMO-
CBSI3bI0 U IIEAOCTHOCTBIO, MMEET IIePBOCTEIIEHHOe 3Ha4YeHHe, KOTOPhIM Oymer
OIIPENEAdTh €r0 CTPYKTYPY, YTO HAIIIAU OTPaKe€HHS B IIPEIAOKEHHOU aBTOPOM
KOHCTPYKIIHH.
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Neo II-P3-I «Ilo meay o mmpoBepKe KOHCTUTYILIMOHHOCTH [leKaapalliyd O T'OCyAapCTBEHHOM
cyBepenutere Pecriybamku TaTapcran ot 30 aBrycta 1990 r. 3akona Pecrmybauku Ta-
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On the issue of institutionalization of the structure of constitutional
legislation of the Russian Federation and the Republic of Kazakhstan:
existing models and legal distinctiveness

Tolybek Zh. Zhunuskanov

Annotation. The article deals with the comparative legal analysis of the struc-
ture of the constitutional legislation of the Russian Federation and the Republic of Ka-
zakhstan. The author has highlighted one of its topical problems — the issues of insti-
tutionalization. Analysis and research of the current law, law enforcement practice
and doctrine of the named countries allows talking about the influence of the form of
government and state structure on the structure and content of the Constitution, con-
stitutional legislation, in particular, as well as their originality. Their model similari-
ties, the presence of a dictatorship of power in the system of law and legislation of the
studied countries, with a special expression in a unitary state, are revealed, on the
other, their conceptual differences, determined by its individual elements. The result
of the analysis is the author's vision of the hierarchical structure of the constitutional
legislation of the Russian Federation and the Republic of Kazakhstan, depending on
the state structure.

Keywords: Constitution, constitutional legislation, constitutional law, effective
law, structure, federation, unitarianism, power, politics, subjects of the Federation,
law, law, creativity, doctrine, dictatorship, president, legislative and representative
body, dialectics, regularity, legal act.

“The success of science is a matter of time
and courage of mind”
Voltaire

Science knows cases when the forms of qualitative differences between
phenomena are determined by the structure, where the structure is primarily
responsible for the qualitative changes. In this regard, one can consider the di-
rect influence of the structure of law on its quality. Moreover, it makes no dif-
ference whether it will be the structure of a rule of law, a normative legal act,
or it will be the structure of the legal system as a whole. If it proceeds from the
dialectical unity of form and content, then it will be necessary to recognize the
conditionality of the system of legislation by the system of law, where the struc-
ture of its content has the character of objective laws. In this case, the struc-
ture of the constitutional legislation of the state is largely capable of determin-
ing both its content as a whole and its fundamental characteristics.

In science, there are different approaches to the structure of constitutional
legislation. So, scientists (Kerimov D.A., Mitskevich A.V., Syrykh V.M., Senya-
kin I.N., Polenina S.V. and others), structuring constitutional legislation, dis-
tinguish two possible approaches: These are well-known divisions to horizon-
tal, from the point of view of its constituent normative elements, i.e. subsec-
tors, institutions and norms of constitutional law and vertical, from the point of
view of the hierarchy of the normative acts that form it.

* Zhunuskanov Tolybek Zhunuskanuly — advocate of the Republic of Kazakhstan, member
of the Kostanay regional collegium of advocates, Deputy Director for Science of the Private edu-
cational institution “College ZEREK” (Kostanay). E-mail: zhunuskanov_t@mail.ru
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The argumentation of such a theory, it seems to us, proceeds from the
two-tier structure of Russian legislation. In general, for a number of objective
reasons, the structure of the constitutional legislation of the Russian Federa-
tion characterizes the legislation of a federal state, where, due to the territorial
isolation of individual subjects, they have individual characteristics. Then, in
this case, the legal difficulty in defining the constitutional legislation of the
Russian Federation lies in the presence of two interrelated levels in it: federal
constitutional legislation and constitutional legislation of the constituent enti-
ties of the Russian Federation.

We think that from the standpoint of the constitutional and legal doctrine,
such approaches confirm the regularity of the existing legal structures (struc-
ture) of the constitutional legislation of the Russian Federation, which are
aimed at the integrity and unity of the legal system of the federal state. Conse-
quently, the laws of the two levels of the Russian Federation should be adopted
as not contradicting each other, but complementing and developing a single le-
gal field of the federal state, which convinces of the heterogeneity of the struc-
tures of the vertical constitutional legislation of the Russian Federation, espe-
cially its subjects.

A.V. Mitskevich notes that in modern literature, the structure of law and
legislation is revealed not only in the sectoral (horizontal) aspect. The "vertical"
aspect of the consideration of legislation is also highlighted “... that is, the cor-
relation of laws with subordinate normative acts, as well as the hierarchy of the
latter among themselves, depending on their legal force”. Here (to the vertical
structure), he refers ” ... the study of the system, differentiation and interaction
of federal legislation with laws and other regulatory legal acts of the bodies of
the subjects of the Federation” [1].

With regard to the federal structure of legislation, according to V.M. Raw
normative acts ranked by their legal force form structural rows in which each
of the elements occupies a strictly defined place. The system of normative legal
acts consists of two structural series — normative legal acts adopted on issues
of exclusive jurisdiction of the Federation and its joint jurisdiction with the
subjects of the Federation, and normative legal acts adopted by subjects of the
Federation on issues of their exclusive jurisdiction [2].

L.V. Lesin notes that “the vertical structure of the constitutional (statuto-
ry) legislation of the constituent entities of the Russian Federation corresponds
to the “classical”, standard structure of building the federal legislation of the
Russian Federation. In some constituent entities of the Russian Federation,
there are no acts of official interpretation or their adoption is not regulated by
a single normative legal act establishing a general procedure, limits and prin-
ciples of interpretation. This may result in the improper application of any acts
due to the lack of a clear understanding of them and the inability to obtain in-
terpretation or inappropriate interpretation due to the lack of uniform prin-
ciples and procedure for the interpretation of regulatory legal acts.

These points of view indicate an insufficiently high level of organization of
the vertical structure of the constitutional (statutory) legislation of the consti-
tuent entities of the Russian Federation and are an obstacle to its successful
development. Since the structure of the vertical constitutional (statutory) legis-
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lation in all subjects is heterogeneous. For most of the constituent entities of
the Russian Federation, there are no agreements on the delimitation of powers
between the state authorities of the Russian Federation and the constituent
entities of the Russian Federation, with the exception of the Republic of Tatars-
tan due to its “special status”, which has not been extended, that is, has
ceased to be in force [3]. There are other positions and cases in practice.

We can mention the constitutional legislation of the Republic of Bashkor-
tostan. If you read carefully, the Republic of Bashkortostan, as well as the Re-
public of Tatarstan, has the primary goal of the nation's right to self-
determination within the Russian Federation, which is fully consistent with the
UN Declaration on the Rights of Indigenous Peoples [4], as well as the prescrip-
tion of Art. 4 of the Constitution of the Russian Federation itself.

According to the named Declaration of the UN General Assembly of Sep-
tember 13, 2017, “indigenous peoples are equal with all other peoples, and at
the same time recognizing the right of all peoples to differ from each other, to
consider themselves different from others and to be respected in this capacity,
all doctrines, policies and practices which are based on the superiority of
peoples or people on the basis of national origin or racial, religious, ethnic and
cultural differences, or which assert such superiority, are racist, scientifically
unsound, legally invalid, morally reprehensible and socially unjust. Indigenous
peoples, in exercising their rights, must be free from any kind of discrimination”.

This international principle of equality and self-determination of the
people (nation) in the first article of the Constitution of the Republic is proc-
laimed as follows: “The Republic of Bashkortostan is a democratic legal state
within the Russian Federation, expressing the will and interests of the entire
multinational people of the republic. The names “Republic of Bashkortostan”
and “Bashkortostan” are equivalent”. This is how all the constituent entities of
the Russian Federation have determined their political statuses within the
Russian Federation. From this followed the structure of the republican legal
system, in some cases, with the right of anticipatory lawmaking, which actually
gave some constituent entities of the Russian Federation, contrary to the Con-
stitution of the Russian Federation, sometimes unprecedentedly invade the
powers of the Federal Center.

So, for example, in the Republic, at the constitutional level, the question of
introducing the institution of amnesty was raised, which was not the subject of
its jurisdiction, contradicted Chapter 3 of the Constitution of the Russian Fed-
eration, Art. 71 of the Constitution of the Republic of Bashkortostan [5], Chap-
ter 1 of the Federal Law of October 6, 1999 No. 184-FZ “On general principles
of the organization of legislative (representative) and executive bodies of state
power of the constituent entities of the Russian Federation” [6], the Agreement
between the Russian Federation and the Republic of Bashkortostan of August 3,
1994 “On the delimitation of jurisdictions and mutual delegation of powers be-
tween the state authorities of the Russian Federation and the state authorities
of the Republic of Bashkortostan” [7] also affected the structure of the constitu-
tional legislation of Bashkortostan.

Although, in addition to the Constitution of the Russian Federation, the
Constitution of the Republic of Bashkortostan directly stipulates that the “Trea-
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ty of the Russian Federation and the Republic of Bashkortostan of August 3,
1994 “On the delimitation of jurisdictions and mutual delegation of powers be-
tween the state authorities of the Russian Federation and state authorities of
the Republic of Bashkortostan” a part that does not contradict the Constitution
of the Russian Federation and the Constitution of the Republic of Bashkortostan.

In case of inconsistency with the provisions of the Constitution of the
Russian Federation and the Constitution of the Republic of Bashkortostan, the
provisions of the Treaty of the Russian Federation and the Republic of Bash-
kortostan of August 3, 1994 “On the delimitation of jurisdictions and mutual
delegation of powers between government bodies of the Russian Federation and
government bodies of the Republic of Bashkortostan”, the provisions of the
Constitution of the Russian Federation apply and the Constitution of the Re-
public of Bashkortostan”, which were not observed by the Republic, but were
legally amended by the Federal Center.

The Republic of Bashkortostan also grossly violated the prescription of
Art. 71 of the Constitution of the Republic of Bashkortostan, according to
which “The jurisdiction of the State Assembly of the Republic of Bashkortostan
includes: implementation of legislative regulation on the matters of jurisdiction
of the Republic of Bashkortostan and matters of joint jurisdiction of the Rus-
sian Federation and the Republic of Bashkortostan within the powers of the
Republic of Bashkortostan; The State Assembly of the Republic of Bashkortos-
tan, while exercising its powers, ensures the observance of the Constitution of
the Russian Federation and federal laws". This is what almost happened in the
legislative relations between the Russian Federation and the Republic of Bash-
kortostan on the example of one institution that was not the subject of doctrinal
interpretation at the level of the Russian Federation, in a special composition.

According to M.F. Malikov, the main difficulty in studying the problems of
constitutional harmonization of the legislation of the Republic of Bashkortostan
lies in the lack of awareness of the regularity of the development of statehood
in Russia and Bashkortostan, as well as the complexity, debate, multidimen-
sionality of interstate relations in the unified legal system of the Russian Fed-
eration [8].

From this scientific consensus it follows that it is necessary to develop
a unified normative institutional scientific-legal theory of the structure of con-
stitutional law and legislation, in particular, with a special prescriptive doc-
trinal science and theory, where, taking into account the individual characte-
ristics of territorial entities, the constitutional principles of equality should be
taken as a general rule all subjects of law before the constitution and the law,
primarily at the federal level, that is, unquestioning observance of the Consti-
tution of the Russian Federation, federal laws, treaties, etc. adopted in its ex-
ecution.

In Kazakhstan, taking into account the state structure, its peculiarities
and legal peculiarities in the application and constitutional-doctrinal interpre-
tation, as well as judicial clarification of the hierarchical arrangement of acts of
current law. The concept of the current law is given in Art. 4 of the Constitu-
tion of the Republic of Kazakhstan, according to which “The current law in the
Republic of Kazakhstan is the norms of the Constitution, laws corresponding to
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it, other normative legal acts, international treaty and other obligations of the
Republic, as well as regulatory decisions of the Constitutional Council and the
Supreme Court of the Republic. The Constitution has supreme legal force and
direct effect throughout the territory of the Republic. International treaties rati-
fied by the Republic have priority over its laws. The procedure and conditions
for the operation of international treaties on the territory of the Republic of Ka-
zakhstan, to which Kazakhstan is a party, are determined by the legislation of
the Republic. All laws and international treaties to which the Republic is a par-
ty are published. The official publication of normative legal acts concerning the
rights, freedoms and duties of citizens is a prerequisite for their application” [9].

So, as it follows in such cases, according to the Constitution of the Repub-
lic of Kazakhstan, “The Constitution has supreme legal force and direct effect
throughout the territory of the Republic. All are equal before the law and the
court (paragraph 2 of article 4, paragraph 1 of article 14) [9]. Everything is in
accordance with the norms of international law and generally recognized con-
stitutional principles.

These provisions were further reflected in the Law of the Republic of Ka-
zakhstan dated April 6, 2016 No. 480-V 3PK "On Legal Acts" [10], according to
which the actually hierarchical structure of constitutional law and constitu-
tional legislation of the Republic of Kazakhstan is established.

So, in Art. 10 of the said Law formally provide the hierarchical sequence
and location of normative legal acts in the system of law and legislation of Ka-
zakhstan, which also affected the constitutional legislation, amended in Art.
11, 12 as follows: “All normative legal acts have direct effect, unless otherwise
stipulated in the normative legal acts themselves or acts on their introduction
into force. If there are contradictions in the norms of normative legal acts of dif-
ferent levels, the norms of the act of a higher level apply”. That is, the legislator
makes a reference to the interpretive and explanatory norms of the law of the
authorized and judicial authorities. In this case, the Constitutional Council of
the Republic of Kazakhstan and the Supreme Court of the Republic of Ka-
zakhstan.

Russia has prepared a draft law “On Regulatory Legal Acts in the Russian
Federation”. And here there are similar, not fully agreed upon formulations of
the articles. According to Art. 3 of the named bill "Lawmaking in the Russian
Federation is regulated by the Constitution of the Russian Federation, federal
constitutional laws, this Federal Law, other federal laws, other regulatory legal
acts of the Russian Federation, constitutions (charters), laws and other regula-
tory legal acts of the constituent entities of the Russian Federation, charters of
municipalities, other municipal regulatory legal acts. The provisions of this
Federal Law shall be applied in accordance with the Constitution of the Rus-
sian Federation and taking into account the specifics established by federal
constitutional laws, federal laws and other regulatory legal acts adopted in ac-
cordance with them” [11].

It would seem that the texts of the aforementioned law of the Republic of
Kazakhstan and the draft federal law were drawn up taking into account the
requirements of the Constitutions of the studied countries, but their root
meaning, it seems to us, is somewhat idealized.
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The existing views of scientists on these problems are mainly formed from
the position of the theory of state and law, constitutional law, and are not al-
ways linked to practice. And the opinions of practitioners on this most impor-
tant issue, including the direct actions of the Constitution, are associated with
the costs of professional activity. For example, in connection with the next
amendments to the Constitution of the Republic of Kazakhstan [21], the
Chairman of the Constitutional Council of the Republic of Kazakhstan, Doctor
of Law, Professor 1.V. Rogov expressed very erroneous opinions regarding the
direct effect of the Constitution of the Republic of Kazakhstan, it seems to us.
According to him, “An effective Constitution is also other laws and all law en-
forcement practice, which is an indicator of the correct development of the
state and society” [21].

The teaching of L.S. Rubinstein, according to which “to move away from
reality in order to penetrate into it — this is the logic of creative imagination. It
characterizes the essential aspect of artistic creation. But we are not about art-
ists, but about rule-making. Imagination is no less necessary — in other forms —
in scientific creativity [12, p. 303].

Another great English chemist of the 18th century. J. Priestley, who dis-
covered oxygen, argued that really great discoveries, which “would never have
thought of a reasonable slow and cowardly mind”, can only be made by scien-
tists who “give full scope to their imagination”. T. Ribot was even inclined to
assert that if we “sum up the amount of imagination expended and embodied,
on the one hand, in the field of artistic creation, and on the other, in technical
and mechanical inventions, then we will find that the second is much greater
than the first” ... The role of imagination in scientific creativity was highly ap-
preciated by V.I. Lenin. He wrote: “... it is absurd to deny the role of fantasy in
the most rigorous science”. “It is in vain to think,” he notes elsewhere, “that the
poet needs her (fantasy — T.Zh.)”. This is a stupid prejudice. Even in mathemat-
ics, it is needed, even the discovery of differential and integral calculus would
be impossible without imagination. Fantasy is a quality of the greatest value ...”
[12, p. 303].

The above ideas of scientists and thinkers suggest that the law enforce-
ment practice would change if legal science used to the full extent creative and
scientific fantasies? If, for example, the legislator would worry about the
adopted laws as the great L.N. Tolstoy, then a lot would have changed in favor
of the main subjects of law — man and citizen.

In response to a reproach made once that he had done too cruel to Anna
Karenina, forcing her to commit suicide under a train, L. Tolstoy said: “This
opinion reminds me of the incident with Pushkin. Once he said to one of his
friends: “Imagine what kind of thing Tatyana ran away with me. She's got mar-
ried! This I did not expect from her". I can say the same about Anna Karenina.
In general, my heroes and heroines sometimes make such jokes that I would
not wish; they do what they should do in reality of life and as happens in reali-
ty of life, but not what I want to do” [12, p. 484].

That is, everything that is described in this article using the example of
practice and science is not because I want to. ABSOLUTELY NO, this is the im-
perative of the times in favor of simple law applicants.
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What actually happens to the institution of structuring is to be found out
by both scientists and practitioners, but, in any case, theory should be linked
to practice, because the current state of the structure of law and legislation,
especially constitutional legislation, “thereby drops the party in the eyes of the
workers” [15].

It is also known that in the theory of constitutional law, there are eight to
sixteen subsectors of constitutional legislation, some of which are divided into
institutions.

S.V. Polenina highlights the hierarchical, federal and sectoral structure of
legislation. The hierarchical (vertical) structure of legislation is the structure of
regulatory acts of state bodies, which is primarily due to the structure of state
bodies enshrined in the Basic Law of the state. There are differences in the le-
gal force of acts issued by the same body, depending on the formal organization
of these or those acts. This allows us to speak about the multi-level nature of
the hierarchical structure of legislation, which can be considered as a struc-
tural chain, consisting of a number of parts (links) of a more or less pro-
nounced hierarchical structure, which are in a certain dependence on each
other [16, p. 40]. As you can see, in one way or another, the vertical structure
of legislation includes not only legislative acts, but also by-laws based on them
“are in a certain dependence on each other” [16, p. 40], which consists of the
following sections:

1) the Constitution of the Russian Federation, including the amendments
incorporated into it;

2) federal constitutional laws;

3) federal laws;

4) subordinate normative legal acts [18].

From the constructions proposed by the authors, it follows that, in addi-
tion to the structure of state bodies, a factor that significantly affects the hie-
rarchical structure of Russian legislation is the principle of the distribution of
jurisdictions and powers between the bodies of state power of the Russian Fed-
eration and its subjects established by the Constitution. Hence, the hierarchic-
al structure of Russian legislation has become much more complicated, since
depending on the subjects of jurisdiction established by the Constitution, the
hierarchy of legislation may look different. In particular, on the issues of the
exclusive jurisdiction of the Russian Federation, scientists believe that the hie-
rarchical structure of legislation will look like S.V. Polenina. On issues of joint
jurisdiction, the hierarchical structure will already include regulations of the
constituent entities of the Federation.

In the previous case, the legislation of the constituent entities of the Fed-
eration was not included in the presented structure, since on the subjects of
the exclusive jurisdiction of the Russian Federation, only state authorities of
the Russian Federation have the right to carry out law-making activities. In the
same case, in relation to the subjects of joint jurisdiction, the following hierar-
chical structure of legislation is proposed:

1) the Constitution of the Russian Federation, including the amendments
incorporated into it;

2) federal constitutional laws;
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3) federal laws;

4) constitutions (charters) of the subjects of the Federation,;

5) laws of the subjects of the Federation.

This is followed by a different scheme of the structural arrangement of leg-
islation in the case of the exclusive jurisdiction of the subjects of the Federa-
tion. Here, the Constitution gives priority to the legislation of the subjects, sub-
ject to their compliance with the federal Constitution. In this case, the hierar-
chical structure of Russian legislation corresponding to the subject of jurisdic-
tion has the following construction:

1) the Constitution of the Russian Federation, including the amendments
incorporated into it;

2) federal constitutional laws;

3) constitutions (charters) of the subjects of the Federation;

4) laws of the subjects of the Federation;

5) federal laws.

Thus, to the main factors influencing the hierarchical structure of legisla-
tion, in addition to the structure of state bodies established by the Constitution
of the Russian Federation and the hierarchy of normative acts of the Russian
Federation laid down in the Constitution itself (in particular, the establishment
of federal constitutional laws, a direct indication of the Constitution on the
need for compliance of some acts with others) , also include the constitutional
principle of division of jurisdictions and powers between the bodies of state power
of the Russian Federation and the constituent entities of the Federation, or rather
the resulting priority of laws of one level over laws of another level [19].

However, in the proposed constructions it is not entirely clear what the
author specifically means by the “incorporated amendments”, how their isola-
tion is defined, or on the basis of what criteria they are united with the Consti-
tution. It seems to us that level structuring, like any legal structure, should be
interpreted complete only if, in addition to a strictly defined rule for construct-
ing a structure, its conditions of functioning (its right) are present, including in
terms of the sequence of location by legal force of a normative legal act. That is,
in any situation, the principle of “subordination” should be observed, their
compliance with legal regulations, which must comply with a single line of
structuring, “this is due to the higher legal force of laws in comparison with all
other acts” [20, p. 23].

As a fundamental branch of the legal system, the constitutional law of the
Republic of Kazakhstan is subdivided into such large sub-branches as: presi-
dential law; parliamentary law; judicial law (at the stage of formation); execu-
tive law (including municipal law); suffrage.

It is with such approaches that the horizontal structure of legislation has
been defined in Kazakhstan. Although it is known that regardless of one or
another definition of legislation, laws, as a rule, establish a clear hierarchy of
normative legal acts. It is in this order that the vertical structure of the consti-
tutional legislation of the Republic of Kazakhstan is established, the presence
of hierarchically subordinate elements in it. Since, the law provides for a direct
indication that by-laws cannot contradict laws, which also defines the term
"by-laws".
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In particular, according to paragraph 5) of Art. 1 of the Law of the Repub-
lic of Kazakhstan dated April 6, 2016 No. 480-V "On Legal Acts" by-laws — oth-
er, not legislative acts, regulatory legal acts issued on the basis and (or) in ex-
ecution and (or) for further implementation of legislative and other higher hie-
rarchical normative legal acts. That is why all the normative legal acts of the
Republic of Kazakhstan are combined into legislative acts, located at different
levels of the hierarchical ladder. The relationship of legal force of normative le-
gal acts other than the Constitution of the Republic of Kazakhstan corresponds
to the following descending levels of constitutional legislation:

1) laws making changes and additions to the Constitution of the Republic
of Kazakhstan;

2) constitutional laws and decrees of the President of the Republic of Ka-
zakhstan having the force of a constitutional law;

3) codes of the Republic of Kazakhstan; laws of the Republic of Ka-
zakhstan, as well as decrees of the President of the Republic of Kazakhstan
having the force of law.

Here, codes of legal force are equated to laws. The Constitution does not
specify such a type of law as a code. Nevertheless, the Parliament adopts codes
which, despite their “weight” and “significance”, in their legal force are equal to
ordinary laws. Some legal scholars believe that codes should be superior to or-
dinary laws in their legal force. The motives for this approach are as follows:
the code is not an ordinary law, but the highest form of systematization, there-
fore it must be stable and cannot be subject to frequent changes. As noted in
the legal literature, this may be correct, but only if the code is designed in such
a way that it can withstand the test of time and its norms will correspond to
changing realities. If certain provisions of the code become obsolete, then they
should be promptly canceled, replaced with new ones that meet new realities.

Supporters of higher legal force of codes than ordinary laws propose to
place codes after constitutional laws, above ordinary laws in the hierarchy of
republican normative legal acts. But there is currently no such place in the
hierarchical “ladder” of normative legal acts for codes, if only because it is im-
possible to establish a special procedure for the adoption of codes. There is no
niche for codes in the procedure for passing legislation by Parliament, which
causes fair controversy. Secondly, the normative decisions of the Parliament
and its Chambers in terms of legal force are lower than the laws, which is in
line with the Constitution, since “The decisions of the Parliament and its
Chambers must not contradict the laws” (paragraph 7, Art. 62). Therefore, the
opinion that the decisions of the Parliament and its Chambers have the same
legal force with the laws is unfounded. Hence, it is concluded that the concept
of "law" includes both ordinary and constitutional laws.

The next group of normative legal acts is formed by “by-laws”. The Consti-
tution does not contain the term “by-laws”. This concept, as it was said, is giv-
en in the Law of the Republic of Kazakhstan dated April 6, 2016 No. 480-V
"On Legal Acts", which form the following peculiar legal hierarchy:

1) regulatory decisions of the Parliament of the Republic of Kazakhstan
and its Chambers;

2) regulatory legal decrees of the President of the Republic of Kazakhstan;

89



2(118)-2029 KpHanveckan muican

3) regulatory legal orders of the Government of the Republic of Ka-
zakhstan;

4) regulatory legal orders of ministers of the Republic of Kazakhstan and
other heads of central state bodies, regulatory legal decisions of the Central
Election Commission of the Republic of Kazakhstan, the Accounts Committee
for Control over the Execution of the Republican Budget of the Republic of Ka-
zakhstan, the National Bank of the Republic of Kazakhstan and other central
state bodies;

5) regulatory legal orders of the heads of departments of central state bo-
dies;

6) normative legal decisions of maslikhats, normative legal decisions of
akimats, normative legal decisions of akims and normative legal decisions of
audit commissions.

Outside of this hierarchy are the normative decisions of the Constitutional
Council of the Republic of Kazakhstan, the Supreme Court of the Republic of
Kazakhstan and the Central Election Commission of the Republic of Ka-
zakhstan (Article 10). International treaties and other obligations of the Repub-
lic of Kazakhstan in accordance with paragraph 1 of Art. 4 of the Constitution
are also part of the current law of the republic [21]. Therefore, there are two
types of international treaties: international treaties ratified by the Parliament
and international treaties, the application of which requires the publication of
a law. International treaties ratified by the Parliament, although they are part
of the current law, are not included in the system of national legislation.

According to paragraph 3 of Art. 4 of the Constitution of the Republic of
Kazakhstan, ratified international treaties have greater legal force and priority
over its laws and are applied directly. However, it does not specify which laws:
constitutional or customary they have priority. By all accounts, they have
priority over both constitutional and customary laws, which are not specified in
the current legal system of the Republic of Kazakhstan. If the international
treaties of the Republic of Kazakhstan are not subject to ratification and their
application requires the publication of special laws, then their provisions are
included through these laws in the system of national legislation and the ques-
tion of their place in the hierarchy of regulatory legal acts does not arise.

According to S.S. Alekseev in the literature correctly draws attention to the
fact that structural features apply not only to industries, but also to institu-
tions, and, of course, to all other main divisions of the legal system. It is there-
fore quite understandable that a special method of regulation is now consi-
dered by most authors as the main legal criterion for dividing the norms of law
into branches. The specificity in the methods of regulation is also characteristic
of other subdivisions of the legal system [22].

The legal originality of law, along with directly regulatory properties, is ex-
pressed in the intellectual-strong-willed, legal content of legal norms. And
hence, many subdivisions of the legal system are characterized by special prin-
ciples. Each subdivision of the system is characterized by its own "set" of gen-
eral provisions, concepts and terms. Finally, one of the expressions of the
structure are features in the external form of law, in the system of legislation;
Moreover, the primary structural subdivisions of legal regulations generally
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represent the unity of the state-imperious command and its external verbal
and documentary expression in the text of a normative legal act. For example, the
legal originality of the subdivisions of the structure of law is expressed in indica-
tors of three kinds: regulatory properties (method of regulation, methods of influ-
ence, mechanism, etc.); intellectual and volitional content (principles of law, gen-
eral provisions, etc.); external form of law (known isolation in legislation).

It should also be seen that the “degree of specificity” of structural features
(in particular, systemic integrity) and legal originality of certain subdivisions of
the legal system are not the same. Hence the level of their objectification in the
legal system is different. This is due to the fact that the system of legislation
has not one, but several structures, depending on the nature of structuring,
“angle of view” on these connections, and this is due to the complex, complex,
social nature of any legal phenomena and legislation, in particular.

Summarizing what has been said, the following hierarchical structures of
constitutional legislation can be proposed.

1. Republic of Kazakhstan:

1) the Constitution, laws making changes and additions to the Constitu-
tion and on the introduction of the Constitution into force;

2) constitutional laws;

3) normative acts of the Constitutional Council of the Republic of Ka-
zakhstan;

4) other regulatory legal acts;

5) normative acts of local government bodies.

2. Russian Federation:

2-1. On subjects of joint jurisdiction:

1) the Constitution of the Russian Federation, laws making changes and
additions to the Constitution of the Russian Federation and on the introduc-
tion of the Constitution of the Russian Federation into force;

2) federal constitutional laws;

3) normative acts of the Constitutional Court of the Russian Federation;

4) federal laws and federal treaties;

5) the constitutions (charters) of the constituent entities of the Russian
Federation, laws of the constituent entities of the Russian Federation, intro-
ducing changes and additions to the constitutions (charters) of the constituent
entities of the Russian Federation and on the introduction of the constitution
(charters) of the constituent entities of the Russian Federation into force;

0) constitutional laws of the constituent entities of the Russian Federa-
tion;

7) normative acts of the Constitutional Court of the constituent entities of
the Russian Federation;

8) laws of the constituent entities of the Russian Federation.

2-2. On subjects of exclusive jurisdiction:

1) the Constitution of the Russian Federation, laws making changes and
additions to the Constitution of the Russian Federation and on the introduc-
tion of the Constitution of the Russian Federation into force;

2) federal constitutional laws;

3) normative acts of the Constitutional Court of the Russian Federation;
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4) the constitutions (charters) of the constituent entities of the Russian
Federation, the laws of the constituent entities of the Russian Federation of the
Russian Federation, making changes and additions to the constitutions (char-
ters) of the constituent entities of the Russian Federation and on the introduc-
tion of the constitution (charters) of the constituent entities of the Russian
Federation into force;

5) constitutional laws of the constituent entities of the Russian Federation;

6) normative acts of the Constitutional Court of the constituent entities of
the Russian Federation;

7) laws of the constituent entities of the Russian Federation;

8) federal laws and federal treaties.

The following can be said regarding the structure of constitutional legisla-
tion proposed by the author. The fact is that, in the general opinion, when
structuring the system of legislation, in some cases, it is not so much the con-
tent of a legal act that matters, but its very form (source). When building a hie-
rarchical structure of the system of legislation, no matter what norms are con-
tained in specific acts, the very form of the act, its legal force are important: an
ordinary law or a constitutional law, a federal constitutional law or a federal
law, or a law of a subject of the Federation, etc.

At the same time, it should be noted that in the studied countries the struc-
turing of constitutional legislation and the identification of the elements that
make up it, in fact, is a complex and laborious process, since there is not only an
undoubted similarity in the structures of constitutional legislation, but there are
also significant differences due to the specifics systems of law and legislation.

However, for constitutional legislation, which should contain the funda-
mental principles and norms of the Constitution, its internal content, as its
source, due to internal interconnection and integrity, is of paramount impor-
tance, which will determine its structure, which is reflected in the design pro-
posed by the author.
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AnHoOTanmua. B HacTosmed cTaThe paccMaTPUBAIOTCS BOIIPOCHI 3aKOHHOTO U JOK-
TPUHAABHOIO TOAKOBAHHS COBMECTHOM COOCTBEHHOCTHU CyHpPyroB B Poccuiickoit dene-
paumu. IIpoaHasn3mpoBaH IOAXOZ 3apyDOeKHBIX CTPaH K COCTABy TAKOTO HMYIIECTBA
U pexxuMaM ero peryaupoBaHus. CeMeHHbIe OTHOIIEHUSI OTHOCSTCH K YaCTHOIIPaBOBOH
cchepe, YTO IIpenroAaraeT MHHHMaAbHOE BMENIATEABCTBO TOCyAapcTBa K BOIIpocam
UX PEryAUpOBaHUsd. VMyIlIeCTBEHHOE IIOAOKEHHE CYIIPYrOB Pa3HUTHCS, B TOM YHCAE,
U B 3aBHCHUMOCTH OT IIPaBOBOM CEMBH, KOTOpas XapaKTepHa [IAS OTAEABHO paccMaTpHU-
BaeMoOro rocyziapcraa.

KaroueBble CAOBa: OpayHO-CEMEHHbIE OTHOIIEHHs, COBMECTHad COOCTBEHHOCTD,
HMYIIIECTBO, TOAKOBaHHE, 3aKOHOIATEABCTBO.

PU BCTYIIAEHUU B OpadyHO-CeMEMHbIe OTHOILEHUS A KasKIOTO de-

AOBEKa IIPOUCXOLAT II€PEMEHBI HE TOABKO AMYHOI'O XapakTepa, HO

U HUMYIIIECTBEHHOI'O IIOAOXKEHUs. M ecan peryaAnpoBaHUE BOIIPOCOB

HEUMYVIIIECTBEHHOI'O XapakTepa IPOUCXOOUT IIOCPEACTBOM IIPUMEHE-

HUS HOPM MOpPaAM M /HAU 4YACTHOTO IIpaBa, TO UMYIIECTBEHHBIE OT-
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JIoKTpUHaAbHOE TOAKOBAHUE IOHSTHUS «COBMECTHAas COOCTBEHHOCTDH CYIIPY-
rop», 1o MmHeHHIO [.P. [llepnieHeBHUYa, 3aKAIOYAETCH B €€ OINPEOEACHHH KaK 00-
el COBMECTHOM COOCTBEHHOCTH, CO CAOKHOM IOPUAMYECKONM MNPUPOIOH, YTO
IpearnoAaraeT MHAUBHUAYAABHO OIIPEIEACHHBIN IIepedeHb OOBEKTOB, BXOMSIIINX
B o011ee uMyIecTBo. TeopeTHdyeCcKN KasKAblH U3 CYyIPyroB HMeeT IIpaBa He Ha
BEIlb IIEAUKOM, a Ha €€ [OAI0, BMECTE C T€M, €ro IIpaBa PacIpOCTPaHSIOTCI He
Ha 4acThb BellY, a IPOHUKAET BCIOAY — B KaXXJOM COCTAaBHOM YaCTHIIE AUIIO HMe-
eT cBoio noaro. I'.d. [lepuieHeBUY Crieniu(pUIeCK OTHOCHUACS K PEXKHMY COBMe-
CTHOM COOCTBEHHOCTH W oTMedaa: «O0Ias coOCTBEHHOCTh YPE3BBIYAMHO CTec-
HHUTEABbHA A COYYaCTHHKOB, M BIIOAHE €CTECTBEHHO JKEAaHHE KazKIOIo M3 HUX
BBIMTHU M3 TaKOU 3aBHUCHUMOCTH» [5|. HecMoTpsa Ha TO, YTO C yKa3aHHOTO 3aKAIOYe-
HUS IIPOIIAU T'OAbI, OHO HE YTPATHUAO CBOEH aKTyaAbHOCTH [I0 CHX IIOp. QTO CTaHO-
BUTCH OYEBUIAHBIM IIPHU pPa3penIeHHH CAOXKHOCTEH B CEeMENHO-UMYIIECTBEHHBIX
cIiopax B HACTOSIIlEE BPeEMH.

CoBpeMeHHbIE UCCAENOBATEAU IIOATBEPKAAIOT HaAUYUe IIPOOAEMBI TE€OPEeTH-
YECKOI'0 OCMBICAEHUSI MHCTUTYTa 00Ilell COOCTBEHHOCTH B paMKaX CEMEMHBIX OT-
HoileHUH. Tak, B IOPUANYECKON AUTEPATYpPE OTMEYAETCs, YTO OTHOIIEHUS (CYII-
PyroB) IO IIOBOAY OOIIEH COBMECTHOM COOCTBEHHOCTH HMEIOT TI'PasKIaHCKO-
IIPaBOBYIO IIPHUPOAY, HE OTHOCATCH K HCKAIOYHUTEABHO CEMEWMHBIM, U JOAXKHBI pe-
TYAUPOBaThCd HOPMaMU TpakJaHCKOTo ITpaBa. W ToAbKO Torza, Korga CyIIpyrua
OPUIIAN K PEHICHUIO 3aKAIOYUTH OpadyHbIH JOTOBOP (IO CBOEH HMPUPOAE — I'pak-
JaHCKO-TIpaBoBoil — A.P., E.B.), OTHOIIIEHUsI, YCTAHOBAEHHbBIE UM — IIOJAE€KAT pe-
ryaupoBaHuio CeMeMHBIM KoaekcoM Pd. OTmeTum, 4TO NpeacTaBA€HHBIE II03U-
1IN BCECTOPOHHE 000CHOBAaHBI U MOT'YT IPUMEHATHCHI Ha IIpakTHKe [3].

HamnonaabHBIM 3aKOHOmATEAb B onpenescHun cT. 34 CemMeHHOro Koaekca
P® mox coBMeCTHOH COOCTBEHHOCTBHIO CYIIPYyroB 00bEIUHUA BCE UMYIIECTBO, KO-
TOpOe OBIAO HAZKUTO CYIIPyraMHU BO BpeMs Opaka, IBAFETCH UX COBMECTHOH co0-
CTBEHHOCTBIO [4]. 3aKOH COAEPKUT IlepedeHb OOBEKTOB, KOTOPbIE OTHOCSTCS
K YKazaHHOMY HUMylIecTBy. Hanpumep, 10xXoApl KaxXX0ro U3 CYIIPyroB BHE 3aBU-
CHUMOCTH OT MCTOYHUKA ITOAYYEHHS N0X04a, IIPHUOOPETEHHOEe 3a CYeT OOIIHUX J0X0-
I0OB CYIIPYTOB MMYIIIECTBO: BeIlH, [IEeHHbIe OyMary, Iau, BKAAbI, JOAU B KalIuTa-
A€, U T.1.; AIODOE Apyroe HasKUTOoe CylpyraMHu B Iepuozn Opaka. IIpu sToMm mHTe-
PECHOI SIBASIETCSI OTOBOPKA O HE3aBUCHMOCTHU OT (paKTa, Ha UMs KOI'o U3 CyIIPYy-
OB IIPHOOPETAAOCH UAH OBIAO 3aITMCAHO UMYIIECTBO.

TakuM o00pa3oMm, 3aKOHOOATEAEM OBIAM 3allHIIEHBbl AWIA, HE HMEIOIIHUe
UMYIIIECTBA B CBOEM 3aKOHHOM BAQIE€HHH, OOHAKO, UMEIOIME U OCYIIECTBASIO-
e uHple 00g3aTeAbCcTBa B Iepuon Opaka. [IyHKT 3 mpemycMaTpuUBaeT 3aIUTY
HUHTEPECOB CYIIPyTra, OCYILECTBASIOIIET0 BEAEHHE MOMAIIIHETO XO34MCTBa, YXOL
3a JAEeTbMH HAW HMEIOIIEr0 APYTHE YBasKUTEABbHbIE NPUYHHBI. OTMETHM, YTO
B paHee OelCTBOBAaBIIHNX KOJEKCaxX O Opake U ceMbe, He ObIAU 3aKPEIA€HbI HU
epeyeHb MCTOYHUKOB /0XO0/la CYIPYTroB, HU COCTaB OOIIETO MMYIIECTBA CyIIPY-
roB. OTO HOPOXKOAAO HEOOHO3HAYHOE IIPUMEHEHHE aKTOB 3aKOHOAATEABCTBAa
U IIPOTHBOPEYUBYIO CyAeOHyI0 NpakTUKy. Ha ceromHammuuii neHb, HOPMBI I'pa-
XKIAHCKOTO 3aKoHozaTeAabcTBa (cT. 256 'K Pd) [2] comepzkaT IIOAOKEHHUS PETy-
AUPYIOIIME BOIIPOCHI 00IIIeH COOCTBEHHOCTH CYIIPYTOB, KOTOPBbIE B COBOKYITHOCTU
c HopmaMmu CemerHoro kozekca Pd co3maroT 3HAYUTEABHYIO OIPENEACHHOCTH
B IIPAKTUYECKOM HUX IPUMEHEHUH.
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Kak mmpaBuao, cOBMeCTHas COOCTBEHHOCTh HAXOAUTCH BO BAQJEHUHU U ITOAB-
30BaHUHU €€ YYaCTHHUKOB Ha pPaBHBIX Hadarax U coobima. [Ipu aTom, 3akoHOmaTE-
A€M [OIIyCKaeTCsl HAaAWYHE COTAaIleHHs 00 OTAMYHBIX OT 3aKOHA ITpaBaxX AWIL
U pEXUME II0AB30BaHUS UMYILIECTBOM.

[IpaBuAa peasnsanyiv IpaB B paMKaxX [I0AB30BaHUsS COBMECTHON COOCTBEH-
HOCTBIO ycTaHOBAEHBI ['paxkpnanckuMm Koaekcom P®. PacnopsazkeHne BO3MOXKHO
C coraacusl BCEX BAQIEABIIEB, B OpadyHO-CEMEHHBIX OTHOLIEHUSIX — CyIIpyra U CyII-
pyru. Kaxnapiii 13 y9aCTHHUKOB MOXKET COBEpPLIATH CAEAKH, €CAU UHBIE YCAOBHULA
He YCTaHOBAEHBI cOorAalieHueM Mexay HuMmHu. Coeaka, COBEpIIIEHHAs OHUM H3
CYIIPpyT'OB, MOKeT OBITH IPHU3HaHA HeAEeHCTBUTEABHOH ITPU OTCYTCTBHU COTAACHSI
BTOPOrO CyIIpyra AHM0OO IPH OTCYTCTBHH HEOOXOAMMBIX IToAHOMouHi. OmHAaKO,
IIOBOPOT COBEPILEHHBIX AEHUCTBHUH BO3MOXKEH TOABKO TOTZA, KOrja OOKa3aHo,
4TO Apyrasi CTOPOHA COEAKH ObIAa OCBEIOMAEHA O HE3aKOHHOCTH AEUCTBHUH [2].

Taxkum o6paszom, 3aKAIOYHUM, YTO [IOPANOK PACIOPIKEHUS COBMECTHOH c00b-
CTBEHHOCTBIO B POCCHMCKOM 3aKOHE€ HCXOAUT W3 MPHU3HAHHS AUCIIO3UTUBHOU
IIPUPOALI COOCTBEHHUKOB HMYIIIECTBA, IIPH YCAOBHU 3alIUTBhl €€ He3alllUIIeH-
HBIX YYaCTHUKOB (HaAIpHUMEp, CYIPyTa, OCYILIECTBASIOIIETO YXOJ 3a HECOBEP-
IIIEHHOAETHUM PEOEHKOM).

Bompoc pacnopsizkeHHs COOCTBEHHOCTBIO B IPYTUX T'OCyAapcTBax B3aWMO-
CBsI3aH C TUIIOM ITPaBOBBIX CEMEN, HCTOYHUKH KOTOPBIX CTAAHU OCHOBOM 3aKOHO-
JaTeAbCTBA.

Tak, HOrOBOPHOM XapaKTep OTHOIIEHHM IIPHUCYI] aHT'AO-CAKCOHCKOM IIpa-
BOBOM ceMbe U [OIIyCKaeT IIPaBO CYIPYTrOB CAMOCTOSATEABHO BBIOpaTh BapHUaHT,
PETYAUPYIOLITUY UX UMYIIECTBEHHBbIEe OTHOIlIeHud. CTpaHbl 3arazia peryAupyroT
MMYIIIECTBEHHBIE OTHOIIIEHHS B OCHOBHOM IIyTE€M 3aKAIOYEHUS OpadHOIO OOro-
BOpa, TAaBHAasI I1eAb KOTOPOI'o — CBO0OO/Ia B ONPeNeA€HUHN CyAbObl MX UMYIIIECTBA
(ctrpanbl 3anagHoit EBpomnbi, CoenuueHHbIe lllTathl Amepuku u Kanana) [1].
OnucaHHBIN IPOLIECC TAKXKE, AETAAN30BaHO, MIPpUMEHUM 1A Poccuiickoit dene-
panuu, HO Ha JaHHOM J3Talle B CHAY COIIMAaABHBIX CTEPEOTHIIOB HE UMEET TaKOI'o
IIIUPOKOI'0 PACIIPOCTPAHEHHSI, KaK B €BPOIIEHCKUX CTPaHaX.

[IpaBOBBIE PEKMMBI UMYIIECTBA CYIIPYI'OB B COBPEMEHHOM MHUPE OEASITCH
Ha OCHOBHBIE TPYIIBI: PEKUM pPaA3NEABHOCTH HMYIIIECTBA; PEKUM OOIIIHOCTH:
PEKUM OrPaHUYEHHOM OOIITHOCTH M OTAOXKEHHOM OOIIIHOCTH.

FocymapcTBa cHUcTeMBI «0OIIEr0 IIpaBa» 3aKOHOAATEABHO yCTaHaBAWBAIOT
PEXMM PpasaeAbHOCTH HMYyIIlecTBa CymnpyroB (Beamkobpuranusi, ABcTpaaus,
CIIIA). OcHOBaHUEM [Ad YCTAHOBAEHHYI B a@HTAHUHCKOM CEMEMHOM IIpaBe€ TaKOTO
pexxuMa craa npuHATEIH B KoHIle XIX Beka 3akoH «O COOCTBEHHOCTH 3aMysKHEH
KEHITUHBD. B AHTAMHM 3aKOH O COOCTBEHHOCTH 3aMyKHEU >KEHIIMHBI, I103BO-
ASIOIIEN el caMoOM peliaThk, KakK ITOCTYIIUTh CO CBOMMHM AeHbraMH M HEIBHUXKH-
MOCTBIO, ObIA IpUHAT B 1882 roay, B 'epmanuu — B 1900-m, B UTaauu — B 1919-
M, a Bo PpaHIIHN MyK pacHopsikaacd UMYIIeCTBOM AeBYIIKU no 1937 rona...
[6]. Tak, cyiecTBoBaaO IpaBHAO, II0 KOTOPOMY BCE IIpaBa, Kacarolllhecs OBU-
KHUMOI'0 UMYVIIECTBa CYIPYTH, €€ OOXONOB W 3apaboTka 0e3pasmgeAbHO IIPHUHAI-
Aexxaan edi. OCHOBOM pexXrMa pas3deAbHOCTH HMYIIECTBEHHBIX IIpaB SABASETCH
IIOAOZKEHHE: 3aKPENUTD 32 KayK/IbIM M3 CYIIPYTOB €ro nmpaBa COOCTBEHHOCTH, T.€.
BAQIEHUSI T€M, 4TO OBIAO ITPHOOpPETEHO KaK [0 BCTYIIA€HUd B Opak, TakK U B €ro
nepuon. MHTEpEeCcHa Tak:Ke HOpMa aHTAHMMCKOTIO IIpaBa, 10 KOTOPOH BCE HMYIIle-
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CTBEHHbIE IPUOOpEeTeHUd (BEIlH, IleHHble OyMaru), IpuodpeTeHHbIe OMHUM CYII-
PYTOM Ha AE€HBI'U APYTOT'0 CyIIpyTra, IPUHAAEXKAT [IOCAETHEMY.

ITogxoa K peryAMpOBaHHIO HMYIIECTBEHHBIX OTHOIIIEHHH B paMKax Oparka
Bo dpanumu cxoxk ¢ Poccutickoit denepanmeii. [JeicTByeT IPe3yMIIIUg OOIIE
COOCTBEHHOCTH HMMYVIIECTBA CYIPYIOB, CAE€IOBATEABHO, HMYVIIECTBO, HAaXKHUTOE
B Opake — oO0I1iee, ecAn He OyIeT AOKa3aHO, YTO OHO IPHUHAMAEXKUT OJHOMY M3
cynpyroB. Hanpumep, geHeKHbIe CpeACcTBa Ha XpaHEeHUU B OaHKe Ha CYETy Ofl-
HOTO CyIIpyra, CYHUTAIOTCSH OOIIIUMH.

HMmeroT paBHBIE ITpaBa 10 PACHOPSAKEHHUIO UMYIIIECTBOM CyIIpyru B Kurae.
JomnmyckaeTcsa 3aKAIOYEHHE MMHCbMEHHOIO COTAAINIEHHd O IPaBOBOU IMpUPOAE HPHU-
obOpeTeHHOro MMYIIeCTBa B Ilepuo Opaka. Bmecre ¢ TeM, OTAMYHBIMU OT CHCTeE-
MBI HaIlMOHAABHBIX HMYIIECTBEHHBIX PEXKHMOB, SIBAGIOTCH IIPUHSITHIE B 3aKOHE
PEXKUMBI: COBMECTHOIO, YaCTUYHO COBMECTHOI'O, pPa3/eAbHOr0, YaCTUYHO pa3-
[EeABHOTO uMyllecTBa. [IpaBoBasi HEOIPeaEeAEHHOCTh HACTYIIA€T B MOMEHT OIIpe-
JEACHHE COCTaBa HMYIIECTBA, OTHOCHIIEToCd K Kaskaou rpymrme. CBsI3aHO 3TO
B IEPBYIO o4Yepeapb C pa3HOOOpa3ueM TPAMUIIMOHHOTO PETYAUPOBAHUS B PAa3HBIX
4acTgax rocy1apcTBa.

PexuM OTAOXKEHHOH OOIITHOCTHU AeHCTBYeT B rpyrie crpadH CKaHIUHABCKO-
TO IIOAYOCTpPOBa. OTOT PEKUM OTHOCUTEABHO HHBIX HOBBIM OAS ITPABOBBIX CHC-
TEM B CAOXKHACH KaK MOMAUMPUKAIIHSA PEXKUMOB OOIIIHOCTH U Pa3IEeAbHOCTH; OH
ObIA chopMupoBaH B Hadase XX BeKa B CTpaHaX, B JAAbHEHIIIEM ITOAYYHA pPac-
npocrpaHenue B [epmanmuu, ABctpuu, lIBetinapuu. OTAOKEeHHasds OOUIHOCTH —
cBoeoOpa3Hasa popMa (poHOa UMYLIECTBa, KOTopasd MPEAIloraraeT, YTo CyIpyTH
obAamaroT IIpaBaMU II0 PACHOPSIKEHUIO COOCTBEHHOCTBIO, IPUOOPETEHHON AWY-
HO, a PEXUM OOIIIEeT0 MMYIIIECTBa CYIIPYIrOB OTKAQAbIBAETCH Ha BpeMs, A0 MO-
MeHTa MpeKpalleHus 6paka. Takoil peskUM MMeEeT CYIIeCTBEHHBIH HEI0CTATOK:
CyIpyT UM€EEeT BPEMS U BO3MOXKHOCTB JIAG COKPBITHS IOXO/I0B, UMYIIIECTBA C I1le-
ABIO €TO COXPaHEHUS U Hepa3AeAbHOCTH [1].

PaccmoTpeHne BBIOpAaHHBIX ITOAOKEHHIH OaeT BO3MOIKHOCTH [IAS aHaAH3a
0COOEHHOCTH TOAKOBAHHSA COBMECTHOM COOCTBEHHOCTU CYIPYIOB B Pa3AHYHBIX
CTpaHaxX U MPaBOBBIX cHcTeMax. [lepBoHadyaAbHO, OTMETHM, YTO [AS POCCHUH-
CKOHM ITPaBONPUMEHHUTEABHOH IPAKTHUKU IIPEACTABASIETCS HEOOXOOUMBIM KOH-
KPEeTU3upymllad rapMoHu3anud U gopaborka Hopm CemeitHoro u 'paxkmaHCKO-
ro0 KOIEKCOB B BOIIpOCax pPaCIOPSKEHHS COBMECTHO HAaXKUTBIM HMYVIIIECTBOM
B Opaxe.

dakT HaAUYUA HEOOCTATKa HEYPETrYAHUPOBAHHOCTU MEXKAYy IIPaBOBBIMU
CHCTEMaMHM, CO34aéT 3HAYUTEAbHbIE TPYAHOCTH IPU MOCTPOEHHH OTHOLIEHUH
MEKY CyIpyraMu, KeAaloIIUMU BCTYIIUTh B Opak MAM PacTOPTHYTH €ro, IIPU UX
IPUHAZIAEKHOCTH OTAUYHBIM IIPaBOBBIM ceMbsiM. OTHAKO CTOUT OTMETUTH U Ha-
AWYHE TTOAOKUTEABHOM TEHIEHIIUU B paccMaTpuBaeMod cdepe. B 3aBucumMocTu
OT OOCTOATEABCTB, CYIPYTH B PA3AUYHBIX CTPaHaX, OCHOBBIBASICH Ha 0a30BBIX
MOJIEASIX CYIPYZKECKOH COOCTBEHHOCTH, NPHUOPUTETHO HMEIO IIPaBO A CAMO-
CTOSATEABHOI'O YPETYAUPOBaAHUS cTaTyca UMylllecTBa. B coBpeMeHHOM MUpe Ha-
AWYHE IIIHPOKUX BO3MOKHOCTEH IT0 TPHUOOPETEHUIO BAQIEHUIO U PACIOPIAIKEHUIO
HUMYILIECTBOM Ha TEPPUTOPHUH PAa3HBIX TOCYIAPCTB SABASIETCH (PAKTOPOM, CO3-
JAIONIM HeOOXOAUMOCTh TAODAABHOM YHH(PHUKAIIMH HOPM, PETYAUPYIOIIHNX COO-
CTBEHHOCTBH CyIIPYTOB.
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Ha nam B3ragn, Hamboaee pallMOHAABHBIM BapHaHTOM pa3pelleHUus OaH-
HOT'0O BOIIPOCa OCTaéTCsI BO3MOIKHOCTH CAMOCTOSATEABHOIO YPEryAUpOBaHUS BO-
IIPOCOB II0 BAQJIEHUIO U Pa3ZIEACHUIO UMYIIIECTBa, KOTOPOe HAaXOOUTCS B COOCT-
BEHHOCTH CYIIPYTOB B IIEPHO/ Opaka ANUOO IIPHU €ro pacTOPKEHUH.
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Annotation. This article addresses the issues of legal and doctrinal interpre-
tation of joint property of spouses in the Russian Federation. The approach of for-
eign countries to the composition of such property and the regimes of its regulation
is analyzed. Family relations belong to the private law sphere, which implies mi-
nimal state intervention in their regulation. The property statuses of the spouses
vary, including, and depending on the legal family, which is characteristic of a sep-
arately considered state.
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When entering into marriage and family relations for each person, changes
occur not only of a personal nature, but also of a property status. And if the
regulation of non-property issues occurs through the application of moral
norms and / or private law, then property relations between spouses are go-
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verned by the norms of civil law, taking into account the provisions of the Fam-
ily Code of the Russian Federation and related laws. Therefore, the question of
the availability of legal certainty in the interpretation of the concepts used in
the framework of the institution of joint property of spouses is so urgent, espe-
cially in the context of private international legal relations.

The doctrinal interpretation of the concept of “joint property of spouses”,
according to G.F. Shershenevich, is its definition as a common joint property,
with a complex legal nature, which presupposes an individually defined list of
objects included in the common property. Theoretically, each of the spouses
has rights not to the whole thing, but to its share, at the same time, his rights
do not extend to a part of the thing, but penetrates everywhere — in each com-
ponent the person has his share. G.F. Shershenevich specifically related to the
regime of joint ownership and noted: “Common property is extremely shy for
the accomplices, and it is quite natural for each of them to want to get out of
such dependence” [5]. Despite the fact that years have passed since this con-
clusion, it has not lost its relevance to this day. This becomes obvious when re-
solving difficulties in family property disputes at the present time.

Modern researchers confirm the existence of the problem of theoretical
understanding of the institution of common property in the framework of fami-
ly relations. So, in the legal literature it is noted that relations (spouses) re-
garding common joint property are of a civil law nature, do not relate exclu-
sively to family relations, and should be regulated by the norms of civil law.
And only when the spouses came to a decision to conclude a marriage con-
tract (by its nature — civil law — A.R., E.B.), the relations established by them
are subject to regulation by the Family Code of the Russian Federation. Note
that the positions presented are comprehensively justified and can be applied
in practice [3].

The national legislator in the definition of Art. 34 of the Family Code of the
Russian Federation, under the joint ownership of the spouses, unified all the
property that was acquired by the spouses during marriage, is their joint prop-
erty [4]. The law contains a list of objects that relate to the specified property.
For example, the income of each of the spouses, regardless of the source of in-
come, property acquired from the general income of the spouses: things, secur-
ities, shares, deposits, shares in capital, etc.; any other property acquired by
spouses during marriage. At the same time, an interesting clause about inde-
pendence from the fact in the name of which of the spouses the property was
acquired or was recorded.

Thus, the legislator protected persons who do not have property in their
legal possession, however, who have and are carrying out other obligations
during marriage. Paragraph 3 provides for the protection of the interests of
a spouse who runs a household, cares for children or has other good reasons.
It should be noted that in the previously valid codes on marriage and family,
neither the list of sources of income for the spouses, nor the composition of the
common property of the spouses were fixed. This gave rise to an ambiguous
application of legislative acts and contradictory judicial practice. Today, the
norms of civil law (Art. 256 of the Civil Code of the Russian Federation) [2] con-
tain provisions regulating the issues of common property of spouses, which,
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together with the norms of the Family Code of the Russian Federation, create
significant certainty in their practical application.

As a rule, joint property is owned and used by its participants on an equal
basis and jointly. At the same time, the legislator is allowed to have an agree-
ment on the rights of persons different from the law and the mode of using
property.

The rules for the exercise of rights within the framework of the use of joint
property are established by the Civil Code of the Russian Federation. The order
is possible with the consent of all owners, in marriage and family relations —
a spouse. Each of the participants can make transactions, unless other condi-
tions are established by an agreement between them. A transaction made by
one of the spouses may be invalidated in the absence of the consent of the oth-
er spouse or in the absence of the necessary powers. However, the reversal of
the committed actions is possible only when it is proved that the other party to
the transaction was aware of the illegality of the actions [2].

So, we conclude that the procedure for disposing of joint property in Rus-
sian law proceeds from the recognition of the dispositive nature of property
owners, subject to the protection of its unprotected participants (for example,
a spouse caring for a minor child).

The issue of disposing of property in other states is interconnected with
the type of legal families, the sources of which became the basis of legislation.

So, the contractual nature of relations is inherent in the Anglo-Saxon legal
family and allows the spouses to independently choose the option that regu-
lates their property relations. Western countries regulate property relations
mainly by concluding a marriage contract, the main purpose of which is free-
dom in determining the fate of their property (Western European countries, the
United States of America and Canada) [1]. The described process is also legally
applicable for the Russian Federation, but at this stage, due to social stereo-
types, it is not as widespread as in European countries.

Legal regimes of property of spouses in the modern world are divided into
main groups: the regime of separation of property; community mode: limited
community and deferred community mode.

The states of the “common law” system legally establish the regime of se-
paration of property of spouses (Great Britain, Australia, USA). The basis for
establishing such a regime in English family law was the Law “On the Property
of a Married Woman” adopted at the end of the 19th century. In England, the
law on the property of a married woman, allowing her to decide how to deal
with her money and real estate, was adopted in 1882, in Germany — in 1900, in
Italy —in 1919, and in France, the husband disposed of the girl's property until
1937 ... [6]. So, there was a rule according to which all rights relating to the
spouse's movable property, her income and earnings belonged to her. The
basis of the regime of separation of property rights is the provision: to secure
for each of the spouses his property rights, i.e. possession of that which was
acquired both before marriage and during its period. Also interesting is the
rule of English law, according to which all property acquisitions (things, se-
curities) acquired by one spouse with the money of another spouse belong to
the latter.
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The approach to the regulation of property relations within the framework
of marriage in France is similar to that of the Russian Federation. There is
a presumption of common ownership of the spouses' property, therefore, the
property acquired in marriage is common and unless it is proven that it be-
longs to one of the spouses. For example, funds deposited with the bank in the
account of one spouse are considered general.

Spouses have equal rights to dispose of property in China. It is allowed to
conclude a written agreement on the legal nature of the acquired property dur-
ing the marriage. At the same time, different from the system of national prop-
erty regimes are the regimes adopted in the law: joint, partially joint, separate,
partially separate property. Legal uncertainty arises at the time of determining
the composition of the property belonging to each group. This is primarily due
to the diversity of traditional regulation in different parts of the state.

The postponed community regime operates in the group of countries of the
Scandinavian Peninsula. This regime is relatively new for legal systems and
has developed as a modification of the regimes of community and separation; it
was formed at the beginning of the 20th century in countries, and later became
widespread in Germany, Austria and Switzerland. The deferred community is
a peculiar form of the property fund, which assumes that the spouses have the
rights to dispose of the property acquired personally, and the regime of the
spouses' common property is postponed until the end of the marriage. Such
a regime has a significant drawback: the spouse has the time and opportunity
to conceal income and property in order to preserve it and indivisibility [1].

Consideration of the selected provisions makes it possible to analyze the
peculiarities of the interpretation of joint property of spouses in different coun-
tries and legal systems. Initially, we note that for the Russian law enforcement
practice, it seems necessary to concretize and refine the norms of the Family
and Civil Codes in matters of disposing of jointly acquired property in marriage.

The fact that there is a lack of unsettledness between legal systems
creates significant difficulties in building relationships between spouses wish-
ing to marry or dissolve it, if they belong to excellent legal families. However, it
is worth noting the presence of a positive trend in this area. Depending on the
circumstances, spouses in different countries, based on the basic models of
matrimonial property, have the priority right to independently regulate the sta-
tus of property. In the modern world, the availability of ample opportunities for
acquiring ownership and disposing of property on the territory of different
states is a factor that creates the need for global unification of the norms go-
verning the property of spouses.

In our opinion, the most rational option for resolving this issue is the pos-
sibility of independent settlement of issues of ownership and division of proper-
ty, which is owned by spouses during marriage or during its dissolution.
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Q npage rpaxpaHHHa PoccHH
HA FOCYAAPCTREHHYH MEHCHIO MO CTAPOCTH AOCPOMHO
(no TpyaoROMY CTAXKY)

B.A. BHHOKYPOB™

AnHoTamua. CtaTbs IIOCB4IIlEHA BO3MOXKHOCTH peaAu3aluu IipaBa rpaxknaH Poc-
cuiickor depepanii Ha IIOAyYEHHE TOCYAAapPCTBEHHOM IIEHCHH II0 CTAPOCTH [JOCPOYHO
(Ha 2 rozma paHee yCTAaHOBAEHHOI'O BO3pacTa) II0 TPYLOBOMY CTaXKy, KOTOPBIM JOAKEH CO-
cTaBAATh 42 rona U 37 AeT (COOTBETCTBEHHO A MYXK4YHH U KEHIIMH). PaccMoTpeHs! nipo-
OAEMBI, CBSI3aHHBIE C 3a9€TOM B CTPAXOBOM CTaXK IEPHOIA IIPOXOKIACHNST BOCHHOH CAyZKOBI
B papax Boopyzxennbsx Cua CCCP u BoopyzxkenHnsix Cua Poccutickoit ®eneparuu.

B pesyabTaTe IpoOBEAEHHOTO aHaAM3a IIPEACTABAEHO aBTOPCKOE TOAKOBaHNE HOPM
®denepaabHOro 3aK0oHaA «O CTPaxOBBIX IIEHCHUSX», IIO3BOALIOIEE BKAIOYATH BPEMS CAYK-
O6bI B apMuu U Ha (PAOTE, a TaKKe B APYTUX BOMCKaxX M BOHMHCKHUX (POPMHPOBAHUSIX
B IIEPHOAbI, KOTOPBIE 3aCYUTHIBAIOTCS B CTPaAxXOBOM CTaX.

OmHaKO B IIEAIX COOAIOEHHS IPUHIIUIIOB BCEOOIITHOCTH, CIPaBEIAMBOCTH H CO-
AUTAPHOCTU IIOKOAEHUH, Ha KOTOPBIX AOAXKHA (POPMUPOBATHCH CHCTeMa IIEHCHUOHHOI'O
obecrieyeHNd TpaskKAaH, a TAKyKe OJHO3HAYHOTO IIOHHMAaHUd TpeboBaHUY HOpM dere-
PaABHOTO 3aKOHOIATEALBCTBA B CTaThe COOPMYAMPOBAHO IIPENAOKEHHE II0 BHECEHUIO
usMeHeHUH# B PemepanbHblit 3aK0H «O CTPaxOBbIX IIE€HCUIX.

KaroueBble caoBa: Koucrutynua Poccuiickoii denepamnmiy; mpaBo dYeAOoBeKa
U rpakJaHWHA Ha IIEHCHOHHOE O0ecIledeHHe; TroCyJapCTBEHHAad IIEHCHH, TpyaoBas
IIeHCHd, CTpaxoBad II€HCHSs, IIEHCHUL II0 CTapOCTH; AOCPOYHAd IIEHCUS; TPYyLOBOM CTaX;
CTPaxoBOU CTazK; IePUOAbI, 3aCYUTHIBAEMbIE B CTPAXOBOU CTaXK; 00s13aHHOCTD I'pazkaa-
HUHa 3ammimaTth OTeuecTBO; BOEHHAs CAyzK0a.

oHctutrynusa Poccuiickoit depeparuu (gasee tak:ke — OCHOBHOM
3akoH rocymapcrBa, OCHOBHOM 3aKOH CTpaHbl) omnpeneadgeT Poc-
culickyro denepanyiro Kak COIIMAaABHOE MOCyAapCTBO, IIOAUTHKA KO-
TOPOTO HaIlpaBA€HA Ha CO3IaHHE YCAOBHUM, 00€CIednBaroOIINX I0C-
TOMHYIO XKH3Hb U CBOOOLHOE pPa3BUTHE HEAOBEKa, IIpeayCcMaTpH-
Basg, B TOM YHCA€ YCTAHOBAEHHE 3aKOHOM TOCyAapCTBEHHBIX HeHcu# [1, 4. 2
ct. 7]. ComnaabHoOe obecrieyeHue 110 BO3pacTy U B APYTUX OIPEIEACHHBIX CAyda-

* BuHokyposg Baadumup Arnamonsesuu, ripodeccop Kadeapsl TEOPHUH U HCTOPHHU rocynap-
crBa u npasa Cankr-IlerepOyprckoro yauBepcurera ['TIC MUYC Poccuu; HOKTOP IOPUAHNYECKUX
HayK, 3aCAyzKeHHbIH 1opuct Poccutickoit @enepanuu. E-mail: pravo.kaf tigp@mail.ru
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X TrapaHTUPYeTCs YKa3aHHBIM T'AaBHBIM JOKYMEHTOM CTpPaHbI, OIPENEAsis, YTO I'o-
CyZapCTBEHHbIE IIEHCHU yCTaHABAUBAIOTCS (peaepasbHBIM 3aKOHOM [1, 4. 2 cr. 39].

Bo Bpemsi perictBua coBpeMeHHOM Kouctutyimmu Poccuiickoit denepanyu
IIEHCUN Ha3HA4YaAWCh U BBIIAQYMBAAHNCH B COOTBETCTBUHU ¢ 3akKOHOM Poccuiickoi
deneparuu «O rocygapCTBEHHBIX eHCHaIX B Poccutickoit Penepanumy, enepanb-
HbIM 3aKOHOM «O TpynoBbBIX IleHCHUSX B Poccuiickoit Peneparmm» u denepasb-
HBIM 3aKOHOM «O CTpPaxOBBIX IEHCHUAX», KOTOpbIe ObIAM ITpuHATHI B 1990, 2001
u 2013 romax cooTBeTCTBEHHO (2, 3, 4]. CaengyeT oOpaTUTh BHUMaHHE Ha TO, YUTO
HaUMEHOBaHHE TOABKO IIEPBOTO M3 Ha3BAaHHBIX 3aKOHOB COOTBETCTBYET KOHCTHUTY-
IITMOHHOM HOPME, IIOCKOABKY COJEPXKUT CAOBOCOYETAHME «TOCYAapCTBEHHBIE IIE€H-
cun». B HaUMEHOBaHHAX CAEAYIOIINX 3aKOHOB MCIIOAB3YIOTCS APYTHE KaTeropHuu
00I1ler0 HaMEeHOBaHUS IEHCHH: «TPYAOBBIE», «CTPaxoBbler. AUIb B IIEASX IIE€HCH-
OHHOTO obecriedyeHus (pefepPasbHbIX TOCYAapCTBEHHBIX cayzKaux B 2001 roxy 661a
npuHaT PepepasbHBIM 3aKOH «O TrocyZapCTBEHHOM II€HCHOHHOM OO€CIIeYeHHU
B Poccutickoit ®enepanun» 5], coaepkaliyii B HAaUMEHOBaHUU CAOBOCOYETaHUE,
10 CMBICAY COBIIQZIAIOIIEE CO CAOBAMH «I'OCYyJapCTBEHHASI» U «II€HCHSI».

[Tencun 1o crapoctu 6biAu ycTaHoBAeHBI B CCCP B KOHIIE ABaAIIATHIX I'O-
[OOB Ipolnaoro Beka. Tak, mocraHoBaeHueM LleHTpaspHoro lMcmoaHuTeabHOro
Komurera CCCP u Coera Hapoaurix Komuccapo CCCP ot 15 masa 1929 rona
«O0 obecrieyeHUU B MOPSAKE COIIMAABHOI'O CTPAXOBAHUL II0 CAYyYal0 CTapOCTH»
[6] OBIAO ITpEeLyCMOTpPEHO, YTO II0 OOIlleMy IIPaBHAY IIpaBO Ha IIEHCHIO II0 CTa-
POCTH HUMEIOT: «a) MYy>KYHHBI, JOCTUTIINE KO JHIO OCTaBA€HHs paboThI 10 HAWMY
60-AeTHEro Bo3pacrta, €CAU OHU IIpopaboTasu 1o HaMy B OOIIEe# CAOKHOCTHU He
MeHee 25 AeT; 0) KEHIIWHBI, JOCTUTIIINE KO [HIO OCTaBA€HHd PabOTHI 110 HAlMy
55-aAeTHEro BO3pacTa, €CAM OHHU IIpopaboTasu II0 HaliMy B OOIleHl CAOKHOCTH He
meHee 20 aet». B maspHeEHIIEM B COBETCKOM II€EHCHOHHOM 3aKOHOAATEABCTBE 3a-
KPEITHAOCh HaMMEHOBaHUE IIEHCUM — «II€HCHH I10 CTApPOCTH», KOTOPhIE HA3HAYAAUCH
IIPU JOCTHUKEHUU OIIpeaeAeHHOro Bo3pacrta (60 AeT — My>K4YUHBI U 55 AeT — KEeH-
IIIUHBI) ¥ HAAWYHH O003HAYEHHOTO BBIIIE CTaxka padoThl [7, 8]. AUIIb B IIPUHSITOM
B 1990 rogy 3akone CCCP «O mencuoHHOM obecriedeHuu rpaxkaad B CCCP» [9]
IIEHCHH II0 CTAPOCTH OHOBPEMEHHO UMEHOBAAUCH IIEHCUSIMHU I10 BO3PACTYy.

YKazaHHBIN BO3pacT, AAaBaBIINM IIPaBO Ha IOAYYEHHE TOCYyLAapCTBEHHOM
(TpymoBOM, COLlMaAbHOM) IIEHCHUHU IO CTAPOCTH, IIpocyllecTBoBaa mo4dTu 90 aer,
no 1 gauBaps 2019 roma, To eCTh C MOMEHTA, KOT/Ia 3TOT BO3pacT OblA YBEAUYEH
[0 65 1 60 AeT (COOTBETCTBEHHO MY>KYHHBI U >KE€HIIUHEI) [10].

B ynoMsaHYTBIX BBINIE 3aKOHOAATEABHBIX aKTaX COoBpeMeHHo# Poccuu co-
XPaHUANUCH UMEHHO IIEHCHUH II0 CTApPOCTH, BBhIIIAQUYMBAEMbIE 10 JOCTHUKEHUH OII-
peneaeHHOroO Bo3pacta. [lonbITKa MMEHOBATh 3TH II€EHCUU IIE€HCUIMHU 10 BOo3pac-
Ty Hapdnay C HauMEHOBAaHHUEM «II€HCHS 10 CTApOCTH» Oblaa ITpEeAIIPUHSTA AHIID
B 1990 rogy, HO B KOHEYHOM HTOI'€ HE IIPUKHAACH, IIOCKOABKY B JaAbHeHIlIeM
JAHHBIN BHUJ IIEHCUM HUMEHOBAACH «TPyAoBad IIEHCHUA IIO CTApPOCTH», a TEIEPb
HMEHYEeTCS «CTpaxoBasd IIEHCHUS II0 CTapOCTH».

B Koncrurynuu Poccuiickoit ®enepaiiyuu (C y4eToM IOIIPaBKU, ITPUHSTOU
B 2020 ronmy) ompeneaeHo, uro B Poccutiickoii Peneparin dopMUPYyETCS CUCTe-
Ma IIEHCHOHHOTO o0ecCIledeHUsl T'pakJaH, B TOM YHCA€ Ha OCHOBE IIPUHIINIIA
CIIpaBeOAUBOCTH [1, 4. 6 cT. 75]. YKazaHHBIHA NPUHIINII, HA HAIl B3TAGM, SIBALG-
eTcsl BasKHEUIITMM B BOIIPOCAX TOCYAAapCTBEHHOTO IIEHCHOHHOIO obecriedeHwus,
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IIOCKOABKY TOABKO CIIPABEIAMBOE pacCIpeNEeA€HUE CPEACTB IIEHCHOHHBIX HAKOII-
A€HUH II03BOAUT IOAAEPKHUBATL 3PPEKTUBHOE (PYHKIIMOHUPOBAHHE CHCTEMBI
IIEHCUOHHOI'0 o0ecriedeHUs T'paskaaH, cOOAIOIATh IPUHIIUII COAMAAPHOCTH IIO-
KOAEHHUH, a TaK¥Ke BBIIIOAHATH OCHOBHYIO 00S3aHHOCTBH IOCyJapCTBa — COOAIO-
JaTh IpaBa U cCBOOOABI YEeAOBEKA U IpaskJgaHUHA.

OOpatuMca K OeHCTBYIOIIEMY B HacTosInee BpeMs PemepasbHOMY 3aKOHY
«O cTpaxoBBIX IIEHCHSX», 10 KOTOpoMy [4, 4. 12 cT. 8] aullaM, UMEIOIIUM CTpa-
XOBOM cTaxX He MeHee 42 u 37 AeT (COOTBETCTBEHHO MYXKYHHBI U KEHIIWHEI),
CTpaxoBad IIEHCHS II0 CTAPOCTH MOIKET Ha3HadaThbCd Ha 24 Mecslla paHee O0C-
THUKEHUSI YCTAaHOBAEHHOTO I10 00IieMy mpaBuAy — ¢ 1 saBapsa 2019 roma — Bo3-
pacra: 65 u 60 aAeT (COOTBETCTBEHHO MYKYUHBI U XKEHIIUHBI) [11], HO He paHee
JOOCTHKeHUd Bo3pacTa 60 1 55 AeT (COOTBETCTBEHHO MYy>KYUHBI U KEHIIIUHBI).

OnnaoBpemeHHO PenmepanbHbIH 3aK0OH «O CTPaxXOBBIX MEHCUSX» OBIA JIOTIOA-
HEH HOPMOM, COTAaCHO KOTOPOM ITPU HCYHCAEHUU CTPAXOBOI0 CTaXKa yKa3aHHBIX
AUI] B CTPAXOBOM CTaXX BKAIOYAIOTCH (3aCYUTBHIBAIOTCH) IIEPHUOABI PaOOThI U (HAH)
UHOM [OedTEeAbPHOCTH, 3a KOTOPbIE HAYHCASIAUCH M YIIAQUUBAAUCH CTPaxXOBbIE
B3HOCHI B [leHcuoHHBI# oHa Poccuiickoit dPeneparivu, a TakKe MIEPUOABI I10-
AY4YEHUSI TI0COOHs II0 00s3aTEAPHOMY COIIMAABHOMY CTPaxOBaHUIO B IIEPHUOL
BpPEMEHHOM HETPYAOCIIOCOOHOCTH, KOTOPhble IMPUPABHEHBI K CTPAXOBOMY CTaXKy
[4, 4. 9 cT. 13].

B pesyabTaTe Oad MOAYYE€HHSI IEHCHH IIO0 CTAPOCTH AOCPOYHO, TO €CTh Ha
24 Mmecsana (AW Ha 2 rona) paHee YCTAHOBAEHHOI'O 3aKOHOOATEABCTBOM CpPOKa,
HeoOxXoauMOo, 4TOObI TpaskAaHUH, HadyaB paboTy ¢ 18 aer, mpopaboTaa Bce Bpe-
Mg 0o goctrkeHus 60 u 55 AeT (COOTBETCTBEHHO MYZKYHHBI M KEHIIUHBI) AET
6e3 Kakux-AHOO IepephIBOB (32 HCKAIOUEHHEM II€PHON0B BPEMEHHOH HeTPYIOo-
CIIOCOOHOCTH), TO €CTb IOPHUAWYECKU HE IPOILyCTHA HH ogHoro aHda. Ha Ham
B3TAS], TOJ00HOE YCAOBHE SIBASIETCS BeChbMa CAOXKHO BBIIIOAHUMOM 3azadeii, 1mo-
CKOABKY II€pepBIBbI MEXK/Y YBOABHEHHEM C IIpEeKHEro Mecra paboTbl U IIOCTYII-
A€HHEM Ha HOBOE MecTO paboTbl HUMeAUCh MoYTH Beerga. CaeayeT OTMETUTE, YTO
B CoBerckoM Coro3e ObIAM YCTAHOBAEHBI MaKCHUMaAbHO BO3MOXKHbIE II€PEPHIBBI
B paboTe, KOTOPBIE ITO3BOASIAML COXPAHUTH HEIIPEPHIBHBIN TPYyAOBOM CTaxXK U KO-
TOPBIA BAHUSIA Ha pa3Mep II0COOHS 110 BpeMEeHHOH HeTpynocrocobHocTH [12].

BBona B crareio 13 PenepasbHOro 3akoHa «O CTPaxOBBIX II€HCHSX»
4acTh 9, OIIPENEeAdIOIIyI0 OCOObIe YCAOBUSI OASI MCYHMCAEHUS CTPaxXOBOIO CTaka
[AST AW, TIPETEHAYIOIIUX Ha IIOAYYEHHE CTPaxOBOM IIEHCUU II0 CTApPOCTHU OOC-
POYHO (110 cTaxy paboThl), 3aKOHOAATEAb YCTAHOBHA, YTO YKa3aHHbIE B YacTH 9
epHoabl «BKAIOYAIOTCS (3aCYUThIBAIOTCH) 6€3 IpUMEHEHUs ITOAOXKEHUH JacTu 8»
9TOH K€ CTaTbhbH, B KOTOPOH, B CBOIO odepenb, CKa3aHO, YTO IIePHUOAbl pPaboThI,
KOTOPbIE UMEAM MECTO [0 AHS BCTYIIA€HUS B cuAy PenepasbHoro 3akoHa «O cTpa-
XOBBIX IIE€HCHUSX» U 3aCYUTBHIBAANCH B TPYAOBOM CTaXX IpU Ha3HAYEHUU II€HCHU
B COOTBETCTBHUH C 3aKOHOAATEABCTBOM, AE€HCTBOBABIINM B II€PHOL BBIIIOAHEHUSI
paboThl, MOTYT BKAIOYATHCH B YKA3aHHBIM CTax C IIPUMEHEHHEM IIPaBHUA IIOMI-
cyeTa COOTBETCTBYIOILETO CTaXa, MPEAyCMOTPEHHBIX YKa3aHHBIM 3aKOHOOA-
TEABCTBOM (B TOM YHCAE€ C YYETOM ABIOTHOTO IOpPSAKa HMCYHCAEHUS CcTazKa), 110
BBIOOPY 3aCTPaxoBaHHOIO AUIIA.

[IocKOABKY HOPMBI, U3A0KEHHBIE B 4acTH 9 crarbu 13 denepasbHOro 3aKo-
Ha «O CTpaxoBbIX MNEHCUIX» (Hasee — 4acThb 9 craTtbu 13), HE OTMEHHUAH HOPMHI,
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yCTaHOBAEHHBIE B 4acTu 8 ctaThu 13 HazBaHHoOro demepasbHOr0O 3aKOHA (Hasee —
yacThb 8 cratbu 13), TO, HA HAII B3TAS, CAEAYET, UTO:

BO-IIEPBbBIX, YKa3aHHbBIE B 4acTU 9 craTbu 13 mepuoapl BKAIOYAIOTCH B CTpa-
XOBOH CcTask 0e3 KaKHUX-AM0O HCKAIOYEHUIH, He3aBUCHMO OT 3aKOHOJATEABCTBA,
[OeHCTBOBABIIIET0 B IIEPHO/, BBIIIOAHEHUS PabOTHI (IeATEABHOCTH), HO HE II03BO-
ASIIOT 3aCTPaxOBaHHOMY AHILY OCYIIIECTBUTH BBIOOD IIPaBHA IIO/ICUETa CTaKa;

BO-BTOPBIX, B OTHOIIIEHUH HHBIX IIEPHUOAOB pPabOTHI (ZeSTEeABHOCTH), HE I10-
HMMEHOBAHHBIX B 4acTH 9 cratbu 13, AeHCTBYIOT HOPMBI 4acTu 8 cTtaThu 13, TO
€CTh IIepHOoabl PabOTHI U (MAM) MHOH AeSTEeABHOCTH, KOTOPhlEe UMEAU MECTO [0 AHS
BCTyIIA€HUS B cuay PenepasbHoro 3akoHa «O CTpaxoBBIX MEHCHUIX» (o 1 gHBaps
2015 roma) ¥ 3aCYUTHIBAANCH B TPYZAOBOM CTaxK IIpU Ha3HA4YEHUU IIEHCHUHU B CO-
OTBETCTBUU C 3aKOHOJATEABCTBOM, NEWCTBOBABIINM B II€PHO/, BHIIIOAHEHUS pa-
0OTBHI (ZESATEeABPHOCTH), TO €CTh 3TU MEePHOAbI MOTYT BKAIOYATHCH B yKa3aHHBIH
CTaXX C IIPUMEHEHHEM IIpaBHA IIOACYETa COOTBETCTBYIOLIETO CTaxXKa, Ipeny-
CMOTPEHHBIX YKa3aHHBIM 3aKOHOAATEABCTBOM (B TOM YHCAE€ C yYE€TOM ABI'OTHOTO
IIOPSAAKA UCUYHMCAEHUS CTaXKa), 110 BRIOOPY 3aCTPaxOBaHHOIO AHUIIA.

BesycaoBHO, BO3MOXKHa M Apyrad TpaKTOBKa 3THUX HopM PemepasbHOTO
3akoHa «O CTpaxoBBIX IIEHCHUSX», HO BpsSd AW HHOE IIOHHUMaHHE CMbICAQ, 3a-
(PUKCHUPOBAHHOTIO 3aKOHOMATEAEM, OyZIET ClIpaBEeIANBBIM, OCOOEHHO IpUHUMALI
BO BHUMaHUeE ITOAOKeHHsS OCHOBHOro 3akKoHa CTpaHbl 0 TOM, 4TO «Poccuiickasa
denepalyusa — COLIMAaABHOE TOCYyJapCTBO, IIOAMTHKA KOTOPOTO HaIlpaBA€HA Ha
co3aHUe YCAOBHH, 00€CIIeYUBAaIOIINX NOCTOHMHYIO KU3Hb U CBOOOJHOE pa3BU-
THEe 4YeaoBeKa» [1, 4. 1 cT. 7]. OnacHOCTb B IPUMEHEHUU NAaHHOU HOPMBI He
B [OAB3Y IpakKJaHWHA, MHOTO A€T YE€CTHO TPYAHUBIIEroCd U OTAAaBIIEr0 CBOH
noAar PopuHe, 3akaiodaeTcss B YCMOTPEHHMH YHHOBHHKA Ha AIOOOM YpOBHE:
«IIPOYUTAIO0 TAK — BKAIOUY B IOACYET CTaXKa BOEHHYIO CAYXKOY, IIPOYUTAIO0 MHA-
4ye — He BKAIOYY).

[IpaB 6e3 o6g3aHHOCTEH He ObIBAeT, paBHO KaK U 00g3aHHOCTEH 0e3 mmpas.
O06 sTOM TOBOPHAMU ellle Kaaccukyu MapkcuaMma [13, c. 13]. IloarBepkneHue maH-
HOM MBICAM HaXOVM M B JOKyMEHTaX COBETCKOIO IIEpHofa, B 4aCTHOCTH, B IIpo-
rpamMme KommyHuctudeckoit naptuu CoBerckoro Corosa, rae 661A0 0603HAUEHO,
YTO BCH CHCTEMa T'OCyJapCTBEHHBIX UM OOIIECTBEHHBIX OpTraHU3alUui MdOAKHA
BECTH K «OpPraHUYEeCKOMY COEAWHEHHUIO IIpaB ¢ obg3aHHoctamm» [14, c. 106],
u B Koucrurynuu CCCP, roe roBopuaochk, yto «OCyIlecTBAEHUE IIpaB U CBOOOL
HEOTJIEANMO OT HCIIOAHEHHUS T'PakJaHHHOM CBOUX O0si3aHHOCTein» [15, ct. 59].
[IpaBoBenbl U (PHUAOCOMEBI Pa3HbIX IOKOAEHHUH TaKXKe HE OCTaBASIAL CBOMM BHU-
MaHUeM 3Ty TeMy. Eme 'ereab mmcaa, «4TO €CThb IPaBO, €CTh TAKXKe U 00s3aH-
HOCTB, a TO, YTO €CTh O0S3aHHOCTh, €CTb U IIpaBo». U masee IOACHSA: «TO, YTO
rpazkfiaHe NaHHOIO TOCyJapCTBa MCIIOAHAIOT B OTHOIIEHWM IIofaTel, BOEHHOM
CAY>KOBI U T. ., IBASIETCS UX O0SI3aHHOCTSIMHU U B TO K€ BpeMd HX IIpaBOM Ha
OXpaHy HUX YaCTHOU COOCTBEHHOCTU U TOM 00uIe# cyOCTaHIIMaAbHOM [OCHOBHOM,
HEHN3MEHHOM| XKHU3HU, B KOTOPOM OHU KopeHarcs» [16, c. 326, 327]. B cospe-
MEHHBIX HCCAEJOBAaHULAX TE3HC O TOM, YTO HET IIpaB 0e3 obg3aHHOCTEH U 00s-
3aHHOCTeH 0e3 mpaB MIPUBOAUTCI KakK akcuoMma [17, c. 23; 18, c. 17].

B coorBercTBUM ¢ HOpMamMu OCHOBHOro 3akoHa rocygapctba 3ammra Ore-
4yecTBa IBASIETCS JOATOM M 0053aHHOCTBIO IrpaskaaHnHa Poccutickoit Peneparnu
[1, 4. 1 cT. 59]. IIpu 3TOM OCBOOOKIAEHHE OT BOMHCKOIM OOS3aHHOCTH MIOITyCKa-

107



2(118)-2029 KpHanveckan muican

€TCHd TOABKO II0 BeChbMa HEOOABIIIOMY YHCAY OCHOBaHHH, IPEAyCMOTPEHHBIX Pe-
[epasbHBIM 3aKOHOM «O BOMHCKOH cAyzKO0e M BOMHCKOM 00s13aHHOCTH» [19].

TaxuMm o6pa3zoMm, IIpaKTUYECKH BCd 30pOBas YacTh MYZKCKOTO HAaCEAEHUSd
cTpaHbl 00sg3aHa ObIAA ITPOXOAUTH BOEHHYIO CAYKOY U JOAXKHA 3TO AEAATH CEro-
nH4. [Ipu 5ToM He UMEIOT 3HA4Y€HUd HU BapUaHThI €€ IIPOXOXKIAEHUI (10 IIPHU3bI-
BY MAM IIO KOHTPAKTYy), HU JOAXKHOCTH, Ha KOTOPbI€ Ha3HA4YAIOTCS AWIlA, [IPOXO-
[SIIIe BOEHHYIO CAYKOY.

HeobxonuMmo 3ameTuth, uro B CoBeTckoM Coro3e (a, 3Hauyut, u B PCDPCP,
KaK COI03HOU pecrnyOamku, Bxoasmied B coctaB CCCP) BouHcKkaa cay:kba Obiaa
HE TOABKO IIOYeTHOH 00S3aHHOCTBIO, HO OaBasa BO3MOXKHOCTH II0AB30BaTbHCS
pPa3AMYHBIMH ITpaBaMH, B TOM 4YHCAE€ U IIpaBOM Ha BKAIOYEHHE IIEpHOJa BOEH-
HOM CAYKOBI B CTaXK [AS Ha3HA4YEHUS T'OCYyAapCTBEHHOM IEHCHUU II0 AIOOBIM OC-
HOBaHUAM. VMMEHHO TakKUM O0pa3oM TOCyAapCTBEHHAasd OOA3aHHOCTH CAYKHUTD
B Boopyxennnix Cuaax CCCP koMmneHCHpoBasachk IpaBOM IpakIaHWHA Ha 3a-
4eT BOEHHOM CAY2KOBI B TPYZOBOU CTaxX.

HcnioanHeHe BOMHCKOM O0S3aHHOCTU B OOABIITMHCTBE CBOEM CBS3aHO C PHC-
KaMu. M To, 9YTO Ha BBIIIAQYUBAEMOE BOEHHOCAYXKAIIMM [JEHEXKHOE JOBOABCTBUE
He Ha4HCAGIOTCS CTPaxoBble B3HOCHI (YTO, KCTATH, yCTAHOBAEHO rocygapcTsom!),
Ha Halll B3TAS/l, He JaeT OCHOBAHHUH He BKAIOYATBH IIEPHUOALI BOEHHON CAYKOBI
B TPYZOBOH CTaX OAS Ha3zHAYEHHUd MOCyJapCTBEHHOH (Kak mpeaycmoTpeHo KoH-
crutynued Poccuiickoit denepaliyuy) neHCHH 110 CTAPOCTU, BKAIOYAL II€HCHIO T10
CTapOCTH, Ha3HAa4YaeMYIO JOCPOYHO I10 TPYZAOBOMY CTaXKy.

[ToHaTHo, MoYeMy, HaIlpuMep, IIePUOAbl IToAydYeHUd ITocobud o Oe3pabo-
THULIE HAW TIPOXKUBAHHSA CYIIPYrOB BOEHHOCAYKAIIMX, MIPOXOAAIINX BOEHHYIO
CAy2KOy II0 KOHTPAaKTy, BMECTe€ C CyIIpyraM{ B MECTHOCTSX, I/le OHH HE MOTAU
TPYAUTBCH B CBA3H C OTCYTCTBHEM BO3MOIKHOCTH TPYAOYCTPOHCTBA, HE BKAIO-
4aloTCs B MIEPHOL Ha3HAYEHHd IIE€HCHHU II0 CTAPOCTH AOCPOYHO II0 TPYAOBOMY
cTaxXy. B 3To BpemMa 4eA0BEK HE OCYIIECTBASIA TPYAOBYIO AesSTeAbHOCTb. Ho mo-
yeMy BOMHCKasl cAyzk0a B BoopyxkeHnbix Cuaax CCCP, ocyiiecTBAsseMasi He II0
JKEAaHUIO, a I10 O0sI3aHHOCTH, HE BOIIIAA B IIEPHO[, 3aCUUTBIBAEMBIY B COBpe-
MEHHBIX YCAOBHUIX B CTPaAxXOBOM CTaXK, IIOHSITH HEBO3MOXKHO.

[To HammreMy MHEHHIO, HE AOTUYHO, C OJHOH CTOPOHBI, CTPEMUTHCH IIPHUHHU-
MaTbhb MepbI II0 IIOAAEPIKAHUIO B YKPENACHUIO MEXKIYHapOoOHOIO MUpa U 0e30-
IaCHOCTH, O0€eCleYeHHI0 MUPHOTO COCYIIECTBOBAHHA TOCYyJAapCTB U HapPOIOB,
HEIOIIYIIIEHHUI0O BMENIATEAbCTBA BO BHYTPEHHUE [eAa TOCyAapCTBa, YTO IIPEAY-
cmotpeHo Koncruryiueit Poccuu [1, cr. 791], a ¢ gapyroit cropoHsbl, co3gaBaTh
OpoO0AEMBI TeM, KTO 3TOT MHUP O0EeCIiedHuBaA U 00eCIIeYHBaeT, BKAIOYAS HEBO3-
MOXKHOCTB IIOAYYE€HUS IIE€HCHUH 110 CTApPOCTH AOCPOYHO IIPU HAAWUYUH TPYLOBOTIO
cTaka, KOTOPBIH IIOYTH B TPH pasa IpeBhINIaeT MHUHHUMAABHO HEOOXOMUMBIN
(koHEYHO, IIPU YCAOBUHM OTCYTCTBUSI OCHOBaHUH OAs O0POpPMAEHUSI IIEHCHUU 3a
BBICAYTY A€T B COOTBETCTBUH C HOopMaMu PenepasbHOro 3akoHa «O rocygapct-
BEHHOM II€EHCHOHHOM obecriedyeHnH B Poccuiickoit ®enepanum» [5]).

CoszpmaeTca BriedaTA€HUE, YTO AWIIA, IIOATOTOBUBIINE U IIPUHSBIINE I101006-
HBIEe cAab0 IpopaboTaHHBIE B IIPABOBOM CMBICAE PEIIEHHs, HE CTAPAAUCH IIO-
HSTH IIPo0AEM, KOTOPbIe BO3HUKHYT V I'paxknaaH Poccuu, mobpocoBecTHO oTpado-
TaBIIIUX W OTCAYXKHBIIUX Ha Oaaro Pomwubl 42 roga u 37 AeT (COOTBETCTBEHHO
MYZKYUHBI U JKEHIIUHBI), U HE IIPEAIIOAaraBIINX, YTO CAyzK0a B BoopyzKeHHBIX
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Cunax rocymapcrBa (u CoBerckoro Coroza, u Poccuiickoit deneparinu) 6yner
BbIYEPKHYyTa U3 [IOACYETA UX CTaxXKa.

Bonipockl meHCHOHHOTI'0O O0ecIiedeHNsT PEryASPHO CTAHOBATCH IIpeaMeTaMU
cyneOHBIX pa3bUpaTeAbCTB Ha BCEX YPOBHAX CyAeOHOU CHUCTEMBI, IPUYEM YHCAO
HCKOB II0 II€EHCHOHHBIM BOIIpocaM HEYKAOHHO pactetT [20]. [Ipu paccmoTpeHnu
OTHOT'0 U3 aAMHHHCTPATHUBHBIX €A Ha 3alllUTy I'pazkaaH BcTaa BepxoBHbll Cyn
Poccutickoit denepainiymu, npu3HaBIINY CBOUM peuieHueM oT 9 uioHsa 2016 roma
No AKITU 16-452 He nedcTByromMM ab3all BTopoi myHkTa 11 ykazanusa MuHU-
cTepcTBa colasbHOM 3amuThbl HaceaeHUss PCOPCP or 20 ampeaa 1992 roma
Ne 1-28-Y «O nopanke npumeHeHud 3akoHa PCOCP “O rocymapCTBEHHBIX II€H-
cusax B PCOCP” nmpu Ha3Ha4Y€HUH [EHCHH B CBA3U C OCOOBIMH YCAOBUSMH TPYAA
U IIEeHCUU 3a BBICAYTY AeT» [21], mo KoTopomy «[lepronn! mpupaBHUBaeMoH aesi-
TEABPHOCTH 10 PaHee OeWCTBOBAaBIIEMYy 3aKOHOIATEABCTBY (yueba, cAyzkba B ap-
MHUH, BbIOOpOYHaAs paboTa M T.II.) B CIEHAABHBIA TPYZOBOM CTaXK IMPU Ha3HAa-
4YEeHUH ABIOTHOM IIeHCHH IocAe 1 gHBaps 1992 r. He BKAIOYAIOTCS», TO €CTh IIPU-
3HaA HENIPaBOMEPHOCTD «yXYAILIEHUS YCAOBHUH peasu3alllu IIpaBa IpaxKgaH Ha
IIEHCUOHHOE o0ecliedyeHHe, Ha KOTOPhble OHU PACCUYHUTBIBAAM [10 BBEAEHUS B Hel-
CTBHE HOBOTI'O ITPABOBOI'0 PETYAUPOBAHU.

B neagax cobarogeHNdS KOHCTUTYIIMOHHBIX ITPUHIIMIIOB BCEOOIITHOCTH, CIIpa-
BEIAUBOCTH U COAUOAPHOCTH ITOKOAEHUH, Ha KOTOPBIX OOAYKHA (POPMUPOBATHCS
cucreMa IIEHCHOHHOTO O0ecIiedyeHHd IpakiaH, a TaKyKe OJHO3HAYHOTO IIOHUMa-
HUg TpeboBaHUIT HOPM (pemepasbHOI0 3aKOHOATEABCTBA IIPEIAAraeTCsd BHECTHU
CAeyIOIINe U3MeHeHUs B 4acTb 9 cratbu 13 PenepasbHoro 3akoHa «O crpaxo-
BbIX I[I€HCHULX):

1) caoBa «ryHKTOM 2 yacTtu 1 crathu 12 Hacrosulero PenepasbHOro 3aKo-
Ha» 3aME€HHUTh CAOBaAMHU «IIyHKTaMu 1 u 2 gactu 1 crareu 12 Hacrogiero dene-
PaABHOTO 3aKOHa»;

2) caoBa «0e3 MpUMEHEHHUd [TOAOKEHHUH JacTu 8 HacToslled cTaThH» 3aMe-
HUTH CAOBaMH «0e3 IMPUMEHEHUS ITOAOXKEHUH YacTH 2 cTaTbu 12 HaCTOSIIEro
denepasbHOrO 3aKOHAY.

B pesyabTaTte, Ha HaLI B3TAS, OyAeT BOCCTAaHOBAEHA CIIPABEIAUBOCTH B OT-
HOILIEHHUH I'pazKJaH COBPEMEHHOIr'0 POoCCHMCKOro rocygapcrBa, KOTOpPbIEe IIpakK-
THUYECKH BCIO CBOIO CO3HATEABHYIO XKHU3Hb OCYIIECTBAIAHW TPYAOBYIO NEATEAb-
HOCTB, a TaKxKe€ BBIIIOAHSIAU CBOM goar, 3amuniass OTedecTBO, KaK B pdanaax
Boopyxenunsix Cua CCCP, Tak u B panax Boopyxennbix Cua Poccuiickoit
denepanyu.
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On the right of a citizen of Russia
to a state old-age pension ahead of schedule
(according to work experience)

Vladimir A. Vinokurov*

Annotation. The article is devoted to the possibility of implementing the right of
citizens of the Russian Federation to receive a state old-age pension up to 2 years earlier
than the established age for work experience, which should be 42 years and 37 years (for
men and women, respectively). The article deals with the problems related to the offset
of the period of military service in the armed Forces of the USSR and the Armed Forces
of the Russian Federation in the insurance period.

As a result of the analysis, the author's interpretation of the norms of the Federal
law “On insurance pensions” is presented, which allows including the time of service
in the army and Navy, as well as in other troops and military formations in the periods
that are counted in the insurance experience.

However, in order to comply with the principles of generality, justice and solidari-
ty of generations, on which the system of pension provision for citizens should be
formed, as well as an unambiguous understanding of the requirements of Federal leg-
islation, the article contains a proposal to amend the Federal law “On insurance
pensions”.

Keywords: The Constitution of the Russian Federation; the right of a person
and citizen to pension provision; state pension, labor pension, insurance pension,
old-age pension; early retirement; work experience; insurance experience; periods
counted in the insurance experience; the duty of a citizen to protect the Fatherland;
military service.

The Constitution of the Russian Federation (hereinafter also referred to as
the Basic Law of the State, the Basic Law of the Country) defines the Russian
Federation as a social state, the policy of which is aimed at creating conditions
that ensure a decent life and the free development of a person, including, inter
alia, the establishment of state pensions by law [1 , part 2 of Art. 7]. Social se-
curity by age and in other specific cases is guaranteed by the specified main
document of the country, determining that state pensions are established by
federal law [1, part 2 of Art. 39].

During the current Constitution of the Russian Federation, pensions were
assigned and paid in accordance with the Law of the Russian Federation
“On State Pensions in the Russian Federation”, the Federal Law “On Labor
Pensions in the Russian Federation” and the Federal Law “On Insurance
Pensions”, which were adopted in 1990, 2001 and 2013, respectively [2, 3, 4].
Attention should be paid to the fact that the name of only the first of the
named laws corresponds to the constitutional norm, since it contains the
phrase “state pensions”. In the titles of the following laws, other categories of
the general name of pensions are used: “labor”, “insurance”. Only for the pur-
pose of providing pensions to federal civil servants in 2001, the Federal Law
“On State Pension Provision in the Russian Federation” [5] was adopted, which

* Vinokurov Vladimir A., Professor of the Theory and History of State and Law Department
of Saint-Petersburg University of State Fire Service of EMERCOM of Russia; Doctor of Law;
Honored Lawyer of the Russian Federation. E-mail: pravo.kaf tigp@mail.ru
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contains a phrase in the name that coincides in meaning with the words “state”
and “pension”.

Old-age pensions were established in the USSR at the end of the twenties
of the last century. So, the decree of the Central Executive Committee of the
USSR and the Council of People's Commissars of the USSR of May 15, 1929
“On provision in the order of social insurance in case of old age” [6] provided
that, as a general rule, the right to an old-age pension have: “a) men who have
reached the age of 60 by the day they leave employment, if they have worked as
an employee for a total of at least 25 years; b) women who have reached the
age of 55 by the day of leaving the employment, if they have worked as an em-
ployee for a total of at least 20 years”. Later in the Soviet pension legislation,
the name of pensions was fixed — “old-age pensions”, which were assigned
upon reaching a certain age (60 years for men and 55 years for women) and the
presence of the above work experience [7, 8]. Only in the USSR Law
“On Pension Provision of Citizens in the USSR” [9], adopted in 1990, were old-
age pensions simultaneously referred to as old-age pensions.

The specified age, which gave the right to receive state (labor, social) old-
age pension, existed for almost 90 years, until January 1, 2019, that is, from
the moment when this age was increased to 65 and 60 years (respectively, men
and women) [ ten].

In the above-mentioned legislative acts of modern Russia, it is precisely
the old-age pensions that are paid upon reaching a certain age have been pre-
served. An attempt to call these pensions old-age pensions along with the name
“old-age pension” was undertaken only in 1990, but ultimately did not take
root, since later this type of pension was called “old-age labor pension”, and is
now called “Old-age insurance pension”.

The Constitution of the Russian Federation (taking into account the
amendment adopted in 2020) determines that a system of pension provision for
citizens is being formed in the Russian Federation, including on the basis of
the principle of justice [1, part 6 of Art. 75]. This principle, in our opinion, is
the most important in matters of state pension provision, since only a fair dis-
tribution of pension savings will allow maintaining the effective functioning of
the pension system of citizens, observing the principle of solidarity between
generations, and also fulfilling the main duty of the state — to observe — to give
the rights and freedoms of man and citizen.

Let us turn to the currently valid Federal Law “On Insurance Pensions”,
according to which [4, part 12 of Art. 8] to persons with insurance experience
of at least 42 and 37 years (respectively, men and women), an old-age insur-
ance pension can be assigned 24 months earlier than the achievement of the
age established according to the general rule — from January 1, 2019: 65 and
60 years old (men and women, respectively) [11], but not earlier than reaching
the age of 60 and 55 years (men and women, respectively).

At the same time, the Federal Law “On Insurance Pensions” was sup-
plemented by the provision, according to which, when calculating the insur-
ance period of these persons, the periods of work and (or) other activities for
which insurance contributions were calculated and paid to the Pension Fund
of the Russian Federation are included (counted) , as well as the periods of
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receiving benefits for compulsory social insurance during the period of tem-
porary disability, which are equated to the insurance experience [4, part 9
of Art. thirteen].

As a result, in order to receive an old-age pension ahead of schedule, that
is, 24 months (or 2 years) earlier than the period established by law, it is ne-
cessary that a citizen, having started work at the age of 18, work all the time
until reaching 60 and 55 years (respectively, men and women) years without
any interruptions (with the exception of periods of temporary disability), that is,
legally did not miss a single day. In our opinion, such a condition is a very dif-
ficult task to fulfill, since there were almost always breaks between dismissal
from the previous job and entering a new job. It should be noted that in the
Soviet Union, the maximum possible breaks in work were established, which
made it possible to maintain continuous work experience and which influenced
the amount of temporary disability benefits [12].

By introducing Part 9 into Article 13 of the Federal Law “On Insurance
Pensions”, which defines special conditions for calculating the insurance expe-
rience for persons applying for an old-age insurance pension ahead of time (ac-
cording to the length of service), the legislator established that the periods spe-
cified in Part 9 “included (counted) without applying the provisions of part 8 “of
the same article, which, in turn, says that the periods of work that took place
before the entry into force of the Federal Law “On Insurance Pensions” and
were counted in the length of service when assigning penalties -si, in accor-
dance with the legislation in force during the period of work, may be included
in the specified length of service using the rules for calculating the relevant
length of service provided for by the specified legislation (including taking into
account the preferential procedure for calculating the length of service), at the
option of the insured person.

Since the norms set forth in Part 9 of Article 13 of the Federal Law “On In-
surance Pensions” (hereinafter — Part 9 of Article 13) did not abolish the norms
established in Part 8 of Article 13 of the said Federal Law (hereinafter — Part 8
of Article 13), then , in our opinion, it follows that:

firstly, the periods specified in part 9 of Article 13 are included in the in-
surance experience without any exceptions, regardless of the legislation in
force during the period of performance of the work (activity), but do not allow
the insured person to choose the rules for calculating the experience;

secondly, in relation to other periods of work (activity) not named in part 9
of article 13, the norms of part 8 of article 13 apply, that is, periods of work
and (or) other activities that took place before the date of entry into force of the
Federal Law “On insurance pensions” (before January 1, 2015) and were
counted in the length of service when assigning a pension in accordance with
the legislation in force during the period of work (activity), that is, these periods
can be included in the specified length of service using the rules for calculating
the corresponding length of service provided by the specified legislation (includ-
ing taking into account the preferential procedure for calculating the length of
service), at the choice of the insured person.

Of course, another interpretation of these norms of the Federal Law
“On Insurance Pensions” is possible, but it is unlikely that a different under-

113



2(118)-2029 KpHanveckan muican

standing of the meaning fixed by the legislator will be fair, especially taking in-
to account the provisions of the Basic Law of the country that “the Russian
Federation is a social a state whose policy is aimed at creating conditions that
ensure a dignified life and free human development” [1, part 1 of Art. 7]. The
danger of applying this norm not in favor of a citizen who has worked honestly
for many years and has given his debt to the Motherland lies in the discretion
of an official at any level: “if I read it, I will include military service in the calcu-
lation of the length of service, if I read it otherwise, I will not include it”.

There are no rights without obligations, just as there are no obligations
without rights. The classics of Marxism spoke about this [13, p. 13]. We find
confirmation of this thought in the documents of the Soviet period, in particu-
lar, in the Program of the Communist Party of the Soviet Union, where it was
indicated that the entire system of state and public organizations should lead
to “an organic combination of rights with responsibilities” [14, p. 106], and in
the Constitution of the USSR, which stated that “The exercise of rights and
freedoms is inseparable from the fulfillment by a citizen of his duties” [15, Art.
59]. Jurists and philosophers of different generations also did not leave this
topic with their attention. Even Hegel wrote that “what is right is also duty, and
what is duty is right”. And then he explained: “what the citizens of a given state
perform in relation to taxes, military service, etc., is their duty and at the same
time their right to protect their private property and that general substantial
[basic, unchanging] life, in which they are rooted” [16, p. 326, 327|. In modern
research, the thesis that there are no rights without duties and obligations
without rights is given as an axiom [17, p. 23; 18, p. 17].

In accordance with the norms of the Basic Law of the state, the defense of
the Fatherland is the duty and obligation of a citizen of the Russian Federation
[1, part 1 of Art. 59]. At the same time, exemption from military duty is allowed
only on a very small number of grounds provided for by the Federal Law
“On military service and military duty” [19].

Thus, almost the entire healthy part of the male population of the country
was obliged to undergo military service and must do so today. At the same
time, neither the options for its passage (by conscription or by contract), nor
the positions to which persons in military service are appointed, matter.

It should be noted that in the Soviet Union (and, therefore, in the RSFSR,
as a union republic that is part of the USSR), military service was not only an
honorable duty, but made it possible to enjoy various rights, including the
right to include a period of military service in experience for the appointment of
a state pension for any reason. It was in this way that the state obligation to
serve in the Armed Forces of the USSR was compensated by the right of a citi-
zen to credit for military service in seniority.

The majority of conscription involves risks. And the fact that no insurance
premiums are charged on the monetary allowance paid to servicemen (which,
by the way, has been established by the state!), In our opinion, does not give
reason not to include periods of military service in the length of service for the
appointment of a state (as provided for Constitution of the Russian Federation)
old-age pensions, including old-age pensions, assigned ahead of schedule on
the basis of seniority.
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It is understandable why, for example, periods of receiving unemployment
benefits or residence of spouses of military personnel under contract with their
spouses in areas where they could not work due to lack of employment oppor-
tunities are not included in the period of granting a pension in old age ahead
of schedule due to work experience. At this time, the person did not carry out
labor activities. But why the military service in the Armed Forces of the USSR,
carried out not at will, but out of duty, did not enter the period that is
counted in modern conditions in the insurance experience, it is impossible to
understand.

In our opinion, it is not logical, on the one hand, to strive to take meas-
ures to maintain and strengthen international peace and security, to ensure
the peaceful coexistence of states and peoples, to prevent interference in the
internal affairs of the state, which is stipulated by the Constitution of Russia
[1, Art. 791], and on the other hand, create problems for those who provided
and provides this world, including the inability to receive an old-age pension
ahead of schedule in the presence of a length of service that is almost three
times the minimum required (of course, provided there are no grounds for reg-
istration seniority pensions in accordance with the provisions of the Federal
Law “On State Pension Provision in the Russian Federation”) [5].

One gets the impression that the persons who prepared and adopted such
decisions, poorly worked out in the legal sense, did not try to understand the
problems that would arise among the citizens of Russia who have conscien-
tiously worked and served for the good of the Motherland for 42 years
and 37 years (respectively, men and women), and did not expect that service in
the Armed Forces of the state (both the Soviet Union and the Russian Federa-
tion) would be deleted from the calculation of their length of service.

Pension issues regularly become the subject of litigation at all levels of the
judicial system, and the number of claims on pension issues is steadily grow-
ing [20]. When considering one of the administrative cases, the Supreme Court
of the Russian Federation stood up for the protection of citizens, which recog-
nized by its decision of June 9, 2016 No. AKPI 16 452, the second paragraph of
paragraph 11 of the instruction of the Ministry of Social Protection of the
RSFSR Population No. 1 dated April 20, 1992 No. 1 28 U “On the procedure for
the application of the Law of the RSFSR”. On state pensions in the RSFSR
“when assigning pensions in connection with special working conditions and
pensions for length of service” [21], according to which “Periods of equivalent
activity under the previously effective legislation (study, in the army, selective
work, etc.) are not included in the special work experience when assigning
a preferential pension after January 1, 1992, “that is, he recognized the illegali-
ty of' the deterioration of the conditions for the realization of citizens' right to
pension provision, to which they calculated before the introduction of the new
legal regulation”.

In order to comply with the constitutional principles of universality, jus-
tice and solidarity of generations, on which the pension system for citizens
should be formed, as well as an unambiguous understanding of the require-
ments of federal legislation, it is proposed to make the following changes to
part 9 of Article 13 of the Federal Law “On Insurance Pensions”:
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1) the words “Clause 2 of Part 1 of Article 12 of this Federal Law” shall be re-
placed by the words “Clauses 1 and 2 of Part 1 of Article 12 of this Federal Law”;

2) the words “without applying the provisions of part 8 of this article” shall
be replaced by the words “without applying the provisions of part 2 of article 12
of this Federal Law”.

As a result, in our opinion, justice will be restored in relation to the citi-
zens of the modern Russian state, who have carried out labor activities practi-
cally all their conscious life, and also performed their duty, defending the Fa-
therland, both in the ranks of the USSR Armed Forces, and in the ranks of the
Armed Forces of the Russian Federation.
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Aekyna: AHCKYCCHONHBIE BOMPOCKI TEOPHH
H MPAKTHKH CYAEEHOH IKCMEPTH3AI

A.H. BacTpuikun’

AxHoTanmHua. B maHHOM A€KIIMH COAEPIKUTCS TEOPETHKO-IIPAKTUYECKHH MaTepH-
aa, OTpazKarIlui AHUCKYCCHOHHBIE BOIIPOCHI TEOPHH M ITPAKTUKH OpraHU3allud U Oed-
TEABHOCTH HHCTUTyTa CyaeOHOM skcmepTu3bl B Poccuiickoit Peneparmu. CrenuasbHO
IIOKa3bIBAETCs, YTO PaA3BUTHE [HU(PPOBBIX TEXHOAOTHH IIPEIbIBASIET ITOBBIIIEHHBIE Tpe-
6oBaHN4g K obecniedenuio noapasneseHuiit CK PO KpuMHHAANCTHYECKOH U CIeTHAaABHOM
TEXHHUKaMH.

OOOCHOBBIBaeTCHd BaKHOCTH IIEA€HAIIPABA€HHOI'O B3aUMOEHCTBUSA TOCydapCT-
BEHHBIX OPraHOB B BOIIPOCaxX OOBEKTHBU3AIINN NOKA3bIBAHUS B COBPEMEHHBIX YCAOBHU-
X, YTO ECTECTBEHHO AUKTYIOT HEOOXOAMMOCTH HAMEXKHOTO IIOJKPEIIA€HHS BBIBOZIOB
CAEZICTBUS 3a CUYET MOIIHOIO HAYYHOTO U METOANYECKOro (pyHAaMeHTa 3KCIIEPTHBIX HC-
CA€JOBaHUH.

ABTOp HIpenasaraeT BHHMATEABHO IIPOAHAAM3HUPOBATH AEHCTBYIOIIYIO HOPMATHB-
HYIO ITPaBOBYIO 0a3y C IIeABI0 €€ KOPPEKTHPOBKH B HAIIPABAECHHH IIOBBIIIEHHUS OEHCT-
BEHHOCTH MHCTHUTYyTA CyneOHOM sKkcnepTusnl B Poccutickoit deneparuu.

KaroueBbI€ CAOBa: YrOAOBHOE 3aKOHOJATEABCTBO, YIOAOBHO-IIPOLIECCYaABHOE
npaBo, CAeICTBEHHBIH KOMHUTET, TU(PPOBBIE TEXHOAOTHH, CyZeOHas SKCIIepTH3a, KPHU-
MHHaAUCTHYECKasa U CHelllasbHad TeXHUKA.

KCIIEPTHOE COIIPOBOXK/EHUE CAEACTBUS IIPOHUCXOAUT Ha BCEX €ro
oranax. CBOEBPEMEHHO IIOAYYEHHBIE pPE3yAbTaAThl KadeCTBEHHO
IIPOBENEHHBIX SKCIIEPTHBIX HCCAEIOBAHUU 3a4acTyIO OIIPENEASTIOT
OKOHYAaTEeAbHbIE BBIBOABI CA€ACTBHUA (M CyZa) O BHHOBHOCTH HAH
HEBUHOBHOCTH AUI], OOBHHSEMBIX B COBEpPIIEHHU IIPECTYIIACHUH.
[TosTroMmy c nepBbIX nHed paboThl CaencTBeHHOro kKomurera PP MHOro BHuUMa-
HUSI YOEASeTCs OpPraHU3alluN 3KCIEePTHO-KPUMHUHAAUCTUYECKON AedATeABHOCTH,
a TakyKe KadeCTBEHHOMY KPHUMUHAAHUCTHUYECKOMY COIIPOBOXKIEHUIO PACKPBITUSI
U pacCAeOBaHUS IIPECTYIIAEHUH, B TOM YHCAE€ COBEPLIEHHBIX B IIPOIIIABIE TOBI.
B cucreme CaecTBEHHOTO KOMHUTETA C(POPMHUPOBAHBI U aKTUBHO paboTaroT
CcIlel[uaAbHbIE MIOAPAa3AeA€HHUS, OTBEUAIOIINE 3a 3TOT BasKHBIHA y4acTOK paboThI.

* BacmpuikuH AnexcaHop Hearosuu, ipencenateab CaesicTBeHHOro KomuteTa Poccuiickoit
denepanuu, JOKTOP IOPUANYECKUX HAYK, ITpodeccop, 3acAyzKeHHBIH opuct Poccuiickoii dene-
paunu. E-mail: lawinst-spb@mail.ru
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B cocraBe MockoBcko#l akamemMuu CaencTBeHHOTo Komurera PP B oKTaOpe
2016 roma Op1A co3maH HaygHo-mccAeqOBATEABCKHE MHCTUTYT KPUMUHAAUCTUKHU
(HUU kprMUHaAUCTHUKH).

Hayunsnie uccaegoBanuga B HUM KPpUMHUHAAUCTUKU IIPOBOAATCS I10 HECKOAB-
KHM HaIlpaBA€HUSM, BKAIOYAOIIUM: pa3paboTKy OOIIMX U YaCTHBIX METOIUK pac-
CA€OBaHUSA IIPECTYIIACHUU Pa3AWYHBIX BHOB, TEXHHUKO-KPUMHUHAAUCTHYECKOMY
U 3KCIIEPTHOMY COIPOBOXKIECHUIO CAEACTBUS; TAKTUYECKHUE Pa3pabOTKHU IO OCYyIIle-
CTBAEHHIO ITPOIIECCA PACCAENOBAHUS U OTAEABHBIX CACICTBEHHBIX AJEUCTBUM.

B cBg3u ¢ 3THM K OCHOBHBIM 3aga4aM HHMH kpuMHHaANCTUKH OTHECEHBI:

0000IIIEHe M aHaAU3 CAEICTBEHHO-KPUMHWHAAUCTUYECKOM M SKCIIEPTHOM
IIPAKTUKHU PACKPBITUS U PACCAEIOBAHUS IIPECTYIIACHHUH, H3ydeHHe MOTPeOHO-
cTell CAeCTBEHHOM ITPAKTUKU B 3TOH 00AACTH;

[IPOBEAEHUE HAYYHBIX HCCAENOBaHUN B cdhepe KPUMUHAAUCTHUECKOTO U 9KC-
IIEPTHOTO COIIPOBOXKIEHUS CACACTBUL;

U3y4YE€HUE TIOAOKHUTEABHOI'O OIbITa B PEIIEHUU YKal3aHHBIX 3a7ad, B TOM
4HCAe 3apyOesKHOrO;

BBIPA0OTKA MPEIAOKEHHH II0 3aKOHOAATEABHOMY PETYAUPOBAHUIO ITPOTH-
BOZEHCTBUSA IIPECTYITHOCTH, PACCAEIOBAHUIO ITPECTYIIACHUH.

Ceromaa HUU kpumumHaauctuku MockoBckoM akageMuun CaenCcTBEHHOIO
komutrera PP peasnsyeT HECKOABKO IEPCHEKTHBHBIX HAIIPABAECHHUM HCCAEIOBA-
HUHM B 00AaCTH HAYYHOTO M METOJOAOTHYECKOTO OOEcCIleYeHUS CAEeOCTBEHHOM
U 9KCHEPTHO-KPUMUHAAUCTUYECKOHN NeITEABHOCTH.

Hampumep, y4uTbIiBasgd MOBBILIEHHYIO OIIACHOCTb TEPPOPUCTHUYECKHUX SKC-
TPEMHUCTCKHUX IIPOSIBACHHUH, a TAKXKE TO 00CTOATEABCTBO, YTO IIPECTYIIACHUS IKC-
TPEMHCTCKOTO U TEPPOPUCTUYECKOr0 XapaKTepa HEPEeOKO COIIPSKEHBI ¢ 060po-
TOM U IIpUMeHeHueM opyxkus, B HUW KpUMHHaAUCTHUKH BenyTcs pas3paboTKu
HOBBIX METO/I0B HCCAEIOBAHUA OPYKHUSA U CAEIOB €r0 IIPUMEHEHMS.

Tak, corpynHukamu Hamiero HUM Ha ocHOBe 3KCIIEpUMEHTAABHBIX HCCAE-
JOBaHUM pa3paboTaHbl HOBBIE ITPU3HAKHU OIPEAEACHUS JUCTAHIIMH BBICTPEAa U3
OXOTHHUYBUX PYKEH IO OCBIIAM ApPobH, KOTOphle HE3aMEHUMBI IPU OCMOTPE
MecCTa ITPOUCIIECTBHUS M IIOMOTAIOT BBIICHUTH MECTOIIOAOXKEHHE CTPEAIdBIIETO
1 OOHaAPYKUTH 3aTE€M €T0 CAEbI.

Pan nccaemoBaHUM ITOCBAIIEH HCIIOAB30BAaHUIO CAEOB IIPHUMEHEHUS OTHE-
CTPEABHOI'O OPYZKHUH OTPAHHUYEHHOIO [IOPAXKEHHS U Pa3HOTO pola CPEACTB CaMoO-
00OPOHBI, MOAYYHUBIIIMX B HACTOLAIIEE BPEMs HIMPOKOE PACIPOCTPAHEHUE, IAS
BBISICHEHHSI OOCTOSITEABCTB IIPOUCIIENIIIEr0 COOBITHSI. AKTUBHO BeaeTcsd pas3pa-
00TKa pacyeTHBIX METOOB OIIPENEACHUS] PACCTOSHHUS BBICTPEAA, MTO3BOASIOIIHX
IIOAYYHUTH BBIBOJ O JUCTAHIIMHU C 33[JaHHON BEPOSATHOCTBIO.

K ymcAy HOBATOPCKHUX pPabOT OTHOCSTCH pa3padboTka (POTOMETPHUIECKOTO
criocoba ompeaeAeHHsI KOAUYECTBa BBICTPEAOB, a TAK¥KE METOOHYECKHX PEKO-
MEHIAIUHN I10 UCIIOAB30BAHHUIO CAENOB PHUKOIIETA OAS PEKOHCTPYKIIMU HAIpaB-
A€HUS IIOA€Ta CHapgaa.

Pan nccaemoBaHMM HallpaBA€H Ha CO3MaHHE PEKOMEHIAIIUM I10 UCCAEA0BA-
HUIO CAMOEABHBIX CTPEALdIOIIUX YCTPOUCTB. B wacTHOCTH, coTpyaHuKamu HUU
paspaboTaHa popMyAa OAs pacueTa HAaBECKH ITOPOXOBOTO 3apsia OAS MPOBede-
HU4 9KCIIEPHMEHTOB C AYABHO3apaOHBIMH yCTPOHUCTBAMHU, YTO PaHEE BBI3ZBIBAAO
TPYAHOCTH y KCIIEPTOB.
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HoBaTopckuii xapakTep HUCCA€NOBAHUUN MOATBEpIKAaeTcd nareHTamMu Poc-
cuiickor denepanuy, HOBEAEH OO0 CBEAECHHS SKCIEPTOB APYTHX BELOMCTB, OT-
PasK€H B CIIEIITUAABHBIX U3aHUSIX.

* k%

C y4yeToM pa3BHUTHA LUQPPOBBIX TEXHOAOTHH MBI IIArHyAM JAA€KO BIIEPEL
B obecnieyennu mnonpasaeseHuit CK P® KpUMHHaAUCTHYECKON U CIIEIIMAABHOMH
TEXHUKaMU.

ApceHaa KPHUMHHAAUCTHYECKUX HofapasneAeHUu CAeACTBEHHOI'O KOMHUTETA
P® cocrouT M3 mepemoBOro BHICOKOTEXHOAOTHYHOI'O OOOpPYyZOBaHUSA KaK OTede-
CTBEHHOI'O, TaK W 3apy0esKHOT0 IIPOMU3BOJICTBA, BKAIOYAs OECIIMAOTHBIE A€Ta-
TeAbHBIE almnapaTtbl OAs (POTO- U BHAEOCHEMKHU OOABIINX TEPPUTOPUU U IOHCKA
IporaBOIuX 6€3 BECTH AIOIeH, KOMIIAEKChI O0OPYyDOBaHUS OAS ITIOMCKOBBIX paboT
B BOZE U IO 3€MAEH IOPTATHUBHBIE CIIEKTPOMETPBI OAT HAEHTH(UKAIIUU pas-
AWYHBIX BU/IOB BEIIIECTB.

HamyMy kKpuMHHaAWCTaAMM YCIIENTHO IIPOBOAUTCS aHaAu3 M obpaboTka
6HMAAMHTOBOY MH(pOpPMAIINH, BOCCTAHOBAEHHE U H3BA€UEHHE yOaAe€HHOH HHEOP-
Malluu u3 IU@PPOBBIX SAEKTPOHHBIX YCTPOHUCTB. OCYIIECTBASIIOTCH IIOUCKOBBIE
MEPONIPUATHUA C HCIIOAB30BAHHUEM KPHUMHWHAAUCTUYECKUX HCTOYHHUKOB CBETA,
TUAPOAOKATOPOB, HEAHMHEWHBIX AOKATOPOB, METAAAOAETEKTOPOB, T€Opanapos,
APYyToll KPUMHUHAAUCTHYECKOH U CIIEIIMAABHOM TEXHUKH.

He cayuatiino, uyto emre B XIX Beke OAUH U3 IIaTPHUaAPX0OB KPUMHUHAAUCTHUKU
Fanc I'poc moguepKuBaA HEOOXOAMMOCTH PAaCLIMPEHUS HaAYYHBIX JaHHBIX [IAS
YCTaHOBAEHUS MeXaHH3Ma COBEPILEHUd IIPECTYIIAeHUH U o0Hapy:KeHHUd BHUHOB-
HBIX AUIL. B cBoei#l 3HamMeHuTOH pabore «PykKOoBOACTBO IAs CyneOHBIX caemoBaTe-
A€l KaK cucTeMa KPUMHUHAAHUCTHUKMI» [1] OH oTMedaa, 4TO MMEHHO Oaaropaps
9TOH HayKe «100pO MOAKHO BOCTOP3KECTBOBATD, BO UTO OBI TO HU CTAAOY.

Ora nmo3unud Kak HUKOIJa akKTyaAbHAa JAd HAIIIETO BPEMEHH.

[as caeqoBaTeAel B yueOHBIX KabHMHeTaxX, KOTOPbIE UMEIOTCH BO BCEX CAEI-
CTBEeHHBIX opraHax CaexncTBeHHoOro komurera PP, pazpaboTaHbl U aKTUBHO
IPUMEHSIIOTCH pa3AWYHbIE MIPOTpaMMbl OOY4YEHHs, B TOM YHCA€ TaKHe, Kak
«BUpPTyaAabHBIH OCMOTP MECTa HPOUCHIECTBHUSI, « BUPTYaAbHBIN OOBICKY.

B pesyabTaTe 3HEPTUYHOTO HCIIOAB30BAHUA HAY4YHOI'O IIOTeHIIMasra MOCKOB-
cko#i u CankTt-IlerepOyprckoii akanemuii CaezncrBeHHOro Komurera PP, yeTkoit
OpraHu3allui SKCIEPTHO-KPUMHUHAAUCTUYECKUX y4E€TOB Mbl cOBMeCcTHO ¢ MBI
Poccun 1 ®CB Poccum moOuAMCH BBICOKOH PaCKpPBIBAEMOCTH OCO0O OIIaCHBIX
A obIecTBa MpPeCcTyHAeHUM (yOUMCTB, (PaKTOB YMBIIIA€EHHOTO NPUYUHEHUT
TSIXKKOT'O Bpe€Zla 30pPOBBIO, N3HACHAOBaHUM). B HacTosImiee BpeMs pacKpblBae-
MOCTB CTaOHUABHO IIpeBbIIIaeT ypoBeHb 90 %.

3nmeck HeAb3d O0OWTH BHHUMAaHHEM POAb B OPTaHU3AIlNH PACKPBITHUL IIpe-
CTYIIA€EHHH CA€NOBATEAECH-KPUMHHAANUCTOB.

Bca MmHoroaetHsiss (6oaee 60 aAeT) HCTOPUS KPUMHUHAAHUCTHYECKOH CAYKOBI
B CHUCTEME OPraHOB IIPOKypaTyphl, a 3aTeM B cucremMe CAeICTBEHHOI'O KOMHUTETA
P® nokaseiBaeT, 4TO CA€OOBATEAM-KPHUMHUHAAHWCTBI UIPAIOT BasKHYIO0 POAB B Op-
raHu3aluy PacKpbITHUA IIPECTYIIACHUH, COBEPIIEHHBIX B YCAOBHUAX HEOYEBUIHO-
CTHU, B TEXHUYECKOM ODECIIeYeHHH CAEICTBEHHOH NEeSTEeAbHOCTHU, B ITOBBIIIIEHHUH
IpodeCCUOHAaABHBI 3HAaHUU U HaBBIKOB CA€OBaTeAEH.
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Ha cerogusairHuil neHb COOPMUPOBAHBI BCE YCAOBHS IAS JAABHEHIIIEro I10-
BBIIIIEHUS KadecTBa pPabOThl cAemoBaTeAeH-KPUMUHAAUCTOB. MX moAHOMOYUS
3aKpENAEHbI B YTOAOBHO-IIPOIIECCYaAbHOM KOEKCE.

B cocraBe aHaAUTHUYECKHUX TPYIII CAEIOBATEAN-KPUMHUHAAUCTBI U3y4arOT yTo-
AOBHBIE JleAa O IIPECTYIAEHHUAX ITPOIIABIX AeT. COBMECTHO C BeTepaHaMHU CAEOCT-
BUSI, KOTOPBIX MbI IIPUBAEKAEM K 3TOH paboTe, IIpoBepPsSeTCs IIOAHOTA BBIABUHYTHIX
BEPCHH U CTENEHb UX «OTPabOTKI», 3(p(PpeKTUBHOCTEh PO3bICKA AWII, COBEPIITUBIIIHNX
IPECTYIIA€HUI U CKPBIBIINXCS OT OPraHOB CAE€ICTBUSL, PE3YABTATUBHOCTDH HUCIIOAB-
30BaHUsS UMeIoIeicss 6a3bl OIepaTUBHBIX 1 KPUMUHAAUCTHUYECKUX YIETOB.

M3BeCTHO, YTO yCIeX paccAeq0BaHUA OOABIITHMHCTBA IIPECTYIIACHUH BO MHO-
rOM 3aBUCUT OT TOIO, HACKOABKO OIIEPATUBHO U KBAaAU(UIIMPOBAHHO IIPOBEE-
HbI IIEpBOHAYaAbHBIE CAE€ACTBEHHbIE AeiicTBUs. [loaToMy ['AaBHBIM ympaBA€HU-
€M KPUMHHAAUCTUKHU pa3padoTaHa U aKTHBHO BHEIPSAETCS TUIIOBas IporpamMmma
o0y4yeHHsd HaYWHAIOIIUX cAegoBaTeseit «OCMOTpP MecTa IIPOUCIIECTBHUL: pabdoTa
CO CAelaMHU, MPOoIleCCyasbHOEe 0POPMAEHUE.

OOy4yeHue IpearosaraeT YCBOEHHE CAEeIOBaTeAeM OCOOEHHOCTeH TaKTUKU
oCMOTpa MecTa MPOUCHIECTBHS 10 PA3AMYHBIM KaTEeTOPHSIM U CIIoco0aM CoBep-
IIEHUsI MIPECTYIACHHUH, MOAYYE€HHE HaBBIKOB PabOTBhI C TEXHUYECKUMHU CPEICT-
BaMU [OASI BBIIBACHUS, (OPUKCAIITUN U UIBATUS CAEIOB, YMEHUS CTPOUTH BEPCHUH,
a TakKKe T'PaMOTHO, C IIPOIIECCYaAbHOH TOYKHU 3PEHUsS, OPOPMASTH PEe3yABTATHI
CAEICTBEHHBIX NeHCTBUH.

Hamu Taxkzke pa3paboTaH IMPaKTUIECKHI KOMIIAEKC — IPOTPaMMHOE MIPH-
AokeHUe «PeKOHCTpPyKIUs MecTa MIPOUNCIIECTBUs», MpeAHa3HA4YEHHBIA IAd CO-
CTaBAEHHUS CXEMaTHUYECKUX ITAAHOB OAsS (PUKCAIIUU XO[a U PE3YABTATOB CAECT-
BEHHBIX OEUCTBUH (OAsT MOOUMABHBIX YCTPOHCTB). Kpome TOro, caemoBaTeAsIMH
AKTUBHO MHCIIOAB3YIOTCS BO3MOIKHOCTH aBTOMATHU3WPOBAHHOTO IIPOTPaAMMHOTO
KomIiaekca «CerMeHT», IIO3BOALIOIIETO0 aBTOMATU3UPOBATHL IIPOIIECC aHaAU3a
OMAAMHTOBOM MH(OPMAIIUH.

Ha catite CaecTBEHHOTO KOMUTETA B CBOOOAHOM OOCTYyIIE pa3MepeH mo-
KyMEHTaAABHBIN IIUKA IIEpenad O PacCA€AOBAHUU PE30HAHCHBIX ITPECTYIAE€HHUMN.
[AaBHBIE OEHCTBYIOIIME AHWIlA TaKUX Ilepenad — caegoBaTeAn CaeaCTBEHHOIO
koMmurtera Pd, 3aHaThie pacKpbITUEM ITPECTYIIAEHUN C IIPUMEHEHHEM HOBEUIINX
JOCTUKEHUH KpuMHHaAUCTUKU («deao o Ganpe Llankos», «Jdeao Aum Ilkariio-
Boi», «/leA0 0O HEIETCKOM KEeCTOKOCTH», «/lero o TepakTax», «leao o Hemobpoco-
BECTHBIX Bpadax» U APYTHE).

Takas paboTa, HECOMHEHHO, OKa3bIBaeT caMoOe AEHCTBEHHOE BAHSHHE Ha
MIPO(PHUAAKTHUKY ITPECTYITHOCTH U (POPMHPOBAHUE OAATOIIPUSITHOIO KAUMATA O-
BEpHUs KO BCEM ITPABOOXPAHUTEABHBIM OpPraH CTpaHbl. M300AMYeHHE OITaCHBIX
IIPECTYIIHUKOB M BOCCTAHOBAEH 3aKOHHBIX IIpaB U HHTEPECOB I'paskaaH — 3TO
OOLITHMI UTOT YCUAUM BCEX COTPYAHHUKOB, 3aHATHIX PACKPBITHEM ITPECTYIACHUH.

B pesyapTaTe Takoro moaxoaa HaMU AOCTHUTHYTA IIOAOXKUTEAbHAd JUHAMU-
Ka PaCKpPBITHUL IIPECTYIIACHUHN ITPOIIIABIX AET.

Tak, B nepuozx ¢ 2007 o 2016 roa B XoZie pacCA€IOBAaHUS CAELOBATEASIMHU
CaencTBeHHOTO KOoMHuTeTa PP packprIThbl Ooaee 62 ThIC. IPECTYIACHUH, YTOAOB-
HbIE JIeAa TI0 KOTOPBIM ObIAU MPHUOCTAHOBAEHBI B IIPOIIABIE TOMBI, B UX YUCAE —
cBolzre 6 700 youiicTB u 6oaee 3 SO0 pakKTOB yMBIIIIAEHHBIX IPUYHHEHUH TAXK-
KOI'0 Bpeaa 3[J0pOBbI0, IIOBAEKIIINX CMEPThH ITOTEPIIEBIIEro [2].
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* k%

Bormpocs! 060b€KTHBH3AIUN JOKA3BIBAHUS B COBPEMEHHBIX YCAOBHUSIX JUKTYIOT
HaM HeOOXOIMMOCTE HAIEXKHOI'O IIOKPEIA€HHSI BBIBOJIOB CAEICTBULA 3a CUeT
MOIITHOT'O HAy4YHOIO ¥ METOAUYECKOro (PyHIaMeHTa SKCIIEPTHBIX UCCAEJOBAHUMH.

OTUMH BOIIpOCAMH BIIAOTHYIO 3aHUMAaeTCd YIpPaBA€HHE OpraHU3alluHd 5KC-
IIEPTHO-KPUMHUHAAUCTUYECKON AEeATEAPHOCTH ['AaBHOrO yIipaBA€HHUS KPHUMHUHAAM-
ctuku CaencrBeHHoOro komurera P®. UncaeHHOCTE 9KcriepToB CAEICTBEHHOIO KO-
mutera P® cocraBager cBbinie 500 equnuil (Ha 1 saBapsa 2017 r. — 531 4eaoBek),
B ToM yucae cBbille 400 equHuUIl (44 1) B peTHOHAABHBIX CAEICTBEHHBIX OpPraHax.

B 2016 roagy ux yCUAUAMH BBIIIOAHEHBI IIOYTH 32 TBIC. SKCIIEPTHU3 U HUCCAE-
JIOBaHUH.

[IpoBoASATCH MOAEKYASIPHO-T€HETHUYECKUE U IICUXO(PU3NOAOTUYECKHE HCCAE-
JOBaHU4 C HCIIOAB30BaHHEM IToAUTpada, a TakKe (POHOCKOIINYECKUE, AUHT'BHUC-
THYeCKHe, CyAeOHO-9KOHOMUYECKHE SKCIIEPTU3HI.

JlocTaTO4YHO CKa3aTbhb, YTO OTAEAOM MEIMNKO-OMOAOTHYECKUX HCCAENOBA-
HUH YIIpaBA€HHS OpraHU3alllU 3KCIEPTHO-KPUMHUHAAUCTUYECKON AEeITEABHO-
ctu B 2016 rony nposBenennsl 990 skcnepTHbIX uccaenoBanuu [IHK B oTHoIIe-
HUU ITI04YTH 21 ThIC. OBMOAOTHYECKHUX OOBEKTOB, IIOCTYIUBIINX U3 59 pernoHasb-
HBIX caencTBeHHbIX opraHoB CK Poccu.

[To pe3yabTaTaM NPOBENEHHBIX 3KCIIEPTHU3 YCTAHOBAEHBI: 71 AHWII0, IpHUYa-
CTHOE K COBEPILIEHHUIO IIPECTYIIACHHUH, AUMYHOCTb 28 HEOINIO3HAaHHBIX TPYIIOB; II0-
craBaeHbl Ha [JHK-yger 497 reHOTUNIOB NPECTYIIHUKOB, YbH CAE€ABbI U3BATHI Ha
MeCTax IPECTYIIAECHUH.

B neaom B cucreme CaencrBeHHOTo KoMuTeTa PP QyHKIIMOHUPYIOT LIECTh
okpykHbIX [IHK-aabopaTopuii, mucaonmupoBaHHbIX B CeBepo-KaBkasckowm, [lasb-
HEBOCTOYHOM, [IpuBoAKCKOM, YpasbckoM, Cubupckom u CeBepo-3aragHomMm de-
[€PaAbHBIX OKpyTax.

B 2016 roagy umMmu (B mrrate 58 sKCIepToB) IIpoBeAeHbl cBelille 5 200 skc-
neptHbIX uccaemoBanuil [JJHK o moutu 60 ThIC. 0OBeKTaM.

Ilo pesyapraraMm npoBenacHHbIX J[IHK-3KCriepTH3 yCTAaHOBAEHBI: CBBIIIIE
1 100 Am1y, mpUYacCTHBIX K COBEPIIEHUIO IIPECTYIIACHUN; AMYHOCTh 292 Heomo-
3HAHHBIX TPYIOB; nocraBaeHbl Ha [JHK-yger 1 650 reHOTUIIOB IIOKa €Ille HEyC-
TAQHOBAEHHBIX IIPECTYIIHUKOB, YbH CA€AbI U3BATHI HA ME€CTaxX IIPECTYIIACHUMN.

Mp!I yCriertHO OCBauMBaE€M HOBBIE€ BHbI SKCIIEPTU3, BKAIOYAsd KOMIIBIOTEPHO-
TeXHUYECKHEe U BHAEOTEXHUYeCKHe. [Iporu3BOACTBO MAaHHBIX 3KCIEPTH3 OPraHH30-
BaHO B ['AaBHOM yIipaBA€HHM KPHUMHHAAUCTHKU (17 skcneproB) U B 13 Tepputo-
PHAABHBIX CAEICTBEHHBIX opraHax CaencrBeHHoro komurera PO (42 skcniepra).

B 2016 rogy Ha 3TOM HampaBA€HHHU 3KcrepTaMu CAeICTBEHHOT'O KOMUTETA
npoBeAeHb! mouTu S 000 sKcmepTHU3 U HUccAeoBaHUi, B ToM ducae: 4 203 KoM-
NBIOTEPHO-TEXHUYECKUX (B oTHomreHHH 15 012 o0bekToB); 531 BHOeoTexXHUUE-
CKUX (B oTHOILIEHUU 4 664 00beKTOB); 218 nmHpOPMAaIIMOHHO-aHAAUTUYECKUX [2].

Cnpaska. B 'naBHOM yrnipaBaeHnH KpuMuHaaucTUKU CK P® BriepBbie B mpak-
THKE POCCHUHCKON KPUMHHAANUCTHYECKON I'€HETUKH HadaTo IIPUMEHEHHE MEeToAa
AQ3€pHOM MHKPOAMUCCEKIIMN IIPU IIPOU3BOACTBE MOAEKYASIPHO-T€HETHYECKUX
skcrnepTtu3. C ero nomoIpo Ipu IpousBoacTBe NOBTOPHBIX [IHK-skcepTus o
dakTam m3HacuaoBaHu B Camapckoit obractu u B Pecriybamke TriBa ygasoch
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0OHapPYKUTH B OMOAOTHYECKOH CMECH U BBIAEAUTH B UHCTOM BHIE MAAOUYNCAEH-
Hble (€AMHWYHBbIE) CII€PMAaTO30UAbl IIPECTYITHUKOB U yCTAHOBUTH HUX T'€HETHYe-
CcKUY npoduab. IIpr 3TOM 3KCIEPTHI APYTUX BEAOMCTB, IIPOBOAUBIINE II€PBUY-
HbI€ 3KCII€PTU3bI, BBIAEAUTH T€HOTHUII ITPECTYITHUKA HE CMOTAH.

Kak BHUOHO M3 NPUBEAECHHBIX MAHHBIX, COOCTBEHHAad SKCIIEPTHAad CAyzKbOa
B CaencTBeHHOM Komutete PP ycrieniHo pa3BuBaeTcs.

* Kk %

B 1meaoMm pasButHe cyaeOHOM 3KCHepTHU3bl B POCCHH HE IPOXOOUT TAaIKO.
ToMy ecTh OOBEKTHBHBIE ITPUYHUHBI. MHOTOE CBOAUTCS, K COKaACHHUIO, K (PUHAH-
COBOM COCTaBASIOIIIEH.

OTOeAbHOrO PaCCMOTPEHHUS 3aCAYKUBAIOT HUMEIOIIHECHd ITPO0AeMBI OpraHU-
3aIliu CyaeOHO-MeIUIITMHCKON 3KCIIePTU3bI.

CyneOHO-MenUIIMHCKAasI SKCIIepTHasI AedTeAbHOCTh B Poccun Penepaiiyu siB-
AsIeTCS caMOM BOCTPeOOBaHHOM B YTOAOBHOM CYZIOITPOU3BO/ICTBE, TaK KaK CyAeOHO-
MEIUIIMHCKAS SKCIIEPTH3a — OAUH M3 OCHOBHBIX HCTOYHUKOB N0KA3aTEABCTB IIPU
paccAaeoBaHUH OOABIITMHCTBA ITPECTYIIACHUH ITIPOTHUB KU3HHU U 3/I0POBhS.

BMmecre ¢ TeMm nocaemaue 20 aeT cyneOHO-MeOUIIMHCKAas SKCIEepTHAas Mesd-
TEABHOCTH XapaKTepPHU3yeTCd BO3PACTaAHHUEM CAOXKHOCTH pPEIIaeMbIX 3a1a4d U He-
CTaOMABHBIM YPOBHEM €€ YIIPaBASIEMOCTH. OTO CBS3aHO C YBEAMYEHHEM oOBbeMa
9KCIIEPTHOH paboThl U MEXaHU3MOB TapaHTHPOBAaHHOTO PECYPCHOro obecrieue-
HUsI, a TaKKe HeIOCTAaTOYHBIM YPOBHEM COIIMAABHOI'O OOecCIiedeHUs CyneOHO-
MEIUIIMHCKUX 3KCIIEPTOB.

B pesyapTare opmeHTAllUd PETHOHAABHBIX OIOPO CyaeOHO-MemTHUITHHCKHX
9KCIIEPTHU3 Ha OKa3aHHWE€ MAATHBIX YCAYT, B TOM YHCAE€ HUX aKTHBHOE y4dacTHUe
B cpepe MAATHBIX PUTYAABHBIX YCAYT HACEACHUIO, HEPEAKO IPUBOIUT K UTHOPH-
POBaHHIO 3aKOHHBIX HHTEPECOB CAE€ACTBEHHBIX OPraHOB, BIIAOTH A0 OTKasa OT
MIPOBeAEHUSA CyAeOHO-MEOUIIMHCKHUX 3KCIIEPTH3 [0 YTOAOBHBIM [€AaM, pPaccAe-
OYEMBIM B APYTHUX PETHOHAX.

[Ipr 5TOM y CA€OCTBEHHBIX OPraHOB IIPAKTUYECKH OTCYTCTBYET BO3MOXK-
HOCThb IIPOBEIEHUS CyAeOHO-MEIUIIMHCKUX JSKCIIEPTH3 BHE «CBOETrOo» CyOBEeKTa
Poccutiickoii demepalivy, Koraa B 3TOM BO3HUKAET HEOOXOIUMOCTD (4 Takas He-
00XONMMOCTb BO3HHKAET BCE dYallle I10 YIOAOBHBIM JeAaM O BpadeOHBIX OIIHUO-
Kax, a TaKiKe IIpU [IPOBENEHUU IOBTOPHBIX 3KcIepTH3). CBI3aHO 3TO C TEM, YTO
Poccuiickuii ieHTp CynmeOHO-MEeIUIIMHCKOM 2KCcrepTu3bl Mun3apaBa Poccun He
B COCTOSIHHH O0OECIIeYHTh COOCTBEHHBIMHU CHAAMH MPOBEIEHUE TAKUX SKCIEPTHU3
[Ad Bcel cTpaHbl (C y4EeTOM TOro, YTO OOABIION 06BeM TAaKHUX SKCIEPTHU3 IIPOBO-
OUTCS U T10 TPasKJaHCKUM JeAaM).

BcaencTBue 3TOr0 OAUTEABHBIE CPOKHM JKCHEPTHU3 U HX HU3KOE KadeCTBO
(@ oT aTOrO CTPAAAOT CPOKH M KAa4YeCTBO CAEICTBUL B IIEAOM) BBI3BIBAIOT MHO-
JKECTBO HapEKaHUH.

CaenyeT OTMETUTH, HAIIPUMEP, CAOXKHOCTH IIPU IIOAYYEHHH CAEIOBATEASIMU
3aKAIOYEHHH CyZIeOHO-TICHXHATPUYECKHUX U CYAeOHO-TICHXOAOTHYECKHUX SKCIIEPTHS.

Tak, Bo MHOTHUX cyOBekTax Poccuiickoit denepaliiv OTCYyTCTBYIOT YCAOBUS
[AS TIPOU3BOJCTBA CTAIIMOHAPHBIX CYAEOHO-TICUXHATPUYECKH JKCIIEPTH3 B OT-
HOIIIEHUH ITI0J03PEeBaEMbIX U OOBUHAEMBIX, HAXOASAIIUXCH 101 CTPazKeH.
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CaemoBaTeAd CAEACTBEHHBIX VIPABAEHHH 3THX CYOBEKTOB BBIHYXKIEHBI
IPOBOAUTEH TaKHWe€ SKCIIEPTH3bI B APYTHX PErHOHAaX, YTO CBA3aHO C OOABIINMH
BPEMEHHBIMHU, OpPraHU3allMOHHBIMHU U (PUHAHCOBBIMU 3aTpaTaMH (TOABKO CPOK
3TarIuPOBaHUsl IIOASKCIIEPTHOTO B CPEIHEM COCTaBAsieT 1,5 Mecs1ia).

B psanme obaacTedl cralrimoHaphl ITOCTPOUAU, UMEETCS ITOATOTOBAEHHBIH Me-
OUIIMHCKUUN II€PCOHAaA, HO YYPEXKAEHUd HE BCTYHAIOT B AEUCTBHE, TaK KaK HE
pelIeH maBHO 0003HAYEHHBIH BOIIPOC C OXPAaHOM TaKHX CTAIMOHAPOB, ITOCKOAB-
Ky HU OQWH BEJOMCTBEHHBIH 3aKOH He IpeaycMaTpUBaeT BEAOMCTBO, B 00sI3aH-
HOCTH KOTOPOTO BXOMHAA ObI OXpaHa CTAIIMOHAPOB [AS ITOASKCIIEPTHBIX, HAXO-
OAIIUXCA 10 CTPazkeH.

TpebyeT TakzKe paspelleHHs HpobAeMa ITPOU3BOACTBA TAaKHX OBKCIIEPTH3
B OTHOLIEHUH AHIL, CTPAJAIOIINX OTKPBITOHU (popmoil TybepKyae3a. PakTuiueCcKUu
B CTpaHe HET HHU OMHOIO CIEIIMaAU3HMPOBAHHOIO CTallMoHApa HAM OTIEA€HUS.
[Ipu aTOM OTBETHI OT PYKOBOACTBAa HammoHaAbHOTO MEIUIIMHCKOI'O HCCAEIOBA-
TEABCKOTO IIEHTpa MNCUXuaTpuu u Hapkosorum um. B.II. Cepbckoro comepskat
OPEOAOKEHHUS «IIOJACUYUTE» IIOJ03PEBAEMOr0 UAHM OOBUHAEMOTO, MOKAATHCS, KO-
raa oTKpbeITad opMa ero 3aboaeBaHUS IEeperIeT B 3aKPBITYIO, U TOTAA Ha3Ha-
YUTh SKCHEPTHUIY.

Ceppe3Has mmpobaemMa [As CA€OCTBUS — Ha3HaYeHUe CyaeOHO-MeaUITMHCKON
9KCIEPTHU3BI 110 ATPOTE€HHBIM IIPECTYIIACHUAM, TO €CTh IIPECTYIIAEHUSM, CBA3aH-
HBIM C OHIMOKaMHU Bpaded M OoKa3zaHHEM HeKadyeCTBEHHOM MEIHUIIMHCKOM IIOMO-
LU U YCAYT. U 3T0 1IpH TOM, 4TO 00BbEM TAaKOM pabOTHI pacTerT.

[To pe3yAapTaTaM PacCMOTPEHHUS COOOIIEHUH O STPOT€HHBIX MPECTYIACHHUIX
B nepBoM moayroauu 2017 roma caemoBateasmMu CAaencTBEHHOTO KoMuteTra Pd
BO30yzKaeHbI 734 yroAOBHBIX AeAa, 4To mouTu Ha 70 % OoAbIllle ImOKa3aTeAs
a"HaaornyHoro nepuoga 2016 roxna (433). B ocHOBHOM ITpecTyIIA€HUsSI KBaAu(U-
UPOBaAUCH 110 4. 2 cT. 109 YK PP (mpuymHeHHE CMEPTH IO HEOCTOPOIKHOCTHU
BCAEIICTBHE HEHAIAEXKAIIleTO MCIIOAHEHHS AUIIOM CBOUX IIPO(QeCcCHOHAABHBIX
obsg3aHHOCTEH) [2].

He cekper, 4yto MmectHble Bropo CMO mon BCAKUMH IIpEnAOTaMH (B TOM
YHCA€ HEXBATKH CIIEI[HAANCTOB, PACXOIHBIX MaTepPHaAOB, OOABIIION 3arpyzKeH-
HOCTH) CTapaloTCd HAIlpPaBUTb CAEA0OBATEAS AT Ha3HAUYEHUd TaKOH 3KCIIEPTHU3BI
B APYI'yI0 00AACTb MAM PETHUOH, a €CAU U NAIOT OTBETHI, TO CPOKHU IKCIIEPTU3BI
IIPEBBIIIAIOT HECKOABKO MECHIIEB.

K caoBy cka3zaTb, TOABKO Odepenb OO0 Hadasa TaKoOM skcrepTusbl B LleH-
TPaABHBIX KCIIEPTHBIX YUPEXKIAEHUIX, HAIIpuMep Poccuiickom 1ieHTpe cyaeOHo-
MEIUIIMHCKOM 3KCHEPTHU3bI, IMOPOM COCTaBASIET OT OAHOTO [0 IIOAYTOpPa A€T,
a JAUTEABPHOCTB 9KCIIEPTU3bI OKOAO IIOAYTOA.

[Ipu sTOM BBIBOABI IIO TAKHUM SKCIIEPTH3aM 3a4aCTyI0O HE KOHKPETHBI KX
TPYAHO TOHSATH HE TOABKO IIOTEPIIEBIIEMY, €r0 IIPEACTABUTEAI0"' HO M CAeLOBa-
TEAI0, KOTOPBIM BBIHYKAEH Ha3HadaTh B CBA3U C 3TUM MOOIIOAHUTEABHYIO HAU
IIOBTOPHYIO 3KCIIEPTHU3Y.

OTH BOIIPOCHI HEAB3sI HAa3BaTh HOBBIMH, OHH YK€ OOCYKIAaAHCh M Ha KOAAE-
ruu CaencrtBeHHOro komutera PO ¢ nmpuraammenueMm npeacraButeseit Munsapa-
Ba Poccuu, a TakskKe Ha COBMECTHBIX MEXKBEJOMCTBEHHBIX COBEIIAHHSIX.

[Ipemaarasnoch masl pelleHus 0003HAYEeHHOH HpobaeMbl co3maTh B Poccuu
HECKOABKO (OO0 8) peruoHaAbHBIX IIEHTPOB, 32 KOTOPBLIMH ObI 3aKPENASANUCH OII-
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peneaeHHbIe 00CAyKUBaeMble II0 3TOMY HalIpaBAE€HUIO oOAacTu. B Takux cayya-
dX CAeoBaTeAb 3HaA ObI, KyZla eMy Ha3dHadaTbhb dKCIIEPTH3Y, IZle Y HEro ImpuMyT
MaTepHaAbl, OKaXKyT KOHCYABTATHBHYIO IIOMOIIL 6€3 KaKHUX-AN0O YyTOBOPOB.

[pyro#i myTh, (pakKTHYECKH He TpPeOyIoImil KakKux-aubo 3aTpat, — 3aKpe-
IUTH 00AAQCTH U APYTHE PETHOHBI PoCCHU MOMapHO: CAEIOBATEAU ABYX COCEIHUX
obaacTell Ha3HaAYaIOT Takue 3KCIepTu3bl B Bropo CMO cocemueit obaactu. Ho
U TAKOM BapHAaHT PelIeHUs IPoOAeMbI HE PeaAn30BaH.

JAst ycTaHOBAEHUSI TIOAHOHM U OOBEKTUBHOM KapPTHHBI IIPOU3OIIEAIIETO,
6€e3yCAOBHO, HEOOXOMMO HCIIOAB30BaHUE CIIEIIMAABHBIX 3HAHUU BEAYIIIUX AUIL —
CymeOHBIX JKCIIEPTOB H CIenHasucToB. [loaTomy CaencTBeHHBIH KoMuter Pd
IIOIIIEA II0 IIyTH BKAIOUEHHd B IITAT ITOAPA3AEA€HUN BEIOMCTBEHHOM SKCHEpPT-
HOM CAYZKOBI CyZleOHBIX MEIUKOB.

[lepBpIMH cTaau cynebHBIE MEOVWKU CAEACTBEHHOTO yIrpaBaeHHus Caenct-
BEHHOTO KoMHuTeTa 110 Pecrmybamke TarapcraH, rae roka TpPyadrTcd Tpoe cyaed-
HO-MEIUIIMHCKHUX 3KCIIEPTOB — IPOBOASAT 3KCIIEPTU3BI CAMOCTOATEABHO, BXOAAT
B COCTaB 3KCIIEPTHBIX KoMuccuit Bropo CMO3, naroT 3aKAI0UEHHS CHIEIIHAAUCTOB,
OKa3bIBaIOT CA€IOBATEASIM KBAaAU(PUIITUPOBAHHYIO IIOMOIIIb.

[TaaHUpyeTCcs yBeAWYeHHEe KOAWUYEeCTBa CyAeOHBIX MEAUKOB B IIEAOM B CHC-
TeMme CaeacTBEHHOTO KoMuTetra Pd.

* k%

YTobbl pabora ObIAa MAOLOTBOPHOM M HE CTABHAUCH BOIIPOCHI O AOITYCTH-
MOCTH 3KCIEPTH3 CyAeOHBbIX MenukoB, na u skcrnepToB CK Poccum pyrax cre-
ITMAaABHOCTEM, KaK J0Ka3aTeAbLCTB, HEOOXOMMMO BHECTHU MOIIOAHEHHS B 3aKOHO-
JaTeAbHbIE aKThl, Ipexae Bcero B demepasbHbIM 3aKOH «O rocygapCTBEHHOM
cynebHo-3KcnepTHOM nesareabHocTU Poccuticko#t denepartum» (@3-73 ot 31 maga
2001 roma) [3].

B wacrHOCTH, B CTarbe O CYOBEKTax TOCyJapCTBEHHOH CyaebHO-
9KCIIEPTHOH MeATEeABHOCTH HEeOOXOAMMO yKas3aTh, YTO OOHHUM M3 TaKHUX CyOBEK-
TOB gBAadeTcd CaecTBEHHBIH KoMUTeT PD.

Pabora B aTOM HampaBA€HHH BeneTcs. B mpoekTe HOBoro 3akoHa «O cy-
neOHO-2KCIIepTHOH nesaTeAbHOCTH B Poccuiickoit Pepeparyim» 3T0 yITEHO (HO
3aKOH €llle He IIPUHSAT, eT0 PaACCMOTPEHUE IIepeHeCceH0) [4].

Heobxonmumo orMmeTuTh, uro KoHcTutryrnmonHsli Cyn PP B pane penieHui
(cm., Hanpumep, OnpeneaeHue ot 15 cenTabpsa 2015 roma Ne 1827) moarBepaua
3aKOHHOCTHh Haandus B CaeqCcTBEHHOM KoMutete PP 3KCIepTHOM CAyKOBI U IOO-
IIyCTHUMOCTh 3aKAIOUEHHN HaIllUX 3KCIIEPTOB KaK J0Ka3aTEeAbCTB B YTOAOBHOM
poiiecce [9].

Kpome TOTO, €3KerogHblii MOHUTOPHUHI' CA€ACTBEHHBIX ITOTpeOHOCTEH B Cy-
OeOHBIX 9KCIEPTHU3aX Pa3AHYHBIX BHIOB MOKA3bIBAE€T, YTO MBI B HACTOSIIEe
BpeMsl Hy>KaeMCsl B Pa3BUTHHU CyAe0HO-CTPOUTEABHON KCIIEPTU3BI, OIIEHOYHOM
9KCIIEPTU3bI, B TOM YHUCAE KaIaCTPOBOM.

K coxaseHHIO, TaKUX CIEIHAaANCTOB B TOCYyAapCTBEHHBIX CyaeOHO-
9KCIIEPTHBIX YUPEKIAEHUSIX SIBHO HEAOCTATOYHO U CA€NCTBEHHBIE OpPraHbl OAS
TIOAYYE€HUSI OTBETOB Ha BOIPOCHI CAEIACTBUSA BBIHYXKIAEHBI O0palarhbCcs K CIie-
IIHaAMCTaM, 00AaJaONIUM CIIEIIMAABHBIMU 3HAHUAMH U IIOJATOTOBKOM, HO HE IB-
AFIONIMMUCS COTPYAHUKAMU I'OCYAAapPCTBEHHBIX 3KCIIEPTHBIX YUYPEXKACHUN, K TaK
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Ha3bIBaEMBIM 3KCIIEpTaM-BHEIITATHUKAM (Hanpumep, corpyanukaMm HUU, pas-
AWYHBIX By30B). 9TO CBA3aHO C CYIIIECTBEHHBIMU (PHHAHCOBBIMH 3aTpaTaMH.

Kpome Toro, ompeneseHHBIE HEAOCTATKH HMEIOT HOPMBI AEHCTBYIOIIETO
YIIK P®, KoTOpblE PETYAHUPYIOT B3aWMOLECUCTBUE CAENOBATEAS U SKCIIEPTA IIPU
Ha3HA4Ye€HUHU U [IPOU3BOJCTBE CyAEOHBIX 9KCIIEPTHU3.

¥Y3Ke 0TM€eYaAoCh, 4YTO BO MHOTHX CAy4YasX CA€NOBATEAb IIPU PACCAEIOBAHUU
IIPECTYIIACHUM, MpPeKIe BCEro, 0CO00 TAKKHX MPECTYIIACHUM MIPOTHUB KHU3HU,
310POBbsI, IIOAOBOM HENIPHUKOCHOBEHHOCTH 4YeAOBeKa, Has3HadaeT CcynaeOHo-
IICUXUATPUUECKHE U IICUXOAOTO-IICHXUATPUUECKHE SKCIIEPTUSEI.

W xoTsa BHECEHHBIE HE TaK OJAaBHO U3MEHEHHUS B CT. 144 YroaoBHO-IIpoIleC-
cyaabHOro Komekca PP [6] mo3BoASIOT HazHA4YaTh CyneOHbIe 9KCIIEPTHU3bI Ha CTa-
WU QOCAEICTBEHHOM ITPOIIECCYaAbHOM MPOBEPKU, TaKHE SKCIEPTU3BbI N0 BO30Y-
KIOEHHUS YyTOAOBHOTO [e€Aa Ha3HAUUTh HEABb3d, TaK KaK B COOTBETCTBHHU C 3aKO-
HOM OHHU IIPOBOASTCS TOABKO HOLIEHUU I10/103P€BaeMOro, 0OBHHAEMOI0, IIOTeP-
IIEBIIIETO, CBUAETEASI, & TAKHX YYaCTHHKOB YTOAOBHOI'O ITPOHM3BOACTBAa Ha CTaAU
IIPOBEPKU COOOIIEHUS O IMPECTYIIACHHH €Ille HE UMEETCsI, OHU ITOSIBASIOTCH TOAb-
KO B XOII€ CA€ICTBHUA.

Kpome Toro, coraacHo 4. 1.2 ct. 144, kotopoii YIIK PP Oria moroanen de-
aepaabHbIM 3aKOHOM OT 04.03.2013 Ne 23-P3 [7], ecan mocae BO30yKIAEHUH
YTOAOBHOTO [€Aa CTOPOHOM 3aIlUThl MAHM IIOTEPIEBLINM OyAeT 3adBA€HO XoOa-
TaANCTBO O IPOU3BOACTBE MOIOAHUTEABHON HAUW IIOBTOPHOU SKCIIEPTU3BI, TO Ta-
KO€ XOJaTalCTBO MMOJAEXKHUT yAOBAETBOPEHUIO.

DaKTHYECKH 3aKOHOOATEAb PAaCIIMPHUA OCHOBAHUS HAa3HAYEHHS [JOIIOAHU-
TEABHOW HAM IIOBTOPHOHM 3KCIIEPTHU3bI, HE BHECS COOTBETCTBYIOIIINE H3MEHEHUS
B CIIEIIHaABHYIO HOpMY — CT. 207 «/loIIOAHUTEABHAS U IIOBTOPHAA 3KCIIEPTHU3a».

[ToMmuMoO 3TOTO, UMIIEPATUBHOE YKa3aHUe Ha 0093aTEeABHOCTDH YIOBAETBOpPE-
HUd YKa3aHHOTO BHJa XoAaTalcTBa NPUBOAUT K TOMY, YTO B OTAEABHBIX CAyda-
fIX CTOPOHA 3aIlUThI, 3A0YIIOTPEOASS CBOMM IIPABOM, B IIEASX 3aTATHBAHUSI CPO-
KOB CAEACTBH4A 3adBAdEeT XoAaTaMcTBa Ha 3aBepIIAolIe CTaauU pacCcAenoBa-
HUs. 3a4acTylo Takue xonaTaiicTBa HeJOCTaTOYHO 0OOCHOBAHBI.

He yperyanpoBaH B J0AKHOM 0O0beMe BOIIPOC O 3aKAIOUEHHH U ITOKA3aHUAX
CIIeIIaANCTa, KOTOPbI€ B COOTBETCTBUU cO CT. 74 YIIK P® gBagaioTca MOAHOIIEH-
HBIMH [OKa3aTEeAbCTBaMH, HApPSAy C 3aKAOYEHHEM U ITOKAa3aHHUIMHU JIKCIIEpTa.
HesicHo, Ha ocCHOBaHHMHN KaKOTO MOKyMEHTa, B KaKo¥ (popMe MOAXKEH cIellya-
AWICT COCTaBHUTH CBOE 3aKAIOYEHIE.

CaenyeTr Tak:Ke OTMETHUTH, YTO HE HMEETCH OTAEABHOH cTaThu 3 raase 10
YIIK P® «JlokaszaTeabCTBa B YTOAOBHOM CYAOIIPOU3BOACTBE», IIOCBAILIEHHON Ta-
KOMY IOKa3aTeAbCTBY, Kak «IlokaszaHuda crierqasucrar. CaegoBaTeAb BBIHYXKIECH
IIPUMEHSATh B JAHHOM CAy4Yae aHAAOTHIO — NOIIpAlllUBaTh CIIEIIHAAUCTA KaK CBHU-
aeTeAs (HO Yy CBHAETEAd MHOM ITPOIleCCyaAbHBIH CTAaTyC, IpaBa U 00I3aHHOCTH).

K coxaaenuro, YIIK P® He npenycMoTpeHa BO3MOXKHOCTD ITIOAYYEHUA U UC-
IOAB30BaHUS 3aKAIOYEHUS CIEIIMAaANCTa KaK KBAaAU(PUIIMPOBAHHOTO CYKIEHUS
10 IIOCTaBAE€HHBIM BOITPOCaM J10 BO30OYKIE€HHS /TOAOBHOTIO JIeAd.

[Tomumo aTOrO, B coorBeTcTBUU C 4. 1 cT. 144 YIIK P® nipu nipoBepke co-
OOIIeHNS O IPECTYIIACHHHN CA€N0BaTeAb BIIpaBe TpeboBaTh IMPOU3BOACTBA [10-
KyMEHTaABHBIX IIPOBEPOK, PEBU3HUN, HCCAENOBAHUNU NOKYMEHTOB, IIPEIMETOB,
TPYIHOB.
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[IpencraBasgeTrcs, 4To K oObeKTaM, KOTOPbIE MOTYT OBITH HMCCA€IOBAHBI 10
BO30y3KI€HHUS YIOAOBHOI'O [€Ad, CAELyeT TaKKe N00aBHUTH «CA€bI, BEIIECTBA,
TaK KaK OHH He MOTYT OBbITH OTHECEHBI K IIpeAMeTaM M JOKyMeHTaM, a UX HCCAe-
JOBaHU4 [OBOABHO YaCTO IIPOBOAATCH CIELHAAMCTaMH B IIPOLIECCE IIPOBEPKH
B nopgake cT. 144-145 YIIK P® (Hanpumep, caeabl GHOAOTHYECKOH TIPUPOLIHI).

OrcyTcTByeT mOocTraTodHas SCHOCTb IIO BOIIPOCY, KaKHM [JOKYMEHTOM
JOAKHBI OBITE 0POPMAEHEI ITpeaycMoTpeHHbie 4. 1 ct. 144 YIIK PP uccaemoBa-
HUS OOKYMEHTOB, IIPEAMETOB, TPYyNoB. Ha mpakTuKe OaHHBIE HCCA€NOBaHULA
0POPMASIOTCS 1 KaK «AKT HUCCAENOBAHUS, U KaK «3aKAIOYEHHE CIIEIIHAANCTAY.

B nocaegHeM caydae 3TO BCTyIaeT B IPOTHBOpPeYHE ¢ nmoaoxkeHueM [locra-
HoBAeHUA [IaeHyma BepxoBHoro Cyzma PP ot 21.12.2010 Ne 28 «O cynebOHoM
SKCIIEPTH3E II0 YTOAOBHBIM AeaaM» [8], COrAaCHO KOTOPOMY 3aKAIOUEHME CIIeIHha-
AUCTa He BKAIOYAeT B cebd IpoBeleHre UCCAEIOBAHUSA T€X UAH UHBIX 0OBEKTOB.

B sToM ke mnocraHoBA€HHH llaeHyma npenycMOTpeHa BO3MOXKHOCTH BBI-
IIOAHEHHUS KOMIIAEKCHOM 5KCIEPTH3Bbl OOQHUM J3KCIIEPTOM, B TO BpeMsa Kak YIIK
P® ycranaBauBaeT, YTO KOMIIAEKCHBIE SKCIIEPTU3BI IIPOBOAIATCSI KOMHUCCHOHHO.

HMeroTcsa U uHBIE IIpobeabl B 3aKOHONATEALCTBE, HECOOTBETCTBHHA B pas-
AWYHBIX 3aKOHOAATEABHBIX aKTaxX, PETYAHPYIOIINX Ha3HA4YE€HHE U IIPOHU3BOACTBO
cynebHbIX sKcrepTH3. CAeACTBEHHBIE OpPraHbl, TOBOPS I3bIKOM MEHEPKMEHTAa, KaK
IIOTPEeOUTEAN TAKOTO IIPOAYKTA, KaK «3aKAIOYEHHEe CyZeOHOIo SKCIIepTar, «3aKAIO-
YEHHE CIICLIHAAUCTa, KAYT OT 3aKOHOAATEAT PA3PEIIECHU 3THX BOIIPOCOB.

Hacymiabsle Bompochl, TpeOyrolye perleHus, CBI3aHbl ¢ HEOOXOIUMOCTHIO
yHU(UKAIIUU M CTaHAAPTH3AIIMU METOAUK JKCIEPTHBIX MCCAEAOBaHUM. ITO
HOHCEHC, KOT/la, HallpaBAsIs OJHHU U Te€ K€ OOBEKTBHI U CTaBs OAHU U Te XKe BO-
IIPOCBI, CA€IOBATEAH IIOAYYAIOT IHIPHHIMIIMAABHO pa3HbIE OTBETBI JKCIIEPTOB
Pa3HBIX BEIOMCTB (34€Ch HE UMEIOTCH B BUAY OLIUOKHU 3KCIIEPTOB).

Hampumep, MasokaaubepHble aTpoHbI sKcrepramu MB/I Poccum mpu-
3HarTca Ooemnpunacamu, a skcrnepramMu Muniocta Poccuu, paboraromumu 1o
HMHOM METOAVKE, HET. A BE€Ab OT OTBETA HA 3TOT BOIIPOC 3a4aCTYyIO 3aBHCHUT IIpa-
BOMEPHOCTH BO30YKIEHUS YTOAOBHOTI'O [€Aa.

* k% %

B rocymapCTBEHHBIX CYAeOHO-3KCIIEPTHBIX YUYPEXKACHUAX HE OCYIIECTBASI-
€TCS IIPOU3BOACTBO TEXHUYECKUX HKCIIEPTHU3 PA3BAECKATEABHBIX aTTPAKIIMOHOB,
CIIOPTUBHBIX CHAPSA0B, UHBIX YCTPONUCTB, KOMIIAEKCOB U COOPYKEHUH (BOOHBIX,
BO3AYIIIHBIX, HA3€MHbBIX) HA MIpPeaAMeT YCTAHOBAEHHUS HUX TEXHHYECKOIO COCTOS-
HUS, TEXHUYECKHUX U HUHBIX IIPUYUH IIPOUCLIECTBUL, IPUYHUHHO-CAEACTBEHHOU
CBSI3U M€Ky BBISBAEHHBIMH OTCTYIIA€HUSMU OT IIPaBUA TEXHUKHU 0€30I1aCHOCTH
IIPHU UX SKCIAyaTalluH U HACTYIIHUBIINMHU IIOCAEACTBUSIMHU ITPOUCIIECTBUS.

B To ke BpeMd B cTpaHe UMEITCd I'OCyAapCTBEHHbIE YIPEXKIACHUS, CIIEIH-
aAbHO CO3IaHHbIE (peaepPasbHBIMH OPraHaMU UCIIOAHUTEABHON BAACTH [Ad obec-
Ie4YeHUd HaA30PHOM, KOHTPOABHOM U HHBIX BHUOOB AEITEABHOCTH IIOCPEACTBOM
OpTraHu3allud U IIPOBEACHUSA HEeCyAeOHBIX BUIOB 3KCIEPTHU3BbI, UCCAEIOBAHHH,
HCHOBITAHUN W HWHBIX BHAOB OLIEHOK. B wactHOocTH PI'BY3 «lleHTp TUTrHeHBI
U SMIUAEMHUOAOTHH» PocriorpebHan30pa, mpeacTaBAEHHBIE BO BCeX CyOBbeKTax
Poccuiickoit ®enepaiiuu 10 palioOHHOTO 3BE€HA, CO3MaHbl JAS UCCAEOOBAHUS 00h-
€KTOB ITPOAYKTOB ITUTAHUS, BOALI, aTMOC(EPHOTO BO3AyXa, BEIOPOCOB XUMHYE-
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CKUX, OMOAOTHMYECKHX BENIECTB U MUKPOOPraHU3MOB, OTXO/I0B ITPOH3BOACTBA
u np. Takue y4dpezRKoeHUS OCHAILlEHbI CaMbIM COBPEMEHHBIM O0OPYIZOBaHHEM,
HUCIIOAB3YIOT CTaHOApPTHU3WpPOBaHHBIE METOOUKH HccAeqoBaHUN. HaydHo-TexHU-
YeCKHH IIOTEHIIMaA yKa3aHHBbIX YYPEXKIAEHHM, CO3MaHHBbIA OAd peasu3alllu Be-
JOMCTBaMU BO3AOXKEHHBIX Ha HUX (PYHKIIUH, crioco0eH obecredyuTs Bee IoTped-
HOCTH CYyZAEeOHBIX U CA€ICTBEHHBIX OPTraHOB.

PaboTHUKY 3THUX VUpEXKIEHUN SBASIOTCS II0 POAY CBOEH MesaTeAbHOCTU Be-
OYIIMUMH TOCYAapCTBEHHBIMH 3KCIepTaMU (CHellMaAuCTaMH) B CHeIN(pPUYeCKUX
obaacTsax HayKH U TexHUKHU. OgHaKO JaHHbIE OpraHU3alluu He 00AaaloT cTaTy-
COM TOCYZAapCTBEHHBIX CyneOHO-3KCIEePTHBIX yupexknaeHuii. [loaTromy cymeOHBIE
SKCIEePTU3bl PaOOTHHUKAM 3TUX VUPEXKAECHUN ITOPYdaIOTCS CAEICTBEHHBIMH U CY-
nebHbIMH opraHaMu B rnopsiake cT. 195 YIIK P® 3a naaTy Kak HErocy1apCcTBEH-
HBIM CyZeOHBIM 3KCIIEpTaM.

Cratpeit 11 PenepaabHoro 3akoHa ot 31.05.2001 Ne 73- ©3 «O rocymapct-
BEHHOU Cy1eOHO-3KCIIEPTHOH aedaTeAbHOCTH B Poccuiickoit Peneparium» [1] npe-
AYyCMOTPEHO, YTO OpTraHU3allus U IIPOU3BOACTBO CyAeOHONM 3KCIEepPTU3bl MOTYT
OCYIIIECTBASTHCS 3KCIIEPTHBIMHU IIOAPA3AEACHUSIMH, CO3MAaHHBIMH (eaepasbHBI-
MU OpraHaMH HCIOAHUTEABHOH BAACTH HAM OpraHaMU HCIIOAHUTEABHOH BAACTH
cyobekToB Poccutiickoit Penepanmu. B caydasax, ecaAm INpoOU3BOACTBO CyaeOHOM
9KCIEPTHU3bl IOPYyYaeTCs YKa3aHHBIM 5KCIEPTHBIM MOAPa3AE€A€HUSM, OHU OCY-
IIECTBASIOT (PYHKITUH, UCIIOAHSIOT 00SI3aHHOCTH, UMEIOT IIpaBa M HECYT OTBET-
CTBEHHOCTH KaK I'OCyJapCTBEeHHbIE CyAeOHO-9KCIIePTHRIE YIPEKIAEHHUS.

TakuMm oOpazoMm, B 3aKOHOOATEABCTBE MMEIOTCS IIPaBOBbIE OCHOBAHUS IAS
BO3AOXKEeHUsT (PYHKIIUM II0 MPOU3BOACTBY CyAeOHOM 3KCHEepTHU3bl TOABKO HAa
CTPYKTYpPHBbIE IIOAPA3AEeA€HUs (He Ha IOPUANYECKHE AHWIlA, YIpexXaeHusd) deme-
PaABHBIX OPTaHOB UCIIOAHHUTEABHOM BAACTH.

Kpowme atoro, coraacuo ct. 11 u 12 denepaasvHoro 3akona ot 31.05.2001
Ne 73-®3 [1] craTyc rocygapCTBEHHOIO CyAeOHOTO SKCIIepTa 3aKPENAEH HCKAIO-
YUTEABHO 3a pabOTHHKAMH TOCYAAPCTBEHHBIX CYAEOHO-IKCIIEPTHBIX yJpesKIie-
HUY (penepasbHBIX OPraHOB UCIIOAHUTEABHOM BAACTH.

Cuwnralo, YTO TaKoOe OIIpeeA€HMe IOCyJapCTBEHHOIO CyAeOHOTo KCIlepTa He
000CHOBAHO U CYIIIECTBEHHO CyzKaeT KPyr KOMIIETEHTHBIX CIIEIIMaAHCTOB rocyaap-
CTBEHHBIX YYPEXKIEHUH, IIPUBACUEHNE KOTOPBIX K IIPOBEAEHUIO CYAEOHBIX 9KCIIEp-
THU3 MO03BOAUT 3(PPEKTUBHO HCIIOAB30BaTh COBPEMEHHBIN HAyYHO-TEXHUYECKUH
IIOTEHIIMAaA TOCyJapCTBa B HHTEpecax BCEX YYACTHUKOB CYAOIIPOU3BO/ICTBA.

B cBg3u ¢ 3TUM HeoO6XOAWMO IIPUHATE MePhl K U3MEHEHUIO NeHCTBYIOIIETO
3aKOHOJATEABCTBA OAS YCTPAHEHUs YKa3aHHBIX ITPOOEAOB.

* k%

B cBoelt nmoBcenHeBHOM paboTe MBI UCXOOUM M3 TOTO, YTO KPUMUHAAUCTH-
Ka — 9T0 HayKa, HaxXo[dllasics B IIpoliecce OecipepbIBHOTO ABUXKeHHUL. [Ipuopu-
TE€T B Pa3BUTHH KPUMUHAAUCTUYECKUX HCCAEIOBAHUN BUAUTCS B 00AaCTHU 3a-
ITUTHI IIPaB U 3aKOHHBIX MHTEPECOB HECOBEPIIEHHOAETHUX, ITPOTUBOAEHCTBUS
KOPPYIILINH, IIPECTYIIAEHUN B SKOHOMHYECKOMN cdepe, COBEPIIEHHBIM C IIpHMe-
HEHHEM BBICOKHX TE€XHOAOTHMH; BBIPAOOTKE IPENAOKEHHH II0 COBEPIIEHCTBOBA-
HUIO 3aKOHOATEABCTBA, PELIEHHH APYTHUX aKTyaAbHBIX HPoOAeM KPUMUHAAU-
CTHYECKOro o0ecredeHus IPaBOIIPHUMEHUTEABHON AeITeABHOCTH.
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B Hacrogmiee Bpema B CaenctBeHHOM KoMutere PP B pamkax peaansaiiyuu
KOHIIETIIINN Pa3BUTHUS KPUMHHAAUCTUYECKOM CAYKOBI IMAQHUPYETCS CO30aHUe
KpuMHrHaANCTHYECKOrO LIEHTPA, YTO ABUTCHA B KAKOH-TO CTEIIEHH II€PEAOMHBIM
3TalloM B Pa3BUTHH BEAOMCTBEHHONH KPHUMHHAAUCTHUKHU. B cTpykrype LleHTpa
OymeT co3maH €OUHBIH AAOOPaATOPHBIM KOMIIAEKC, KOTOPBIA ITO3BOAUT CYIIIECT-
BEHHO IOBBICUTH 9(P(PEeKTUBHOCTDL IKCIIEPTHOH paboThl, OyIeT YCHUAEH TeXHUYe-
CKHH IoTeHIHaA lleHTpa ImyTeM OCHallleHHd BXOALIINMX B €r0 COCTaB IIOApa3/e-
A€HUH IepeqoBbIM KPUMUHAAUCTUYECKHUM U 3KCIIEPTHBIM 000PyZOBaHUEM.

OCHOBHBIMH HaAIIPaBA€HUAMHU OEATEABHOCTH co3gaBaeMoro lleHTpa aBag-
IOTCH:

— pa3paboTka, anpofariys U BHEAPEHNE B CAEACTBEHHYIO ITPAKTHUKY HOBBIX
06pa310B KPUMUHAAUCTUYECKOH U CIIEITUaAbHON TEeXHUKUY;

— COBEPILIEHCTBOBaHUE AEUCTBYIONINX U pa3paboTKa HOBBIX METOOHUK pac-
CA€JOBAHUA IIPECTYIIACHUH;

— yKpenAeHNe MOOHMABHBIX T'PYIIII OIIEPaTHUBHOIO BhIe3/la HA MecTa IIPOUC-
IIECTBUM, OCHOBHOM 3a/la4Yeil KOTOPBIX ABAIETCHI HECEHUE KPYTAOCYTOYHBIX [€-
XKYPCTB;

— OKa3aHHeE IIPAaKTHYECKOH IIOMOILUY IIPHU IIPOBEAEHHUU CAEACTBEHHBIX NEH-
CTBUH (0OBICKH, OCMOTpPBI, IIPOBEPKU IIOKA3aHUH Ha MeCTe, OOIPOCHI, OYHbIE
CTaBKH, U3BSITHE 00pa3IL0B OAS CPABHUTEABHBIX UCCAENOBAHUN U OP.);

— TICUXOAOTHYECKOE COIIPOBOXKIAEHHE PACCAENOBAHUA IIPECTYIIACHUM, B TOM
YUCAE COBEPIIEHHBIX HECOBEPIIEHHOAETHHMMH M B HUX OTHOIIEHUM, CEPHUHHBIX,
CEKCYaABHOTI'0 XapakTepa;

— dopMHUpPOBaHNE U BEAECHHE BEAOMCTBEHHBIX KPUMHWHAANCTHYECKHUX U 9KC-
IIEPTHBIX Y4eTOB, 6a3 MJaHHBIX KPUMHHAAUCTUYECKOH MH(OpPMAIIUN B IIpeaesax
YCTaHOBAECHHOM KOMIIETEHIIHUH.

B crpykrype LlerTpa nmaaHupyeTcd cO3JaHHE €IUHOTO Aa00PaTOPHOrO KOM-
IIA€KCA, KOTOPBIY ITO3BOAUT CYIIECTBEHHO IOBBICUTH 3(P(PEKTHBHOCTH PabOTHI
ronpasneseHul. Tak:ke OyneT yCHAEH TEeXHUYECKUH IToTeHInaa LleHTpa myrem
OCHAIIIeHUS €ro IMepefoBbIM KPHUMHUHAAWCTHUYECKHM U 3KCIEPTHBIM 000pyno-
BaHHEM.

C 1earto arrpobanuy yKa3aHHOU CHCTEMBI OyAeT 3allylleH THAOTHBIN IIpo-
€KT C CO3JaHHUEM OTAeAa KPUMHHAAUCTUKU C MECTOM AUCAOKALlMU B EKaTepHUH-
Oypre (c omepaTHBHBIM IIOJYMHEHHEM PYKOBOAUTEAID KpPHUMHMHAAUCTHYECKOTO
LIEHTPAa), KOTOPBIH OyZIeT 00CAY>KHUBATDh YPAABCKUN (peaepasbHBIN OKPYT.

B niepuon sKcieprMeHTa COTPYAHUKU OTAeAa OYayT OKa3bIBATh TOABKO IIpaK-
TUYECKYIO0 IIOMOIIb CAEICTBEHHBIM VIIPABAEHUSM PETHMOHOB, BXOMANMX B ene-
PaABHBIN OKpPYT, B OpraHu3allli pPacCACIOBaHUA KOHKPETHBIX IIPECTYIIACHUH,
BbI3BaBIIINX IIOBBINIEHHBIH OOIECTBEHHBIH pe3oHaHC. B cocraB Kpummnnasu-
CTHYECKOIO LIEHTPAa BOUAET U yIIPABACHHUE HAY4YHO-HUCCAENOBATEABCKON AEATEAD-
Hoctu (HUU kpuMHUHaAAUCTUKY).
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Lecture: "Discussion issues of theory
and practice forensic examination"

Alexander I. Bastrykin®

Annotation. This lecture contains theoretical and practical material reflecting
the debatable issues of theory and practice of the organization and activities of the In-
stitute of Forensic Science in the Russian Federation. It is specially shown that the
development of digital technologies imposes increased requirements on the provision
of subdivisions of the RF IC with criminalistic and special techniques.

The importance of purposeful interaction of state bodies in the objectification of
evidence in modern conditions is substantiated, which naturally dictates the need for
reliable support of the conclusions of the investigation due to the powerful scientific
and methodological foundation of expert research.

The author proposes to carefully analyze the current regulatory legal framework
in order to adjust it in the direction of increasing the effectiveness of the institution of
forensic examination in the Russian Federation.

* Bastrykin Alexander Ivanovich, Chairman of the Investigative Committee of the Russian
Federation, Doctor of Law, Professor, Honored Lawyer of the Russian Federation. E-mail:
lawinst-spb@mail.ru
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Expert support of the investigation occurs at all its stages. The timely ob-
tained results of high-quality expert research often determine the final conclu-
sions of the investigation (and the court) on the guilt or innocence of persons
accused of committing crimes. Therefore, from the first days of the work of the
Investigative Committee of the Russian Federation, much attention has been
paid to the organization of forensic expert activities, as well as high-quality fo-
rensic support for the disclosure and investigation of crimes, including those
committed in previous years.

In the system of the Investigative Committee, special units have been
formed and are actively working, which are responsible for this important area
of work. As part of the Moscow Academy of the Investigative Committee of the
Russian Federation in October 2016, the Scientific Research Institute of Crimi-
nalistics (Scientific Research Institute of Criminalistics) was created.

Scientific research at the Scientific Research Institute of Criminalistics is
carried out in several directions, including: the development of general and pri-
vate methods of investigation of crimes of various types, technical, forensic and
expert support of the investigation; tactical development for the implementa-
tion of the investigation process and individual investigative actions.

In this regard, the main tasks of the Research Institute of Criminalistics are:

— generalization and analysis of investigative and forensic and expert
practice of disclosing and investigating crimes, studying the needs of investiga-
tive practice in this area;

— conducting scientific research in the field of forensic and expert support
of the investigation,;

— study of positive experience in solving these problems, including for-
eign;

— development of proposals for the legislative regulation of combating
crime, crime investigation.

Today, the Research Institute of Criminalistics of the Moscow Academy of
the Investigative Committee of the Russian Federation implements several
promising areas of research in the field of scientific and methodological support
for investigative and forensic activities.

For example, taking into account the increased danger of terrorist extrem-
ist manifestations, as well as the fact that crimes of an extremist and terrorist
nature are often associated with the trafficking and use of weapons, the Re-
search Institute of Criminalistics is developing new methods for studying wea-
pons and traces of their use.

So, the employees of our research institute, on the basis of experimental
research, have developed new signs for determining the distance of a shot from
hunting rifles on screen, which are indispensable when examining the scene of
the incident and help to find out the location of the shooter and then find his
traces.

A number of studies are devoted to the use of traces of the use of fire-and-
arrow weapons of limited destruction and various kinds of self-defense means,
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which are now widespread, to clarify the circumstances of the event. The devel-
opment of computational methods for determining the distance of the shot is
being actively pursued, which makes it possible to obtain a conclusion about
the distance with a given probability.

Among the innovative works is the development of a photometric method
for determining the number of shots, as well as methodological recommenda-
tions for the use of ricochet traces for reconstructing the direction of flight of
a projectile.

A number of studies are aimed at creating recommendations for the study
of homemade firing devices. In particular, the staff of the research institute de-
veloped a formula for calculating a powder charge for experiments with muzzle
loaders, which previously caused difficulties for experts.

The innovative nature of research is confirmed by patents of the Russian
Federation, brought to the attention of experts from other departments, reflect-
ed in special editions.

* k%

Taking into account the development of digital technologies, we have made
great strides in providing the units of the RF IC with forensic and special tech-
niques.

The arsenal of forensic units of the Investigative Committee of the Russian
Federation consists of advanced high-tech equipment of both domestic and for-
eign production, including unmanned aerial vehicles for photographing and
video filming of large areas and searching for missing people, equipment com-
plexes for search operations in water and underground portable spectrometers
for the identification of various types of substances.

Our forensic experts successfully analyze and process billing information,
restore and extract deleted information from digital electronic devices. Search
activities are carried out using forensic light sources, sonars, nonlinear loca-
tors, metal detectors, ground penetrating radars, and other forensic and spe-
cial equipment.

It is no coincidence that back in the 19th century, one of the patriarchs of
forensic science, Hans Gros, emphasized the need to expand scientific data to
establish a mechanism for committing crimes and identifying the perpetrators.
In his famous work "A guide for forensic investigators as a system of forensic
science" [1], he noted that it is thanks to this science that "good must prevail,
no matter what".

This position is more relevant than ever for our time.

Various training programs have been developed and are actively being
used for investigators in classrooms that are available in all investigative bo-
dies of the Investigative Committee of the Russian Federation, including such
as "Virtual inspection of the scene of the incident", "Virtual search".

As a result of the energetic use of the scientific potential of the Moscow
and St. Petersburg Academies of the Investigative Committee of the Russian
Federation, the clear organization of forensic records, we, together with the
Ministry of Internal Affairs of Russia and the FSB of Russia, have achieved
a high detection rate of crimes that are especially dangerous for society (mur-
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ders, facts of deliberate infliction of grave harm health, rape). Currently, the
disclosure rate is consistently over 90%.

Here one cannot ignore the role of forensic investigators in organizing the
disclosure of crimes.

The entire long-term (more than 60 years) history of the forensic service in
the system of the prosecutor's office, and then in the system of the Investigative
Committee of the Russian Federation shows that forensic investigators play an
important role in organizing the disclosure of crimes committed in conditions of
non-obviousness, in the technical support of investigative activities, in improv-
ing the professional knowledge and skills of investigators.

To date, all the conditions have been formed for further improving the
quality of the work of forensic investigators. Their powers are enshrined in the
Code of Criminal Procedure.

As part of analytical groups, forensic investigators study criminal cases
about crimes of the past. Together with the veterans of the investigation, whom
we involve in this work, we check the completeness of the put forward versions
and the degree of their "working off", the effectiveness of the search for persons
who have committed crimes and hiding from the investigation authorities, the
effectiveness of using the existing base of operational and forensic records.

It is known that the success of the investigation of most crimes largely de-
pends on how quickly and efficiently the initial investigative actions are carried
out. Therefore, the Main Department of Criminalistics has developed and is ac-
tively implementing a standard training program for novice investigators "In-
spection of the scene: work with traces, procedural registration".

Training assumes that the investigator assimilates the peculiarities of the
tactics of inspecting the scene of the incident in various categories and methods
of committing crimes, acquiring skills in working with technical means for iden-
tifying, fixing and removing traces, the ability to build versions, and also compe-
tently, from a procedural point of view, draw up the results investigative actions.

We have also developed a practical complex — a software application "Re-
construction of the scene", designed to draw up schematic plans for recording
the progress and results of investigative actions (for mobile devices). In addi-
tion, investigators actively use the capabilities of the Segment automated soft-
ware package, which makes it possible to automate the process of analyzing
billing information.

On the website of the Investigative Committee, a documentary cycle of
programs about the investigation of resonant crimes is freely available. The
main characters in such programs are investigators of the Investigative Com-
mittee of the Russian Federation, who are engaged in solving crimes using the
latest achievements of forensic science (The Case of the Tsapkov Gang, The
Case of Ani Shkaptsova, The Case of Non-Childish Cruelty, The Case of Terror-
ist Attacks, The Case about unscrupulous doctors "and others).

Such work undoubtedly has the most effective impact on crime prevention
and the formation of a favorable climate of trust in all law enforcement agen-
cies in the country. The exposure of dangerous criminals and the restoration of
the legitimate rights and interests of citizens is the general result of the efforts
of all employees involved in solving crimes.
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As a result of this approach, we have achieved a positive dynamics in solv-
ing crimes of the past.

So, in the period from 2007 to 2016, during the investigation by the inves-
tigators of the Investigative Committee of the Russian Federation, more than 62
thousand crimes were solved, criminal cases on which were suspended in pre-
vious years, including over 6,700 murders and more than 3,500 facts of inten-
tional inflictions serious harm to health, resulting in the death of the victim [2].

* k%

The issues of objectification of evidence in modern conditions dictate to us
the need for reliable confirmation of the conclusions of the investigation due to
the powerful scientific and methodological foundation of expert research.

These issues are closely dealt with by the Department of Organization of
Forensic Expertise of the Main Department of Criminalistics of the Investigative
Committee of the Russian Federation. The number of experts of the Investiga-
tive Committee of the Russian Federation is over 500 (as of January 1, 2017 —
531 people), including over 400 (441) in regional investigative bodies.

In 2016, through their efforts, almost 32 thousand examinations and stu-
dies were performed.

Molecular genetics and psychophysiological studies using a polygraph, as
well as phonoscopic, linguistic, forensic economic examinations are carried out.

Suffice it to say that the Department of Biomedical Research of the Office
for Organization of Forensic Expertise in 2016 carried out 990 expert DNA stu-
dies in relation to almost 21 thousand biological objects received from 59 re-
gional investigative bodies of the Russian IC.

Based on the results of the examinations, it was established: 71 persons
involved in the commission of crimes, the identity of 28 unidentified corpses;
497 genotypes of criminals were put on DNA-registration, whose traces were
seized at the crime scenes.

In general, in the system of the Investigative Committee of the Russian
Federation, there are six district DNA laboratories deployed in the North Cau-
casus, Far Eastern, Volga, Ural, Siberian and Northwestern Federal Districts.

In 2016, they (with a staff of 58 experts) conducted over 5,200 expert DNA
studies on almost 60 thousand objects.

Based on the results of DNA examinations, it was established: over 1,100
persons involved in the commission of crimes; the identity of 292 unidentified
corpses; 1650 genotypes of as yet unidentified criminals have been put on
DNA-registration, whose traces were seized at the crime scenes.

We are successfully mastering new types of expertise, including computer-
technical and video-technical. The production of these examinations is orga-
nized in the Main Department of Criminalistics (17 experts) and in 13 territori-
al investigative bodies of the Investigative Committee of the Russian Federation
(42 experts).

In 2016, in this area, experts of the Investigative Committee conducted
almost 5,000 examinations and studies, including: 4,203 computer-technical
(in relation to 15,012 objects); 531 video technical (in relation to 4 664 objects);
218 information and analytical [2].
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Reference. For the first time in the practice of Russian forensic genetics,
the Main Directorate of Criminalistics of the Investigative Committee of the
Russian Federation has begun using the method of laser microdissection in the
production of molecular genetic examinations. With its help, in the production
of repeated DNA examinations on the facts of rape in the Samara region and in
the Republic of Tyva, it was possible to detect in a biological mixture and iso-
late in pure form small (single) spermatozoa of criminals and establish their
genetic profile. At the same time, experts from other departments who con-
ducted primary examinations could not identify the genotype of the criminal.

As can be seen from the above data, the own expert service in the Inves-
tigative Committee of the Russian Federation is successfully developing.

* k%

In general, the development of forensic science in Russia is not going
smoothly. There are objective reasons for this. Unfortunately, a lot comes down
to the financial component.

The existing problems of organizing forensic medical examination deserve
separate consideration.

Forensic medical expert activity in the Russian Federation is the most popu-
lar in criminal proceedings, since forensic medical examination is one of the main
sources of evidence in the investigation of most crimes against life and health.

At the same time, the last 20 years, forensic medical expert activity is cha-
racterized by an increase in the complexity of the tasks being solved and an
unstable level of its controllability. This is due to an increase in the volume of
expert work and mechanisms of guaranteed resource provision, as well as an
insufficient level of social security for forensic experts.

As a result, the orientation of the regional bureaus of forensic medical ex-
aminations towards the provision of paid services, including their active partic-
ipation in the field of paid funeral services to the population, often leads to ig-
noring the legitimate interests of the investigating authorities, up to the refusal
to conduct forensic medical examinations in criminal cases investigated in oth-
er regions.

At the same time, the investigating authorities practically do not have the
opportunity to conduct forensic medical examinations outside of their "own"
constituent entity of the Russian Federation, when it becomes necessary (and
this need arises more and more often in criminal cases of medical errors, as
well as during repeated examinations ). This is due to the fact that the Russian
Center for Forensic Medical Examination of the Ministry of Health of Russia is
not able to provide on its own the conduct of such examinations for the entire
country (taking into account the fact that a large volume of such examinations
is also carried out in civil cases).

As a result, the long terms of examinations and their low quality (and the
timing and quality of the investigation as a whole suffer from this) cause a lot
of criticism.

It should be noted, for example, the difficulties in obtaining the conclu-
sions of forensic psychiatric and forensic psychological examinations by inves-
tigators.
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So, in many constituent entities of the Russian Federation, there are no
conditions for the production of stationary forensic psychiatric examinations in
relation to suspects and accused in custody.

Investigators of the investigative departments of these subjects are forced
to carry out such examinations in other regions, which is associated with large
time, organizational and financial costs (only the period for transferring the
subject under the expert is on average 1.5 months).

In a number of regions, hospitals have been built, there are trained medi-
cal personnel, but the institutions do not come into effect, since the long-
standing issue with the protection of such hospitals has not been resolved,
since not a single departmental law provides for an agency whose responsibili-
ties would include the protection of hospitals for the experts in custody.

The problem of the production of such examinations in relation to persons
suffering from an open form of tuberculosis also requires resolution. In fact,
there is not a single specialized hospital or department in the country. At the
same time, answers from the leadership of the National Medical Research Cen-
ter for Psychiatry and Addiction. V.P. Serbsky contain proposals to "treat" the
suspect or the accused, wait until the open form of his disease turns into
a closed one, and then appoint an examination.

A serious problem for the investigation is the appointment of a forensic
medical examination for iatrogenic crimes, that is, crimes related to the mis-
takes of doctors and the provision of low-quality medical care and services. And
this despite the fact that the volume of such work is growing.

Based on the results of considering reports of iatrogenic crimes in the first
half of 2017, investigators of the Investigative Committee of the Russian Feder-
ation initiated 734 criminal cases, which is almost 70% more than in the same
period of 2016 (433). Basically, crimes were classified under Part 2 of Art. 109
of the Criminal Code of the Russian Federation (causing death by negligence
due to improper performance by a person of his professional duties) [2].

It is no secret that the local Bureau of the SEM, under all sorts of pretexts
(including a lack of specialists, consumables, heavy workload), are trying to
send an investigator to assign such an examination to another region or region,
and if they do give answers, then the examination time exceeds several months ...

By the way, only the queue before the start of such an examination at the
Central Expert Institutions, for example, the Russian Center for Forensic Medi-
cine, sometimes ranges from one to one and a half years, and the duration of
the examination is about six months.

At the same time, the conclusions on such examinations are often not
specific; they are difficult to understand not only for the victim, his representa-
tive "but also for the investigator, who is compelled to appoint an additional or
repeated examination in this connection.

These issues cannot be called new, they have already been discussed at
the collegium of the Investigative Committee of the Russian Federation with the
invitation of representatives of the Ministry of Health of Russia, as well as at
joint interagency meetings.

In order to solve this problem, it was proposed to create in Russia several
(up to 8) regional centers, to which certain regions served in this direction

136



A.H. BacTphikuu Aekuna: AHCKYCCHONHBIE BOMPOCKI TEOPHH...

would be assigned. In such cases, the investigator would know where to assign
an expert examination, where they will receive materials from him, provide ad-
vice without any persuasion.

Another way, which actually does not require any expenses, is to secure
regions and other regions of Russia in pairs, investigators of two neighboring
regions appoint such examinations at the Bureau of the EE of the neighboring
region. But even this solution to the problem has not been implemented.

To establish a complete and objective picture of what happened, of course,
it is necessary to use the special knowledge of leading persons — forensic ex-
perts and specialists. Therefore, the Investigative Committee of the Russian
Federation took the path of including the departments of the departmental ex-
pert service of forensic doctors in the staff.

The first were the forensic doctors of the Investigation Department of the
Investigative Committee for the Republic of Tatarstan, where three forensic
medical experts are currently working — they conduct examinations indepen-
dently, are part of the expert commissions of the Bureau of the EE, give expert
opinions, and provide investigators with qualified assistance.

It is planned to increase the number of forensic doctors in general in the
system of the Investigative Committee of the Russian Federation.

* k%

In order for the work to be fruitful and not to raise questions about the
admissibility of examinations of forensic doctors, and experts of the IC of Rus-
sia, as evidence, it is necessary to make additions to the legislative acts, pri-
marily to the Federal Law "On State Forensic Expert Activity Russian Federa-
tion" (FZ-73 of May 31, 2001) [3].

In particular, in the article on the subjects of state forensic activity, it is
necessary to indicate that one of such subjects is the Investigative Committee
of the Russian Federation.

Work in this direction is underway. This is taken into account in the new
draft law "On judicial and expert activity in the Russian Federation" (but the
law has not yet been adopted, its consideration has been postponed) [4].

It should be noted that the Constitutional Court of the Russian Federation
in a number of decisions (see, for example, Definition of September 15, 2015
No. 1827) confirmed the legality of the presence of an expert service in the In-
vestigative Committee of the Russian Federation and the admissibility of the
conclusions of our experts as evidence in criminal proceedings [5].

In addition, the annual monitoring of investigative needs for forensic ex-
aminations of various types shows that we currently need to develop forensic
construction expertise, appraisal expertise, including cadastral expertise.

Unfortunately, there are clearly not enough such specialists in state fo-
rensic institutions, and the investigating authorities, in order to get answers
to the questions of the investigation, are forced to turn to specialists with
special knowledge and training, but who are not employees of state expert in-
stitutions, to the so-called experts, freelancers (for example, employees of re-
search institutes, various universities). This is associated with significant fi-
nancial costs.
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In addition, the norms of the current Criminal Procedure Code of the Rus-
sian Federation, which regulate the interaction of an investigator and an expert
in the appointment and production of forensic examinations, have certain
drawbacks.

It has already been noted that in many cases the investigator, when inves-
tigating crimes, primarily, especially grave crimes against life, health, sexual
inviolability of a person, assigns forensic psychiatric and psychological psy-
chiatric examinations.

And although the changes introduced not so long ago to Art. 144 of the
Criminal Procedure Code of the Russian Federation [6] allow the appointment
of forensic examinations at the stage of pre-investigation procedural verifica-
tion, such examinations cannot be appointed before the initiation of a criminal
case, since in accordance with the law they are carried out only when wearing
a suspect, accused, enduring witness, and such there are no participants in
the criminal proceedings on the steel of the crime report, they appear only dur-
ing the investigation.

In addition, according to Part 1.2 of Art. 144, by which the Code of Crimi-
nal Procedure of the Russian Federation was supplemented by the Federal Law
of 03/04/2013 No. 23-FZ [7], if, after the initiation of a criminal case, the de-
fense or the victim states a motion for an additional or repeated examination,
then such a petition must be satisfied.

In fact, the legislator has expanded the grounds for appointing an addi-
tional or repeated examination, without making appropriate changes to a spe-
cial norm — Art. 207 "Additional and repeated examination".

In addition, an imperative indication of the obligation to satisfy this type of
petition leads to the fact that in some cases the defense side, abusing its right,
in order to delay the time of the investigation, makes petitions at the final stage
of the investigation. Often such claims are not sufficiently substantiated.

The issue of the conclusion and testimony of a specialist has not been
properly regulated, which, in accordance with Art. 74 of the Code of Criminal
Procedure of the Russian Federation are full-value evidence, along with the
conclusion and testimony of an expert. It is not clear on the basis of what doc-
ument, in what form the specialist should draw up his opinion.

It should also be noted that there is no separate article in chapter 10 of
the Criminal Procedure Code of the Russian Federation "Evidence in criminal
proceedings" dedicated to such evidence as "Testimony of a specialist". The in-
vestigator is forced to use an analogy in this case — to interrogate a specialist as
a witness (but a witness has a different procedural status, rights and duties).

Unfortunately, the Code of Criminal Procedure of the Russian Federation
does not provide for the possibility of obtaining and using a specialist's opinion
as a qualified judgment on the issues rose before the initiation / leading case.

In addition, in accordance with Part 1 of Art. 144 of the Code of Criminal
Procedure of the Russian Federation, when checking a message about a crime,
an investigator has the right to demand the production of documentary checks,
audits, studies of documents, objects, and labor.

It seems that to the objects that can be investigated before the initiation of
a criminal case, one should also add "traces, substances", since they cannot be
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attributed to objects and documents, and their research is quite often carried
out by specialists in the process of checking in order Art. 144-145 of the Crim-
inal Procedure Code of the Russian Federation (for example, traces of biological
nature).

There is a lack of clarity on the issue of what document the stipulated part
1 of Art. 144 of the Code of Criminal Procedure of the Russian Federation re-
search of documents, objects, corpses. In practice, these studies are formalized
both as a "Research Act" and as a "Specialist Conclusion".

In the latter case, this contradicts the provision of the Resolution of the
Plenum of the Supreme Court of the Russian Federation dated December 21,
2010 No. 28 "On forensic examination in criminal cases" [8], according to
which the conclusion of a specialist does not include the conduct of a study of
certain objects ...

The same resolution of the Plenary Session provides for the possibility of
performing a comprehensive examination by one expert, while the Code of
Criminal Procedure of the Russian Federation establishes that comprehensive
examinations are carried out by a commission.

There are other gaps in the legislation, inconsistencies in various legisla-
tive acts regulating the appointment and production of forensic examinations.
Investigative bodies, speaking in the language of management, as consumers of
such a product as “the conclusion of a forensic expert”, “the conclusion of
a specialist”, expect the legislator to resolve these issues.

The pressing issues that need to be addressed are related to the need to
unify and standardize expert research techniques. It is nonsense when, direct-
ing the same objects and posing the same questions, investigators receive fun-
damentally different answers from experts from different departments (this
does not mean expert errors).

For example, small-caliber cartridges are recognized as ammunition by
experts of the Ministry of Internal Affairs of Russia, but not by experts of the
Ministry of Justice of Russia who work according to a different method. But the
answer to this question often depends on the legitimacy of the initiation of
a criminal case.

* k%

The state forensic institutions do not carry out the production of technical
expertise of amusement rides, sports equipment, other devices, complexes and
structures (water, air, ground) in order to establish their technical condition,
technical and other causes of the accident, the causal relationship between
identified deviations from safety regulations during their operation and the re-
sulting consequences of the accident.

At the same time, there are state institutions in the country, specially
created by federal executive bodies to ensure supervisory, control and other
types of activities through the organization and conduct of non-judicial types of
expertise, research, testing and other types of assessments. In particular, the
FGBUZ "Center for Hygiene and Epidemiology" of Rospotrebnadzor, represented
in all constituent entities of the Russian Federation up to the district level, was
created to study food items, water, atmospheric air, emissions of chemical, bio-
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logical substances and microorganisms, industrial waste and etc. Such institu-
tions are equipped with the most modern equipment, use standardized re-
search methods. The scientific and technical potential of these institutions,
created for the implementation of the functions assigned to them by the de-
partments, is able to meet all the needs of the judicial and investigative bodies.

Employees of these institutions are, by the nature of their work, leading
state experts (specialists) in specific areas of science and technology. However,
these organizations do not have the status of state forensic institutions. There-
fore, forensic examinations of employees of these institutions are entrusted by
the investigative and judicial authorities in accordance with Art. 195 of the
Code of Criminal Procedure of the Russian Federation for payment as it are to
court forensic experts.

Article 11 of the Federal Law of May 31, 2001 No. 73-FZ "On State Foren-
sic Expert Activity in the Russian Federation" [1] provides that the organization
and production of forensic examination can be carried out by expert subdivi-
sions created by federal executive bodies or by the executive authorities of the
constituent entities of the Russian Federation. In cases where the production
of forensic examination is entrusted to the specified expert subdivisions, they
carry out functions, perform duties, have the rights and bear responsibility as
state forensic institutions.

Thus, in the legislation there are legal grounds for assigning the function
of performing forensic examination only to structural divisions (not to legal ent-
ities, institutions) of federal executive bodies.

In addition, according to Art. 11 and 12 of Federal Law No. 73-FZ of May
31, 2001 [1], the status of a state forensic expert is assigned exclusively to em-
ployees of state forensic institutions of federal executive bodies.

I believe that such a definition of a state forensic expert is not justified
and significantly narrows the circle of competent specialists from state institu-
tions, whose involvement in conducting forensic examinations will effectively
use the modern scientific and technical potential of the state in the interests of
all participants in the proceedings.

In this regard, it is necessary to take measures to amend the current legis-
lation to eliminate these gaps.

* k%

In our daily work, we proceed from the premise that criminology is
a science in the process of continuous movement. The priority in the develop-
ment of forensic research is seen in the field of protecting the rights and legiti-
mate interests of minors, combating corruption and crimes in the economic
sphere, committed with the use of high technologies; development of proposals
for improving legislation, solving other urgent problems of criminalistic support
of law enforcement.

At present, the Investigative Committee of the Russian Federation, as part
of the implementation of the concept of development of the forensic service, is
planning to create a Criminalistic Center, which will, to some extent, be a turn-
ing point in the development of departmental forensics. A single laboratory
complex will be created in the structure of the Center, which will significantly
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increase the efficiency of expert work; the technical potential of the Center will
be strengthened by equipping its divisions with advanced forensic and expert
equipment.

The main areas of activity of the created Center are:

— development, testing and introduction into investigative practice of new
samples of forensic and special equipment;

— improvement of existing and development of new methods of investiga-
tion of crimes;

— Strengthening mobile teams of operative departure to the scene of inci-
dents, the main task of which is to carry out round-the-clock duty;

— providing practical assistance in conducting investigative actions
(searches, examinations, verification of testimony on the spot, interrogations,
confrontations, seizure of samples for comparative studies, etc.);

— psychological support for the investigation of crimes, including those
committed by minors and against them, of a serial, sexual nature;

— formation and maintenance of departmental forensic and expert
records, databases of forensic information within the established competence.

In the structure of the Center, it is planned to create a single laboratory
complex, which will significantly increase the efficiency of the work of depart-
ments. The technical potential of the Center will also be strengthened by
equipping it with advanced forensic and expert equipment.

In order to test this system, a pilot project will be launched with the crea-
tion of a forensic department with a location in Yekaterinburg (with operational
subordination to the head of the Criminalistic Center), which will serve the
Ural Federal District.

During the experiment, the employees of the department will only provide
practical assistance to the investigative departments of the regions included in
the federal district in organizing the investigation of specific crimes that caused
an increased public response. The Criminalistics Center will also include the
Department of Research Activities (Research Institute of Criminalistics).
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