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Teopus rocyaapcTsa u npasa

VI MexxayHapogHasi HAy4YHO-TeopeTHYecKass KOHpepeHI U
«[loTMTHKA, BJIACTh, IPABO, JEMOKPATHUA B COBPEMEHHOM MHUPE»

28-29 maa 2021 roga

MexxpervoHa/jibHasi accolyaldsi TEOPETUKOB TrocyJlapCTBa U IpaBa, PeJKOJIJIETUU
»kypHasioB «Teopus rocyaapcrsa u npaa», «l0pugrudeckass Mbic/ib», «COBpeMeHHO€e poc-
cuiickoe npaBo», «BectHuk UHcTuTyTa npaBa bamkupckoro rocyZjlapcTBEHHOTO yHUBEP-
cuteta», «BectHuk KocTpoMckoro rocy/japcTBEHHOrOo yHUBepcUTeTa», «BekTop Hayku
ToNBATTUHCKOTO TOCYapCTBEHHOIO YHHUBepcUuTeTa», «MurpanuoHHoe npaBo», «Dilemas
contemporaneos-educacion politica y valores» (Mekcuka) 28-29 mas 2021 roga npoBoJsT
VI MexxiyHapo/IHY10 Hay4YHO-TeopeTU4ecKyto koHpepeHnuo «[lonuTHKa, BJIaCcTh, IPaBo,
AeMOKpaTHus B COBpEMEHHOM MHpe».

K BbICTYyIJIEHMIO € JOKJIQZlaMy NPUIJIALIAKTCA JOKTOpa U KaHAWJATHI HAyK, aclu-
paHThI (a/’bIOHKTBI) U COMCKATEH, CTYAEHTHI, IPAKTUKYIOL[He IOPUCTHI.

Perucrpanusa: 9.30-10.30, Hayano pa6oTsl KOHpepeHuuu: 10.30, mepepsniB:
13.00 - 14.00, oxkoHYyaHHe pa60Thl KOHPepeHuu: 16.00.

Paboune s13bIkM KOHPEepEeHIIMU — PYCCKUM U aHTJTTUUCKHUM.

[Ipoe3s u npoxxuBaHUe UHOCTPAHHBIMU U MHOTOPOJAHUMM YYaCTHUKAMHM OIlJIa4YUBa-
I0TCAl U OPraHU3YIOTCH CAMOCTOATE/IbHO.

[Ipocum Bac nojTBepAUTH cBoe ydyacTUe B KOHQpepeHI MU (BO3MOXKHO 3a04YHOE
y4acTue), TpoHAsas 3JeKTPOHHYK peructpanuio a0 15 mas 2021 roga Ha caiTe:
www.matgip.ru (MexperuoHasibHasi accolMalUsl TEOPETUKOB rocyZapcTBa U NpaBa) WU
1o ajiekTpoHHOU noyTte: SVKomarov2008@yandex.ru

Temy BBICTYIJIEHHUSI U Te3UChl AOKJaJa HaAo HampaBuTb o 20 ampens 2021 r.
B 3JIEKTPOHHOM BH/Jie 10 aapecy: SVKomarov2008@yandex.ru ¥ B neyaTHOM BHU/ie IO aJi-
pecy: 119415, r. MockBa, yJ1. YAanblioBa, AoM 19, kopnyc 1, od. 12.

Pocculickull uHdeKC Hay4H020 Yumupo8aHus
MudopManusa o MaTepuasax, OnyO6JMKOBAaHHBIX B XKypHaJlaXx MO TeMaTUKe KoHbe-
peHI UMY, OyAeT pa3MelieHa B cucteMe E-library (PUHL).

MaTepuanbl KoHbepeHLMM OyAyT pa3MelleHbl B XXypHasnax «Teopus rocyjapcraa
v npaBa, «l0pugndeckas Mpicab», «CoBpeMeHHOe pOCCUMCKoe npaBo», «BecTHuk UHcTH-
TyTa IpaBa BalllKMpPCKOro rocyapCcTBEHHOIro yHuBepcuTteTa», «BectTHUk KocTtpomMckoro
rocy/lapCTBEHHOTO yHUBepcUTeTa», «BekTop Hayku TOJBATTUHCKOrO rOCyAapCTBEHHOIO
yHUBepcuTeTa», «MurpanuoHHoe mnpaBo», «Dilemas contemporaneos-educacion politica
y valores» (Mekcuka).

Pacculiaka scypHanos u Cepmugdukama yuacmHuka KoHghepeHyuu

Paccbliika »)KypHa/10B aBTOpaM, 3aKa3aBLIKM Ne4aTHbIM BapUaHT, BMeCTe C CepTUU-
KaTOM, OyZileT IPpOM3BOAUTHLCS COTJIACHO 3afBKaM LeHTPAJIM30BaHO, 1OCPEACTBOM MOYTHI
Poccumy, npoctoii 6aHaeposbio nocie 30 utoaa 2021 roaa.
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VI International Scientific Conference
"Politics, power, law, democracy in the modern world"

28-29 may 2021 roaa

Interregional Association of Theorists of State and Law, editorial boards of the journals
"Theory of State and Law", "Legal Thought", "Modern Russian Law", "Bulletin of the Institute of
Law of the Bashkir State University", "Bulletin of Kostroma State University", "Vector of Science
of Togliatti State University" , "Migration Law", "Dilemas contemporaneos-educacion politica
y valores" (Mexico) On May 28-29 2021, the VI International scientific-theoretical conference
"Politics, power, law, democracy in the modern world" is being held.

Doctors and candidates of sciences, postgraduate students (adjuncts) and applicants,

students, practicing lawyers are invited to make reports.

Registration: 9.30-10.30, the beginning of the conference: 10.30, break: 13.00 -
14.00, the end of the conference: 16.00.

The working languages of the conference are Russian and English.

Travel and accommodation by foreign and nonresident participants are paid and or-
ganized independently.

We ask you to confirm your participation in the conference (participation in absentia
is possible) by passing electronic registration before May 15, 2021 on the website:
www.matgip.ru (Interregional Association of State and Law Theorists) or by e-mail: SVKo-
marov2008@yandex.ru

The topic of the speech and the abstracts of the report must be sent by April 20, 2021
in electronic form at the address: SVKomarov2008@yandex.ru and in print at the address:
119415, Moscow, st. Udaltsova, house 19, building 1, office. 12.

Russian science citation index
Information about materials published in journals on the subject of the conference
will be posted in the E-library system (RSCI).

The materials of the conference will be published in the journals Theory of State and
Law, Legal Thought, Contemporary Russian Law, Bulletin of the Institute of Law of the Bashkir
State University, Bulletin of Kostroma State University, Vector of Science of Togliatti State Uni-
versity, Migration Law, Dilemas contemporaneos-educacion-politica-y- valores (Mexico).

Sending out the journal and Certificate of the conference to participants.
Distribution of the journal to authors who ordered the printed version together with the
Certificate, it will be made centrally, via Russian post, by a simple parcel after June 15, 2021.

O¢popmieHue mamepua.ios

1. Pykonuchk cTaThbU J0JKHA ObITh OTHe4YaTaHa yepe3 1.5 KOMIbIOTEPHbIX UHTEpPBa-
Ja 14 wpudToM, cTpaHUL bl NTPOHYMepoBaHbl. CHOCKM 0POPMIIAIOTCA B BUJIe 3aTEKCTOBBIX
CCBIJIOK B COOTBETCTBUU C OMOIMOrpadUyecKUMU TpeGOBaHUSAMH, pa3MelLalTCs Nocae
TeKCTa CTaTbH MO/, 3aroJI0BKOM «CIMCOK JIMTepaTypbl». UCTOYHUKY B CIIMCKe pacloJiara-
toTcs B cootBeTcTBUM ¢ [OCT P 7.0.5-2008 «CnpaBKH o 0pOpPMJIEHHIO CIIMCKA JIUTEPATY-
pbI». [Ipy ccblIKe Ha KOHKPeTHbIM pparMeHT TeKCTa UCTOYHHUKA B OTCBLJIKE YKa3bIBAETCs
NOpPsAJKOBBIM HOMep U cTpaHuLbl. Hanpumep:

- B TekcTe [8, c. 15];
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- B 3aTEeKCTOBOM cchlike: Komapos C.A. O6uias Teopus rocyjapcTBa U npasa: y4eb-
HUK. 9-e u3j. - M.: U3a-Bo Opaiit, 2019. - 506 c.

2. 06beM CTaThbU He J0JKeH NpeBblmaTh 10 MallMHONUCHBIX CTPAHULL,

3. Cratbsi(u) acnupaHTa(0B) AO/KHBI ObITh COTJIACOBAHbI C UX HAYYHBIM PYKOBOAH-
TeJsieM (PYKOBOAUTEJISIMU).

4. CtaTby, HalpaBJIeHHbIe aBTOPAaM Ha J0paboTKy, NoAJ1eXaT BO3BpPaTy B peJaKLUI0
B peKOMEH/I0BaHHbIN CPOK C MPOU3BO/ICTBEHHbIMU U3MEHEHUSMU Y UCIIPAaBJIEHUSMU B TEKCTE.

5. CTaTbu Ha pyCcCKOM (@HIJIMMCKOM) S1I3bIKE MOXKHO HallPaBUTb TAKXKe Ha 3J1€KTPOH-
HbIH aJipec peJakiuu )kypHasa «Teopus rocy/japctsa u npaBa» matgip2017@yandex.ru

6. ®oTorpadus aBTopa (5 x 6 cM.) - 0 KeJTaHUIO.

7. B ciy4yae Heco06J110/leHUs HAaCTOSIUMX TPe6OBaHUK MO0 0POPMJIEHUI0 MYyOJIUKALIUU
peZaKuus 0CTaBJ/sIeT 3a COO0U MPaBo ee He pacCMaTpPUBATh.

Cra”naapTsl opopM/IeHUs MAaTepPUAJIOB

1. MaTepuan foJikeH ObITh NOATOTOBJIEH U OTNPAaBJIEH HA MoJepaluio B popma-
Te .doc 1n60 .docx;

2. fI3blkU MaTepHasa — pyCCKMM 1160 aHTJINNCKUM;

3. Pasmep cTtpanunpl - A4, opueHTtanusa — «KHMKHasA»;

4. Tlona crpanuusl: Bepxnee - 20 MM, HuxxkHee - 20 MM, [IpaBoe - 20 MM, JleBoe -
30 MMm.;

5. OTcTyn nepBoi cTpokH ab3aria ciaeBa (KpacHas cTrpoka) - 1,25 cm;

6. I[lepBbiii a63al, — PO aBTOPOB (BhIpaBHUBaHME 110 NPAaBOMY Kparo);

7. Bropoit ab3al - HauMeHoBaHHe opraHU3alvMy, CTPaHa, ropo/, 3JIEKTPOHHbIN aji-
pec (E-mail) (BblpaBHHMBaHMe - 10 IPAaBOMY Kpalo);

8. Tpetuii ab63ay - [losiHOe Ha3BaHUe TeMbl CTaTbU (BbIpaBHUBaHUeE MO LIEeHTPY, Ha-
yepTaHUE MOJIY>KUPHOE) Ha PyCCKOM M aHTJIMMCKOM f13bIKax;

9. [lanee aHHOTAL YA Y KJIIOYEBbIe CI0BA Ha PYCCKOM fI3bIKe U aHIJIMMUCKOM SI3bIKaX;

10. 3aTeM TeKCT cTaThbU (MEXAYCTPOUHbIM UHTepBal — 1,5 cTpoky, BbIpaBHUBaHUE —
1o IMpPUHe, 6e3 MepeHOoCoB);

11. Bo BceM Tekcte ctatbu mpUPT - Times New Roman, pasmep mpudrta -
14 kerJib;

12. bubavorpadpuyecKud CIUCOK HCMOJIb3yeMOW JIMTEPATYpPbl: KaXKAbIK MCTOUHHUK
JI0JDKEH ObITh HalKCaH C HOBOM cTpoKU. Heo6x0MMO yKa3aTh N0JIHOE HAUMEHOBAHUE HC-
TOYHHUKA U aBTOPOB.

13. Kak Tos1bKO cTaThs OyZeT NpoBepeHa peljeH3eHTaMu U peKOMeH/J0BaHa K My 06Jiu-
KallH{, aBTOP MOJYYUT COOOLIeHMEe O IPUHATHUM MaTepuasa U CTOUMOCTH OpraHU3alOH-
HOT'0 B3HOCA C yKa3aHUEM Ha MOPSAA0K U PEKBU3UThI OMJIATHI.

14. Tenedon aus cea3u: +7 (985) 763-2835 (Komapos Cepreit AsiekcaHpOBHY ).

REQUIREMENTS for Manuscripts, submitted for publication

1. The text of article should be printed in 1.5 computer range 14 print. Pages must be
numbered. Footnote out in the form of references in the endnotes according to bibliograph-
ic requirements are placed after the text of the article under the heading «References».
Sources in the list are arranged in accordance with GOST R 7.0.5-2008 «Help on registra-
tion list of the literature». When referring to a specific piece of text is-sending source in the
serial number and pages. For example:

- In the text [8, p. 15].
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- In transtextual link: Komarov S.A. The general theory of state and law: the textbook.
9-th ed. - M.: Publishing House "Yurait", 2019. - 506 pp.

2. The paper should not exceed 10 printed pages.

3. Articles, aimed authors for revision shall be returned to the editor in the recom-
mendatory term production changes and corrections in the text (in the form of imprint)
and an electronic copy.

5. Article sent by E-mail: matgip2017@yandex.ru

6. Photo of author 5x 6

7. In the case of non-compliance with these requirements by designing the publica-
tion editors reserve the right not to consider it.

Material design standards

1. The material must be prepared and sent for moderation in .doc or .docx format;

2. Material languages - Russian or English;

3. Page size - A4, orientation - "Portrait";

4. Page margins: Top - 20 mm, Bottom - 20 mm, Right - 20 mm, Left - 30 mm .;

5. Indent of the first line of the paragraph to the left (red line) - 1.25 cm;

6. The first paragraph - the names of the authors (alignment to the right);

7.Second paragraph - Name of organization, country, city, e-mail (alignment - right);

8. Third paragraph - Full title of the topic of the article (center alignment, bold style)
in Russian and English;

9. Further annotation and keywords in Russian and English;

10. Then the text of the article (line spacing - 1.5 lines, alignment - in width, without
hyphenation);

11. In the entire text of the article, the font is Times New Roman, the font size is
point size;

12. Bibliographic list of used literature: each source should be written on a new line.
You must indicate the full name of the source and authors.

13. As soon as the article is checked by reviewers and recommended for publication,
the author will receive a message about the acceptance of the material and the cost of the
registration fee, indicating the procedure and payment details.

14. Phone for communication: +7 (985) 763-2835 (Komarov Sergey Alexandrovich).

OPTAHU3ALIMOHHBIM KOMUTET KOH®EPEHLIUU

1. KomapoB Cepreil AjieKCaHAPOBUY - Tpe/ce/aTe/lb OPTKOMUTETA KOHPEPEHIHH,
npe3nJieHT MeXpervoHaJIbHOW accolMaliii TEOPETUKOB roCyIapCcTBa U NpaBa, Hay4YHbIN py-
KOBOZMTe b YacTHOr0 06pa30BaTe/IbHOTO YUpeX/JeHUs BbICIIero oopasoBaHus «H0puaude-
ckuil MHCTUTYT» (CaHkT-IleTepOypr), riaBHbIN peJakTop *XKypHasa «CoBpeMeHHOe pOCCUK-
CKOe IpaBo», MOMOLHUK JienyTaTa ['ocysapcTtBeHHon [lymbl @enepanbHoro Cobpanus Poc-
cuiickoit @esepaliyy, JOKTOP I0pUIUYECKUX HayK, Tpodeccop (r. MockBa, Poccus).

2. Kapu CroHGepr - conpejcefaTesb OPrKOMUTETA KOHEPEHIUH, IOMOIIHUK YJie-
Ha mnapsaaMmeHTa Puuaanauy, [lpe3useHT reorpaduyueckoro obuiectBa DPUHAAHIUY,
Ph.D.Geography, Dr.h.c. of Law (r. Xenbcunky, ®Puniasauaus), gokrop honoris causa Yact-
HOT'0 06pa30BaTeJIbHOI0 YYpex/eHus Bbicuiero o6pasoBaHus «lOpujuiyeckud UHCTUTYT»
(Cankr-IleTepbypr).
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3. XaouoyauH Anuk FaIMM3sTHOBUY - compefcenaTesb OPrKOMUTETA KOHPepeH-
1M, 3aBey0Iui kKadepoil GUHAHCOBBIX M 3KOHOMUUYECKHUX pacciaefoBanuit BIITA (da-
kysabTeT) MI'Y um. M.B. JlomoHOCOBa, npodeccop kadepbl TeOpUU rocyAapcTBa U MpaBa
u noautosoruu KOpuaudeckoro ¢pakysnbrera MI'Y uMm. M.B. JloMoHOCOBa, I'J. pefakTop
»KypHaJsia «MurpainoHHOe paBo», 3aCyKeHHbIN 1pUcT Poccuiickon @enepanuy, JOKTOP
I0pUAMYECKUX HayK, npodeccop (r. MockBa, Poccus).

4. PeeHoBa Mapus BbopucoBHa - yypeauTesb YacTHOro opbpasoBaTesibHOrO yu-
pexJeHus1 Bbicuiero oo6pasoBanus «H0puanyeckuit UHCTUTYT» (CaHkT-IleTepOypr), ryias-
HbIM pefakTop xkypHana «H)puanyeckasi MbIC/Ib», KaHAUAAT IOpUAMYECKUX HayK (r. CaHKT-
[letep6ypr, Poccus).

5. T'pysaeB Biaaucaas BiaguMupoBu4 - NpopeKTop 1o Hayke KocTpoMcKoro rocy-
JlApCTBEHHOT'0 YHUBEPCUTETQ, IJ. peJaKTop XypHasa «BectHuk Koctpomckoro rocyaapcr-
BEHHOTI'0 YHUBEPCUTETAa», JOKTOP IOPUANYECKUX HayK, podeccop (r. KocTpoMma, Poccus).

6. KomapoB Biaaumup CepreeBUY — IJIaBHbIM peflaKTop KypHasia «Teopus rocy-
JlapCTBa U MpaBa», KaHAU/aT I0OpUAnYecKrux Hayk (r. MockBa, Poccus).

7. UpomiHukoB JleHuc BaragumupoBud - jfoueHT Kapeapsl «Teopus npaBa, UCTO-
pud NpaBa U MeXxJyHapoJHoe npaBo» I0puandyeckoro nHcTutyTa Poccuiickoro ynuBepcu-
TeTa TpaHcnopTa (MUUNT), kKaHAMAAT IOPUMYECKUX HAYK, AoLeHT (r. MockBa, Poccus).

8. KomapoBa TaTbsHa J/IbBOBHA — IPOPEKTOp 10 HayKe U MHHOBauuam O0puau-
yeckoro uHctutyTta (CaHkT-IleTepbypr), OTBeTCTBEHHbIN ceKpeTapb MeXpervoHaabHOU
accoyMallMd TeOpeTHKOB rOCyAapcTBa U MpaBa, 3aMeCTUTeJb I[JIaBHOTO peJaKTopa yp-
Hasa “Law and Power”, kanauaT 1opujMuecKux HayK, AoueHT (r. MockBa, Poccus).

9. Nonmnmyk Hukosat UBaHOBUY - BUlle-TIpe3uAeHT MeXperuoHajibHOM acco-
[IMalUd TEeOpPeTHUKOB rocy/apCcTBa W MpaBa, npodeccop kadeJpbl TEOPUU U UCTOPUU
rocygapctBa v npasa lOpuguyeckoro nHcrtutyta (CaHkt-IleTepbypr), npodeccop Ka-
denpbl Teopuu rocylapcTBa U npasa, Mex/lyHapoJHOTr0 U eBponeicKkoro npaBa Akaze-
MuM npasa u ynpasieHuss PCUH Poccuy, fokTop ropuaudyeckux Hayk, npodeccop (r. Ps-
3aHb, Poccus).

10. JIunuHCcKkui IMUTPpUMA AHATO/IbEBUY - Npodeccop JAenapTaMeHTa MarucTpaTy-
pbl TOJBATTUHCKOIO TOCYZAApCTBEHHOIO YHUBEpPCUTETa, 3aM. IJI. peJaKTopa >KypHaJa
«BexkTop Haykn TONBATTHHCKOrO rocylapCTBEHHOTO YHHBEPCUTETA», JOKTOP OpuAHUye-
CKHUX HayK, nmpodeccop (r. TonbsaTTH, Poccus).

11. Munkasa Enena BiaaaumupoBHa - mnpodeccop kadeapbl YroJiOBHOTO MpaBa
¥ KpuMuHosioruu lO>xHOo-Ka3axcTaHCKOro rocyapCTBeHHOro yHuBepcurteTra uMM. M. Ay-
330Ba (r. llIbiMkeHT, Pecniybyinka KaszaxcraH); npodeccop kapespbl KOHCTUTYILHOHHOTO
M aJIMUHUCTPAaTUBHOTO NHpaBa YacTHOro op6pa3oBaTeJbHOr0 y4Ypex/JeHHs BbICIIEro
o6paszoBaHusa «lOpugudeckuit uHCTUTYT» (CaHkT-IleTepbypr), AOKTOp HOPUAUYECKUX
HayK, npodeccop.

12. CanpHuKOB BukTop IleTpoBu4 - [Ipe3sugeHT PoHAa noAlepKKHM HayKU U 06pa-
30BaHHA B 00J1aCTH NPAaBOOXPAaHUTEJbHOMN JeATEeJbHOCTH «YHUBEPCUTET», [JIaBHbIN pe-
JlaKTop )ypHasa «lOpuanyeckas HayKa: UCTOPUSA U COBPEMEHHOCTb», 3aC/IY>KEHHBIN Jies-
Tesib HayKu Poccuiickoi Pefepanyu, JOKTOP IOPUAUYECKUX HayK, mpodeccop (r. CaHKT-
[leTepbypr, Poccus).

13. TanueB ®aput XaTUNOBUY - 3aBeyI0IIUN KadeaApoil TEOPUH IoCyJapCcTBa U MpaBa
HHcTuTyTa npaBa PI'BOY BO «bamkupckuil rocysapCTBEHHbIM YHUBEPCUTET», IJ1. PeaK-
TOp kypHasa «BectHuk MHcTUTyTa npaBa balikKupcKoro rocyjapCTBEHHOTO YHUBEpPCUTe-
Ta», JOKTOP IPUANYECKUX HAYK, AoLeHT (T. Yda, Poccus).
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14. KoBanbckuii Exxu Cepreit Yecs1aBoBMY - 3aBely0lUKA KapeApOor POCCUUCKOTO
npaBa, npodeccop kapeapbl TEOPUU MPaBa U WPUAUYECKOUN JIOTUKH, 3aMeCTUTE/b JeKaHa
no Hayke KOpuguueckoro ¢akysbrera Jlazapcku yHuBepcutTeTa (Pecny6suvka I[losibiia),
KaHAUAAT I0pUAMYecKux HaykK, foktop PhD Law, fokTop honoris causa YacTtHoro o6paso-
BaTeJIbHOTO yYpexJeHHusl BbIcliero ob6pas3oBaHus «l0puaudeckuit UHCTUTYT» (CaHKT-
[leTep6ypr), npodeccop.

15. MapThsaHOB AsieKcaHJp 'eHHaJbeBUY - acIUPaHT Kadepbl TEOPHUU U UCTOPUHU
rocyaapcrtsa v npasa l0puaudeckoro uHctutyTta (Cankt-IleTep6ypr, Poccus).

WUH}popManoHHbIE NAPTHEPHI

i?;gg:; KypHan KypHan KypHan
«lOpuanyeckas «CoBpeMeHHOe «lOpugnueckasn
rocyaapersa HayKa» pPOCCHUICKOE NTPaBO» MBICJIb»
Y IpaBa»
KypHan
BecTHuk Kypnan «BecTHHK
Koctpomckoro «BekTop Hayku TONIBATTUHCKOTO WHcTuTyTa npasa
roCcyZJapCTBEHHOTO roCyZlapCTBEHHOTO YHUBEPCUTETa» Bamkupckoro
YHUBEpCUTEeTA Cepusa: IOpugndeckue HayKu roCylapCTBEHHOI0
yHHABepCUTETa»

YBEPEHHOCTb B KAXKAOM PEWEHUM,

«MwurpaguoHHoe _HJ

4 y WHOOPMALIMONHO-NPABOBOE OBECNEYEHVE
Komnauus paBo»
«KoHcybTaHT- KoMmnanus «['apaHT»
[Lnroc»

KypHan
«Dilemas contemporaneos-educacion politica y valores» (Mekcuka)

Ha o6a0xcke pomo Lllamé6bl Tapaca MupoHosuua



Baiikeesa C.E.,

Teopus rocyaapcTsa u npasa

COAEPKAHHUE

12.00.01 - TEOPUA U UICTOPUA IIPABA UTOCYJAPCTBA;
UCTOPUA YYEHUM O MMPABE U TOCYIAPCTBE

,}_IEHTGJIBHOCTb MHWHUCTPA BHYTPEHHUX el

MuwuHa E.B., A.A. 3akpeBCKOro 1o 06ecrnedyeHuo
IIpoyenko E./I. 3MUAEMUOJIOTUYECKON 6€30MaCHOCTH
B POCCUMCKON UMITEPHHU ..vvrereerreereeressessssssesssssesssssssssssssssssssssssssssssns
bebsikuH M.B. Ob1eTeopeTHYeCKUE Y TPUKJIaAHbIE aClIEeKThI
coLMaiM3al Uy JIUL, OCBOOO0XK/eHHBIX
V3 MECT JIALLEHHUS CBOOOBI eoeerrereerersesseeseesssessessenssesssessssssesssssssessees
Bopo6wves C.M.,, [IpeBeHTHBHAs QYHKIMS paBa
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C.E. BaiikeeBa* YIIK 340.0
E.B. Mumuna™ BBK 67.0
E.[. lIpouenko™ DOI: 10.47905/MATGIP.2021.21.1.001

JESATEJIbBHOCTb MUHUCTPA BHYTPEHHUX /IEJI A.A. 3BAKPEBCKOT O
10 OBECHEYEHMIO 3MTUIEMHUOJIOTMYECKON BE3OIIACHOCTHU
B POCCUMCKOW UMIIEPUU

AHHOomayusa. B cmamve paccmampueaemcsi cucmema Meponpusimull, peaau-
308aHHbIX A.A. 3akpesckuM Ha nocmy MuHucmpa eHympeHHux des Pocculickoil umne-
puu no npedomepauwjeHuro InudeMull U cmabuau3ayuu InudemMuoga02u4eckoli cumya-
yuu 8 cmpaHe.

Aemopul, UCX0051 U3 MO20, YMO 8bICOKASI CMEPMHOCMb HaceseHus1 Poccutickoll
umnepuu 8 Hauase XIX 8. 06ssiCHsIemcsi pachpocmpaHeHuem UHPEeKYUOHHbIX 3a60.1e-
8aHull, k02da 60/1e3HU 8bIKAWUBAAU HACE/AEHUEe Ye/blX HACE/AEHHbIX NYHKMO8, CYU-
maiom, 4mo obpaujeHue K u3yyeHuro Imoii npobiemamuKku cnocobcmayem JAyquemy
NOHUMAHUK NPUYUH U CMbICAd MeX NOAUMUYECKUX U COYUAAbHbIX KAMAKAU3MOS,
Komopble 6blau C8513aHbl, 8 MOM YUC/E, U C pacnpocmpaHeHueMm 3nudemuli 8 Poccuu
8 0603HAYeHHbIU Nepuod.

Kaiouegwvle caoea: zocydapcmeeHHass noAuUMuKd, MUHUCMEPCMBO BHYMpeH-
Hux des, anudemus, naHdeMusi, KApAHMUH, 8bICOKAS] CMEPMHOCMb, Inudemuoso2uye-
cKast 6e3onacHocmsy, UH@EeKYUOHHbIe 3a60/1e8aHUSL.

BaxxHel1IMM MoKasaTesieM 0J1aromnoJjyyusi obllecTBa sIBJASeTCs YPOBEHb pa3BUTHUSA
3/IpaBOOXpaHeHUsI B TOCYapCTBe, KOTOPbIA CBUJAETEJbCTBYET O CTENEHU €ro pa3BUTHA.
Ob6paleHre K UCTOPUYECKOMY ONBITY FOCYyAAapCTBEHHO-NIPABOBOr0 PeryJMpoBaHUs OXpa-
HbI 3/10POBbsI HAaceJIeHUs1 MOXKET CTaTh IPUMepPOM /[iJisl OpraHU3aluy 3TOU CUCTEMBI Ha CO-
BpPEMEHHOM 3Tarle.

OcobeHHO aKTyaJlbHbIM BONPOC 0GecrneyeHHs] OXpaHbl 3/J0pOBbsl rpakjiaH, Npodu-
JIAKTUKHU 3NUJEeMHUHN U MaHJAEeMUN CTAaHOBUTCH Ha CEroJHSLIHWU JleHb, KOTAAa BO MHOTUX
CTpaHax MHpa HaAOJIIOJAeTcsl onacHewIas BCObIIKA KOPOHABUPYCHOW MHQEKLUH, MOJY-
yuBie HazBaHue COVID-19, u3BecTHO 0 KOTOPOH cTasio nocje ee opUIUATbHON PErucT-
panuu B Kutae 31 fekabps mpouwioro roja B ropo/ie Yxaub (Kurtait).

[lo naHHBIM JlO0KJIaJla AUMpeKTopa EBpomnelickoro permoHasbHOro 6ropo BceMupHou
OpraHu3alyu 3/paBoOXpaHeHus AoKTopa MeaunuHbl X. Kiwore, npo3By4daBuiero B Pume
26 ¢peBpansg 2020 roja, Ha ceroAHALIHUM JileHb B 34 cTpaHax MUpa 3aperucTpUpoBaHoO 60-
siee 80 000 cinyyaeB COVID-19. ¥Vxxe 12 mapta 2020 r. BcemupHas opraHusayus 34paBo-
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oXpaHeHHUs 06'bsiBUJIA 0 Hadasie nangaeMur COVID-19 [3]. [lo ganubiM Ha 17 mapTta 2020 .
3abosieBaHMe 3apUKcMpoBaHo B 51 cTpaHe Mupa [2].

OH oTMmeTus, uTO BceMupHas opraHusaiys 3/[paBooXpaHeHHUsl cepbe3HO 03aboyeHa
3MUJEeMHOJIOTUYeCKONW cuTyanved B KrTae, BO3MOXKHBIM MacCOBBIM paclpoOCTpaHEHUEM
Bupyca COVID-19 no BceMy MUPY U TECHO COTPYJHUYAET C JIUJEepPaMHy IroCyJapCTB U NMapT-
HepaMu. TOJIBKO COBMECTHbIE COrJIaCOBaHHbIE MPOJAYMaHHblE MEPONPUATHUA IOMOTYT OC-
TAaHOBUTD YTPO3y.

YpoBeHb roCcyapCTBEHHOTO0 Pa3BUTUS ONpeJessieTCs YPOBHEM >XU3HM HaceJIeHUS
CTpaHbl, KOT/]Ja OCHOBOIOJIararliee 3Ha4YeHWe B CUCTEME COIUA/IbHbIX UHTEPECOB UTPAIOT
NOTPe6bHOCTU OJ1aronoyyusi U 6e3onacHocTy. CHOCOGHOCTh roCyZapcTBa y/0BJIETBOPUTH
3TH NepBOCTENEeHHbIe HYX/bl HaceJeHUsl NPUBOAUT K COOTBETCTBYIOLEN OLlEeHKe IMOJIU-
THUKU rocyAapcTtBa. B pelieHrrM 0603HauYeHHOTO BONpoca TPAAULHUOHHO CyllecTBEeHHas
pPOJIb OTBOAWTCH OJHOMY M3 LlEHTPAJbHbIX BEJOMCTB POCCUKUCKOTO rocyaapcrtBa - MuHu-
CTEpPCTBY BHYTPEHHUX JIEJI.

OfHOM M3 CylleCTBeHHBbIX NPUYUH BBICOKOM CMEPTHOCTH HacesieHUda Poccumckoro
rocyjapctBa B Hadasie XIX B. cTa/io MIMPOKOe pacnpocTpaHeHUe WHQPEKLMOHHBIX 3ab60J1e-
BaHU, IPUHOCUBILUX OTPOMHBIN YPOH 3/10POBbI0 U 6JIar0OCOCTOSIHUIO HacesieHUs Poccuii-
CKOM MMIIEPUH, a TaKXKe BCeW IKOHOMHUKE CTpaHbI B 1leJIoM. B paze ciyyaeB 60/1e3Hb BbI-
KallvMBaJsla HaceJieHUe LeJIbIX HaceJeHHbIX MyHKTOB, YTO, HECOMHEHHO, HAHOCUJIO OTPOM-
HbIH ylep6 6/1arococTosIHUIO cTpaHbl. O6palieHue K U3yYeHUI0 3TOM Npo6ieMaTUKH CIO-
COOCTBYeT Jiy4yllleMy NOHMMAaHHUIO NMPUYUH U CMbICJIA TeX NOJUTUYECKHUX M COLMaIbHbIX
KaTaKJU3MOB, KOTOpbIe ObLIM CBSI3aHbl, B TOM UYMCJIe, U C pPacIpoOCTPaHEHUEM 3NUJeMHUU
B Poccuu B 0603HaUEeHHBIN IEPUOJ,

Co BpeMeHeM, COBepPILIEHCTBOBaHUE MeJUIMHCKUX 3HAHUM B cTpaHax EBponbl u Poc-
CUH, MO3BOJIUJIO COPABUTHCS C MAaHAEMUSMHU OCIbI U YYMbI U BCEJISJIO YBEPEHHOCTh B YMBbI
00111eCTBEHHOCTH, CBOEro po/jia, «6esonacHoctu». K nepBoit yeTBepTH XIX B. eBponeckue
MeJJUKHU yKe UMeJIM JaHHbIEe O X0Jiepe, MOsIBJIeHhe KOTOPOH CBSA3bIBAJIM C KApaBaHaMU U3
Wugun. U3BectHo, uto ¢ XVI mo XVIII BB. oTAe/bHBIE OTYETHI 00 3NMHUAeMUAX B UHIUM 110-
CTyMNaJii OT TOJIJIAaHACKUX YU aHTJIMACKUX HabustoaaTesne. B 1817 r. Hayasiach nepBas naH-
JleMUs1 X0Jiepbl, B pe3yJibTaTe KOTOPOUM 060Jie3Hb BIEpBble BbIlLJIA 3a mpejebl UHAUMU
Y BCKope pocturia Uagoue3un, Kutasa u @uaunnus [4, c. 112].

He o6omia ctopoHoy cTpauiHas 6oJie3Hb U Poccuiickyto nmnepuro. Kak ykasbiBaeT
B cBoeM uccaegoBanuu /J|.B. Muxesb, «..naHAeMus Hadasacb B 1827 r. B ToT roz 60/1e3Hb
nokuHysa AenabTy [aHra u gocruraa [lenmxkaba. [locie sToro oHa npoHuk/iaa B [lepcuto,
rze B 3TOT MOMEHT HaXOJUWJIUChb PYyCCKUe BOMCKA, a 3aTeM Ha G6epera Kacnuiickoro Mops.
B konue aBrycra 1829 r. oHa yxe 6p11a B Open6ypre. Enje yepes ros oHa 6nl1a B MockBe
1 XapbKOBe, yrpoxas Bcer eBpornenckor Poccum... [lo utoram... nanaemMmuu B Poccuu ymep-
jio moytu 200 000 yesnoBek...» [4, c. 113].

CroxxuBLIAsICA TPEBOXKHAsA CUTyalys He MOrJla He 6eClTIOKOUTb PYKOBO/CTBO POCCUIMCKO-
ro rocyjapcrsa. B paccmaTpuBaeMblid neproj, Mepbl 60PbObI C SNUIEMUSIMU U MaHJEeMUSIMU
BKJIIOUQJ/IU B Ce0s1 y>Ke He TOJIbKO KpeCTHbIE XO/bl, OCBSIIEHUs MOMELeHUN U OKUTaHHe YKU-
JIMIL, ¥ UMYLeCTBA 3apa3UBLIMXCS, HO U 1e3UH(QEKLUI0 KUIITYeHUeM, IPOTHUPaHUEM U 3a/IUTH-
€M YKCYCOM M OKypuBaHueM JibiIMOM. Haubosiee a¢ppeKTHBHOM CTaHOBUJIACh Mepa yCTaHOBJIE-
HUS CHelHaTbHbIX KOPAOHOB B IIeJIIX HEJOMYIEHNUs] pacIpocTpaHeHUs1 3a60/ieBaeMoCTH [7,
. 127]. YcraHaBnuBaTh yNOMSIHYyTble KOPJOHbBI MOIVIM JIUILb ClIeLUaIbHO YIIOJTHOMOYEHHbIe
Ha TO TOCyZlapCTBeHHbIe Cayxallue. Bo ryiaBe MeJULIMHCKOTO COBETa, NPU3BAaHHOIO PELIUTb
BOIPOCHI 3MU/IEMUOIOTUYECKON 6€30MaCHOCTH CTOS1JI0 MUHUCTEPCTBO BHYTPEHHUX JIEJ.
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B aTo#i cBsA3H, 4 ceHTsA6psa 1830 r. uMnepaTopoM 6bl1 MoANKCcaH Bbicoualinii peck-
PUNT, aJipecOBaHHbIH MUHHUCTPY BHYTpeHHUX Jesa rpady A.A. 3akpeBckomy, «KouMb
yrnosHoMadyuBas Ero BenndecTtBo npuHATH noJ ['1aBHoe HayanbCTBO LeHTpanbHyro Ko-
MUCCHIO, YTBEPXKJAEHHYIO [Jid NpeKpalleHUs XoJiepbl U NpeAlpUHUMATh pellvuTesbHbIA
Mepbl, KOUX'b TOJIbKO NOTPEOYIOT 06CTOATE/NBLCTBA U HAJIOOHOCTD [8].

HasHayeHnHbI# B 1828 r. Ha nocT MUHHUCTPA, A.A. 3aKpeBCKUU 110J1b30BaJICA OCTOSH-
HOU mojjepkor numneparopa Hukosas . Buaumo nostoMmy, umMmnepaTop, B BecbMa JIeCT-
HbIX 1 A.A. 3aKpeBCKOI'0 BbIpaXKeHUAX, MONPOCUJ €ro HelnocpeCTBEHHO BO3IJIaBUTh
MeponpuUsATHS N0 NpeKpalleHUIo 3NKeMUH xosepbl Ha KaBkase, B OpeHbyprckoi, AcTpa-
xaHCcKoM u CapaToBcKoM rybepHuUsIx U 3eMisix Bolicka Jlonckoro: «['pad ApceHuit AHapee-
Bu4! McnbiTanHasa peBHOCTh Bama Ha mosab3y ['ocysapcTBeHHy0 M 0cOOeHHas [JOBEpEH-
HocTb MOS k BaM no6yxaaroT MEHS, Bo3sioxxuTh Ha Bac nopydeHue... OTKpbIBIIAsICS B MOJIO-
BuHe H1oHa cero roja B conpefenbHbiX ¢ [lepcuero npoBuHuusax HALIUX 6ose3Hb, U3-
BeCTHas MoJ; Ha3BaHUeM XoJsiepa Mop6yc, npu Bcex'b Mepax U MONeYeHUsIX'b, K PUCKOp-
6o MOEMY pacnpocTpaHuiack... YnojHoMayuBat Bac npuHaTh nof [yiaBHoe Havasib-
CTBO CBOe€, yTBepXJeHHy1o A5 cero LleHTpanbHyto Komuccumwo» [9].

[Ip1 3TOM B CBOUX AEMCTBHUAX 10 IPeKpallleHUI0 3MUJeMUH XoJiephl, A.A. 3aKpeBCKUHU
HaJleJISJICS INMPOKUMHU MMOJIHOMOYHUSMU: « ... IEUCTBOBATh C COBEPIIEHHOO BJIACTHUIO, U NpeJ-
NPUHUMATh PELIUTEbHbIS MEpPhI, KaKHUX TOJIbKO MOTPeOyT 0O6CTOATENbCTBA U HAZ00-
HOCTb. B ceMb OTHOIIEHUH, XOTS U AOJKHBI Bbl pyKOBOCTBOBAThCS, NPENOJAAHHBIMU JJIS
ynoMaHyTor KoMuccuu npaBuiaMy; 0OJHaKOX NpefoCcTaB/idA0 BaM B ciaydyae HE06X0AUMO-
CTH U3MEHUTD OHbIsS, U, MPUBO/iS B UCIIOJIHEHUE, JOHOCUTH 0 ToM MHE» [10].

MMnepaTop Tak BbICOKO cTaBuJ MUcculo LlenTpanbHoi Komuccuu o npekpaieHu1Io
X0JIephbl, YTO 00513bIBaJl HAYaJIbHUKOB BOMHCKHUX NOJipas/esieHHuil 1 Mopckoro ¢JioTa BCs-
4yeCcKU coJlercTBOBaTh A.A. 3aKpeBCKOMY B MCIIOJIHEHUU ero nopydyeHus: «...Ha celr koHer
npejnucbiBaeTca BaMm BouHckMM CyxonyTHbBIM U MOpPCKMM HayaJbCTBOM B YIOMSAHYTBIX
U COMpe/ie/IbHBbIX C OHBIMU MecCTax, Aabbl OHU TpeboBaHUsA Ballu MCMOIHAIU B TOYHOCTU»
[11]. B paboTe KOMUCCUU PECKPHUINT, TAK K€ YIOJHOMOYUBAJI rpada 3aKpeBCKOro JaBaTh
NOpy4YeHUs1 TybepHAaTOpPaM U MHBIM TOCYJapCTBEHHBIM TPaXKJAaHCKUM CJYXalllUM BO HC-
NOJIHEHMe 33/la4y NpeKpalieHus snuaeMud. Hukosait [ 6b11 0ocTpo 3aMHTepecoBaH B CKO-
peiillieli OCTAaHOBKe 3NMUJEMHUHU U NpeKpalleHus 3a601eBaeMoCTH U TpeboBas oT A.A. 3a-
KPEBCKOTO PeryJispHONM OTYETHOCTHU O NPOBEAEHHBbIX MeponpusATusax: «..0 Bcexb Bamux
JIeNCTBUSX, U O COCTOSIHUU 3/J0POBbSl, B MeCTax’b, 00'bSAThIX X0JIEPOIO, U BBepsieMbIX Baiie-
My nonevyeHu, nopy4dato Bam gfonocuts MHE exxeneznenbHo..» [11].

Bosiee Toro, y4uThIBas Ype3BblUalHble 0OCTOATENbCTBA CJOXKUBILENCH CUTYalluH, Ha
BpeMs MCIIOJIHEHHUS NopydyeHUus1 uMminepaTtopa A.A. 3aKkpeBCKUH ObLJI 0CBOOOXK/EH OT HEOO-
XOZMMOCTH 3aHUMAThCA JleJlaMU MUHHUCTEpPCTBA BHYTPEHHUX JieJl, TOT[a KaK NOJIHOMOYHUS
bUHIAHCKOTO reHepas-rybepHaTopa U KoMaHaupa OTAenbHOro GUHJSH/ACKOr0 Kopiyca
OH MPOJA0JKaJ OCYLUIeCTBAATD: «...A Ha BpeMs oTCcyTcTBUs Bamero u3 CToJsulibl, ynpasJie-
HUEe MUHUCTEPCTBOM f BO3Jiararo Ha 4jeHa ['ocygapcrBeHHaro CoBeTa, /leCTBUTE/IBHOTO
Talinaro CoBeTHuKa JHrens. Jlo/xHOCTb ke ['eHepasn-I'y6epHaTopa, 1 Komangupa OT-
JenbHaro ¢uHAsgHACKoro Kopnyca, octasito npu Bac..» [12].

Heob6x0oa1M0 OTMETHUTD, YTO MOHA4YaLy MUccus rpada A.A. 3aKkpeBCKOTo Mo CTabuIu-
3allMU 3MUeMUOJIOTMYeCKON CUTYal Uy OLleHUBasIach ycnellHo. OH peryJiipHO OTIPaBJIsl
oT4yeThl Hukosato | ¢ noApoOGHBIM ONMUCAaHUEM TEKYIIEro COCTOSIHUSA JieJl, pe3yJbTaTaMU
KOTOPBIX UMIIEpaToOp Obla J0BoJieH. TakuM o6pa3oMm, 9 ¢eBpassa 1831 r. nbl1 noAnucaH
Bbicoyallini pecKpUNT UMIIEPATOPA C U3'bSIBJIEHHUSIMH 0COOGEHHOTO Y 0BOJIbCTBHUS FOCIO-

19



Teopus rocyaapcTsa u npasa

JauHy Munuctpy BHyTpenHux gen 'eHepan-AnabtoTaHTy ['pady 3akpeBckoMy. «OKOHUHMB
K 0COOEHHOMY MO€eMy Y0BOJIbCTBUIO BO3JI0>KEHHbISI HA Bac ocobbisl gena BHyTpu [ocy-
JlapCTBa MO C/Ay4yar pasnpocTpaHeHUs1 6osie3HU XoJiepbl, Bol Bo3BpaTuauch B C. [leTep-
oypr. [lo cemy noBesieBaro BCTYNHUTh, 10 IPEXKHEMY, B YIIpaBJieHHe BBepeHHaro Bam MuHu-
crepctBa» [13].

HecmoTps Ha cBoe Bo3BpaleHue, A.A. 3aKpeBCKHU NPOA0KaaA NPUCTATbHO HAbJII0-
JlaTh 32 pa3BUTHEM CUTYyal MU C Xo0J1epoi. OH HEOJHOKPATHO B NHUCbMax UMIIEPATOPY CETO-
BaJl HA OTCYTCTBUE KBAJIUPUIUPOBAHHOW MeJUIIMHCKON MOMOLIY AJIS 3apaKeHHBIX U MO-
Ka 3/]0pOBBIX JIO/isX. UMIlepaTop e cOBeTOBaJICS C HUM [0 NMOBOJly NOKUCKA FPAaMOTHBIX
Bpayei AJis OTIPABKH B IPYTHeE YaCTHU CTPAHBI C 1jeJIbI0 HEJIONYIEHHUS U B T€X MECTHOCTSX
MaccoBOro 3ab60J1eBaHHUS X0JIEPOH.

BoT yTo nuuet uMnepatop A.A. 3aKpeBCKOMY B IIUCbMe, JATUPOBAHHOM 27 anpeJsid
1831 r.: «MHe Hy»HO MOCJaTh OJHOTO WJH ABYX ONbITHBIX B JIEUEHUH XOJIEPHI JJOKTOPOB
B Bapmany. [oxanyi, ApceHuit AHApeeBUY, BbIOEPH TOJIKOBbIX U YBEJOMb, KOTO Ha3Ha-
yuib» [6, c. 494]. Ha aTo nocsanue 3akpeBCKUM OTBeYaeT NUCbMOM yKe B 3TOT K€ JeHb:
«HUcnonusasa Beicoyaliee npukalaHve Bamero BesnyecTBa, ocMeNMBalOCh JOHECTH, YTO
Y3 Bpayel, JIeYMBILIUX X0JEPUUECKYI0 60JIe3Hb C JIYYLIUM yCIIEXOM, NPEeANOYUTATCA MHOIO
MHOTMM [JIpyTUM Npodeccop MOCKOBCKaro OTZAeJeHUsl MeJUKO-XUPYpPruyecKou akaJeMHU
KunbatoneBckril M Haxos1ukcs Teneps B fpociasie mtab-nekapb Komeit» [6, c. 495].

Pe3ysbTaToM 3TOU Nepenucku ctajao npubbiThe B Mae 1831 r. npodeccopa I1. Kusb-
fAromeBckoro B Cankr-IleTrepbypr u3 MockBbl U NpejcTaB/eHUE ero UMIepaTopy, KOTO-
pbIi nopy4us npodeccopy He3aMeJJIUTENbHO OTIPaBUThLCA B BapuaBy gJis crabuinsa-
UM 3MUJIEMUOJOTUYECKON 06CTaHOBKU. BriocieactBuu, npodeccop Kunbawouieckuii He-
OJTHOKPATHO JOKJI3/iblBal B mMucbMax A. A. 3aKpeBCKOMY O MeTOJlaX U ycrnexaX 00pPbObI
C pacnpoCTpaHEHUEM XOJIEPBDI.

PapyxHble nepcrneKTUBBI B 60pbbe ¢ 3a60/71€BaEMOCTbI0 X0JIEPOM, KOTOpPblE OTKPHI-
BaJIUCh Nlepe]i MeJJUKaMU U TOCy/JapCTBEHHBIMHU CIYKAIIUMHU, B YbH 00513aHHOCTH BXO/JUJIO0
HeJloNyllleHUe 3MUJeMUM, 00'bSACHSAINUCH, NIpeX/e BCEero, OTCyTCTBUEM y MHOTUX Bpadeu
COOTBETCTBYIOIIUX MeJAULUHCKUX 3HaHUU. K nmpumepy, o xosiepe B AcTpaxaHu LITa6-
JieKapb YJIEHUH BbICKa3bIBaJl MHEHUE O TOM, UTO «MEXKY MPOUMMU CBOMCTBAMHU 3NUJEMU-
4YeCKOM xoJiepbl MOpOYC eCTb U HEOObIKHOBEHHAsl ee xapaKTepusyrlas JeTy4ecTb, TaK
4YTO, IOPa3UB, rfe-1160 OJHy UJIN HECKOJIbKO XepTB, MTHOBEHHO YK uMcuye3aeT». [Ipu on-
peZieJieHUM X0Jiepbl KaK 3SMUJeMHUYeCKOT0 3a060/1eBaHHUs OH CChliasicsd Ha onbIT 1823 r. Emy
BTOPUWJIU U AIPYyTUe MeHKHU, CYUTAs], YTO X0JIEPE «PEIIUTENbHO NPeANUChIBAIOT SNUAEMU-
yeckue CcBOMcCTBa». Ho acTpaxaHckui rybepHaToOp, KaKk U OpeHOYPrcKUM, OKa3avCh MO/
JlaBJIEHUEM BBbIIIECTOSIUX HWHCTAHLIMH, BCJeJCTBUEe 4Yero cobpaHHbl COBeT MeAUKOB,
npusHaJj 3abo/ieBaHUe He3apa3HbIM [16].

Bosiee Toro, 3a4acTyto, Ipu BBeJEHHWM KapaHTHHA B TOM WU HWHOW MECTHOCTH,
BO IJIaBYy yrJia CTaBUJIMCh 9KOHOMUYECKUEe UHTepechl (He NOBPEAAT JIM KapaHTUHHbIE Me-
pPONPHUATUS TOPTrOBJIE U HE CHU3SAT JIM IPUOBLIN), 2@ BOBCE He JIIMTEJbHOCTh UHKYOALU-
OHHOTO MepHuoJa U KOJUYEeCTBO 3apa3UBIIMXCA MU KOHTAKTHBIX JIUL. ApKUM npuMepom
TaKOW MaryobHOU NMpPaKTUKU sBJsi1acb OpeHOyprckas rybepHus, rje KapaHTUH CUCTeMa-
TUYECKU BBOJWJICH, a 3aTeM OTMeHsJcdA. [1aBHbIM (akTopoM ObLIO pacnopsiKeHUe
Y3 IleHTpa O 3allpeTe «OTBJIeYeHUs1 TOProBju ¢ XuBOW M Byxapoil 6e3 kpailHel Ha TO
HYX/JbI» [16].

OnucaHHble 06CTOATENBCTBA HE MO3BOJIAIN A.A. 3aKpeBCKOMY MPaBUJIbHO OLLEHUTh
ONACHOCTb XOJIEPbl U OKOHYATEJbHO MOOEAUTH ee pacnpocTpaHeHUe. Ero fesaTesbHOCTD
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o JIMKBUJALMU 3a00JieBaHUsl, He CTaJjla MOJIOKUTEJNbHO OLleHEHHOW COBpeMeHHUKaMHU.
CorslacHO ¥MX MHEHMIO, IPU YCTAaHOBJIEHWU 30H CAaHWUTAPHbIX KapaHTUHOB, BBOJWJIMCh
Ype3BbIYAWHO KeCTKHEe Mephl 10 Nepe/IBUKEHUIO JI0/IeH, T'yKeBOr0 TPAaHCIIOPTA U CKOTA,
YTO He MOIJIO He BbI3BaTh MacCOBOTO HeJO0BOJIbCTBA HacesieHUs. BoeHHOro omneITa, JU4-
HOW XpabpocTu 3aKpeBCKOTO He XBAaTaJso [Jifl TOro, YTOObl 3Qp(EeKTUBHO HMCIOJIb30BaTh
BO3MO>XHOCTH, UMeBIIHECAd y aAMUHUCTPALUY, [TIOJULUHN [JId NpeLOTBpallleHUus pacnpo-
CTpaHeHus anuAeMud [1, c. 43].

HecMmoTps Ha TO, YTO MUHUCTP NOCTOSTHHO HAaX0JWJICS B pa3be3/ax 0 MECTHOCTSM,
NOPaXXEHHBIX X0JIepOU, BBO/IUJI KAPAHTUHHbIE OTPAaHUYEHHUS U IPOBO/AUJ MHOXECTBO JIPY-
rUX MepONpUSATHUH, clydyau 3a60/1eBaHUs X0JepOl CTaHOBUJIMCh BCe yallle U JAUCIOLUPO-
BaJIMCh BCe OJIMKe K CTOJIUILIE.

[1./I. HukosnaeHko B cBoell MoHOorpaduu ynoMmuHaeT, 4To «..B 1831 r. B ceBepHOU
CTOJIMLlEe NMPOM30LLIA CTUXUKHBbIE BOJIHEHUS OObIBaTeJsel, MOJy4YHUBLIME Ha3BaHHE «XO-
JIEpHbIX OYHTOB», B X0Jle KOTOPbIX MO/JBEPIJIUCh Pa3rpoMy OOJIbHULBI U anTekd. UMenun
MeCTO C/y4dau yOWICTBa Bpauei, anTekapei. B xoze MaccoBbIx 6ecnopsiIKOB CTOJMYHAs
HOJIMLUSA NMPOsSIBUJIA CBOKO GeCIOMOLIHOCTbh M HeyMeHUe JeHMCTBOBAaTh B Ype3BblYalHbIX
ycJa0BUsX...» [5, c. 605].

B koHeyHOM cueTe, geAaTesbHOCTb MB/] 110 npefoTBpaleHU0 pacnpoCTpaHeHHUs X0-
Jiepbl B UMIIEpUM Oblla MpU3HAHA UMIIEPATOPOM HEYA0BJIETBOPUTENbHON. Mepbl, NPUHU-
MaeMble MMHUCTPOM IO NpeKpallleHUI0 3MUIeMUH, IPU3HABaIUCh Maso3PpPeKTUBHBIMU
Y BbI3bIBAJIM OTHbIHE HeyZ0BoJIbcTBUEe Hukousas . Byayun nHdopMUpoBaHHBIM 06 3TOU
CUTYyalliM, B CTPEMJIEHUHU M30€exXKaTh MOJTyYeHUs1 pacnopsikeHUs 06 oTcTtaBke, A.A. 3akpeB-
CKUHM caM Nojajl NpolleHHe UMIepaTopy, KOTOpoe OblIO YA0BJIeTBOPeHO, U 19 Hoa6ps
1831 r. oH ocTaBUJ CIAYXKOY.

[IpumeuaTenbHa oueHKa ¢akTa CBOeM OTCTAaBKH, JaHHAsA CaMMM MUHUCTpPoM: «f He
HCKaJl 6bITh MUHUCTPOM, U B MapTe 1828 r. npuHsJI Ha cebs1 ce 3BaHUE, eIJUHCTBEHHO UC-
nosiHAsa Bosro MoHapuuwo. Cam ['ocypape npeaynpefua MeHS TOTZa, YTO HaWAy MUHM-
CTepPCTBO BHYTPEHHUX JeJl B O0JbIIOM Oecniopsifike, U 3TO 0Ka3aJ0Ch COBEPILEHHO CIpa-
BeJJINBO... 06paTU/ CBOe BHUMaHHE Ha CTOJIb XKaJIKOe COCTOSIHHE BBEPEHHOTr0 MHe MUHU-
CTepCTBa, f AaJl JeJlaM OHAro NnpaBUJIbHOE pas/esieHue U KUBeHllee JBWXKeHHe; IPUHY-
JIUJ1 YUHOBHUKOB K €ATeJIbHOCTH, BOABOPUJI NOPSAZLOK U CTPOTO yAep>KUBaJl ero Bo BCe TO
BpeMs, II0Ka caM yIpaBJisiJi MUHUCTEPCTBOM... BbIcTpoe pacnpocTpaHeHHe B UMIIEPUHU XO-
Jiepbl U 3aTpyJHEHUs, BCTpeUeHHble B HCIOJHEHUE Mep, NpeANHUCaHHbIX MPOTUB BCel
anuzAeMuy, nobyauau l'ocysapsa uMnepaTopa COCTaBUTh LieHTPaJbHYH KOMUCCHUIO B HU-
30BbIX I'YOEpHUSAX [IJIfl pellUTeJbHBIX IeMCTBUN... 3aTeM Ero BesinuecTBo npezioxKua MHe
3TO (BO3rJIaBUTh pPabOTy KOMUCCHU — NIPUM. aBT.) NOpy4eHUe... d B Ty xKe MUHYTY CoOrJa-
CUJICS MPUHATH OHOE... JIIoJU... 6iM3Kkue K MoHapxy, 6€3 COMHEHMUSs], HE yIyCKaJu HU O/
HOTO cJly4asi MHe BpeJUThb U, BEPOSITHO, JIOCTUIJIM Obl LieJIM CBOEM: COBEPILIEHHOT0 OXJIaXK-
Jlenus ko MHe ['ocyaps UMnepaTtopa... C/ieACTBEHHO, eC/u 51 NpeANPUHS YKIOHUTBHCS OT
CIYy»0bl, cAiesiasl He OoJiee, KaK NpeAyNnpean NPUHATOeE yXKe TPOTUB MEHSI HAMEPEHHE...»
[6, c. 540-542].

HecMmoTps Ha HeraTuMBHbIe OT3bIBBI O JeATeJbHOCTU A. A. 3aKpeBcKOro no 6opnbe
C 3AMUJEMHUEN, €r0 YCUJIMSA He Iponasu aapoM. Tak, yxxe B npuHsaToM 1832 roay CBoze 3a-
KOHOB Poccuiickoil uMnepun cofeprascs CBoJ yYpexJeHUH U yCTaBOB BpauyeOHBIX MO
IrpaXkJAaHCKOM 4yacTy, rae B cT. 1, KH. 1 ykasbiBasioch: «['JlaBHOe ynpaBJieHie rpakJaHCKO0
BpauyeOHO0 YacTito Bb UMnepin npuHamiexxutb MuHucrtepctBy BHyTpeHHUxb [Jbab. Bb
HEMb OHO pasAbjdeTcd Mexay MeaunuHckuMb [lemapTaMbHTOMD, JlenapTaMbHTOMb
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KaseHHbIXb Bpaue6HbIXb 3aroToBjeHiil U MeauiMHCKUMDb COBBTOMb, HA OCHOBAaHIU UXb
yupexeHiii» [15]. B ykazaHHOM HOpMaTUBHOM MPaBOBOM JJOKYMEHTE IIMPOKO OXBaThIBa-
JIUCh MePhI 10 60pb6e € AMUAEMUSIMHU, B TOM YUCIE, XOJIEPOU.

Yepes fecaThb JieT, BO BTOpoe usfaHue CBoJa 3aKOHOB PoccuiickoW MMIlepUU ObLI
BKJIIOYEH YCTaB MeJUIIMHCKOM MOJIMLUK, KOTOPBIM CoZlepKa OCHOBHbIE MpaBUJa MO He-
JIONYIIeHHWI0 HEraTUBHbBIX [Jis1 0611ecTBa GaKTOPOB, B TOM YHUC/E O «..MpeAOoTBpalleHiu
M IpechbyeHiu NOBaJbHBIXb U 3apasuTeJIbHbIXb Bb HapoAb 6oyb3Hel..» [14]. To ecTb
CBoJ, yupexxJeHUH 1 YCTaBOB BpauebHbIX 10 IPaXKJaHCKOU 4acTH B peAaknuax 1832 roga
u 1842 ropa perynvpoBaa Bce chepbl obecrieueHusi 3/J0pOBbsl HacesJeHHsl ToCy/lapCTBa,
onpejiesisi JledTeJbHOCTh MUHUCTEPCTBA BHYTPEHHUX Jies1 Poccuiickoi MIiepuu B 06J1aCTH
3[JpaBOOXpaHeHUs U OOPBLOLI C AMUAEMHUAMH, ABJAACh OHUM U3 NIEPBbIX HOPMATUBHBIX Ipa-
BOBBIX /JOKYMEHTOB, PeryJIMPOBaBLIMM 3Ty HENPOCTYIO chepy AesaTeabHocTU MB/I.

OuennBas peATeJbHOCTb A. A. 3aKpeBCKOr'0 IO NpeJOTBPALLEHUI0 paclpocTpaHe-
HUIO X0J1epbl B POCCHIICKON MMIIEpHH, A TAK XK€ XapaKTepU3ys ero HoOpMaTUBHOE IpaBOBOE
peryJiipoBaHUe, XOTeJOCh Obl OTMETUTD, UTO B IepBoH nosioBUHe XIX B poCcCHICKOM rocy-
JlapcTBe OJiaroapsi paboTe MUHUCTpPa OblIM CHOPMUPOBAHBI HOBBIE I'OCYJlapCTBEHHbBIE
OpraHbl U yYpexx/JleHus 110 PYKOBO/ZCTBY 3/ipaBooxpaHeHueM. lleHTpasibHOe MecTo B JjaH-
HOU J1eITeJIbHOCTH 3aHA710 MUHUCTEPCTBO BHYTPEHHUX JeJI.

OneIT A. A. 3aKpeBCKOTO B AeATeJbHOCTHU 10 NpeAyNpPexXJAeHUI0 U IIpeceYeHUI0 3MU-
Jlemuil B Poccuu mo3jiHee ObL1 MCIOJIb30BaH B Ipoliecce 60pbObl ¢ maHgeMUsiMu. Tak,
B Mepuoj NATOW MaHAeMHUU XoJsepbl, B 1884 roay, MeguuuHckui genaptameHt MB/]
NpHUHSAI npejcTaBaeHue «O MeJMKO-NOULIENCKUX AeNCTBUSX Jid IpeAynpexJeHus U npe-
Ce4eHHs XOJIePHOM 3MUAEeMHUH, Ha Cy4Yal NOABJEHUA TaKOBOM BHYTpU MMnepuu», per-
JIJaMeHTUpYyolllee AesATeJbHOCTb MOJIMIEMCKUX OPraHOB NPHW BO3HUKHOBEHUHU 3MU/E-
MUH XOJIEPHI.

CtouT mpusHaTh, yTO A.A. 3aKpeBCKMU Ha MOCTYy MUHHUCTPA BHYTPEHHUX Jies Obli
JlesITeJIbHbIM, YOeJUTebHbIM U JOCTATOYHO 3pPEKTUBHBIM YIIPaBJIEHLEM, OTJIUYAIOIIUM-
CAl )KECTKUM XapaKTepoM U OeCKOMIIPOMHUCCHOCTbIO pelleHHWH, KOTOpble He Bcerja ObLIU
NOMNYJIAPHbI U MOHATHBI cCOBpeMeHHUKaM. OJJHaKO CI0KMBLIAsCA CUTyalus B chepe 3MU-
JleMHoJIorMYecKkol 6e3onacHocTU Poccuiickoit nMnepuu B nepBoil noJsioBruHe XIX B. 6bL1a
CBfI3aHa, B TOM YMCJIE, U C MaJIOW OCBEJOMJIEHHOCTBIO B BOIIPOCAaX 3/|paBOOXpaHeHUsl, YTo,
B CBOIO O4yepe/ib, HE MOIJIO He MPHUBECTU K JaJbHENUIIeMy MOBBIIIEHUID CMEPTHOCTH OT
3MUJEeMHUYECKUX BCIbIIIEK HA TEPPUTOPUHU CTpPaHbl. BrnociencTBuu, oJHUM U3 OCHOBHBIX
HanpaBJieHuH AesTesbHOCTU MB/] cTaHeT, B TOM 4ucJ/ie, U OpraHu3aliys 60pb0Obl ¢ anuje-
MUSIMY, pellleHre Npo6JieM KaJpOBOT0 U JIEKapCTBEHHOTO obecleyeHus, HaZ30p U perJa-
MeHTalus AesTeJbHOCTH COOTBETCTBYIOUIMX MEAUUHCKUX YIpeXJeHUM.
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ACTIVITY OF THE MINISTER OF INTERNAL AFFAIRS
A.A. ZAKREVSKY ON ENSURING EPIDEMIOLOGICAL SAFETY
IN THE RUSSIAN EMPIRE

Annotation. The article discusses the system of measures implemented by A.A. Za-
krevsky as Minister of internal Affairs of the Russian Empire to prevent the spread of cho-
lera and stabilize the epidemiological situation in the country.

The authors, proceeding from the fact that the high mortality rate of the population
of the Russian Empire at the beginning of the XIX century is explained by the spread of in-
fectious diseases, when diseases mowed down the population of entire settlements, they
believe that turning to the study of this problem contributes to a better understanding of
the causes and meaning of those political and social cataclysms that were associated,
among other things, with the spread of epidemics in Russia during the indicated period.

Keywords: state policy, interior ministry, epidemic, pandemic, quarantine, high
mortality, epidemiological safety, infectious disease.

The most important indicator of the well-being of society is the level of development
of health care in the state, which indicates the degree of its development. An appeal to the
historical experience of state legal regulation of public health protection can become an ex-
ample for organizing this system at the present stage.

The issue of ensuring the health of citizens, preventing epidemics and pandemics is
becoming especially relevant today, when in many countries of the world there is a dan-
gerous outbreak of coronavirus infection, called COVID-19, which became known after its
official registration in China on December 31 last year in the city Wuhan (China).

According to the report of the Director of the Regional Office for Europe of the World
Health Organization, Doctor of Medicine H. Kluge, which sounded in Rome on February 26,
2020, more than 80,000 cases of COVID-19 have been registered in 34 countries of the
world. Already on March 12, 2020, the World Health Organization announced the begin-
ning of the COVID-19 pandemic [3]. As of March 17, 2020, the disease was recorded
in 51 countries of the world [2].

He noted that the World Health Organization is seriously concerned about the epide-
miological situation in China, the possible massive spread of the COVID-19 virus around the
world, and is working closely with state leaders and partners. Only joint coordinated
thoughtful measures will help stop the threat.

The level of state development is determined by the standard of living of the coun-
try's population, when the needs of well-being and security play a fundamental role in the
system of social interests. The ability of the state to meet these primary needs of the popu-
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lation leads to an appropriate assessment of state policy. In resolving this issue, traditional-
ly a significant role is assigned to one of the central departments of the Russian state - the
Ministry of Internal Affairs.

One of the significant reasons for the high mortality rate of the population of the Rus-
sian state at the beginning of the 19th century. Infectious diseases became widespread,
causing enormous damage to the health and well-being of the population of the Russian
Empire, as well as to the entire economy of the country as a whole. In some cases, the dis-
ease mowed down the population of entire settlements, which undoubtedly caused enorm-
ous damage to the well-being of the country. Turning to the study of this problem contri-
butes to a better understanding of the causes and meaning of those political and social cat-
aclysms that were associated, among other things, with the spread of epidemics in Russia
during the indicated period.

Over time, the improvement of medical knowledge in Europe and Russia made it
possible to cope with pandemics of smallpox and plague and instilled confidence in the
minds of the public, a kind of "safety". By the first quarter of the 19th century. European
doctors already had data on cholera, the appearance of which was associated with caravans
from India. It is known that from the XVI to the XVIII centuries. separate reports of epidem-
ics in India came from Dutch and British observers. In 1817, the first cholera pandemic be-
gan, as a result of which the disease first spread beyond India and soon reached Indonesia,
China and the Philippines [4, p. 112].

The terrible disease did not pass by the Russian Empire either. As indicated in his re-
search D.V. Michel, “... the pandemic began in 1827. In that year, the disease left the Ganges
delta and reached the Punjab. After that, she penetrated into Persia, where at that moment
there were Russian troops, and then to the shores of the Caspian Sea. At the end of August
1829 she was already in Orenburg. A year later she was in Moscow and Kharkov, threaten-
ing the whole of European Russia ... As a result ... of the pandemic in Russia, almost 200,000
people died ...” [4, p. 113].

The current alarming situation could not but worry the leadership of the Russian state.
During the period under review, measures to combat epidemics and pandemics included not
only religious processions, consecration of premises and burning of houses and property of
those infected, but also disinfection by boiling, wiping and pouring vinegar and fumigating
with smoke. The most effective measure was the establishment of special cordons in order to
prevent the spread of morbidity [7, p. 127]. The aforementioned cordons could be estab-
lished only by specially authorized civil servants. The Ministry of Internal Affairs was at the
head of the medical council, called upon to resolve issues of epidemiological safety.

In this regard, on September 4, 1830, the Emperor signed the Imperial Rescript, ad-
dressed to the Minister of Internal Affairs, Count A.A. Zakrevsky, “Who authorized His Ma-
jesty to accept under the Main Command the Central Commission, approved to stop chole-
ra, and to take decisive measures, of which only circumstances and necessity require” [8].

Appointed in 1828 to the post of minister, A.A. Zakrevsky enjoyed the constant sup-
port of Emperor Nicholas I. Apparently, therefore, the emperor, in very flattering for
A.A. Zakrevsky's expressions, asked him to directly lead the measures to end the cholera
epidemic in the Caucasus, in the Orenburg, Astrakhan and Saratov provinces and lands of
the Don Army: “Count Arseny Andreevich! Your tested jealousy for the benefit of MY state
and special power of attorney to you urge ME, to entrust you with an order ... For MY MYS it
has spread ... I authorize you to accept under your Chief Administration, the Central Com-
mission approved for this” [9].
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At the same time, in his actions to end the cholera epidemic, A.A. Zakrevsky was en-
dowed with broad powers: “... to act with absolute authority, and to take decisive measures,
whatever the circumstances and need require. In seven respects, although you must be
guided by the rules taught to the said Commission; however, I grant you, if necessary, to
change these, and, when enforcing, inform ME about it” [10].

The emperor put the mission of the Central Commission for the Eradication of Chole-
ra so highly that he obliged the chiefs of military units and the navy to assist A.A. in every
possible way. Zakrevsky in the execution of his instructions: "... At this end, it is prescribed
to you by the military land and naval authorities in the mentioned and adjacent places, so
that they fulfill your requirements exactly” [11]. In the work of the commission, the rescript
also authorized Count Zakrevsky to give instructions to governors and other state civil ser-
vants in order to fulfill the task of ending the epidemic. Nicholas [ was keenly interested in
the earliest possible stop of the epidemic and the cessation of the disease and demanded
from A.A. Zakrevsky regular reporting on the activities: "... About all your actions, and about
the state of health, in places full of cholera, and entrusted to your care, I instruct you to in-
form ME weekly ..." [11].

Moreover, given the extraordinary circumstances of the current situation, at the time
of the execution of the instructions of the Emperor A.A. Zakrevsky was relieved of the need
to deal with the affairs of the Ministry of Internal Affairs, while he continued to exercise the
powers of the Finnish Governor-General and the Commander of the Separate Finnish
Corps: “... And during your absence from the Capital, I entrust the administration of the
ministry to a member of the State Council, Actual Tainago Counselor Engel. I will leave the
post of Governor-General and Commander of a Separate Finnish Corps with you ...” [12].

It should be noted that at first the mission of Count A.A. Zakrevsky was successfully
assessed to stabilize the epidemiological situation. He regularly sent reports to Nicholas |
with a detailed description of the current state of affairs, the results of which the emperor
was pleased with. Thus, on February 9, 1831, the Imperial Rescript of the Emperor was
signed with expressions of special pleasure to the Minister of Internal Affairs, Adjutant
General Count Zakrevsky. “Having finished, to my special pleasure, the special affairs en-
trusted to you within the State on the occasion of the spread of the Cholera disease, you re-
turned to St. Petersburg. Therefore, I command you to enter, as before, in the administra-
tion of the ministry entrusted to you” [13].

Despite his return, A.A. Zakrevsky continued to closely monitor the development of
the cholera situation. He repeatedly in letters to the emperor complained about the lack of
qualified medical care for infected and still healthy people. The emperor consulted with
him about finding competent doctors to be sent to other parts of the country in order to
prevent a massive cholera disease in those areas.

Here is what the Emperor A.A. Zakrevsky in a letter dated April 27, 1831: “I need to
send one or two doctors experienced in the treatment of cholera to Warsaw. Perhaps, Ar-
seny Andreevich, choose sensible ones and notify whom you will appoint” [6, p. 494]. Za-
krevsky replies to this message with a letter on the same day: “Fulfilling the Highest order
of Your Majesty, I dare to convey that of the doctors who treated choleric disease with the
best success, [ prefer to many others the professor of the Moscow branch of the Medical-
Surgical Academy Kildyushevsky and who is now in Yaroslavl head physician of the Mines"
[6, p- 495].

The result of this correspondence was the arrival in May 1831 of Professor P. Kildyu-
shevsky in St. Petersburg from Moscow and his presentation to the emperor, who in-
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structed the professor to immediately go to Warsaw to stabilize the epidemiological situa-
tion. Subsequently, Professor Kildyushesky repeatedly reported in letters to AA Zakrevsky
about the methods and successes of the fight against the spread of cholera.

The bright prospects in the fight against the incidence of cholera, which opened up for
doctors and government officials, whose duties included prevention of epidemics, were ex-
plained, first of all, by the lack of appropriate medical knowledge among many doctors. For
example, about cholera in Astrakhan, the head physician Ulenin expressed the opinion that
"among other properties of epidemic cholera, morbus has its extraordinary characterizing
volatility, so that, hitting somewhere one or several victims, it instantly disappears". When
defining cholera as an epidemic disease, he referred to the experience of 1823. He was
echoed by other physicians, believing that cholera "decisively prescribe epidemic proper-
ties." But the Astrakhan governor, like the Orenburg governor, found themselves under
pressure from higher authorities, as a result of which the assembled Council of Physicians
recognized the disease as non-infectious [16].

Moreover, often, when quarantine was introduced in a particular area, economic in-
terests were at the forefront (whether quarantine measures would harm trade and reduce
profits), and not at all the duration of the incubation period and the number of infected and
contact persons. A striking example of such a pernicious practice was the Orenburg prov-
ince, where quarantine was systematically introduced and then canceled. The main factor
was the order from the center to prohibit the "diversion of trade with Khiva and Bukhara
without extreme need" [16].

The circumstances described did not allow A.A. Zakrevsky correctly assess the danger
of cholera and finally defeat its spread. His work to eliminate the disease did not become
positively appreciated by his contemporaries. According to them, when establishing sanita-
ry quarantine zones, extremely tough measures were introduced to move people, horse-
drawn vehicles and livestock, which could not but cause massive discontent among the
population. Military experience, personal courage Zakrevsky was not enough to effectively
use the capabilities of the administration, the police to prevent the spread of the epidemic
[1, p. 43].

Despite the fact that the minister was constantly on the road to the areas affected by
cholera, introduced quarantine restrictions and carried out many other measures, cases of
cholera became more frequent and were deployed closer to the capital.

P.D. Nikolayenko in his monograph mentions that “... In 1831, in the northern capital,
there was spontaneous unrest of the inhabitants, called “cholera riots”, during which the
hospital and pharmacy were destroyed. There have been cases of murder of doctors and
pharmacists. During the riots, the metropolitan police showed their helplessness and ina-
bility to act in emergency conditions ...” [5, p. 605].

Ultimately, the activities of the Ministry of Internal Affairs to prevent the spread of
cholera in the empire were considered unsatisfactory by the emperor. The measures taken
by the minister to end the epidemic were recognized as ineffective and henceforth caused
displeasure in Nicholas I. Being informed about this situation, in an effort to avoid receiving
aresignation order, A.A. Zakrevsky himself submitted a petition to the emperor, which was
granted, and on November 19, 1831 he left the service.

The assessment of the fact of his resignation given by the minister himself is notewor-
thy: “I did not seek to be a minister, and in March 1828 I assumed this title, solely fulfilling
the will of the Monarchy. The Emperor himself warned me then that I would find the Minis-
try of Internal Affairs in great disarray, and this turned out to be completely fair ... | turned
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my attention to such a pitiful state of the Ministry entrusted to me, [ gave the affairs of
it the right division and lively movement; forced the officials to work, established order
and strictly kept it during the entire time, while he himself ran the ministry ... actions ...
then His Majesty offered me this (to head the work of the commission - ed.) assignment ...
[ at the same moment agreed to accept it ... People ... close to the Monarch, no doubt, did
not miss a single opportunity to harm me and, probably, achieved would be his goal:
a complete cooling of the Sovereign Emperor to me ... Consequently, if [ attempted to
evade service, | did no more than | warned the intention already taken against me ... ”
[6, p. 540-542].

Despite negative reviews about the activities of A.A.Zakrevsky in the fight against the
epidemic, his efforts were not in vain. So, already in the Code of Laws of the Russian Empire
adopted in 1832, there was a Code of institutions and statutes of medical doctors in the ci-
vilian part, where in Art. 1, Book. 1 stated: “The main administration of the civilian medical
unit in the Empire belongs to the Ministry of Internal Affairs. In it, it is divided between the
Medical Department, the Department of State Medical Procurements and the Medical
Council, on the basis of their institutions” [15]. The specified regulatory legal document
broadly covered measures to combat epidemics, including cholera.

Ten years later, in the second edition of the Code of Laws of the Russian Empire, the
Charter of the Medical Police was included, which contained the basic rules to prevent neg-
ative factors for society, including "... prevention and suppression of general and contagious
diseases ..." [14]. That is, the Code of Institutions and Charters of Medical Physicians in the
Civil Part in the versions of 1832 and 1842 regulated all areas of ensuring the health of the
population of the state, determined the activities of the Ministry of Internal Affairs of the
Russian Empire in the field of health care and combating epidemics, being one of the first
regulatory legal documents that regulated this difficult area of activity of the Ministry of
Internal Affairs.

Evaluating the activities of A.A.Zakrevsky to prevent the spread of cholera in the Rus-
sian Empire, as well as characterizing its regulatory legal regulation, I would like to note
that in the first half of the 19th in the Russian state, thanks to the work of the minister, new
state bodies and institutions for the management of healthcare were formed. The Ministry
of the Interior took center stage in this activity.

The experience of A.A.Zakrevsky in the prevention and suppression of epidemics in
Russia was later used in the process of combating pandemics. So, during the fifth cholera
pandemic, in 1884, the Medical Department of the Ministry of Internal Affairs adopted
a submission "On medical and police actions to prevent and suppress a cholera epidemic, in
the event that it appears within the Empire", which regulates the activities of the police in
the event of a cholera epidemic.

It should be admitted that A.A. Zakrevsky as Minister of Internal Affairs was an active,
convincing and rather effective manager, distinguished by a tough character and uncom-
promising decisions that were not always popular and understandable to contemporaries.
However, the current situation in the field of epidemiological security of the Russian Em-
pire in the first half of the 19th century was associated, among other things, with a low
awareness of health issues, which, in turn, could not but lead to a further increase in mor-
tality from epidemic outbreaks in the country. Subsequently, one of the main activities of
the Ministry of Internal Affairs will become, among other things, the organization of the
fight against epidemics, the solution of the problems of personnel and drug supply, the su-
pervision and regulation of the activities of the relevant medical institutions.
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OBINETEOPETHYECKHE U ITPUK/JIAAHBIE ACIIEKTbI
COOUAIN3ALNHA JIML, OCBOBOX/AEHHDBIX
N3 MECT JIMIIEHHUA CBOBO/ bl

AHHOmMayusa. B cmambe uccaedyromcsi 8onpocbl meHOeHYUu co8peMeHHOll
npasosoli hoAUMuKU pocculickozo zocydapcmaa 8 cdhepe coyuanuzayuu Auly, 0ceo-
60M#COEHHbIX U3 Mecm JuuleHUss ceo60dbl, 060CHO8bIBAEMC S NO3UYUSI O MOM, 4MO
daHHbIll 8Ud 006UjeCMmBEeHHbIX OMHOWEHUU 0J0/XCeH XapadKkmepu3o8amuvCsi HAY4YHO
060CHOBAHHOII, CUCMEMHO-N0C/Aed08amebHOU desimelbHOCMbl0, KAK 20cydapcmad,
mak u UHCmumymoe 2paxc0aHckozo obujecmaa.

Kaiwoueevie caoea: mecma suweHuss c8o600bl, 0CyHcOeHHble, coyuaauzayusi,
UHCMumMymsl 2paxc0aHckozo obujecmad, pecoyuaiudayus, coyud/abHas NnoOMoujb, co-
yua/abHas adanmayusi.

B coBpeMeHHO! TeopeTUYeCcKON M MPUKJIAJHOU IOPUCTIPYAEHIIMU ObITyeT YCTOMYHBOE
MHEHHE O TOM, YTO LIEHTPOM 0011iel MPOoHIEMATUKH YTOJIOBHOIO HAKa3aHUs U chepbl ero Uc-
NOJTHEHUS SIBJISIETCS MPOILeCcC NOCTIEHUTEHUAPHON COlMaIN3al iy, JIUL, 0CBOOOUBIINXCS
M3 MECT JIMIIEHUS1 CBOOO/Ibl, TIOCKOJIbKY T'OCY/IapCTBO C OJAHOM CTOPOHBI, CTPEMSICh UCTIPABUTh
NpaBOHAPYLIUTENS U30JHUPYET €ro OT OOLeCTBa, YMbIIIJIEHO pa3pbliBaeT MOJIOXKHUTEJbHbIE
CoLlMa/IbHbIE CBSA3H, C APYTOM — CTAaBUT LeJib OC/IEeAYIOLeN COLUAIN3alluy 3THX XKe JIULI, XKe-
Jlasi UX MOCEAYIOIEr0 MO3UTHBHOIO YYaCTUS B OOLIECTBEHHBIX OTHOILIEHUSIX.

Oco3HaBas JJaHHYI0 NPo6JieMy, FOCyAAapPCTBO NMPeANPHUHUMAET MHOXKECTBO Pa3HOIJIAHO-
BbIX Mep, HalpaBJIeHHbIX HAa MHWHHWMH3AIMI0 JAaHHbIX HEraTHMBHBbIX MOCJeJCTBUH. BMmecTe
C TeM, HECMOTPS Ha BbICOKYI0 3HAYMMOCTb NIPOO6JIEMbI, B HACTOsIIIlee BpeMS OTCYTCTBYeET e/jv-
Hasl TOCy/JapCTBEHHAsl KOHIENLMSA M0 BO3BpAllleHUI0 B 00OLECTBO 3aKOHOMOC/IYIIHBIX TPaXK-
JlaH FTOTOBBIX K IOJIHOLIEHHOM, TPAaBOINOCAYUIHOW, COLIMaIbHO-T10J1€3HOM KU3HHU.

Ocobasi CJI0XKHOCTb COLiMA/IM3allUMy JIMI], OTObIBAKOIIMX HAaKa3aHUs B MecTax JIHIle-
HUSI CBOOO/bl 3aK/Il0UaeTCsl B cieudpUKe caMUX MEHUTEHIMapHbIX yupexaeHuil. CoBpe-
MeHHas YroJI0BHO-UCIOJIHUTE/bHAA cucTeMa Poccuu siBsisieTcss OAHUM M3 HauboJiee Bax-
HbIX 3JIEMEHTOB BCeM PAaBOOXPAHUTEJNbHON CUCTEMbI TOCY/IapCTBA U MPEeACTaBJISIET COO0U
COBOKYIHOCTb YUYpEXJEeHUN U OPraHoB, peaJn30BbIBAIOILUX QYHKIUMU MO HCHOJHEHUIO
Ha3HAaYeHHbIX CyZIOM YTOJIOBHbIX HaKa3aHUM U HHbIX, MEpP YyroJIOBHO-NPAaBOBOI0 Xa-
pakTepa. AHa/iM3 COLMA/IbHO-KPUMUHOJOTUYECKON XapaKTePUCTUKHA MPECTYNHOCTH 3a
2019 rop mokasbIBaeT, YTO KaXkJoe BTOpPOe paccaeZoBaHHoe npecTymieHue (58,7%) co-
BEPIIEHO JIMIIAMH, PaHee COBepIIaBUIMMU NMPECTYIJIeHUs, YAeJbHbIM Bec Jiul, 6€3 MoCTo-
SIHHOTO MCTOYHHKA A0X0/a cocTtaBisieT 63,8 %, a yJe/bHbIA BeC paHee CyJJUMbIX JIUL] Bbl-
pocc 29,1 % no 29,6 % [3, c. 80].

Ha satom ¢doHe conuanusanus i, OCBOOGOJUBIIUXCS M3 MECT JIUIIEHUS CBOOO/bI,
npuobpeTaeT 0COObIM TrocyZapCTBEHHbIM cMbICA. [/ COBpeMEeHHOW NeHUTEeHLHapHOU
HAayKHW Y NPAKTHKHU NpobjeMaTHKaA COLlMAIU3alUM OCY>KAEHHbIX, OblJIa U MPOJI0JKAEeT OC-
TaBaTbCSl BECbMAa 3HAYMMOM, NOCKOJIbKY YCBOEHUE BUJOU3MEHUBILIUXCSA COLUATBHBIX CBSI-
3eM, KOTOpble NPeJCTOUT UM MO3HATh U BOCHPUHATD ABJIAKTCA BeCbMa 3HAYUMMBbIM IpPO-
neccoM. TOJIbKO aZleKBaTHOE OCO3HAHME CBOEr0 M3MEHMBUIErocsl MPaBOBOro CTaTyca, No-

* bebsikuH Maxcum Baadumuposu4, KOMaHAUP B3BOJA ICHUXOJIOTHYECKOTO ¢akyJbTeTa AKaJeMUU
®CHH Poccuu (r. Pasans). E-mail: bebyakin@inbox.ru
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3UTUBHOE BOCHPUSAATHE OOHOBJIEHHBIX NPABOBBIX HOPM, PEryJUPYIOUIUX OOIIeCTBEHHBIE
OTHOLIEHUs, BAYMYUBOE MOCTUXKEHUE HOBOW CUCTEMBI COLIMA/IbHbIX LIEHHOCTEMN, OpUEHTH-
POB U B3IJISIIOB MOXKET CIIOCOOCTBOBATh 3P PEKTUBHOMY MPOILECCY MOCTIIEHUTEHIIMAPHOM
cola/In3aluy 0CBOOOX/I€HHBIX.

B minpokoM cMbiciie conuaibHasi NOMOILb OCYXK/IEHHBIM MPeACTaBJsAET COO0U KOM-
MJIEKC (COBOKYMHOCTb) MOJIUTUKO-MPABOBBIX, COLIMAJIbHO-9KOHOMUYECKUX, OpraHU3allu-
OHHO-yIpaBJeHYEeCKHUX U UHBIX Mep, CIOCOOCTBYIOIIMX CO34aHUI0 YCIOBUH, HEOOX0JUMBbIX
JUJIS1 X BO3BpallleHUs1 K 3aKOHOMOCIYIIHOM »KHM3HU Ha cBo6oJe. B y3koMm cMmbiciie - 3TO
NpaBOBble OTHOLIEHUS], BO3HUKAWOIL[KME B CBSI3M M IO MOBOJY OKa3aHHUS COLUAJbHOU
Y MHOU MOMOILM OCY>XKJAE€HHBIM.

Peannzanusa koMmmiekca Mep Mo COLiMaIM3al Uy JIUL, OCBOOOAMBUINXCA U3 MECT JIU-
IIeHUs1 CBOOO/bI, IpeACcTaB/sseT COO0M MHOr0AaCNeKTHbIN MPOLECcC, KOTOPbIK XapaKTepu-
3yeTcs CTaJUsIMU, YYAaCTHUKAMU, UX AEeUCTBUSMH, Pa3JUYHbIMU BUJAMHU PAOOThI C OCYX-
JIEHHbIMH, UTOTOBBIMH pe3yJibTaTaMHu. B cBoell COBOKYNHOCTH JlaHHble CTaJ X HanpaBJe-
Hbl Ha obecreyeHUMe MaKCUMaJIbHOW COLMANIU3alMU OCYXKJEHHOI0 MOCJe 0CBOOOXKIEHUS
W3 MECT 3aKJIIDYeHMUs.

M3BecTHO, 4TO, monajas B UCIPABUTEJbHOE yYpexXJeHUe, BMecTe C JIUIIeHUEM MpPaB
M CBO6O/I YeJIOBEK B OYKBAJIbHOM CMbICJIe TepsieT CBOM NMPEXHUH colldaJibHbIN cTaTyc. He-
3aBUCUMO OT paHee 3aHMMaeMOro IMOJIOKEHUSI B 00LIeCTBe, HAaKa3aHUE B BUJE JIUILEHUS
CcB00OO/Ibl HajlaraeT Ha UHAMBU/JA KJeHWMO NPEeCcTYyNHUKA, TaK WU MHAYe Mellawliee eMy
1I0CJIe OCBOOOXK/ EeHUS.

B coBpeMeHHOM yTroJIOBHO-UCIIOJIHUTEJBHOM 3aKOHOAaTebCcTBe Poccuiickont Pepe-
paluu He COJIEPKUTCS KOHKPETHbIX GOPM OKa3aHUSl COLMATbHOM MOMOIHA OCYXK/[€ HHBIM.
BmecTte ¢ TeM, paboTa ¢ Hay4YHbIMH, y4€OHO-METOJUUECKHUMH UCTOYHHUKAMHU, IPABOBbIMHU
JIOKyMeHTaMH, a TaKKe MMeIIlUecs HamnpaBJieHUs Pa3/iIMYHbIX GOpPM BOCIUTATEJbHOU
paboThl, MO3BOJIMJIM C/leJIaTh BbIBOJ, O TOM, YTO JAaHHOU chepe AesATeNbHOCTH CBOUCTBEH-
HbI Takue ke $opMbl pabOThI C OCYKJeHHBIMU KaK UHAUBU/IyaJbHas, FPynnoBasg U Macco-
Basf, OTJIMYAIOLIMecs MeXJAy COO0M KOJIMYeCTBOM Y4YacCTBYKLIUX B paboTe OCY»KAEeHHBIX
Y Ka4eCTBEHHBbIM COCTaBOM MPUBJIEKAaeMbIX CIELIUA/IUCTOB.

Uccnenysa Bonpockl colyain3andu OCY>KAEeHHbIX BUJHBbIA OTe4YeCTBEHHbIA y4Ye€HbIN
neHuTeHuuapuct M.H. epHeT nucas o TOM, YTO HauboOJIblilee HENOCPEACTBEHHOE BJIMS-
HUe Ha HUX OKa3bIBaeT «Pa3pblB COLUAJIbHBIX CBS3€M U OTHOLUEHWM, IOMelleHHe B 3aMK-
HYTYI0 arpecCUBHYI0 Cpeay, IPUHYXKJEeHUE K COOJII0JIeHUI0 TpeOOBaHUM pexuMa, K pas-
JIMYHBIM BU/JIaM NPUHYJUTENbHOU AeATeJbHOCTU U Apyroe» [1, c. 94]. 3Tu pakTophl OT-
pULIaTeJbHO CKa3bIBAIOTCS HA NOCAeAyI0lied afjlanTalii K HOBOU COLMAJIbHOM CpeJie.

CoBpeMeHHbIe UCC/IeA0BaTeH, 3aHMMalolMecs Npo6ieMol colalbHOU aJlanTaluu
OCYX/IEHHBIX, TAaKXKe BbIJIeJISIIOT pas/iMuHble BUZbl GAaKTOPOB, NpensATCTBywOUX el. Tak,
AN. YuiatukoB v B.M. [1034H9KOB yKa3bIBalOT, BO-IIEPBBIX, HETOTOBHOCTh alallTUPOBATh-
CSl CaMUM OCYKJIEHHBIM; BO-BTOPbIX, MaTepHUaJibHble, OBITOBbIE U IYXOBHBIE YCJIOBHUS B YU-
peX/JleHUH, OTJIMUUTE/IbHbIe B CDAaBHEHUHU C YCIOBUSIMU Ha cBoboje [5, c. 236].

CrenyeT OTMETUTb, YTO BO BpeMsi OTObIBAaHUSI HaKa3aHUs MPOUCXOAUT TpaHcdop-
Malys COLMaJbHBIX pOJiel, B pe3yJibTaTe Yero 4ejloBeKy NPUXOAUTCS NMPUCIOCcabaMBaThb-
Ccl K BHYTPEHHEMY KPUMHHOT€HHOMY MHUKPOCOLIMyMYy oOcCyXJeHHbIX. Mcxonsa w3 artoro,
rJlaBHas CTaJUsl COLMAJbHOU MOMOIIM HACTyIIaeT C MOMEHTa pacnpezieieHUsl OCY»KAEeHHO-
ro B oTpa/. Ha faHHOM cTaiuy UCOIB3YIOTCA CpeACTBaA UCIIPaBJIeHUs, IPeAyCMOTPEHHbIEe
YTOJIOBHO-UCIIOJIHUTENBbHBIM 3aKOHOJATEJNbCTBOM, C YYETOM KaXKJOU U3 0COOEHHOCTel
OCYX/IEHHOTO, a TaKXXe C MOMOILbI0 JAaHHBIX, IOJYYEHHbIX B IePBOHAYAJIbHOU U CJEAYI0-
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IUX CTAAUAX UCIIOJIHEHUSA HAaKa3aHHUA, UCIOJIb3YI0 IPU 3TOM NOTEHIMaJ UCIIPABUTEbHO-
ro yYypex/JeHHsd Y NpHBJieKasd He0O6X0MMbIX CIelUaJUCTOB U3 IPaXKJaHCKOro obLiecTBa.
duHasbHadA CTaAWs COLMAJbHON MOMOLU CBSI3aHA C BO3MOXXHOCTbIO COLlMaIM3aluu OCy-
KJ€HHOTO, NOJBeJeHWEeM HTOIrOB pabOoThl NepcoHala yYpexAeHUsA U INpesCcTaBUTesed
rpaXkaHCKOro 0011[eCcTBa HA OCHOBHOM CTa/IUM UCTIOJITHEHUS HAaKa3aHMUS.

Jl1s1 coBeplLIeHCTBOBAHUS pabOThI MO COLMAJIbHON aJlanTalu JIUL, 0CBOOOUBILHX-
CA U3 MeCT JIMLIEeHHUsA CBOOO/bl, HE0OX0JUMO:

— €034aTh eAuHYyl (eJepaJbHY0, PErHOHAJIBHYI0 U MYHULUINAJbHYI CUCTEMY
HNOAJEPKKH JIUL, HYKAAIOLUXCA B COLlMA/IbHOM OIEKE;

— TNPOBOJUTH perMOoHaJbHbIA MOHUTOPUHT U BHEJAPSTH B NpodeccuoHalbHOE 00Y-
YeHHe OCYX/IeHHBbIX BOCTpeOOBaHHbIe HAa CBOOO/e Cllel|Ma/IbHOCTH;

— OCYLUeCTBJATb KBOTUPOBaHHWE Pabo4yux MeCT JJisl 0CBOOOJUBIIMXCA U3 MeCT JIU-
IeHUs CBOOO/bI HA MPeJNPUATHUAX BHE 3aBUCUMOCTHU OT GOPMbl COOGCTBEHHOCTH;

— TNpeAycMOTpeThb HaJIOTOBbIE MOCAA0JeHUA A OPUAAYECKUX U QU3NYECKHUX JIUII,
y4acTBYIOILUX B paboTe [0 COLMaJbHOM afjanTalluu ocBo6oauBLIMXCA [4, ¢. 17].

Jlunamu, HenocpeCTBEHHO Y4YacTBYIOIUMU B NpoLiecce OKa3aHUs COLMaIbHOM MO-
MOIIM B UCHPABUTEJIbHBIX YUPEXKJEeHHUSX, ABIATCA COLMalbHble pAaOOTHUKH, Ha4yaJIbHU-
KM OTPAJO0B, JOPKHOCTHBIE JIML[Aa OPraHOB roCyapCTBEHHOM BJIACTH, POACTBEHHUKHU OCY-
KJIeHHBIX, IIpe/ICTaBUTEJH O0LeCTBEHHbIX OpraHU3alUi U 060'beJUHEHUN, PEeJIUTUO3HBIX
KOHdeccHi, a TakXKe MHble 3aUHTEpPeCOBaHHbIe CYObeKThl. Pe3ysibTaTOM OKa3aHUsA COLU-
aJIbHOW IOMOINM OCYX/JE€HHOMY J[OJDKHBI CTaTb OOCTOATE/bCTBA, CBUAETEJbCTBYIOILHE
0 BO3BpallleHUHY B 0OILEeCTBO MCIpABUBLIEr0OCs 4yesJ0BeKa, rpakjaHuHa. JlocTuxeHue Ta-
KOT0 pe3yJibTaTa 0y/ieT Cl0Cco6CTBOBATH 001 el U YaCTHOM NPeBeHIIMU NIPEeCTYIHOCTH.

K no3uTUBHBIM, JiIeCTBEHHBIM (paKTOpaM COLMaJM3aLUU OCYXK/€HHbIX, CIOCO6CT-
BYIOLIMM MX MCIpABJEHUIO U afjallTalluyd B 06OLIeCTBe M0CJAe 0CBOOOX/eHUs, ClelyeT OT-
HECTH J1eATeJIbHOCTb PeJIMTUO3HbIX OpraHu3anui. O6lLeHre OCY>X/IeHHbIX CO CBSAIEHHO-
CAYKUTEJISIMU, UX TPOTNIOBEH, 06psibl, 3HAKOMCTBO C PEJIMTMO3HOM JIMTepaTypo, oKkasa-
HHe MaTepuabHOW NMOMOILH OKa3bIBAIOT MOJIOKUTEJNbHOE BO3/eUCTBHE HA UX MOPAJIbHO-
HPABCTBEHHYI0 COCTABJIAIOLLYIO U [1I0BeJleHHe, MHOTHE U3 HUX CTAHOBSACh Ha yTh MCIpaB-
JIeHWs, CaMU IPUHUMAIOT y4acTHe B aKTax 6J1arOTBOPUTEbHOCTH, CTPEMATCHA K Y4ECTHOMY
TPyZLy U 3aKOHOINOCJYIIaHUI0. AKTHBHOE y4yacTHe CAYXUTesJed LepKBU B COLUATBbHOMN
aJlanTal My JIML, 0CBOOOJUBILIMXCA U3 MECT JIMILIEeHHUA CBOOO/bl, OKa3bIBaeT CyIllleCTBEHHOe
BJIMSIHME U HA peAynpex/JeHue NOCTIeHUTeHMapHOTo pequauBa [2, c. 84].

BMmecTe ¢ TeM, pelleHHe BeCTH NpaBUJIbHBINA 00pa3 »KM3HH, COOJIIOJATh 3aKOHO/a-
TeJIbCTBO U OOLIeNPUHATBIE B COLMYMe HOPMBbI M IIpaBUJIa NOBeIeHUA JJO/IKHbI YKPEeNUThb-
C B CO3HAaHMHM 4YeJIOBEKA, OH JI0JI)KeH NIOHUMaTh, YTO, IIPex/ie BCero, HECTU HaKa3aHMe 3a
COBeplLIEeHHbIe UM JilessHUsA OH OyJieT nepes caMUM COOOM, ¥ 3TO OCO3HAHUE /10 HETO MOXET
JIOHECTH OOIIeCTBO.

CnenoBaTesIbHO, OCHOBHAsA 3a/ia4a, KOTOpasi CTOUT Cero/iHd INepeJ COTPYAHUKAMH yro-
JIOBHO-UCIIOJIHUTEJILHOW chcTeMbl Poccry, Tak U niepes, MHCTUTYTaMU I'PaXKJaHCKOro oole-
CTBa, IOMOYb OCY>X/IEeHHOMY IPeo/ioJieTh Cebsl, BCTaTb Ha MyThb UCIpaBJEeHHUs, YTOOBI MOC/Ie
OCBOOOXJIeHHUA BEPHYTCA B 0011€CTBO MOJHOLEHHbIM, 3aKOHOIOCIYLHbIM YeJI0BEKOM.
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GENERAL THEORETICAL AND APPLIED ASPECTS
OF SOCIALIZATION OF PERSONS RELEASED
FROM PLACES OF DETENTION

Annotation. The article examines the trends of the modern legal policy of the Rus-
sian state in the field of socialization of persons released from prison, substantiates the
position that this type of public relations should be characterized by a scientifically based,
systematic and consistent activity of both the state and civil society institutions.

Key words: places of deprivation of liberty, convicts, socialization, civil society in-
stitutions, resocialization, social assistance, social adaptation.

In modern theoretical and applied jurisprudence, there is a strong opinion that the
center of the general problem of criminal punishment and the scope of its execution is the
process of post-penitentiary socialization of persons released from places of detention,
since the state, on the one hand, trying to correct the offender, isolates him from society,
deliberately breaks positive social ties, on the other hand, it sets the goal of the subsequent
socialization of these same persons, wishing their subsequent positive participation in so-
cial relations.

Realizing this problem, the state is taking many diverse measures aimed at minimiz-
ing these negative consequences. At the same time, despite the high significance of the
problem, at present there is no unified state concept for the return to society of law-abiding
citizens ready for a full-fledged, law-abiding, socially useful life.

A particular difficulty in the socialization of persons serving sentences in places of
deprivation of liberty lies in the specifics of the penitentiary institutions themselves. The
modern penitentiary system of Russia is one of the most important elements of the entire
law enforcement system of the state and is a set of institutions and bodies that exercise the
functions of executing criminal punishments and other measures of a criminal legal nature.
Analysis of the socio-criminological characteristics of crime in 2019 shows that every
second crime investigated (58.7%) was committed by persons who had previously com-
mitted crimes, the proportion of persons without a permanent source of income is 63.8%,

* Bebyakin Maxim Vladimirovich, commander of a platoon of psychological faculty of the Academy of the
Federal Penal Service of Russia (Ryazan). E-mail: bebyakin@inbox.ru
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and the proportion of previously convicted persons has increased from 29.1% to 29.6%
[3, p- 80].

Against this background, the socialization of persons released from prison takes on
a special state meaning. For modern penitentiary science and practice, the problem of so-
cialization of convicts has been and continues to be very significant, since the assimilation
of the altered social ties that they have to learn and perceive is a very significant process.
Only an adequate awareness of their changed legal status, a positive perception of the up-
dated legal norms regulating social relations, a thoughtful comprehension of a new system
of social values, guidelines and views can contribute to an effective process of post-
penitentiary socialization of the liberated.

In a broad sense, social assistance to convicts is a complex (set) of political and legal,
socio-economic, organizational, managerial and other measures that contribute to the crea-
tion of conditions necessary for their return to law-abiding life in freedom. In the narrow
sense, these are legal relations arising in connection with and in connection with the provi-
sion of social and other assistance to convicts.

The implementation of a set of measures for the socialization of persons released
from prison is a multidimensional process characterized by stages, participants, their ac-
tions, various types of work with convicts, and the final results. In their totality, these stag-
es are aimed at ensuring maximum socialization of the convict after release from prison.

[t is known that, getting into a correctional institution, together with the depriva-
tion of rights and freedoms, a person literally loses his former social status. Regardless
of the previously held position in society, the punishment in the form of imprisonment
imposes on the individual the stigma of a criminal, which somehow interferes with him
after release.

The modern criminal-executive legislation of the Russian Federation does not contain
specific forms of providing social assistance to convicts. At the same time, work with scien-
tific, educational and methodological sources, legal documents, as well as the available di-
rections of various forms of educational work, led to the conclusion that this field of activity
is characterized by the same forms of work with convicts as individual, group and mass,
differing among themselves by the number of convicts participating in the work and the
quality of the involved specialists.

Exploring the issues of socialization of convicts, the prominent Russian scientist peni-
tentiary M.N. Gernett wrote that the greatest direct influence on them is exerted by “the
severance of social ties and relations, placement in a closed aggressive environment, coer-
cion to comply with the requirements of the regime, to various types of compulsory activi-
ty, and more” [1, p. 94]. These factors adversely affect subsequent adaptation to the new
social environment.

Modern researchers dealing with the problem of social adaptation of convicts also
distinguish various types of factors that hinder it. So, A.I. Ushatikov and V.M. Pozdnyakov
indicate, first, the unwillingness to adapt by the convicted person himself; secondly, the
material, living and spiritual conditions in the institution, which are distinctive in compari-
son with the conditions at large [5, p. 236].

[t should be noted that during the serving of the sentence, a transformation of social
roles occurs, as a result of which a person has to adapt to the internal criminogenic micro-
society of convicts. Based on this, the main stage of social assistance begins from the mo-
ment the convict is assigned to the detachment. At this stage, the means of correction pro-
vided for by the penal legislation are used, taking into account each of the characteristics
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of the convict, as well as using the data obtained in the initial and subsequent stages of
the execution of the sentence, using the potential of the correctional institution and at-
tracting the necessary specialists from civil society. The final stage of social assistance is
associated with the possibility of socializing the convict, summing up the work of the staff
of the institution and representatives of civil society at the main stage of the execution of
the sentence.

To improve the work on the social adaptation of persons released from places of de-
tention, it is necessary:

— create a unified federal, regional and municipal support system for people in need
of social care;

— to conduct regional monitoring and introduce specialties that are in demand at
large in the vocational training of convicts;

— to carry out quotas of jobs for those released from places of imprisonment at en-
terprises, regardless of the form of ownership;

— to provide tax breaks for legal entities and individuals participating in the work on
social adaptation of the released [4, p. 17].

Persons directly involved in the process of providing social assistance in correctional
institutions are social workers, heads of detachments, officials of state authorities, relatives
of convicts, representatives of public organizations and associations, religious confessions,
as well as other interested subjects. The result of the provision of social assistance to the
convict should be circumstances indicating the return to society of a reformed person,
a citizen. Achieving such a result will contribute to general and specific crime prevention.

The activities of religious organizations should be attributed to the positive, effective
factors of socialization of convicts, contributing to their correction and adaptation in socie-
ty after release. Communication of convicts with clergy, their sermons, ceremonies, ac-
quaintance with religious literature, provision of material assistance have a positive effect
on their moral and ethical component and behavior, many of them, taking the path of cor-
rection, themselves take part in acts of charity, strive for honest work and obedience to the
law. The active participation of church ministers in the social adaptation of persons re-
leased from prison has a significant impact on the prevention of post-penitentiary relapse
[2, p. 84].

At the same time, the decision to lead a correct lifestyle, comply with legislation and
generally accepted norms and rules of behavior in society must be strengthened in the
mind of a person, he must understand that, first of all, he will be punished for the acts he
has committed in front of himself, and this awareness society can convey to him.

Consequently, the main task facing the employees of the penitentiary system of Rus-
sia and the institutions of civil society today is to help the convict overcome himself, to em-
bark on the path of correction, so that after release, they will return to society as a full-
fledged, law-abiding person.
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IIPEBEHTUBHAA ®YHKI A IIPABA
B CUCTEME HH®OPMALIMOHHbIX PUCKOB

AHHOmMmayusa. B cmambe npogedeH meopemuko-npagosol aHasaus delicmeus
npegeHMuUBHOU YHKYUU NpaAed, ¢ y4emoM UMeujezocss pocma pasAudHulX UHPOp-
MAYUOHHbIX PUCKO8. ABMOpbI cuumarom, Ymo npaso Hyxcdaemcsi 8 CyujecCmeeHHol
KoppeKkmupogke 88udy umeruezocs oucba/aanca 8 npasosoM pezy/upOo8aHUU UH-
dpopMayuoHHbIX OMHOWeEHUll U npedynpexcdeHuss pacnpocmpaHeHust UHPOPMAYUOH-
HbIX puckos. Aemopul nosiazarom, ¥mo obecneyeHue npegeHMuUBHoU GyHKYuu npasa
Jd01%CHO 6bIMb C8513AHO C COBEPUIEHCMB0BAHUEM KWPUJUYECKOU MEeXHUKU U aKmus-
HbIM 8HedpeHUeM HOBbIX 20CYJAPCMBEHHbBIX UHPOPMAYUOHHBIX CUCMEM MOHUMOPUH-
2a UHEOPMAYUOHHBIX PUCKOB.

[Ipu a3mom Hacmosiwas cmamvsl ompaxcaem cy6seKmugHyl0 No3uyur agmo-
po8 no daHHoll npobaemamuxe.

Kawuesvle cao08a: npaso, opuduieckas mexHukd, UHPOPMAYyUuoHHble OMHO-
weHusl, UHPOPMAYUOHHASI cucmeMd, UHPOPMAYUOHHASL NOAUMUKA, UHPOPMAYUOH-
Hble pUCKU, npeseHmueHasi PyHKyus npasa.

HoBass uHpopMaLMOHHAsA COCTaBJAWILASA Pa3BUTHUSA OOIIECTBEHHBIX OTHOIIEHUH
npeanoJsiaraet nepepopMaTHpoBaHWe M NPUCIOCOOJIeHWe pas3/M4YHbIX chep rocyfapct-
BEHHOU Y 00ILleCTBEHHOM XU3HU K MHGOPMALlMOHHOW peasibHOCTHU. /laHHbIe 0OCTOSITENb-
CTBA CBSI3aHbI CO CTOJIKHOBEHHEM B3aMMOCBSI3aHHBIX MeXK/1y COO0M peasnil — colfMaIbHOM,
MHGOPMALIMOHHON U NPaBOBOW AeHCTBUTENbHOCTH. WHbOpMalMOHHAsA COCTaBJIAKOLAS
B HACToOsllee BpeMsl UMeEeT NMPUOPUTET MO OTHOLIEHUIO K OCTaJbHbIM 0003HAaYE€HHbIMU
HaMU pa3HOBUJIHOCTSAM JAeUCTBUTeNbHOCTH. MHPOpMalus cTasa paccMaTpUBaThCcs B Ka-
YyecTBe HOBOI'O MCTOYHHUKA PeryJiMpoBaHHUs BCEW CUCTEMbI OOLIECTBEHHbIX OTHOUIEHHUH,
CTaBAILero B MUHPOPMaMOHHYI0 3aBUCUMOCTb rOCYJapCTBO, 0011eCTBO U MPaBo.

[To mHeHuro U. JI. bauuiso, 3T nponeccsl BHyTpeHHero pa3BUTHUA FoCyapCcTBa C yye-
TOM HapacTaHUsS BHELIHUX BbI30OBOB 00YCJIOBJIEHBI MPOLIECCAMU FeONOJUTUIYECKOTO Mac-
mtaba, npo6eMaMU 060CTPEHUS CUTYallMU ¢ MHPOpPMallMOHHOW 6e30MacHOCTbI0. ByiacTs,
MOJINTHKA, YIIpaBJeHUE, IPAaBOCYy/iMe B MacuiTabax rocy/lapCcTBa U UX COIO30B B IJIaHETAp-
HOM MacuiTabe OKa3blBAeTCs B JJBOMHOW 3aBUCHMOCTHU OT OOLIUX MPOLLECCOB ryiob6aau3a-
UM U B 3HAYMTEJbHOM Mepe OT COCTOSTHUS MHPOPMaALMOHHON cPepbl U HHPOpPMaIMOH-
HOM 6e30macHoCTH [5, c. 62-63].

Pa3BuTue MHPOPMALMOHHBIX TEXHOJIOTUWA CIOCOOCTBOBA/IM Ka4ueCTBEHHOMY H3Me-
HEHUIO UCKJIIOYUTEJIbHOU POJIM NIPpaBa B PETyJIMPOBAHUU 001eCTBEHHBIX OTHOIIEHUH. BbI-
CTpble TeMIIbl HapalMBaHUs HUHPOPMALMOHHO-TEXHOJIOTUYECKOT0 IMpolecca HeoAHO-
3HAUYHO BJIMSIIOT Ha BeCb MeXaHW3M JeWCTBHUS IpaBa BOOOILE, CTaBs €ero TeM CaMbIM IO
CBO€EH CyTH B «OeCIOMOIIHOE» COCTOSIHUE B KOTOPOM MPaBO yKe He CIOCOOHO MJIaHOMEPHO
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peryJivpoBaTh M OCYILECTBJSATh NMPaBOBOe BO3JeMCTBUe HaJ, MHPOpMaLMOHHOU cdepoit
0011leCTBEHHBIX OTHOIIEHUH.

Ha B3ruisag T. . XabpueBo, C/10KHOCTb IPABOBOI'0 BO3/JeMCTBUSI HA OT/eJIbHbIE 00-
IleCTBEHHble OTHOILEHUS CBfi3aHa He TOJIbKO C UX CHelMPUKOU WM OTPaHUYEHHBIMU
BO3MO>HOCTSIMU MPaBa, CKOJIBKO C OTCYTCTBUEM B PaCHOpPSKEHUU TOCyAapCcTBa LUPpo-
BbIX TEXHOJIOTMH, 06ecrneyrBaIUX NIPUBbIYHYIO B3aUMOCBSI3b HOPMAaTUBHOTO U UH/IUBU-
JlyaJIbHOTO MPABOBOTO peryJiupoBaHus [26, c. 11]. B aTux ycjoBuUsX npaBo He o6JiajaeT
VCKJIIOUUTEJIbHOMN CIOCOOHOCTbI0 CBOEBPEMEHHO MOJIEPHU3UPOBATHCS U NOACTPauBaThCA
noj, JeiictBue UHPOPMALMOHHOM cpe/ibl. OHO TepsieT CBOK CIOCOOHOCTb B peryJMpoBa-
HHUMU OOILEeCTBEHHBbIX OTHOLIEHUH, B KOTOPBIX MOTYT ObITb HapylleHbl HAllMOHAJbHO-
rocyZlapCTBEHHbIE U UHble UHTepeCchl, 00pa30BbIBaeTCH NPAaBOBOU «BaKyyM», CBA3aHHBIN
Heolnpe/ieJIeHHOCThIO IPAaBOBOr0 PeryJiIMpoBaHus, YTO NPSIMO CBU/IETEIbCTBYET O AUCOa-
JIaHCe U JIeCTPYKTHUBHOCTH NpaBa.

JleCTpYKTHBHOCTb PUCYTCTBYET U B TOM, YTO COBPEMEHHOE POCCUICKOE NPaBO «HE
CIOCOOHO» CO3/aBaTh B MOJHOM 0ObeMe CUCTEMHbIe MPeANoCchblIKM GOPMHUPOBAHUSA Ha-
[IMOHAJIbHO-TOCYJapCTBEHHBIX UHTEpecoB. Mex/y TeM, IpaBo — OJUH U3 IJIaBHBIX UHCT-
PYMEHTOB, KOTOPBIA NPH3BaH He TOJIbKO 06eperaTb HallMOHAJIbHO-TOCY/JapCTBEHHbIE UH-
Tepechl, He OCJ0KHATb UX QYHKIUOHUPOBAHUE, HO TaKXXe OTKPbIBATb NepCNeKTUBbI [
NOKCKa ¥ ONTUMAJIbHOTO 3aKpelJieHUsl C YYeTOM TeHJEeHIUN pa3BUTUSA TJI00aJTU3UPYIO-
merocs mupa [6, c. 35, 37]. 3amuTa HalMOHAJIBbHO-TOCYJapCTBEHHBIX UHTEPECOB BeCbMa
Ba)KHOe HampaBJieHWe JAJ BCeM CUCTEMbl POCCHUKMCKOTO 3aKOHOJATeJNbCTBA B YCJIOBHUAX
MHPOpPMALlMOHHOW T/06anu3anuu. B anoxy pasBUTUS UHPOPMALUOHHBIX TEXHOJOTHUU
MOeT C03/,aBaThCsl peasibHasA yrposa JecTtabuansanuu 6e30macHOCTH rocygapcrsa. UH-
dbopMalnMoHHbIEe TEXHOJIOTMU pacCMaTPUBAIOTCA B KayeCTBE HOBOT'O BUJa UHPOpPMALMOH-
HOT'O OPYXKHUSfl, UCII0JIb3YEMOI'0 B COBPEMEHHBIX MHPOPMAMOHHBIX U THOPUHBIX BOMHAX.
[TonrcUCTEMHBIN MOAX0J, POCCHUMCKOTO 3aKOHOJaTeJsis, NIPUMEHSIEMbI UM B OCHOBHBIX
JIOKTPUHA/IbHBIX IOKYMEHTaX, 3aKpenu/ OCHOBHble HallpaBJIeHUs 3allUThl 6€30MacHOCTH
rocyZapcTBa.

Tak, B paspeJie Il «OcHOBHBIEe HHPOPMALIMOHHBIE YTPO3bl U COCTOSIHME UHPOpPMALIU-
OHHOM 6Ge3omacHocTHU» JlOKTpHHBI MHPOpPMaLMOHHON Ge3onacHocTu Poccuiickont Pepe-
palMy, 3aKOHOAATeJbHO 3aKpelJieHbl CyLlecTByLiMe MHPOPMalMOHHbIE YTIPO3bl, MOJ-
pbiBatole MHGOPMaLMOHHY0 6e30nacHOCTb Poccuiickont Penepalivu, B 4aCTHOCTH:

- HapaujMBaHWe MHQPOPMALMOHHO-TEXHUYECKOTO BO3JAEWCTBHS Ha HMHGOpPMAIMOH-
HYI0 CTPYKTYPY B BOEHHBIX 1|eJISIX CO CTOPOHbI 3apy06eKHbIX CTPaH;

- MHPOPMALMOHHO-TICUXOJOTUYECKOe BO3JENCTBHE CO CTOPOHBI ClelhalbHbIX
cny>0 OTJle/IbHbIX CTPaH AJsl AeCTabruarM3aliy BHYTPUMIOJUTUYECKON U COLlMATIbHOM CH-
Tyallu B CTPAHE;

- "HGOpMaLMOHHOE BO3/jeMCTBHE TEPPOPUCTUUECKUX U IKCTPEMUCTCKUX OpraHu3a-
[JMI HalpaBJIeHHOE Ha UH/IUBU/IyaJIbHOE, TPYNIIOBOE U 001eCTBEHHOE CO3HAHUE;

- KOMIIbIOTEPHAsl NPECTYNHOCTh B chepe KpeAUTHO-GUHAHCOBOU cepbl, CBSI3aHHBIE
C HapyluleHMeM KOHCTUTYLMOHHBIX IPaB U CBO0O0/, YeJ0BeKa U rpaXkJjaHuHa [2].

[lo mHenuto 10. A. TuxomupoBa, 3a nocjaefHUe AeCATUJIETUS TeMa IO0CJe[CTBUU
Y PUCKOB, BbI3BaHHbIX TEXHUYECKUM pPa3BUTHEM, CTajIa OJJHOU U3 OCHOBHBIX B CUCTEMe 00111e-
CTBEHHOU KOMMYHMKaLUU. ITOT GaKT MOXKHO pacCMaTpUBaTh KaK UHJUKATOpP OTHOILIEHUH
COBPEMEHHOT0 HHAYCTPUAJIBHOTO 00IecTBa K MNPOJYKTaM Hay4YHO-TEXHHUYECKOro Mpo-
rpecca ¥ CBSI3aHHBIM C HUM ONACHOCTSM, U HA OCHOBAaHUU 3TOr0 BECTU KPUTHUKY HAyUHO-
TeXHU4YeCKOH uBUIn3anuu [22, c. 90].
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TeHeHMU pa3/IMYHBIX HETaTUBHBIX NPOABJIEHUM, CTaBALIMX MOJ Yrpo3y HaALMO-
HaJIbHO-TOCY/lapCTBEHHbIE UHTEpeCh], IIaHOMEPHO HaXOJAT CBOE OTPaKeHUe B POCCUM-
CKOM 3aKOHOJaTesJbCTBe. BMecTe ¢ TeM TeMibl UHGOPMALUOHHBIX TEXHOJOTUM BecbMa
BeJIMKH, Bcerza OyJieT CylecTBOBAaTb BEPOATHOCTb BO3BHUKHOBEHUS HOBBIX «MOJIePHU3U-
POBaHHBIX» UHPOPMALIMOHHBIX YTPO3, K KOTOPBIM NPaBO J0JKHO IPOTUBOCTOATH U CBOE-
BpPEMEHHO aJlaNTUpoOBaThcsA. PaccMaTpuBaeMass HaMu npobJsieMa fIBJISeTC BeCbMa Heop-
JIMHApHOU U CJI0KHOM /Il HAYKHW TeOPUH roCyZiapCcTBa U IpaBa B CUJIy ee MaJIOU3y4eHHO-
CTH U He IPOPabOTAaHHOCTH, HA YTO MBI Y2Ke 00pallla/ii BHUMaHUe B CBOMX UCC/IeJ0BaHUAX
[10,11,12,13, 14, 15].

M3ydyeHue JaHHOM Mpo6JieMaTHKA TeOpeTHKaMH MpaBa MO3BOJISET PAaCKpPbITh 0CO-
OEHHOCTH ero JeHMCTBUA B yCJAOBUAX COBPEMEHHOI0 HHPOPMALIMOHHOTO 0611eCTBa, BbIpa-
60TaTh HOBble KOHCTPYKTHUBHbIE INpPEAJIOXKEHNUA N0 COBEPLUIEHCTBOBAHHUIO HOPUJUYECKOU
TEeXHUKHU U NpPAKTUKU ee npuMeHeHus. [locsiejHee HanpaB/ieHMe SIBJSIeTC BeCbMa Ba-
HbIM, U60 OHO CIIOCOOCTBYET MOSIBJIEHHIO, PACKPBITUIO HOBBIX XapaKTEPUCTUK MpPaBa, Bbl-
paboTKe COBpeMEeHHBIX MeTO/I0B IIPAaBOBOr'0 PeryJIMpOBaHUs U O3HAHUA 001 eCTBEHHbIX
OTHOUIEHUN C y4eTOM UH(POPMAIMOHHOM COCTABJISIOIIEN.

Jlesio B TOM, YTO MPaBO JOKHO ObITh MaKCUMaJIbHO COCOOHBIM 3¢ PEKTUBHO Ipe-
BEHTUBHO BO3/leMCTBOBAaTh Ha BCEBO3MOXHble pealuM COBPeMeHHOro pa3BUTHA. [IpaBo-
BO€ BO3/leMCTBUE MpaBa Ha UHPOPMaIUOHHYI0 chepy 00lIeCcTBEHHbIX OTHOLIEHHUUN 0b6ec-
neyrBaeTcs 6Jsiaroaps peajavsalMy NpeBeHTUBHOW QYHKIIMHK paBa.

[IpaBoBOe BO3JEeHCTBHE - 3TO TaKasd KaTeropus, KOTOpasd XapaKTepusyeT MNYyTH,
$bopMbl, c1OCO6B! BIAMAHUSA NMpaBa Ha OOlLeCTBEHHbIE OTHOILIEHUA. JTO peasv3anus npa-
BOBBIX IPUHIMIIOB, YCTaHOBJIEHUH, 3alpeToB, NpeJIUCaHUil U HOPM B OOILeCTBEHHOU
»KU3HHU, JeaTeJIbHOCTU roCy/jlapCcTBa, €ro OPraHoB, 001eCTBEHHbIX 00'beJUHEHUN U IPaX-
JiaH. HanpaBsieHHe BO3/ieCTBUSA ABJSAETCA pe3yJbTaTOM II03HAHUA NOTpebHOCTeN 00611e-
CTBEHHOTO Pa3BUTHS, OHO CTPOUTCA B COOTBETCTBUH C 3aKOHOAATeJbHOMN MOJUTUKOMN, KO-
TOpasi KOHUEHTPUPYET 3TU NOTPEOGHOCTH U TpaHCPOPMHUPYeET UX B npaBo. PyHKIMU Npa-
B3, €CTb 00YCJIOBJIEHHbIE COLlMAJbHbIM Ha3HAa4YeHHeM HallpaBJIeHHs NIPaBOBOIO BO3JEUCT-
BMsl Ha 00l1lleCTBEHHbIe OTHOIlIeHud [21, ¢. 27-28].

A. A. laHyeHKoO onpe/iesisieT NPEBEHTUBHYIO0 QYHKIMIO B KA4YeCTBe OTHOCUTEJILHO 000-
COGJIEHHOTO MPOrPECCUBHOTO HaNpaBJieHUs1 TOMOTe€HHOTO (0JHOPOJHOI0) BO3AEHCTBUA Ha
COLMJIBHYIO CUCTEMY, CO3HaHHe, BOJIIO U MOBeJIeHUE JII0/iel, KOTOpOoe HaleJIeHO Ha HeZloly-
lleHWe HapylleHMs CyLeCTBYIOLUX IPAaBOOTHOLIEHMH, IPAaB U 3aKOHHBIX UHTEPECOB Ipax-
JlaHWHa (MX KOJIJIEKTUBOB U OpraHu3aliui), 001ecTBa U rocyjapcTsa B esioM [17, c. 11].

A. A. BpoBKMHa B KayecTBe 06'beKTa NpeBeHTUBHOW QYyHKI MU NIpaBa B CAaMOM 0011[eM
BUJIe pacCMaTpUBaAET TO, HA YTO OHA HalpaBJeHa, YTO Mo/ BepraeTcs BO3JeUCTBUIO B IPO-
1ecce HeJONMyIlleHUs HapylleHWs CylLleCTBYIOLIUMX NPaBOOTHOLUIEHUMH, NpaB, CBOOOJ, 3a-
KOHHBIX UHTEPEeCcOB Ipax/jaH (UX KOJIJIEKTUBOB U OpraHU3aluii), 0611ecTBa U rocyAapcT-
Ba. CsieyeT OTMETUTD, 4YTO MO, 0COOYI0 3alUTYy NPeBEeHTUBHON QYHKIMU NIpaBa B IepBYIO
ouepe/ b NMOANAJAIOT KU3Hb U 3/10pOBbE I'PAXJaH, NOJUTUYECKHE, IKOHOMUYECKHUE U CO-
LJUOKYJ/IbTYpHbIE NpaBa 4yeJIOBEKa, 3KO0JIOTHs, COGCTBEHHOCTb, OOLIeCTBEHHBIA MOPAA0K
¥ 6e3omnacHocTs [9, c. 17].

[To MHeHut0 f. U. TuxoHOBa B PYyHKIMOHA/JIbHOM aclleKTe [IpeBeHLMs pacCMaTPUBAETCA
KaK HallpaBJieHHe IIPaBOBOr'0 BO3/eMCTBUS Ha OOLIeCTBEHHbIE OTHOLIEHUS, B paMKaX KOTO-
poro obecrneyrBaeTcs NPOoPUIaKTUKA NPOTUBONPABHOrO MOBEJEHHS, a TaKKe MPOrHO3UpPO-
BaHME BEPOSATHOCTHBIX PUCKOB NIEPCIIEKTUBHBIX BbI30BOB U YTPO3, C BBIPAOOTKON MO/e/IbHBIX
CTaH/JIapTOB ONTHMaJIbHOTO NI0Be/IeHUs B NPOOJIEMHBIX CUTYauusx [23, c. 11-12].
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Ha Haw B3rsisii, npeBeHTHBHY0 QYHKILMIO NpaBa caelyeT paccCMaTpPUBaTh B JIBYX
B3aMMOCBSI3aHHbIX 3HAaUYEHUAX, KaK 00lljee U 0COOeHHOE B BH/ly pa3HOOOpa3us UMeloLel-
csl IpeBEeHTUBHOM HallpaBJIEHHOCTH IpaBa.

B o6wem cmbicae, npeBeHTUBHAsA QYHKIMSA paBa pacCMaTpPUBAETCS HAMU B KayecT-
Be YHHUBEPCAJIbHOTO HaNpaBJIeHUs BO3JEWCTBUSI HA BCIO CUCTEMY OOLEeCTBEHHBIX OTHO-
IIeHWH, CIIOCOOHYI ONepaTMBHO pearupoBaTh, MOCPEJCTBOM JEWCTBUS ONepexarliux
Mep MPaBOBOIr'0 pearupoBaHMUs, B YaCTH NMpeAyNnpexJeHus pacnpocTpaHeHUsl paBoOHApPY-
IIeHUH W NpOsIBJIEHUN HeraTUBHBIX PUCKOB, MOCATalolide Ha OXpaHsSeMble HHTEPECHI
M 06'bEKTHI FOCY/IapCTBEHHO-NPABOBOM 3alUTHI.

B ocobeHHOM cmbice 3HaUeHVe TPeBEHTUBHOW QyHKIIMY paBa NPOsIBJISIETCA B €€ CIo-
COOHOCTHU BBICTpPauMBaThb CUCTEMY Mep MPABOBOTO pearMpoBaHUs M aJANTUPOBATHCA K OT-
JleJIbHOU cdepe 0011eCTBEHHBIX OTHOLIEHUH. B CBSI3U € 3TUM NnpeBeHTHBHAsA PYHKIMs NMpaBa
B UHOPMALMOHHbIX OTHOLUIEHHUAX Oy/eT HalpaB/ieHa Ha BbIpabOTKY NMpPaBOBBLIX Mep olle-
pPaTHMBHOI'O0 pearupoBaHUs B YaCTU NMpeAyNpexAeHUss pacnpocTpaHeHUs WHPOpPMaIMOH-
HbIX MPABOHAPYUIEHUH U PAa3HOOGPA3HBIX MPOSIBJIEHUN UHPOPMALIMOHHBIX PUCKOB, MOCS-
rarliye Ha OXpaHsieMble UHTepechl U 06'beKThI TOCYapCTBEHHO-IPAaBOBOU 3alUTHI.

CoBpeMeHHble TexHOJIOTUU (LMpOBH3aAlMS, UCKYCCTBEHHbIM HHTEJJIEKT, GUOre-
HOMHbIE pa3paboTKH U Mp.), KOTOpPble 3aNI0JIHU/IM COLIMATIbHYIO KHU3Hb, MPOJO/IKAIT aK-
THUBHO Pa3BUBATbCA M KapJUHAJBHO TPAaHCHOPMHUPYIOT MHOTHE TPAAUIUOHHbIE cHepbl
0011leCTBEHHOU XU3HU (Ky/IbTYpa, 9KOHOMHUKA, MeIULIMHA, CHOPT U 1p.). EcTecTBeHHO, A4
npaBa U npolecca ero GOpMUPOBAHUA — 3TO CBOETO POJia «BbI30B» (BO3MOXKHO JaXKe —
«yrpo3a»), Ha KOTOPbIA HEOOXOJUMO OTBEYaThb, CO3/laBasi TAKUE Ke& «TEeXHOJOTHYHbIE»
HOpPMaTHBHO-IIpaBOBbIe NpeJNUCcaHUs, pa3pabaTbiBasg HOBble MOZeJIM IPAaBOBOTO peryJiu-
pOBaHHUs COBPEMEHHbIX OOIECTBEHHbIX OTHOIIEHUW. TakolW KOHBEPreHTHbIH MOAXO0/,
MOXXHO CYUTATh 06'bEKTUBHON JAHHOCTbIO COBPEMEHHOTO MPAaBOTBOPUYECKOTrO IMpoliecca,
ero TeEXHUKO-IOPHU/IUYECKOTr0 CONIPOBOXKAeHus [8, c. 92].

[Ipy 3TOM 0611eCTBO ellle He MOJHOCThIO alalTUPOBAIOCh U BOCHPHUHSAJIO MOJIOXKHU-
TeJIbHO BeCh CrielMPUYeCKUM YKIa[ HHPOpMalMOHHOH U3HU. CoCTOsiHUE UHPOpMaIU-
OHHOW CBOGO/bI, BCEJ03BOJIEHHOCTH CIOCOOGCTBYET MPOU3BOJIY U HEKOHTPOJIHUPYEMOCTH
B MHPOpPMaLlMOHHOU cpejie. BaXXHBIM NpensATCTBUEM HEraTUBHOIO MHPOPMALLMOHHOTO pas-
BUTHS JOJDKHA SABASATHCA MHPOPMaLMOHHO-NIPAaBOBasi KyJbTypa, pa3BUBAIOLAsCA MOCPECT-
BOM MpaBa. [IprobieHre HacesieHUsI K HHGOPMALIMOHHO-TIPAaBOBOM KyJIbTYpe J0JKHO IMpO-
HCXOJIUTH Yyepe3 MPaBOBYIO COCTABJISIONIYIO, CIOCOOHYIO BBIPAGOTATh 3TY COI[MAJIbHO 3HAYHU-
MYI0 Pa3HOBU/IHOCTb KYJIbTYPbl U «MOOUIN30BaTh» BCeX 3aMHTEPECOBAHHbBIX B 3TOM MPOIieC-
ce cyobekToB. PopMHUpOBaHHE OCHOB MHGOPMALMOHHO-IIPABOBOM KYJbTypbl BO3MOXKHO 4e-
pe3 noJiydyeHue olpe/ieJIeHHbIX 3HAHUH 060 BCeX OCTYIHBIX BO3MOXKHOCTSIX HHPOPMAIIMOH-
HO-TEXHOJIOTHUYECKOTO Pa3BUTHs OOIIECTBA, COBEPIIEHCTBOBAHUS MPAKTHYECKHUX HABBIKOB
HoJly4yeHUs1, 06pabOTKU U UCIIOJIb30BaHUsA MHGOPMALIUU B COLMa/IbHOM 1 CTBUTE/TbHOCTH.

O4eBHU/IHO, YTO OAHUM U3 GAKTOPOB, CIIOCOOHBIX B OINpe/ie/IeHHON CTeNeHU 0CJIabUTh
HeraTUBHOE BO3/IeMCTBHE HA ICUXUKY YeJIOBeKa MO0J06HbIX U3MEHEHUN B 00pa3e KU3HH,
SIBJISIeTCS YpOBeHb MHGOPMALMOHHONW MOATOTOBJEHHOCTH WH/JUBU/IA K TPAAYIIUM Iepe-
MeHaM, 0CO3HAaHUS UM HalpaBJIeHU pa3BUTHUS CBOEro rocyZiapcTBa U MUPOBOTO CO00IIe-
cTBa B 1esioM. MUHPopMaLoHHOe NpaBOCO3HAHKE U PAa3BUTHE COOTBETCTBYIOLIUX MPABO-
OTHOLIEHUH UMEKT BaXKHOe 3HadyeHHe MpPU NMOCTPOeHUM WHGOpPMALMOHHOIO 0OLiecTBa.
B o6siactu MHGOPMAMOHHON JeATeJbHOCTH U MHOPMAIMOHHBIX OTHOILIEHUN Ba)KHOH
3ajlauell mpaBa sIBJsIE€TCS BbIpabOTKA COOTBETCTBYIOLEH TEPMHUHOJOIUU. TOUHOCTb U OJ-
HO3HAYHOCTb TEPMUHOB U IMOHSAATUN MO3BOJISIET YeTKO CHOPMHUPOBATHL COJiep>KaHUE WH-
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CTUTYTOB MHQPOPMALMOHHOTO MpaBa U 00eCnedyuThb KyJbTYypy peryJUpoBaHHUs 0OLIeCT-
BEHHbIX OTHOLIEHUH B 3TOM cdepe [7, c. 14, 18].

Hecny4yaiino pasgen lII «CtpaTeruu pa3Butus nHGOpMaLMOHHOIr0 o61ecTBa B Poc-
cumickort @enepanuu Ha 2017-2030 roapi» npegycMaTpuBaeT B 1. 20, 3aKpenuBIIEM MPHU-
opuTeTHYIO Lesb CTpaTeruu, — co3iaHue yCa0BUM i1 popMupoBaHus B Poccuiickon Qe-
Jiepauyu ob1uectBa 3HaHUM. B noanyHkre “n” . 4 CtpaTteruu 3adpuMKCUpOBaHO onpe/eJie-
HUEe NOHATHA «00LeCTBO 3HAHUI» — 3TO 00ILEeCTBO, B KOTOPOM IIpeobJiajiaroliee 3HaYeHue
JUIS1 pa3BUTHUSA TPaXKJAAaHUHA, SKOHOMUKHU U TOCyJlapCTBa UMEIOT NOJIyYeHUe, COXPaHEHUE,
MPOU3BO/ICTBO U PAcCIpOCTPaHEHUE IOCTOBEPHOU HHPOPMAIUU C Y4€TOM CTpaTerunyecKkux
HallMOHa/IbHBIX NpuopuTeToB Poccuiickoit Penepanuu [1].

NHdopMaLiMOHHO-TEXHOJIOTUYECKUN YKJIaJ, pa3BUTHUS BCEro 4eJsioBedyecTBa Ipefo-
npeJesini MosiBJieHHe HOBbIX METO/I0B ylpaByieHus nHpopManueil. TeM caMbIM pa3BUTHE
MHQPOPMAIIMOHHBIX PeCypCOB BBILIJIO HAa KayeCTBEHHO UHOE COJepKaHue MeXJyHapo.-
HbIX, TOCY/JapCTBEHHbBIX U 00IeCTBEHHbIX OTHOIIEHUH B YCIOBUSX PACpOCTPaHEHUS MH-
dbopMaLlMOHHOW 3aBUCUMOCTHU. PesysbTaToM HHPOpMaUOHHON nepeTpaHcopMalvu
SIBUJIaCh BbIpabOTKa M peasiv3aliysi HOBbIX BU/I0B OJIUTHUK Pa3JIMYHOr0 YPOBHS — MEX/Y-
HapojHasi MHOpMalMOHHas MOJUTHUKA, FOCyJapCcTBeHHass MHPOpMallMOHHAas MOJUTHKA,
pervoHanbHas UHGOpPMalMOHHAsA MOJIUTHKA.

[TosiBeHre HHPOPMAIMOHHBIX Pa3HOBUJHOCTEN MOJUTHUKU B 3aBUCUMOCTHU OT cdep
pacnpocTpaHeHUs] UHPOPMALMOHHOTO BJIUSIHUA — BOEHHO-UH(POpPMaALlMOHHAsA MOJIUTHUKA,
obpa3oBaresibHass UHGOPMALMOHHAsS MOJMTUKA, 9KOHOMUKO-UHPOpPMaLlMOHHAS MOJMUTHKA,
MHPOpMalLMOHHAas NOJUTUKA B cdepe KyJbTypbl, MHGOpPMaLlMOHHAsA MOJUTHUKA B chepe
3lpaBOOXpaHeHns], UHPOpPMaLlMOHHAsA MOJIUTHKA B cpepe rocyJapCTBEHHOTO YIpaBJeHHs,
uHbOpMaLMOHHAs NMOJUTHKA B chepe NpodrIaKTUKU NpaBOHApYILIeHUH, UHOpMalMOHHAs
MOJIMTUKA B cpepe cpeACTB MacCOBOM UHOopMaluy, ”HPOpMaLlMOHHAs NOJUTHUKA U T.II.

MHoroypoBHeBble pa3HOBUJHOCTU UHPOPMALMOHHBIX MOJUTHUK MOBJHUSIJU HA CO3-
JlaHve HOBBIX aJallTUBHbIX K UHPOPMALMOHHOW cpepe UHCTUTYTOB (3JIEKTPOHHOE ToCy-
JlapCTBO, 3JIEKTPOHHOE NMPaBUTEJbCTBO, 3JIEKTPOHHAsA 3KOHOMHUKA, 3JIEKTPOHHOE MpaBo-
CyZiue, 3JIEKTPOHHbIE BbIOODHI, 3JIEKTPOHHOE 00pa30BaHMe, 3JIEKTPOHHBIA CIOPT U JpY-
ryve) JIeMCTBYIOIIMX B paMKax OOIIeCTBEHHbIX OTHOIIeHUN. Kakabli M3 06003HAaYEHHbIX
HaMHU MHCTUTYTOB UMEET CBOIO IieJib U 33JlauH, 00'bEKThI BO3/IEMCTBUSA, CYO'bEKThI peasu-
3alluy, IpaBOBble OCHOBBI PeTyJMpPOBaHUS, YCI0BUSA QYHKLIMOHUPOBAHUA U JIOJTOCPOY-
Hble MepPCHeKTUBbI CBOEero pa3BuTusi. OAHaKO, JeCTBUE 3TUX UHCTUTYTOB HEOJHO3HAYHO
B CMJIY OTCYTCTBHSA IOCYJapCTBEHHOTO OIbITAa UX HOPMAaTHUBHOTO CONIPOBOX/AEeHHA.

CnenyeT Takke OTMETHUTb, 4YTO B PoccMM akKTUBHO pa3BUBAOTCA U QYHKLMOHUPYIOT
pa3HooOpa3Hble rocy/lapCTBeHHble UHPOpPMALMOHHBbIE CUCTeMbI, HanpuMep: Pegepaib-
Hasl rocyjapcrBeHHass MHPopMalMOHHas cucteMa «HanuoHasbHbIM QOHJT aJrOPUTMOB
Y NporpaMM /JJisl 3J1eKTPOHHBIX BBIYUCAUTENbHBIX MalluH» [24], ®enepanbHas rocyjap-
CTBeHHas nHpopMaluoHHas cucrteMa «EQMHBIA perucTp HOpMaTHUBHBIX IPABOBbIX AKTOB,
Kacalol[Uxcsi TPOTUBOIENCTBUS TeppopuaMy» [25], ABToMaTu3MpoBaHHass MHPpoOpMaAIU-
OHHas CUCTeMa y4yeTa HEKOMMEpPYECKUX U PeJIMTMO3HbIX opraHusauui [3], ABToMaTU3U-
poBaHHas MHPopMalMoHHas cucteMa «MoHUuTOpUHT ['occaiiToB» [4] U Ap.

[IpensATcTBUEM Ha MyTHU Pa3BUTHUS UHPOPMAIMOHHBIX UHCTUTYTOB SIBJISIETCS HEro-
TOBHOCTb MeXaHM3Ma rocyZjlapcTBa K UX ONNTUMa/IbHO-Ka4yeCTBEHHOMY BHEJIDEHHUIO BO BCe
chepbl XKU3HEAEATENbHOCTH, HaJIMUMe 6apbepoB CBSI3aHHBIX C CHHXPOHU3aLUeN C COLH-
aJIbHOM [IeMCTBUTEJNIbHOCTbIO, HU3KHMI yPOBEHb NHPOPMALMOHHOTO MPaBOCO3HAHUSA Hace-
JIEHUS], a TAaKXKe BbICOKasl CTeNeHb BEPOSTHOCTU PA3BUTHS U PACHPOCTPAHEHUS pPa3/Iny-
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HbIX UHQOpPMaLMOHHBIX PUCKOB, B TOM 4HCJe U MeXJyHapoJHOro xapakrepa. Cienyet
OTMETUTDb, UTO POCCUMCKOE 3aKOHOJATEeJbCTBO He NpeJyCMaTpUBaeT JieraJbHOr0 Ollpe-
JlesieHns1 UHGOPMAMOHHOT'0 PUCKA M TEeM CaMbIM He pacKpbIBaeT COJep>kaHHe BeCcbMa
pacnpoCcTpaHEeHHOI'0 B COBPEMEHHBIX YCJI0BUAX sABJeHUA. CUUTaeM, YTO JAaHHbIM 3aKOHO-
JlaTeJIbHBIM Npo6es He0OX0JMMO YCTPAHUTh C LieJIbl0 ONpeZieJieHUs] HOPMaTHUBHOW CylIl-
HOCTHU JJAHHOTO SIBJIEHHUS, BbIsIBJIEHUS] 0COOEHHOCTEH, OCYLeCTBIEHUS TPAMOTHOW KBaJlu-
duKal Uy pUcKa U ero nocaeACcTBUM.

Mexay TeM, MHQOpPMaLlMOHHbIE PUCKA MOTYT HOCUTB IJ1I00aJbHbIN XapakTep. B pam-
kax /laBocckoro akoHoMuueckoro ¢opyma (World Economic Forum Global Risks Perception
Survey) mpoBOAWJIOCH MaclITabHOe HCCAe[oBaHHe B 00J1aCTH I106a1bHBIX pUCKOB. Co-
IJIaCHO KOHCOJIMJUPOBAaHHOMY MHeHMI0 B 2016 rojly BeAiyliMX MOJIMTUKOB, Y4€HbIX U NpeJ-
IpUHMMaTeJsield 6bl1a cCPOPMUPOBAHA KapTa IJ106aJbHBIX PUCKOB, IZle B Ka4eCTBe OJHOI0
M3 pacnpoCTpPaHEHHbIX PUCKOB OTMeYaeTCsl PUCK KHOep-3aBUCUMOCTH, a TaKxe KUbOep-
aTakax M c6oeB MHPOPMAIMOHHBIX CUCTEM. B paMKax uccie0oBaHUs NpOBeJeHa JeTalu-
3alMfl BCeX BblJleJIEHHbIX PHUCKOB, @ UMEHHO [JaHO YTOYHEHHUEe KaKJA0ro U3 HUx. PecrnoH-
JleHTaM ObLJI0 NIPe/iJIOKEHO BbIOpAaTh TPU TEHJEHIMH, KOTOPbIe SIBJISIOTCSA HauboJiee Bax-
HbIMU AJ11 GOPMUPOBAHMS MUPOBOr0 Pa3BUTHUsA B Oukaduive 10 seT. Puck kubep-
3aBUCHMOCTH HMMeJl YeThIpe, a He TPU TeHJEHLMU: paclpoCTpaHeHHe MeXIoCyJapCTBeH-
HbIX KOH(QJIMKTOB, KHbep-aTaky, 6e3paboTulia UJIU HeloJIHasl 3aHATOCTb HaceseHus, He-
u3BeCTHas (Hemnpejcka3yeMasi) TEH/eHLUS.

[lo pe3ysbTaTaM aHKeTUPOBAHUA NPOBEJEHHOr0 BcepoCCUMCKUM COXO30M CTPaxXoB-
IIMKOB, POCCUICKMM COI030M NPOMBILIJIEHHUKOB U IpeANpUHUMAaTesNeld U KpeJUTHBIM
pPEeUTHUHIOBBIM areHTCTBOM «3JkcrnepT PA» HauboJsiee 3HAYUMBIX POCCUMCKUX CTPaHOBBIX
PHCKOB O Tpexba/lJIbHOM 1L1KaJle, rjie 1 - HU3Kas CTeleHb PUCKa, a 3 — BbICOKas, HabJI10-
JIAI0TCA  CleAylolide [oKasaTesH, CBs3aHHble C MHPOPMALMOHHBIMU TEXHOJIOTUSAMHU:
MaHMUIyJIMpOBaHUEe CO3HAaHHWEM U OOLeCTBEHHBIM MHEHHUEM 4Yepe3 colHajibHble CEeTH —
2,3; CaHKIMOHHbIEe BOWHBI — 2; poO0OTH3AIMsI MUPOBOM 9KOHOMUKHU KaK GaKTOP CHIKEHMUS
KOJIM4eCcTBa paboyux MecT - 1,7; TexHosiorudeckue U UT-3kocucTeMbl BHE IPaBOBOTO I10-
Js1 Poccuiickoit ®enepanuu - 1,7 [18].

JkcnepThl BceMupHoro skoHoMudeckoro ¢opyma (BI®P) B exxerogHoMm jokaage BIO
«['1o6anbHble pUcku — 2018», KOHCTAaTUPOBA/IM yCUJIEHHE PUCKOB CBSI3aHHbIX C MHOpMaLU-
OHHBIMU TexHoJIorMsIMU. Ha TpeTbeM MecTe B ciMcKe BepoATHbIX yrpo3 2018 roza — kubepa-
TaKH, Ha Y4eTBEPTOM — MOLUIEHHUYECTBO U XUILeHUs B LUPPOBOM IpocTpaHCcTBe. Kak oTMeya-
eTcsl B JIOKJIa/le, 3a OC/Ie/JHHE NATh JIeT YACI0 KUOEPB3/IOMOB MOYTH Y/IBOUJIOCH: C 68 Ha 0/1-
Hy koMnaHuvwo B 2012 rogy go 130 B 2017-M. BoJIbILIMHCTBO aTak Ha KPUTUYECKU BaKHbIe
U CTpaTeru4yecKkyve CUCTeMbl He JOCTHUIJIM ycIexa — OJHAKO KOMOWHAL s OTAe/NbHbIX JJOCTHUT-
IIMX 1€/ aTaK Y pacTyllero 41cia NOoMbITOK TOBOPUT O TOM, YTO PUCKU BO3pacTaloT [16].

Ha 3acesanuu wo6uneitHoro 50-ro BcemupHoro skoHoMuueckoro ¢opyma 2020 r.
OblIM OTMedyeHbl MHPOPMALIMOHHO-TEXHOJIOTUYECKHEe PUCKH, yIpoXaloliue MUpY — Kube-
paTaky, MOLIEHHUYEeCTBO, KpaXa NepCOHa/IbHBbIX JAHHBIX, UCKyCCTBEHHBIA WHTEJIJIEKT.
[luppoBas 3aBUCUMOCTb MeHSIET XapaKTep MeX/[yHapo/JHO! U HallMOHa/JIbHOM 6e301acHo-
CTH, IOJHUMAs TPU HACYIIHBIX BONpOCA: KAaK 3allUTUTh KPUTUYECKU BAXKHYI0 UHPpa-
CTPYKTYpY, IOAJAepkKaTh 06LleCTBEHHbIE LIeHHOCTH U NPeJA0TBPAaTUTh 3CKa/lal U0 MeXTro-
CyZlapCTBEHHbIX KOHQPIUKTOB. LludppoBbie TEXHOJOIUU BCe yallle UCHOJIb3YIOTCA B aCUM-
MeTPUYHOM BOMHe, 03BOJISAS1 MaJbIM CTPaHaM U Herocy/AapCTBEHHbIM CyObeKTaM Hala-
JlaTb Ha 0OoJiee KpymnHble rocyJapcTBa. Bupychl, pa3paboTaHHble B KayecTBe KUOepopy-
KU, ObIJIM NOBTOPHO HCIIOJIb30BaHbl MPOTUBHUKAMM IOC/€ TOTO, KaK OHU ObIJIM BbINY-
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1leHbl B KUOepnpoCTpaHCTBO. KubepnpocTpaHCTBO CTa/I0 pacliMpeHHeM BOeHHOU chephl,
BbI3BaB HOBbIE TEXHOJOTHUYECKHE TOHKU BOOPYKeHUM [27, c. 65].

Cxokve KOHTHHEeHTa/bHble UHQOPMAaLlMOHHO-TEXHOJOTHYECKHEe PUCKHU OBLIU BblJe-
JieHbl sKkciepTaMu Astana club gas EBpasuu B 2020 roay, ¢ KOTOPbIMHA MOXKET CTOJIKHYTbCS
MerakoHTUHeHT. B onpoce puckoB 2020 roga npunsaau ydactue 1100 npodeccuoHalibHbIX
peCcroH/IeHTOB, BK/ItoYasi peiCTaBUTEIel KOMMEPYECKUX U TPAaBUTENbCTBEHHBIX CTPYKTYD,
MeXYHapOJHbIX OpraHu3alvi U OAaHKOB pa3BUTHS, HAYYHO-UCCJIeN0BATE/NbCKUX LEHTPOB
Y HeNpaBUTEJIbCTBEHHBIX OopraHu3anui. B Tone 10 noTeHI|Ma/IbHO ONACHBIX PUCKOB 5 Me-
CTO 3aHUMaeT PUCK — 060CTpeHUs1 60PbOBI 3a TEXHOJIOTUYECKOEe JOMUHUPOBaHue. CTpeM-
JIeHUe TOCyJJapCTB 00eClevYuTb CBOI KHOep6e30macHOCTh MpUBEAET K «TOHKe Kubep-
BOOPY>KEHHUI», KOTOpble HEM30EKHO OyAyT onpo6oBaHbl. CJ0KHBIM U HEMATepPHaJIbHbIN
XapaKTep HOBbIX TEXHOJIOTHUU OyJileT ¥ BIpeAb OpocaTh BbI3OB MEXAYHAapOAHOMY MOpPS /-
Ky. 3aKOHbI U MeX/IyHapOo/IHble COTJIallleHWs He CMOTYT MOJIHOCTbIO PEUIUTh MPOo6JEMBI,
BO3HMKaMWILUe B pe3y/bTaTe 3KCIOHEHUaJbHOTO Pa3BUTHUS MHHOBALMK U OTpPEryJupo-
BaThb UX BJHsIHUE Ha o611ecTBO [20, c. 47-48].

Heo6x01MMOCTb yCTaHOBJIEHUS MOJIOXKEHUN O pUCKax B cdepe MHPOPMALMOHHBIX OT-
HOLIEHUHN oTMeuaeTcsl B KoHuenuuu MHpopmaiponHoro kojaekca Poccuiickoit @enepanny,
NOAr0oTOBJIEHHAs: ceKTOpoM uHpopManmoHHoro npasa UI'Tl PAH B 2014 r. B yacTtHoCTH, B 0-
HOM U3 BapUaHTOB BHYTPEHHEHN CTPYKTYpbl MHPOPMALMOHHOTO KOJEKca MpeJjiaraeTcs pas-
Jies1 «06111Me nosioXkeHus 0 6e30MacHOCTH (pacnpejiesieHrue 06s13aHHOCTEN N0 06ecrneYeHUo
0€30MaCHOCTH U PUCKOB, npe3ymnuuu) [19, c. 163]. Ha Ha B3rJis, onpeaeseHre HHopMa-
[IJMOHHOT'0 PUCKA HYKJAeTCs B CyLeCTBEHHON NPOPabOoTKe 3aKOHO/IaTeJIeM Ha MpeIMeT HOp-
MaTUBHOI'O 3aKpeIlJIeHUsl ero CylleCTBeHHbIX NPU3HAKOB XapaKTepU3yKLIUX JaHHOe Hera-
THUBHOE siBJieHHe. [loslaraeM, 4TO 3aKOHOJATEb MOMHUMO JAePUHUIMU WHPOPMALMOHHOTO
pYcKa Jo/KeH 0003HAaUUThb PasHOBUJHOCTU NPOSIBJEHUN MHPOPMALMOHHOIO PUCKA; BO3-
MO>KHble HETaTUBHbIE NOC/IE/ICTBUS OT JAEWCTBUS PUCKA, YPOBHU PUCKA; 0OBEKTHI BO3JENUCT-
BUSI; CYObEKTbI PACpPOCTPAHEHUS] PHUCKOB, CYO'bEKTbI MpeAyNpexAeHUsl PUCKOB; Mepbl MO
npeaynpexJeHnI0 U NPOPUIAKTUKNA paclpOCTPaHEHUS] PUCKOB; OTBETCTBEHHOCTh 3a pac-
IpOCTpPaHeHHe PUCKOB; 00CTOATE/IbCTBA UCK/IIOYAIOIIEe OTBETCTBEHHOCTD 3a pacnpocTpaHe-
HUe PUCKOB. B 3aK0HO/aTe/IbHOM YCTaHOBJIEHMHU J@HHBIX 0COOEHHOCTEN pucKa OyZeT oTpa-
»KaTbCsl, B TOM YK CJIe TPOSIBJIEHHs IPEBEHTUBHOMU QYHKI[UU MTpaBa.

Henb3st 3a6b1BaTh, 4TO MHGOPMALIMOHHBIN PUCK PAaCIpPOCTPaHSET CBOE AEMCTBUE Yyepes
MHPOPMALMOHHYI0 (BUPTYa/ibHYI0) Cpe/ly U aKTUBUPYET CBOU HETaTHUBHbIE MOC/AE[CTBUS
B OOBEKTUBHOM [IeMCTBUTENBHOCTH (MaTepuasbHOM) Mupe. [IpaBo Hao60poT 06./1a/laeT
¢dbopMasbHO-0Ipe/ie/IeHHbIM PU3HAKOM, CBU/IETE/IbCTBYIOLIEM O €r0 MaTepUaJbHON OCHOBE,
TOYHOM 3aKpelJIeHUH pOPMYJIUPOBOK B TEKCTE M0JIOXKEHUIM 3aKOHOAaTe/IbHbIX aKTOB. O/lHa-
KO, CylecTBYeT UH($OpPMallMOHHO-IIpaBoBasi cpe/ia, 0becnevyrBarolasi IOBCEMECTHOE, eJUHO-
0o6pa3Hoe pacnpocTpaHeHUe NpaBa, yepe3 CUCTeMy QYHKIIMOHUPOBAHUS OTKPbIThIX UHPOD-
MalMOHHBIX 6a3 JaHHbIX, HanpuMep OPuLHaIbHBIA UHTEPHET-NIOPTAJI IPaBOBOU HHPOpPMa-
uuu (http://www.pravo.gov.ru/). U3 storo cieayet, 4YTO COBpEMEHHOMY MpaBy TpebyeTcs
ycoBeplleHCTBeHHass WHOpMallMOHHasA cpeja (MOAMKTKA), obecriedrBaroliass MOHUTOPHUHT
NPOSIBJIEHUSl U pacnpocTpaHeHHs MHOOPMaLMOHHBIX pUCKOB. KosiMyecTBeHHBIN MOKa3aTe b
pacnpocTpaHeHHs] HeTaTHMBHBIX NMOCAe[CTBUA UHGOPMAIMOHHBIX PUCKOB JOJKEH SIBIAATHCS
HMH/IMKATOPOM [/ CBOEBPEMEHHON KOPPEKTHUPOBKU 3aKOHO/IaTeJbCTBA HA NpeJAMET MUHU-
MH3aLMU U UCKJII0YEHHS] HOBbIX MHPOPMAIIMOHHBIX PUCKOB.

B cBfI3u c 3TUM, cuuTaeM Lesecoobpa3HbIM CO3/JaTh JABE B3aWMOJOMOJHSAOIINE TO-
CyJlapCTBEHHbIE CUCTEMBI, 0OecreyrBalOIMe MeXaHW3M NPEBEHTUBHOW QYHKIMM NpaBa —
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denepanbHas rocyfapcTBeHHass HHGOpPMalMOHHasA cucTeMa « MOHUTOpPUHT WHOpMaLH-
OHHBIX PUCKOB» — LleJib 0becrieueHre NOBbIIeHNs 3P PEKTUBHOCTH BbISIBJIEHHUS U Npeay-
NpeX/ieHHs pacnpocTpaHeHUs] WHPOPMALMOHHBIX PUCKOB, B 06J1aCTH QYHKIIMOHHUPOBA-
HUS MHPOPMALMOHHO-KOMMYHHUKALlMOHHBIX TEXHOJIOTMH Ha TeppuTOpuM Poccuiickoit
depepanuy; PenepanbHas rocyapcrBeHHast cucreMa «EAUMHBIA perucTp HOpMaTHBHBIX
IPaBOBBIX aKTOB, KACAKIUXCI MHPOPMAILMOHHOI'0 PAa3BUTUSA IOCYyAapCTBa» — LieJb 06ec-
neyeHHe aKTyalbHOH MHPOPMALMOHHO-IPABOBOM MOAJEDPXKKHU [JIeATEJbHOCTH CUCTEMBI
OpraHOB rOCYZAapCTBEHHOM BJIACTH, Kacawuielcsi HHPOPMaLMOHHOI0 Pa3BUTHUS rocyap-
CTBa, a TaKXKe BeJleHUE TEeMaTUYECKOr0 PerucTpa HOPMAaTHUBHBIX MPABOBBIX aKTOB B HH-
dopManmoHHo# chepe.

TakuM 06pa3oM, MOXKHO cJieJIaTh BBIBOJ| O TOM, YTO MPABO KaK PeryJsTop obliecT-
BEHHBIX OTHOUIEHWH HaXOJUTCS MOJ BO3JelcTBHEeM MHPOPMALUMOHHOW cdepbl, 0CI0XK-
HEHHOM pacnpocTpaHeHHeM pa3HOYPOBHEBBbIX MHPOPMAIMOHHBIX PUCKOB. [IpaBo Hyx/a-
€TCs B CBOEM COBEPIIEHCTBOBAHUH [IJISl YIIOPSAA0YEHUs CUCTEMbl HHGOPMAILMOHHBIX OT-
HOLIeHUH. KiloueBbIM HMHCTPYMEHTApUSIMM MOJIEPHU3ALMHM ITpaBa [JOJDKHA SBJSTHCS
IOpUJMYecKass TeXHHKAa B COYETAHUHU C JOCTKEHHUSIMU JPYTUX HANpaBJeHHUU HAyKH,
a TaKXe CO3/laHMe TOCYyZAapPCTBEHHBIX CUCTEM KOHTPOJIA MHPOpManMOHHOW chephl, Ha-
NpaBJIeHHbIe HA 00ecreyeHye IPeBeHTUBHON QYHKIMU IpaBa.

bu6simorpagudecku CIMCOK

1. Ykas [Ipesugenta P® ot 09 masa 2017 r. Ne 203 «O cTpaTeruu pa3BUTHUsI UHPOpPMaIMOH-
Horo ob6uiectBa B Poccuiickoit ®egepanuu Ha 2017-2030 roawl» // CobpaHue 3aKOHOJATeNbCTBA
Poccuiickoit ®egepannu. 2017. Ne 20. Ct. 2901.

2. Yka3 [lpe3uaenta P® ot 05 gekabps 2016 r. N2 646 «/JokTpuHa nHGOPMAIMOHHOHN 6e30-
nacHoctu Poccutbickoit Penepanun» // www.consultant.ru

3. ABTOMaTHU3MpOBaHHAsd UHPOPMAIMOHHAA CUCTeMa y4eTa HEKOMMEPYECKUX U PETUTrH03-
HbIX opraHusanui // https://www.portal.eskigov.ru/fgis/17

4. ABTOMaTH3UpOBaHHasA UHPoOpPMaIMOHHasA cucteMa «MoHuTopuHr ['occaiiToB» //https://
www.gosmonitor.ru/

5. Bauuso . JI. lludpoBusanus ynpaB/aeHUs] U 3KOHOMHUKH - 33/ia4ya 06lerocy/jlapcTBeHHas //
['ocymapcrBo u npaBo. 2018. Ne 2. C. 59-69.

6. bapanoB B. M. HaupoHa/IbHO-TrOCy1apCTBEHHBIH UHTEPEC KaK 00bEKT JeCTPYKTHBHOTO
BO3/IEMCTBUS MpaBa B YCJOBUAX rJobanusauuu // IlpaBoBoe mojie COBpeMEHHOW 3KOHOMHKH.
2015.Ne2 9. C.31-39.

7. bapanos B. M., bBapanoea M. B., AHoukuH C. U. UHpopMaLMOHHOE MPaBO U HUHPOPMALUOH-
HOe 00111ecTBO: ¢puocodpckre npobaemMbl B3auMmoaencTBus // @unocodus nmpasa. 2001. Ne 1 (3).
C.14-19.

8. bapaHos B. M., Tpogpumos B. B. [Ipo6yieMbl KOHBEPreHI[UU eCTeCTBEHHBIX, T'YMaHUTAPHBIX
HayK W NPAaKTHUK B TEXHUKE NMPABOTBOPYECTBAa coBpeMeHHON Poccuu (mocraHoBKa npob6semsl) //
['ocymapcTBeHHO-IIpaBoOBble UccaeaoBanus. 2020. Ne 3. C. 88-95.

9. BposkuHa A. A. TllpeBeHTuBHasA ¢yHKUusA npaBa // Opuguueckas Mbicab. 2011. Ne 3.
C.14-18.

10. Bopobwves C.M., Komapoe C.A. BiusiHne HHPOPMAI[MOHHO-IIPABOBOM MOJIMTUKH Ha IPaBoO-
CO3HAaHWE JIMYHOCTU B YCJOBUSX JeUCTBUSI UHPOPMAIMOHHOW 3aBHCUMOCTU: TEOPETUKO-
MpaBOBbIe ACNEKTHI: cTaThs // Opuaudeckas mbicab. 2020. Ne 2. C. 9-18.

11. Bopo6bbes C.M., Komapos C.A. HuBesiupoBaHHe TPAHCTYMAaHUCTUYECKUX UJlel TpaBOM: Teo-
pPeTUKO-TIPaBOBOM aHau3: cTaThs // Teopus rocymapcrsa u npasa. 2020. Ne 2, C. 52-78.

12. Bopo6ves C.M., Komapos C.A. [lpaBoBo¥ cTaTyC KubepdU3UYECKHUX CUCTEM: TEOPETHUKO-
MpaBoOBOe ocMbic/eHUe: cTaThs // Teopus rocyaapcrBa u npasa. 2020. Ne 1. C. 22-35.

45



Teopus rocyaapcTsa u npasa

13. Bopo6wes C.M., Komapoe C.A. Pucku B WHPOPMAIMOHHOW IIMBUJIM3AIUHU: TEOPETHUKO-
MpaBoBOe ocMbIcaeHue: cTaTbs // Teopus rocyaapctBa u npasa. 2019. Ne 3. C. 20-36.

14. Bopobves C.M., Komapos C.A. UndopMaTH3aLus U rocyapcTBEHHO-OpraHU30BaHHOe 06LIecT-
BO B GOpMallMOHHOM U3MepeHUU: cTtaThsl // Teopus rocysapcersa v npasa. 2019. Ne 4. C. 25-37.

15. Bopobwes C.M., Komapoe C.A. IlepexolHOe 3JIEKTPOHHOE TOCYAapCTBO B YCJOBUSAX QYHK-
UOHUPOBaHUA HUHOOPMALMOHHON (KHUOEpHEeTUYeCKOW) LMBUIM3ALMU: TeOpPETUKO-NPAaBOBOM
aHa/au3: ctaTbs // BecTHUK MOCKOBCKOIo rocyJapCTBEHHOIO0 OTKPbITOrO yHuBepcuTeTa. 2019.
Ne 1.C. 17-27.

16. B3®: camble cepbe3Hble I106a/bHble puckd 2018 roja cBsg3aHbl C KJIMMATOM U 3KOJIOTHEM.
[21exTpoHHBIM pecypc]. Pexxum goctyna: http://tass.ru/mezhdunarodnaya-panorama/4881075

17. [lanuyernko A. A. llpeBeHTHBHast GYHKIMs pOCCUMCKOrO NpaBa: aBToped. AUC. ... KAHJ. IOPUJ.
Hayk. HmwxHuit HoBropog, 2002. 23 c.

18. KitoueBble pUCKHU: T100a/JbHBIM U POCCUMCKUI B3rJ. [JJIEKTPOHHBIN pecypc]. Pexxum
nocrtyna: http: // www.raexpert.ru/researches/insurance/bsr_2017 /part2

19. Konuenuus UupopmannonHoro kozekca Poccubickont ®enepauuu // [log pen. U. JI. ba-
yuio. M.: Kanon-matoc, 2014. 190 c.

20. MexxnyHapoanbiit pertunr «Ton 10 puckoB s EBpasuu 2020». Actana, 2020. C. 6, 47-48.

21. Paodvko T. H, Toacmuk B. A. ®yHkuuu npasa: MoHorpadus. Huxxauit Hosropog, 1995. 106 c.

22. Tuxomupos IO. A. IlpaBo: NporHo3sl ¥ pucku: MoHorpadus. M., 2015. 240 c.

23. TuxoHos A. M. UHCTUTYT NIpeBeHIUU B CUCTEME POCCUICKOTO MpaBa: aBToped. AHUC. ... KAH[I.
opuA. Hayk. Kaszansb, 2019. 26 c.

24. ®epepanbHas rocyjapcrBeHHass UHopManMoHHas cucteMa «HanuoHanbHbIM GoHJ a-
FOPUTMOB U NPOTrpPaMM JJis 3JIEKTPOHHBIX BbIUMCJAUTENbHbIX MamuH» // https://www.digital.
gov.ru/ru/activity/govservices/infosystems/26/

25. ®epepanbHas rocyjapcTBeHHas WHboOpMalMOHHasA cucteMa «EAWHBIA peructp HopMa-
THUBHBIX MPABOBbIX aKTOB, KaCAIOIIMUXCA MPOTHUBOAENCTBUS Teppopuamy» // https://www.portal.
eskigov.ru/fgis/228

26. Xabpuesa T. A. lIpaBo nepen Bbi30oBaMU LMbPOBOH peasbHOCTH // ypHasl poccuickoro
npasa. 2018. N2 9. C. 5-16.

27. The Global Risk Report 2020. Geneva, 2020. 102 p.

Jnsa puTupoBanMs: Bopooves C.M.,, Komapos C.A. llpeBeHTHBHAsA GYHKIMS NpaBa B cucTeMe HHPOpMaIu-
OHHBIX pucKOB // Teopus rocysapctBa v npaBa. 2021. Ne 1 (21). C. 38-46.DOI: 10.47905/MATGIP.2021.21.1.004

Sergey M. Vorobyov*
Sergey A. Komarov**

PREVENTIVE FUNCTION OF LAW IN THE SYSTEM
OF INFORMATION RISKS

Annotation. The article provides a theoretical and legal analysis of the preventive
function of law, taking into account the existing growth of various information risks. The
authors believe that the law needs to be significantly adjusted in view of the existing im-
balance in the legal regulation of information relations and prevention of the spread of in-

* Vorobyov Sergey Mikhailovich, Professor of the Department of Theory of State and Law, International
and European Law, Academy of the Federal Penitentiary Service of Russia, Doctor of Law, Associate Profes-
sor. E-mail: sergey.vorobev. 78@inbox.ru

* Komarov Sergey Aleksandrovich, Scientific Director of the Law Institute (St. Petersburg), Professor of
the Department of Theory of State and Law, Institute of Law, Bashkir State University, Doctor of law, Profes-
sor. E-mail: svkomarov2008@yandex.ru.

46



Theory of State and Law

formation risks. The authors believe that ensuring the preventive function of law should
be associated with the improvement of legal technology and the active introduction of
new state information systems for monitoring information risks.
At the same time, this article reflects the authors ' subjective position on this issue.
Keywords: law, legal technology, information relations, information system, infor-
mation policy, information risks, preventive function of the law.

The new information component of the development of public relations involves re-
formatting and adapting various spheres of state and public life to information reality.
These circumstances are associated with a clash of interrelated realities - social, informa-
tional and legal reality. The information component currently takes precedence over the
rest of the types of reality we have designated. Information began to be considered as
a new source of regulation of the entire system of social relations, which makes the state,
society and law dependent on information.

According to 1. L. Bachilo, these processes of internal development of the state, taking
into account the growth of external challenges, are due to processes of a geopolitical scale,
problems of aggravation of the situation with information security. Power, politics, man-
agement, justice on the scale of the state and their unions on a planetary scale is in double
dependence on the general processes of globalization and, to a large extent, on the state of
the information sphere and information security [5, p. 62-63].

The development of information technologies contributed to a qualitative change in
the exclusive role of law in the regulation of public relations. The rapid pace of the increase
in the information technology process has an ambiguous effect on the entire mechanism of
action of law in general, thereby putting it in its essence in a "helpless" state in which law is
no longer able to systematically regulate and exercise legal influence over the information
sphere of public relations.

In the opinion of T. Ya. Khabrieva, the complexity of the legal impact on individual social
relations is associated not only with their specificity or limited rights of law, but with the lack
of digital technologies at the disposal of the state that provide the usual relationship between
normative and individual legal regulation [26, p. eleven]. In these conditions, the law does not
have the exclusive ability to timely modernize and adapt to the action of the information envi-
ronment. It loses its ability to regulate public relations, in which national-state and other inter-
ests can be violated, a legal "vacuum" is formed associated with the uncertainty of legal regula-
tion, which directly testifies to the imbalance and destructiveness of law.

Destructiveness is also present in the fact that modern Russian law "is not capable” of
creating in full the systemic prerequisites for the formation of national-state interests.
Meanwhile, law is one of the main tools, which is designed not only to protect national-
state interests, not to complicate their functioning, but also to open prospects for the
search and optimal consolidation, taking into account the development trends of the globa-
lizing world [6, p. 35, 37]. Protection of national and state interests is a very important area
for the entire system of Russian legislation in the context of information globalization. In
the era of development of information technologies, a real threat of destabilization of state
security can be created. Information technology is viewed as a new type of information
weapon used in modern information and hybrid wars. The polysystemic approach of the
Russian legislator, used by him in the main doctrinal documents, has consolidated the main
directions of protecting the security of the state.

So, in section III "Main information threats and the state of information security" of
the Information Security Doctrine of the Russian Federation, the existing information
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threats that undermine the information security of the Russian Federation are legislatively
enshrined, in particular:

- building up information and technical influence on the information structure for
military purposes from foreign countries;

- informational and psychological impact from the special services of individual coun-
tries to destabilize the internal political and social situation in the country;

- informational impact of terrorist and extremist organizations aimed at individual,
group and public consciousness;

- computer crime in the sphere of credit and financial sphere, connected with viola-
tion of constitutional rights and freedoms of man and citizen [2].

According to Yu. A. Tikhomirov, over the past decades, the topic of consequences and
risks caused by technical development has become one of the main topics in the system of
public communication. This fact can be considered as an indicator of the relationship of
modern industrial society to the products of scientific and technological progress and the
associated dangers, and on the basis of this to criticize the scientific and technological civi-
lization [22, p. 90].

The tendencies of various negative manifestations that threaten national and state in-
terests are systematically reflected in Russian legislation. At the same time, the pace of in-
formation technology is very high, there will always be a possibility of the emergence of
new "modernized" information threats, to which the law must resist and adapt in a timely
manner. The problem we are considering is very extraordinary and difficult for the science
of the theory of state and law due to its poorly studied and poorly studied, which we have
already paid attention to in our studies [10, 11, 12, 13, 14, 15].

The study of this issue by theorists of law makes it possible to reveal the features of
its action in the conditions of the modern information society, to develop new constructive
proposals for improving the legal technique and practice of its application. The latter direc-
tion is very important, because it contributes to the emergence, disclosure of new characte-
ristics of law, the development of modern methods of legal regulation and knowledge of
social relations, taking into account the information component.

The point is that the law should be maximally capable of effectively preventively in-
fluencing all kinds of realities of modern development. The legal impact of the law on the
information sphere of public relations is ensured through the implementation of the pre-
ventive function of law.

Legal impact is a category that characterizes the ways, forms, ways of influencing the
law on public relations. This is the implementation of legal principles, regulations, prohibi-
tions, prescriptions and norms in public life, the activities of the state, its bodies, public as-
sociations and citizens. The direction of influence is the result of knowledge of the needs of
social development, it is built in accordance with the legislative policy, which concentrates
these needs and transforms them into law. Functions of law are due to the social purpose of
the direction of legal impact on social relations [21, p. 27-28].

A.A. Danchenko defines the preventive function as a relatively isolated progressive
direction of homogeneous (homogeneous) impact on the social system, consciousness, will
and behavior of people, which is aimed at preventing violation of existing legal relations,
rights and legitimate interests of a citizen (their collectives and organizations), society and
the state as a whole [17, p. 11].

A.A. Brovkina, as an object of the preventive function of law in its most general form,
considers what it is aimed at, what is exposed in the process of preventing violation of ex-
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isting legal relations, rights, freedoms, legitimate interests of citizens (their collectives and
organizations), society and the state ... It should be noted that the special protection of the
preventive function of law primarily includes the life and health of citizens, political, eco-
nomic and socio-cultural human rights, ecology, property, public order and safety [9, p. 17].

According to Ya. I. Tikhonov, in the functional aspect, prevention is considered as
a direction of legal impact on social relations, within the framework of which the preven-
tion of illegal behavior is provided, as well as the forecasting of probabilistic risks of prom-
ising challenges and threats, with the development of model standards of optimal behavior
in problem situations [23, p. 11-12].

In our opinion, the preventive function of law should be considered in two interre-
lated meanings, as general and special in view of the diversity of the existing preventive
direction of law.

In a general sense, the preventive function of law is considered by us as a universal
direction of influence on the entire system of public relations, capable of promptly reacting
through the action of proactive measures of legal response, in terms of preventing the
spread of offenses and manifestations of negative risks that infringe on the protected inter-
ests and objects of state legal protection.

In a special sense, the importance of the preventive function of law is manifested in
its ability to build a system of legal response measures and adapt to a particular area of
social relations. In this regard, the preventive function of law in information relations will
be aimed at developing legal measures for prompt response in terms of preventing the
spread of information violations and various manifestations of information risks that in-
fringe on the protected interests and objects of state legal protection.

Modern technologies (digitalization, artificial intelligence, biogenomic developments,
etc.), which have filled social life, continue to actively develop and radically transform
many traditional spheres of public life (culture, economy, medicine, sports, etc.). Naturally,
for the law and the process of its formation, this is a kind of "challenge" (perhaps even
a "threat"), which must be answered by creating the same "technological” regulatory and
legal prescriptions, developing new models of legal regulation of modern social relations.
Such a convergent approach can be considered an objective given of the modern law-
making process, its technical and legal support [8, p. 92].

At the same time, society has not yet fully adapted and has positively perceived the
entire specific way of information life. The state of information freedom, permissiveness
contributes to arbitrariness and uncontrollability in the information environment. An im-
portant obstacle to negative information development should be an information and legal
culture that develops through law. The introduction of the population to the information
and legal culture should take place through a legal component capable of developing this
socially significant variety of culture and “mobilizing” all subjects interested in this process.
Formation of the foundations of information and legal culture is possible through obtaining
certain knowledge about all the available opportunities for the information and technologi-
cal development of society, improving the practical skills of obtaining, processing and using
information in social reality.

Obviously, one of the factors that can to a certain extent weaken the negative impact
on the human psyche of such changes in the way of life is the level of information readiness
of the individual for the coming changes, his awareness of the directions of development of
his state and the world community as a whole. Legal awareness of information and the de-
velopment of appropriate legal relations are important in building an information society.
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In the field of information activities and information relations, an important task of law is
the development of appropriate terminology. The accuracy and unambiguity of terms and
concepts makes it possible to clearly form the content of the institutions of information law
and provide a culture of regulation of public relations in this area [7, p. 14, 18].

It is no coincidence that Section III of the “Strategy for the Development of the Infor-
mation Society in the Russian Federation for 2017-2030" stipulates in Clause 20, which en-
shrines the priority goal of the Strategy - creating conditions for the formation of a know-
ledge society in the Russian Federation. In subparagraph "1" of clause 4 of the Strategy, the
definition of the concept of "knowledge society" is fixed - it is a society in which the acqui-
sition, preservation, production and dissemination of reliable information, taking into ac-
count the strategic national priorities of the Russian Federation [1].

The information-technological way of development of all mankind predetermined the
emergence of new methods of information management. Thus, the development of infor-
mation resources has reached a qualitatively different content of international, state and
public relations in the context of the spread of information dependence. The result of in-
formation re-transformation was the development and implementation of new types of
policies at various levels - international information policy, state information policy, re-
gional information policy.

The emergence of information policy varieties depending on the spheres of information
influence - military information policy, educational information policy, economic information
policy, information policy in the field of culture, information policy in the health sector, infor-
mation policy in the field of public administration, information policy in the field of prevention
offenses, information policy in the field of mass media, information policy, etc.

Multilevel varieties of information policies have influenced the creation of new institu-
tions that are adaptive to the information sphere (e-government, e-government, e-economy,
e-justice, e-elections, e-education, e-sports, and others) operating within the framework of
public relations. Each of the institutions we have designated has its own goal and objec-
tives, objects of influence, subjects of implementation, legal framework for regulation, con-
ditions of functioning and long-term prospects for its development. However, the operation
of these institutions is ambiguous due to the lack of state experience in their regulatory
support.

It should also be noted that various state information systems are actively developing
and functioning in Russia, for example: the Federal State Information System "National
Fund of Algorithms and Programs for Electronic Computers" [24], the Federal State Infor-
mation System "Unified Register of Regulatory Legal Acts Relating to Counteraction terror-
ism" [25], Automated information system for registering non-profit and religious organiza-
tions [3], Automated information system" Monitoring of Gossites" [4], etc.

An obstacle to the development of information institutions is the unpreparedness of
the state mechanism for their optimal and high-quality implementation in all spheres of
life, the presence of barriers associated with synchronization with social reality, a low level
of information legal awareness of the population, as well as a high degree of probability of
the development and spread of various information risks, including number and interna-
tional character. It should be noted that Russian legislation does not provide for a legal de-
finition of information risk and thus does not disclose the content of a phenomenon that is
very widespread in modern conditions. We believe that this legislative gap must be elimi-
nated in order to determine the normative nature of this phenomenon, identify the fea-
tures, and implement a competent qualification of risk and its consequences.
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Meanwhile, information risks can be global in nature. The Davos Economic Forum
(World Economic Forum Global Risks Perception Survey) conducted a large-scale study in
the field of global risks. According to the consolidated opinion of leading politicians, scien-
tists and entrepreneurs, a map of global risks was formed in 2016, where the risk of cyber
addiction, as well as cyber attacks and failures of information systems, was noted as one of
the common risks. Within the framework of the study, a detailing of all the identified risks
was carried out, namely, a clarification of each of them was given. The respondents were
asked to select three trends that are most important for shaping world development in the
next 10 years. The risk of cyber addiction had four, not three trends: the spread of inter-
state conflicts, cyber attacks, unemployment or underemployment, an unknown (unpre-
dictable) trend.

According to the results of a survey conducted by the All-Russian Union of Insurers,
the Russian Union of Industrialists and Entrepreneurs and the Expert RA credit rating
agency of the most significant Russian country risks on a three-point scale, where 1 is a low
degree of risk, and 3 is a high degree, the following indicators are observed related to in-
formation technologies : manipulation of consciousness and public opinion through social
networks - 2.3; sanctions wars - 2; robotization of the world economy as a factor in reduc-
ing the number of jobs - 1.7; technological and IT ecosystems outside the legal framework
of the Russian Federation - 1.7 [18].

Experts of the World Economic Forum (WEF) in the annual report of the WEF "Global
Risks - 2018", stated the increasing risks associated with information technology. Cyberat-
tacks are in third place in the list of probable threats in 2018, and fraud and theft in the dig-
ital space are in fourth place. According to the report, over the past five years, the number
of cyber hacks has almost doubled: from 68 per company in 2012 to 130 in 2017. Most at-
tacks on critical and strategic systems have not been successful - however, the combination
of individual successful attacks and a growing number of attempts suggests that risks are
increasing [16].

At the meeting of the 50th anniversary of the World Economic Forum in 2020, infor-
mation technology risks threatening the world were noted - cyber attacks, fraud, identity
theft, artificial intelligence. Digital addiction is changing the nature of international and na-
tional security, raising three pressing questions: how to protect critical infrastructure,
uphold social values, and prevent the escalation of interstate conflicts. Digital technologies
are increasingly being used in asymmetric warfare, allowing small countries and non-state
actors to attack larger states. Viruses designed as cyber weapons have been reused by ad-
versaries after they have been released into cyberspace. Cyberspace has become an expan-
sion of the military sphere, causing a new technological arms race [27, p. 65].

Similar continental information technology risks were identified by Astana club ex-
perts for Eurasia in 2020, which the mega-continent may face. The 2020 Risk Survey cov-
ered 1,100 professional respondents, including representatives from commercial and gov-
ernment agencies, international organizations and development banks, research centers
and non-governmental organizations. In the top 10 potentially dangerous risks, the 5th
place is occupied by the risk - an aggravation of the struggle for technological dominance.
The desire of states to ensure their cybersecurity will lead to a "cyber arms race"”, which
will inevitably be tested. The complex and intangible nature of new technologies will con-
tinue to challenge the international order. Laws and international agreements will not be
able to fully solve the problems arising from the exponential development of innovations
and regulate their impact on society [20, p. 47-48].
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The need to establish provisions on risks in the field of information relations is noted
in the concept of the Information Code of the Russian Federation, prepared by the informa-
tion law sector of the Institute of Geology and Problems of the Russian Academy of Sciences
in 2014. In particular, in one of the options for the internal structure of the Information
Code, the section “General provisions on security (distribution of responsibilities for ensur-
ing safety and risks, presumptions) [19, p. 163].

In our opinion, the definition of information risk requires significant elaboration by
the legislator for the normative consolidation of its essential features characterizing this
negative phenomenon. We believe that in addition to the definition of information risk, the
legislator should designate the types of manifestations of information risk; possible nega-
tive consequences from the action of risk, levels of risk; objects of influence; subjects of
spreading risks, subjects of preventing risks; measures to prevent and prevent the spread
of risks; responsibility for the spread of risks; circumstances excluding liability for the
spread of risks. The legislative establishment of these features of risk will be reflected, in-
cluding the manifestation of the preventive function of law.

We must not forget that information risk spreads its effect through the information
(virtual) environment and activates its negative consequences in the objective reality (materi-
al) world. On the contrary, the law possesses a formally definite sign, testifying to its material
basis, to the exact consolidation of formulations in the text of the provisions of legislative acts.
However, there is an information and legal environment that ensures a widespread, uniform
distribution of law through the system of functioning of open information databases, for exam-
ple, the Official Internet Portal of Legal Information (http://www.pravo.gov.ru/). It follows
from this that modern law requires an improved information environment (recharge) that
monitors the manifestation and spread of information risks. The quantitative indicator of
the spread of negative consequences of information risks should be an indicator for timely
adjustments to legislation to minimize and exclude new information risks.

In this regard, we consider it expedient to create two mutually complementary state
systems that provide a mechanism for the preventive function of law - the Federal State
Information System "Monitoring of Information Risks" - the goal of increasing the effi-
ciency of identifying and preventing the spread of information risks in the functioning of
information and communication technologies in the Russian Federation; The federal state
system "Unified Register of Regulatory Legal Acts Concerning the Information Develop-
ment of the State" is aimed at providing up-to-date information and legal support for the
activities of the system of public authorities related to the information development of
the state, as well as maintaining a thematic register of regulatory legal acts in the infor-
mation sphere.

So, we can conclude that law as a regulator of public relations is under the influence
of the information sphere, complicated by the spread of multi-level information risks. The
law needs to be improved to streamline the system of information relations. The key tools
for the modernization of law should be legal technology in combination with the achieve-
ments of other areas of science, as well as the creation of state control systems in the in-
formation sphere, aimed at ensuring the preventive function of law.
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H.®. Bopo6beB®, YK 340
B.B. HeBckuit™ DOI: 10.47905/MATGIP.2021.21.1.005

0 NPOTUBOPEYUAX MEXKIY HOPMAMH MOPAJIH
1 HOPMAMH [IPABA B COBPEMEHHOM

POCCHUICKOM 3AKOHO/JATEJ/ILCTBE BOOBILIE

1 B YTOJIOBHO-UCHOJIHUTEIbHOM 3AKOHO/IATEJIBCTBE -
B OCOBEHHOCTH

AHHOmMayus. B cmamve paccmampugaiomcst npo6aembl 0mpaj;ceHust 8 HOpMax
Y20/108HO-UCNO/THUMEALHO20 NPpAa8a mpebo8aHull MopaJu, packpul8armMcsi Npomueo-
pevusi HopmMamu Mopaau U HOpMamu npasa, Ha NPAKMU4YeCKUx npumepax 060CHO8bI-
saemcs Heo6x00uMocms HpAeCcmMeeHHOCMU 3akoHodamesbcmea. Aemopbel obpawa-
oM 8HUMAHUE HA NPUOPUMEMHOCMb HOPM MeXCAYHApoOHO20 npasa 8 pezy/uposa-
HUU yes020 ps10a obujecmeeHHblX OMHOWEHUl, CYy65eKmoM KOmopblX s68/50mcsl He-
cosepuleHHO1IemHUe 2paxcoaHe.

B cmamve codepacamcs KoHkpemHble nped10H#ceHUs1 N0 ONMUMU3AYUU Ppoccull-
CK020 304KOH00ame16cmaa nNo UcnpasAeHur) Heco8epuleHHOAeMHUX 2Pa*COaH.

Knawueswle cao8a: Hopmbl npasa, HOPMbL MOPAIU, Y20108HO-UCNOJTHUMEALHOE
3aK0HO0amenbCcmeo, ocyx*c0eHHble, HecosepuleHHOAemHue, MexcdyHapodHoe npaso,
ao0MUHUCMpayus.

B npeapigyiiel Hallel craTbe ObLIM MPOaHAJU3WPOBAaHbl UCTOYHUKM NpaBa, pery-
JIMpYolliMe oOIleCTBeHHble OTHOIIeHUs B cpepe HCNOJHEHUs HakKasaHUM Poccuiickoi
denepanuy ¢ TOYKH 3peHUs] UX COIJIACOBAHHOCTU U 3QPEKTUBHOCTH [2].

B naHHOU cTaTbhe OYAYT pacCMOTPEHBI 00LIHe U 0COOEHHbIe BONPOCHI COOTHOLIEHHUS
HOpPM MpaBa U MOpa/id B CUCTeMe HOPMAaTUBHOTIO peryJMpOBaHUs OOLIeCTBEHHbIX OTHO-
LIIeHWH Ha IpUMepe YyroJI0OBHO-UCIIOJHUTENbHOTO 3aKOHOAATEe/IbCTBa.

Yame Bcero, Korja peyb 3aX0JUT O NPOTHUBOPEYUAX MeXJy HOpPMaMH MoOpaJu
M HOpMaMHM NpaBa, IPUBOJAUTCA NPUMeEpP NMPOTUBOPEYUS MeXKJAYy HOPMOW MOpaJH, OCyXK-
Jlaloleil yOMMCTBO, ¥ HOpMaMU NpaBa, NpeAyCcMaTPUBAKOUIUMHA CMepPTHYI0 Ka3Hb. Ho Ha
CaMOM /[ieJie TaKUX IPUMEPOB, U JOBOJIBHO MHOTO, MOXXHO OTBICKATh He TOJIbKO B YTOJIOB-
HOM 3aKOHO/ZIaTeJIbCTB, HO U B [IPYTUX O0TPac/Igx COBpeMeHHoro npasa Poccum.

[IoHAAITHO, YTO Ha/JMYKe NOAO0OHBIX MPOTUBOPEYNN HETaTHBHO CKa3bIBAaeTCs Ha Mpa-
BOBOM DPEryJIMPOBaHUM COOTBETCTBYIOLIUX OOLIeCTBEHHbIX OTHOLIEHUH, HO [iJIs1 OTHOLle-
HUH B chepe UCNOJIHEHUS YrOJOBHBIX HaKa3aHUM TakKoe siBJieHMe MOXKeT ObIThb HauboJiee
YyBCTBUTEJIbHO. B MecTax 3ak/itoueHUs HaXOAATCS JI0AU U3HA4YaJIbHO aMOpaJibHble, eCJIU
OHHU OBbLJIM OCYXJeHbl 3aKOHHO. KoHeuHO, ux 6e3HPaBCTBEHHOCTb pa3yinvyHa. OgHo Aeso —
yMBILIJIEHHOE YOUKICTBO, [pyroe — Kpaka NpecJoBYTOr0 MellKa KapTOIIKHU UM COBepIle-
HUe MPeCTYIJIEHUS 110 HEOCTOPOKHOCTU. HO MMeHHO Takue /11011, KaK IOKa3bIBaeT Npak-
THKa, JIMIIMBIIKUCh CBOOO/Ibl, CTAHOBATCH BeCbMa PaHMMbIMU K HeCpaBeAJNBOCTH, KOTO-
pad coBeplIaeTCd 10 OTHOILIEHUIO K HUM. U, ec/in OTHOLIEHHSA € TAKMMH 3aKJ/I0YE€HHBIMU
He yacCTCd NOCTPOUTH Ha JJOBEPUH, TO HET CMBbICJIA BECTH peyYb O KaKUX-TO MOJIOKHUTEJb-
HBIX pe3yJIbTaTax B JieJie ux ucnpasiaeHnusa. 0co06eHHO 3TO KacaeTcs Npo6JieM BOCIUTAHUA
OCYK/IeHHbIX HECOBEPUIEHHOJIETHUX B BOCIIUTATEIbHbIX KOJIOHUSIX.

* Bopo6bes Hukoaati ®edoposuy, noneHT Kadeapnl «Teopus nmpaBa, UICTOPUS MpaBa U MeXIyHapOgHOe
npaBo» lOpuandeckoro uHcTuTyTa Poccuiickoro yHuBepcuTeTa TpaHcnoprta (MUHWT), kanauaaT opugnde-
CKUX HayK, 3acay:keHHbIH opucT Poccuiickoit @enepaunu. E-mail: nivo49@yandex.ru

** Hesckuil Baadumup Bacuivesuy, KaHAUAAT IOPULUIECKUX HAYK.
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O4eBHUAHO, YTO CIPaBEMJIMBOCTb AOJKHA HUCXOAUTb KaK OT HOPM IIpaBa, peryJu-
PYIOIIUX OTHOLUIEHUS B cdpepe UCNOJTHEHUA HaKa3aHUM, TaK U NPOABJIATHCA B JeWCTBUAX
COTPYZHHUKOB, HENOCPEACTBEHHO MCIOJHAWIIUX HaKa3aHWe M 3aHUMAIOLUXCA BOCIUTA-
TeJIbHOU paboTOH.

[IpoTHBOpeYre HOpM IpaBa HOPMaM MOpPAJIM MOXKeT NPOABJIATbLCA B PAa3/JIMYHbIX Ba-
puaHTax. M B nepBylo odepe/b, Ha HAll B3rJIA[, pedb UAET 0 YETKOCTU U ACHOCTHU COZep-
»KaHUA NPaBOBbIX HOPM. [lo3TOMy npaBoMepHa, HA Hall B3IJIAJ, IOCTAHOBKA BoIpoca 00
OTBETCTBEHHOCTH B TAaKOM CUTyallMU 3aKoHojaTe . Eciu mpaBoBble HOPMBbI NMUINYTCA
TaK, YTO OHU MOTYT OBbITh UCTOJIKOBAHbI 10-Pa3HOMY, TO OH IIOCTyNaeT aMopaJsibHO. Takxe
aMOpaJIbHO MOCTYINaeT 3aKOHOAATeJ b, KOT/ia OCTaBJIsIeT He YperyJMpOBaHHbIMU BaKHeH-
IIMe /11 BOCIIUTATeJbHOM paboThI C OCYXKAEHHBIMH BOIIPOCHI.

M B 3TOM m/1aHe K yroJI0BHO-UCIIOJHUTEJNbHOMY 3aKOHOAATebCTBY Poccuiickoit Pe-
Jlepalii MOXKeT ObIThb Mpe/’bsIBJIEHO HEMaJIO NPeTeH3UH.

Hanpumep, coBepiieHHO HenOHATHA 4. 1 ¢T. 10 Yro/10BHO-UCIIOJTHUTEJNIBHOTO KOJIEK-
ca PO (panee - YUK POD), rae peub ugeT o npaBax, CB060Jax U 3aKOHHbIX HHTepecax ocy-
KJeHHbIX. BO3HMKAT BONIPOCHI B 3TOU CBA3H.

Bo-nepBbIx, a IpaBa U CBOOOAbI MeX/Y COO0M HUKAK He CBSI3aHbl?

Bo-BTOpbIX, He MeHee HMHTEPEeCHO Y3HaTb, YTO IOJApa3yMeBaeTCA I0J TePMHUHOM
«CBOOO/IbI 3aKJIOUEHHBIX» — 3TO O YEM peyb?

B-TpeTbUX, a UTO TaKOe «3aKOHHble UHTepechbl»? [IpakTuyeckre pabOTHUKHU He IO-
HUMAaIOT CYyTH 3TUX BbIpakeHUU. MoxkeT ObITh, 3P deKTHUBHee U JOCTyIHee OblJI0 Obl BECTH
peyb 0 NpaBax, 003aHHOCTAX U OTBETCTBEHHOCTH OCYX/ eHHbIX?

['naBa 15 (cT. 109-119) YUK P® [1] Ha3biBaeTcsa «BocnuTaTesbHOe BO3/ieICTBUE Ha
OCYK/IEHHBIX K JIMLIeHUI0 cB060/bI». [Ipu 3TOM 4. 1 cT. 110 «OcHOBHbIe GOPMbI U METO/bI
BOCIIATATEJbHOW pabOThl C OCYyJ€eHHBIMU K JIMIIEHUIO CBOOObI» Nepeyuc/isaeT: HpaBCT-
BEHHOe, IPpaBOBOE€, TPYZA0BOe, pU3NYecKoe U MHOe BocnuTaHue. Ho, Bo-lepBbIX, He MOHAT-
HO - rze ¢opMbl, a rje MeTo/bl. BO-BTOpBIX, B 60JIbIIMHCTBE BOCIUTATEAbHbBIX KOJIOHUHI
IPOU3BOAUTE/IbHBIA BOCIUTHIBAIOLWN TPy, 3anpelieH. B-TpeTbHX, NOHATHE HPABCTBEH-
HOI'0 BOCIIUTAHUSA TAKXKe He PaCKpbITO.

B ykasaHHOU rJjiaBe YToJIOBHO-UCIIOJHUTENbHOTO KoJiekca Poccuiickoit ®egepauuu
npeJIpUHATA NONbITKA PACKPbITh COJiepKaHUe BOCIUTATEIbHOU paboThl C OCYKAE€HHBIMU
K JIMIIEHHIO CBOOO/BI B 11€JI0M, ONIpe/leINTh e€ OCHOBHbIe GOPMBbI U METO/bI.

Tak, cornacHo ct. 109 «BocnuTtaTesibHas paboTa € OCyKJeHHbIMU K JIMLIEHUIO CBO-
6oabl» YUK PO, oHa HampaB/jieHa Ha UX UcCHpaBjieHHMe, GOPMUPOBAHUE Y OCYXK/JEHHbIX
YBOXUTEJBHOTO OTHOLIEHUSA K 4YeJIOBEKy, 0011eCcTBY, TPYAy, HOpMaM, IpaBuJaM U TpajHu-
[IMAIM 4eJI0Be4YeCKOro OOIeXUTHs], Ha MOBbILIEHHEe UX 06pa30BaTeJbHOr0 U KyJIbTYPHOTO
ypoBH4 [1]. Ho yka3zaHHOe moJioxeHue, 110 HallleMy MHEHMUIO, COZEPKHUT LeJbli psAJ HeJoC-
TaTKOB.

Bo-nepBhIx, cofiepKaHHe BbIpaXKeHUS1 «BOCIIMTATebHas paboTa» He pacKpbITo. Peub
cpa3y UAET 0 TOM, Ha YTO HalpaBJ/eHa 3Ta paboTa, HO He CKa3aHo, YTO COO60M 3Ta paboTa
IpesCTaBJsET.

Bo-BTOpBIX, cofepxaHue raBbl 15 ykazaHHoro Kozekca He BblaesisseT 0COOEHHO-
CTeH BOCIIMTAHUA PAa3HbIX KaTerOPUHU OCY>KIEHHBIX, HAIpUMep B 3aBUCUMOCTHU: OT BO3pac-
Ta, OT KOJIMYeCTBa CyJUMOCTeH, noJia. bosiee Toro, kauecTBO BOCIUTATEbHOW paboThI 3a-
BUCHUT TaKXe U OT TOTO, YYUTHIBAKOTCA JIM IIPU 3TOM OCY>KJEHHbIE C OTKJIOHEHUAMHU B IICHU-
XUKe, CTpajialollife pasJIMYHbIMU 3a00/IeBaHUAMH, NpPUHAJJIexallue K TOW WJIA UHOHU
IrPYNIMPOBKe WKW He NpUHAJJIexallde HA K OZJHOW, BOCIIMTBIBAJIMCH JIM OHU JI0 OCYXKJe-
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HUA B [IeTCKHUX JIOMax U Ap. Bce 3Tu BaxkHelIIMe aclleKThl BOCIUTAHUA OCTAJIUCh BHE N0JIA
3peHus 3aKOHOAaTesl.

B-TpeTbux, pasBe GOpMUPOBAHUE Y OCYKJEHHBIX YBAXKUTEJbHOI0 OTHOILEHUS K Ye-
JIOBEKY, 0011eCTBY, TPYAy, HOpMaM, IpaBU/aM U TPaJULMAM YeJI0BEeYeCKOro OOIeXUTHS,
NOBbILIEHHME UX 00pPa30BaTe/bHOIO U KYJIbTYPHOI'O YPOBHS He ABJISIOTCA COCTaBHOM 4a-
CTBIO UCIIPABJIEHUS OCYXJEeHHOI0?

[loslaraem, B 3TOM CBA3H, UTO COJZlep>KaHMe BBIPXKEHUA «MCIPaBJIeHHe OCYXKJeHHbIX»
B4Y.1 cT.9 YUK PD He KOHKpPETHO U NPAKTHUYECKUMU PabOTHHUKAMH He BOCHPUHHUMAETCS.

B rnaBe 15 YUK P® «BocnuTaTesbHOe BO3/EWCTBHE HA OCYXKJEHHbIX K JIMILIEHUIO
CBOOO/bI» HET HHU CJIOBA O HeCOBeplLIeHHOJIeTHUX. «BocnuTaHue» ocyXJAeHHbIX pa3Jiny-
HbIX KaTeropuil poCCUMCKUX I'paxk/aH (HecoBeplleHHOJIeTHUX — B MIEPBYI0 o4epe/ib), KaK-
TO CBSI3aHO C UX «MCIPABJIEHUEM», UJIU 3TO ONATH NMycThbie Gppasbl?

B riaBe 17 YUK P® «OcobeHHOCTH UCIIOJIHEHUS HaKa3aHUSA B BU/E JIMILEHUS CBO6O-
Jibl B BOCIIUTATEJbHBIX KOJIOHUAX» (CT. cT. 132-142) OTCYyTCTBYET CTAaThsl O BOCIUTATE/b-
HOM paboTe ¢ HecoBeplleHHOJIeTHUMHM [1]. [IpakTuka nokasblBaeT, YTO BOCHUTBIBAIOT
TaKXe MPOU3BOAUTEJbHbIN TPY/J, PEXXUMHblE MepONPUATUS, 06pa30BaTeJbHbIN NMPOLECC
B [ITY u mKoJie, noBeseHue COTPYAHUKOB U Ap. Mexay TeM, B COOTBETCTBYIOLIUX HOpMaxX
YUK P® kpuTepuu BocnuTaTe/IbHOM paboThl C HECOBEPILIEHHOJIETHUMU OTCYTCTBYIOT.

TakuM o6pasom, Liesbld psAJ BaXKHEHUIIUX NPp06JieM, CBA3aHHBIX C BOCIIUTAaHUEM OCY-
YKJeHHBIX, 110 CYTH, IPOUTHOPHUPOBAHBI 3aKOHOJaTeJIEM.

['oBOpAA 0 HPAaBCTBEHHOCTH 3aKOHOJATEJIbCTBA, HeJb35l 000MTH U C/IeJyOLIyI0 POo-
61eMy.

B KonBennuu OOH «O mpaBax pebeHka» [16] 4eTKo BblZeisIeTCS 3allMTa MpaB NAITU
KaTeropuil HecoBeplleHHOJIETHUX: 06l1Me npaBa pebeHka (cT. cT. 1 - 22); npaBa HecoBep-
IIEHHOJIETHUX, JIMILIEHHbIX CBOOOBI (ILI. «C» U «J» CT. 37); mpaBa HeCOBEPILIEHHOJIETHHUX, N10-
Jl03peBaeMbIX U OOBUHSIEMBIX B COBEpLIEHUH NpecTyIieHuH (1. «6» cT. 37 u cT. 40); npaBa
HeCcOBepUIeHHOJIETHUX, SIBUBLIMXCS KePTBaMU JOObIX BUJOB MpeHeOpexeHus, IKCIIya-
TalMU WJIU 3J1I0yNOTpebJIeHUs, IBITOK WX JPYTUX KeCTOKHUX, Oecye/lOBeYHbIX UM YHHU-
KAIOIIUX JOCTOMHCTBO BHJIOB OOpallleHHs, HaKa3aHUs WJIM BOOPYKE€HHbIX KOHQPJIHUKTOB
(cT. cT. 38 1 39); npaBa HENMOJIHOLLEHHBIX B YMCTBEHHOM WJIM GU3NYECKOM OTHOILEHHUH Jie-
Tel (cT. 23).

Opnako B KoHctutyuuu PO, YK PO, YUK PO, B 3akoHO1aTe/IbCTBe Cy6beKTOB PD
3THU KaTeropuu HeCOBepPILIEHHOJIETHUX OTCYTCTBYIOT U, eCTECTBEHHO, HU O KaKOM COOTBET-
CTBYIOLIel paboTe C KaXK/J0¥ U3 HUX, a TeM 60JIe€e C KaXK/IbIM OCY>K/IEHHBIM B OT/€JIbHOCTH,
peyb He UJeT.

CnefoBaTe/IbHO, MOXXHO TOBOPUTb O CepPbE3HOM Ipobesie POCCUMCKOro 3aKOHOJa-
TeJIbCTBA B IaHHOU cdepe.

JlocagHo U TO, 4YTO B CAMHUX KOJIOHUAX CUTyallus 10 CPAaBHEHUIO C COBETCKHM IepHo-
JIOM He TOJIbKO He YJIy4IIWJIach, HO, HA0060poT, oTKaTuack K XIX Beky. BoT kak nogo6Hoe
onuceiBan Pénop MuxansoBuu [loctoeBckuii: «/la U mocMOTpUTE, COPOA-TO KaKou-c!
VHOV M3 KaHTOHHWCTOB, APYTON U3 YEPKeCOB, TPETUU M3 PACKOJIBHUKOB, YeTBEPTHIX Ipa-
BOCJIaBHbIM MY>XMUOK, CEMBIO, IeTel MUJIbIX OCTABUJI Ha POJUHE, IATHIN XU/, IEeCTOH Lbl-
raH, ce/lbMOM HeU3BECTHO KTO, U BCe-TO OHHU JIOJDKHBI Y>)KUTbCS BMeCTe BO YTO Obl TO HU
CTaJI0, COTJIACUThCA APYT C APYTOM, eCTb U3 OJHOM YallKH, CIaTh HAa OJHUX Hapax. /Jla 1 Bo-
JIA-TO KaKafd: JIMIIHUK KYCOK MOXXHO CbheCTb TOJIBKO YKPaJKOH, BCAKUH TpoLl B CalloOru
NpATaThb, U BCe TOJBKO U €CTh, YTO OCTPOTr Ja OCTpOr... [loHeBo/ie fypb NOUAET B TOJIOBY»
[5, c. 41]. Y ceroiHA B KOJIOHUSAX U C/1€[ICTBEHHbIX U30JIITOpPAx — BCe B OJHOU Kyue.
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KpoMe Toro, npuMeHUTENbHO K HECOBEPUIEHHOJIETHUM, OTOBIBAIOLIMM HaKa3aHUS
B BOCIIUTATEJbHBIX KOJIOHUAX Poccuu cerosiHs, He06X04MMO AONOJHUTD CJIeyOUMM: B O/I-
HOM KOJIOHMU BMeCTe OTObIBAIOT HaKa3aHHWe HeCOBepIlIeHHOJIETHUE C OJHOMH, AByMs, Tpe-
Msl, 4eTbIpbMs U NATbIO cyguMocTaMH (¢ 09.03.2001 r. oTMeHeHbl KOJIOHUM AJisl HECOBEP-
IIEHHOJIETHUX O0ILlero ¥ yCUJIEeHHOT0 BHU/I0B PEXMMa, B KOTOPBIX 3THU KaTeropuu oToObIBa-
JIU HakasaHue). B pe3ysbTaTe «cpeiu HUX pacnpocTpaHeHbl pU3UYeCKUe HACUJIUSA, U3Je-
BaTeJIbCTBA, YHUXKEHHE JIMUHOCTU» [4, c. 56, 82, 83].

Jpyroi Bompoc, 3acayKHBawlleil NpUCTAaJbHOTO0 BHHMaHUA B paMKaX paccMaTpu-
BaeMOU TeMbl, CBSI3aH C MEPEBO/IOM OCYKJ€HHbIX U3 BOCIUTATENbHbIX KOJIOHUN B HCIpa-
BUTeJIbHbIE KOJIOHUH 110 UcnosHeHUIo 18 jyieT. B 2012 roay Takux nepeBozoB 66110 44,3%
[9, c. 291] oT ob1yero yucaa 3akJOYEHHbIX (60Jiee MO3HUMHU JJaHHBIMU aBTOPbl HE pac-
[0J1araloT, HO Ipo6JieMa MOo-MpeKHEMY OCTAeTCS OCTPOH).

JdTa KaTeropus ABJAAETCA OJHOMN U3 IPYII, C KOTOPOX a]MUHUCTPALIMN TAKXKe 0YEeHb
CJIO’)KHO paboTaTh. BOJIbIIMHCTBO 3TUX BOCIMTAHHHUKOB UCOBITHIBAIOT OIPOMHOE KeJlaHUe
YUTH BO B3POCJIYI0 KOJIOHUIO nocJie 18 s1eT ¢ «40CTOMHOW» XapaKTEPUCTUKOM: HAcCOOHpaTh
Ky4y B3bICKaHUM, BCAYECKU OTKPBITO Hapyllas peXxuM CoJeprKaHusl, YTOObl IPUNTH TyjAa
«CBOUM». B IPOTUBHOM c/ly4yae TaM K HUM OyAyT BOMPOCHI.

B npegbiayiiet ctaTbe aBTOPbI OOpallla/idi BHUMaHUe Ha TO 0OCTOATENbCTBO, YTO
npakTuka octaBieHus B ObiBuieM CCCP ocyxJeHHbIX JJis laJbHeHlIero oTObIBaHUS Ha-
Ka3aHusA Aaxe 70 21 roaa JjaBajia MNoJI0KUTeJIbHble pe3yJibTaThl B chepe MCII0JHEeHUs Ha-
Ka3aHUU B OTHOLIEHUHU PA3JIMUHbIX KATETOPHUM OCYKAEHHBIX [2, €. 43].

OTxo/ OT JaHHOM NMPAKTHUKU 3aCTaBJsIeT NMpeJIoJaraTb, YTO ero NPpUIYUHOU SABJISIET-
cs HenpodecCUoHa/JIM3M COTPYLHUKOB Bcex ypoBHel cucteMbl ®CUH PO (no cytu, oHu
6ecrnoMoIHbI B OpraHM3alMyd BOCIUTATEeNbHOW paboThl C 3TOM KaTeropueu rpax/aH), oT-
CYTCTBHE COBPEMEHHbIX YETKUX 3aKOHOB M MPOrpaMM IO BOCHUTAHUIO 3TOM KaTeropuu
noJipacTarliero nokoseHus. Ho Torja MoXHO yTBepAaTh, UTO pPe3ePB [Jisl IPECTYIHOTO0
MHpa ele J0Jro OyieT UMeTb MeCTO.

EcTp Takad rpymnna HeCcOBepIIEHHOJIETHUX OCYX/JEeHHbIX, KOTOpble paHee COCTOSIN
Ha yuyeTe B o/ipa3/ieJIeHUH 110 JleJlaM HeCOBepILeHHOJeTHUX B MoauLuU. Takux no Poccun
6b110 B 2012 roay noutu 62,4% [9, c. 279]. CerofHda 3Ta npob/eMa Takxe SABJISETCA He
MeHee OCTpoi. IPPeKTHBHOCTb pabOThl 3TOrO MOJULEWCKOTO MOApa3fesieHus Io-
IpeXXHeMY OCTaBJISIET XKeJlaThb JIy4llero.

Henb3s1 He cka3aTh U O IpyIIle HECOBEPLIEHHOJIETHUX, )KU3Hb KOTOPBIX 10 OCYX/i€e-
HUA NpollJa B AETCKUX JloMaX. B pasroBope HEKOTOpble U3 HUX He BUJAT 0O0JIbILION pas-
HUIbI MEXAY JeTCKUMHU JOMaMH U KOJIOHUSIMHU.

Hemaso ocyxJeHHbIX, UMEIUIMX pa3/IMuHble 3a00/1eBaHUsl: TyOepKyJ/ie3, BeHepruye-
ckue, AepUIUMT Beca, aJKoroyausM, HapkoMaHusi, BUU - uHdekuus, ncuxmyeckue OTKJIO-
HeHus U Jp. (Bcero 60/bHbIX cBhille 70%) [9, c. 280-287]. «EcTecTBeHHO», BCE OHU CO-
Jlep:KaTcsl BMecCTe.

KpomMme Toro, BMecTe co BCEMU OTOBIBAlOT HaKa3aHUEe B OJJHOM Y4YpexXJeHHUU TaK Ha-
3bIBaeMble «OOMKeHHble» (C HUMU B pa3HOe BpeMsl ObLJIM COBeplLIeHbl HACUJIbCTBEHHbIE
pa3BpaTHbIE AeNCTBUS U BCe OCTa/IbHbIE OCYK/I€HHbIE 3HAIOT 3TO U OTHOCATCS K HUM C OMep-
3eHHEM, I0CTAaTOYHO CKa3aThb O TOM, YTO B CTOJIOBOM OHM CHUJST BMeCTe 3a NOCJeJHUMU
CTOJIaMHM U OJleThl B PBaHYIO OJieX/y, B O4epe il Ha MbITbe M0JIOB OHU BCerja NnepBble).
Kak ux BoCnUTBIBaTh — 3TO MO-NIpeKHEMY OJIHA U3 3araZjok.

EcTb KaTeropusi oApoCTKOB, KOTOpasl «paboTaeT» Ha af;MUHUCTpaALUIO (10 BHece-
Hus u3meHeHuil B YUK P® B 2001 r. ux Ha3blBa/JM «aKTUBUCTaMU»). B coBpeMeHHbIX uC-
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NpaBUTEJIbHbIX yUYpeXJEeHUSAX UMEIOTCS pas/iMyHble TPYNIHUPOBKU OCYXKAEHHbIX. B HUX
00'beIUHSIIOTCS, HAYMHAsA OT CaMbIX «KPYTbIX», KOTOPbIE, 0 CYTH, KOHTPOJHUPYIOT OCHOB-
Hble BONPOCHI )KU3HEeeATEeTbHOCTH HECOBEPILEHHOIETHUX, U, KOHYasi CaMbIMU PSAZA0BbIMU
OCYKJIeHHBIMM Ha C/ly4ald OKa3aHUs KaKOM-HUOYAb MOMOILU APYT APYTY.

HeckoJsibKo c/10B elje 06 0lHOM KaTeropuy HeCOBEPLIEHHOJIETHUX, O KOTOPOM Bce
OCYK/IeHHbIe 3HAlOT - 3TO JIMIIA, KOTOpPblE «OKA3bIBAKOT COJENCTBUE» ONEPATHBHBIM pa-
OO0THHUKaM.

[locse BcTpeuyu c onepaTUBHBIM paOOTHHUKOM (IIOJPOCTOK MPEKPACHO IOHUMAET, YTO
€ro X/IeT B C/Iydyae pacKpbITHUS 3TOU JleITEJbHOCTH) U, IPUOBLIB B OTPsJ, 000 BCEM OKJa-
JIbIBAeT CaMOMY aBTOPUTETHOMY OCYX/JIeHHOMY. A TOT B CBOIO o4depejib y>Ke QUIbTPYyeT
MHPOpMaLUIo, KOTOpas OyeT nepesaHa onepaTUBHUKY.

Kak HU cTpaHHO, B 4. 3 cT. 17 «CoJielicTBUe Ipak/laH OpraHaM, OCYLeCTBJ/SIOIIUM
ONepaTHUBHO-PO3bICKHYIO JleITebHOCTb» PefepasbHOro 3akoHa «06 onepaTUBHO-PO3bI-
CKHOHN JeATeNbHOCTU» [17] OoTMeudeHO, YTO OpraHaM, OCYLIeCTBJISIIOIIUM ONepaTUBHO-
PO3BICKHYIO JeaTeJbHOCTD, 3alpellaeTcsl UCI0Jb30BaTh KOHPUAEHIIMaIbHOE COAENCTBHE
10 KOHTPAKTY JleNyTaToB, Cy/ei, NIPOKYpPOPOB, a/lBOKATOB, CBAILLEHHOCAYKUTEJEeN U N0JI-
HOMOYHBIX NpeJcTaBUTe/edl opULMaIbHO 3aperuCTPUPOBAHHbIX PEJUTHO3HBIX 00be-
JUHEHHUH.

[Ipexxae Bcero, BO3HUMKAeT BONPOC, a 6e3 KOHTpPAKTa MOXHO NpuBJjekaTb? U cie-
JIYIOIIMH, C Halllel TOYKU 3peHuUs, ellé 6oJiee BaxKHbIN Bompoc. [loyeMy ke o 3anpeTe npu-
BJIEUEHHUs K 9TOU J1esiTeIbHOCTH HeCOBEpPLUIEHHOJIETHUX (XOTh [0 KOHTPAKTY, XOTh 6€3 He-
ro) B 3aKkoHo/iaTesibcTBe PP He cka3zaHO HU CJI0Ba.

3akoHoOJaTe b IOYEMY-TO He 06paTU/l BHUMaHUA Ha HOPMbI MEX/YHapOJHOIO0 Ipa-
Ba, cogepxawueca B . 1 cT. 3, 0.1 ¢ct. 9, . 3 ¢ct. 9, . 1 cT. 18, . 1 cT. 20, cT. 21, . «c»
cT. 37, 1. 2 cT. 40 KouBeHniuu OOH «O npaBax peb6eHka»[16].

B Ha3BaHHbIX HOpMax KOHBeHIIMU peyb HUJET O TOM, YTO roCy/lapCTBa — YYaCTHUKHU
JI0JDKHBI BCe JlelaTh B HAWJIYYIIMX UHTepecax pebeHka. Heyxxenu npuBsieueHre HeCOBep-
IIEHHOJIETHUX K ONepaTUBHO PO3bICKHOM paboTe JesjlaeTc B UX «HAWIYUYIIUX UHTepe-
cax»? TeM GoJiee, KOTZja Mbl 3HaeM O TOM, KaK B JIeCTBUTEJbHOCTHU OCYLIeCTBJSETCSA Ta-
KOe B3auMo/ieficTBHE.

Jla 1 BooO11le NPUXOAUTCS KOHCTAaTUPOBATh, YTO HU OJJHO U3 MepevyrCeHHbIX «Ha-
npaBJIeHUHW» paboThl C pas3/IUYHBIMMU TPyININaMU HECOBEPUIEHHOJIETHUX B COBPEMEHHBIX
BOCIIMTATEJIbHBIX KOJIOHUSX He COBepIlaeTCsl B HAWIYYLIUX UHTepecax pebeHka. B 3ako-
HOJiaTeJIbCTBe POCcUM 3TO BbIpaKeHUE OTCYTCTBYET.

Y4uThIBasd, 4TO BCe KaTEropuu HeCOBEPIIEHHOJIETHUX OCYXKJEHHBIX OTObIBAIOT Ha-
Ka3aHHe B OJJHOU KOJIOHUHU, 00 UHAUBU/IYaJIbHOM MOAXO0/le K HUM U PeUYU HE MOXKET OBITh.
Mex/ly TeM, NpecTylHbId MUP BOBJIEKAET B CBOIO CPeJly 3TUX FPaXJaH TOJIbKO C YYETOM
WHJUBU/IyaJIbHBIX 0COOEHHOCTEN KX A0TO.

3aBepias aHanu3 npobJseMnl 0o kayectBe YUK P® u apyrux 3akoHoB Poccuy, xore-
Jiock 661 mpuBecTu cioBa JI. H. Tosictoro: «Eciu obpaTuiibes K TOM 0Tpaciu 3HaHUH, KO-
TOpble MBITAOTCA JaBaTh pelleHHs Ha BONPOCHI KM3HU — K (PU3HUOJIOTUH, NCUXOJIOTUH,
6MO0JIOTHH, COLMOJIOTUHU (@ Mbl Obl J06ABUJIH €llle U IPUCIPYAEHLMI0), - TO TYyT BCTpeya-
elllb NOpaXkarwly 0eJHOCTb MbICJIH, BeJIMYalLIyI0 HESICHOCTb, HUYEM He ONpaB/JlaHHYIO
NPUTA3aTEeJbHOCTh Ha pellleHHe Helo/A/ieXaliux BonpocoB» [14, c. 29].

Ele ofMH HacyuHbIM MU OTHOCUTEJbHO HOBBIM BONPOC, HO OYeHb ONAaCHbIM U KUBO-
Tpeneuymuid. OH 3aK/I0YaeTCA B TOM, YTO «HCJaMCKUe paHATHUKHU 3aXBaThbIBAIOT HCIpa-
BUTEJIbHbIE KOJIOHUU» [7].
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Tak, He3agouiro o HoBoro (2020) roga CMH pacnpocTpaHUIM HOBOCTb: B KaJIMbIII-
KO# KoJIoHuU cTtpororo pexxuMa UK - 2 corpygHuku @CB BCKpbIIM HAacToslee TeEPPOPU-
cTudeckoe nozanosibe. OpraHr3oBas ero HeKUM rpaXkJaHuH, ocykeHHbId B 2013 r. 3a He-
3aKOHHOe XpaHeHHe OPYXKHA. 3a IeCTh JeT NpebblBaHUA 3a pelleTKOW OH ycIeJs 3aBepoo-
BaTh cBbllle 100 yesioBeK, IpU TOM, YTO CaMa KOJIOHUA paccyuTaHa Ha 600 3aK/II04eHHBIX.
HekoTopble U3 HUX yCIllesId BbIMTH Ha CBOOOAY Y MPOJOJKUJINA CBOIO MPEXHIOW MOJPbIB-
HYIO J1eITeJIbHOCTb.

B psje Kos10HMH ObLIM C/1y4daH, KOrJa 3a4MHILMKAMH MAaCcCOBBIX 0eCrops/KoB, OYHTOB
6bl1M MycyJsibMaHe. Haxozsicb Ha cB060/ie, OHU BepOyIOT HOBBIX CTOPOHHUKOB, B TOM 4HC/Ie
Y HeCOBepLIEHHOJIETHUX. JTH MOJPOCTKU 3HAIOT: JaXKe eC/IM MOMaJICs U MOJIYYrJl CPOK, bpa-
Thbs 110 Bepe He 6pocAaT. [loMoryT ¢ nepefayamy, 3alliUTAT, NIPUIOTAT MOCJIe OCBOOOX/IEHUS.
[TosToMy mnoJiydaeTcs, 4YTO CaXalT OAHOTO pPaZUKasa, a MPOXOAUT Napa JieT U OH YCIellHO
npeBpauiaeT B pyHIaMeHTaJIUCTOB JeCATOK — APYyTrol OObIYHBIX YTOJOBHUKOB [7].

MbI rOBOpUJIM O HeOCTAaTKaX Hallero 3aKOHO/laTe/bCTBA B chepe UCTIOTHEHHUS yTo-
JIOBHBIX HaKa3aHUM{, KOTOpble MPSAMO NPeNATCTBYIOT pelleHUI0 3a/ja4 BOCIUTAHUSA OCYX-
JIeHHBIX, IIpeX/ie BCero HecoBeplleHHoJeTHUX. Ho 3TU HeZoCTaTKM BCceMepHO yCyryo6Jisi-
I0TCSl HeZJ0OPOCOBECTHBIM UCIOJITHEHHEM CBOUX 00513aHHOCTEN COTPYAHHUKAMHU COOTBETCT-
BYIOLIMX YYPEXJAEHNUH.

3a HeCKOJIbKO JIET [0 COObITUM, ONMKMCAHHBIX /IM. 3/I0OUHBIM B KaJIMbIIIKOW U JPYTUX
KOJIOHUSIX OJJMH U3 aBTOPOB MOObIBaJ B AJIEKCUMHCKOM BOCHUTATEJbHOW KOJIOHUU TyJb-
ckoit o6stactu (c 12 mo 16 mapTa 2012 roja — npuMepHO Yepe3 ro/ji nocjae MacCoBbIX Oec-
NOPAAKOB B 3TOW KoJioHUH). [lofpobHee ¢ pe3ysbTaTaMu NPOBEpPKU 3TOro nojpaszesie-
HUSA MOXXHO O3HAKOMUTbLCSA B yKa3aHHOU paHee MoHorpaduu H.f. Jlapuonoso# u B.B. Hes-
ckoro [9], a cefluac 0CTaHOBUMCS Ha IBYX IpUMepax.

[lepBbiil. HeraTuBHBIM $aKTOpPOM B Jiesie BOCIUTAHUS HECOBEPIIEHHOJETHUX ABJISA-
eTCs BJIMSHME Ha HUX B3POCJIbIX OCY>K/JeHHbIX. Mex/ly TeM COTPY/IHUKH BOCIATATEJbHBIX
KOJIOHUMW He MPHUJAAIT TakuM $akTaM JO/DKHOro BHMMaHus. Tak, setom 2011 r. (3a 2-
3 Mecsla 10 MaccoBbIX 6ecnopsiikoB) KoMaHAa ¢yTooucToB AnekcuHckou BK, coctosiB-
masi U3 BOCHUTAaHHUKOB, IBaXK/bl Bble3asa AJis «PyTOOJIbHbIX BCTPEY» B UCHPABUTEIb-
Hble KOJIOHUHU cTpororo pexxuma Ne 5 u N2 7 r. Tysibl, 4TO B 3Ha4MTEJbHOW CTENEeHU CIIO0-
COGCTBOBAJIO YCUJIEHUIO OTPULATE/IbHON HAallpaBJeHHOCTH Cpe/id HeCOBEPLIEHHOJIETHUX.

PykoBOZCTBO KOJIOHMM MOYEMY-TO CYMUTAJIO, YTO 3TO OObIYHBIE CIIOPTHUBHBIE MepO-
npuaTus. U XoTa y BOCHUTaHHUKOB AsiekcMHCKOM BK M3bsAiM yeTblpe MOOUJIBHBIX TeJle-
¢$oHa, 3TOMy 06CTOATENLCTBY He ObLIO NPUJAHO J0KHOTO 3HauyeHUs. He 6bL10 faxke yc-
TAaHOBJIEHO C K€M OHHU N0/ leP>KUBaJIM CBA3b U 0 4eM FOBOPHUJIH.

B cnpaBkax npoBepAOIIUX, KOTOpble ObIIM NpesACcTaBJeHbl (B TOM 4YMCJie NPOKYpo-
poM u oHUM U3 pykoBoguTeseit ®CHUH Poccuun) - o npruumMHax MaccoBbIX OECIOPSIKOB —
He ObLJI0 CKa3aHO HU CJI0BA.

BTropoit npumep. Octasca 6e3 BHUMaHUs COTPYAHUKOB AsekcruHckod BK u mpose-
psAIUX GaKT U30HMEHUST OCYXKAEHHBIM UCIaMUCTOM X. oCcyxAeHHoro pycckoro C. (o6a u3
BiaguMupckoit o61acTu).

Haxopasice B AnekcuHckol BK, ocykaeHHbIN X. B )KeCTKOU GpopMe pacnpoCTpaHsI UC-
J1aM, 66171 QU3NYECKH CUJIEH, U3/JleBa/ICA HaJ, OKPYKAIOIIMMH PYCCKUMU BOCIIUTaHHUKAMH,
OTKpPBITO CYMTasi UX HU3LIelh pacoil. C yeThIpex JieT cTpajaJl anujencuei (3Tou xe 6oses-
HbIO CTpajia/lv ero oTel U cecTpa), C paHHEero Bo3pacTa COCTOs/I Ha yyeTe KaK HApKOMaH.
YkasaHbl ¥ Jpyrue QaKTopbl, BbIIBJIEHHblE B TOM 4YHCJIe BPAa4OM-IICUXUATPOM, B pacyeT
afjMuHHUCcTpanveit BK u npoBepsomMMy Tak ke He IpUHUMaJHUCh [9, ¢. 16, 171].
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[IpoBeiéHHBIN aHA/IU3 3aKOHOZATE/bCTBA B cdepe UCIOJHEHUS HaKa3aHUM Poccuu
NPUBOJUT K y/py4YarlleMy BbIBOAY O €ro IJyboKOW aMOopaJbHOCTH. Besib 110 cyTH OHO He
TOJIBKO He CIOCOOGCTBYEeT UCHPABJIEHUIO OCYXK/JEHHbIX, HO CKOpee, HA000pOT, CO3/4aéT ycC-
JIOBMS JI/I1 pOCTa peliiuBa B CTPaHe.

YeMm 3TO 06bsACHUTB? TeM, UTO B JAHHOW CUCTEME U PYKOBOJAUTEJHN Pa3HbIX YPOBHEN
Y UCHOJIHUTENU SIBJAAIOTCA JAWJIeTaHTaMH, KOTOpble abCOJIIOTHO PaBHOAYILHBI K CBOEMY
JileJly U [yMaloT TOJIBKO O cBoel BeIrogie? K TakoMy BbIBOJAY MOATAJIKUBAaeT U TO 00CTOA-
TeJIbCTBO, YTO MOJIOKUTEJIbHBIN OMNBIT 3/1eCb BCE-TaKU UMeeTCs, HO OCTAETCs HEBOCTPeOo-
BaHHBIM.

HeckoJsIbKO €/10B 0 MONBITKax a;MUHUCTPALUN BOCIIUTATEbHBIX KOJIOHUW NTOBJIUATH
Ha OCYX/IEHHBIX HeCOBEpIIEHHOJIETHUX I'PaX/jaH C MO0JIb30M U JJ/If HUX, C MIOJb30U U JJI1
rocyapcTBa.

®énop MuxainoBud JloctoeBckué orMmevasn: «HecMoTps Ha Kypaxk, CaMUM apecTaH-
TaM ropasZio NpusTHee, KOrJa K HUM UMeIT JjoBepue. ITUM UX MOXKHO Jaxke NpUBJIeYb
K cebe» [5, c. 68]. Y TakoM onbIT B psiJile BOCHUTATENbHbBIX KOJIOHHUHM paHee UMeJ1 MecCTo (ce-
rofHs UHGopMalysa Ha CeX CYET OTCYTCTBYET).

Tak, Hanpumep, B Ukimanckoit BK MockoBcko#t o61actv B 1992-1994 rr. Hava/bHU-
Ky KOJIOHHUHM Ya/I0Ch BOUTHU B l0OBepUe K OCYKJeHHbIM, MAKCUMaJIbHble CPOKH Y KOTOPbIX
6bL1u 10 10 sieT inieHus cBO60Ibl U CyAUMOCTEN — 70 5.

CJ10°KHOCTB 3aKJ/Io4asach B TOM, 4TO A0 1992 r. B 3TOM yupexJeHuHr ObLI0 ABa C1y-
4yas MacCOBBIX 6eCloOpA/KOB U JiBa HallaZleHUs Ha COTPYAHUKOB. ITa KaTeropusa MoApocT-
KOB O4YeHb OCTPO 4YyBCTBOBaJa Qasbllb TeX, KTO JOJKeH OblJ UX BOCHUTBHIBAThb, B TOM
4ucJie, CBOUM IPUMEepPOM.

HoBbIN Haya/IbHUK, BCE 3TO MOHUMas, NpeANPUHSI, IPeX/e BCero, psj Mep 1o opra-
HU3alMU KayeCTBEHHOrO NMUTAHUA OCYXJEHHBIX (IpOJOBOJILCTBEHHbIE CKJIaJbl HA JleHb
BCTYIIJIEHUA B JJOJDKHOCTb OBL/IM pa3rpabJ/ieHbl, OCYXK/JeHHble B aBI'yCTe Mecslie e cylie-
HYI0 1103aMpOILJIOTr0/JHI0I0 KapTOLIKY).

BcTynuB B JOJDKHOCTB, OH OpraHMW30BaJl yOOPKY YpOXKaeB B OJIM3J/IeXallMX KOJIX03aX
(coBx03ax) Mo AOTOBOPEHHOCTSAM C COOTBETCTBYIOIIUMU PYKOBOAUTEJISIMU, & HA TEPPUTO-
pUU MACOKOMOMHATA B I. fIxpoMa /IMUTPOBCKOTO paliOHa OCY>K/JleHHble yOrupald CKONUB-
LIMICA 32 HECKOJIBKO JIET MyCOpP.

B Harpagy nosiydasu oBouid, GpPyKTbl U MACO B HY>KHOM KOJIMYECTBE U B CTOJIOBOH
OCYK/IeHHbIe 3TO IIOYYBCTBOBAJIM YK€ Ha CleAyrouindil AeHb. C MEpONPUATHUHN He ObLIO HU
oZiHOTO nmobera. ITOro, B YaCTHOCTH, YaJ0Ch JJOCTUYb TaKXe C IOMOIbI0 aBTOPUTETHBIX
OCY/IeHHBIX, KOTOpble ObLJIM Ha3HAYeHbl OpUraJupaMu Ha JaHHbIX paboTax.

[IpuBnekanuch poauTesy (Kak npaBuiio, Mambl). CTanu e3guTb B MOCKBY B TeaTphl,
LIMPK B aBTOOyce BMecTe € poguTeasiMU (KcTaTH, B MOCKBY B TeaTpbl U LIUPK TaKKe BO3UIU
HeCcoBepIIeHHOJIETHUX PYKOBOJAUTENH Y CMaHCKOUW BOCIUTATEbHO-TPYJOBOM KOJIOHUHM).

3¥MMo# Havya/JbHUK BMecTe ¢ 10-15 ocy»/leHHbIMU YXOJWJI 32 5 KM OT KOJIOHUH B JieC
Ha JIbDKaX, JIeTOM bOerayiu KynaTbcsi Ha o3epo C60eBo MoCKOBCKOM 06J1aCTH B 3 KM OT KO-
JIoHMU. CBUJIaHUA C POAUTESAMHU NIPELOCTABJIANINCH CPa3y ke, KaK TOJbKO OHM IIpHe3XKaau
(a He pa3 B KBapTaJl, KaK 3TO ObLJIO 1O 3aKOHY). PykoBoguTeNb yUpex/jeHus 0KoJo 8 Me-
CALleB HOYEBAJ B KOJIOHUH.

9TU U pyrue MepONpHUATHSA CHOCOOCTBOBAJU B 3HAYMTEJNbHOU CTEllEHU TOMY, YTO
OKO0JIO JiByX JIeT B KOJIOHMU He ObLI0 IPyObIX HapylleHUH, AUCLHUILIMHAPHBIM HU30JATOP
nocysefHue 8 MecsaLeB ObLJ1 CBOOOJEH OT HAapylIMTeJeH, a K MacCOBbIM Gecropsa/ikaM HM-
KTO He CTPEMMJICH.
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«MHble yMalT, HApUMep, YTO €CJIM XOPOIIO KOPMHTb, XOPOLIO COJEpKaThb ape-
CTaHTa, BCe UCMOJHATH M0 3aKOHY, TaK U [IeJI0 C KOHIIOM. JTO TOXe 3a0JyxJeHure. Bcsakui,
KTO Obl OH HU ObLJI ¥ KaK Obl OH HU ObLJI YHUXKEH, XOTh U HHCTUHKTUBHO, XOTh 6eCCO3Ha-
TeJIbHO, @ BCe — TaKU TpebyeT yBaKEHUS K CBOeMYy 4eJIOBEeYeCKOMY JOCTOHUHCTBY. Ape-
CTaHT CaM 3HaeT, YTO OH apeCcTaHT, OTBEPXKeHel], U 3HaeT CBOe MEeCTO lepe/, HayaJlbHUKOM;
HO HUKAaKUMHU KJelMaMH, HUKaKMUMH KaH/aJlaMU He 3aCTaBHIllb 3a0bITh €ro, YTO OH YeJio-
BeK. A TakK KaK OH JIeICTBUTEJIbHO YeJIOBEK, TO C/Ie[ICTBEHHO U HaJl0 C HUM 00palaThCs Mo —
yesioBeueckd. boxe Moii! /la yesioBeueckoe obpalieHre MOXKeT 04eJI0BEYUTD AaXKe TaKoro,
Ha KOTOPOM J]JaBHO y»Ke MOTYCKHYJ 06pa3 boxui. C 3TUMU — TO «HECYAaCTHbIMHU» U HAZ0
obpalaTbcs HauboJsiee MO — Yesl0BeYeCKU. ITO CllaceHUe U paioCcThb Ux» [5, c. 146].

Ocob6eHHO 3TO BaXXHO B paboTe C HeCOBepLIEeHHOJEeTHUMM BCeX KaTeropui, B TOM
YHCJIEe U OCYXKJeHHbIMU. TakK, B OJHOM U3 BOCIUTATEJbHBIX KOJIOHUN Poccuu yurTenbHULA
IIKOJIbI Ha YPOKe MPHU BCEX OCYXXJEHHbIX 0003BaJjia OJJHOTO U3 HUX (K TOMYy e JikJiepa)
«33KOM BOHIOUHM». TOT ZjaJl CJI0BO MPH BCEX, UYTO C HEW pa3bepeTcs.

[TouTu cpasy cooTBeTcTByMoILasd UHGOpPMaLKMs MOCTYNUIA PYKOBOJCTBY KOJOHUHU.
HesaaunvBoi yuuTebHUILLE MPEJIOKUINA CPOYHO YBOJUTHCS, 06'bSICHUB BO3MOXKHbIE MO-
c/leJICTBUsS ee NMoBeieHUsl. Haua/bHUK KOJIOHUM ObLJ ONBITHBINA COTPyAHUK. OH MOHUMaJI,
YTO eCJIM TaKUe OCY>K/AEeHHbIe MIPU BCEX «AAJIH CJI0BO», TO OHU €ro NocTaparTCcs CllepKaThb.

Henerkass paboTta no yb6exxJeH’I0 BOCHUTAaHHUMKA OTKa3aTbCsl OT CBOEW Yrpo3bl Jlaja
CBOM pe3yJ/bTaTbl — OH OTKa3aJiCd OT 3aJyMaHHOr0, HO JI0JI'0 He MOT 3TOT cJay4ad 3a-
6bITh. [Io06HBIE GAKTHI, a TAKXKE CIy4yaud U30HeHUs1 BOCIUTAHHUKOB COTPYJHHUKAMHU SIB-
JIIIOTCS IPUYMHAMU MacCOBBIX OecropsAKOB B KoJIOHUAX. Ho B JaHHOM ciiydae ONBIT py-
KOBO/ICTBA KOJIOHUU U ONEPATHBHOCTb BMeUIATE/bCTBA MO3BOJIUIU U30€XKATh TAMXKETbIX
IocJaeCTBHUM.

BcnnomyHaeTcst v Takou caydai. B Ukimanckoit BK ocyxaeHnbiii H. B Bo3pacte 17 et
Y CO CPOKOM HaKa3aHUs 7 JIeT JIMIIEHUS CBOOOAbI HA B KaKyl0 He lLieJl Ha KOHTAKT C Ha-
YaJIbHUKOM KOJIOHUHU (ITO ObLJIO MPUMEpPHO B cepefiuHe 1993 rona).

OH BbIZeI5JICA CPeiU APYTUX OCY>KAEHHbBIX CBOEN CYPOBOCTBIO U HEIPUMUPHUMOCTBIO
K coTpyAHUKaM. Kak BbISICHUI0Ch TOTOM, IPUYMHOM TAKOT'0 NMOBEAEHUS SBJSIOCH TO, UTO
ero /10 OCyX/JleHH!sl )KeCTOKO N306MBaJiM B MUJIMLIMU U CJ1€ICTBEHHOM U30JIITOPE, HO OH HU-
KOTO0 He cJiaJl.

Panee oTMeuanoce, YTO OCY>K/leHHbIe KOJIOHUU YOUpaiv Ypoxkau Ha noJisix MockoB-
CKOU 00J1aCTH, U 3TOMY OCYKJ€HHOMY ObLJIO NMPeJJI0XKEHO BO3IJIABUTh OJIHY U3 Opuras mno
y6opke ypoxkasd. Ho BocnmUTaHHUK HAaoTpe3 OTKasaJscd. B To ke BpeMsi K Ha4aJIbHUKY KO-
JIOHUM CTajla NOCTynaTb UHGopMaLMs O TOM, YTO OH CO CBOMMHU «Jpy3bsMU» (HUX ObLIO
0K0J10 15 4esioBeK) rOTOBUT MacCOBbIe 6eCIOPSI AKH.

Y ocCyX/JeHHbIX U B3POCJbIX U HECOBEPILIEHHOJIETHUX (MOJ, BJIUSHUEM B3POCJIbIX)
Obla Takas «TpaJULHUs»: eC/I1, HallpuMep, MaccoBble 6ecrops/iKU B 3TOM KOJIOHUHU ObLIU
30 nexabps npouwioro roga, To 30 Aekabpsi ITOro roja HY»KHO OTMETUTb HOBBIMH Macco-
BbIMU OecnopsikaMu. Bce mpoucxofuiio noj BAUSHUEM «aBTOPUTETOB» B3POCJOTrO IMpe-
CTYIHOTO MUpa.

Bo3HukaeT Bompoc, a KakuM e 06pa3oM B3pOC/ble MPEeCTYNHUKHA MOTJH PYKOBO-
JIUTb HECOBEPIIEHHOJIETHUMHU. MBI y:Ke Nuca/d Bbllle 0 XaJaTHOM, CO CTOPOHBI a/IMUHU-
CTpalM¥ KOJIOHUH, IPOBEJIEHUU CIOPTUBHbIX MeponpusaTUil. Ho ecTh U jpyrve BapuaHThHI.

Jleo B TOM, YTO CJOXWUJIACh NPAKTHKA, MPU KOTOPOWU 3aboJieBLIME OCYXK/JEHHbIE
(1 B3poC/ble U HecOBepllIeHHOJIETHHE) MOMaJalT B 00IMe TIOpeMHble 60JIbHHUIIbI (OT-
JleJIbHBIX /IS HECOBEPILEHHOJIETHUX HeT). U3BecTHBI JaXke c/ay4yau, KOT[a HecOBepIleH-
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HOJIETHHE OCYKJeHHble ClleljMaJbHO TPaBMHUPOBa/JU Cebs, 4YTOObI MONACTbh B OOJBbHUILYY
JUU1S1 OJIy4YeHUs COOTBETCTBYIOLUX HHCTPYKLUUHN OT JILZEPOB NPECTYIHbIX IPYHIUPOBOK.

PyKOBO/ICTBY BOCHHMTATE/NbHOM KOJIOHUMU MOCTYNMWJIAa UHPOPMALUA O TOM, YTO KO-
MaH/a» Hallero oCyJ,eHHOTO, eJlafg JOCTOMHO OTMETUTh IOJOBILUHY NMPOLIJIOrOLHETO
OyHTa, Cepb€3HO 3aHUMAETCS IOMCKOM W U3TrOTOBJIEHUEM [yOHMHOK, IPYTHEB, MUK, HOXKEU.
OfHa M3 Mep MPOTUBOJEWUCTBUS TOTOBALLENCH aKLUM, peANpPUHATAasA aJMUHUCTPALUEN
KOJIOHWH, COCTOSJIa B IPeJOCTaBJIE€HNH OCYKJEHHBIM OTIYCKa A0 3 — X CyTOK JiJi o01e-
HUS C POAUTESIMHU.

B o/vH U3 onucbiBaeMbIX JJHEW HA NIPHEM K PYKOBOJCTBY MpPHUEe3KaeT MaTbh OpraHU-
3aTopa NpeACTOALUX OeCOPSAAKOB CO CKOPOHOU BECThIO M NPOCHOOM OTNYCTUTH CblHA HA
IIOXOPOHBI OTLA. B KaOMHeT K HayaJIbHUKY NMPUIJIACUIM CAMOTO OCYXKJAEHHOT0, NOCaAuIH
psZ0M C MaTepblo (BCe 3TO NPOUCXOAUJI0 B IPUCYTCTBUM y4eOHO-BOCIUTATE/BHOTO COBE-
Ta KOJIOHUH, KyJla BXOAUJIU YUUTeNsl LKoJbl, npenogaBartenu [ITY, onepaTuBHble paboT-
HUKH, MacTepa Mpou3BOACTBA U JIp.).

Bce 4ysieHBI cOBeTa KaTeropuueCKU ObLJIM MPOTUB TOTO, YTOOBI OTIYCKATh JAHHOTO
OCY>/JIeHHOTO Ha IOXOPOHBI, MOCKOJIBKY KaX/JOMy M3 HMX OH WJM yrpoKaJj, UJIHU OC-
kop6sisas. HayanbHuk BK nmo6Jiarogapus 4ieHOB coBeTa M OTIYCTUJ UX MO paboyuMm
MeCcTaM.

B npucyTCTBUM CblHa U MaTepU OH MO3BOHUJI KYyPHUPYIOILEMY MPOKYypPOPY H, 00bsC-
HUB CUTYaALMI0, COIPOCUJ Y Hero paspelleHus. [IpoKypop oTBeTHUJ, YTO Ha4YaJIbHUK KOJIO-
HHUM MOXET OTKPbITb BOPOTA U OTIYCTUTh BCEX OCYXKJAEHHBIX, HO 3TOT0 He OTIYCKaTb HU
B KoeM cJiydae. [loBecuB TpyOKy U 00'bSICHUB B MIEPBYIO 0Yepe/ib MAaTEPH, UTO ChIH ee CBO-
MM 6e300pa3HbIM OTHOLIEHWEM K COTPYyJAHMKAM (3a 4TO HEOJHOKpPATHO ObLI HaKalaH
U BCe XK/JaJd, KOTZla eMy UCHOJHUTCA 18 JieT, 4To6bl OTHPAaBUTh BO B3POCJAYI0 KOJIOHHUIO)
3apeKOMeH/I0BaJ ce6s1 COOTBETCTBYIOIIMM 00pa3oM.

HauyasibHUK KOJIOHMU pelln/ NPUHATb OTBETCTBEHHOCTDb Ha Ce6s U CIPOCHUJI Y OCYXK-
JIeHHOT O, BEpHETCSA JIX OH Yepe3 TPH AHA B 16 4acoB U AaeT JIM IPU 3TOM 4YeCTHOE CJI0BO.
ToT nan yecTHOE C/10BO, U OHU C MAaTEPBIO yeXaJlH.

Yepes Tpu AHA B 14 4acoB OH y»Ke 3BOHWJI B BOPOTa KOJIOHUU U MPOCUJ [I€KYPHOTO
JIOJIO)KUThb HauyaJIbHUKY, UTO OHU C MaTEPbIO MPUOBLJIH, HO XOTAT MOCUJETH C Hel 10 16 ya-
COB Ha CKaMbe CTaJJM0Ha Ilepe/i KOJIOHUEW U BOBpeMs BepHeTcs B nopaszeseHue. B 16 yacos
OH IlepellarHyJ Mopor KOJOHUU U OTpHUllaTesibHas IPyNNHUpPOBKa MepecTasa CyllecTBO-
BaTh. Yepe3 30 MUHYT K BaxTe [eXXypPHOT0 MPUHECIU U CI0KUJIU aKKypaTHO y BX0/ia 3aro-
TOBJIEHHbIE TMKU, HOXKH, IyOUHKHU U MIpOYee.

Brille nepeynicieHHble METO/Ibl HAaYaJbHUKA MKIIaHCKOU BOCIUTATebHOM KOJIO-
HUHW HEe OTPaKeHBbI B YTOJOBHO-UCIOJHUTEJIbHOM 3aKOHO/AATE/bCTBE, B 3TOU CBSA3U [J10-
BOJIbHO CTPAHHO BBITJISIUT OTHOILIEHHE BBILIECTOSIETO PYKOBOJCTBA K TaKUM JKCIle-
pUMeEHTaM.

Jlesi0 B TOM, 4UTO 3a 3TO BpeMs MOYTH 2 ro/ia B KOJIOHUU He ObLJIIO HU OJHOTO IpOBe-
pSIOLLEero, KOHTPOJIMPYIOLEro, HA/I3UPAIOLIEro M, Kak pe3y/ibTaT, He JaHa OlleHKa 3TOU
paboTe. JKCIEPMMEHTHI He 3ampellajicb, HO U NpeJJI0KeHUsl 10 COBEpPLIeHCTBOBAHHUIO
YTOJIOBHO-UCIIOJIHUTEJIBHOTO 3aKOHOJATebCTBa, PEryJUpPYIOLIero MCIoJHeHHe HaKasa-
HUHM B OTHOLIEHWU HECOBEPILEHHOJIETHUX, He pa3pabaTbIBaJIUCh.

O npoucxozdAileM B KOJIOHUMU BbILIECTOSALLee PYKOBOJCTBO He MOIJIO He 3HaThb. [lo-
3TOMY OTCYTCTBHE COOTBETCTBYIOLEr0 BHUMAHUA K NPOUCXOAILEMY O3BOJISAET MPesIo-
JlaraTh, 4TO, C TOYKHU 3peHUs HA4YaJbCTBa, BCE 3TO «4elyxa U, CKOpee BCEro, 3aKOHYUTCS
becrniopsAKaMu».
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[To06HBIN MOJIOKUTEJNbHBIN ONBIT (aBTOPbI YBEPEHbI) UMEETCS U CErOAHS B psije
JIPyTHX KOJIOHUM, TOJIBKO ero HaJo NpodecCUOHaNbHO BbISIBJAATD, YEr0, K COXKaJEHUI0 He
BUJIHO. A >KaJlb.

B 2019 roay, B MHTepHeTe MOsSIBUJIAch MPOCTO IIOKUpyolass uHGopMmauus. Tpoe
KypcaHTOB BbIycKHOTO Kypca Kysbacckoro uncrutyra ®CUH Poccuu coBepminin noky-
IIEHMI0 Ha CBOK0 COKYPCHHULY. ITH KyYpCaHThbI, KaK U MHOTHe Apyrue, (6yaylive npaBonpu-
MeHuTesd B cucteMe ®CHUH Poccum) ans «3apaboTka» 3aHMMaIMCh OpraHU3alueld aBToO-
O/ CTaB.

KypcaHTka 3Ha/a 06 3TUX «IIAJIOCTSIX», OHU ObLIU NPUATeNSAMU. [leBYILIKY XapaKTe-
pr30Bail OGYKBaJIbHO KaK OTJMYHYIO CTYJAEHTKY, CHOPTCMEHKY, aKTUBHUCTKY, 0011leCTBEH-
Huny. Ho aTa oT/IMYHKMIIA TaK M He yCBOMJIA, KaK JOJ/KEH MOCTYyNaTh JII0O0U HOpMaJIbHBIN
rpakJlaHuH, a TeM 6oJsiee Oyaymui cotpyaHuk ®CUH P, y3HaB o coBepliarouuxcs npe-
CTynJIeHUsIX. TeM He MeHee, yOUUIbI 3a/lyMaJlu C Hel pacnpaBUTbCS UMEHHO N0/, IpeJJio-
rOM TOT0, YTO OHA MOXXeT Ha HUX JJOHECTU. YOUNUCTBO He y/jaj0Ch, HO KepTBa Obla KeCTo-
KO HMCKaJsleueHa. B pe3ysibTaTe BCIJIBLJIM U UCTOPUH C aBTONOACTaBaMU.

[lepBoi1 HaKa3aHHOW B 3TOM JieJle OKa3aJsachb caMa »KepTBa NpeCTyNHUKOB. [lonbITKa
yObuicTBa HaHec/la TSXKKUU Bpes, eé 3J0pOBbl0, KOTOPOe BPsJ, JIM BOCCTAHOBUTCS B MOJI-
HOoU Mepe. Ho Haka3aHUe e€ npeCcTaBJseTCd Ype3MepPHBIM, eCJIU YYeCTh, UTO, B CYLJHOCTH,
OHa MOCTpa/iajia 3a CBOM MHPAHTHUIIU3M.

CaMa KypcaHTKa He y4acTBOBaJia B adpepax CBOMX Jipy3el, HO U He ocyx/jaJia ux. [Ipu
3TOM, eé Ke, 10 HavyaJly, BO BCEM U OOBUHUWJIO PYKOBOJCTBO BYy3a, 3asiBUB, YTO OHA OINO30-
pusia ux yuebHOe 3aBeJleHHe U TpebOoBaJiu 0TO3BaTh 3asiBJIEHUE O COBEPIIEHHOM B OTHO-
IIeHUU Heé npecTynyieHuu [15].

Yto ke nosy4aetcsa? Koro roToBaT U BeINycKaloT yuebHble 3aBegeHuss PCUH Poccun -
3aBeJIOMBIX MPECTYMHUKOB? «CIelHaMCTOB», KOTOPblE CYUTAIOT, YTO HapyIlleHHe 3aKo-
HOB BIIOJIHE HOPMaJIbHOE SIBJIEHHE U HE TOJIbKO CYMTAIOT, HO U COBEPIIAIOT MPOTUBONPAB-
Hble fesdHus. Kak xxe oHU OyAyT cayUTh? /la NOHATHO Kak. ByayT BbIMOraTh B3SITKHU y 3a-
KJIIOUEHHBIX Y UX POJCTBEHHUKOB, a TAKXKe 3a JIeHbI'M 0Ka3bIBaTh YCJAYTY KPUMUHAJY.

A 4TO e pyKOBOZCTBO BY3a, ero npenojasaTtesid. Heyxequ oHU He 3HaJIM O COCTOSA-
HHUM YMOB CBOMX UTOMLEB. U ecin 6bl He NpoKM3011/a MONbITKA yOUKUCTBA, TO PO adepsl
KypCaHTOB TaK Y He CTaJio 6bl U3BECTHO. ITO ONATh BO3BpalllaeT HAc K BONPOCY 0 npodec-
CMOHa/IM3Me paboTHUKOB BceX cTpyKTyp @PCUH Poccru. UHTepecHO U TO, YTO HavYaJIbHUK
JlAaHHOTO y4eOHOT0 3aBe/leHHUs], B KOTOPOM TBOPSATCS Takue 6e300pa3usi, CHOKOWHO BhIlIe
Ha [IeHCHIO ¥ He TIOHEC HA KaKOro HaKa3aHHUS.

B KOHIle KOHLI0B, BUHOBHBIX B MOKYLIEHUU HAa yOUMCTBO OTAAIU nof cyZ. Ho 6yzer
JIU CTIpaBe/JINBOCTb BOCCTAHOBJIEHA B MOJIHOM Mepe, eCJIM y4eCThb, UYTO OTel IJlaBaps npe-
CTYNHOM TPYINbl, HA MOMEHT ONy0JUKOBaHUS JAHHOrO MaTepuasa B UHTEpPHETe, OCTa-
BaJicsl 3aMecTUTesieM HadyasibHuka MBI/l ogHoro U3 paiioHoB KemepoBckoi 06J1acTu...?

Tak B 4éM 2Ke BCE-TaKHu Jeyo?

Ha nmepBbIil B3r/isi/ CKJIaJibIBaeTCs BIeyaT/AeHHUe, UTO B chepe UCIOJTHEHUS YTOJIOB-
HbIX HaKa3aHUHM COCPeJJOTOYUIUCh KaK Oe3HpPaBCTBEHHbIE 3aKOHO/ATEJH, TaK U 6e3HpaB-
CTBeHHble UCNoJHUTeNU. Ha caMoM fesie, o HaleMy MHEHUIO, BCE 0OCTOUT ropaszo XyKe
Y TparuyHee.

B coBpeMeHHOM Npecce U B CeTAX MyOJIUKYeTCsl OTPOMHOE KOJIMYeCTBO UHPOPMALUH,
KOTOpasi CBU/IeTeJbCTBYET O IJyOOKOM HPaBCTBEHHOM yTNaJike B MacliTabax BCcell CTpaHBbI.

3axap [IpusenuH nuuiet B 04HOM U3 CBOMX NPOU3BeJileHUI: «B Hallel cTpaHe 0K0JI0
JIBYyX MUJIJIMOHOB MO/ POCTKOB MOCTOSIHHO U30UBAOTCS POAUTENSIMUA. 1 MHOTHE TUGHYT OT

63



Teopus rocyaapcTsa u npasa

PYK CBOMX OTLIOB U MaTepeu...ThICI4U. bosiee NATUeCATH ThICAY KaX/bli roj, yoerawT U3
JloMa, clacasicb OT CeEMeMHOTIo Hacu/iusi. CBbILIE CEMU ThICSAY KaXKJbIH I'oJl CTaHOBSITCA
)KepTBaMU CeKCya/IbHbIX NMPEeCTYIJIEeHUH — 3HaeTe Mpo 3To? A mpo TO, YTO Y HAC TOJBKO
obUIMaATbHO 3aperucTpUpoBaHoO OoJiee JBYX MUJIJIMOHOB CUPOT, MOJaBJisloliee 0O0JIb-
IIMHCTBO KOTOPBIX HUKTO HUKOI/[a He YCHIHOBUT U He yaoudepuT? YTO-TO cabllianv 06
atoM?» [11, c. 16].

Yero cToAT OHU 3aroJI0BKM B psjie ra3eT. Tak, Toabko B KomcoMosibcko npaBje OT
29.01.2020 r. ux Tpu: «4YTO TBOPUJIOCH B 1LIKOJIE, IUPEKTOP KOTOPOM TOJIKHYJIa YYEHUKOB
Ha youiictBo» [12, «OTen, 6pocuBiinil B «lllepemeTbeBo» AeTel, 3anpeniag UM BUJIETbCS
¢ 6abymkoi u feayumkou» [6], «PoguTtenel 1eBOYKH, KOTOpas LIECTh JIET }XKUBET B POAJL0-
Me, 0O'bSIBUJIM B PO3bICK» [8]. A ecy 100aBUTH K 3TOMY IepeYHI0O BOCIIMTAHHUKOB J€T-
CKUX JJOMOB WJIM 110 UCTeYeHHUI0 18 JieT MX NOKHWHYBIIUX, TO CKJIaJbIBaeTCs MOYTHU MOJHAS
KapTUHA IPUYMH NPEeCTYIHOCTU HecoBeplleHHoJeTHUX. K coxaseHU1o, aBTOpbl He 006.1a-
Jlal0T Ha3BaHHOM CTAaTHUCTUKOM, HO yOeXJeHbl B TOM, UYTO 3TH U Jpyrue npo6seMbl C HECO-
BEPIIEHHOJIETHUMU U CETO/IHS SIBJISIIOTCS He MEHEee OCTPbIMU.

O HecoBeplLIeHHOJIETHUX YOUMCKUX IIKOJbHUIAX (KaK NpaBuio, 14 - JeTHUX), NOA-
pabaThIBAIOIMX TPOCTUTYIIMEHN, TOPOOHO U3JI0KEHO B CTaThe, OMYOJMKOBAaHHOM B rase-
Te «KoMcoMosibckas npaBza» [3]. EAMHCTBEHHBIN BONPOC, KOTOPbIM BO3HUKAET B CBA3U
C YKa3aHHOW Mpo6J/ieMOM, 3TO BOMPOC O TOM, KaKyl paboTy C 3TUMHU MOAPOCTKAMU U UX
pOAUTENSIMU NPOBOJAAT COOTBETCTBYIOIME TOCYJapCTBEHHble CTPYKTypbl (€CId OHM
€CThb), ¥ CKOJIbKO TaKUX JieBuyliek no Poccuu?

Kypnanuct [Opuint [IpoHBKO Tak ONKChIBaeT HPAaBCTBEHHbIM YPOBEHb TAK Ha3blBae-
MOW COBPEMEHHOM 3JIMThI Halllero rocyzapcraa: «B 3To ke caMoe BpeMs poccUMcKas Io-
JIUTUYeCKasd, JKOHOMUYeCKasd U UHasA 3JIUTa JEMOHCTPUpPYeT OYeHb YETKOe NOHUMaHUe
TOTO, Ky/la, B KaKyl0 NMOTEHLHUAJbHYI0 «NATYH TOYKY» KaTUTCH CTpPaHa — OHU CKyMaloT
«30JI0TbI€ NAacCHopTa», YTOObI CBaJIMTh U3 Poccuu, ecay BAPYT 3/leCb HAYHETCSH YTO-TO He-
COBMECTHUMOE C UX CTaOUJIbHOM XU3HbIO. TO eCTh Te, KTO CTPOUJ 3Ty CaMyl0 «CTaOW/Ib-
HOCTb», NPEKpPacHO MOHUMAIOT, YTO CUTyalus, MATCKO roBops, ycyryossercd. CTpaHa
BHOBb Ha pacnyThbe, Kak ¥ 30 sieT Ha3a/J. JKOHOMHUKA B KPU3HUCE, HAaceJleHUe HUILlee, OTTOK
KaluTasa O6bET HOBbIE PEKOPAbI, a HAM TOBOPAT, YTO B Poccuu HU3Kasd MHOIALMA, YTO
HbIHEUIHUH KPU3UC He CTaJl allOKaJUIICMCOM, YTO KUTh MOXHO, XOTb U pa3Mephl nupora
pe3ko yMeHblawTcsd. Kyyka W30paHHbIX IOHUMAET, YTO 3Ta CTAOUJIBHOCTb BeJET K Jec-
Tabunusayuu. [loaToMy MaccoBo CKynaeT rpaxkJaHCTBa MHOCTPAHHBIX OCYAApPCTB. JTH
JlesTeJd C HU3KOM COLlMaJIbHOM OTBETCTBEHHOCTBIO YOEX/IeHbl, YTO yCNeWT ybexaTb U3
Poccun. Yucso xenarouiyx KynuTb «30JI0Thble MacnopTa» MO NporpaMMaM TpaKAaHCTBA
B 0OMeH Ha MHBECTHULIMHU TOJIBKO 3a TPU Mecs1a Bbipoco Ha 20%, eciu cpaBHUBATh MOKa-
3aTeJiu roj K roay, coobiuaet Forbes» [13].

W Takve npuMephl U3 pa3HbIX cPep Hallel COBpeMEHHOM KU3HU MOXKHO IPUBOJUTh
6ecc4éTHOe MHOXECTBO, HO U NPUBEJEHHOTO MaTepuasa, KaXKeTcsl, BIIOJIHE JOCTAaTOYHO,
4YTOOBI MOHATH, 4TO NpobseMbl ®CUH Poccuu ropaszpo riyoke U OHU He JieaT Ha IO-
BEPXHOCTHU. Mbl )XUBEM B CepbE3HO OGOJILHOM OOILeCTBe, I'Zle IPAaBUT KOPPYNLHUS, XKaxK/aa
Ha>KUBBI U M0JIHAasA 6e3HPAaBCTBEHHOCTb.

CyMTaeTcs akCMOMOM, YTO UMIIEPUM U TOCYy[apCTBa pa3pyllalTcs, KOrja B UX 00lle-
CTBe BollapsieTcsl Bceob1lasg 6e3HpaBCTBEHHOCTh. Ho Hallle HOBeMilllee TocyapCcTBO U3HA-
4yaJibHO GOpPMHUPOBaAIACh HA UCKJIIOUYUTEIbHO 6e3HPaBCTBEHHON OocHOBe. Ha »keslaHUM o1-
peZleJIEHHON TpYIbl JIIOJEeN «XalHyTb» OCPOMHBbIe MaTepHaibHble PeCypcbl U 3TO UM
yAasnock. ECTh Jin y Halllero o6111eCcTBa XOTS Obl CEMbJIECAT JIET Oy y1Iero?
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BrnipouyeMm, ucTtopusa - fama BecbMa LIMHUYHAdA U Cy[s [0 COCTOSSHUIO NMOHHWMaHMUA
rpaxzgaHamMmu Poccuu cyTH NPOUCXOAALLEr0, y CyLIeCTBYIOIEero pexuma eué ocTaércs He-
KW/ BpeMEeHHOM 3a/ie1.

JTo noATBepxAaeT HeJlaBHUM onpoc rpaxaaH Poccuiickor Pesepainu o nonpaBKax
Kk Konctutyuun Poccuiickoit ®enepanuu. [JiaBHble NONMPaBKH, KOTOPble MOTJIN Obl Cepb-
€3HO NOBEPHYTb CTPAHy K 9KOHOMHUYECKOMY H, NIpeX/ie BCero, HpaBCTBEHHOMY BO3pOXK/e-
HUIO, HA YTO HaZlesJINCh NPeJ[CTaBUTE/IM PAa3JIMYHBIX IOJIUTUYECKUX OPUEHTALUH, TaK U He
OblIM BOCTpeboBaHbl. Peub UAET 0 BO3pallleHWH NMPUPOJHBIX PeCypCOB UCKJIYUTENbHO
B IOCyZlapCTBEHHYI0 COOCTBEHHOCTb B MHTepecaxX BCEro obLiecTBa, O 3alpeTe BCeM JleNy-
TaTaM U YUHOBHHUKAM UMeTb COOCTBEHHOCTD 3a I'paHULeN U T.[.

B 3TuX yci0BUAX 0CTA€TCA YAUBAATBCA TOMY, YTO B CTpaHe BCE-TAKH ellé 4TO-TO Je-
JIaeTcs.

Kesag octaBaTbcd B psiax ONTUMHUCTOB, aBTOPBI TOTOBbI BHECTH PAJ, IPeAJI0KEHUU
[0 COBEpLIEHCTBOBAHHIO 3aKOHOJATEJbCTBA, PEryJUpylolLiero o61lecTBeHHble OTHOLIe-
HUA B cpepe UCIOJTHEHUS HaKa3aH WM.

C yyeTOM OrpOMHOTO KOJIMYeCTBa Np06JieM, BbIsIBJIEHHBIX B JleIT€JIbHOCTU BOCIIUTA-
TeJIbHBIX KOJIOHUM U B [leITeJIbHOCTH IIPOKYyPOPOB, HAZI3UPAKIIMX 33 UCTIOJIHEHUEM 3aKO-
HOB B BOCIIUTaTeJIbHBIX KOJIOHUAX NIpeJijlaraeM:

- Mpex/Je BCero, He06X0 MO BHECTH B COOTBETCTBYIOLYE HOPMATHUBHbIE aKThl JI0-
IOJIHEHUS, COTJIACHO KOTOPBIM BCe NepevyrcleHHble HalpaBJaeHUs1 paboThbl C pa3JIMYHbIMU
rpyIaMy HeCOBepILIEHHOJIETHUX COBEPIIAIOTCA B HAUIYYLIMX HHTepecax pe6EHKa;

— PacKpbITh COJiep>KaHKe 3TOT0 TPeObOBaHUS.

Jlig aToro notpebyeTcs NpUBJIeYeHUE N1earoros, ICUXO0JIOTOB, JlesiTesell KyJbTypbl
U JIpyTUX CHEeLUaJuCTOB. A JI/Isl Hayajla JUCKYCCUH, MOTJIM Obl MPeJJIOKUTD CleAyLni
BapHUaHT.

Haunyumue uHTEepechbl pe6éHKa NpeJyCMaTPUBAKOT JeATEeJbHOCTh POAUTEIEH,
COOTBETCTBYWILMX TOCYAApPCTBEHHBLIX M OOLIECTBEHHBIX OPraHOB U y4YpeXKJeHUH,
HalnpaB/ICHHYI0 Ha ero yMCTBEHHOe, pu3nYecKoe U HPAaBCTBEHHO-KYJIbTYpHOe pas-
BUTHE, 06pa30BaHUe C YYETOM ero ClioCOGHOCTeH, B YCJI0OBUAX NOCTOAHHOIO UHM-
BU/Iya/IbHOTO BHUMaHHUSA U J06POThI.

OTcro1a HE06X0JUMO:

- JIMKBUJMPOBATb COBMECTHOE JieYeHHe B TIOPEMHBIX 00JIbHUILAX B3POCJBIX OCYX-
JIeHHBIX U HECOBEPILIEeHHOJIETHUX OCYK/J|leHHbIX (HEOJJHOKPATHO Mbl YIIOMUHAJIU O TOM, YTO
Takoe JiedeHHUe — 3TO IpeKpacHas LIKoJa JJisl MoAPacTalollero MoKoJeHus, YToObl CTaTh
NpecTynHUKOM - npodeccuoHasoM). Ho JTMKBUAMPOBATh TaK, YTOOBI ObLIW OT/Ee/IbHbIE
KopIyca TIOpeMHBIX 00JIbHUL /IJ11 HECOBEpLIEHHOJIETHUX;

— NOCTPOUTh OTZeJIbHble KOpIyca CJeJCTBEHHBIX H30JIATOPOB TOJIBKO JJIsI HeCo-
BEpLIEHHOJIETHHUX;

- B cooTBeTcTBywIMX HopMax YUK P® oTcyTCTBYIOT KpuTepuu BOCHUTATEJNbHOU
paboThI C HECOBEPLIEHHOJETHUMHU, UX HE0OX0IUMO CHOPMYJIUPOBATh.

MaxkapeHko A.C. orMevas: «Mbl Bce IpeKpacHO 3HaeM, Kakoro HaM CJelyeT BOCIIH-
TaTb 4YeJIOBEKa, 3TO 3HAeT KaXK/Jbl I'PaMOTHbBINA COLMAJbHbIM pabO4Yui U XOpPOUIO 3HAET
KaXX/Ibl{ 4JyieH napTuu. CiefoBaTe/bHO, 3aTPYAHEHUS He B BONPOCe, YTO HYKHO CZeJaTh,
HO KaK cZeJs1aTh. A 3TO BONPOC NejaroruiecKor TeXHUKHU. TeXHUKY MOKHO BbIBECTH TOJIb-
KO M3 ONbITa. 3aKOHBI pe3aHUs MeTaJIJIOB He MOIJIM Obl ObITh Hal/leHbl, eCJIU Obl B ONBITE
YyeJsioBeYeCTBA HUKTO HUKOIJA MeTa/lZIOB He pe3as. TOJIBKO TOr/a, KOrja ecTb TeXHHUYe-
CKHU OIIBIT, BO3MO>KHO U300peTeHHE, yCOBePLIEH-CTBOBaHUE, 0TO0P U 6pakoBKax» [10, c. 34];
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- OCY>X/JIeHHbIX HeCOBepILIeHHOJIETHUX C IEPBOM U BTOPOM CYAUMOCTAMHU COZEpPXKaATh
B BOCIIUTATEJIbHbIX KOJIOHUAX (HalpuMep, 00LIero pexkrMMa), a HeCOBEpPIIEHHOJIETHUX C 3—
5 1 6oJiee CyAUMOCTSIMU B BOCIIUTATE/IbHBIX KOJIOHUAX (HalpUMep, YCUJIEHHOTO pexuMa)
(kak 6b110 B 6bIBIIEM CCCP); cero/iHsA OHU coiepKaTCsl BCE BMECTE;

- 3allpeTUTh NPUBJIEKATh K OllepaTUBHO-PO3bICKHON paboTe HeCcOBeplIeHHOJIETHUX
B MOJIMIIUY, C/1€/ICTBEHHBIX U30JIITOPAax U BOCIUTATENbHBIX KOJOHUAX. Ecau 6ygeTt opra-
HHM30BaHa KPYIJIOCYTOYHAs IOJIe3Hasd 3aHATOCTb C HECOBEpPLIEHHOJIETHUMH, B KOTOPOU
aKTUBHeMIlee yyacThe OyAyT NPUMHUMATh COTPYAHUKU BCeX YPOBHEH, pobJieM ¢ noJjyde-
HUEM «OMepaTUBHOU» MHOpMALMU He OyAeT (COTPYJHUKHA BMeCTe C HUMHU 00s13aHbl UT-
paThb B $yTO60JI, XOAUTb 3UMOM Ha JIbKaX, y4aCTBOBATb B Xy/0’KECTBEHHOM caMOJesATeNb-
HOCTHU U B JIpyrUx MeponpusaTusax). [Ipu ycioBuM, eciv cOTPYAHUK OyAeT M0J1b30BaThCs
aBTOPUTETOM (B XOpOILIEM CMBICJ/IE CI0BA);

- CBU/IaHUSl HECOBEPILIEHHOJIETHUM OCYK/JEHHbIM JlaBaTb B JIl0O0Oe BpeMs C pOJCT-
BEHHUKaMH, KOT/la OHU MpPUEAYT, B TOM YUCJI€e U TEeM OCY>KJ€HHbIM, KOTOpble HaXOJATCs
B /IN30.

A He BepHyTbC4 JiM K onbITy 6biBUIero CCCP, korja noyTy B KaXK/IoM pervoHe 6blja
KOJIOHUS JIJI1 HeCOBepLIeHHOJIeTHUX (@ B HEKOTOPBIX Aaxke no JBe) (B OTJIMYHE OT Hbl-
HelllHeH JeNCTBUTEJbHOCTH, KOrAa OOJIbIIMHCTBO pOJUTesed He MOrYT NpuexaTb Ha
CBU/lJaHUE K CBOEMY pebeHKY, KOTOPbI HAaXOAUTCSA B KOJIOHUHU 3a ThICAYHU KUJIOMETPOB OT
Jloma);

- YCTaHOBJIEHHbIE B BOCIIUTATEJbHBIX KOJIOHUAX OObIYHBIE, 00JIerYeHHbIe, IbTOTHbIE
U CTpOTrue yCJI0BUS OTObIBAaHUA HakKa3aHUA cebs He onpaBfand. MoxeT ObITb, OHU He
HY>KHbI BOBce? A OpraHu30BaTh [/l OCYKJE€HHbIX KPYTJIOCyTOYHYIO MOJIE3HYIO JeATesb-
HOCTb [0/, COOTBETCTBYIOIUM KOHTpPOJIEM (B TOM UMCJe 3/l0pOBbIMA COH U BBICOKOKAYeCT-
BeHHOe [IUTaHHUe);

- IPUHATD BCe MePhI K TOMY, YTOOBI UCK/IIOYUTH N1€peBO/i BOCMUTAHHHUKOB, KOTOPBIM
MCIIOJIHUJI0Ch 18 jieT BO B3poc/ible KOJIOHUU. M3yuuTh onbIT B 6b1BIIeM CCCP Ha 3TOT cyeT.
B To BpeMsa npoBOJMIICA SKCIIEPUMEHT B JIBYX KOJIOHUAX HAa YKpauHe — coZiepKaTb OCYX-
JIeHHBbIX B BOCIIMTATEJbHO-TPYAOBbIX KOJIOHUAX (TaK OHM Ha3bIBaJIMChb) [0 KOHLA CPOKA
WJIU J10 YCIOBHO-JJOCPOYHOTO OCBOOOX/AEHHUS;

- 00y4yaTb HeCOBEpPLIEHHOJIETHUX TOJIbKO TAaKHMM CIELHUaJbHOCTSM, KOTOpble BOC-
TpebOBaHbI Cero/iHsA Ha pblHKe TpyZa (a He Ha TOKapHBIX cTaHKax 1916 r. UX y4uTh, Kak
3TO MHOT/J|a NPAKTUKYeTCs Cero/iHsd); U3y4YUThb Ha 3TOT CYeT COOTBETCTBYIOIIUN 3apybex-
HbIHM ONBIT, KOT/la HECOBEPILEHHOJIETHUX OCYKJ,eHHbIX 00y4aloT Ha 060py/J0BaHUMU CTOU-
MOCTBIO 2 ThIC. €BpO U Bbille. OpraHu30BaTh B 3TUX KOJIOHUAX TAaKOW BOCIHUTBIBAIOLIAU
IPOU3BOAUTE/IBHBIA TPYA, YTOOBI NIOC/e OCBOOOX/AEHUS 3TH JIIOAU ObLIA BOCTPEeOOBAHBI
Kak npodeccuoHanbl. UCKIOYUATD /11 9TUX MOAPOCTKOB TAaKOM «TPyA» KaK MNOJIIUBaHUE
NpPOCTbIHEN WJIU NTepebopKa KaKUX-TO CEMSH U TOMY NO/I06HOE;

- NPUHATb BCe Mepbl K MOBBIIIEHUIO 3PPEKTUBHOCTH [eATeJbHOCTH Yr0JIOBHO-
VCIIOJIHUTE/IbHBIX HWHCHEKLUUH M COOTBETCTBYIOLIUX MOApa3-AejleHUH B MNOJIUIEHCKUX
CTPYKTYpax; HbIHEIIHee M0JIOXKEeHHE JleJl B KOTOPBIX OCTABJSIET XKeJlaTh JIy4dIlero;

- ocTaeTcqa 6e3 OTBeTa BOIPOC O TOM, a YTO XKe JieJaTb C MCJAAaMUCTAMHU BOOOILe
M OCY/JIeHHbIMHM HUCJIaMHUCTAMH B 4aCTHOCTU. MoxeT ObITh, IepBOE, O YeM HYXKHO I'OBO-
PUTBH B 3TOM CUTyalUM SIBJISIeTCA M3y4yeHUe 3apy0OeXHOro OmlbITa Ha ced cyeT. A BTOpOe,
MOKeT ObITh OPraHU30BaTb PabOTy TakK, UTOObI B KXKJOM OTpsJie KaKA0W BOCIUTATEb-
HOM KOJIOHMU UX ObLJIO ObI He 60Jsiee 3 yesioBeK (Kak BbIHYKJeHHass Mepa). Ho aTo npeg-
JIOXKeHUe e/JHHCTBEHHOE, KOTOPOe He OCHOBAHO Ha NPaKTUYEeCKOM OIBITE;
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«H paccyx/ieHre, He CBSI3aHHOE C OOLIel Lie/ibl0 BCEX pacCyK/JeHUuM, 6e3yMHO, KaK
O6bl OHO HU OBLJIO JIOTUYHO. Llesib MeJIbHUKA B TOM, UYTOObI y HETO ObLJI XOPOUIUN pa3MoJi,
M 3Ta - Ta LieJib, €C/IU OH He Oy/IeT YIyCKaThb ee U3 BU/1a, ONIpe/ieJIUT /iJ11 HeTO HECOMHEH-
HbIY MOPSAJI0K U 0C/Ie0BaTEeJbHOCTD €r0 pacCyK/AeHUH 0 )KepHOBaX, O KoJiece, IJIOTUHE
M 0 peke.

Be3 5TOro oTHOLIEHUS K L|eJIU PacCyKJeHUN paccyKJeHUsl MeJbHUKA, KaK Obl OHU
HU GBI KPAacHUBbI U JIOTUUHBI, CAMHU 10 cebe OyAyT HeNpPaBUJIbHBI U, IJIaBHOE, IPa3AHbI»
[14, c. 92, 93].

Bo3Bpaijasice K HaIlIUM Npo6aeMaM U MPeAJ0KEHHUSIM M0 UX PelleHUI0 HaJl0 OCTO-
SIHHO JyMaThb O TOM, YTO e fIBJISIETCS TJIaBHOU LieJIbl0 eTeJbHOCTH COTPYAHHUKOB BOC-
NUTaTeJbHbIX KOJOHUH. [ledCTBUTEIbHO JIM TaKas IieJib COCTOUT B «MCIPaBJIEHHUU OCYX-
JleHHbIX»? Be/ib, ec/ii KOHKpeTHas LieJlb B 3aKOHO/IaTeJIbCTBE OTCYTCTBYET, 3HAYUT, COOT-
BETCTBYIOLIYeE pe3y/bTaThbl UCCAeJOBAaHUA OYAYT HEybeAUTeTbHbIMHU.

W pnanee. Eciiv 0CHOBBI IPaBOBOTO MOJIOXKEHHUS OCYKJE€HHBIX COCTaBJISIIOT paBa, CBO-
604bl U 3aKOHHbIe HHTepechl (4. cT. 10 YUK P®) [1], koHKpeTHOEe coaep:KaHWe KOTOPbIX
B 3aKOHOJATeJIbCTBE OTCYTCTBYET, TO BCE PACCY>K/JleHHS MO0 COBEpPLIEHCTBOBAHHUIO Jes-
TeJIbHOCTHU BOCIIUTATEbHBIX KOJIOHUH OYAYT TaKKe «6e3yMHbIMU».

U nocnennHee. C yyeTOM H3JI0XKEHHOI'0, MOKeT ObITb, Ha3pesa HeO6XOAUMOCTb pas-
pa6otku Koznekca PP 06 ucrnosiHeHUHM yroJI0BHbIX HAKa3aHWU B OTHOLIEHUW HECOBEpPILIEH-
HOJIETHUX, YT0JIOBHOTO Kojiekca PP o HecoBeplieHHOIETHUX, YT0J0BHO-NIPOLECCYalbHO-
ro xkogekca P® o HecoBepuieHHosIeTHUX, ['paxkaaHckoro kojaekca PP o HecoBeplieHHO-
JIETHUX U JP., TOJIBKO C IpHBJeYeHHeM NpodeccuoHanoB?

B laHHOM cTaTbe ObIJIU 3aTPOHYTHI JIMILb HEKOTOPble BOPOCHI IPOTUBOPEUYUN MEX-
Jly HOpMaMHM MOpaJii U HOpMaMHU NpPaBa, KOTOpble PeryJUpyloT OTHOILeHUs B cdhepe HcC-
NOJIHEHUS] HAKa3aHUM HeCcOBepLIEHHOJETHUX 0CYXK/eHHBIX.

Ho npex/ie, 4eM HecoBepIeHHOJIETHUN OKa3bIBAeTCsl B BOCIUTATENbHON KOJIOHUHY,
OH COBepIlaeT NPOTHUBONpPABHOe JesHUe. Jlajiee MPOUCXOJUT €ro pacciejloBaHUe U OCYX-
JileHre BUHOBHOTO. [loc/ie 0TObITHA HaKa3aHUA lepeJ OCYKAEHHBbIM BCTAaéT npobJsieMa ajar-
TallMU K yCJIOBUSAM CBO60/bL. U Ha Bcex nepeyrc/IeHHbIX Bbllle 3Tanax HecoBeplleHHOJIeTHe-
My HOPUXOJUTCA CTAJKUBATbCA C MAacCOM MpoO6JsieM MO NPUYMHE HECOBEPILIEeHCTBA YTrOJ0BHO-
MCIIOJIHUTEJIbHOTO 3aKOHO/ATe/IbCTBA, HA YeM Mbl OCTAaHOBHUMCS B CJIeIyIOILeH CTaThbe.
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Theory of State and Law

In our previous article, we analyzed the sources of law that regulate public relations
in the sphere of the execution of punishments in the Russian Federation from the point of
view of their consistency and effectiveness [2].

This article will consider general and specific issues of the relationship between the
norms of law and morality in the system of normative regulation of social relations using
the example of criminal executive legislation.

Most often, when it comes to the contradictions between the norms of morality and
the norms of law, an example is given of the contradiction between the norm of morality
that condemns murder and the norms of law that provide for the death penalty. But in fact,
such examples, and there are quite a few, can be found not only in criminal legislation, but
also in other branches of modern Russian law.

It is clear that the presence of such contradictions negatively affects the legal regula-
tion of the relevant social relations, but for relations in the sphere of the execution of crim-
inal sentences, this phenomenon may be most sensitive. In places of confinement there are
people who are initially immoral if they have been legally convicted. Of course, their immo-
rality is different. One thing is premeditated murder, another is stealing the notorious sack
of potatoes or committing a crime through negligence. But it is precisely such people, as
practice shows, having been deprived of their freedom, become very vulnerable to the in-
justice that is being committed against them. And, if relations with such prisoners cannot
be built on trust, then there is no point in talking about any positive results in the matter of
their correction. This especially concerns the problems of upbringing convicted minors in
educational colonies.

Obviously, justice should proceed both from the norms of law regulating relations in
the sphere of the execution of punishments, and also be manifested in the actions of em-
ployees who directly execute the punishment and are engaged in educational work.

The contradiction between the norms of law and the norms of morality can manifest
itself in different ways. And first of all, in our opinion, we are talking about the clarity and
clarity of the content of legal norms. Therefore, it is legitimate, in our opinion, to raise the
question of responsibility in such a situation of the legislator. If legal norms are written in
such a way that they can be interpreted in different ways, then he is acting immoral. The
legislator also acts immorally when he leaves unregulated the most important issues for
educational work with convicts.

And in this regard, many claims can be brought against the criminal-executive legisla-
tion of the Russian Federation.

For example, Part 1 of Art. 10 of the Criminal Executive Code of the Russian Federa-
tion (hereinafter - the PEC of the Russian Federation), which deals with the rights, free-
doms and legitimate interests of convicts. Questions arise in this regard.

First, are rights and freedoms not connected in any way?

Secondly, it is no less interesting to know what is meant by the term “prisoners’ free-
dom” — what is this about?

Third, what are "legitimate interests"? Practitioners do not understand the essence of
these expressions. Perhaps it would be more effective and more accessible to talk about the
rights, duties and responsibilities of convicts?

Chapter 15 (Articles 109-119) of the RF PEC [1] is called “Educational influence on
those sentenced to imprisonment”. Moreover, Part 1 of Art. 110 "The main forms and me-
thods of educational work with those sentenced to imprisonment” lists: moral, legal, labor,
physical and other education. But, firstly, it is not clear - where are the forms, and where
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are the methods. Secondly, in most educational colonies, productive educational work is
prohibited. Thirdly, the concept of moral education is also not disclosed.

In this chapter of the Criminal Executive Code of the Russian Federation, an attempt is
made to reveal the content of educational work with convicts to imprisonment in general,
to determine its main forms and methods.

So, according to Art. 109 "Educational work with convicts to imprisonment" of the
PEC of the Russian Federation, it is aimed at correcting them, forming in convicts a respect-
ful attitude towards a person, society, work, norms, rules and traditions of human society,
at increasing their educational and cultural level [1]. But this provision, in our opinion, con-
tains a number of shortcomings.

First, the content of the expression "educational work" has not been disclosed. It is
immediately about what this work is aimed at, but it is not said what this work is.

Secondly, the content of Chapter 15 of the said Code does not highlight the peculiari-
ties of the upbringing of different categories of convicts, for example, depending on: age,
number of convictions, sex. Moreover, the quality of educational work also depends on
whether convicts with mental disorders, suffering from various diseases, belonging to one
or another group or not belonging to one are taken into account, whether they were
brought up before conviction in orphanages, etc. All these most important aspects of educa-
tion remained outside the field of vision of the legislator.

Thirdly, isn't the formation of a respectful attitude towards a person, society, work,
norms, rules and traditions of human society, raising their educational and cultural level
among convicts; is not an integral part of the convict's correction?

We believe, in this regard, that the content of the expression "correction of convicts"
in Part 1 of Art. 9 of the RF PEC is not specifically and is not perceived by practitioners.

In chapter 15 of the RF PEC "Educational influence on those sentenced to imprison-
ment" there is not a word about minors. Is the "upbringing” of convicts of various catego-
ries of Russian citizens (minors in the first place) somehow connected with their "correc-
tion", or is this again empty phrases?

Chapter 17 of the RF Penal Code “Features of the execution of a sentence of impri-
sonment in educational colonies” (Articles 132-142) does not contain an article on educa-
tional work with minors [1]. Practice shows that productive work, regime activities, the
educational process in vocational schools and schools, the behavior of employees, etc. are
also brought up. Meanwhile, in the corresponding norms of the RF Penal Code, there are no
criteria for educational work with minors.

Thus, a number of the most important problems associated with the upbringing of
convicts, in fact, have been ignored by the legislator.

Speaking about the morality of legislation, the following problem cannot be avoided.

The UN Convention "On the Rights of the Child" [16] clearly identifies the protection
of the rights of five categories of minors: the general rights of the child (Articles 1 - 22);
the rights of minors deprived of their liberty (subparagraphs "c" and "d", Article 37); the
rights of minors suspected and accused of committing crimes (paragraph "b" of Art. 37 and
Art. 40); the rights of minors who are victims of any form of neglect, exploitation or abuse,
torture or other cruel, inhuman or degrading treatment, punishment or armed conflict
(arts. 38 and 39); the rights of mentally or physically handicapped children (art. 23).

However, in the Constitution of the Russian Federation, the Criminal Code of the Rus-
sian Federation, the PEC of the Russian Federation, in the legislation of the constituent enti-
ties of the Russian Federation, these categories of minors are absent and, naturally, there is
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no question of any appropriate work with each of them, and even more so with each con-
vict separately.

Therefore, we can talk about a serious gap in Russian legislation in this area.

It is also a shame that the situation in the colonies themselves, in comparison with the
Soviet period, not only did not improve, but, on the contrary, rolled back to the nineteenth
century. This is how Fyodor Mikhailovich Dostoevsky described this: “And look, some rab-
ble! One of the cantonists, another of the Circassians, the third of the schismatics, the fourth
Orthodox peasant, the family, the lovely children left at home, the fifth Jew, the sixth gypsy,
the seventh who knows who, and all of them must get along together at all costs, agree with
each other, eating from one cup, sleeping on the same bunks. Yes, and some kind of will: an
extra piece can only be eaten stealthily, every penny can be hidden in boots, and everything
is only that prison and prison ... Involuntarily, the foolishness will go to the head” [5, p. 41].
And today in colonies and pre-trial detention centers - everything is in one heap.

In addition, with regard to minors serving sentences in educational colonies in Russia
today, it is necessary to supplement the following: minors with one, two, three, four and
five convictions are serving their sentences in one colony together enhanced types of re-
gime in which these categories served their sentences). As a result, “physical violence, bul-
lying, humiliation of the individual are widespread among them” [4, p. 56, 82, 83].

Another issue that deserves close attention within the framework of the topic under
consideration is related to the transfer of convicts from educational colonies to correctional
colonies upon the execution of 18 years. In 2012, such transfers were 44.3% [9, p. 291] of
the total number of prisoners (the authors do not have more recent data, but the problem
is still acute).

This category is one of the groups with which the administration is also very difficult
to work. Most of these inmates feel a great desire to go to an adult colony after 18 years of
age with a "worthy" characteristic: to collect a bunch of penalties, in every possible way
openly violating the regime of detention in order to come there "their own". Otherwise,
there will be questions for them.

In the previous article, the authors drew attention to the fact that the practice of leav-
ing convicts in the former USSR for further serving their sentences even up to 21 years of
age gave positive results in the sphere of the execution of sentences in relation to various
categories of convicts [2, p. 43].

Departure from this practice suggests that it is caused by the lack of professionalism
of employees of all levels of the FSIN of the Russian Federation (in fact, they are helpless in
organizing educational work with this category of citizens), the lack of modern clear laws
and programs to educate this category of the younger generation. But then it can be argued
that there will be a reserve for the underworld for a long time to come.

There is a group of juvenile convicts who were previously registered with the juvenile
affairs unit of the police. There were almost 62.4% of such in Russia in 2012 [9, p. 279].
Today this problem is no less acute. The performance of this police unit still leaves a lot to
be desired.

One cannot fail to mention the group of minors, whose life before conviction took
place in orphanages. In conversation, some of them do not see much difference between
orphanages and colonies.

There are many convicts with various diseases: tuberculosis, venereal disease, weight
deficiency, alcoholism, drug addiction, HIV infection, mental disorders, etc. (more than 70%
of patients in total) [9, p. 280-287]. "Naturally" they are all contained together.
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In addition, together with everyone else, the so-called "offended” are serving their
sentences in the same institution (violent lecherous acts were committed with them at dif-
ferent times and all other convicts know this and treat them with disgust, suffice it to say
that they together at the last tables and dressed in torn clothes, they are always the first in
line to wash the floors). How to educate them is still one of the mysteries.

There is a category of adolescents who “work” for the administration (before the
amendments to the RF PEC in 2001, they were called “activists”). In modern correctional
institutions there are various groups of convicts. They unite, starting from the "coolest”
ones, who, in fact, control the main issues of the life of minors, and ending with the most
ordinary convicts in case of rendering any help to each other.

A few words about one more category of minors, which all convicts know about -
these are persons who "provide assistance" to operational workers.

After meeting with the operative (the teenager understands perfectly well what
awaits him in case of disclosure of this activity) and, having arrived at the detachment, re-
ports everything to the most authoritative convict. And he, in turn, is already filtering the
information that will be transferred to the operative.

Oddly enough, in part 3 of Art. 17 "Assistance of citizens to the bodies carrying out
operational-search activities" of the Federal Law "On operational-search activities" [17] it
is noted that the bodies carrying out operational-search activities are prohibited from us-
ing confidential assistance under the contract of deputies, judges, prosecutors, lawyers,
clergy and plenipotentiary representatives of officially registered religious associations.

First of all, the question arises, can you attract without a contract? And the next, from
our point of view, is an even more important question. Why is there not a word about the
prohibition of involving minors in this activity (even under a contract, even without it) in
the legislation of the Russian Federation?

For some reason the legislator did not pay attention to the norms of international law
contained in paragraph 1 of Art. 3, item 1 of Art. 9, p. 3, Art. 9, p. 1 of Art. 18, paragraph 1 of
Art. 20, art. 21, item "c" Art. 37, p. 2, Art. 40 of the UN Convention "On the Rights of the
Child" [16].

The aforementioned norms of the Convention stipulate that the States parties must
do everything in the best interests of the child. Is it really in their "best interests" that mi-
nors are involved in operational search work? All the more so when we know how such in-
teraction is actually carried out.

In general, we have to admit that none of the listed "directions" of work with various
groups of minors in modern educational colonies is done in the best interests of the child.
This expression is absent in Russian legislation.

Considering that all categories of convicted juveniles are serving their sentences in
one colony, there can be no question of an individual approach to them. Meanwhile, the
criminal world involves these citizens into its environment only taking into account the in-
dividual characteristics of each.

Concluding the analysis of the problem of the quality of the RF PEC and other laws of
Russia, I would like to quote the words of L. N. Tolstoy: “If you turn to the branch of knowledge
that try to give solutions to questions of life - to physiology, psychology, biology, sociology
(and we would they also added jurisprudence), then here you meet the striking poverty of
thought, the greatest vagueness, unjustified pretense to resolve irrelevant issues” [14, p. 29].

Another pressing and relatively new question, but very dangerous and burning. It lies
in the fact that “Islamic fanatics are seizing correctional colonies” [7].
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So, shortly before the New Year (2020), the media spread the news: in the Kalmyk
maximum security colony IK-2, FSB officers uncovered a real terrorist underground. It was
organized by a certain citizen convicted in 2013 for illegal possession of weapons. During
his six years behind bars, he managed to recruit over 100 people, despite the fact that the
colony itself is designed for 600 prisoners. Some of them managed to be released and con-
tinued their previous subversive activities.

In a number of colonies there were cases when Muslims were the instigators of riots
and riots. While at large, they recruit new supporters, including minors. These teenagers
know that even if they are caught and sentenced, brothers in faith will not leave. They will
help with the transfers, protect and give shelter after release. Therefore, it turns out that
one radical is imprisoned, but a couple of years pass and he successfully turns a dozen or so
ordinary criminals into fundamentalists [7].

We talked about the shortcomings of our legislation in the sphere of the execution of
criminal sentences, which directly impede the solution of the problems of educating con-
victs, especially minors. But these shortcomings are exacerbated in every possible way by
the unfair performance of their duties by employees of the relevant institutions.

Several years before the events described by Dm. Zlobin in the Kalmyk and other co-
lonies, one of the authors visited the Aleksin educational colony of the Tula region (from 12
to 16 March 2012 - about a year after the riots in this colony). More details on the results
of the inspection of this unit can be found in the previously mentioned monograph by
N. Ya. Larionova and V.V. Nevsky [9], and now we will focus on two examples.

First. A negative factor in the upbringing of minors is the influence of adult convicts
on them. Meanwhile, the staff of educational colonies do not give due attention to such
facts. So, in the summer of 2011 (2-3 months before the riots) the team of football players
of the Aleksinskaya VK, which consisted of inmates, twice traveled for "football matches" to
the penal colonies of strict regime No. 5 and No. 7 in Tula, which is largely contributed to
the strengthening of the negative trend among minors.

For some reason, the colony leadership believed that these were ordinary sporting
events. And although four mobile phones were seized from the inmates of the Aleksinsky
VK, this circumstance was not given due importance. It was not even established with
whom they kept in touch and what they talked about.

In the certificates of the inspectors, which were presented (including by the prosecu-
tor and one of the heads of the Federal Penitentiary Service of Russia) - not a word was
said about the reasons for the riots.

Second example. Employees of the Aleksinskaya VK and checking the fact of beating
by convicted Islamist Kh. Of convicted Russian S. (both from the Vladimir region) were ig-
nored.

While in the Aleksinskaya VK, the convict Kh. In a harsh manner spread Islam, was
physically strong, mocked the surrounding Russian pupils, openly considering them to be
an inferior race. From the age of four he suffered from epilepsy (his father and sister suf-
fered from the same disease), from an early age he was registered as a drug addict. Other
factors, identified, among other things, by a psychiatrist, were indicated, and were not tak-
en into account by the VK administration and by the inspectors [9, p. 16, 171].

The analysis of the legislation in the sphere of the execution of punishments in Russia
leads to a depressing conclusion about its deep immorality. Indeed, in fact, it not only does
not contribute to the correction of convicts, but rather, on the contrary, creates conditions
for the growth of recidivism in the country.
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How can this be explained? By the fact that in this system both the leaders of different
levels and the performers are amateurs who are absolutely indifferent to their work and
think only about their own benefit? This conclusion is also prompted by the fact that there
is still a positive experience here, but it remains unclaimed.

A few words about the attempts of the administration of educational colonies to in-
fluence convicted juvenile citizens with benefit for them, with benefit and for the state.

Fyodor Mikhailovich Dostoevsky noted: “Despite the courage, the prisoners them-
selves are much more pleased when they have confidence in them. This can even attract
them to yourself” [5, p. 68]. And such an experience in a number of educational colonies
previously took place (today there is no information on this).

So, for example, in the Ikshansk VK of the Moscow region in 1992-1994. the head of
the colony managed to gain confidence in the convicts, whose maximum terms were up to
10 years in prison and convictions - up to 5 years.

The difficulty was that before 1992 there were two incidents of riots and two attacks
on employees in this institution. This category of adolescents was very keenly aware of the
falsity of those who had to educate them, including by their own example.

The new chief, realizing all this, took, first of all, a number of measures to organize
high-quality food for the convicts (food warehouses on the day of taking office were looted,
the convicts ate dried potatoes the year before last in August).

Upon taking office, he organized harvesting at nearby collective farms (state farms)
by agreement with the relevant leaders, and on the territory of a meat-packing plant in the
town of Yakhroma, Dmitrovsky district, the convicts removed the garbage that had accu-
mulated over several years.

As a reward, they received vegetables, fruits and meat in the right amount, and in the
canteen the convicts felt this the very next day. There was not a single escape from the
events. This, in particular, was also achieved with the help of reputable convicts who were
appointed as foremen for these jobs.

Parents (usually mothers) were involved. They began to travel to Moscow to theaters,
to the circus on the bus with their parents (by the way, the heads of the Usman education-
al-labor colony also took minors to Moscow to theaters and circus).

In winter, the chief, together with 10-15 convicts, went 5 km from the colony to the
forest on skis, in the summer they ran to swim on Lake Sboevo in the Moscow region,
3 km from the colony. Meetings with parents were provided as soon as they arrived (and
not once a quarter, as was the law). The head of the institution spent about 8 months in
the colony.

These and other measures contributed to a large extent to the fact that for about two
years there were no gross violations in the colony, the disciplinary isolator for the last
8 months was free from violators, and no one aspired to riots.

“Others think, for example, that if you feed well, keep the prisoner well, do everything
according to the law, and that's the end of it. This is also a delusion. Everyone, whoever he
may be and no matter how humiliated he may be, even instinctively, albeit unconsciously,
still demands respect for his human dignity. The prisoner himself knows that he is a pris-
oner, an outcast, and knows his place before the boss; but no stigma, no shackles can make
him forget that he is a man. And since he is really a human being, it follows that it is neces-
sary to treat him humanly. Oh my God! Yes, human conversion can humanize even one on
which the image of God has long since faded. These “unfortunate” ones must be treated in
the most human way. This is their salvation and joy” [5, p. 146].
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This is especially important when working with minors of all categories, including
convicts. So, in one of the educational colonies in Russia, a school teacher in the classroom
with all the convicts called one of them (besides the leader) "a stinking prisoner." He gave
his word in front of everyone that he would deal with her.

Almost immediately, the relevant information was received by the leadership of the co-
lony. The unlucky teacher was offered an urgent resignation, explaining the possible conse-
quences of her behavior. The head of the colony was an experienced employee. He understood
that if such convicts “gave their word” in front of everyone, they would try to keep him.

The hard work of convincing the pupil to abandon his threat gave its results - he
abandoned his plan, but for a long time he could not forget this incident. Such facts, as well
as cases of beating of inmates by employees, are the reasons for the riots in the colonies.
But in this case, the experience of the colony leadership and the promptness of the inter-
vention made it possible to avoid serious consequences.

[ also remember such a case. In the Ikshansk VK, convicted N. at the age of 17 and
with a term of 7 years in prison did not go to any contact with the head of the colony (This
was about the middle of 1993).

He stood out among the other convicts for his severity and intransigence to em-
ployees. As it turned out later, the reason for this behavior was that before his convic-
tion he was severely beaten in the police and the remand prison, but he did not turn an-
yone over.

Earlier it was noted that the convicts in the colony were harvesting crops in the
fields of the Moscow region, and this convict was asked to head one of the harvesting bri-
gades. But the pupil flatly refused. At the same time, the head of the colony began to re-
ceive information that he and his “friends” (there were about 15 of them) were preparing
mass riots.

The convicts and adults and minors (under the influence of adults) had such a “tradi-
tion”: if, for example, riots in this colony took place on December 30 last year, then Decem-
ber 30 this year should be marked with new mass riots. Everything happened under the
influence of the "authorities" of the adult underworld.

The question arises as to how adult criminals could lead minors. We have already
written above about the negligent, on the part of the administration of the colonies, holding
sports events. But there are other options as well.

The fact is that a practice has developed in which sick convicts (both adults and mi-
nors) end up in general prison hospitals (there are no separate ones for minors). There are
even known cases when juvenile convicts specially injured themselves in order to get to the
hospital in order to receive appropriate instructions from the leaders of criminal gangs.

The management of the educational colony received information that the "team" of
our convict, wishing to celebrate the anniversary of last year's riot, is seriously engaged in
the search and manufacture of clubs, rods, pikes, knives. One of the measures to counteract
the impending action, undertaken by the administration of the colony, was to provide con-
victs with up to 3 days' leave to communicate with their parents.

On one of the days described, the mother of the organizer of the upcoming riots ar-
rives at an appointment with the leadership with sorrowful news and a request to let her
son go to his father's funeral. The convict himself was invited to the office of the chief, and
he was seated next to his mother (all this took place in the presence of the educational and
educational council of the colony, which included school teachers, vocational school teach-
ers, operational workers, production foremen, etc.).
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All members of the council were categorically opposed to letting this convict go to the
funeral, since he either threatened or insulted each of them. The head of the VK thanked the
council members and dismissed them from their jobs.

In the presence of his son and mother, he called the supervising prosecutor and, after
explaining the situation, asked his permission. The prosecutor replied that the head of the
colony could open the gates and release all the convicts, but under no circumstances would
they release this. Hanging up the phone and explaining, first of all, to the mother that her son
with his ugly attitude towards the employees (for which he was repeatedly punished and
everyone waited for him to turn 18 to be sent to an adult colony) proved himself accordingly.

The head of the colony decided to take responsibility upon himself and asked the
convict if he would return in three days at 16 o'clock and if he gave his word of honor. He
gave his word of honor, and he and his mother left.

Three days later, at 2 p.m., he already called the gates of the colony and asked the of-
ficer on duty to report to the chief that he and his mother had arrived, but they wanted to
sit with her until 4 p.m. on the stadium bench in front of the colony and would return to the
unit on time. At 16:00 he crossed the threshold of the colony and the negative group ceased
to exist. After 30 minutes, the duty officer was brought to the watch and neatly folded at
the entrance prepared pikes, knives, batons and so on.

The above methods of the head of the Ikshansk educational colony are not reflected in the
criminal-executive legislation; in this regard, the attitude of the higher management to such
experiments looks rather strange.

The fact is that during this time almost 2 years in the colony there was not a single in-
spector, supervisor, supervisor and, as a result, no assessment was given to this work. Ex-
periments were not prohibited, but proposals for improving the penal legislation governing
the execution of punishments against minors were not developed.

The higher leadership could not but know about what was happening in the colony.
Therefore, the lack of appropriate attention to what is happening allows us to assume that,
from the point of view of the authorities, all this is "nonsense and, most likely, will end in
disorder".

A similar positive experience (the authors are sure) exists today in a number of
other colonies, only it must be professionally identified, which, unfortunately, is not vis-
ible. It's a pity.

In 2019, shocking information appeared on the Internet. Three cadets of the gradua-
tion course of the Kuzbass Institute of the Federal Penitentiary Service of Russia committed
an attempt on their classmate. These cadets, like many others, (future law enforcers in the
system of the Federal Penitentiary Service of Russia) were engaged in organizing auto-
fences to “earn money”.

The cadet knew about these "pranks”, they were friends. The girl was literally charac-
terized as an excellent student, athlete, activist, social activist. But this excellent student did
not learn how any normal citizen should act, and even more so a future employee of the
Federal Penitentiary Service of the Russian Federation, having learned about the crimes
being committed. Nevertheless, the killers decided to deal with her precisely under the pre-
text of what she could convey to them. The murder failed, but the victim was severely muti-
lated. As a result, stories with auto-fills surfaced.

The first person to be punished in this case was the victim of the criminals. The at-
tempted murder caused serious harm to her health, which is unlikely to be fully restored. But
her punishment seems excessive, considering that, in fact, she suffered for her infantilism.
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The student herself did not participate in the scams of her friends, but she did not
condemn them either. At the same time, at first, she was accused of everything by the lea-
dership of the university, stating that she had disgraced their educational institution and
demanded to withdraw the statement about the crime committed against her [15].

So what happens? Whom do the educational institutions of the Federal Penitentiary
Service of Russia train and graduate - the deliberate criminals? “Specialists” who believe
that violation of laws is quite normal and not only believe, but also commit illegal acts. How
will they serve? Yes, it is clear how. They will extort bribes from prisoners and their rela-
tives, as well as provide services to criminals for money.

And what about the leadership of the university, its teachers. Did they not know
about the state of mind of their pets. And if there had not been an attempted murder, the
cadets' scams would never have become known. This again brings us back to the question
of the professionalism of employees of all structures of the Federal Penitentiary Service of
Russia. It is also interesting that the head of this educational institution, in which such out-
rages are happening, calmly retired and did not suffer any punishment.

In the end, those responsible for the attempted murder were brought to justice. But
will justice be fully restored, given that the father of the leader of the criminal group, at the
time this material was published on the Internet, remained the deputy head of the traffic
police in one of the districts of the Kemerovo region ...?

So what is it all the same?

At first glance, it seems that both immoral legislators and immoral perpetrators are
concentrated in the sphere of the execution of criminal sentences. In fact, in our opinion,
everything is much worse and more tragic.

A huge amount of information is published in the modern press and on the networks,
which testifies to a deep moral decline throughout the country.

Zakhar Prilepin writes in one of his works: “In our country, about two million teenag-
ers are constantly beaten by their parents. And many die at the hands of their fathers and
mothers ... thousands. More than fifty thousand run away from home every year to escape
domestic violence. Over seven thousand are victims of sexual crimes every year - you know
about that? And what about the fact that we have only officially registered more than two
million orphans, the vast majority of who will never be adopted or adopted? Have you
heard anything about this?" [11, p. 16].

What are the headlines in a number of newspapers. So, only in Komsomolskaya Pravda
dated January 29, 2020, there are three of them: "What was going on at the school, the director
of which pushed the students to murder” [12], "The father who abandoned the children at She-
remetyevo, forbade them to see their grandparents” [6], “The parents of a girl who has been
living in the hospital for six years have been put on the wanted list” [8]. And if we add to this
list child from orphanages or who left them after 18 years, we get an almost complete picture
of the causes of juvenile delinquency. Unfortunately, the authors do not have the above statis-
tics, but they are convinced that these and other problems with minors are no less acute today.

About underage Ufa schoolgirls (as a rule, 14 - year olds), earning money by prostitu-
tion, is described in detail in an article published in the newspaper "Komsomolskaya Prav-
da" [3]. The only question that arises in connection with this problem is the question of
what kind of work with these adolescents and their parents is carried out by the corres-
ponding state structures (if any), and how many such girls are there in Russia?

Journalist Yuri Pronko describes the moral level of the so-called modern elite of our
state in the following way: “At the same time, the Russian political, economic and other
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elite demonstrates a very clear understanding of where, to what potential” fifth point "the
country is heading - they are buying up “golden passports” "To get out of Russia, if sudden-
ly something starts here incompatible with their stable life. That is, those who built this
very "stability” are well aware that the situation, to put it mildly, is getting worse. The
country is again at a crossroads, as it was 30 years ago. The economy is in crisis, the popu-
lation is poor, capital outflow is breaking new records, and we are told that inflation is low
in Russia, that the current crisis has not become an apocalypse, that it is possible to live,
although the size of the pie is sharply decreasing. A select few understands that this stabili-
ty leads to destabilization. Therefore, he is massively buying up the citizenship of foreign
states. These figures with low social responsibility are convinced that they will manage to
escape from Russia. The number of those wishing to buy "golden passports" under citizen-
ship programs in exchange for investments has grown by 20% in just three months, if we
compare the indicators year on year, according to Forbes" [13].

And there are countless examples from different spheres of our modern life, but the
material cited seems to be quite enough to understand that the problems of the Federal
Penitentiary Service of Russia are much deeper and they do not lay on the surface. We live
in a seriously ill society ruled by corruption, greed and complete immorality.

It is considered an axiom that empires and states collapse when general immorality
reigns in their society. But our newest state was originally formed on an exclusively im-
moral basis. On the desire of a certain group of people to "grab" huge material resources
and they succeeded. Does our society have at least seventy years of the future?

However, history is a very cynical lady, and judging by the state of understanding by
the citizens of Russia of the essence of what is happening, the existing regime still has some
time backlog.

This is confirmed by a recent survey of citizens of the Russian Federation on amend-
ments to the Constitution of the Russian Federation. Major amendments, which could se-
riously turn the country towards economic and, above all, moral revival, as hoped for by
representatives of different political orientations, were never in demand. We are talking
about the return of natural resources exclusively to state ownership in the interests of the
whole society, about prohibiting all deputies and officials from having property abroad, etc.

In these conditions, it remains to be surprised that something is still being done in the
country.

Wishing to remain in the ranks of the optimists, the authors are ready to make
a number of proposals for improving the legislation regulating public relations in the
sphere of the execution of sentences.

Taking into account the huge number of problems identified in the activities of educa-
tional colonies and in the activities of prosecutors overseeing the implementation of laws
in educational colonies, we suggest:

- first of all, it is necessary to make additions to the relevant regulations, according to
which all the listed areas of work with various groups of minors are performed in the best
interests of the child. Disclose the content of this requirement.

This will require the involvement of teachers, psychologists, cultural workers and
other specialists. And to start the discussion, we could suggest the following option.

The best interests of the child include the activities of parents, relevant state
and public bodies and institutions aimed at his mental, physical and moral-cultural
development, education, taking into account his abilities, in conditions of constant
individual attention and kindness.
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Hence it is necessary:

- to eliminate joint treatment in prison hospitals for adult convicts and juvenile con-
victs (we have repeatedly mentioned that such treatment is an excellent school for the
younger generation to become a professional criminal). But to liquidate so that there are
separate buildings of prison hospitals for minors;

- to build separate buildings of pre-trial detention centers only for minors;

- there are no criteria for educational work with minors in the relevant norms of the
RF PEC, they must be formulated.

Makarenko A.S. noted: “We all know perfectly well what kind of person we should
educate, every literate social worker knows this and every member of the party knows it
well. Therefore, the difficulty is not in what to do, but how to do it. And this is a question of
pedagogical technique. Technique can only be learned from experience. The laws of cutting
metals could not have been found if no one had ever cut metals in the experience of man-
kind. Only when there is technical experience, invention, improvement, selection and rejec-
tion is possible” [10, p. 34];

- Convicted juveniles with first and second convictions should be kept in educational
colonies (for example, general regime), and minors with 3-5 or more convictions in educa-
tional colonies (for example, with increased regime) (as was the case in the former USSR);
today they are all contained together;

- to prohibit the involvement of minors in the operational-search work in the po-
lice, remand centers and educational colonies. If a round-the-clock useful employment
with minors is organized, in which employees of all levels take an active part, there will
be no problems with obtaining "operational” information (employees with them are re-
quired to play football, go skiing in winter, and participate in amateur art activities
and in other events). Provided that the employee enjoys authority (in a good sense of
the word);

- to give visits to convicted minors at any time with their relatives when they arrive,
including those convicts who are in the DIZO.

Isn't it possible to return to the experience of the former USSR, when almost every re-
gion had a colony for minors (and in some even two) (in contrast to the current reality,
when most parents cannot come on a date to their child, who is in the colony for thousands
of kilometers from home);

- the usual, lightweight, preferential and strict conditions for serving a sentence es-
tablished in educational colonies did not justify themselves. Maybe they are not needed at
all? And to organize round-the-clock useful activities for convicts under appropriate super-
vision (including healthy sleep and high-quality food);

- to take all measures to exclude the transfer of pupils who have turned 18 years old
to adult colonies. Study the experience in the former USSR in this regard. At that time, an
experiment was carried out in two colonies in Ukraine - to keep convicts in educational la-
bor colonies (as they were called) until the end of the term or until parole;

- to teach minors only in such specialties that are in demand today on the labor mar-
ket (and not to teach them on lathes in 1916, as is sometimes practiced today); to study in
this regard the relevant foreign experience, when convicted juveniles are trained on
equipment worth 2 thousand euros and more. To organize in these colonies such educa-
tional productive work so that after liberation these people would be in demand as profes-
sionals. To exclude for these adolescents such "work" as hemming sheets or bulkheading
some seeds and the like;
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- take all measures to improve the efficiency of the activities of the criminal executive
inspectorates and the relevant divisions in the police structures; the current state of affairs
in which leaves much to be desired;

- the question of what to do with Islamists in general and convicted Islamists in particu-
lar remains unanswered. Perhaps the first thing to talk about in this situation is the study of
foreign experience in this regard. And secondly, the work can be organized in such a way that
in each detachment of each educational colony there would be no more than 3 people (as
a forced measure). But this proposal is the only one that is not based on practical experience;

“And reasoning that is not connected with the general purpose of all reasoning is in-
sane, no matter how logical it may be. The miller's goal is to have a good grind, and this
goal, if he does not lose sight of it, will determine for him the undoubted order and se-
quence of his discourses about millstones, about a wheel, a dam, and about a river.

Without this attitude to the purpose of the reasoning, the miller's reasoning, no matter
how beautiful and logical, will in itself be wrong and, most importantly, idle” [14, p. 92, 93].

Returning to our problems and proposals for their solution, we must constantly think
about what is the main goal of the activities of employees of educational colonies. Is it real-
ly such a goal to "reform the convicted"? Indeed, if there is no specific goal in the legisla-
tion, then the corresponding research results will be inconclusive.

And further. If the foundations of the legal status of convicts are the rights, freedoms
and legitimate interests (part of Article 10 of the RF CEC) [1], the specific content of which
is absent in the legislation, then all arguments on improving the activities of educational
colonies will also be “insane”.

And the last thing. Taking into account the foregoing, perhaps there is a need to de-
velop a Code of the Russian Federation on the Execution of Criminal Sentences against Mi-
nors, the Criminal Code of the Russian Federation on Minors, the Criminal Procedure Code
of the Russian Federation on Minors, the Civil Code of the Russian Federation on Minors,
etc., only with the involvement of professionals?

In this article, only some issues of contradictions between the norms of morality and
the norms of law that govern relations in the sphere of the execution of sentences of juve-
nile convicts were touched upon.

But before a minor ends up in an educational colony, he commits an unlawful act. Fur-
ther, it is investigated and the guilty is convicted. After serving the sentence, the convict
faces the problem of adaptation to the conditions of freedom. And at all the stages listed
above, a minor has to face a lot of problems due to the imperfection of the criminal execu-
tive legislation, which we will focus on in the next article.
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3APYBEKHDBIE SMUT'PAHTCKHE UCCJIEJOBAHUA
ITPABOBOT'O PEI'YJ/INPOBAHHUA 3dKOHOMUKH

Y COIIMATBHBIX OTHOIIEHUH

B IIOCJIEPEBOJIIOIIMOHHOM POCCUH

AHHOmayus. /JlaHHasi cmambesi codepicum aHAAU3 HAYYHBIX UCCAe008aHUT,
onybAUKo8AHHbIX 3a pybedxcom (Eepona u CIIIA) nod asmopcmeom pyccKUX IMuepaH-
mog, 6bl8WUX «OesblMU» 0uyepamu, U 3apy6excHbIMU Y4eHbIMU 0 3AKOHOJdamesb-
cmee «6e/blx» Npagumeibema 8 cdhepe IKOHOMUKU U COYUANbHbIX OMHOWEHULL

Kaiouesvle caoea: I'paxcdaHckas 8oliHa, pegooyus, b6es0e dgudceHue, aHmu-
cosemckoe dgudiceHue, IKOHOMUKA U COYUANbHbIE OMHOWEHUS.

Bonpoc npoBa/ibHOM 3aKOHOTBOPYECKOW U NPaBONPUMEHUTEJNbHOM paboThl aHTUCO-
BETCKUX TOCYJapCTBEHHbIX 00pa30BaHHWM HEAOCTAaTOYHO MCCJIeJ0BaH HU B OTeYeCTBEH-
HOW, HU B 3apy0exHOM Hay4yHOU JiuTepaTtype. OJHAKO OTBET Ha JAHHbIA BOMPOC MOMKET
BBISIBUTb HOBYIO PUYHHY Kpaxa «6eJsioro ABMKeHHUs» B Poccuu.

['ocymapcTBeHHble faesiTesn CoBeTckod Poccuu, 4yBCTBYs OJJHOBPEMEHHO yBepEH-
HOCTb B IIPaBOTe U HEOOXOJUMOCTb NOCTOSHHOTO yTBEpXKJeHUs MPaBOTbl KOMMYHHUCTH-
4YeCcKOro pexvma, Mo3BOJISIM MyOJMKOBAaTh HEKOTOpble paboThl NpeAcTaBUTesed GeJo-
rBapAenCKUX MPaBUTEJNbCTB, HO B OCHOBHOM TeX, KTO Nepelles Ha cTopoHy CoBeTCKOU
BJIACTH. B 0OTHOLIEHUH OCTa/JIbHBIX MEMYAPOB U JIHEBHUKOB, IIyOJIMKALIMM OCYILeCTBJISJINCh
nocJie XxecToyanuler LeH3ypbl. M31aBasuce ¢ yueToM TpeOOBAHUM LieH3yPhl BbIIEPKKU U3
MeMyapoB KpyIHEWIIUX JesaTesled aHTUCOBETCKOro Jiareps, Hanpumep, «Kak Havanach
6opbba c GoJsiblIeBUKaMU Ha tore Poccuu» moj, aBTOpcTBOM JleHUKHHA, «3apojaeHue
Jlo6poBosibyeckoid apmuu» JlykoMmckoro, «BceBesnkoe Bolicko JloHckoe» KpacHoBa,
«/lHeBHUK» Bysnbepra, a Tak:ke MHOTUX JIpyrux. Ux IHEBHUKU, MeMyaphbl, JOKYMEHTHI SIB-
JISIOTCS LleHHEHUIIUM MCTOYHHUKOM, [0 KOTOPbIM BO3MOXKHO 00Jiee BCECTOPOHHE HM3Yy4YUThb
BOEHHbIe COOBITUA I'PKJAHCKOW BOWHBI, B3aMMOOTHOIIEHHS JINEPOB aHTHUCOBETCKHUX Ipa-
BUTEJIbCTB, a TAKXKe UHBIX KJIH0YEBbIX COOBITUM TOTO Iepro/ia 0Te4ecTBeHHOU uctopud. [lap-
TUSl ¥ TOCYJapCTBO JONyCKa/Jk NOJ0OHbIe MyOJUKALMK C LeJIbl0 Zl0Ka3aTb HEUM30eXXHOCTh
NOpaKeHUs1 6eJ1oro ABMKEHHS U 6€CKOMIIPOMUCCHYIO obey 60JiblieBU3Ma [1, . 24].

OTaenbHble paboThbl OBLIM MOCBSIEHBI PYKOBOAUTEJSAM 6eJjioro ABWXeHUs [2, 3].
Hanpumep, gearenpHocTs A.B. Kosyaka xapakTepusoBasacb KpalHe IOJIOXKHUTEJBHO,
Y [laxke BO3BOJWJIACh B PaHT MO/BUra, a caMoMy KoJsiuaKy npunuceiBaiv TBEpAbl XapaKTep
M He3aBUCHUMYIO BOJIIO, TOTOBOT'O 3a0bITh O CBOMX JIMYHBIX MHTepecax B LieJfAX CllaCeHUs
Poccuu. AHasiornuHbIM 06pa3oM npecTaBasiv aTaMaHa /lyToBa, 1ujiepa JJoHCKUX Ka3aKoB.
['paxxzaHCcKas BOWMHA B IJla3ax McaTe/Jed-dMUTPAaHTOB YacCTo OLleHWBa/Iach KaK BOMHA BCeX
coLMa/IbHBIX cUJ Poccuy, a 3aTeM Npeo6pasusiack B BOMHY MeX/Ay KjaccaMu: IpoJieTapyar
B JIM1ie 00JIbIIEBUKOB NPOTHUB 0PULepCTBA U UHTEJJIMT€HLIUH B JIUIE OeJIbIX.

WuTepecHyto Touky 3peHus Bbicka3an [L.LH. MuntokoB. OH yka3biBaJ, YTO aHTUOO0JIb-
IIEBUCTCKOE JIBUKEHUE, KOTOpoe 06 beAuHAN0 BClo Poccuto (kpoMe caMoil mapTuu 60J1b-

* lynrep ApteM BsiuecsiaBoBuY, penojiaBaTesib kadeapnb! «Teopus U HCTOPUs roCyAapcTBa U paBay»
HHcTuTyTa [IpaBa To/NbATTUHCKOTrO rocyjlapcTBeHHOr0 yHUBepcuTeTa. E-mail: dulger.law@bk.ru
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IIeBUKOB), 10 Mepe CTaHOBJIEHUS BBIPOCJIO B 6eJsioe, a 3aTeM B peKpealjMOHHOe JIBXKeHHe
[4, c. 2-3]. II.LH. MutokoB noApoOGHO pacKpbll NPUUYMHBI KpaXxa aHTUCOBETCKUX CUJI, OCHO-
BbIBasiCb HA MeMyapax POCCUHMCKUX 3MUTPAHTOB, ONyOJMKOBaHHbIX B 20-e ro/bl XX Beka.
HanpumMmep, 0AHOHN M3 NPHUYKH OH CYeJl, YTO MHOCTPAHHbIEe COXO3HUKHU He 0OKa3aJlv JOKHOU
NOAJEPKKHU B eJUHCTBEHHBIN 6JIaroNpUATHBIA MOMEHT, KOT/la HACTPOEHUS HaceJIeHUd 110
OTHOLUEHHUIO K NPOTUBOOOPCTBYIOLIMM CHJIaM ellle He cGOpMHUPOBAJINCh, U NpeJCTaBJIs-
JIOCb BO3MOXXHBIM HaHeCTH pelialiee nopaxeHue 6oJblieBUKaM. TakKe OH yKasbIBaJ Ha
HeKayeCTBEHHOe yIpaBJieHUe, Pa3HOCTb MOJUTHUYECKUX B3IVIAZ0B MeXAy JujepaMu Oe-
JIBIX U MacCaMH, HU3KUH YPOBEHb AU CLHUIJIMHBI B BOOPY>KEHHBIX CHUJIaX U T.[.

MN.J1. CostloHeBUY, B 11€JI0M COTJIallasiCh C MHEHUSIMU JIpyTUX aBTOPOB, YKa3bIBaJl B Ka-
YyecTBe NPUYMH NMOpPaKeHUs1 6esoro JABHKeHUs OTCYTCTBHe (MMEHHO OTCYTCTBME) IOJIU-
THUYeCKOM NpOorpaMMbl, Ype3MEPHOro NPUMEHEHUSI BOEHHBIX METO/I0B U CUJIOBO€ HaBA3bI-
BaHHe TpeOOBaHMI MeCTHOMY HaceJIeHHIO, a TaKXKe psJi UHbIX HelpeJBUJEHHbIX U CIy-
YalHbIX 06CTOSATENBCTB [5].

M3 4yucia 3apyb6exxHbIX y4YeHbIX NepByl0 HauboJsiee KpynHyw pab6oty B 1935 r.
ony6simkoBas YeMOepsivMH, aMepUKAHCKUM XYPHAJIUCT, UCCIel0BaHHE KOTOPOro ObLIO
CBSI3aHO C UCTOPHEH I'paKJaHCKOU BoWHBI B Poccuu. OH paccMaTpuBas NPpUYMHBI ITOpa-
’K€HHUA aHTUCOBETCKUX NPaBUTENBbCTB, B YUCJI€ KOTOPBIX YKa3blBaJ HECOBMeCTUMOCTb
noautuky Kosyaka u JleHMKUHA € peaJIbHbIMHA MHTepecaMy OOJIBLIMHCTBA HaceJeHUs.
OTaesbHOE BHUMaHUe OH yJiesIMJ 00bICHEHUIO NPUYMH, IO KOTOPbIM HacesJeHUe, B 4Ya-
CTHOCTHU KPeCTbSAHCTBO, NPEANOYUTANO0 HJeHu OO0JIbIIEeBUKOB, HeXeJH peKpealdOHHble
NPHU3bIBbI OeJbIX [6].

«XoJi0Has BOMHa» 6€CKOMIIPOMHUCCHO MOBJIMAIA HAa X0/, HAyYHOW MBIC/IMY 3alaJHbIX
yUeHbIX, B UX TpyZax NPOCJeXHUBAETCS JIMHUS HeNpeKpallarmllelcss KPUTHUKHA MapTUHU
00JIbLIIEBUKOB, UX MOJUTUKHU U UCTOPUH [7]. [paxkaaHCcKasa BOKWHA OLeHMBaJIACh KaK Ipo-
TeCT HapoJa NPOTHUB 6OJIbIIEBUKOB U3-3a POCNYCKA Y4YpeJUTeJbHOr0 COOpaHus, U CYUTA-
JIOCh, YTO OHA OXBAaTWJ/Ia He BCIO CTPaHy, a JIMLIb ee HeOOJIbLIYI0 YacThb. besoe gBuxKeHue
OLIEHUBAJIOCh BeCbMa C/lep>KaHHO, y4YeHble 00X0U/IM CTOPOHOW aHTUHAPOJHBIN XapaKTep
ero JectBuil. UHocTpaHHOE BMellaTe bCTBO BOBCE CUMTAIOCh HE0O6X0AUMBbIM [8-14].

B HeKOTOpbIX UCCIe0BAaHUAX pellarolias poJb B IpaXKJAaHCKOW BOMHe Oblia OT/a-
Ha KPeCTbsSHCTBY, B CBSI3U C YeM, aKTUBHO pacCMaTpPUBAJUCh IPUYHMHHO-C/IeACTBEHHbIE
CBA3U MEX/Jy ero HaCTPOeHUSMH U CHUMIATUSAMHU K KaKOW-JMO60 U3 NPOTHUBOOOPCTBYIO-
IMX CTOPOH U NOC/JeAYLHUX YCIEX0B Ha NMoJIAX CpaxkeHUW. CYUTaNoCh, YTO KPEeCThAHCT-
BO Npec/ieloBasIo JIMYHbIE, 2 He MOJIMTUYEeCKHUe 1IeJIU, YTO NpeJCTaB/seTCs BIOJHe 060cC-
HOBaHHBIM [15].

Wpeosnorus 6esoro ABMKeHUs cTaja pa3pabaTbiBaTbCs 3apyOeKHbIMH YYE€HBIMU I10-
cne 1970 r., 1 HauboJ1ee CylleCTBEHHbIN BKJIaJ, B 3TOMW 06J1aCTH COBEPILINJ aMepPUKaHCKUU
uctopuk 1. Kenes [16]. OH nepBblii 06paTH/ BHUMaHHWe Ha HEOOXOAUMOCTb UCCIe[0BaTh
aHTHUOOJIbIIEBUCTCKOE JIBIXKEHNE He KaK LieJioe, a KaK COBOKYIHOCTb PeruOHaIbHbIX CHUJIL.
Ero BHUMaHue 0co6eHHO NpuUBJIeKa0 NpaBuTeabcTBO [1.B. Bpanresns na HOre Poccuu, ko-
TOPYIO OH cyeJl HauboJiee IPKOU i 060061eHHOW XapakTepucTUkU. KpoMe Toro, oH uc-
cJleZj0BaJl BONIPOCHI MOTHUBOB JIMJIEPOB «0esI0To» JABWKEHUA W BJIMAHUA UX BOEHHBIX Ha-
CTPOEHUM Ha NMPOBOJMMYIO NOJUTHUKY. B KauyecTBe NMpHUYMH NOpaKeHUs aHTHUCOBETCKUX
npaBuTesbCTB, KeHe3 yka3biBaeT, cpefj POYUX, HeJAOCTATOYHY0 3P EeKTUBHOCTD rOCy-
JIAPCTBEHHOTO YCTPOMCTBA, a TAKXKe NOJIUTUKU B 3eMeJIbHOM U COLLMAJIbHOM BOIIPOCAX.

C 1980-x rr. «6e0e» ABHIKEHHE CTaJI0 0O'bEKTOM MCC/IeJIOBAHHUM He B Ka4eCcTBe ca-
MOCTOAATeJIbHOTO $eHOMEHa, a B KaueCTBe NPUYMUHBI TPOU30IIe/lIel IpaXxJjaHCKOW BOMHbI
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B Poccuun. Hanpumep, npuyrHa nob6espl 60/1bIIEBUKOB pacKpbIBajach yepe3 OTCYyTCTBUE
HMHBIX aJIbTePHAaTUBHBIX BO3MOXXHOCTeMN pa3BuTUsAa Poccuu.

BecbMa 3Ha4MMBbIM KccaefoBaHueM ctana TpyA H. Pocca, ony6avkoBanHbid B 1982 1.,
nocssaueHHbId nosauTuke [1.B. Bpanresa. OH ckpymy/ie3HO NPUBOAUT BCe JleTa/lkd CTaHOB-
JieHus KpbIMCKOro rocyZapcTBa, pacKpblBaeT MOJUTHUKY B 3eMeJIbHOM, 3KOHOMHUYECKOM
Y COLMAJIbHBIX BONIPOCAX, CUCTEMY OpPraHOB roCcyZapCTBeHHOM BjacTU. OH NPUBOJUT IO-
autudeckue B3raazasl [1.B. BpaHnresna u ero 6imxaliyx nNoJA4UHEHHBIX, aHaJIU3UpyeT 06-
liee cocTosiHUe «besoro» Aesa Ha lOre Poccuu v nocie nepexouT K ero OTZAe/JbHBIM ac-
MeKTaM: BOEHHbIM /IeliCTBUSIM, BHEIIHEN NMOJIUTUKE, 3eMeJIbHOU pedopMe, HACTPOEHUSIM
COLIMYMa, Ipeo6pa30BaHUsM B SKOHOMUKE U TOPTOBJIe, IPAaBONOPSAJKY U T.J.

OueHnuBasa nocnenoBaTesbHble felcTBuA [1.B. BpaHress, UcCTOpUK yKasbiBaJj, 4TO
BpaHresib moHUMMaJ He0OXOAUMOCTb AJUTENbHBIX U MOCJAEA0BATEAbHBIX Mep JJis1 BOC-
CTaHOBJIEHUS NpexHell Poccuu, oH BUJes HEOOXOAUMOCTb OTJI0XHUTb BOINpPOC 0 Oyay-
1eM NOJIMTUYECKOM yCTPOUCTBE, YTO 0Ka3aJio BJMSHHE HA IPOBOAMMBIE UM pedOpPMBI.
[Ipy 3TOM OH rpaMOTHO TAaKTHU4YeCKU JEeWCTBOBAJ NMPOTHUB COBETCKHUX BOOPYKEHHBIX
CUJI, ,06UBasiCh YCUJIEHUs CBOMX MO3ULUI CpPeJIU ero JOBEPEHHBIX U yOeXxJeHus B Npa-
BOTe Oesiokt uzaeu [17].

H. Pocc He orpaHu4MBaeTcs 001IMMY, BUTHEBATBIMU PACCY>KJAEHUSAMU O IpaBUTEJIb-
ctBe BpaHrens B KpeiMy, HO NpuUBOJUT BecbMa NOApPOOHbIE JaHHble. Hanpumep, o ToM,
YTO pacxo/ibl Ha coJiepKaHHe 0JIHOTO BOEHHOTO COCTAaBJIsA/IO0 puMepHO 10 Thicsay py6Jiei
B CyTKU. [Ipy YMC/IEHHOCTH apMHMH - Pacxo/ibl COCTaBJSJIM NMpUMepHO 1 MJH. PyHTOB
CTEpJIMHIOB B MecAL,. CyllecTBYOLUNA NIPAMOU OA0X0AHbIM NPOTrPECCUBHBIA HAJIOT AaBaJl
omnpe/ieJieHHble MOCTYIJIEHUs], HO OILyTUMOro 3¢deKTa B LiessAX CoJep>KaHUs BOOPYKeEH-
HBIX CUJI He JaBajl. OH TakXKe MpeACTaBUJI JJaHHble O BBEJEHHBIX Mepax 0 KOCBEHHOMY
HaJIOT000JI03KEHUIO IPO/J0BOJIbLCTBEHHBIX TOBAPOB, IIeYaTU HOBbBIX JI€HEKHbIX 3HAKOB. UM
0TMeyaJIoCh, YTO BpaHresto focTranack BaJlOTa, llepeBe/leHHasa pacnopsxkeHusaAMU Kosva-
Ka, /lennkuHa u Bpemennoro [lpaButesibcTBa yepes CIIA.

MMesica HEKOTOPBIM 30JI0TOW 3amac, KOTOpblM XpaHuicad Bo @pannuu. C/10KHOCTH
B BaJIIOTHOM peryJIMPOBaHUU UM CTaBUJIMCh B MPSIMYI0 3aBUCMMOCTb OT NPOJ0JKAIOLEN-
cs TpakJaHCKOW BOMHBL. OH NMPUBOJAMJ JaHHble O HAMEPEHUAX «OeJsblX» MPaBUTEJbCTB
pa3opBaTh CBSI3b C COBETCKUM py6sieM. [lnaH JelcTBUIM JelicTBOBaBIIero HavyajJbHHUKaA
YnpaBnenus ¢unaHcoB M.B. bepHackoro B onpejieJleHHbI MOMEHT pa3oyapoBas BpaH-
reJisi U3-3a U3JIMLIKA TEOPUU IIPU OTCYTCTBUU MPAKTUYECKOU peann3anuu. OJHAKO ApYyTrUx
JIOCTOMHBIX KaHJMAATOB HAa ero MeCTO He HallJIOCh.

Takxe r-H Pocc faet oneHky geATesbHOCTH PHUHAHCOBO-3KOHOMHUYECKOT0 COBella-
HUS B IEPUOJ, C CEHTAOPSA 1o okTA6pb 1920 roga. beiia JaHa B 11€/10M y/10BJIETBOPUTEJIb-
Hasl OlleHKa COCTOSIHMS 9KOHOMUKH, 0100peHa MOHOIOJIMS Ha BbIBO3 xjeba. bbliu Boife-
JIeHbI IP0o6JieMbl BO BHEIIHENW TOProBJe: HEJ0OPOXKeNaTe/IbHOCTh 3aMa/|HbIX Jlep)KaB, He-
YA0BJIETBOPUTENbHOE COCTOSIHWE KOopabsei. OTMevyanuch NMYyTH pelleHHs JAaHHOW Mpo-
6/1eMbl, HAaIpUMepP, C IOMOLIbI0 TOPrOBJIM Ha HEOOEBBIX Cy/HaX BoeHHO-MOPCKOTO BeZjOM-
cTBa. BbLIM ycTaHOBJIEHBI OrpaHUYEHUs 110 COCTaBYy COOCTBEHHUKOB B LieJIIX COXpaHEeHUs
cynoB pycckoro ToproBoro ¢Jota. C okTs16psa 1920 roga UMH MOTJIM OBITh JIMLIb PYCCKHE
nojJaHHble. baarofaps foroBopHoil paboTe peopraHru3oBaHHoro CoBeta, ToprosJs lOra
Poccuu ctana npoxoguthb yepe3 KoHcTtanTrHonosb [18].

B 1990 r. 6611 u3gaH TpyL «Pycckas peBostouusi» P. [laiinca, KoTopblil oTMedaeTcs
CTapbIMM YCTOSIBIIMMUCS 3apy0eXHbIMHU MOJXO0JAAMM K OLleHKe I'PaXKJIaHCKOW BOWHBI. AB-
TOpP NPUBOJUJ JOBOABI O LeJsX UHOCTPAaHHOW WHTEPBEHLUH, CTPEMUBIIENCA BOCCTAHO-
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BUTb GPOHT MUPOBOM BOMHBI B Poccuu, a He IMKBUAALMIO GoJibllieBU3Ma. Ho mpuynHoM
MHTEPBEHI|UHM, KPOMEe TOTO0, MOCIY>XUJIU MPU3bIBbI JUAEPOB O0JIbIIEBUKOB K BCEMUPHOU
peBOJIIOLIMM NpoJieTapuaTa. B KOHEYHOM BBIBOJIE, aBTOP OTKPBITO 3asiBJISIET, YTO UHTEP-
BeHLIMa B Poccuu mo3BoJiniia ee COXpaHUTh KaK CaMOCTOSITEJIbHYIO MOJUTUYECKYIO e/lu-
HUIY U U36exaTh npeBpalleHus B KoaoHUIo ['epmanuu [19].

BexxaBmuu u3 CCCP B CIIA B.H. BpoBkMH Takke NPUJIOXKUJI YCUJINSA K UCCIeJ0BAHUIO
MCTOPUYECKOTO SIBJIEHUS IpakJaHCKOW BOMHbI B Poccuu [20, 21]. OgHako ero BBIBO/IbI
CyLleCTBEHHO OTJIMYa/JWCh OT BBIBOJOB €ro NnpezllecCTBEHHUKOB U COBpeMeHHUKOB. OH
npejJjiaraja OLeHUTb PEBOJIIOLMIO U TPAXK/JAaHCKYI0 BOMHY KaK CTPYKTYpPHO€E B3aUMO/JIENCT-
BUe Bcero HaceseHusi Poccuy, Bcex coLMaIbHbIX TPYyII, YTO NpeAoNpefenuao BCeLeayo
BOBJIEUEHHOCTb M yyacTue B BoWHe. OcTaHaBJUBasiCb Ha aHTUCOBETCKOM JIBUKEHUH, OH
oneHuBaeT 1919 r. HauboJiee 61aroNpUATHBIM Jis HUX, KOr/la nobesia 6esoro Jesa npej-
CTaBJIslJIaCh BIIOJIHE OJIM3KOW U OLIYTUMOM, YeMy Clioco6CcTBoBa/IU ycnexu JJo6poBosibye-
CKOW apMHH U UX JeCTBUS HA TEPPUTOPHUSX, NOJAKOHTPOJIbHbBIX 60/IbIIEBUKAM.

. dnenbMaH B CBOEeM TpY/ie BbICKa3aJ 0YeHb UHTEPECHYIO0 MbIC/Ib O HEOOOCHOBAHHO-
CTU npefybexJeHUN B HeM306eXXHOM MOopakeHUU 0esioro Jesa, IPUBOJAsA B 060CHOBaHUE
CBOMX JIOBOJIOB MOJJIEP>KKY MHOCTPAHHBIX CHJI, MPOPECCHOHANN3M BOEHHbIX U JIMYHbIE
yMEeHHUS 4YJIEHOB anmnapaTa ynpaBJieHUs. TeM He MeHee, 3TO He IIOMOTIJIO GesIbIM JOCTUYb
no6e/ibl, IPUUYUHbBI UX NOPAKEHHUS HE TaK OYeBUJHbI U MepKHYT Ha ¢oHe dpakTa nobde/ bl
60J1bLIEBUKOB [22].

JleBMH NpPUBOJUT B KauyeCTBe NMPUYMH NOpaXKeHUs 6esoro Jesa yAaJeHHOCTD MOJIU-
THYECKUX LIEeHTPOB aHTUCOBETCKUX IPABUTEJBLCTB JIPYT OT Pyra, pa3o0IlleHHOCTb UX Jeu-
CTBUM, IPEBEHTHUBHbIE METO/Ibl OOJIbIIEBUKOB U UX Teppop [23].

Kanaackuii ucropuk I'. Ilepeiipa u3yyas BOnpochl rocyZiapcTBeHHOCTU B CHUGUpU
B I'0/ibl TPAXAAHCKOW BOUMHBI [24]. OH BnepBble Aajl 06'bEeKTUBHYIO OLIEHKY pa3006IleHHO-
CTU OesibIX MPaBUTEJbCTB, HEYZldadye UHTEPBEHILIMHU, IPOBay JeMOKpPAaTUYECKOW KOHTppe-
BoJioMU Kosiuaka M 3aKOHOMEpPHOMY OTKa3y 6eJibIX OT JiMbepajiu3Ma U JeMOKpPaTUH [
e/IUHCTBEHHOM 11eJIM1 — BOCCTaHOBJeHUA equHoW Poccuun. [logpo6HO ocTaHaB/IUBasACh Ha
auyHocTy A.B. Kosiuaka 1 onjeHHBast ero J1eiTeJbHOCTU B KayecTBe BepxoBHOro npaBuTe-
Jisl, OH IpeJinoJiaraeT, YTO UCTUHHble MOTHUBBI KoJsiyaka Tak ¥ He cTa/d U3BeCTHbIMU. Of-
HAKO 3TO He MPensATCTByeT YYeHOMY NyTeM XapaKTepUCTUKU JUYHOCTH Kostyaka onpefe-
JIUTh €ro BJIMSIHWE Ha pa3BUTHeE U NMOCAeAyILUK NpoBaJ 06esioro Aejia Ha TEPPUTOPUU
BoctouyHoit Cubupu. OTMevyass HeapPEKTUBHOCTb BOEHHOW MOOWIM3AL UM, KOPPYILHUIO,
BHYTpeHHHE KOHQJIUKTbI, HECIOCOOHOCTh YTBEPAUTD €/lMHbIEe U NOC/IeJ0BaTe/bHble Npa-
BWJa Ha noJKoHTposbHOM Kosdaky Tepputopum I. Ilepeiipa B 3TOM BUJAUT OOLIHOCTH
C UHbIMM aHTHUCOBETCKHUMU NPAaBUTEJbCTBAMHU [25].

[TofBO/isT UTOT BBIIIEN3/I0)KEHHOMY, CTOUT OTMETUTD, UTO B 3apyOEXKHBIX HCCIE/0-
BaHHUAX, 6esi0e JBUXKEHUE CTa/0 CaMOCTOSATE/NbHbIM 00'bEKTOM Hay4YHbIX pa3paboToK ro-
pa3zfo paHblile, 4YeM CpeJjd OTeueCTBEHHBIX UCTOPUKOB. OCHOBHBIM U 6€3yCJ0BHBIM Ipe-
MMYILIECTBOM PYCCKOM 3apybexxkHOU uctopuorpaduu 6es0ro JBMXKEHUS SIBJASETCSA OTCYT-
CTBUE LIEH3ypbl U CBOOOJS BblpakeHUsI MbICJAU. biarosapsi aToMy, 3anajHble y4yeHble-
HUCTOPUKHU UMeJH 6OJIbIINEe BO3MOXKHOCTHU OLEHUTb BUsHHUE ['pak/aHCKON peBOJIIOIUU
B Poccru Ha MUpoOBoOe co0611ecTBO.

BmecTe ¢ TeM, HECMOTpPS Ha 60JIbIIOEe KOJUYECTBO HAy4YHbIX TPYZOB MO Y3KUM BO-
npocaM, CBSI3aHHBbIM C peBOJIIOLMEN U OesibIM JBUXKEHHEM, UCCIeJOBaHUM, 3aTparuBalo-
IIMX 3KOHOMHUKY U COLMaJIbHbIe OTHOLIEHUS B IOPUUYECKOM aclleKTe, KpalHe MaJio, U BO-
IPOC /10 HACTOSIL[ET0 MOMEHTA OCTAETCs Hepa3pelleHHbIM.
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Annotation. This article contains an analysis of scientific research published abroad
(Europe and the USA) by Russian emigrants, former "white" officers, and foreign scientists on
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The issue of the failed lawmaking and law enforcement work of anti-Soviet state for-
mations has not been sufficiently studied either in domestic or foreign scientific literature.
However, the answer to this question may reveal a new reason for the collapse of the
"white movement" in Russia.

The statesmen of Soviet Russia, feeling both confidence in the righteousness and the
need to constantly confirm the righteousness of the communist regime, allowed the publi-
cation of some works by representatives of the White Guard governments, but mainly
those who went over to the side of Soviet power. As for the rest of the memoirs and diaries,
the publications were carried out after the most severe censorship. Excerpts from the me-
moirs of the largest figures of the anti-Soviet camp were published taking into account the
requirements of the censorship, for example, "How the struggle with the Bolsheviks began
in the south of Russia" by Denikin, "The Birth of the Volunteer Army" by Lukomsky, "Great
Don Army" by Krasnov, "Diary" by Budberg, as well as many others. Their diaries, memoirs,
documents are the most valuable source by which to study the military events of the civil
war, the relationship between the leaders of anti-Soviet governments, as well as other key
events of that period of national history. The party and the state allowed such publications
in order to prove the inevitability of the defeat of the white movement and the uncompro-
mising victory of Bolshevism [1, p. 24].

Separate works were devoted to the leaders of the white movement [2, 3]. For exam-
ple, the activities of A.V. Kolchak was characterized extremely positively, and was even ele-
vated to the rank of a heroic deed, and Kolchak himself was credited with a firm character
and independent will, ready to forget about his personal interests in order to save Russia.
Ataman Dutov, the leader of the Don Cossacks, was represented in a similar way. The civil
war in the eyes of emigrant writers was often viewed as a war of all social forces in Russia,
and then transformed into a war between classes: the proletariat in the person of the Bol-
sheviks against the officers and the intelligentsia in the person of whites.

* Dulger Artem Vyacheslavovich, lecturer of the Department of Theory and History of State and Law, In-
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An interesting point of view was expressed by P.N. Milyukov. He pointed out that the
anti-Bolshevik movement, which united all of Russia (except for the Bolshevik party itself),
as it developed, grew into white, and then into a recreational movement [4, p. 2-3]. P.N. Mi-
lyukov revealed in detail the reasons for the collapse of the anti-Soviet forces, based on the
memoirs of Russian emigrants, published in the 1920s. For example, he considered one of
the reasons that foreign allies did not provide adequate support at the only favorable mo-
ment, when the mood of the population towards the opposing forces had not yet formed
and it seemed possible to inflict a decisive defeat on the Bolsheviks. He also pointed to poor
governance, the difference in political views between white leaders and the masses, a low
level of discipline in the military, etc.

.L. Solonevich, generally agreeing with the opinions of other authors, pointed to the
absence (namely the absence) of a political program, excessive use of military methods and
the imposition of force on the local population, as well as a number of other unforeseen and
accidental circumstances as the reasons for the defeat of the white movement [5].

Among foreign scientists, the first major work in 1935 was published by William
G. Chamberlin, an American journalist whose research was related to the history of the
Russian Civil War. He considered the reasons for the defeat of the anti-Soviet governments,
among which he pointed out the incompatibility of the policies of Kolchak and Denikin with
the real interests of the majority of the population. He paid special attention to explaining
the reasons why the population, in particular the peasantry, preferred the ideas of the Bol-
sheviks, rather than the recreational appeals of whites [6].

The "Cold War" uncompromisingly influenced the course of scientific thought of
Western scientists, in their writings a line of incessant criticism of the Bolshevik party,
their politics and history can be traced [7]. The Civil War was assessed as a people's protest
against the Bolsheviks because of the dissolution of the Constituent Assembly, and it was
believed that it did not cover the whole country, but only a small part of it. The White
movement was assessed in a very restrained way, scientists bypassed the anti-popular na-
ture of its actions. Foreign intervention was considered necessary at all [8-14].

In some studies, the decisive role in the civil war was given to the peasantry, in con-
nection with which the causal relationships between their moods and sympathies for any
of the warring parties and subsequent successes on the battlefield were actively consi-
dered. It was believed that the peasantry pursued personal and not political goals, which
seems quite reasonable [15].

The ideology of the white movement began to be developed by foreign scholars after
1970, and the most significant contribution in this area was made by the American histo-
rian P. Kenez [16]. He was the first to draw attention to the need to study the anti-
Bolshevik movement not as a whole, but as a combination of regional forces. His attention
was especially attracted by the government of P.V. Wrangel in the South of Russia, which he
considered the most striking for a generalized description. In addition, he investigated the
issues of the motives of the leaders of the "white" movement and the influence of their mili-
tary sentiments on their policies. As the reasons for the defeat of the anti-Soviet govern-
ments, Kenez points out, among others, the insufficient efficiency of the state structure, as
well as the policy in land and social issues.

Since the 1980s. The "white" movement became an object of research not as an inde-
pendent phenomenon, but as a cause of the civil war that took place in Russia. For example,
the reason for the victory of the Bolsheviks was revealed through the absence of other al-
ternative opportunities for the development of Russia.
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A very significant study was the work of N. Ross, published in 1982, devoted to the
policy of P.V. Wrangel. He scrupulously gives all the details of the formation of the Crimean
state, reveals the policy in land, economic and social issues and the system of state authori-
ties. He cites the political views of P.V. Wrangel and his closest subordinates, analyzes the
general state of the "white" business in the South of Russia and then proceeds to its indi-
vidual aspects: military operations, foreign policy, land reform, social mood, economic and
trade reforms, law and order, etc.

Assessing the sequential actions of P.V. Wrangel, the historian pointed out that Wran-
gel understood the need for long-term and consistent measures to restore former Russia,
he saw the need to postpone the question of the future political structure, which influenced
the reforms he was carrying out. At the same time, he skillfully acted tactically against the
Soviet armed forces, seeking to strengthen his position among his confidants and convince
them of the correctness of the white idea [17].

N. Ross does not confine himself to general, florid arguments about the Wrangel gov-
ernment in Crimea, but gives very detailed data. For example, the fact that the cost of main-
taining one soldier was approximately 10 thousand rubles per day. With the size of the ar-
my - the costs were about 1 million pounds sterling per month. The existing direct pro-
gressive income tax provided certain revenues, but did not give a tangible effect for the
maintenance of the armed forces. He also presented data on the measures introduced for
the indirect taxation of food products, printing of new banknotes. They noted that Wrangel
got the currency transferred by orders of Kolchak, Denikin and the Provisional Government
through the United States.

There was some gold reserve that was kept in France. Difficulties in currency regula-
tion were made by him directly dependent on the ongoing civil war. He cited data on the
intentions of the "white" governments to sever ties with the Soviet ruble. The action plan of
the acting head of the Finance Department M.V. Bernadsky at some point disappointed
Wrangel because of the excess of theory in the absence of practical implementation. How-
ever, there were no other worthy candidates for his place.

Also, Mr. Ross gives an assessment of the activities of the Financial and Economic
Meeting in the period from September to October 1920. On the whole, a satisfactory as-
sessment of the state of the economy was given, and a monopoly on the export of grain was
approved. The problems in foreign trade were highlighted: the ill will of the Western pow-
ers, the unsatisfactory condition of the ships. Ways of solving this problem were noted, for
example, with the help of trade on non-combat ships of the Naval Department. Restrictions
were established on the composition of owners in order to preserve the ships of the Rus-
sian merchant fleet. Since October 1920, they could only be Russian subjects. Thanks to the
contractual work of the reorganized Council, the trade of the South of Russia began to pass
through Constantinople [18].

In 1990, R. Pipes' work "Russian Revolution" was published, which is noted for the old
well-established foreign approaches to the assessment of the civil war. The author presented
arguments about the goals of foreign intervention, which sought to restore the front of the
world war in Russia, and not the elimination of Bolshevism. But the reason for the interven-
tion, in addition, was the calls of the Bolshevik leaders for a world revolution of the proletariat.
In the final conclusion, the author openly declares that the intervention in Russia allowed it to
be preserved as an independent political unit and to avoid turning into a German colony [19].

V.N. Brovkin who fled from the USSR to the USA also made efforts to study the histor-
ical phenomenon of the civil war in Russia [20, 21]. However, his conclusions differed sig-
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nificantly from those of his predecessors and contemporaries. He proposed to evaluate the
revolution and the civil war as a structural interaction of the entire population of Russia, all
social groups, which predetermined the full involvement and participation in the war.
Dwelling on the anti-Soviet movement, he estimates 1919 as the most favorable year for
them, when the victory of the White cause seemed quite close and tangible, which was faci-
litated by the successes of the Volunteer Army and their actions in the territories con-
trolled by the Bolsheviks.

D. Edelman in his work expressed a very interesting idea about the groundlessness of
prejudices in the inevitable defeat of the white cause, citing the support of foreign forces,
the professionalism of the military and the personal skills of the members of the adminis-
trative apparatus in support of his arguments. Nevertheless, this did not help the whites
achieve victory, the reasons for their defeat are not so obvious and pale against the back-
ground of the fact of the Bolsheviks victory [22].

Levin cites the remoteness of the political centers of anti-Soviet governments from
each other, the disunity of their actions, the preventive methods of the Bolsheviks and their
terror as the reasons for the defeat of the white cause [23].

Canadian historian G. Pereira studied the issues of statehood in Siberia during the
Civil War [24]. He was the first to give an objective assessment of the disunity of the white
governments, the failure of the intervention, the failure of Kolchak's democratic counter-
revolution and the natural rejection of liberalism and democracy by the white for the sole
purpose of restoring a united Russia. Dwelling in detail on the personality of A.V. Kolchak
and evaluating his activities as the Supreme Ruler, he assumes that Kolchak's true motives
never became known. However, this does not prevent the scientist, by characterizing Kol-
chak's personality, to determine his influence on the development and subsequent failure
of the white cause in the territory of Eastern Siberia. Noting the ineffectiveness of military
mobilization, corruption, internal conflicts, the inability to approve uniform and consistent
rules on the territory controlled by Kolchak, G. Pereira sees this in common with other anti-
Soviet governments [25].

Summing up the above, it is worth noting that in foreign studies, the white movement
became an independent object of scientific development much earlier than among Russian
historians. The main and unconditional advantage of the Russian foreign historiography of
the white movement is the absence of censorship and freedom of expression. Thanks to
this, Western historians had better opportunities to assess the impact of the Civil Revolu-
tion in Russia on the world community.

At the same time, despite the large number of scientific works on narrow issues
related to the revolution and the white movement, there is very little research affecting
the economy and social relations in the legal aspect, and the issue remains unresolved
until now.
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POJIb CMU B 3APYBEKHbIX CTPAHAX: AHAJIN3
W IIPUHATHUE 3APYBEXKHOT' O OIIBITA

AHHomayus. B daHHoll cmambe paccmampusaemcsi HOpMAmu8HO-Npagosast
6asa, pecyaupyroujas dessmeabHOCMb cpedcme Macco8oll UHHopmayuu 3apybextcHbIX
cmpaH. 3ampazusaromcsi ocmpule npobaemvl 83aumodelicmeuss CMHU ¢ opzanamu
8/1aCMU 8 UHOCMPAHHbBIX 20Cy0apPCcmMeax.

IlodHumaromcesi 8onpocwl 83aumodelicmeusi YacCmHo20 Kanumanaa co cpedcm-
8aMmu maccogoll uHpopmayuu 8 dpy2ux 20cyo0apcmaax.

Buisisasitomess npobaembul 83aumodeticmeuss op2aHo8 20cydapcmeeHHoll 8/a-
cmu co CMH 6 3apyb6excHbIX cmpaHax u mem camvlM npedsdzaemcs y4umusleams
daHHbLITl onblm UHOCMPAHHbLIX 20cydapcme 8 Pocculickotl Pedepayuu.

Knawuesvle caosa: opzanbl 2ocydapcmeeHHOl eaacmu; cpedcmea maccosoll
uHgopmayuu; epaxcdaHckoe obujecmeo;, UHPOpMayuoHHoe obwjecmeo; NepcoHalb-
Hble aHHbIe; HAYUOHA/1bHASI 6€30NACHOCMb; UHPOPMAYUOHHDbIE BOLHbL.

CraHoBneHMe NHGOPMALIMOHHOIO OOLIeCTBa HUKOTZa He ObLIO OJHOMOMEHTHBIM CO-
ObITHEM, 3TO JJIsleecs], UHOT/a 3aMe/IsAIolleecs], I03TalHOe U HEPaBHOMEPHOeE JIBUXKEHUE,
0 4eM B MoC/eJHee BpeMsl MUIIETCS B OpUAMYecKou suteparype [3]. Obpalaetcsa ocoboe
BHHMMaHHe Ha BaXKHOCTb IPAaBOBOI'0 pPery/JMpoBaHus obecrnedeHuss MHPOpMalMOHHOM 6e30-
NACHOCTH Y 3al{MThl IEPCOHAIBHBIX JaHHBIX [8], a cylecTByOIME PUCKU B MHPOPMALUOH-
HOM O0O0I11leCTBe 3aCTaBJSI0T 60Jiee NPUCTAIbHO aHAIM3MPOBATh POJIb U 3HAYEHUE CPEJICTB
MaccoBor uHpopMauuu (ganee - CMHU) B uHPOpMaLlMOHHOW LIMBUIM3ALUH [4].

BepHOo oTMedaeTcs, YTO Hay4YHO-TEXHUYECKHWH MPOrpecc OKa3bIBaeT HENoCpeJCT-
BEHHOe BJIMSIHME Ha ee pa3BUTHE, YTO HANPSIMYIO CBSI3aHO C BOBJIeUeHHEM MUPOBOTO CO-
0611ecTBa B COBpeMeHHOe NH(POPMalMOHHO-KOMMYHHUKAaTUBHOE MMPOCTPAHCTBO. bricTpbie
TeMIbl Pa3BUTUS MHPOPMALMOHHBIX IepeJOBbIX TEXHOJIOTUM HEMPOU3BOJIbHO MOPOXK/a-
I0T Ipo6JsieMbl aZjAITALLMOHHOT0, OPraHM3allMOHHOr0 U NPaBOBOI0 XapakKTepa s Cyob-
€KTOB roCy/lapCTBEHHbIX 00pa30BaHUM B CBSI3U B3aUMO/JIeCTBUEM UX C MHPOPMALMOHHOMN
peasibHOCThIO [4, c. 22].

Oco6eHHOCTb CTAaHOBJEHUS UHPOPMALMOHHOW IMBUJIW3ALUU COCTOUT B TOM, UYTO
B pa3HbIX CTPaHax 3TO JBU>KEHUE HEOJMHAKOBO, U CYLIEeCTBYIOT KaK JIMJEephbl, TaK U ayT-
canziepbl. BHe BCAKOro COMHeHHUSs], Te rOCyapCTBa, KOTOpble paHbllle JPYrUX B CUJIY TeX
WJIU MHBIX COOBITUM U SIBJIEHUUM [JOCTUIJM OOJIbLIEr0 paBeHCTBA B OOLIEeCTBEHHbIX OTHO-
HIeHUsX CBOOO/Ibl BhIpAXKEHHUSI MHEHUH, UMetollee cGOpPMUPOBAHHOE IPaXK/IaHCKOe 0011ie-
CTBO, ZIeMOKpaTUYeCKHe TEHJeHLUM COBEPILIEHCTBOBAHUS MOJUTHUYECKON cdephl, pa3Bu-
Thle 3KOHOMMUYECKHE W COLMAJIbHble MEeXaHU3Mbl PeryJiMpoBaHUsl NOBCEJHEBHOMN /[ies-
TeJIbHOCTH JIIOJEeH, OCTUT/IA U HAUOOJIbIIUX BbICOT B UHPOPMaIMOHHOH cdepe.

[lepefoBBIMM B 3TOM IJIaHEe CeM4Yac MOXXHO Ha3BaThb CTpaHbl 3amnagHou EBpomnbi,
CHIA, Anonuto u psaa apyrux. Ho u Te rocyapcTBa, KOTOpble IOKa UAYT B apbeprap/e 60-
Jiee pa3BUTHIX, B CUJIy BCeoOIel riobaansanuy, MMPOKOro pacipocTpaHeHUsI KOMMYHHU-
KalMOHHBIX TEXHOJIOTHMH, U PacTyLUX NOTpeGHOCTEeN HacesleHUs B MHOpPMaLMH, TaKxKe

* Heauee Iagesn BaseHmuHogUY — KaHAWJAT HOPUAUYECKUX HAYK, AOLEHT Kadepbl rpaxkAaHCKOro
npaBa M mpoiecca UHCTUTyTa MOJATOTOBKM TOCYJapCTBEHHbIX U MYHHUIUNAJbHBIX CAYKALIUX AKaJeMHU
®CHH Poccum. E- mail: ivliev_pv@mail.ru
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SIBJISIIOTCS HEOT'bEMJIEMOM YaCThI0 COBPEMEHHOTO HH(POPMaIMOHHOTr0 06111ecTBa. BaxKHbIM
3JIEMEHTOM, KaK Npe/CTaBseTCsl, MOXKET CTaTh aHA/IU3, U MOC/eyIollee NIPUHATHUE ONbITA
3apy0OeXHbIX CTpPaH BO B3aUMOJEWCTBUU CO CpPeACTBAaMH MacCOBOM HHOpMaL UM, Kak
HanboJiee BbIpaXKEHHOTO CyO'beKTa MHGOPMAIMOHHbIX OTHOLLIEHUM B 0O1IECTBE.

HUctopusa pazsutuss CMU B MHpe HaCUUTBIBAET ThICAYU JIET, elll€ C JIPEBHENIIUX Bpe-
MeH, TeEM WM UHbIM 00pa3oM peryJupoBaHue MHPOPMALMOHHBIX OTHOLIEHHUH fBJAJIOCH
HeOoT'beMJIEMOM YaCThI0 TOCyZlapCTBEHHOU NMOJIUTUKMU [7]. Ha JaHHOM McTOpUYecKoM 3Tarle,
6oJiee aKTyaIbHO pacCMOTpeThb 3Tanbl pa3BuTuss CMU B XX Beke, yYUTbIBAlO, YTO UMEHHO
B 3TOT IIepUO/i, BpeMEHU ObLIU cPOPMYJIMPOBAHbI U BBE/IEHBI B IPUMEHEHUS K/I0YeBbI€ I0-
HATHUS U MeXaHU3Mbl B3aMMOJEeMCTBUS B MHPOPMALMOHHOU chepe COBPEMEHHBIX ToCy-
ZapctB. [leaTenbHocTh a06bix CMU B Halle BpeMsi, BO MHOTUX CTpaHax olpeJie/leHO HOp-
MaTHUBHBIMU JOKyMeHTaMU. KpoMe MeCcTHOTro 3aKOHOJATe/IbCTBA PeryJIMPOBaHUE OCYILECT-
BJISIETCS U 001LeroCyJapCTBEHHBIMU aKTaMHU U MEX/AYHAPOAHbIMH COTJIAllEHUSI M.

HaumHasa c cepepunbpl XX Beka, OCHOBOIOJIAramuiasg poJib IpU B3aUMOJENCTBUU
U KOOpAWHALMU B OTHOIIEHUAX HWHG(OPMALMOHHOrO IJIaHA Ha MEXTroCyJapCTBEHHOM
ypoBHe Bo3siaraetcsi Ha OOH. Co BpeMéH eé o6pa3oBaHUs ObLJIM NPUHSATHI U JIOMOJHEHBI
MHOTOYUC/IEHHbIE aKThl, KOTOpbIe peryJupyroT gearesbHoctb CMH u 3arparuBarworT, Ta-
Kyt cdepy >KU3HM 0011eCcTBa KakK NepeJjayy U AOCTyN K UHPOpPMaIL UK, a TAKXKe BbIpaXKeHUe
MHEHUS U CBOOO/Iy MBICJ/IU.

Bceobmas /leksnapanus I[lpaB YesnoBeka 1948 r., omnpejesisieT MOHSATHE CBOOGO/IbI
MBICJIM Y 3aKpeIisieT UJer 0 TOM, UTo «Kaxkp1ii yesl0BEK MMeeT NPaBo Ha CBOOOAY yoex-
JleHU! U Ha CBOOO/IHOE UX BblpaXKe€HMeE; 3TO MPaBO BK/IOYAET CBOOOAY GecnpensiTCTBEHHO
IpUJIEPKUBATBhCA CBOUX YOEXAEeHUN U CBOOOy UCKATh, T0JIyYaTh U PaCIpOCTPaHATb UH-
dopmManuio JI06bIMU CpeJiCTBAMH, HE3AaBUCUMO OT IOCYlapCTBEHHBIX rpaHul» [13]. XoTsa
OHA HOCUT pe30JIINTUBHBIN XapaKTep, IpUMeHeHHUe ee HOPM BO BCeEX FOCY1apCTBaX, MOKET
paccMaTpUBATbCA KaK PUJIUYECKHUN 00bIYa.

MexayHapoHBIM MAaKT O TPAXJAHCKUX U MOJUTHYECKUX NpaBax 1966 r. paclunpui
Y KOHKpPEeTHU3UpOBaJ MoJioKeHUs [lekmapanuy, a Takke 3aKpenuJ MoJoKeHUe 06 OTBeT-
CTBEHHOCTH B MHQOPMAIMOHHbIX OTHOIIEHUSAX BO3MOKHOCTH OTPaHUYE€HHUU UCIO0JIb30Ba-
HUA J0CTyna K UHGOpMal UM B LessiXx obecriedyeHUs1 6e30MacHOCTH rOCyapCcTB, NOPAAKaA,
3/10POBbs1 U HPAaBCTBEHHOCTH HaceJeHUs U YBaXKeHHUs MpaB rpaxaaH [10].

Ha pernonasbHOM ypoBHe Takxke CylleCTBYIOT HOpPMaTHBHbIE JOKYMEHTbI, KOTOPhIE
eujé 6oJsiee AETaJbHO PACKPbIBAOT HOPMbI BblLIENEpPEYHCIEHHBIX aKTOB, B YaCTHOCTHU
MOXHO BBIZIeJIUTh Clefylolye: EBponenckas KOHBEHIUA O 3alUTe MpaB YyeJloBeKa U Oc-
HOBHBIX CB060J [9], 3akntounTe/bHbIN akT CoBelllaHUs N0 6€30MacHOCTH U COTPyJHHUYE-
ctBy B EBpone [5], AMeprKaHCKasi KOHBEHIUSI O IIpaBax yesoBeka [1], AbpukaHckasa Xap-
T [IpaB YesoBeka u Hapozos [2].

[ToMUMO MepedmrcieHHbIX U HEKOTOPbIX APYTUX MEeXAYHAPOAHbBIX COTJIAIIEHUN, BaXK-
HeHNUIYI0 poJib B PeryJupoBaHUU MHPOPMALMOHHOW chephbl UTPAIOT U CO3JAaHHbIE HA KX
OCHOBe pervoHalibHble opraHusanuu: EBponeiickui u MexxaMepukaHCKUU cyzbl no Ilpa-
BaM YesioBeka niu EBponeiickuii cys1 o mpaBe Ha AOCTYI K MHGOpMaLHHU.

YTo ke KacaeTci MeCTHOTO 3aKOHOJATeJbCTBa TO CATyallusl He COBCEM OJHO3HaY-
Hasd. C 0flHOM CTOPOHBI KOHCTUTYLIUHA MHOTHUX IOCYJapCTB, C/1eAys, IPUHLIUIIAM MeX/AyHa-
POJHOTO MpaBa, 3aKPemJsT 3alUTy U obecrnedyeHHe MHPOPMALMOHHBIX OTHOIIEHUH,
C APYro¥ B HEKOTOPBIX CTPaHaxX HeT 3aKOHOB HENoCpeCTBeHHO Kacawwuxca CMY, a geq-
TeJIbHOCTb PEryJMpyl0TCs aKTaMU U HOpMaMU 001ero npasa (HalpuMep, rpakJAaHCKOr o
WJIM aJ]MUHUCTPATUBHOTO).
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B CLIA BakHeWLIUM JOKYMEHTOM MOMHMO CTaTel U MONPAaBOK KOHCTUTYLUH, SBJIS-
eTcs 3akoH o CBo6osie UHPopmanuu [6]. B cooTBeTCTBUM ¢ HUM, J1060H rpakaaHuH CIIA
BIpaBe MoJiy4aTb UHGOpPMALHI0, OT OPTaHOB BJIACTH, KaK ¢eJiepajbHOT0, TaK U MECTHOTO
YPOBHS, 32 UCK/IIOUEHUEM Kacaroulelcsl NepCOHaJbHbIX JaHHBIX WU HallMOHAJIbHOW 6e30-
HaCHOCTH.

B I'epMaHuH, BONpPOCH], CBSA3aHHble C OTPaHWYEHUAMH, OpraHM3al el U 3ajjadyaMu
BelllaTeJIbHbIX Me/iMa, a TaKKe pelleH3upoBaHud nyosuKanui nedyatHeix CMU perynupy-
I0TCA B 00JIbILLIEN CTENEHH 3aKOHaMU QeJiepajbHbIX 3eMeJb. YTO e KacaeTcsl BOIPOCOB
CBSI3aHHBIX C PEryJIMPYEMbIMH 3alpeTaMUd U OTPAaHUYEHUS MU, TO B OOJIbIIMHCTBE 3aKO-
HO/IaTeJIbCTB KapTHHA BIIOJIHE OJJHO3HA4YHasl, Cl0ia BXOAUT WHPOopMalusl 3aTparuBalo-
1lasg HalMOHaJIbHYI0 0e30MacHOCTb, a TaKXe BOIPOCHl Kacawljuecs 00LieCTBEHHOH
HPaBCTBEHHOCTU U MopaJsiu (6opbba c TEppOPHU3MOM, pacipoCTpaHEHHUEM HApPKOTHUKOB,
OpYKHS U T.1.).

Tak, HanpuMep, B BeiukoO6puTaHUH, BJIACTH UMEIOT BO3MOXXHOCTb U3'bSITh MaTepHa-
Jibl ony6sinkoBaHHble B CMU, 1 3aKOHHO NOJIyYUTh UCTOYHUKU HHGOOpPMAILUU, KOTOpbIe
MOMOTYT B paccje/IoBaHUM MPECTYIJIEHUH TeppopUcTUYecKoro xapakrepa [16]. [1ogo6-
HbIM 00pa30M CUTyalLUsl BBITJIAJAUT U B ciay4dasnx korjga B CMU ucnosnb3yercsa nHopManus
COCTaBJISIIOLIASA TOCYJapCTBEHHYIO TalHY.

Hanpumep, B Benrpuy, eciiu CMHU nosy4aroT AOCTYI K CBELEHUSAM CEKPEeTHOro Xa-
paKTepa, TO OHU 00513aHbl COOOIIUTH 06 3TOM BJIACTAM, N0/, YTPO30M HACTYMJIEHUS yro-
JIOBHOU OTBeTCTBeHHOCTU. OJHOBPEMEHHO C 3THUM, BO MHOTMX CTpPaHax 3aKOH 3allUIlaeT
KOHQUIeHIMaIbHOCTb HHOopManuu noayyeHHoM CMU B xozie cBoeil AedTeJbHOCTY, B Ya-
ctHocTU B 2007 ropy B 'epmanuu KoHctuTynuoHHbiM Cys NpU3Ha/ HapylIAIUMU
cBo6OAy mevyaTH, 0ObICKM U apecThbl B U3jaTesbcTBe «unepo» [14]. IpyrumM npuMepom
MOXHO CYMTATh TO, YTO B TOW Ke ['epMaHuM, HA OCHOBe NMONPABOK B YTOJIOBHBIH KO-
JleKC, HEBO3MOXXHO NpPUBJIEYb K OTBETCTBEHHOCTHU XYPHAJIUCTOB WJIU APYTUX COTPYA-
HUKOB peJaKLUi, B cjly4yasX pasrjalleHUus UMHU CBeJEeHUM COCTaBJSIIIUX FOCyAapCT-
BEHHYI0 TalHy (KpoMe cjy4aeB, KOTZa 3TO HaNpsMYI0 yrpoxkaeT 6€301acHOCTH Qefe-
pPaTUBHOW pecnyO6JIUKH).

B cBSI3U C 3TUM CTOUT yNOMSIHYTb 0011leeBPONENCKYI0 TeHAeHLUs, BOSHUKILYIO B I10-
cleJjHUe TO/ibl, ABUBIIYIOCS CJeJCTBUEM peaKLMU Ha yCUJeHHe HUMIepaTUBHOM COCTaB-
JIA0Ied MpPU peryJvpoBaHUM HWHPOPMAIMOHHBIX OTHOIIEHUWW, KOTOpas Hayaja BHe-
ApaTbcs nocyie coobiTuil 11 cenTsiops 2001 roga B CLIA, BcsiegcTBUE Yero KOHTPOJIb [,0C-
Tyna K MHPOpMaLuU cTaj 6oJiee KECTKO peryJupoBaTbCs MPaBUTEJNbCTBAMU MHOTUX
CTpaH, IOpPoH upe3MepHO. B UTore 3TO NpHBeNO K KOHPJIUKTY CBOGO/bI U 6€30NaCHOCTHU
B 00111eCTBE, KOTZa CTa/I0 HeOOXO0AMMbIM HAUTU YETKUU OasaHC Mexay HUMU. CiiecTBUEM
3TOTO CTaJIO MOsIBJIEHHE MEXAYHAapOJHbIX HENPABUTENbCTBEHHBIX OpraHU3alui U ob1e-
CTBEHHBIX JBM)KEHUW 3a cBOOOAY MHPOpPMALUU U MPOTUB YCUJIEHUS TOCYyJapCTBEHHOTO
KOHTpOJISI 32 Hel (ApKUM MPUMEPOM SIBJISIETCS AesTeJbHOCTh OpraHru3anyu “ BUKUInkc”).

JpyruM Ba>KHBIM acCleKTOM SIBJSIETCS B3aUMOJEHMCTBUE MeJya C OpraHaMu BJIACTH
B TOW WJIU MHOM CTpaHe, TO €CTh HAllMOHAJbHas MOJUTHUKA B oTHoweHnu CMU. B eBpo-
NEeNCKUX CTpaHaX, KOTOpble aBHO yKe, IBJSITCA Pa3BUTbIMU JeMOKpaTHUSMH, B3aUMO-
OTHOLIeHUe MexAy BjsacTbio U CMU 6a3upyeTcs Ha [ABYX NPUHLMUIHAJBHBIX MO3ULUAX:
nepBasi 3TO HeBMellaTeJIbCTBO BJIACTH, KakK B JledTeJbHOCTb caMux CMH, Tak u nponecchl
peryJIMpoBaHUs UX AeATEeJbHOCTH, BTOPasi 3TO KOJIJIETUAJIbHOCTh OPraHoB, KOTOpbIE OCY-
IECTBJISAIOT TaKOe PeryJMpoBaHue, C 1jeJIbl0 0XBAaTUTh KaK MOXKHO 00JIblle MOJTUTHYECKUX
Y COILIMaJIbHbIX CTOPOH.
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KnrouyeBbIM pakTOpoM ABJIsAeTCA 3aNpeT LeH3ypbl, KOTOPbIX 3aKpeIJieH B 60JIbIINH-
CTBEe KOHCTUTYLMHM TOCYyapCTB MUpaA U IO CYyTH ABJAETCA He0OX0AUMBIM GAaKTOPOM IpO-
rpecca JeMOKpaTHUYeCKUX ycTpeMJieHUW. bosiee Toro rocyfapcrBa caMu JOJIKHBI CO3/a-
BaTb yCJIOBHUA, [JI NIOCTOSTHHOIO U BceoObeMJiolero passutusa CMU, rapantupya tem
CaMbIM 3alUTy MHPOPMALMOHHBIX OTHOIIEHWH B o6uiecTBe. BMecTe ¢ TeM He CTOUT 3a-
O6bIBaTh M O POJIM CaMOI0 I'PaXJAaHCKOIr'0 0611lecTBa B OTCTaMBAaHUU CBOMX IpPaB, IPU 3TOM
cB0OOJA MHPOPMALMU [OJKHA CTAaThb CPeJCTBOM, & He ABJATBHCA KOHEYHOH ILieJIbI0 ero
pa3BUTHS.

Enle ofHUM HeMaJIOBaXXHbIM KpUTepHUeM fBJISAeTCA Hajluyve B MHPOPMalMOHHOMN
cpeZie pa3HOOOpPa3HbIX MOJUTHUYECKHUX HJI€0JIOTUUECKUX KYJbTYPHBIX U HHBIX COCTaB-
JIAIOLHKX, TO €CThb JO0JKeH NPUCYTCTBOBATh IJIIOPAJU3M MHEHUH, KOTOPbIX NIPU3BaH NpPo-
TUBOCTOAITH NONBITKaM IpeBpalieHnss CMU B MHCTpYMeHT rocyapCTBeHHOM NpomnaraH-
Abl. Takke OH mpejnosiaraeT OTCYTCTBHE OTPaHUYEHUN OCHOBAHHBIX Ha (OpMasbHBIX
npaBuJax JJis AesTeJbHOCTH areHToB CMU, Takux Kak JIMLeH3WpOBaHUE U aKKpeJuTa-
1Y, IPU 3TOM UMeeTCA B BUAY, YTO JOCTYI K UHPOPMALIUKM He J0JKeH CTaBUThCSA MOJ yC-
JIOBME UX HAJIMYUS WM OTCYTCTBHUSA, a caMa IpoleAypa NpeJoCTaBJeHUs J0KHA ObITh
OTKpPBITOHN U He3aBUCUMOM [15].

C Apyrod CTOpPOHBI U3JMIIHAA JUMbepain3anys, N03BOJALIAsA JIOObIM IpaX/JaHaM
BBICTYNaTh Kak areHT CMH, NpUBOJUT K CHMXKEeHHIO KayecTBa NpeJj0CTaB/IsieMoro HHpop-
MallMOHHOTr0 MPOJAYKTA, U MaZileHUI0 YPOBHS NMpodeccruoHaniru3ma xypHanuctoB [11]. Cy-
IeCTBEHHBIM OT/IM4YMeM 3anagHbix CMHW oT, HanpuMep, pOCCUHCKHUX, ABJIAETCA TO, 4YTO
OHU He UMEIT y4ypeauTesed U3 YyKcila OpraHoB roCyJapCTBEHHOM WJIM MEeCTHOM BJIACTH,
a BMellaTeJbCTBO rocy/lapcTBa B fedaTesbHOCTb CMU npakTuyecku otcyTcTByeT. OHAKO
IpyU 3TOM 3KOHOMHYECKHEe yCA0BUA A JesaTenbHocTu CMU, puHaHCMpoBaHMe U MOJ-
Jlep>KKa B MOJIHOM Mepe rapaHTUPYIOTCA U 00eCcneYyrnBalTCAd CO CTOPOHBI rOCYapCTBEH-
HBIX CTPYKTYp (Tak Hanpumep, B CIIIA razeTs! usbasiennl oT ymaTtel H/C, a B llIBenuu um
BbINJIAYMBAIOTCSA CYyOCUJMHU).

[TpuHuun HezaBucumoctu CMU npeanosaraet, B TOM YKCIe OTCYyTCTBHE NPAMOMW CBf-
34 MeX/Jly MUHTepecaMM KOMIIAaHUM y4YpeJHuTesled U KOHeYHbIM MHEHHWEM peZlaKLUy M0 TeM
WJIA UHBIM BOIIpOCaM, rapaHTOM 3TOr0 J0JKHA BBICTYNATh NPO3PavyHOCTb NpU GUHAHCUPO-
BaHUY, U YECTHAsl KOHKypEeHTHas CcpeJia Ha pblHKe Meua. BriosiHe 0ueBU/IHO, YTO MeJiUiiHas
cepa, NpUBJIeKAaeT KPYIHbIM OM3HEC, 3a4aCTy0 3TO MOXET MPUBECTH K CUTYyalluH, KOTAa
HecKoJIbKO oAHOTUNHbIX CMU cocpepoTaumBaloTcs B pykax OJHOr0 cOGCTBEHHHUKa. B pe-
3yJIbTaTe BO3HHUKaeT TaK Ha3blBaeMasi KOHILleHTpaunus. B nesnsax geneHtpannsanuu U Heslo-
NylleHus] MOHOMOJIM3aLMH, Peryasanusa MeJuiHoW cdepbl JO/HKHA OCYIIeCTBAATHCA Ha MO-
CTOSIHHOM OCHOBE, a3 MEXaHU3MbI ee J1I0JDKHbI BCe BpeMs COBepIlIeHCTBOBaThCA [12].

Jpyro# npo6sieMoil prHAHCOBO-3KOHOMUYECKHUX OTHOILIEHUH B MeJina chepe, MOXKHO
CYUTATh y4aCTUE MHOCTPAHHOTO KanuTasa. OCHOBBIBAsCh HA CyIECTBYIOIIUX TEHAEHLUAX
B IpaKTUKe INpeAOoCTaBJeHHUs y4aCTUs UHOCTPAHHBIM IpakJaHaM M KOMIAHUAM COOCT-
BEHHOCTH Ha HaluoHaJbHble CMHU, MOXKHO CKa3aThb, YTO BO MHOTMX CTPaHaX OHU LIMPOKO
IPUMEHSIOTCS, OJJHAKO MPU 3TOM OrpaHUYeHUs 6oJiee BCEro 3aTparvBalT TeseBU/JIeHHE,
KaK HauboJiee MaccoBoe M 3Ha4MMas 4acTb Mejgua chepsl. Tak HannpuMep, B CIIA cymecT-
ByeT 3allpeT Ha NOJIyYeHHe JIMLEeH3UH /i1 MHOCTPAHHBbIX TPaXJaH U KOMIIAHMH, a BO
®panyuuy, He 6os1ee 20 NPOLLEHTOB KaluTala MOTYT IPUHa/JexaTh Hepe3uieHTaM EBpo-
neuckoro Corosa.

Kak npezcraBiseTcs, 3anajiHas cMcTeMa B3aMMOOTHOILIeHUH rocygapcrsa u CMU, o
HEKOTOPBIM OLleHKaM, SIBJISeTCS HauboJiee KaueCTBEHHOM, OTKPBITONW U 06ecriedeHHOH, He
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CTOUT 3a0bIBaTh O HEKOTOPbIX HEraTUBHbIX MOMEHTAX eé CyleCTBOBaHHS, OCHOBAaHHBIX
npex/ie BCero Ha xapakTepe Bceo6beMII0IEeN CBO6GO/IbI €€ OCYLIeCTBIEHUSI.

Bo-nepBbix, 3T0 Npo6/ieMa 6€30MacHOCTH, KOTOpasi BCTasla O4eHb OCTPO B MOC/TIeJHUE
ro/ibl, KOTZla KaXK/|bl{ JleHb MUD CTaJIKUBAETCs, akTaMy Teppopy3Ma U HaCUJIUS.

Bo-BTOpbIX, Npo6JjieMa MaHUNYJAALUHY, OCHOBAaHHAasi Ha TOM, YTO YaCTHbIM KamuTas,
¢duHaHcupyromuit CMHU, He Bcerpa A0/KHBIM 06pa3oM OGECHPUCTPACTHO U HEMpPeB3STO
OCYILeCTBJISIET CBOIO JeITeIbHOCTb, U TOPOU BbI3bIBaeT KyJa 6oJiee CyllecTBEHHOe U3Me-
HeHHe OOLIeCTBEHHOI0 MHEHHUs], 4YeM JjaXke rocy/lapCTBEHHble MpolaraHJucTcKue Meaua
B HEKOTOPBIX CTPaHaX.

B-TpeTbux, npobjieMa pacnpoCTPaHEHHOCTU MHTEPHeTa KaK MUCTOYHHMKA MHPOpMa-
IIMM, U B TO Ke BpeMs He sBJswllerocas CMU B nosHoM cMbicie 3Toro caosa. OTcroza
BCTaeT NpobsieMa 06beKTUBHOCTH CMU B yc10BUAX TMOPUAHBIX UHGOPMALIMOHHBIX BOMH,
KOT/la CO3HATeJbHO MCKaXXalTCsd GaKThl, B CUJIy NPOTUBOJEUCTBUSA oNnoHeHTaM. [loaTo-
My pa3BUTHEe HHPOPMALMOHHOTO OOIECTBA, & PaBHO U MPOLLECCOB B3aUMO/AENCTBUSA CyO'b-
€KTOB UHGOPMaLlMOHHBIX OTHOILEHUH HEIPEMEHHO TpebyeT NPUCTAJbHOTO U BCECTOPOH-
Hero BHUMaHHUs CO CTOPOHbI NpeJ/icTaBUTeJell 001eCTBEHHbIX JBUKEHUM, OpraHu3alui
BO MHOTHX CTPaHaX, TOJIbKO TaK MOXHO JI0OHUTbCS BCECTOPOHHETO OTPaXKEHUs U obecrne-
YeHHs] UHTEPeCoB JIMUHOCTU B COBpEMEHHOM MUpE.
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THE ROLE OF MASS MEDIA IN FOREIGN COUNTRIES:
ANALYSIS AND ACCEPTANCE OF FOREIGN EXPERIENCE

Annotation. This article examines the legal framework governing the activities of
mass media in foreign countries. The acute problems of interaction between the media
and the authorities in foreign countries are touched upon. The questions of interaction of
private capital with mass media in other states are raised. The problems of interaction of
state authorities with the media in foreign countries are identified, and thus it is proposed
to take into account this experience of foreign states in the Russian Federation.

Key words: State authorities; mass media; civil society; Information society; per-
sonal data; National security; information wars.

The formation of the information society has never been a one-time event, it is a con-
tinuing, sometimes slowing down, gradual and uneven movement, which has recently been
written about in the legal literature [3]. Special attention is paid to the importance of legal
regulation of information security and personal data protection [8], and the existing risks
in the information society force us to more closely analyze the role and importance of the
media (hereinafter - the media) in the information civilization [4].

It is rightly noted that scientific and technical progress has a direct impact on its de-
velopment, which is directly related to the involvement of the world community in the
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modern information and communication space. The rapid pace of development of informa-
tion advanced technologies involuntarily gives rise to problems of adaptation, organiza-
tional and legal nature for the subjects of state formations in connection with their interac-
tion with the information reality [4, p. 22].

The peculiarity of the formation of an information civilization is that this movement is
not the same in different countries, and there are both leaders and outsiders. Without
a doubt, those states that, earlier than others, due to certain events and phenomena,
achieved greater equality in public relations, freedom of expression, having a formed civil
society, democratic tendencies to improve the political sphere, developed economic and
social mechanisms for regulating the daily activities of people, have achieved and the
greatest heights in the information field.

The countries of Western Europe, the USA, Japan and a number of others can be called
advanced in this regard. But those states that are still in the rearguard of the more devel-
oped, due to general globalization, the widespread use of communication technologies, and
the growing needs of the population for information, are also an integral part of the mod-
ern information society. An important element, it seems, can be the analysis and subse-
quent adoption of the experience of foreign countries in interaction with the media, as the
most pronounced subject of information relations in society.

The history of the development of the media in the world has thousands of years, since
ancient times, in one way or another, the regulation of information relations has been an
integral part of state policy [7]. At this historical stage, it is more relevant to consider the
stages of development of the media in the twentieth century, taking into account that it was
during this period of time that the key concepts and mechanisms of interaction in the infor-
mation sphere of modern states were formulated and put into use. The activity of any media
in our time, in many countries, is determined by regulatory documents. In addition to local
legislation, regulation is also carried out by national acts and international agreements.

Since the middle of the twentieth century, the fundamental role in interaction and
coordination in relations of the information plan at the interstate level is assigned to the
UN. Since its inception, numerous acts have been adopted and supplemented that regulate
the activities of the media and affect such a sphere of social life as the transmission and
access to information, as well as expression of opinion and freedom of thought.

The 1948 Universal Declaration of Human Rights defines the concept of freedom of
thought and reinforces the idea that “Everyone has the right to freedom of opinion and ex-
pression; this right includes the freedom to freely adhere to one's convictions and the free-
dom to seek, receive and disseminate information by any means, regardless of state bor-
ders” [13]. Although it is of a decisive nature, the application of its rules in all states can be
considered a legal custom.

The International Covenant on Civil and Political Rights of 1966 expanded and con-
cretized the provisions of the Declaration, and also consolidated the provision on responsi-
bility in information relations, the possibility of limiting the use of access to information in
order to ensure the security of states, order, health and morality of the population and re-
spect for the rights of citizens [10].

At the regional level, there are also regulatory documents that reveal in more detail
the norms of the above acts, in particular the following can be distinguished: the European
Convention for the Protection of Human Rights and Fundamental Freedoms [9], the Final
Act of the Conference on Security and Cooperation in Europe [5], the American Convention
on Human Rights [1], African Charter on Human and Peoples' Rights [2].
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In addition to the listed and some other international agreements, the most important
role in the regulation of the information sphere is played by the regional organizations
created on their basis: the European and Inter-American Courts of Human Rights or the Eu-
ropean Court of the Right of Access to Information.

As for local legislation, the situation is not entirely straightforward. On the one hand,
the constitutions of many states, following the principles of international law, enshrine the
protection and provision of information relations, on the other hand, in some countries
there are no laws directly related to the media, and activities are regulated by acts and
norms of common law (for example, civil or administrative).

In the USA, apart from articles and amendments to the constitution, the most impor-
tant document is the Freedom of Information Act [6]. In accordance with it, any US citizen
has the right to receive information from authorities, both federal and local levels, with the
exception of personal data or national security.

In Germany, issues related to the limitations, organization and tasks of broadcast me-
dia, as well as the review of print media publications, are largely regulated by the laws of
the federal states. As for the issues related to regulated prohibitions and restrictions, in
most legislation the picture is quite unambiguous, this includes information affecting na-
tional security, as well as issues related to public morality and morality (the fight against
terrorism, the spread of drugs, weapons, etc.).

For example, in the UK, the authorities have the opportunity to seize materials pub-
lished in the media, and legally obtain sources of information that will help in the investiga-
tion of terrorist crimes [16]. The situation is similar in cases when information constituting
a state secret is used in the media.

For example, in Hungary, if the media get access to information of a classified nature,
they are obliged to report it to the authorities, under the threat of criminal liability. At the
same time, in many countries the law protects the confidentiality of information received
by the media in the course of its activities, in particular, in 2007 in Germany, the Constitu-
tional Court ruled that searches and arrests in the publishing house "Cicero" violate free-
dom of the press [14]. Another example is the fact that in Germany, on the basis of amend-
ments to the Criminal Code, it is impossible to prosecute journalists or other editorial staff
in cases of disclosure of information constituting state secrets by them (except when it di-
rectly threatens the security of the federal republic).

In this regard, it is worth mentioning the general European trend that has arisen in
recent years, which is a consequence of the reaction to the strengthening of the imperative
component in the regulation of information relations, which began to take root after the
events of September 11, 2001 in the United States, as a result of which control of access to
information began to be more strictly regulated by the governments of many countries,
sometimes excessively. As a result, this led to a conflict between freedom and security in
society, when it became necessary to find a clear balance between them. This resulted in
the emergence of international non-governmental organizations and social movements for
freedom of information and against the strengthening of state control over it (a striking ex-
ample is the activities of the organization "WikiLeaks").

Another important aspect is the interaction of the media with the authorities in a par-
ticular country, that is, the national media policy. In European countries that have long
been developed democracies, the relationship between the government and the media is
based on two fundamental positions: the first is the non-interference of the authorities,
both in the activities of the media themselves and in the processes of regulating their activ-

99



Teopus rocyaapcTsa u npasa

ities, the second is the collegiality of the bodies that carry out such regulation , in order to
cover as many political and social sides as possible.

The key factor is the prohibition of censorship, which is enshrined in most constitu-
tions of the states of the world and, in fact, is a necessary factor in the progress of demo-
cratic aspirations. Moreover, the states themselves must create conditions for the conti-
nuous and comprehensive development of the media, thereby guaranteeing the protection
of information relations in society. At the same time, one should not forget about the role of
civil society itself in defending its rights, while freedom of information should become
a means, and not be the ultimate goal of its development.

Another important criterion is the presence in the information environment of vari-
ous political ideological, cultural and other components, that is, there should be a pluralism
of opinions, which is designed to resist attempts to turn the media into an instrument of
state propaganda. It also assumes that there are no restrictions based on formal rules for
the activities of media agents, such as licensing and accreditation, while it means that
access to information should not be subject to the condition of their presence or absence,
and the procedure itself should be open and independent [15 ].

On the other hand, excessive liberalization, which allows any citizen to act as a me-
dia agent, leads to a decrease in the quality of the information product provided, and
a drop in the level of professionalism of journalists [11]. A significant difference between
Western media and, for example, Russian ones, is that they do not have founders from
among state or local authorities, and there is practically no state interference in the activ-
ities of the media. However, at the same time, the economic conditions for media activi-
ties, funding and support are fully guaranteed and provided by government agencies (for
example, in the United States, newspapers are exempt from paying VAT, and in Sweden
they are paid subsidies).

The principle of media independence presupposes, among other things, the absence
of a direct connection between the interests of the founders' companies and the final opi-
nion of the editorial board on certain issues, the guarantee of this should be transparency
in financing and an honest competitive environment in the media market. It is quite ob-
vious that the media sphere attracts large business, which can often lead to a situation
when several media of the same type are concentrated in the hands of one owner. The re-
sult is what is called concentration. In order to decentralize and prevent monopolization,
the regulation of the media sphere should be carried out on an ongoing basis, and its me-
chanisms should be constantly improved [12].

Another problem of financial and economic relations in the media sphere is the par-
ticipation of foreign capital. Based on the existing trends in the practice of granting partici-
pation to foreign citizens and companies of ownership of national media, we can say that in
many countries they are widely used, but the restrictions most of all affect television, as the
most massive and significant part of the media sphere. For example, in the United States
there is a ban on obtaining licenses for foreign citizens and companies, and in France, no
more than 20 percent of the capital may belong to non-residents of the European Union.

It seems that the Western system of relations between the state and the media, ac-
cording to some estimates, is of the highest quality, open and secured, one should not for-
get about some negative aspects of its existence, based primarily on the nature of the com-
prehensive freedom of its implementation.

Firstly, it is a security problem, which has become very acute in recent years, when
the world is faced with acts of terrorism and violence every day.
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Secondly, the problem of manipulation, based on the fact that private capital funding
the media does not always carry out its activities in an impartial and impartial manner, and
sometimes causes a much more significant change in public opinion than even state propa-
ganda media in some countries.

Thirdly, the problem of the prevalence of the Internet as a source of information, and
at the same time, is not a media in the full sense of the word. This raises the problem of the
objectivity of the media in the context of hybrid information wars, when facts are delibe-
rately distorted due to opposition to opponents.

Therefore, the development of the information society, as well as the processes of in-
teraction between the subjects of information relations, certainly requires close and com-
prehensive attention from representatives of social movements, organizations in many
countries, this is the only way to achieve a comprehensive reflection and ensure the inter-
ests of the individual in the modern world.
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TOMEOCTATHYECKOE MOJAE/IMPOBAHUE JUATHOCTHKH
Y YIIPABJIEHUA HOPMOTBOPYECKOW JAEATEJILHOCTHU
KAK 3JIEMEHTA ITPABOBOT'O OBECIIEYEHUA

MUIIEBOM BE3OMACHOCTH

AHHOmMayusa. B cmamve npedcmaeseH asmopckuii nodxod kK duazHocmuke
U ynpas/ieHur0 HOpMomeopyeckoll dessmeabHOCMU 8 pAMKAX NPABOB0O20 obecneveHusl
nuwesoll 6e3onacHocmu, ¢ UCNO/Ab308AHUEM Npocmol U pazeepHymoll modesell
KOMNEHCAYUOHHO20 20Me0cmamad, Komopbule N0368015110Mm 8bls18UMb NPOMUBOPEHUs
MeHcdy HOpMOmeopueckoll desimeabHOCMbI U dpy2UMU 3/eMEHMAMU CUCMEMHO20
o6vekma, u onpedenumbs B03MONCHbIE PEHCUMbl 83aumodelicmeust mexncdy HUMU.
Imo noszgoaum ocywecmeaasims duazHOCMUKY U coomeemcmayruee 3gpekmusHoe
ynpasJ/ieHue Hopmomeopyeckoll desmesnbHocmu 6 cgepe obecheyeHus huwesoll
6e3onacHocmu, ¢ yesblo onpedesieHUs1 OCHOBHbIX HANPAB/AEeHUll 015 e20 cosepuieH-
CMeoBaHusl.

Kaiouegwvle caoea: npasosoe obecneueHue, nuujedasi 6e30nacHOCMb, HOPMO-
meop4ecmeo, HOpMomaeopyeckas desimeabHOCMb, 20MeocmamuyeckKoe Mo0eauposa-
Hue, npocmasi Mode/sb KOMNEHCAYUOHHO20 20Meocmamad, pa3eepHymasi Mooenb KOM-
NeHcayuoHHO20 2oMeocmamad, Npomueopeyue.

OAHUM M3 TJIaBHBIX IPUOPUTETOB CTPATErMYECKOM 1eJIM 3KOHOMHYECKOU U COLHU-
aJIbHOW MOJINTUKU COBPEMEHHOTrO IroCyZapCTBa ABJAETCA NOBBIIIEHWE KadyeCTBa KU3HU
HaceJieHHs, BKJ/IloYasi obecriedyeHue MUIleBOM 6€30MacHOCTH, HalpaBJeHHOW Ha 6J1aromno-
Jlydyue Y 3[J0pOBbE JIIOAEMN.

Ha coBpeMeHHOM 3Tarne, peHOMeH “paBOBOro obecrneyeHus MUILEBON 6e30MacHo-
cTh” npeTeprneBaeT aKTUBHYI0 TpaHCPOpPMaAILMIO N0/ BJIMSAHUEM YCJIOBUM IJ106aIU3aLuHY,
CTPEMUTEJIbHO Pa3BUBAIOTCH COLMA/IbHO-IKOHOMUYECKHE OTHOILEHUS, MeHs1eTCs MpaBo-
CO3HaHMUA B 06LlecTBe. B pe3ysbTaTe TaKUX aKTUBHbIX U3MEHEHHH, B COBPEMEHHOM TroCy-
JlapCTBe Ha3peBaeT OCTpasd NOTPeGHOCTh B pa3paboTKe HAyYHO-TEOPEeTUYECKUX KOHIEl-
I[Ul TPaBOBOTO OOecrnevyeHHs] MUILEBOM 06€30MaCHOCTH, C LeJibl0 OPMUPOBAHHUS HOBBIX
NO/JX0/I0B HAlMOHAJIbHOW MOJMUTUKU B JAaHHOU cdepe, KoTopas OyZeT CnoCcoOGCTBOBATH
pa3paboTke 3¢pPeKTUBHBIX MOJlesIeld yIIpaB/JIeHuUs IPOL,ecCaMU JJIS BBIIIOJIHEHUS rocyjap-
CTBEHHBIX 3a/]a4 U LieJiei.

Henenecoo6pasHbIM cuMTaeTCs, KOTAa NMPaKTUKa UJeT He B HOTY C TeOpHUeH, Kak
nucas B.M. l'oiiMaH B cBoell HayyHOU paboTe, MOCBsAIIEHOU MpobJyeMe JelHCcTBUS MpaBa:
«MONBITKU NPAaKTHUKOB, 0COGEHHO 3aKOHO/jaTe/lel, CAaMOCTOSITE/IbHO, B OTPbIBE OT Teope-
THYeCKUX pa3paboToK peuiaTb Npo06JeMbl, OKa3blBalole HeraTUBHOE BO3/EeHMCTBHE Ha
0011leCTBEHHYO KU3Hb, ycrexa He uMesu» [1, c. 20]. O BaXXKHOCTH TeopeTUYeCKUX paspa-
60TOK, Npe/IecTBYIOIIUX NPaKTUYeCKMM MepaM U nporpammam, oTMmeyasna u I.B. Majb-
11eB, YTO «HAllla JeWCTBUTEJNbHOCTb, KAXKETCs, HE CKJIOHHA CMOTPETb Ha CBOE OTPa)KeHHue
B 3epKaJle TEOpPUH, Hallla IpaKTHUKa BO MHOTMX OTHOLIEHUAX aTeopeTU4Ha» [2, c. 77]. Ta-

* Maxmydoea Anuda CabupoeHa, MarucTp IpaBa, AMPEKTOp KPUAMYECKOW Kommanuu “Bona Mente
Consulting”, ropuct-koHcyabTaHT npoekTa PAO “TexHuyeckas noaaepxka AreHTcTBy [lueBoit BesonacHo-
ctu AzepbaiipkaHa”. Email: alida_ms@yahoo.com
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KMM 00pa3oM, Ha CEroAHSALIHUMN JleHb, UCC/e[J0BaHUSl OCHOBHBIX 3JIEMEHTOB MPaBOBOTO
obecrneyeHUs MUILEBOM 6€30MaCHOCTH, B3AaUMOCBSI3€M U NMPOTUBOPEUYU, BOSHUKAKOUIUX
MeX/ly HUMHU, ABJSIOTCS OJHUM M3 aKTYya/JbHbIX BONIPOCOB KaK /Jis NPaKTUKH, TaK U [
TEOPHH.

JlaHHbIe Hay4YHbIe 33/ja4M MOTYT OBbITh pelleHbl B paMKax CUCTEMHOI0 MOJX0/a C UC-
N10/Ib30BaHUEM CJIEIYIOLMX MOJlesled TOMeOoCTaTUKH [3]:

— IPOCTOTO KOMIIEHCAlJMOHHOTO0 TOMEeOCTaTa, KOTopas JAaeT BO3MOXXHOCTb UJE€HTH-
dUIMpoBaTh NPOTUBOPEUYHS MeX/y BbISIBJIEHHBIMU 3JIEMEHTaMH UCCIelyeMoro oobeKkTa —
«MPABOBOTO O6ecrnevyeHus: MUIEeBOW 6€30MaCHOCTUY, C 1leJIbI0 YCTAHOBJIEHUS] BO3MOXHbBIX
peXMMOB B3aUMO/IeICTBUS MeX/ly HUMU;

— pa3BepHYTOT0 KOMIEHCALLUOHHOTO TOMEOCTaTa, KOTOpas MO3BOJUT CPOPMUPOBATH
CUCTEMY yIpaBJieHUs, BbISIBJIEHHBIMU MeEX3JIEMEHTHbIMU NPOTHBOPEUYUSMHU, HallpPaBJIEeH-
Hble Ha UX pa3BUTHE.

BrniepBble KaTeropusi «roMmeocTas» 6blja UCIoJib30BaHa B 1932 roay aMepuKaHCKUM
¢dusunosiorom Yoatep KenHonoM B cBoel kHUre «The Wisdom of the Body» («MyapocTb
TeJsia») JJis «KKOOPAMHUPOBAHHBIX PU3UOJIOTMYECKUX MPOLIECCOB, KOTOpPble NOAJepKUBa-
I0T GOJIBIIMHCTBO YCTOMYUBBIX COCTOSSHUM opraHusMa» [4, c¢. 177-201]. B panbHelem
JlaHHasi KaTeropus MOJIY4YWUJO paclpoCcTpaHeHUe B KUOEpPHETHKE, ICUX0JIOTUH, COLMO0JIO-
MU U JPYTUX HayKax, KOTopas «IpeAcTaBJsieT cob0i HauboJsee obilee, pyHjaMeHTab-
HOe MOHATHE, ABJsALILeecss GOPMON U YCTOWYUBBIM OPraHU3YIOIUM NPUHLUIIOM MBbILILIe-
HUA. fIB/IAsICb NHBApUAHTHBIM aCNeKTOM MBIIJIEHUS], 3Ta KaTeropus, HeCMOTpsl Ha JAWHa-
MHKY U MHOTOOOpa3ve KOHKPETHBIX 00JiaCcTel ero NpujoXXeHus, 03Ha4aeT eJUHCTBO, Iie-
JIOCTHOCTb Y IOCTOSIHHY0 BOCIIPOU3BOJUMOCTBY [5, ¢. 112].

B romeocraTuke NpoTHBOpeYHe BIEpBble CBSA3bIBAETCS C BHYTPEHHUM peECYpCOM
CUCTEMBI U crieqUPUKOUN ero nepepacnpejiesieHus, a TakKKe pacCMaTpUBaeTCsl B Ka4eCcTBe
MexaHH3Ma ylnpaBJieHUsI CUCTeMOM. B pamMkax Takoro nosxo/ia BHyTpeHHee NIPOTUBOpeYHe
BOCIIPUHUMAETCS Kak GpaKTop roMmeocTtasa cucTeMbl (PyHKIMOHATbHBIN acleKT), a TaKxKe
BKJIIOYAETCH KaK CTPYKTYpPHbIA 3JeMeHT B HMH(QOpMalMOHHblEe YCTPOWCTBA, obecneyu-
Balollle rOMeocTa3, - FOMeOoCTaThl (OpraHU3alMOHHbIN acnekT) [6, c. 152].

Uccneays cucteMy “mpaBoBOro obecrneyeHus MUIEBON 6e30MacHOCTU’, B paMKax
CTPYKTYPHOI'O acreKTa CUCTEMHOI0 0AX0/ia, Ha 6a3e HalIKX NpeJblAyIIUX UCCAeJ0BaHU-
SIX, HAMM OBLJIU BblJleJIeHbI CelyI0llue 3J1eMeHThI JaHHOTO CUCTEMHOTO 0bbekTa: “IIpaso-
cosHaHue”, “HUccaedosanus”, “Hopmomeopuecmeo”, “Peanusayus npas”, “O6yuyenue”, “llpa-
80nops100k”, 1oruveckasi nocjaef0BaTeJbHOCTb KOTOPbIX OTpa)kaeT MPOTrpecCMBHOE pas-
BUTHE, OXBATbIBAIOIIMK LUK/ BCEro Mpolecca OCyLleCTBJeHUS NPaBOBOr0 obecnedyeHus
nuieBou 6e3onacHoctH (I10I1B), kak cucTeMHOro 06'bEKTa, B pe3yJibTaTe KOTOPOro ObL1a
paspaboTaHa reHeTu4eckas TunoJsiorus (puc. 1).

B3auMo/ieiicTBHe 3/1eMEHTOB OCHOBBIBAETCS Ha MPOTUBOPEUYUSAX MEXAY UX MapaMH,
KOTOpbIE PaCIOJIOXKEHbl B [IByX3JIEMEHTHOM $1/ipe, UYTO 00YCJIOBJIMBAeT HEOOXOJUMOCTh
ONHKCAaHUS JaHHBIX IPOTUBOPEUYMI, BO3MOKHbIX BADUAHTOB UX PAa3BUTHUS.

B naHHOU cTaThbe, uccaejoBaHue CPOKYCHMPOBAHO HA OJJHOM U3 OCHOBHBIX BeJYLIHUX
3JIEMEHTOB, SIBJSIOIENCS arperaToM Bcel CMCTEMbl “IPpaBOBOro obecrneyeHUs: MUIEBOU
6e3omacHOCTH” — “HOpMOTBOpuYecTBe” (CXOAHbIM BHUJ AeSTeJbHOCTU JAHHOTO 3JieMeHTa
HaMHU KJaccUPULIMpOBaHA KaK “HOPMOTBOpYecKas [JedTeJbHOCTb”) U MPOTUBOPEUMUSX,
CKJIaJbIBaOIMeCd MeX/Ay HUM U JpyTrUMHU 3JIeMeHTaMU JaHHOW CUCTEMBI, C LieJIbI0 OIpe-
JleJleHUs] OCHOBHBIX HallpaBJIEHUHN B yIIpaBJleHYeCKUX BO3/IeMCTBUNM Ha HUX JJIs JJOCTHXKe-
HUSA JMHAMUYHOTO Iporpecca.
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[1011B
[IpaBonopaaok
O6y4yeHue
K7 K6 K5
10116 [1011B6
Ob6yuyenue [IpaBonops ok
Peanuzanus Peanuzanus
npas npas
K7 K5 K4 K7 K6 K4
I10I1b Ionb I10I1b
Peammsanus OGy4yeHue IIpaBonopsAAok
npas HopMmoTtBop- HopMmoTtBop-
HopmoTBoOp- 4eCTBO 4eCTBO
4eCTBO K7 K5 K3 K7 K6 K3
K7 K4 K3
11 (00115 [1011B 10116 [1011B6
HopmoTtBopue- | Peanusanus OGyueHue [IpaBonops ok
CTBO npas UccnepoBanue | HUccienoBanue
HUccnepoBanue | HcciemoBaHue K7 K5 K2 K7 K6 K2
K7 K3 K2 K7 K4 K2
[1011B I1011B [1011B 10116 10116
UccnenoBanue | HopmorBop4e- | Peanusanusa O6yuenue [IpaBonopsAaok
[IpaBoco3HaHue | CTBO npas [IpaBocosHaHue | [IpaBoco3HaHue
K7 K2 K1 IlpaBoco3Hanue | [IpaBoco3Hanue | K7 K5 K1 K7 K6 K1
K7 K3 K1 K7 K4 K1
[1011B [1011B [1011B [1011B 10116 [1011B
[IpaBoco3snanue | UccnepoBanue | HopmoTBopue- | Peanusanus O6yuyeHue [IpaBonopsaaok
K7 K1 KO K7 K2 KO CTBO npas K7 K5 KO K7 K6 KO
K7 K3 KO K7 K4 KO

Puc. 1. TeHeTH4YecKast TUIIOJIOTUS

['oBOpsi 0 HOPMOTBOPYECKOU [I€ATEJBHOCTU B cPepe obecneyeHUsl NUILEBOU 6e30-
NAaCHOCTHU, OCHOBHOW MacCCMB HOPMAaTHMBHO-NPAaBOBbIX aKTOB (BKJIIOUasi TeEXHUYECKHUE HOP-
Mbl, TaKhe KaK CaHUTApHO-TUTHEeHUYEeCKUe, CAaHUTApHO-BeTepUHapHble, GUTOCAHUTAp-
Hble, TEXHOJIOTUYECKHE, IKOJIOTUUECKHE U [Ip.) OTHOCUTCA K BeJOMCTBEHHOMY HOPMO-
TBOPUYECTBY, HaNlpaBJIeHHblE “Ha COJIECTBUE B CO3J@aHHUU YCJIOBUM WU TEXHOJIOTHUUM peasiu-
3allMU MOJIOKEHUH, aKTOB, 00J/1a1a01UX O0Jiee BbICOKOM opuandeckoi cuioit” [7, c. 76],
KOTOpbIe pa3pabaThIBAOTC U NPUHUMAIOTCSA KOMIIETEHTHBIMU OpraHaMHu MCIOJIHUTEb-
HOU BJIACTH.

Ha nepBoM 3Tame vccjie/joBaHHs, HAMU NPUMeEHeHa NpocTasi MOJie/ib KOMIEHCAlU-
OHHOI'0 TOMEeOCTaTa, B KOTOPOH 3JIeMEeHTHI ABYX3JIEMEHTHOIO si/ipa B OT/AEJbHOCTH pery-
JUPYIOT GYHKIIMOHUPOBAHUE APYT APYra, NyTeM obecrneyeHUs MO0 OrpaHUYeHUsT oOMe-
Ha pecypcaMiy, KOMIEHCHUPYIO MPU 3TOM PaboTy JAHHOTO s1/ipa B KOMIIJIEKCHOM COCTaBe.

K rpynne “HopMOTBOpUYECKOU AeATeAbHOCTH” Mbl OTHOCUM CJIeAYIOLHE MPUOPHUTET-
Hble JABYX3JIEMEHTHbIE STYEHKH, BbljesieHHble B cxeMe (puc. 1): K7K3K2, xoTopblil B co-
CTaBe s1/ipa UMEIT OJJUH W3 IJIaBHBIX 3JIEMEHTOB — 3TO “HopMoTBOpUecTBO” U 3JIEMEHT -
“UccnenoBanue” (CXOAHBIM BU/JT JI€ATEJNbHOCTH: “HAay4HO-HCCJe[0BaTeNbCKasA JAesTelb-
HocTh”); K7K4K3, B koTopoM 3jeMeHThl: “HopmoTBopyecTBo” M “Peanuszanus mnpas”
(cxonHBIM BUJA, [E€ATEJbHOCTH ‘MpaBOpean3yollas [esiTeJbHOCTh”). BoljesieHHble HaMU
3JIEMEHTHI OLIEHUBAIOTCS Kak HauboJsiee 3pPeKTUBHbIE U KOHKYPEHTOCIOCOOHDIE, CIIOCO6-
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Hble BJIMSATh Ha MeXaHUW3M OQYHKIUOHHUPOBAHUS W JAaJibHeillllee pa3BUTHE CUCTEMHOIO
00'bE€KTa, HO MPH 3TOM HA3JI0 YYECThb, YTO B MPOIECCe BO3JEUCTBUS 3JIEMEHTOB JApPYyr Ha
Jlpyra, MIPOUCXOAUT MoBbilleHUee 3PPEKTUBHOCTU OJJHOTO 3jieMeHTa (CXOAHbINA BU/ Jes-
TeJIbHOCTH) B BH/ie NOJIOXKUTEJbHON 0O0paTHOM CBSA3U M CHUKeHUs 3G PEKTHBHOCTH MPO-
THUBOIIOJIOXKHOTO 3JIEMEHTa 10 OTPULIATEJbHONW 0O6paTHOU CBsI3U. B pe3ysibTaTe MbI MoJy-
4yaeM YeThbIpe pexxuMa QyHKIIMOHUPOBAHUS CUCTEMBI.

m SnemeHrT 1:
> s Hopmomeopyeckasa |r—>
\( desamesibHOCMb
Pecypcbl:
¢du1HaHCOBbIE; KaApOoBbIE; PesynbTaThl:
MaTepuasibHO-TeEXHUNYECKHNe 3alunTa
340p0BbA Yesi0BEKa
O > dnemeHT 2: >

Puc. 2. IlpocTtas Mozesib KOMIIEHCALLUOHHOT O FOMEOCTaTa

Tao6smmna 1

Bo3Mo>KHble BapyUaHTbl B3aUMO/IEMCTBUS 3JIEeMEHTA
“HOpMOTBOpYECcKas J1esTeJbHOCTb C IPYTUMHU 3JIeMeHTaMHU
B paMKax CUCTeMbl IPaBOBOM 0Oecle4YeHHUU NMUIeBOU 6€301acHOCTU

Tun
o o Pezysibmam e3au-
Pesxcum | o6pamHoli Xapakmep e3aumodeticmsus o
Modeticmaus
cesi3u
JlokanbHBIN
1 -- O6a ssieMeHTa GJIOKMPYIOT pa3BUTHE APYT Apyra PETPECE, CHIDKEHHE
3¢ PEeKTUBHOCTH
CUCTEMBI
dnemeHT 1:“Hopmomeopueckas desmeabHocmb”

2 . CTUMYJIMPYET pa3BUTHe JJIeMeHTa 2; JlokanbHbIN
JdsieMeHT 2 6JI0KUpYyeT pa3BUTHe JyieMeHTa 1: H30Tpecc,
“Hopmomeopueckas dessmesbHocmy” BpeMeHHOoe
JJIeMEeHT 2 CTUMYJIMPYeT pa3BUTHe JjeMeHTa 1: | coxpaHeHue

3 . “Hopmomeopueckasi desmeabHOCMb 3pPeKTUBHOCTH
dneMeHT 1: “Hopmomeopueckas dessmesbHOCMb” | CUCTEMBI
6JIOKMpYeT pa3BUTHeE JJieMeHTa 2

JlokanbHbIN
nporpecc,

4 ++ 06a asieMeHTa CTUMYJIMPYIOT Pa3BUTHE APYT Ipyra | NOBbIILIEHHE

3pdeKTUBHOCTHU
CUCTEMBI
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PaccMoTpUM B OTZAENBbHOCTH NMPOTHBOPEUYUs 3JIEMEHTOB U BapUaHTbl UX B3aUMO-
JleCTBUs, HaXOAsIMecs] B IByX3JIeMEHTHbBIX Bbl/IeJIEHHBIX T4elKaxX B MO/IeJIU IPOCTOTO
KOMIIeHCAallMOHHOT'0 roMeocTaTa (pUC. 2) U COOTBETCTBEHHO BO3MOXXHble PEXHUMBbI HUX
B3aUMO/JIEUCTBUSI B 3aBUCUMOCTH OT THIIa MEpPeKPecTHON 06paTHOU CBsI3U IMpejCcTaBJe-
Hble B (Tab6J. 1).

1) K7K3K2 - snemeHnThl: “HopmoTBopuyecTBO” U “UcciefoBaHue”, BblJeNsIEM HX
CXO/IHbIe BU/Ibl JIeITEJIbHOCTU U pacCMaTpUBaeM Cjejyloliee MpoTUBopeyre Tuna: “Hop-
Momeopueckasi dessmesibHocmb — HayuHo-ucciedogsamensvckasl dessmesbHOCMb .

Kak u3BecTHO, 60JbllIas 4acTb HOPMAaTHBHO-NPaBOBOM 6a3bl B cdepe MUIEBOU
6e30MaCcHOCTH, HOCAILIMNA TEeXHUYEeCKUN XapaKTep, HYyX/JaeTcsd B HaydyHOM OOOCHOBAaHHUHU
OLIEHKU TeX WJIM UHBIX PUCKOB, C LleJIbI0 YCTAHOBJIEHUS MpeJiesibHO JOMYCTUMbBIX HOPM
BpeJHbIX BelleCTB, 6€30MacCHbIX /JI5 3/J0POBbs YeJI0BeKa.

Ha npakTuke, yYuTbiBasi HEBbICOKUIM Hay4YHbIA NOTEeHLMA/ HAa HAlJUOHAJbHOM YpPOB-
He, OCHOBHasl QyHKUUA “HayyHo-uccaedosamenvckas desmenbHOCMb” GOJBLIMHCTBA FOCY-
JlapCTB, HallpaBJieHa Ha OCYIIEeCTBJEeHHUs OLeHKU PHUCKOB Ha 6ase MeX/yHapoJHO-
INpPU3HAHHBIX UCCJIEeJOBAaHUM TaKUX MeXAyHapoAHbIX opraHusaunui kak: EFSA (European
Food Safety Authority) - ArentctBo EBpomnelickoro Cotosa, npeocTaBJsitolllee He3aBUCH-
Mble Hay4YHble KOHCYJIbTAllMU MO CYLIeCTBYIOUIMM U BO3MOXXHBIM pUCKaM B chepe mule-
Boi Ge3omnacHoctH; Komuccusi Kogekc AnvMmenTtapuyc (s1aT. Codex Alimentarius - Iuie-
BoM KoJiekc - 3TO CBOJ, MULIEBBIX MEX/AYHApO/HbIX CTaHJApTOB U NpaBUJ), KOTOpPbIe pas-
paboTaHbl HA OCHOBE MPHU3HAHHBIX HAYYHbIX UCCAE0BAHUSAX, SIBJISIOLIMECS OCHOBOU JJisl
rapMOHM3alMY HAllMOHAIbHBIX 3aKOHOJATEJIbCTB.

Pexcum 1. Tlono6GHBIN XapaKTep B3aUMOJeWCTBUSI HauMeHee OsaronpusaTeH. Cia-
60e pa3BUTHE O0OOUX 3JIEMEHTOB MNPENATCTBYEeT peayu3anuu 3GPeKTUBHOCTU KOM-
IJIEKCHOM HOPMOTBOPYECKOU JleITeJIbHOCTH B paMKax MpPaBOBOTr0 oGecredyeHus Mulle-
BOM 6e3omacHocTU. Takas cUTyalyMsi BOSMOXHa, JIMO0O KOrJla HexBaTKa pecypcoB (Kaj-
POBBIX U MaTepUabHO-TEXHUYECKHX), IMO0 Korja ob6a 3JieMeHTa HalleJeHbl TOJbKO Ha
peanu3anui0 COOCTBEHHBIX Liesield, 6e3 cTpaTeruil, HalpaBJeHHbIX Ha BO3MOXXHOCTb
B3aUMOJIEUCTBUSL JPYT C APYroM KaK BapHUaHT Mepexojia K YCTOWYUBOMY NpPOrpPecCUB-
HOMY Pa3BUTHIO.

[Ipy coxpaHeHUH B3aUMOJENCTBUSA B JAHHOM peXUMe paBOBOe obecrieyeHue OyJeT
JIeMOHCTPUPOBATh perpecCuBHOE HalpaBJeHUe Pa3BUTHS.

Pexcum 2. JlaHHasi cUTyalUsl CKJIAJbIBAeTCS KOrjJa HaOJ0aeTcsl HU3Kash aKTHUB-
HOCTb “HayuyHo-uccaedosamenvckoll desmeabHocmu” npyu GOpMUPOBAaHUU HOPMATHUBHO-
npaBo-Bo 6a3bl B chepe MUIEBON 6e30MaCHOCTH, TJe “Hopmomeopueckas desimeb-
Hocmb” He COCO6HA CTUMYJIMPOBATh CBOIO AEATENbHOCTb CaMOCTOSITENbHO 6€e3 J0CTO-
BEpHBIX 000CHOBAHHBIX HAy4YHbIX JaHHBIX. bosiee TOro, HepalMOHAaJIbHOE paclpe/ee-
HUe pecypcoB AJig “HayuyHo-uccaedogamenbckoll desimenbHocmu”: KaZpoBble, GUHAHCO-
Bble, MaTepHaJbHO-TeXHUYeCKHe (HampaB/ieHHble Ha OCHAIlleHUsI HAy4YHO-UCCIe/l0Ba-
TeJIbCKUX 1IeHTPOB W J1abopaTopuii), caMo 1o cebe sABaseTcsd GAaKTOPOM, OrpaHUYHBaAO-
IIIMM pa3BUTHE JJAaHHOTO 3JIEMEHTa.

Ha gaHHOM 3Tane cucTteMa NpaBOBOro obecrnevyeHue NMUIEBONH 6€30MacCHOCTH Oy/JeT
peasin30BbIBaTh U30IPECCHBHOE HAlpaBJeHUe Pa3BUTHS, I'Zie IPU HOMUHAJIbHOM CYLIEeCT-
BOBAaHUM “HayyHo-uccsaedosamenvckol desmeavHocmu”, “Hopmomeopueckass desmesb-
Hocmb” OyeT HalpaBJ/eHa Ha “C/enylo pelenyuio”’ Mex/AyHapoAHbIX HOPM 0Oe3 yyeTa Ha-
[JUOHAJIbHBIX 0COOEHHOCTEN U TpaJulidil B chepe nmuuieBor 6e3onacHoctu. OgHaKO cie-
JlyeT YYUTBIBATh, UYTO JJAHHBIA 3Tal He J0/PKEeH ObITh U3JIMIIHE JIINTEeJbHBIM, HHaUY€e BO3-

107



Teopus rocyaapcTsa u npasa

HUKaeT yrpo3a fnepexo/ia K perpeccy, KOTopbli MOJHOCTbIO OIPY3UT BCIO CUCTEMY IPaBO-
BOr'0 obecrneyeHus MUILIEBON 6€30MaCHOCTH B COCTOSIHUS Xaoca.

Pedxcum 3. Henb3s MCK/I0YaTh BO3MOXHOCTb U CUTyallUH, KOTAa “Hay4yHo-uccsedo-
gamesibckas desimesbHOCMb” SIBJASIeTCS Pa3BUTOM, HaJleJIEeHHOW KaJIpOBbIMU WM MaTepu-
aJIbHO-TEXHUYECKUMHU pecypcaMu, UMemllas YeTKUe OPUEeHTHUPHI B OCYLLeCTBJA€HUN CBOUX
byHKUMH. B 1aHHOM pexxuMe “HopMomeopueckasi 0esimesabHOCMb” HaXOAUTCA Ha MacCUB-
HoH da3ze, B CBA3U € Npo6IeMaMU NOBbILIEHUS KaJ[pOBOr0 NOTEHLMa/Ia U COOTBETCTBEHHO
OTCYTCTBHEM CTPATErUYECKHX YIIPABJIEHUYECKHUX pellleHUH.

Ha pganHoM 3Ttame “Hopmomeopueckoli desmeabHocmu”, HEOOXOJUMO YJeJUTh BHU-
MaHHe Ha MOTOK U Ka4eCTBO KaJIpOBbIX PECYPCOB, YUUThIBAA CeUPUKY U 06'bEM TEXHU-
YeCKUX HOpM B cdepe MuileBoi 6€30macHOCTH, “MPaBOTBOPYECTBOM JI0KHBI 3aHUMATbCS
npodeccroHa/bl, HO BeCb BOIPOC KAKUMH OHHU JIOJIXKHbI ObITh, KTO U KaK MOXET UX rOTO-
BUTL [8, c. 18] - peub uaetT o GopMUpOBaHUU HOBOU npodeccuu “HopMopanTep” U aiaro-
pUTMe JIEMCTBUU B peasr3alliy UX MOArOTOBKU, KOTOPBIM ObLI NMpe/iodkeH npodeccopom
B.M. bapaHOBBIM.

JlaHHas cuTyalusi OTpaXKaeT U30TPECCUBHBIN 3Tal B Pa3BUTHHU, HO KaK U B MpeJbl-
ZlyllleM BapUaHTe, TpebyeTcs 0CyLeCTBUTh CBOEBPEMEHHBIN Mepexo/| K porpeccy, MHave
BeJIMKa yrpo3a perpecca, No3ToMy CYMTaeM LieJiecoo6pa3HbIM, Ha IaHHOM 3Tarne cPOoKyCH-
pOBaThCs HA KaJIpOBBIX peCypcax.

Pexcum 4. JlaHHasa cuTyauus, siBJsieTCd HauboJsiee GJAronpusTHOM, 0b6a 3JieMeHTa
GOPMUPYIOT MOJOKUTENBbHYI0 00PAaTHYIO CBS3b, OKA3bIBAIOT MOJJIEPXKKY Pa3BUTUS APYT
Apyra. JloctaTo4HO pasBUTast “HayuyHo-ucciedogamenvckasi dessmesbHOCMb” HYXKLAETCs
B KaueCTBEHHbIX 6a30BbIX PAKTOpaX, YTO CTUMYJHPYET COBEPIIEHCTBOBAaHUE YPOBHS Ha-
Y4YHOTO NMOTeHLMaJ/a U B CBOIO 04Yepe/ib, obecnieyrBaeT HEOOX0AMMON HayYHOU 6a30i i
COBEepLIEHCTBOBAaHUSA HOPMAaTUBHO-NIPAaBOBOM 6a3bl, KOTOpasi TakKe B CBOIO O4Yepesb CTHU-
MyJIUPYET “Hay4Ho-uccsiedosamenbCcKyio desime/ibHOCMb” U JjaeT el paBUJIbHbIE KOOPAU-
HaThl /151 BBINOJIHEHHS Hay4YHO-UCCIe/0BaTe/bCKUX 3a/a4.

Ha naHHOM 3Tamne cucTeMa NpaBOBOro o6eclieyeHUs MULIeBON 6e30MacHOCTH B cde-
pe “Hopmomeopueckolii desmeabHocmu” 6yJleT peajM30BbIBaTh MPOrPECCHBHOE HaMpaBJie-
HUe CBOero pa3BUTHS.

2) K7K4K3 - sanemenThl: “HopMoTBOpuecTBO” U “Peanusanus npas”. [I[poTuBopeyne
Tuna: “Hopmomeopueckasi desmeavHocms — [Ipasopeaausyrowas desmesbHocms” (Ha Mpak-
THKe 4aCTO HabJIlo/jaeM, OTCTaBaHUe MpaBopeau3yollel AesaTeJbHOCTU OT HOPMOTBOP-
YeCKOU JiesiTeJIbHOCTH, TO3TOMY CYHUTAEM 1[eJIeCO06PAa3HbIM U3YYUTh B3aUMOCBSI3b U MPO-
THUBOpeYHe MeX/1y HUMH, C I1eJIbI0 UX COBEPIIeHCTBOBAHUS).

Pesxcum 1. CuTyanusi oTpakaeT HeJOCTAaTOYHYH PA3BUTOCTb O0GOUX 3JIEMEHTOB.
TpebyeTcs BpeMs (IpoBejeHUe LieJeHaNpaB/IeHHbIX 3aKOHOAATEJbHbIX U UHCTUTYIU-
OHHBIX pedopM) /i1 BO30OHOBIEHHUS OJHOTO M3 3TUX BUJOB eATEeJbHOCTH, MHAYe Ipa-
BOBOe obecrieyeHHe He CMOXKeT MepedTH HU K U30TPECCMBHOM, HU K NPOrpPecCUBHOU
BETBU Pa3BUTHUS.

Pescum 2. “B coBpeMeHHbIX yCa0BUSAX 9 PEKTUBHOE OpraHU3alMOHHOE obecreyeHue
JleCTBUS 3aKOHA BO3MOXKHO JIMIIb NPpU pedOpMUPOBAHUHN T'OCYAAPCTBEHHBIX CTPYKTYP.
3a/jaya 3aKJI0YaeTcsl IpeXx/ie BCero B TOM, YTOGbI CaMO CyIIeCTBOBAaHHUE 3TUX CTPYKTYP
MOCTAaBUTh B MNPSMYI 3aBUCHMOCTb OT KadyeCcTBa OOC/IYKHBAHHUsS WHTEPECOB TIpakJaH
Y OpraHMU3alUH, YTO TPeOyeT MPUHIMIIUAIbHOTO U3MEHEHUSI KPUTEePUEB U MOKa3aTesel
OL|€HKH BCel rocyilapCcTBEHHOM JlesiTesibHOCTH” [1, c. 160].
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Tem cambIM, HEOO6XOJMUMO OTMETHUTb, UTO PA3BUTOe ‘“Hopmomeopyeckasi desimesb-
HOocmb” CTUMYJIMPYyeT CTAaHOBJIEHUE U pa3BUTHE 000COOJIEHHOI0 3JIeMeHTa “npasopeasu-
3yrowell desmeavHocmu”, 1 GOpMUPOBAHUS KOTOPOro TpebyeTcs omnpejiesiéHHas pe-
CypcHasl mojJiep>KKa JJjisl ero CyO’beKTOB: B OTHOLUEHUM BJIACTHBIX CyObeKTOB (KoMIle-
TEHTHBIX OPraHOB UCIOJHUTEJbHON BJIACTH, OCYILECTBJISIOLIME KOHTPOJIbHO-HA/[30PHYIO
byHKkMI0) TpebyeTcsa dopMUpOBaHMe Koprnyca NpodecCHOHaJbHbIX UHCIEKTOPOB B 00-
JIACTU NUL1EeBOH 6€30MacHOCTH; HEBJACTHBIX CyO'beKTOB (NMUILEeBOro 6M3Heca), BOSHUKAeT
He06X0AUMOCTb B JIONOJIHUTEIbHOM MHBECTUPOBAHUH, C 1ieJ1bI0 OpraHu3aluu 3$pdeKTHB-
HOTO UCIOJIHEHUS TPe6OBAaHUN 3aKOHOB.

JlaHHble BU/bI AeATeJbHOCTH B paMKax MpaBoBoe obecneyeHre MUILEBON He3omnac-
HOCTH HAxOJWUTCS B M30TPECCMBHOM HalpaB/JeHUMU Pa3BUTHs], KOTOpAss MOXET NepernTH
B JIIOOOM U3 TPEX JPYTrUxX PeXUMOB MU K OJHOU M3 JIBYX HallpaBJeHUN pa3BUTHUS — MPO-
rpeccy Wiy perpeccy.

Pesxcum 3. B cTpaHe MOXeT ObITh CO3/JaHA JOCTAaTOYHO pa3BUTasi MO/Jie/lb CTPYKTYPbI
KOMIIETEHTHOI'0 'OCYy/JapCTBEHHOI'0 OpraHa MCIOJHUTENbHOMN BJIACTH, OCYLIECTBJ/ISIOMINN
JlesITeJIbHOCTD B cpepe MUIleBOM 6e30NMaCHOCTH, HO peasiM3alusi IpaBOBOro obecrnevyeHus
B IIOJIHOM 06'beMe He OCylecTBJIsAeTCs. HeueTKOCTb M pa3pO3HEHHOCTh M0JIOKEHUI B HOpMa-
TUBHO-IIPABOBbIX aKTOB, CHIKAOT 3 PeKTUBHOCTb QYHKIMOHUPOBAHUSA Jja>ke OYeHb Op-
raHM3aLMOHHO-CTPYKTYPUPOBAHHON COBpPEMEHHOW CUCTEMbl I'OCY/AapCTBEHHBIX OPraHOB
MCIIOJIHUTEJIbHOW BJIAaCTU B JAaHHOW cdepe, BK/IOUYAs KOHTPOJIbHO-HAJ[30pHOE HalpasJie-
HYe 3TOH 1eTeJIbHOCTH.

B fnaHHOM ciy4yae, He06X0AMMO YTOOBI “npasopeanusyrwas dessmeabHOCMb” KakK dJie-
MEHT ObLJ1 aKTUBHO BOBJIEYEH B CUCTEMY IIPAaBOBOI'0 0beclieyeHus, C LieJibl0 CTUMYJIMpPOBa-
HUS pa3BUTHS 3JIeMeHTa “Hopmomeopueckoll desmeabHocmu”. B TedeHHe HEKOTOPOIo Bpe-
MeHHU JlaHHble BU/Ibl [leATeJbHOCTU MPaBOBOT0 obecreyeHUs NULIEBOM 6€30M1acHOCTH Oy-
JleT HaXOIUThCS1 B U30IPECCHOM HalpaB/IEHUU C IepCIEKTUBOM Nepexo/ia K MporpeccCuBHO-
My pa3BUTHIO. XOTS HeJib351 UCKJIIOUUTb BO3MOXKHOCTD Nlepexo/ia K pexcumam 2 uiau 1.

Pesxcum 4. HanboJsiee 6;1aronpysiTHbIN BapUaHT B3aUMO/IeCTBUSA 31eMEHTOB BHYTPHU
JlaHHoro szapa. HopmaTuBHO-paBoBasi 6as3a, NMOJIHOCTbIO OTBeyawlias TpeboBaHHEM
“npasopeaausyoueli desmeavHocmu”, TAe KaOXAbIM U3 3J1eMEHTOB OKa3blBalOT B3aHMHYIO
NOJJIEPXKKY JJIs JUHAMUYHOI'O COBEPIIEHCTBOBAHUS “HOpMomeopueckoll desmeavHocmu”
B L|€JI0M, CHOCOGHBIM 3P deKTUBHO QPYHKLUOHUPOBATH [/l JOCTHKEHHUS] OCHOBHBIX Liesled
IpPaBOBOT0 06ecrneyeHUs NUILEBOM 6€30MaCHOCTH.

[IpakTHyeckass 3HAYMMOCTb MOJIyYeHHbIX HAyYHbIX Pe3yJbTaTOB 3aK/IK4YaeTCsl B TOM,
YTO BHECEHHe YKa3aHHbIX acleKTOB NPaBOBOro obeclneyeHUsi NMUILEBOH 6e30MacHOCTH
B TEOPETUYECKYIO0 IIaTGOPMY MO3BOJUT OCYLIECTBJIATh KOPPEKLUo GopMUpOBaHUs U pas-
BUTHS CTPYKTYP NPABOBOT0 o6ecnevyeHUs MUILEBON 6€30MacHOCTH Yepe3 BO3/JelCTBHE Ha
ONMMCaHHble HAMH OTHOILLIEHHS.

JlJ1s1 OCMBIC/IEHHS U ONMCAaHUS MOJXO0/I0B K yIPaBJeHHIO COBEpLIEHCTBOBAaHUSA “HOp-
Momeop4eckoll dessmesabHOCMuU”, HAa BTOPOM 3Talle UCCIe/J0BaHUs, HaMU Obljla IpMMeHeHa
pa3BepHyTasi Mo/JieJib KOMIIEHCAlUOHHOT'O FOMEe0CTaTa, B KOTOPOe OblIM BK/IYEHbI CyOb-
eKTbl ynpaBJieHus (puc. 3).

[IpuMeHeHHe JAaHHOrO MeTo/a K pa3paboTKe MeTOJOJIOTUM YIpaBJieHUs TpebyeT
c/e[loBaTh “CAeAyOLIMM YCJ0BUAM B3aUMOJENWCTBUA [BYX 3JIEMEHTOB CUCTEMHOI0 00b-
eKTa: 06MeH (mepepacnpejejieHue) pecypcoB; LIUKINYECKUN XapaKTep B3aUMOJENCTBUA
3/1eMeHTOB; $a30BbIM CABUT B peaKlUM 3JIeMEHTOB Ha U3MeHeHUe 06'bEMa pecypcos, Ie-
pepaciipe/ie/IéHHBIX B aZjpec KaX/0ro u3 Hux [9, c. 279].
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3adaya: coBepLIEHCTBOBAHUE “HOpMOMBopYecKol
desamesibHOCMU”, C LLENbIO 3aLMUTbl 34,0P0OBbA
HaceneHus, 3aWmTbl Npas noTpebutenen,
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”

B kauecTBe Bbicwezo opzaHa ynpasieHus Aasi “Hopmomeopueckol desmesabHOCMU
U cybvekma ynpas/eHusi BbICTYNAIOT OPraHbl 3aKOHOJATEJbHOW /UCIOJHUTENbHON BJIa-
CTHU, KOTOPbIMH ONpEeAEJSIOTCA MapaMeTpbl BHELIHEH U BHYTpPEHHeH cpejibl, a TaKxe
yIpaBJieHUeCKHue BO3MOXKHOCTH cy6seKkma ynpasseHus. B Mmoienu yrpapJisieMbIM SIBJISIOT-
Csl cCaMU 3JIeMEHTH], NyTéM BO3JeUCTBUS Ha NIPOTUBOpeYHe, pa3BoOpauyrBarolieecss BHyTPU
JIAaHHOM Naphl.

B poJsiu cy6sekma ynpassieHusi B JAaHHOW CUCTeMe MOTYT BbICTYINATh MpeACTaBUTENTH
MCIIOJTHUTEJIbHOW BJIACTU (CTPYKTYpHble MOApa3/iesieHUs], YIIOJHOMOYEHHbIE OCYIECTB-
JIATh “HOpMomeopueckyr desimesbHocmb” B chepe NHULLEBOM 6e30MacHOCTH, HA KOTOpoe
BO3JI0KEHO KOOPJMHALMOHHO-YIpaBieHuyeckass QyHKIHSA B OCYLIECTBJIEHUU JaHHOH Jies-
TeJIbHOCTH).

B posu [0nOMHUTE/NbHON NOAJEPKKH COBEPLIEHCTBOBAHUS “HOpMOMEop4eckoll
desimesibHOcmMu” MOTYT BbICTYNATh JIMLA, HEMOCPECTBEHHO 3aMHTEPECOBAaHHbIE B ycCIexe
yInpaBJeHYeCKUX MePONPUATUN U HaJe/leHHble KOMIETEHIIMeN U ONbITOM B JAaHHOU 006-
JIacTd. B mpakTuHKe, JaHHAs CTPYKTypa NOAAEPKKHU MOXKET OBbITh 1ieJ1eCO06pa3HbIM, CO3-
JlaHHad BHYTpU cTpaHbl HannonanbHasa Komuccusa no Kogekcy AiimMmeHTapuycy, B COCTaB
KOTOPOT0 MOMUMO MpeJCTaBUTEIeN TOCYyJapCTBEHHbIX OPraHOB, BKJIIOYAOT U NpeJCTaBU-
TeJiell Hay4HOro COO6IIeCTBa; MPeANpPUHUMATENbCKUX aCCOLMANUNA (pPa3/IMYHbIX BUIOB
NULEBOH JieATeJbHOCTH); 00'be/JHHEHUH 3aLMThI IPaB IOTPeOUTeEeN.
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YnpaB/ieHUeCKOe BO3/IeHCTBUE CO CTOPOHBI CY6BeKma ynpas/ieHusi OCyuleCTBISIOTCS
IyTéM Nepepacrnpe/ieJieHUsI peCypcoB, B pe3yJibTaTe Yero U3MeHsIETCSl COCTOSIHUE OJ[HOTO
M3 YYaCTHUKOB MPOTHUBOPEYMBOM Naphbl UM 000UX, BaUsAOLIee HA 3PPEKTUBHOCTb “HOp-
Momeopueckoll dessimesabHocmu”.

JlaHHasi roMeocTaTUYecKasi MoZieJib UMeeT BX0/| U BbixoJ. Ha exode crouT ynpasJieH-
yeckas 3ajjlaya, obecrevyeHHas OMpeJie/IéHHbIMUA pecypcaMu ymnpaBJyeHUs (KaJpOBBbIMH,
$UHAHCOBBIMU, MHBECTULIMOHHBIMY, U JIP.).

Jis cucTeMbl ynpaBJieHUsl COBEPLIEHCTBOBAaHUS “HopMomeopueckol desmenbHo-
cmu” onpejiesieHbl CJeJyIOlIMe e/, KOTOpble TaKXKe SIBJSIOTCS LeJSIMUA BCeH CUCTEMBI
IPaBOBOT0 ob6ecrieyeHUs MUIeBOW 6€30MaCHOCTHU: 3auWumbl 300p08bs HACeAeHUS,; 3aujumbl
npas nompebume.iell; nogbluleHUe KOHKYpeHmocnocob6Hocmu nuujego2o 6usHeca. Ha evixode
HAxXO/STCS MOTOKU Pe3y/IbTaTOB CHeLiMaJIM3UPOBAHHOH JeATeIbHOCTH.

OpraHbl 3aKOHOJATe/JIbHOW W UCHOJHUTEJbHON BJIACTU U CYOBEKTbl JAOMOJHUTEb-
HOU TMOAJEP>XKU COBEPIIEHCTBOBAHUS “Hopmomeopueckoll desmesbHocmu” OKa3bIBAIOT
HenpsiMoe BO3/lelCTBUEe Ha GJIOK B CXeMe “Cy6seKm ynpas/eHus — ynpas/siemMbvle 3/1eMeH-
mbot”. TlpsiMble CBSI3W, YKa3aHHble CIJIOIIHbIMU JIMHUSMM OIpEJENsSIOT HalpaBJeHHe
BJIMSIHUS 3JIEMEHTOB Jpyr Ha Apyra. Cy6sekm ynpassieHusi OKa3blBaeT BO3JeWCTBHUE Ha
KK/l M3 HAXOJSUIUXCS B MPOTUBOPEUUH 3JIEMEHTOB, OAJEP>KUBAS MU OTPaHUYMUBasI
UX pa3BUTHE C TEM, UTOOBI IPOTHUBOPEYHE MEX/Ay HUMH OCTABaJI0Ch MPOAYKTUBHbIM. 06-
paTHbIE CBSI3U UMEIOT BU/J, IyHKTUPHBIMU JIMHUSMH, KOTOPblE OTPaXKAalOT BO3BpPATHbIE MO-
TOKM MHOpPMaLUH, MO3BOJISIOLIME OCYLECTBASATh KOHTPOJIb U CBOEBPEMEHHYIO KOpPpEK-
THUPOBKY yIpaBJieHYeCKUX BO3IENUCTBUM, C Liesbi0 3P PEeKTUBHOTO YIIpaBJIEHHUS.

TakuMm o06pa3oM, yYUTbIBasA BbllleNepeyrUCIeHHble YIIpaBjleHYeCKhe WHCTPYMEHThI
BO3/IEICTBHS Ha 3JIEMEHTbI JJAHHOW 006JIaCTH CUCTEMHOr0 06'bEeKTa, U, HHUIIUUPYS MpPO-
JNYKTHBHbIE GOPMbI MPOTHUBOPEYHS B MOJIeJIM TOMEOCTAaTUKH, IyTeM MOo4YepeHOMY pac-
npe/iesieHUs Heo6X0JUMbIX PECYPCOB, MOXKEM CZIeJIaTh CJeAYIIHe BbIBObI, UTO Mpe/Jio-
>)KEHHble TOMEeOCTaTUYeCKHe MOJieJlM MeXaHHW3Ma JUAarHOCTUKU U yIpaBJeHUus “HopMmo-
meopueckoll desmesbHOCMu” B CUCTEMe NMPABOBOTO 06ecreyeHHs MUIeBON 6€30MacHOCTH,
MIO3BOJISIIOT ONEPATHUBHO YIPABJATh JAHHBIM MPOLECCOM, MPOBOJAUTDH €ro JAUArHOCTHKY,
OBICTPO BBISBJASATD U YCTPAHATb HEJAOCTATKH, UTO B L€JIOM MOJIOXKUTENbHO MOTYT BJUSATh
Ha pe3yJbTaTUBHOCTb IPOBEJEHHbIX pPabOT, HalpaBJeHHble Ha COBEPLIEHCTBOBAHUS
JIAHHOU J1eSITEeJIbHOCTH.

[IpakTHYecKoe 3HaUYeHHE MOJIYYEHHBIX Pe3yJIbTAaTOB MOTYT ObITh YUYTEHbI MPHU pas-
paboTKe rocyZlapCTBEHHbIX MPOTPaMM UJIH CTpAaTerMyeCcKUX JOPOXKHbIX KapT, HallpaBJieH-
HbIX Ha COBEpLIEHCTBOBAHUS “Hopmomeopueckol desimeabHOocmu” B CUCTE€Mbl IPaBOBOIO
obecredeHUs MUILEBON 6€30MaCHOCTH.

[lonydyeHHble B JJaHHOUW paboTe pe3yJibTaThl GYAYT HCIOJIb30BAaHbI B AaJIbHeHIIeM
MccaelOBaHUM MexXxaHu3Ma QYHKIMOHUPOBaHUsI PpeHOMeHa “NpaBoBoe oGecrneyeHHEe MU-
111eBOM 6e30MacHOCTH”, KaK CUCTEMHOI'0 00'bEeKTa.
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Alida S. Mahmudova®

HOMEOSTATIC MODELING OF DIAGNOSTICS
AND MANAGEMENT OF THE RULE-MAKING ACTIVITY
AS AN ELEMENT OF LEGAL ENSURING OF FOOD SAFETY

Annotation. The article presents the author’s approach to diagnostics and manage-
ment of the rule-making activity within the framework of legal ensuring of food safety using
a simple and expanded models of a compensational homeostat, which allows to identify of
the contradictions between the rule-making activity and other elements of the system ob-
ject, and to define the possible modes of interaction between them. This will make it possible
to carry out, diagnostics and appropriate effective management of the rule-making activity
in the field of ensuring food safety in order to determine the main directions for its im-
provement.

Keywords: legal ensuring, food safety, rule-making, rule-making activity, homeos-
tatic modeling, simple model of compensational homeostat, expanded model of compensa-
tional homeostat, contradiction.

One of the main priorities of the strategic goal of the economic and social policy of
a modern state is to improve the quality of life of the population, including ensuring food
safety aimed at the well-being and health of people.

At the present stage, the phenomenon of “legal ensuring of food safety” is undergoing
an active transformation under the influence of the conditions of globalization, and due to
rapid development - of socio-economic relations and changes of legal consciousness in so-
ciety. As a result of such active changes, in the modern state there is an urgent need for the
development of scientific and theoretical concepts of legal ensuring of food safety, in order

* Mahmudova Alida Sabirovna, LLM (Master of Laws), director of the law company “Bona Mente Con-
sulting”, legal consultant FAO project “On technical support to the Azerbaijan Food Safety Agency”. E-mail: alida_
ms@yahoo.com
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to form new approaches to national policy in this area, which will contribute to the develop-
ment of effective models of process management for the implementation of state tasks and
goals.

It is considered inexpedient when practice is out of step with theory, as V.I. Goyman
states in his scientific work devoted to the problem of the operation of law: “attempts of
practitioners, especially legislators, independently, in isolation from theoretical develop-
ments, to solve problems that have a negative impact on public life, have not - been suc-
cessful” [1, p. 20].

The importance of theoretical developments preceding practical measures and pro-
grams is also noted by G.V. Maltsev, that “our reality, it seems, is not inclined to look at its
reflection in the mirror of theory, our practice is in many respects atheoretical” [2, p. 77].

So, today, the study of the main elements of the legal ensuring of food safety, the in-
terrelationships and contradictions arising between them, are one of the topical issues for
both practice and theory.

These scientific problems can be solved within the framework of a systematic ap-
proach using the following homeostatic models [3]:

- a simple compensatory homeostat, which makes it possible to identify contradic-
tions between the identified elements of the investigated object - “legal ensuring of food
safety”, in order to establish possible modes of interaction between them;

- an expanded compensatory homeostat, which will make it possible to form a con-
trol system by the revealed inter-element contradictions aimed at their development.

For the first time the category "homeostasis" was used in 1932 by the American phy-
siologist Walter Cannon in his book "The Wisdom of the Body" for "coordinated physiologi-
cal processes that support most stable states of the body" [4, p. 177-201].

Later, this category became widespread in cybernetics, psychology, sociology and
other sciences, which “is the most general, fundamental concept, which is a form and a sta-
ble organizing principle of thinking. Being an invariant aspect of thinking, this category, de-
spite the dynamics and diversity of specific areas of its application, means unity, integrity
and constant reproducibility” [5, p. 112].

In homeostatics, the contradiction is first associated with the internal resource of the
system and the specifics of its redistribution, and is also viewed as a mechanism for manag-
ing the system. Within this approach, internal contradiction is perceived as a factor of sys-
tem homeostasis (functional aspect), and is also included as a structural element in infor-
mation devices that provide homeostasis - homeostats (organizational aspect) [6, p. 152].

Investigating the system of “legal ensuring of food safety”, within the framework of
the structural aspect of the systemic approach, on the basis of our previous studies, we
identified the following elements of this systemic object: “Legal Awareness”, “Research”,
“Rulemaking”, “Realization of Rights”, “Training”, “Legal order”, the logical sequence of
which reflects the progressive development, covering the cycle of the entire process of the
implementation of the legal ensuring of food safety (LEFS), as a systemic object, as a result
of which a genetic typology was developed (Fig. 1).

The interaction of elements is based on the contradictions between their pairs, which
are located in a two-element core, which makes it necessary to describe these contradic-
tions, possible options for their development.

In this article, the study is focused on one of the main leading elements, which is an
aggregate of the entire system of "legal ensuring of food safety” - "rule-making" (we have
classified a similar type of activity of this element as "rule-making activity") and the con-
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tradictions that develop between it and other elements this system, in order to determine
the main directions in the managerial impact on them to achieve dynamic progress.

LEFS
Legal order
Training
K7 K6 K5
LEFS LEFS
Training Legal order
Realization Enforcement
of rights of rights
K7 K5 K4 K7 K6 K4
LEFS LEFS LEFS
Realization Training Legal order
of rights Rulemaking Rule-making
Rulemaking K7 K5 K3 K7 K6 K3
K7 K4 K3
LEFS LEFS LEFS LEFS
Rulemaking Realization Training Legal order
Research of rights Research Research
K7 K3 K2 Research K7 K5 K2 K7 K6 K2
K7 K4 K2
LEFS LEFS LEFS LEFS LEFS
Research Rulemaking Realization Training Legal order
Legal Legal of rights Legal Legal
awareness awareness Legal awareness awareness
K7 K2 K1 K7 K3 K1 awareness K7 K5 K1 K7 K6 K1
K7 K4 K1
LEFS LEFS LEFS LEFS LEFS LEFS
Legal Research Rulemaking Realization Training Legal order
awareness K7 K2 KO K7 K3 KO of rights K7 K5 KO K7 K6 KO
K7 K1 KO K7 K4 KO

Figure 1. Genetic typology

Speaking of rule-making activities in the field of food safety, the main body of norma-
tive legal acts (including technical standards such as sanitary and hygienic, sanitary-
veterinary, phytosanitary, technological, environmental, etc.) refers to departmental rule-
making, aimed at “assisting in creation of conditions and technologies for the implementa-
tion of regulations, acts with a higher legal force” [7, p. 76], which are developed and
adopted by the competent executive authorities.

At the first stage of the study, we applied a simple model of a compensatory homeos-
tat, in which the elements of the two-element core separately regulate the functioning of
each other, by providing or limiting the exchange of resources, while compensating for the
operation of this core in a complex composition.

To the group of “rule-making activity” the author include the following priority two-
element cells, highlighted in the scheme (Fig. 1):

K7K3K2, which has one of the main elements in the core - this is “Rule-making” and
the element is “Research” (a similar type of activity: “ research activity ”);

K7K4K3, in which the elements are: "Rule-making" and "Realization of rights" (a sim-
ilar type of activity "law-implementing activity").
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The elements we have identified are assessed as the most effective and competitive,

capable of influencing the functioning mechanism and further development of the system
object, but it should be borne in mind that in the process of the elements' impact on each
other, the efficiency of one element (similar type of activity) increases in the form of a posi-
tive feedback communication and decrease in the effectiveness of the opposite element by
negative feedback. As a result, we get four modes of the system functioning.

Element 1:
Normative activity

Resources: financial;
personnel; logistical 1

Results:

protection human

health

Element 2:

\ 4

—( )

Figure 2. Simple model of a compensatory homeostat

Possible options for the interaction of the “rule-making activity” element with other
elements within the framework of the legal ensuring of food safety.

Table 1
Mode Feedback The nature of the interaction Interaction
type result
Local
1 - - Both elements block each other's development regression,
reduced system
efficiency
Element 1: “rule-making” stimulates the development
2 +- of Element 2; Local isogress
Element 2 blocks development of Element 1: ETess,
« - temporary
rule-making reservation
Element 2 stimulates the development of Element 1: gfs stem
3 -+ ‘rule-making”; effizlienc
Element 1: “rule-making” blocks the development y
of Element 2
Local progress,
4 ++ Both elements stimulate the development of each other {mproving
system
efficiency
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Let us consider separately the contradictions of elements and the variants of their in-
teraction that are in two-element selected cells in the model of a simple compensatory ho-
meostat (Fig. 2) and, accordingly, the possible modes of their interaction depending on the
type of cross-feedback presented in (Table 1).

1) K7K3K2 - elements: “Rule-making” and “Research”, the author singles out their
similar types of activity and consider the following contradiction of the type: “Rule-making
activity - Research activity”.

As you know, most of the regulatory and legal framework in the field of food safety,
which is of a technical nature, needs scientific substantiation of the assessment of certain
risks, in order to establish the maximum permissible levels of harmful substances that are
safe for human health.

In practice, given the low scientific potential at the national level, the main function of
“research activity” of most countries is aimed at carrying out risk assessment based on in-
ternationally recognized studies of such international organizations as: EFSA (European
Food Safety Authority) - the Agency of the European Union, providing independent scien-
tific advice on existing and potential risks in the field of food safety; Codex Alimentarius
Commission (in latin “Codex Alimentarius” - Food Code is a set of international food stan-
dards and rules), which are developed on the basis of recognized scientific research, which
are the basis for the harmonization of national legislation.

Mode 1. This type of interaction is the least favorable. The poor development of both
elements hinders the implementation of the effectiveness of complex rule-making activities in
the framework of legal ensuring of food safety. Such a situation is possible either when there is
a lack of resources (personnel, material and technical), or when both elements are aimed only
at the realization of their own goals, without strategies aimed at the possibility of interacting
with each other as an option for the transition to sustainable progressive development.

While maintaining interaction in this mode, the legal framework will demonstrate
aregressive direction of development.

Mode 2. This situation develops when there is a low activity of “research activity” in
the formation of the regulatory framework in the field of food safety, where “rule-making
activity” is not able to stimulate their activities on their own without reliable substantiated
scientific data. Moreover, the irrational distribution of resources for “research activity”:
personnel, financial, material and technical (aimed at equipping research centers and la-
boratories), in itself is a factor limiting the development of this element.

At this stage, the system of legal ensuring of food safety will implement an isogressive
direction of development, where, with the nominal existence of “research activity”, “rule-
making activity” will be aimed at “blind reception” of international norms without taking
into account national characteristics and traditions in the field of food safety. However, it
should be borne in mind that this stage should not be unnecessarily long, otherwise there is
a threat of transition to regression, which will completely immerse the entire legal system
of food safety in a state of chaos.

Mode 3. It cannot be ruled out the possibility and the situation when "research activi-
ty" is developed, endowed with human and material and technical resources, having clear
guidelines in the implementation of their functions. In this mode, “rule-making activity” is
in a passive phase, due to the problems of increasing human resources and, accordingly,
the lack of strategic management decisions.

At this stage of “rule-making”, it is necessary to pay attention to the flow and quality
of human resources, taking into account the specifics and volume of technical standards in
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the field of food safety, “professionals should be engaged in lawmaking, but the whole ques-
tion is what they should be, who and how can prepare them” [8, p. 18] - we are talking
about the formation of a new profession “normwriter” and the algorithm of actions in the
implementation of their training, which is proposed by Professor V.M. Baranov.

This situation reflects an isogressive stage in the development, but as in the previous
version, a timely transition to progress is required, otherwise there is a great threat of re-
gression, therefore, we consider it expedient to focus on human resources at this stage.

Mode 4. This situation is the most favorable, both elements form a positive feedback,
support each other's development. Sufficiently developed "research activitiy" need high-
quality basic factors, which stimulates the improvement of the level of scientific potential
and, in turn, provides the necessary scientific basis for improving the regulatory and legal
framework, which also, in turn, stimulates "research activity" and gives her the correct
coordinates to carry out research tasks.

At this stage, the system of legal ensuring of food safety in the field of “rule-making”
will implement a progressive direction of its development.

2) K7K4K3 - elements: "Rule-making" and "Realization of rights". A contradiction of
the type: “Rule-making activity - Law-implementing activity” (in practice, we often observe
the lagging behind the rule-making activity, therefore we consider it expedient to study the
relationship and contradiction between them in order to improve them).

Mode 1. The situation reflects the underdevelopment of both elements. It takes time
(carrying out targeted legislative and institutional reforms) to resume one of these activi-
ties, otherwise the legal framework will not be able to move to either the isogressive or
progressive direction of development.

Mode 2. “In modern conditions, effective organizational support for the operation of
the law is possible only with the reform of state structures. The task is, first of all, to put the
very existence of these structures in direct dependence on the quality of servicing the in-
terests of citizens and organizations, and this will requires a fundamental change in the cri-
teria and indicators for assessing all state activities” [1, p. 160].

So, it should be noted that the developed “rule-making activity” stimulates the forma-
tion and development of a separate element of “law-implementing activity”, for the forma-
tion of which a certain resource support is required for its subjects: in relation to the au-
thorities (competent executive bodies performing the control and supervisory function)
requires the formation of a corps of professional food safety inspectors; powerless subjects
(food business); there is a need for additional investment in order to organize the effective
implementation of the requirements of laws.

These types of activities within the framework of legal ensuring of food safety are in
an isogressive direction of development, which can move to any of the other three modes
or to one of two directions of development - progress or regression.

Mode 3. A sufficiently developed model of the structure of a competent state execu-
tive body that carries out activities in the field of food safety can be created in the country,
but a full implementation of legal ensuring will not be still provided. The vagueness and
fragmentation of provisions in regulatory legal acts reduce the effectiveness of the func-
tioning of even a very organizationally structured modern system of state executive bodies
in this area, including the control and supervisory direction of this activity.

In this case, it is necessary that the “law-implementing activity” as an element be ac-
tively involved in the system of legal ensuring, in order to stimulate the development of the
element of “rule-making activity”. For some time, these types of activities of legal ensuring
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of food safety will be in an isogress direction with the prospect of transition to progressive
development. Although the possibility of transition to modes 2 or 1 should not be excluded.

Mode 4. The most favorable variant of interaction of elements within a given nucleus.
A regulatory and legal framework that fully meets the requirement of “law-implementing
activity”, where each of the elements provide mutual support for the dynamic improve-
ment of “rulemaking activity” as a whole, capable of functioning effectively to achieve the
main goals of legal ensuring of food safety.

The practical significance of the obtained scientific results lies in the fact that the in-
troduction of these aspects of the legal ensuring of food safety into the theoretical platform
will allow correcting the formation and development of structures for legal ensuring of
food safety through the impact on the relations described by the author. To comprehend
and describe approaches to the management of improving “rule-making activity”, at the
second stage of the study, we applied a detailed model of a compensatory homeostat, which
included the subjects of management (Fig. 3).

Objective: improvement of "rule-making activity", in
order to protect public health, protect consumer
rights, increase the competitiveness of the food

business. Provision: management

Supreme governing body: resources: (personnel; financial; investment, etc.)
legislative and executive
authorities — [m=————————— ===
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Figure 3. Expanded model of a compensatory homeostat

Application of this method to the development of a management methodology there
is aneed in “the following conditions of interaction between two elements of a system ob-
ject: exchange (redistribution) of resources; the cyclical nature of the interaction of ele-
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ments; a phase shift in the response of elements to a change in the amount of resources re-
distributed to the address of each of them [9, p. 279].

As the supreme governing body for “rule-making activity” and the subject of man-
agement are the legislative / executive authorities, which determine the parameters of the
external and internal environment, as well as the management capabilities of the subject of
management. In the model, the elements themselves are controllable by influencing the
contradiction that unfolds within a given pair.

The representatives of the executive power (structural units authorized to carry out
“rulemaking activity” in the field of food safety, which is entrusted with a coordination and
management function in the implementation of this activity) can act in the role of the sub-
ject of management in this system.

Individuals directly interested in the success of management activities and endowed
with competence and experience in this area can act as additional support for improving
“rule-making”. In practice, this support structure may be appropriate; the National Codex
Alimentarius Commission, created within the country, which includes representatives of the
scientific community; business associations (various types of food activities); consumer protection
associations, in addition to representatives of state bodies.

The managerial influence on the part of the subject of management is carried out through
the redistribution of resources, as a result of which the state either of one of the participants in
the contradictory pair or both changes, affecting the effectiveness of “rule-making activity”.

This homeostatic model has an entrance and an exit. At the entrance there is a man-
agement task, provided with certain management resources (personnel, financial, invest-
ment, etc.).

The following goals have been defined for the management system for improving
“rule-making”, which are also the goals of the entire system of legal ensuring of food safety:
protection of public health; consumer rightsprotection; increasing the competitiveness of
the food business. The output is streams of results of specialized activities.

Legislative and executive authorities and subjects of additional support for improving
“rule-making activity” have an indirect effect on the block in the “subject of management - con-
trolled elements” scheme. Direct connections indicated by solid lines determine the direc-
tion of influence of elements on each other. The subject of management influences each of
the conflicting elements, supporting or limiting their development so that the contradiction
between them remains productive. Feedbacks are in the form of dashed lines, which reflect
return flows of information, allowing for control and timely adjustment of managerial in-
fluences in order to effectively manage.

Thus, taking into account the above management tools for influencing the elements of
the system object of a given area, and initiating productive forms of contradiction in the
homeostatic model, by alternately allocating the necessary resources, we can draw the fol-
lowing conclusions that the proposed homeostatic models of the mechanism of diagnostics
and management of “rule-making activity” in the system legal ensuring of food safety, allow
you to quickly manage this process, carry out its diagnostics, quickly identify and eliminate
deficiencies, which, in general, can positively affect the effectiveness of the work carried
out with the aim to improve this activity.

The practical significance of the results obtained can be taken into account in the de-
velopment of government programs or strategic roadmaps aimed at improving the “rule-
making activity” in the food safety legal system.
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The results obtained in this work will be used in the further study of the mechanism
of functioning of the phenomenon of "legal ensuring of food safety"” as a systemic object.
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O HEKOTOPBIX ACIIEKTAX
MMPABOBOI'0 PET'YJINPOBAHHSA OTHOIIEHUH,
BO3HUKAIOIIHUX 110 TIOBOAY UCKYCCTBEHHOTI'O UHTEJIJIEKTA

AHHOmMayusa. Cmamus nocesujeHa oyeHKe UCKYCCME8eHH020 UHmMel/1eKkmd C no-
3uyuu deticmsyrujezo pocculickozo 3akoHodameabcmea, nped/iazaemcsi OMHOCUMb-
Cs K HeMy Kak K pe3y/bmamy UHmMe/A1eKmya/avbHoll desmeabHocmu. PaccmompeHna
yesiecoobpazHocms gkA04eHus 8 I'pasxcdarnckuli kodekc Pocculickoii @edepayuu cne-
YUAAbHbIX HOPM 0 J02080pax, 3AKAYAEMbIX N0 N080JY CO30AHUS UCKYCCMBEHHO20
UHmMe//1ekma u nepedavyu npas HA e20 UCh0/1b308aHUe. 3ampoHyma npobsiema om-
8emcmeeHHoCmu.

Karoueevle caoea: uckyccmeeHHblll UHMeAAeKM, pe3yabmam uHmeAl1eKmy-
a/sbHOU desimeabHOCMU, NpAso HA UCN0/1b308AHUE, 0MBEemcmeeHHOCMb, 002080p,
npasogoe pezyauposaHue.

Bpaa sin MoxkHO oTpuuaTh TOT QakT, uyTo Poccus ceiyac HaxoAUTCA B mpoliecce 1o-
CTOSIHHO OOHOBJIEHUSI 3aKOHOJATebCTBA. ['ocylapcTBO U 061eCTBO, COXpaHssl CBOU HC-
TOpPUYECKHEe U MHOTOHALMOHaJ/IbHble 0COOEHHOCTH, CelyI0T NPOrPeCCUBHBIM TEeH/EeHIU-
M B [IpaBOTBOpPYECTBe, B TOM 4YMCJIe, UCII0JIb3ysl MUPOBBbIe TeXHOJIOTUU. BMecTe ¢ TeM,
pa3BUTHE 001eCTBA HE MOXKET 00ecreyrnBaThbCsl 6e3 COBEpPUIEHCTBOBAHWS 3aKOHOAATEb-
CTBa, KaK OJHOTO M3 ero BaXHEMIIWX HalpaBJeHUH, JeMOHCTPUPYIOLUX CBOUM Tpakja-
HaM U MUPOBOMY COOOILECTBY AOCTOMHBIN YPOBEHb I[UBUJIM30BAaHHOCTH.

OfHUM M3 IpUMEepPOB TAKOTO poJa NpPaBOTBOPYECTBA MOTYT CAy:KUTb YkKa3 [Ipesu-
neHTa Poccuiickoit @enepanuu 7 mas 2018 roaa N2 204 «O HalMOHAJIbHBIX 1eJISIX U CTpa-
TeruyecKux 3ajJiladyax pa3sButus Poccuiickoit Penepanuu Ha nepuof Ao 2024 roga» [4], ko-
TOPBIM MOCTaBJIeHA 33aJlaya Hay4YHO-TEXHOJIOTUYECKOTO0 Y COLMaJbHO-IKOHOMHYECKOTO
pa3BUTUS TOCyZapCcTBa U obecrieyeHHe YCKOPEHHOTO BHeJpeHUsl LUPPOBbIX TEXHOJOTUHN
B 3KOHOMMKE U coldasibHOM cdepe. B Ykaze cofepxaTcsd COOTBETCTBYIOLIME NOPYYEHUS
YIOJIHOMOYEHHbIM OpraHaM pa3paboTaThb M NpeACTaBUTh HallMOHAJbHbIE TPOrpaMMbl MO
CTpaTeruiecKoMy pa3BUTUIO U IPUOPUTETHBIM NPOEKTaM IO LeJIOMy PSAY HalpaBJIeHUH,
B TOM YMUCJIE, TI0 HAYKe.

HameyeHHoOe pacmivpeHo U gonoJsiHeHo Yka3oM llpe3supenta ot 21 urosa 2020 roga
Ne 474 «O HauMoHa/IbHBIX 1ieJisix pa3BUTHUs Poccuiickont ®enepanuu Ha nepuos ao 2030 ro-
Jla» [5], npeaycMOTpEBIIMM TaKue HallpaBJeHHUs, KaK pa3BUTHe UPPOBOM TpaHcopMa-
1M, obecrneyeHre NpucyTcTBUsl Poccuiickoit @esepaniiu B Uuc/ie AeCATH BeAYLUX CTPaH
MHpa 1o 060'beMy Hay4YHbIX UCCJIeJOBaHUI U pa3pabOTOK, yBeJMYeHHE BIOXKEHUH B oTeve-
CTBEHHble pellleHUs B cpepe MHPOPMAMOHHBIX TEXHOJIOTUM B YeThIpe pa3a o CpaBHe-
HUIO0 ¢ moka3aTeseM 2019 ropa.

YKka3bl CBU/IETENBbCTBYIOT O IJIy6OKOM, NpodecCUOHAJbHOM OCMbICJIEHUHM peabHO-
CTU CJI0’KUBUIMUXCA WU GOPMUPYIOLIUXCSA 001eCTBEHHBIX OTHOIEHUH, TO3HAHKe NPUYHH
TOT0 WJIX MHOTO XapaKTepa UX Pa3BUTHS, OLleHKA pe3y/ibTaToOB. UHbIMU C/10BaMH, eCTh OC-
HOBaHME CYUTATh, YTO MPUHATHIO YKAa30B NpeAlIecTBOBaAJ 3Tal aHalM3a NOTpebHOCTEN

* Teepdosa TamwsHa BukmopoeHa, noueHT kadeapbl IparkJaHCKO-MpaBOBbiX auciumind AHOBO
«MOCKOBCKUH MeXAYHApOAHbIA YHUBEPCUTET», KAHAUJAT IOPUAUYECKUX HayK, AOLEHT; PyKOBOJAUTEb afi-
BOKAaTCKOI'0 KabMHeTa, afBoKaT. E-mail: tverdovatv@mail.ru
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ob1iecTBa B [UPPOBLIX TEXHOJIOTHUAX, CTENIEHU aKTyaJbHOCTH, CYLIHOCTb OOl eCTBEHHbBIX
OTHOILLEHHUH, TPeOYLUX HOBOI'O IPAaBOBOro peryaupoBaHud. [IpescraBaseTcs, 4To cei-
Yyac HacTaJI0 BpeMs il MOATOTOBKU U IPUHATUS HOPMAaTUBHBIX aKTOB, HallpaBJIEHHbIX Ha
KOHKpPETHOE pPeryJMpoBaHHe OTHOLIEHUH, COOTBETCTBYIOIIUX YKa3aHHBIM HallpaBJIeHUSAM.
K coxaneHu1o, moka TakoM NpoLecc HaXOJUTCS JIMIIb B HAa4aJIbHOW CTaZH, 0COOEHHO IpH-
MEHHUTEJIbHO K UCKyCCTBEHHOMY MHTEJIJIEKTY — OJJHOMY M3 NepCleKTUBHbIX TEXHOJIOTUH, CIIO-
COOHBIX YKPeIIUTb OTHOLIEHHe MUPOBOTro coob1ecTBa K Poccuy, Kak K cTpaHe ¢ JOCTOMHBIM
YPOBHEM Hay4YHO-TEXHOJIOTMYECKOT0 U COLIMa/IbHO-9KOHOMHUYECKOT0 Pa3BUTHUS.

OnpeziesleHHBIM «IIPOPbIBOM» B 3aKOHOTBOPYECTBE IO NMOBOJY MCKYCCTBEHHOTO MH-
TeJlJleKTa cTa NpuHAThIN 24 anpensa 2020 roga PepepanbHbiv 3akoH Ne 123-03 «O npo-
BeJIeHUHM JKCIIepUMeHTa [0 YCTAHOBJIEHUIO CMEeLUaJbHOr0 PeryJMpoBaHUsA B LieJIAX CO3-
JlaH¥s He0OXO0AUMBIX YCI0BUH /1 pa3pabOTKU U BHeAPEHUS TeXHOJOTUH UCKYCCTBEHHO-
ro UHTeJlJIeKTa B cyobekTe Poccuiickoit @enepanuu — ropojie gpefiepabHOr0 3HaYEHUS
MockBe ¥ BHeCEHUHM U3MeHeHUH B cTaTbU 6 U 10 PesepasbHOro 3akoHa "0 nepcoHalbHbIX
JlaHHbIX"» (Hanee — PenepanbHbli 3akoH N2 123-@3) [3]. XoTa PesepanbHbIA 3aKOH I0-
JIOXKWJI HayaJslo MPOLLeCCy CHeluaJbHOro NMPaBOBOTO PEryJUpoBaHUS HOBbIX 00OIECTBEH-
HbIX OTHOILEHUH, OJlHAKO FOBOPUTh O €ro MOJIHOLLEHHOCTH MoKa elle paHo. OmnpejesieH
HEW3BECTHbIM paHee NMPAaBOBOM PEXKUM — 3KCIIEPUMEHTAIbHBIW, KOTOPBIA Oy/JleT eHUCTBO-
BaThb NATh JjieT ¢ 1 utondg 2020 roga. [Ipu aTOM ero gelcTBUe perjaMeHTUPOBAHO elle U M0
Kpyry Jiuy, (o cy6’beKTHOMY COCTaBy) MyTeM 3aKpelJeHUs npaBa ropoja MocCKBbI npu-
HHMMaTb COOCTBEHHble HOPMAaTHBHbIE aKThbl, KAK BPEMEHHO peryJHpyolie COOTBETCT-
BylOLllMe OTHOLIEHUS, B TedeHHe MATH JIET C NoC/AeAy0llel yTpaTOU CUJIbl 10 UCTeYEeHUHU
CpOKa [poBeJleHUs KCIIepUMEHTa.

BpemeHHoOe JieificTBMe HOPMATHBHOI'O MPAaBOBOI'0 aKTa, B NPUHIUIIE, U3BECTHO TEO-
puu npasa. [lo o61eMy npaBuy 3aKOH He UMeeT 0O6paTHOU CHUJIBL, €CJIM TOJBKO B CaMOM
3aKOHe 00 3TOM He CKa3aHO, JIM0O MPUHATBHIA 3aKOH CMAr4aeT WJIHU YCTPaHAeT OTBETCT-
BEHHOCTb, CyIeCTBYIOILYI0 /10 IPUHATUA JAaHHOr0 3aKOHAa. HopMaTHBHbBIE aKThl yTpayu-
BalOT CBOIO CHJIy [0 UCTE€YEHUHU CPOKA JEeHMCTBUSA, HA KOTOPBIM OH OblJ NPHUHAT, B CBA3U
C U3JJaHMEeM HOBOTO aKTa, 3aMeHHUBLIEro JeUCTBYIOIIUM aKT UM IPAMOro YKa3aHUs B HO-
BOM aKTe 0 IIpeKpalleH!H IelCTBUA cyliecTBytouero [7, c. 277-280; 11, ¢. 290-292].

CorsiacHo ctatbe 6 PenepanbHoro 3akoHa oT 14 utoHsa 1994 roga Ne 5-@3 «O no-
psAAKe ONyOJMKOBAHUA U BCTYIUJIEHUS B CUIY QeJiepa/bHbIX KOHCTUTYLIMOHHBIX 3aKOHOB,
denepaibHbIX 3aKOHOB, akTOB najnaT PefepanbHoro CobpaHus» degepabHble KOHCTH-
TYLIMOHHbIE 3aKOHBI, PpeJiepa/ibHble 3aKOHbI, aKThl najat PegepasbHoro Co6paHus BCTY-
NaT B CUJIy OJTHOBPEMEHHO Ha Bcel TeppuTopuu Poccuiickon ®enepanuy no UCTe4YeHUHU
JleCATHU JHEeH Nocjie AHA UX OPULMAIbHOI0 ONyOJUKOBAHUS, €CJIM CAMUMHU 3aKOHAMU UJIU
aKTaMU NajlaT He YCTAHOBJIEH JPYroy Nops/i0K BCTYIJIEHUS UX B cuay. B aTtom ®enepanb-
HOM 3aKOHe HeT HeNoCpeJICTBEHHOr'0 yKa3aHHUsl Ha OCHOBAaHUS NpeKpallleHUsl JelCTBUs
3aKOHOB, I03TOMY HEOOXOAUMO MCXOJUTh U3 001ero KOHCTUTYLLMOHHOTO [10/X0/1a, BbITe-
Katoilero u3 1. 3 cT. 15 Koncrutyuuu Poccuiickoit @egepanuu [2].

®enepanbHbii 3aKoH Ne 123-03, uMeeT He NPOCTO BpeMEHHOe JeUCTBHE, HO NIEPUOJ
ero JilelCTBUs Ha3BaH 3KCIEepPUMEHTAJIbHbIM, YTO HETUIIMYHO [JI 33aKOHOJATesbCTBa.
[IpeacTaBasieTcda, 4To Takoe 060O3HauYeHHE JOJDKHO Obl MOBJeYb 3a COOOM BKJIOYEHHE
B TEKCT HOpPMbl 00 OXHJAeMbIX pe3y/bTaTax 3aBeplieHHUs IKCIePUMEeHTa, MOCKOJIbKY
MMEHHO 3KCIEepUMEHT fABJIeTCAd OCHOBHOM IieJIbl0 ero NpUHATHUA. Belb 10 OKOHYaHUHU
JKCIepUMeHTa BO3MOXXHO /lBa HallpaBJIeHUA 3TAloOB JaJbHeNIlIero NpaBoBoro peryJjaupo-
BaHUA: OJJMH - KOT/Zla KOHKpeTHble pe3yJbTaThbl JOCTUTHYTbl U HEOOXOJAUMO NPUHATHE
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HOpPMaTHMBHOTO aKTa, HallpaBJIEHHOT0 HAa COBEPLIEHCTBOBAHHWE NPAaBOBOr0 PeryJIMPOBaHUSA
C Yy4eTOM pe3yJIbTaTOB; BTOPOM — KOrJla pe3yJibTaTbl He JJOCTUTHYTHI U 11eJ1eCO00pa3HO
NPUHATUE HOPMATUBHOIO aKTa, YYUTHIBAIOILEr0 IPUYHHBI «IIPOBaJia» 3KCIIEpUMEHTA.

B aHanu3npyeMoM HOpMaTHBHOM IMPaBOBOM aKTe JaHO MOHATHE HUCKYCCTBEHHOTO
MHTEeJIJIEKTA, 110/, KOTOPbIM NOHMMAaeTCsl KOMIIJIEKC TEXHOJIOTUYECKUX pelIeHHH, M03BO-
JISIIOLAM UMUTHUPOBATh KOTHUTHBHbIE QYHKIIMY YesoBeKa (BK/IKOYasi CaMOOOYYeHHUE U TIOUCK
peleHUM 6e3 3apaHee 3a/JaHHOr0 aJIFOPUTMaA) Y M0JIy4aTh IPU BbINOJHEHUM KOHKPETHbIX
3a/la4 pe3yJbTaThbl, CONOCTAaBMMble, KAK MUHUMYM, C pe3y/JbTaTaMU UHTEJJIEKTyaJlbHOU
JleITeJIbHOCTHU YeJIOBeKa. YTOYHSETCS, YTO KOMILJIEKC TEXHOJIOTUYECKHUX pPellleHUN BKJII0-
4yaeT B cebs MHPOPMAIMOHHO-KOMMYHHUKALIMOHHYI0 MHPPACTPYKTYPY (B TOM YHUC/IE UH-
dbopMaLlMOHHBIE CUCTEMbl, UHPOPMALlMOHHO-TeJIEKOMMYHUKAllUOHHbIE CeTH, MHbIE TeX-
HUYEeCKHe CcpecTBa 06paboTKU HHPOpPMAIMH ), TPOrpaMMHOe obecrieyeHre (B TOM YHUCIIE,
B KOTOPOM HCIOJIb3YIOTCS METO/Ibl MAalIMHHOTO 0Oy4YeHUs ), MPOIecChl U CEPBHUCHI MO 06-
paboTKe JJaHHBIX U NMOUCKY pelleHrui». CMbIca GOPMYJIUPOBKU MOHSATHS AAET OCHOBAHHE
10J1araTh, YTO AeATeJbHOCTb UCKYCCTBEHHOI'0 MHTEJ/IJIEKTA J0JKHA AAaTh HEKUHN pe3yJib-
TaT, KOTOPBIA MOJJIEXUT COIMOCTABJIEHUIO C Pe3yJIbTAaTOM, NOJIYYeHHbIM 4YeJIOBEKOM IO
OKOHYAaHUU €ro MHTEJ/JIEKTyaJIbHOU [esdTeJbHOCTU ONpeJie/IeHHOTO HampaBJjeHUs. Tak
KaK 110 3aMbIC/Iy 3aKOHO/aTesis JO0/PKHA ObITb UMUTALUSA KOTHUTUBHBIX QYHKIIMH YesioBe-
Ka, TO 6€e3 ysSICHEHUS CyLUHOCTH TaKUX QYHKIUN, MOXKaMIYH, BPs/ JIU MOXKHO IOHSTh, O YeM
UJIeT peyb.

B nepeBoje c JaTUHCKOTO «COgnitio» 03Ha4aeT NO3HaHUe, 0CO3HAHUE, U3yUYEHHUe.
B kpaTkoM csi0Bape KOTHUTUBHBbIX TepMHUHOB 3anucaHo: «KO'HULHUA (cognition, Kogni-
tion) - LeHTpa/bHOE MOHATHE KOTHUTUBHOW HayKH, COYeTalollee B cebe 3HAaYEHHUS JIBYX
JIATUHCKUX CJIOB — cognitio, mo3HaHUe, MbIlllJIEHHE, pa3MbliilieHHe» [9]. YkazaHHoe ompe-
JleJleHve 1aeT OCHOBaHMe NOHHWMAaTh, YTO MO/, KOTHUTUBHBIMUA QYHKIUSMU YesJ0BeKa 3a-
KOHOJ|aTesJlb UMeeT B BU/ly MO3HABaTeJbHbINA MPOLECC UIA COBOKYMHOCTb MCUXUYECKUX
(MeHTa/NIbHBIX, MBICJUTE/IbHbIX) MPOLLECCOB — BOCHPUSATHS, KaTeropu3alyu, MblIIJeHHS],
peyHu U Ip., CIyXKalux 06paboTKe U nepepaboTKe UHPopMaLuu. BmecTe ¢ TeM, Hesib34 UC-
KJII0YaTh, YTO Ha «MpocTopax» MHTepHeTa MOXXHO HAaWTU U JPYTyI0 CyObEKTHUBHYIO WH-
TeplpeTalyi0 YKa3aHHOT O OHATHUSA, OJHAKO, IPEeICTAB/IAETCS, YTO /IS IPAaBOBOrO ysiCHe-
HUS TaKOM MOAXO/ He J0JI>KEH UCII0JIb30BAThCH.

Ecnv 3akoH NpUHAT, TO KMEHHO B HEM JIOJDKHO OBITh JJaHO NMOHATHUE, KaK eJUHCT-
BEHHO BepHOe JJisl TEOPUU U NMPaBONPUMEHUTENbHOU NpaKTUKU. [lockosbKy Heob6xoau-
MBbI{ OHATUIHBIN annapat PesepanbHoro 3akoHa N2 123-03 Hesb3s1 Ha3BaTh Ge3ynpey-
HbIM, He IPUXOJUTCS 03KUJATh U TOTO0, YTO COOTBETCTBYIOIIME NPABOOTHOIIEHUS, CKIaAbl-
BalOLMeCcs B CBA3U C CO3/IaHUEM UCKYCCTBEHHOI'O UHTEJIJIEKTA U ero BHEJAPEHHEM B KU3-
HeJlesATeJIbHOCTh 001eCTBa CMOTYT ObITh NPAaBUJbHO OLIEHEHbI U MOHATHI, B TOM UYMCJIE
B IOpUJUYECKOM acrneKkTe. TeM He MeHee, TOKa NPUJETCS LOBOJbCTBOBATHCA TEM, UTO €CTh
Ha JJaHHbIA MOMEHT, 1I0Ka He 6yAyT NPUHATbI HOBble HOPMAaTHBHbIE AKTHI.

[lToHsAITHE HCKYCCTBEHHOTO UHTEJIJIEKTA, KaK IPaBOBOE, MPO3By4YaJsio BnepBble, Ho Tak
y>K JIM HOBO JJISl TPaXXKJaHCKOTO 3aKOHOJATeJbCTBAa NMPABOOTHOLIEHHWE, BO3HUKAWILee
B CBSI3U ¢ HUM. B cT. 128 I'paxxaaHckoro kogekca Poccuiickon ®enepanuu, cojeprKallen
nepevyeHb 0O'bEKTOB IPaXKJAHCKUX IIpaB, Ha3BaH TaKOM 00bEKT, KaK OXpaHseMble pe3yJib-
TaTbl UHTEJIJIEKTYaJIbHOU JeATEJIbHOCTHU U NIPUPaBHEHHbIE K HUM CpeJCTBa UHAWBU/YyA-
JIU3aluuu (MHTeJJIEKTyalbHasi coOCcTBeHHOCTh). CT. 1228 Kojekca onpeesnsieT npaBa U UX
CYLUIHOCTb, KOTOPble BO3HUKAIOT Ha pe3y/bTaThbl UHTEJJIEKTYaJlbHOW AeATeJbHOCTH, Ha-
3bIBasi UX UHTEJJIEKTyaJbHbIMU. B 3TON cTaTbe yKa3blBaeTcsl, YTO aBTOPOM pe3y/ibTaTa
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MHTEeJJIEKTyaJIbHON JieITeJIbHOCTU NMPU3HAETCH TPaKJaHUH, TBOPYECKUM TPYAOM KOTO-
poro co3jaH TakoW pe3yJsbTaT. UCKIIOYMTENbHOE MPAaBO Ha pe3y/JbTaT UHTEJJIEKTyalb-
HOW [leITeJIbHOCTH, CO3JJaHHbIM TBOPYECKUM TPYZOM, [IepBOHAYA/JIbHO BO3HUKAET y €ro
aBTopa. JTO NPaBO MOKET OBbITh Nlepe/laH0 aBTOPOM JpyroMy JIMILy IO JOTOBOPY, a TaKXKe
MOXKeT MeperTH K APYTUM JIMIaM [10 UHbIM OCHOBAHHUSAM, YCTAHOBJIEHHbBIM 3aKOHOM.

M3 4.1 cT. 1256 'K P® cieayeT, UTO MCKIIIOYHTENbHOE IPAaBO BO3HUKAET, B TOM UMC-
Jie, Ha npou3BeieHUs1 Hayku. B cT. 1259 'K P® faH nepeyeHb 06 b€KTOB aBTOPCKUX MPaB,
KOTOpbIN He fIBJISIETCS 3aKpbIThbIM, MOCKOJBKY OH 3aKaHUYMBAaeTCs CCbLJIKOW Ha Jpyrue
npousBe/ieHUs (He yKa3aHHble B HOpMe) [6].

BHOBb BepHeMcsl K MOHATHUIO MCKYCCTBEHHOIO UHTEJJIEKTA, cofepxaleMmycs B De-
JepasibHOM 3akoHe N2 123-®3. B HeM ki1toueBOU Gppa3oil MOKHO CUMTATh «KOMILJIEKC TEX-
HOJIOTUYECKUX pellleHUH». KTO MOXeT npeoCcTaBUTh TaKue pelleHus], Kak He TpaXKJaHHH
(rpynma rpax/JaH, Kak TBOpPYECKHMH KOJIJIEKTHUB), 3aHMMAIOLIMICA HHTeNJeKTyaJlbHOU
JleITeJIbHOCTH, YbUM TBOPYECKUM TPYZOM CO3/JjaH TAaKOU pe3yJsbTaT, KaK UCKYCCTBEHHBIU
MHTEJJIEKT, CIIOCOOHBIN Jajiee eMCTBOBAaThb MOJOOHO MBICIASALIEMY 4YesoBeKy? Bpsan su
eCTb MHble KaHAuAaTypbl! UMeHHO co3zaTesib UCKyCCTBEHHOTO MHTEJIJIEKTA HAZleJIUT ero
CMOCOOGHOCTSIMU JIeMCTBOBAThb B OINpe/ieJIeHHbIX HallpaBJeHUsAX NMO3HaHUA. TakuM ob6pa-
30M, OlleHKa NNPaBOBOr0O MOHATUS UCKYCCTBEHHOrO MHTEJIJIEKTA C O3UIMU BhllleyKa3aH-
HbIX MOJIOXKeHUH [pakZJaHCKOTO KOo/ieKca MO3BOJISIET CYUTATh UCKYCCTBEHHbBIN UHTEJIIEKT
pe3yJIbTaTOM UHTEJJIEKTYa/IbHOU [1eTeJIbHOCTH, @ COOTBETCTBYIOIME IPABOOTHOLLIEHHH,
BO3HUMKalOL[Ue B CBA3U C ero co3JaHueM, epefjayeld npaB Ha UCNOJIb30BaHUe, MO/ JIexXa-
IIMMU PETryJHMPOBAHUIO CYLIeCTBYIOILIMMH TI'PaXXJAaHCKO-IPAaBOBbIMU HOpMaMU. Bpsan nu
MO>XHO F'OBOPUTbH O BO3MO>XHOCTH MHOM NIPABOBOMW OLEHKHU UCKYCCTBEHHOI'0 UHTEJIJIEKT],
B YaCTHOCTH, pacCMaTpUBaTh €ro Kak ocobyr ¢popMy JIMYHOCTHU (HampuMmep, Tak Ha3bl-
BaeMOro, «3JeKTPOHHOT0 JMLa»), 00/1aJalollero onpejeJeHHOW MPaBOCYyObEKTHOCTHIO,
0 YeM aKTUBHO PacCy>JalT B lOpUAndYecKon sutepatype [10].

Y4uThIBad pacmiMpAoIecs NepcrneKTUBbl UCI0Jb30BaHUA UCKYCCTBEHHOTO UHTEJI-
JIEKTa, NpeJCTaB/seTC He0OX0JUMbIM ONEPAaTUBHO AOMOJHUTH CT. 1225 'paxkaHCKOro
kozgekca Poccuiickont ®@efepanyy, yCTaHOBUBILENW NepeyeHb OXpaHSEMbIX pPe3yJbTaTOB
VHTEeJIJIEKTYaJIbHOW eATeJIbHOCTH U CPeACTB WHAUBUAYAIU3AL UK, TOHATHEM «HUCKYCCT-
BEHHbIU UHTEJJIEKT» [6].

Hesnb3s uckio4aTh TOro, YTO CO3/IaHHBIM YeJ0BEKOM MCKYCCTBEHHbIM WHTEJIJIEKT,
MOXET JIeiCTBOBAaTh BONPEKU 3aMbIcy aBTopa. Takas omacHOCTb yCUJIMBAETCs NpHU Mepe-
Jlade aBTOPOM IIpPaB Ha ero UCIoJib30BaHUe TPeTbUM JvLaM. ECJIU B CBA3M € 3TUM NIPUYHU-
HEH BpeJ KOMY Obl M UeMy ObI TO HU ObLJI0, TO HEU30€XKHA MpobJeMa onpe/iesieHus JHUIa,
00513aHHOT0 ero Bo3MecTUTb. Celiuac OTHOLIEHHUS, BOSHUKAIOLUE B CBSI3U C MIPUYUHEHUEM
Bpe/ia ¥ pUBJIEUEHUEM K OTBETCTBEHHOCTH, perynupywTcs riaasoi 59 'K PO, B cuny no-
JIokeHUM cT. 1064 BpeJ, NpUYUMHEHHBIN JIMYHOCTH WA UMYLIECTBY TPAaXAaHUHA, a TAKXKe
Bpe/i, IPUYMHEHHbIN UMYILECTBY HOPUAUYECKOTO JIULA, TOJJIEKUT BO3MEILEHUIO B IOJTHOM
00'beMeE JIMIOM, IPUYUHUBILIUM BpeJ,. 3aKOHOM 00SI3aHHOCTb BO3MEIllEHUsI Bpe/ila MOXET
ObITh BO3JIOXKEHA Ha JIML0, He SBJIsIoleecss IPUYMHUTEIEM BpeJia. YKa3aHHash HopMa OIl-
peZiesisieT TaK:Ke OCHOBaHUs [/ HACTYIJIEHUSI OTBETCTBEHHOCTHU He TOJIbKO IPU HAJIUYUHU
BUHbI IPUYUHUTEJIS Bpe/ia, HO U IPU OTCYTCTBUM ero BUHbI. KpoMe Toro, fonyckaeTcs oc-
BOOOX/leHUE OT OTBETCTBEHHOCTH, €CJIU BpeJ, IPUYMHEH IPaBOMEPHbIMU €W CTBUSAMMU.

Mo>xeT JI1 3TOT OCHOBHOW NPUHLMIHAJbHBIM MPaBOBOW MOAXO0J ObITb NPHMEHEH
JUISl pellleHHs Bbllle O3HA4YeHHOW Npob6JieMbl? Jlo/KeH JIM HEeCTH OTBETCTBEHHOCTb 3a
Bpe/J, aBTOp, CO3/|aBIIMKA UCKYCCTBEHHBIM MHTEJIJIEKT, a TaKXe CyObeKT, NOJTYYUBIIUHN OT
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aBTopa NMpaBO Ha ero McroJib3oBaHHWe? B0o3MOXXHO JiIM onpefesdTh HajJU4Hhe UX BUHBI
B TOM, YTO B IpOILecce 3KCIJIyaTalUU «IOLLJIO0 YTO-TO HE TaK», NOSIBUJIaCh HeylnpasJisie-
MOCTb TexHoJIoTUsIMU? OTBeThbl OYAyT caMble pa3/IMiHble B 3aBUCUMOCTH OT TOr0, KTO U3
npodeccroHaloB UX JaeT, B YaCTHOCTH, CIIeLIUAJIUCT TEXHUYECKOW WJIU IPaBOBOU chephl.
OfHaKO MOXHO He YC/JI0XHATh MOAX0/J, K ONpe/ieJIeHUI0 OTBETCTBEHHOTO JIUIA, €CJIU CJle-
Jl0BaThb JIOTHKE 3aKOHOAaTess, BbiTeKawleld u3 HopMm 'K PO [6].

Tak, npejyiaraeMoe HaMHU Bbllle J0NOJHEHUE CT. 1225 ppa3or «MCKYCCTBEHHbIN UH-
TeJIJIEKT» BJIeYeT 3a CO00M MOsIBJIeHUe B IpaBe HOBOI'O pe3yJibTaTa UHTe/JIEKTyaJlbHON
JnesaTtenbHocTH. B cuny cr. 1228 'K PO rpaxjaHuH, co3/1aBIIMN €ro, SBJsSETCS aBTOPOM,
y KOTOPOTO BO3HHUKAeT MUCKJIIYUTEJbHOE IPAaBO HAa UCKYCCTBEHHBIM UHTEJJIEKT U OH MO-
KeT nepefiaTh PaBo APYyromy JIMILy 1o AoroBopy. B coorBeTcTBUM CO CT. 1234 3TO MOXKET
OBITh JOTOBOP 00 OTYYXKAEHUU UCKJIIOUUTENBHOTO MPaBa, a CorJacHo cT. 1235 - nuueHs3u-
OHHBIH JJOTOBOP.

[lonsatue gorosopa faHo B CcT. 420 'K P® - 3T0 corsiamenre AByX WU HECKOJbKUX
JivL, 00 yCTaHOBJIEHUHM, U3MEHEHUU WM NpeKpalleHHUU IPaKAAHCKUX MpaB U 00s3aHHO-
crelt, a . 1 ct. 1064 gonyckaeTcss JOTOBOPHOE Ompe/ie/ieHUe YCJI0BHUM 06 OTBETCTBEHHO-
CTU 33 IPUYMHEHHBbIN BpeJ. V3 yKasaHHbIX HOPM CJe[lyeT, YTO HET HUKAKHUX MPaBOBbIX
NpEensATCTBUU BKJIOYAThb B JOTOBOP 00 OTYYXKJAEHUHU UCKIIOYUTENBHOTO NPaBa, B JIULEH-
3MOHHBIN JOTOBOP MOJIOXKEHUSI 00 OTBETCTBEHHOCTHU CTOPOH, B TOM YUCJE B Cly4ae Mpu-
YMHEHHUS BpeJia B IpoLecce UCI0JIb30BaHUS UCKYCCTBEHHOIO MHTEJIJIEKTA.

KoHeyHo, Takue ycioBUSI HE0OXOAUMO (GOPMYyJIMPOBAaTh Ha OCHOBE ClleljhasbHbIX
NOHATHUM U TEPMHUHOB HENIPAaBOBOI'0 XapakKTepa. Y aBTop, U /1110, HAMEPEHHOE UCIO0JIb30-
BaTb UCKYCCTBEHHBbIM UHTEJJIEKT, MOTYT, 10 KpalHeld Mepe, CTpaTeruyecKu OINpefesuThb
BO3MO>KHble PUCKH HeyIPaB/IsieMOCTHU NIPOTPaMMbl, TEXHOJIOTUH, MEXaHU3MOB U T.[. Peub
MOXeT UATHU NPeUMYyLeCTBEHHO 00 OTBETCTBEHHOCTH NPU OTCYTCTBUH BHUHBI CTOPOH [I0-
roBOpa, O/JHAKO HeJb35l UCK/I0YAaTh U HEOCTOPOXKHOCTD, AOMNYILEHHYIO JIIOIbMHU B NPOILiec-
ce 3KCIIyaTaluy. M0OXHO MpeAo0XUTh, YTO JJOrOBOP 3TOT JOJDKEH ObITh BeCbMa Cre-
UUQPUUHBIM, B CBAI3U C YeM, NIpe/iCTaBjaseTcs Lesiecoobpa3HbiM BKIOUUTL B 'K PO camo-
CTOsATeJIbHbIE CTaTbH, perJlaMeHTUPYIOLIME COZlep>KaHue U CylLleCTBEHHbIE YCA0BUS 10T O-
BOpa 00 OTYYXXJEeHHUU HUCKJIKYUTEJNbHOr0 NMpaBa U JIMLEH3UOHHOI'0 JOroBOopa O Npexoc-
TaBJIEHUH HMCKJIIYUTEJbHOIO IPaBa Ha UCII0JIb30BaHHE UCKYCCTBEHHOI'0O MHTEJIJIEKTA, KaK
pe3yJibTaTa UHTEJIJIEKTYaJIbHOM JieITeJIbHOCTH.

[ToMuMO yka3aHHOTO, C/ie[lyeT OTMETUTh, YTO HayaJbHbIM 3TanoM (OpPMHUPOBAHUSA
IPaBOOTHOILUIEHUH JOJKEH ObITH JIOrOBOP Ha CO3/JlaHUE MCKYCCTBEHHOI'O MHTEJLJIEKTa, KO-
TOpPBIM TaKXke HeEOOXOAHWMO perjiaMeHTHUpoBaTh nyTeM BkiwvyeHus B 'K PO coorserct-
Bylolux craTteil. [JlelicTByomas cr. 769 'K PO o moroBope Ha BbINOJHEHHE HAY4YHO-
McCie/loBaTe/IbCKUX paboT nmpeaycMaTpUBAeT BO3MOXKHOCTb MPOBEAEHUSI MCIOJHUTEEM
10 33JlaHUI0 3aKa34MKa Hay4yHbIX UCCJIeJOBAaHWUH, BBIIIOJIHEHUE ONBITHO-KOHCTPYKTOPCKUX
Y TEXHOJIOTUYECKUX PaboT — pa3paboTaTh 06pa3el; HOBOTO U3JeJNs, KOHCTPYKTOPCKYIO J10-
KyMEHTALUI0 Ha HEero Wid HOBYH TEXHOJIOrMi. HopMa nprvHIMNMaJbHO 0XBaThIBAaeT BO3-
MO>KHbIN CHEKTP 00s13aHHOCTENW UCHOJHUTEJS, TPUEMJIEMbIN /11 pa3paboTYMKa UCKYCCT-
BEHHOT'0 UHTEJIJIEKTA, 0/JHAKO He oNpeJeiseT TpebOBaHUU K IpeIMeTY JOTOBOPa, KOTOPHIE,
HECOMHEHHO, JJOJKHBI HOCUTB CIeliMaJbHbIN XapaKTep IPUMEHUTENbHO K UCKYCCTBEHHOMY
MHTeJJIEKTY, a TaKXKe IIpaBa Ha COOTBETCTBYIOILME TEXHOJIOTHUH, IPOTPaMMBI U T.J,.

Yka3saHHbIN BU/JL I0r0OBOpa J0JKeH 06J1aZjlaTh KOMIIJIEKCHOM PaBOBOU MPUPO/OH, TO
eCTb, C OJHOU CTOPOHBI, OXBaThIBaTb 0COOOro poJa HAy4HO-UCCAeLO0BaTEJNbCKYH [es-
TeJIbHOCTb, CO3/JaHue NPOrpaMM U TEXHOJIOTUH, UX anpobupoBaHUe (MCObITaHUA) U QUK-
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CalMI0 IMOJIyYeHHBIX pe3yJbTaTOB, C JAPYrod CTOPOHBI - aBTOPCKHUHM HaZJ30p, nepejady
IIpaB U MHOT0€e JIpyroe, Kacawlleecsl UHTeJJIeKTyaJlbHOU chepbl. B 3TON cBA3M npescTas-
JisieTcsl Heob6X0AUMbIM BKIOYUTh B 'K P® cooTBeTcTByOIME CTAThH, NPUHIIMIIMAIBHO
perJlaMeHTUpYIOLHe NOPAAOK 3aK/JI4YeHUs JA0roBopa Ha CO3JjaHHUe UCKYCCTBEHHOI'O MH-
TeJIJIEKTa C YKa3aHUEM ero CyleCTBEHHBIX YCJIOBUH.

TakuM 06pa3oM, B OCHOBe Npolecca NPaBOBOTO PeryJMpoBaHUs OTHOLUEHUH, BO3-
HUKAIOIIUX 110 TOBOAY MCKYCCTBEHHOTO MHTEJIJIEKTA, JOJKHA OBITh, NIPeX/e BCero, Kop-
pekTUpoBKa HOpM ['paxzaaHckoro kozekca Poccuiickor ®Pepepanuy nyteM BHeCEeHHUA
B Hero ClleliMa/IbHbIX HOPM. JTO JAacT OCHOBY /Il IPaBUJIbHOM OLlEHKH IIpeJiMeTa IpaBOBOT0
peryJiMpoBaHMs BeCbMa CJI0>KHbIX OTHOILIEHUH, BbIO0Opa METO/0B, IO3BOJISIOIIUX ONIPEAENATh
HalpaBJIEHHOCTb 1IPAaBOTBOPYECTBA IPU MOATOTOBKE ClIeLUa/IbHBIX 3aKOHOIIPOEKTOB.
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ON SOME ASPECTS OF THE LEGAL REGULATION OF RELATIONS
ARISING FROM ARTIFICIAL INTELLIGENCE

Annotation. The article is devoted to the assessment of artificial intelligence from
the standpoint of the current Russian legislation, it is proposed to treat it as a result of in-
tellectual activity. The expediency of including in the Civil Code of the Russian Federation
special rules on contracts concluded on the creation of artificial intelligence and the
transfer of rights to use it is considered. The problem of responsibility is raised.

Key words: artificial intelligence, the result of intellectual activity, the right to use,
responsibility, contract, legal regulation.

It can hardly be denied that Russia is now in the process of constantly updating its
legislation. The state and society, while preserving their historical and multinational cha-
racteristics, follow progressive trends in lawmaking, including using global technologies.
At the same time, the development of society cannot be ensured without improving legisla-
tion, as one of its most important areas, demonstrating a decent level of civilization to its
citizens and the world community.

One example of this kind of lawmaking is the Decree of the President of the Russian
Federation on May 7, 2018 No. 204 "On national goals and strategic objectives of the devel-
opment of the Russian Federation for the period up to 2024" [4], which sets the task of scien-
tific, technological and socio-economic development of the state and ensuring the accelerated
introduction of digital technologies in the economy and social sphere. The Decree contains
relevant instructions to the authorized bodies to develop and submit national programs for
strategic development and priority projects in a number of areas, including science.

What was planned was expanded and supplemented by Presidential Decree No. 474
of July 21, 2020 "On the national development goals of the Russian Federation for the pe-
riod up to 2030" [5], which provided for such areas as the development of digital transfor-
mation, ensuring the presence of the Russian Federation among the ten leading countries
of the world in the volume of research and development, an increase in investments in do-
mestic solutions in the field of information technology four times compared to the indicator
of 2019.

The decrees testify to a deep, professional understanding of the reality of existing or
emerging social relations, knowledge of the reasons for a particular nature of their devel-
opment, assessment of the results. In other words, there is reason to believe that the adop-
tion of the Decrees was preceded by the stage of analyzing the needs of society in digital
technologies, the degree of relevance, the essence of social relations requiring new legal
regulation. It seems that now is the time for the preparation and adoption of normative
acts aimed at the specific regulation of relations corresponding to these areas. Unfortunate-
ly, so far this process is only in its initial stage, especially in relation to artificial intelligence,
one of the promising technologies that can strengthen the attitude of the world community
towards Russia as a country with a decent level of scientific, technological and socio-
economic development.

* Tverdova Tatyana Viktorovna, Associate Professor of the Department of Civil Law Disciplines of the
ANOVO "Moscow International University”, Candidate of Legal Sciences, Associate Professor; head of the law
office, lawyer. E-mail: tverdovatv@mail.ru
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Federal Law No. 123-FZ, adopted on April 24, 2020, "On conducting an experiment to
establish special regulation in order to create the necessary conditions for the development
and implementation of artificial intelligence technologies in a constituent entity of the Rus-
sian Federation - a city of federal significance Moscow and amendments to Articles 6 and
10 of the Federal Law "On Personal Data" "(hereinafter - Federal Law No. 123-FZ) [3]. Al-
though the Federal Law laid the foundation for the process of special legal regulation of
new social relations, it is still too early to talk about its usefulness. A previously unknown
legal regime has been determined - an experimental one, which will operate for five years
from July 1, 2020. At the same time, its action is also regulated by the circle of persons (by
subject composition) by securing the right of the city of Moscow to adopt its own norma-
tive acts, as temporarily regulating the relevant relations, for five years, with the subse-
quent loss of force upon the expiration of the experiment.

The temporary effect of a normative legal act, in principle, is known to the theory of
law. As a general rule, the law does not have retroactive effect, unless the law itself says
about it, or the adopted law mitigates or eliminates the liability that exists before the adop-
tion of this law. Normative acts lose their force upon the expiration of the validity period
for which it was adopted, in connection with the issuance of a new act that replaced the
current act or a direct indication in a new act on the termination of the existing one [7,
p.277-280; 11, p. 290-292].

According to Article 6 of the Federal Law of June 14, 1994 No. 5-FZ "On the Procedure
for the Publication and Entry into Force of Federal Constitutional Laws, Federal Laws, Acts
of the Chambers of the Federal Assembly”, federal constitutional laws, federal laws, acts of
the chambers of the Federal Assembly enter into force simultaneously on the entire territo-
ry of the Russian Federation upon the expiration of ten days after the day of their official
publication, unless the laws or acts of the chambers themselves establish a different proce-
dure for their entry into force. This Federal Law does not directly indicate the grounds for
the termination of the laws, therefore it is necessary to proceed from the general constitu-
tional approach arising from paragraph 3 of Art. 15 of the Constitution of the Russian Fed-
eration [2].

Federal Law No. 123-FZ has not just a temporary effect, but the period of its validity is
called experimental, which is not typical for legislation. It seems that such a designation
should entail the inclusion in the text of the norm on the expected results of the completion
of the experiment, since it is the experiment that is the main purpose of its adoption. In-
deed, at the end of the experiment, two directions of the stages of further legal regulation
are possible: one - when specific results have been achieved and it is necessary to adopt
a normative act aimed at improving legal regulation taking into account the results; second -
when the results are not achieved and it is advisable to adopt a normative act that takes
into account the reasons for the "failure"” of the experiment.

In the analyzed regulatory legal act, the concept of artificial intelligence is given,
which is understood as a set of technological solutions that allows you to simulate human
cognitive functions (including self-learning and search for solutions without a predeter-
mined algorithm) and to obtain, when performing specific tasks, results comparable at
least with the results of intellectual activity person. It is specified that the complex of tech-
nological solutions includes information and communication infrastructure (including in-
formation systems, information and telecommunication and networks, other technical
means of information processing), software (including those that use machine learning me-
thods), processes and services on data processing and finding solutions ”. The meaning of
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the formulation of the concept gives reason to believe that the activity of artificial intelli-
gence should give a certain result, which must be compared with the result obtained by
a person at the end of his intellectual activity in a certain direction. Since, according to the
legislator's intention, there should be an imitation of human cognitive functions, then with-
out understanding the essence of such functions, perhaps, it is hardly possible to under-
stand what is at stake.

Translated from Latin, "cognitio" means knowledge, awareness and study. In a short
dictionary of cognitive terms it is written: “Cognition (cognition, Kognition) is the central
concept of cognitive science, combining the meanings of two Latin words - cognitio, cogni-
tion, thinking and thinking” [9]. This definition gives reason to understand that by the cog-
nitive functions of a person, the legislator means the cognitive process or a set of mental
(mental, thought) processes - perception, categorization, thinking, speech, etc., which serve
to process and process information. At the same time, it cannot be ruled out that another
subjective interpretation of this concept can be found on the “open spaces” of the Internet,
however, it seems that this approach should not be used for legal clarification.

If the law is adopted, then it is in it that the concept should be given, as the only true
one for theory and law enforcement practice. Since the necessary conceptual apparatus of
Federal Law No. 123-FZ cannot be called impeccable, one should not expect that the cor-
responding legal relations that develop in connection with the creation of artificial intelli-
gence and its implementation in the life of society will be able to be correctly evaluated and
understood, including in the legal aspect. ... Nevertheless, for now, we will have to be con-
tent with what we have at the moment, until new regulations are adopted.

The concept of artificial intelligence, as a legal one, sounded for the first time, but is it re-
ally so new for civil legislation the legal relationship arising in connection with it. In Art. 128 of
the Civil Code of the Russian Federation, containing a list of objects of civil rights, such an ob-
ject is named as the protected results of intellectual activity and the means of individualiza-
tion equated to them (intellectual property). Art. 1228 of the Code defines the rights and
their essence that arise on the results of intellectual activity, calling them intellectual. This
article indicates that the author of the result of intellectual activity is a citizen, whose crea-
tive work has created such a result. The exclusive right to the result of intellectual activity
created by creative labor initially arises from its author. This right can be transferred by
the author to another person under the contract, and can also be transferred to other per-
sons on other grounds established by law.

From part 1 of Art. 1256 of the Civil Code of the Russian Federation, it follows that the
exclusive right arises, inter alia, to works of science. In Art. 1259 of the Civil Code of the
Russian Federation gives a list of copyright objects, which is not closed, since it ends with
a reference to other works (not specified in the norm) [6].

Let's go back to the concept of artificial intelligence contained in Federal Law
No. 123-FZ. In it, the key phrase can be considered "a set of technological solutions.”" Who
can provide such solutions as a non-citizen (a group of citizens, as a creative team) engaged
in intellectual activity, whose creative work has created such a result as artificial intelli-
gence, capable of further acting like a thinking person? There are hardly any other candi-
dates! It is the creator of artificial intelligence who will endow him with the ability to act in
certain directions of knowledge. Thus, the assessment of the legal concept of artificial intel-
ligence from the position of the above provisions of the Civil Code allows us to consider ar-
tificial intelligence to be the result of intellectual activity, and the corresponding legal rela-
tions arising in connection with its creation, the transfer of rights to use, subject to regula-
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tion by existing civil law. It is hardly possible to speak about the possibility of a different
legal assessment of artificial intelligence, in particular, to consider it as a special form of
personality (for example, the so-called “electronic person”) with a certain legal personality,
which is actively discussed in the legal literature [10].

Given the expanding prospects for the use of artificial intelligence, it seems necessary
to promptly supplement Art. 1225 of the Civil Code of the Russian Federation, which estab-
lished the list of protected results of intellectual activity and means of individualization, the
concept of "artificial intelligence" [6].

It cannot be ruled out that a man-made artificial intelligence may act contrary to the
author's intention. This danger is amplified when the author transfers the rights to use it to
third parties. If in connection with this harm is caused to anyone and to anything, then the
problem of determining the person who is obliged to compensate him is inevitable. Now
the relations arising in connection with causing harm and prosecution are regulated by
Chapter 59 of the Civil Code of the Russian Federation, by virtue of the provisions of
Art. 1064 harm caused to the person or property of a citizen, as well as damage caused to
the property of a legal entity, is subject to compensation in full by the person who caused
the harm. By law, the obligation to compensate for harm may be imposed on a person
who is not the cause of harm. This norm also determines the grounds for the occurrence
of liability not only in the presence of the fault of the tortfeasor, but also in the absence of
his fault. In addition, exemption from liability is allowed if the harm is caused by lawful
actions.

Can this basic principled legal approach be applied to solve the above problem?
Should the author who created artificial intelligence, as well as the subject who received
the right to use it from the author, be liable for harm? Is it possible to determine the pres-
ence of their guilt in the fact that during the operation "something went wrong", there was
uncontrollability of technologies? The answers will be very different depending on which
of the professionals gives them, in particular, a specialist in the technical or legal sphere.
However, it is possible not to complicate the approach to determining the responsible per-
son, if you follow the logic of the legislator following from the norms of the Civil Code of the
Russian Federation [6].

So, the addition of Art. 1225 the phrase "artificial intelligence" entails the emergence
of a new result of intellectual activity in law. By virtue of Art. 1228 of the Civil Code of the
Russian Federation, the citizen who created it is the author, who has an exclusive right to
artificial intelligence and can transfer the right to another person under an agreement. In
accordance with Art. 1234 this can be an agreement on the alienation of exclusive rights,
and according to Art. 1235 - license agreement.

The concept of a contract is given in Art. 420 of the Civil Code of the Russian Federa-
tion is an agreement of two or more persons on the establishment, change or termination
of civil rights and obligations, and clause 1 of Art. 1064, a contractual definition of condi-
tions for liability for harm caused is allowed. It follows from these norms that there are no
legal obstacles to include provisions on the liability of the parties in the agreement on the
alienation of the exclusive right, in the licensing agreement, including in the event of harm
in the process of using artificial intelligence.

Of course, such conditions must be formulated on the basis of special concepts and
terms of a non-legal nature. Both the author and the person intending to use artificial intel-
ligence can at least strategically determine the possible risks of uncontrollability of the
program, technology, mechanisms, etc. We can talk mainly about responsibility in the ab-
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sence of the fault of the parties to the contract, however, one cannot exclude the negligence
committed by people during the operation. It can be assumed that this agreement should
be very specific, in connection with which it seems appropriate to include in the Civil Code
of the Russian Federation independent articles regulating the content and essential terms
of the agreement on the alienation of the exclusive right and the license agreement on the
granting of the exclusive right to use artificial intelligence as a result of intellectual proper-
ty activities.

In addition to the above, it should be noted that the initial stage in the formation of
legal relations should be a contract for the creation of artificial intelligence, which also
needs to be regulated by including relevant articles in the Civil Code of the Russian Federa-
tion. The current art. 769 of the Civil Code of the Russian Federation on the contract for the
performance of research work provides for the possibility of the contractor, on the instruc-
tions of the customer, of scientific research, the performance of experimental design and
technological work - to develop a sample of a new product, design documentation for it or
a new technology. The norm fundamentally covers the possible range of obligations of the
performer, acceptable for the developer of artificial intelligence, but does not define the re-
quirements for the subject of the contract, which, undoubtedly, should be of a special na-
ture in relation to artificial intelligence, as well as the rights to relevant technologies, pro-
grams, etc.

The specified type of contract must have a complex legal nature, that is, on the one
hand, cover a special kind of research activities, the creation of programs and technologies,
their approbation (testing) and the recording of the results obtained, on the other hand -
the author's supervision, the transfer of rights and much other, related to the intellectual
sphere. In this regard, it seems necessary to include in the Civil Code of the Russian Federa-
tion the relevant articles that fundamentally regulate the procedure for concluding an
agreement on the creation of artificial intelligence, indicating its essential conditions.

So, the basis of the process of legal regulation of relations arising in relation to artificial
intelligence should, first of all, be the adjustment of the norms of the Civil Code of the Russian
Federation by introducing special norms into it. This will provide a basis for a correct assess-
ment of the subject of legal regulation of very complex relations, the choice of methods that al-
low determining the direction of lawmaking in the preparation of special bills.
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CPABHUTEJIGHO-IIPABOBOM
AHAJIN3 3KCIIEPUMEHTAJIBHOT'O 3AKOHOZAATEJ/IbCTBA
B POCCUMCKOU ®EAEPALIUU U TOCYJAPCTBE U3PAUJIB™

AHHOmayusA. B cmamve HA 0CHO8E MY/1bMUMEmM0d0.102u4eck020 h00xX0dd npo-
gedeHo 06w upHoe ImMhupuveckoe uccaedosaHue QUHAMUKU pocma 8peMeHH020 U IKC-
nepumeHma/ibHo20 3aKoHodamesascmea, npuHsimozo I'ocydapcmeenHol [ymoil Pe-
depasavHozo CobpaHusi Poccutickoli @edepayuu. Ha ocHogaHuu 0aHHbIX, NOAYHEHHbIX
8 pesy/ibmame 3MNUPUYECK020 UCC/Aed08aHUSl NPOU3BE0eHO CPaBHEHUE IKCNEPUMEH-
ma/bHO20 3aKoHOodamesibcmaa, hpuHsimoezo 8 Poccutickoii Pedepayuu u 2ocydapcmee
H3pause. Ymeepycdaemcsi, ymo 3IKcnepumMeHma/bHoe 3dKOHO0ame/bCmeo Hanpas-
JIEHO Ha cCHsIMue HeonpedeseHHOCMU U popMuposaHue obsemMa UHPopmayuu, Heoo-
X00uMo20 04151 NPUHAMUSI HOPMAMUBHbBIX NPABOBLIX AKMOB8 NOCMOSIHHO20 delicmeausi.

YcmanosseHo, umo kak e 2ocydapcmee HUspauas, mak u 8 Pocculickoti Qedepa-
yuu Habawodaromcsi meHOeHYuU K y8e/qUuYeHUr KoAuvecmada 8peMeHH020 U IKcnepu-
MEHMA/AbHO020 3AKOHOJame/bCmaed, Npu 3moM pocm 8pPeMeHH020 U 3KCNepuMeH-
ma/sbHO20 3aKOHOdameabecmea He Moxcem 6blmb 06BCHEH 06WUM POCMOM 3AKOHO-
damesavcmea. B ucmoyHukogyo 6asy uccsedos8aHus Gbliu npus/ieveHbl N0JA0HCEeHUS
delicmeyrwezo ome4ecmeeHH020 3aKOHOJdameaAbcmad, d makdyce JOKMpUHA/IbHblEe
mpydbl N0 memMamuke, 8KAH04as1 UHOSI3bIYHbIE.

Katouegwvle caoea: npagogoll skcnepumeHm, epeMeHHoe 3aKOH00ameabcmeo,
npasomeopueckasi desime/ibHOCMb, hpagosoe go3delicmeue, Npasosoe pezy/uposd-
Hue, 1opuduyeckoe NpO2HO3UPOBAHUE

JIeWTMOTUBOM K HallMCAaHUIO HACTOsLIEN CTAaTbU CTasa paboTa AOLieHTa pUanye-
ckoro ¢pakyabTeTa yHUBepcuTeTa bap-Uian (Bar-Ilan University) UTTan bap-Cuman-ToBa
(Ittai Bar-Siman-Tov), nocBsljeHHast aHa/JIu3y MeCTa BPEMEHHOTO U 3KCIIEPUMEHTATbHOTO
3aKOHO/ZIaTeJIbCTBa, NpUHATOr0o KHecceToM B cucTeMe MpaBOBOIO peryJMpOBaHUs TOCY-
JapctBa U3pausb B nepuo ¢ 1949 roaa no oktsa6pb 2015 roga [6].

B ykaszaHHOW pab0Te aBTOp BBIJABUHYJ HECKOJIbKO THIOTE3 O MeCTe BPEMEHHOTO
Y 3KCIIEpUMEHTAJIbHOTO 3aKOHOJATEJNbCTBA B CUCTEMe NPABOBOT0 PeryJMpoBaHUA rOCy-
JlapctBa M3paunsib: 60/1bIlIasg 4YacTb NPUHATHIX 3aKOHOB B rocyfapctBe U3pauib saBiaseTcs
NOCTOSIHHBbIM 3aKOHO/IaTeJbCTBOM, OJJHAKO CO BpeMEHEM OyJeT YyBeJUYUMBATbC POCT
NPUHSATHUS BPEMEHHBIX 3aKOHOB; OOJIBIIMHCTBO BpeMEHHBbIX 3aKOHOB B rocyaapcrse Us-
pausib ObLJIM MPUHATHI HE B 3KCIIEPUMEHTA/IbHbIX 11eJIfIX, @ 10 MHOTUM HWHBIM NMPUYHMHAM;
JlelicTBUe OOJIbIIMHCTBA BPEMEHHBIX 3aKOHOB MHOTOKpPATHO NPOJJIEBAETCS; CylLleCTBYeT
paspbiB MeXJy TeOpeTUYeCKMMH MO3HAaHUSIMU B OTHOLIEHHWM aJleKBaTHOM pa3pabOTKH
BPEMEHHOTO0 U 3KCIEePUMEHTA/IbHOI0 3aKOHOJATeJbCTBa M cATyaunuen B KHecceTe Ha
NpaKTHKe.

[IpoBensa samnupuyeckoe ucciaenoBanue Utrau bap-CumaH-ToB npuuiesn K ciaenyro-
IIIUM BbIBOJ,AM.

* Yazun Hean Bopucoeuu, accucTeHT KadeJpbl aJMUHUCTPATUBHOrO U GUHAHCOBOTO NpaBa / acnu-
paHT KadeJpbl TEOPUU U UCTOPHUU TOCYAAPCTBA U NMpaBa UpKyTckoro HHCTUTYTa Beepoccuiickoro rocynap-
CTBEHHOTO YHUBepcuTeTa roctuluu (PIIA Muntocta Poccun). E-mail: vanyachagin@yandex.ru

** ViccnenosaHne mpoBesieHo npy GMHAHCOBOII TIOi/IeP>KKe TpaHTa VIPKYTCKOTO TOCYIapCTBEHHOTO YHUBEPCH -

TeTa JI MONIOJBIX y4eHbIX Ne 091-20-334 «BanugHocTh MpaBOBOTO 9KCIIEPUMEHTA».
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Bo-nepsblix, 3a nepuoj, ¢ 1949 roaa no oktsa6pb 2015 roga napaamenToMm M3pauis
6bL10 TPpUHATO 6 544 3aKoHA U3 HUX 574 3aKOHA HOCUJIM BPEMEHHBIU XapaKTep, YTO CO-
craBJigeT 8,77 % OT Bcex NPUHATHIX 3aKOHOB. U3 Bcex 574 BpeMeHHbIX 3aKOHOB, IPUHS-
ThiX ¢ 1949 rojaa, 281 6611 npuHAT B XXI Beke. Habsto1aeTcss poCcT NpUHATUS BPEMEHHDIX
3akoHOB € 12 (3,03% oT Bcex NPUHATBIX 3aKOHOB) B nepuof 1949-1954 rogax no 105
BpeMeHHbIX 3aKOHOB (12,34% oT Bcex NPUHATHIX 3aKOHOB) B nepuog 2010-2015 rogax.
TakuMm o6pasoM, npeanosioxkeHue Mrtrtaum bap-Cuman-ToBa o TOM, 4TO 6oJibllIasi 4acThb
NPUHATHIX 3aKOHOB B rocyapcTBe U3pausb ABAsSETCA NOCTOSIHHBIM 3aKOHOJAaTE/bCTBOM,
OJIHAaKO CO BpeMeHeM OyJieT YBEJUUMBAThCS POCT NPUHATUS BPpEMEHHBIX 3aKOHOB, HAIILJIO
CBO€ NOATBEPXK/AEHHUE.

Bo-emopbix, aHannu3 copepaHUs BpeMeHHbIX 3aKOHOB NokasaJ, 4yTo 17,6% oT koJsu-
yecTBa NMPUHATBIX B rocyZapcTBe M3pansb BpeMeHHBbIX 3aKOHOB MOTYT ObITh OTHECEHBI
K KaTeropuu skcnepuMeHTaabHbIX. UTTan bap-CumaH-ToB oTMevaeT, 4TO 3KCllepUMeH-
TaJIbHOE 3aKOHO/JATeJbCTBO ABJSAETCA OTHOCUTEJbHO HOBOU TeHAeHI el B U3pause. [le-
CAATb 3aKOHOB 3KCIIEPUMEHTAJILHOTO XapaKTepa 6bliv npuHAThl nociae 2000 roaa, ceMb —
nocsie 2006 roa.

[IpeagMeThl peryjupoBaHus JAaHHbIX 3aKOHOB, ObLIM pa3HOOOpa3HbIe: JUTepaTyp-
HbIM PbIHOK, JOOPOBOJIbHAsA HAallMOHAJIbHAsA CaYy»k6a, 60pbba ¢ NbSIHCTBOM, 6€3011aCHOCTh
JIOPOXKHOTO ABUKEHUS, pa3pellleHrue CEMENHBIX CIIOPOB, 3JIEKTPOHHOE HabJ/II0ieHue 3a 3a-
KJIIOUEHHBIMHU, IPU3bIB HA BOEHHYIO CYK0Y yJbTPAOPTOA0KCAIbHBIX EBPEEB U TaK JaJiee.
OcTtanbHble 82,4% BpeMeHHbIX 3aKOHOB ObLIM PUHATHI [IJI1 UHBIX 1jeJleld, KOTOpble IBHO
He ObLJIM 3KCIEpUMeHTaJbHbIMU. Hanpumep, oHu Morsin npuHuMaTbcsd KHecceTom B 1ie-
JISIX pellleHUsl HeOTJIOXKHOM MpobsieMbl WM Kpusuca (MHQALMOHHOro Kpusuca 1980-x ro-
JIOB, IIKBaJIa TEPPOPUCTUYECKUX aTaK BO BpeMs BTOPON MHTHUPAAbI UJIU XKUJIUIIIHOTO KPHU-
3MCa) WJU B LieJIIX peryJMpoBaHus OTAEJNbHbIX MEPONPUATUN (HampuMep, onpejeeHrue
IpaBUJ TOJIBKO JIJIS1 PeACTOSAUX Bbi60poB). [Ipy aToM cpok geiictBus 67,65% BpeMeH-
HbIX 3aKOHOB OTPAaHWYUBAJICA KaJIeHJAAPHbIM JAHEM WJH MEPUOJOM, YKa3aHHbIM B CaMOM
3aKOHe, a CpokK JencTBUd 32,35% BpeMeHHbIX 3aKOHOB OTPaHUYMBAJICS ONpeie/IeHHbIMU
COOBITUSMHU WJIU IEWCTBUSIMMU.

B-mpemvux, 41,18% BpeMeHHbIX 3aKOHOB OblL/IM NPO/JIEHB], 10 KpallHEW Mepe, OUH
pas3. U3 Hux 33,33% BpeMeHHBIX 3aKOHOB OBbLIM MPOJJIEHbI TOJBKO OJUH pas, 66,67%
BpPEMEHHBIX 3aKOHOB ObLIM MpoJJieHbl 6oJsiee ofHOTro pasa. 50% BpeMeHHBIX 3aKOHOB,
HMMEBIIMX 3KCIEePUMEHTAIbHYIO 1ieJib, ObLJIM MPOJJieHbl. 3aKOH 00 3JIeKTPOHHOM HabJI1o-
JIEHUU 3a 3aKJII0YEeHHbIMU, 0CBOOOXKJEHHBIMU MO/ 3aJ10T, IBJASBLUIUINCS 3KCIEPUMEHTAJb-
HBbIM MMeJl HauboJiblilee YU CJI0 NPoAJeHU — 6. U3 12 nepBoHa4va/IbHbIX BpeMeHHbIX 3aK0-
HOB, MMEBIIHMX 3KCIIEPUMEHTAJbHYIO 1ieJib, ecTb (50%) ObliM 3aMeHeHbl NOCTOSIHHBIMU
3aKOHaMH, y OJJHOTO UCTEK CPOK AeUCcTBUSA. YeThIpe sKCIepuMeEHTATbHbIX 3aKOHA BCE ellle
JIeiCTBOBA/IM B KauyeCTBe BPEMEHHOTO 3aKOHOAATE/NbCTBA HA MOMEHT HanucaHus UTTau
Bap-CumaH-ToBOM Hay4yHOU CTaThbH, OJIUH 3KCIIEPUMEHTAJbHBIA 3aKOH OblJ1 OTMEHEH [0
HWCTe4YeHHUs CpOKa JeuCTBUS.

B-yemeepmpbix, MEXaHU3MbI OLIEHKU BPEMEHHOT0 M 3KCIIEPUMEHTaJbHOTO 3aKOHO/a-
TeJIbCTBA eX post ObL/IM IPU3HAHbI aBTOPOM PEJAKUMH, OTHOCUTEJbHO HOBBIMHU U HEpa3BU-
ThIMU. 86,76% BpPEMEHHOr0 M 3KCIIEPUMEHTAJbHOTO 3aKOHOJATEe/NbCTBA HE COJEepKajio
BoOOI1I[e MexaHU3Ma oleHKU. OctaBuinecs 13,24% BpeMeHHOTO 3aKOHO/ATe/bCTBA, KOTO-
poe cozieprKasio TaKOW MeXaHU3M, 6b1y10 pUHATO nocse 2006 roza.

B 3ak/stoueHue k cBoel cratbe UtTau bap-CumaH-ToB npezJjiaraeT npoBeCTU 3MIU-
pHUYEeCcKOoe UCCeIoBaHUe PAaCIPOCTPAaHEHHOCTH BPEMEHHOI0 3aKOHO/IaTE/bCTBA B IPYTUX
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CTpaHax, 4YTOObI YBU/IeTh, B KAKOW CTeNleHU BbIBO/JbI €ro UCC/AeJOBaHUsA MOTYT OBITh pac-
IpPOCTpPaHEeHbl HA ipyrye IOPUCAUKLUH.

B oTeyecTBEHHOM TEOPHM TrOCyAApCTBa U MpaBa TaKXKe OOLIeNPUHATO B 3aBUCHMO-
CTH OT CPOKa JleMCTBHA BO BpeMeHH NoJpa3/iesIATh HOPMAaTUBHO-NIPABOBble aKThl HaA IO-
CTOSIHHblE U OTHOCHUTEJIbHO-OIpaHUYeHHbIe (BpeMeHHble). [locToOsHHbIE — 3TO HOPMATHUB-
Hble aKThl HeollpeJieJIeHHO JJINTeJbHOTO BpeMeHHU JeicTBUA. OHU He OrpaHUYeHbl KaKU-
MHU-JM00 BpeMEHHbIMM paMKaMH M JAEeWCTBYKOT BIUIOTb A0 HMX OQUIUAJIBHOM OTMEHBI.
BpemeHHbIe - 3TO HOpMaTUBHbIE AKTHI, IeHCTBHE KOTOPBIX OrPaHUYEHO BO BpEMEHH [2,
c. 271; 3, c. 50]. C.A. KomapoB cuuTaeT, 4TO CJeAyeT pas3jvyaTb aKThl onpedeseHHO-
0/1umesbHO020 U HeonpeodeseHHO-01UumeabH020 NeUcTBUd. K nepBoy rpymnmne OTHOCATCA aK-
Thl, B OTHOLIEHUH KOTOPBIX CHEeLHa/]bHO yKa3aH CPOK UX JeUCTBUs, MO0 OH MoJpasyMe-
BaeTCsd XapaKTepoM CaMOro akTa (Hampumep, Or/pKeTHble BOIPOCHI Ha TEKYLIUHU Tof).
BTopyo rpymnmny coCTaBJSIOT aKThl, B OTHOILIEHUM KOTOPbIX He COJAEPKHUTCA YKa3aHUU
0 CpOKe JIeWCTBUS, T.€. aKT UMeeT 3aKOHHYI0 CUJIY U IeMCTBYeT /10 TeX Mop, MoKa He Oy/JieT
OTMeHeH [2, c. 280].

[IpoaHanusupoBaB Hay4yHywo paboty UtTtaum bap-Cuman-ToBa, Mbl Take pelmnIu
NPOBECTH aHAJIOTMYHOE HCCJIeJj0BaHMe B OTHOLIeHWU npuHAToro l'ocymapcrBeHHou /ly-
Mol ®PenepanbHoro Coopanus Poccuiickoit Penepanyu 3akoHo aTesbcTBa. OHaKo, B CBSI3U
C TeM, YTO Halll HAy4YHbIX UHTepecC NPOABJAETCS, IPEX/Ae BCETO, K 3KCIIePUMEHTAJbHOMY
3aKOHO/IaTeJIbCTBY, B HACTOSALEN cTaTbe 00Jibllle BHUMAaHUsA Oy/eT y/AeJeHO UMEHHO 3M-
NMPUYECKOMY HCCIeJOBAHUI0 3KCIEePpUMEHTAJIbHOTO 3aKOHoZaTesbCTBa. [IpoBeseHHoe
HaMM 3MIIMpUYECKOe UCCle/JoBaHUe OblI0O OCHOBAHO Ha OCYLECTBJIEHHUU KOJIUYeCTBEHHO-
ro ¥ KaueCTBEHHOTI'0 aHa/in3a NpUHATHIX ['ocynapcTBeHHOM Jlymoi PD 3akoHOB.

BoiaBuHyTbhle UTTau Bap-CuMaH-ToBOoM rumnotessl TpeboBaju OT HAaC NPUMeEHEHHUS
pas3/IMYHBIX METOJ0B uccaefoBaHUA. Tak, g NpOBepKU TMIOTe3bl O TOM, YTO OOJbLIAA
4acTb NPUHATHIX 3aKOHOB ABJISIETCH NOCTOSHHBIM 3aKOHO/IaTe/bCTBOM, O/IHAKO CO BpeMe-
HeM MNpOsIBJASETCA TEeHJEHIMs K YBEeJWYEHUI0 POCTa NPUHATHUSA BPEMEHHbBIX U 3KCIEepH-
MEHTAJ/IbHBIX 3aKOHOB Mbl HCII0JIb30BaJIM METO/, CTATUCTUYECKOT0 aHaJIu3a: Mbl UCCIe[0-
Ba/IM KOJIMYECTBO NMPUHATHIX B KaxA0oM rogy l'ocypapcrBeHHoi [lymbl PO 3akoHOB U yc-
TaHaBJIUBAJIM, CKOJIbBKO U3 HUX ObLJIM BPEMEHHBbIMHU U 3KCIIePUMEHTaJbHbIMU. MBI TaKkxe,
kak U UtTau bap-CumaH-ToB nmpoaHa/ju3upoBaid U3MEHEHUS B NMPUHATUU BPEMEHHOIO
M 3KCIIEPMMEHTAJIbHOT0 3aKOHO/ATeJIbCTBA C TeYeHHeM BpeMeHU. Habop AaHHBIX BKJIIO-
YaJsl BCe 3aKOHBI, IPUHSATBIE B lepuoj ¢ 26 aekabpsa 1993 roga (I co3wiB 'ocynapcTBeH-
Hoi Jlymbl P®) no 06 aBrycra 2020 roza (VII co3siB 'ocygapcTtBeHHoi Jlymbl P®) a, Bce-
ro 8 668 3akoHOB (denepasbHble 3aKOHBI, deJlepasbHble KOHCTUTYLMOHHbIE 3aKOHBI, 3a-
KOHBI 0 nonpaskax B KoHctutynuiwo PP, ocHOBBI 3aKOHOATeIbCTBA).

JlaHHbIe ObLIM cOOpaHbl U3 HEJIABHO CO3JjJaHHOU deiepaibHbIM OHO/>KETHBIM yUpeX-
fienueM «HaydHbld 1leHTp npaBoBOM MHPOpPMaLUU NpU MHUHUCTEPCTBE IOCTHULUU» 0a3bl
HOPMaTUBHBIX NMPaBOBbIX aKTOB Poccuiickot Penepanyu, pa3MeleHHOW Ha Beb-calTe
MunucrepcrBa octunuu PO. /laHHas 6a3a JaHHbIX SABJSETCS 001eJOCTYIIHON U BKJIIOYa-
eT B cebs1 KaK 3aKOHbI, KOTOpbIe BCe elle JeHCTBYIOT, TaK U Te, KOTOpble OoJiblie He Jiel-
CTBYIOT (YyTpPaTUJIU CUIY).

[ moATBepKAEHUS WKW ONIpOBepKeHUs npenanosnoxenus Utrau bap-Cuman-ToBa
0 TOM, YTO GOJIBIIMHCTBO BPEMEHHbIX 3aKOHOB IPUHHUMAIOTCSl HE B 3KCIIePUMEHTAJIbHbIX
[eJidx, a 10 MHOTMM UHBIM NIPUYMHAM Mbl MCIOJIb30BaJU Ka4eCTBEHHbIM aHA/IM3 COAep-
’KaHUS BPEeMEHHbIX 3aKOHOB, UX 3aKOHONPOEKTOB U 3aKOHOJATeJIbHBIX NporeccoB. M3y-
YeHHble HAMMU MaTepuaJibl BKJIOYa/IM MOSICHUTE/bHbIE 3allMCKH, IPUJIOKEHHbIE K 3aKOHO-
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IPOEKTY, BUZEO03aMUCHU 00CYKJeHUHN 3aKOHONIPoeKTOB B ['ocyapcTrBeHHOU Jlyme PO u cTeHo-
rpaMMbl 00CYX/JJeHUH 3aKOHOIIPOEKTOB, pa3MellleHHble Ha oduLManibHOM caiTe ['ocyaap-
ctBeHHOM [lymbl Poccurickon @enepanuu. /i NoATBepKAEHUSA UM ONPOBEPKEHUS yKa-
3aHHOM I'MIIOTe3bl Mbl COCPEeZ0OTOYMINCE Ha 3afBJIE€HHOM L|eJIM BBe/leHUs 3aKOHa B JIeNCT-
BHUE B KaueCcTBe BPeMEHHOM Mephl U Ha WUCC/AeJ0BAaHUU NMPHUYHH, 10 KOTOPbIM 3aKOHO/aA-
TeJlb IPUHHUMaJl BpeMeHHOe 3aKOHOJaTeJIbCTBO.

JKCIlepUMeHTa/JIbHOEe 3aKOHOJAATEJbCTBO JOBOJIBHO 4acTO PacCMaTpPUBAETCA KakK
OZIMH M3 UHCTPYMEHTOB COBEPLIEHCTBOBAaHHUSA NIPAaBOBOr0 peryJupoBaHusd. B oTeyecTBeH-
HOW JJOKTPUHE 3KCIIepUMeHTalbHOe 3aKOHO/AaTeJbCTBO pacCMaTPUBAETCsl KaK MeXaHU3M
noBbllieHUs] 3G PEeKTUBHOCTU IPABOBOTr0 peryaupoBaHus [1, 4, 5]. B 3apy6exxHoil 1uTepa-
Type 3KCIIepUMEeHTaJbHOe 3aKOHOJATEeJbCTBO PAacCMAaTPUBAETCH, KaK OJUH U3 HUHCTPY-
MEHTOB KOHIIENIMHU «yMHOTro peryaupoBaHusi» [9, 10]. CorjlacHO MO3UIIMU CTOPOHHUKOB
JKCIepUMEHTaJbHOTO 3aKOHOATE/IbCTBA, OHO M03BOJIIET IPEBPATUTh NPAaBOTBOPYECTBO
B OoJiee palMOHaJ/bHbIM, OCHOBaHHbIN Ha gakTax npoiecc. JKCnepuMeHTaJlbHOe 3aKOHO-
JlaTeJIbCTBO, BO-IIePBbIX, HAllpaBJIeHO Ha CHATHE Heolpe/eseHHOCTU U GOpMHUpOBaHHE
06beMa nHGOpMaL UK, HE0OXOJUMOTO /IJIl IPUHATHUA HOPMATUBHBIX IPABOBBIX aKTOB I10-
CTOSIHHOTO JIeMCTBHS, a BO-BTOPBIX, Ha COKpallleHUe U3/lep>KeK, CBA3aHHbIX C OLIMOKaMHu
M PUCKaMU KOTHUTUBHOM NpeJB3ATOCTH, JINL, BXOAALIMX B COCTAB OpraHa BJIACTH, HaZie-
JIEHHOTO IPaBOTBOPYECKUMHU MMOJTHOMOYUSIMH [7, 8].

Cnenyet cornacutbes ¢ UTTau Bap-CruMaH-ToBOM B TOM, UTO, HECMOTPS Ha BaXKHOCTb
BPEMEHHOTO0 M 3KCIIEpUMEHTAJIBHOTO 3aKOHOAATe/bCTBAa M paCTylihe TeopeTH4YecKue
3HAHUA 10 3TOMY BOIIPOCY, BCe ellle CyIleCTByeT HeJ0CTaTOK 3MIMPUYECKUX HUCC/Ie/l0Ba-
HUM TOro, KaK BpeMeHHOe U 3KCIIepUMEHTaJbHOe 3aKOHOJATeJbCTBO MCIOJIb3YeTCs Ha
npaKTHKe.

['unoresa Uttan bap-Cuman-ToBa o ToM, 4yTo GoJsiblIash 4acTb NPUHATHIX 3aKOHOB
SIBJISIETCS TOCTOSIHHBIM 3aKOHO/aTeJbCTBOM, OZJHAKO CO BpeMeHeM OyJleT yBeJIMYNBaThCsA
pPOCT NMPUHATUSA BPEMEHHbBIX 3aKOHOB, HalllJla CBOe NOJTBEPKAEeHUE, B pe3yJibTaTe aHaIU-
3a ¢esiepaJbHOrO 3aKOHOJATEJbCTBA, NpUHATOro B Poccuiickon ®epepanuu. Tak, B Poc-
cuiicko Penepannu 3a nepuo/ c 26 gexkabpsa 1993 roga (I coswiB 'ocysapcTBenHou Jly-
Mbl P®) o 06 aBrycta 2020 roga (VII co3eiB 'ocygapcTBeHHO# JlyMbl PD) 661710 IPUHATO
8 668 3aK0HOB, U3 HUX:

- 242 BpeMeHHBIX 3aKOHOB WJIH 2,8% OT Bcero KoJu4ecTBa NPUHATBHIX 3aKOHOJA-
TeJIbHbIX aKTOB;

- 9 3KcnepuMeHTa/NbHBIX 3aKOHOB WiaH 0,1% oT Bcero KosiM4ecTBa NPUHATHIX 3aKO-
HOZLATeJIbHBIX aKTOB.

Ha nepBbIi B3r/f/i, MOXeT MOKa3aTbCs, YTO NMPOLEHT BPpeMEHHBIX U 3KCIlepHMeH-
TaJIbHbIX 3aKOHOB, NPUHATHIX B aHAJIU3UPYEeMbI HaMU NepuoJ He3HauyuTesieH. OZHAKO,
€C/IM aneJIMpOBaTh K CoJiepKaHU NpUHATHIX ['ocynapcTBeHHOU Jlymoit P® 3akoHofa-
TeJIbHbIX aKTOB MOCTOSIHHOTO JIeWCTBUSA, TO MOXXHO OOpaTUTh BHHUMaHHWe, YTO HU3 BCETO
4yHcJia 3aKOHO/IaTeIbHBIX aKTOB (8 668) Ob1J10 IPUHATO:

- 6 135 3aKOHOB 0 BBeJleHUH, IPUOCTAHOBJEHUN UM BHECEHUN U3MEHEHUH B Jiel-
CTBYIOILlee 3aKOHOZATEeJbCTBO, 4TO cocTaBiasgeT 71,3% OT Bcero KoJu4ecTBa NPUHATBIX
3aKOHO/|aTeJIbHbIX aKTOB;

-1 396 3ak0HOB 0 paTUPHUKALIMU/JEeHOHCALUU MEX/AYHAPOAHBIX JOTOBOPOB, YTO CO-
craBgeT 16,2% oT Bcero KoJiM4ecTBa NPUHATHIX 3aKOHOAATe/IbHBIX aKTOB;

- 127 3aKOHOB 0 CO3[4aHUH/yIIpa3HEHUU CYJI0B WUJIU CYJeOHBIX NPUCYTCTBUH, YTO
coctaBssieT 1,4% OT Bcero KoiMyecTBa NPUHATBIX 3aKOHOAATEJIbHbIX aKTOB;
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- 106 3aKOHOB 00 MCIIOJIHEHUH OO/ pKeTa, YTo cocTaBiseT 1,1% oT Bcero KoJin4ecTBa
NPUHSATBIX 3aKOHO/ATE/bHbIX aKTOB;

— 7 3aKOHOB O NIPUHATUU TEXHUYECKUX perjaMeHTOB, 4YTo coctasjdeT 0,1% ot Bcero
KOJIMYeCTBa NPUHATHIX 3aKOHO/JaTeJIbHbIX aKTOB;

- 8 3aKOHOB 0 HaMMEHOBAaHUH /lepeMeHOBAaHUU HacCeJIeHHbIX IYHKTOB, YTO COCTaB-
sset 0,1% oT Bcero KoJinyecTBa NPUHATHIX 3aKOHO/JAaTE/IbHbIX AKTOB;

- 10 3aKOHOB 0 MaTepuaJIbHOM ObOecrie4eHUu CeMbH JienyTaToB ['ocyiapcTtBeHHOMU /ly-
Mbl PO, yTo coctaBasieT 0,1% oT Bcero KosinuecTBa NPUHATBIX 3aKOHOJATE/IbHBIX aKTOB;

- 17 3aK0HOB 0 pa3jeJie y4acTKOB Heap, 4YTo cocTasJiisieT 0,1% oT Bcero KosiMuecTBa
NPUHSATHIX 3aKOHO/ATeJbHbIX aKTOB.

3a BbllleyKa3aHHbIM nepuof ['ocygapcTBeHHou JlyMmol P® 6b110 npuHaTo 620 3ako-
HOB MOCTOSIHHOTO J€WCTBHS, CO3/Jal0lUX NPUHLUMIIMAJIbHO HOBOE NIPaBOBOE peryJupoBa-
HUe (UCXOZHble 3aKOHBI), YTO cocTaBsieT 7,2% OT BCero KoJiM4ecTBa NPUHATHIX 3aKOHO-
JlaTeJIbHbIX aKTOB. [Ipy 3TOM U3 yKa3aHHbIX 620 UCXOLHBIX 3aKOHOB, 60 3aKOHOB 3a aHa-
JIU3MPYEMbIN Mepro/i IPUHUMAJIUCh, KAK MUHUMYM JBaX/bl, TAK HAallpUMep: ObLJIO MpPHU-
HSTO 2 3aKOHA 00 OpraHM3al ¥ MeCTHOI'0 caMOyIlpaBJieHHUs, 2 3aKOHa 0 HECOCTOSATEbHO-
CTH, 2 3aKOHA 0 CBAA3H, 2 3aKOHA 0 OYXTraJITEPCKOM y4eTe, 2 3aKOHA O XXUJIULIHbIX CyOCU -
ax xkutesaM KpaiiHero ceBepa, 2 3aKkoHa 00 ayAUTOPCKOM AeAATEJbHOCTH, 2 3aKOHA O peK-
JlaMe U T.A. TakuM 06pa3oM, [0 HAlIKMM J@aHHbIM 3a aHaJIM3UPYEMbI Iepro/i ObLI0 MPHUHS-
TO 560 HMCXOAHBIX 3aKOHOB, YTO COCTaBJIsIET 6,4 % OT BCero KOJIMYECTBA MPUHATHIX 3aKO-
HOJZlaTeJIbHbIX aKTOB.

Takxe, ec/ii NpoaHAJIUM3UPOBATh COZEp}KaHUe NMPUHATHIX ['ocygapcTBeHHOU JlymMou
P® 3akoHOAATE/NIbHBIX aKTOB BPEMEHHOTO JIeMCTBUSA, TO MOXKHO OOPAaTUTh BHUMAHUE, YTO
M3 BCEro YyrcJjia 3aKOHOB BpeMEHHOT0 JieicTBuUA (242) 6b1J10 NIPUHATO:

- 108 3ak0HOB 06 yTBep)K/JIeHUU OHO/PKeTa, UYTO cocTaBjisieT 44,6% OT KosiMdyecTBa
NPUHSATBIX 3aKOHO/ATe/IbHBIX aKTOB, BPEMEHHOT'0 XapaKTepa;

- 29 3aKOHOB 00 YTBEPXKJAEHUHU CTPAXOBbIX TapuPOB, UTO cocTaB/seT 12% oT KoJu-
YyecTBa NPUHATHIX 3aKOHO/ATe/IbHBIX aKTOB, BDEMEHHOT0 XapaKTepa;

- 9 3KCnepUMEeHTAIbHBIX 3aKOHOB, YTO cocTaBJsieT 3,7% OT KOJIMYeCcTBa MPUHATHIX
3aKOHO/IaTeJIbHbIX aKTOB, BPEMEHHOT0 XapaKTepa;

- 96 3aKOHOB BpeMEHHOI'0 XapaKTepa, NPUHSATHIX 110 UHbIM MPUYUHAM, YTO COCTaB-
asgeT 39,7 % oT KosiM4ecTBa NPUHATHIX 3aKOHO/ATe/bHBIX aKTOB, BPEMEHHOT'0 XapaKTepa;

TakuMm 06pa3oM, «<4UCTOE» COOTHOILLIEHUE MEX/Y MOCTOSHHBIM U BpEMEHHbIM 3aKO-
HOJIaTeJIbCTBOM, IPUHATBHIM B epuo/ ¢ 26 aekabps 1993 roga (I coswiB 'ocyapcTBeHHOM
Jymbl P®) o 06 aBrycta 2020 roga (VII co3wiB 'ocygapcTBeHHOUM JyMbl PO BbITIAIUT
clefyoLUM 06pa3oM:

- 9 sKcnepUMeHTa/NIbHbIX 3aKOHOB, YTO cocTaBjsieT 1,4% oT KosiMyecTBa NPUHSTHIX
3aKOHO/IaTeJIbHbIX aKTOB;

- 96 3aKOHOB BpeMEHHOI'0 XapaKTepa, IPUHATHIX 110 UHbIM NPUYUHAM, YTO COCTaB-
nseT 14,4 % oT Ko/iM4ecTBa NPUHATHIX 3aKOHOAATE/NbHBIX aKTOB;

- 560 MOCTOSTHHBIX 3aKOHOB, UTO cocTaBJsAeT 84,2 % OT KoJinyecTBa MPUHATHIX 3a-
KOHO/,aTe/JbHbIX aKTOB.

[l oTBeTa Ha rUNOTe3y O POCTe MPUHATHUS BPEMEHHOrO 3aKOHOJATEeJbCTBA, MbI
pa36uIM 3aKOHOTBOPUYECKYIO JAesATeNbHOCTb ['ocysapcTBeHHOM [lyMbl P®, Ha Tpu paBHbIX
nepuoza ¢ 1993 no 2002 rozx, ¢ 2003 mo 2011 rog v ¢ 2012 o 2020 roga.

Tak, B nepuog ¢ 1993 no 2002 roa 661710 NpUHATO 23 BpeMeHHbIX 3akoHa (6,8%) u3
Hux 1 (0,3 %) sakcnepuMeHTa/bHOIO XapakTepa U 315 noctossHHbIX 3akoHa (93,1%). B ne-
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puog c 2003 o 2011 roa 66110 NpUHATO 23 BpeMeHHbIX 3akoHa (11%) u 185 nocTossHHBIX
3akoHa (89%). B nmepuon ¢ 2012 no 2020 rog 6110 NpUHATO 59 BpeMeHHBIX 3aKOHaA
(33,3%), u3 Hux 8 (4,5%) 3KclepUMeHTaJbHOTO xapakTepa U 118 MoOCTOSHHBIX 3aKOHA
(62,2%).

Takrum 06pa3oM, MOXXHO HabJII0aTh POCT NPUHATHS BpEMEHHOI'0 3aKOHO/AATE/IbCTBA
c 23 (6,8% oT Bcex NPUHATHIX 3aKOHOB) B nepuof, 1993-2002 rogax 0 59 BpeMeHHBIX 3a-
KOHOB (33,3% oT Bcex NPUHATHIX 3aKOHOB) B nepuoj 2012-2020 roaax. [Ipu aTom, Takxke
caenyeT o0paTUTh BHUMaHUe, 4yTO B nepuoj ¢ 2017-2020 roga 'ocygapcTBeHHO# JlyMoi
P® 6bL10 NpUHATO 8 3KCIEepUMEHTa/lbHbIX 3aKOHOB, UTO cocTaBiaseT 14,8% oT yucna
NPUHSATHIX UCXOAHbBIX U BpEMEHHBIX 3aKOHOB B YKa3aHHbIU MEPUO/,
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AHanus copepkaHUsl BpEMEHHBIX 3aKOHOB MOKa3saJ, 4To 8,6% OT KoJinyecTBa MpHU-
HATBIX ['ocygapcTBeHHOM JlyMmoii PO BpeMeHHBIX 3aKOHOB MOTYT OBbITb OTHECEHBI K KaTe-
ropuu 3KcnepuMeHTaNbHbIX. B Poccuiickoit ®epepanuu Takke, Kak U B M3pause akcne-
pHYMeHTaJIbHOe 3aKOHO/JaTe/bCTBO ABJISETCA OTHOCHUTE/NbHO HOBOW TeHJeHLHel, TaK Kak
88,8% skcnepuMeHTa/IbHbIX 3aKOHOB OblJ10 NpUHATO nocJe 2015 roza.

[IpeAMeThl peryJMpoBaHUs JAaHHbIX 3aKOHOB, pa3HOOOpa3Hble: yCTAaHOBJEHUE CIe-
LJMa/JIbHOTO peryJIMpOBaHUs B LieJiIX CO3JjJaHUs HeOOXOJAMMBIX YCJOBUW JAJA peaausaluu
Y BHeJIpeHHs TeXHOJIOTUH MCKYCCTBEHHOTO MHTeJJIeKTa; OpraHu3anus AUCTaHLLMOHHOTO
3JIEKTPOHHOTO T'0JIOCOBAHMUS; UCNOJb30BaHUS 3JIEKTPOHHOM JIOKYMEHTAlLlUH, CBSI3aHHOM
C pabOTOM; yCTaHOBJIEHHE CIIe[JMaJIbHOTO HAJIOrOBOI'0 PEXXHUMa; YCTAHOBJIEHHE KYPOPTHO-
ro cbopa; KBOTUpOBaHHUE BbIOPOCOB 3arpsA3HAIOLNX BEIeCTB; F0J10COBaHUE Ha UPPOBbIX
M30MpaTe/bHBIX y4acTKaX; HAJ0roob6J0KeHue HeJJBU>KMMOCTH.

OctanbHble 91,4% BpeMeHHbIX 3aKOHA ObLIM NMPUHATHI AJI UHBIX LieJied, KOTopble
SIBHO He OBbLIM 3KCIlepMMeHTa/lbHbIMU. Hanpumep, oHM Mor/iv npuHuMarbcesa ['ocypapcr-
BeHHOU /lyMbl P® B 11e/151X pelileHHs] HEOTJ/I0KHOW Mpo6JieMbl (HamprUMep: YCTaHOBJIEHUE
MCKJIIOUUTEJIbHOTO NPaBa Ha MOCTYINJIEHHE B yUpeXJeHUs CpefjHero npodpeccuoHaJbHOTO
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U BbICclIero npo¢deccuoHaJbHOrO0 00pa30BaHUs BBIMYCKHUKOB WIKOJ, NMOCTPaZaBUIUX OT
3eMJIeTPsSICeHHS]; YCTAHOBJIEHUE 0COOEHHOCTEN MCIOJIHEHUS CyAeOHbIX aKTOB, aKTOB JIpy-
TMX OPraHOB W JOJDKHOCTHBIX JIUIL, @ TaKXe BO3BpaTa NMPOCPOYEHHOW 3a/0JIKEHHOCTHU
B [IEPUO/, PacpOCTPAaHEHHSI HOBOM KOPOHABUPYCHOU MHPEKIUH U T.[.).

Takve 3aKOHBI NPUHUMAJIUCh B 1ieJIIX YCTAHOBJIEHHUS] BPEMEHHbIX JIbI[OT WJIHU Orpa-
HUYEeHUN (HampuMep: OCBOOOXK/JeHHWEe OT YIJIAaThl HajJora Ha A006aBJE€HHYI CTOUMOCTb
B 1998 roay no BBe3eHHbIM Ha TeppuTopuio Poccuiickoi Pepepanuu 060py10BaHHUIO
Y TOBapaM; BpeMeHHbIM 3allpeT UMIIOPTAa 3TUJIOBOTO COMPTa»; BpeMEHHbIN 3anpeT Ha KJIO-
HUPOBaHUE YeJI0BEKA; BpEMEHHbIE Mephbl 10 06eCNIeYEeHUI0 NPe/ICTaBUTENbCTBA KOPEHHBIX
MaJIOUMCIeHHbIX HapoJioB Poccuiickoit ®Penepanuu B 3aKOHOJATeJbHbIX (MpejCTaBU-
TeJIbHBIX) OpraHax rocyZjlapCcTBeHHOU BJIaCTH cyobeKToB Poccuiickot ®enepanuu» u T.4.).

AHanusupysl CpoK [1eHCTBUS BPEMEHHOTO 3aKOHOJATebCTBa, NpuHaToro [ocyaap-
ctBeHHOU [lymoil P® ciefiyeT OTMETUTD, YTO U3 9 MPUHATHIX IKCIIEPUMEHTAbHbIX 3aKO-
HOB Ha JIeHb HallMCaHUs HACTOSAIeN CTAaThH, JIMILIb 3aKOH O IPOBEJIEHUU IKCIIEPUMEHTA MO
Ha/I0Or000J103KEHUI0 HeJBMXKUMOCTU B ropozax HoBropoge u TBepu ObL1 NpoJJieH OAUH
pa3 Ha nepuof ¢ 2003 mo 2005 roj. [lepBoHaya/IbHbIN CPOK AEUCTBUS OCTAJbHbBIX JKCIIE-
pPUMEHTAJIbHBIX 3aKOHOB HA MOMEHT HAallMCAaHUSA HACTOSILEN CTaThU ellé He UcTek. OTHO-
CUTEJIbHO CPOKa JIeMCTBUS BPEMEHHBIX 3aKOHOB, IPUHATHIX 10 UHBIM NIPUYUHAM CJeyeT
OTMETHUTh, UTOo runote3a Utrtam Bap-CumaH-ToBa 0 TOM, 4TO JelicTBUEe OOJIbLUIMHCTBA
BpPEMEHHBIX 3aKOHOB MHOT'OKPAaTHO NpPOJAJIEBAeTCd B POCCHMCKOM NMpPaBOBOM JAEWCTBU-
TeJIbHOCTU He HalllJla CBOEro MO TBEPXKAEHUS.

Taxke HUtTaum bap-Cuman-ToB, mpoBeas 3MIUPHUYECKOE MCCAeOBAHHUE, MpPUIIES
K BBIBOJZlY, YTO Me€XaHU3Mbl OLlEHKH 3KCIIEpPUMEHTAJbHOI0 3aKOHOAaTeJbCTBA €X pPost AB-
JIAIOTCA peJKUMHM, OTHOCUTEJNbHO HOBBIMH M HEPa3BUTbIMU. AHA/IU3UPYs 3KCIEPUMEH-
TaJIbHOE 3aKOHO/|aTeJbCTBO, NPUHATOE ['ocyapcTBeHHOM [lyMoOM ciieflyeT OTMETUTb, UTO
BCETo JIMlIb 2 U3 9 3KCIIepUMeHTa/lbHbIX 3aKOHOB, 3aKPEIJISIIOT He0O6X0JUMOCTb MPOBe/e-
HUS OlleHKH 3QPEeKTUBHOCTU MPABOBOTO pPEryJUpPOBaHUS], BO3HUKIIETO B pe3yJsbTaTe
NpoBeJleHUs1 MPaBOBOTO 3KCIepUMeHTa. Mexay TeM HM OJWH U3 YKa3aHHbIX MpPaBOBBIX
aKTOB He OlpeJesieT HU CPOKU NPOBeLEHUS OLleHKH, HA YIIOJITHOMOYEHHbBIX Ha OCYLeCTB-
JIeHUe OLleHKH OPTraHOB, HU MOPSAIOK IPOBEIEHUs OL€HKH, HU KPUTEPUU OLleHUBAHHUS.

TakuMm 06pa3oM, NpoBeJeHHOE 3IMIIMPHUYECKOE HCCIe/JOBaHUE BPEMEHHOI'O U 3KCIEPH-
MEHTAJIbHOT'O 3aKOHO/IaTeJIbCTBa, NpuHATOro ['ocysapcrBeHHol /lyMol B mepuof ¢ 26 Je-
kabps 1993 roga (I co3wiB 'ocymnapcrBenHou Jlymbl) o 06 aBrycra 2020 roga (VII co3siB
['ocypapcTBeHHOM /lyMbl) M03BOJISIET NPUNTH K BbBIBOJY, YTO GOJIbIIMHCTBO U3 BbIJBUHY-
TbIX UTTau bap-CuMaH-ToBOM rurnoTes HalllJIk CBOe NNOATBEPXKIEHHUE.

Bo-nepBbiX, Takke, Kak U B rocyaapcrse Uspauab B Poccuiickoin Penepanuu Ha-
6J1I01AI0TCS TEHAEHIUU K YBEJIMYEHUIO KOJIMUECTBA BPEMEHHOI'0 U 9KCIIEPUMEHTATBHOTO
3aKOHO/ATeJNbCTBA, IPU 3TOM POCT BPEMEHHOTO M 3KCIEPHUMEHTAJIbHOTO 3aKOHO4ATeJb-
CTBa He MOXeET ObITh 00'bSICHEH 00IIMM POCTOM 3aKOHO/ATE/bCTBA;

BO-BTOPbIX, OOJIIIMHCTBO BpEMEHHbBIX 3aKOHOB B Poccuiickoit @efepanuy, Takxe,
KakK U rocyaapctBe M3pausib O6blJIM NPUHATHI HE B SKCIIEPUMEHTA/IbHBIX 1IeJISIX, a IO MHO-
MM WHBIM IPUYUHAM;

B-TPeThUX, B OTJIMYUE OT rocyaapcrea Uspaunb B Poccuiickoit @efepanuu ielicTBue
60JIBIIMHCTBA BpEMEHHBIX 3aKOHOB He MPO/IJIeBAETCS;

B-4eTBEPTHIX, KaK U B rocyZapcTBe M3panib MeXxaHU3MBbl OLeHKH 3KCIlepUMeHTalb-
HOT'0 3aKOHO/aTeJbCTBa ex post B Poccuiickont ®efepauuu ABASAIOTCA peJKUMU, OTHOCH-
TeJIbHO HOBbIMU U HEPA3BUTHIMHU.

139



Teopus rocyaapcTsa u npasa

B 3ak/ito4eHHH X0Tes0Ch 6b1 06PAaTUTh BHUMAHHUE, UYTO IPaBOBOE 3KCIEPUMEHTUPO-
BaHUe, KaK sIBJIeHUe MPAaBOBOM JeCTBUTENbHOCTU XapaKTEPHO He TOJIBKO [Jisl TOCyAap-
ctBa U3paunp u Poccuiickorn Pepepanuy, HOpMbI 3KCIEPUMEHTAJBHOIO MpaBa MOXHO
BCTPETUTh TAKXKe U B CTpaHax, BxoAauux EBponenickuil Coro3 (Ppanuus, 'epmanus, Uc-
naHus, HupepsiaHuap! v T.4.) ¥ B rocyZlapcTBax, aBJsoiuxca ywieHamu CoapyxecTBa He3a-
BUCHUMBIX TocyiapcTB (Pecny6sinka KazaxcraH, Pecnybsinka Benapych, Y36ekucras). Kpo-
Me TOro, roBOps O NpUMEeHEeHHWHU NPaBOBOro skcnepuMeHTa B Poccuiickonn Penepanuy,
clefyeT OTMETUTD, YTO OOJIBIIMHCTBO NPABOBBIX 3KCIIEPHUMEHTOB, OCYLeCTBISETCSA Opra-
HaMU UCMOJHUTEJbHOM BJIACTH, IOCPEJCTBOM U3/JJaHUS M10/I3aKOHHBIX aKTOB.

PacTymass mpakThKa NpUMeHEeHHsl MPABOBbIX 3KCIEPUMEHTOB SIBJISETCS (PaAKTOM,
CUTHAJIU3UPYIOIIMM O HEOOXOAMMOCTU KOMILJIEKCHOIO TEOpPeTUYEeCKOr0 OCMBICJIEHUS
npolecca U CyIHOCTH IPaBOBOr0 3KCIIepUMEHTHPOBaHUsA. HecMoTps Ha To, 4TO Ha cero-
JIHAIIHUKN J1eHb, KaK B OT€YEeCTBEHHOM, TaK M B 3apyOeKHOU JJOKTPHUHE €CTbh HECKOJIbKO
TPYZAOB, NOCBALLEHHBIX UCCIE€L0BAaHUIO IPABOBOT0 IKCIEPUMEHTA, HU B OJHOM W3 yKa3aH-
HBbIX TPY/Z0B [0 HACTOSIIIEr0 BpEMEHU He MPEeANPHUHSATO MONBITOK K U3YYEeHUIO NPobJieM,
CBSI3aHHBIX C OL€HKOM JIeMCTBHUS 3KCIIePUMEHTa/IbHbIX IPABOBbIX HOPM.

Y4uTeiBad, 4TO 3MnUpU4eckoe uccaesoBanve Mtraum bap-Cuman-ToBa u Halue 3M-
nMpuYecKoe Uccle0BaHUEe NEMOHCTPUPYIOT, UYTO B OOJIBIIMHCTBE CJy4YaeB OpraHbl, Haje-
JIEHHble MPaBOTBOPYECKHMMU IMOJHOMOYMSMU NPUOEraloT K MCIOJb30BAaHUIO NMPAaBOBOTO
JKCIepUMeHTa UMEHHO B lLieJIIX CHAATHUS HeolpeJieJIeHHOCTH U GpopMHUpOBaHUs o0ObeMa
uHpopMaLuy, He06X0JUMOTO /AJisl MPUHATHS HOPMATUBHBIX IPABOBbIX AKTOB MOCTOSIHHO-
ro JIelCTBUS, U3y4eHHe NMpob6jeM, CBI3aHHBIX C OLeHKOM JleMCTBUSl SKCIePUMEHTATbHBIX
MPaBOBbIX HOPM SIBJISIETCS AKTYaJIbHbIM U TPEOYET Aa/IbHEUILIETO OCMbICIEHUS.
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COMPARATIVE LEGAL ANALYSIS OF EXPERIMENTAL LEGISLATION
IN THE RUSSIAN FEDERATION AND THE STATE OF ISRAEL **

Annotation. In the article, based on a multimethodological approach, an extensive em-
pirical study of the growth dynamics of temporary and experimental legislation adopted by
the State Duma of the Federal Assembly of the Russian Federation is carried out. Based on the
data obtained as a result of empirical research, a comparison was made between the experi-
mental legislation adopted in the Russian Federation and the State of Israel. It is argued that
the experimental legislation is aimed at removing uncertainty and forming the amount of in-
formation necessary for the adoption of permanent normative legal acts.

It has been established that both in the State of Israel and in the Russian Federation
there are trends towards an increase in the number of temporary and experimental legis-
lation, while the growth of temporary and experimental legislation cannot be explained
by the general growth of legislation. The source base of the study was based on the provi-
sions of the current domestic legislation, as well as doctrinal works on the topic, including
foreign languages.

Keywords: legal experiment, interim legislation, law-making activity, legal impact,
legal regulation, legal forecasting.

The leitmotif for writing this article was the work of Ittai Bar-Siman-Tov, Associate
Professor of the Law Faculty of Bar-Ilan University, devoted to the analysis of the place of
temporary and experimental legislation adopted by the Knesset in the system of legal regu-
lation of the state. Israel from 1949 to October 2015 [6].

In this work, the author put forward several hypotheses about the place of temporary
and experimental legislation in the system of legal regulation of the State of Israel: most of
the laws adopted in the State of Israel are permanent legislation, but over time, the in-
crease in the adoption of temporary laws will increase; most of the temporary laws in the
State of Israel were not passed for experimental purposes, but for many other reasons;
most temporary laws are extended many times; there is a gap between theoretical know-
ledge regarding the adequate development of provisional and experimental legislation and
the situation in the Knesset in practice.

After conducting an empirical study, Ittai Bar-Siman-Tov came to the following con-
clusions.

First, from 1949 to October 2015, the Israeli parliament adopted 6,544 laws, of which
574 were temporary laws, which is 8.77% of all laws adopted. Of the 574 provisional laws
passed since 1949, 281 were passed in the 21st century. There has been an increase in the
adoption of provisional laws from 12 (3.03% of all laws adopted) in the period 1949-1954
to 105 provisional laws (12.34% of all laws adopted) in the period 2010-2015. Thus, the
assumption of Ittai Bar-Siman-Tov that most of the adopted laws in the State of Israel are
permanent legislation, but over time the increase in the adoption of temporary laws will
increase, has found its confirmation.

* Chagin Ivan Borisovich, Assistant of the Department of Administrative and Financial Law / Postgra-
duate Student of the Department of Theory and History of State and Law of the Irkutsk Institute of the All-
Russian State University of Justice (RPA of the Ministry of Justice of Russia). E-mail: vanyachagin@yandex.ru

* The research was carried out with the financial support of the grant of the Irkutsk State University
for young scientists No. 091-20-334 "Validity of a legal experiment".
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Second, the analysis of the content of the temporary laws showed that 17.6% of the
number of temporary laws adopted in the State of Israel can be classified as experimental.
Ittai Bar-Siman-Tov notes that experimental legislation is a relatively new trend in Israel.
Ten laws of an experimental nature were adopted after 2000, seven - after 2006.

The subjects of regulation of these laws were varied: the literary market, voluntary
national service, the fight against drunkenness, road safety, the resolution of family dis-
putes, electronic surveillance of prisoners and the conscription of ultra-Orthodox Jews and
so on. The remaining 82.4% of the temporary laws were passed for other purposes that
were clearly not experimental. For example, they could be adopted by the Knesset to ad-
dress an urgent problem or crisis (the inflationary crisis of the 1980s, the barrage of terror-
ist attacks during the second intifada or the housing crisis) or to regulate certain events
(for example, setting rules for the upcoming elections only). At the same time, the validity
period of 67.65% of temporary laws was limited to a calendar day or a period specified in
the law itself, and the validity period of 32.35% of temporary laws was limited to certain
events or actions.

Third, 41.18% of interim laws have been extended at least once. Of these, 33.33% of the
temporary laws were extended only once, 66.67% of the temporary laws were extended
more than once. 50% of the provisional laws, which had an experimental purpose, were ex-
tended. The Electronic Surveillance of Prisoners on Bail Act, which was experimental, had the
largest number of extensions - 6. Of the 12 original provisional laws that had an experimen-
tal purpose, six (50%) were replaced by permanent laws, one expired. Four experimental
laws were still in force as interim legislation at the time of the writing of the scientific paper
by Ittai Bar-Siman-Tov, one experimental law was repealed before expiration.

Fourth, the mechanisms for evaluating temporary and experimental legislation ex
post were found by the author to be rare, relatively new and undeveloped. 86.76% of the
temporary and experimental legislation did not contain any assessment mechanism at all.
The remaining 13.24% of the provisional legislation that contained such a mechanism was
adopted after 2006.

To conclude his article, Ittai Bar-Siman-Tov proposes to conduct an empirical study of
the prevalence of interim legislation in other countries to see to what extent the findings of
his study can be extended to other jurisdictions.

In the domestic theory of state and law, it is also generally accepted, depending on the
validity period in time, to subdivide normative legal acts into permanent and relatively li-
mited (temporary) ones. Permanent - these are regulations of indefinitely long validity.
They are not limited by any time frame and are valid until they are officially canceled.
Temporary - these are regulations, the effect of which is limited in time [2, p. 271; 3, p. fif-
ty]. S.A. Komarov believes that one should distinguish between acts of a definite long-term
and indefinite-long action. The first group includes acts in relation to which the period of
their validity is specifically indicated, or it is implied by the nature of the act itself (for ex-
ample, budgetary issues for the current year). The second group consists of acts in respect
of which there is no indication of the validity period, i.e. the act has legal force and is valid
until it is canceled [2, p. 280].

After analyzing the scientific work of Ittai Bar-Siman-Tova, we also decided to con-
duct a similar study in relation to the legislation adopted by the State Duma of the Federal
Assembly of the Russian Federation. However, due to the fact that our scientific interest is
manifested primarily in experimental legislation, in this article more attention will be paid
to the empirical study of experimental legislation. Our empirical study was based on the
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implementation of a quantitative and qualitative analysis of the laws adopted by the State
Duma of the Russian Federation.

The hypotheses put forward by Ittai Bar-Siman-Tov required us to apply various re-
search methods. So, to test the hypothesis that most of the adopted laws are permanent
legislation, however, over time, there is a tendency towards an increase in the increase in
the adoption of temporary and experimental laws, we used the method of statistical analy-
sis: we examined the number of laws adopted in each year by the State Duma of the Rus-
sian Federation and established, how many were temporary and experimental. We also,
like Ittai Bar-Siman-Tov, analyzed changes in the adoption of interim and experimental leg-
islation over time. The dataset included all laws passed from December 26, 1993 (I convo-
cation of the State Duma of the Russian Federation) to 06 August 2020 (VII convocation of
the State Duma of the Russian Federation), a total of 8 668 laws (federal laws, federal con-
stitutional laws, laws on amendments in the Constitution of the Russian Federation, the ba-
sics of legislation).

The data were collected from the Russian Federation Regulatory Acts Database, re-
cently established by the federal budgetary institution Scientific Center for Legal Informa-
tion under the Ministry of Justice, posted on the website of the Ministry of Justice of the
Russian Federation. This database is publicly available and includes both laws that are still
in force and those that are no longer in force (no longer in force).

To confirm or refute the assumption of Ittai Bar-Siman-Tova that most temporary
laws are adopted not for experimental purposes, but for many other reasons, we used
a qualitative analysis of the content of temporary laws, their bills and legislative processes.
The materials we studied included explanatory notes attached to the draft law, video re-
cordings of discussions of draft laws in the State Duma of the Russian Federation and tran-
scripts of discussions of draft laws posted on the official website of the State Duma of the
Russian Federation. To confirm or refute this hypothesis, we focused on the stated purpose
of enacting the law as an interim measure and on examining the reasons why the legislator
adopted interim legislation.

Experimental legislation is quite often considered as one of the tools for improving
legal regulation. In the domestic doctrine, experimental legislation is considered as a me-
chanism for increasing the efficiency of legal regulation [1, 4, 5]. In foreign literature, expe-
rimental legislation is considered as one of the tools of the concept of "smart regulation” [9,
10]. Experimental legislation advocates believe that it makes lawmaking a more rational,
fact-based process. Experimental legislation, firstly, is aimed at removing uncertainty and
forming the amount of information required for the adoption of permanent normative legal
acts, and secondly, at reducing the costs associated with errors and risks of cognitive bias,
persons who are members of the authority, endowed with law-making powers [7, 8].

It should be agreed with Ittai Bar-Siman-Tov that, despite the importance of interim
and experimental legislation and the growing theoretical knowledge on the subject, there is
still a lack of empirical research on how interim and experimental legislation is used in
practice.

The hypothesis of Ittai Bar-Siman-Tova that most of the adopted laws are permanent
legislation, but over time, the increase in the adoption of temporary laws will increase, was
confirmed as a result of an analysis of federal legislation adopted in the Russian Federation.
So, in the Russian Federation for the period from December 26, 1993 (I convocation of the
State Duma of the Russian Federation) to August 06, 2020 (VII convocation of the State
Duma of the Russian Federation), 8,668 laws were adopted, of which:
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- 242 temporary laws or 2.8% of the total number of adopted legislative acts;

- 9 experimental laws or 0.1% of the total number of adopted legislative acts.

At first glance, it might seem that the percentage of temporary and experimental laws
adopted during the period we are analyzing is insignificant. However, if we appeal to the
content of permanent legislative acts adopted by the State Duma of the Russian Federation,
we can draw attention to the fact that of the total number of legislative acts (8 668), it was
adopted:

- 6,135 laws on the introduction, suspension or amendments to existing legislation,
which is 71.3% of the total number of adopted legislative acts;

- 1,396 laws on ratification / denunciation of international treaties, which is 16.2% of
the total number of adopted legislative acts;

- 127 laws on the creation / abolition of courts or judicial presences, which is 1.4% of
the total number of adopted legislative acts;

- 106 laws on budget execution, which is 1.1% of the total number of adopted legisla-
tive acts;

- 7 laws on the adoption of technical regulations, which is 0.1% of the total number of
adopted legislative acts;

- 8 laws on the naming / renaming of settlements, which is 0.1% of the total number
of adopted legislative acts;

- 10 laws on the material support of the family of deputies of the State Duma of the
Russian Federation, which is 0.1% of the total number of adopted legislative acts;

- 17 laws on the division of subsoil plots, which is 0.1% of the total number of
adopted legislative acts.

During the above period, the State Duma of the Russian Federation adopted 620 per-
manent laws, creating a fundamentally new legal regulation (original laws), which is 7.2%
of the total number of adopted legislative acts. At the same time, out of the specified 620
original laws, 60 laws were adopted at least twice during the analyzed period, for example:
2 laws on the organization of local self-government, 2 laws on insolvency, 2 laws on com-
munications, 2 laws on accounting, 2 laws on housing subsidies for the residents of the
High North, 2 laws on auditing, 2 laws on advertising, etc. Thus, according to our data for
the analyzed period, 560 original laws were adopted, which is 6.4% of the total number of
adopted legislative acts.

Also, if we analyze the content of the legislative acts of temporary action adopted by
the State Duma of the Russian Federation, then we can draw attention to the fact that of the
total number of laws of temporary action (242), it was adopted:

- 108 laws on budget approval, which is 44.6% of the number of adopted legislative
acts, of a temporary nature;

- 29 laws on the approval of insurance rates, which is 12% of the number of adopted
legislative acts, of a temporary nature;

- 9 experimental laws, which is 3.7% of the number of adopted legislative acts, of
a temporary nature;

- 96 laws of a temporary nature, adopted for other reasons, which is 39.7% of the
number of adopted legislative acts, of a temporary nature;

Thus, the "pure" relationship between permanent and temporary legislation adopted
in the period from December 26, 1993 (I convocation of the State Duma of the Russian Fed-
eration) to August 06, 2020 (VII convocation of the State Duma of the Russian Federation is
as follows:
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- 9 experimental laws, which is 1.4% of the number of adopted legislative acts;

- 96 laws of a temporary nature, adopted for other reasons, which is 14.4% of the
number of adopted legislative acts;

- 560 permanent laws, which is 84.2% of the number of adopted legislative acts.

To answer the hypothesis about the growth in the adoption of temporary legislation,
we divided the legislative activity of the State Duma of the Russian Federation, into three
equal periods from 1993 to 2002, from 2003 to 2011 and from 2012 to 2020.

So, in the period from 1993 to 2002, 23 temporary laws (6.8%) were adopted, of
which 1 (0.3%) were experimental and 315 were permanent laws (93.1%). Between 2003
and 2011, 23 interim laws (11%) and 185 permanent laws (89%) were adopted. In the pe-
riod from 2012 to 2020, 59 temporary laws (33.3%) were adopted, of which 8 (4.5%) are
experimental and 118 are permanent laws (62.2%).

Thus, one can observe an increase in the adoption of interim legislation from 23
(6.8% of all adopted laws) in the period 1993-2002 to 59 interim laws (33.3% of all
adopted laws) in the period 2012-2020. At the same time, it should also be noted that in
the period from 2017-2020, the State Duma of the Russian Federation adopted 8 experi-
mental laws, which is 14.8% of the number of original and temporary laws adopted during
the specified period.

Growth dynamics of temporary and
experimental legislation
350
300
250
200
150
100

50

1993-2002 2003-2011 2012-2020

locToAHHOE 3aK-BO BpemeHHOe 3aKk-BO JKcnepMmeHTanbHOe 3aK-BO

Analysis of the content of temporary laws showed that 8.6% of the number of tempo-
rary laws adopted by the State Duma of the Russian Federation can be classified as experi-
mental. In the Russian Federation, as well as in Israel, experimental legislation is a relative-
ly new trend, as 88.8% of experimental laws were adopted after 2015.

The subjects of regulation of these laws are various: the establishment of special
regulation in order to create the necessary conditions for the implementation and imple-
mentation of artificial intelligence technologies; organization of remote electronic voting;
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use of electronic documentation related to work; establishment of a special tax regime; the
establishment of the resort tax; quotas for emissions of pollutants; voting at digital polling
stations; taxation of real estate.

The remaining 91.4% of the temporary laws were passed for other purposes that
were clearly not experimental. For example, they could be adopted by the State Duma of
the Russian Federation in order to solve an urgent problem (for example: establishing the
exclusive right to enroll in institutions of secondary vocational and higher vocational edu-
cation for school graduates affected by the earthquake; establishing the peculiarities of the
execution of judicial acts, acts of other bodies and officials, and also return of overdue debts
during the spread of a new coronavirus infection, etc.).

Such laws were adopted in order to establish temporary benefits or restrictions (for
example: exemption from the payment of value added tax in 1998 on equipment and goods
imported into the territory of the Russian Federation; a temporary ban on the import of
ethyl alcohol"; a temporary ban on human cloning; temporary measures to ensure repre-
sentation of the indigenous peoples of the Russian Federation in the legislative (represent-
ative) bodies of state power of the constituent entities of the Russian Federation”, etc.).

Analyzing the validity period of the temporary legislation adopted by the State Duma
of the Russian Federation, it should be noted that out of 9 adopted experimental laws on
the day of this writing, only the law on conducting an experiment on real estate taxation in
the cities of Novgorod and Tver was extended once for the period from 2003 to 2005. The
remaining experimental laws have not yet expired as of this writing. Regarding the validity
period of temporary laws adopted for other reasons, it should be noted that the hypothesis
of Ittai Bar-Siman-Tova that the effect of most temporary laws is repeatedly extended in
Russian legal reality has not been confirmed.

Also, Ittai Bar-Siman-Tov, conducting an empirical study, came to the conclusion that
the mechanisms for evaluating experimental legislation ex post are rare, relatively new and
undeveloped. Analyzing the experimental legislation adopted by the State Duma, it should
be noted that only 2 out of 9 experimental laws reinforce the need to assess the effective-
ness of legal regulation that arose as a result of a legal experiment. Meanwhile, none of the
above legal acts defines either the timing of the assessment, or the bodies authorized to
carry out the assessment, or the procedure for the assessment, or the assessment criteria.

Thus, the conducted empirical study of the temporary and experimental legislation
adopted by the State Duma in the period from December 26, 1993 (I convocation of the
State Duma) to August 06, 2020 (VII convocation of the State Duma) allows us to conclude
that most of the nominated Ittai Bar- Siman-Tovom hypotheses have been confirmed.

Firstly, just as in the State of Israel in the Russian Federation, there are trends to-
wards an increase in the number of temporary and experimental legislation, while the
growth of temporary and experimental legislation cannot be explained by the general
growth of legislation;

secondly, most of the temporary laws in the Russian Federation, as well as in the state
of Israel, were adopted not for experimental purposes, but for many other reasons;

thirdly, unlike the state of Israel in the Russian Federation, the majority of temporary
laws are not extended;

fourthly, as in the State of Israel, mechanisms for evaluating ex post experimental leg-
islation in the Russian Federation are rare, relatively new, and undeveloped.

In conclusion, | would like to draw your attention to the fact that legal experimenta-
tion, as a phenomenon of legal reality, is characteristic not only of the State of Israel and the
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Russian Federation, the norms of experimental law can also be found in the countries of the
European Union (France, Germany, Spain, the Netherlands, etc. .) and in states that are
members of the Commonwealth of Independent States (Republic of Kazakhstan, Republic
of Belarus, Uzbekistan). In addition, speaking about the application of a legal experiment in
the Russian Federation, it should be noted that most of the legal experiments are carried
out by the executive authorities through the issuance of bylaws.

The growing practice of applying legal experiments is a fact that signals the need for
a comprehensive theoretical understanding of the process and essence of legal experimen-
tation. Despite the fact that today, both in domestic and foreign doctrine, there are several
works devoted to the study of a legal experiment, none of these works has so far attempted
to study the problems associated with assessing the effect of experimental legal norms.

Considering that the empirical study of Ittai Bar-Siman-Tova and our empirical study
demonstrate that in most cases, the bodies vested with law-making powers resort to using
a legal experiment precisely in order to remove uncertainty and generate the amount of
information necessary for the adoption of normative legal acts of permanent effect, the
study of the problems associated with assessing the effect of experimental legal norms is
relevant and requires further reflection.
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OT AHTUYHBIX ECTECTBEHHO-COIIUAJ/IbHBIX IIEHHOCTEHX
KTOCYJAPCTBEHHO-ITPABOBOU IMBUJIN3ALIUU

AHHomayus. [Ipaso u zocydapcmeeHHble UHCMumymol Cyujecmaeogadu He 8ce-
2da. Ymobb! npulimu K makomy YyusuauzayuoHHOMY COCMOSIHUI JaHHble YeHHOCmU
pa3eusaiuch HeCKO/bKO mbvicsavesemutl. [IpumepHo cemb mbicsay gem moMy HA3ao
803HUK/IU nepsble 2ocydapcmeeHHble popmuposanus Ha bausxcnem Bocmoke. IIpaso
npuobpemaJio coe co8peMeHHOe KayecmeeHHoe COCMOosiHUe, ONuUpasicb Ha 06biual,
mpaduyuu, MOpANbHO-IMUYECKUE HOPMbl, €CMeCMBEHHO-HPABCMBEHHbIE UCTNOYHU-
Ku obwecmsa. I1o3xce oHU cmaau KOOpoUHUPOBAMbBCS U 803800UMbCS 8 pAHE pesu-
2U03HbIX KAHOHO08. [locse da1umeibHO20 3801I0YUOHHO20 pa38umMusl coyuoyeiogeye-
CKUe HOpMbl 8blpaxCa/uch 8 npase, 3aKkoHodamesibcmae U 0py2ux HOpMAMUBHbIX
npaeosbix akmax zocydapcmea. Taxkum o06paszoMm, HA CMeHYy O0pe8HUX COYUA/AbHO-
YUBU/IU3AYUOHHBIX YeHHOCmel npuwiau cogpeMeHHble 20Cy0apCcmeeHHO-Npagosble
UHCMmumymuol.

Katoueegvle ciaoea: zocydapcmeo, 4en08eK, hpasa, 06513aHHOCMU, YeHHOCMU,
ucmopus, peauzusi, AUYHOCMb, UHOUBUJ, NPABO, 3AKOH, HOPpMA hpasd, 6a3uc, COYuyM,
yusuauzayusl.

«MBI BBIlyMbIBa€M LLeHHOCTH.
Anpuopi KU3Hb He UMeeT CMbICJIA.
9TO MBI CO3JjaeM el CMBIC/I»

Kan-Iloas Capmp

[locne 3dpOXKAEHUA AHTHUYHOM OUBHUJIN3Al WU JIOTUYHO MPEAIOJJIOXKHUTDb, YTO CYLIECT-
Byrouire npaBuJia U YCTAHOBKH, peryjupyromue CymecrTBoBaBIINE O6H.[€CTB€HHbIe OTHO-
MEeHHA MnmpeTeprejn U3MEHEHHA. Takoe moJioKeHUE Bemeﬁ He MOIJIO A0JITO OCTaBaTbCA
B HEM3MEHHOM COCTOAHHUHU U B COOTBETCTBHUHU C 3dKOHAMH IIPUPOJDI, O6I.LleCTBa Hn aruaJjeK-
TUKH MEIAJIEHHO PAa3BHBaAJIOCh COIJIaCHO HMermeMyCcd YPOBHIO COCTOAHHA NMPOU3BOAU-
TEJIbHBIX CHJI U TIPOU3BO/JCTBEHHDbIX OTHOIIIEHUH U COLMAJIbHBIX PETYJIATOPOB.

BepHo OTMe4dYaeTCd, 4YTO COJHUaJIbHbl€ HOPMbI O6YCJ'IOBJIeHI:>I YPOBHEM pPaA3BUTHUA CO-
OHAaJIbHO-3KOHOMHWY€E€CKOI'0O CTPOA U peryjupyrT IIoOBeAEeHHUE JII'O,ZLGFI B O6H_[eCTBe. Onpe,ae-
JIdd O0JI2KHOe JINO60 BO3MOXKHOE IoBeJeHHreE 4eJ1OBEKA, OHHU CO3a0TCA OTAEJIbHBIMU KOJI-
JIeKTUBaMH. BO3HUKHOBEHUE COMAJIbHBIX HOPM M HX PA3BHUTHE BbIPAXKAKT TEHACHIIHIO
O6I.U,€CTBa K caMoInoaggepaHHUK0 06H.[eCTBeHHOFO nopdaka B IIponecce obMeHa MaTepH-
AJIbHbBIMHU U OJYXOBHBIMH o6siaraMu. O6'beKThl 0O6MeHa BbBICTYIIAKOT B Ka4€CTBE€ T€X EHHO-

* IOHycos A6dyaxcabap Azabanaesuy, npodeccop Kapeapbl TEOPUH TOCYAAPCTBA M NpaBa, MEX/yHa-
POJHOI0 U eBpoNeicKoro npasa AkaieMHUH npasa u ynpasieHus PeepalbHON CIyK6bl UCITOJTHEHHUST HaKa-
3aHul Poccuy, JOKTOp IPUANYECKUX HayK, Tpodeccop. E-mail: abdulzhabar@mail.ru

* OHycoe Mycaum A6dyxcabaposud, LoLeHT KadeApbl rpaxkJaHCKOr0 IpaBa U mpouecca AKaJeMUu
npaBa U ynpasieHuss PefepanbHOH C1yKObl UCIIOJTHEHUST HaKasaHUH Poccuu, KaHIUAT IOPUANYECKUX Ha-
yk. E-mail: imuslimus@icloud.com

** Axeepdsin ApymioH Tatlikoguy, afibIOHKT (aKyJIbTeTa MOATOTOBKH HAYYHO-NEeJarornyeckiux KaJpoB
AkazeMuu mnpaBa u ynpasieHuss PelepasbHON CyKGbl HMCHOJHEeHUs HakasaHud Poccuu. E-mail: aru-
tun25@gmail.com

148



Theory of State and Law

CTel, KOTOpbIe YeJIOBEK CTPEMUTCS MOJIYUYUTh, OCBOUTh, U TO3TOMYy OOMEHHbIe OTHOILIe-
HUSI IPUOOPETAI0T HOPMATUBHO-1|€HHOCTHBIM XapaKTep, a HOBTOPSIOIIMECS, YCTOMYMBBIE
CBSI34, BO3HUKAIOI[ME B Mpoljecce obMeHa JesTeJbHOCTbIO, CTAHOBATCS MPUBBIYHBIMU
3TaJIOHAaMM COLMAJIbHOTO NoBeJeHUs |3, c. 254].

[lepBOoil CcTyneHbIO TAaKOro pa3BUTHUS SBUJIACh PeEJIMTHUs, KOTopas Oblaa cnocobHa
CKOHI|EHTPHUPOBAThb CBOE BJIMsSIHUE, BHEJIpsieMoe B 0011eCTBO. XOTS1 IepBOHAYaJIbHO HeJlb-
351 TOBOPUTH O PEJIMTUM B TOM IIJIaHe, B KOTOPOM MBI TOBOPHUM O HEW CerofiHs, HO B 3M0XY
paHHero CTaHOBJIEHUS YeJI0BeYeCKOro 0011ecTBa MMEHHO PeJIUTUs HEOCO3HAHHO IBUJIACh
KaTaJIM3aTOPOM Pa3BUTHUS TYMAHUCTUUYECKUX LIEHHOCTEN, PETYJUPYIOLIUX 001eCTBEHHbIE
oTHouleHUsl. OHa 3a/10kuJ1a GYHIAaMEHT B3aUMOOTHOUIEHHUHN MeX Ay JIIJbMU, ONIpeAe uIa
KPUTEpPHUHU NPaBUJIBHOTO M HENpPaBUJIbHOIO MOBeJeHMsd, Jjaja olpeJie/leHHbIA CMBICI CY-
11eCTBOBAaHHUIO YeJIOBEKA, TO €CTh PeJIUTUA ABUJIACh IepBOHAYaJIbHbIM PeryJasaTOPOM CJIO-
YKUBILIUXCS MTPUMUTHUBHBIX 001I[€CTBEHHBIX OTHOIIEHUN TOU 3MOXHU.

CyielyeT TakKe OTMETHUTD, YTO KOHEYHO PEJIMTUHU B 3TOT NEPUOJ, HE ABJISIJINCh MOHO-
TEUCTUYECKHMHU, U B 3aBUCUMOCTH OT PervoHa W IJIEMEHHBIX 0COOEHHOCTEW, OHU ObLIU
pasyinyHble B CUJIy CBOMX NPUPOJHBIX, reorpadpUuecKux, KyJbTYPHbIX U TPaJUIIMOHHbBIX
dakTopoB. B yacTHOCTH, 3TO 3aBUCEJIO OT TOr0, KaK B JAHHOM IJIEMEHU NPe/[CTABJISAIH Ce-
6e BOCIpUATHE MHUPA, 3arPOOHYI0 KHU3Hb, 3eMHO€ CYyIleCTBOBaHHUeE, a TaKXKe B3aUMOCBSA3U
MeXy HUMU.

C nmpuUxolOM MOHOTEUCTHUYECKUX PEJIUTHUM, a UMEHHO COBPEMEHHBIX «TPaJUILHOH-
HbIX» KOH$ecCUil (XpUCTUAHCTBO, MyCyJIbMaHCTBO, OyAA1M3M, Uy1au3M), B )KU3Hb COLIYMa
NpUILIM OOHOBJIEHHbIE LIEHHOCTH, CBSI3aHHbIE C OCHOBHBIMU J0OpOJETENSIMU YeJI0BEKA,
C HEOOXOJUMOCTbIO UX PA3BUTHS U BOCIIUTAHUS B cebe [/l claceHus AyIIU B 3arpOOHOM
Mupe. OHU IO CBOEH CYTHU SIBJSIOTCA NO3UTUBHBIMUA HPAaBCTBEHHBIMH KayeCTBAMM JIMUHO-
CTH 4YeJIOBeKa.

Tak, HanpuMep, PymanueBa E.E. ormedaeT, uTto B CBAlleHHOM EBaHresuu Bblzesisi-
I0TCA CJeAylolllMe MO3UTHBHblE HPAaBCTBEHHbIE KAauyeCTBa, KOTOPbIE CleAyeT pa3BUBAThb
JIIJAM: 10OpOTa KaK OCHOBA Pa3BUTHUA BCeX NO3UTHUBHBIX KayeCTB, HA KOTOPOW Npouspa-
CTaloT J000Bb; MUJIOCEPJUE; MUPOJIIOOKE; TPAaBAUBOCTb; KPOTKOCTh; TPy 0JI00He U aK-
THUBHAs XU3HEHHas MO03ULMA YeJIOBeKa; MPOCTOTAa; CKPOMHOCTb; TEPINEJUBOCTh U T.A. Ha
Halll B3IJISA/Jl, K JAHHOMY IMepeyH0 He0O6X0AMMO A06aBUTh TaKHe KadyecTBa Kak JI0OpOTa,
4yeJI0BEKOJII00Ue, TPeJaHHOCTD, 3/ipaBbli CMBICJI U YEJIOBEYHOCTb.

[Ipy 3TOM aBTOPOM NPUBOLUTCA O4€Hb MPOCTOW MPUHLMUII, KOTOPBIM CJieflyeT PyKoO-
BO/ICTBOBATbCSl BCEM, KTO KeJlaeT ObITh NO3UTUBHbBIM Y€J0BEKOM, UATH MO MyTH HPABCT-
BEHHOTO pa3BUTHS, — «BO BCeM, KaK XOTHUTe, YTOOBI C BaMHU MOCTYNaJIH JIIOAH, TaK MOCTY-
nanTe U Bbl C HUMH, OO B 3TOM 3aKOH...». HeraTuBHbIe KauecTBa J10/lel oTpaxkeHbl B boxe-
CTBEHHBIX 3alOBE/SIX, KOTOPbIE IJIaCAT: «He yOMBaM; He Mpesob0JelCcTBYH; He Kpaju; He
JDKeCBU/IETE/IbCTBYH; MOYMUTAN OTLIA U MaTh; U: JIIOOU OGJIMPKHETO TBOEro, KaK caMoOro cebsi».
HapyuieHue 3Tux 3anoBe/ieil - NposiBJIeHUE HETaTUBHBIX KA4eCTB yeJsioBeKa [4, c. 229].

Takke oHUM U3 OCHOBHBIX HOBOBBEJ€HHEM BbIIIEYNOMSIHYTbIX KOHPECCUN CTasIo
BBeJIeHHE B XKM3Hb YeJIOBeKa YIOpSAA0UYeHHbIX CeMeNHbIX I[eHHOCTeH, KaKk 6a3uc BO3HUK-
HOBEHHS ToCy/ZlapCTBa, Ipe/icTaBJeHUe OTLA KaK IJIaBy CEMbH, AeTel NpoJosnKaTelen ee
TpaJiMLUK, a TaKXKe B PEJIMTMO3HbIX TPaKTaTaX yKa3blBaeTcsl CO3JjaHHUE CEMbH, KaK 60ro-
YyroJlHOe U He0OX0AUMOe JleiCTBHE.

[lo mHenuto C.A. T'opsa4yeBoH, o, ceMEWHBIMH LIEHHOCTAMM NOHUMAETC COBOKYII-
HOCTb MpeJCTaBJIe€HUN O CeMbe, KOTOpble BJIUAIT HAa NMOCTAHOBKY »XKHW3HEHHBIX lesen
Y OpraHu3alyio B3auMo/iecTBUSA B ob1ecTBe. OHU J1e/IITCS HAa TPU FPYIIbI:
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- IIleHHOCTH, CBSI3aHHbIE C CYNPY>KeCTBOM. MeXJIMUHOCTHblE KOMMYHHUKALUU MEXAY
CynpyraMy, 3Ha4MMOCTb 6paka, UX paBHOIIpaBHe WM JJOMUHUPOBAHHUE OJJHOTO U3 HUX;

- LIeHHOCTH, CBfI3aHHbIE C POJUTENbCTBOM, C JIeTbMH, C MHOTO/IETHOCTbIO, BOCIIUTA-
HUEeM U coldanu3allell ux B CeMbe;

- LleHHOCTH, CBfI3aHHbIe C pO/ICTBOM. B3auMonomMolb, B3aUMO/ieCTBHE MEXAY POJ-
CTBEHHUKAaMH, BOXXHOCTb pPacCIIMPEeHHOW WM HyKJIeapHOU ceMbH (OT OT JiaT. nucleus - a4-
po; oT aHr/mMickoro — «nuclear family», 4To 03HadaeT «cympyxeckas ceMbsi» CEMbs, CO-
CTOsILLAsl U3 CYyNPYKEeCKOW Mapbl U JeTel (Yalle HeCOBePLIEHHOETHUX, He NPeObIBaIOLUX
B 6pake) [2, c. 80-81; 5].

[lo3fHee, mpU yCAOBUH, UYTO pPEJUTHMO3Hble TpPaAKTaTbl CTaJU yMeHbUIATb CBOE
BJIMSIHME Ha »KM3Hb 00LeCTBa, a 3aKOH M IIpaBO HA060pOT CTa/lu NpeobsajjaTh, FOCHO/-
CTBOBaTb B 00OIECTBEHHOM MHEHMH, TO 3TO CTAJ0 HOBOM BeXOil pa3BUTHs OOLIeCTBEH-
HbIX LleHHOCTel. CHU?KEHUU POJIM PEeJIUTMO3HBIX JOTM B 001eCTBe ObIJI0 CBI3AHO, PEX-
Jle BCero, C akTUBHbIM HaCTylNaTeJbHbIM Pa3BUTHEM HayKH, NOSIBJIEHUEM HOBBIX TEXHU-
4YeCKHX pa3paboToK, pa3BUTHEM IPOU3BO/CTBA, NOsiBJeHHeM POPM COOCTBEHHOCTH, IO-
BbILIIEHWEM NPOU3BOJUTEJbHOCTU TpyJa, Pa3BUTHUEM HJel NMpaB U CBOOOJ YesloBeKa
Y Fpak/laHUHA.

B KoHeyHOM cueTe, paKTOpHI, CBA3aHHblE C Pa3BUTHEM NPOU3BOJCTBEHHBIX OTHO-
IIeHUH, OBbIIIEHHEM MTPOU3BOAUTENbHOCTH TPYZa, PACKOJIOM 06LIeCTBa Ha KJIacChl, MO-
BblIIEHWEM YPOBHS NOHUMaHUs MPOUCXOJSAIIMX MPOLECCOB, a TaKXKe yBeJMYeHUeM POJIU
MH/JMBHU/IA B )KU3HE/esATeJbHOCTH COLMyMa Jla/Iu aKTUBHbBIN TOJYOK /J11 BOSHUKHOBEHHUSA
rocy/lapCcTBa U NpaBa, KaK siBJIeHUs LIUBUJIM3ALUU U KYJIbTYPH.

B faHHOW cUTyaluu WJeT pedb He O TOM, YTO CaMH N0 cebe rocyAapCcTBO U MpPaBO
B 11€JIOM SIBJISIIOTCSI IEHHOCTSIMU COLIMYMa, HO TO, YTO OHM CTaJId 3aKpeIisTh B cebe IjeH-
HOCTHBI€ OPUEHTUPBI FOCYJapCTBEHHO-NIPABOBBIX IBJIEHUH.

Y4uTbIBasA TOT acCMeKT, YTO MPABO B 3HAYUTEJNbHOM YaCTH COJIEPXKHUT B cebe Te oblie-
YyeJsioBeYeCKHe CTaHAApThl B3aMMO/IeMCTBUSA UHAUBU/0B, CIOXKUBLIMECS paHee, TO TeM ca-
MBIM MO>XHO OBOPHUTb O TOM, YTO B CYLIeCTBEHHOW CTeNeHU LieHHOCTH He IO/IBEPIIUCh
TpaHcpopMayuu. OJHAKO CTOUT MOAMETUTh, TOT PaKT, UTO NpaBo, NPeJCcTaB/sAsa CO60U
NposiBJIEHHE BOJIM FOCYAapCTBa, 06/1alaeT Mepoi roCyJapCTBEHHOTO IPUHYK/IEHUS, B CBA3U
C YeM ero ucnoJiHeHue obs3aTesbHO. Ho B ciiydae ¢ peJIMrio3HbIMUA TPpe6GOBAaHUSAMHU Mbl He
BCerjia MMeeM BO3MOXXHOCTb FOBOPUTb O HAJIMYMHU TaKUX Mep.

B HacTosiliee BpeMs, B IepUOJ, aKTUBHOM I/106a/M3alud TPOUCXOUT TpaHchopMa-
1[US LleHHOCTel. | akTUBHBIM JipaliBEpOM 3THUX U3MEHEHHUU ABJISIeTCA HMEHHO ToCyAapcCT-
BO U ero Nnpolecc B3aUMO/IeCTBUSA C MHBIMU CTPaHaMU. DTO CBSI3aHO, IPeX/e BCero, ¢ 06-
MEHOM NpPaKTUKU HOPMOTBOpPYECTBA, Mepe/ioBOM 3aKOHOJATeJbHOU 6a3sbl, TpPaAULUY,
[IEHHOCTHBIX OPUEHTHUPOB U T.J,.

Kak pesysbTaT Mbl UMeeM TO, YTO MpaBo, GOPMUPOBaBLIeecss HA MPOTSHKEHUU 6—
7 ThICAY JIET, 110J], BO3/leMICTBUEM JIaHHBIX IPOLIECCOB M3MEHSIET CBOIO CYLHOCTb U CBOE
OTHOLIEHHE K OT/IeJIbHbIM acleKTaM KU3HeJesATeJbHOCTH CBOUX IpaxjaH. /i npuMepa
MO>XHO NPHUBECTH OTHOILEHHE K BaXXHOCTHU COXpPAHEHUSs KU3HU 4Yesl0OBeKa, NPUHYXKAeHUe
K COOJII0JeHUIO NIPaB U 00513aHHOCTeH YesloBeKa M Irpak/laHMHa.

HUcxons U3 3TOro, Mbl HarJIsiIHO BUJIUM, YTO FOCYZLAPCTBO U LIeHHOCTH MPaKTUYECKU
CJIO’KHO OTJAEJIUTH JpyT OoT Apyra. ['ocynapcTBo, AB/sAsACE GOPMOM OpraHU3al MU 00OLeCcTBa,
NpsAMbIM 00pa3oM BO3JeMCTByeT Ha COLMYM yepe3 NpaBo, JEeWCTBylollee B HeM. TakuM
06pa3oM, MOXKHO CKa3aTh, YTO I'OCYAapCTBO M NpaBO — 3TO NMPOAYKTbl UCTOPUH, BbICTpa-
JlaHHble YeJI0Be4eCTBOM, pe3y/IbTaT ee ONbITa, NP06 U OLIKOOK.
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Ha cerogHaAmHWM AeHb IEHHOCTH 4YeJIOBeKa TaKXe MPOXOAAT ouyepeHOU 3Tam pas-
Butud. Tak, 'unbmxadosa A.U. u daticxadoBa A.P. moJiararoT, 4TO 4eJioBe4eCTBO B HayaJie
XXI Beka nmorpysu/iochb B ¢pasy rjo6ajbHOro UBHUIU3ALMOHHOTO KPpHU3UCa CUCTEMHOTO Xa-
pakTepa. OTCYyTCTBHe YeTKHUX NpeJCTaBJeHUA O COBpPeMEHHOM MUpe APKO OOHaXKaeT ye-
peZila MHUPOBBIX HalMOHAJIbHBbIX, PETMOHAJIBHBIX KpU3ucoB. Hanuuo cutyauus pasioma
KyJbTyp, pebopMupoBaHUs LieHHOCcTed. HabstogaeTcss B3aMMOCBA3b K/IOYEBBIX OCTPbIX
npo6JsieM — 3KOHOMHUYECKUX, 3KOJIOTMYECKUX, COLMAIbHBIX, AeMorpapruiecKux, nepepoc-
IIMX B Ipo06sieMy MapaMeTpOB MUPOINOPAJAKA B LieJiIoM. TexHOTeHHas KyJIbTypa Bbl3BaJsa
U nIpeJionpe/iesinjia KpU3uc He TOJAbKO 3KOJOTUYECKUH, HO U IYXOBHBIM.

B coBpeMeHHOM Mupe MPOU30LLIA U NPOUCXOAAT IJ100albHble U3MEHEHUsI BO BCeX
00J1aCTAX KU3HU — OT NIOBCEMECTHOTO pacCNpocTpaHeHUs WHPOPMALMOHHBIX TEXHOJIOTUN
Y FeHHOM MHXXeHepHUH 10 TpaHCPOpMaLMU KyJIbTYPbl U MOPAJIbHO-3TUYECKUX TPUHIIUIIOB
[1,c. 77].

TakuM 06pa3oM, HeOOXOJUMO CKa3aThb, YTO HCTOPHUKO-COLMOJIOTMYECKHUUM aHaIW3
CUCTeMBI YeJIOBeYeCKHX [eHHOCTeH M0Ka3bIBaeT, YTO OHU NpPeJCTaB/AAT COO0M 6a30BbIN
BHYTPEHHHUU CTep:KeHb O0IeCTBEHHOW KyJIbTYphbl, IepBOHAa4YaJbHOE MpPaBUJIO, IPU3BAH-
Hoe cOaJlaHCMpPOBAaTh U OTPEryJIMpPOBaTh B3aMMOOTHOIIEHUSI MEXAY J0JbMU. lleHHOCTH
ABJIIIOTCA CO3JaHHWEM 4YeJIoBe4eCKON KYJbTYpbl, KOTOPBIE NpeTeprned O00JbLIYI0 TPAHC-
dopmanuio B xo/ie pa3BUTUS YeJ0BEYECKOTr0 0O1eCTBA.

B 6yayuieM, Kak HaM NpeJCTaBJsAEeTCs, pa3BUTHE IIEHHOCTHBIX OPUEHTUPOB LIUBUJIU-
3alMU OyJeT OCYyLeCTBAATbCA B CTOPOHY YBeJIMYEeHUs NPOJOJKUTENbHOCTH KU3HHU YeJ10-
BeKa, ero 6e30MacHOCTH, pacCliMpeHusi YyBCTBA TOJIEPAHTHOCTU M TepnUMOCTH. [id co-
BpPEMEHHBIX JIeMOKPAaTU4YeCKUX FOCYyJapCTB 3TO MOJIOXKUTEJbHBIM 00pa30oM OTpa3vuTCA Ha
pa3BUTHU M MOJIEPHU3ALUU OPraHOB TIOCY/JapCTBEHHOM BJACTU W paclivupeHuu chep
B3aMMO/IeMCTBHUA TOCYyApCTBA C UHCTUTYTaMHU IPaXkJaHCKOTro 0611ecTBa.

CaMoe OCHOBHOE€, cjie/lyeT OTMeTUTh, YTO eCTeCTBEHHO-COLMa/IbHble LIeHHOCTH (co-
OTBETCTBYIOILHE 00blYal, TPAaAULUH, MOPaJbHO-HPABCTBEHHbIEe HOPMBI U Jpyrue Mudo-
JIOTUY€eCKHe PeryJfaTophl) 3apoXkJaJuch C BOSBHUKHOBEHHEM OOLIeCcTBa, 00IeCTBEHHBIX
OTHOLIEHWH. B TO BpeMda 10 MepkKaM TOW 3MOXH CaMOCTOSITEJIBHO CaMH JIIOJHA He MOTJIH
YyIOPAL0YNUTh B NEpPCHeKTHBE 3TH OTHOILEHHUS, HYXJAJUCh B COLUAIbHBIX UHCTUTYTAX,
KOTOpbIe Obl COCOOGCTBOBAIM COXPAHEHHIO YPEryJIMPOBAHHOCTH, CTAOUIBHOCTU YesoBe-
YeCKUX OTHOILUEeHUH MexAy JIIoAbMU. TakuMHU 06pa30BaHUSAMH CTa/IM peJIMTHO3Hble Gop-
MHPOBaHUS, CTPYKTYPbl 10 UEPAPXUH.

M mo Mepe fanbHeMIero pa3BUTHUS PeJUMTMO3HbIX GOPMUPOBAHUU MO BepTHUKAIHU
TaKXe ObLJIa He B CUJIAX MPOAOJIKUThL TaKoe CTabW/IbHOe pasBUTHe counuyma. OoLiecTBo
3aKOHOMEPHO HY/1aJIOCh B IPUHYAUTE/IbHBIX OpraHax B JIMLEe rOCyZapCTBa, ero OpraHos,
KOTOpbI€ ObLJIA CIOCOOHBI COBJAAETh U PYKOBOAUTD M.
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FROM ANCIENT NATURAL AND SOCIAL VALUES
TO THE STATE-LEGAL CIVILIZATION

Annotation. Law and state institutions did not always exist. To reach such a civili-
zational state, these values have evolved for several millennia. About seven thousand
years ago, the first state formations arose in the Middle East. The law acquired its modern
qualitative state, relying on customs, traditions, moral and ethical norms, natural and
moral sources of society. Later they began to be coordinated and elevated to the rank of
religious canons. After a long evolutionary development, socio-human norms were ex-
pressed in law, legislation and other regulatory legal acts of the state. So, modern state
and legal institutions have replaced the ancient social and civilizational values.

Key words: state, person, rights, duties, values, history, religion, personality, indi-
vidual, law, rule of law, basis, society, society, civilization.

“We make up values.
A priori, life has no meaning.
We create meaning for her"

Jean-Paul Sartre

After the birth of ancient civilization, it is logical to assume that the existing rules and
regulations governing the existing social relations have undergone changes. This state of
affairs could not remain unchanged for a long time and, in accordance with the laws of na-
ture, society and dialectics, slowly developed according to the existing level of the state of
productive forces and production relations and social regulators.

It is correctly noted that social norms are determined by the level of development of
the socio-economic system and regulate the behavior of people in society. Determining the
proper or possible human behavior, they are created by collectives of people. The emer-
gence of social norms and their development express the tendency of society towards self-
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maintenance of public order in the process of exchanging material and spiritual benefits.
The objects of exchange act as those values that a person seeks to receive, master, and
therefore exchange relations acquire a normative-value character, and repetitive, stable
connections that arise in the process of exchanging activities become habitual standards of
social behavior [3, p. 254].

The first stage of this development was religion, which was able to concentrate its in-
fluence, being introduced into society. Although initially it is impossible to talk about reli-
gion in the sense in which we are talking about it today, but in the era of the early forma-
tion of human society, it was religion that unconsciously was the catalyst for the develop-
ment of humanistic values that regulate social relations. It laid the foundation for relation-
ships between people, defined the criteria for right and wrong behavior, gave a certain
meaning to human existence, that is, religion was the initial regulator of the prevailing pri-
mitive social relations of that era.

It should also be noted that, of course, religions during this period were not monothe-
istic, and depending on the region and tribal characteristics, they were different due to
their natural, geographic, cultural and traditional factors. In particular, it depended on how
the tribe imagined the perception of the world, the afterlife, earthly existence, as well as the
relationship between them.

With the advent of monotheistic religions, namely modern "traditional” confessions
(Christianity, Islam, Buddhism, Judaism), renewed values have come into the life of society,
connected with the basic human virtues, with the need for their development and educa-
tion in order to save the soul in the afterlife. They are inherently positive moral qualities of
a person's personality.

So, for example, E.E. Rumyantseva notes that the following positive moral qualities
are highlighted in the Holy Gospel that people should develop: kindness as the basis for the
development of all positive qualities, on which love grows; mercy; peacefulness; truthful-
ness; meekness; hard work and active life position of a person; simplicity; modesty; pa-
tience, etc. In our opinion, such qualities as kindness, philanthropy, devotion, common
sense and humanity should be added to this list.

At the same time, the author provides a very simple principle that should be followed
by everyone who wants to be a positive person, to follow the path of moral development -
“in everything you want people to do to you, so do you with them, because this is the law...".
The negative qualities of people are reflected in the Divine commandments, which read:
“do not kill; do not commit adultery; do not steal; do not bear witness; honor father and
mother; and: love your neighbor as yourself". Violation of these commandments is a ma-
nifestation of the negative qualities of a person [4, p. 229].

Also, one of the main innovations of the aforementioned confessions was the intro-
duction into a person's life of orderly family values, as the basis for the emergence of the
state, the presentation of the father as the head of the family, the children of the followers
of its traditions, and also in religious treatises the creation of a family is indicated as a god-
ly and necessary action.

According to S.A. Goryacheva, family values are understood as a set of ideas about the
family that affect the setting of life goals and the organization of interaction in society. They
are divided into three groups:

- values associated with marriage. Interpersonal communication between spouses,
the importance of marriage, their equality or the dominance of one of them;
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- values associated with parenting, with children, with large children, their upbring-
ing and socialization in the family;

- values related to kinship. Mutual assistance, interaction between relatives, the im-
portance of an extended or nuclear family (from lat. “nucleus” - the nucleus; from English -
"nuclear family", which means "married family" a family consisting of a married couple and
children (more often minors who are not married) [2, p. 80-81; 5].

Later, provided that religious treatises began to reduce their influence on the life of
society, and the law and the law, on the contrary, began to prevail, dominate public opinion,
this became a new milestone in the development of social values. The decline in the role of
religious dogmas in society was associated, first of all, with the active offensive develop-
ment of science, the emergence of new technical developments, the development of pro-
duction, the emergence of forms of ownership, an increase in labor productivity, the devel-
opment of ideas of human and civil rights and freedoms.

Ultimately, the factors associated with the development of industrial relations, an in-
crease in labor productivity, a split of society into classes, an increase in the level of under-
standing of the processes taking place, as well as an increase in the role of the individual in
the life of society, gave an active impetus to the emergence of state and law as a phenome-
non of civilization and culture.

In this situation, we are not talking about the fact that the state and law as a whole are
the values of society, but the fact that they began to consolidate the value guidelines of
state and legal phenomena.

Taking into account the aspect that the law to a large extent contains those universal
standards of interaction of individuals that have developed earlier, thus we can say that the
values have not undergone significant transformation. However, it should be noted that the
law, being a manifestation of the will of the state, has a measure of state coercion, and
therefore its implementation is mandatory. But in the case of religious requirements, we do
not always have the opportunity to talk about the existence of such measures.

Currently, in the period of active globalization, a transformation of values is taking
place. And the active driver of these changes is precisely the state and its process of inte-
raction with other countries. This is primarily due to the exchange of rule-making practice,
advanced legislative framework, traditions, values, etc.

As a result, we have the fact that the law, which was formed over 6-7 thousand years,
under the influence of these processes, changes its essence and its attitude to certain aspects of
the life of its citizens. For example, we can cite the attitude to the importance of preserving
human life, coercion to respect the rights and obligations of a person and a citizen.

Based on this, we clearly see that the state and values are practically difficult to sepa-
rate from each other. The state, being a form of organization of society, directly affects so-
ciety through the law acting in it. Thus, we can say that the state and law are the products
of history, suffered by humanity, the result of its experience, trial and error.

Today, human values are also going through the next stage of development. So,
Gilmkhanova A.I. and Faiskhanova A.R. believe that humanity at the beginning of the
XXI century plunged into the phase of a global civilization crisis of a systemic nature. The lack
of a clear understanding of the modern world clearly reveals a series of global national and re-
gional crises. There is a situation where cultures are broken, values are reforming. There is an
interconnection of key acute problems - economic, environmental, social, demographic,
which have grown into a problem of parameters of the world order as a whole. Technogen-
ic culture caused and predetermined a crisis not only ecological, but also spiritual.
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In the modern world, global changes have taken place and are taking place in all areas
of life - from the ubiquitous spread of information technology and genetic engineering to
the transformation of culture and moral and ethical principles [1, p. 77].

So, it must be said that the historical and sociological analysis of the system of human
values shows that they represent the basic inner core of social culture, the initial rule de-
signed to balance and regulate relationships between people. Values are the creation of
human culture, which have undergone a great transformation during the development of
human society.

In the future, it seems to us, the development of value orientations of civilization will
be carried out in the direction of increasing the life expectancy of a person, his security, ex-
panding the sense of tolerance and tolerance. For modern democracies, this will positively
affect the development and modernization of public authorities and the expansion of the
spheres of interaction between the state and civil society institutions.

Most importantly, it should be noted that natural and social values (corresponding
customs, traditions, moral norms and other mythological regulators) arose with the emer-
gence of society and social relations. At that time, according to the standards of that era,
people themselves could not regulate these relations in the future; they needed social insti-
tutions that would help preserve the regulation, stability of human relations between
people. Religious formations, hierarchical structures have become such formations.

And with the further development of religious formations along the vertical, it was al-
so unable to continue such a stable development of society. Society naturally needed coer-
cive organs represented by the state, its organs, which were able to cope with and lead it.
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MMPABOBbBIE U OBIIIECTBEHHO-IIOJIMTUYECKHUE
MPEJNOCHIIKM KOHCTUTYLIIMOHHOM PE®OPMbI 2020 I'0O/IA
B POCCUMCKOM ®EJEPALIUU

AHHOmayus. B Hacmosawell cmambe paccmampusaromcsi KOHCmMmumyyuoHHo-
npasossle U coyuaabHO-noAumu4eckue npedomevu KOMN/AEKCH020 u3meHeHus KoH-
cmumyyuu Poccutickoli ®edepayuu 6 2020 20dy. Ha ocHogse aHaausa pesnesaHmHoU
cmamucmuy4eckol uHgopmayuu u cyuecmsyrowux Hay4yHovlX nodxodos asmop deaa-
em 8b1800 0 C80EBPEMEHHOCMU KOHCMUMYYUOHHOU pehopMbil.

Kaioueevle cnoea: Koncmumyyus P®, koHcmumyyuoHHas pegopma, npago-
8ble NpednocbLIKY, COYUANIbHO-3IKOHOMUYeCcKUe NpednoculiKU.

[Iponieypa BHeceHus usMmeHeHu B Koncruryuuto Poccuiickonn ®epepauuy, no MHe-
HHIO OOJIBIIMHCTBA OT€YeCTBEHHBIX KOHCTUTYLUOHAJIMCTOB, OTHOCUTCS K YUCJIY TPYAHO-
ocyuecTBUMBbIX [3, ¢. 5]. B cT. 134 Kouctutyuuu Poccuiickoit @enepanuu (ganee - Kon-
ctutynus P®) 3akpemnsieHo, YTO NpeJJIOXKeHHs O MONpPaBKaxX U IepecMOTpe MOJIOKEeHUH
Konctutynuu Poccuiickoir @enepanyu MoryT BHOCUTH [Ipe3ugeHT Poccuiickont Penepa-
nuu, CoBet Penepanuu, 'ocynapcrBenHas [lyma, [IpaButenbcTtBo Poccuiickoit ®Penepa-
LJMY, 3aKOHO/JaTeJibHble (IpeJCcTaBUTeJbHbIE) OpraHbl Cy6bekToB Poccuiickont ®epepa-
[IMY, a TaKXKe TpyIna YUCJeHHOCTbI0 He MeHee OJHOU nATou ywieHoB CoBeta Pexpepanuu
unu aenyrtatoB ['ocynapcrBenHol /lymel [1]. Ho 4bto BOJIIO BhIpa)KaloT BbllleyKa3aHHbIE
CyO'beKTBl IPU MHULMALMU NPOLEeSypbl U3MEHEHUs BaKHEWIero IpUAUYEeCcKOro JJ0KY-
MeHTa? PaccMOTpUM NpPUPOAY NMPOUCXOXKAEHUA TOCyJapCTBEHHOM BJIACTH, a TaKXKe I0pH-
JIMYEeCKHUH CMBICJ IPeiCTaBUTEbCTBA.

B 4. 1 ct. 3 KoHcTtuTyniuu P®, HeAByCMbICIEHHO OTMEYaeTCs, YTO HOCUTEJIEM CyBe-
peHUTeTa U eJUHCTBEHHbIM UCTOYHUKOM BJacTU B Poccuiickoit @enepanuu aBiasieTcsa ee
MHOTOHALlMOHAJbHBIA HapoZ. YacTe 2 BbllleyKa3aHHOW HOPMBI, B CBOI O4Yepe/b, yCTa-
HaBJIMBAET, YTO HAPOJ, OCYLIeCTBJISIET CBOIO BJIACTb HEMOCPECTBEHHO, a TaKXe Yepes3 op-
raHbl rOCy/JapCTBEHHOW BJIACTH M OpraHbl MeCTHOro caMoynpasJsieHus [1]. Takum o6pa-
30M, UCXOJS U3 BbICOYAMIIEro NMpPaBOBOro 3Ha4eHUd KOHCTHUTynHH, a Takxke OXBaTa €0
Bcex cdep oOIecTBa U rocylapCTBa, Npe/CTaB/AseTCs BIOJIHE 0O0CHOBAaHHOW HE00X01u-
MOCTb IPUCTAJIbHOTO U3y4YeHUs 0OLECTBEHHOTO MHEHHS 10 JAHHOMY BOINPOCY.

O6paTuMcsd K aKTyaJlbHOW CTAaTUCTUYECKOM HMHPOpMalMU NO JAAHHOM TeMaTHuKe,
npenacTtaBieHHOW GoHAO0M «O0O1LecTBeHHOE MHeHHUe», chuiaMu KoToporo 20 u 21 okTaA6ps
2018 rosa 6611 MpPOBeAEH COLMOJIOTUYECKUN ONMPOC POCCHUSH HA MpeJMeT UX OTHOIIEHUS
K BO3MOXXHbIM M3MeHeHUsM KoHctutynuu P®. MeponpusTiue npoBOAUI0Ch C IpUBJIeYe-
HueM 1500 pecnoHAEHTOB, NMPOXXHBAWIIMX HAa TeppuTopuu 53 cyb6bekToB Poccuiickoi
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denepanuu. 66 % onpolleHHBIX BbICKa3aaoch 3a To, UyTo KoHctutyuuto PO nopa koppek-
THPOBATH B 11€JIOM WJIY, 10 MeHblIel Mepe, B ee yacTu. Emé 20% 6b111 yBepeHbl B 06paT-
HOM, a 14% 3aTpyaHuI0oCh c oTBeToM [10].

[IpencraBasieTcss mpuMedaTesbHbIM NOCJAe40BaTENbHOCTb O0IIECTBEHHOI0 MHEHHUS
no aanHoMy Bonpocy. Tak, 30 Hosi6ps u 1 nekabpsa 2019 roga dongom «O6LECTBEHHOE
MHeHUe» ObLJI MPOBEe/IEH aHAJIOTUYHbIN 10 MacliTabaM U COJlepKaHHUI0 COLMOJIOTUUYECKUN
onpoc. Yxxe 68% mnpuBiiedeHHbIX PECHOHJEHTOB OTBETUJIH, YTO JeHMCTBYIOILYI0 CErO/HSA
KoHctutynuwo PO cnenyet nepecMoTpeTh U/WIM BHECTU B Hee onpaBKu. 17% omnpoiieH-
HbIX B CBOIO OUEpe/ib HE CYMTAIOT LieJ1IeCO00pa3HbIM KaKHUe-I1M60 U3MEeHEeHUs TEKCTa Jlel-
cTByw1Lel pegakunu Koncrurynuu PO [11].

[IpencTaBieHHbIe Bblllle CTATUCTUYECKHE CBeJleHUS Jal0T OCHOBaHMe I0JaraTh, YTO
B 2018 1 2019 roaax npeo6JiaialoliMM CpeJIi POCCUSIH ObLJI0O MHEHHWE O Ha3peBlllel Heob-
X04UMOCTH nepecMoTpa Bced KoHctutyuuu PO unu ee yacrtu. [lpuyeMm, y cofepxkaHus
JIAaHHOT'0 0611leCTBEHHOTO MHEHHS, HabJ/I10/JaeTCsl MO0JIOXKHUTe/bHAsA JMHAMUKA, B TO BpeMs
KaK y NPOTUBOIOJIOXKHOM el MO3ULUH, HAalPOTUB, OoTpULaTesbHas. CyMMUPys [AaHHbIE
NpHUBe/ileHHbIX BbIlIe ONIPOCOB, MOXXHO CZeJIaTh BBIBOJ, O TOM, YTO 10 COCTOSHUIO HA KOHel}
2019 - gayasio 2020 rr., onpolIeHHbIe POCCHMSAHE BYETBEPO Yallle BbICKa3bIBAKTCA 3a BHe-
ceHue B Koncrtutyuuto PO nonpaBok, Hexelu IPOTUB 3TOTO.

CyuiecTBOBaHMEe Hay4YHOMW JMCKYCCUH [0 MOBOAY 1|e1€CO000Pa3HOCTHU BHECEHUS U3-
MeHeHUN B KoHcTutynuwo PO noaTBep:kjaeTcsi MHOXKeCTBOM MNyo6sukauui. [Ipumeua-
TeJIbHbIM (GaKTOM SIBJISIETCSI TO 0OCTOATENBCTBO, YTO OJIHA U3 NMEePBbIX KPUTHUUECKUX Olje-
HOK B aZipec npuHaTod KoHnctutyuuu PO noctynuiia BoBce He OT IpaBOBeAa, a OT BUAHO-
ro yueHoro-uctopuka B.A. HukoHoBa. Tak B cBoell ny6/iMKal Uy B u3anuu «HesaBrucumas
razeta» oT 23 fekabpsa 1993 oH BbieNSET «TPHU KOHCTUTYIHOHHBIE 60MOBI, KOTOpPbIE MO-
T'YT CKOpPO B30pBaThCsA» [6].

[lepBoe 3aMeyaHHe CBA3aHO C MeXaHU3MOM BbIpaxkeHud ['ocypapcTBeHHOU JlyMon
HenoBepus [IpaBuTesnbcTBY PP, a UMeHHO ee BO3MOXXHOCTbI OTPaBJATb BbICIIUN HC-
NOJIHUTEJIbHBIA OpraH CTPaHbl B OTCTaBKy HEOTPaHUYEHHOE KOJIMYECTBO pa3 B TeueHUe
IepBOro roja cBoei paboTel. Bropasg HejopaboTKa CBSi3aHa C MeEXaHU3MOM HM3MeHEHHUSs
KoHnctutynuu P®, koTopylo, 1o ero MHEHUIO, «JIerie OTMEHUTh, YeM BHECTU B Hee MO-
npaBKy». HakoHell, yka3blBaeTcsl, YTO MOPSAAOK U CPOKHU M36paHUs IJ1aBbl TOCyJapCTBa,
onpegensitoTca He camod KoHctutynuei PO, a B cooTBeTcTBywWO1eM (eepalbHOM 3a-
KOHE [6].

B cBor o4depenb, U3BeCTHbIM KOHCTUTyUHOHaNUCT A.M. JlykbsaHOB yxe 18 anpens
1994 ropa ykasbiBaJl Ha HEOOXOJUMOCTb J0OpPAabOTOK pAAa MOJ0XKEHUU NPUHATOU He-
CKOJIbKUMHU MecsiiaMu paHee KoHctutyuuu PO B cBS3U € «IPUCYLIUMU UM HeO0CTaTKaMHU
IOpUIUYECKOM TEXHUKU». B 4aCTHOCTH, OH yKa3blBajl HA KHEICHOCTb U PacClJIbIBYaThIN Xa-
pakTep» npu (GoOpMyJMpPOBKE HOPM, YCTaHABJMBAIOUIUX OCHOBHblE€ KOHCTHUTYLIMOHHO-
paBOBble UHCTUTYTHI [5].

C apyro#u cropoHsbl, O.I'. PyMsiHI|eB, IPUHUMABIIUKA aKTUBHOE y4yacTUe B pa3paboTKe
npoekta KoHctutynuu PO B kadyecTBe OTBeTCTBeHHOro cekpetapsd KoHCTHUTYLMOHHOU
koMuccuu Cbe3ga HapoaHbiX AenyTaToB PCOCP, yrke yepes roj nocsjie ee NpuHSATHUS TaK-
»Ke BbICKA3bIBaJIC O HEOOXOAMMOCTHU ee JajbHellel npopaboTku. OH, B 4aCTHOCTH, OT-
MeyaJl He06X0JUMOCTb OTPaXKeHHs B HEW OCHOB OOJ/)KETHOTO Npoliecca B COOTBETCTBYIO-
el rinaBe «PUHAHCHI U OI0/KET», pAMOK OpraHU3aluy roCcyapCTBEHHOW BJIACTH B Cy0'b-
ektax Poccuiickorn ®efepanuy, a Takke rapaHTUA COXpPaHEHUS U Pa3BUTUS KJIKOYEBBIX
MHCTUTYTOB I'PaXJaHCKOro o6uiecTBa [7].
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B nosHoM Mepe 060CHOBaHHOW NpeACTaB/sAETCA NMO3ULUs BeyIllero 0Te4eCTBEeHHO-
ro KoHcrutyyguoHanucra C.A. ABakbsHa, yKa3aBIlero Ha TO, YTO «OCHOBAHUA JJid pe-
dbopmupoBanusa KoHcTUTy1 MM ecTb». B nmepBylo ouepesib, OH OTMe4yaeT HEKOTOPYIO MPo-
TUBOPEYUBOCTb BKJIIOUYEHUS B IJ1aBy 7, NOCBALLEHHYIO JeATeJbHOCTHU CyleOHOM BJIACTH,
cT. 129, persiaMeHTUpPYIOLLEN 1eATEJbHOCTb OPraHOB NIPOKYypaTyphl. Tak, 10 ero MHEHUIO,
«CYUTATh NPOKYpPaTypy YacTbIO CyZleOHOM BJIACTH HeJib351 XOTS Obl IOTOMY, YTO OHA HUKa-
KUX QYHKIAU IPABOCYAUS OCYLeCTBAATh He BIIpaBe».

Taxke, oTMe4yaeTcsl Hey/JOBJIE€TBOPUTEJIbHOE COOTHOLIEHHE TIOJTHOMOYMH 3aKOHO/a-
TeJIbHOW W HCNOJHUTEeJbHOW BiaacTU. ['ocymapcTtBeHHasa /Jlyma, o ero yo6exJeHUIo,
«JIWIIEeHa BCAKOro BAMAHUA Ha [IpaBuTenbcTBo. OHa JaeT coryiacMe Ha Ha3HayeHHe
suuib [Ipencenarensa [IpaBuTenbcTBa, XOTA MOIJIO Obl OBITH 1€1€CO00PA3HBIM C ee COo-
rJlacMs Ha3HaudaThb Takxe 3aMecTuTesien llpencenatesnsa IlpaBUTesbCTBa U KIHOYEBbIX
MUHUCTPOBY.

B-TpeTbhUX, OH yKa3blBaeT Ha YS3BUMOCTb KOHTPOJIbHBIX QYHKIUU ['ocysapcTBeH-
HOH /lyMbl, KOTOpasd, He BeIpaxas AoBepue [IpaButenbcTBY PO, prcKyeT CTOJKHYThCA CO
CBOUM POCILYCKOM.

Hakonen, oH UMeHyeT TaKTH4YeCKUM IpocyeTOM co3zaTteserd Koncrutyuun PO ot
dakKT, 4TO, BK/IIOYMB B Hee IJIaBy 0 MECTHOM CaMOyIpaBJIeHUH, OHU «He Janu B KoHcTHTy-
IJMU IJIaBbl 00 OpraHax rocyJapCTBEHHOH BJIaCTU Cy6beKTOB P®». KoHeuyHO, BBITIALUT
JIeMOKPaTUYHO HOpMa O TOM, YTO CyO'beKTbl CaMU ONpeJe/sIl0T CBOK CUCTEMY OpPraHOB
roCy/JapCTBEHHOM BJIACTU B COOTBETCTBUHM C OCHOBAaMHU KOHCTUTYLIMOHHOI'O CTPOS U 00-
IIMMU NIPUHLUUIIAMUA OPraHU3al Uy NpeJCTaBUTEJbHbIX U UCIIOJHUTE/bHbIX OPraHOB IO-
CyZlapCTBEHHOM BJIACTH, YCTAHOBJIEHHBIMU (eJiepasibHbIM 3aKOHOM. Ho HemoHATHO, mo-
yeMy B QeJilepa/ibHOM 3aKOHEe 3THU NMPUHIMUIIBI 3aKPENJISATh MOXKHO, a B caMod KoHcTUTy-
uuu PO - Henbsda. «Eciu cuuTaTth 3TO nposBieHHeM deepasu3Ma U AeMOKpPATHUU — 3TO
onHO fesno. Ho MOXXHO BeJjb 3TO Ha3BaTb U pa3HO60eM, KOTOPBIM OTHIO[b He ABJSAETCH
yepTo#l peslepaTUBHOTO rocyfapcTBa» [2, c. 216-217].

Takxe, BUAUTCA 060CHOBAaHHBIM 3aMevyaHue, BbickazaHHoe O.E. Kyradpuubim u E.N. Kos-
JIOBOM 00 yTOYHEHUU NPUPO/bI IPE3UAEHTCKON BaacTh. OTMevaeTcs, 4TO coryacHo cT. 10
Koncrutynuu PO, rocyapcTBeHHas BjacTh B Poccuu ocyiiecTBiisieTcsl Ha OCHOBe pas/je-
JIeHUs Ha 3aKOHO/IaTeJIbHY0, UCIIOJIHUTEbHYIO U cyAebHyto. OgHako, B cT. 11 KoHcTUTy-
nuu PO rosopuTcs, 4TO rocyiapCcTBeHHyI0 BaacTbh B Poccuu ocyuectBasaoT [IpesueHr,
®epnepanbHoe Cobpanue, [IpaButenbcTBO U cyabl. CiefoBaTenbHo, yyactue [IpesngeHTta
B OCYIeCTBJIEHUU TOCYyJapCTBEHHOM BJIACTU NpeANoJaraeT BK/IOYEHUEe ero B OJHY U3
9THUX BeTBeW. B 3TOM CBA3H, OHU AONMYCKAIOT, YTO pedb MOrJa 66l UATHU O ero BKJIKYEHUHU
B CUCTEMY UCIIOJTHUTEJIbHOU BJIACTH.

OpHako, corsacHo cT. 110 Konctutyuuu PO, ucnosHuTenbHy0 BaacTb Poccuu ocy-
mectBaseT [IpaButenbcTBo PO, yTo 03Havaer, yto [IpesnpeHT PO cTouT BHE 3TOM BETBU
BjaacTu. OTCl0/jla BO3HUKaeT HeOOXOAHWMOCTb «IW60 oTpaxkeHus B KoHcTuTynuu camo-
CTOSAATEJbHOM NPe3U/IeHTCKOM BJIACTH, JIMOO ollpesie/ieHUs] KOHKpeTHOoro noJsoxeHue Ilpe-
3U/leHTa B CUCTeME CyILEeCTBYIOIIUX TpeX BeTBel BjaacTu» [4, c. 326].

Hay4Hasa aucKyccus o He06X0JUMOCTHA BHECEHUS U3MEHEHUH B JielcTByoLy0 KoH-
ctutynuoo PO He yTuxana U B nocaefHue roapl. CBUAETENbCTBOM TOMY MOXET CIY>KUTb,
Hay4YHO-NpakTuyeckass koHpepeHnusa «25 set KoHcTuTyuuu Poccuu: onbIT peannsanuu
W MepCrneKTUBbI PAa3BUTHSI», COCTOsIBIIAsACA B Jekabpe 2018 roga B MockoBCKOM mapJia-
MEHTCKOM ILieHTpe. B 06CyKJjeHUH BO3MOXXHOCTEM Ja/IbHEHIIero COBeplIeHCTBOBAHUA
KOHCTUTYIIMUM NPUHAIN yYacTHe BUAHbIE KOHCTUTYLIMOHA/IUCTBI.
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Hanpumep, B.A. BuHorpazjoB nouepKHyJ1 CylleCTBOBaHHE PAa3HbIX TOUYEK 3pEeHUS 10
NOBOAY MEPCIEKTUB Jla/ibHellero coBepiieHcTBoBaHusi Konctutyuuu PO, Tak Kak oHa
«siBJIsieTCs 6a30M /i Hallero 3aKOHOJATesbCTBa MO BceM oTpacjsM. OHa 3aTparuBaeT
NpaKTUYECKU Bce chepbl KU3HU TpaxKJaH, ABJISIeTC MasgKOM JJs Pa3BUTHUS 3aKOHOJa-
TeJIbCTBA, U CaMOe I'JIaBHOE — OHA XKUBOM JOKYMeHT» [9].

[Ipomsio y>ke 60Jiee yeTBEPTH BeKa C MOMeHTa NpUHATUA JelcTByolel KoHncrury-
nuu PO. [lpuxoauTca KOHCTAaTUPOBATh, YTO pa3paboTKa ee NMPOeKTa Besachb B YCJIOBHUAX
HOJINTUYECKOT0 U 3KOHOMHUYECKOTO KPU3UCOB, IpeJionpeie/IMBIINX U3BECTHYIO JIOJII0 He-
COBEpILEHCTBA psjia ee MoJoXKeHUU. Tak, Mo NpUYUHE OOLINUPHBIX 3IKOHOMUYECKUX TPYA-
HOCTEW, HallpuMep, He NMPeJCTaBJAJI0Ch BO3MOXHBIM NIPelyCMOTPETh Pa3BepHYThIN pAL
COLlMa/IbHBIX FapaHTUH.

C Tex mop 3HAYMUTEJbHO CTAaOU/IM3UpPOBaIaCh CUTyalluss B 3KOHOMUYECKOU U COLU-
aJbHOU cdepax, YTO 3aKOHOMEPHO aKTUBU3HWPOBAJIO 06LIeCTBEHHbIN 3apoC Ha IpUBe/Jie-
HUe 1eJIoT0 psifia KOHCTUTYLMOHHBIX HOPM B COOTBETCTBUE C TPeGOBAaHUSIMHU U3MEHUB-
IIMXCS MOJUTUKO-NIPAaBbIX peanil. ITO 06CTOATENbCTBO NOATBEPXKAAETCS, KaK JaHHbIMU
COLIMOJIOTUYECKUX OMPOCOB, TaK U MaTepuajaMy OOIIMPHOW HAy4YHOU JUCKyCCUEN, OTMe-
THUBILEHN LeJblil psi/i KOHCTUTYLUOHHBIX HeJOCTaTKOB. OlHUM U3 MOJ00HbIX Tpe6GOBaHUHI
BpPEMEHU MOXXHO Ha3BaThb KOMILJIEKC NMPOJABUHYTHIX Mep MO COLUAJIbHON MOAJEpPKKe He-
3allUIEHHBIX CJI0€B HaceJleHUs], BKJIIYAIIUK, TOMUMO MPOYero, 06s3aTebHY0 UHEK-
Cal M0 NEHCHU U yCTAaHOBJIEHUE 3HAaYeHHUS IPOKUTOYHOTO MUHUMYyMaA.

MO>HO C yA0BJI€TBOPEHUEM OTMETHUTb, UTO 15 aHBapsa 2020 roga IlpesaugeHTt Poc-
curickont ®enepauuu B.B. [lyTun obpaTtuicsa co ceouM ExerogueiM [locnanvem k ®epe-
panbHOMy Cobpanuro Poccuiickonn ®enepanuv U WHULMUAPOBAJ Ha3peBUIYIO pedopMy
Konctutynuu PO [8]. Pepopma BrosiHe corJiacyeTcsi C BOSHUKIIUMH B 00111eCTBe MOTPe6-
HOCTSIMU U MMeeT BCe OCHOBAHUSA [JIl JOCTUKEHUSI NO3UTUBHOIO 3¢ deKTa B JJOJTrOCpOY-
HOM MEepCIeKTHUBE.
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The procedure for amending the Constitution of the Russian Federation, in the opin-
ion of the majority of domestic constitutionalists, is among the difficult to implement [3,
p. 5]. The Constitution of the Russian Federation itself (hereinafter referred to as the Con-
stitution) authorizes a number of public authorities, as well as a group of at least one fifth
of the members of the Federation Council or deputies of the State Duma, to submit propos-
als for amendments and revision of the current Constitution [1]. But whose will the afore-
mentioned entities express when initiating the procedure for changing the most important
legal document? Let's turn to the nature of the origin of state power, as well as to the legal
meaning of representation.

Part 1 of Article 3 of the Constitution clearly states that the bearer of sovereignty and
the only source of power in the Russian Federation is its multinational people. Part 2 of the
above norm, in turn, establishes that the people exercise their power directly, as well as
through state and local government bodies. Thus, proceeding from the highest legal signifi-
cance of the Constitution, as well as its coverage of all spheres of society and the state, it
seems quite justified the need for a close study of public opinion on this issue. Let's turn to
the current statistics on this topic.

The information sought was provided by the Public Opinion Foundation, which con-
ducted a sociological survey of Russians on October 20 and 21, 2018 regarding their atti-
tude to possible changes to the Constitution. The event was held with the involvement of
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1,500 respondents living in 53 constituent entities of the Russian Federation. 66 percent of
the respondents said that it is time to amend the Constitution as a whole, or at least in part.
Another 20 percent are sure of the opposite, and 14 percent found it difficult to answer [10].

The consistency of public opinion on this issue is remarkable. So, on November 30
and December 1, 2019, the Public Opinion Foundation conducted a sociological survey
similar in scope and content. Already 68 percent of the attracted respondents answered
that the current Constitution should be revised and / or amended. 17 percent of the re-
spondents, in turn, do not consider it expedient to make any changes to the text of the cur-
rent version of the Constitution [11].

The statistical information presented above suggests that in 2018 and 2019, the pre-
vailing opinion among Russians was that there was an urgent need to revise the entire
Constitution or part of it. Moreover, this public opinion has a positive dynamic, while the
opposite position has a negative one. Summarizing the data of the above polls, we can con-
clude that as of the end of 2019 - the beginning of 2020, the Russians surveyed are four
times more likely to support the introduction of amendments to the Constitution than
against it.

The existence of a scientific discussion about the advisability of amending the Consti-
tution is confirmed by many publications. A remarkable fact is the fact that one of the first
critical assessments of the adopted Constitution came not at all from a lawyer, but from
a prominent scientist-historian V.A. Nikonov. So, in his publication in the newspaper
«Nezavisimaya Gazeta» on December 23, 1993, he singles out «three constitutional bombs
that may soon explode» [6].

The first remark is related to the mechanism of the State Duma's expression of no
confidence in the Government, namely its ability to poison the country's highest executive
body to resign an unlimited number of times during the first year of its work. The second
flaw is related to the mechanism for changing the Constitution, which, in his opinion, «is
easier to abolish than to amend it». Finally, it is indicated that the procedure and terms for
the election of the head of state are determined not by the Constitution itself, but in the
corresponding federal law [6].

In turn, the well-known constitutionalist A.I. Lukyanov already on April 18, 1994
pointed out the need to revise a number of provisions of the Constitution adopted a few
months earlier in connection with the «inherent shortcomings of legal technology». In par-
ticular, he pointed to the «ambiguity and vague nature» in the formulation of the norms
that establish the basic constitutional and legal institutions [5].

On the other hand, 0.G. Rumyantsev, who took an active part in the development of
the draft Constitution as the Executive Secretary of the Constitutional Commission of the
Congress of People's Deputies of the RSFSR, a year after its adoption, also spoke about the
need for its further development. In particular, he noted the need to reflect in it the founda-
tions of the budgetary process in the corresponding chapter «Finance and Budget», the frame-
work for organizing state power in the constituent entities of the Russian Federation, as well as
guarantees for the preservation and development of key civil society institutions [7].

The position of the leading domestic constitutionalist S.A. Avakyan, who pointed out
that «there are grounds for reforming the Constitution», seems to be fully justified. First of
all, he notes some inconsistency in the inclusion in the 7th constitutional chapter devoted
to the activities of the judiciary, Article 129, which regulates the activities of the prosecu-
tor's office. So, in his opinion, «the prosecutor's office cannot be considered a part of the
judicial power, if only because it has no right to exercise any functions of justice».

161



Teopus rocyaapcTsa u npasa

Also, there is an unsatisfactory balance of powers of the legislative and executive
branches. The State Duma, in his opinion, «is devoid of any influence on the Government.
She agrees to appoint only the Prime Minister, although it might be advisable, with her con-
sent, to appoint also Deputy Prime Ministers and key ministers».

Thirdly, he points to the vulnerability of the control functions of the State Duma,
which, by not expressing confidence in the Government, risks facing its dissolution.

Finally, he refers to the fact that, having included a chapter on local self-government,
in the Constitution, they did not give a chapter on state power bodies of the constituent en-
tities of the Russian Federation as a tactical mistake of the creators of the Constitution.
Of course, the norm that the subjects themselves determine their system of state power
bodies in accordance with the foundations of the constitutional system and the general
principles of organization of representative and executive bodies of state power estab-
lished by federal law looks democratic. But it is not clear why these principles can be en-
shrined in federal law, but not in the Constitution itself. «If we consider this to be a mani-
festation of federalism and democracy, this is one thing. But you can also call it inconsis-
tency, which is by no means a feature of a federal state» [2; p. 216-217].

Also, the remark made by 0.Y. Kutafin and E.I. Kozlova about clarifying the nature of
presidential power seems to be justified. It is noted that according to Article 10 of the Con-
stitution, state power in Russia is exercised on the basis of division into legislative, execu-
tive and judicial. However, Article 11 of the Constitution states that state power in Russia is
exercised by the President, the Federal Assembly, the Government and the courts. Conse-
quently, the President's participation in the exercise of state power presupposes his inclu-
sion in one of these branches. In this regard, they admit that we could talk about its inclu-
sion in the system of executive power. However, according to Article 110 of the Constitu-
tion, the executive power of Russia is exercised by the Government, which means that the
President is outside this branch of government. Hence the need arises «either to reflect in the
Constitution the independent presidential power, or to determine specifically the position of
the President in the system of the existing three branches of government» [4, p. 326].

Scientific discussion on the need to amend the current Constitution has not subsided
in recent years. This is evidenced by the scientific and practical conference «25 years of the
Russian Constitution: implementation experience and development prospects», which took
place in December 2018 at the Moscow Parliamentary Center. Prominent constitutionalists
took part in the discussion of the possibilities for further improving the Constitution. For
example, V.A. Vinogradov emphasized the existence of different points of view regarding
the prospects for further improvement of the Constitution, since it «is the basis for our leg-
islation in all areas ... It affects almost all spheres of life of citizens, is a beacon for the de-
velopment of legislation, and most importantly, it is a living document» [9].

More than a quarter of a century has passed since the adoption of the current Consti-
tution. We have to admit that the development of its project was carried out in conditions
of political and economic crises, which predetermined a certain degree of imperfection of
a number of its provisions. So, due to extensive economic difficulties, for example, it was
not possible to provide for an extensive range of social guarantees.

Since then, the situation in the economic and social spheres has significantly stabi-
lized, which naturally intensified the public demand for bringing a number of constitutional
norms into line with the requirements of the changed political-right realities. This circum-
stance is confirmed both by the data of opinion polls and by the materials of an extensive
scientific discussion, which noted a number of constitutional shortcomings. One of such re-
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quirements of the time can be called a complex of advanced measures for social support of
vulnerable groups of the population, including, among other things, mandatory indexation
of pensions and the establishment of the value of the subsistence minimum.

It can be noted with satisfaction that on January 15, 2020, President of the Russian
Federation Vladimir Vladimirovich Putin addressed his Annual Address to the Federal As-
sembly of the Russian Federation and initiated the overdue reform of the Constitution [8].
The reform is consistent with the needs that have arisen in society and has every reason to
have a positive effect in the long term.
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OCHOBAHMUA AJ14 OTPAHUYEHUA
KOHCTUTYILUOHHBIX ITPAB YE/IOBEKA
U TPAXKAAHUHA B LIEJIAX OBECIIEYEHUA BE3OIIACHOCTH

AHHOmMayua. B cmambe npogodumcs HaQyuHbll aHAIU3 MeopemuKo-npagoeoli
npupodsl 0CHOBAHUU 0151 02pAHUYEHUS KOHCMUMYYUOHHbIX NPA8 Ye/08eKa U 2padic-
daHuHa e Poccuu e yensx obecheueHusi 6e3onacHocmu. Bonpocwl 6e3onacHocmu
U npas ves08eka umMerwm 2/y60KyH 83AUMOCB53b, NOCKO/IbKY Npakmu4ecku Jo6bie
Mepbl N0 obecheveHuto 6ezonacHocmu (Hanpumep, npoyedypa docmompa 8 a3aponop-
my) mak uau uHave «<HACMyndawomy» Ha npasa 4yes08ekd. B amoli cesi3u, npobiema oe-
paHuUYeHUll KOHCMUMYYUOHHbIX NPA8 Ye/08eKa 8 YessiX obecneyeHus1 6e30nacHocmu
ocmaemcsi akmyaJ/abHoU 0151 poccutlickoll lopudu4eckoll HayKu, 8 mom vuc/e 8 ceeme
ozpaHuveruli, 6800UMbIX 8 Ye/s1X npomusgodelicmaus pacnpocmpaHeHus KOpoHA8U-
pycHoll uHgeKkyuu.

Kaioueevle cao0ea: npasa ueso8eka; 6€30nacHOCMb;, KOHCMUMYYUOHHble Npa-
8a; ozpaHuveHue npas; Koncmumyyus.

[Ipo6sieMa orpaHUYeHUs1 KOHCTUTYLMOHHBIX IIpaB 4eJioBeKa B LiesIfAX obecrneyeHUs
6e30N1aCHOCTU TPaJUIMOHHO BOJIHYeT y4YeHBbIX IOPUCTOB, MOCKOJIbKY OCHOBBIBAaeTCH Ha
TOHKOM 0aJlaHCe MHTEPEeCcOB JIMYHOCTU U rocyaapcrsa. [lonck Takoro 6ajaHca B NpaBo-
IPUMEHUTEJbHOM MPaKTHUKE J0JKEH CONPOBOXAAThCA, IPeX/e BCero, NpoBeJleHueM Teo-
peTHKO-NPaBOBOI'0 UCCJIeJOBAHUS.

Tema gaHHOrO Mccej0BaHUS CTajla 0COOEHHO aKTya/ibHa B CBA3U C IPUMEHSEMbIMU
psSJOM TOCyAapcTB, B TOM 4ucje U Poccueill, orpaHUYeHUSIMU KOHCTUTYIIMOHHBIX NpPaB
B CBfI3U C paclpocTpaHeHHeM KopoHaBUpycHOU HHbekunueir (COVID-19). Pax HayyHbIX
MCCeJOBAaHUM NOCBSAIEH 3aKOHHOCTU UJIM HE3aKOHHOCTH 3TUX OTPaHUYEHUU U COOTBET-
cTBUs ux 6ykBe Koncrutyuuu Poccuiickoit @egepanuu [10; 13].

OcHOBY MpaBOBOM KOHCTPYKIUM OTPaHUYEHUS] KOHCTUTYLIMOHHBIX MpPaB 4yes0BeKa
ycTaHaBJMBaeT Bceobias aekaapanus npaB yesoBeka OOH, koTopas B craTbe 29 3akpe-
IJISIET, YTO «IIPU OCYILECTBJIEHUH CBOMX MPaB U CBOOO/ KaXK/AbIM YeJ0BEK L0/ KEeH MO Bep-
raTbCs TOJIbKO TAaKUMM OrPaHUYEHUSIM, KaKHe YCTAaHOBJIEHbl 3aKOHOM HCKJIIYUTEIbHO
C 1eJIbI0 0b6ecrneyeHurs J0/KHOTO MPU3HAHUS M yBaXKeHHUS MpaB UM CBOOOJ, IPyTUX U Y/A0B-
JIETBOPEHHUS CIpaBeJJIUBbIX TpPeOOBaHUMW MoOpasy, OOLeCTBEHHOr0 NopsjKa U 00Iero
6J1aroCOCTOSIHUSA B IeMOKpaTUYECKOM 0b11ecTBe» [2].

[lyTeM TOJKOBaHUS JAHHOUW CTaTbU JOKYMEHTA MOXHO BbIJIeJIUTh JiBa TJIAaBHBIX
KpUTEpHUS ISl JIeraJIbHOT'O OTPaHUYeHHUs NpaB yesoBeKa — 1) ycTaHOBJEHHUE OrpaHuye-
HUM 3aKOHOM U 2) UCKJIIOUYUTEJIbHASA 1jeJib OrpaHU4YeHu. UHbIMU c0BaMU - popMasibHOE
Y MaTepuaJibHOe OCHOBaHUS. [Ipyu 3TOM ycTaHOBJIEHHas JAeKIapalUen 1ie/ib OTpaHUYeHUN —
TpebGOBaHUSI MOpaJsIv, OOIECTBEHHOT0 MOPsS/AKa U 0061Iero 6J1aroCOCTOSIHUSI MOXET ObIThb
NoJBEPrHyTa pa3yMHOM KPUTHKe U3-3a ee pasMbITOr0 COJEpKaHHUsA, a TaKKe UTHOPUPO-
BaHUSA ropasfo 6oJsiee BaXXHBIX CTOPOH OOIEeCTBEHHOM U3HHU. Tak, obecrnedyeHue 6e30-

* Azvikees Cepeetl Hukonaesuy, cynbsi CapaTOBCKOro 06JIaCTHOTO Cy/a, aCHUPAHT Kadeapbl KOHCTUTY-
IIJMOHHOT'0 ¥ MYHMIIMIA/JbHOr0 npaBa CpeJHepycCKOro MHCTUTYTA ynpasieHus (¢uauan) Poccuiickoit aka-
JleMHU HapOJHOTO XO03fIiCTBa U rocyfapcTBeHHON cayx6bl npu Ilpesugente Poccuiickoit ®efepanuu
(r. Open). E-mail: sergei_bgs@mail.ru
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NAaCHOCTH, KaK OJJHOM U3 BaXXHEUIIMX U 6eCCIIOPHBIX LIeHHOCTe! JJis YeJ0BeKa, KaK yCJio-
BUe [/l OTpaHUYEHUS MPaB B JeK/Japalyy, K COXKaJleHHUIo, He paccMaTpuBaeTcs. [lymaeT-
Cdl, 4YTO JeK/JapalMd MOXHO «IPOCTUTb» 3TO YNYIleHWE, YYUTbIBAsA T€ HENPOCThIE YCJIO-
BUS], B KOTOPBIX OHa NPUHMMaJlacb, ee OrPOMHYH OOIECTBEHHO-NOJUTUYECKYID POJib
B 1[eJIOM, U, HAKOHELl, IOCKOJIbKY B CTPOTOM CMbIC/Ie OHA He SIBJISIeTCA UCTOYHUKOM MeX-
JlyHAapO/IHOT O MPaBa, a HOCUT, CKOpee, MOpPaIbHO-NOJUTUYECKUI XapaKTep.

[lo TOM ke mprUYrHe BpSAJ JIU MOKHO corJiacuTbhcs ¢ B.M. MasiMHOBCKOM, YTO IJIaBHOU
1|eJIbI0 OTPAaHUY€eHHUU SIBJISIETCS OXpaHa OCHOBHBIX LIEHHOCTEN B 0011eCTBE, K KOTOPBIM OT-
HOCSITCSl KM3Hb, CB000/A, AOCTOUHCTBO [14, c. 30], yuuThiBasi MTHOpHUpPOBaHUE el 6e30-
IACHOCTH, KaK He MeHee BaXKHOU LIeHHOCTH /Ji/1s1 YeJloBeKa Y 001ecTBa.

BoJsiee KOppeKTHO JaHHOE MOJIOXKEHHWE MPONUCAHO B OJJHOM M3 OCHOBHbBIX UCTOYHU-
KOB MEXJYHapoJHOro npaBa - Mex/yHapoJHOM MaKTe O FPaKJAHCKUX U MOJUTUYECKUX
IpaBax: «IpaBa He MOTYT ObITb 0O'bEKTOM HHMKAaKUX OIPaHUYEHUH, KPOMe TeX, KOTOpble
npelyCMOTPeHbl 3aKOHOM, HEOOXOAMMbI JJisi OXpaHbl FOCYyJJapCTBEHHON 6€30MacHOCTH,
0011leCTBEHHOTO MOPSAJKA, 340POBbs UM HPAaBCTBEHHOCTU HaceJIEeHUs1 UJIU NIPpaB U CBOOO/
Apyrux» [3].

JerictByromas Koncrutyuus Poccuiickoit @efiepanuu B €T. 55 BocnpuHsIa JaHHYIO
$OpMyIMPOBKY JIMIIb C HEOOJBIIMMU KOPPEKTUPOBKAMH, JOMyCKasg OrpaHUYeHue NpaB
YyeJIOBEKA M TpaXkJlaHUHA e/iepasibHbIM 3aKOHOM B IIeJISIX «3alUThl OCHOB KOHCTUTYLU-
OHHOTO CTPOS, HDAaBCTBEHHOCTH, 3/10POBbS, IpaB U 3aKOHHbIX UHTEPECOB APYTUX JIUL,
obecrneyeHHsA 0OOPOHBI CTPaHbl U 6€30MacHOCTHU rocyaapcrBa» [1]. /laHHbIe KOHCTUTY-
[UOHHbIE MOJIOXKEHUSI COXPAaHUJIU yCTAaHOBJEHHbIEe MeXJyHAapOJHbBIMU HOpPMaMH /Ba
OCHOBaHHUA JJi OTpaHHWYeHUs NpaB U cBOOOA - dopMasbHOe (OrpaHUYEHHE LO0JIKHO
ObITh NpeAyCMOTpPeHO PesiepabHbIM 3aKOHOM) U MaTepHuasibHOe (OrpaHUYeHUEe J0JIK-
HO MpecJieloBaTh ONpeJeJIeHHYIO IjeJib U3 YUCJIa TeX, KOTOpble YIOMUHAKTCA B CT. 55
KoHcTuTyuumn).

3apybexxHble UCCIe[0BaTeJM OTMEYalT, UYTO BCe MOCTKOMMYHHUCTUYECKHE KOHCTHU-
Tyuuu B lleHTpanbHol U BoctouHoi EBpone BbiOpasyM B 3TOM OTHOLIEHUHW KOHTUHEH-
TaJIbHYI0 €BPONENCKYI0 MOZesib, B KOTOPOUW MOJIOKEHUS 0 KOHCTUTYIIMOHHBIX NIpaBaxX Co-
IPOBOXKJAIOTCA WHCTPYKLUMAMU OTHOCUTEJNbHO KOHCTUTYLMOHHO pas3pelleHHbIX OCHOBa-
HUM 1715 orpaHUYeHus npas [17, c. 383].

HeobxoayMo 0TMETHTD, YTO B 3alla/JHOM HAyYHOU JIUTepaType CylleCTByeT MHEHUE,
COrJIaCHO KOTOPOMY OrpaHUYeHHe MpaB U CBOOOJ B MPUHLMIIE HEJOMyCcTUMO. Tak, mo
MHEHHUI0 U3BECTHOTO KaHaJCKOro ucropuka M. UrHaTbeBa, He CylleCTBYeT BECKHUX OCHO-
BaHUU JIJis1 OTMEHBI MIpaB YeJioBeKa 0 CO0OpaKeHUsAM HallMOHaJbHOM 0e30MacHOCTH, BO-
€HHOUM He06XO0JUMOCTH WUJIM 0CaJIHOT'O U Upe3BbIlYalHOTO0 noJioxkeHus [18, c. 297]. C Tako
NO3HUIMEN CJI0KHO COTJIAaCUThCS, TaK KaK 06ecrnedruTh 6e30MacHOCTh 001 ecTBa U rocyaap-
CTBa MpPaKTHYeCKH HEBO3MOXXHO, He OTPAaHUYMB MPU 3TOM Te€M CaMbIM IpaBa U CBOOO/bI
TOT0 WUJIK UHOTO0 YesioBeKa. B kauecTBe 3jieMeHTapHOIr0 NpUMepa, pa3pyllalero JaHHY0
KOHLENL[1I0, MOXKHO CMO/ZIeJIMPOBATh CUTYAlUI0, TP KOTOPOH COTPYAHUKH CIELCAYKO He
MOTYT apecTOBaTb TEPPOPHUCTA, TaK KaK OH HAXOJUTCS B CBOEM JIOME, a €r0 NMPaBoO Ha He-
NPUKOCHOBEHHOCTD »KMJIMLIA BbIle BOIPOCOB HAllMOHAJIbHOM 6€30MacHOCTH. JTO TOBOPUT
0 TOM, YUTO B IIpaBa 4YeJIOBeKa He TOJIbKO MOTYT, HO U JJOJXKHBI OBITh OTPaHUYEHBI B CTPOTO
perjlaMeHTUPOBAaHHbIX CTaHJAPTaMM INpaB 4yeJIOBeKa CJy4dasxX U MpU COOJII0/IeHUU Heob-
XOJIMMBIX YCJIOBHM.

AHanus ycioBUN JJi OTpaHAYEHUs] KOHCTUTYLMOHHBIX NpaB U CBOOOJ B LesfiX
obecrnieyeHUs1 6€30NACHOCTH, 3aKpelyieHHbIX B CT. 55 KoHctutyuuu Poccum (4. 3) [1], He-
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006X0JMMO HayaTb C HAYYHOTO TOJIKOBAHHS CJIOBOCOYETAaHUS «0becrnedeHUs] 0OOpPOHBI
CTpaHbl U 6€30MaCHOCTU rOCyAapCTBax.

CerofiHs B HAy4YHOU JIMTepaType U HOPMAaTHUBHBIX IPABOBbIX aKTaX yTBEPAUJICSA NO/-
XO0JI, COTJIaCHO KOTOpPOMY 060011aronias KaTeropys «HaljMoOHa/JlbHasi 6€30MacHOCTb» BKJIIO-
yaeT B ceb6s1 000pOHY CTpaHbl U BCe BU/Ibl 6€30MacHOCTH (061eCTBEHHYIO, FOCY/1apCTBEH-
HY!0, 9KOHOMUYECKYI0, 9KOJIOTUYECKYI0, TPAHCIOPTHYIO U T.M.). OJHAKO HA MOMEHT MpHU-
HATUa Konctutyuuu Poccurickort @enepanu KaTeropus «HallMOHa/IbHasA 6€30MacHOCTbY
ellle IOKa He Obljla BBeJleHa B Halllel CTpaHe B HAYYHBIN U MOJUTUYECKUN 060pPOTHI U, KaK
CJ1e/ICTBYE, He UMeJia 3aKpelJieHUs1 B 0QUIMaTbHbIX JOKYMEHTAX.

YuuTbiBas crpaBeJiIMBoe MeTojo/ioruyeckoe 3aMmeuanue /[.A. KepuMoBa o HeE06Xo-
JIUMOCTH COOJIIOJI€HUSA JIOTUYECKOTO U UCTOPUUYECKOTO B MCCIeJ0BaHUH JII0O0TO IPaBOBO-
ro oobekTa [12, c. 112], nocTapaemMcsi NPOBECTH JIOTUUECKOE TOJIKOBaHME KOHCTUTYLUOH-
HbIX OCHOB 6€30MaCHOCTU CKBO3b MPU3MY UCTOPUUYECKOTO PAa3BUTHUSI HOPMATUBHBIX MOJIO-
»KEHUH 0 HaIlMOHAJIbHOW 6€30MaCHOCTH.

Kak n3BecTHO, B KauecTBe o6o61matoueld B Konctutyuuu Poccuu purypupyet karte-
ropvsi «6e30MacHOCTb», BKJ/OYalOlas TakKhe BU/Jbl, KaK 00IleCTBEHHasi 6e30MacHOCTh,
3KOoJIoThUYecKasi 6e30MacHOCTh U Jip. [Ipu 3ToM B KOHCTUTY[UM YIOTPEOJISIIOTCS TaKUe Mo-
HATHS KaK «ToCyJlapCTBeHHasi 6e30MacHOCTb» U «06e30MacHOCTb I'ocylapCTBa» M UX COOT-
HOLIeHHE - TIYOOKUM TeopeTHUYeCKUN BONPOC, NEPEXOASAIIUN B peasbHY0 MPAKTUYECKYIO
npooJiemy.

Eciu faHHble NOHATUA NMPU3HATh PaBHO3HAYHBIMH, O3HAYAIOLUMU TrOCyZapCTBEH-
Hy10 6€30MaCHOCTb B Y3KOM CMbICJIE CJIOBA, TO €CTb 3alUIeHHOCTb rOCYAapCTBa U €ro UH-
TepecoB, yleMJIeHHe KOTOPbIX MOPOAUT NpsMble YIpo3bl FOCYJApPCTBY U €ro CyllecTBOBa-
HUIO (CyBEpEHHUTET, KOHCTUTYIIMOHHBIN CTPOH, TEPPUTOPUATIBbHASA 1I€JIOCTHOCTD), TO B 3TOM
Cy4dae 3HAaYUTEJIbHYIO YaCThb 3aKpelJeHHbIX B pe/lepaJbHbIX 3aKOHAaX MeXaHHM3MOB Orpa-
HUYEHUN KOHCTUTYLIMOHHBIX NPaB U CBOOOJ MOXKHO CMEJIO MPU3HATh HEKOHCTUTYIMOH-
HbIMH, TaK KaK B OHU B KaueCTBE OCHOBaHUs M0O/ipa3yMeBalOT YIPo3bl CKOpee 0011 eCTBEH-
HOW, HeXeJIM FOCyJapCTBEHHOM 6e30MacHOCTU. B 4yacTHOCTH, IPOHUKHOBEHME COTPYAHU-
KaMU [PaBOOXPAHUTEIbHbIX OPraHOB B XKUJIUILE NPOTHUB BOJIU NPOKHUBAKOLUX B HEM JIUL,
OrpaHUYEHUSs], CBI3aHHbIEe C MaHAeMHUed KopoHaBupyca U np. O4eBUAHO, YTO B JaHHOM
cy4yae He PUXOJUTCS TOBOPUTH 00 yrpo3ax rocyJapCTBeHHOM 6€301acCHOCTH.

Bosiee Toro, Konctutynmonusiii Cys JONMYCTU/ OrpaHUYeHVe KOHCTUTYLIMOHHBIX NIPaB
B 1leJIfIX 00ecreyeHus1 «KIKOHOMHUYECKOM 6e3onacHOCTU Poccuiickoro rocygapcrBay [4].

[103TOMy, KOHCTUTYLIMOHHOE MOHSTHE «0e30MaCHOCTb IOCyAapCTBa» MpeaJaraeTcs
NOHUMATh IIMpe ToCyJapCTBEHHON 6e30MacHOCTH AHAJIOrMYHOr0 NOAX0/Aa NpUJepKUBa-
etcsa /I.B. UpomiHUKOB, KOTOpPBIN O pa3rpaHUYEeHUN MOHATHU rocyJapcTBeHHasl 6e3omnac-
HOCTb U 6€30MacCHOCTb I'oCy/lapCTBa 00yC/IaBJAMBAET UX pas3/idyuMe CIeyI0IUM: B IePBOM
clydyae TOBOPUTCS O KaTeropuu «rocCyapCTBO», BO BTOPOM — «CcTpaHa». TakuMm ob6pa3om,
Ipyd ynoTpebJeHUU TEPpMHHA «O€30MacHOCTb TrOCyAapCcTBa» aBTOPOM MOJpa3dyMeBaeTcs
6e30MacHOCTb cTpaHbl, 6e3onacHocTb Poccuu [11, c. 44]. [Ipogokas MbICIb HUCCle[0Ba-
TeJis, B IOHSATHE «6e30MacCHOCTh T'OCy/lapCTBa» COBEPIIEHHO CIPaBeJIMBO MOXXHO BKJIIO-
yaTb TaKue ee MOJABUJbI, KAK IKOHOMHUYECKYI 0€e30MacCHOCTb roCyZapCcTBa, 3KOJIOruve-
CKY10 6e301aCHOCTb roCyZiapCTBa, TPAHCIOPTHY0 6€30MacCHOCTh rOCYyAAapCTBa U [pyTHe.

HecMoTpsa Ha npepjioc)keHHOe HAaMU PacCIIMPUTEbHOE TOJIKOBAaHUE KOHCTUTYLHUOH-
HOI'O MIOHATHUSA «O6e30MaCHOCTb FOCYAapCTBa», BPSJ JIM MOXKHO COTJIAaCUTbhCS C HCCIe0Ba-
TeJIIMH, KOTOpble OTMEYaloT, YTO MOJIOKEeHUA 4. 3 cT. 55 KoHCcTUTY1IMU «HOCAT Heolpe/e-
JIEHHBIM XapaKTep W Jal0T J0CTAaTOYHO MPOCTOpPAa OpraHaM BJIACTU JJis CO3/IaHUS HOPM,
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CYLLlECTBEHHO CY)KalOIIMX paMKH, ycTaHOBJeHHble KoHcTuTyuei» [8, c. 10], mockosbKy
3TH NOJIOXKEeHHUS ObLJIM MPONKCAHbI Ha JOJITUE TOAbI CylleCTBOBaHUSA KOHCTUTYLIMU U B HUX
Obl1a JIOTUYHO 3aJI0’KeHa BO3MOXXHOCTb NMPeAyCMOTpPeTh MOTEHLHalbHble YIPO3bl 0Xpa-
HAEeMBIM L1eHHOCTSIM, B LieJIgX HeUTpaJu3alui KOTOPbIX NPUAETCS OTpaHUYUBATh MpaBa
U cB00OO/bI. B KauecTBe ApKOro nmpruMepa MOXXHO MPHUBECTU NaHJEMHUI0 KOPOHABUPYCHOU
MH}EeKL N, KOTOPYI0 He MOTJIM CIPOTHO3UPOBATh NPHU pa3paboTke U NpUHATUU KoHCTH-
Tyuuu PO.

OTHOocHuTenbHO GOPMaNBHOTO KPUTEPHUS OrpaHUYEHUN — yCcTaHOBJIeHUs defepasib-
HbIM 3aKOHOM — HY?>KHO OTMETUTb CJeyIOlIEee.

Bo-nepBrbIX, JaHHOE KOHCTUTYLIMOHHOE M0JI0KEHHUE He [JONyCKaeT pacllMpUTETbHOTO
TOJIKOBaHUA. TO eCTb He JOMYCKaeTCs OrpaHUYeHre NpaB, YCTAaHOBJIEHHOe WHBbIMHM HOpMa-
TUBHBIMU NPAaBOBbIMU aKTaMH, Ha YTO NpsiMo ykasas BepxoBHbiii Cya Poccuiickoit @enepa-
1y [7]. Bo-BTOpBIX, 3aKOHOAATE/b 06513aH TapaHTUPOBATh COPa3MePHOCTb TAaKOT0 OTPaHU-
YeHHs] KOHCTUTYLHUOHHO NPU3HABAaEMBIM LeJISIM €ro BBeJEHHs], YTO NOATBEPKAAETCS M03U-
nueit Koncrutynuonnoro Cyga Poccuiickort @esepanuu [5], KOTOpbIM pacliMpy TpaguLy-
OHHYI0 KOHCTUTYI[MOHHYI0 GOPMYJy «yCTAaHOBJIEHO ¢ej/iepabHbIM 3aKOHOM» TpeboBaHHEM
K 3aKOHO/IATeJII0 B YaCTU TOT0, KAKUM 00pa30M 3TO J0JIXKHO ObITh YCTAHOBJIEHO.

Bpsap n1u mMoxHo cornacutbes ¢ JIJI. BesoMecTHBIX, YTO AJ11 OCHOBAaHUM OrpaHuUyYe-
HUA KOHCTUTYLMOHHBIX IIpaB U CBOOOJ HYKHO OBbLIO «IIPUOErHyTb K aBTOPUTETY defe-
paJIbHOr0 KOHCTUTYLMOHHOTO 3aKOHa», KOTOPbIM, 10 MHEHHIO aBTOPa, «sABJsAETCs 6oJiee
YMEeCTHBIM JiJI1 JAaHHOTO cay4das» [9, c. 24]. Takoe npeyioxkeHHe aBTOpa HEBO3MOXKHO pea-
JIN30BAThb C TEXHUYECKOW TOYKU 3pEHHS, IOCKOJbKY, KaK U3BECTHO, B IpeJMeT Peryanpo-
BaHUA QeJiepa/bHbIX KOHCTUTYLJUOHHBIX 3aKOHOB NOANAAA0T TOJBKO Te BOIPOCH], KOTO-
pble npsiMmo npeaycMoTpeHbl KoHctutyuued P®. B jaHHOM KOHTEKCTE TOJIbKO HOPMBbI
POCCUICKOTO 3aKOHOZATENbCTBA O YpE3BbIYAHOM IOJI0KEHUHU SIBJSETCH KOHCTUTYLUOH-
HbIM. OCcTa/ibHble 3aKOHOJATe/IbHbIE aKThl, TPEOYIOL[HE OrPAaHUYEHUS KOHCTUTYLIMOHHBIX
npaB U cBo60J (HanmpuMmep, 3aKOHOJATEJIbCTBO 006 ONEPaTUBHO-PO3bICKHOW JlesiTe/bHO-
CTU) He MOANAJAIOT B KPYT peryJupoBaHus defiepaJbHbIX KOHCTUTYLIMOHHBIX 3aKOHOB
Y B 3TOM CJIy4yae MPHUILJIOCh ObI CyIeCTBEHHOI0 €ero pacliupUTh.

[Ipy aHasu3e TeopeTHYEeCKUX BOINPOCOB OrpaHUYEHHUS] KOHCTUTYLHUOHHBIX MpaB
M cBOGOJ, HcClefOBaTeJU NpeAaaraloT NPUHLUIBI TAaKOTO OrpaHWYeHHUs. B yacTHocTH,
H.W. [llaknenH BblJie/isieT TakyMe NPUHLUIBI, KaK IPUHIUI COPAa3MEPHOCTU OTPaHUYEHHUN
UX LleJISIM, IPUHLMIT NPONOPLHUOHATBHOCTH, IPUHIUI HEOOXOJUMOCTH U NMPUHIUN LieJie-
coobpasHocTH [16, c. 34]. HekoTopble U3 HUX HAXOASAT OTPAXKEHUE B MPABOBBIX MO3UIUAX
Kounctutynuonsnoro Cyga P® [6]. [1.B. UpomlHMKOB yBs3bIBaeT peajM3alMI0 MeXaHHU3Ma
OTpaHWY€eHHs] KOHCTUTYIUOHHbBIX IIpaB U CBOOOJ C TAKUMU BHUJAMU YIrpo3 6€30MaCHOCTH,
KakK peajibHasi U MHUMasl. B Lle/19X HelonyleHUs1 OTpaHUY€eHHUs MPaB YeJ0BEKA U Fpaxka-
HHHA U3-3a MHUMBIX (BbIAYMaHHbIX) yTPO3 rOCYyAapCTBEHHON 6€30MacHOCTH, aBTOP MpeJ-
JlaraeT BKJIOYUTb B COCTaB MPUHIMIOB 0becrieyeHUs1 6€30MacCHOCTU «IPUHIUAN OTpaHU-
YeHHs MpPaB U CBOOO/, YesJloBeKa U Ipak/laHWHA B C/ly4asix BOSHUKHOBEHUS peasibHOU (Bbl-
JleieHo MHOUM - C..) yrpo3bl rocyfapcTBeHHOM 6e3omacHoctu» [11, c. 104]. [Ipumeua-
TeJIbHO, YTO aBTOP, HAUJA MeCTO JaHHOMY NPUHLIMIIY B HOPMaTUBHOM MacCHBe, U3 Hay4-
HOT0 MPUHIUIA NPeJIPUHSAJ NONBITKY CAe/JaTh ero 3aKOHOAATeJbHbIM NPUHIUIIOM.

[Ipy Bceld Hay4YHOH BaXXHOCTU pa3pabOTKU NPUHIUIOB OIPaHUYEHUS NMpPaB, JaJleKo
He BCe NPUHIMUIBI, BbIpabOTaHHbIE B MPABOBOW JOKTPUHE MOXXHO C IMOJIHOW YBEpEeHHO-
CTbI0 Ha3BaTb HAay4YHO 000CHOBaHHbIMU. Tak, npejyoxeHHbIX A.B. TapacoBbIM npuHIUN
obecrneyeHus npasocygueM [15, c. 45] no cBoel cytu npotuBopeuuT Koncrutynuu PO,
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MIOCKOJIbKY OHAa He yCTaHaBJIMBAeT B KayeCTBe OCHOBAHUSI HEOOXOJUMOCTDb 0653aTe/IbHOM
CyZleOHOU CaHKLMU [IJI1 OTPAaHUYEHUS IPaB U CBOOO/,.

[IpoBesieHHOE UCCIelOBAaHUE MTO3BOJISIET CJleIaTh BbIBOJ, YTO Mpob6jeMa orpaHuye-
HUSI KOHCTUTYLMOHHBIX IpaB 4yesJOoBeKa sIBJseTCs I'JIyDOKOW W HeJOCTAaTOYHO UCC/Ie[0-
BaHHOM, MpeX/ie BCero, Ha TeOPEeTUKO-MIPABOBOM YpoBHe. PeasiM3aliMs KOHKPETHbBIX Orpa-
HUYEHUU npaB U CBOOOJ, YYUTHIBAs UX UCKIIOUYUTENbHbINA XapaKTep, AOJKHA BBOJAUTHCS
3aKOHO/IaTeJieM Ha Hay4HO 000CHOBAHHBIX HayaJlaXx U B 3TOM CJIy4yae 3TO OyAeT Cloco6CT-
BOBaTh 00OeclieyeHHI0 GajlaHCa MHTEPEeCcOB Trocy/lapCTBa M JIMYHOCTH, B TOM 4YHCJE NPH
obecrie4yeHHNH HallMOHAJbHOM 6€30MacHOCTH.
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GROUNDS FOR RESTRICTING THE CONSTITUTIONAL RIGHTS
OF A PERSON AND A CITIZEN IN ORDER TO ENSURE SECURITY

Annotation. The article provides a scientific analysis of the theoretical and le-
gal nature of the grounds for limiting the constitutional rights of man and citizen in
Russia in order to ensure security. Security and human rights issues are deeply inter-
connected, since almost any security measure (for example, an airport screening pro-
cedure) somehow “attacks” human rights. In this regard, the problem of restrictions
on constitutional human rights in order to ensure security remains relevant for Rus-
sian legal science, including in the light of the restrictions introduced to counter the
spread of coronavirus infection.

Key words: human rights; safety; constitutional rights; limitation of rights; Consti-
tution.

The problem of limiting constitutional human rights in order to ensure security is
traditionally of concern to legal scholars, since it is based on a delicate balance of interests
of the individual and the state. The search for such a balance in law enforcement practice
should be accompanied, first of all, by a theoretical and legal research.

The topic of this study has become especially relevant in connection with the restric-
tions of constitutional rights applied by a number of states, including Russia, in connection
with the spread of coronavirus infection (COVID-19). A number of scientific studies are de-
voted to the legality or illegality of these restrictions and their compliance with the letter of
the Constitution of the Russian Federation [10; 13].

The basis of the legal structure of limitation of constitutional human rights is estab-
lished by the UN Universal Declaration of Human Rights, which stipulates in article 29 that
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“in the exercise of his rights and freedoms, everyone should be subject only to such limita-
tions as are established by law solely for the purpose of ensuring due recognition and re-
spect for rights and freedoms others and meet the just requirements of morality, public or-
der and general welfare in a democratic society” [2].

By interpreting this article of the document, two main criteria for the legal restriction
of human rights can be distinguished - 1) the establishment of restrictions by law and
2) the exclusive purpose of restrictions. In other words - formal and material grounds. At
the same time, the goal of restrictions established by the declaration - the requirements of
morality, public order and general welfare - can be subjected to reasonable criticism due to
its vague content, as well as ignoring much more important aspects of public life. So, securi-
ty assurance, as one of the most important and indisputable values for a person, as a condi-
tion for limiting rights, is unfortunately not considered in the declaration. It seems that the
declaration can be "forgiven" for this omission, given the difficult conditions in which it
was adopted, its enormous socio-political role in general, and, finally, since in the strict
sense it is not a source of international law, but rather carries moral and political character.

For the same reason, one can hardly agree with V.M. Malinovskaya that the main pur-
pose of restrictions is to protect the basic values in society, which include life, freedom,
dignity [14, p. 30], taking into account its ignorance of safety as an equally important value
for a person and society.

More correctly, this provision is spelled out in one of the main sources of internation-
al human rights law - the International Covenant on Civil and Political Rights: “rights can-
not be subject to any restrictions, other than those provided by law, necessary to protect
state security, public order, health or the morality of the population or the rights and free-
doms of others” [3].

The current Constitution of the Russian Federation in Art. 55 adopted this wording
with only minor adjustments, allowing for the limitation of human and civil rights by feder-
al law in order to “protect the foundations of the constitutional order, morality, health,
rights and legitimate interests of others, ensure the country's defense and state security”
[1]. These constitutional provisions have retained the two grounds for restricting rights
and freedoms established by international norms - formal (restriction must be provided
for by federal law) and material (restriction must pursue a specific goal from among those
mentioned in Article 55 of the Constitution).

Foreign researchers note that all post-communist constitutions in Central and East-
ern Europe have chosen in this respect the continental European model, in which provi-
sions on constitutional rights are accompanied by instructions on constitutionally permit-
ted grounds for limiting rights [17, p. 383].

It should be noted that in Western scientific literature there is an opinion that the re-
striction of rights and freedoms is, in principle, unacceptable. So, according to the famous
Canadian historian M. Ignatiev, there are no compelling reasons for the abolition of human
rights for reasons of national security, military necessity or a state of siege and emergency
[18, p. 297]. It is difficult to agree with such a position, since it is practically impossible to
ensure the security of society and the state without thereby limiting the rights and free-
doms of a person. As an elementary example that destroys this concept, one can model
a situation in which intelligence officers cannot arrest a terrorist, since he is in his house,
and his right to the inviolability of his home is above national security issues. This suggests
that human rights not only can, but should also be limited in cases strictly regulated by
human rights standards and subject to the necessary conditions.
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Analysis of the conditions for limiting constitutional rights and freedoms in order to
ensure security, enshrined in Art. 55 of the Constitution of Russia (part 3) [1], it is neces-
sary to start with a scientific interpretation of the phrase "ensuring the country's defense
and state security".

Today, in the scientific literature and regulatory legal acts, an approach has been es-
tablished, according to which the generalizing category "national security" includes the
country's defense and all types of security (public, state, economic, environmental, trans-
port, etc.). However, at the time of the adoption of the Constitution of the Russian Federa-
tion, the category of "national security” had not yet been introduced in our country into
scientific and political turns and, as a consequence, had not been fixed in official docu-
ments.

Given the fair methodological remark of D.A. Kerimov on the need to comply with the
logical and historical in the study of any legal object [12, p. 112], we will try to conduct
a logical interpretation of the constitutional foundations of security through the prism of
the historical development of normative provisions on national security.

As you know, the category "security" appears as a generalizing category in the Consti-
tution of Russia, which includes such types as public safety, environmental safety, etc.
At the same time, the Constitution uses such concepts as "state security” and "state security"
and their correlation is deep a theoretical question that turns into a real practical problem.

If these concepts are recognized as equivalent, meaning state security in the narrow
sense of the word, that is, the protection of the state and its interests, the infringement of
which will generate direct threats to the state and its existence (sovereignty, constitutional
order, territorial integrity), then in this case a significant part of those enshrined in federal
laws of mechanisms for limiting constitutional rights and freedoms can be safely recog-
nized as unconstitutional, since they, as a basis, imply threats to public rather than state
security. In particular, the penetration of the home by law enforcement officials against the
will of the people living in it, restrictions associated with the coronavirus pandemic, etc.
Obviously, in this case, there is no need to talk about threats to state security.

Moreover, the Constitutional Court allowed the limitation of constitutional rights in
order to ensure the "economic security of the Russian state" [4].

Therefore, the constitutional concept "security of the state" is proposed to be unders-
tood broader than state security. Iroshnikov, who, on the differentiation of the concepts of
state security and state security, determines their difference as follows: in the first case, it
is said about the category "state", in the second - "country". Thus, when using the term
"state security” the author means the country's security, the security of Russia [11, p. 44].
Continuing the thought of the researcher, it is quite right to include such subspecies as eco-
nomic security of the state, environmental security of the state, transport security of the
state, and others in the concept of "state security".

Despite our proposed broad interpretation of the constitutional concept "security of
the state”, one can hardly agree with the researchers who note that the provisions of Part 3
of Art. 55 of the Constitution "are vague and give enough room for the authorities to create
norms that significantly narrow the framework established by the Constitution” [8, p. 10],
since these provisions were spelled out for many years of the existence of the Constitution,
and they logically provided the opportunity to foresee potential threats to protected values,
in order to neutralize which it would be necessary to restrict rights and freedoms. As
a striking example, we can cite the coronavirus pandemic, which could not be predicted
during the development and adoption of the Constitution of the Russian Federation.
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Regarding the formal criterion of restrictions - establishment by federal law - the fol-
lowing should be noted.

First, this constitutional provision does not allow for broad interpretation. That is, the re-
striction of rights established by other regulatory legal acts is not allowed, which is directly in-
dicated by the Supreme Court of the Russian Federation [7]. Secondly, the legislator is obliged
to guarantee the proportionality of such a restriction to the constitutionally recognized goals of
its introduction, which is confirmed by the position of the Constitutional Court of the Russian
Federation [5], which expanded the traditional constitutional formula "established by federal
law" with a requirement to the legislator in terms of how this should be established ...

One can hardly agree with L.L. Belomestnykh that for the reasons for limiting consti-
tutional rights and freedoms it was necessary to “resort to the authority of the federal con-
stitutional law”, which, according to the author, “is more appropriate for this case” [9,
p. 24]. Such a proposal of the author cannot be implemented from a technical point of view,
since, as is known, only those issues that are directly provided for by the Constitution of the
Russian Federation fall into the subject of regulation of federal constitutional laws. In this con-
text, only the provisions of the Russian legislation on the state of emergency are constitutional.
The rest of the legislative acts requiring restrictions on constitutional rights and freedoms (for
example, legislation on operational-search activities) do not fall within the scope of regulation
of federal constitutional laws, and in this case it would have to be significantly expanded.

When analyzing theoretical issues of limiting constitutional rights and freedoms, re-
searchers suggest the principles of such limitation. In particular, N.I. Shaklein singles out such
principles as the principle of proportionality of restrictions to their goals, the principle of pro-
portionality, the principle of necessity and the principle of expediency [16, p. 34]. Some of them
are reflected in the legal positions of the Constitutional Court of the Russian Federation [6].
D.V. Iroshnikov links the implementation of the mechanism for limiting constitutional rights
and freedoms with such types of security threats as real and imaginary. In order to prevent the
limitation of human and civil rights due to imaginary (invented) threats to state security, the
author proposes to include in the principles of ensuring security “the principle of limiting hu-
man and civil rights and freedoms in cases of a real threat (emphasis added - S.Ya.) state secu-
rity" [11, p. 104]. It is noteworthy that the author, having found a place for this principle in the
normative array, made an attempt from a scientific principle to make it a legislative principle.

For all the scientific importance of the development of principles for limiting rights,
not all the principles developed in the legal doctrine can be called scientifically grounded
with full confidence. So, the proposed A.V. Tarasov principle of ensuring justice [15, p. 45]
is inherently contrary to the Constitution of the Russian Federation, since it does not estab-
lish as a basis the need for a mandatory court sanction to restrict rights and freedoms.

The conducted research allows us to conclude that the problem of limiting constitu-
tional human rights is deep and insufficiently studied, first of all, at the theoretical and legal
level. The implementation of specific restrictions on rights and freedoms, given their excep-
tional nature, should be introduced by the legislator on a scientifically grounded basis, and
in this case it will help to ensure the balance of interests of the state and the individual, in-
cluding while ensuring national security.
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KHHT'A, KOTOPYIO IABHO XOTEJIM BUAETD OIIEPATUBHHUKH

AnHomayus. Peyensupyemcsi kommenmapuii k PedepasvHomy 3akoHy «06 one-
pamueHo-po3bickHOl desimeabHocmuy. Ommevaemcs, Ymo asmopbsl 24y60K0 U3y4uau
CaMm 3aKOH U NOCBAWEHHYI0 eMy HAYYHO-NPaKmu4eckyio aumepamypy. 3mo no3eo/u-
/10 UM N0020mMo8umMsb KOMMeHmMapuil, Komopulii 3aMemHo asmopumemHee u 21y0xce,
YyeM aHas02uyHble pabomvl dpyaux cheyuaaucmos. Bce aemopbl peyeH3upyemozo
KOMMeHMapusi 8 Npow/aoM s18ASH0MCSI 8UOHLIMU NPAKMUYECKUMU PAGOMHUKAMU,
UMernwuMu 6046WOU HCUZHEHHDBIU U CAYyHceOHbIU onbim. [lomMumMo mozo, kaxcobwlil u3
HUX COCMOs/csl KaK y4yeHblil. B peyeH3uu o60cHosbleaemcsi 8b1800, Ymo KOMMeHma-
pull npedcmasisiem co60ll OKOH4eHHbLl U pyHIameHma1bHbll mpyod no onepamueHo-
po3vickHOU Hayke. KHuea pekomeHdosaHa npakmuveckum pabomHukam (onepamus-
HUKaM, c1edosamensiM, NpoKypopam, cydbsim), npogpeccopcko-npenodasamenbckomy
cocmasy wpuduveckux 8y308, CmyodeHmam U cAyuamensiM.

Kalouesswle cno8a: onepamusHas paboma, onepamugHo-po3bICKHAs1 desimeb-
Hocmb, Kommenmapull, npuHyunst OP/l, 3akoHHOCMY, y8adceHue npas 4e/1068eKda.

KHura, KoTopoi nocsillieHa HacTosias pereH3us [12], c MOMeHTa BbIX0/la B CBET
ctajsa nonyaspHoil. O6'bsICHEHHE 3TOMY NPOCTOoe — ee xAaau. XKaanu, B IepBy0 ouyepep,
ONepaTUBHUKU U ApPYyrue NMpakTUYeCKUue pabOTHUKU: IPOKYPOPHI, CYAbH, aiBOKATHI, Cle-
JloBaTeJIu.

YBbI, HEYACcTO ObIBAET, UTO KOMMEHTApUH K 3aKOHY MHUIIET KOJIJIEKTUB aBTOPUTET-
HEeUIIHMX NIUPOKO U3BECTHBIX MPOPECCHOHAJIOB, JIIO/Iel, MOTYIIMX YETKO U TOYHO MPOKOM-
MEHTUPOBAaTb HOPMBbI 3aKOHA, [laTb KOHKpeTHble peKOMeHJal WU N0 ero MpUMEHEHHUIO.
Kaxkapli U3 aBTOPOB JOCIYXKHUJICA [0 BBICOKMX JIOJDKHOCTEU U, KpOMe TOro, CKasaJsl CBOe
CJIOBO B HayKe, K UX COBETAM HaJ0 MPUCJIYLUINBATHCSA BCEM.

OnepaTHMBHO-PO3bICKHAA JAeATEeJbHOCTh B 3HAaYUTEJbHOW CTeNeHW HalpaBJieHa Ha
packpbITUe npecTymyieHud. OCHOBHBIMU NMOTpebUTensiMu pe3ynbTaToB OP/l sBAsOTCA
cnenoBarend. [[03ToOMy JIOTUYHO, YTO aBTOPCKUM KOJIJIEKTUB BO3IJIaBWUJ MpejcefaTesb
CnencrBeHHoro komuteta Poccuiickon @epepauun AWM. bacTpbikuH, caM SBASIOIUUCA
KPYIHBIM CHEIUAJMCTOM W U3BECTHbIM y4yeHbIM [4; 9; 10; 13]. Ero akTuBHOe y4yacTue
B HallMCaHUU KOMMEHTApUs K 3aKOHY OIpeJiesisieT MaruCTpabHYyI0 JMHUIO paboThl ciie-
JloBaTeJiel, HaNpaBJIEHHYI0 Ha CTpoOKaliliee COOJII0ZileHe 3aKOHHOCTH, a TaKXKe Ha CTPEM-
JIeHWe PacKpbITh U TUIATEJbHO paccaeoBaTh BCe MPECTYIJIEHUS.

* Komapos Baadumup Cepeeesuu, TaBHBIA peJakTop KypHasa «Teopus rocygapcrBa U mpasa», [o-
LeHT KadeJpbl TpakKJaHCKOTo npaBa U npouecca l0puguyeckoro nHctutyta (CankT-IleTepbypr), KaHAUAAT
opyuanYeckux Hayk. E-mail: wladskom@mail.ru

™ Yucnos Anekcandp Heanosuu, mpodeccop KadeApbl KaZipOBOr0 M MOPaJbHO-NICUX0JIOIHYECKOTO
obecneyenus aesitesbHOocTH OB/l TIOMEHCKOTO MHCTUTYTA MOBBILIEHUS KBATUGUKALUN COTPYAHUKOB MB/]
Poccuy, fokTOp 10pUANYECKUX HAYK, Tpodeccop, reHepan-Maiiop muaunu. E-mail: 944343 @gmail.com
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Takoro ypoBHSI KOMMeHTapueB K OINEpPaTHUBHO-PO3bICKHOMY 3aKOHOJATeJbCTBY
B Poccuu emge He 6bLIO.

B HacTosiled peLieH3UM Mbl, BCleJ, 32 aBTOPaMU KOMMEHTapus, 06paTUM ocoboe
BHHMMaHMe Ha CYLHOCTb ONIePaTHBHO-PO3bICKHOU JeATeJbHOCTU B KOHTEKCTE ee IPUHLIU-
OB U COOJIIOIEeHYS TIPaB YeJsloBeKa.

Cratba 5 ®enepanbHOro 3akoHa «06 onepaTUBHO-PO3bICKHOU AesaTeJbHOCTU» (Ja-
Jiee - 3akoH 06 OP/l) [2] nmocBsieHa co6JII0/IEeHUIO MPaB YesloBeKa MPU OCYIeCTBJIeHUH
Ha3BaHHOM J1eATEJIbHOCTHU. JTa CTaThs SBJISETCA OAHOW U3 HaWboJiee 3aMeTHBIX B 3aKOHE.
Kak BepHO HamucaJu aBTOpPbl KOMMEHTApHs, MOJIOXKEHHUS, U3JI0KEHHble B HEW, JIETJIU
B OCHOBY nosiBjieHUs: B 1992 rony nepBoro B Poccuu 3akoHa 06 OCyllecTBJIEHHUU olepa-
THBHO-PO3bICKHOW JleITeJIbHOCTU. Torjia, Ha mnepejoMe BpeMeH U MOJUTHK, O0OILECTBO
CTPEMUJIOCH OYEHb YETKO U XKECTKO 0YEePTUTb MOJHOMOYHUSA cyobekToB OP/l, mockoJibKy,
KaK Ka3a/IoCb HEKOTOPBIM U3 aKTUBHBIX 00IleCTBEHHUKOB, IIpaBa YeJ0BeKa TaKUMH Opra-
HaMU MOCTOSIHHO HapyIlaJIMCh, TAK KaK UM BCe ObLJIO JJ03BOJIEHO.

[lof TakuMU paccykJeHUsIMU OblIM ONpeJesieHHble OCHOBaHUs. HanpuMmep, aJs 06-
1lecTBa He Obla TAWHOM KeCTKas paboTa LLapCKUX IPaBOOXPaHUTEbHbIX OPTaHOB U CIie-
IyanbHbIX cayx6 npoTuB A.C. [lymkuHa, M.IO. JlepmonTOBa, ®.M. /locTOEBCKOr0, UHOKO-
MBICJAAIUX U T.J. He cocTaB/iso cekpeTa U TO, YTO NPU LIAPCKOM peXXUMe B OTHOLIEHUHU
60JIBIIMHCTBA NONABLIUX 32 PeUIeTKy NPUMEHSJIMCh NbITKU U TeJeCHble Haka3aHus. [Ipu
3TOM aKTHUBHO PacNpoOCTPaHSJMCh CJAYyXH, YTO B COBETCKOe BpeMsi paboTa MHUJIULUU
U CIelcay0 cTasa eme 6oJiee KeCTOKOW. M ofHA U3 Liesied NMOsSABJIEHHUS ONEepaTUBHO-
PO3BICKHOTO 3aKOHOJATEeJIbCTBA MpeJnoJarajia Kak pa3 YeTKOoe onpejesieHre MOJHOMO-
yuil cyobekToB OP/l ¢ KaTeropuueckuM HeJONylleHUeM KaKHX-I1U60 Heo6OCHOBAHHBIX
U y>Ke TeM 60Jiee He3aKOHHbIX OrpaHMYeHUH MTpaB YesI0BeKa.

[IpyHLMD yBaXkeHUS U COOJIIO[eHHUS NTPaB U CBOOO/, YeJIOBeKa U TpaXKJaHUHa SBJISIET-
Cd OJJHUM M3 BakHenux Hadas OP/] v HenmocpeiCTBEHHO yKa3aH B CTaTbe 3 JAHHOTI'O 3aKO-
Ha. Kak mpaBuo, mpuBejieHMe 3TOr0 NMPUHLMIA B 3aKOHE JOCTATOYHO JJIsl TOrO, YTOOBI
BCEM — OT NPO(eCCUOHATBHBIX OPUCTOB /10 0ObIBaTeiel! — CTalo ICHO, UYTO peryjanpyeMast
3aKOHOM JIeITeJIbHOCTb OCYILECTBJ/SETCS C 00513aTeJIbHBIM COOJIIOIEHUEM MPaB Yesl0BeKa.
OfHaKo 3aKOHOZATesb pellin/ JONOJHUTEJBbHO BKJIIOUYUTD B 3aKOH OT/EJIbHYIO CTAThIO, T/ie
elle pa3 noTpeboBas coO/0JAaTh IpaBa U CBOOO/bI YesloBeKa U rpaxkAaHuHa. bosee Toro,
Ha3BaHUe CT. 5 3akoHa 06 OP/l no/IHOCTHIO MOBTOPWUJIO Ha3BaHHWE MOMMEHOBAHHOIO B CT. 3
npyvHuuna. BMecre ¢ TeM, cTaThsl KOHKpPETU3UPOBaJia MOJIOKEHUE 3TOTO0 U JIPyTUX NPUHIIU-
noB OP/l B yacTu cob6s10/ileHus npaB yesoBeka. Takoe BHUMaHUe 3aKOHO/aTe s K obecre-
YeHHUIO MIpaB ¥ CBOOOJ, YesloBeKa U rpakJaHMHa MOXKHO TOJIBKO IPUBETCTBOBATD.

MMeHHO 3TU CTaTbU SIBJASIOTCS OCHOBOW U OPHUEHTUPOM JJisi HOpMaJibHOTO (mpa-
BUJILHOTO, 3aKOHHOT'0, YECTHOT0, CIIPaBe/JINBOrO U T.J.) ocyliectBaeHus OP/l.

OpHako QOpPMYJIMPOBKM JlaXke 3TUX CTaTed UMeEKT cepbe3Hble HeJopaboTku. Ha-
npuMep, 4. 1 ct. 5 3akoHa 06 OP/] onpe/iesisieT UTO «opraHbl (AOXKHOCTHBIE JIMLA), OCYLIECT-
Baswowmue OP/], npyu npoBe/ieHUH ONEePATUBHO-PO3bICKHBIX MEPONPUSATHUN JOJIKHbI 0becre-
YUBaTh COOJII0/IEHME NIPaB YeJI0BeKa U rpaXkJjJaHWHAa Ha HEMPUKOCHOBEHHOCTb YaCTHOM »KHU3-
HY, JIMYHYI0 U CEMENHYI0 TallHy, HENPUKOCHOBEHHOCTDb XWJIMILA U TalHy KOPpPECIOHJEH-
uuu». Eciy BocmpyuHUMaTh 3Ty GOPMYyJIMPOBKY AOCAOBHO U TOJIKOBATh OYKBAJIbHO, TO MOJIY-
YUTCSH, UTO CTAaThsl NpeJlyCMaTpUBaeT 0053aHHOCTb OOecrnedyeHus1 MpaB U CBOOOJ, yesoBeKa
Y TpaXJaHMHA TOJIbKO IPU NIPOBEJIeHUH ONlePAaTUBHO-PO3bICKHBIX MEPONIPUATHM.

BmecTe c TeM, Kak BEpHO HalWcCaJu aBTOpbl koMMeHTapus, OP/] BoBce He cBOAUTCA
TOJIBKO K IPOBEJIEHUI0 ONIepaTUBHO-PO3bICKHBIX MeponpUusaThil. OpraHsl, OCyLleCTBJAIOLIME
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OP/l, BipaBe npuBJIeKaTb JOJed K KOHPUJEHIIMAIbHOMY COTPYAHUYECTBY, CO3/laBaThb NpeJ-
NpUATUSA, YIPEXAEHNS, OPraHU3al U U MoJpa3/e/ieH s, HaKallJIMBaTb HHPOPMALIUIO U UC-
M0JIb30BaTh €€ B JIOKa3bIBaHUM U T.J. [loueMy ke TOBOPHUTCS, YTO TOJBKO NPU NMPOBEJEHUN
OIepaTUBHO-PO3BbICKHBIX MEPONPUATUN HEOOXO0AUMO 0OecreuuBaTh lpaBa U CBOOObI?

KpomMme Toro, npaBa 1 cBo60AbI B 4. 1 Ha3BaHbI JjlajieKo He Bce. He Ha3BaHbI, HaNpu-
Mep, KOHCTUTYIIMOHHbIE MPpaBa Ha XU3Hb U 3/I0POBbe, IPABO Ha TalHY TeJsiepOHHbIX Mepe-
rOBOpOB, llepeMelleHnsd U T.A. B 1iesioM 3akoHOZaTe 0 60Jiee pa3yMHO ObLJIO Obl MPOLU-
TUpoBaTh 4. 3 cT. 55 KoHcTtutynuw Poccuiickot @enepauuu. B Helt roBoputcs: «IlpaBa
M CcBOOO/Ibl YesJI0OBEKA U TI'pakJJaHWHA MOTYT ObIThb OrpaHUYeHbl ¢ejiepabHbIM 3aKOHOM
TOJILKO B TOW Mepe, B KAKOW 3TO HE0OXO0AMMO B 1[eJIsIX 3al[UThl OCHOB KOHCTHUTYI[MOHHOT'O
CTpOSl, HPAaBCTBEHHOCTH, 3/0POBbs, IPaB U 3aKOHHbIX UHTEPECOB APYTUX JIUL, obecneye-
HUS1 000POHBI CTPaHbl M 6€30MaCHOCTH rocyapcta» [1].

C y4eToM HU3JI0)KEHHOT0, aBTOPbl KOMMEHTapHus abCOIOTHO NpaBbl B TOM, YTO OyK-
BaJIbHO TOJIKOBAaThb CcTaTbhbio 3akoHa 06 OP/l, mocBsleHHYIO COOJII0/IEHUI0 NTPaB YyesioBeKa
U rpak/laHWHa, Hesib3s. Ee Ha/lo TOJIKOBaTh pacClIMpPUTEJIBHO, a B UJeajle U MOATOTOBUTH
B Hee COOTBETCTBYIOIIIME UCTIPABJIEHUS.

He BbI3bIBaeT coMHeHuM, 4yTO Poccuiickasa ®Pepepanusa - npaBoBoe, JeMOKpaTHye-
CKOe roCyAapcTBO. BaxkHeWIIMM NMPUHLMUIOM NPaBOBOI0 rocyapcTBa fABJAsSETCA CBOOOJA
0067kaJIOBaHUS AeWCTBUM roCyJapCTBEHHBIX OPTAaHOB U JIOKHOCTHBIX Jinll. O TOM e rJja-
CUT U cT. 46 KoHctutynuu Poccuiickoit @efiepaijuy, rapaHTHUpYIOIas KOK/A0MY YeJI0BEKY
U TPpaXJAaHUHY Cy[eOHYI0 3alUMTy NpaB U CBOOOJ. YKa3aHHOe NpaBO obecrevyrBaeT BO3-
MOXXHOCTb 00>Ka/I0BaHUs JeNCTBUM OPraHOB rocy/lapCTBEHHOM BJacTH B cyA. Ucxoaa us
3TOTrO, €CJIU JIULO [0JIaraeT, YTo AeWcTBUSA cyobekToB OP/l mpuBesin K HapylIeHUIO ero
npaB U cBO6O/I, OHO BIIpaBe 06KaJIoBAaTh 3TU JEeUCTBUS B BbIIIECTOSLUN OpraH, OCyliecT-
Basomui OP/l, npoKypopy WM B Cy .

B 1aHHOM KOMMEHTapHUH{ MHOTO CTPaHUL] MOCBSIEHO HI0AHCAM peau3ally 3TOro npa-
Ba. [lo[po6HO paccMOTpeH NMOPSI0K YYacTUs CyibY B 3alMTe MPaB YeJI0BeKA U rpakJaHuHa
OT HapylleHuH, fonyueHHbIX cyobektaMu OP/l. [Ipu aTOM 3aKk0oHOAATE/ b YKa3bIBa€ET, YTO Ka-
Ky UHGOpMaLMI0 MOXKHO NOTPe60BaTh OT OpraHa, ocyulectsJstouiero OP/l, v kakue cBefe-
HUS OH He MMeET IpaBa pasrJiaiiaTh. B 4acTHOCTH, He TOJIbKO JIUILY, 00XKa/yIOLIEero 1eMcTBUs
cyobekta OP/], HO U AaXKe Cyibe He MPeJoCTaBJSAIOTCS CBEIEeHUS O JIMLAX, BHEAPEHHBIX B Op-
raHW30BaHHbIe NPeCTYIIHbIEe TPYMIbI, O IITATHBIX HErJIACHBIX COTPYAHUKAX OPraHOB, OCYIlle-
ctBassoux OP/], u 0 /iM1IaX, OKa3bIBAIOLMX UM COZeMCTBHE HAa KOHPUEHIIMAIbHOM OCHOBE.

B nensx cobsito/leHUs mpaB YesioBeKa W rpaxkJjaHWHA Ha 3aKOHOJaTeJIbHOM YPOBHE
YCTAHOBJIEH CPOK XpaHeHH MaTepHUaJioB B OTHOLIEHUHM JIWL, BAHOBHOCTb KOTOPBIX B CO-
BepIIEHUU NPECTYIJIEHUS He [l0Ka3aHa B YCTAHOBJIEHHOM 3aKOHOM MOps/iKe. ITOT CPOK
COCTaBJISIET OJUH roj. Yepes roj OHU AOJKHBI ObITh YHUUTOXKEHbI. ['0IUMHBINA CPOK MO-
»)KeT ObIThb MPOJJIEH B CJy4ae CAYKeOHbIX MHTEPECOB WJIM WHTEpPecoB MpaBocyaus (Ha-
npuMep, pelieHre 00 ONpaBJaHUM MOACYAUMOro 063Kajl0BaHO MPOKYPOPOM B BbIIIECTOS -
LIMH CyJ, U OKOHYaTeJIbHAasi TOYKa B er0 HEBUHOBHOCTU He NIOCTaBJIeHA).

Kak oTMe4daeTcss B KOMMEHTapHH, B 3aKOHe He yCTaHOBJIEH MOMEHT, C KOTOPOTO CJie-
JlyeT Ha4MHaTb FOJAWYHBIA OTcYeT. TakoM CpOK NMpaKTHU4YeCKU eJUHOAYIIHO yTBepZAuja
Teopusi OP/l. Ucxoas U3 TOro, 4To nmpaBo Ha O3HAKOMJIEHME C MaTepHha/laMU BO3HUKAeT
TOJIbKO CO JIHSl NMPUHSTHUS B YTrOJIOBHO-NPOLIECCYaJIbHOM MNOPsi/KE PeabUIUTUPYIOLIErO
pellleHUs1, HAYaJI0M CpOKa cjeJlyeT CYUTATh 3TOT JieHb [16, ¢c. 72; 18, c. 39; 19, c. 46].

BaxxHO ¥ cnpaBe/IMBO MOJIOXKEHHE 3aKOHOJAATEJS O HeJONMyCTHMOCTU U3JIUIIHETO
XpaHeHUs pe3y/IbTaTOB MNPOCAYIIMBaHUSA TeJePOHHBbIX U UHBbIX NEPErOBOPOB JIUI], B OT-
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HOULIEHHWU KOTOPBIX He ObLJI0 BO30YX€HO YyroJ0BHOE Jies10. 3aKOHOJaTesleM peLIeHo, YTO
TaKOW CPOK JI0JKEH COCTaBJISATh LIECTb MecsleB. B KoMMeHTapuu oT/ieJIbHO obpallaeTcs
BHHMMaHHe Ha TO, YTO 32 TPU Mecsla /0 YHUUYTOKEHHUs YKa3aHHbIX MaTepuasioB, 06 3TOM
yBeJOMJISIETCS COOTBETCTBYKOLIUN CyAbs. TO eCTh, IPOLECC YHUUTOXKEHUS CyObeKTaMHu
OP/l doHorpamMm 3akoHOJATesJieM TOKE MOCTaBJIEH MO/ CyAeOHbIA KOHTPOJIb. ABTOPBI
KOMMEHTAapHUsl, pa3bupasi HIAHChI COOJII0/IEHUS TIPAB YeJI0BEKA, MOJYEPKUBAIOT BaXKHOCTh
Y CBOEBPEMEHHOCTb TAKOT0 CyieO0HOTr0 KOHTPOJIA.

[IpyyeM B KOMMeHTapuu BHOBb OOpalaeTcss BHUMaHMe Ha He0OXO04UMOCTb pacllu-
pUTENIbHOI'O TOJIKOBaHUS TPeOOBaHUM 3aKOHO/jaTessl. B JaHHOM ciyyae, Kak pa3bsCHSET-
c B KHUTe, 3aKOHO/1aTeJib UMeJl B BUJly YHUUTOKEHWE He TOJIbKO pPe3yJibTaTOB MpPOC/y-
IIMBaHUA TesJePOHHBIX IePEeroBOpoB, HO Y NPOCJAYIIMBAaHUU U BUJeO03aNvcel, Npou3Be-
JIeHHBIX BO BpeMs ApYTUX OllepaTUBHO-TEXHUYECKUX MeponpUsATUH. JKeslaHe OTAe/bHBIX
ONepaTUBHUKOB B HapyllleHHe 3aKOHA MOCOOUPATh KOMIIPOMAT JI0JIP)KHO MpeceKaThCs.

3/1ecb »Ke HaJlo CKa3aThb W O 3alpeTe pasrJallaTh CBeJeHHUs, KOTOpble 3aTparuBarT
HENPUKOCHOBEHHOCTb YaCTHOM »KU3HH, JIMYHYIO U CEMENHYI0 TallHy, YeCTb U J06poe UMs
rpaXkJaH YU KOTOpble CTaJiM U3BECTHBIMU B npouecce ocyuectBaenusa OP/l. Takue cBepe-
HUS He MOTYT ObITh pa3rJiallleHbl 6e3 corJiacus rpak/aaH.

Kpome Toro, onepaTUBHBIM COTPYAHUKAM 3alpelleHo:

- NMOJACTPEKATh, CKJIOHSATD, OOYXJaTh B NPSIMOU WM KOCBEHHOU popMe K coBepllle-
HUIO IPOTHUBONPABHbIX JIeMCTBUH (IpOBOKaLMsA);

- pasnbcuduLMpPOBaTh pe3yibTaThbl OEPATUBHO-PO3bICKHOMN e Te/bHOCTH.

ITH, Ka3asoCh Obl, HEXUTPble TPeOOBAHUS B YaCTH MOACTPEKATENbCTBA K COBEPIIEHUIO
NPEeCTYNJIEHUs] U CO3/IaHUs TaK Ha3bIBAaeMOU ONepaTUBHOW MPOBOKAIMH JABHO TpeboBaIv
3aKOHO/IaTe/IbHOT'O NOATBEPXK/IeHHs1. YTOObI UMEHHO HA YPOBHE 3aKOHA M0/100HO0E MoBeleHHe
ornepaTUBHMKaM ObLI0 3anpelieHo. [I[pyueM B mpakTH4YeCKOU onepaTUBHO-PO3bICKHOM paboTe
Y Hay4HbIX JUCKYCCHUSIX HEOJHOKPATHO MPUXOAU/IOCH CJBIIIAThL O TOM, YTO MOACTPEKATDb K CO-
BEPILIEHUIO PECTYIVIEHUH MOXKHO! MOTHBHPOBAJIOCh 3TO TEM, YTO YECTHOIO YeJIOBEKAa KaK HU
NOJCTPeKal, HanpyuMep, K BOPOBCTBY WJIM YOUICTBY, OH Ha NpecTyIlJIeHUs He noizeT. bosee
TOTO, B psifie 3apy0OeKHbIX CTPaH NPOBOKALUSA WIH NOACTPEeKaTebCTBO pa3pelleHbl.

OflHaKO CTOPOHHUKHK TAaKOW TOYKH 3pEHUs He YYWUThIBAJIM MHOTHUX (aKTOpOB, Ha-
npuMep, YTO 4YeJIOBEK MOXKET OKa3aThbCsl MCHUXOJOTHYECKH cjabee COTPYAHHUKA MPaBOOX-
PaHUTENIbHBIX OPTraHOB, IO CTPEKAIOLero K COBEPILIEHUIO IPECTYIIeHus. YeTKo TpaKkTyeT
NOHAATHUE MPOBOKALUOHHBIX JeMCTBUM nocTaHoByeHUe [lnenyma BepxoBHoro Cyaa Poc-
curickoit ®egepanuu ot 9 urosg 2013 roga Ne 24 «O cyie6HOM NpaKTUKe M0 JieJlaM O B3s-
TOYHHUYECTBE U 00 MHBIX KOPPYNLUOHHBIX NPOSABJEHUAX». B COOTBETCTBHM C HUM, IPOBO-
KallMOHHBIMU CJIelyeT CUUTATh AEUCTBUS MO Nepejiade B3ATKU WM NIpeJiMeTa KOMMepue-
CKOTO MOJIKyIa C COTJIacusl WJIU MO NPUHYXK/JEHUIO JOXKHOCTHOIO JIMIA JIMOO JIULA, BbI-
MOJIHAIOLIEro yInpaBJjeHYyeckue PyHKIMKM B KOMMepPYeCKOW U1K MHOW opraHu3aliu, Kor/a
TaKoe corJiacue WM NpeJJIoKeHUe ObLIO MOJYy4YeHO B pe3yJibTaTe CKJIOHEHHUS 3TUX JIMI]
K MOJIyYEHUI0 LEHHOCTeN NMpPH O06CTOATENbCTBAX, CBUJETENbCTBYWOIIMX O TOM, UTO 6€3
BMelllaTeJbCTBA COTPYAHUKOB PAaBOOXPAHUTE/IbHBIX OPTaHOB yMbICeJ Ha UX MOJy4eHHe
He BO3HUK Obl M IPECTYIJIEHUE He Ob1J10 O6bl COBepLIeHO [3].

Kpome atoro, opranam, ocymectrBastomum OP/l, 3anpemeHo ¢anbcudpunupoBaTb
pesyabTaThl OP/l. 06 3TOM ToOXe ObLJI0O MHOTO CKa3aHO U HanmucaHo. OJJHaKO OTAeJibHbIe
NpaKTU4YeCcKrHe paboOTHUKU BCe paBHO UAYT Ha ¢panbcudpukanuio pesyabtatoB OP/l. A Ha-
y4Hble pab0THUKH NBITAOTCA 000CHOBATD JOMYCTUMOCTb TaKUX JeMCTBUH, IOCKOJBbKY, IO
MX MHEHHUI0, HE3aKOHHO MoJlydyeHHble pe3ybTaTbl OP/l HaxoAsATCS BHE paMOK YyTOJI0BHOTO
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npouecca. [I[paBza o ToM, KyZja MOoKeT 3aBeCTH pasbcudUKaLus U HE3AKOHHOCTh NoJy4de-
HUA pe3ysabTaToB OP/l 3TU y4yeHble yMa/s4yuBawT. Ho BeJIMKOJIENIHO, UYTO B KHUTeE IOJ, pe-
nakuuein [lpencenarens CnencrBeHHoro komurteTa Poccuiickont ®@efiepayuy 4eTKO U 0J1-
HO3HA4YHO MOATBEPKAeHa HeJoNyCTUMOCTh ¢panbcudukanuu pesyabtatoB OP/l u ux uc-
N10J1b30BaHUS B YTOJIOBHBIX JieJaX.

Jlo6aBuM, uTo 3a ¢pasbcudUKaLMI0 Pe3yJbTaTOB, PABHO KaK W 3a Apyrue npecryinJe-
HUA B XoJie ocyliectBieHuss OPJ] onepaTuBHblE COTPYAHUKU MOTYT OBITh NPUBJIEYEHbI
K YTOJIOBHOM OTBETCTBEHHOCTH.

HepnonyuieHnue B yrosoBHOM mnpolecce ¢anbcudukanuu pesyabtatoB OP/l, paBHO
KaK MX HE3aKOHHOEe IMOoJIyYeHUue HENOCPeJCTBEHHO C/AeAyHT U3 MPHUHIMIA 3aKOHHOCTH.
[IpyHUMI 3aKOHHOCTHU ycTaHOBJIEH cT. 15 Konctutyuuu Poccuiickoit @enepanuu [1]. B cooT-
BETCTBUU C HEW OpraHbl roCyJJapCTBEHHOW BJIACTHM U WX JO/HKHOCTHBIE JIMLA 06513aHbl CO-
ostogaTh Koncrutyuuto Poccuiickoit @efiepaliviv M 3aKoHbL. [IpUHIIMI 3aKOHHOCTHU 3aKJ/I04a-
eTCcsl B HEYKOCHUTEJbHOM U MOCTOSSHHOM COOJIIO/IeHHUU ToJIodkeHUM KoHcTUuTynuy, 3akoHa
06 OP/l, npyrux ¢enepasbHbIX 3aKOHOB U HOPMaTHUBHO-NPaBOBBIX akTOB Poccuiickon Pefe-
paLyy, B TOM YMCJ/le IPUKA30B, UHCTPYKLMH, pacopshKeHUH, persiaMeHTUpyomwux OP/L.

Hazo cka3aTh, 4TO B pelleH3UpyeMOM KOMMEHTApPHUU CTaTbs, NOCBAILeHHAs MPUHIU-
nam OP/l, HanvcaHa BesnukoJsienHo. OHa BbIJeNsAETCA KaK 4YeTKOCTbIO U TOUYHOCTBIO, TaK
Y [I0Ka3bIBaeT BbICOKY0 HAYYHOCTb aBTOPOB KHUTU. Tak, B 3akoHe 06 OP/] yka3aHbl Bcero
yeTblpe MPUHLMINA: - JIBA KOHCTUTYLMOHHBIX (3aKOHHOCTH, YBOXKEHUS W COOJIIOAEHUS
paB ¥ CBO6GO/, YeJI0BEKA U rpakJaHKWHA) U BA UHBIX (KOHCIMpALMU, COYeTaHHUs IJIaCHbIX
Y HerJIaCHbIX METO/I0B U CpeACcTB). BcTpeuaeTcs ellje U y>ke yIOMSHYTbIM NPUHIUN 002Ka-
JIOBaHMS JIeMCTBHUM rOCyJapCTBEHHBIX OPTaHOB U JIOJXKHOCTHBIX JivL,. Ho Bejb MPUHIUIIOB
B OP/] ropaszo 6ouibiie. [I03TOMy aBTOPbI MPUHSJIU OTJIHWYHOE pellleHre JaTh KOMMeHTa-
pUIl He TOJIbKO MOMMEHOBAHHbIM, HO W JPYTMM NPUHLUIIAM, KOTOpble 10 HEBHHUMATeEJb-
HOCTHM 3aKOHO/laTesisl B JJaHHbIA 3aKOH He momnaJju. Bce mpuUHLMIBI, KOTOPbIE YKa3aHbI
B KOMMEHTApHH, [I€TaJbHO MPOPaboTaHbl U HAyYHO OOOCHOBAHbI. ABTOPbI TLIATEJIbHO
M3y4YMJIU UMEIOLUICA TI0 JaHHOW TeMe Hay4yHbId MaTepuaJl, YTO NMOATBEPKAAIT CChLIKU
Ha HanboJiee aBTOPUTETHBIX CIELMA/IMUCTOB 110 JAHHBIM BOIIPOCAM.

Bcsies 3a aBTOpaMy, B HACTOsAIEN pelleH3UU Mbl Oy/1eEM FOBOPUTH He TOJILKO 06 060-
3HauYeHHbIX B 3akoHe 06 OP/] mpuHIMMNAX, HO U YAEeJUM BHUMaHUe MPUHIUIIAM, HE yKa-
3aHHbIM B 3aKoHe. boJjiee moApo6HOe paccMOTpeHre HAaMU IPUHIMIIOB, HaZleeMCsl, YCUJIUT
pexxuM 3aKoHHOCTU B OP/.

Hanpumep, NOMUMO Ha3BaHHBIX, BbIJEJUM ellle U KOHCTUTYLLMOHHBIN NMPUHLUI Ty-
MaHu3Ma. [I[puHUMI ryMaHu3Ma BeiTeKaeT U3 ctaTbd 21 KoHnctutyuun Poccuiickon @epe-
pauuu [1] u o3Ha4daeT, uTo ocyuectBiaenue OP/l fomkHO 6bITH YesioBeyHbIM. [Ipu npoBe-
nenuu OP/l Hacuive u NBITKK He AonycTuMbl. B uaeane OP/] foyxkHa uMeTh npoduiiak-
THUYECKYI0 HallpaBJIEeHHOCTb, TO €CTh ObITh HAallpaBJieHa Ha yJep:KaHue JIMl, HaMepeBalo-
IIMXCS COBEPLIUTb MPECTYIJieHUe, OT NpPeCcTynHoro ymbicia. KoHeuHo, Takoe KpaliHe
CJ10°KHO, @ TOPOY MPOCTO HEBO3MOXKHO, HO CTPEMUTLCS K 9TOMY HY>KHO. UMeHHO ynep:xa-
HMe JIMLa OT COBEPLIEHUs NPECTYIJIEHUS €CTh peaju3alus NpUHIUIA FTyMaHu3Ma. ['yma-
HU3M MNpOSABJISETCA TaKKe B MMHMMH3alUW BpeJa JIULAM NpU 33Jiep>KaHuH, B yeJoBeye-
CKOM OTHOILEHUH K MPeCcTyNHUKaM, B HeJONylLleHUU paclpocTpaHeHUs CBeJleHUH 06 06-
CTOAATEJIbCTBAX JIMYHOW XKU3HU NPECTYIIHUKOB U T.[.

MHoOro BHUMaHUs B KHUT€ y/leJIeHO M UHBIM NMPUHIMIIAM, XapaKTePHbIM [JIaBHBIM 00-
pa3oMm aia OP/l. Tak, npyuHUMI KOHCIIUpaUUX o3HadaeT, 4To OP/l B HE0OXOAHUMBIX Cydasix
MO>KET MPOBOJIUTHCS HETJIACHO, TO €CTh CKPBITHO OT Apyrux Jivil. [Ipy 3TOM cBefieHHs 06 op-
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raHU3allMd U TaKTUKe ONepaTHBHO-PO3bICKHBIX MEpPONpPUSTHH, a TaKkKe CBeJeHUsIX 00 HUcC-
NOJIb30BaHHBIX NPU UX NMPOBEJIEHUU CWJIAX, CPECTBAX, UCTOYHMKAX, METO/aX, IJIaHaxX U pe-
3yJIbTaTaX, a TAaKXKe PsiJi UHbIX CBEJIEHUH, COCTaB/IAIT rOCyZapCTBeHHY0 TaiiHy. Hecobutose-
HYe NPUHLMIA KOHCOMpaLMK MOXeT NOBJIeYb JJIs1 OpraHa, ocyuectsistouero OP/l, a Takxke
00'beKTa ONePaTUBHOTO UHTEPeCa TSHXKKUE, B TOM YU CJIE, HeOOpaTHUMbIE MOC/Ie/[CTBHS.

[IpyHLMI cOYeTaHUs IJIaCHBIX U HErJIaCHbIX METO/I0B U CPeJICTB B3aUMOCBSI3aH C IPUH-
LMIIOM KOHCnUpauuu. Ero cymHocTb B TOM, YTO B pAZie Cly4aeB HerJlacHble CpeJCTBa
Y MeToAbl, npuMeHsieMble B Xoze OP/l, coueTatoTcs ¢ riiacHbIMU. B yacTHOCTH, osiyyeHue
HerJiaCHou MHQOpMalUU O MPECTYIJIEHUH BJIEYET ee peasirM3alUi0 I'JIACHbIM yroJI0BHO-
npoleccyasbHbIM nyTeM. Kak U3BeCTHO, JOOUTHCA pe3yJibTaTOB TOJbKO HETJIaCHBIMU UJIU
TOJIBKO I'JITaCHBIMU MeTOJlaMU HeJib3s. B3auM0o0OyCc/10BJI€HHOCTh ¥ B3aUMOCBSA3b HerJiac-
HBIX U I'JIaCHBbIX CPEeJCTB U METO/0B /ISl OPTaHOB, ocylecTBaswmux OP/l, Heob6xoauma.

Heyka3aHHbI B 3aKOHe NPUHLUI BHEBEJOMCTBEHHOIO KOHTPOJIS O3HA4yaeT, YTO
OP/l He MOXKeT M He J0J/KHA NMPOTEeKaTb BHEe KOHTPOJISA 0011ecTBa U rocyfapcrea. Takon
KOHTPOJIb U HaJ30p OCYLIeCTBJIsIeTCs co cTOpoHbI [IpesuaenTta Poccuiickoit @epepanuy,
napJlaMeHTa, IPaBUTEJbCTBA, Cy/la U NMPOKypaTypbl. PexMMy 3aKOHHOCTH, BeJJOMCTBEH-
HOMY U BHEBEJJOMCTBEHHOMY KOHTPOJIIO B pelleH3UPyeMON KHUIe MOCBSIIEH KOMMEHTa-
pui 6yKBaJIbHO KaX/J0M CTaThHU.

Cyry6o npodeccroHa/IbHbIN NPHUHIMII ONEPAaTUBHOCTU (MK HACTyNaTEJAbHOCTH) O3Ha-
4aeT, YTO OllepaTUBHble COTPYAHUKU U UHbIE JOJDKHOCTHBIE JIMLA 00513aHbl CBOEBPEMEHHO
npoBoauTh OP/] mo mpeaynpexaeHuto coBeplieHus: npectrymieHuid. A0, lllymuioB nucarn,
YTO ONEePaTUBHUKHU JIO/KHBI IeICTBOBATh HACTyNaTe/bHO, NPOSIBISATh MHULIUATUBY B OOHa-
pYKEHUU TPeCTyIIEHUH, CBOEBPEMEHHO JOKYMEHTHUPOBATb MPECTYNHYI [esaTeJbHOCTb
B Jlesiax olepaTUBHOrO y4yeTa. KpoMe TOro, J0/KHbI OepaTUBHO MpeJIpPUHUMATh BCe Mpeay-
CMOTpEHHbIE 3aKOHOM JIeMCTBUS J151 yCTAaHOBJIEHUS JIUL, HAMEPEBAIOLUXCS COBEPLUINUTD WU
COBEpIIAIOLIMX MPECTYIJIEHHE JiS1 UX MOCAeAy0LIero HEOTBPaTUMOro HaKa3aHUsl, a TaKxkKe
BbISIBJISATh IPUYMHBI U YCI0BUS, CIOCOOCTBOBABLIME COBeplIeHUI0 pecTymieHus [20, c. 134].

[log nmpuHUUNOM [AenAeosioTU3allud W BHENAPTHHUHOCTH NOHMMaeTcs 3amlpeT Ha
poBeJleHHe OllePaTUBHO-PO3BbICKHBIX MEPONPUSATUN B UHTEpecax MOJUTUYECKUX TapTUH,
0011leCTBEHHbBIX U PEJIMTUO3HbIX 00'be/JUHEHUH, KaK 3TOro TpedbyeT 3akoH 06 OP/I. B cBoto
ouepe/ib, IMYHbIM COCTAB OpPraHoB, ocyuiecTBasoUx OP/l, He fo/>KeH ObITh OrpaHUYEeH
B CBOEH CJy:KeOHOU eATeJbHOCTH pelleHUsIMUA NOJUTUYEeCKUX MAapTHUM U 0011eCTBEHHBIX
00 beJMHEHUH, IpeC/AeyIOLUX MOJUTUYECKHE Llesd. Kak M3BEeCTHO, MOJUMTHYECKas map-
THUS - 3TO 06LIeCTBEHHOEe 00be/JUHEHHMe, CO3/JaHHOE B LeJIsIX y4acTus rpaxjad Poccuii-
ckoi Pesepaliuy B MOJUTHYECKOHN )KU3HHU 061eCcTBa MOCpeLCcTBOM GOPMUPOBAHUS U BbI-
paXeHUs1 UX MOJUTHUYECKON BOJIM, yYaCcTUs B OOLIECTBEHHbIX U MOJUTHUYECKUX aAKIUAX,
B BblOOpax U pedepeHiyMax, a TAKKe B LieJiIX Ipe/iCTaBJIeHUs UHTEPECOB rpax/JaH B Op-
raHax rocy/JapCTBEHHOM BJIaCTU U OpTaHaX MECTHOTO CaMOYIpPaBJIeHHUS.

[TonuTnyeckasa napTus sABJAsSETCA BUAOM OOIeCTBEHHOW OpraHMU3aluy KaK OpraHu-
3allMOHHO-NIPaBOBOM GOpPMBbI pPUAKYeCKUX ULl [loa 0611eCTBEHHBIM 06 beJUHEHUEM T10-
HUMaeTcsl J0OpOBOJIbLHOE, CaMOyIpaBJisieMoe, HeKoMMepyeckoe GOpMUPOBaHUE, CO3JaHHOE
[0 MHUIIMATHBe TpakKJaH, 00be JUHUBLINXCS Ha OCHOBE OOIIHOCTHA UHTEPECOB [/l peain3a-
MU OOLUX Liesiel, YKa3aHHbIX B yCTaBe OOLIeCTBEHHOr0 00beJHeHUs. [IpaBo rpak/jaH Ha
co3/aHve OOLIeCTBEHHbIX 00'beIMHEHUI peasn3yeTcs KaK HeNoCpeJCTBEHHO NMyTeM 0Obe-
JIMHeHUs1 QU3NYECKUX JIML, TaK U Yepe3 IPUAUYECKHe JULA — 001eCTBEeHHbIE 00'beJUHEHHS.

Kpome Toro, cy6bexktam OP/] 3anpelnieHo NpMHUMMAaTh HerJlacHOe ydyacTue B paboTe
deepasibHbIX OPTaHOB rOCY/1apCTBEHHOM BJACTH, OPraHOB roCyZlapCTBEHHOM BJIACTU CyO'b-
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ekToB Poccuiickoit @enepaniv 1 OpraHoB MECTHOTO CaMOYIpaBJieHUs, a TAKXKE B [eATesb-
HOCTH 3aperuCTPUPOBAHHBIX B YCTAHOBJIEHHOM MOPsi/IKe U He3alpellleHHbIX MOJUTHYeCKUX
napTUi, 06LIeCTBEHHBIX U PEJIUTHO3HbIX 00beIMHEHUN B LieJIIX OKa3aHUsl BJAMUSHUS Ha
XapaKTep UX AesATeJbHOCTH.

ITOT MYHKT 3aKOHA B KOMMeHTapuu xopouio pasbscHeH. Cyobekram OP/] 3anpeiue-
HO NPUHUMATh UMEHHO HErJlaCHOe y4yacTue B paboTe OpraHoB roCyapCTBEHHOW BJIACTH.
OdunnanpHOe yyacThe HadyaJbHUKa opraHa, ocyuectsadwiiero OP/l, B paboTte rocyzap-
CTBEHHBIX CTPYKTYpP He MPOCTO BO3MOKHO, HO B psifie CJlydaeB MPOCTO He06XoAuMo (Ha-
NpUMep, y4yacTue HadyaJbHUKA YNpaBJeHUs NOJULUU cyobeKkTa pesiepalu B paboTe Ko-
MUCCUU M0 MOJATOTOBKE K obecrneyeHUIO Ge30MacHOro mpasaHoBaHus JlHA BoaayiiHo-
JleCaHTHBIX BOUCK, [IHA BoeHHo-Mopckoro ¢sioTa). 34eck HaZlo UMeTb B BUAY, YTO JONYC-
THMO TJIaCHOE y4yacTHe TOJIbKO B He3alpelleHHbIX MapTUsX U 00'beIMHEHUSAX. A He3aperu-
CTPUpPOBaHHbIE U TeM 6oJiee 3ampellleHHble TAPTUH U 00'beJUHEHUS, PA3yMeEETCs, sIBJIs-
I0TCsI 06'b€KTOM ONlePAaTHBHO-PO3bICKHOMU /1eITeJIbHOCTH.

Takxe 4eTko onucaH B KOMMEHTAapUX U IPUHLUI B3aUMO/IeICTBUS OPraHOB, OCyllle-
cTBAAIUX OP/l. 9TOT NPUHLUII COCTOUT U3 HECKOJIbKUX MO3ULUH.

Bo-nepBhIX, 3T0 oOpraHu3alus B3aUMOJeNCTBUS OMePAaTUBHBIX CAYKO MeXAy cOO0M.
O4eBUAHO, 3/jeCb UMEETCA B BUJy B3aWMOJEUCTBUE MeXAy OTAesaMu (yrnpaBJaeHUSIMHU)
BHYTPU TEPPUTOPHAJIBHOTO OpraHa, ocyuiectBistoiiero OP/l, Mexay caMocToATEbHbIMU
TEPPUTOPHUATIBHBIMU OpraHaMM CyOo'beKTOB dejiepaliiy, a TakKXKe B3aWMOJENCTBUE C JIpy-
TMMHU OpraHamy, ocyujectBagowmumu OP/I.

Bo-BTOpBIX, KOOpAUHALUSA AEATEJbHOCTU ONEPATUBHO-PO3BICKHBIX CAYKO C UHBIMU
opraHaMu yroJiOBHOW IOCTHULIMU (MIPOKYpaTypoOMu, CyZjoM, opraHaMu UCHOJIHEHUs HaKa3a-
HUM U T.1.).

B-TpeTbux, B3auMo/eiictBue opraHoB, OP/] B Poccuy, ¢ aHanoruuHbIMU BeJOMCTBaMHU
JIPYTUX TOCYJIapCTB. B 4yeTBepThIX — MpPaBOBbIE aKThl, 00pa3ylole OMepaTUBHO-PO3bICKHOE
3aKOHO/IATEbCTBO, ONPe/esiolie B3auMOJeUCTBUE ONIEPATHUBHBIX CAYKO C PeANnpPUITUSA-
MU, YYPEXKAEHUIMU OpraHu3alMsiMH U UX I0DKHOCTHBIMU JiMljaMH [8, c. 78-80].

OyeHb noJie3eH ¥ NPUHLHUI [JIAHOBOCTU U HAy4dHOCTHU. [lnaHoBoe Havyasno B OP/] BbIpa-
»)KaeTcsl B pa3pabOTKe MEePCNEKTHUBHBIX, TEKYIIMX U CHelUaJbHbIX MJIAHOB: IJIAHUPYIOTCS
BCTPeYM C KOHPUeHTAMH, MEPOIIPUATHS MO AesaM OlepaTHBHOro yyeTta U T.j. [15, c. 22].
Oco6oe BHMMaHMe y/ie/sieTcsl pa3paboTKe NJIaHOB MPOBEe/IeHUs OTIEPAaTUBHO-PO3BbICKHBIX Me-
PONPUSATUI UM OJHOTO CJI0XKHOTO0, C TOYKU 3pEHUSI OPTaHU3alMU U TAKTUKU MEPOTIPUSTHUS.

Kak numyT aBTOpbl KOMMEHTapHs, IPU3HaHUE HAYYHOCTH OJHUM W3 NPUHIUIOB
OP/l Ba>xHO KaK /i IPAaKTUKH, TaK U JAJf Teopuu. Peannsanus 3Toro npuHUUNA nyTeMm
BHeJipeHUs] HauboJsiee 3QPEeKTUBHBIX palMOHAJbHBIX, HAYYHO OOOCHOBAHHBIX METOJ0B
Y CpeACTB O0pbObI C MPECTYMHOCTbIO NOBbILIAET NpakTUieckuil ypoBeHb OP/l. B cBolo oue-
pe/ib, MPUHIUI HAYYHOCTHU Mpe/inoJiaraeT 060CHOBAaHHOCTh pellleHHsI BOITPOCOB, BO3HUKAIO-
IIMX B Mpoliecce MPOBe/IeH s ONlepaTUBHO-PO3bICKHBIX MEPONIPUATUH [16, c. 22-23, 35].

He MeHee 3HAaYMM M NPUHLUI BCECTOPOHHOCTH, MOJHOTHI U 00 beKTUBHOCTH. [lox
BCECTOPOHHOCTBIO CJie/lyeT MOHUMATh BbIBMXKEHHE BCEX BO3MOXXHbBIX BEPCUW MPOUCILE]-
1ero (HaMe4yaeMoro) coObITHS; MOJHOTA O3HAa4YaeT TaKylo IJIyOMHY WX UCCAe[J0BaHHUs, KOTO-
past IO03BOJIUT OJHO3HAYHO MPUKTH K 000CHOBaHHOMY BbIBO/IY; 00'bEKTUBHOCTb 0becreyrBa-
eT Henpe/B3ThIA NOAX0/, K TPAKTOBKE UCC/IeAyeMbIX 00CTOSATENbCTB, OTCYTCTBHE 0OBUHU-
TeJbHOTO yKJoHA [11, c. 103-104]. [laHHBIM NPUHIMI OJHO BpeMsi UMeJICS B yTroJIOBHO-
IpoLeccyalbHOM 3aKOHO/IaTe/IbCTBE U Ha HEM JiepKalocb TpeboBaHHe yCTaHOBJIEHUS 00b-
€KTUBHOU HCTUHBbI. CTpeMJieHUe K YCTAaHOBJIEHUI0 UMEHHO OO'bEKTUBHOU HMCTUHBI JI0JI)KHO
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obIThb U Yy OP/l [7, c. 343-354]. BelgesieHre Takoro NpuHIMIA Mbl Nnoajaep:KMBaeM. U, 6osiee
TOro, 6y/ieM pajibl, €CJIM UM CTaHYT PYKOBOJCTBOBATbCSl ONIEPATUBHUKH.

MbI Haya/M peleH3tI0 C TOro, YTO ONEPATHBHUKHU 3aXKJa/JMCh TAKOTO MOJPOOHOrO,
00'bEMHOT0 ¥ KOMIJIEKCHOTO KOMMeHTapus. HakoHel-To OH BbILIes. 3aXa/1UCh €ero U 00bI4-
Hble rpakJiaHe. Mbl yBepeHbl, UTO TEKCT KOMMeHTapHsl NO3BOJIMT JIIOJISIM pa300bpaThbcsl B Ta-
KOM HeIllpOCTOM /JieJle KaK OllepaTUBHO-PO3bICKHAsA JeATeJbHOCTb.

Kpome Toro, He cekpeT, YTO OObIYHbIE JIIOJM IPUBETCTBYIOT co3ZaHue B Poccun Cien-
CTBEHHOI'0 KOMHTETAa U BOCIPUHUMAIOT ero popMHUpOBaHHE U [IeTEJbHOCTb KaK LIar Mo
YCUJIEHUIO 3aKOHHOCTU. U, Kak y»ke 0TMedasioCh, XOPOLIO, UYTO PeleH3UPyeMbld KOMMEHTa-
pUH BbILIEJ N0/ peaKLKel IJ1aBbl ITOT0 0YeHb BAXKHOTO FOCYAapCTBEHHOI'0 OpraHa. Xopollo
u 10, uTo A.W. BacTpbikrH cMor co6paTh HanboJiee U3BECTHBIX U IUTUPYEMBIX CHELUaTHUCTOB
no OP/I: B.Il. CanbHukoBa, C.M. 3axapuesa, B.M. Eropiuivna u gpyrux [5; 6; 7]. Ha kHuru atux
y4Y€eHbIX HAallMCAaHO MHOTI0 N0JIOXKUTEe/IbHBIX peLieH3uit [14, c. 72-74; 17, ¢. 373-377].

JlaHHBIN KOMMEHTapUil MOMOXET CTyZ,eHTaM IopUruyeckux By30B. OH MpocTo Heob-
XOJIUM /ISl YYeHbIX, IOCKOJIbKY 3HaUYUTeJIbHasl 4acTh CTaTel Oblia JON0JIHEHA MTPe/JIoXKe-
HUSMM M0 YJIy4llIeHUI0 GOPMYIMPOBOK 3aKOHa.

MBI OJIYYHU/IN UCKPEHHEE YI0BOJILCTBUE OT NPOYTEHUSI KOMMEHTAPHUS U HAallKMCAHUSA
Ha Hero peleH3uu. JlecTBUTENbHO OH QyHAaMeHTasleH. BolpaxkaeM Npu3HaTeJbHOCTD 3a
TPYA, KOTOPbII NPUI0KWJI aBTOPCKUHM KOJIJIEKTUB K €ro HanucaHuio. U »kes1aeM HOBBIX Ha-
YYHO-NPAKTUYECKUX J0CTHXKEHUH.
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with extensive life and work experience. In addition, each of them took place as a scientist.
The review substantiates the conclusion that the commentary is a completed and fundamen-
tal work on operational-search science. The book is recommended to practitioners (opera-
tives, investigators, prosecutors, judges), faculty of law schools, students and listeners.

Key words: operational work, operational-search activity, commentary, principles
of the ORD, legality, respect for human rights.

The book, which is the subject of this review [12], has become popular since its publi-
cation. The explanation is simple — she was expected. First of all, operatives and other prac-
titioners were waiting: prosecutors, judges, lawyers, investigators.

Alas, it rarely happens that a commentary on a law is written by a team of highly res-
pected, well-known professionals, people who can clearly and accurately comment on the
norms of the law and give specific recommendations for its application. Each of the authors
rose to high positions and, in addition, said his word in science; everyone should listen to
their advice.

Operational search activities are largely aimed at solving crimes. The main consumers
of the results of the investigation are investigators. Therefore, it is logical that the team of
authors was headed by the Chairman of the Investigative Committee of the Russian Federa-
tion A.I. Bastrykin, himself a prominent specialist and famous scientist [4; nine; ten; 13].
His active participation in writing a commentary on the law determines the main line of
work of investigators, aimed at the strictest observance of the rule of law, as well as the de-
sire to disclose and thoroughly investigate all crimes.

There has never been such a level of commentary on the operational-search legisla-
tion in Russia.

In this review, we, following the authors of the commentary, will pay special attention
to the essence of operational-search activity in the context of its principles and observance
of human rights.

Article 5 of the Federal Law "On Operational-Investigative Activities" (hereinafter -
the Law on OSA) [2] is devoted to the observance of human rights in the implementation of
these activities. This article is one of the most prominent in the law. As the authors of the
commentary correctly wrote, the provisions set forth in it formed the basis for the appear-
ance in 1992 of the first law in Russia on the implementation of operational-search activi-
ties. Then, at the turn of times and politics, society sought to very clearly and strictly deli-
neate the powers of the subjects of the ORD, since, as it seemed to some of the active public
figures, human rights were constantly violated by such bodies, since everything was al-
lowed to them.

There were certain grounds for such reasoning. For example, the tough work of the
tsarist law enforcement agencies and special services against A.S. was no secret for society.
Pushkin, M. Yu. Lermontov, F.M. Dostoevsky, dissenters, etc. It was no secret that under the
tsarist regime, torture and corporal punishment were used against the majority of those
imprisoned. At the same time, rumors were actively spread that the work of the police and
special services had become even more brutal in Soviet times. And one of the goals of the
emergence of operational-search legislation presupposed just a clear definition of the pow-
ers of the subjects of the ORD with the categorical prevention of any unreasonable and
even more illegal restrictions on human rights.

The principle of respect and observance of human and civil rights and freedoms is
one of the most important principles of the OSA and is directly indicated in Article 3 of this
law. As a rule, the introduction of this principle into the law is enough for everyone - from

183



Teopus rocyaapcTsa u npasa

professional lawyers to ordinary people! - it became clear that activities regulated by law
are carried out with mandatory respect for human rights. However, the legislator decided
to additionally include a separate article in the law, where he once again demanded to ob-
serve human and civil rights and freedoms. Moreover, the name of Art. 5 of the OSA Law
completely repeated the name of the one named in Art. 3 principles. At the same time, the
article concretized the provision of this and other principles of the ORA in terms of the ob-
servance of human rights. Such attention of the legislator to ensuring human and civil
rights and freedoms can only be welcomed.

It is these articles that are the basis and guideline for the normal (correct, legal, hon-
est, fair, etc.) implementation of the OSA.

However, the wording of even these articles has serious flaws. For example, part 1 of
Art. 5 of the Law on OSA defines that "the bodies (officials) carrying out the OSA, when car-
rying out operational-search measures, must ensure the observance of human and citizen's
rights to privacy, personal and family secrets, home inviolability and correspondence.” If
this wording is taken literally and interpreted literally, it turns out that the article provides
for the obligation to ensure the rights and freedoms of man and citizen only when conduct-
ing operational-search activities.

At the same time, as the authors of the commentary correctly wrote, the ORD is not at
all reduced to carrying out operational-search measures. The bodies carrying out the OSA
have the right to involve people in confidential cooperation, create enterprises, institutions,
organizations and divisions, accumulate information and use it in proving, etc. Why is it
said that only when carrying out operational-search measures is it necessary to ensure
rights and freedoms?

In addition, not all of the rights and freedoms are named in Part 1. For example, the
constitutional rights to life and health, the right to privacy of telephone conversations, tra-
vel, etc. are not named. In general, it would be more reasonable for the legislator to cite
Part 3 of Art. 55 Constitution of the Russian Federation. It says: "The rights and freedoms of
man and citizen can be limited by federal law only to the extent necessary in order to pro-
tect the foundations of the constitutional order, morality, health, rights and legitimate in-
terests of others, to ensure the country's defense and state security” [1].

Taking into account the foregoing, the authors of the commentary are absolutely right
that it is impossible to literally interpret the article of the Law on OSA, dedicated to the ob-
servance of human and civil rights. It should be interpreted broadly, and ideally, appropri-
ate corrections should be prepared for it.

There is no doubt that the Russian Federation is a legal, democratic state. The most
important principle of the rule of law is the freedom to appeal against the actions of state
bodies and officials. The same is stated in Art. 46 of the Constitution of the Russian Federa-
tion, which guarantees every person and citizen judicial protection of rights and freedoms.
This right provides an opportunity to appeal against the actions of state authorities in
court. Proceeding from this, if a person believes that the actions of the subjects of the OSA
have led to a violation of his rights and freedoms, he has the right to appeal these actions to
a higher authority carrying out the OSA, the prosecutor or the court.

In this commentary, many pages are devoted to the nuances of the implementation of
this right. The procedure for the participation of a judge in the protection of human and civ-
il rights from violations committed by the subjects of the ORD is considered in detail. In this
case, the legislator indicates what information can be required from the body carrying out
the OSA, and what information he has no right to disclose. In particular, not only the person
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who appeals against the actions of the subject of the OSA, but even the judge is not pro-
vided with information about the persons embedded in organized criminal groups, about
the full-time covert employees of the organs carrying out the OSA, and about the persons
assisting them on a confidential basis.

In order to observe human and civil rights, at the legislative level, the period of sto-
rage of materials in relation to persons whose guilt in committing a crime has not been
proven in accordance with the procedure established by law has been established. This pe-
riod is one year. They should be destroyed in a year. The one-year term can be extended in
case of official interests or the interests of justice (for example, the decision to acquit the
defendant was appealed by the prosecutor to a higher court and the final point in his inno-
cence has not been set).

As noted in the commentary, the law does not set the moment from which the annual
countdown should start. This period was practically unanimously approved by the theory
of the ORD. Proceeding from the fact that the right to familiarize with the materials arises
only from the date of the adoption of the rehabilitating decision in the criminal procedure,
this day should be considered the beginning of the term [16, p. 72; 18, p. 39; 19, p. 46].

Important and fair is the provision of the legislator on the inadmissibility of excessive
storage of the results of wiretapping and other conversations of persons against whom
a criminal case has not been initiated. The legislator decided that this period should be six
months. The commentary draws attention to the fact that three months before the destruc-
tion of these materials, the appropriate judge is notified of this. That is, the legislator also
placed the process of destruction of phonograms by the subjects of the ORD under judicial
control. The authors of the commentary, analyzing the nuances of human rights obser-
vance, emphasize the importance and timeliness of such judicial control.

Moreover, the commentary once again draws attention to the need for a broad inter-
pretation of the legislator's requirements. In this case, as explained in the book, the legisla-
tor had in mind the destruction of not only the results of wiretapping, but also wiretapping
and video recordings made during other operational and technical measures. The desire of
individual operatives to collect incriminating evidence in violation of the law must be sup-
pressed.

Here it is necessary to say about the prohibition to disclose information that affects
the inviolability of private life, personal and family secrets, honor and good name of citi-
zens and which became known in the process of carrying out the ORD. Such information
cannot be disclosed without the consent of citizens.

In addition, operational employees are prohibited from:

- incite, persuade, induce, in a direct or indirect form, to commit illegal actions (prov-
ocation);

- falsify the results of operational search activities.

These seemingly simple requirements in terms of incitement to commit a crime and the
creation of a so-called operational provocation have long required legislative confirmation.
That it is at the level of the law that such behavior was prohibited to operatives. Moreover, in
practical operational-search work and scientific discussions, [ have repeatedly heard that it is
possible to incite to commit crimes! This was motivated by the fact that no matter how you
incite an honest person, for example, to theft or murder, he will not commit crimes. Moreo-
ver, in a number of foreign countries, provocation or incitement is permitted.

However, supporters of this point of view did not take into account many factors, for
example, that a person may be psychologically weaker than a law enforcement officer who
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incites to commit a crime. The resolution of the Plenum of the Supreme Court of the Rus-
sian Federation of July 9, 2013 No. 24 "On judicial practice in cases of bribery and other
manifestations of corruption” clearly interprets the concept of provocative actions. In ac-
cordance with it, actions to transfer a bribe or the subject of commercial bribery with the
consent or coercion of an official or a person performing managerial functions in a com-
mercial or other organization should be considered provocative, when such consent or of-
fer was obtained as a result of persuading these persons to receive valuables under cir-
cumstances indicating that without the intervention of law enforcement officials, the intent
to obtain them would not have arisen and the crime would not have been committed [3].

In addition, the authorities carrying out the OSA are prohibited from falsifying the re-
sults of the OSA. Much has been said and written about this too. However, some practition-
ers still go to falsify the results of the ORD. And scientists are trying to justify the admissi-
bility of such actions, since, in their opinion, the illegally obtained results of the ORD are
outside the framework of the criminal process. These scientists are silent about the truth
about where falsification and illegality of obtaining the results of the ORD can lead. But it's
great that the book, edited by the Chairman of the Investigative Committee of the Russian
Federation, clearly and unequivocally confirms the inadmissibility of falsifying the results
of the ORD and their use in criminal cases.

We add that for falsification of results, as well as for other crimes during the imple-
mentation of the ORD, operational officers can be brought to criminal liability.

The non-admission of falsification of the results of the ORD in the criminal process, as
well as their illegal receipt, directly follows from the principle of legality. The principle of
legality is established by Art. 15 of the Constitution of the Russian Federation [1]. In accor-
dance with it, public authorities and their officials are obliged to comply with the Constitu-
tion of the Russian Federation and laws. The principle of legality consists in strict and con-
stant observance of the provisions of the Constitution, the Law on OSA, other federal laws
and regulations of the Russian Federation, including orders, instructions and orders go-
verning the OSA.

It must be said that in the peer-reviewed commentary, the article on the principles of
OSA is excellently written. It stands out both for its clarity and accuracy and shows the high
scientific character of the authors of the book. So, in the Law on ORD, only four principles
are indicated: two constitutional (legality, respect and observance of human and civil rights
and freedoms) and two others (conspiracy, a combination of overt and unspoken methods
and means). There is also the already mentioned principle of appealing against the actions
of state bodies and officials. But there are much more principles in the ORD. Therefore, the
authors made an excellent decision to comment on not only the named, but also other prin-
ciples that, due to the legislator's carelessness, did not get into this law. All the principles
that are indicated in the commentary have been worked out in detail and scientifically
substantiated. The authors carefully studied the available scientific material on this topic,
which is confirmed by references to the most authoritative experts on these issues.

Following the authors, in this review we will talk not only about the principles out-
lined in the Law on OSA, but also pay attention to the principles not specified in the law.
A more detailed examination of the principles by us, we hope, will strengthen the rule of
law in the ORD.

For example, in addition to those mentioned, let us also single out the constitutional
principle of humanism. The principle of humanism follows from Article 21 of the Constitu-
tion of the Russian Federation [1] and means that the implementation of the ORA must be
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humane. Violence and torture are not permissible during an ORD. Ideally, the ORD should
have a preventive focus and that is, it should be aimed at keeping persons intending to
commit a crime from criminal intent. Of course, this is extremely difficult, and sometimes
simply impossible, but you need to strive for this. It is precisely the retention of a person
from committing a crime that is the realization of the principle of humanism. Humanism is
also manifested in minimizing harm to persons during detention, in the human attitude
towards criminals, in preventing the dissemination of information about the circumstances
of the personal life of criminals, etc.

Much attention in the book is paid to other principles, which are characteristic mainly
of the independent reconnaissance patrol. Thus, the principle of conspiracy means that an
independent reconnaissance patrol, if necessary, can be carried out secretly, that is, secret-
ly from other persons. At the same time, information about the organization and tactics of
operational-search measures, as well as information about the forces, means, sources, me-
thods, plans and results used in their conduct, as well as a number of other information,
constitute a state secret. Failure to comply with the principle of conspiracy may entail se-
rious, including irreversible consequences for the body carrying out the independent re-
connaissance patrol, as well as the object of operational interest.

The principle of combining public and private methods and means is interconnected
with the principle of conspiracy. Its essence is that in a number of cases the secret means
and methods used in the course of the ORD are combined with vowels. In particular, receiv-
ing secret information about a crime entails its implementation in a public criminal proce-
dural way. As you know, it is impossible to achieve results only by tacit or only by vowel
methods. The interdependence and interconnection of tacit and public means and methods
for the organs carrying out the ORD is necessary.

The principle of non-departmental control, which is not specified in the law, means
that the ORD cannot and should not proceed outside the control of society and the state.
Such control and supervision is exercised by the President of the Russian Federation, par-
liament, government, court and prosecutor's office. The commentary on literally every ar-
ticle is devoted to the rule of law, departmental and non-departmental control in the book
under review.

A purely professional principle of efficiency (or offensiveness) means that operational
officers and other officials are obliged to timely conduct an ORD to prevent the commission
of crimes. A.Yu. Shumilov wrote that operatives should act offensively, show initiative in
detecting crimes, and timely document criminal activity in the case of operational records.
In addition, they must promptly take all the actions provided for by law to identify persons
intending to commit or committing a crime for their subsequent inevitable punishment, as
well as identify the causes and conditions that contributed to the commission of the crime
[20, p. 134].

The principle of de-ideologization and non-partisanship is understood as a ban on carry-
ing out operational-search activities in the interests of political parties, public and religious as-
sociations, as required by the Law on Organized Crime Control. In turn, the personnel of the
bodies carrying out the OSA should not be limited in their official activities by decisions of po-
litical parties and public associations pursuing political goals. As you know, a political party is
a public association created for the purpose of participation of citizens of the Russian Federa-
tion in the political life of society through the formation and expression of their political will,
participation in public and political actions, in elections and referendums, as well as in order to
represent the interests of citizens in the bodies state power and local government.
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A political party is a type of public organization as an organizational and legal form of
legal entities. A public association is understood as a voluntary, self-governing, non-profit
formation created on the initiative of citizens who have united on the basis of a community
of interests to realize the common goals specified in the charter of the public association.
The right of citizens to create public associations is realized both directly through the asso-
ciation of individuals and through legal entities - public associations.

In addition, the subjects of the OSA are prohibited from taking part in the work of
federal bodies of state power, bodies of state power of the constituent entities of the Rus-
sian Federation and local self-government bodies, as well as in the activities of duly regis-
tered and not prohibited political parties, public and religious associations in order to in-
fluence the character their activities.

This point of the law is well explained in the commentary. The subjects of the ORD are
prohibited from taking exactly the tacit participation in the work of state authorities. The
official participation of the head of the organ carrying out the independent reconnaissance
patrol in the work of state structures is not only possible, but in some cases is simply ne-
cessary (for example, the participation of the head of the Police Directorate of a constituent
entity of the Federation in the work of the commission for fleet). Here it must be borne in
mind that open participation is permissible only in non-prohibited parties and associa-
tions. And unregistered and even more forbidden parties and associations, of course, are
the object of operational-search activities.

It is also clearly described in the commentary and the principle of interaction be-
tween the bodies carrying out the OSA. This principle consists of several positions.

First, it is the organization of interaction between operational services. Obviously,
this refers to the interaction between departments (departments) within the territorial
body carrying out the OSA, between the independent territorial bodies of the subjects of
the Federation, as well as interaction with other bodies carrying out the OSA.

Secondly, the coordination of the activities of the operational-search services with
other bodies of criminal justice (the prosecutor's office, the court, the enforcement agen-
cies, etc.).

Thirdly, the interaction of authorities, ORD in Russia, with similar departments of
other states. Fourthly, legal acts that form operational-search legislation, defining the inte-
raction of operational services with enterprises, institutions, organizations and their offi-
cials [8, p. 78-80].

The principle of planning and scientific character is also very useful. The planned
start in the ORD is expressed in the development of long-term, current and special plans:
meetings with confidants, events for operational accounting, etc. are planned [15, p. 22].
Particular attention is paid to the development of plans for conducting operational-search
measures or one complex, in terms of organization and tactics of the event.

As the authors of the commentary write, the recognition of scientific character as one
of the principles of ORD is important for both practice and theory. The implementation of
this principle by introducing the most effective rational, scientifically grounded methods
and means of combating crime increases the practical level of the ORD. In turn, the scientif-
ic principle presupposes the validity of the solution of issues arising in the process of con-
ducting operational-search measures [16, p. 22-23, 35].

The principle of comprehensiveness, completeness and objectivity is no less signifi-
cant. Comprehensiveness should be understood as the advancement of all possible ver-
sions of an event that has occurred (planned); completeness means such a depth of their
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research that will allow you to unequivocally come to a well-founded conclusion; objectivi-
ty provides an unbiased approach to the interpretation of the investigated circumstances,
the absence of an accusatory bias [11, p. 103-104]. This principle was at one time present
in the criminal procedure legislation and the requirement to establish objective truth was
based on it. The desire to establish precisely the objective truth should also be in the ORD
[7, p. 343-354]. We support the emphasis on this principle. And, moreover, we will be glad
if the operatives will be guided by it.

We began our review by saying that the operatives were waiting for such a detailed,
voluminous and complex commentary. Finally he came out. Ordinary citizens were also ea-
ger for it. We are confident that the text of the commentary will allow people to understand
such a difficult matter as operational-search activity.

In addition, it is no secret that ordinary people welcome the creation of the Investiga-
tive Committee in Russia and perceive its formation and activities as a step towards streng-
thening the rule of law. And, as noted, it is good that the peer-reviewed commentary was
edited by the head of this very important government body. It is also good that A.l. Bastry-
kin was able to gather the most famous and cited experts on the ORD: V.P. Salnikova,
S.I. Zakhartseva, V.M. Egorshin and others [5; 6; 7]. Many positive reviews have been writ-
ten on the books of these scientists [14, p. 72-74; 17, p. 373-377].

This commentary will help law students. It is simply necessary for scientists, since
a significant part of the articles were supplemented with proposals for improving the
wording of the law.

We really enjoyed reading the commentary and writing a review on it. Indeed, it is
fundamental. We express our gratitude for the work that the team of authors contributed
to its writing. And we wish you new scientific and practical achievements.
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Illam6a Tapac MupoHoBuY poausca 29 utonsa 1938 roga B r. CyxyMu A6xasckoi
ACCP B ceMbe HM3BeCcTHOT0 abxa3ckoro rpucta Mupona Muxainosuya lllamb6a, KoTOpbIX
B pa3Hoe BpeMs paboTas U IPOKYpPOPOM, U Cy[ibel, B YaCTHOCTH, NIpejcesaTesieM Bepxos-
HOro cyfa Ab6xa3uy, BO3IJaBJ/isJ KOJIJIETHIO afBOKaTOB A6xasuu. Bmecrte ¢ cynpyrou Jlu-
el J116a OHU BbIPAaCTUI/IM ABOUX cbiHOBeH, Tapaca u Cepres (nmociegHui Miajiie 6paTta
Ha 13 sieT, HbIHe cekpeTapb CoB6e3a AGXa3uu, paHee OblJl MUHUCTPOM MHOCTPAHHBIX e,
npeMbep-MUHUCTPOM AGXa3uM) U 104b ITEPH.

C Havyasna Benukon OTeyecTBEHHOUW BOWHBI CeMbs INepeexasa B I. ['yayThl, Tak Kak
oTel yuiesa Ha ¢poHT. B 1954 rony BepHy.sack B r. Cyxymuy, rje Tapac MUPOHOBHUY OKOH-
YWJI CpeJiHIO0 1IKOJy B 1958 T.

B 1958 r. nocTynuia Ha 10puauYecKuil gakyibTeT MOCKOBCKOTO roCyJapCTBEHHOI0O
yHUBepcuTeTa uMeHU M.B. JloMoHOCOBa, okoHuuJ ero B 1963 rogy. Pabortan B r. Cyxymu
cJeloBaTeeM-CTaXXEPOM MpPOKypaTyphl r. CyxymMH, HHCTPYKTOPOM A6GXa3CKoro obkoma
Komnaprtuu I'pysun. B 1968 r. noctynun B Beiciiyro naptuiinyto wkoay npu LK KIICC,
a3ateM B 1972 r. B acnupaHTypy AkaZieMuu ob1uectBeHHbIX Hayk npu LIK KIICC.

[Io OKOHYAaHHWM aCIUPAHTYPbl 3aAUUTUI KaHAUAATCKYI0 (1975 r.) U JOKTOPCKYIO
(1985 r.) gucceprayuu. Ctan B 1987 r. npodeccopom. B Akanemusax (AOH, 'AY, PATC) pa-
60Tas Ha pas3/IMYHbIX JO/DKHOCTAX — CTaplIero Hay4yHOro COTPYAHUKA, AOLeHTa, pejce-
Jlatesis npopKoMa, cekpeTaps NapTkoMa, npodeccopa kadpeapsl. Cnenuasuct B 06J1aCTU TeO-
PHH U NPAKTHUKHU IOCYyAApCTBa, AeMOKPAaTUHM U NPAaBOINOPAAKA, HALMOHA/IBHO-TOCYAaPCTBEH-
HOTO YCTPOWCTBA U NpeANPUHUMATEIbCKOTO MpaBa, aBTop OoJiee 75 KHUT M CcTaTel, paspa-
60T4uK TekcTa npoekta KoHcrutyuuu Pecny6sivku A6xa3uvs, MHULIMATOP MPOBEJEHUS Nep-
BbIX BCEHAPO/HBIX aJIbTepHAaTHUBHBIX BbI60POB [Ipe3nsenTa Pecniy6siviku A6xa3us.

B 1989 r. T.M. lllam6a 6b1s1 ©36paH HapoAHbIM AenyTaToM CCCP.

C Hos16ps1 2002 r. 1o utosb 2008 1. - nepBbIK popeKkTop Poccuiickoro rocyjapcTBeHHO-
ro TOproBo-akoHoMu4eckoro yHuBepcuteTa (PI'TIY), c 2008 r. - coBeTHuK pekTopa PI'TIY.

[ToyuéTHbll agBokaT Poccuiickoit ®enepaunuu, 3acaykeHHbIH opucT Poccuiickoi
®epepauuy, HoTapuyc MOCKOBCKOM TOPOJACKOM MajaTbl HOTapUyCOB, BJafeJiel, coOCT-
BEHHOU HOTApHUaJIbHOW KOHTOPBHI.

NmeeT 60s1ee 300 HaydHbIX NyOIMKALUK 110 Tpo6ieMaM rocyJapCTBEHHOCTH, JeMO-
KpaTHH, 3aKOHHOCTH, IPaBONOPA/KA, HALLMOHAJIBHO-TOCYAAPCTBEHHOI0 ycTporcTBa. Tpy-
Abl T.M. lllaM6bI LIMPOKO M3BECTHBI HAYYHOM 0OLIECTBEHHOCTH, @ NaTPUOTHYeCcKas Jes-
TeJIbHOCTb MO0 CIJIOUEHUIO MPOTPECCUBHBIX AeMOKpaTHhueckux cus A6xa3zuu u KaBkasa
noJiy4rsia Mex/ayHapoiHoe npusHaHue. B 1992 r. 611 u36pat [IpesugentTom BecemupHoro
KOHI'pecca abxa30-aba3uHCcKoro (abasa) Hapoa.

[llamb6a T.M. siBsieTcs 1eMCTBUTENbHBIM YJEHOM (aKaZleMUKOM) BOCbMU Mex/yHa-
POJHBIX aKaJleMHUi, B TOM uucie Mex/yHapoHou akajieMruu nHopmaTusauuu npyu OOH,
MexayHapogHor @paHiy3ckoi [11aTOHOBCKOUM aKaileMU M HAayK U UCKYCCTBa, AZIbIrel CKOU
MexyHapoJHON akaJieMUU HayK, MexxaAyHapoJHON aKaJleMUH AYXOBHOTO eJUHCTBa Ha-
poJioB MHUpa U Apyrux. fABasierca saypeatoMm ['ocysapcTBeHHOU npeMyUU A6Xa3uud UMeHU
Amutpuda 'ynua. Conpeacenarens Poccuiickoro KoHrpecca HapogoB KaBkasa.

B Bukuneauu B cratbe o Tapace lllamb6a ynomMmuHaeTcs, 4yTo oH «B 1980-e rozap! aBa-
K/JIbl OTKJIOHWJI NIpeJJioKeHue BOo3r/aaBUTb Abxaszckui oo6kom KIICC». UcknrounTenbHas
0CO6EeHHOCTb JIMYHOCTU Tapaca MupoHoBHYa TO, YTO OH UMeeT HeOPULHMAIbHbIN MOXKHN3-
HEHHBIN TUTYJ «<HAapOJHbIN npe3uieHT A6xa3un». Ho 0co60 xoueTcss 0CTaHOBUTBHCS Ha ero
pOJIM B CO3JJaHUM U CTAaHOBJIEHUM BceMHUpHOro KoHrpecca ab6xa3o-ab6asmHckoro (abasa)
Hapo/a.
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Ele B rozpl nMaJieHUs «KeJe3HOTo 3aHaBeca» y abXa30B M aba3uH, ABYX OJU3KOPOJ-
CTBEHHbIX HApO/J0B, XXUBYLIUX 10 06e cTopoHbl ['1aBHOro KaBkasckoro xpe6Ta, 60b1as
4acTb KOTOPbIX BO BTOPO# nosioBUHe XIX Beka B pe3yJibTaTe KaTacTpodbl MaxXaKUPCTBa
OKa3aJsiacb Ha 4y»kO0uHe, B OCMaHCKOM UMIIEPUH, 3apOJUIacCh MbICJIb O CO3JAHUU MEXIY-
HapOJHOU 00leCTBEHHOU OpraHMU3aluy, KoTopas o6’beJUHU/IA Obl IpeCTaBUTENIEN BCe-
ro 3TOro pa3bpocaHHOro MO MUPY 3THOca. bblsla HaMeyeHa JaTa NMpPOBeJeHUs yupesu-
TeJIbHOTO GopyMa TaKOW OpraHU3allMM, HO TYT TpsiHyJia IPy3UHO-abxa3cKasl BoWHa. A6-
Xa3CKUU HapoJ, B KOHLe JieTa — HavaJsie oceHU 1992 ropa okasajicsd OYKBaJIbHO Ha Kparo
IPOMACTH...

Ho npoucxo uBliee B IepBbIX YUCIaX OKTAOPS 0Ka3ajl0Ch NOX0KUM [1/1s1 a6xa30B Ha
CKa3Ky: CllepBa B pe3yJibTaTe [JBYX CTPeMHUTeJIbHbIX HAaCTylaTeJbHbIX onepanui abxas-
CKOTO OIOJIYEHUSI OKa3aJMCh 0CBOOOXAeHbl OT BoMck ['occoBeTa ['py3uu I'arpa u ee okpe-
CTHOCTH, a TaKKe ObLJ1 OCYlIeCTBJIEH BbIXO/, K rpaHulle ¢ Poccuiickoit ®enepanuei, a 3a-
TeM B nNpudpoHTOBOM ['yzayTe MosSIBUJINCH HEBUJIAHHbIE 3/l1eCh paHee aBTOOYChI, TPUBE3-
lMe B Cpakawlnyrcs A6Xa3ui0 3apyOexHbIX JejieraTOB Ha IMepBblId yYpeJuTesbHbIN
BceMupHbIN KOHrpecc abxa30-aba3nHCKOro (abasa) Hapoa.

3acesjlaHusa KOHIpecca npouiu 7-8 okTsa6ps B JloMe Ky/JIbTypbl KpynHelero abxas-
ckoro ceJsia JIbIXHBI, Tie 3TO ObLJI0 HanboJiee 6€30MacHO BBUAY OJM30CTH ['YMUCTHUHCKOTO
bpoHTa ¥ npojoKaIIuXcs 60eBbIX AeldcTBUU. U npe3ugeHTom MexayHapoHOU acco-
qUanuu abxaszo-abasuHcKoro (a6asa) HapoJa, Kak TOr/la Ha3blBajach 3Ta OpraHu3alus,
6b11 u36paH Tapac lllam6a, 4TO BBIT/IAZEN0 BeCbMa 3aKOHOMEPHO — YYUTBIBAs, B 4aCTHO-
CTH, U TO, YTO Yy HEro ObLJI ONBIT PYKOBOJCTBA MOCKOBCKOM abXa3CKOU Auacnopou (oH op-
raHu3oBaJl epBoe abxa3ckoe 3emJisiuecTBO B MockBe B 1958 rojy, korja elje caM ObLa
CTY/AEHTOM).

Ho npouio, kak u3BeCTHO, ellle 0K0JI0 Io/ia, IOKa He Oblyia Mo6eJOHOCHO 3aBeplieHa
OTeuvecTBeHHas1 BoWHA Hapojia A6xa3uu. Bckope nociie ee okoHuaHus Tapac MupoHoBUY
npefJioxua YpuykoBy M.X., Bo3ryiaBuUThb npecc-cayx6y MAAAH, a Takke peakTUpPOBaThb
ee )KypHaJ «Abasza.

BoT uyTo oH nuuiet o T.M. lllam6e: «YyacTBys B nmocjeAyloliux KOHrpeccax Accolua-
nuu - B Cyxyme u [lunynze, Yepkeccke, B pabounx noesakax pykoogurteneid MAAAH no
ropojiaM, cejaM U ayJiaM, FTOTOBSl IlepBble HOMepa Ha3BaHHOIO >KypHaJsa (OHU BBIXOJUIU
Ha abXa3CKoM, aba3WHCKOM U PYCCKOM fI3bIKax), I0BOJUI0Ch MHOTOKpPAaTHO HAO/I0AaTh 3a
TeM, KaK MTHOBEHHO pacloJiaraji u NpuTAruBaj K cebe jaoaeid Tapac MUpoHOBHY, KakK He-
M3MEHHO CTAaHOBUJICA AYLIOHW JII060M KOMIAHUU ...

B TeyeHue 6oJsiee 25 JsieT OH BO3IJIABJSJ 3TY MEX/AYHAapOAHYI0 OpraHu3aluio, Hala-
JIUB ee OTHOILEHUSI C IOTOMKaMHU abXa3CKUX U aba3sMHCKUX Maxa/KUPOB, )KUBYILUX B Ca-
MbIX pa3HbIX CTpaHax, npex/e Bcero, B Typeukoit Pecny6suke. B utone 2013 rosa oH B03-
IJIaBJISIJI GOJIBIIYIO JieJieranuio abxa3oB U aba3uH, KOTOpbie ObLIW MpUrJalleHbl B bproc-
cesib B EBponapsiaMeHT A5 ydyacTUsl B KOHQeEpeHIUY, TeMa KOTOPOU 3ByYasia Tak: «Abxa-
3ud ¥ EBpomna: nyTy B3aUMOINOHHMMaHUS U COJTMXKEHUSI».

B nexabpe 2017 roga Ha VII BcemupHoM ab6xa30-a6a3MHCKOM KOHTrpecce, TPOXO0/I1B-
meM B Cyxyme, Tapac MupoHoBUY, BO3pacT KOTOPOTO MOZOIIE] TOTAAa K BOCbMHUJECATH-
JieTHEMY py06exy, OblJ M30paH MOYETHLIM NpPE3UAEHTOM MeX/AYHAapOJAHOW OpraHU3aluy,
a pykoBoJUTesieM ee cTasl aba3suH Mycca JK3eKOB.

B 2018 roay lllam6a 6bl1 HarpaXkaeH Npe3uIeHTOM AGXa3uu OpAEeHOM «AXb/3-AMilax»
| cTeneHu 3a 3HAYMTEIbHBIM BKJIAJ, B pa3BUTHe abXxa3CKOM rOCyJapCTBEHHOCTU U OOJIbILINE
3aC/1yTH B YKpEIJIEHUH CBsI3ed Mexaly HapoJaMu KaBkasa, uHpopMupoBasio u3jaHue.
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MockBa, opuc Tapaca lllam6bI B «6ysirakoBckomM» foMe Ha bosabmoi# CapoBoi, 10. O
MMeJl penyTalui0 UHTe/JIEKTYaJlbHOro Kjayba MU HedpOpMaJbHOTO MOCOJbCTBA AGXas3uu
eulé B Te rojibl, korja Poccus He nmpu3HaBa/la HE3aBUCHMOCTb pecny6JIMKU. 3/ieCb COOU-
paJsics OJi CIIOpPOB, 0OCYyXJeHUH U NMOATOTOBKH NPOrpaMMHBIX JOKyMEHTOB BeCb abxas-
CKMU U npoabxa3ckuil «6oMoHa» — Cepreut baranu, ®asunb Wckangep, Cepreit babypuH,
Cepreii lllamba, Anekcanap AukBa6, Otapu Apui6a, Uropp Ax6a, Hyrsap Amy6a, TeHrus
XaxBa, Koncrantun 3atynauH, Jayp 3anTapus, Anekcangp Aiba, ['eHHaguil BepysiaBa
Y MHOTHE, MHOTHE IpYyTHeE.

Tapac MupoHOBUY TaKkKe ObLI HE TOJIBKO BbIIAIOIIMMCS IOPUCTOM W 3aMeydyaTesbHbIM
y4eHbIM, JOKTOPOM HOPUAUYECKHX Hayk, npodeccopoM. B uyucie nociesHux kHUr Tapaca
[llam6b1 - «AgBOoKaTypa B Poccuiickoit ®Pegepauun» (2008, coBMectHO ¢ JLA. CTeleHKo),
«Ab6xa3usd. [IpaBoBble OCHOBBI T'OCYJAapCTBEHHOCTU U cyBepeHuTeTa» (2005, coBMecTHO
c A. 10. HenpoumHbiM). OH AABJISI/ICS PeJAKTOPOM M BXOJIUJI B peJlaKLIHOHHbIe KOJIJIETUH MHO-
IMX Hay4HbIX U3JJaHUH, BKJIIOYasl Halll )KypHaJ «Teopusi rocyjapcTBa v paBay.

Muoro set Tapac MupoHoBUY pa6oTasl B 00l[eCTBEHHOW OpraHH3allMM, CO3JaHHOM
B MockBe - Acconmanuu opujuyeckux By3oB Poccuy, Obl ee UleHBbIM BJJOXHOBUTEJEM
Y OpraHHU3aTOPOM MHOXKeCTBA UHTEPECHBIX MEPONPUATHM.

1 koHeuHO e, OecCUéTHOE KOJINYECTBO YyieHUKOB Tapaca MupoHoBHYa, ero nocuie-
JloBaTeJiel, pa3/iesisiBIIMX ero B3rJis/Ibl U paZloCThb OOLIEeHHUS — 3TO elle O/iHa — OT/eJIbHas
Bexa B )KM3HM 3TOr0 3aMe4aTeJbHOr0 YeJ0BeKa.

[Tocsne koHuuHsbl T.M. lllaMOb1, NOABUJIOCH MHOXKECTBO YaCTHBIX UHTEPHET-0TKJIUKOB.
BoT of1H M3 HUX, y4eHOT0 U MyOJUIUCTA, y4acTHULbI OTeyecTBEHHOU BOMHbBI Hapoza A6-
xa3nu AHHbI bponzo:

«Y1les U3 )KU3HU MO Ha3BaHHbIN A5 Tapac MupoHoBuy lllam6a. Ckosibko A06pa,
TeIJia, JIaCKU OT Hero ucxoauio! Kak Bcerza, Mor nozazepaThb U CJ10BOM, U AesoM. Kakoe
y Hero ObLIO 4yAecHOe 4yBCTBO toMopa! OH Obl1 06pa3loM AOCTOMHEHNLIEro 4esjo0BeEKa,
MY>KYMHBI, IPEKPACHbIM CEMbSIHUHOM, BblJAIOLIMMCH y4yeHbIM, podeccopoM, [Ipe3nsen-
ToM BceMupHOM accouuanuu abxa3o-aba3sWHCKOrO Hapo/a, CTApEWIIMHOW U CTep>KHEM
Halllell MOCKOBCKOU Auacnopbl. Ho 06 3TOM NMycThb Apyrue CKaXKyT CBOe CA0BO. A s TOPbKO
[IepeXMBal0 IMOTepI CTapllero JApyra M pOACTBEHHHKA, KOTOPOTO YXKe HHUKOrJa IpHU
BCTpeye He NOIie1yI0 0-abXa3CKHY, B IJIEYO...»

k%kk

MoMeHT, NpOUCXOAAIIUN celyac BHE U BHYTPH BacC — 3TO He TOJIbKO MUT, MTHOBEHHE
Y HacToglee.

JTo enlé anoxa! Bama anoxa. HUKTo He 3HaeT, Korjga OHU CMEHUTCSA HOBOM U OCTaBUT
sy ciaep B uctopun? Ho oHa Bama! M Bbl caMu B cuiiax BepIIUTh U GOPMUPOBATH €€ BO-
Kpyr U BHYTpH cebs1! Y mycTh Halll MUP He AAéT rapaHTHM, HO OH JAéT He4uTo OoJibllee —
BO3MOXKHOCTH! becunciieHHOe KOJIMYeCTBO!

OpHaxk/ bl Ballla 3110Xa CMEHUTCS HOBbIM JIECATUJIETUEM WJIM OTKPBITHEM / 3aBO€Ba-
HHUEM — He CTOJIb BaKHO! Ba’kHO MOHATH, YTO MHOT/A, OT YyX0/a JIUIIb OJJHOT0 YeJIOBeKa —
B OJIUH MUT, B OZJHO CKOJIb3sl11iee 1o 0604Ky 3pauka MrHoBenue YXO/JUT LEJIAA 3TTOXA!

YX0UT HEYMOJIUMO CTPEMUTEJIBHO U y2Kacarolie 6e3B03BpaTHO!

Jlaxke ec/iv 04eHb 3TOT0 3aXOTUM... HET, HE CMOXKeM BepPHYTb ee. JIUIb ¢ 6s1aro/japHo-
CTbI0 CMO>XEM MbI NOCMOTPETb €M B CJeJl, IOCMOTPeTh U CHATh LIANY, CKJIOHUBIIKCh
B IIOKJIOHE.

OcranoBuurch? Tenepb o6epHUTECH!
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[lo rpemseMy CTYKy KOJIEC MOXKHO pa300paTh pacchlyaTylo AOPOTrY Y CaMbIX CKJIO-
HOB I'yZlayTCKUX rop. [loAHUMasACh B3rJIA0M HaJ 04epTaHUSAMU PA3JIUTOrO MO0 MOPIKO ro-
pPH30HTA — MOXXHO 3XMYPHUTbCS OT IepJiaMyTpa CUPEHEBBIX CKaJl C OKaHTOBKOW 6esioi
HacbINU. 3[,eCh TaK TEILIO, TEMNJIO IZle-TO TYT, B COJTHEYHOM CILJIETEHUU. 3HAYUT Mbl OJIM3KO.

[loAHUMasACh 4y Th BBIILE 110 IPUTOPKY, B TAKT JypMaHy 3alaxa MaHJapUHOB U [IbIM-
KM JIpDOBAHBIX Ile4Yel — BaC BCTPETUT rOpAbIU U CIIOKOWHBIX B3IJIAA. YCTPEMJIAIOIANCA U3
NOJIHBIX 0J1IarOPOACTBa U MUJIOCEPAUS IJ1a3, OYepPUEHHBIX YyTh Bblllle BbITPABUPOBAHHBIX
Ha MpaMopHoU ninuTe 6ykB « Tapac MuponoBuu HIAMBA».

Yxon Tapaca MupoHOBHYA U3 )KU3HU 3aCTaBUJI MHOTUX I1€PEOCMBICIUTL CBOM NYTh,
CBOU LeJIM U LIeHHOCTH, CBepllIeHUs U ycrexu! B :KHU3HAX MHOTUX JIIOJlel OH 3aHMMaJl 0COo-
60e MecTo — Kak MasiK, KaK JIyd CBeTa U IP0KeKTOP HeCKOHYaeMOM 3Hepruu!

U ceroniHs, c yBepeHHOCTbIO MOXXHO CKa3aTh, UTO BCe 3TO ObL10 He 3ps! UTo mo 3emiie
XOJAT ThICAYH U 60JIbllIe ocaemoBaTesied Ero ngeit, Ero HauMHaHUM U BJJOXHOBEHH 1!

Ja, yuia snoxa, fa, Mbl noTepsaau Yenoseka-JlereHZy, HO Mbl HUKOTJla He TIOTepH-
eM MPOYHYI HUTb, COEJUHUBIIYI0 HAC U MPOHHU3BIBAKOLIYI0 B OYAyIllEM HU OJHY 3MO-
XaJIbHYI0 BETBb!

bnarogapum, Tapac MupoHoBUY, 3a TO, UTO Bbl 6b1s1M ¢ HaMmu! [lokolTech ¢ MUpoM!
Huuto He 3a6b1TO! HUKTO He 3a0bIT!

kkk
He ObIBaeT TakUX IpKUX MSATEH
B 0CHOBe KOTOPBIX HET TEMHbIX TOHOB,
Ho koMy-To ThI 6yelib Bcerja MOHATEH
[loxkanyiicra, Byap rotos!

He 6bIBaeT Takux Ujlea/bHbIX IeH3aKeH
be3 mopBaHHbBIX B KJIOYbSI JIUCTOB,

Ho koMy-To Thl 6yielib 6e3yMHO BaXKeH
[ToxkanyicTa, 6yab FOTOBY.

W ckoJIbKO 6 HY ObLJIO UCTONITAHO JIOPOT Y IlepeBaJIOB
OcbInaHo c Jito/ieH c10€eB Necka

Be3 noMo1nu JIokaTOpOB M paJiJMOCUTHAJIOB

K Tebe npuayT - ThI TOJIBKO O6y/ib TOTOB Bcer/a!

Mamumosa Ekamepuna BukmoposHa

Beuynasa Bam namAaTts, goporou Tapac MupoHoBuY!
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WHOM WE LOST ....

E.V. Mamitova *
N.V. Mamitova **
A.V. Chepus ™

MEMORY
TARAS MIRONOVICH SHAMBA

People. An endless
change of lives and souls, their
interac-tion, meetings and ac-
complishments. The world has
inexorably accelerated, we have
less and less time to stop, to think
and immerse ourselves in them!
We are all endlessly flying some-
where, and in a broken step, as
we rushed, we all fly away to in-
finity.

But now, this very
minute, for a fraction of
a second, slow down and listen.

Taking all the best, taking the worst too

It is impossible to get pomegranate, grape juice without spoiling the skin
Impossible to reach the peak without mountain shaking
I made a braid from my mother's tender caress

From daddy's toughness, from ancestors and their pain
Of the main ridges, and a genuine love of will

Of murdered millions and a child's cry

Of those who left because they could not do otherwise
From the curly manes of bareback horses

From explosive blood

From dancing, hot dough and cold mountain river

And all this is sacred. And all this is eternal!

And I am at peace and proud I am forever
What are you here ... with me ... forearm to forearm

Mamitova Ekaterina

* Mamitova Ekaterina Viktorovna, student of the Faculty of Law, Moscow State University. M.V. Lo-
monosov. E-mail: ekaterina.mamitova@mail.ru

** Mamitova Natalia Viktorovna, Professor of the Department of State Science of the Institute of Pub-
lic Administration and Management of the Russian Academy of National Economy and Public Administration
under the President of the Russian Federation, Doctor of Law, Professor. E-mail: nvmamitova@mail.ru

*** Chepus Alexey Viktorovich, Associate Professor of the Department of Theory of Law, History of
Law and International Law, Law Institute of the Russian University of Transport (MIIT), Associate Professor
of the Department of Constitutional Law of the Institute of Law and National Security of the Russian Academy
of National Economy and Public Administration under the President of the Russian Federation, Doctor legal
sciences, associate professor. E-mail: alexal_2004@mail.ru
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Shamba Taras Mironovich was born on July 29, 1938 in the city of Sukhumi of the Ab-
khazian Autonomous Soviet Socialist Republic in the family of the famous Abkhaz lawyer
Miron Mikhailovich Shamba, who at various times worked as a prosecutor and a judge, in
particular, as the chairman of the Supreme Court of Abkhazia, headed the Bar Association
of Abkhazia. Together with his wife Lydia Eshba, they raised two sons, Taras and Sergei
(the latter is 13 years younger than his brother, now the Secretary of the Security Council
of Abkhazia, previously was the Minister of Foreign Affairs, Prime Minister of Abkhazia)
and the daughter of Eteri.

Since the beginning of the Great Patriotic War, the family moved to the city of Gudau-
ta, as my father went to the front. In 1954 she returned to Sukhumi, where Taras Mirono-
vich graduated from high school in 1958.

In 1958 he entered the law faculty of the Moscow State University named after
M.V. Lomonosov, graduated in 1963. He worked in the city of Sukhumi as an investigator-
trainee of the Prosecutor's Office in the city of Sukhumi, an instructor of the Abkhaz re-
gional committee of the Communist Party of Georgia. In 1968 he entered the Higher Party
School under the Central Committee of the CPSU, and then in 1972 he entered the graduate
school of the Academy of Social Sciences under the Central Committee of the CPSU.

After completing his postgraduate studies, he defended his candidate (1975) and doc-
toral (1985) dissertations. He became a professor in 1987. At the Academies (GAU, RAGS)
he worked in various positions - senior research fellow, associate professor, chairman of
the trade union committee, secretary of the party committee, professor of the department.
Specialist in the field of theory and practice of the state, democracy and law and order, na-
tional state structure and business law, author of more than 75 books and articles, devel-
oper of the text of the draft Constitution of the Republic of Abkhazia, initiator of the first
popular alternative elections of the President of the Republic of Abkhazia.

In 1989 T.M. Shamba was elected People's Deputy of the USSR.

From November 2002 to July 2008 - First Vice-Rector of the Russian State Trade and
Economic University (RGTEU), since 2008 - Advisor to the Rector of RGTEU.

Honorary Lawyer of the Russian Federation, Honored Lawyer of the Russian Federa-
tion, notary of the Moscow City Chamber of Notaries, owner of his own notary office.

He has more than 300 scientific publications on the problems of statehood, democra-
cy, legality, law and order, national state structure. The works of T.M. Shambas are widely
known to the scientific community, and patriotic activities aimed at rallying the progres-
sive democratic forces of Abkhazia and the Caucasus have received international recogni-
tion. In 1992 he was elected President of the World Congress of the Abkhaz-Abaza (Abaza)
people.

Shamba T.M. is a full member (academician) of eight International Academies, includ-
ing the International Academy of Informatization at the United Nations, the International
French Platonic Academy of Sciences and Arts, the Adyghe International Academy of
Sciences, the International Academy of Spiritual Unity of the Peoples of the World and oth-
ers. He is a laureate of the State Prize of Abkhazia named after Dmitry Gulia. Co-chairman
of the Russian Congress of the Peoples of the Caucasus.

In Wikipedia, in an article about Taras Shamba, it is mentioned that he "in the 1980s,
twice rejected the offer to head the Abkhaz regional committee of the CPSU." An exclusive
feature of Taras Mironovich's personality is that he has the unofficial life-long title of
"People's President of Abkhazia". But [ would especially like to dwell on its role in the crea-
tion and formation of the World Congress of the Abkhaz-Abaza (Abaza) people.
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Back in the years of the fall of the “Iron Curtain”, the Abkhaz and Abaza, two closely
related peoples living on both sides of the Main Caucasian ridge, most of which in the
second half of the 19th century, as a result of the Mahajirism catastrophe, found themselves
in a foreign land, in the Ottoman Empire, the idea of creating an international a public or-
ganization that would unite representatives of all this ethnos scattered around the world.
A date was set for the founding forum of such an organization, but then the Georgian-
Abkhaz war broke out. The Abkhaz people in late summer - early autumn 1992 found
themselves literally on the edge of the abyss ...

But what happened in early October turned out to be like a fairy tale for the Abkha-
zians: first, as a result of two rapid offensive operations of the Abkhaz militia, Gagra and its
environs were liberated from the troops of the State Council of Georgia, and an exit to the
border with the Russian Federation was made, and then in the front-line Gudauta appeared
previously unseen buses that brought foreign delegates to the fighting Abkhazia to the first
founding World Congress of the Abkhaz-Abaza (Abaza) people.

The sessions of the Congress were held on October 7-8 in the House of Culture of the
largest Abkhazian village of Lykhny, where it was safest due to the proximity of the Gumis-
ta front and the ongoing hostilities. And the president of the International Association of
the Abkhaz-Abaza (Abaza) people, as this organization was then called, was elected Taras
Shamba, which looked very natural - considering, in particular, that he had experience in
leadership of the Moscow Abkhaz diaspora (he organized the first Abkhaz community in
Moscow in 1958, when he was still a student).

But, as you know, about a year passed until the Patriotic War of the people of Abkha-
zia was victoriously completed. Soon after its graduation, Taras Mironovich offered M.Kh.
Urchukov to head the press service of the IAAAN, as well as edit its magazine "Abaza".

Here is what he writes about T.M. Shambe: “Participating in the subsequent con-
gresses of the Association - in Sukhum and Pitsunda, Cherkessk, in the working trips of the
[AAAN leaders to cities, villages and auls, preparing the first issues of the named magazine
(they were published in the Abkhaz, Abaza and Russian languages), I had a chance to re-
peatedly observe this how Taras Mironovich instantly disposed and attracted people to
him, how he invariably became the soul of any company "...

For more than 25 years, he headed this international organization, establishing its re-
lations with the descendants of Abkhaz and Abaza mahajirs living in various countries,
primarily in the Republic of Turkey. In June 2013, he headed a large delegation of Abkhaz
and Abaza, who were invited to Brussels by the European Parliament to participate in
a conference, the theme of which was: "Abkhazia and Europe: ways of mutual understand-
ing and rapprochement.”

In December 2017, at the VII World Abkhaz-Abaza Congress, held in Sukhum, Taras
Mironovich, whose age approached the age of eighty, was elected honorary president of an
international organization, and the Abaza Mussa Ekzekov became its head.

In 2018, Shamba was awarded the Order of "Akhdz-Apsha" I degree by the President
of Abkhazia for his significant contribution to the development of Abkhaz statehood and
great services in strengthening ties between the peoples of the Caucasus, the newspaper
reported.

Moscow, office of Taras Shamba in the "Bulgakov" house on Bolshaya Sadovaya, 10.
He had a reputation as an intellectual club and an informal embassy of Abkhazia back in the
years when Russia did not recognize the independence of the republic. All Abkhazian and
pro-Abkhazian "beau monde" - Sergey Bagapsh, Fazil Iskander, Sergey Baburin, Sergey
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Shamba, Alexander Ankvab, Otari Arshba, Igor Akhba, Nugzar Ashuba, Tengiz Khakhva,
Konstantin Zatulin, Daur Zantaria gathered here for disputes, discussions and preparation
of program documents, Alexander Aiba, Gennady Berulava and many, many others.

Taras Mironovich was also not only an outstanding lawyer and a remarkable scientist,
Doctor of Law, professor. Among the latest books by Taras Shamba - "Advocacy in the Rus-
sian Federation" (2008, together with L. A. Steshenko), "Abkhazia. Legal foundations of
statehood and sovereignty ”(2005, jointly with A. Yu. Neproshin). He was an editor and
a member of the editorial boards of many scientific publications, including our journal
"Theory of State and Law".

For many years Taras Mironovich worked in a public organization created in Moscow -
the Association of Russian Law Schools, was its ideological inspirer and organizer of many
interesting events.

And of course, the countless number of Taras Mironovich's students, his followers,
who shared his views and the joy of communication - this is another - a separate milestone
in the life of this wonderful person.

After the death of T.M. Shamby, there have been many private Internet responses.
Here is one of them, a scientist and publicist, participant of the Patriotic War of the people
of Abkhazia Anna Broido:

“My named uncle Taras Mironovich Shamba has passed away. How much kindness,
warmth, affection emanated from him! As always, I could support both in word and deed.
What a wonderful sense of humor he had! He was a model of a worthy person, a man,
a wonderful family man, an outstanding scientist, professor, President of the World Associ-
ation of the Abkhaz-Abaza people, an elder and the core of our Moscow diaspora. But about
this let others have their say. And I am bitterly worried about the loss of an older friend
and relative, whom I will never kiss in the Abkhazian way, on the shoulder ... "

kkk

The moment that is happening now outside and within you is not only a moment,
amoment and the present.

It's still an era! Your era. Nobody knows when they will be replaced by a new one and
will they leave a mark on history? But she's yours! And you yourself are able to make and
shape it around and within yourself! And even if our world does not give guarantees,
it does give something more - opportunities! Countless numbers!

One day your era will be replaced by a new decade or discovery / conquest - not so im-
portant! It is important to understand that sometimes, from the departure of only one person -
in an instant, in one instant sliding along the rim of the pupil, THE WHOLE EPOCH LEAVES!

Leaves inexorably swiftly and terribly irrevocably!

Even if we really want it ... no, we can't get her back. Only with gratitude can we look
at her trail, look and take off our hat, bowing.

Have you stopped? Now turn around!

By the thundering sound of wheels, you can make out a crumbly road at the very
slopes of the Gudauta mountains. Looking up over the outlines of the horizon spilled
over the sea, you can close your eyes from the mother of pearl of lilac rocks edged with
a white embankment. It's so warm here, warm somewhere here, in the solar plexus. So
we are close.

Climbing a little higher up the hill, in time to the intoxication of the smell of tange-
rines and the haze of wood-burning stoves, you will be greeted by a proud and calm look.
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Striving from eyes full of nobility and mercy, outlined just above the letters "Taras Mirono-
vich SHAMBA" engraved on the marble slab.

The departure of Taras Mironovich from life forced many to rethink their path, their
goals and values, achievements and successes! In the lives of many people, he occupied
a special place - like a beacon, like a ray of light and a searchlight of endless energy!

And today, we can say with confidence that all this was not in vain! That thousands
and more followers of His ideas, His beginnings and inspirations walk the earth!

Yes, the era has passed, yes, we have lost the Legendary Man, but we will never
lose the strong thread that connects us and runs through any epoch-making branch in
the future!

Thank you, Taras Mironovich, for being with us! Rest in Peace! Nothing is for-
gotten! Nobody is forgotten!

k%k3k

There are no such bright spots

There are no dark tones based on

But someone will always understand you
Please be ready!

There are no such perfect landscapes

Without sheets torn to shreds,

But for someone you will be insanely important
Please be ready.

And no matter how many roads and passes have been trodden down
Showered with layers of sand

Without the aid of locators and radio signals

They will come to you - you just be ready always!

Mamitova Ekaterina

Eternal memory to you, dear Taras Mironovich!
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«[IpaBoBoe ob6ecneyeHuenpodeccuoHaTbHON AeSITENbHOCTUY ..rv... c.270-276
Bonpochk! pedpopmMupoBaHus noauuu Poccuickoi Ne 3
Komnocosa T.10. .
VIMIEPUH B eTeJbHOCTH KaXaHOBCKON KOMHUCCHH ..orveeseessressersseenss c.103-114
B3aruasasl [xxoHa JlIokka Ha 4aCTHY1O Ne 3
KopoTkoBa O.A. Abt /L y
COBCTBEHHOCTD wvunevsseessesssesssessasssasssssssasssssssssssssssssssssssssssssassssssssssssssssssssssssessssess c.115-124
AHTUKOppPYHNLMOHHAS 3KCIIEPTHU3a Ne 3
KopoTtkoga 0O.A. ppyr p
B CUCTEME IIPABOBOTO MOHUTOPUHTA wcevcereueaesessesessssssesessessessessssesssssensens c. 125-135
Peannszanusa 1opunieckoil OTBETCTBEHHOCTH
Kysbmun U.A. B IPAaBOOXPAHUTEJbHOM 6JIOKE MeXaHU3Ma Ne 4
MPABOBOT0 PETYUPOBAHU T ceureusressessressessessessassssssessessasssessssssssassssssssssssss sesess c.101-114
Poccuiickasi rocyJapCTBEHHOCTDb B IOMCKAaX Ne 3
Kykcun U.H. rocyAap
COBPEMEHHOM MOJLEJIIH euvruessensnsssessessessenssessssssesssssssssssessssssesssssssssssssssessssssssas c. 136-146
ndpoBU3aLus - HOBas peaJlbHOCTb B IIpaBe Ne 4
Kykcun U.H. Hudp 5 p p
VI HOBBIE YTPOBBuurssecssersssssssssssasssasssesssrsssssses sesssesssessssssssssssasssssssssssssasssesssesssesas c.115-140
Bonpochs! pedpopmMupoBaHus noauuu Poccuickoi Ne 3
Jlexxnesa O.10. .
VIMIEPUH B eaTeJbHOCTH KaXaHOBCKON KOMHUCCHH ..oveeserssresserssresss c.103-114
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Bomnpocsl pedopMupoBaHus noauiuu Poccuiickoi Ne 3
JlenuH B.A. .
WMIIEPUH B JeATeJIbHOCTH KaxaHOBCKON KOMHUCCHHM ..ceeereererreseensenens c.103-114
N HOpuguyeckas OTBETCTBEHHOCTb B MEXaHHU3MeE Ne 4
JlunuHckui JI.A. o
o6ecreyeHUss HALMOHATbHON 6€30MACHOCT Hu..uuuirireerineeesenssnssisssesaenes c.141-166
[IpaBoBad KyJIbTypa U ee poJib B IPaBOBOM Ne 4
Jlorunos C.H. P yARTYP p p
TOCYLAPCTBE ccureereuseeressessesssssssessessessessessesssssssssnssessesssssesaes sesssssssssssssssssnssssasssssnses c.167-182
3n0ynoTpebieHue MpaBoM
MamuToBa H.B. Ha OCHOBAHHWU [TIOCTAHOBJIEHUS Ne 3
EBpONencKoro cyZja N0 NPABaAM YEJTOBEKA weesserseesesmessesssessessesserssesseens c.147-156
. HOpugudeckas 0OTBETCTBEHHOCTD B MEXaHU3Me Ne 4
Makaperiko H.B. N
obecre4eHUd HAllMOHATBbHOH 6€30MACHOCT Huuvurvcvecerervsssrnnssnssssaes c.141-166
[ToiuTHYecKkue U TpaBOBbIe MPOGJIEMbI
MenbHnuyk I1.C. MHPOPMALMOHHO-IICUXO0JI0TUYEeCKOT0 BO3/,eCTBUSA Ne 2
B BOMHAX HOBOTO MOKOJIEHMS covuuerseesmrssersserssesssssssesssssssessssssesssesssssssssssssasees c.136-151
@yHKLUYU POCCUHCKOT0 HOTapHUaTa Kak cyO'beKTa Ne 2
Mepkynosa C.C.
3alIAThI IPAaB ¥ 3aKOHHBIX UHTEPECOB TPAMKIAAH euereeerrerersessessessenes c.107-116
TeopeTHKo-NIpaBoBas XapaKTEPHUCTHKA
HazalikuHckast B.A. | oTpuIiaTesbHbIX GaKTOB U BO3MOXKHOCTb Ne 2
170. Q1 (0) LT 0= 1213 0 6; RN c.15-30
K Bonpoc Ne 2
Hukouaes B.K. pocy .
0 CYUTHOCTH NYBIHUHOM BAACTH oveuseesserrsseessserssssrsssesssessssessssensseessesssssesssas c.152-166
K Bonpoc Ne 2
HukouaeB K.A. pocy .
0 CYUTHOCTH NYOBIUUHOM BAACTH oreuseessrrrsseessssrssssrsssnsssenesssssssessseessesssssessass c.152-166
Baruiage! [JxoHa Jlokka Ne 3
OBuuHHMKOBa U.A. Ab
HA YACTHYH COOCTBEHHOCTD .eurueeseessserssserssssesesessessssessssesssseessessssassssssssssssssss c.115-124
K Bonpocy o noHATHUM Ne 4
OpsioBa A.A. pocy
M QYHKIUAX MPABOCOSHAHMS. useeeseresseeessesssserssessssssssssssssessssssssasssssssssssssss s c.183-190
061mue yepThl U cieldrKa NapaaMeHTCKOr 0
OcaBesok A.M. KOHTPOJISI KaK MepPbl KOHCTUTYIJMOHHOHN Ne 1
OTBETCTBEHHOCTH B POCCUU 1 3aPYOEIKHBIX CTPAH. wuuruereesersrrssessessasnns c. 96-106
O61eTeopeTUYeCcKHe U UCTOPHUYECKHE ACIIEKThI
[Teynukosa O.T. POCCHUMCKO-YKPAaUHCKOT0 MeX/yHAapOAHOr0 AOr0BOpa Ne 2
10 TpaH3UTy rasa oT 30 1eKabps 2019 rofla . veeseeesseesseersssersssnenss c.117-124
3s0ynoTpebeHue MpaBoM
[Monunmyk /I.A. Ha OCHOBAaHMUU MOCTAHOBJIEHHUS Ne 3
EBpONetcKOro cyZia M0 NPABAM YEJOBEKA .wesresessessmssessessssssesseesassees c.147-156
3Js0ynoTpebseHre MpaBoM Kak ocobas ¢popma Ne 4
€JIU3ALUU MIPABOBBIX HOPM.uieusrssesserssessessssssessssssssssssssssss sessesssssssssasssssssasens c.191-198
[Tosmmyx H.K. p 2 P 4 ”
Po/1b KBa3MMCTOYHUKOB IIpaBa B HOPMOTBOPYECKOMN Ne 2
JIESITETTBHOCTHU TOCY AP CTBaureuscesrressessersserssesssesssssssessssesssssssssssssesssessssssssssenes c. 125-135
K Bonpocy BblJe/ieHUsI HOBbIX BU/IOB HallUOHAJIbHOMN
PoxxkoBa A.K. 6e30MacHOCTH: Heo0Jioruyeckas 6e301acHOCThb Ne 3
(TIOTEHIMAIT HEPKBH) cerusreesressserssseessessssesssseessesesssessssesssessssssssessesesseessssssssssssas c.157-169
O61ieTeopeTHYECKHE U UCTOPHUYECKHE ACIIEKTHI
Poxnos C.H. POCCUICKO-YKPAaWUHCKOTO MeX/AYHapOoJHOTO J0roBopa Ne 2
1o TpaH3UTYy ra3a oT 30 JeKabPsA 2019 FOMA woveeveereeeeerreessrssessessesnens c.117-124
[ToruTudeckue v MpaBoOBbIE MPOGJIEMBI
MHGOPMALMOHHO-ICUX0J0TUYECKOT0 BO3/eCTBUSA Ne 2
PomaHoB A.A. B BOHAX HOBOT'O MOKOJIEHHUS covuverreererseessessssssessessessassesssessssssssssssesssesssssssaseas c.136-151
K Bonpocy o cyuiHocTH Ne 2
TYOTAYHOM BITACTH «ueusrsseesseesseesserssessasssessssssssssssssssssssssssssssessssssesssesssssssassssssss c.152-166
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CanbHUKOB B.IL.

Posib mpaBa B IporpaMMHUPOBaHWUH KU3HU JIIOJ el

Ne 3

U UX TOJAKOHTPOJIBHOCTH ereurerersessessesessessessessessesessessessssssssssessessessessessssssssss c.86-102
[Ipo6/1eMbl HOHMMAaHHS MPABONPUMEHUTEbHBIX Ne 1
CamyceBuu A.T'. N .
OTHOIIEHUH B OOIIEH TEOPHUHU MPABA.ucuureersissessmessssssmsssssssssssssssssssssssnsans c.107-116
Cann A.C [IpobsieMaTHKa pa3BUTHS 3aKOHO/IaTeJIbCTBA B chepe Ne 1
o peryJMpoBaHUsl BUPTYAJIbHBIX HPOCTPAHCTB..uueuereeressessessessesessessenens c.117-123
Conpa/ibHO-NIPaBOBBIE NPEANOCHIIKHA CTaHOBJIEHUS Ne 2
COBPEMEHHOT0 HAPOAHOI'O TOCYAAPCTBA wuuvvsresssrssrssesssssessssssessasssessessssass c.167-197
CenunxoB H.B. P S POA YAZD
Poccurickas rocyjapCTBEHHOCTD B IOMCKAX Ne 3
COBPEMEHHOM MOJIEITH «.veerrereesseesserssessserssesssesssesssesssssssesssssssesssssssesesssssssssssesens c. 136-146
[ToHATHE ClipaBeJIMBOCTU B TEOPUU Ne 3
Cepreena A.IO. paBes p
ecTeCTBEHHOTO NPABA M.I'. DUXTE .oeovverersneseesseesseesssesssesssssss e ssssssenss c.170-179
CraHoBJieHUe JOKTpUHBI «due process of law» Ne 1
Cepnyxosa O.10. AOKTP p
B IMPABE CIIIA... ittt sttt eesssesseessens s sness s sees s sens s enses c. 124-135
[loHATHE U IPHU3HAKHU FOCYAAPCTBEHHOTO CyBEpEeHUTETA: Ne 2
Cmaxkenkos H.C. p yAaap yBep
VICTOPUS U COBPEMEHHOCTD .vuirsirmsmsssssssssssss sesssss st sessssssssssssssssssssasssssssaseas c. 198-211
CopeprkaHue MOHATUS «KBUHA» B UCTOYHUKAX Ne 4
CxkBo3HUKOB A.H. N
poccUUCKOTr0 NPABA XI=XVII BB...oiriisissssssssssissssssssssssssssnssenans c.207-219
O6Hapy:xeHUe U JOKyMeHTUPOBaHUe LIUPPOBBIX C/Ie0B
Comuk K.B. BBICOKOTEXHOJIOTUYHBIX GUHAHCOBBIX MPECTYIJIEHUH: Ne 2
BOMPOCHI TEOPUU U MPAKTHKH ..vuvvrrereesersensensessessessessesessssssssssssssessessessessessens c.212-223
CoBeplIeHCTBOBaHUE NPOTUBOAEUCTBUA IKOHOMUUECKON
Comuk K.B. MNPECTYIHOCTH, UCI0JIb3YIOlel BO3MOXKHOCTH Ne 4
ceTu HTepHET U KPUNTOTPAPUYECKUX CPEICTB werreurrreessrsseessersseeens c.220-231
Knaccudpukanus kpuTepueB s BblJleJIeHUs
CrenmanoBa B.B. 3JIEMEHTOB CTPYKTYpPbl OPUUYECKON Ne 1
OTBETCTBEHHOCT Huuueueeeresesessssesssessssssesessssssssesssssssssssssssssssssesssssessssssessssssssssnssns c. 136-145
[TosiuTHYECKHE U TPABOBBIE MPOGJIEMBbI
Coksakos A.1O. HHOOPMALOHHO-ICUX0J0THYECKOT'0 BO3/IeHCTBHUS Ne 2
B BOMHAX HOBOTO MOKOJIEHMUST ceeueesseesserssersserssersseessesssesssesssesssesssessesssanssassseeas c.136-151
[IpaBo rpak/iaH Ha cy/ie6HYI0 3aIIUTY: HEKOTOPbIE
Teepposa T.B. aCIeKThl B CBSA3U C BOSHUKHOBEHUEM COMHEHUS Ne 3
B OECHPUCTPACTHOCTHU CYLIBH cerseesreesserssseessenssssssssessssens sessssssmssnsssenssessssssesaas c.180-188
06 0/1HOM 13 OCHOBHbBIX CUMBOJIOB aMepPUKaHCKOU Ne1l
TumoHuH A.H. N
MOJIMTUKO-TIPABOBOU TPAMUIIM . ccsisserssesssssssssssssssssssssssssssssssssssssssssssssssssans c.146-156
['ocymapcTBeHHO-IIpaBOBasd Ne 4
TosyenkuH /I.A.
A DKCTIAHCH . vrvuresssessssesssssssesssssssasssssesssasssssssssssssssessssssssssssssnsasssssssssssnssessssnsasasanes c. 199-206
[IpaBoBasd KyJibTypa U ee poJib B IPaBOBOM Ne 4
dunumonos /I.T. p yABTYP p p
TOCYLAP CTBE ceurresseesessessessessesssssesessessssessessessessessssssssssssssssssssssessssssssssssssssnssessessess c.167-182
OGHapyKeHHEe U IOKyMeHTHPOBaHHe UPPOBBIX
CJ1eJ10B BbICOKOTEXHOJOTUYHBIX PUHAHCOBBIX Ne 2
NPECTYNJIEHUH: BONPOCHI TEOPUU U NPAKTUKH .verrerserserssessesserssessensanss c.212-223
Xa6ubyauH A.T. pecty P P > P "
CoBeplIeHCTBOBaHUE NPOTUBOAEUCTBUS IKOHOMUUECKOH
NPECTYNHOCTH, UCMOJIb3YIOIEX BO3MOXKHOCTH Ne 4
ceTy UHTEepHET U KPUNTOTPAPUYECKUX CPEICTB wrerrremsresseesssssssssrnass c.220-231
. 3aKOHHbIEe UHTEPECHI FpakJaHUHaA: Ne 2
XavpeTtauHoBa AWM. p paxA
TEOPHUS U IPAKTHUK . errereereesessessessessesssssssessessssssssssesessssssssessssssssssssssssesssssssssseas c. 224-235
JTanbl BOSHUKHOBEHUS U Pa3BUTUSA OTpaciei Ne 1
OCCHUHMCKOTO NPaBa B JOCOBETCKUH MEPHUO . euuueseensersserssmessersseessnssseeses c.157-164
Xavatypos P.JIL. P P 4 PHOA
CyuiHocTb Ne 4
IOPUJAYECKON OTBETCTBEHHOCTH ..eeurersesseesserseessserssesssesssessanssesssesssssssssssees c.26-48
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udpoBuzalus - HoBas peaJbHOCTh Ne 4
Xona B/, B [IPABE M HOBBIE YTPOBDBluuusirurersserssersssssssssmsssssssssssssssssssssssssssssssssssssssasssssssasas c. 115-140
OTaesibHBIE aCIEKTHI AeATEeJbHOCTH FOCyLapCTBa Ne1l
XpuTuH P.Jl B chepe YKpeInJeHUs] IPABOBOTO MOPAK . uursuemmesessssssmssssessssssessssses c.165-172
lapeHkosa TA. AHTHKOpPPYNIIMOHHAA 3KCIIepTHU3a Ne 3
B CUCTEME MPABOBOTO MOHUTOPHHTA euvurreereasersessessessesssssssssssssessessessssnens c. 125-135
Ocy1iecTB/ieHHe NIpaBa rpakJjad Ha MpaBoOCyiue
[lumaHckui C.C. B YCJI0BUAIX UHPOpPMATHU3aL MU CyA0NPOU3BO/ICTRA: Ne 2
TEOPUSA U MPAKTHKA rvurerureesersseessesssesssessesssesssesssesseesssssssssssessesssssssesssessasssssssases c. 236-245
O6ecneyeHue NpUHLMIA 3aKOHHOCTH
Onycos A.A. B 1eTeJbHOCTU YrOJIOBHO-UCIIOJHUTENbHON Ne 3
CHUCTEMBI POCCHM ..eeercereerecr et res s sseesensessessessessessess e sessesssssessensessensenss c. 189-197
O6ecrneyeHre NTPUHLMIIA 3aKOHHOCTH
OnycosB 3.A. B 1€ TeJbHOCTH YT0JIOBHO-UCIIOJHUTENbHON Ne 3
CUCTEMBI POCCHH .ot s ssssssssssssssssssssss s s ssss s s sesssssessas c. 189-197
MecTo U poJib IOHATHS «IIPaBOBasi CUCTeMa» Nel
Apmuesa U.T.
B TEOPUU FOCYJAPCTBA U IMPABA.weuuceseessesseessessessssssasssssssssessessessssssessssssessesens c.173-182
12.00.02 - KOHCTUTYLHMOHHOE ITPABO,
KOHCTUTYLIMOHHBIH CYAEBHBIN ITPOLIECC;
MYHULUIIAJIBHOE ITIPABO
[Ipo6ieMbl OrpaHUYEHUS NIPaB U CBO6GO/| UesloBeKa
BunoKypos B.A, Y rpaXkJaHWHA B POCC‘I:II/I B yCJIOBHSAX qpe3Bquau1?1H017I
CUTYyaly, BbI3BaHHON HOBOU KOPOHAaBUPYCHOM Ne 3
HHOEKIUEN (COVID-19) ..o eressresssessessesseesscrsseessesssnsssesseesssssssssssssses c.198-211
3HaueHHe CPOKOB B KOHCTUTYLJHUOHHOM IIpaBe
Wabun [1.H. Poccuiickoit ®enepanuu: Ne 2
K MIPOJOIKEHUIO JIUCKYCOUU coreurreusersrerssersesssesssesssssssessssssssssasssasssssssssssssssnes c. 246-251
3almuTa MeHbLUIMHCTB: ypaBHUBaHMe B IpaBax Ne1l
WJIY NPEJOCTABIEHUE MPUBUIIETHUM? .ooeeereescessensessessseseesersanssessesssessssssenss c.183-188
CocoB M.M. KpuTepun pasrpaHudeHus1 IOHATUHN «HAalMOHAJIbHOE
MEeHBbIIUHCTBO», KKOPEHHbIE MaJIOYMCJIEHHbIE HAPOAbI», Ne 2
«MaJIOYUCJIEHHBIE STHUYECKUE OOITHOCTH couvveerreerrerreeresessessssessesenens c.262-269
Oco6eHHOCTH peann3al i KOHTPOJIbHbIX TOJIHOMOYHN
Yenyc A.B. pErMOHAJIbHBIX OPraHOB BJIACTH Ne 3
B 3APYOEMHBIX CTPAHAX weurreesrerseesseessessseesssessssssesssesssessseessesssesssesssesssssssssssssssees c.212-224
[Iprka3 B cucTeMe HOPMATHUBHbBIX IPABOBBIX AKTOB: Ne 4
Yepurbimos A.B. o
OOIIETEOPETUYECKUM ACTIEKT . cverresreneseesseesserssersserssessserssesssesssssssssssessssssssssens c.232-242
PELLIEH3HUHN
Penensus Ha MmoHorpadwuto ILI1. CepkoBa
Koctionuna O.B. «[IpaBooTHo1EeHUEe (Teopust u NpakKTHUKa COBPEMEHHOTO Ne 1l
npaBoBoro peryaupoBaHus)». M.: HopMa, 2018......ccoonmreneerseeennnens c.189-192
HoBasi pa6oTa netepOoyprckux y4yeHbIx Ne1l
Komapos C.A 10 QUAOCOPUH TPABA.serssersssensseresseesseesssesssssssssessssessssesssasssssssssesssesssssessssesseaes c.193-208
HoBasi pa6oTa netepOyprcKkux y4eHbIX Ne1l
XabuOyun AT, 110 QUTOCOPUH TTPABA. seusserssseesserssseesssesssesssssssssessssesssaesssassssessssesssessssssssssesseses c.193-208
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INEPCOHAJIMN

Bopo6hes C.M H06ueit [Tonnuiyka Hukosas MBaHoBu4a Ne 4
P o (K 60-7IETHIO CO THST POMKIEHHUS Jvurrrrsrssrsmesssessmesssssssssssesssssssssssssssssssssssssneas c. 243-249
H06unei bopuca Capaporrya I63eeBa: Ne 2
HCTOPHSA YeJIOBEKA, TUYHOCTH, TPAKIAHUHA wvuverrereerersensessesessesssssenns c. 292-301
Komapos C.A f0Guneit Ne3
p o BaaguMuypa MUXalJoBUYA BAPAHOBA ..eceiecesesseeeseesseessssssesssssssssnsesases c.225-241
H06unett [onnmyka Hukosnas MBaHoBu4ya Ne 4
(K 60-7IETHIO CO THS POMKIEHHUS Jeurerrersersseesseesseesssesseesssesssessesssasssssssssssssasees c. 243-249
HO6unei Ne 3
Xa6uGymn AT. BiagMupa MUXalJoBUYA BAPAHOBA ..vceerreesmecesssisseessseessssisseessssessesssses c.225-241
90-n1eTHUH 106UIel npodeccopa Ne 1
BaaguMupa CepreeBUYA AQAHACHEBA.wuu e mueeersserssersserssessansseessssssssssssssees c.209-213
Koro Ne 2
MBI IIOTEPAII Muuururesisisessesssssesssss sessssssassssssssssssssssssss s st sssssssss s s sessssssessssssssans c.131-132
BECTHU PETMOHAJIbHBIX OT/AEJIEHUM
Jpo3noBa AM. CTaBpoOnoJIbCKOE peruoHaJIbHOE OT/leJIEHHE Ne 4
Tepemenko E.A. (CTPOMATTHIT) .ooteeiereeser et et seeesessseess s sssesssss s sssssss s saseenss c.218-219
B IOMOILb ITPENIOJABATEJIIO
3aiinesa MA,, 3HaueHMe y4e6HOU AUCIUILINHBI «AKTYaIbHbIE
npo6JieMbl TEOPUU PABOBOT0 PETYJIUPOBAHHUSI» Ne 3
MaromepoBa E.A.
JAJ151 IOATOTOBKU MAaruCTPOB IOPUCHPYAEHIHM ..overrereeererseessessesseessessens c. 242-250
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MPABWUJIA IYBJIMKAIIUU CTATEH B )KYPHAJIE
«TEOPUATOCYZAPCTBA U IIPABA»

[ my6GaIMKanMU pyKOMUCH (CTaTbHM, 0630pa, OT3blBa WJM peLieH3UH) B XKypHase
«Teopus rocyzapcTBa M TMpaBa» HEOOXOJAMMO Ha aJpec 3JeKTPOHHOW MOYThI
komarova_tl@mail.ru HanpaBuTb OdepTy, TEKCT PyKONUCH, CIPABKY CUCTEMbl «AHTUIIA-
ruaT», pelleH31I0 Hay4HOro pyKOBOAUTe S (4151 CTYIeHTOB U aClIMPaHTOB).

[Ipepnioxkenue genatb odepThl, a Takke TeKcT OdepThl pa3MelleHbl B My6JIUYHOM
JIOCTyIle Ha CTpaHUlLle XKypHasia 1o agpecy: http://matgip.ru/trebuem

Bce pykonucu npoxoJAT npouefypy pelieH3MpOBaHUsS B COOTBETCTBUM C YCTAHOB-
JIEHHBIM NOPSIKOM.

ITPABUJIA O®POPMJIEHUA MATEPHUAJIA

CraTbsa (0630p, OT3bIB, pelleH3UsA) NpPeAOCTaBASAETCd B 3JIEKTPOHHOM BUJe, daili
B popmaTte Microsoft Office Word, mipudT Times New Roman, kersib 14, untepsan 1,5, a6-
3al, aBToMaTU4yecKkud 1,25 MM, CHOCKM B KBaJpaTHbIX CKOOKaX Ha UCTOYHUK U3 OUOJIHO-
rpaduyeckoro cnucka.

JlonycTuMblii 06'beM 0JJHOM Ny6arMKauu 6-10 cTpaHull,

K craTbe npusiararoTcs:

a) aHHOTalMs cTaTbH (4-5 CTPOK) U KJIIOUEBBIE CJIOBA;

6) cBesieHHs 06 aBTOpe, B TOM yuciae: PHUO (mosiHOCTBIO), yyeHasd CTeNeHb, YieHoe
3BaHHe, MeCTO paboThl (y4ebbl), JOKHOCTb, KOHTAKTHbIE JaHHbIE: aJipec C yKa3aHUEM
MOYTOBOI'0 MH/EKCA, KOHTAKTHBIN TesedoH, E-mail.

HasBaHue cTaTbH, aHHOTAIUs, KJIOYEBbIe CJ0Ba, HHOpMaIus 06 aBToOpe Nnpeoc-
TaBJISIIOTCS HA PYCCKOM M QHTJIMMCKOM $I3bIKaX.



MOPAIOK PELIEH3UPOBAHMA PYKOITUCEH,
NNPEAOCTABJIAEMBIX JIA IIYBJIMKALIMHA
B )KYPHAJIE «TEOPUATOCYZAPCTBA U IIPABA»

1. Hactoamuii [lopsgok pen,eH3MpoBaHUsS PyKONUCEH, NpeAOCTaBAsAEMbIX AJs My6-
JIMKaLMK B )xypHaJe «Teopus rocysapcrsa U npasa» (fasnee - [lopsa/i0k) onpejessieT no-
pPAJOK peleH3UpOBaHUs PYKONMCeN Hay4YHbIX CTaTed, 0030pOB, OT3bIBOB U pELIEH3UH,
NpeoCTaB/AsIeEMbIX aBTOPaMHU )1 MyOGJIMKaLMU B KypHasle «Teopus rocyjapcrsa v npa-
Ba» (Jasee - XKypHau).

2. Kaxgaa pykonuch, nocTynuBUiasg B peAakuuio KypHasa, 06s3aTeJIbHO TPOXOAUT
npoLeaypy peL,eH3upOBaHUSA.

3. Pykonuch, nocrynuBuas B pefakuuoo JKypHasa, paccMaTpUBaeTCd IJIaBHBIM pe-
JIAaKTOPOM Ha MpeAMeT ee cOOTBeTCTBUA npoduiato XKypHasia, Tpe6boBaHUAM K 0odopMiie-
HUIO U HAIlPaBJISIETCH HA peLleH3UpPOBaHUE CIIeLUAUCTY.

4. Ilo ob6uieMy NMpaBUJy pelleH3UpPOBaHKe OCYyLeCTBJIsIET OJUH M3 YJIEHOB peJaKlU-
OHHOM KOJIJIETUM — CHELIMAJIMCT 10 TEMAaTHUKe pelleH3UPYyeMbIX MaTepHUaJOB, UMEIILUH 3a
NoC/JeJHHE TPU roJia Hay4yHble MyOJIMKalMU 110 TeMaTHUKe peleH3UPYyEMOU PYKOMUCH.

B nensax 6osiee 3pdeKTUBHONW IKCIEPTHOM OLEHKHW PYKONMUCEW peflaKlydsi UMeeT
IIpaBO NPUBJIEKaTb BHEIIHHWX PELeH3eHTOB — CIELMa/INCTOB N0 TeMaTHUKe peLieH3upye-
MbIX MaTepuhaoB (JOKTOPOB WM KaHAUAATOB HAyK, B TOM 4YMCJe CIelHaTuCTOB-
NPAaKTUKOB, UMEWIIMX 3a NOCJeJHUEe TPU roja HaydyHble NyOGJUKALMU [0 TEMaTUKe pe-
LIeH3UpPyEeMOH PYKOIUCH).

5. PenieH3eHTBI yBeJOMJISIOTCA O TOM, YTO MpoLeAypa peleH3UpOBaHUs SBJSETCH
KOHQUIeHLIMaTbHOW. PeljeH3eHTaM He paspellaeTcs AeJaTbh KONUHW CTaTel U NepeiaBaTh
UX TPETbUM JIMLAM.

6. PenieH3MpoBaHUe NPOBOAUTCSA KOHOUEHIIMATbHO JJis aBTOPOB cTaTell. PeneH3us
NpeJOCTaBJSAETCA aBTOPY PYKONKCH 110 ero NMCbMeHHOMY 3anpocy 6e3 NoJNUCH U yKasa-
HUA GaMUINH, JODKHOCTH, MecTa paboThl peljeH3eHTa.

7. CPOKM pelLleH3UpOBaHHUA PYKOIIMCeH:

7.1. T'naBHbIN pefakTop XKypHasa paccMaTpyBaeT MpeJoCTaBAeHHYI0 K yOJIUKal U
PYKONUCh B COOTBETCTBUH C 1. 3 [lopsi/ika B TeueHUe ceMHU JIHEN C MOMEHTA ee NpeloCTaB-
JIEHUS B peJlaKLUI0.

7.2. PenleH3MpoBaHHe PYKONMCH CHELMAJINCTOM OCYLLEeCTBJISAETCA B TeYeHHe YeThbIp-
HaJALaTHU JHEX C MOMEHTA MpeJ0CTaBJAeHNs eMy PYKONMCH IJIaBHbIM peJaKTOPOM.

7.3. B cpoky, ykazaHHble B noAmn. 7.1 u 7.2 IlopsaJika, He BKJIIOYAKTCA BBIXOJHbIE
W MpasfHU4YHble [IHH, YCTAHOBJIEHHbIE [EWCTBYKOLIUM 3aKOHOJATeJbCTBOM Poccuiickou
®enepanuu.

7.4. Tlo cornacoBaHUIO pelaKLMU U pelLieH3eHTa peljeH3UpOBaHUe PYKOIUCH MOXKeT
NPOU3BOAUTHCS B 00Jiee KOPOTKHE CPOKHU C L|e/bl0 pallMOHAJbHOTO GOpPMUPOBAHUSA pe-
JIAKTOPCKOro nopTtdesi.

8. Comep:kaHue peleH3nu:

8.1. PenieH3usa JoJyKHa cofepKaTb 3KCIEPTHYI0 OLLEHKY PYKOIIMCU MO CJIeAyHUUM
napaMeTpaM:

8.1.1. cooTBETCTBUE COZEP)KAHUA PYKOIIUCH ee Ha3BaHUIO;

8.1.2. aKTya/IbHOCTb TEMBI UCCJIeJOBAHUS;

8.1.3. Hay4Has HOBU3HA N10JIyYeHHBIX pe3yJIbTAaTOB;
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8.1.4. nesecoob6pasHOCTb NMyOJHUKALUMNA PYKOMUCH, C yY€TOM paHee BbINYILIEHHOW IO
JIAHHOMY BOIIPOCY JINTEPATYPHI;

8.1.5. nogavya MaTepuaJsa (3blK, CTU/b, IOJHOTA U JIOTUKA U3JI0OXKEHHS );

8.1.7. 3aKOHHOCTb U 0O0CHOBAHHOCTb 3aUMCTBOBAaHUH.

8.2. PenjeH3eHT BIIpaBe JjaThb PeKOMEHJALMU aBTOPY 10 YJY4YLIEHUI0 PYKONUCH. 3a-
MeYyaHUs U MO0XeJIaHUS pelleH3eHTa J0JKHbI ObITb 00'beKTUBHBIMHU U NMPUHIUMIINAIbHbI-
MU, HallpaBJIEHHbIMU Ha MOBbILIEHUE HAyYHOTO YPOBHSA PYKOIKUCH.

8.3. B 3ak/It04MTeNIbHOM YaCTH peleH3UH JOJDKHO COZlepKaThbCsl 0JJHO U3 CAeAYIOIIUX
pelleHuu:

8.3.1. pekOMeH/10BaTh NPUHATb PYKONUCH K Ny6aMKauuu B XKypHaiie;

8.3.2. pekoMeH/|0BaTb NPUHATH PYKONMUCh K NybOaMKauuu B JKypHasie ¢ BHECEHUEM
TEeXHUYeCKOU NpaBKU;

8.3.3. pekoMeH/10BaTh NPUHATH PYKONUCh K Ny6aukauuu B KypHase nocje ycrpa-
HEeHUsI aBTOPOM 3aMe4yaHU pelleH3eHTa (C MocjaeAylUM HalpaBJieHUeM Ha MOBTOPHOE
pelleH3MpPOBaHUE TOMY Ke PELIeH3€EHTY);

8.3.4. pekoMeH/I0BaTh OTKa3aThb B MyO6JMKaLuUU pykonucu B JKypHase mo npuyvHe
HECOOTBETCTBHS €e HAay4YHOTO YPOBHS UJIM UHBIX KDUTEpPUEB TPeOOBAHUSAM, NIpebsBIsie-
MbIM K COOTBETCTBYIOLUM PYKOIUCAM.

9. B cinydyae npUHATHSA peleH3eHTOM pelleHHUs, ykadaHHoro B noamn. 8.3.3 Ilopdaaka,
JlopaboTaHHas (nepepaboTaHHasi) aBTOPOM PYKONUCh MOBTOPHO HampaBJ/isSieTCcsl Ha pelleH-
3UupoBaHue. B ciyyae, eciiv pelieH3eHT [IPU IOBTOPHOM peLieH3UPOBAaHUM IIPUHUMAET aHa-
JIOTUYHOE pelleHre, PYKOIUCh CYNTAETCs OTKJIOHEHHOM U 60Jiee He MOJJIEXUT pacCMOTpe-
HHUIO pefakuuen JKypHaa.

10. B cinyyaax NpUHATHUA peLeH3eHTOM pelleHWH, yKa3aHHbIX B mnojmn. 8.3.2-
8.3.4 llopaaka, TEKCT peLleH3UU HallpaBJsSIeTCsd aBTOPY PYKOMKCH.

11. OxoHYaTe/IbHOE pellleHHe 0 MPUHATUU PYKONUCH K nyb6sarkanuu B XKypHasie npu-
HUMaeT PelakIlMOHHBIN COBET HAa OCHOBAaHUH PELleH3UH.

12. OpuruHa/nbl peleH3WM XpaHATCA B pefakuuu KypHana B TedyeHHe NATH JIeT.
C MOMEHTA UX MOANNCAHUSA peLleH3eHTOM.

13. B TeyeHUe cpoKa, ycTaHOBJIeHHOrO 1. 12 [lopsjka, Konus peneH3uu npejoCcTaBJis-
eTcsd B MUHHCTEpCTBO 06pa3oBaHUs U Hayku Poccuiickoit Penepanuu B ciyyae MOCTYII-
JieHud B pefakuuio KypHasia COOTBETCTBYIOLLEro 3alpoca.
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