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Teopuda rocysapcrsa U npaBa

5.1.1. TEOPETUKO-UCTOPUYECKHUE
ITPABOBbBIE HAYKHA

HayyHas ctaTbs

YAK 348.011.5
BBK 67.0
DOI: 10.47905/MATGIP.2022.28.3.001

JI.B. AnekcaHapoBa*

HCTOYHUKHU KA3YAJIBHOT'O TOJIKOBAHHA LEPKOBHOT' O IIPABA
(HA TIPUMEPE KAHOHUYECKHX OTBETOB LEPKOBHbIX HEPAPXOB)

AHHOmMayus. B Hacmosweli cmamve npogedeH aHAAU3 NAMAMHUKO8 KAHO-
HUYecKo20 npaea, d UMeHHO KAHOHUYEeCKUX 0meemoes YepKO8HbIX Uepapxos, C Yeablo
8bISIBUMb 8 HUX HA/UYUE NPU3HAKOE8 KA3YAd/AbHO20 MOJKO8AHUS, d makxice onpede-
/UMb Yepmbl NO3UMUBHOU omeemcmeeHHOCMU U cheyuduveckoll YyepkogHoU om-
semcmeeHHocmu. OyeHugaemcsi 3HavyeHue makozo cpedcmea Uchpas.ieHusl Hpascm-
B8EHHO20 NPOCMYNKA, KAK «eNUMUMbS», CAY4aU U cnocobbl ee Ha/10MceHUs. Kpome mo-
20, daH nocmametiHblll CPABHUMEAbHbIU aHAAU3 J8YX NAMSMHUKO8 KAHOHUYECKO020
npasa: «IIpasuno HoanHa II» u «Bonpocwul Kupuka, Cagsvl u Havu ¢ omeemamu Hu-
¢onma, enuckona Hoszopodckozo, u dpyaux uepapxuyeckux JAuy», d makxice mMaao-
usyyeHHo20 namsimuuka «0Omeemvwl I'eopausi, mumponoauma Kueeckozo Ha gonpocol
uzymeHa I'epmana — dpesHeliuiee pycckoe «8onpowaHue».

Kaluesslie caoea: yepkogHoe npago, KAHOHUYECKUE 0MmMeembvl, Ka3ya/bHoe
mMo/1Ko8aHue, NO3UMUBHAS] 0MBemMCIM8eHHOCMb, UYepKOB8HASl 0IMEemcmeeHHOCMb,
HPABCMEEHHbIL NPOCMYNOK, eNUMUMDbSIL.

CpeZin UCTOYHUKOB IIepKOBHOTO IpaBa 0c060 cjiefyeT BbIJeJIUTh KaHOHUYECKHe
OTBETHI LJePKOBHBIX MepapX0B Ha BONPOCH], BOSHUKAIOIIUE B XKU3HU PALOBBIX CBALEHHU-
KOB IMPU OCYIIeCTBJEHUU MMM NACTBIPCKON NMPAKTUKU. Takve BONPOCHI HEU30EKHO BO3-
HUKaJ/I¥, B CBAA3U C TeM, YTO NaMATHUKH BHU3AaHTHUHUCKOIO IpaBa, KOTOPbIe NPUMEHSINCh
XPUCTUAHCKOM LIepKOBBIO, NOSABUJIMChH B IPYI'OM IOCyZapCTBe U OTpaXkaJu Jpyrol MeHTa-
auteT, Ha Pycu B nepuoy XII - XVI Bce ele cuibHbI OblIM NEPEKUTKU S3bIYECTBA, TAKUE
KaK MHOI'0X€HCTBO, HaJIOXKHUYeCTBO. JII0OAM NMPOJO0/KaIN NMOKJIOHATHCSA S3bIYECKUM 00-
raM, HanpumMmep, Ky/abTy Posa n PoxkeHuI, a XpUCTHAHCKasA LIepKOBb Ke BCAYECKHU CTapa-
JIACh 3TH NEPEXUTKHA UCKOPEHATb.

HopMbl LlepkOBHOI'0O NpaBa NPHUIJIM K HaM U3 BU3aHTUH, TO eCTb 3apOJUJIHCh CO-
BepILEHHO B [pyrOoi BpeMeHHOH Nepuo/i, B 0611eCTBe, JOCTaTOYHO CUJIbHO OTJIMYaBIIEMCS
OT JIPEBHEPYCCKOTO0, B CBA3U C YeM, Y PAAOBBIX CBALEHHUKOB HepeJKO BO3HUKaJIU BOIPO-

* Anekcandposa Jlapuca BaadumuposHa, acnupaHT kKadeApbl TEOPUM U HCTOPUU TOCyAapcTBa
Y NpaBa U MeXAyHapoJHOoro npaBa CaMapcKoro HallMOHAJIbHOTO HCCJIE0BATENbCKOr0 YHUBEPCUTETA UMe-
Hu akagemuka C.I1. Koposesa. E-mail: larisa.aleksa@gmail.com

Hayunsiil pykoBoauTenb — OcnenHukos FOputi Baadumuposuu, npodeccop kadepbl TEOPUU U UCTO-
puHM rocyZapcTBa U IpaBa U MexJyHapoAHoro nmpaBa CaMapCKOTO HallMOHAJbHOI'O HCCJe0BaTe]bCKOro
yHUBepcuTeTa uMeHH akaZemuka C.I1. KoposieBa. E-mail: desmandado@yandex.ru
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Cbl O IPMMEHEHUHU JaHHbIX HOPM K JIpeBHEepPYCCKUM peasusaM. OTBeThl Ha JaHHbIe BOIIPO-
Cbl OHU CTapaJliCb HAaWTH Yy LIePKOBHBIX MepapxoB, KaK JIMIL, HauboJiee KOMIETEHTHBIX
B BOIIPOCAaX KAHOHUYECKOro Ipasa.

CiiefyeT OTMETHUTB, YTO B COBpEMEHHOM TEOPHUM TroCyAapCTBa M MpaBa MoJ, TOJIKO-
BaHMEM HOPM IIpaBa NOHUMaeTCH AeATeJbHOCTb 110 BbIABJIEHUIO BOJIM 3aKOHOJATeJIs, BbI-
paXeHHOW B MpPaBOBOW HopMe [6, c. 427], «onpe/ie/leHHbIA MbICUTEJbHBIA MPOLECC, HA-
IIpaBJIEHHBIN HA YCTAaHOBJIEHUE COZlepKaHUs IPUANYECKUX NIPeIIMCaHUI [IyTeM BbIABJIe-
HUSI 3HAYEHUH U CMbICJIa TEPMHUHOB U BbIpaXKEHUW, HEOOXOAUMBIN JJIs1 UX NPAKTUYECKOU
peanusanuu» [18, c. 358]. To ecTb ToJIKOBaHME HOPMATUBHBIX aKTOB OCYLIECTBJISETCS
C L|eJIbI0 YCTPaHEeHUs KaKUX-JIMO0 HesICHbIX MOMEHTOB B 3aKOHe, KpOMe TOro, LieJIbl0 TaKo-
ro TOJIKOBaHUSA fABJIAeTCA eJUHOO0Opa3HOe NMpPUMeHeHHWe HOPMaTHBHO-NPAaBOBBLIX AKTOB.
Bbizie1I0T pa3/iMyHble BU/bl TOJKOBAaHUsS (pa3bsCHeHUe N0 CyObeKTaM): opulHaIbHOe
¥ HeopuLHaibHOe. [lepBoe MOXeT ObITh HOPMAaTUBHBIM U Ka3yaJbHbIM TOJIKOBaHUEM [6,
c. 432-433].

Eciu roBopuTh 0 KasyaJbHOM TOJIKOBaHHMM, OHO GopMajbHO 006s3aTesIbHO NpU
pPacCMOTPEHUU KOHKPETHOIO Jles1a, OJHAKO «..I0pUJUYeCcKoe 3HAaYeHUe 3TOr0 BUJA TOJI-
KOBaHHMA 3HAYMUTEJIBHO IIMpe: OHO CAYXXUT 00pa3loM, CTaHAApTOM MOHMMAaHUsA U pUMe-
HEHUSsI COOTBETCTBYIOIIMX HOPM IpaBa» [18, c. 361].

OcnennukoB l0.B. B cBoel fokTopckou guccepranuu «llpaso rocypapcts CeBepo-
3anaaHou Pycu B XII-XV BB.», FOBOPUT 0 KAHOHUYECKUX OTBETAX, KaK O IPyIIe UCTOYHU-
KOB LIEPKOBHOIO MpaBa CjeAylollee: «..3Ta rpylna UCTOYHWKOB OPHEHTHPOBAHA He Ha
CO3/laHVe HOBBIX IPaBWJI, a Ha IPOBEJIeHUE B )KU3Hb YKe CyllecTByomWux» [12, c. 55].

B faHHOM cTaThe NpoBeJieH aHa/INU3 JIBYX HauboJsiee U3BeCTHBIX NAaMATHUKOB KaHO-
HUYecKoro npasa: «KaHoHn4eckue oTBeTbl MUTponosnuTa MoanHa Il Ha Bonpockl MakoBa
yepHopusa» u «Bonpockl Kupuka, CaBbl U Winuu ¢ orBeTamMu HudoHTa, envckona Hos-
rOpoJCKOro», a TaKKe MaJIOU3y4eHHOr 0o NaMATHHUKA KaHOHUYEeCKOTro npasa - «OTBeTsI ['e-
oprus, MuTpomnosuTa KueBckoro Ha BOIpocel uryMeHa ['epMaHa - JpeBHelllee pyccKoe
«BOIpoLIaHKWe». B pesysbTaTe npoBejeHHOTO aHa/M3a B JAHHbIX NaMATHHUKAaX BbISBJIEHDI
YyepThbl NMO3UTHUBHOM OTBETCTBEHHOCTH, a TaKXKe IPHU3HAKU Ka3yaJbHOI'O TOJIKOBAHHUA
HOPM LIepKOBHOIO NpaBa, npulliefnux Ha Pycb u3 Busantuu.

CneayeT OTMETUTD, YTO KAHOHMYECKOe NPaBO MpeJCcTaB/seT CO60M COBOKYNHOCTD
IIPaBOBbIX HOPM, COCTABJIAIOLUX OCHOBY LJepPKOBHOI'0 IIpaBa.

B faHHO# cTaTbe KaHOHMYECKOe U LlepPKOBHOE NMpPaBo OyAyT pacCMaTpUBaTbCA Kak
CMHOHHUMBI, TaK KaK Ha CerofHALIHUM JleHb 3TH /iBa IOHATHUA BO MHOTHUX CJydasx He pas-
JunyaroTcda. BMecTe ¢ TeM, B 60Jiee paHHUU NIEPUOJ 3TH [iBa NOHATHUSA pa3/IM4alliCh YYEHbI-
MH — KAHOHUCTaMH.

OTHOCUTE/NIBHO NMO3UTUBHON KPUJUYECKON OTBETCTBEHHOCTHU CJie[yeT OTMETHUTb
OTCYTCTBHUE eJMHCTBA B3TJIZ0OB Ha ee ObITHe, HE BCe yYeHble TEOPETUKH CYUTAIOT, UYTO
OHa CyILecTBYeT, YTO OTMevaeTcsl B OpUUyecKkoi sutepartype [7, 8]. CienyeT cornacuTb-
¢ ¢ MHeHUeM /I.A. JIunuHckoro B ToM, 4TO «[lo3uTuBHada pugudeckass OTBETCTBEHHOCTh
JINYHOCTU CYyILIeCTByeT B €JUHCTBE CBOMX OOBbEKTUBHBIX U CYO'bEKTHUBHBIX NPU3HAKOB.
K cyObeKTHBHBIM NpU3HAaKaM OTHOCATCA: OCO3HAaHWE NPaBOBbIX HOPM, 006s3aHHOCTEW;
BbIpabOTKa K HUM BHYTpPEHHEro NCUXWYeCKOro OTHOILLEHHUS; CTpeMJIeHHe COBepIllIaTh OIl-
peJiesieHHble eHCTBUS; MOTUBBI; LieJid; aMouun» [1, c. 38].

OfHUM K3 MepBbIX B TEOPUU rOCyZapCTBa U NpaBa cGOPMUPOBAIOCH IOHUMaHUe
NO3UTHUBHOW IOPUANYECKON OTBETCTBEHHOCTH KaK OCO3HAHME Jl0/Ir'a, er0 3MOLMOHA/IbHOE
OCMBIC/IEHHEe KaK OJWH U3 CYLIeCTBEHHbIX NPU3HAKOB IOPHUAHUYECKOM OTBETCTBEHHOCTH.
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C.A. KomapoB cuvTaeT, 4TO NO3UTHUBHASA IOPUAHUYECKAasA OTBETCTBEHHOCTb €CTh OCO3HAHUE
Y BOCIIPOM3Be/leHHe JIMYHOCThIO B CBOEM MTOBeIeHUH HEOOXOAUMOCTH BbINOJIHEHHUS J0JIra
[6, c. 475], oHa cBfI3aHa C NpaBOMEPHbIM NOBEJIEHUEM KaK CJie[JloBAaHUEM IpPaBy B LieJsX
JOCTYIKEHUA COLMa/IbHO-II0JIE3HOTO pe3yJsbTaTa, 3TO COOTBETCTBUE NMOBEeJEeHUA NpeaAIHn-
CaHMAM HOpM IpaBa, T.e. CYyO'bEKTUBHBIM NpaBaM U CyOGbEKTUBHBIM OPUJHYECKUM 065-
3aHHOCTSIM, BO3HUKAIOIIMM Ha UX OCHOBe [6, . 452].

B 11epkOBHOM IpaBe NpoLeCC CTAHOBJIEHUS NMO3UTHUBHOW IOPUJHUYECKOM OTBETCT-
BEHHOCTH HayaJiCd ropas/io paHblile, Y4eM B CBETCKOM IIpaBe, paHHUeE CTaJ U CTAaHOBJIEHUSA
Mbl BUAMM B «KaHOHMYeckux oTBeTax MoaHnHa II» u «Bonpowanuu Kupurka». [Ipu cpaBHe-
HUU «BompollaHua» ¢ UCTOYHUKAMU CBETCKOrO IpaBa JAHHOIO Iepuoja, HalpuMep,
«Pycckoii [IpaBaoii», MOKHO YBU/IETH, YTO NO3UTUBHbIE TPEOOBAHUS B UCTOYHUKAX CBET-
CKOTO IpaBa COCTABJAKT ropasAo0 MeHbUIYI0 JOJII0 NPaBOBBIX HOPM, & OCHOBHYIO Maccy
COCTABJIAKT UMIlepaTUBHbIE HOPMBI, COZiepXKalljie pa3/JIM4YHOro poJa 3anpeTbl U OTBETCT-
BEHHOCTb 3a UX HapyllIeHue.

[IpaBusio NoanHa Il - caMbiii paHHUM U3 U3BECTHBIX HAM MaMATHUKOB. Kpome «Ilpa-
BUJa lLepkoBHoro MakoBy dyepHopusny», HoanH Il Takxke aBadgerca aBTopoM «Ilocianuda
nane puMckomy Knumenty IlI». Kak ormevaet Iluxos P.I', «3Tu npousBeseHUss BOSHUKIIU
Ha Pycu B yc/I0BHAX OJIEMUKU MeXAY 3allaJiJHOM U BOCTOYHOM LlePKBaMH <...> B pe3yJib-
TaTe WUX pasZie/leHUs, KOorja LepKoBb 00poJsiacb C MHOTOYMCJIEHHBIMU INepeKUTKaMHU
A3bI9€CTBA <...> B HUX OTPA3UJIOCh MEX/AYHAPOJAHOE M0JIOKEHHWE PYCCKOHN LIepKBU U BHEIll-
HAsd noavTuka Busantuu B [lpeBHel Pycu» [14, c. 133].

HoanH Il ocBenjaeT B HEM c/eiyI0lMe BONPOCHI: O KpPeleHUHU HOBOPOX/AEHHBIX, 00
OrpaHUYeHUH NOCelleHNs XpaMa KeHIMHAaMU B oNpeJe/ieHHble HU, 06 0CyleCTBJIeHUN
LIEPKOBHOM CJY>Obl CBSILIIEHHUKAMH, O pPa3JIM4Y€HUU YUCTOU U CKBEPHOMW €e/ibl, BOMPOCHI
B3aMMOOTHOIIEHUN C JIATUHSIHAMH{, BONPOCHl peryJMpoBaHUs OpayHO-CeMeNHBbIX OTHO-
IIEHUH.

Bropoy nmamaTHUK - «Bomnpowanue Kupuka» - gatupyetca XII BekoM, nmoctpoeH
B BONPOCHO-O0TBeTHOM popMe. OH COCTOUT U3 BONPOCOB, KOTOPBIE 3a/laBajlu TPU CBSILLEH-
HuKa: Kupuk, CaBBa ¥ Uibsl - U 0TBeTOB enuckona HOBropojckoro - Hudonra u apyrux
aBTOPUTETHBIX CJIyKUTeJIel LiepKBY TOTO BpeMeHH, TAKUX KaK Ur'yMeHbsl MapHHa, UT'yMeH
Apxkaaui.

Jlo XIII B. aTH OTBeThbl UMeJIM «JIOKa/JbHOe 3HaYyeHHe», Kak nuiieT ['aligenko 1.1,
NPUMEHSJIUCh «HAa TEPPUTOPUM HOBTOPOJACKON U KHMeBCKOW enuckonuu» [2, c. 80], 3atem
NOJIy4U/Iu 6oJiee IUPOKOe pacipoCcTpaHeHHe.

OTBevas Ha Bompockl, HUOHT B cBOI0 oyepesab obpalancad K BU3aHTUHWCKUM HC-
TOYHHUKaAM U LIepKOBHBIM IIpaBUJIaM, CCblJIaJICA HA KOHCTAaHTUHOIIOJ/IBCKOro natpuapxa Ho-
aHHa [locTHrKka u ero HoMokaHOH, Ha apxuenuckona Bacuausa Beauvkoro.

Bonpomanve Kupuka umesio 6oJiblioe NpakTHYecKOe 3HAYeHHUe [JIs CBALLeHHO-
CJIy’KUTeJiell TOro BpeMeHH, TaK KaK B HeM ObIM JaHbl peKOMeH/Jallui OTHOCUTEJIbHO M0-
BCeJJHEBHOM KU3HU KaK MUPSAH, TaK U CBALEHHOCIYXUTeJIeH, a TaKXKe OTHOCUTEJIbHO UX
NOBCEIHEBHOW NMAaCTbIPCKOM NPAKTUKMU. [lo MHeHUI0 MuibKoBa B.B. «..naMATHUK OLeHU-
BaeTcd UCCle[0BaTesIMHA KaK BbICOKONPOQeCcCHOHaTbHbBIA 60TrOCI0BCKUN TPYJ U OJHO-
BpPEMEHHO KaK CBOe0Opa3Hasi SIHLUUKJ/IONeJUs TOTAALIHEN PYCCKOM XXU3HMU» [5, c. 16].

Jlns Hayasna pasbepem Gosiee nmoapo6HO «[IpaBuno Moanua Il». HaunHaeTcss oHo
C BOIIPOCA O KpelleHMH HOBOPOXKJEHHOT0: «eC/IM HOBOPOXK/AEHHOe AUTS TaK HEMOILIHO, YTO
Jlake He B CHJIaX B3fITh COCKAa MaTepH, JOKHO JIU (HeMe/lJIeHHO) KPeCTUTb OHOe», 3aTeM
clefyeT OTBET «OTHOCUTE/IbHO 3J0POBbIX CB. OTLIbI ONpeJ eI KAAThb 40 Tpex JeT... A
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CUJIbHO GOJIBHBIX MBI HAallJIM BOCbMOM JleHb, a YTOObI TaKUe MJaJleHLbl He YMepJId He-
KpelleHHbIMU, HY?>KHO KPEeCTUTb UX...» [4, c. 3]. 34ech JaloTcs pa3bsiCHEHUsI OTHOCUTEJbHO
YacTHOro cay4dad npasusa 20 Bacunua Besnukoro o kpeuenuu, «Bepywumue B ['ocniona
JlOJKHBI KPECTUThCS BO UMs OTLA U cbiHA U CBsiToro [Jyxa» [17, c. 37], a Takke cTuxa 19
rnaBbl 28 EBanrenus ot Matdes, B KOoTopoM roBopuTtcs «MTak uaruTe HayuuTe BCe HApo-
Jbl KpecTs ux Bo uMsa Otua u CeiHa u CBaTaro Jlyxa» (M. 28:19), a uMeHHO KpelleHHUs
MJIaJleHI}a, KOTOpbIM 6oJieH. [l1 3J0pOBBIX ke JeTed ObLI MpefyCcMOTPeH BO3PacT Kpe-
IeHUs nocJie 3-X JeT.

[lepBas xke cTtaTtbs «OTBeTOB ['eoprus, Mutponosinta KreBckoro Ha BOpocChl Ury-
MeHa ['epmMaHa» Takke MOCBsLeHA KpEIIEHUID HOBOPOXKJAEHHOro OO0JIbHOTO pebeHKa.
B Heli roBopuTCe caeaywollee «Anie [bTa pOAUTD U 60T HAYHET, TO KPECTUTH, a HE 3pU
KOJIMKO ec JIHiu ObL1, aule euH AeHb» [19, c. 233]. To ecTb, ecid peGEHOK POAUTCI 6OJIb-
HBIM U €ro XM3Hb Oy/leT BbI3bIBATb ONACEHMUS, TO CJIe[J0BAJIO ero KpeCTUTh HeMe/IJIEHHO, He
JOXKUJAsICh TPeX JIeT, KaK TOro TpeboBa/v NpaBuJa AJs 30pOBbIX AeTel. TakuM o6pa3om,
Mbl BUJMM, YTO CyllleCTBOBaJla IpaKTHKa KpelleHHUs GOJIbHBIX JileTell B 6oJiee KOPOTKHe
CPOKH, KOTOpas NPOCJIeXXUBAETCA B Pa3/IMYHbIX HUCTOYHUKAX KAHOHUYECKOI 0 IIpaBa.

Takke Ha/M4YMe TaKUX BONPOCOB B JAHHBIX MaMATHUKAX F'OBOPUT O TOM, UTO JeT-
CKasi CMEPTHOCTb B TO BpeMs Oblla JOCTAaTOYHO BBICOKA, U 00513aHHOCTb BOBpPeMs Kpe-
CTUTb pebeHKa Bo3Jiarajach Kak Ha poJiiTesel, Tak U Ha iyXxoBHUKA. Kak oTMeuaeT Kopo-
roavHa M.B., B ucnoBse/ja/JIbHbIX BOIIPOCHUKAX OYeHb YacTO BCTpedaeTcsa BONPOC «...0 TH-
Oes1M HeKpelleHOro pebeHKa: “A HeKpelleHo JleTs yMopuaa?“ Ynop B cTaTbe c/ieJlaH Ha To,
4YTO peOeHOK He KpellleH 1U3-3a “HebpexkeHUs " poJiUuTesiel], TI03TOMY ero Aylia obpedyeHa Ha
Be4YHbIe MyKu» [9, c. 153].

B «Kanonuyeckux orBeTax MoaHHa II» Mbl TakKe HaXoJUM CTaTbH, NOCBSIIEHHbIE
MaTepAM KPeCTUMBbIX JieTel. Pa3bACHAIOTCA BONPOCH], KOT/A KeHILMHEe MOXXHO KOPMUTb
MJIaJleHIla U KOT/1a *KeHI[MHA MPU3HAEeTCs HeUUCTOoU nocse poJoB (cT. 2 u 20). B ctaTbe 2
roBoputcs: «Eciu Henb3sgd HAaWTU JPYrod KOPMUJIHIBI, @ MEXAY TEM, MaThb B TeYeHHE
40 nHel HeyucTa... AA0BI AUTA He YMepJso, He06XO0AUMO, YTOObI ero KOpMUJIa caMa MaThb»
[4, c. 2]. To ecTh npeAnOYTUTE/IbHEE, YTOOBI B TeYeHHE 3TUX 40 JHEN ero Mo BO3MOXKHOCTH
KOpMHUJIa ipyrad »KeHILuHa. MaTepH ke pa3peluaeTcss KOpPMUTb pebeHKa, TOJbKO B CIy4yae
OTCYTCTBHSA APYTrOM KOPMHUJIMULBI.

B «OtBetax Mutponosuta 'eoprus» Mbl BCTpeyaeM M IpaBUJia OTHOCUTEJbHO
YKEHCKOW HEeYMUCTOTBbl, HAIpUMep, B CTaTbe 6 TOBOPUTHCA CJeAYIOIlee: «eC/]IH XKeHa Hequc-
Ta 6yzeT, He neayeT EBaHresus». Takue cTaTbu 0 BONpPOCAx KEHCKOW HEUYUCTOThI BCTpe-
YalTCA NPaKTUYeCKH BO BCeX NaMATHUKAX KAHOHUYECKOIO NpaBa, 3TO TaK Ha3blBaeMble
«MEHCTpYaJIbHble» U «POJUJbHBIE» Taby: IHU, BO BpeMsl KOTOPBIX »KEHL[MHA CYMTaJaCh
HeuncToM. OHa He MoOrJla BXOJUTD B IIepKOBbB, LiesioBaTh EBaHresnne v ecTb aHTUZOD, @ TEM
6oJiee — npUcTynaTh K npuyactuio. Kpome Toro, npockypHuliaM He pa3peliajoch B 3TH
JIHU IleYb IPOCKYPBI — ClleljMabHbIH 1epKOBHbIH XJ1e6, UCII0/Ib3yeMbIH B 60T0CIyKEHHUH.

HeckoJsibkO cTaTell NOCBALIEHO NMUILEBBIM 3alpeTaM, 0JjHa U3 HUX KacaeTcd YNoT-
pebJieHUs B ULy MepTBeYMHbI (yJaBJeHUHbI), OJHA COBMECTHOIO YNOTPe6IeHNUs MUIIU
C UHOBepLaMu (JIaTUHSIHAMU ) U O/JHA YIIOTPebIeHUS NUILHU C I3bIYHUKAMMHU.

[lo noBoAy ynoTpe6/ieHM B NUILY yJaBJeHUHBI B CTaTbe 3 CKa3aHO Cjlefyloliee:
«KUBOTHBIX, TOBUMBIX CO6aKaMH U sICTpeb6aMU UJIH JAPYTMMHU NTHLAMHU U YMePILBJIsieMbIX
(Ha JIOBY), HO He 3aKO0JIOTBIX JIJbMH, HE JJOJIP)KHO YIOTPEOISATh B nULLy» [4, c. 3].

AHaJiorM4YHOe yOMHWHaHKWe Mbl BcTpedyaeM U «Bonpomanuu Krpuka», B ctatbe 87
TOBOPUTCSA, YTO HA BOIPOC O TOM, MOXXHO JIU eCTb yAaBjeHUHY, HUDOHT oTBeTus, 4TO
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«...He TOBOPUJI 3TOTO0 HUKAKOM eMHUCKOII <...> TOro 6J110/1a, Ky/la BXOJAUT KPOBb, BECbMa OC-
Teperacs» [1, c. 47]. 3anpenjaeTcs, TakXke eCTb MOJIO3UBO, TaK KaK OHO C KPOBBIO.

3anpeT Ha ynoTpebJieHUEe KPOBH U yaBJIeHUHBI CBSI3aH C OBEpPbEM, YTO B KPOBH CO-
Jlep>KUTCSA Aylia, cJleloBaTeJIbHO, YIOTPe6JIss B ULLY KPOBb, YeJIOBEK YIIOTPeO/ISET TaKxKe
M Jlylly yOUTOTO XKMBOTHOTO, Y/IaBJIeHHOE e, HO He 3ape3aHHOe >KMBOTHOE, TaKXKe COZlep-
KUT AyIY, TAK KaK B TeJle HET pa3pe3a, uepe3 KOTOPbIH oHa 6bI BhIILIA OTTYAA. Kpome Toro,
JIaHHBIM 3ampeT BOCXOAUT K 3ampeTy, cofepxkaueMycs B JlesHUAX CBATBIX ANOCTOJIOB:
«Bo3aepKUBaTbCSA OT U/0/10KEPTBEHHOTO U KPOBY, U y/IaBJEHEHBD], <...> U He JieJaTh ApY-
T'MM TOr0, yero cebe He xoTuTe. Co6101as cue, xopouio cAenaete» (JeaH. 15, 28-29).

CpaBHUMBas /iBa BblllleHa3BaHHbIX NaMATHHUKA, HY>KHO CKa3aTh, YTO B «Bomnpomanuu
Kupuka» ropaszo 60Jibliie BONPOCOB MOCBSAIIEHO MUIIEBBIM 3alpeTaM U peKOMeH/1alusM,
Hexxesnn B «KaHoHM4Yeckux oTBeTax MoaHHa II». 3TUM BompocaM NOCBSILIEHO AeCATb BO-
npocoB, 3aJaHHbIX CaBBOH. /lalOTCA peKOMeHJAaL MU 10 NMOBOAY MHUILH, KOTOPYI0 MOXHO
eCTb B IIOCT MUPSIHAM, a TaKXKe O MHUILEe, KOTOPYIO CJIelyeT ecTh CBSLleHHUKAM, B TOM YHC-
Jle YepHOMY U 6eJIoMy JlyXOBEHCTBY: «B 4HCTyI0 HeZielt0 MOXKHO eCTb NPECHBbIN MeJ, KUT-
HbIH KBac, MKpa BO BCe TOBEHbE TOJIbKO OesblaM» [1, c. 31].

WU B TOM, U B IpyroM NaMsTHUKE 3aTPAaruBalOTCs TaKKe BOMPOCHI B3aUMOOTHOLIE-
HUM c saTUHsHaMU (katosukamu). CtaTea 4 «[lpaBusa MoanHa II» 3anpemaeTr cayKaT
BMECTE C TEMHU, KKTO CJYKUT Ha ONPECHOKAX U B ChIPHYIO HeJeNI0 eJsT MSICO U KPOBb
U yJaBJeHUHY» [4, c. 3], HO BMecTe C TeM, TOBOPUT, YTO «eCTb C HUMHU He BO3OpOHsAeTCsA
B CJIy4ae HYXJbl U He JJOJPKHO CJMIIKOM THyMaTbcs» [4, ¢. 3], Aabbl U36eXaTb BPaXK/bl
U 3JI0mMaMsaToBaHus. TakKe JaHHbIM NAaMSATHUK COJEPKUT 3alpeT BblAaBaTb KHIKECKUX
Jiouepel 3aMy>X B Hapo/bl, IpUYalllalolhecsl OlpecHOKaMHU, Tak KakK 3TO «BeCbMa HeJoC-
TOUHO» [4, c. 7].

Kak ormevaer CaBuukuil C.I. «AKLleHT Ha C/Iy:X€HHUM JIMTYpPruyd Ha ONpPeCcHOKax
Yy KaTOJIMKOB U OCYXJeHHe 3TOr0 HOBIIECTBa» ObLIM OOLIMM MeCTOM B TEKCTax aHTHJIa-
THUHCKOM HalpaBJeHHOCTH B Pycckoil nepkBu»|[16, c. 35].

B «Bonpomanuu Kuprka» roBOpUTCs TakXKe O JIaTUHSAHAX, KOTOpble XOTAT Nepei-
TH B NPaBOCJAaBHYI0 Bepy. YCTaHOBJIEHA Ompejie/leHHas Npoleaypa, KOTOPYI JOJKeH
NPOWTH B JAHHOM CJIy4ae JIATUHSIHUH «IIyCTh XOJUT B LIEPKOBb CEMb JJHEH <...> CHayaJ/ia Ha-
peKHU eMy UMs U IPOYTH YeThIpe MOJUTBbI B KaX/AblH JleHb, He JlJaBail HU Msca, HU MOJIOKa»
[1, c. 26]. 3aTeM OH 0OJI>)KEH NPOUTH NMpPOLEAYPY KPELIEHUs U C HUM CJIeJOBaJI0 00palaThCs
KaK C HOBOKpELleHHBbIM, «M 00J1a4l ero B YHUCTble OJEX/bl <..> U HaJleHb Ha Hero Kpe-
CTUJIbHbIE PU3bI U BeHell, U TaK IOMaXKb ero CBATbIM MHUPOM U Jiail eMy cBeuy» [1, c. 26].

Bollleyka3aHHble CTaTbhU, NMOCBSILEHHbIE B3aUMOOTHOIIEHUSIM C JIATUHSIHAMHU, SIB-
JIAIOTCS CBU/IeTEJIbCTBOM pacKoJia Mex/y paBoCJaBueM U KaTOJMIM3MOM, a TaKXKe CBU/e-
TeJbCTBYIOT O TOM, 4YTo HoBropoj, B koTopoM mnpoxxuBas Kupuk, 6611 MHOrokoHdeccHo-
HaJIbHbIM FOPO/IOM, B CBSI3M C YeM BO3HHKAJIM BONPOCH] O TOM, KaK HY»>KHO B3aUMO/lelCTBO-
BaThb C JIIOJbMH, He IPUHABIIMMHU XPUCTUAHCTBO. Y pa3/IM4YHbIX UCCIe0BaTe/ield Mbl HAaX0-
JIMM CBU/IETE/IbCTBA MPO/O/DKEHUS 3TOT0 IPOTHUBOCTOSIHUSA U B 60Jiee O3 JHUM NePHOJ,

Hanpuwmep, y T'ony6unckoro E.E. Mbl BcTpeyaeM ynoMMHaHKe O TOM, UTO B IIpaBJie-
HUe muTponoauta @otusa (XV Bek) MCKOBCKUE CBSIEHHUKHU YIIOTPEOJIS/IN AJisl COBepllie-
HUS TaUHCTBAa MUPOIOMAa3aHUsl MHUPO, 3aKylaeMoe y KaTOJMKOB, MPOUCXOAUJIO 3TO IO
NpUYMHE JO0POrOBM3HbI IPAaBOCJAaBHOr0 MUpa apxuenuckona HoBropojckoro, a npuo6pe-
TeHHe JIATUHCKOTO MHUpPa 6bLJI0 3HAYUTENbHO JelieBse. JlaHHbIM GaKT BbI3BaJ HEroJoBa-
HUe MUTponoauTa PoTHs, KOTOPBIN 06PAaTH/ICA K HUM «...II0 IOBOAY UX 3JI0yNOTpe6IeHUs
C CaMbIM CTPOTHUM O6GJIMYEHHEM, OH MHCAJ UM «CJbIIIaX e HelmoJA06Hoe Aesio B Bac U bory
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HEHaBU/JIUMOE ... CJBIIII0, YTO XOTALMX KpecTUThcs Bo UMs OTua u CeiHa u CBAToro /lyxa
BMECTO CBATOTO MHUpPa BEJMUKOro, MakeTe MUPOM JIATUHCKUM...M OCKOPOHU Msl CHe I'PO3HO
cablliaHue...» [3, c. 518].

N «Kanonuueckue orBeTbl MoaHHa II» u «Bonpomanue Kupuka» cogeprat 3amnpe-
Thl HAa BOJIXBOBaHUE U yapojesiHue. B cT. 7 «KaHoHu4eckux oTBeToB MoanHa II» npsmo
TOBOPHUTCSA O TeX, KTO 3aHMMAaeTCs YapoAeHCTBOM U BOJIIIEOCTBOM, U O TOM, KaK UX HYKHO
HaKa3blBaTb. 3aHUMAIOLMUXCA YapOAEeMCTBOM HAJJIEXHUT CHayaJa «OTBpALaTh OT 3JIbIX
JleJ1 CJIOBOM U HacTaBJIEHHEM», €CJIM Ke OHU He NpeKpaTAT CBOUX 3aHATUH, TO ClefyeT
HaKa3aTb UX 00Jiee CTPOro, «KHO He YOUBAThb 10 CMEPTH U HE yPOJ0BaTh UX TeJ» [4, C. 4].

B craTbe 14 xeHaM, KOTOpble OMBIBAIOT CBO€ TeJIO BOJAOW U AAIOT 3Ty BOAY IHUTh
MYXbSIM (4YTOOBI MIPUBOPOXKUTH HUX), HA3HAYAETCH €NUTUMbS 6 HeJleslb BO3JepKaTbCAd OT
npuyauleHus. B cT. 18 roBopuTcs, 4YTO eciy XeHIHUHbI pajy JeTel BOpPoXKaT 4TO-JHU60,
KOT/Zla OHU 00JIEIOT, UJIM HecyT pebeHKa K BOJIXBaM, TO UM Ha3Ha4yaeTcs eNUTHUMbs 1IeCThb
HeJleJib, WK TPH, B CJydae ecayd OyAyT MOJIoJbl. 3iecb Mbl BUJMM CMAryamwlilee o6CcTos-
TeJIbCTBO IIPYA HAJIOXKEHUH eIUTUMBU — MOJIOZ,0M BO3PACT COrpellUBIIEro.

MHorue ucciefoBaTeN M NUcadd, O TOM, YTO Ha Pycu eme posroe BpeMs mocie
NPUHATUSA XPUCTUAHCTBA COXPAHAJUCH NEePEXUTKU A3blUeCTBa, TaKHMe KaK BOJIXBOBaHUE,
Yyapo/iesiHUe, a TaKKe NOKJIOHeHHe A3bI4eCKUM 60raM.

Kak orMmevaetr mutpononut Makapuit byarakos: «C BoyapeHreM y Hac XpUCTHUAH-
cTBa npu BesmkoM kHsA3e BiaguMupe Hadasicsas HOBBIM NepUo/, Halllero 6bITa BO BCeX OT-
HOULIEHUSX: HOBBIM NepUo/, U Hallero NpocCBellleHWs U HallUX OOblYaeB M Halllero rpax-
JlaHCKoro 6JiaroyctpoictBa» [11, c. 226]. BuepaumiHuM si3bIYHUKAaM, 10 BCEH BUAMMOCTH,
ObIJIO CJI0KHO MPUBBIKHYTb K 3TOMY HOBOMY YCTPOWCTBY UX O0IleCTBEHHOM KU3HH, B CBSI-
31 C 9TUM Y HabJII0/1aJ10Ch JIOJITOE BpeMsl COXpaHeHUe SI3bIYECKUX 00bIYaeB U 0OPS/I0B.

B «Bonpomannu Kuprka» MHOro BOIpoCOB MOCBALIEHO B3aUMOOTHOLIEHUAM CBS-
IIIEeHHOCJIYKUTeJIeU C UX )KeHaMM, MOXKHO JIU CBALIEHHUKY TBOPUTb MOJIMTBY HaJ, CBOeU
YKeHOU, IpUHUMATh ee Ha nNokasgHUe. Ha aTu Bonpocel Kupurka faHsl ciefyoiiue 0TBEThI:
«Bo Bcell rpedeckoil 3eMJie U 06/1aCTH MOIBI He Jal0T CBOUM »K€HaM MOJIMTBBI, €CJIA TOJIb-
KO MHOTO I0Ma He 6y/JleT N06JIU30CTH — TOT/ia COTBOPUT <...>. MOXXHO — CcKa3saJ — BCAKOTO
NPUHUMATh Ha MMOKasiHUE, TOJILKO CBOIO XKeHY He cienyeT» [1, c. 29].

[TopaBagouMi 06beM TEKCTAa BOCIPOU3BOAUT 3anucu 6eces Kupuka u HudonTa,
HEKOTOpbIe U3 KOTOPbIX UMEIOT YepThl PUKCALUM N0 TUIY JHEBHUKOBBIX 3aMeTOK. U Bo-
npowareab KUpUK, U ero KOppecnoHJeHThbl pacCMaTPUBAIOT caMble Pa3HOOOpa3Hble CH-
Tyallud B LIEPKOBHOM NpaKTHKe C JABYX TOYEK 3pDEHMA: KAHOHWYECKOW M HPaBCTBEHHO-
3TUYeCKOH, NOKa3bIBaOIllel, HACKOJIbKO YCTAHOBJIEHUS CIIOCOOCTBYIOT UCIPAaBJIEHUIO IO-
BeJleHUd yofied. TakuM 06pa3oM, HpaBCTBeHHbIe u/Jieanbl GOPMUPYIOTCS Ha OCHOBE Liep-
KOBHBIX 3all0BeieH.

B «BonpomaHuu» paccMaTpUBaIOTCS BaXKHble BONPOCHI 60r0Ca1yKeO0HOHM NPaKTHUKHY,
KOTOpble UMEeIOT 60JIblIOe 3HAaYeHHe /15 CBALeHHHUKA, U llepkBu B Lies1oM. /laloTcs peko-
MeH/J|alluK, KaK J0J>KEH BECTH cebsl CBALEHHOCIY>XUTeJb B T€X UJIM UHBIX CUTyalUsX 60-
rocay>ke6HOM NMPaKTUKH, HAalIpUMep «... KpecTs AeTel — NpHUyaliail 1 Ha BeyepHe WUJIM Ha
yacax, ecJii He IPUHOCUTCA B TOT JieHb 00e/jH4, <...>. [lonmy MOKHO NpuYauaTbCcs B MOHa-
CThIpE C JIDJbMU, ECJIU U HE CJAYXKHUJI, A €CJIU X04YeT — MYCThb CAyKUT» [1, c. 31].

[To3suTHBHAsA OTBETCTBEHHOCTb BbIpa)KaeTCs B COOJIIOJeHUM INpeANHCaHUM U 3a-
IIPETOB, a TaKKe B pOPMUPOBAHUU MOJieJIU IOBeJleHUs], KOTopas MoJiy4aeT BO3Harpax/zje-
Hue. Takue npeAnrCcaHUA [AIOTCA He TOJBKO B OTHOLIEHUM CBAILLEHHOCAYXKHUTeJIed, HO
TaKXe U B OTHOIIEHHWH NMPOCThIX IPUXO0XKAH, KaK UM CJielyeT NOCTyNaTh B UX N1OBCeJHEB-
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HOM KM3HH, HallpuMep «MOXXHO JIM pe3aTb B BOCKpeCeHbe CKOT, eCJIM He06X04UMO, UJIH
nTuny? BockpeceHbe — YUCTBHIM U Pa3HUYHBINA JieHb, YTOObI UATH B LIePKOBb U MOJIUTh-
s, TaK NyCTb Jiesla He OyAyT 3TOMY NPeNnsaTCTBOBAaTh. A YTOOBI pe3aTh B BOCKpeCeHbe YTO
HY>KHO — HeT 6e/ibl, HU I'pexa, ecJiv OyJleT IPOCTOe BOCKPeCEeHbe WJIY Npa3/HUK, UJIU [OCTH,
WJIM YTO UHOE — He Bo36paHseTca» [1, c. 27].

Ecav cBeTCKOe MpaBo TOTO Nepuo/ia 3HaeT B OCHOBHOM TaKHe Mepbl OTBETCTBEHHO-
CTH, KaK WTpadbl UJIU «IIOTOK U pa3rpab/ieHre» 3a TSXKKUe MPeCcTYIJIeHUS, TO LIepKOBHOE
IpaBO He CTOJIbKO CTaBUT CBOEM IleJibl0 HaKa3aHUue BUHOBHOTO MJIM BO3MellleHHe ylepoa.
OHO cTaBUT nepes, cO60M MHBIE 33JjJa4M, CKOpee HalpaBJeHHble Ha UCIpaBJieHue BUHOB-
HOT'0 ¥ HallpaBJ/IeHHe ero Ha IpaBOMepHOe N0BeJleHUe.

Hanpumep, cornacHo cratbe 23 YcraBa Kuasa fApocnaBa Mygporo «Eciu KTo 30BeT
Yy»KYI0 KeHY CPaMHBIM CJIOBOM, ec/i 6yzeT Bennkux 60sp 3a copoM el 5 rpUBeH 30J10Ta,
a MUTPOIIOJIMTY 5 TPUBEH 30J10Ta, a O6y/eT MeHbIIUX 605p M 32 COPOM 3 IPUBHBI 30JI0T3,
a enuckomny 3 rpyUBHBI 30J10Ta..» [13, c. 261]. 34ech Mbl BUAMM, UTO OTBETCTBEHHOCTb Ha-
3HavyaeTcsd B BU/Jle ITpada, HaKJIaAblBaeMOro B KaueCcTBe BO3MellleHHUs Bpe/ia, HAHeCeHHO-
ro OCKOPOJIEHUEM.

Kpome MoO3WTHBHOU OTBETCTBEHHOCTH MOXHO BbIJIEJIUTH B BblllleyKa3aHHbIX Na-
MSATHHKaX KAaHOHUYECKOro IpaBa TaKoM crneluPpuyecKuid BUJ LIepKOBHOW OTBETCTBEHHO-
CTH, KaK HeCeHHe eNUTUMbHU.

EnnTuMbsa Hajlarazach CBAILLEHHUKOM Ha KalLerocs, TO eCTh JIUL0, COBEepLIKBIIee
HpPaBCTBEHHBIN NPOCTYIIOK UJIM «I'PeX» UHBIMHU cl10BaMH. COCTOs/Ia OHa B OCHOBHOM B CO-
6J/110/JeHMU 110CTa U BO3/lep>KaHUH, a TaKXKe B yJlaJIeHUH OT npruyacTusd. CpoK HeceHusd enu-
TUMbH Ha3HA4YaJICA CBALLEHHUKOM B KaXKJOM KOHKPETHOM C/y4ae WHAUBHUAYAIBHO, B 3a-
BUCUMOCTH OT TSXKECTH COBEPIIEHHOTO MPOCTyINKa. Hy>KHO OTMEeTHUTh, UYTO eNUTUMbS TaK-
Ke UMeJla CBOeH L|eJIbl0 BOCIIMTaTe/IbHOe BO3/ieCTBHe HA IpelllHMKa. Y B JaHHOM ciy4ae
He MOoCJIeJHIOI POJIb JOJDKHO OBIJIO ChIFPATh YYBCTBO CTbI/A, UCIIBITbIBAEMOE YeJ0BEKOM,
COBEpLIMBLIMU HPAaBCTBEHHBIN MPOCTYIIOK, TaK KaK yJaJleHue ero OT IpHUYacTHs BbI3bIBa-
JIO 3aKOHOMepHbIe BONIPOCHI ¥ OCTA/IbHBIX IPHUXO0XKaH.

OpHako enUTHUMbS HaKJ/IaJblBaJllach He TOJIbKO 332 HPaBCTBEHHbIe NPOCTYIIKY, HO U 3a
npecTtyiieHus. Tak, 3a yOMHCTBO BO BpeMsl BbINOJIHEHUSA paboT oJiarajaacb eMUTUMbS, TaK-
’Ke 3a yOUICTBO pebGeHKa MO HEOCTOPOXKHOCTU. «M 0 TakoM cmpalliuBaj: ecju B paboTe
cay4uioch youictBo? OH moBeJsies1 aThb MOJIOBMHY eNUTUMbH, U Jierde, 60 He 1O BoJie
3TO CZles1aHo, CKa3aJl OH <...>. M 0 TakoM 4 clipalvBall, a eciu KJaAyT AeTel ¢ co60H cnaTh
M 33/J1aBAT UX — 3TO YOUICTBO UK HeT? OH CKasasl: ecjiv Tpe3Bble, TO JIeTye, a eCJIY CIIbsIHY —
TO youictBo» [1, c. 58].

KaHoHMYecKkHe OTBeTHI COZlepKaT TaKXKe U CTaThbH, JAK0IiYe pa3bsaCHEeHUA OTHOCHU-
TeJIbHO TPebOBaHUM, Npe'bsABJISIEMbIX JIMIY, COOMpaloLieMycsl IPUHATb CaH CBALeHHUKA.
Hy>XHO OTMeTHUTb, YTO TAaKOW 4eJIOBEK J0DKEeH OblJI COOTBETCTBOBATb ONpejesleHHbIM
KkpuTepusaM. Ocy>kaaiach B CBsIleHHUKAX TaKkas 4epTa, Kak KOpPbICTO/I001e.

B ctratbe 83 roBopuTcs 06 0JHOM U3 YCJOBUH, NPENSITCTBYIOUUX NPUHATHUIO CaHA
CBsAlleHHMKA - Kpaxke: «Hanucano B 3anoBegu MoanHa IlocTHHKa, ec/iM KTO YKpaJerT, To,
KaK BUHOBHBIH B YTOJIOBHOM NPECTYIJIEHUH, IYCTh HE NPUXOJUT B CBALLEHCTBO» [1, C. 46].
JlaHHOe JjlessHUe CTAaHOBUJIOCH IPENATCTBUEM /i1l IPUHATHSA CaHa CBALEHHUKA.

Kpome Toro, ciefyeT oTMETUTD, YTO He IPUBETCTBOBAJIOCH 3aHATHE POCTOBLHAYe-
cTBOM. OHO OCY»X/1a/IOCh, KaK CTpeMJIeHHe K KOPBICTU U JIIOOOCTSKaTeNbCTBY, TO €CTh Jiel-
CTBHUIO, IPOUCXOAIEMY M3 OJJHOTO HCTOYHHUKA C Kpakel. J/laHHBIN 3anpeT ObI1 OCHOBAH Ha
44 TlpaBusie CBaAThIX AnioctosioB, 17 [IpaBuiie [lepBoro BeeseHckoro Co6opa, Ha 14 npaBuJie
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[TepBoro nocinanusa Bacuiuga Besukoro «Envckon uiau npecBuTep, Wi JUAKOH, JIMXBBI Tpe-
OyIOLUM OT JO/HKHUKOB, UJIM TIepeCcTaHeT, MU J1a 6yaeT usBepxken» [15, c. 113]. B Tom cay-
4ae, ec/IM BCe-TaKU CBSILIEHHUK 3aHUMAJICS JJAaHHBIM BU/IOM [IeSITeIbHOCTH, TO PEKOMEH/10-
BaJIOCb B3UMaHMe MaJsloro npoueHTa. Takke yka3aHMs Ha 3alpeT pOCTOBIIMYECTBa BCTpe-
yaloTcsl B Betxom 1 HoBoM 3aBeTe. BeTxuii 3aBeT cofiepKUT 3anpeT U30paHHOMY Hapoay
JlaBaThb B POCT JleHbI'Y UJIM NUILY: «Allle XKe Jacu cpebpo bpaTy HULeMY Uxe y Tebe, He Oyau
ero MoHyX/Jas¥, HWKe HaJoKUIIK eMy JuXBbl» (Mcx. 22.25). To ecThb, eciv KTo JKM60 AaeT
JIeHbI'M B POCT HYX/IAI0IleMyCs, TO He JO/DKEH HaslaraTh Ha Hero 60JIbILOTO MPOIeHTA.

[ToABOAS UTOT BbILIECKA3aHHOMY, CJIelyeT OTMETUTD, YTO B KAHOHUYECKUX OTBETaX
KaK NaMATHHUKe LlepPKOBHOTO NpaBa Mbl HAX0/AUM 4epThl aKTOB Ka3yaJlbHOTO TOJKOBaHHUSA
HODPM LIEPKOBHOTO MpPaBa, TaK KaK 0YeHb MHOTHE BOMPOCHI 33/laBa/IMCh BOMPOIIAKIIUMU
C LleJIbI0 IPOSICHUTD JJ1s1 ce6s1 IPUMeHeHHe TOW MJIM MHOM HOPMbl BU3AaHTHMHCKOTO NpaBa
K KOHKPETHOM CHTyallu{, BO3HHUKIIEN B UX OOrocayxe6HON mpakTuke. Takxe ciefyeT
OTMETHUTb, UTO MOSIBJIEHHE B MaMSATHHUKAX KAaHOHUYECKOTO MpaBa MO3UTUBHOM OTBETCT-
BEHHOCTH He XapaKTepHOM /iJI1 HCTOYHUKOB CBETCKOTO IpaBa TOT0 epHo/ia, a KpoMe To-
ro, HaJau4yue crnenuPpUIecKor LIepKOBHOM OTBETCTBEHHOCTH, KOTOpas BbIpakasjach, B OC-
HOBHOM, B HECEHUM E€NHWTUMbH, IJIaBHOU PYHKIHEN KOTOPOUl ObLIO BO3/EWCTBHE HA Ha-
pyluMTeJIsl, HallpaBJeHHOe Ha ero UCIpaBJjieHue B OTJIMYKe OT CBETCKOI'0 3aKOHOZATe N b-
CTBa TOr0 MepHO/Ia, [JIABHOU LieJIbI0 KOTOPOIo 6bII0 BO3MeLeHUE ylepoba.
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toral practice. Such questions inevitably arose, due to the fact that the monuments of By-
zantine law, which were used by the Christian church, appeared in another state and re-
flected a different mentality; in Russia in the period XII-XVI the remnants of paganism were
still strong, such as polygamy, concubinage. People continued to worship pagan gods, for
example, the cult of the Family and Women in Childbirth, while the Christian Church tried
its best to eradicate these remnants.

The norms of church law came to us from Byzantium, that is, they originated in
a completely different time period, in a society that was quite different from Old Russian,
and therefore, ordinary priests often had questions about the application of these norms to
0ld Russian realities. They tried to find answers to these questions from church hierarchs,
as the most competent persons in matters of canon law.

It should be noted that in the modern theory of state and law, the interpretation of
the rules of law is understood as the activity to identify the will of the legislator, expressed
in the legal norm [6, p. 427], “a certain thought process aimed at establishing the content of
legal prescriptions by identifying the meanings and meaning of terms and expressions ne-
cessary for their practical implementation” [18, p. 358]. That is, the interpretation of nor-
mative acts is carried out in order to eliminate any unclear points in the law; in addition,
the purpose of such an interpretation is the uniform application of normative legal acts.
There are different types of interpretation (clarification by subjects): official and unofficial.
The first can be a normative and causal interpretation [6, p. 432-433].

If we talk about causal interpretation, it is formally mandatory when considering
a particular case, however, “.. the legal meaning of this type of interpretation is much
broader: it serves as a model, a standard for understanding and applying the relevant rules
of law” [18, p. 361].

Ospennikov Yu.V. in his doctoral dissertation “The Law of the States of North-
Western Russia in the XII-XV centuries”, he speaks of canonical answers as a group of
sources of church law as follows: “... this group of sources is focused not on creating new
rules, but on putting into practice already existing” [12, p. 55].

This article analyzes the two most famous monuments of canon law: "The canonical
answers of Metropolitan John II to the questions of Jacob the Chernorites" and "Questions
of Kirik, Savva and Elijah with the answers of Nifont, Bishop of Novgorod", as well as a lit-
tle-studied monument of canon law - "Answers of George, Metropolitan of Kyiv to the ques-
tions of Abbot Herman - the most ancient Russian "questioning”. As a result of the analysis
in these monuments, features of positive responsibility were revealed, as well as signs of
a casual interpretation of the norms of church law that came to Russia from Byzantium.

It should be noted that canon law is a set of legal norms that form the basis of
church law.

In this article, canon and ecclesiastical law will be considered as synonyms, since to-
day these two concepts in many cases do not differ. At the same time, in an earlier period,
these two concepts were distinguished by scientists — canonists.

Regarding positive legal responsibility, it should be noted the lack of unity of views
on its existence, not all theoreticians believe that it exists, which is noted in the legal lite-
rature [7, 8]. We should agree with the opinion of D.A. Lipinsky that “The positive legal
responsibility of the individual exists in the unity of its objective and subjective features.
Subjective signs include: awareness of legal norms, duties; development of an internal
mental attitude towards them; the desire to perform certain actions; motives; goals; emo-
tions” [1, p. 38].
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One of the first in the theory of state and law was the understanding of positive legal
responsibility as an awareness of duty, its emotional comprehension as one of the essential
signs of legal responsibility. S.A. Komarov believes that positive legal responsibility is the
awareness and reproduction by a person in his behavior of the need to fulfill a duty [6,
p. 475], it is associated with lawful behavior as following the law in order to achieve a so-
cially beneficial result, this is the compliance of behavior with the prescriptions of the
rule of law, i.e. subjective rights and subjective legal obligations arising on their basis
[6, p. 452].

In ecclesiastical law, the process of establishing positive legal responsibility began
much earlier than in secular law; we see the early stages of formation in the Canonical An-
swers of John II and the Question of Cyric. When comparing the Question with the sources
of secular law of this period, for example, Russkaya Pravda, one can see that positive re-
quirements in the sources of secular law make up a much smaller proportion of legal
norms, and the bulk are imperative norms containing various kinds of prohibitions and re-
sponsibility for their violation.

The Rule of John II is the earliest monument known to us. In addition to the "Rules of
the Church to James the Chernorites”, John II is also the author of the "Epistle to Pope
Clement III". As Pikhoya R.G. notes, “these works arose in Russia in the context of contro-
versy between the Western and Eastern churches <...> as a result of their separation,
when the church struggled with numerous remnants of paganism <...> they reflected the
international position of the Russian Church and foreign policy Byzantium in Ancient
Russia” [14, p. 133].

John II covers the following issues in it: on the baptism of newborns, on the restric-
tion of women visiting the temple on certain days, on the performance of church services
by priests, on the distinction between clean and nasty food, issues of relationships with the
Latins, issues of regulating marriage and family relations.

The second monument - "Questioning Kirik" - dates back to the XII century, built in
a question-answer form. It consists of questions asked by three priests: Kirik, Savva and
Ilya - and the answers of the Bishop of Novgorod - Nifont and other authoritative ministers
of the church of that time, such as Abbess Marina, Abbot Arkady.

Until the 13th century these answers had “local significance”, as Gaidenko P.IL
writes, they were applied “on the territory of the Novgorod and Kyiv bishoprics” [2, p. 80],
then became more widespread.

Answering questions, Nifont, in turn, turned to Byzantine sources and church rules,
referred to the Patriarch of Constantinople John the Faster and his Nomocanon, to Archbi-
shop Basil the Great.

Cyric's questioning was of great practical importance for the clergy of that time,
since it gave recommendations regarding the daily life of both laymen and clergy, as well as
regarding their daily pastoral practice. According to Milkov V.V. "... the monument is eva-
luated by researchers as a highly professional theological work and at the same time as
a kind of encyclopedia of the then Russian life" [5, p. 16].

To begin with, we will analyze in more detail the “Rule of John II”. It begins with
a question about the baptism of a newborn: “if a newborn child is so weak that it is not
even able to take the mother’s nipple, should it (immediately) be baptized”, then the an-
swer follows “relatively healthy St. the fathers determined to wait up to three years... for
the severely ill, we found the eighth day, and so that such babies do not die unbaptized,
they must be baptized...” [4, p. 3]. Here clarifications are given regarding a particular case of
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rule 20 of Basil the Great on baptism, “Those who believe in the Lord must be baptized in
the name of the father and son and the Holy Spirit” [17, p. 37], as well as verse 19 of chap-
ter 28 of the Gospel of Matthew, which says, “Go therefore and make disciples of all nations,
baptizing them in the name of the Father and of the Son and of the Holy Spirit” (Matt.
28:19), namely the baptism of an infant who is sick. For healthy children, the age of bapt-
ism after 3 years was provided.

The very first article of "Answers of Georgy, Metropolitan of Kyiv to the Questions of
Hegumen Herman" is also devoted to the baptism of a newborn sick child. It says the fol-
lowing: “If the child gives birth and begins to hurt, then baptize, and do not see how many
days it was, if only one day” [19, p. 233]. That is, if a child is born sick and his life causes
fear, then he should have been baptized immediately, without waiting three years, as re-
quired by the rules for healthy children. Thus, we see that there was a practice of baptizing
sick children in shorter periods, which can be traced in various sources of canon law.

Also, the presence of such questions in these monuments suggests that infant mor-
tality at that time was quite high, and the obligation to baptize the child on time was as-
signed to both the parents and the confessor. As Korogodina M.V. notes, in confessional
questionnaires there is a very common question “... about the death of an unbaptized child:
“Did you die of an unbaptized child?” The article focuses on the fact that the child was not
baptized due to the the soul is doomed to eternal torment” [9, p. 153].

In the "Canonical Answers of John II" we also find articles on the mothers of bap-
tized children. Questions are clarified when a woman can feed her baby and when a woman
is recognized as unclean after giving birth (vv. 2 and 20). Article 2 says: “If it is impossible
to find another nurse, and meanwhile, the mother is unclean for 40 days ... so that the child
does not die, it is necessary that the mother herself feeds him” [4, p. 2]. That is, it is prefer-
able that during these 40 days, if possible, another woman feeds him. The mother is al-
lowed to feed the child only if there is no other nurse.

In the "Answers of Metropolitan George" we also find rules regarding female impuri-
ty, for example, article 6 say the following: "if the wife is unclean, she does not kiss the Gos-
pels." Such articles on women's impurity are found in almost all monuments of canon law,
these are the so-called "menstrual” and "maternity” taboos: days during which a woman
was considered unclean. She could not enter the church, kiss the Gospel and eat the antido-
ron, and even more so, start communion. In addition, proskurnitsa were not allowed to
bake proskura on these days - a special church bread used in worship.

Several articles are devoted to food prohibitions, one of them concerns eating
carrion (strangled), one sharing food with non-Christians (Latins) and one eating with
pagans.

Regarding the use of strangled in food, article 3 says the following: “Animals caught
by dogs and hawks or other birds and killed (on the catch), but not slaughtered by people,
should not be eaten” [4, p. 3].

We find a similar mention in the “Questioning of Kirik”, article 87 says that when
asked whether it is possible to eat strangled, Nifont replied that “... no bishop said this <...>
beware of the dish where blood enters, be very careful” [1, p. 47]. It is also forbidden to eat
colostrum, as it contains blood.

The prohibition on the use of blood and strangulation is associated with the belief
that blood contains the soul, therefore, by eating blood, a person also consumes the soul of
a killed animal, while a strangled, but not slaughtered animal also contains a soul, since
there is no cut in the body, through which she would get out of there. In addition, this pro-
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hibition goes back to the prohibition contained in the Acts of the Holy Apostles: “To abstain
from things sacrificed to idols and blood, and being strangled, <...> and not to do to others
what you do not want for yourself. Observing this, you will do well” (Acts 15:28-29).

Comparing the two above-mentioned monuments, it must be said that in the "In-
quiry of Cyric" many more questions are devoted to food prohibitions and recommenda-
tions than in the "Canonical Answers of John II". Ten questions asked by Savva are devoted
to these questions. Recommendations are given about the food that can be eaten by the lai-
ty during fasting, as well as about the food that should be eaten by priests, including black
and white clergy: “On a pure week, you can eat unleavened honey, whole grain kvass, ca-
viar in all fasting only for Balti” [1, p. 31].

Both in that, and in another monument, questions of relations with the Latins (Cath-
olics) are also touched upon. Article 4 of the “Canon of John II” forbids serving together
with those “who serve on unleavened bread and eat meat and blood and strangled on
cheese week” [4, p. 3], but at the same time, he says that “eating with them is not forbidden
in case of need and should not be too shunned” [4, p. 3], in order to avoid enmity and ran-
cor. Also, this monument contains a ban on giving princely daughters in marriage to
peoples who partake of unleavened bread, as this is “very unworthy” [4, p. 7].

As Savitsky S.G. “The emphasis on serving the liturgy on unleavened bread among
Catholics and the condemnation of this “innovation” was a common place in the texts of an
anti-Latin orientation in the Russian Church”[16, p. 35].

The "Questioning of Cyricus" also speaks of Latins who want to convert to the Or-
thodox faith. A certain procedure has been established that the Latin must go through in
this case: “let him go to church for seven days <...> first call him a name and read four pray-
ers every day, do not give any meat or milk” [1, p. 26]. Then he must go through the proce-
dure of baptism and he should be treated like a newly baptized one, “and dress him in clean
clothes <...> and put on him baptismal vestments and a crown, and so anoint him with holy
chrism and give him a candle” [1, p. 26].

The above articles on relations with the Latins are evidence of a split between Or-
thodoxy and Catholicism, and also indicate that Novgorod, where Kirik lived, was a multi-
confessional city, in connection with which questions arose about how to interact with
people, not who accepted Christianity. In various researchers, we find evidence of the con-
tinuation of this confrontation in a later period.

For example, Golubinsky E.E. we come across a mention that during the reign of
Metropolitan Photius (XV century), Pskov priests used chrism purchased from Catholics to
perform the sacrament of chrismation, this happened because of the high cost of the Or-
thodox world of the Archbishop of Novgorod, and the acquisition of the Latin world was
much cheaper. This fact aroused the indignation of Metropolitan Photius, who turned to
them “... regarding their abuse with the most severe denunciation, he wrote to them “I hear
an incomparable deed in you and God hated ... | hear that those who want to be baptized in
the name of the Father and the Son and the Holy Spirit instead of the great holy world,
anoint with the Latin world ... and offend me this terrible hearing ... "[3, p. 518].

Both the "Canonical Answers of John II" and the "Questioning of Cyric" contain pro-
hibitions on sorcery and sorcery. In Art. 7 of the "Canonical Answers of John II" directly re-
fers to those who practice witchcraft and sorcery, and how they should be punished. Those
engaged in sorcery should first be "turned away from evil deeds by word and instruction”,
but if they do not stop their studies, then they should be punished more severely, "but not
kill to death and do not mutilate their bodies" [4, p. four].
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In article 14, wives who wash their bodies with water and give this water to drink to
their husbands (in order to bewitch them), are assigned a penance of 6 weeks to refrain
from communion. In Art. 18 says that if women for the sake of children tell fortunes when
they are sick, or carry a child to the Magi, then they are assigned six weeks of penance, or
three if they are young. Here we see a mitigating circumstance in the imposition of penance -
the young age of the sinner.

Many researchers wrote that in Russia for a long time after the adoption of Chris-
tianity, remnants of paganism were preserved, such as sorcery, sorcery, as well as the wor-
ship of pagan gods.

As Metropolitan Macarius Bulgakov notes: “With the accession of Christianity to us
under the Grand Duke Vladimir, a new period of our life began in all respects: a new period
of both our enlightenment and our customs and our civil improvement” [11, p. 226]. Ap-
parently, it was difficult for yesterday's pagans to get used to this new structure of their
social life, in connection with this, the preservation of pagan customs and rituals was ob-
served for a long time.

In "Questioning Kirik" many questions are devoted to the relationship of clergy with
their wives, is it possible for a priest to pray over his wife, to accept her for repentance. The
following answers were given to these questions of Kirik: “In all the Greek land and region,
the priests do not give prayers to their wives, unless another priest is nearby, then he will
do <...>. It is possible, he said, to accept anyone for repentance, only one should not accept
one’s wife” [1, p. 29].

The vast majority of the text reproduces recordings of conversations between Kirik
and Nifont, some of which have features of fixation similar to diary notes.

Both the questioner Kirik and his correspondents consider the most diverse situa-
tions in church practice from two points of view: canonical and moral and ethical, showing
how much the establishment contributes to the correction of people's behavior. Thus, mor-
al ideals are formed on the basis of church commandments.

The "Questioning" deals with important issues of liturgical practice, which are of
great importance for the priest, and the Church as a whole. Recommendations are given on
how a clergyman should behave in certain situations of liturgical practice, for example “...
when baptizing children, take communion at Vespers or at the Hours, if mass is not brought
that day, <...>. A priest can take communion in a monastery with people if he has not
served, and if he wants to, let him serve” [1, p. 31].

Positive responsibility is expressed in observance of prescriptions and prohibitions,
as well as in the formation of a behavior model that receives a reward.

Such prescriptions are given not only for the clergy, but also for ordinary parishion-
ers, how they should act in their daily lives, for example, “Is it possible to slaughter cattle
on Sunday, if necessary, or a bird? Sunday is a clean and festive day to go to church and
pray, so let business not interfere with this. And to cut what is needed on Sunday - there is
no trouble, no sin, if there is a simple Sunday or a holiday, or guests, or anything else - it is
not forbidden" [1, p. 27].

If the secular law of that period knows mainly such measures of responsibility as
fines or “flood and plunder” for serious crimes, then ecclesiastical law does not so much
aim at punishing the guilty or redressing the damage. It sets itself other tasks, rather aimed
at correcting the guilty and directing him to lawful behavior.

For example, according to Article 23 of the Charter of Prince Yaroslav the Wise, “If
someone calls someone else’s wife with a shameful word, if there are Great Boyars for lit-
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ter, she will have 5 hryvnias of gold, and the metropolitan will have 5 hryvnias of gold, and
there will be lesser boyars and 3 hryvnias of gold for rubbish, and 3 hryvnias for the bishop
gold..” [13, p. 261]. Here we see that liability is assigned in the form of a fine imposed as
compensation for the harm caused by the insult.

In addition to positive responsibility, one can distinguish in the above monuments of
canon law such a specific type of church responsibility as the bearing of penance.

Penance was imposed by a priest on a penitent, that is, a person who committed
a moral offense or "sin" in other words. It consisted mainly in fasting and abstinence, as
well as in moving away from communion. The term for carrying out penance was ap-
pointed by the priest in each specific case individually, depending on the severity of the of-
fense committed. It should be noted that penance also had as its goal an educational effect
on the sinner. And in this case, the feeling of shame felt by a person who has committed
a moral offense should have played an important role, since his removal from communion
aroused legitimate questions from the rest of the parishioners.

However, penance was imposed not only for moral offenses, but also for crimes. So,
for the murder during the execution of work, penance was relied upon, also for the murder
of a child through negligence. “And he asked about this: if a murder happened in the work?
He ordered to give half of the penance, and it is easier, because it was not done by will, he
said <...>. And I asked about this, but if they put their children to bed with them and crush
them, is this murder or not? He said: if I'm sober, it's easier, but if I'm drunk, then it's mur-
der" [1, p. 58].

The canonical answers also contain articles that provide clarifications on the re-
quirements for a person who is going to take the priesthood. It should be noted that such
a person had to meet certain criteria. Such a trait as greed was condemned in priests.

Article 83 refers to one of the conditions preventing the adoption of the priesthood -
theft: "It is written in the commandment of John the Faster, if anyone steals, then, as guilty
of a criminal offense, let him not come to the priesthood" [1, p. 46]. This act became an ob-
stacle to taking the priesthood.

In addition, it should be noted that usury was not welcomed. It was condemned as
a desire for self-interest and covetousness, that is, an action that comes from the same
source with theft. This prohibition was based on the 44th Rule of the Holy Apostles, the
17th Rule of the First Ecumenical Council, on the 14th Rule of the First Epistle of Basil the
Great “A bishop or presbyter, or a deacon, who demands more from debtors, either cease,
or be deposed” [15, p. 113]. In the event that, nevertheless, the priest was engaged in this
type of activity, it was recommended to charge a small percentage. Also indications of the
prohibition of usury are found in the Old and New Testaments. The Old Testament contains
a prohibition for the chosen people to lend money or food at interest: “But if you give mon-
ey to a poor brother who is with you, do not force him to wake him, lay down interest on
him below” (Ex. 22.25). That is, if someone gives money on interest to a needy person, he
should not impose a large percentage on him.

Summing up the above, it should be noted that in the canonical answers as a monu-
ment of church law, we find features of acts of casual interpretation of the norms of church
law, since so many questions were asked by the questioners in order to clarify for them-
selves the application of one or another norm of Byzantine law to a specific situation that
arose in their liturgical practice. It should also be noted the appearance in the monuments
of canon law of positive responsibility, not typical for the sources of secular law of that pe-
riod, and in addition, the presence of a specific church responsibility, which was expressed
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mainly in the bearing of penance, the main function of which was to influence the offender,
aimed at correcting him in contrast to the secular legislation of the period, whose main
purpose was to make amends.
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K 350-JIETHUIO CO JHA POXKIAEHUA BEJIMUKOT'O
PE®OPMATOPA. BEPOUCIIOBEJHBIE PE®OPMbI
ITETPA TIEPBOTO

AnHomayus. Cmamoes nocessujeHa ekaady eepoucnosedHbiM pedpopmam Um-
nepamopa Ilempa I u oxeamvieaem apemeHHol hepuod om oHocmu [lempa, ynpa3o-
HeHusl nampuapuiecmsd, do sepoucnosedHbuix pedpopm, npudsaHus 8 Poccuro uHo-
CMpaHyee pasHblX HAYUOHAAbHOCMEl U 8ep, 0apO8aHUs UM peau2u03HblX c80600
8 Poccuu. B cmambve daemcsi aHaau3 npagossix 0OKYMeHImos8 onucsleaemMoz0 nepuooa
8pEMeHU, ompax)caromcesl pasAudHvle MHeHusl 6auxcaliuie2o okpysceHusi [lempa I Ha
pedopMbl, a makdice pe3y1bmambl 8epouUcnosedHbulx pehopm.

Kawuessle caoea: umnepamop, peopmul, Yepkoss, yepKosHo-20cydapcm-
8eHHble OMHOWEeHUs!, nampuapuiecmso.

[letp | He cuMTaM HY>KHBIM NPeJOCTABUTh LIEPKBU abCOIOTHYI0 aBTOHOMHUIO, EMY
Tpeb0BaOCh MOJHOCTbI NMOAYUHUTH LIEPKOBHYIO BJIACTh BJIACTHM CBETCKOH, AJI 4ero,
B IIepBYI0 o4yepe/b, TPeOOBaIOCh JUKBUAMPOBATh UHCTUTYT NaTpuapluecTBa. B Hauyazne
XVIII B. B Poccuu, kak u B EBporie, moJiydyusia pacnpocTpaHeHHue KOHLENUsS «eCTeCTBeH-
Horo npaBa». CorzacHo JJaHHOUM KOHLEeN UM 60XKeCcTBeHHasl CUJa, pa3 Co3/jaB BCEJIEHHYIO,
He MOIJIa B Jja/ibHelIlleM BMeLIMBATbCA B X0J, 3eMHbIX cOObITUM. CiecTBUEM 3TOM Teo-
pHH OBIJIO CTpeMJIEHUEe OTPAaHUYUTh LIePKOBHYIO BJIACTh U He IONYCTUTh BJIHSHKE LIePKBU
Ha MOJINTUYECKYIO »KU3Hb rocyaapctBa. Kpome toro, [leTp nmpeanosaras McnoJib30BaThb
3HauYMTeJbHble LJepKOBHbIE 60oraTcTBa s GUHAHCHPOBaHUA pedopM, a TaKKe NOAHATD
HU3KUH, 10 MHEHHUIO Llapsl, HPaBCTBEHHbIN YPOBEHb JIyXOBEHCTBaA.

[Tpu 3TOM 01IM604YHO cyKTaTh pedpopMbl [leTpa BesIMKOro MCKIIOUUTENBHO KaK €ro
JIM4HOe nobyxaeHue. «[lyTu npeobpa3zoBaHusi, u36paHHble [leTpoM, He ObLIU CaeCTBUEM
ero JJMYHOIr'0 MPOMU3B0JIa, €ro JUYHbIX B3TJIA/0B, a ObIIU C/1e/,CTBUEM OOLIUX B3IJ/IAL0B TO-
rQlIHUX JYYIIHX JII0JleH, TOTJallHUX aBTOPUTETOB» [1].

Bawnxaiimum cnoBukHUKOM [leTpa 6611 Peodan [IpokonoBuY, KOTOPOTO OTAMYA-
Jio pedOpMaTOPCTBO U LIKMPOKasi BepoTepnuMocTsb. [leTpom I u ®eodpanom [IpokonoBuuem
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6bL1 pa3paboTaH «/lyxoBHbIN peraamMeHT» (1721 r.), orMeHeHHbIH aulib B 1917 r. [lome-
ctHbiM Co6opoM [IpaBociaBHOM Poccuiickoii llepkBu.

«Toro paau o6pasom npexHux, kKak B Betxom, Tak u B HoBoM 3aBeTe, biaroyectu-
BbIX Llapel, BocnpusAB nonedyeHue O MCIpaBJeHWU 4yhHA JlyXoBHAro, a He BUJS JIy4dllaro
K ToMy cnocoba, maye Co6opHaro [IpaBuTesnbcTBa. [loHexxe B eMHON MepcoHe He 6e3
CTpacTH ObIBAEeT; K TOMY K He HacJie[[CTBEHHAs BJIACThb, TOTO pa/iu Bslllllie He OperyT. Yc-
TaBJisieM JlyxoBHyto Kosiieruto, To ecThb JlyxoBHOe Co6opHOoe [IpaBUTENILCTBO, KOTOPOE IO
cnepywoleM 31e PersiameHTe, uMeeT Bcskud JlyxOoBHBIA Jesia BO Becepoccuiickon LlepkBu
ynpaBasiTb». KoJsieruyM npaBuTebCKOe He YTO UHOE eCTh, TOKMO MPaBUTeEJIbCKOE cobpa-
HUe, KOrJja Jiejla HeKUsl COGCTBEHHbISI He eJUHOMY JIMIY, HO MHOTUM K TOMY yTOJHBIM,
¥ OT Bbicoualiliell BAaCcTH yupeXJeHHbIM N0/JIexKaT KO yIIpaBJeHUuo» [2].

B ocHoBy PersiamenTa Bouwiy ugeu ®eodpaHa o He06X0AMMOCTH MOJAUYUHEHHUS Liep-
KOBHOM BJIaCTH CBETCKOW, YTO OTBedYa0 NMPaBOCJAaBHOM, a He KaTOJIUYeCKOU TpaJULUU.
Kak BHAHO M3 mpuBeAeHHbIX NoJoKeHUU PersameHTa, PeodaH Haxogus1 060CHOBAHUE
NOJAYMHEHUS L|epKBH UMIIEPATOPCKOM BJACTU B OUbJielickod ucTopuu. C TOYKU 3peHus
deodaHa, camojiep:kaBre UCTOPUYECKU OTBEYAJIO IPUPO/JIE PYCCKOTO HapoJa U NPOTHUBO-
CTOs1JIa CMyTe U MsTEXaM, KOT/ia CBETCKasl BJIACTh [10 KAKUM-JIMO0 MPUYHMHAM ocJiabeBasa.

CnogBuxHUKM [leTpa Take HCIOBeAOBaIM NMPUHIUIBI PEJIUTMO3HON cBo6oAbl. Ha
cmeHy CBarout Pycu npuxoauna Pocculickasa EBponusd. Kak yrBepxzgan B.H.TaTuies «ymHoO-
My [10 BEPBI pyraro HUYTO KacaeTcsl U eMy paBHoO JltoTep Jiv, KaabBuH /Y, nanuH, aHabar-
THUCT, MAaroMeTaHUH WU SI3bIYHUK C HUM B OJTHOM IOpO/i€e >KUBET UJIM C HUM TopryeTcs» [3].

Jpyrou cnogBu:kHUK [leTpa Besnkoro, A.Jl. Kantemup, nosemMusupysa ¢ «KamHem
Bepbl» CTedaHa FBOpCcKOro, oTMeyaJ, YTO «PaCKOJIbl U epecy HayKaM CYTb JeTu» [4].

16 anpens 1702 ropa Iletpom I 6611 u3gan Manudect «O BbI30BE MHOCTPaAHLEB
B Poccuto, ¢ obeljanreM cBo60/ibl BepoucnoBejanus» [5]. Kak oTMedaeTcsa B MaHudecrTe,
KaXkZI0My MHOCTpPaHIy rapaHTUPYeTCsA CBOOOIHOE KaK YacTHOe, TaK U MyOJIMYHOE OTIpaB-
JIeHUe KyJIbTa, BO3MOXXHOCTb 00OpallleHusl K CBOMM NMPONOBEJHHWKAM, B TOM YHUCJIE U B ap-
MHUHU: «... MBI 10 flapoBaHHOM HaM oT BceBbIliHero By1acTH, COBECTH YeJIOBeUYECKOM NpUHe-
BOJIMBATh He KeJlaéM U OXOTHO MPEeJO0CTaBJIsIEM KaX/I0MY XpUCTHAHUHY Ha €ro OTBETCT-
BEHHOCTb MELUCH O 6JIaXKEHCTBE JyIIU CBOE».

Briciiee iepKOBHOE PYKOBOJCTBO B CUJIy CBOMX BO3MOXHOCTEN MBITAJ0Ch NPOTHU-
BOMOCTaBUTh pedpopmaTopckor nmosuTuke [letpa | uaen LIMPOKONW aBTOHOMMUHU LIEPKBY,
3anaZHU4YeCKOM Ue0JIOTUU — BEPHOCTD NPaBOCJAaBHBIM TpaauLusaM. UMenn mecto npoTe-
CTHble HAaCTPOEHHUS B CpeJie PsAL0BOTO AYXOBEHCTBA, BblpaXKaBlllvecs B llepexo/ax B CTa-
poobpsiuectBo. CMepTh naTpuapxa Afpuana B okTs6pe 1700 r. yckopusia aHTUKJIEpU-
KaJIbHYI0 NoJUTHUKY [leTpa. LlepkoBb He noJiyyna eJUHOJUYHOTO PYKOBOAUTEIS, MECTO-
6J10CTUTEIeM MaTpUapliero npecrosa ctaa Mmutponoaut Credpan ABopckuii, mo Bocno-
MHUHAHUSAM COBPEMEHHHUKOB XOPOIIMKA OpaToOp, HO Clabblid LePKOBHbIM a/MUHUCTPATOP.
TakuM o6pa3oM, kak oTMeTus B.A.KoJIbLIOB «C/103KUJIaCh CUTYaLUsl IPU KOTOPOM, C 0OAHOH
CTOPOHBI LJepKOBHAs OMIMO3ULUS He MoJy4yasa NoJJAePKKU CO CTOPOHBI MECTOOJIIOCTUTE-
Jisl, C Ipyroil — yepe3 HEro MOXKHO ObLJI0 NPOBOAUTD BBIFOAHYI0 FOCYJapCTBEHHOM BJIACTH
HOJIUTUKY» [6].

CTOpOHHUK HeBMellaTeJbCTBAa roCylapCTBa B Cyrybo LlepKOBHbIE MPOOJIEMBbI, MHU-
TponoauT CredpaH oAHAKO omacascsi MPOBOAUTH OMMO3ULMOHHYIO 1Iapi0 MOJUTHUKY. He-
pelmiuTeNbHOCTh MUTponoinTa CTedpaHa U ero GMKanIIero OKpykeHus nosposunau llert-
Py YCKOpUTH NpoBeAeHHe pedopM. Yke HaunHasA ¢ 1701 r. qapckoe MpaBUTENbCTBO JIH-
ILIKJI0 MOHACTBIPU MpaBa pacrnopsKaTbCsl HaCeJIEHHbIMU 3eMJISIMU, 6paJio MoJ TocyAapcT-
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BEHHBIN KOHTPOJIb J0XO/bI LlepKBU. KpynHble pacxo/bl MOHACTbIPEN CTajJu KOHTPOJHUPO-
BaTbCd MoOHAcCTBIpCKMM NpHKa3oM. B ycioBusax npogoskasierica CeBepHOM BOUHBI pac-
HIMpPUJIACh MPAKTHKA NPUHYAUTEIbHOIO U3BSITHS LIEPKOBHBIX LIEHHOCTEN Ha rocyAapcT-
BEHHbIe HYX/bl. MOHAaXU U UX NPUOJIMKEHHbIE IPUHYAUTENbHO U3TOHSJIUCh U3 MOHACThI-
pei, HanpaBJsAJIMCh B apMHUI0 U Ha NMPUHYJUTEJbHble TOCYapCTBEHHble paboThl. Bblio
YCTAHOBJIEHO T'OCY/JapCTBEHHOE COJiep>KaHUe AYXOBEHCTBA, OMNpejeseHbl MITaThl NPUXO-
Jl0B, MOSIBUJIUCh TPeOOBaHUS K YPOBHIO 06pa3oBaHUs JyXOBeHCTBA. [leTpoM GbLIM MpHU-
O/1M>KeHbl CTOPOHHUKU pedopM U3 YHcia CBAlLleHHOoCayuTesael — ®eogocuit AHOBCKUHY,
®eodaH [IpokonoBuY u Jp.

[TonoxkeHus npunHsaToro CenatoM 25 sHBaps 1721 r. [lyxoBHOTO perjiaMeHTa Impe-
JlyCMaTpPUBAJIM CO3/laHME HOBOTO BBICIIEr0 OpraHa LlepKOBHOTO ynpaBJjieHUs — JyXoBHOU
KOJIJIETUH, NTO3/JHee CTaBlleld MMeHOBaTbCA CHMHOJLOM. ITOT OpraH 3aMeHMJI NMaTpuaplue-
CTBO, 3aMEHUB eJJUHOHAyaJ/iMe B LIepKBU Ha KoJllerdajibHoe ynpasyeHue. B mae 1722 1.
Obl1a yupexJeHa A0/LKHOCTb 06ep-npokypopa CuHoja, ynpasiasaBwnM CHHOAOM, COCTO-
SIBIIMM U3 JIBEHA/J|LIaTH CBSALleHHOCAYKHUTesiel. PersiameHT U [IpubaBiieHre K HeMy orpa-
HUYMBAJIY MPUTOK JIIOJlel B MOHAILIECTBO, YCTAHABJIUBAJIU BbIOOPHOCTDb CBSIIEHHOCIYXKU-
TeJiel, OTAAaBaJiu MPU HAa3HAYEHUH Ha JOJ/DKHOCTb MpeJNoYyTeHHe 0Opa30BaHHBIM CBfl-
IIEHHOCJIY>KUTeJISIM, IpelyCMaTpHUBaJIOCh OTKPbITHE B eNapXUAX AYXOBHBIX IIKOJI.

PersiaMmeHT B Bompocax BEpOTEPNUMOCTHU Y/essi 6oJiblliee BHUMaHHUE He penpec-
CUsIM, a JJUCKYCCHUH, CJIOBECHOMY COCTSI3aHHIO, YOEX/JeHHI0, B YACTHOCTH, 10 OTHOIIEHHUIO
K packoJibHUKaM. [[pyMepoM 1moj06HOr0 COYMHEHUS], B KOTOPOM /Jiesiajiach MOMbITKA nepe-
y6eIuTh pacKOJIbHUKOB, ObLJ «P0O3bICK O paCKOJIbHUYECKON OPbIHCKOW BEpe, 0 YUEHUU UX,
0 JeJiaXx UX Y U3bSABJIEHUE, IKO Bepa UX HelpaBa, yueHUe UX JyLIeBpeJHO U JIeJI0 UX He
6saroyrogHo» MutponoJsuTa JMmutpus Poctosckoro (1709 r.). Ha emapxuasibHOM ypoBHE
NPOBOAUINCH AUCIYTHI ¢ packosbHUKaMu, CuHOJ B «06bsaBAeHUN» (deBpasb 1722 T.)
U «YBellleBaHUU» U JPYTUX JOKyMeHTax (iHBapb 1725 r.) mpejJiarajiyd pacKoJibHUKaM
CBOOOJIHO OOMEHSTBHCS MHEHUSIMU 110 BEPOYYHUTEJbHBIM BOINPOCAM, /il Yero HU MpUrJa-
maauch gaxxe B CHHOZ,. ITU Mepbl He IPUHECIU 3HAYUTEJIbHOTO pe3y/bTaTa.

[ToMuMo yBellleBaHUU MPaBUTEJNbCTBO MPEANPUHUMANO U PENPECCUBHbIE MEPHI,
B YaCTHOCTH, B COOTBETCTBUU C BonHCKUM ycTaBoM 1716 r. 60roxXy/ibCTBO Kapajiocb CMEPT-
HOH Ka3HbIO, BBOJAUJIOCH ABOMHOE HAJIOr006J10KeHHe [IJIs CTapooOps/LeB, a ¢ 1726 1. - 4yeT-
BepHOU. HeyniaTa HenoAbeMHBIX HaJIOTOB MPUBO/UJIA CHAavYasa K TeJIeCHbIM HaKa3aHUSM
JIOJDKHUKOB, @ 3aTeM OTIPAaBKOW Ha NMPUHYAUTeEJIbHble paboThbl. PaCKOJILHUKU U JpyTrue
MHaAKOBePYIOIMe, NPOSIBJSBIINE YIIOPCTBO B C/IeJOBAaHUU CBOUM Y6EXAEHUSAM, OTIIPaBJIs-
JIUCh HAa KaTOPTY, 3aK/I04YaJIMCh B MOHACTbIPCKHE TIOPbMBI.

OrocyzapcTByieHMe LIepKBU NPUBEJIO K YCUJIEHUIO KOHTPOJIS CBETCKUX BJIacTed 3a
co0JII0/leHME MTOIJAHHBIMU €KEeT0HOU 06513aTeJIbHOM UCIIOBE/ U, COIEPKAHUIO JOMAIIHUX
O6U6IMOTEK (XpaHEHHEe PACKOJbHUYBUX KHUT MOIJIO MPUBECTH K Ka3HM), YKpbIBATeJU
Y MOCOOHUKM PACKOJIbHHUKAM >KECTOKO HaKa3bIBaJIHUCh. [leTp cyMTas UX «IPOTUBHUKAMHU
BJacTei». bpaku pacKkoJIbHUKOB He NMPHU3HABAaIWCh BJIACTSIMHM, A/l PACKOJbHUKOB ObLIU
BBeJleHbl OTPaHWYEHUS Ha 3aHATHE ONpe/ieJIeHHBIX JODKHOCTEH.

MuccroHepckasi MOJIMTHUKA LEPKBHY, SBJSBILASACA YaCTbI0 PyCUPHUKATOPCKOUN MOJIU-
THUKU BJIACTEH, yCUJIMBaJla TOHEHUS HA HEXPUCTUAHCKHUE PEJIUTUU.

MHorue mnpejcTaBUTEeNM KOPEHHBbIX HApoJoB 3aBoJiKbs, Ypasa, CubUpHU ObLIU
KpellleHbl 00MaHOM WJIM NOAKYNOM (HEKOTOpPble KPECTUJIUCH MO HECKOJIBKY pa3 C 1ieJblo
HEOIHOKPATHOT0 MOJIyYeHHUs MOJAAPKOB OT MUCCUOHEPOB). KyMUpbl U KYMUPHULbI S3bIY-
HUKOB 6€eCrolaiHO YHUUTOKaIUCh, HA UX MECTe CTPOUJIUCh XpaMbl U YACOBHH.
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LlepkoBHble pedopmbl [leTpa Benrkoro 6bLIM NPOJOJIKEHBI €ro MpPeeMHHUKaMU.
B 1726 r. BMecTo MOHacCThIpCKOro NMpHKa3a 6Gbliia opraHusoBaHa Kosieruss sKOHOMUH,
B 1738 r. nepeBesieHHas u3 BegoMcTBa CuHoAa B CeHaT. OflHAKO B MHTepecax MpaBUTEJIb-
CTBa, MPOJI0JKABIIETr0 MOJUTHUKY COI03a C LIepKOBbIo, B 1744 r. KoJsierust 5KOHOMHUHU 6blia
3aKpbITa, a ee QYHKUMU ObLIM NepeAaHbl KoJssieruu CMHOJAJbHOTO 3KOHOMHWYECKOIO
npassienus. [lepuog 40-x — 50-x rr. XVIII B. 03HaMeHOBascsl MOJIEPKKOM UMIlepaTpULei
EnnzaBeTtoi [leTpoBHOM KpYyNHBIX MOHACTBIpeH. B niesioM npassieHue npeeMHUKOB [leTpa
Besiukoro Bo BTOpou mnoJsioBuHe XVIII B. XxapakTepu30BasoCh OT 3aJI0KEHHBIX LapeM-
pedopMaTOpPOM NPUHIMIIOB LIEPKOBHO-TOCYJapCTBEHHbIX OTHOIIEHUH U NIpecyiejoBaHUEM
LIlEpPKOBHBIX CIIO/IBMXKHUKOB MMIlepaTopa, B yacTHOCTH, PeodaHa [Ipokonosuya.

Pedopmbl nepBoii nosioBuHbI XVIII B. puBein K 0OHUILIAHWIO 3HAYUTENbHBIX CJI0EB
HaceJIeHUs] U UX HEHY>KHOCTU B M3MeHUBILeMCcs 001eCTBEHHO-IT0JIUTUYECKOW 06CTaHOB-
Ke. ITO He MOIJIO He IPUBECTH K paCUIMPEeHUI0 COLlMAJIbHOMN 6a3bl CEKTaHTCTBA. AHTHLED-
KOBHBIM U AaHTUKPEINOCTHUYECKUHN XapaKTep HOCUJU JABUXKEHUA «XPHUCTOBLEB», MOCKOB-
CKHX «epeTHUKOB-UKOHOOOPLEB», OTPULABIINX AOIMAThl U 00Ps/Abl IPABOCJABHON LIepPKBHU.
I9TU ABWXEeHHUS ObLIM POJCTBEHHbI €BPONENCKOMY NPOTECTAHTU3MY, XOTS UX MOCJI€eL0Ba-
TeJIU OTPULAJIU TAKYHO CBA3b.

OTHouleHHe K MepaM 60OpbObI ¢ epeTUKaMU paspesnuaochk. Ctedan ABOpPCKUU BbI-
CTyllaJl CTOPOHHUKOM >XeCTOKHUX Mep — CMepTHOW Ka3HH, MOSICHSASA, YTO «epeTHUKOB JOC-
TOWHO U MpaBeJHO ecTb youBaTu». [leTp Bennkuil He coryiacuicsi B 3TOM BOIpoce C Lep-
KOBHBIM MepapXxOM, [IOCTaHOBUB Ka3HUTH JIUIIb OJHOTO aKTUBHOro epetuka Pomy, co-
BEPLIMBIIETO KOIIYHCTBO (pa3py6bus ukoHy) B bsaroBeumeHckoM cob6ope MoCKOBCKOTO
Kpemuist. OcTasibHble epeTUKHU ObLJIM COC/IaHbl MO/ HAaZA30p LepKOBHOCIYXKUTeJeN, a BIO-
CJ1IeJICTBUU KaK pacKasBIINeCs B CBOMX epecsx OTIyIleHbl Ha CBOGOAY.

Bosiee »xecTKMMHM MepaMu I1Ja 60pbba CO CTapooOpsAAYECTBOM, KOTOpPOe, BCe
Jlajibllle OTJAJAACh OT OPUILMAJBbHON LlepKBH, paJMKaJIU3UPOBaJIOCh B 6OroCJI0BCKUX BO-
IIpOCax U, IJ1aBHOE, B CBOEM OTHOIIEHUH K [JAPCKOU BJIACTH.

«[Ipu IleTpe BesnukoM OT BHM3aHTUHCKOW CUMGOHUM ObLI CAeJlaH Lar B CTOPOHY
CUCTEMBbI I'OCYJAapCTBEHHOM LEPKOBHOCTU INPOTECTAHTCKUX HEMEIKUX KHSKEeCTB 3I0XU
abcosrotusma. Jlo [letpa cayxenue bory u LlepkBu co3HaBa/loCh U HOCUTEJSIMU roCyAap-
CTBEHHOM BJIACTH, U BCEM PYCCKMM HApOJOM KaK BBICIIMH CMBICJ U BbICLIAA LieJIb CaMOI0
cylecTBoBaHus rocygapcrsa. [locie I[leTpa npaBuTesbcTBO Poccruu cTaBuiio nepes coboit
BIIOJIHE YTUJIMTAPHBbIE U aBTOHOMHBIE€ OT PEJIMTMO3HOW CaHKLMH LieJid, a NPUBUJIETUPO-
BaHHBIU cTaTyc [IpaBocnaBHOM llepkBH, ee «rocnofCTByOILEe» B CPABHEHUHU C APYTUMU
peJIMrMO3HbIMU OOLIMHAMU NOJIOKEHWEe HaXoZuJo cebe omnpaBJaHUe yKe TOJbKO B TOM,
yTto [IpaBocsaBue, corsacHo OCHOBHBIM 3aKOHaM Poccuiickol UMIlepuH, ABJIAJIOCh Bepo-
ucrnoBesanueM ['ocyaps v 60JIbIIMHCTBA €r0 NOJaHHbIX» [7].
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Peter I did not consider it necessary to grant absolute autonomy to the church, he
needed to completely subordinate church power to secular power, for which, first of all, it
was necessary to eliminate the institution of the patriarchate. At the beginning of the XVIII
century in Russia, as in Europe, the concept of "natural law" has become widespread. Ac-
cording to this concept, the divine power, once having created the universe, could not fur-
ther interfere in the course of earthly events. The consequence of this theory was the desire
to limit church power and prevent the influence of the church on the political life of the
state. In addition, Peter intended to use significant church wealth to finance reforms, as
well as to raise the low, in the opinion of the king, moral level of the clergy.

At the same time, it is a mistake to consider the reforms of Peter the Great solely as
his personal motivation. “The paths of transformation chosen by Peter were not the result
of his personal arbitrariness, his personal views, but were the result of the general views of
the then best people, the then authorities” [1].
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The closest associate of Peter was Feofan Prokopovich, who was distinguished by
reformism and wide religious tolerance. Peter I and Feofan Prokopovich developed the
"Spiritual Regulations" (1721), which was canceled only in 1917 by the Local Council of the
Orthodox Russian Church.

“For the sake of the image of the former, both in the Old and in the New Testament,
the Pious Kings, having taken care of the correction of the rank of the Spiritual, and not see-
ing a better way for this, than the Cathedral Government. Ponezhe in a single person does
not happen without passion; besides, it’s not hereditary power, for the sake of the greater
they don’t care. We establish the Spiritual Board, that is, the Spiritual Council Government,
which, according to the following Regulations, has all sorts of Spiritual affairs in the All-
Russian Church to manage. The collegium of the government is nothing else, only a gov-
ernment meeting, when the affairs of a certain person are not a single person, but pleasing
to many, and established by the Highest Authority, are subject to management” [2].

The basis of the Regulations included the ideas of Theophanes about the need to
subordinate church authority to secular ones, which corresponded to the Orthodox, and
not the Catholic tradition. As can be seen from the above provisions of the Rules, Theo-
phanes found a justification for the subordination of the church to imperial power in bibli-
cal history. From Theophan's point of view, autocracy historically corresponded to the na-
ture of the Russian people and resisted turmoil and rebellions when secular power wea-
kened for some reason.

Companions of Peter also professed the principles of religious freedom. Holy Russia
was replaced by Russian Europe. As V.N. Tatishchev stated, “nothing concerns a smart man
before the faith of another, and it is equal to him whether Luther, whether Calvin, father,
Anabaptist, Mohammedan or pagan lives with him in the same city or trades with him” [3].

Another associate of Peter the Great, A.D. Kantemir, arguing with the "Stone of Faith"
by Stefan Yavorsky, noted that "schisms and heresies of the sciences are children" [4].

On April 16, 1702, Peter I issued a Manifesto "On the call of foreigners to Russia,
with the promise of freedom of religion" [5]. As noted in the Manifesto, each foreigner is
guaranteed both free private and public worship, the opportunity to turn to their preach-
ers, including those in the army: take care of the bliss of your soul for a Christian on his re-
sponsibility.

The highest church leadership, by virtue of its capabilities, tried to oppose the re-
formist policy of Peter I with the ideas of broad autonomy of the church, Western ideology -
loyalty to Orthodox traditions. There were protest moods among the rank-and-file clergy,
expressed in transitions to the Old Believers. The death of Patriarch Adrian in October
1700 accelerated Peter's anti-clerical policy. The church did not receive a sole leader; Met-
ropolitan Stefan Yavorsky became the locum tenens of the patriarchal throne, according to
the memoirs of his contemporaries, a good orator, but a weak church administrator. Thus,
as noted by V.A. Koltsov "a situation developed in which, on the one hand, the church oppo-
sition did not receive support from the locum tenens, on the other hand, it was possible to
pursue a policy beneficial to the state power through him" [6].

A supporter of non-intervention of the state in purely ecclesiastical problems, Met-
ropolitan Stefan, however, was afraid to pursue a policy that was in opposition to the tsar.
The indecisiveness of Metropolitan Stephen and his inner circle allowed Peter to speed up
the reforms. Starting from 1701, the tsarist government deprived the monasteries of the
right to dispose of the inhabited lands, and took the income of the church under state con-
trol. The large expenses of the monasteries began to be controlled by the Monastic order.
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Under the conditions of the ongoing Northern War, the practice of forcible seizure of
church valuables for state needs expanded. Monks and their entourage were forcibly ex-
pelled from monasteries, sent to the army and to forced state work. The state content of the
clergy was established, the states of the parishes were determined, requirements for the
level of education of the clergy appeared. Supporters of reforms from among the clergy
were approached by Peter — Theodosius Yanovsky, Feofan Prokopovich, and others.

The provisions of the Spiritual Regulations adopted by the Senate on January 25,
1721 provided for the creation of a new supreme body of church administration - the Spi-
ritual College, which later became known as the Synod. This body replaced the patriar-
chate, replacing unity of command in the church with collegial management. In May 1722,
the position of Chief Procurator of the Synod was established, who managed the Synod,
which consisted of twelve clergymen. The regulations and the Addendum to it limited the
influx of people into monasticism, established the election of clergy, gave preference to
educated clergy when they were appointed to office, and provided for the opening of theo-
logical schools in the dioceses.

The regulation in matters of religious tolerance paid more attention not to repres-
sion, but to discussions, verbal competition, and persuasion, in particular, in relation to
schismatics. An example of such an essay, in which an attempt was made to convince the
schismatics, was “The search for the schismatic Bryn faith, their teaching, their deeds and
the statement that their faith is wrong, their teaching is soul-damaging and their cause is
not pleasing” by Metropolitan Dmitry Rostov (1709)). At the diocesan level, disputes were
held with schismatics, the Synod in the “Announcement” (February 1722) and “Exhorta-
tion” and other documents (January 1725) offered the schismatics to freely exchange views
on doctrinal issues, for which they were not even invited to the Synod. These measures did
not bring significant results.

In addition to exhortations, the government also took repressive measures, in par-
ticular, in accordance with the Military Regulations of 1716, blasphemy was punishable by
death, double taxation was introduced for the Old Believers, and from 1726 - quadruple.
Non-payment of heavy taxes led first to corporal punishment of debtors, and then sending
them to forced labor. Schismatics and other non-believers who persisted in following their
convictions were sent to hard labor and imprisoned in monastic prisons.

The nationalization of the church led to increased control by the secular authorities
over the observance by the subjects of the annual compulsory confession, the maintenance
of home libraries (the storage of schismatic books could lead to execution), the concealers
and accomplices of schismatics were severely punished. Peter considered them "opponents
of the authorities". Marriages of schismatics were not recognized by the authorities; re-
strictions were imposed on schismatics to occupy certain positions.

The missionary policy of the church, which was part of the Russification policy of the
authorities, intensified the persecution of non-Christian religions.

Many representatives of the indigenous peoples of the Trans-Volga, Urals, and Sibe-
ria were baptized by deceit or bribery (some were baptized several times in order to re-
peatedly receive gifts from missionaries). The idols and idols of the pagans were merciless-
ly destroyed; temples and chapels were built in their place.

Church reforms of Peter the Great were continued by his successors. In 1726, in-
stead of the Monastic order, the Collegium of Economy was organized; in 1738 it was trans-
ferred from the department of the Synod to the Senate. However, in the interests of the
government, which continued the policy of union with the church, in 1744 the College of
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Economy was closed, and its functions were transferred to the College of the Synodal Eco-
nomic Board. Period 40s - 50s. 18th century was marked by the support of Empress Eliza-
beth Petrovna of large monasteries. In general, the reign of the successors of Peter the
Great in the second half of the XVIII century. It was characterized by the principles of
church-state relations laid down by the reformer tsar and the persecution of the church as-
sociates of the emperor, in particular, Feofan Prokopovich.

Reforms in the first half of the 18th century led to the impoverishment of significant
sections of the population and their uselessness in the changed socio-political situation.
This could not but lead to the expansion of the social base of sectarianism. Anti-church and
anti-serfdom were the movements of the “Christians”, the Moscow “heretic iconoclasts”,
who denied the dogmas and rituals of the Orthodox Church. These movements were re-
lated to European Protestantism, although their followers denied such a connection.

Attitudes towards measures to combat heretics were divided. Stefan Yavorsky advo-
cated cruel measures - the death penalty, explaining that "it is worthy and righteous to kill
heretics". Peter the Great did not agree with the church hierarch on this issue, deciding to
execute only one active heretic, Thomas, who committed blasphemy (cut the icon) in the
Annunciation Cathedral of the Moscow Kremlin. The rest of the heretics were exiled under
the supervision of the clergy, and subsequently, as having repented of their heresies, they
were set free.

More stringent measures were taken against the Old Believers, who, moving farther
and farther away from the official church, became radicalized in theological matters and,
most importantly, in their attitude to the royal power.

“Under Peter the Great, a step was taken from the Byzantine symphony towards the
state church system of the Protestant German principalities of the era of absolutism. Before
Peter, service to God and the Church was recognized both by the bearers of state power
and by the entire Russian people as the highest meaning and the highest goal of the very
existence of the state. After Peter the Great, the Russian government set itself goals that
were completely utilitarian and autonomous from religious sanction, and the privileged
status of the Orthodox Church, its “dominant” position in comparison with other religious
communities, found justification only in the fact that Orthodoxy, according to the Funda-
mental Laws of the Russian Empire, was the religion of the Sovereign and the majority of
his subjects” [7].
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POJIb MHCTUTYTA YIIOJIHOMOYEHHOT O 110 IPABAM
YEJIOBEKA B 3BAIIMTE UH®OPMAILIMOHHOT'O TIPOCTPAHCTBA
JIMYHOCTHU B 3110XY IUPPOBU3ALIUU

AHHOmMayus. B cmambe daemcsi aHA/IU3 COCMOSIHUSI Yugposuzayuu poccutl-
CK020 0bwecmasd, poib U 3HAYeHUe UHCmumymd yno/HOMOY€HHO020 N0 NPA8aM 4eqo-
seka bedepa/ibHO20 U pe2UOHANLHO20 YPOBHell no obecneveHulo 6e30nacHocmu Au4-
HOCMU 8 UHEPOPMAYUOHHOM nNpocmpaHcmae. A8mop cneyudabHoe 8HUMAHUE yoes-
em npobieme onmumu3ayuu 3akoHodameibcmaa 8 cghepe Yughposozo npocmpaHcm-
8a U Kubepbe3onacHocmu, KOmopoe omcmaem oOm pa3gumusi UHEPOPMAYUOHHbIX
mexHo/102ull U 8 yeqoM adanmayuu vesogeka K npoucxodsujeli yugposoli mpaHc-
dopmayuu HCU3HU.

Kalouesswie ca08a: ynoiHomo4eHHblll N0 npagam 4eao8eka, yugposuzayusl,
UHPOPMAYUOHHOE NPocmpaHcmao, yug@dpossle npasd, 6e30nacHOCMb, NEPCOHANbHbIE
daHHble.

Hcxona w3 naHHBIX, IpeACTaBJeHHBbIX B JOK/AaJe YIIOJHOMOYEHHOrO MO MpaBaM
yesoBeka B Poccuiickoit ®enepanuu MockanbkoBoit T.H. o aesiTeIbHOCTU UHCTUTYTA 32
2021 ropa, 66171 YCTAaHOBJIEH PEKOP/, 110 KOJIMYECTBY MOJYYeHHbIX 06palieHui. B annapat
oMOy/JicCMeHa UX MOCTYMUJIO caMoe GOJIbIIOE KOJIUYECTBO, 3 UMEHHO: OKOJIO IECTU/ECATH
ThICSIY oOpaiieHuil [5]. CTOUT OTMETHUTD, YTO B MOCJAe[HUE HECKOJIBKO JIET BCe Yallle U 4ya-
Ile K YNOJIHOMOYEHHOMY MNOCTYyNalT o6palieHUs], CBs3aHHble C 3alIUTON LUQPPOBBIX
IpaB rpaxJaH, YTO 06 beKTUBHO 0O'bSCHSETCS Pa3BUTHEM TAaKOro ¢peHoMeHa Kak Lud-
poBH3aL .

B ropunyeckoy uTepaType, BEPHO OTMEYAETCs, YTO «COBPEMEHHbIE rOCYAapCTBa
M 00LIeCTBO OKa3aJIMCh HANpPsSMYyl0 3aBUCUMbIMH OT LUQPPOBBIX TEXHOJOTHMU. Pa3BuTue
INpaKTHUYeCKHU JII060H chepbl )KU3HEAeATENbHOCTH YKe He 06X0AUTCs 6e3 BMelllaTe bCTBa
MHPOPMaALlMOHHO-KOMMYHUKAIUOHHBIX TEXHOJIOTHU. B cBA3u ¢ 4yeM, MH$OpMaLMOHHO-
TEXHOJIOTUYEeCKOe pa3BUTHE GOPMHUPYET HOBYIO LUPPOBYIO 3Py, caMO UHPOPMALIMOHHOE
001eCTBO M KHOepHeTHYecKylo (MHOpPMAIMOHHY0) LMBUIK3aIUI0. CBUAETE/NbCTBOM
3TOTO SIBJISIETCS 3aMEeTHBIM POCT UHPOPMALIMOHHBIX TEXHOJIOTUN U MOSIBJIEHHE HOBBIX UH-
CTUTYTOB (3/IEKTPOHHOE MPABUTENbCTBO, 3JIEKTPOHHOE MPaBOCy/He, 3J1eKTPOHHOe 06pa-
30BaHUe, 3JIEKTPOHHbIE MJIaTeXXHble CUCTEMbBI), TPEOYIOIIMX KaueCTBEHHOW MPaBOBOM OC-
HOBBI /151 cBoero GyHKIMOHHUPOoBaHUs» [13, c. 9].
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[TonaTue «uudppoBU3aIUsa» He 3aKpelieHO Ha 3aKOHOAATeJbHOM YPOBHE, OJIHAKO
B MPAaBOBOM JOKTPHUHE BbIPabaTbIBAIOTCS pa3MyHble MOAXO/bl K MOHUMaHUIO UPOBU-
3anuu. Tak corsiacHO 0JHOMY M3 NMOJX0A0B UPpPOBU3aLUs NPeJCTaBJIsIeT COO0U onpeje-
JIEHHY0 MPOLeypy, B KOTOPOX UCHOJb3YIOTCA LIMPPOBble TEXHOJOTMU U OLUPPOBaHHbIE
JlaHHbIE C LeJibl0 TpaHCHOPMHUPOBATh HHbIE NMPOLLECCHl, MOJEJH U ONepalyH, KOTOpble
OCyLIEeCTBJSAIOTCS B 061ecTBe [12, c. 150].

Heo6xouMo 06paTUTh BHUMaHKE Ha APYrod MoAXoJ, COrJacHO KOTOpoMy Ludpo-
BU3allys, BBUAY HENPO/IO/KUTENBHOTO CYLeCTBOBaHUS, 00/1alaeT MEX M CLUIIIMHAPHbBIM
XapaKTepOM U MMeeT CBOI0 CelMPUKY B KaXKJOU OTpacau HPpUAAYECKON HayKu U chepe
»KU3HU 001 ecTBa (B Y3KOM cMbIcje). B minpokoM cMmbiciie, iubpoBU3alMs NpPeACTaBISET
co060M1 eI TeIbHOCTD, CBI3aHHYI0 C IPUMeHEeHHEM UHPOPMALMOHHO-KOMMYHHUKALIMOHHbIX
TEXHOJIOTUM JJI JOCTHKEHHUS LieJIU [edTeJbHOCTH, KOTOpas HalpaBJ/ieHa Ha U3MeHeHHe
CYLIeCTBYIOIIMX 06II[eCTBEHHbIX OTHOIIEeHUH [14, c. 900].

B nelicTBUTENBHOCTH, MpoLecc [UPPOBU3ALMU 3aTPOHYJI BCe chephl XKU3HE/ e Teb-
HOCTH: OT 3KOHOMHMKHU M OM3Heca 0 06pa30BaHUsl U 3/I[paBOOXpPaHEHHs], a TaKKe KOCHYJICS
BCeX [NOKOJIEHUM POCCUUCKUX TPaXKJaH: OT MOXKUJIBIX JIIOJEH [0 leTel MJIa/illiero Bo3pacTa.

Henb3ga He cornacutbea ¢ MHeHHeM A.M. /Ipo3/j0BOM OTHOCUTEJIbHO TeX peasni,
KOTOpbIe CJOXKHWUJIKCh B 3M0Xy nudpoBusanuu: «Kak npejcraBiseTcs, «COBpeMeHHOe Ye-
JIOBEUECKOe 00LIeCTBO MpeTePNEBAET Cepbe3HbIE U IJyOOKHE MPeobpa3oBaHUsl, CKOPOCTb
KOTOpPBIX He OblJla U3BECTHA paHee, 0 YeM CBUETENbCTBOBaNMU cobbiTUsA 2020 roja, cBs-
3aHHbIE C IpeKpallleHueM 0OILeHUsI U epexXo,0M Ha IUCTAaHIIMOHHbIM BApUAHT OOLIEeHUS.
A xakuM 006pa3oM Ha BCe 3TH, B 00IEM-TO, 0O'bEKTHUBHbBIE SIBJIEHHUSI OTpPearupoBas yeso-
BeK — TOT caMblii Homo sapiens, oH U3MeHUJICS WK ocTasics npexxHuM?» [10, c. 33].

B nelcTBUTE/bHOCTH, U3MEHEHUs 3aTPOHYJIM He TOJIbKO BHYTpPEHHee MHPOBOC-
NpUsSTHE YeJ0BeKa, HO U ero BHEILHIOW 6e30macHOCTb. Bo BpeMeHa pa3BUTHS HOBBIX TEX-
HOJIOTMM U aBTOMaTHU3alL UM, KOMIIbIOTEPU3aALUU Bcex chep Hallel KHU3HHU, aKTUBHO pas-
BUBAETCS MHCTUTYT LUPPOBBIX IPaB rpaxk/iaH, a TaKKe MpaBOHAapYIIEeHUs B 3TOM 06J1aCTH,
B TOM 4YHCJIe NOocAraTe/bCTBa Ha IMPpPOBYI0 6€30MaCHOCTh Yes0BeKa, a UMEHHO pa3rJja-
lIeHUe MepCOHANbHBIX JJaHHBIX, KHOEPNPECTYMHOCTh U MOILEHHUYECTBO B ceTU «MHTep-
HET», KUOEePOYJIJIUHT U AP.

[luppoBU3anus no-pasHoMy BO3/eHCTBYET Ha MpaBa U CBOGO/bl YeJOBEKA U Ipax-
JlaHuHa. TexHoJIoTHYeCcKoe pa3BUTHUE MOMOTAaeT IpakJaHaM B peasiM3allUd CBOUX IPaB,
OTCIOJla MpejJiaraeTcsl pacCMaTpUBaTh ObITHE COBPEMEHHOTO 4eJIOBEYECKOro 00lecTBa
B YCJIOBUSIX KMOepHeTUYeCKOU (MHbOpMalMOHHON) uBUaAn3anuu [7]. Takke BaXKHO OT-
METUTD, UTO MPABO Ha AOCTYN K LMPPOBBIM TEXHOJIOTUSIM, HAIPHUMeEp, U K ceTU UHTepHeT
B HaCTOSALIMHA MepHoJ, BpeMEHU COBPEMEHHOH 3MOXU CTAHOBUTCA (QyHJaMeHTaJbHbIM
Y BaXKHbIM IPaBOM KaXKJ|0T'0 YesJ0BEKa.

OZHaKO Ba)KHO OTMETHUTb, YTO YpPe3BbIYaMHO ObICTpPble TeMIbl M3MEHEHHUH, 00y-
C/I0BJIeHHbIe LU$pPOBU3aLMEH, CTAaBAT 0/ yIPO3y peaM3alyi0 TPaAULIMOHHbBIX MIpaB, Ha-
npuMep, IpaBa Ha TalHY YaCTHOW KU3HU UJIK CBOOOAY MBICJIH U CI0BA.

Heo6xoauM0O MpPUBECTH CJeAylOlLiMe PHUCKH, C KOTOPbIMHU CTaJIKUBAaeTCs 4YesJOBeK
B IUPOBOU cpefie: HEMpeICKa3yeMOCTh pa3BUTHUSA LIUPPOBOM cpeJibl; OTCTaBaHUE MPaBo-
BOTO peryJiupoBaHusi [UPPOBOro MPOCTPAHCTBA; OTCYTCTBUE KYJbTYpbl KHbepbOe3omnac-
HOCTH; HelleJIeBOe UCIO0JIb30BaHUe MepPCOHaIbHBIX JaHHBIX; PacIpoCTpaHeHUe HeAO0CTO-
BEpHOU MHbOpMaIMHU.

B Poccuiickoit ®enepauuu B chepe MHGOPMALIMOHHOTO NMpaBa AelcTBy0T Pene-
pasibHbIN 3aK0H «06 uHPopMaLuuu, UHGOPMALMOHHBIX TEXHOJIOTUAX U O 3aliuTe UHOp-
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Manuu» [1]; a Takke «O nepcoHa/bHBIX AaHHBIX» [2], «O6 obecreyeHUM JOCTyNa K MH-
dopmanuu o AeATeNbHOCTH cyAoB B Poccuiickoit ®enepanuu» [3], «O 3amuTe geTeit OT
MHbOpMaLMY, TPUUMHAIOLIEN BpeJ, UX 3[J0POBbIO U pa3BUTUIO» [4] u Ap.

OnHaKo 3aKOHOJATeJbCTBO B chepe LIMPPOBOro NPOCTPAHCTBA U KHUbepbe3onacHo-
CTH 3HAQUUTEJIbHO OTCTAeT OT Pa3BUTHUA UHGOPMALLMOHHBIX TEXHOJIOTMH U B 11eJIOM aJial-
TallMU YeJIoOBEeKa K poucxo/sieil HudppoBor TpaHCHOpMaLMU )KU3HU.

B cBA3M C 3TUM 3aKOHOJATEeJbCTBO B JAaHHOW cdepe HyKJaeTcsd B NOCTOSTHHOM
KOHTpOJIe, CUCTeMaTU3aluy U OOHOBJIEHUH.

JlaHHOe moJioKeHHWe JeJs1 MOoATBepJu/a YIMOJHOMOYEHHbIM MO IpaBaM 4YeJsiOBeKa
B Poccuiickoit ®epepauuu T.H. MockasbkoBa, OTMETUB, YTO Ha CETOAHAIIHUHN JeHb Cylie-
CTBYeT HeJJOCTaTOK NPaBOBBbIX MHCTPYMEHTOB JJis1 obecredyeHUs LUQPOBBLIX NpaB rpa-
JlaH, a nangeMust COVID-19 enre pas yka3asia Ha aKTyaJIbHOCTb JJaHHOM Mpo6JieMbl [15].

CyuTaeM, 4TO JaHHBIM BOIPOC CJeAyeT pacCMaTPpUBAaTh B HECKOJBKHUX aCHEKTax.
C oiHO¥ CTOpPOHBI, HEOOXOJUMO NPEAOCTAaBUTh Oe30macHbIM A0oCcTyl K UHTepHeTy, ¢ Apy-
ro{ — 3alUTHUTh YesoBeKa OT JIO)KHOW MHPOpMaL MU U 06eCleYuThb 3alUTy HHPOPMALU-
OHHOI'0 NPOCTPAHCTBA JIMYHOCTH, CHU3UB PUCKH, C KOTOPBIMU CTaJIKMBAIOTCA TpaxJaHe
B [UPOBOU cpejie.

[Ipeacenatens KoncruryuuonHoro Cyna Poccuiickont ®@epepauuu 3opbkuH B/
obOpallaeT Halle BHMMaHUe Ha TOT QaKT, YTO MUMEHHO 3ajadyed rocyapcrBa fBJSAETCS
NPU3HATh U 3alUIIATh U POBbIe MpaBa rpaxaaH [11].

[ToaTOMy, 103BOJIMM cebe cZies1aTh BBIBOJ, O TOM, UTO 3allyMTa IpaB yeJloBeKa U rpa-
»KJJaHWHA B YCI0BUSX LIMPPOBU3ALUM OCTAETCS BAXKHOW U MPUOPUTETHOW, 3HAUMMOU U aK-
TyaJIbHOM 3a/iauel A1 Poccru Takke, Kak U /11 BCEro MUPOBOTO COO61eCTBa B LIeJIOM.

B 2020 roay k YnosHOMOYeHHOMY 0 npaBaM yesioBeka B PO obpaTtunucek 6osee
TPeXCOT IrpakJjaH rocyZapcTBa C Mpocb60oi o0 3amuTe LUPPOBLIX NpaB. TakkKe CTOUT OT-
MEeTUTh, UTO NpeAMeT oOpallleHui rpaxJaH B paMKax 3awuThl npaB B 2021 roay (6w110
noJiydeHo 6oJiee cTa obpalleHui ) u3MeHuAcs oTHocuTenbHO 2020 roja.

Ecnu paHee TeMbl o6palleHHsl B paMKax [UPPOBON 6€30MacHOCTH KacaJvcCh yAa-
JIEHHOW paboThl U AUCTAHIUOHHOTO 00ydeHus1, To B 2021 rofy - 3To ObLIM 06palleHUs],
CBsI3aHHbIE C NOCATaTeJbCTBOM Ha NepCOHa/IbHbIE JJaHHbIE, C I0CATaTeJbCTBOM Ha JOCTYI
K IOCyZJapCTBEHHBIM YC/IyraM, a TakKe K NpaBOCY/IUI0; 06palleHrs 10 NPOTHUBOJENCTBUIO
KUOepnpecTynJeHUsM, IpeJoTBpallieHueM BO3/IeHMCTBUSA OT HexXeslaTeJIbHOM HHPOpMaLUU
B ceTU «MHTepHeT». Hesb3a He 06paTUTh BHMMaHMUe U Ha TOT QaKT, YTO BO3POCJIO B LieJIOM
YUCJI0 0OpallleHuH, CBI3aHHBIX C MOCATaTeJbCTBOM Ha IepCOHaJ/IbHble JlaHHble, 3 UMEHHO:
3% B 2020 roay u 31,3% B 2021 r.). B cBA3U € 3TUM, AejlaeM BBIBOJ O TOM, YTO OCTPOTa
M aKTyaJIbHOCTb NP06JIeM, CBA3aHHBIX C 3alIUTON UQPOBBIX IPAaB IOCTOSIHHO PaCTeT.

B felicTBUTENBHOCTH, B NOCJIeiHee BpeMsl HAabJI0[aeTcs HelleJleBOe UCIO0Jb30Ba-
HYe N1epPCOHA/IbHBIX JaHHBIX, a TAKXKe HU3KUH ypOBeHb KOHTPOJIA, CBA3aHHBIN C co6JII0/ie-
HHeM 3allUThl IepCOHA/IbHBIX JJAHHBIX. B CBA3M € 3TUM y rpaxkJaH Hab/1104aeTcsl HU3KUI
ypOBeHb J0BepUsl K MHGOPMAIMOHHOMY NPOCTPAHCTBY, @ TaKKe TpeBOra OTHOCUTEJbHO
HEBO3MOXXHOCTH peasiM3aliMM CBOMX NpaB B ycJ0BUAX LMpoBU3alMU. B faHHOM ciyyae
MO>XHO TOBOPUTB O TOM, YTO YTIOJIHOMOYEHHBIH 10 IpaBaM yesJ0BeKa BbICTYNIUT B Ka4ecT-
Be 0CO60r0 NpaBO3alMTHOr0 OPraHa, OCYLeCTBJIAs CBOU QYHKLUM NMyTeM OKa3aHUsA Ipa-
BOBOM NOMOLIY FpakJjlaHaM B JJaHHOU cdepe, paccMaTpuBasi o6palieHus], YMCI0 KOTOPbIX
C KaX/JbIM roJloM yBesJu4YuBaeTcsA. TakuM 06pa3oM, oMOyACMEH CMOXeT MOBBLICUTH JlOBe-
pue J10Jed K MexaHU3My 3alMThl NIpaB yesjoBeKa B 00s1acTU LUPPOBON 6e30MaCHOCTU
rpaxzaH B Poccun.
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OcTpoTa U aKTyaJbHOCTb MpPOO6JiEMbl 6€30MaCHOCTU JIMYHOCTU B MHPOpPMAIMOH-
HOM INPOCTPAHCTBE OOYC/IOBJ€HA YYAaCTUBIIMMUCA CJIy4assMU «yTEeUYKHU» I[epCOHAJJbHBIX
JlaHHBIX.

Hanpumep, B Mae 2022 roaa KuOepnpecTYNMHUKH BBICTAaBUJIM Ha MPOAAXKY 6aszy
JIaHHBIX 60Jiee TPUALATH MUJIJIMOHOB KJIMEHTOB MeJJUIIMHCKOU JlabopaTopuu «I'eMoTecT»,
IIOCKOJIbKY Ha3BaHHas 6a3a JaHHbIX Npe/CTaBJ/isseT UHTepecC [/l HEKOTOPbIX KaTeropui
MOILEHHHKOB, IOCKOJIbKY YKa3blBaeT He TOJIbKO GaMUJ/IMIO U UMS KJIMEHTa, HO MeCTo, JaTy
pOXAeHUs, JOMAlIHUI aJipec, HOMep JIMYHOTO UJIM JJOMallHero TejedpoHa, 3a4acTyo U aji-
pec 3/71eKTPOHHOM MOYTHI, 60Jiee TOr0 NacnopTHbIE JaHHblE KJIWEHTOB, a TaKXe CBeJleHUs
0 60JIE3HU U MMPOBEJIeHHBIX aHa/I13ax [6].

B 2021 roay ocobyto aKTyaJbHOCTb NPUOOpEs BONPOC 3allMThl IpaBa JIIOAel OT
HexkeslaTeJbHOM MHQopManuu. OMOyACMeHY MOCTyNa/ld Xajao06bl Ha TpPaBJlo, Yrpo3bl,
KJIEBETY U PYTyI0 HexeJlaTeJIbHy0 MHpopMaluio B ceTh UHTepHeT.

B naHHOM ciyyae Aj1a obecriedyeHUs 3alUTbl WHGOPMALMOHHOI'O NPOCTPAHCTBA
JINYHOCTHU BAaXKHO He TOJIbKO COBepLIEHCTBOBATb 3aKOHOJATEJbCTBO B 3TOM 06J1aCTH, HO
Y pa3BUBATh JeATeJbHOCTb, CBA3aHHYIO C MOBBbILIEHUEM KYJbTYypbl KH6epbe30nacHOCTH,
NOBBbIILIEHUEM JJ0BEPUA I'PaXJaH K [UPPOBOMY NPOCTPAHCTBY B 30Xy LIU(POBU3ALMHU 110-
CpeACTBOM IPaBOBOTO NMPOCBelleHMs U IPaBOBOT0 Bceobyya.

[To3BosIM cebe OTMeTHUTh TOT PaKT, YTO KaK YIOJHOMOYEHHBIN 110 IpaBaM 4eJio-
Beka P®, Tak 1 YnosiHOMOYeHHbIe N0 IpaBaM 4yeJioBeKa B cyobekTax PO He yxoAdaT oT pe-
IIeHUs JaHHBIX IP06JIEMHBIX BOIIPOCOB U OPraHU3YyIOT MepPONPUATHUSA B paMKax IpaBOBOroO
NpOCBeLeHUs IpaxkJaH B 06J1aCTH 3al[UThl U obecrieyeHUs1 6e30MacHOr0 UHPpOPMaIUOH-
HOI'0 NPOCTPAHCTBA IMYHOCTH.

B noaTBep:xAeHue BbllleckazaHHOro, HayyHo-o6pa3oBaTe/IbHBIM LIeHTPOM 110 Ipa-
BaM yeJioBeKa B jiekabpe 2021 r. 6611 NOATOTOBJIEH U IPOBeJIEH [ yIIOJTHOMOYEHHBIX 110
npaBaM 4yesjioBeKa B cy6bekTax Poccuiickoit @efepanyu, obyqaromui ceMMHap Mo o61ei
TeMe: «3allyTa MpaB 4yesioBeKa B LIUPPOBOHN cpesie», HA KOTOPOM pacCMaTpPHUBAJIUCh BO-
npocbl MHPOPMaLMOHHOM 6€30MaCHOCTH JIMYHOCTH.

Oco60e BHMMaHMe YYaCTHUKOB CEMHHapa OblLJI0 00pallleHO Ha HeOO6XO0AMMOCTb Ha-
YYHOTO OCMBICJIEHUSI MHOTUX NP006JieM € MO3ULMU UHPOPMALIMOHHOIO NpaBa, CBSA3aHHBIX
C 3alMTON OT MHGOPMALMOHHBIX yTpo3, MHPOPMALMOHHON aZlalTallMd K HOBLIECTBaM
$poOBU3aALMU U OBBIILIEHUIO KHOEPOE30MacCHOCTH.

BakHOW Mepo¥ MO MOBBIIEHUIO KYJbTYypbl KNOep6e30NnacHOCTH sBJseTcs paboTa
C MOJIOZbIM IOKOJIEHHEM I0CPe/iCTBOM IIPaBOBOI'0 MPOCBELEeHHU, 3 UMEHHO IIPOBeJleHHeM
YNoJIHOMOYEHHBIM U NpPeACTAaBUTEJNSMU ero anmapara oOy4arwliUX KypCOB, CBS3aHHBIX
c 6e30mMacHbIM NOBeJleHUeM B ceTU «MHTepHeT» M 3alMTOH OT MHGOPMALMOHHBIX MO-
HIeHHUKOB. Ha cerofHAmHUN JeHb MHCTUTYTOM YNOJHOMOYEHHOI'O pean3yeTcs pAZ
IIPaBONPOCBETUTENbCKUX MPOEKTOB, Kacawluxcsa nudpoBod chepbl («MHHOBaLLMOHHBIE
TEXHOJIOTMY B IPaBOBOM IIPOCBeELEeHUH 110 BONIPOcaM IpaB U CBOOOA, rpaxkiaH, popM U MeTo-
JIOB KX 3alUThI»).

Ba)KHO OTMeTUTB, UTO B perMoHax NpaKTHKa 3aliuThl LUPPOBLIX IpPaB rpaXkJjaH pe-
TMOHa/IbHBIM YTIOJIHOMOYEHHBIM Ha CeroJHAIIHUH JleHb HaX0AUTCA Ha HadyaJIbHbIX 3Talax
pa3BUTHSL.

YnoJsiHOMOYeHHble 10 NMpaBaM YeJioBeKa B OOJIBLIMHCTBe CyO'beKTOB Poccuiickoit
depepanuy aKTUBHO NMPUOOLIAIOTCA M aJaliTUPYIOTCS K peasusaM [UPPOBU3ALUU: Y KaXK-
Jloro YIOJIHOMOYEHHOI'0 B PerdoHe MMeeTcCsl CBOM CalT ¢ Heo6xoAuMMoM MH$opManuent
JUIA TPaXKJaH; TaKXke IpefycMaTpUBAeTCs BO3MOXKHOCTb IOJy4YeHUs OHJIAUH KOHCYJIbTa-
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IIMM NOCPEeJCTBOM 3JIEKTPOHHOI'O OOpalleHUs; aKTUBHO Pa3BUBAETCS JEeATeNbHOCTb OM-
OyZiICMEHOB B COLMAJIbHBIX CETAX, HanpuMep, co3faHue Telegram-kaHasa YnosHOMOYeH-
HOTO I10 IIpaBaM YeJioBeKa.

Pajy cnpaBeA/IMBOCTH c/lejyeT OTMeTHUTb, UTO B CTaBpONOJIbCKOM Kpae annapaToM
YnoJIHOMOYeHHOT0 10 NpaBaM 4eJioBeKa 60Jibliasi YacTb paboThl IO MPaBOBOMY IpPOCBe-
IeHUI0 HaceJieHUs MepeHeceHa B ceTb «MHTepHEeT», YTO He MOXXET He HACTOPaKHUBATh,
MIOCKOJIbKY JIMIIAET IPakaH JIMYHOT0 001eHUsl C COTPYAHMKAMU alnapaTa oMoy cMeHa.

B ucrekumem rosy TOJbKO Ha OQUIHAIBHOM CailTe YNOJHOMOYEHHOrO OBLIO
ony6JiMKoBaHO 82 MaTepuasia o NPaBOBOMY NpPOCBelleHUI0; 64 HOBOCTHBIX MHdOpMa-
MU O JlesITeJIbHOCTU YIOJHOMOYEHHOr0; BO BHOBb CO3/JlaHHOM pa3sjesie caiTa «/ai-
JDKeCT», e MyOJUKYTCA 0630pbl HauboJiee UHTepeCHbIX nyoankauuid CMU o 3a1uThl
IpaB ¥ CBOOO/ IpaXkJaH, 6bIJI0 pa3MellieHo 25 maTepraJsioB [9].

Takum o6pasoM, nUPpoBU3aALMA — ITO COBPEMEHHAs pPeaJbHOCTb, OT KOTOPOH
HeJIb3s1 YUTH, OHA MpPeJOCTaB/sIeT LIMPOKHUE BO3MOXKHOCTH [IJIsl peajnu3alid U MOBbIlIe-
HUSA rapaHTUI OpaB U CBOOO/ YesI0BeKa, 0JJHAKO C yYeTOM BbI3bIBaeMBIX €10 PUCKOB, HE00-
XOZIJMMO C MIOMOLIbIO MPABOBbIX HHCTPYMEHTOB NMOCTABUTh LIUPPOBU3ALMIO HA CTYKOY UH-
TepecaM rocyapcTBa, 0611ecTBa U IMYHOCTH [8].

B CcBfI3M C 3THM Ba)XKHYIO POJib B 3aliMTe UUPPOBLIX NpaB rpaXkJjaH UrpaeT UHCTHU-
TYT YIIOJTHOMOYEHHOTI0 110 IpaBaM 4eJIoBeKa, B KOTOPOM, Kak Ha ¢deJiepasibHOM, TaK U Ha
pervoHaJbHOM YpOBHEe He06X0AMMO pa3BUBATb MeXaHU3MbI N0 00eCleyeHUI0 U 3aliuTe
UbpoBOM 6€30MaCHOCTU TPaXK/JaH, a TaKKe MOBBILIATh KYJbTYpy KHOepOe30macHOCTH,
B TOM YHCJIe UCT0J1b3Ysl IPAaBOBOE MPOCBELIEHHE IPaX/JaH.
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was set for the number of applications received. The ombudsman's office received the larg-
est number of them, namely: about sixty thousand appeals [5]. It should be noted that in
the last few years, more and more often, the Commissioner has received appeals related to
the protection of digital rights of citizens, which is objectively explained by the develop-
ment of such a phenomenon as digitalization.

In the legal literature, it is correctly noted that “modern states and society have
turned out to be directly dependent on digital technologies. The development of almost any
sphere of life is no longer complete without the intervention of information and communi-
cation technologies. In this connection, information technology development forms a new
digital era, the information society itself and cybernetic (information) civilization. Evidence
of this is the noticeable growth of information technologies and the emergence of new in-
stitutions (e-government, e-justice, e-education, electronic payment systems) that require
a high-quality legal basis for their functioning” [13, p. 9].

The concept of "digitalization" is not enshrined at the legislative level; however, var-
ious approaches to understanding digitalization are being developed in the legal doctrine.
So, according to one of the approaches, digitalization is a certain procedure in which digital
technologies and digitized data are used in order to transform other processes, models and
operations that are carried out in society [12, p. 150].

[t is necessary to pay attention to another approach, according to which digitalization,
due to its short existence, has an interdisciplinary character and has its own specifics in each
branch of legal science and sphere of society (in the narrow sense). In a broad sense, digitali-
zation is an activity related to the use of information and communication technologies to
achieve the goal of an activity that is aimed at changing existing social relations [14, p. 900].

In fact, the process of digitalization has affected all spheres of life: from the economy
and business to education and healthcare, and also touched all generations of Russian citi-
zens: from the elderly to young children.

One cannot but agree with the opinion of A.M. Drozdova regarding the realities that
have developed in the era of digitalization: “It seems that “modern human society is under-
going serious and profound transformations, the speed of which was not known before, as
evidenced by the events of 2020 associated with the cessation of communication and the
transition to a remote version of communication. And how did a person, that same Homo
sapiens, react to all these, in general, objective phenomena, did he change or remain the
same? [10, p. 33].

In fact, the changes have affected not only the internal worldview of a person, but al-
so his external security. In times of development of new technologies and automation,
computerization of all spheres of our life, the institution of digital rights of citizens is ac-
tively developing, as well as offenses in this area, including attacks on digital human securi-
ty, namely the disclosure of personal data, cybercrime and fraud on the Internet.

Digitalization affects the rights and freedoms of man and citizen in different ways.
Technological development helps citizens in exercising their rights; hence it is proposed to
consider the existence of modern human society in the conditions of a cybernetic (informa-
tion) civilization [7]. It is also important to note that the right to access digital technologies,
for example, and the Internet in the present period of time of the modern era is becoming
a fundamental and important right of every person.

However, it is important to note that the extremely rapid pace of change driven by
digitalization threatens the enjoyment of traditional rights, such as the right to privacy or
freedom of thought and expression.
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It is necessary to cite the following risks that a person faces in the digital environ-
ment: the unpredictability of the development of the digital environment; backlog of legal
regulation of the digital space; lack of a cybersecurity culture; misuse of personal data; dis-
semination of false information.

In the Russian Federation, in the field of information law, the Federal Law “On In-
formation, Information Technologies and Information Protection” [1]; as well as “On Per-
sonal Data” [2], “On Providing Access to Information on the Activities of the Courts in the
Russian Federation” [3], “On the Protection of Children from Information Harmful to Their
Health and Development” [4], etc.

However, legislation in the field of digital space and cybersecurity lags far behind
the development of information technology and, in general, human adaptation to the ongo-
ing digital transformation of life.

In this regard, the legislation in this area needs constant monitoring, systematiza-
tion and updating.

This state of affairs was confirmed by the Commissioner for Human Rights in the
Russian Federation T.N. Moskalkova, noting that today there is a lack of legal instruments
to ensure the digital rights of citizens, and the COVID-19 pandemic once again pointed out
the relevance of this problem [15].

We believe that this issue should be considered in several aspects. On the one hand,
it is necessary to provide secure access to the Internet, on the other hand, it is necessary to
protect a person from false information and ensure the protection of the information space
of the individual, reducing the risks faced by citizens in the digital environment.

Chairman of the Constitutional Court of the Russian Federation Zorkin V.D. draws
our attention to the fact that it is the task of the state to recognize and protect the digital
rights of citizens [11].

Therefore, let us conclude that the protection of human and civil rights in the con-
text of digitalization remains an important and priority, significant and relevant task for
Russia as well as for the entire world community as a whole.

In 2020, more than three hundred citizens of the state turned to the Commissioner
for Human Rights in the Russian Federation with a request to protect digital rights. It is al-
so worth noting that the subject of citizens' appeals as part of the protection of rights in
2021 (more than one hundred appeals were received) has changed compared to 2020.

If earlier the topics of appeals within the framework of digital security concerned
remote work and distance learning, then in 2021 these were appeals related to infringe-
ment on personal data, with an encroachment on access to public services, as well as to jus-
tice; appeals on combating cybercrime, preventing exposure to unwanted information on
the Internet. It is impossible not to pay attention to the fact that in general the number of
requests related to infringement of personal data has increased, namely: 3% in 2020 and
31.3% in 2021). In this regard, we conclude that the severity and relevance of the problems
associated with the protection of digital rights is constantly growing.

In fact, recently there has been a misuse of personal data, as well as a low level of
control associated with the observance of the protection of personal data. In this regard,
citizens have a low level of trust in the information space, as well as anxiety about the im-
possibility of exercising their rights in the context of digitalization. In this case, we can say
that the Commissioner for Human Rights will act as a special human rights body, exercising
its functions by providing legal assistance to citizens in this area, considering appeals, the
number of which is increasing every year. Thus, the Ombudsman will be able to increase
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people's trust in the mechanism for protecting human rights in the field of digital security
of citizens in Russia.

The severity and relevance of the problem of personal security in the information
space is due to the increasing cases of "leakage" of personal data.

For example, in May 2022, cybercriminals put up for sale a database of more than
thirty million clients of the Gemotest medical laboratory, since the named database is of
interest to some categories of fraudsters, since it indicates not only the last name and first
name of the client, but also the place, date of birth, home address , a personal or home
phone number, often an e-mail address, moreover, the passport data of clients, as well as
information about the disease and the tests performed [6].

In 2021, the issue of protecting the rights of people from unwanted information has
become particularly relevant. The Ombudsman received complaints of harassment, threats,
slander and other unsolicited information on the Internet.

In this case, in order to ensure the protection of the information space of the indi-
vidual, it is important not only to improve legislation in this area, but also to develop activi-
ties related to increasing the culture of cybersecurity, increasing citizens' confidence in the
digital space in the era of digitalization through legal education and general legal education.

Let us note the fact that both the Commissioner for Human Rights of the Russian
Federation and the Commissioners for Human Rights in the constituent entities of the Rus-
sian Federation do not avoid solving these problematic issues and organize events within
the framework of legal education of citizens in the field of protection and ensuring a safe
information space of the individual.

In confirmation of the above, in December 2021, the Scientific and Educational Center
for Human Rights prepared and conducted a training seminar for human rights ombudsmen in
the constituent entities of the Russian Federation on the general topic: "Protection of human
rights in the digital environment", which considered issues of information personal security.

Particular attention of the seminar participants was drawn to the need for scientific
understanding of many problems from the perspective of information law related to pro-
tection against information threats, information adaptation to digitalization innovations
and increasing cybersecurity.

An important measure to improve the culture of cybersecurity is to work with the
younger generation through legal education, namely, the conduct by the Commissioner and
representatives of his staff of training courses related to safe behavior on the Internet and
protection from information fraudsters. To date, the Institute of the Commissioner is im-
plementing a number of legal education projects related to the digital sphere (“Innovative
technologies in legal education on the rights and freedoms of citizens, forms and methods
of their protection”).

[t is important to note that in the regions the practice of protecting the digital rights
of citizens by the regional Commissioner is currently at the initial stages of development.

Commissioners for Human Rights in most constituent entities of the Russian Federa-
tion are actively involved and adapting to the realities of digitalization: each Commissioner
in the region has its own website with the necessary information for citizens; it also pro-
vides for the possibility of obtaining an online consultation through an electronic appeal;
The activity of ombudsmen in social networks is actively developing, for example, the crea-
tion of the Telegram channel of the Commissioner for Human Rights.

For the sake of fairness, it should be noted that in the Stavropol Territory, the office
of the Commissioner for Human Rights has transferred most of the work on legal education

46



Theory of State and Law

of the population to the Internet, which cannot but be alarming, since it deprives citizens of
personal communication with the staff of the ombudsman's office.

Last year, only on the official website of the Commissioner, 82 materials on legal
education were published; 64 news information about the activities of the Commissioner;
in the newly created section of the site "Digest", which publishes reviews of the most inter-
esting media publications on the protection of the rights and freedoms of citizens, 25 mate-
rials were posted [9].

So, digitalization is a modern reality that cannot be avoided, it provides ample op-
portunities for the implementation and enhancement of guarantees of human rights and
freedoms, however, taking into account the risks it causes, it is necessary to use legal in-
struments to put digitalization at the service of the interests of the state, society and the
individual [eight]. In this regard, an important role in protecting the digital rights of citi-
zens is played by the institution of the Commissioner for Human Rights, in which, both at
the federal and regional levels, it is necessary to develop mechanisms to ensure and protect
the digital security of citizens, as well as to improve the culture of cybersecurity, including
using legal education of citizens.
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Kak 1M3BecTHO, TepMUH «HA€0JIOTHUSA» ObLI BBeJleH B HayuHbli 060poT B XVIII Beke
B pa6oTax /[lecTiona ae Tpacu u ero nocjejoBaTtesieil. B cBoelt pabote «3jieMeHTbI U/ie0-
JIOTUW» N0/, U/ie0JIOTHUEel OH MOHMMaJ TEPMUH, KaK IPOU3BOJAHOE OT JBYX I'PEUYECKUX KOp-
Hell «idea» — ujes, MbIC/Ib, IPeACTaBJeHHEe U «logos» — HayKa, yueHue, T.e. HayKa 00 ujesax
[20, c. 8]. OcHOBBI 3TOM HAay4YHOM IIKOJIbI CTAIXd U3BECTHBI OJaroaaps Tomacy Jxeddep-
COHY, KOTOPBIA BBICTYNUJ UHUIAATOPOM IepeBOJa Ha AHIJIMUCKUU fI3BIK «JJIEMEHTOB
uaeosorun». Kpome atoro, eile paHee Apucroreb, [liaToH, Makuasesny, bakoH u gpy-
rve MbICJUTEJNU He YIOTPeOJISsJIM B CBOUX paboTax JaHHbIA e/JUHbIN TEPMHH, XOTS JIO0CTa-
TOYHO IJIyDOKO aHaJu3upoBaiu ero cymHocTb [20, c. 6]. Hanpumep, IlnaTton B guasnore
«[ocyapcTBO» BUAUT B U/Jlea/lbHOM MOJieJId TOCylapCTBa HEOOXOAMMbIN 3JIeMEHT rocy-
JlapCTBEHHOTO yIpaBJeHUs — U/e0JIoTUYeCKre MeXaHU3Mbl. B quasore «3akoHbI» 3asBJIs-
eT 0 eJUHCTBE 3aKOHOB, PeJIMTUU U MOpaJiy, KaK eJUHOM MexaHHU3Me, 06ecleuruBaoLUM
3aKOHOMOCyIIaHU e FPaXKAaH U He3bI06J1eMOoCTh rocyaapctna [21, c. 100].

Wpeosorus, B HacTosilee BpeMs, NPOJI0/KAeT OCTaBaThCs BeCbMa 3HAYMMbIM QakK-
TOPOM MOJIMTUYECKHUX MPOLLECCOB, KaKk B Poccuy, Tak u Bo BceM mupe. Pacnag CoBeTcKoOro
Coro3a, OKOHYUBLINHM NPOTUBOCTOSAHUE C AMepUKOU B «X0JI0HOW BOMHe», no3Bosua Co-
eiuHeHHbIM lllTaTaM c 60OJBLIKUM ONTUMU3MOM MPOAOKATh OCYLIECTBJSATH U/€0J0THIO
«AMepuKaHCKoro rjob6anusma». OHa 6bL1a pa3paboTaHa TeOpeTUKaMM KOHCepBaTH3Ma
3. bxxe3uHckuMm U P. [laincom u 3asiBus1a o Beayuieit posiu CIIA B MmupoBoit nosivtuke [21,
c. 180]. [lna CoeauHeHHbix lITaTOB eBpasuiickas reocTpaTerusi BKJIO4YaeT lieJieHaNpaB-
JIEHHO€e PYKOBO/ICTBO JIUHAMHUYHBIMH, C TEOCTPATETMYECKOW TOYKHU 3PEHHS, TOCYJapCTBaMH
Y OCTOPOXKHOE 0OpalljeHue C rocyZapCTBaMU-KaTaJu3aTOPaMU B FeONOJUTUYECKOM IIJIaHE,
co06J1I0/1asi 1Ba PaBHOLIEHHBIX UHTepeca AMepUKH: B OJMKalllel nepcnekTUBe — CoxXpaHe-
HUE CBOEU HCKJIOUYUTEbHOU IJI00aJbHOW BJIACTH, a B JJaJIEKOM MepCIEKTUBE — ee TPaHC-
dbopmaLMio Bo Bce 60Jiee MHCTUTYLMOHAIM3UPYIOLeecs IJ1I06abHOe COTPYAHUYECTBO.

OrpaHuyeHus HEO0JIOTUYECKOTO XapaKTepa, HaBfI3aHHble aMEpPUKAHCKUMHU KOH-
CyJIbTaHTaMHU B Mepuo/ npaBjeHus npe3ujieHta b.H. EnbijiiHa 1 3akpenJieHHble B CTaTbe
13 Konctutynuu Poccurickor @enepaniny, CyleCTBEHHO OAOPBAJIN CO3UAATENbHbBIM 110-
TeHIMaJl JaJbHeNlllero nepcneKTUBHOro pa3BuTUs Poccuy, fesast NoJMTUYECKYIO CHUCTe-
My 6oJiee KOCHOH, BCJ€/ICTBHE 4Yero Obljaa CYyLeCTBEHHO ocjabJjieHa 3KOHOMHUYECKas Co-
CTaBJIIOLAasi 06Pa30BaHHOr0 roCy/lapCTBa, KpOMe 3TOT0, MPOU30IIJIO0 CYLeCTBEHHOE OT-
CTaBaHUe CTPaHbl B HAYYHO-TeXHUYECKOM IJIaHe. BeaescTBue aToro, AMepuka, B TOT UC-
TOPUYECKUN MePUO/, cTasa 6oraye, ropaszo AaJjblile ylia B 06J1aCTH pa3BUTHUS TEXHOJIO-
r'Mi, 6bly1a 60Jiee THOKOM U MepeZjoBOM B BOEHHOM 06J1acTH, 60Jiee CO3UaTebHON U MPH-
BJIEKAaTeJIbHOW B COLIMAa/IbHOM IJIaHe. B CBSI3U € 3THUM, BaXKHO KOHCTaTUPOBATh, YTO HOBas
Poccusa 1990-x rog0oB Bolwia B 3Tan «/loroHA0Lero pa3BUTUA».

Wpeosorus ocBsillaeT BJACTb U 3aKOHBI, IPUAAET UM OCOOYI0 3HAYUMOCTD, TJIy-
OMHHBINA CMBICJI CyleCTBOBAaHUS U QYHKIMOHUPOBAHMUS, MMO3BOJISIET CO3/1aTh CUCTEMY J0-
MUHUPYIOLUIMX LIEHHOCTEH, Jealux B OCHOBe BCEro MPOMUCXOJsILEero B 06LieCTBEHHOU
»KU3HHU, TI03BOJISIET ONpEJe/IUTh KOHKPETHbIE LeJIU OOLIeCTBEHHOr0 pa3BUTHUS, OJMKa-
lIMe U NepcrneKTHBHbBIe, BbIOpATh CpeAcTBa AJs uX JocTkeHus [20, c. 29]. OciabaeHue
UJ1€0JIOTUYECKUX OCHOB UJIM OTCYTCTBUE CYBEPEHHOU rocy/JapCTBEHHO-IIPAaBOBOU U/1€0JI0-
MU BOBCE MPAKTUYECKH IYOUTENbHO [JISl TOCYIapCTBa, XOTS1 OHO MOXKET HEKOTOPOe BpeMs
CyLeCTBOBATb B CUJIy UHEPLUH, TIETHO NbITAasACh IPe0J01eBaTbh MHOTOUYUC/IEHHbIE TPYA-
HOCTU U mpo6JieMbl. ['0Cy[apCcTBO MOXKET yTPaTUTb CBOK >KM3HECIOCOOHOCTb, BO3MOX-
HOCTb aJIallITUPOBAThCA K BO3HUKAIOIUM U HapacTalUUM aHTPONUKUHBIM siBJeHUsIM [20,
c. 32]. CneactBueM ocsabJieHUs] BO3/leMCTBUS HA 00leCTBEHHOE MHEHUE TPaKAaH sIBJIs-
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eTcda ocjabJieHde HalMOHAJbHOW WJIM TOCYJapCTBEHHOM caMouJleHTU(UKALUM, yTpaTa
CyO'beKTUBHOM 3HAUMMOCTH JJaHHOI'0 rocyAapcTBa A1 ero rpaxzas [20, c. 33].

PuMckas uMnepusa B nocyieHUM Bek cBoel uctopuu, CoBetckuit Coro3 koHua 80-x ro-
JI0B IIPOILJIOTO CTOJIETUSA — ApYaulliee NOATBEpPXKJeHHe TOro, YTO HeJ0CTaTOYHasA apTUKY-
JINPOBAaHHOCTb, a TeM 0oJiee OCO3HAaHHBbIM OTKa3 OT CyBepeHHOW TIoCyAapCTBEHHO-
IIpaBOBOM M/I€0JIOTHMH, B COYETAHUU C JPYTUMHU NpobieMaMy, CIOCOOHBI IPUBECTU TOCy-
JapcTBo K rubesu [18, c. 33]. OTcyTCTBHE WJIM CYlLIleCTBEHHOE 0CIabJieHre HallMOHAIbHOM
UJleM Y rocyJapCTBEHHOM H/Ie0JIOTMM CIOCOOHO NMPUBECTU K pacnajy eJUHOro LieHHOCT-
HOI'O0 NPOCTPAHCTBA, NpEeBpALIeHUI0 TOCyAapcTBa B aMOpP(HYI COBOKYNHOCTb C1abo
B3aMMOCBSI3aHHbIX UHAUWBUAO0B U rpymi [20, c. 59].

B cBfI3U € 3TUM O4YEeBUJHO, YTO JII06Oe TOCYyAapCTBO He MOXET CYlLecTBOBAaTh 6e3
JABIDKYILleH W oNpeJe/d0lled HalpaB/eHHue ero pa3sBUTHSA HALMOHAJbHOW HJeH, Bblpa-
KaKoLelcsa B rocyZjlapCTBEHHO-IIPAaBOBOW M/I€0JIOTHH, TaK KaK 110 CBOEH CYyTH rocyAapcT-
BO — 9TO TOXe Ujes: ujiesd oo’beIMHEeHUs, uJied PaBoNopsA/iKa, Ujaes 6e30NacHOCTH, ujes
BJIACTHU. B cuTyal MU OTCYyTCTBUS COOCTBEHHOW HAllMOHAJbHOM UJEH Y roCyJapCTBEHHOMN
uzieosioruu Poccuss MoxeT nonacTb NoJ, 4yKJ0e UAe0J0Tu4ecKoe BIUsHNE, HacaXKjaeMoe
JUIS1 HaluX rpaxzat [19, c. 193].

Wpeosioruio, MIn Jaxke rocyZapCTBEHHO-NIPABOBYIO HUJIEO0JIOTUIO CleflyeT OTHECTH
K YUCJIy TeX He0OXOAUMbIX, HEOTbEMJIEMbIX CYLHOCTHBIX IPU3HAKOB, HAJIMYHE KOTOPBIX
Y JleJlaeT BO3MOXKHBIM CyllleCTBOBaHUe camoro ¢peHoMeHa rocyaapctsa [20, c. 20]. OHa gB-
JileTcsl He06X0JUMBbIM CPeICTBOM peasiu3aliuy rocylapCTBEHHBIX LieJiel, OJUTUKH rocy-
JlapCTBa, N03B0JIIeT 060CHOBAThb BJIACTHBIE [ CTBHUS.

B ocHOBe rocyjlapcTBeHHOM MOJIUTUKU BCET/a JIEXKUT ONpesie/IeHHasd CUCTeMa LieH-
HOCTeM, npejonpe/iensionas JOTMKy NpOUCXoAsdliero U npejnpunumaemoro [20, c. 23].
Wpeosorus nospoJsisieT 06ecne4uThb peajbHOEe €JMHCTBO LLleHHOCTHBIX OPUEeHTALUN UHAU-
BU/IA U IOCy[,apCTBa, MHTETPUPOBATh BCe MHOXECTBO CYLECTBYIOLIMUX COLMAIbHBIX, KOH-
deccroHaNbHBIX, TEPPUTOPUAJIBHBIX, ITHUYECKUX U UHBIX TPyNIl B HEYTO IieJioe, CaMo-
UJeHTUPUKALUA C KOTOPBIM fIBJISETCS JJIs1 UHAMBU/A CyO'beKTUBHO 3HaYuMoH [20, c. 27].

B kHure «Ctpaternyecku B3rasag» 2013 roga 3.bKe3nHCKUN yTBEpPK/AaJl, YTO He-
CIOCOOHOCTb AMEpPUKHU COTPYAHHUYATh ¢ Poccuelt mocsie OKOHYaHUS XOJI0AHOW BOMHBI BO-
3bIMeJIa, K ero coXkaJleHU1o, 06paTHbIN 3¢ dekT, korga Poccus ctasna opueHTHpPOBATLCA Ha
yCTaHOBJIEHHE CBOETO BJIUSIHUS HA MOCTCOBETCKOM npoctpaHcTBe [10, c. 6-20]. Beaepacrt-
BHE 3TOT0 nocjeaoBasio pacimpeHue 6joka HATO B EBporne, 0CHOBHOM 11e/1bI0 KOTOPOTO
CTaJIo cAep>KMBaHUe pa3BUTHUs Poccuu u ocnabiieHne cdep ee BAUAHUSA Ha TIOCTCOBETCKOM
npocTpaHcTBe. TakuM 06pa3oM, aHaA/IMU3 CYL[eCTBOBABIIMX B MPOIULJIOM U HbIHE CyLIeCT-
BYIOLIMX MUPOBBIX MIPOLIECCOB MO3BOJIIET IPUUTU K BBIBOJAY O TOM, UTO UAEO0JIOTHS, B Ka-
KOM-J11060 U3 ee GpOpM, SIBJISIETCS KJII0YeBbIM 0O00CHOBAaHUEM reOMOJUTUKH.

B cBA3M ¢ 3TUM, IpOBOAMMAs NOJMTHUKA U epoB Poccuiickoro rocysapcrsa J0OJDK-
Ha OBbITh a/leKBaTHA BbI30BaM COBPEMEHHBIX IV106a/bHbIX NpolueccoB. Ha dyHaameHTaNb-
HOM ypOBHE NPOCJIEXKUBAETCA ee CBAA3b C HAWMOHAJbHOU ujeel. [losaraeM, 4To BaXKHOU
3aJlayel COXpaHeHMs roCcyAapCTBEHHOro cyBepeHUTeTa Poccuu, B HacToslee BpeMs, MO-
KeT CTaThb U/Jies NIPpU3HAHUA [IeHHOCTHbIX OCHOBAHUM IpaBa, TOCyAapCTBa, CyBepeHUTETA
B KayecTBe 6a30BbIX COLMAJIbHO-HPABCTBEHHBIX LleHHOCTel. 3aduKCUPOBATh 3TOT QaKT,
CBOEro pojia — aHaJIoT HOBOTO OGLIeCTBEHHOTrO JJOroBOpPa, MOXXHO TOJIbKO MOCPEACTBOM
Kouctutynuu PO.

[Tog/IMHHBIN rOCYyJapCTBEHHBIA CyBEPEHUTET BbIpaXKaeTCs B HAJIMYKUU U NPOJBU-
»K€HUM COGCTBEHHOM M/1€0JIOTMHM, OCHOBAaHHOM Ha caMO6GbITHOM nyTH Poccuiickoro rocy-
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JlapCcTBa B €ro peTpPOCNeKTUBHOM aHasu3e. LleHHOCTH, 3a/10’keHHble B OCHOBE MAaTPUOTU3Ma
M JIIOOBU K CBOEM pOJMHE, SIBJISIOTCS TJIABEHCTBYIOUIMMHU JJIs JII060ro desioBeka. JIt060Bb
K Poccuu BbICTyNIaeT BeYHOU ABUXKYILLEU CUJIOW Pa3BUTHA CTpPaHbl. BceMUpHO-UcTOpUYecKkoe
npefHa3HayeHUe Poccun yacto ucnosbsyetce [lpesnpentom Poccuiickont Penepanuy B Ka-
YecTBe BECOMOT0 apryMeHTa /iJisi 060CHOBaHUS 3HAYUMbIX TOJIUTUYECKUX PeIIeHUH.

KoMmMeHTUpys Havaso CnenyaJbHOM BOEHHOU omnepauuu no 3amure [JHP u JIHP,
obpaiasick K HaceseHuo Poccun, Baagumup Biaagumuposud IlyTun ormetua: «HbiHen-
HUe JelcTBUA Poccun NpoJUKTOBaHHI ellje U Hallled TparuyeCKou B MPOILJIOM UCTOPHUEH.
B cBoe BpemMms1, B Havyasie 40-x, cTpaHa OKa3aJsiach He FOTOBA K BCTpeye Bpara M 3amJaTuja
3a 3TO CTPALIHYIO LeHYy, 0 KOTOPO# YKpauHa, pa3je/uBllas maaTy 3a nobesy B Besukon
OTeyecTBEHHOM, CEro/iHS MPeANOYUTAET 3a0bITh. BykBa/sbHO HakaHyHe KueB Hauyas BbI-
X0/] U3 corJialleH!usi 06 YBeKOBEYEHUH MaMsITH O MY>KeCTBe U repou3Me Hapo/i0B nobe/u-
Tesieil. B Poccuu repou v ypoku Benukoit OTedecTBEHHOW BOMHBI HUKOT/A He 3a0bITHI.
Ham ¢ Bamu npocCTO He OCTaBUJIM HU OJAHOU Jpyrod BO3MOXKHOCTHU 3allUTUTh Poccuto, Ha-
IIUX JII0Jlel, KpoMe TOW, KOTOPYI0 Mbl BBIHYK/€Hbl Oy/JeM HCI0Jib30BaTb cerojHsa. 06-
CTOATE/NIbCTBA TPEOYIOT OT HAC pELIUTEJbHbIX U He3aMeJJIUTEbHbIX JeicTBUNA. MHOM0
INPUHSTO pellieHHe O MPOBEJIEHUH ClelluaJlbHOM BOeHHOU omnepanuu. Ee nenb - 3amura
JII0Jie, KOTOpble Ha NPOTSXKEHUH BOCbMMU JIET NOJBEPraloTCd U3/leBaTe/bCTBaM, TeHOLU-
Jly CO CTOPOHBI KUEBCKOTO pexxruMa. BoeHHOe 0cBoeHHe nMpuierarouiyx K HallluM rpaHUuLaM
TEpPUTOPHUH, €CJIU MBI I03BOJIUM 3TO CAeJaTh, OCTAHETCH Ha JeCATUIeTHd BIlepe], a MO-
»KeT, U HaBcerja u 6yJeT co3jaBaTh /il Poccuu moCTOSSHHO HapacTarollylo, abCOMITHO
HellpUeMJIeMyl0 yrpo3sy. Yxe celyac, no Mepe pacwupenusa HATO Ha BOCTOK, cuTyalus
JUIS1 HallleM CTPaHbl C KaXKJbIM IOZJOM CTAHOBUTCSA BCe Xy»e U omnacHee. boJsiee Toro, B no-
cnennue fHU pykoBoAcTBO HATO npsiMo roBOpUT 0 HEO6XOAMMOCTHU YCKOPUTH, GOpCUpPO-
BaTb NpPO/BMKeHHe HHPPACTPYKTYphl AJbsiHCa K rpaHuliaM Poccuu. JlpyruMu cioBamMu —
OHH YKeCTO4YalT CBOI Mmo3unuto. [IpogomkaTe NpocTo HAGIIOAATD 32 TEM, YTO IPOUCXO-
JIUT, Mbl 60JIbliIe He MOXeM. ITO ObLIO Obl C Halllel CTOPOHbI abCOIIOTHO 6€30TBETCTBEHHO.

JanpHel1ee pacuiipeHre HHOpacTpyKTypbl CeBepoaTJIaHTUYECKOTO ajbsiHCa, Ha-
yaBllleecsl BOEHHOE OCBOEHHE TEPPUTOPUUN YKpauHbl AJis Hac HenpuemseMbl. [Ipo6siema
B TOM, YTO Ha MpPUJIETalIIUX K HAM TEPPUTOPUSIX, — 3aMedy, Ha HALIKX Ke UCTOPUYECKUX
TEPPUTOPHUSX, — CO3JAeTCsd BpakJebHass HaM «aHTUPoccusi», KOTopas IMOCTaBJieHa MOJ
MOJIHbIA BHELIHHUUN KOHTPOJIb, YCUJIEHHO 00>KUBAETCs BOOPYKEHHBIMU CUJIaMU HaTOBCKUX
CTpaH Y HaKayMWBaeTCs CaMblM COBPeMEHHBbIM opyueM. [l Hallel CTpaHbl 3TO B UTOTe
BOIPOC KM3HU U CMEPTH, BOIIPOC HALlero UCTOPUYECKOro OyAylero Kak Hapoja. U aTo He
npeyBeJiMYeHUE, 3TO TaK U e€CTb. JTO peasibHasl yrpo3a He MPOCTO HALIUM HHTEpEcaM,
a caMOMY CyLeCTBOBAaHHMIO HALIero rocyZlapcTBa, ero CyBepeHUuTeTy. ITO U eCThb Ta caMas
KpacHas 4epTa, 0 KOTOPOM HEOJHOKPATHO rOBOpUIn» [1].

B noksage «Pumckoro kiy6a» «The Limits to Growth model: still prescient 50 years
later» 3a 2022 rox B paMkax npoekTa Earth4All coTpyaHuKH npeAcTaBUJIM MOAPOOHbIE
JIOKyMEHTBI, B KOTOPbIX U3yUeHbl MPO06JIEMbI U pellleHUs], He0O6X0AUMble /151 Tpeobpaso-
BaHUsI MUPOBOM 3KOHOMHYECKOU cuUCTeMbI [23]. YYacTHUKU KIy6a O0J00OPHIHN HJIEI0 «HO-
BOTO MUPOBOTO NOPs/IKa» C HEOOXOAUMOCTbIO COKpAleHHsl HaceJleHUsI U CHUXKEeHUS 3KO-
HOMMYECKOTO pOCTa, ONpaB/blBasi TaKue SIBJIEHUsS KaK BOWHBI, PEBOJIIOIWM, 3NUJEMUU
Y IIpoYMe KaTaK/JIMW3Mbl, IPUBOASAILNE K MacCOBOU rubesu Jwoaei. [[puMmepoM 3Toro MoxeT
CAY>XUTb MPOBOKAaILMSl HALIMOHAJIUCTOB M (aUIMCTOB Ha YKpauHe, UX GUHAHCUPOBaHMUE,
KOTOpbIe NPYBEJIM K PEBOJIIOLMU B CTpaHe U, cinycTd 8 sieT nocye 2014 roja, K Hayaly He-
06X0ZIMMOM Y BBIHYK/IEHHOH ClleliMa/IbHOM BOEHHOM ollepalyu.
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[Ipe3ugeHT Poccun 16 mapTta 2022 rojja B pexxuMe BUJeOKOHpepeHUHU TPOBE
COBelllaHUe 0 Mepax COLHUaJbHO-3IKOHOMHYECKON NOJALEPXKKH PETUOHOB, B X0Zle KOTOPO-
ro 3aTPOHYJI aCIEeKThbl, CBSI3aHHbIE C HALUOHAJI-IPeAATENSIMU — «IISITOW KOJIeHHOW». Bia-
AuMup BiaguMupoBud otMeTus1: «MBl )Xe MTOMHHUM, KaK KOJIJIEKTUBHBIU 3ana/, noazaep-
»KUBaJl cenapaTu3M, TEpPOPHU3M, MOOLPSJI TEPPOPUCTOB U 6aHAUTOB Ha CeBepHOM KaB-
kase. Kak ¥ B 1990-e - HayaJsie 2000-x roZj0B, OHY ¥ celyac BHOBb, B 04epeJHOU pa3 Xo0-
TAT NOBTOPUTb MOMNBITKY J0XaTb HAC, JOJaBUTb, IPEBPATUTh B Cjabyl0, 3aBUCUMYIO
CTpaHy, HAPYUIUTb TEPPUTOPHUAJIBHYIO L[€JIOCTHOCTD, PACYJIEHUTH B JIYUIllEM /i HUX Ba-
puaHTe Poccuro. Torpa y HUX 3TO He BBILLJIO, He BbIAZET U ceryac. KossiekTuBHBIN 3ana/
NbITAETCS PAacKOJIOTh Hallle 0611eCTBO, CIEKY/JIHMpPYs Ha 60eBbIX MOTEPsX, HA COLUATbHO-
3KOHOMMYECKHX MOCJE/CTBUAX CAHKILMM, CIPOBOIUPOBATh I'paxkJjaHCKOe NPOTUBOCTOS-
HUe B Poccuu u, Mcnosib3ys CBOIO NATYIO KOJIOHHY, CTPEMUTCA K JOCTUXKEHHUIO CBOEH Lie-
JIU. A 1leJib O/1HA, 51 y?Ke TOBOPUJ 06 3TOM, — pa3pyiieHue Poccuu. Ho ito60¥ Hapoy, a TeM
6oJ1ee pOCCUNCKUN HAPOJ, BCETAa CMOXET OTJMYUTD UCTUHHbBIX IAaTPUOTOB OT MOJOHKOB
U npejatesied. YOoex/1€H, TaKoe eCTeCTBEHHOE KU HE06X0JUMOe CaMOOYHIlleHHe 0011leCTBa
TOJIbKO YKPENUT Hallly CTPaHy, Hally COJUAAPHOCTb, CIIJIOYEHHOCTb U TOTOBHOCTb OTBe-
TUTb Ha JIIOOble BbI3OBBI. Poccusi HUKOTAA He Oy/ZleT B TAKOM >KaJIKOM U YHUXKEHHOM CO-
CTOSIHUH, U 60pb6a, KOTOPYIO Mbl BeJIEM, — 3TO 60opb0Oa 3a HAlll CYyBEPEHUTET, 3a OyAyliee
Hallell cTpaHbl U HALIUX JleTel. Mbl 6y/ieM cpa)kaThCs 3a PaBo ObITh U 0cTaBaThCs Poc-
cueil. [[pyMepoM HaM - My>KeCTBO M CTOMKOCTb HAllIUX COJAAT U 0QULEPOB, BEpPHBIX 3a-
mUTHUKOB OTevecTBa» [2].

B cBs13U € 3TUM, 6€3YC/I0BHO, HY>KHO NPHU3HATh TOT QAKT, YTO [IJisl COXPAHEHUS TOCY-
JlapCTBEHHOr0 cyBepeHUTeTa Poccuu, HefomyleHUs1 061eCTBEHHbIX BOJTHEHUN U MPOTHBO-
peyui, 1Jid CIJI0YeHUs PYCCKOr0 Hapo/ia CyIlleCTBYeT peasibHasi HE0OXOIUMOCTh B pa3paboT-
Ke U 3aKpeIrieHUH oblieHalMoHaIbHOU uien Poccuiickoit @eiepaliiu U CyBepeHHOM rocy-
JlapCTBEHHO-NIPaBOBOM U/IE€0JIOTHH.

[Tox obuieHanMOHAJBHONH HJAeel, OXBaThbIBAIOIMH BeCb MHOTOHAlMOHAJbHBIN Ha-
poa, Poccuw, npejjiaraeM NOHUMATh M/Jiel0 06pa M BCeOoOLIero cow3a, OCHOBAHHOrO Ha
NaTPUOTU3ME U JIDOBU K CBOEMl pOJAMHE, COeJUHSIOIEr0 HALMOHAJIBbHOCTU U 00beu-
HSIOIIEro K COTPY/IHUYECTBY FPaXkJaH BCeX CTpaH MUpa.

Bcakoe rocynapcTBo, B CHJYy HMMEKOUIUXCA BO3MOXKHOCTEM, KOMMYHUKaTHUBHBIX,
Nponara’HJyuCcTCKUX, 9KOHOMUYECKHUX U UHBIX, CO3HATEJbHO aKI|eHTUPYyeT UMEHHO Te 1|eH-
HOCTH, KOTOPbIE aJieKBaTHbI 00'b€KTUBHBIM UHTEPECAM BCEro o611ecTBa, Ha 6a3e KOTOPbIX
IPOUCXOJUT BbIpaOOTKA U3 IPYNIOBLIX U COCAOBHBIX UJEOJOTMA MHTErPaTUBHOMN [Jis
BCero o611ecTBa U1e010THu4ecKoi cucteMnl [20, c. 35].

Wpeosiorus o/KHA YKPENUTh O6LIeCTBEHHYI0 HPAaBCTBEHHOCTb, CO3/aTh U/ easbl
CIpaBeJJINBOCTH, 3aKOHHOCTH, OTBETCTBEHHOCTH TOCYyZapCTBa He TOJIbKO Mepes CBOUMU
rpakJjaHaMH, HO U IepeJ; MUPOBBIM coo61iecTBOM. CMeHa rocyZlapCTBEHHOM H/le0JI0TUH
CNOCOGHA CyIeCTBEHHO BHJIOU3MEHHUTb I'OCyZapCTBO, NPUBECTH ero K TpaHcdopManuu,
VM3MEeHEeHHI0 Ka4eCTBEHHBIX CBOMCTB U QYHKIUU.

['ocysapcTBeHHass UE0JI0THS JIMLIb TOrZa GyAeT CiocoOHA BBINOJHATb CBOI HH-
TerpayoHHYI0 POJib, KOT/la He TOJIbKO UCXOAsIIMe OT rocy/lapCcTBa UAe0J0THYecKue UM-
nepaTHBbl a/leKBaTHbI peaJibHbIM UHTEpPEecaM HaceJleHUs, HO U CyleCTByeT COOTBETCTBUE
MX 3HAKOBBIX CUCTEM. PeliunuUpoBaHHON HaceJleHMEeM MOXeT ObITh JIMUIb Ta UJE0JI0THYe-
CKasl CUCTEMA, B KOTOPOU He TOJIbKO XapaKTep LIeHHOCTEeN aileKBaTeH ero MHTepecaMm, HO
Y COBIQJal0T 3HAKOBbIE CUCTEMBI, CHMBOJIbI, BOCIPUHUMAeMOe COZep>KaHUe UCXOAALNX
oT rocygapctBa ujeosiorem [20, c. 49]. [losuTHYeckass BJacTb Bcerja mpejroJaraet
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UJIE0JIOTUUYECKYI0 PeryJisiliuio 061ecTBeHHOM xu3Hu [20, c. 28]. UMeHHO uzeosiorus cno-
COOCTBYET M/le0JI0rMYeCKON JIerMTUMallUK BJIACTH, eé camoonpasaHuio [20, c. 29].

O4eBU/IHO, YTOOBI MPU3HATh HAlMOHAJIbHYIO U/€10 U 3aKPENUTh roCyJapCTBEHHYIO
M/I€0JIOTUI0 Ha 3aKOHOJATeJbHOM YpOBHE, HEO6XOAMMO OTBETUTb Ha DPsJi OCHOBOIOJIA-
ralolyUX BONPOCOB: B YeM 3aKJ/I04aeTCs OCHOBHAA UJes, o4eMy JII041 JOKHbI OCTaBaTh-
CS )KUTb B 3TOHM CTpaHe, KaKOe HalpaBJeHWe pa3BUTUSA NpeJIoJaraeTcs, 4YTo JIeXUT B OC-
HOBE JaHHOM KOHLIENLUH U JP.

BaxxHO 0603HA4YMUTBb, YTO 3THU BONPOCHI ABJATCA MeJIbYalllIuM IPUMEPOM TOI'O OrT-
POMHOI'0 MHOX€eCTBA MpPo6JeM, KOTOpble MOTYT ObITh paccCMOTpeHbl. PazpaboTka Haluo-
HaJIbHOM U/Jler Y roCyJapCTBEHHOM U/le0JIOTUM NpeJliojiaraeT 6eCKOHEYHOe ee COBepIleH-
CTBOBaHMe, U/Jlea/IbHYI0 MOJieJib U/Ie0JIOTUH pa3paboTaTh, NPAaKTUYECKH, He NpeJCTaBJsa-
eTCsl BO3MOXKHBIM, MOKHO TOJIBKO NPeAJIOXKUTb BKJIIOYUTh B KOHLenuuw «/lobpa u Bce-
o611ero cox3a» Te caMble JIyylllMe OCHOBbI, KOTOpbIe 3aKPEeNJIsAIOTCS BO BCEX, CYLeCTBYIO-
IMX B HACTOfIllee BpeMs M U3BECTHBIX JIIOAAM U/JlesX, NpeJI0KeHUSAX YNHOBHUKOB, Hayy-
HOTO COOO1eCTBa U J1eJ10BOM 0611{eCTBEHHOCTH.

B cBfI3U ¢ 3TUM, HY>KHO [TOCTapaThCs AOCTATOYHO NPOCTO, ICHO U JJAKOHUYHO 060C-
HOBaTb LeJib 3TOM WUJE0JIOTUU U OIpe/leJIUTh JaJibHellllee HalpaBJeHUe «JBUXKEHU»
CTpaHbl, YTOObI Y POCCUSAH He ObLIO CTpaxa B 3aBTPAILHEM JIHe, UHAaYe HesCHOCTb JIIoJeHl
MOXeT JJOBECTH [J10 UCCTYIJIEHUs] HaceJleHUs.

OcHoBHas ujes koHuenuuu «/lo6pa u Bceobuiero corsa» 3ak/o4yaeTcs B aKIleH-
THUPOBAaHUHW BHUMAHUs Ha «COI[MAILHOM COKO3€e» JIIEH U BKJIIOUYEHUH UX B eJJUHOE 001ile-
CTBO, B KOTOPOM TOCYZlapCTBO JOJKHO OFPAaHUYUTb BO3MOXHOCTb M CTPEMJIEHUS OJHOU
COLMAJIbHOW TPYIbl U3BJIEKATh BBITOJY 3a CYET APYTUX COLMaNbHBIX cjl0oeB. OCHOBHBIE
IPUHLUINBI CIPaBeJJIUBOCTH, IATPUOTHU3MA, TYMAaHHOCTU U COJIMJAPHOCTH JiIoJel 3a 00-
ljee Oy/ylliee CTPAHbI BBICTYNAIOT IJIaBHBIM yCJI0BUEM CYyIleCTBOBaHUsA 06L1eCTBa.

Upea xoHuenuuu «Bceobujero corwosa» paccMaTpUBaeT COX03 pasHbIX HaLMOHAJb-
HocTell Poccuy, MOCKo/IbKY Halla CTpaHa CJaBATCA MHOTOHALlMOHAJIbHBIM HapojaoM Poc-
CUM Y YKpeIlJIeHHe TAaKOIo COl03a He MO3BOJIUT JeCTabU/IM3UpOBaTh O6LIeCTBEHHOCT.
Kpome 3Toro, koHuenunusa AonyckaeT U NPUBETCTBYeT Ipak[JaH JApPYrUMX CTpaH 00besu-
HUTbCA BOKDPYT T'OCYZapCTBOOOpA3yIOLero pyccKOro HapoJa, NpU3bIBaeT BCeX JIJel
K MUPHOMY NepCIeKTUBHOMY COTPYJAHUYECTBY U COBMECTHOMY Pa3BUTHIO JitoJel. B aTtom
YHUKAJIbHOM COl03€ PaBHBIX U YBAaXKAKOLUX APyl Apyra HallMOHAJbHOCTEN KpoeTcs 3a-
JIOT yclexa AJif pa3BUTHUA LUBUAM3anuu. [losTomy Poccua MoxeT npefioKUTb MUDY
«Col03 1IMBUIM3aLMi», HA OCHOBE B3aMMHOTIO yBa)KeHMsl WM NMPU3HAHUSA CaMOOBITHOCTHU
JIpyTUX CTpaH.

["apMOHM4, CK/IaJbIBAOILASACA B OTHOIIEHUAX MeX/JY MHOIOYMCJIeHHbBIMH Hapo/a-
MU Poccuy, B MX LIMPOKOH, OTKPBITOM AylIaM Jpyrux HapoJ 0B KyJbType, Ha IPOTsKEeHUHU
BCeM ucTopuu Poccuickoro rocyfapcTsa BBICTYNAJIA CBA3YIOLKMM 3BeHOM Mexay Bocro-
KOM M 3ana/ioM, B OCHOBe KOTOPOM 3aJI0’KeH NMPUHLMI BCeoblero ujeasa yejoBeka Kak
BbICIIEN L[EHHOCTU. ['ocyZlapCTBEHHbIN CO103, KaK U BCSIKUH CO103, OYAET TeM CIJIOUEHHee
Y CUJIbHee, OH OyJieT TeM Jpy»KHee U yCIlelllHee pellaTh CBOU 33/lauH, YeM TIJIybxKe B rpax-
JlaHax OyZeT 4yBCTBO 00Lell 00'beIMHEHHOCTH, YeM CHUJIbHEE B HUX OYJIET YBEPEHHOCTb
B TOM, YTO €JJMHbII U OOLIMU UHTEpPEC JIEXKUT B OCHOBAHUM UX 06beguHeHus [20, c. 30].
[Tocko/ibKy, O4eBH/IHO, YTO 4YeJIOBEYeCTBO MMeeT eJJMHble WCTOKM U obuiyio nesab [20,
c. 38], mOCTO/NIBKY CYTh U/leM 3aK/I04YaeTCs B HE3aBUCHMOM, COI03HOM, MHOIOBapUAHTHOM
M OJJHOBPEMEHHO COBMECTHOM, NapaJljie/IbHOM Pa3BUTHUM BCeX 0e3 UCKJIYEeHHUs CTPaH,
nepexozsineM B Konnenuuio «EAMHCTBA BCEMUPHOTO UCTOPUYECKOTO ITpoLeccay.

54



Theory of State and Law

«Pesurrvo3HbIi CO03» MOXKET NpeAnoJaraTb COTPYAHUUECTBO BCEX CYIECTBYOLUX
peJIMTMH B LieJIIX COXpAaHeHHUs MUpa Ha 3eMJIe.

«Upesa pobpa», pa3paboTaHHasi BEJIUKUM PyCCKUM MbicauTeneM - ©.M. Jloctoes-
CKHUM, 10 CHUX IOD, fIBJsAeTCs, 6e3yCJ0BHO, aKTyalbHOU [7]. Hesb3s He OLeHUTb 3HAYU-
MOCTb €ro TBOpPYeCTBa /I HAalMOHAJbHOIO Haciegusa PoccuM M MUPOBOHM KyJIBTYPBI
B ¢unocopun ®.M./[locToeBckoro ujiess obpa U HapoAa o6peTaeT KOHKPETHOCTh Yepes
IPUYACTHOCTb JIBYM MJeAM: Hjiee «KMaKCUMyMa» J[yXOBHOI0 O6bITHUA — UJee bora - u uzee
«MHUHUMYMa» AYXOBHOTO ObITUS — UJiee 3eMJIH, TOoUBbl. CHHTE3 3THUX ABYX UJel, COOCTBEH-
HO, U OollpeJieisieT 0COOGEHHOCTD ObITHS Hapo/a.

B ero ¢unocodpun ob6o3HavaeTcs eAUHCTBO JIMYHOCTHM U HApOJA, PACKpbIBAeTCs
BHYTpPEHHsS B3aUMOCBSI3b POCCHUMCKOr0 TOCYyAApCTBa, aHaJMU3UPYeTCs HCTOpPUYEeCcKoe
npejHa3Ha4yeHue pycckoro Hapoga. OCHOBHOe BHUMaHUe yJesdeTcd TpakToBke O.M. Jloc-
TOEBCKHM OCHOBOIOJIAraloiux MeTadpusndeckux, Gpuaocodpcko-npaBoBbix, GpuI0copcKo-
PEIMTU03HbIX, UCTOPUOCOPCKUX UEN: ObITUS, CBOOObI, UeJI0BEKA, AYILIH, PyCCKOTO HApPO-
Jla U ero LeHHOCTeH, CeMbH, NpaBa, CNpaBeJJIMBOCTH, UCTOPUYECKOTO MpeJHa3HaAYeHUs
Poccuu. Upeanbl ryMaHu3Ma, UM pa3paboTaHHble, OCHOBAHbI Ha NPUHIMIIAX NaTPUOTHU3MA,
abcoJII0THOrO 06pa, Ujee eJUHCTBA HALlUU, HECOMHEHHO, AABJISIOTCH aKTyaJbHbIMU U B Ha-
cTofllee BpeMs.

lenTpanbHbiM 37ieMeHTOM MeTadusuku P.M. [ocTOEBCKOTO SBJSETCS y4eHUE
0 CMBbICJIe BCeOoOI1ero 6bITUSA U 0 3HAYEHUH 3TOT0 BONPOca /JIsl pa3yMa U BOJIU YesI0BeKa,
LleHTpaJIbHbIM 3JIeMEHTOM 3THUKU — y4eHHue 0 [00pe U 3Jie U 0 CBOOOo/Jie YesloBeKa, COLHU-
aJibHOU puocodpuu - UCTOPUYECKOM 3HadYeHUM Poccuu U pycckoro Hapoga. McToYyHUKH
3J1la U NpecTyIleHuH, o JlocToeBCKOMy, CyLeCTBYIOT M3-3a pa3beJUHEHHOCTH JIJeH,
B pacnaZieHUH CBSI3U €JUHOI'0 U MHOTOr0 B HPaBCTBEHHOM IpOCTpaHCTBe. [loaToMy, uaesa
6eccMepTHs AYIIW BBICTYNaeT BaXKHeMNIIeN /151 Bepyrolero yesoBeka [3, c. 186-193; 4; 5;
6;8;9; 11].

Wpeanbl cUIbHOM, CyBEepEHHOU U IJIyOOKO HPAaBCTBEHHOW B CBOUX OCHOBAX HallUU
BBICTYNAIOT OCHOBAaHUSIMU Pa3BUTHUsA CTPaHbl. 3HaYeHHEe PYyCCKOr0 HALMOHAJBbHOIO Ayxa
NpUAeT CUJIbl HAlJMOHAJIbHBIM [eHHOCTSM.

JloCTOeBCKUU CyMes1 Ha f3blKe, IOHATHOM COBpPEMEHHOMY YMTATeJsl0, PaCKpbITh
CMBICJI TOTO €JMHCTBA abCOJIIOTHOI'O U JIMYHOTO Haya/ B YesoBeKe, KOTOpOe 3aKJI0UYeHO
B CBOOO/Ie KaK B BBICLIEM OIpeJie/IeHUH Yyes0oBeKa (CBo601a Kak BbIcUIWM Aap bora yeso-
BeKy). CuHeprus KJjaccuyecko ¢usocodpuy, aroliell MeToA0JI0rM4ecKre CpeficTBa AJs
TEOPeTUYECKOTO BbIPOKEHUsI TaKMM 00pa3oM NOHMMaeMoll cBo6ojbl, U uaocodbuu
@.M. [locToeBckoro (B ee Xy/10’)KECTBEHHON pOpMe U B ee CUCTEMAaTUYECKOM H3JI0KEHUH)
bopMUpyeT HCXOAHYIO TOUKY ITOCTPOEHUS HAllMOHAJbHOM cyBepeHHOU ¢puiocodum npa-
Ba, ABJIAKOLIENCS MEeTOA0J0IMYeCKOM OCHOBOM COBPEMEHHOU rocy/lapCTBEHHO-IIPAaBOBOU
uaeosioruu [12; 13; 14; 15; 16; 17; 18; 19; 22]. OnbIT 0CMbICJIEHUS] UTOTOB KJIACCUYECKOU
dunocopun .M. /locToeBCKOro B KOHTEKCTe NMpo6/ieM COBpeMEHHOI'0 NpaBa M03BOJISET
cAiesaTh BbIBOJ, O TOM, YTO Mpe/CTaBJeHHbIN ero Coco6 MOHUMaHUSA ObITUSA «AGCOJIIOTHO-
ro /lobpa» siBjsieTcs Bbicliedl GOPMOMl KOHKPETHOIr'O MBbILIJIEHUS BCEOOLero eAuHCTBA
MHUPO3/aHUS.

B cBsi3u ¢ 3TUM, Npe/cTaB/ieHHast KoHIenIus «/o6pa u Bceobiero cor3a» rapmo-
HHAYHO COYeTaeTCd C UCTOPUYECKH CJIOKMUBIIMMCA MEHTAJUTETOM MHOTOHALMOHAJIBHOTO
Hapoga Poccum, MoxeT cziesiaTh CTpaHy CUJIbHee, CIJIOYeHHee, BJISeTCH INpUBJieKaTe lb-
HOU JI/I1 PYTUX CTPaH, NPU3bIBaeT K COBMECTHOMY COTPYAHHUYECTBY, KOTOpPO€ ABJIAETCH
OCHOBOM 4eJsIoBeYeCKOro obuiecTBa M He BCTyNaeT B NMPOTHUBOpeYHe C APYTMMHU CyILLeCT-
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BYIOLIVMMHU U/I€0JIOTUSIMH, TO €CTh MOXEeT ObITh pacCMOTpPeHa KaK MHTerpaTUBHasA U/1€0J10-
TS, UJIA UJIEO0JIOTUSA « /ISl BCEX».

Ecnu Poccusa ycnemHo cipaBUTCA € TPOLECCOM IEMOKpPATUYECKOW KOHCOIMAAlUU
U COLMaJIbHOM MOJIepHHU3ALMU, TO, B ONpeJieIeHHbIH MOMEHT, OHAa MOXeT CTaTb LieH-
TpaJIbHbIM 3B€HOM BO B3aMMOOTHOILEHHUAX C JIPyTUMH CTpaHaMHu. /[l/1g IpoLBeTaHUA U yC-
nexa Poccuy, B fanbHel1eM, NOTpeOyeTCsl TeCHOE COTPYLHUYECTBO CO BCEMU CTpaHaAMHU
MHUpa, U 3TO OyJeT HeusbexHo. PesuruosHoe u ujeosioruieckoe Bo3poxJeHue Poccun
JlacT MUPY HazexAy Ha oyayiiee. Muccus HapoZioB Poccuu 6yzieT coCcTOATh B KapAUHA/Ib-
HOM U3MEeHEHMUH CYLIHOCTH YesI0BeYeCKUX B3aMMOOTHOILEHUH, TPUJeT 0CBOOOXKAEeHUE OT
3roMsMa U rpyobix MaTepuasbHbIX cTpacTed. OTHOLIEHUS MeXJAy HapoJaMHu OyAyT BocC-
CTAHOBJIEHbI HA HOBOM OCHOBE: IOBEPUHU U MYIPOCTH.

TeppuTtopun Poccuum npuBsekaTeNbHbl A5 )KU3HU JoAed. KombopTHEIM MecTOM
npe6bIBaHUA TPaXK/JaH OyAyT He TOJbKO 9KOHOMHYECKH pa3BUTble MeranoJmchl, HO U 3KO-
JIOTUYECKH YUCTblE PallOHbl CTPaHbl, HanpuMep, 3anagHas Cubupsb, rae uMeeTcs 60JblIOE
HaKOIlJIeHHe YUCTOM 3Hepruu. [loaaepxka MalbIx FOPOZOB, pABHOMEPHOE paclpejesleHre
Jl0X0/JI0B Ha BCe ropoJia CTpPaHbl C/eJal0T IpUBJeKaTeJbHbIMU YCJI0BHUA [IJ1S IPOXKUBAHUSA
HalKX corpaxzaH. /s aToro norpebyeTcsa SKOHOMHUYECKUH TOJTYOK, CBOEro poJia, KBaH-
TOBBIM nepexo. [loTpebyeTcs oco6bli UMNYJIbC A/ PUAAHUSA ITOrO ABJeHus. [Ipu Ha-
JINYUM UMIYJIbCa, IOTEHIMa/la U MOCTOSTHHBIX OCO3HAHHBIX YCUJINH, Tpeoo/ieHue bapbe-
pa BO3MOXKHO B JII060M MOMeHT. [lepexo/; Ha HOBBIN ypOBeHb Pa3BUTHUS He 3aBUCUT OT
BpeMEHHU.

Heo6xoauMmo co3path «KyabT npegnpyuHUMaTebCTBa», YTOOLI CTATh TEXHOJIOTHUY-
HOM CTPaHOW, BBECTM MMHMMH3ALUIO NPEANPUHUMATEIbCKOTO PEeryJUpOBaHUA, BBECTH
HaJIOTOBYIO CTaBKy OT 000pOTa M BBECTH NPOrPECCUBHYI0 CUCTEMY HaJIOT000JI0KEHMUH,
HaLleJINThCA Ha CO3/JlJaHHe «HOBBIX» U «3aKPbIBAIOLIMX TEXHOJOTUN», «IIOAPBIBHBIX UHHO-
BallMii», UCN0JIb30BaTh COBEPIIEHHO HOBble GOPMBbI 3HEPTUH, BBECTH B MPAKTUKY TEXHO-
JIOTUH, CO3JJaHHble NPHU MOMOLIM UCKYCCTBEHHOI'O MHTeJJIEKTa U pa3paboTaTb NpaBOBble
OCHOBBI €ro peryJMpoBaHHUs. 3a CYeT CO3JaHUs YHUKAJIbHBIX TEXHOJIOTMM Halla CTpaHa
BO3poauTcs. ToJbKO Tak Poccust cMoxeT cTaTh NepelOBOM TEXHOJOTUYHOM CTPAHOU C pas-
BUTOW U CUJIbHOM IKOHOMHUKOM.

[Io3TOMYy, MO>KHO 3aKJ/IIOYHUTh, YTO BCEe U/ E0JIOTHUYECKHe CUCTEMBI OINpeseIeHHOro
o0L1ecTBa WM TOCyJapCTBa XapaKTEPU3YIT TOXAECTBEHHOCTb HauboJsiee CYIIHOCTHBIX
[IeHHOCTEeH, NPUCYIIUX JAaHHOMY COLIMYMY, CBOEro poJia KOMIPOMHUCC BCeX COLMAJIbHbBIX
rpynn. Bce oHM, HeCcMOTpsA Ha HMMelolIMecs CyllecTBeHHble pa3inyuus, QYHKIUOHUPYIOT
B €/JMHOM LIeHHOCTHO-U/JIeIHOM I0Jie JJaHHOTr'0 00IlecTBa, NOALepKUBAaeMOM U 3ajiaBae-
MoM rocyaapctsoMm [20, c. 51].

BOJIbIIMHCTBO HUZE0JIOTUNA NPHU3BIBAOT K 3BOJIIOIIMOHHOMY Pa3BUTHIO 0OLIECTBa,
COLMA/IbHOMY MHUPY M MOMCKY KOHCeHcyca. X mpuMepaMy MOTYT GbITb TPAHCTyMaHM3M,
HEeOTyMaHHU3M, I'YMaHU3M, J1ubepasn3M, TeEXHOKOMMYHU3M, NaluPu3M, 3K0J0ru3M, QyH-
JlaMeHTa/Iu3M, rJ106a1u3M U Apyrue. Bcex ux o6'beJUHAET UHTErpaTUBHAA U/€0JIOTUS I'O-
CyZapCTBa, NpeBpallamnliasgd KOHKYpUpYOIli1e MOJUTUYeCKHe CUJbl B 3JIeMEeHThl eJUHOU
cuctemnl [20, c. 52]. [loaToMy, Bce OHU SIBASAIOTCSA TOW €JUHOU IJ106a/bHOW OBGLHOCTHIO,
YbU UHTEpeCh] BbIpaXKaeT Ue0/I0TUsl JaHHOTO TOCyAapCTBa, CKBO3b NIPU3MY YbUX UHTEpe-
COB OTpakaeTcs B HeM 00L1eCTBEHHOe ObITHE.

[IpeTeHays HA YHHUBEpPCAJbHOCTD, Ueos0Tus «/lobpa U Bceobiuiero corosza» MoxKeT
ObITh BIIOJIHE TOJIEPAHTHA B OTHOLIEHHWH MHBIX CYLeCTBYIOIIUX B T€ONOJIUTUYECKOM IPO-
CTPAHCTBE LJeHHOCTHBIX CUCTEM.
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HasBaHHas rocyjapcTBeHHO-IIpaBOBasi U/I€0JI0TUSI MOXKET CyIeCTBOBAaTbh UMEHHO
KaK O/lHa U3 HEKOr0 MHOXKECTBaA CyIlIEeCTBYIOIIUX B 0011eCTBe BO3MOXXHbBIX U/ €0JIOTUH, He
HacaxJjaeMasl rocy/JapCTBOM HAaCUJIbCTBEHHO, @ 00'b€KTUBHO CTOS1[asl HAJl BCEM KOMILIEK-
COM YaCTHBIX, IPYNIOBBIX LJEHHOCTHBIX CUCTEM YK€ B CUJIy CBOEr0 MHTErpaTUBHOIO Xa-
pakTepa. OHa MOXeT GbITh pacCMOTPEHAa B HEKOW COBOKYMHOCTH C APYTUMU UAEAMU, CY-
1IEeCTBYIOIMMHU B PoccuiickoM 06111eCTBe U, BEPOSITHO, CMOXKET MOAJAEPXKUBATHCS rocyAap-
cTtBoM. ['ocyiapcTBO, B 3TOM cJlydae, JOJ/HKHO JIMIIb CTPEMUTBCS YO6eUTh CBOUX IpaKJaH
B CYL[eCTBOBAaHUU HEKHUX LIEHHOCTEN, UHTETPUPYIOLUX BCex UX. [Ipu 3TOM rocyapcTBeH-
Hasl UJIe0JIOTHS SIBJISIETCS CBOEro poJa KOMMYHHUKAaTHBHBIM MPOCTPAHCTBOM [JisI BCETO
MHOKeCTBa CylLeCTBYIOIIMX B HEM MHBIX UJ€0JIOTUH, IpeAIioaras npoLeAypsl ¥ IpaBua
JIOCTHDXKEHUSI COTJIaCOBAHHbBIX pelIeHUM, MOUCKAa KOMIPOMMCCOB, HaX0X/€HUSl COTrJacus
MEeXy BCEMHU IEUCTBYIOLUUMHU B MOJUTHUKe cyobekTamu [20, c. 38-39].

Hesib3g MOCTpOUTH CU/IBHOE TOCYy[apCTBO 6€3 BOCNHUTAHUSA B IpakJaHaX YyBCTBa
NaTPUOTU3Ma, YyBCTBA 3HAYMMOCTH JAEWCTBUS KOHKPETHOTO 4YeJIOBEKa B >KM3HU CBOEU
CTpaHbl, YYBCTBA CONMPUYACTHOCTH K MpobieMaM CBOEro Hapo/a, ¥ JAaHHbIe 33JlauM U sB-
JIIIOTCS QYHKILMEN rocy1apCTBEHHOW u/ieo0rui. LleHHOCTH BCsAKOTO rocyAapcTBa B Gpop-
Me ero rocy/JapCTBEHHOU HJIE0JIOTHUM BO MHOIOM OMNpEJESIOT NPOUCXOsIIMEe B HEM CO-
[[MaJIbHO-TIOJINTUYECKHUE, COLIMOKYIbTYPHbIE U 9KOHOMUYecKHe npouecchl [20, c. 56].

['ocypapcTBeHHas WM 06leHALlMOHA/IbHAsA UJ€0JI0OTUS eCTh 60Jiee BbICOKOOPra-
HU30BaHHAsA MOJeJb UM TUIN UCXOJSIIUX OT FOCYyAapCcTBa UJiell U 6oJiee HACTOATe/bHas
Y nocJiefijoBaTe/ibHAsA UX CeJIEKLUSl CUJaMU U CpeAcTBaMu rocyaapcrba. OHa CcylecTByeT
B BH/I€ 11€JIOCTHOM CUCTEMbI, IOTUYHO U HEPAPXU3UPOBAHHO MOCTPOEHHOM.

HanyoHanbHas ujiess - 3TO 3CKM3HO 0OpPHMCOBaHHAasi COBOKYIHOCTb OOLIeNpU3HaH-
HbIX Y NMOJAJEep>KMBaeMbIX TOCY/JapCTBOM IIeHHOCTHbBIX OpUueHTaluui. Hasiuuyue u Bocrpous-
BeJleHUe B KaXKJ0M NOC/IeyI0leM NOKOJIEHUU HallMOHA/IbHbBIX U/Jlel pecTaB/sieT co60i
yCJIOBUE CYLIEeCTBOBAaHUS Hapo/ia KaK CaMOCTOSITE/JIbHOIO CyO'beKTa UCTOPUUECKOTO MpPOo-
1ecca u ero rocyaapcrBa. HauuoHanbHas ujes: Bcerjia OCTaéTcsl CBSI3aHHOM C peJIuruos-
HbIM ONIBITOM Hapo/ia U ¢ ero pyHZaMeHTalbHbIM CAMOOIIpeZie/ieHUEM B 3TOU cdepe.

HanuoHnanbHas upaes coBpeMeHHOM Poccum gosmkHa 6a3UpoBaThCsl HA AYXOBHBIX
LIEHHOCTSX BCeX CyIIeCTBYOIIUX KoOHpeccuil. OHa MOXET pacCcMaTpUBaTbCA KaK CPeCTBO
npeojiojieHus UJeHTUPUKALMOHHOI0 KpHU3UCa COBPEMEHHOTO POCCUHCKOTO 06lecTBa
[20, c. 59-62].

BbIxo/ cTpaHbl U3 KpH3KMca BO3MOXKEH JIMIIb B pe3yJibTaTe 0CO3HAHUS BceMHU 6e3
VICKJIIDYEeHUS HalMOHAJIbHBIX UHTEPECOB rOCYAAapCTBa B KadecTBe BBICUIMX LeHHOCTEU
00111eCTBa ¥ CBOEro poJia HallMOHAJbHBIM IPUMHUPEHUEM Ha 3TOU ocHOBe. [Ipoucxosiiee
HblHe pedopMUpoBaHHe Poccuiickoro rocyjapcTtBa J0/KHO NPOXOAWTH He CIOHTAHHO,
METO/IOM P06 U OLIMOOK CO BCEMHU CJIEAYIOIUMU U3 ITOTO HEU30EKHBIMU MIOTEPSIMHU, a HA
OCHOBe OIpejie/IeHHOM Hay4HOM 6a3bl, UMEIUIMXCS TeopeTUYecKUX HapaboTok [21, c. 4].
ToJsibKO OCO3HaHUE CYUIHOCTU U HauboJsiee 3HAUUMbIX CBOMCTB U XapaKTEPHUCTUK UMEHHO
Poccuiickoro rocyzjapctBa MOXeT MO3BOJIUTh POCCUMCKUM pedopMaTopaM A0OUTHCS MO-
3UTHUBHBIX NOCJEACTBUH B OCYLIECTBJIsIEMOM Kypce pedopM.
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dermining the economic component, sanctions policy of Western countries, the ongoing
wave expansion of the NATO bloc to the borders of the Russian Federation, threatening the
state sovereignty, as well as other significant geopolitical events require a deep under-
standing of the existing results of ongoing phenomena.

In all historical epochs and in all civilizations, ideology, in many respects, deter-
mined the processes taking place in the world, predetermined the policy of states, the be-
havior of social groups. It is simply pointless to underestimate its role and place in the sys-
tem of factors affecting all state and social processes without exception. The domestic and
foreign policy of any state, the form of the state, and the nature of social relations in it have
always experienced a significant influence of the ideological doctrines that dominate in
a given society.

As is known, the term "ideology" was introduced into scientific circulation in the
18th century in the works of Destude de Tracy and his followers. In his work “Elements of
Ideology”, he understood the term ideology as a derivative of two Greek roots “idea” - idea,
thought, representation and “logos” - science, teaching, i.e. the science of ideas [20, p. 8].
The foundations of this scientific school became known thanks to Thomas Jefferson, who
initiated the translation into English of The Elements of Ideology. In addition, even earlier
Aristotle, Plato, Machiavelli, Bacon and other thinkers did not use this single term in their
works, although they analyzed its essence quite deeply [20, p. 6]. For example, Plato in the
dialogue "The State" sees in the ideal model of the state a necessary element of public ad-
ministration - ideological mechanisms. In the dialogue "Laws" declares the unity of laws,
religion and morality, as a single mechanism that ensures the obedience of citizens and the
inviolability of the state [21, p. 100].

Ideology, at present, continues to be a very significant factor in political processes,
both in Russia and around the world. The collapse of the Soviet Union, which ended the
confrontation with America in the Cold War, allowed the United States to continue to pur-
sue the ideology of "American globalism" with great optimism. It was developed by conser-
vatist theorists Z. Brzezinski and R. Pipes and announced the leading role of the United
States in world politics [21, p. 180]. For the United States, a Eurasian geostrategy includes
the purposeful leadership of geostrategically dynamic states and the careful handling of
geopolitical catalyst states, respecting two equal American interests: in the short term,
maintaining its exclusive global power, and in the long term, transforming it. into an in-
creasingly institutionalized global collaboration.

Ideological restrictions imposed by American consultants during the reign of Presi-
dent B.N. Yeltsin and enshrined in Article 13 of the Constitution of the Russian Federation,
significantly undermined the creative potential of further promising development of Rus-
sia, making the political system more inert, as a result of which the economic component of
the formed state was significantly weakened, in addition, there was a significant backlog of
the country in scientific and technical terms. As a result, America, in that historical period,
became richer, went much further in the field of technology development, ans was more
flexible and advanced in the military field, more creative and socially attractive. In this re-
gard, it is important to state that the new Russia of the 1990s entered the stage of "Catching
Up Development".

Ideology sanctifies power and laws, gives them special significance, a deep meaning
of existence and functioning, allows you to create a system of dominant values that under-
lie everything that happens in public life, allows you to determine the specific goals of so-
cial development, the immediate and long-term ones, and choose the means to achieve
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them [20, p. 29]. The weakening of the ideological foundations or the absence of a sove-
reign state-legal ideology is practically fatal for the state, although it may exist for some
time due to inertia, trying in vain to overcome numerous difficulties and problems. The
state may lose its viability, the ability to adapt to emerging and growing anthropic pheno-
mena [20, p. 32]. The consequence of the weakening of the impact on the public opinion of
citizens is the weakening of national or state self-identification, the loss of the subjective
significance of this state for its citizens [20, p. 33].

The Roman Empire in the last century of its history, the Soviet Union in the late 80s
of the last century is the clearest confirmation that insufficient articulation, and even more
so a conscious rejection of the sovereign state-legal ideology, combined with other prob-
lems, can lead the state to death [18, p. 33]. The absence or significant weakening of the na-
tional idea and state ideology can lead to the disintegration of a single value space, the
transformation of the state into an amorphous set of weakly interconnected individuals
and groups [20, p. 59].

In this regard, it is obvious that any state cannot exist without a national idea that
drives and determines the direction of its development, expressed in state-legal ideology,
since, in its essence, the state is also an idea: the idea of unification, the idea of law and or-
der, the idea of security, the idea of authorities. In the absence of its own national idea and
state ideology, Russia may fall under an alien ideological influence imposed on our citizens
[19, p. 193].

Ideology, or even state-legal ideology, should be attributed to those necessary, in-
alienable essential features, the presence of which makes the existence of the very pheno-
menon of the state possible [20, p. 20]. It is a necessary means of realizing state goals, state
policy, and allows justifying power actions.

The state policy is always based on a certain system of values that predetermines the
logic of what is happening and being undertaken [20, p. 23]. Ideology makes it possible to en-
sure the real unity of the value orientations of the individual and the state, to integrate the en-
tire set of existing social, confessional, territorial, ethnic and other groups into something
whole, self-identification with which is subjectively significant for the individual [20, p. 27].

In his 2013 book Strategic View, Z. Brzezinski argued that America's inability to
cooperate with Russia after the end of the Cold War had, unfortunately, the opposite effect,
when Russia began to focus on establishing its influence in the post-Soviet space [10, p. 6-
20]. As a result, the expansion of the NATO bloc in Europe followed, the main goal of which
was to curb the development of Russia and weaken its spheres of influence in the post-
Soviet space. Thus, an analysis of the past and current world processes allows us to con-
clude that ideology, in any of its forms, is the key justification for geopolitics.

In this regard, the policy pursued by the leaders of the Russian state should be ade-
quate to the challenges of modern global processes. At the fundamental level, its connec-
tion with the national idea can be traced. We believe that the idea of recognizing the value
bases of law, the state, and sovereignty as basic social and moral values can become an im-
portant task of preserving the state sovereignty of Russia at the present time. To fix this
fact, a kind of analogue of a new social contract, is possible only through the Constitution of
the Russian Federation.

Genuine state sovereignty is expressed in the presence and promotion of its own
ideology, based on the original path of the Russian state in its retrospective analysis. The
values underlying patriotism and love for one's homeland are dominant for any person.
Love for Russia is the eternal driving force behind the development of the country. The
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world-historical destiny of Russia is often used by the President of the Russian Federation
as a weighty argument to justify significant political decisions.

Commenting on the start of the Special Military Operation to protect the DNR and
LNR, addressing the population of Russia, Vladimir Vladimirovich Putin noted: “The cur-
rent actions of Russia are also dictated by our tragic history in the past. At one time, in the
early 40s, the country was not ready to meet the enemy and paid a terrible price for this,
which Ukraine, which shared the payment for the victory in the Great Patriotic War, today
prefers to forget. Literally the day before, Kyiv began withdrawing from the agreement to
perpetuate the memory of the courage and heroism of the victorious peoples. In Russia, the
heroes and lessons of the Great Patriotic War are never forgotten. You and I simply have
not been left with any other opportunity to protect Russia, our people, except for the one
that we will be forced to use today. Circumstances require us to take decisive and imme-
diate action. I have decided to conduct a special military operation. Its goal is to protect
people who have been subjected to bullying and genocide by the Kyiv regime for eight
years. The military development of the territories adjacent to our borders, if we allow it,
will remain for decades to come, and perhaps forever, and will create a constantly growing,
absolutely unacceptable threat for Russia. Even now, as NATO expands to the east, the situ-
ation for our country is getting worse and more dangerous every year. Moreover, in recent
days the leadership of NATO has been openly talking about the need to speed up the ad-
vancement of the Alliance's infrastructure to the borders of Russia. In other words, they are
hardening their position. We can no longer just continue to observe what is happening. It
would be absolutely irresponsible on our part.

Further expansion of the infrastructure of the North Atlantic Alliance, the military
development of the territories of Ukraine that has begun is unacceptable for us. The prob-
lem is that in the territories adjacent to us, I note, in our own historical territories, an “anti-
Russia” hostile to us is being created, which has been placed under complete external con-
trol, is intensively settled by the armed forces of NATO countries and is pumped up with
the most modern weapons. For our country, this is ultimately a matter of life and death,
a matter of our historical future as a people. And this is not an exaggeration, it is true. This
is a real threat not just to our interests, but to the very existence of our state, its sovereign-
ty. This is the very red line that has been talked about many times” [1].

In the Club of Rome report "The Limits to Growth model: still prescient 50 years lat-
er" for 2022, as part of the Earth4All project, employees presented detailed papers that ex-
plored the problems and solutions needed to transform the global economic system [23].
The club members approved the idea of a “new world order” with the need to reduce the
population and reduce economic growth, justifying such phenomena as wars, revolutions,
epidemics and other cataclysms leading to mass deaths. An example of this is the provoca-
tion of nationalists and fascists in Ukraine, their financing, which led to a revolution in the
country and, 8 years after 2014, to the start of a necessary and forced special military op-
eration.

On March 16, 2022, the President of Russia held a meeting via videoconference on
measures of socio-economic support for the regions, during which he touched upon aspects
related to national traitors - the "fifth knee". Vladimir Vladimirovich noted: “We remember
how the collective West supported separatism, terrorism, encouraged terrorists and ban-
dits in the North Caucasus. As in the 1990s - early 2000s, they now again, once again want
to repeat their attempt to put pressure on us, to put pressure on us, to turn us into a weak,
dependent country, to violate territorial integrity, to dismember Russia in the best way for
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them. It didn't work out then, and it won't work out now. The collective West is trying to
split our society, speculating on military losses, on the socio-economic consequences of
sanctions, to provoke a civil confrontation in Russia and, using its fifth column, is striving to
achieve its goal. And there is only one goal; I have already spoken about this, the destruc-
tion of Russia. But any people, and even more so the Russian people, will always be able to
distinguish true patriots from scum and traitors. [ am convinced that such a natural and ne-
cessary self-purification of society will only strengthen our country, our solidarity, cohe-
sion and readiness to respond to any challenges. Russia will never be in such a miserable
and humiliated state, and the struggle we are waging is a struggle for our sovereignty, for
the future of our country and our children. We will fight for the right to be and remain Rus-
sia. An example for us is the courage and steadfastness of our soldiers and officers, the
faithful defenders of the Fatherland” [2].

In this regard, of course, it is necessary to recognize the fact that in order to pre-
serve the state sovereignty of Russia, to prevent social unrest and contradictions, to unite
the Russian people, there is a real need to develop and consolidate the national idea of the
Russian Federation and sovereign state-legal ideology.

Under the national idea, covering the entire multinational people of Russia, we pro-
pose to understand the idea of goodness and a universal union based on patriotism and
love for one's homeland, uniting nationalities and uniting citizens of all countries of the
world for cooperation.

Any state, by virtue of the available opportunities, communicative, propaganda, eco-
nomic and others, deliberately emphasizes precisely those values that are adequate to the
objective interests of the whole society, on the basis of which the development of an inte-
grative ideological system for the whole society takes place from group and estate ideolo-
gies [20, p. 35].

The ideology should strengthen public morality, create the ideals of justice, legality,
the responsibility of the state not only to its citizens, but also to the world community.
A change in state ideology can significantly modify the state, lead it to transformation, and
change in qualitative properties and functions.

The state ideology will be able to fulfill its integration role only when not only the
ideological imperatives emanating from the state are adequate to the real interests of the
population, but also there is a correspondence between their sign systems. Only that ideo-
logical system can be received by the population, in which not only the nature of values is
adequate to its interests, but also sign systems, symbols, and the perceived content of ideo-
logemes emanating from the state coincide [20, p. 49]. Political power always involves the
ideological regulation of public life [20, p. 28]. It is ideology that contributes to the ideolog-
ical legitimization of power, its self-justification [20, p. 29].

Obviously, in order to recognize the national idea and consolidate the state ideology
at the legislative level, it is necessary to answer a number of fundamental questions: what
is the main idea, why people should stay in this country, what direction of development is
supposed, what underlies this concept, etc.

[t is important to point out that these questions are the smallest example of the vast
array of problems that can be considered. The development of a national idea and state
ideology presupposes its endless improvement, it is practically impossible to develop an
ideal model of ideology, one can only propose to include in the concept of “Good and Gen-
eral Union” those very best foundations that are fixed in all currently existing and known
people ideas, proposals of officials, the scientific community and the business community.
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In this regard, it is necessary to try to simply, clearly and concisely justify the pur-
pose of this ideology and determine the further direction of the “movement” of the country
so that the Russians do not have fear in the future, otherwise the ambiguity of people can
lead to a frenzy of the population.

The main idea of the concept of "Good and General Union" is to focus on the "Social
Union" of people and their inclusion in a single society, in which the state must limit the
ability and aspirations of one social group to benefit at the expense of other social strata.
The basic principles of justice, patriotism, humanity and solidarity of people for the com-
mon future of the country are the main condition for the existence of society.

The idea of the concept of "General Union" considers the union of different nationali-
ties of Russia, since our country is famous for the multinational people of Russia and the
strengthening of such a union will not allow destabilizing the public. In addition, the concept
allows and welcomes citizens of other countries to unite around the state-forming Russian
people, calls on all people for peaceful long-term cooperation and joint development of
people. In this unique union of equal and mutually respecting nationalities lies the key to
success for the development of civilization. Therefore, Russia can offer the world a "Union of
Civilizations" based on mutual respect and recognition of the identity of other countries.

Harmony, which develops in relations between the numerous peoples of Russia, in
their wide culture, open to the souls of other peoples, throughout the history of the Russian
state, acted as a link between East and West, which is based on the principle of the univer-
sal ideal of man as the highest value. The state union, like any union, will be the more unit-
ed and stronger, it will be the more amicably and successfully solve its tasks, the deeper the
feeling of common unity will be in the citizens, the stronger will be the confidence in them
that a single and common interest lies at the basis of their unions [20, p. thirty]. Since it is
obvious that humanity has a common origin and a common goal [20, p. 38], insofar as the
essence of the idea lies in the independent, allied, multivariate and at the same time joint,
parallel development of all countries without exception, turning into the Concept of the
"Unity of the World Historical Process".

"Religious union" may involve the cooperation of all existing religions in order to
maintain peace on earth.

"The idea of good", developed by the great Russian thinker — F.M. Dostoevsky, is still,
of course, relevant [7]. It is impossible not to appreciate the significance of his work for the
national heritage of Russia and world culture. In the philosophy of F.M. Dostoevsky, the
idea of goodness and the people acquires concreteness through participation in two ideas:
the idea of the "maximum" of spiritual existence - the idea of God - and the idea of the
"minimum" of spiritual existence - the idea of earth, soil. The synthesis of these two ideas,
in fact, determines the peculiarity of the existence of the people.

In his philosophy, the unity of the individual and the people is indicated, the internal
interconnection of the Russian state is revealed, and the historical destiny of the Russian
people is analyzed. The main attention is paid to the interpretation of F.M. Dostoevsky's
fundamental metaphysical, philosophical and legal, philosophical and religious, histori-
osophical ideas: being, freedom, man, soul, the Russian people and its values, family, law,
justice, the historical destiny of Russia. The ideals of humanism, developed by him, are
based on the principles of patriotism, absolute goodness, the idea of the unity of the nation,
undoubtedly, are relevant at the present time.

The central element of F.M. Dostoevsky is the doctrine of the meaning of universal
existence and the significance of this issue for the mind and will of man, the central element

64



Theory of State and Law

of ethics is the doctrine of good and evil and the freedom of man, social philosophy is the
historical significance of Russia and the Russian people. The sources of evil and crime, ac-
cording to Dostoevsky, exist because of the disunity of people, in the disintegration of the
connection between the one and the many in the moral space. Therefore, the idea of the
immortality of the soul is the most important for a believer [3, p. 186-193; 4; 5; 6; 8; 9; 11].

The ideals of a strong, sovereign and deeply moral nation in its foundations are the
foundations of the country's development. The significance of the Russian national spirit
gives strength to national values.

Dostoevsky was able, in a language understandable to the modern reader, to reveal
the meaning of that unity of the absolute and personal principles in man, which is con-
tained in freedom as the highest definition of man (freedom as the highest gift of God to
man). The synergy of classical philosophy, which provides methodological means for the
theoretical expression of freedom thus understood, and the philosophy of F.M. Dostoevsky
(in its artistic form and in its systematic presentation) forms the starting point for building
a national sovereign philosophy of law, which is the methodological basis of modern state-
legal ideology [12; 13; 14; 15; 16; 17; 18; 19; 22]. The experience of understanding the re-
sults of the classical philosophy of F.M. Dostoevsky in the context of the problems of mod-
ern law allows us to conclude that his way of understanding the existence of the “Absolute
Good” presented by him is the highest form of concrete thinking of the universal unity of
the universe.

In this regard, the presented concept of "Good and General Union" is in harmony
with the historically established mentality of the multinational people of Russia, can make
the country stronger, more united, is attractive to other countries, calls for joint coopera-
tion, which is the basis of human society and does not enter into contradiction with other
existing ideologies, that is, it can be considered as an integrative ideology, or an ideology
“for all”.

If Russia successfully copes with the process of democratic consolidation and social
modernization, then, at some point, it may become a central link in relations with other
countries. For the prosperity and success of Russia, in the future, close cooperation with all
countries of the world will be required, and this will be inevitable. The religious and ideo-
logical revival of Russia will give the world hope for the future. The mission of the peoples
of Russia will be to radically change the essence of human relationships, liberation from
egoism and gross material passions will come. Relations between peoples will be restored
on a new basis: trust and wisdom.

The territories of Russia are attractive for people's lives. A comfortable place for citi-
zens to stay will be not only economically developed megacities, but also ecologically clean
regions of the country, for example, Western Siberia, where there is a large accumulation of
clean energy. Support for small towns, equal distribution of income to all cities of the country
will make living conditions attractive for our fellow citizens. This will require an economic
push, a kind of quantum transition. It will take a special impulse to give this phenomenon.
With momentum, potential and constant conscious effort, overcoming the barrier is possible
at any moment. The transition to a new level of development does not depend on time.

It is necessary to create an "Cult of Entrepreneurship” to become a technological
country, introduce the minimization of entrepreneurial regulation, introduce a tax rate on
turnover and introduce a progressive taxation system, aim at creating "new" and "closing
technologies"”, "disruptive innovations", use completely new forms of energy, put into prac-
tice technologies created with the help of artificial intelligence and develop the legal
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framework for its regulation. Due to the creation of unique technologies, our country will
be reborn. Only in this way can Russia become an advanced technological country with
a developed and strong economy.

Therefore, we can conclude that all the ideological systems of a certain society or state
characterize the identity of the most essential values inherent in this society, a kind of com-
promise of all social groups. All of them, despite the existing significant differences, function in
a single value-ideological field of a given society, supported and set by the state [20, p. 51].

Most ideologies call for the evolutionary development of society, social peace and
the search for consensus. Their examples can be transhumanism, neo-humanism, human-
ism, liberalism, techno-communism, pacifism, environmentalism, fundamentalism, global-
ism and others. All of them are united by the integrative ideology of the state, which turns
competing political forces into elements of a single system [20, p. 52]. Therefore, all of them
are that single global community whose interests are expressed by the ideology of a given
state, through the prism of whose interests’ social life is reflected in it.

Claiming to be universal, the ideology of “Good and General Union” can be quite to-
lerant of other value systems existing in the geopolitical space.

The named state-legal ideology can exist precisely as one of a certain set of possible
ideologies existing in society, not imposed by the state forcibly, but objectively standing
above the whole complex of private, group value systems, already by virtue of its integra-
tive nature. It can be considered in some combination with other ideas that exist in Russian
society and, probably, will be able to be supported by the state. The state, in this case,
should only seek to convince its citizens of the existence of certain values that integrate all
of them. At the same time, the state ideology is a kind of communicative space for the entire
set of other ideologies existing in it, assuming procedures and rules for achieving agreed
decisions, searching for compromises, and finding agreement between all subjects acting in
politics [20, p. 38-39].

[t is impossible to build a strong state without cultivating in citizens a sense of pa-
triotism, a sense of the significance of the actions of a particular person in the life of their
country, a sense of belonging to the problems of their people, and these tasks are a function
of state ideology. The values of any state in the form of its state ideology largely determine
the socio-political, socio-cultural and economic processes taking place in it [13; 20, p. 56].

State or national ideology is a more highly organized model or type of ideas emanat-
ing from the state and their more insistent and consistent selection by the forces and
means of the state. It exists as an integral system, logically and hierarchically built.

The national idea is a sketchy set of generally recognized and state-supported value
orientations. The presence and reproduction in each subsequent generation of national
ideas is a condition for the existence of the people as an independent subject of the histori-
cal process and its state. The national idea always remains connected with the religious ex-
perience of the people and with its fundamental self-determination in this area.

The national idea of modern Russia should be based on the spiritual values of all ex-
isting confessions. It can be considered as a means of overcoming the identification crisis of
modern Russian society [14; 20, p. 59-62].

The country's way out of the crisis is possible only as a result of the awareness by
all, without exception, of the national interests of the state as the highest values of society
and a kind of national reconciliation on this basis. The ongoing reform of the Russian state
should not take place spontaneously, by trial and error with all the inevitable losses that
follow from this, but on the basis of a certain scientific base, existing theoretical develop-
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ments [21, p. 4]. Only awareness of the essence and the most significant properties and
characteristics of the Russian state can allow Russian reformers to achieve positive conse-
quences in the ongoing course of reforms.
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BCEOBIIAA JEK/TAPALIMA ITPAB YEJIOBEKA U EE B/IMAHHUE
HA ITIPABOBYI0 CUCTEMY POCCUHU

AHHOmayus. B cmambe aHaausupyemcst ucmopus co3davusi Bceobujetl /lek-
Aapayuu npas 4es08ekd, MeXaHu3M ee NpuHsmusl U ocobeHHocmu gosdelicmaust Ha
npasosvle cucmemvl cyujecmayrwwux 2ocydapcms. Aesmop yb6edumesibHo JoKa3bl8a-
em, Ymo mexcdyHapoOdHbIll JOKYMeHm, pe2/JaMeHmupyrowutl npasa u ceo6odvl au4-
HOoCmu 8 Mupe, Mo2/u c030amb mMo1bko 00apeHHble, NOPsI00YHbIE, YMHbIE U 8bICOKO-
Hpas8CmeeHHble AUYHOCMU — agmopbl mekcma /lekaapayuu.

Kaloueevle cnoea: npasa uesnoseka, Muposoll nopsidoK, npagosasi cucmemd,
Ye/108€ek, IUYHOCMY, 2paxcdaHuH, Bceobwas Jekaapayus npas uesnosexa.

O6uen3BecTHO, 4TO busib o npaBax B Besnko6putanuu (1689 r.), busib o npaBax
B CIIA (1791r.) u [leksapanus npaB yesioBeKa U rpakJaHuHa Bo @pannuu (1789), koTo-
pble OCHOBBIBAJIMCh Ha UZiesX eCTECTBEHHOI0 NIpaBa nepuoja anoxu [IpocBelienus, 6b11u
NepBBbIMHY, IPUHATHIMU B Pa3HbIX CTpaHax JJOKyMeHTaMU O [paBax yeJoBeKa B MUDe.

[loHMMaHUe TOro, YTO 3JI0[EAHHUSA, COBeplLIeHHble HALUCTCKOW ['epMaHUuen B me-
puoz BTopol MUPOBOM BOWHBI, 3aCTaBUJIMA MIPAaBUTEJbCTBA MHOTUMX CTPAaH OCO3HAThb He-
006X0IMMOCTb pa3paboTKU U MPUHATUS 8ceobuje2o0 d02080pda, B KOTOPOM ObIJIU Obl YeT-
KO 0003HauyeHbl 00leNpU3HAHHbIE NpaBa YeJOBEKA MU MeXaHU3Mbl UX 3alllUThl, KaK Ha
YPOBHE rOCyZapCTB-y4aCTHUKOB, TaK U BO BCeX JPYrUX rocyAapcTBax B Mupe. Takum
YHHUKaJIbHbIM NPAaBOBBIM aKTOM cTaJsia Bceobujas Jleksapanuys npaB yesoBeka [1], koTo-
pasi mocJjie JOCTaTOYHO AJIUTENbHOW MOJATOTOBKU U 0J00peHMs, Oblia npuHaTa ['eHe-
panbHO# Accambisieeit OOH Ha oyepeaHom 3aceganuu B 1948 roay. Hag Tekctom /Jleksa-
panuu paboTaJjia co3jaHHas AJs 3TOU Leau paboyas rpynna - komuccuss OOH, koTopas
noJ, npejicefaTebCTBOM Je0HOPbI Py3BesibT paboTasa B nepuo/, ¢ 27 ssuBaps no 10 ¢es-
pasg 1947.

XapakTepusys CO3/JaHHYIO0 AJis pa3paboTKU TeKkcTa /Jlekyiapanuu pabodyo rpymnmy,
claeflyeT OTMETUTD, YTO B €e COCTaB BXOJUJ/IM epBOHavYaJbHO 18 4yesioBeK — mpeAcTaBUTe-
JIU HEKOTOPbIX TocyapcTB, Takux Kak: CIIA, Benuko6putanus, CCCP, ABcTpasnus, beso-
pycckasa CCP, Kyb6a, Kurtaii, Ungus, Eruner, Upan, [lanama, JluBua, ®panuus, Ypyrsau,
@uinnnunel, I0rociaBua u Ynau. CiefyeT oTMeTUTh dOCMAMO4YHO CKPOMHOE npedcma-
sumesibcmeo cmpaH Eepontil...

* [lpozdosa Anekcandpa MuxaiinosHa, npodeccop kadeApbl KOHCTUTYLMOHHOTO U aIMUHUCTPATHB-
Horo npaBa YOY BO «HOpuauyeckuit unctutyt» (CankT-IleTepbypr), npodeccop kadepbl TPpaBOBON KyJIb-
TYpBI U 3aIMTHI IpaB YesoBeka 0pugndyeckoro nHctutyTa CeBepo-KaBkasckoro gpemepabHOr0 yHUBEPCH-
TeTa (r. CTaBpoOIoJib), JOKTOP IOPUAUYECKUX HayK, mpodeccop. E-mail: temp17 @rambler.ru

** PesHosa Mapus bopucosHa, pektop Y0Y BO «HOpuandeckuit uHcTUTyT» (CaHKT-IleTep6ypr), KaH-
AUJAT IpUAUYecKUx HayK. E-mail: lawinst-spb@mail.ru
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O61uiee pyKOBO/ACTBO MO OpraHU3alUi0 paboThl U pyKoBOACTBY KoMuccued 6bL10
BO3JIOKEHO HAa YMHOBHMKaA cekpeTapuara OOH - pykoBoguTesnsa oTAesa [0 IpaBaM 4eJso-
BeKa, ClelMaJucTa N0 MeXAyHapoJHOMYy NpaBy, rpaxzaaHuHa Kanagbl /lxxoHa Xamdpy,
a 3a/laya, IOCTaBJeHHas NepeJ, HUMH, 3aK/04aach B pa3paboTKe U MOATOTOBKE JIOKY-
MeHTa 110/] 061IUM Ha3BaHHUeM MexcdyHapodHblil 6Ul1b 0 npasax yesno8eka.

Ha nepBoM sTame pa6oTa KOMHUCCHUM OCJOXHSJIACh TeM, YTO NMpeJCTaBUTENN pas-
JINYHBIX CTPaH, UMesl KaXK/iblil COGCTBEHHOE MHEHMUE, [10-CBOeMY IbITAJICS 06PUCOBATH CU-
Tyaluio ¢ obecriedyeHrMeM MpaB YeJIOBeKa, a 001ero TeKCTa y HUX He 6bL10. [Ipo6ema 6bl-
JIa pellleHa yTeM CO3/iaHUsA NOATrPyNIbI KOMUCCHUU MOJ, PYKOBOJACTBOM J. Py3BesbT, KOTO-
poil U 6bIO NMOpPY4YeHO MOArOTOBHUTH INepBOHAYa/IbHbIM BapHUaHT TeKcTa Jlekjapaunuu.
B noarpynny Bouwuiu: ¢unocod Yapabsa Manuka u npeacraButenb Kurtasa UYxaH [IsnHuy-
Hbfl, KOTOPBI€e NPUBJIEKJH B CBOIO MOArPYNIY AJA NOATOTOBKU YEPHOBUKA TEKCTa YUHOB-
HUKa — />koHa XaMdpH U ero cOTpyHUKOB.

OnbITHOMY M npodeccMoHalbHO MoArotoBaeHHoMy /bx. XamdpH yaanoch NOAro-
TOBUTb YEPHOBOW BapUaHT TeKcTa Jlekjapauuu U3 48 craTtel U npeACcTaBUThb ero JJis 06-
Cy’kZleHUs Ha 3ace/laHUU MOJKOMUCCUH, Ky/ia ObLI BKJIIOUEH K 3TOMY BpeMeHHU Npe/iCTaBu-
Tesib CCCP Bu. Kopenkui, 4To yKa3blBaeT Ha y4acTHe Hallero rocyZjapcTea B OACOTOBKE
JIOKyM€eHTa C CaMOTr0 HavaJ/la CO3JJaHUs U 00CYyKAeHUs TeKCTa JOKyMeHTa.

[TockoJIbKYy 3T NAATepO NpejACTaBUTeJel pa3/IMYHbIX CTPaH, 8nepevie 8 Mupe pa-
6oTaBIlIMe HAaJ, CO3/laHUeM TeKcTa Jlekapanuy, He COBCeM NpPeJCTaBISANN, YTO UMEHHO UM
cJeyeT Co3JaTh, 4YTO CJeJlyeT BJIOXKUTb B TEKCT JOKYMEHTa, OHU UCIBIThIBAJIA 00bEKTUB-
Hble TPYJHOCTH B JJOCTHXKEHUHM €IMHOTO MHEHMS, IPEKPACHO MOHUMas PU 3TOM U 0CO3HA-
8051 C/I0HCHOCMb U 8AHCHOCMb NOCMAB/1EHHOU neped HUMU 3a0ayu...

Pagu cnpaBef/iMBOCTU cjielyeT OTMETUTb, YTO CaMbId OINBITHBINW, NepeXUBLIUN
3a CBOIO KM3Hb JiBe BOWHBI, O6bl1 PeHe KacceH, no HallMOHa/JbHOCTH eBpel, NOTepsABIIMH
B QallMCTCKUX KOHILJIarepsix 0KoJo TPUALATH POACTBEHHUKOB, IPUTOBOPEHHBIN HaIUC-
TaMU K CMEPTHOM Ka3HM, COTJIACUBILUICA paboTaTh B NOJKOMHUCCHUU HAJZ NpoeKToM /Jlek-
Jlapaliuy, UMEHHO ero BKJIaJ, B pa3paboTKy TekcTa Bceobuiell fekapaliyy npaB yesioBeKa
1948 rosa cTas OCHOBHBIM U BECOMBIM.

Cnenyet orMeTUuTh, 4yTO /Ix. XamMdpu, cobupas npesBapUTeJbHbINA TEKCT, IPUHU-
MaJl K BKJIIOYEHHI0 B YePHOBOM BapHUaHT JJOKYMEHTA CaMble pa3Hble NPeAJIOXKeHH s, B TOM
4ycJie OT OT/e/IbHBIX TPaXK/aH M YaCTHBIX JIUL, YleHaM{ NOJKOMHUCCUU OBbLIN MpOaHaJIU-
3MpPOBaHbl KOHCTUTYLIMU U JIeCTBYIOLIME B TO BpeMs I0pUiUueckre HOpMbI B chepe npas
yesioBeKa. 3Haya/IbHO MOATOTOBJIEHHBIN M3 BCeX MOCTYNUBILUX NPEAJTOXKEHUU JOKYMEHT
6bL1 npecTaBiieH 400 cTpaHUIIAMU TEKCTA M 0XBAaTbIBaJl MHOXKECTBO MpPaB B KyJIbTYPHOH,
COLMa/IbHOW, 9KOHOMHUYECKOM U MOJUTHYeCcKON cdepax. [locse TOro kak JOKYMeHT ObLI
cpopMUPOBaH, BCEM CTa/I0 TPyJAHee BHOCUTD NpeJJI0KEHHU O BKIYEHUN TOM WJIA MHOHN
HOPMBI, IOCKOJIBKY CBO€ IIpe/iJIoKeHHE aBTOPY C/1ej0Bao 060CHOBATb....

[Tony4eHHBIN JOKYMEHT NpeBapUTeJbHO 00Cyk/Jasicsd B popMe NMpoOeKTa U pelle-
HHEM NOJKOMUTETA ABUJIOCh 3a/laHUe Ha yMeHblleHre TeKCTa U NpUBeJleHue ero B COOT-
BETCTBHE C TPeOOBAHUSAMU 3aKOHO/ATe/JbHON TEXHUKH TOro BpeMeHHu. [logroroska BTO-
pOM BepCUU TeKCTa Oblia JjOBEpeHa MHcaTes0 Mo Npodeccud U CIeLHasucTy B chepe
npaB 4desioBeka PeHe KacceHy, KOTOpbIM BBINOJIHUJ 3aJjlaHue WU NpPeJCTaBUJ pe3ysbTaT
CBOEro TpyJa Ha pacCMOTpeHHe NMOJKOMUCCUM Yepes 3a dea dHAa [5]. [lo mpuunHe Takoro
aKTHUBHOI'0 U KayeCTBeHHOro y4yactus P. KacceHa B moAroToBke BTOpPOW BepCUM [JOKYMEH-
Ta ObIJIO NIPUHATO JOJIr0e BpeMsl CYATATh co3jaTesieM Bceobliell fJekapanuu npas yesio-
Beka 1948 roga nmenHo P. Kaccena.
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BmecTe c TeM, B kKoHIle XX BeKa, ObLJ Hall/leH YepHOBUK JJAHHOTO IOKYMEHTAa, KOTO-
pblil 060HAPYXKUJIU B Aesax y [x.XaMppu, U KOTOPbIK ObLI HAallMCAH ero pyKol U 3To Gblyia
Ta camas nepsas Bepcus /Jlekynapanuu. Pagu cipaBeJIMBOCTH, ClaelyeT OTMETUTD, YTO OH
caM CKPOMHO OTKa3bIBaJICS MPU3HABAThb cebsl Co3/jaTesieM JJOKyMeHTa, 00'bSICHSS, YTO O~
HOMY ObLJIO ObI He MOJ, CUJIY CO3JaTh TAKOU AOKYMEHT U 4YTO 3TO Pe3yJIbTAaT TBOPYECKOM
JlesITEeJIbHOCTU COTEH 3aMHTEPECOBAHHBIX JIML, YTO HECOMHEHHO /leJIaeT €My YeCTb U BbI-
3bIBa€eT YBaXKEHHUE.

BmecTe ¢ TeM, OTMETUM, YTO MOCJE MHOTUX KOHCYJIbTAllUM C PSAJIOM MeXyHapo/-
HbIX OpraHU3alUi, 3aceJaHUd U KOHCYJIbTallU¥, KOTOPble MPOAOJKAJIUCH JOCTATOYHO
JIOJITO ¥ KpomnoTJyuBo, 17 utoHsa 1947 roaa P. KacceHn npeacTaBu AJis 00CY»K/IeHUs Ha 3a-
ce/laHUH TMOJAKOMUCCUH TMOATOTOBJIEHHBIA JUYHO UM eapuaHm Bceobuied aekjapaunuu
npaB yesioBeka 1948 rojia, HaJ KOTOPBIM elile HEKOTOpPOe BpeMsi KOMHUCCHs paboTasia Ha-
Npsi>)KeHHO 1o rpaduKy, cocTaBJieHHOMY 3. Py3BesibT, U 06LIUH TEKCT JOKyMEHTA ObLI ro-
TOB 17 nekabps 1947r.

Co3paBast TekcT [lekJiapanyu, aBTOPbl OOHAPYKUIU PsiJi TPO6GJEMHBIX BOIPOCOB,
HanpuMep, CIIOp pa3ropeJsicsi 0 BKJIYEHUU B JIOKYMEHT MOJIOXKEHHUM 0 METOAAX KOHTPOJIS
3a ucnoJiHeHHeM noJioxkeHUM [Jleknapanuu. OAHU ObLIM YBEpPEHDI, YTO 6€3 NPOMNUCAHHOTO
MeXaHM3Ma KOHTPOJIs, JOKYMEHT B 11€JIOM TePSIET CBOIO IOPUANYECKYIO0 3HAYUMOCTbD; JIpy-
rve, COrJIAIAsiCh C MEPBbIMU, YBEPSAJIH, YTO CJAeAyeT He TOJIbKO BIUCATh B Jlekyapainuio
HOpPMbI MeXaHHW3Ma KOHTPOJis, HO TPeOyeTcs Co3/laHue W MeXAYHAapOoJAHOro TPUOYHaJIa;
TpPeTbH yKa3bIBaJU HA TO, YTO HApyWHUBLIWH Jlekiapanyio He O6y/eT NoJBeprHyT HaKa3a-
HUIO, HET BO3MOXXHOCTU IPUMEHHUTDh IPUHYK/IEHUE K HEMY.

Cropbl €O CTOPOHBI MOJIOJBIX U KPYNHBIX Jlep>KaB BbI3bIBAJU U 00'bEMBI MPEAOC-
TaBJIsieMbIX IIpaB U CBOOO/, MOCKOJIbKY MepPBble XOTEJH MOJYYUTh UX O0JIblIE, 2 BTOPbIE —
ObLJIM 006eCMOKOEHbI MPeIoCTaBJIeHUEM CAUIIKOM GOJIbIIOr0 06'beMa MpaB MOJIOJAbIM IO-
CyAapCcTBaM, ONacasiChb 3a CBOIO 11eJI0CTHOCTb.

’Kapkue criopsl 1 Aeb6aTbl IPpUBEIU K TOMY, YTO Obljla IPUHSATA BepPCUs JOKyMEHTA
noj Ha3BaHUeM «KeHeBckasa». Yke B Mae 1948 roja Ha ouepeJHOM 3acelaHU KOMUCCHUU
JIOKYMEHT OKOHYaMeE/IbHO ObLI IPUHSAT rojiocoBaHreM: 12 rosiocoB — «3a», «IpoTuB» — 0,
HO 6b1L10 3 «BOo3Jep:xkaBiuxcsa»: CCCP, besnopyccus u YkpauHa, NpuTOM, YTO 0JIOCOBAJIU
MocTaTenHo.

[To3Bo/1MM cebe cAeaTh HEKOTOPbIE BBIBO/bl, a UMEHHO: N10CJIE OKOHYaHHUs BTopoit
MUPOBOU BOMHBI, B X0/le KOTOPOU JIIOJU MpeTepreBalyd MOBCEMECTHO MHOXECTBO Oe/ICT-
BUU U JIMIIEHUH, CTAJIM YYaCTHUKAMHU TJI00a/IbHBIX KOHPJIUKTOB, UCIIbITAIM Ha cebe Mac-
COBble 3BepCTBa, 6OMOAPAMPOBKU TOPOJOB U pa3pyllieHUss UHQPACTPYKTYPhI; UCIbITAIU
NoC/eICTBUSI aTOMHON 60MOapAMPOBKHU, I'0OJIOJI, X0JIO/l, YHIXKEHUE, NTPECTYIJIEHUs TeHO-
nuaa u ap. yxke B 1948 roay npunuMaeTtcsa Bceobias /leknapanus npaB yesnoBeka. [1o uc-
TOPUYECKUM MepKaM 74 rojia CpoK He GOJIbIIOHN, XOTSA AJs JeldcTBUs Jekaapanuu 3HaYH-
MbIH, KOTOPbIM MO3BOJISIET CAeJaTh ONpeJesieHHble BbIBO/bl, O MPOU30LIEAIINX U3MEHE-
HUSIX U MOJIYYEHHBIX pe3yJibTaTaXx MeX/AyHapoJHOT0 COTPyJAHUYEeCTBAa MHOXeCTBa CTpaH
B peasii3aljiy U 3alUTe NPaB YeJ0BeKa, B PAa3BUTUHM KOHLENIIUU MEX/AYHAPOJHOT0 IpaBa
npaB 4yesJ0BeKa, TYMAaHUTAPHOI'0 MpaBa, HOPMbl KOTOPBIX perjiaMeHTUpPOBaId B3aUMOOT-
HOLeHUs1 Ha 6a3e B3aMMONOHUMAaHUs MeXJy CTpaHaMH MHUPOBOTO coobliecTBa B chepe
CO3/laHUSI MEXAaHU3MOB peaiu3aliy 1 3allMThl IPaB KaXKA0T0 YeJI0BEKa.

[103BOJIMM COTJIaCUTHCSA C MHEHUEM Psi/ia YYEHBIX U MOJUTUKOB, KOTOpble OTMeYa-
10T GaKT CO3JaHUS, OOCYKJIEHUsS U MPUHSATHS TeKcTa [lekjapalnuu B CJ0XKHBIM MepUoOs,
B3aMMOOTHOLIEHUN MEXAY PSAAOM rocylapCTB MUPA, [la ¥ co3jaTesnu Jekaapayuu — npej-
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CTaBUTEJIM He CaMbIX JPYKEeCTBEHHO HACTPOEHHBIX I'OCYapCTB NMOPOW MPOABJIAIU HENo-
HMMaHUe JApyr Apyra, Ipyd TOM, IPU TOM, YTO YYaCTHUKM pabouyell Ipynmnbl NbITAJIUCh
C/BIIATh U NOHUMATh APYT APYyra, UATH APYT APYTY HAa YCTYNKU U KOMIPOMMUCCHI, BCAYe-
CKU IBITAJHUCh COIJIACOBBIBATh CBOM, IOPOY HECOBMeCTHMBbIE NMO3ULHMU 10 psJly BONIPOCOB
Y IPaBOBBIX LIEHHOCTEHN.

Bnepsbie B uctopum desoBedecTBa B /leksapanuy NpoBO3I/allaJuCch TaKue KaTe-
TrOpUH KaK: «CB060/ja», «paBEHCTBOY», «CIIPaBeIINBOCTbY», «COLMAJIbHbIN Nporpecc» U T.n.,
IpOCMAaTPUBAETCA MO TEKCTY OINpeJ/ie/IeHHbIM NepeyeHb IPaXK[JaHCKUX U MOJUTHYECKUX,
COLIMAJIbHBIX U 3KOHOMHUYECKHUX, a TaKKe KyJbTYPHBIX IpaB, KOTOpbIe 0 3TOO MOMeHTa
He 3aKpeIlIsJINCh B MeX/yHAapOoAHbIX JoKyMeHTax! Co3aTh TaKOM MeXAYHapOAHBIN J0-
KyMEeHT, perjJiaMeHTUPYIOIIMKA NIpaBa U CBOOO/bI JTUYHOCTH B MHpe, MOTJHU TOJIbKO O/a-
peHHble, IOpA0YHbIe, YMHbIE U BBICOKOHPABCTBEHHbIE JIMYHOCTHU — aBTOPBI TeKcTa /Jlek-
JIapalMy, iepesi KOTOPbIMU CJIelyeT CKJIOHUTB I'0JIOBY.

EcTecTBeHHO, 4YTO 4JleHbl KOMUCCUM NIPY CO3J@aHUHU TeKcTa Jlek/apalii NOHKWMaJY,
YTO OHa OyJeT HOCUTb peKOMeHJaTe/bHbIH JeKJapaTHBHbIM XapakTep; B NpeaMbyJie
Jlexsapaliuy UMM ObLJI MPOBO3IJIAllleH NPUHLMI — JOKYMEHT eCTb 3a0ayd, K 8bINOJAHEHUIO
KOmopotl 0012%CHbl CMpeMumbCcsl BCe Hapo/ibl U BCe rOCylapcTBa MUpa B CBOeM MOBCeJHEB-
HOU J1eATeJIbHOCTH; OJJHAKO paboyas rpyIa U KOMUCCUsI COCTOSIJIM U3 KBaTMUIIMPOBaH-
HBIX JUIIJIOMATOB, NpodeCcCUOHANbHbBIX YYE€HbIX, BBICOKOOOPa30BaHHbIX I'OCyapCTBEHHbBIX
JiesaTesled M U3BECTHBIX OOIeCTBEHHUKOB, KOTOpbIe B CBSA3U C 3TUM U CMO2/1U CO3JaTh
B CTOJIb KOPOTKHE CPOKH 3HAYMMBIU /11 BCEX CTPaH MeX/AYHApPOAHbIU IPaBOBOM JOKYMEHT.

B okxoHuaTesbHON pejakuuu BceoOlieil Jeknapanuy NpaB 4YesiOBeKa MOJy4YWJia
onob6penue 10 gexabpst 1948 roga co ctopoHsl 48 ctpan-uieHoB OOH. BmecTe ¢ TeM, cie-
JlyeT 0OpaTUTh BHUMaHUe Ha TOT (aKT, YTO couuanuctudeckue crpannl, OAP u Cayznos-
CKasAd ApaBUs BO3/JepXKa/IMChb B IIpoLiecce TOJIOCOBAHUSA, PeaJibHO NIOHMMas, YTO peaiu3a-
nus psja crateil [lekaapanyy 1o o6’beKTUBHBIM IPUYMHAM Ha MOMEHT eé NMPUHATUSA He
MorJia ObITh peasiM30BaHa B UX CTpaHax, YTo JieslaeT 0JHO3HAaYHO UM 4YeCTb, B CDaBHEHUU
C TeM KaK NOCTYIIUJIM B TO Ke CaMOe BpeMs U B aHAJIOTUYHOM CUTyallUMM CTpaHbl 3amaja
B L1eJIOM, B KOTOPbIX IPOBO3rJallleHHble B JleKyiapaliuy npaBa He CO0JII0/ANIUCh, YIeMJIs-
JIUCh, NOJBEPraJIMCh COMHEHHIO, IPUTOM, YTO 3TO HE OCTAHOBUJIO IPUCYTCTBYIOIIUX NIpeJ-
CTaBUTeJIel Ha3BaHHBIX I'OCYJAPCTB OT I'OJIOCOBAHUA 3a TEeKCT JleKJapalUu MOJIHOCTBIO.
(Hanpumep, B CIIIA B 3TOT nepuoz cyuiecTBOBa/Ia pacoBas JUCKPUMUHALMS, IPU3HAHHAsA
B 3aKOHO/IaTeJIbHOM MOpsKe U T.[1.)

O 3nHavyeHuu Bceobieit Jeksapanyu npas 4esioBeKa POJ0/Kal0OT TOBOPUTD U CIIO-
pPHUTB, IPOJOJDKAIOT 00CY>K/JaTh MJIKOChI U MUHYChI TeKCTa Jleksapalnuu, HO oHa, /Jleknapa-
IIMsl, U CerojHs fIBJSETCS UCTOYHHMKOM 3aKpelJIeHHbIX HauboJiee BaXKHBIX OOIUX HOPM
U LIeHHOCTeH 4eJsioBeyecTBa. ABTOPaMM ObLIM yuYTeHbl pa3HOOOpa3Hble KyJIbTYpPHbIE, 110-
JINTUYECKHe, IPAaBOBble TPAJAULHUHU U BO33PEHUSA, KOTOPBIEe NTOJy4YU/IM 3aKpellieHue B Jlek-
Jlapalliy U He NepecTaloT C TeX NOop AJsA HapoJOB U roCyAapCcTB ObITb HAUBBICUIMM CTaH-
JlapTOM B MHCTUTYTe IIpaB yesOBeKa.

B nocienyomue rogp! Jleksapanusa NopoAun/ia psaj BaXXKHEWIINX KOHBEHIIMK HA Me-
»KJ[yHapOJIHOM YpOBHe 110 IIpaBaM 4YeJIOBeKa, Cpe/iu KOTOPBIX CJleAyeT Ha3BaTb BeHckylo
KOHBeHIUI0 1993 roja, KoTopas 3akpenu/ja NPUHLHUIL: «4YTO BCe MpaBa YeJ0OBeKa YHUBED-
Ca/IbHBI, HeJleJIMMble, B3AMMO3aBUCUMbI U B3aMMOCBSI3aHbl U NpaBaM 4yesiOBeKa CaefyeT
OTHOCHUTBCA TIJ106a/JIbHO, Ha CIpaBeJJIMBOM U PaBHOW OCHOBE, C OJMHAKOBBIM MOJAXO0J0M
Y BHHMaHHeM» [6]. HeBO3M0>XHO He yKa3aTb Ha CJI0Ba, CKa3aHHble B IpeaM0byJie KOHBEH-
LIMU O TOM, 4YTO CJeAyeT UCXOAUTb U3 NPU3HAHUA U NOATBEPXKAeHUs NPUHIUIIA, YTO BCe
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npasa vesoseka npoucmekarm u3 doCmMouHcM8a U YeHHOCMU, NpUCywux 4e/n08e4eckoll
JIUYHOCMU, TOTZAAa KaK JIMYHOCTb B CBOIO OYepe/b BJISIeTCS OCHOBOIOJIAralolUM CyObeK-
TOM IIpaB 4yeJiOBeKa U OCHOBHBIX CBOOOJ, YTO B CBOIO OYepe/ib TpebyeT OT Heé SBAATbCA
OCHOBHBIM 6eHedULHapOM 3TUX NPaB U CBOOO/, M aKTHBHO y4acTBOBAaTb B UX pean3aluu.
Ba)XHOCTb ¥ 3HaUMMOCTb BeHCKOM KOHBEHIMH elle U B TOM, YTO OHA NOPOJAMJIA UHCTUTYT
BepxoBHOro kKoMuccapa no mpaBaM 4esiOBeKa, JOJPKHOCTb KOTOPOTro yuypexxzaeHa [‘eHe-
panbHOM Accambiieeit OOH.

Hopwmbl-npuHnunel Bceobuieil Jleknapanuy mnpaB 4yesioBeKa MPOJOJKaJu BOILIO-
IaTbC B HOPMaX KOHCTUTYLUH MHOTMX FOCYyAapCTB MHUpa, IpeTeprneBald KOHKpeTHU3a-
LJMI0 ¥ TOJIKOBaHHE B KOHBEHIMAX, 3aKOHAX, COrJIAIIEeHHUAX, JOTOBOPHBIX NMPAKTHKAX, OC-
BelaJIMCh B MOHOTpadusx, AUccepTalusax U T.A. [3].

Pagy cnpaBejIMBOCTH U C YYBCTBOM 6J1aroZlapHOCTH CJielyeT HAalOMHUTb O TOM,
4TO NOJ, Bo3/elcTBUeM /Jleknapaluu Obl1a HanKcaHa LeJas riaBa KoHCTUTy My Hauero
rocyzapctBa B 1993 rofy, nocBsillleHHasi NpaBaM M CBOOOJaM 4eJiOBEKA M TpaKJaHUHa,
K TOMY >Xe KOHCTUTYLIMOHHO ObLJ 3aKpelJieH eCTeCTBEHHbIN XapaKTep NpaB yeJloBeKa 10
a”asioruu c [leknapanueit [2, 4].

Bcerpa ciesyeT nOMHUTB TOT GaKT, YTO NPUHLUI B3aUM03aBUCHUMOCTH OOLIeNnpu-
3HAHHBIX [IPAaB KX/ 0r0 He MOXeT He 0Ka3blBaTb BJWAHUA Ha CUCTEMY MEXaHU3MOB MeX-
roCcyZlapCTBEHHbBIX TapaHTHUH M 3alUThI IPaB JIMYHOCTU BCEMU TrOCyAapCTBaMU MHUpa BO-
o611e, ec/iM ocJeiHYe NTpoBo3rJ/auleHbl Bo Beceobient Jleknapauuu. Y, TeM He MeHee, Pa-
KyJIbTaTUBHBIMA NPOTOKOJI K [[akTy 06 9KOHOMHUYECKHUX, COLMAIbHbIX U KYJbTYPHBIX Ipa-
Bax nospJisgeTcsa Toabko B 2008 roay mocsie Toro, Kak npouio 60 jseT nocjae NpuHATUSA
Bceob1eil Jlekaapanuy, YTO yKasbiBaeT Ha TOT GaKT, CKOJIbKO BpeMeHHU NMOHaA06UI0Ch
MUPOBOMY COOOILIECTBY, YTOOBI MOJOUTH K OCO3HAHUIO HEOOXOJUMOCTU U BAXKHOCTH 3a-
KpelJieHUsl IPUHLUNOB U HOPM GOpPMHUPOBaHHA YW QYHKLMOHUPOBAHUSA KOHTPOJIbHOIO
MexaHu3Ma B cdepe peasM3alUU COLHUATBHO-IKOHOMUYECKHUX U KYJbTYPHBIX IIPaB 4yeJsio-
BeKa U rpakJlaH1Ha.

3a nocsenHue 20 sieT Ha ocHOBe /leKJlapaljMy CO3/laHa BO MHOTHX CTpaHax U QyHK-
LJMOHUPYET CUCTEMA MeXAYHApOJHbIX U UHBIX JJOTOBOPOB B cdepe 3alUThI IPaB JUYHO-
CTU B MUpPeE, HAKOILJIeH IPaKTUYECKUH ONBIT, KOTOPbIM OOMEHUBAIOTCA YYeHble, IpaBUTe-
JI1, OMOYZACMeHBI NIPU TOM, YTO NOCTOSIHHO BBISIBJSIOTCA B Ha3BaHHOW cdepe U CyliecT-
BEHHbIe HeJJOCTaTKHU B MeXaHHW3Max 3alllUThl U KOHTPOJIA 3a peaju3aled U obecrnedyeHu-
€M IIpaB YyeJI0BeKa U rpakJaHuHa.

CiemyeT caesaTh BBIBOJ O TOM, YTO AeATEJNBbHOCTb 10 COTPYAHUYECTBY MEXy I'o-
cyZlapcTBaMU B cdepe 3alUThI IpaB 4yesioBeKa He CJeJAyeT NpeKpallaTb HU Ha MHUT, MO-
CKOJIBKY Jla)ke B TsKeJible BpeMeHa «X0JIOJHbIX OTHOLIEHUH» MeX/Ay roCyJapCTBaMU Be-
JIUCh NeperoBopbl U HAXOJWUJIUCh pellleHUsl TPYAHbIX U P06JIeMHBIX BOIPOCOB HAa OCHOBE
B3aUMHBIX YCTYIIOK U KOMIIPOMHUCCOB [JOTOBAPUBAIOLIUXCA CTOPOH C yY€TOM MHTEPECOB U
BO3MOXXHOCTEM BCeX YYaCTHUKOB I1eperoBOPHOro npouecca Ha OCHOBe F'OTOBHOCTH IOUCKaA
B3aMMOIIPUEMJIEMbIX pPellleHUH, 4YTO TOXKe TpeObyeTCs U B HaCTosi1ee BpeMs.

B nesiom, onenuBasa Jlekiapanuio U ee LIeHHOCTb, MHOTHEe y4YeHble YKa3bIBalOT Ha
TO, YTO HeobxoArMa AopaboTka TekcTa /Jlekyjiapalnu ¢ y4YeTOM «HOBBIX» MPaB U CBOOO/,
YyeJIoBeKa, KOTOpble NOJYYUJIM 3aKpelJeHue B MeXAYHapOJAHbIX JOKYMeHTax 3a MocJe[-
HHe ro/ibl, BIIOJIHE BO3MOXHO MOSBJIEHHE U HOBBIX IPUHIIMIIOB U HOPM MeX/yHapOJHOTO
IpaBa B TEOPUHU NPaB YesJ0BeKa, KOTOpble MPAaKTUYECKH yKe 3aKpelJeHbl U peaqu3yTcs
B MEXI0Cy/ZlapCTBEHHBIX COTJIalleHUAX 10 NpaBaM 4eJIoBeKa, KaK, HallpuMep, npuHyun 3a-
Wumvl npas pebeHKa.
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Henb3st He OTMETUTD, YTO 3HAUUMOCTb Bceobiielt /lekaapanuy npas yesioBekKa elie
M B TOM, YTO U CEro/iHsl OHa eCTbh, CyLleCTBYeT U QYHKIMOHUPYET KaK MeXAyHapOoAHbIN
U BHYTPHUTOCYJapCTBEHHbIM JOKyMeHT B cpepe NpaB JUYHOCTU B OOJIBLIMHCTBE CTPaH
MHpa, XOTS BOKPYT Heé He yTHUXAlOT CIOPbl O ee peKOMeH/AaTe/IbHOM UJIM 0053aTe/IbHOM
XapakTepe... BaXxHo, 4To ecTh 3apUKCUpPOBaHHbIe MMCbMEHHO NMPUHIMIIBI GOPMUPOBAHUS
TEOPHUHU NpaB 4YesJOBeKa B MUpe, KOTopble yepe3 Bceobuyyto /leknapanyo npas yesoBeka
OKa3bIBalOT BJIMSIHWE Ha Hallly IPaBOBYI CUCTEMY, BaXHO, 4TO /lekysiapanya npoJoJnKaeT
pa3BUBATbhCS U «0OpaAcTaTh» HOBBIMM HOPMaMH W NMPUHIUIAMH, BaXKHO, YTO OHA BOCTpe-
60BaHa U elo MOJIb3yITCA OCTOSIHHO, T.e. OHA peaJu3yeTcs JaXke B TOM BHU/le, B KOTOPOM
nosgBuJach B 1948 roay.

Eciv npuHATH BO BHUMaHHUe, 4To /lek/apalys B CBoe BpeMsd Oblla IPUHATA B BU/Jle
pesoaroyuu I'enepanbHoit Accamb6sien OOH, To cipaBeAIMBO JIM CYUTATh €e XapaKTep pe-
KOMeH/JiaTeJIbHbIM, X0msl 06BeKmu8Ho cama no cebe /lekaapayust — 0oKymeHm rnopududecku
He 06513ame/bHblll. A Kak ObITh ¢ TeM GAKTOM, YTO pe3yJbTaT NPAKTUKU TOCYyJapCTB MO-
’KeT ObITb BOCHPHUHAT BHayaJsle KaK 00blyail, B ocieAyolLeM IpU3HaBaeMblil opujuye-
CKOM HOPMOM.

B peasnbHOM *XW3HU eCTb NpHUMepbl U3HAYa/IbLHOTO IPU3HAHUA psja npaB B popmMa-
Te 0OBIYHOTO0 MPaBa, C MOCJAeAYIOIIMM UX [IepeX0/ioM B CTaTyC 06s13aTe/IbHbIX, HAIpUMeD,
JlOTOBOPHBIX.

Cerozins B pajie cTpaH EBponbl 1 AMepyKH A0CTaTOYHO IPOMKO 3By4aT roJsioca 06
OTMeHe MeXJyHapoJHOro npaBa, 06 oTMeHe GYHKIMOHUPOBAHUSA MeX/yHAapOJHbIX MeXa-
HHU3MOB 3alUThI [IpaB JUYHOCTH, O YeM CBU/ETEJbCTBYIOT COOLITHSA NMOCJEJHUX JIeT Ha
bavxxneMm BocToke, HanpuMep. TpyJHO NMOHMMATh U ellle TpyAHee OCO3HAThb NOBeJeHHe
psga ctpaH 6biBuiero CCCP ¢ Touky 3peHUs1 pealbHOW Pa3yMHOCTH, HAYUHaellb 3aJyMbl-
BaTbCA HaJ, NCUXUYECKUM 30pOBbEM IOJUTHUYECKONM U HJE0JIOTUYeCKON 3JIMUTBI TocCy-
JlapCTB, TAKUX KaK YKpauHa, JIUTBa, [losbla, B AeATeNBHOCTH, KOTOPBIX IPOCMaTpUBaeT-
Cd He NPUHLMUI 3aLUTbl UHTEPECOB COOCTBEHHOI'0 I'OCYJapCTBa, COOGCTBEHHOI'0 HaceJie-
HUA, a IPUHLMUIL: CAeJIal cocefly XyKe, IyCTh Aa)ke Xy»Ke CTaHeT U MHe.

Henb34a soasaM B MUpe )KUTh 6€3 IIpaBa U NpaBO3aLUTHbIX MeEXaHU3MOB, YTO Cero-
JIHS IeMOHCTPUPYIOT NOC/TeHUe COOBITUS B MUpPe U des10 60pbbbl 3a npasa 4yes08eka clie-
JlyeT paccMaTpUBaTh Kak 0653aHHOCTb BCeX JIlOJel, 06J1aaloliuX 3/l0pOBbIM NIPaBOBbIM
COo3HaHUeM. X0TesI0Ch Obl BEPUTH B TO, YTO Poccusl NpoAo/KUT pa3BUBATh MEXaHU3MBI 110
$GOpMHPOBAHUI0 HALMOHAJBHOTO BHYTPUPOCCUMCKOrO NPaBOBOTO M NAaTPUOTUYECKOIO
CO3HAHHUA C y4eToM BJIUAHUA Bceobuien /leknapanuy npas 4esioBeKa Ha Hallly IPaBOBYIO
cucteMy. Hama cTpaHa, Hall HapoJ, JOJKHBI BO3JIOKUTh Ha Cebs1 MUCCUIO IyTeM MpoCBe-
IleHUs U 00pa30BaHWA pa3BUBATb MEXaHU3Mbl peasv3aliy U 3alUThl NPaB JUYHOCTH
KaXX/10T0 YesJI0BeKa He TOJIbKO B CBOEH CTpaHe, HO ¥ BO BCEM MUDe.

Ba>kHO OTMETUTBH ¥ TOT QaKT, YTO NPABO, KaK CMCTeMa NPaBUJI >KU3HU KpaliHe BaXKHa
JUIS1 KOXKJI0ro YeJiIoBeKa B ero OOLIeHUM M B3aUMOJIEWCTBUH, B IIpolieccax NpeJoTBpalleHUs
U paspelleHrsI KOHPJIMKTOB Ha BCEX YPOBHSX, IOCKOJIbKY YeJIOBEK KUBET B IIPAaBOBOM I10Jie
M He MOXeT CyLleCTBOBaThb 0e3 MpaBa, TO JJid JeTel, MOJIOJEXH, CTyZeHTOB MPaBo elle
Y BaXXHO KaK CpeJICTBO BOCIIUTAHUA U GOPMHUPOBAHUA YeJIOBEKA, TUYHOCTH, IPaXKJaHUHA.
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The understanding that the atrocities committed by Nazi Germany during the
Second World War made the governments of many countries realize the need to develop
and adopt a universal treaty that would clearly identify universally recognized human
rights and mechanisms for their protection, both at the level of participating states and in
all other states in the world. Such a unique legal act was the Universal Declaration of Hu-
man Rights [1], which, after a rather lengthy preparation and approval, was adopted by the
UN General Assembly at a regular meeting in 1948. The text of the Declaration was worked
out by a working group created for this purpose - the UN Commission, which, under the
chairmanship of Eleanor Roosevelt, worked from January 27 to February 10, 1947.

Describing the working group created to develop the text of the Declaration, it
should be noted that it initially consisted of 18 people - representatives of some states,
such as: the USA, Great Britain, the USSR, Australia, the Byelorussian SSR, Cuba, China, In-
dia, Egypt, Iran, Panama, Libya, France, Uruguay, Philippines, Yugoslavia and Chile. It
should be noted a rather modest representation of European countries ...

The general management of the organization of work and leadership of the Commis-
sion was entrusted to an official of the UN Secretariat - the head of the human rights de-
partment, a specialist in international law, a citizen of Canada, John Humphrey, and the task
assigned to them was to develop and prepare a document under the general name of the
International Bill of Rights person.

At the first stage, the work of the commission was complicated by the fact that rep-
resentatives of various countries, each having their own opinion, tried in their own way to
describe the situation with the provision of human rights, but they did not have a common
text. The problem was solved by creating a subgroup of the commission under the leader-
ship of E. Roosevelt, who was instructed to prepare the initial version of the text of the Dec-
laration. The subgroup included: the philosopher Charles Malik and the representative of
China Zhang Pengchunya, who attracted an official, John Humphrey and his staff, to their
subgroup to prepare a draft of the text.

The experienced and professionally trained J. Humphrey managed to prepare a draft
version of the text of the Declaration of 48 articles and submit it for discussion at a meeting
of the subcommittee, which by that time included the representative of the USSR VI. Ko-
retsky, which indicates the participation of our state in the preparation of the document
from the very beginning of the creation and discussion of the text of the document.

Since these five representatives of various countries, who for the first time in the
world worked on the creation of the text of the Declaration, did not quite understand what
exactly they should create, what should be put into the text of the document, they expe-
rienced objective difficulties in reaching a consensus, while perfectly understanding and
realizing the complexity and the importance of their task...

For the sake of justice, it should be noted that the most experienced, who survived
two wars in his life, was Rene Cassin, a Jew by nationality, who lost about thirty relatives in
Nazi concentration camps, sentenced to death by the Nazis, who agreed to work on a sub-
committee on the draft Declaration, it was his contribution to development of the text of
the Universal Declaration of Human Rights of 1948 became the main and weighty.

[t should be noted that ]. Humphrey, collecting the preliminary text, accepted a va-
riety of proposals for inclusion in the draft version of the document, including those from
individual citizens and individuals, the members of the subcommittee analyzed the consti-
tutions and the legal norms in force at that time in the field of human rights. Initially pre-
pared from all the proposals received, the document was presented with 400 pages of text
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and covered many rights in the cultural, social, economic and political spheres. After the
document was formed, it became more difficult for everyone to make proposals for the in-
clusion of a particular norm, since the author had to substantiate his proposal...

The resulting document was previously discussed in the form of a draft, and the de-
cision of the subcommittee was to reduce the text and bring it in line with the requirements
of the legislative technique of that time. The preparation of the second version of the text
was entrusted to a writer by profession and a specialist in the field of human rights Rene
Cassin, who completed the task and submitted the result of his work to the subcommittee
in two days [5]. Due to such an active and high-quality participation of R. Cassin in the
preparation of the second version of the document, it was customary for a long time to con-
sider R. Cassin the creator of the Universal Declaration of Human Rights of 1948.

At the same time, at the end of the 20th century, a draft of this document was found,
which was found in the affairs of ]. Humphrey, and which was written by his hand, and this
was the very first version of the Declaration. For the sake of justice, it should be noted that
he himself modestly refused to recognize himself as the creator of the document, explaining
that it would not be possible for one to create such a document and that this is the result of
the creative activity of hundreds of interested parties, which undoubtedly does him honor
and causes respect.

At the same time, we note that after many consultations with a number of interna-
tional organizations, meetings and consultations that lasted quite a long time and painsta-
kingly, on June 17, 1947, R. Cassin presented for discussion at a meeting of the subcommittee
a version of the Universal Declaration of Human Rights of 1948 prepared by him personally,
on which for some time the commission worked hard according to the schedule drawn up by
E. Roosevelt, and the general text of the document was ready on December 17, 1947.

When creating the text of the Declaration, the authors discovered a number of prob-
lematic issues, for example, a dispute flared up about the inclusion in the document of pro-
visions on methods for monitoring the implementation of the provisions of the Declaration.
Some were sure that without a prescribed control mechanism, the document as a whole
loses its legal significance; others, agreeing with the former, assured that not only should
the norms of the control mechanism be included in the Declaration, but also the creation of
an international tribunal was required; still others pointed out that the one who violated
the Declaration would not be punished, there was no possibility to apply coercion to him.

Disputes on the part of young and large powers also caused the volumes of rights
and freedoms granted, since the former wanted to get more of them, while the latter were
concerned about granting too many rights to young states, fearing for their integrity.

Heated disputes and debates led to the fact that a version of the document called "Ge-
neva" was adopted. Already in May 1948, at the next meeting of the commission, the docu-
ment was finally adopted by voting: 12 votes - “for”, “against” - 0, but there were 3 “absten-
tions”: the USSR, Belarus and Ukraine, despite the fact that they voted article by article.

Let us draw some conclusions, namely: after the end of World War I, during which
people everywhere suffered many disasters and hardships, became participants in global
conflicts, experienced massive atrocities, bombing cities and destroying infrastructure; ex-
perienced the consequences of the atomic bombing, hunger, cold, humiliation, the crime of
genocide, etc. already in 1948, the Universal Declaration of Human Rights was adopted. By
historical standards, 74 years is not a long period, although it is significant for the opera-
tion of the Declaration, which allows us to draw certain conclusions about the changes that
have taken place and the results of international cooperation of many countries in the im-
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plementation and protection of human rights, in the development of the concept of interna-
tional human rights law, humanitarian law, norms which regulated relations on the basis of
mutual understanding between the countries of the world community in the field of creat-
ing mechanisms for the implementation and protection of the rights of each person.

Let us agree with the opinion of a number of scientists and politicians who note the
fact of the creation, discussion and adoption of the text of the Declaration in a difficult pe-
riod of relations between a number of states of the world, and the creators of the Declara-
tion, representatives of not the most friendly states, sometimes showed misunderstanding
of each other, moreover, moreover, that the members of the working group tried to hear
and understand each other, make concessions and compromises to each other, tried in
every possible way to coordinate their sometimes incompatible positions on a number of
issues and legal values.

For the first time in the history of mankind, the Declaration proclaimed such catego-
ries as: “freedom”, “equality”, “justice”, “social progress”, etc., a certain list of civil and polit-
ical, social and economic, as well as cultural rights is visible in the text which until now
have not been fixed in international documents! To create such an international document
regulating the rights and freedoms of the individual in the world, could only gifted, decent,
intelligent and highly moral individuals - the authors of the text of the Declaration, before
whom one should bow one's head.

Naturally, when creating the text of the Declaration, the members of the commission
understood that it would be of a recommendatory declarative nature; in the preamble of
the Declaration, they proclaimed the principle that a document is a task that all peoples and
all states of the world should strive to achieve in their daily activities; however, the work-
ing group and the commission consisted of qualified diplomats, professional scientists,
highly educated statesmen and well-known public figures, who, in this regard, were able to
create an international legal document significant for all countries in such a short time.

The final version of the Universal Declaration of Human Rights was approved on De-
cember 10, 1948 by 48 UN member countries. At the same time, attention should be paid to
the fact that the socialist countries, South Africa and Saudi Arabia abstained in the voting
process, realizing that the implementation of a number of articles of the Declaration for ob-
jective reasons at the time of its adoption could not be implemented in their countries,
which makes it clear their honor, in comparison with what the countries of the West did at
the same time and in a similar situation as a whole, in which the rights proclaimed in the
Declaration were not respected, infringed, questioned, despite the fact that this did not
stop the representatives of these states present from voting for the text of the Declaration
in full. (For example, in the United States during this period there was racial discrimination
recognized by law, etc.)

The meaning of the Universal Declaration of Human Rights continues to be dis-
cussed and argued, the pros and cons of the text of the Declaration continue to be dis-
cussed, but even today it, the Declaration, is the source of the most important common
norms and values of mankind. The authors took into account a variety of cultural, political,
legal traditions and views, which were enshrined in the Declaration and have not ceased to
be the highest standard for peoples and states in the institution of human rights ever since.

In subsequent years, the Declaration gave rise to a number of major human rights
conventions at the international level, among which the Vienna Convention of 1993 should
be mentioned, which enshrines the principle: “that all human rights are universal, indivisi-
ble, interdependent and interrelated and human rights should be treated globally, on a fair
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and equal basis, with the same approach and attention” [6]. It is impossible not to point to
the words spoken in the preamble of the convention that one should proceed from the rec-
ognition and confirmation of the principle that all human rights stem from the dignity and
worth inherent in the human person, while the person, in turn, is a fundamental subject of
human rights and fundamental freedoms. which in turn requires her to be the main benefi-
ciary of these rights and freedoms and to actively participate in their implementation. The
importance and significance of the Vienna Convention also lies in the fact that it gave rise to
the institution of the High Commissioner for Human Rights, whose position was estab-
lished by the UN General Assembly.

The norms-principles of the Universal Declaration of Human Rights continued to be
embodied in the norms of the constitutions of many states of the world, underwent concre-
tization and interpretation in conventions, laws, agreements, contractual practices, were
covered in monographs, dissertations, etc. [3].

For the sake of justice and with a sense of gratitude, it should be recalled that under
the influence of the Declaration, an entire chapter of the Constitution of our state was writ-
ten in 1993, dedicated to the rights and freedoms of man and citizen, moreover, the natural
nature of human rights was constitutionally fixed by analogy with the Declaration [2, 4].

One should always remember the fact that the principle of interdependence of the
universally recognized rights of everyone cannot but influence the system of mechanisms
for interstate guarantees and protection of individual rights by all states of the world in
general, if the latter are proclaimed in the Universal Declaration. And yet, the Optional Pro-
tocol to the Covenant on Economic, Social and Cultural Rights appears only in 2008 after 60
years have passed since the adoption of the Universal Declaration, which indicates the fact
that how long it took the world community to come to the realization the need and impor-
tance of fixing the principles and norms of the formation and functioning of the control me-
chanism in the sphere of the implementation of socio-economic and cultural rights of a per-
son and a citizen.

Over the past 20 years, on the basis of the Declaration, a system of international and
other treaties has been created in many countries and operates in the field of protecting
the rights of the individual in the world, practical experience has been accumulated that
scientists, rulers, ombudsmen exchange mechanisms for the protection and control over
the implementation and provision of human and civil rights.

It should be concluded that the activities of cooperation between states in the field
of human rights protection should not be stopped for a moment, since even in difficult
times of “cold relations” negotiations were held between states and solutions were found
to difficult and problematic issues based on mutual concessions and compromises. con-
tracting parties, taking into account the interests and capabilities of all participants in the
negotiation process, based on the readiness to search for mutually acceptable solutions,
which is also required at the present time.

In general, assessing the Declaration and its value, many scientists point out that it is
necessary to refine the text of the Declaration, taking into account the “new” human rights
and freedoms that have been enshrined in international documents in recent years, it is
quite possible that new principles and norms of international law will appear. in the theory
of human rights, which are practically already enshrined and implemented in interstate
agreements on human rights, such as the principle of protecting the rights of the child.

It should be noted that the significance of the Universal Declaration of Human Rights
is also in the fact that even today it exists, exists and functions as an international and do-
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mestic document in the field of individual rights in most countries of the world, although
disputes about its recommendatory or mandatory nature do not subside around it. ... It is
important that there are written principles for the formation of the theory of human rights
in the world, which through the Universal Declaration of Human Rights have an impact on
our legal system, it is important that the Declaration continues to develop and “acquire”
new norms and principles, it is important that it is also in demand by it are constantly used,
i.e. it is being implemented even in the form in which it appeared in 1948.

If we take into account that the Declaration was once adopted in the form of a reso-
lution of the UN General Assembly, then is it fair to consider its character to be recommen-
datory, although objectively the Declaration itself is not a legally binding document. But
what about the fact that the result of the practice of states can be perceived at first as a cus-
tom, subsequently recognized as a legal norm. In real life, there are examples of the initial
recognition of a number of rights in the format of customary law, with their subsequent
transition to the status of mandatory, for example, contractual ones.

Today, in a number of countries in Europe and America, voices are heard quite loud-
ly about the abolition of international law, the abolition of the functioning of international
mechanisms for the protection of individual rights, as evidenced by the events of recent
years in the Middle East, for example. It is difficult to understand and even more difficult to
understand the behavior of a number of countries of the former USSR from the point of
view of real rationality, you begin to think about the mental health of the political and ideo-
logical elite of states, such as Ukraine, Lithuania, Poland, in activities that do not see the
principle of protecting the interests of their own state, their own population, but the prin-
ciple: make your neighbor worse, even if it becomes worse for me.

[t is impossible for people in the world to live without law and human rights me-
chanisms, which is demonstrated today by recent events in the world, and the cause of the
struggle for human rights should be considered as the duty of all people with a healthy le-
gal consciousness. [ would like to believe that Russia will continue to develop mechanisms
for the formation of national domestic legal and patriotic consciousness, taking into ac-
count the influence of the Universal Declaration of Human Rights on our legal system. Our
country, our people must take on the mission to develop mechanisms for the realization
and protection of the rights of the individual of each person, not only in their country, but
throughout the world, through enlightenment and education.

It is also important to note the fact that law, as a system of rules of life, is extremely
important for each person in his communication and interaction, in the processes of pre-
venting and resolving conflicts at all levels, since a person lives in the legal field and cannot
exist without law, then for children, youth, students, the right is also important as a means
of educating and shaping a person, personality, citizen.
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AHHOmMayus. B ycaogusix noCmMOsIHHO20 y8eAuveHUsl MeXc20Ccy0apcmeeHHbIX
mop208bix OMHoweHull U 06seMa mogapoobopomad, pazeumuem 102UCMuU4ecKux cesi-
3ell, npuobpemarom aKkmya/abHOCMb Mopckue nepegosku. Ilo cpasHeHuro ¢ dpyaumu
sudamu mpaHcnopma nepegos3ka 2py308 MOPCKUMU cydamu umeem psid npeumy-
wecms, 8 YACMHOCMU, HU3KAsl ce6ecmouMoCmb NepesosKu, Npakmu4eckasi Heozpa-
HUYEHHAs1 NpONYCKHAS1 CNOCOOGHOCMb MOPCKUX nymell.

Mopckoe cydoxodcmeo ucnovb3yemcsi 8 OCHOBHOM 8 MeXCOYHapOOHbIX hepe-
go3kax. Haauvue uHOCMpAaHHO20 3/1emMeHma 8 ImoM dpesHeliuieM cnocobe nepeme-
WeHusl 2py308 06yc.1as1usdaem e2o CA0HCHOe Npasosoe pezyauposaHue. Hepedko 803-
HUKaKWuUe cnopbl, C853aHHbIE C MOPCKUMU 2PYy30Nepeso3KaMmu, CMOpoHbl, KAK npasu-
/10, paspewarwm & cyde. [Ipu amom, cnopswue cmopoHuvl 015 ype2yAupo8aHusl KOH-
daukma mozym 80Ch0./1b308aMbCSI 0OHUM U3 HOPUCOUKYUOHHbBIX CNOC0608 — 06pa-
mumucs 8 cyd uau 8 apbumpaxic, peuieHue Komopbsix 6ydem 0653amesibHbIM 0151 CMo-
pOH. BMecme ¢ mem, o6paujeHue cnopswux cmopoH 8 apobumpaic uau cyd He gcezda
0/151 HUX hpueM/1eMo, NOCKOIbKY 2po3um pa3pbleoM KomMMmepueckux cessell. Bcaedcm-
8Ue 4e20 CMOPOHbI 3AUHMEPeco8aHbl HAIMU A/1bmepHAMUBHbIE CNOCOObI paspeule-
HUs1 KOHAUKMA UAU cnopa, MakCUMA/abHO ype2yAupo8ams pa3H02Adcusl C COXpAHe-
HueM 0e/s108bIX 83AUMOOMHOUWEHU.

K anbmepHamugHbimM cnoco6am paspeuwieHuss cnopog8 OMHOCSIM, 8 YdCMHO-
cmu, nepe208opbl CMOPOH, NPEemeH3UOHHbIU NopsidoK, mpemelickoe pazbupameabcm-
80, Meduayus, Kommep4eckuli ap6umpaic. OCHOBHbIMU AAbMEPHAMUBHBIMU CNOCO-
bamu seas110mcs1 nepezogopsl U meduayusi (nocpedHuuecmso). B cmambe asmopul
paccmampusganm meopemuKko-npasosvle acnekmoul pa3peuleHusl MOPCKUX Chopos,
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aHaau3upyrom npobsemel npasogoll mpaHchopmayuu npoyedypsbl Meduayuu; pac-
cMampusarom npumMupumesibHble Npoyedypbl U pazpabomku cmpame2uu U NpasosslX
MEeXaHU3MO08 83aumodelicmeus y4acmHUKo8, pasgumue UHCMumymos MOpcKux Mme-
duamopos u MexcdyHapoOdHbIX MOPCKUX NOCPEJHUKOB.

Kaioueswle ci108a: Mopckue nepego3Kku 2py308; HAYUOHA/IbHOe 3aKOHodameb-
cmeo; meduayus; MeouamueHble MexHOA02Ul; paspeuleHue cnopos; MOPCKOU KOH-
mpakm; npumupume/bHas npoyedypa; cneyuaaucmul-meduamopbl.

BBegeHue. UHCTUTYT yperyJMpoBaHUA CIIOPOB M Pa3HOIJIACUM MPHU NOMOILM II0-
CpPe/JHUKOB U3BEeCTEeH C JIpeBHUX BpeMeH 4Ye/I0Be4eCKOW LIUMBWJIM3aLUU U ABJAETCA CTa-
pellINM HHCTPYMEHTOM MEeX/AYHapOoHbIX MpaBoOTHoUIeHUU [8]. Ha mpoTsxeHUH BeKOB
«MeJvalMsa» UMeJia pa3Hble Ha3BaHUS, HAIPUMeD, «IpeJoKeHUe JOOPhIX YCIyTr», «X04a-
TAaUCTBO», «IOCpeAHUYeCcTBO». Kak nucan 3. JPpKOHCTOH B cBoel paboTe «KpaTkas uctopus
MeJMaluK» B IpeBHUX LIMBUJIM3ALUAX CIOPBI pa3pellasy NpeJCcTaBUTENU yXOBEHCTBA,
My/ipelibl, CTapeHIIMHbI U ApyTrye yBaxkaeMble Jo4u [16].

Kak npaBuJio, npoueaypa NpUMHUPEHUS C IPUBJIeYEHUEM NOCPEeJHUKOB UCIOJb30-
Ba/lacb B TOPTOBBIX pernoHax. KOpHU cOBpeMeHHON MeJHali MOXXHO HAWTH Y JAPEeBHUX
bUHUKMICKON M BaBHUJIOHCKON IIMBU/IM3ALUSAX, 3aHUMaBIIMXCSI B OCHOBHOM MOPCKOH TOp-
rosieid. CBoe pa3BUTHE UHCTUTYT «MeAUalldU» OJIyYUJ B CpeJlHHE BeKa U HOBOE BpeMd,
KOr/ja Ha3peJia y 4eJloBeyeCcTBa HE0OX0JUMOCTb 3aKOHYUTh MHOI0JIETHUE BOWHBI, HAlPU-
Mep, TpuLaTUIETHIO BOMHY, B KOTOPYIO ObIJIM BOBJIEYEHBI IOYTHU BCe rocygapcrsa EB-
ponkbl, BKJIro4asa Poccuro.

B 1648 roay mexay BOWIOUUMU T'OCyJapCTBAMU COCTOSIJIOCHh MPUMHUPEHUE, ObLIU
3aKJIDYeHbl MUPHBbIe A0r0BOpHLL. [1o MHeHMI0 B.B. KosloMbITLIEBOW, HAYa/IOM pa3BUTHA Me-
Avalyy MOXXHO cuuTaTh npuHaTre B 1803 rogy Hanosieonom boHanapToMm «AKTa nocpej-
HU4YecTBa» (UM «AKT 0 MeJUalUu») — NepBOro HOPMAaTUBHOTO NPAaBOBOr0O JOKyMeHTa
B 3TOM 006/1aCTH, KOTOPbIM Obl1 pa3pellieH KOHPJIUKT MexAay ['epmanuel, llBelnapueit
u Opannueii [9].

Pa3BuTHe MeXrocyiapCTBEHHbIX TOPrOBBIX CBfI3eH, yBeJM4eHUe 00beMa U MHTEH-
CUBHOCTH TOProBJid B XX BeKe BbI3BaJIM HEOOX0JUMOCTb Jja/IbHEeNIlero pa3BUTHS UHCTHU-
TyTa MeJHALMHA U 3aKpellJIeHUs ero OCHOB M NMPUHLMIIOB HA 3aKOHOJAATEJbHOM yYPOBHE.
B aToT nepros BpeMeHU HanboJiee UHTEHCUBHOE Pa3BUTHE HHCTUTYT MeUALUU MOJIYYUII
B Bennko6puTanuu, CIIA u ABcTpanuu, a no3aHee — B EBpone. UMeHHO Torjja TepMHUH
«MeJiualus» CTajl yIoTPeobIAThCS B ee COBpeMEHHOM NoHMMaHuu [10].

OkoHuaTe/IbHBIM 0QOpPMJIEHUEM UHCTUTyTa MeAralUuu MOXXHO cuuTaTh 1981 rog,
Korja y4eHble ['apBap/ACKO¥ LIKOJIBI IPaBa B CBOEM MUCCIeL0BAHUM ONMCANHA KOHLIENLIUIO
paboThl ¢ KOHPJUKTOM TaK Ha3bIBAEMYI0 TEOPUIO «IIEPETOBOPHI MO CYLIECTBY» WU «CO-
BMeCTHble JelcTBUA». CyTb 3TOM TeOpUM 3aKJH4aeTCd B pasrpaHUYeHUU HHTEPecoB
Y NIO3ULIMH CTOPOH, T.€. B X0/le IeperoBopoB (MeJHUal 1) HEOO6X0JUMO YSICHUTb UHTepeChl
KaXXZi0M KOHQJIMKTYIOLed CTOPOHBI JJISl JOCTHXKEeHUsS] B3aUMOBBITOJHOIO pelleHHUs, O6e3
nobeauTess ¥ Npourpasllero. B 3ToM v 3ak/oyaeTcs paboTa MeuaTopa. YCJI0BHO Takue
[IeperoBOpbl MOHO NpPeJCTaBUTh CJeAYIOIlel CXeMOM: JII0JAU — UHTepechl — BApUaHThI —
peuienus [14]. Takum 06pa3oM, aKTya/IbHOCTb UCCJIEJ0BAHUS ONpPe eS0T HaJluiKle B Ha-
cTosllllee BpeMsl Npo6JieM pasBUTHUS U MOJEPHU3AL MU UHCTUTYTA IOCPeHUKOB (nepero-
BOPIIIMKOB WJIM MeIUAaTOPOB), a TaKXKe NPaBOro peryJMpoBaHus AocyfebHoro (BHecye6-
HOT0) nops/iKa pa3pelleHusi CIOPOB B 06/1aCTH MOPCKHUX TOPrOBbIX IEPEBO30K.

OcHOBHaA 4acThb. [I0cKOJIbKY MOPCKOW TPaHCHOPT UCNOJb3yeTCd B OCHOBHOM
JUIS1 MeX/YHapOJHOU NepeBO3KU IPy30B, TO U NMPaBOBOe peryJupoBaHHe NepeMelle-
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HUSI TPY30B MOPCKUMHU CYJlaMH HOCUT MeX/yHapoAHbIM xapakTep. OCHOBHbBIMHU HUCTOY-
HUKaMH MeX/[YHAapOJAHOU MOPCKOU MepeBO3KU IPYy30B SABJISIOTCA MeXAyHapoJHble CO-
rJallleHus,, HalMOHaJbHOe (BHYTpeHHee) 3aKOHOJATEeJbCTBO TOCYZApPCTB, MOpPCKHUE
o6bIYau.

Haub6osiee BaXXHbIMU MCTOYHUKAMHU sIBJSAIOTCA Bproccenbckas koHBeHUUsA 1924 ro-
Jla, B KOTOPOH yKa3aHbl PEKBU3UThl KOHOCAMEHTA, 3aKpelJjeH MOPsI0K ero cocTaBJe-
HUS U BblAauMu c [aarckMMy NpaBUJIaMU, 3alUIIAIOIIMMU UHTEpPEeChbl NepeBO3YUKOB
rpy3oB [3]; Fambyprckve npaBuJia, peryJaupylolie OTBETCTBEHHOCTb IPy300TIpPaBU-
TeJisl ¥ epeBO3YMKa, TPAHCIOPTHbIE JOKYMEHTHI, Ipe/bsiBJieHHe TPe6GOBAHUN U UCKOB
[1]; IpaBusa Bucobu [4]; PorTepaaMmckue npaBusa [2]. Takum o6pa3oM, Mex/yHAPO-
Hble MOPCKHE MepPeBO3KH PEryJUPYIOTCS YeThIpbMsl MPABOBBIMU PEXHUMaAMU, KOTOPhIE,
IOpPOH, OZJHU U Te >Ke BONPOCHI M0-Pa3HOMY PEryJupyrT, YTO HEeM36eXHO NMPUBOAUT
K BO3HHKHOBEHUIO KOJIJIM3UW B MEXAYHApPOAHON apOUTpaKHOM NMpaKTHUKe MOPCKHUX
epeBO30K.

BMecTe ¢ TeM, MOpPCKHE NEePEBO3KU PEryJHUPYIOTCI MeXAYHapOJHbIMU MOPCKUMHU
06bIYasiIMHU U HALMOHAJIbHBIM 3aKOHO/IaTeJbCTBOM TOCYJAapCTB, a TaKke U crelnuduye-
CKUMU UHCTUTYTaMH, B TOM UYHCJIE aJIbTePHATHBHBIMU CIOCO6AMH YpPEryJUPOBAHUS CIIO-
poB. TakMuM 06pa3oM, OCHOBHOM Npo6JieMON MeXAYHAapOJHOr0 MPaBOBOI0 peryJupoBa-
HUSI MOPCKUX NIepeBO30K I'PY30B SIBJISIETCS OTCYTCTBHE eJJUHBIX MOIX0/I0B B €r0 UCTOYHHU-
kax. TeM He MeHee, B MeX/[yHapOAHOH NMPaKTUKE CJ0KHUJIUCh MPUHLUIIBI MUPHOTO ypery-
JINPOBAHUS CIIOPOB, BO3HUKAKIUX B cpepe TOProBoro MopernaBaHusl.

Kak y>xe 6b1710 CKa3aHO paHee, CTOPOHbI MOTYT 0OPAaTUTBCS B CY/J UJIM apOUTpPaK,
YTO I'PO3UT Pa3pbIBOM CJ0KHUBLINXCS KOMMepUecKux cBsize. Kpome Toro, B noJsib3y no-
MCKA U MCIOJIb30BAaHUSI CTOPOHAMU aJIbTePHATUBHBIX CIOCO6 U MeXaHU3MOB paspelle-
HUS CIIOPOB CJeAyeT OTHECTH CJAeAyIollrMe apryMeHThl: CHUXKeHHEe CyJleOHbIX pacxo/0B
U U3/ epKeK; COKpallleHHe BpeMeHHU yperyJupoBaHUsl KOH(JIMUKTA; JOCTHUXKEHHEe pe-
3yJIbTaTa, KOTOPBIH yCTpauBaeT 06e CIopsIide CTOPOHbI; JOOPOBOJbHOCTb UCIIOJTHEHHUS
pellleHUs]; BbIOOp CTOPOHAMU MOCpeJHUKA (MeAuaTopa WJIM NeperoBoplluka); caMo-
CTOSITEJIbHOE OlNpejie/ieHre CTOpOHAaMU GOpPMbI U OPsi/IKa BeleHUs IeperoBoOpoB; Mpo-
JloJDKeHHe KOMMepUYeCKHX CBsi3ed W [J1eJIOBOTO COTpyAHHUYecTBa. Haubosiee ynadHbie
pellleHUs], peaJu3yloLHecss B HacTosllee BpeMsl B IOpUAUYeCKON npodeccuu, KOTopble
HalpaBJieHbl Ha MOBbILIeHUE 3QPEKTUBHOCTU pabOThl OPUCTOB U afjlaliTalldu K MOCTO-
SIHHO MEHSIOIMMCSl peaiusiM U MOTPeOHOCTSAM B HPUAHUYECKUX YCJAyrax MeJuaTOpOB
(nv meperoBOpIMKOB) B chepe yperyJaupoBaHus KOHPJUKTOB B 00J1aCTH MOPCKUX Te-
peBO30K Ipy30B, HalpaBJieHbl TAK)Ke Ha MPOJBUKEHUE U COBEePUIEHCTBOBAHUE MeJ[Ha-
THUBHbBIX NPAKTUK.

Meauanusi 3To ofHA U3 CTPYKTYPUPOBAHHBIX TEXHOJIOTHWM, HampaBJieHHas Ha
paspelieHre NPOTHBOPeUYri/KOHGIUKTOB (MU B IeJisIX HeJoNylleHUs KOHPJIUKTOB)
MeXJy CHOpSI{UMMH CTOPOHAMH C MOMOUIbI TpeTbel, He3aBUCUMON (HEeUTpasJbHOM)
CTOPOHBI, KOTOpasi He 3aMHTepecoBaHa B TOM UJU UHOM KoHaukTe [13, 14, 15]. Bax-
HEHIIMMU YCJOBUSAMH NPUMEHEHHUS MPOLEAYPbl MeJHUALUU SBJASITCA JOOPOBOJbHOE
y4acTve B Hell BceX CTOPOH CMOpa, UX TOTOBHOCTb BKJIOYHUTHCS B MPOLECC TOMUCKA MY-
Tell ero yperyJMpoBaHUs, a TaKKe OTKa3 OT oOpalleHUs K APYyruM (CyJeOHbIM, aiMu-
HUCTPATUBHBIM) Croco6aM paspelleHUs] CIIOPOB Ha BpeMs MpPOBeAEHHUS NpoLeaypbl
MeJUaluH.

B. ApxunoB onpejesisiJi MeAUaluIo KaK «0JJMH U3 UHCTPYMEHTOB OpraHu3anuu 3¢-
beKTUBHOTrO NMpPaBONOpPs/Ka, NOCKOJIbKY B pe3yJibTaTe YCIeIlHbIX MeJUalMOHHbIX polie-
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Jlyp CTOPOHBI (CyO'bEKTHI) JOCTUTAIOT MOHUMAHUS OOIIHOCTU CBOMX UHTepecoB. biaroa-
pd 3TOMY UM yZiaeTcd MOHATb, KAK HOpMaTUBHAaA CTPYKTypa COOTBETCTBYeT UX OTHOILIe-
HUSIM, CO3/1aTh KKOHCTUTYLUIO» A/l CBOUX OYAYIIMX OTHOUIEHUH UJIUM NPEKPATUTh HENPO-
JYKTHUBHOE B3auMoelcTrue» [7].

AHanusupys TpaHchopMalMi0 HMHCTUTYTa MeJMalliM, MOXXHO YBEpPEHHO YTBep-
KJlaTh, UYTO B HACTOsIIlee BpeMsl MeJuallUsl YKe He SIBJISIeTCS OT/JesIbHbIM, CAMOCTOSITE/b-
HbIM BUJOM HOPUJMYECKON JAeATEeNbHOCTH, a fABJSAETCHA ee 4aCTbl U pacCMaTpUBaeTCsd
IOpUIUYECKUM COOOIIEeCTBOM B KauyecTBe OJHOTO M3 MPUOPUTETHbIX HANpaBJIeHUH pe-
dbopMUpOBaHUS U MOJEPHU3ALUN POCCUUCKOTO MpaBoBOro noJsisd. Oco3HaBasi 3HaUMMOCTb
Y NepCneKTUBHOCTb MeJWaTUBHBIX TEXHOJIOTUM B pa3pelleHHU CIOpPOB, 3aKOHOJATesb
3aKpenuj HeoO6X0JUMOCTb BBeJEeHHS MHCTUTYTa MeAualuu B NpaBoBoe moJie Poccuy,
npuHsB PefepanbHblil 3akoH N2 193-03 ot 27.07.2010 «06 anbTepHaTUBHOU mpolefype
yperyJupoBaHUs CIOPOB C y4acTHeM NOCpeJHUKA (Mpoueaype Meguanuu)» [5].

B nesnsix pa3BUTHUS MeJUATUBHBIX TEXHOJIOTUW U MPAKTUK CjAefyeT 00paTUThCS
K U3yYEeHUI0 MEeXJYHapOJHOIO OMNbITa y4aCTUS MOPCKHUX NOCPEJHUKOB JJifl pa3pelle-
HUS CIIOPOB, CBSI3aHHBIX C MOPCKOU MepeBO3KOW rpy30B. Bo MHOTHX 3apy6eXHbIX CTpa-
Hax y»e co3/laHa HeoOXoAuUMas NpaBoBas 0a3a MpUMeHEeHUs MeJualuU B JAaHHOU 006-
gactu. Tak, HanpuMep, AnoHckasa cygoxoaHas 6upka B 1992 roay npunsiyia Corsacu-
TeJibHble NIpaBUJIa, perjaMeHTUpYOlIMe 1060POBOJbHOE OCYAeOHOEe yperyJupoBaHue
Mopckux cropoB; B Ucnanuu 06 urosis 2012 roga 6611 IpUHAT 3aKOH 0 MeiMallUH B Tpax-
JIAHCKUX U KOMMEpPUYECKUX CIOpaX, KOTOPbIM, B TOM YHUCJIE, PETYJUPYIOTCSI U MOpPCKHE
cnopsbl; B 2007 roay B CIIA Mopckoit apbutpaxHoi accouuanueit CoeguHenHsbix llTa-
TOB ObLIM NMPUHATHI [IpaBuia Meauanuu; MexayHapoAHass KOMUCCUS MOPCKOTO NMpPH-
MUpEHHUS U MeJUaluu O6blyia ocHoBaHa B JlonzoHe 13 okTsa6psa 2006 roaa, B cocTaB Ko-
TOPOW BXOJAT HauboJsiee aBTOPUTETHBIE CHElUaJUCThbl 6osiee yeM u3 20 rocysapcrs,
B TOM 4ucJe, ¥ u3 Poccun.

[IpyuHSTHE yKa3aHHBIX HOPMATHUBHBIX aKTOB 00YCJI0BJIEHO TEM, UTO B KOHIle XX Be-
Ka 4eTKO 0003HayuJach TEHJEHLUs He0O6X0JUMOCTHU pa3pabOTKU U NPUHSATUS NMPaBUJI
MeJyalUu CllelUaJu3MPOBAaHHBIMU OpPraHU3alUsIMU, KOTOpble MpeJaraloT CBOU YCIAYyTU
JUIS1 YperyJupoBaHUsl MOPCKUX CIIOPOB. Pe3ysibTaToM 3TOro 66110 NpuHATHE B 1999 roay
061ecTBOM MOPCKHUX apOUTpoB npaBus Meauauuu [18]. B 2006 rogy Ha oCHOBaHUHU
noJsioxkeHu CorsacutenbHoro persaamenta KOHCUTPAJ (ot 1980 roga) 6bl1u npuHs-
ThI [IpaBr/1a MOPCKOTO NPUMUPEHUS U MeiUalUU, KOTOPBIMU B YKa3aHHbIN perjaMeHT
OblJIM BHECEHBI NMOMpPaBKH, aJJallTUPYIOLIMe ero K NpPOoBeJeHUI0 NpoLefypbl MeJHalun
B CIIOpax M0 MOPCKUM KOHTpPaKTaM, B CJlyyae, eCJIU CTOPOHBI JJOTOBOPUJINUCH 00 UX MPHU-
MeHeHUU. YUHUThIBasl B HACTosillee BpeMsi BOCTPE6OBAHHOCTb NPUMEHEHUs] PUMHUPHU-
TeJbHbIX (MeAUAaTUBHBIX) MPOLEAYDP, IeperoBopHble U MeJUaTUBHbIE NMPAKTUKHU MO-
CTOSIHHO COBEPUIEHCTBOBAIOTCS, alalTUPYACh K U3MEHAKUUMCA peanusiM. B HacTos-
1lee BpeMs UCIoJb3yeTcd nopanka 40 MefuaTUBHBIX IPAKTUK U NpoLeAyp AJid paspe-
HIeHUSI MOPCKUX CIIOPOB.

B HayuyHBIX paboTax, NOCBAIIEHHbIX aIbTEPHATUBHBIM CIIOCO6aM pa3pelleHus CIo-
POB, KakK MpPaBWUJIO YKa3bIBAlOT Ha MOJIOXKUTEJIbHbIE CTOPOHBI B UCHOJIb30BAaHUU TAKUX
npoueayp, YTo, HECOMHEHHO, CAYXXUT NMPOJBWKEHUI0 U PAa3BUTUIO0 JAHHOTO WUHCTHUTYTA.
BmecTe ¢ TeM, 3TO npeAcTaB/seTcd He cOBceM BepHbIM. PopMa MexAyHapOJHOTO KOH-
TpaKTa MOPCKOW NMEPEBO3KU IPy30B He MMeEET KEeCTKOr0 HOPMAaTHUBHOTO 3aKpemJieHUs.
OpHako, opyuauYecKasl TeEXHUKA TpebyeT, UT0Obl KOHTPAKT COJAEpKaJl OTAeJbHble M0JI0-
»KeHHS N0 BONpOCaM yperyJMpoBaHus CIOPOB. B KOHTpaKkTax MOPCKUX MepeBO30K CTOPO-

85



Teopuda rocysapcrsa U npaBa

Hbl CAMOCTOSITEJIbHO PEelIalT, KaKKUX CI0COO0M OHHU OYAyT paspeliaTb KOHQIUKTHbBIE CU-
Tyauuu. Takue GopMBbI U cIOCOOBI 06513aTeIbHBI [I/1S1 CTOPOH KOHTpPaKTa.

MexayHapo/iHble IpaBOBble aKThI He COZlepKaT YeTKUX TPeOOBaHUM MO NpoLeaype
npeJbsABJeHUs NpeTeH3Uu (pekyjaMaluu). B To ke BpeMs, cTOpOHaM HeOO6XOAMMO HpPO-
ZiyMaTb U YeTKO NPONKCATh B MOPCKOM KOHTPaKTe, KaKUM 00pa3oM, B Kakoil popMe, B Ka-
KHe CPOKHU CTOPOHBI OyAyT NpeAbABJIATL NPpeTeH3UU APYT ApyTry. TakuM o6pa3oMm, npopa-
6aTbIBasl JaHHble BONPOCHI, CTOPOHBI JJO/LKHBI MOTPATUTh JOCTAaTOYHO BPEMEHHU JJId Ta-
KUX GOPMYJIMPOBOK /iJ1s1 BHECEHUS UX B TUIIOBOM KOHTPAKT.

B cBA3M € MOCTOAHHBIM COBepLIEHCTBOBAaHWEM NPHUMHUPUTENBHBIX npouenyp, Pe-
JepasibHbIM 3akoHOM Ne 197-®3 ot 26.07.2019 roga «O BHeECEHUU U3MEHEHUH B OTAEJb-
Hble 3aKOHOZaTe JibHble aKThl Poccuiickoit ®efepanyu» O6bLIM 3HAYUTEJbHO PaCIIMPEHBI
BO3MO>KHOCTH NIPUMEHEeHHUd NoCpeHUYeCcTBa NPU paspellleHUH cnopos [6]. [To 3akiroue-
HUI0O MHOTHX CIel|MaJIUCTOB, MeiMaLUs ABJseTCs BecbMa 3QPeKTUBHBIM CIOCO6GOM ype-
TyJIMPOBAaHUA CIIOPOB, B YAaCTHOCTH, BbITEKAIOLIUX U3 JJOTOBOPOB MOPCKOI'0 CTPaxOBaHUSA
W HapylLleHUs MOPCKHUX KOHTPAKTOB. Takxe ciefyeT OTMeTHUTb, YTO NPUMUPHUTEJIbHYIO
npoueAypy CTOPOHBI BIIpaBe NPHMEHUTb He TOJIbKO B J0CYyZleOHOM pa3pelleHUH KOH-
$JIMKTa, HO ¥ BO BpeMsl CyieOHOT0 pa3bupaTe/ibCTBA.

[IpuMupuTenbHasa npouneaypa MHULUUPYETCA OLHOM U3 CHOPAILUX CTOPOH Iy-
TeM HalpaBJeHUs JPYroil CTOpOHe COOTBETCTBYIOLIErO0 MUCbMEHHOI'O NpeJJOXKeHHUs.
[Tocpepnuk (MeguaTop) BbIGMpaAeTCs CTOPOHAMMU 10 0O0KAHOMY COTJIACHIO, COTJIACO-
BbIBAaeTCA MeCTO M MOPSAJOK NpoBeAeHUA mpoueAypbl. MeauaTtop, pyKOBOACTBYSCh
NpUHIMIAMU CIpaBeJJIMBOCTH U HEUTPaAJbHOCTH, OKa3blBaeT CTOPOHAM MOMOIb bec-
NPUCTPACTHO U HE3aBUCHMMO, 1P HEOOXOJMMOCTH JlaeT CTOPOHAM peKOMeHJalU U COBe-
ThI Jisl yperyJupoBaHusa crnopa. Llesb ero feATeJbHOCTH — MUPHOe pa3pelleHHe KOH-
bauKTAa.

TakuM 06pa3oM, CTAaHOBUTCA OYEBUHBIM, YTO yCHelIHas JesaATeJbHOCTb MOPCKOTO
nocpeJHUKa J0J>KHA OCHOBBIBAaTbCA Ha KOMMYHMKAaTHUBHBIX CIOCOOHOCTAX U HOpUAUYe-
CKOM OIIbITE ClleljMaJuCcTa 10 MOPCKOMY IpaBy, U, CJIe[j0BaTe/IbHO, TpebyeT ClelaJlbHOr0
06g3aTesJIbHOr0 00y4YeHUs1 MeJJMaTUBHBIM TeXHUKaM. Micxonsa U3 aToro, Hesib3sl He cOrJia-
cuTbcs ¢ M.HoBaco, KOTOpBIM CTaBUT BONPOC O HEOO6XOAMMOCTH MMOATOTOBKY KBaJIUPUIU-
POBaHHBIX KaJIpOB MOPCKHX NOCPEJHUKOB, KOTOpbIe JOJDKHBI 00/1aZiaTh, B TOM YHCJIE,
MEXJWCLUIJIMHAPHbIMU HaBbIKaMHu [17].

Tak, HanpuMmep, [IpesnpeHT PenepanbHon nanatel agBokaTos 0.IluauneHko B ne-
JIIX Pa3BUTHA MeJJMaTUBHBIX IPOLeAYp, Ipe/jlaraeT akTUBHO NIPUBJIEKaTb K HUM a/JBOKa-
TOB U JPpyTrUx cnenuanuctoB [11]. B cBsI3u ¢ 3TUM BCTaeT BOMPOC 0 HEOOXOJUMOCTHU 00be-
JIMHEHWs HAy4yHOro MOTeHLHaa IOpUAUYeCcKoro coobliecTBa JAJs CO3/JaHUSA 0O6pa3oBa-
TeJIbHbIX IPOrpaMM MU TEXHOJIOTUHM pPa3BUTHSA MEPeroBOPHbIX KOMIETEHIIUH, CO3JJaHHbIX
CleliMajbHO /IS UCN0JIb30BaHUSA NpoLeAyp MeJualuy B pa3/IMYHbIX 06J1aCTSAX NPaBOOT-
HOILIEHUH, B YaCTHOCTH, B 06J1aCTH pa3pelleHUs MOPCKUX copoB. [loAroToBka cnenyanu-
CTOB-MeZIuaToOpOB B chepe yperyJMpoBaHUs CIOPOB 10 MOPCKUM IlepeBO3KaM Irpy30B, 10-
MHMO 6a30BOr0 BbICLIET0 HOPHUJUYECKOTO 00pa30BaHUs, JOJ/KHA COCTOATh M3 U3y4eHUs
MOPCKOTO IpaBa (IpUMeHeHHe MeXAYHapOoJHbIX KOHBEHLIUM, MpPaBOBble HOPM peryJiu-
pyolue MeX/JyHapo/JHble MOPCKHe MepeBO3KU IPy30B, OTBETCTBEHHOCTb NepPEBO34YUKa,
OCHOBHbIE TPAaHCIOPTHBIE JOKYMEHTbI, BOIPOCHl NMOACYAHOCTH, HOPMbl HALlMOHAJIBHOIO
IpaBa, NpoleccyaJbHble BONPOCHI), aHAJIN3 MEXAYHAPOJHOT0 ONbITa IPOBEJIeHUsI Meiua-
TUBHBIX NpOLEeLyp B pa3pelleHHUU MOPCKUX CHOPOB, KOHGJIUKTOJIOTHIO, IOPUAUYECKYIO
TICUXOJIOTHIO.
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Takke npu 06y4eHUH MeJHAaTUBHBIM MPAKTUKAM HeO6XOJUMO U3y4aTh 3HAYEHHE
1 0COOEHHOCTHY HAlMOHAJbHBIX U KYJbTYPHBIX OTJIMYUUA CTOPOH. B 1jes151x pelieHus 3ajay
10 CO3/]JaHHUI0 UHHOBAI[MOHHBIX 06pa30BaTe/IbHbIX IPOEKTOB B 06J1aCTU MeJUAIUH MOKHO
HCII0JIb30BaTh MPUHILMII CaMOpPEeryJMpyeMbIX OpraHU3aldi, KOTopble 00beAUHST MPO-
deccronanoB-MeguaTopoB. K cioBy ckasaThb, B ['o/1aHUU K TOCPEIHUKY NPEAbIABISIOT-
€Sl JOCTATOYHO >KECTKHE TpeGOBaHUSI — TOMUMO HAJIMYUS BbICLIIETO HPHUAUYECKOTO 06pa-
30BaHUS, KaHAUAATY HEOOX0AUMO NPOUTH ClleliMabHble KYPChl U MOJYYUTh CEpTUPHUKAT.
Kpome Toro, nmocpelHUK 06513aH OBbITh 3apEerUCTPUPOBAH B ['0OJIJTAaHACKOM UHCTUTYTE IO-
CpeJJHUYECTBA U UMETb OIBIT PpabOThI 10 pa3pelieHHI0 CIIOPOB nopsijika B 10 gesax, exe-
roZIHO MPOXOAUTH MOBbILIeHUe KBaubUuKanuu [12].

3akiw4denue. [10/Boii UTOT, MOXKHO C YBEPEHHOCTbI0 KOHCTAaTUPOBATh HEO6XO-
JIUMOCTb BHeJIpeHUS1 B POCCUUCKYIO MPABOBYI NPAKTHUKY pa3JUYHbIX GOpM NPUMHPHU-
TeJIbHBbIX MPOLeyp, YTO Mpe/oJaraeT cepbe3Hyo NpopaboTKy KOHIENIMH UCI0JIb30Ba-
HUS KaXZoH mpoleypbl. be3 Hcnosib30BaHUs aJibTePHATUBHBIX CIIOCOOOB pa3pelieHust
CIOPOB, B TOM 4MCJe, B 06J1aCTU MOPCKHX NepeBO30K, HEBO3MOXXHO pa3BUTHe OU3Heca
U MEXToCyJJapCTBEHHBIX TOPrOBbIX B3aUMOOTHOILIeHHWH. Heo6XoquMo co3/aBaTh CTUMY-
JIUPYIOIME MeXaHU3Mbl JiJIs UCIOJIb30BAHUS CHOPAIIMMUA CTOPOHAMH MPUMHUPUTETbHBIX
npoueayp, He J0BO/is CIIOP 0 CyAeOHOr0 pa3bupaTesibCTBa.

PaccMmoTpeHue NMpUMeHeHUsI MeJUAaTHBHBIX MPAKTHUK NMPU PacCCMOTPEHHUH MOp-
CKHX CIIOPOB MO3BOJIUT BbIpaboTaTh MpaBUJIbHbIN 6aslaHC CTOPOH, KOTOpPbIe paspeluas
CIop B MPaBOBOM II0Jie U obecrneynBasi NpueMJeMble Jisi 06eUX CTOPOH U OrOBOPEH-
Hble 3apaHee B KOHTpPAKTe CHOCOObI paspenieHUs KOHQJIHUKTA, COXPAHUTb KOMMepue-
CKHe CBSI3MU.

Heo6xonuMo co3saBaTh 06pa3oBaTe/ibHble TPOTPAaMMbI /sl MOATOTOBKH CIelra-
JIUCTOB-MeAuaTopoB. CTpaTeruyeckas 1jejib NOArOTOBKU — co3faHue UHCTUTYTa Mexay-
HapOJAHBIX MOPCKHUX NMOCPEAHHUKOB. BO3M0XHO paccMoTpeHHe Bompoca 06 06'beJUHEHUU
npodeccuoHaIbHbIX MOPCKUX MeZJMAaTOPOB B podeccuoHa/IbHOE COOOILECTBO.
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THEORETICAL AND LEGAL ASPECTS OF ALTERNATIVE
WAYS TO RESOLVE MARITIME DISPUTES

Annotation. In the context of a constant increase in interstate trade rela-
tions and the volume of trade, the development of logistics links, maritime transpor-
tation is becoming relevant. Compared with other modes of transport, the transpor-
tation of goods by sea has a number of advantages, in particular, the low cost of
transportation, the practically unlimited capacity of sea routes.

Maritime shipping is used mainly in international shipping. The presence of
a foreign element in this ancient method of moving goods causes its complex legal
regulation. Frequently arising disputes related to maritime transportation, the par-
ties, as a rule, resolve in court. At the same time, the disputing parties can use one of
the jurisdictional methods to resolve the conflict - go to court or arbitration, the
decision of which will be binding on the parties. At the same time, the appeal of the
disputing parties to arbitration or court is not always acceptable for them, since it
threatens to break commercial ties. As a result, the parties are interested in finding
alternative ways to resolve the conflict or dispute, as much as possible to resolve dif-
ferences while maintaining business relationships.

Alternative methods of dispute resolution include, in particular, negotia-
tions of the parties, claims procedure, arbitration, mediation, commercial arbitra-
tion. The main alternative methods are negotiations and mediation (mediation). In
the article, the authors consider the theoretical and legal aspects of resolving mari-
time disputes, analyze the problems of the legal transformation of the mediation
procedure; consider conciliation procedures and the development of a strategy and
legal mechanisms for the interaction of participants, the development of institu-
tions of maritime mediators and international maritime mediators.

Key words: sea transportation of goods; national legislation; mediation;
media technologies; dispute resolution; maritime contract; conciliation procedure;
mediation professionals.

Introduction. The institution of settlement of disputes and disagreements with
the help of intermediaries has been known since ancient times of human civilization and
is the oldest instrument of international legal relations [8]. Over the centuries, "media-
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tion" has had various names, such as "offering good offices", "petition", “and mediation".
As E. Johnston wrote in his work “A Brief History of Mediation”, in ancient civilizations
disputes were resolved by representatives of the clergy, sages, elders and other respected
people [16].

As a rule, the procedure of reconciliation with the involvement of intermediaries
was used in the trading regions. The roots of modern mediation can be found in the ancient
Phoenician and Babylonian civilizations, which were mainly engaged in maritime trade.
The institution of “mediation” developed in the Middle Ages and modern times, when it be-
came necessary for mankind to end long-term wars, for example, the Thirty Years' War, in
which almost all European states, including Russia, were involved.

In 1648, reconciliation took place between the warring states, peace treaties were
concluded. According to V.V. Kolomytseva, the beginning of the development of mediation
can be considered the adoption in 1803 by Napoleon Bonaparte of the "Act of Mediation"
(or "Act on Mediation") - the first regulatory legal document in this area, which resolved
the conflict between Germany, Switzerland and France [9].

The development of interstate trade relations, the increase in the volume and inten-
sity of trade in the 20th century necessitated the further development of the institution of
mediation and the consolidation of its foundations and principles at the legislative level.
During this period of time, the institution of mediation received the most intensive devel-
opment in the UK, the USA and Australia, and later in Europe. It was then that the term
"mediation" began to be used in its modern sense [10].

The final design of the institution of mediation can be considered 1981, when scien-
tists at Harvard Law School in their study described the concept of working with conflict,
the so-called theory of "negotiations on the merits" or "joint actions". The essence of this
theory is to delimit the interests and positions of the parties, i.e. during negotiations (medi-
ation) it is necessary to clarify the interests of each conflicting party in order to achieve
a mutually beneficial solution, without a winner and a loser. This is the job of the mediator.
Conventionally, such negotiations can be represented by the following scheme: people -
interests - options - solutions [14]. Thus, the relevance of the study is determined by the
current problems of development and modernization of the institution of intermediaries
(negotiators or mediators), as well as the legal regulation of the pre-trial (out-of-court)
procedure for resolving disputes in the field of maritime trade.

Main part. Since maritime transport is used mainly for the international transporta-
tion of goods, the legal regulation of the movement of goods by sea vessels is of an interna-
tional nature. The main sources of international maritime transportation of goods are in-
ternational agreements, national (internal) legislation of states, maritime customs.

The most important sources are the Brussels Convention of 1924, which specifies
the details of the bill of lading, fixes the procedure for its preparation and issuance with the
Hague Rules that protect the interests of cargo carriers [3]; Hamburg rules governing the
liability of the consignor and carrier, transport documents, claims and claims [1]; Wisby
rules [4]; Rotterdam Rules [2]. Thus, international maritime transport is governed by four
legal regimes, which, at times, regulate the same issues in different ways, which inevitably
leads to conflicts in the international arbitration practice of maritime transport.

At the same time, maritime transportation is regulated by international maritime
customs and the national legislation of states, as well as by specific institutions, including
alternative dispute resolution methods. Thus, the main problem of international legal regu-
lation of maritime transport of goods is the lack of common approaches in its sources. Nev-
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ertheless, in international practice, the principles of peaceful settlement of disputes arising
in the field of merchant shipping have developed.

As mentioned earlier, the parties can go to court or arbitration, which threatens to
break the existing commercial ties. In addition, in favor of the search and use by the parties of
alternative methods and mechanisms for resolving disputes, the following arguments should
be attributed: reduction of legal costs and expenses; reducing the time for conflict resolution;
achieving a result that suits both disputing parties; voluntary execution of the decision;
choice by the parties of an intermediary (mediator or negotiator); independent determina-
tion by the parties of the form and procedure for conducting negotiations; continuation of
commercial relations and business cooperation. The most successful solutions currently be-
ing implemented in the legal profession, which are aimed at increasing the efficiency of the
work of lawyers and adapting to the constantly changing realities and needs for legal servic-
es of mediators (or negotiators) in the field of resolving conflicts in the field of maritime
transport of goods, are also aimed at promoting and improvement of mediation practices.

Mediation is one of the structured technologies aimed at resolving contradic-
tions/conflicts (or in order to avoid conflicts) between disputing parties with the help of
a third, independent (neutral) party that is not interested in a particular conflict [13, 14,
15]. The most important conditions for the application of the mediation procedure are the
voluntary participation in it of all parties to the dispute, their readiness to join the process
of finding ways to resolve it, as well as the refusal to resort to other (judicial, administra-
tive) methods of resolving disputes for the duration of the mediation procedure.

V. Arkhipov defined mediation as “one of the tools for organizing an effective legal
order, since as a result of successful mediation procedures, the parties (subjects) reach an
understanding of the commonality of their interests. Thanks to this, they manage to under-
stand how the normative structure fits their relationship, create a “constitution” for their
future relationship, or stop unproductive interaction” [7].

Analyzing the transformation of the institution of mediation, we can confidently as-
sert that at present mediation is no longer a separate, independent type of legal activity,
but is part of it and is considered by the legal community as one of the priority areas for
reforming and modernizing the Russian legal field. Realizing the importance and prospects
of mediation technologies in resolving disputes, the legislator consolidated the need to in-
troduce the institution of mediation into the legal field of Russia by adopting Federal Law
No. 193-FZ of July 27, 2010 “On an alternative procedure for resolving disputes with the
participation of an intermediary (mediation procedure)” [5].

In order to develop mediation technologies and practices, one should turn to the
study of international experience in the participation of maritime mediators to resolve dis-
putes related to the carriage of goods by sea. In many foreign countries, the necessary legal
framework for the use of mediation in this area has already been created. For example, the
Japan Shipping Exchange in 1992 adopted the Conciliation Rules governing the voluntary
pre-trial settlement of maritime disputes; in Spain, on July 6, 2012, the Law on Mediation in
Civil and Commercial Disputes was adopted, which, among other things, regulates mari-
time disputes; in 2007 in the United States, the United States Maritime Arbitration Associa-
tion adopted the Mediation Rules; The International Commission for Maritime Conciliation
and Mediation was founded in London on October 13, 2006, which includes the most au-
thoritative experts from more than 20 states, including Russia.

The adoption of these regulations is due to the fact that at the end of the twentieth
century there was a clear trend towards the need to develop and adopt mediation rules by
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specialized organizations that offer their services to resolve maritime disputes. The result
of this was the adoption in 1999 of the rules of mediation by the Society of Maritime Arbi-
trators [18]. In 2006, based on the provisions of the UNCITRAL Conciliation Regulations
(1980), the Maritime Conciliation and Mediation Rules were adopted, which amended the
said regulation to adapt it to mediation in disputes under maritime contracts, if the parties
agreed on their application. Given the current demand for the use of conciliation (media-
tion) procedures, negotiation and mediation practices are constantly being improved,
adapting to changing realities. Currently, about 40 mediation practices and procedures are
used to resolve maritime disputes.

In scientific works devoted to alternative dispute resolution methods, as a rule, they
point out the positive aspects in the use of such procedures, which undoubtedly serves to
promote and develop this institution. However, this does not seem to be entirely true. The
form of an international contract for the carriage of goods by sea does not have a strict reg-
ulatory framework. However, legal technique requires that the contract contain separate
provisions for the settlement of disputes. In maritime transport contracts, the parties inde-
pendently decide in what way they will resolve conflict situations. Such forms and methods
are obligatory for the parties to the contract.

International legal acts do not contain clear requirements for the procedure for fil-
ing a claim (complaint). At the same time, the parties need to think over and clearly state in
the maritime contract how, in what form, and within what time frame the parties will make
claims to each other. Thus, while working through these issues, the parties should spend
enough time for such formulations to be included in the model contract.

In connection with the constant improvement of conciliation procedures, Federal
Law No. 197-FZ of July 26, 2019 “On Amendments to Certain Legislative Acts of the Russian
Federation” significantly expanded the possibilities for using mediation in resolving dis-
putes [6]. According to many experts, mediation is a very effective way to resolve disputes,
in particular those arising from marine insurance contracts and breach of maritime con-
tracts. It should also be noted that the parties have the right to apply the conciliation pro-
cedure not only in the pre-trial resolution of the conflict, but also during the trial.

The conciliation procedure is initiated by one of the disputing parties by sending an
appropriate written proposal to the other party. The mediator (mediator) is chosen by the par-
ties by mutual agreement; the place and procedure for the procedure are agreed upon. The
mediator, guided by the principles of fairness and neutrality, provides assistance to the parties
impartially and independently, if necessary, gives the parties recommendations and advice for
resolving the dispute. The purpose of his activity is the peaceful resolution of the conflict.

Thus, it becomes obvious that the successful activity of a maritime mediator must be
based on the communication skills and legal experience of a specialist in maritime law, and,
therefore, requires special mandatory training in mediation techniques. Based on this, one
cannot but agree with M. Novaso, who raises the issue of the need to train qualified per-
sonnel for maritime intermediaries, who should also have interdisciplinary skills [17].

So, for example, the President of the Federal Chamber of Lawyers Yu. Pilipenko, in or-
der to develop mediation procedures, proposes to actively involve lawyers and other special-
ists in them [11]. In this regard, the question arises of the need to combine the scientific poten-
tial of the legal community to create educational programs and technologies for the develop-
ment of negotiation competencies created specifically for the use of mediation procedures in
various areas of legal relations, in particular, in the field of resolving maritime disputes. The
training of specialist mediators in the field of dispute resolution on maritime transport of
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goods, in addition to basic higher legal education, should consist of studying maritime law (the
application of international conventions, legal norms governing international maritime trans-
port of goods, carrier liability, basic transport documents, issues of jurisdiction, norms of na-
tional law, procedural issues), analysis of international experience in conducting mediation
procedures in resolving maritime disputes, conflictology, legal psychology.

Also, when teaching mediation practices, it is necessary to study the meaning and
characteristics of the national and cultural differences of the parties. In order to solve the
problems of creating innovative educational projects in the field of mediation, you can use
the principle of self-regulatory organizations that will bring together professional media-
tors. By the way, in the Netherlands there are rather strict requirements for an interme-
diary - in addition to having a higher legal education, a candidate must take special courses
and receive a certificate. In addition, the mediator must be registered with the Dutch Medi-
ation Institute and have experience in resolving disputes in about 10 cases, and undergo
training every year [12].

Conclusions. Summing up, we can confidently state the need to introduce various
forms of conciliation procedures into Russian legal practice, which implies a serious study
of the concepts of using each procedure. Without the use of alternative methods of dispute
resolution, including in the field of shipping, it is impossible to develop business and inter-
state trade relations. It is necessary to create incentive mechanisms for the use of concilia-
tion procedures by disputing parties, without bringing the dispute to trial.

Consideration of the use of mediation practices in the consideration of maritime
disputes will allow developing the right balance of parties that, resolving the dispute in the
legal field and providing acceptable for both parties and agreed in advance in the contract,
ways to resolve the conflict, maintain commercial ties.

It is necessary to create educational programs for the training of specialist media-
tors. The strategic goal of the preparation is the creation of the Institute of International
Maritime Mediators. It is possible to consider the issue of uniting professional maritime
mediators into a professional community.

Develop mediation in Russia in various directions - mediation based on the Harvard
negotiation method and public mediation in certain categories of disputes; judicial media-
tion (the use of mediation practices in the work of the court); introduction of a mandatory
mediation procedure for maritime disputes. In other words, mediation is an integral part of
the resolution of conflicts and disputes, and the procedure itself is gradually becoming le-
gally consolidated. There is no doubt that mediation will be increasingly in demand as an
alternative way to resolve disputes related to the carriage of goods by sea.
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BJIMAHUE NH®OPMATU3ALINU U BTUPPOBU3ALIUU
HA IIPABOCO3HAHHME I'PA’KJIAH

AHHOmayus. B cmamvse daemcst aHaaus 8AuUsiHUSI hpoyeccos uHgdopmamusa-
yuu u yugposusayuu Ha npasocosHaHue AUYHOCMU 8 YCA08USIX MEHSHWe20Cs Poc-
culickozo o6ujecmea. Agmop cneyuaabHoe BHUMAHUeE ydessiem 8AUSIHUIO pa3/AUYHbIX
UCMOYHUKO8 UHPOpMAYUU HA NPABOCO3HAHUE AUYHOCMU, onpedesisiem cmeneHb ma-
K020 8/USIHUS U hpediazaem KOHKpemHble Mepbl N0 pA3gumuio cO0epiHCaHusi npago-
CO3HAHUSL 8 CUJY 803POCUIUX UHPOPMAYUOHHBIX 803MONCHOCMEL, YMO U h0380./15em
ygeAuvums 06seM NpagoabIX 3HAHULL y HaceAeHUS.

Kawouesvle caoea: npasosoe cosHauue, uHpopmamusayus, yugdposuzayus,
HumepHem, uckyccmeeHHbwlll uHmessekm, yugposoe npocmpaHcmeo, NoKoJieHue Mo-
Js100excu.

[Ipouecc uHdpopmMaTrUzauuu U LMPpPOBU3ALUY, IPUCYLIUN COBPEMEHHOMY OOIECT-
By, B HacTosllee BpeMsl OKa3blBaeT BJIHAHUE, aOCOJIOTHO Ha Bce cephl )KU3HU 0011ecTBa.
He ocTtaeTcs B cTopoHe u AyxoBHas cdepa. Kak U3BeCTHO, UMEHHO K HEM OTHOCUTCS YeJI0-
Beueckoe co3HaHUe. [locnenHee, TAaKUM 06pa3oM, TaKKe, MOJBEPraeTcs BAUSHUIO LUPPO-
BHU3alMU U MHPOpMaTHU3ALUH.

CoBpeMeHHOe 00IeCTBO XapaKTEPHU3YeTCsl, IOMHUMO BCETO MPOYEro, TeM, YTO UH-
TeJJIEKTya/IbHbIM (YMCTBEHHBIN) TPYA Bce B O0JIbLIEeN CTeleHH, BBITECHAET U3 chepshl ye-
JIOBEUECKOH 3aHATOCTU TpyA Pusnyeckuid. HemocpecTBeHHble TPOU3BO/CTBEHHbIE Olle-
panuu B Han6oJsiee NpOrpecCHBHBIX IKOHOMUYECKUX CHCTEMAX JaBHO aBTOMAaTH3UPOBaHbI.
CyliecTBEHHO MOBBILIAETCS POJIb HCKYCCTBEHHOTO UHTEJJIEKTA.

O6paiaeM BHMMaHHWe Ha MHeHUe A.M. /Ipo3ioBoi 0 ToM, 4To «CeroHsl MPUHATO
TrOBOPUTb O MMPOBOM KpH3HCe 06pa30BaHUs, O ero ypoHe U npobJieMax B CBA3U C IPOUC-
xos1el UHGOpMaIlMOHHOW peBoJIIOLMeH, KOTopas, 10 MHEHUIO YYeHbIX, 000CTpsieT MHO-
roKpaTHO Npo6JieMbl 06pa3oBaHUsl U GOPMUPOBAHUS JUYHOCTU. B mpouecce nudposusa-
1My Bcex cdep KU3HU 0OILeCTBA BbICBEUHMBAETCS MpobsieMa NPUpPaBHUBAHUA 3HAHUSL K UH-
¢opmayuu, Toraa Kak He06X0AMMO MO-NPEXXHEMY 3HaHUE U YMEHUe BbIOUPATh U UCIOJIb-
30BaTh MHPOPMaALUIO B ONIpeJieIEHHbIX Lessax» [3, . 5].

B3aumocBs3b mHopMaTusauuu (LudppoBU3aAIMK) U CO3HAHUSA OTJIUYAETCS OOJIb-
1I0# cTeneHblo 0600AHOCTU. C OAHOW CTOPOHBI, caM Mpouecc “UHPopMaTulanuu (Ludpo-
BHU3alMU) CTaJ BO3MOXeH 6JlaroZiapsi 4ejlOBeYeCKOMY CO3HAHMIO (MHTeJIJIEKTY), sIBUB-
IIKCh U3006peTeHueM nociefHero. C pyroi cTOpoHsbl, caMa UH$opMaTrsauus (udpoBu-
3alys), KaK y»Ke OTMeYaJioCh BblIllle, OKa3bIBAeT BJMUSIHME HAa 4eJ0BEYEeCKOe CO3HAHUE,
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OpPUEHTHUPYS NocjeHee HA QYHKIIMOHUPOBAHUE B YCJOBUSAX MHOPMALMOHHO-UPPOBO-
ro IPOCTPAHCTBA.

Kak u3BecTHO, 0JHOM U3 PAa3HOBUHOCTEN CO3HAHUSA ABJISIETCS IPAaBOBOE CO3HAHUE
(mpaBoco3HaHue). [lockoabky MHbopMaTusauus (LudpoBHU3aIMsA) OKA3bIBAeT BJHsSHHE
Ha CO3HaHMe B 1eJIOM, TO, pa3yMeeTcs, YKa3aHHOe BJIUAHHWE UMeeT MeCTO U B OTHOILEHHUHU
paBOCO3HAHHUS.

OnpefesieHHbIM pe3yJbTaTOM BJHWAHUA WHopMaTHusanuu (uudpoBU3aLUU) Ha
paBOCO3HaHMe fABJAETCA TpaHCcPopMaLus NnocjaeHero. B cuiy ckazaHHOro, CO CTOPOHBI
IOpUUYECKON HAayYKH, HE0O6X0MMO 0c000€e BHUMaHKe pacCMaTpHUBaeMoOU mpobJieMe.

B 3TOM CBAI3H, CTOUT CKa3aTh, UTO UCC/IeJJ0BaHKe NPo6JieM TpaHCPOpMaL MU IPaBo-
CO3HAHUSA B YCJOBUAX Pa3BUTUS MHGOPMALMOHHOI'O 00OIecTBa BbI3bIBAET B HACTOALlee
BpeMs onpejesieHHbI HHTepec. [laHHbIA HHTepec 00yC/JI0BJIMBAETCS TeM 0O6CTOATEbCT-
BOM, YTO T.H. «[MPpPOBHU3ALMA» B OCJEJHUE JAeCATUIETHS fABJseTcsd GaKTOPOM, BO MHO-
rOM OIlpeJieII0IUM CYLIeCTBYIOLIMe peally, 0 UeM yxKe MUCaI0Ch B OPUAUYECKON HayKe
[1; 2; 5, c. 150; 6].

CoBpeMeHHble UHGOPMALMOHHbIE PeCYpPChl U BO3SMOXKHOCTHU OKa3bIBAaIOT CyIleCTBEH-
HOe BJIMSIHME Ha KU3HeJlesATeJIbHOCTb, KaK BCero 00I1ecTBa, TaK U OT/JeJbHbIX UHJUBU/OB.
JTO KacaeTcsl BceX 001ecTBeHHbIX cpep. HanprMep, KOMMyHHUKaTUBHbIE CETHU CO3/AI0T HO-
Bble CBSI3W U CTPYKTYPbI, HOBble IIpaBuJia NoBejeHus U ¢opmbl BaacTu [5, c. 151] C apyroit
CTOPOHBI, KaK CIpaBeJ/IMBO OTMEYAlOT OT/esIbHble aBTOPBHI, IJ106aJbHble TpaHcpopMaluu
o6iectBa B XXI Beke He CBOAATCA JIMLIb K TEXHOJIOTUSIM, a IPEeZCTaBJAAT COO0U Cie/jCTBUE
IJIyOMHHBIX U3MEHEHUN B 0011le4esIoBeyecKoil KyJabType. [7, c. 88]. U3MeHeHuUs B 0611evesio-
Be4YeCKOU KyJIbType Hen36eXHO BIUAIOT Ha U3MEHEHHUS B Pa3/IMYHbIX BUZAX KyJIbTYpPbl, B TOM
yucse - KyJbTypbl NpaBoBoM. [lociefHee, ke, B CBOIO o4yepe/b, OKa3blBaeT BJIUSHUE U Ha
NPaBOCO3HAHMe, KaK KaTeropHIo, TeCHbIM 06pa3oM, CBA3aHHYIO € IPaBOBOU KyJIbTYPOIL.

CeropiHs, noJ, BJAMsIHMEM T.H. «[UPPOBU3ALMK», HA POPMHUPOBAHHUE IPABOCO3HAHUS
OKa3bIBAlOT BJIMSHUE pa3/IMiHble UCTOYHUKU HHPopMauuu. [lo cTeneHuM ykaszaHHOIO
BJIMSIHUA, HA [IepBOe MeCTO B HACTOsllee BpeMs MOXXHO IIOCTaBUTh, NoxanyH, UHTepHerT.
[Io BepHOMY 3aMe4aHMIO OTAeJbHBIX UCCIe[0BaTesleld, KOMIIbIOTEPHAsA TeXHHUKA MO3BOJISA-
eT KaXXZjoMy B JIOMAllIHUX YCJOBUSAX NPeObIBAaTh B IEPCOHAJbHO CO3JaHHOM MUpe Kak pe-
aJIbHOCTH Pa3HOro po/ia, M03BOJIsIeT HAKJIAAblBaTh OJHU U300pakeHUs Ha ApYyrue, TpaHC-
dbopMHUpOBaTh UX, IOMeIaTh OAHY UHPOPMALMIO Ha APYryl, COBMellaTh peajbHO Heco-
BMeCTHUMble 00'beKTHI, [10JIy4asi IpY 3TOM paHTaCTUYECKHEe U HEOObIYHbIE CIOXKETHI, Cyllle-
CTBOBaHME KOTOPbIX He 3aBUCUT OT peasibHbIX XapaKTepUCTHUK [8, c. 905-906]. Kakum xe
06pa3oM «ceTeBasi» peaJlbHOCTb OKa3bIBaeT BJIMSHUE HA TPaBOCO3HaHUE?

Kak u3BecTHO, rjiaBHas 3aZjaya IpaBOCO3HAHUS COCTOUT B 06ecrne4eHHWU IOJIHO-
[IEeHHOTO pa3BUTHS NMPABOBOM CHUCTEMBbI, CO3/laHUS YCTOWYUBOTO U 3PPEKTUBHO JAEUCT-
ByIOIller0 MexaHu3Ma ee (QYHKIMOHHUpOBaHUA. PelleHMe yka3aHHOW 3ajayd OyJeT 3a-
TPy HUTEJIbHBIM 6e3 onpezie/leHHOW CUCTeMbl 3HAaHUM, NIPe/iCTaBJeHUl O MpaBU/Iax U HOp-
Max, peryJHUpYoILUX [T0BeJleHre JI0/led B COLMaJbHO 3HAYUMBbIX CUTYaLUAX, JONYCTUMBbIX
CPeACTBax AOCTHXKEeHHUA Liesiel. 3HaHUA »Ke, caMU 110 cebe, 3TO U eCTb MHPOopMalus, KOTo-
pas BKJIIOYaeT B cebs1 Kak COOCTBEHHBIN, TaK U 3aMMCTBOBAaHHBIN ONBIT. B ciy4ae ¢ nmpaBo-
CO3HaHUEM, peyb U/JIeT O llepeJilaye NpaBoBOM MHPOPMALMU «C LieJIbI0 He TOJIbKO YBeJ0M-
JIeHUs1 HaceJleHUs O JIeMCTBYIOLIMX NPAaBOBLIX HOPMax, HO U A1 GOPMUPOBAHUSA yBaXKHU-
TEeJIbHOTO OTHOIIEHUS K HUM» [4, c. 45].

Tak ke kak U MHasA MHPopMaL s, NpaBoBasi MHPOPMALUA OObIYHO NepesaeTcs U3
pas3JIMYHbIX UCTOYHUKOB M CaMbIMM Pa3/IMYHbIMHU CNOCOO6AMH, OJJHAKO HeJsb3sl OTPULATH
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TOT $aKT, UTO Ha [IEPBOM MecCTe M0 06’beMy pa3MelaeMoOil IpaBOBOM MHPOpPMaL UM U MO
JIOCTYIIHBIM crioco6aM ee MOJIy4eHMs, B HacTosllee BpeMs sABJseTcsd UHTepHeT, 4yTo yKa-
3bIBaeT Ha COBpeMeHHble peanud [9]. Hesnb3ss He OTMETUTh U TOT (AKT, UTO 3a4acCTYIO
rpakiaHe MoJiy4yaroT UHGOPMALUIO, HAIpUMep O AeWCTBYIOIHUX HOPMATUBHO-NPABOBbIX
JIOKYMEHTax WM IPUHUMAeMbIX 3aKOHAX U3 HeClelMaJlu3UPOBAHHbIX UCTOYHUKOB KOM-
MYHHUKallMY, a UMEHHO: U3 TAaKHUX COLMAJIbHBIX CeTel KaK UHCTarpaMM, ¢pancoyK, BKOHTaK-
Te U Ap., TOTAa KaK B HAacTosllee BpeMs opULMalbHble aKKayHTbl B UHCTarpaMM MMelTCs
Yy MHOTUX OpPraHOB rOCy/JapCTBEHHOM BJIACTH, IPAaBOOXPAHUTENbHbBIX OPIraHOB U T.[.

BoJsiee Toro, uMerT MecTO ObITh NPOdeCCHOHANbHbIE aKKayHThl OPUCTOB-NIPAKTH-
KOB, KOTOpble 6ecCI/IaTHO AAlT yepe3 Npodu/ib peKOMeH/JALlMK U 110 COCTaBJIEHUIO I0PU-
JMYeCKUX JOKYMEHTOB, KOHCYJIbTAllUM 110 TPaBOBbIM BONpOCaM, JalOT pa3bsCHEHUA Jieil-
CTBYIOLLET0 3aKOHO/ATEbCTBA, UHGOPMHUPYIOT MOANMCYMKOB 006 N3MEHEHUsAX B 3aKOHO-
JlaTesbCTBe. Pea/lbHO B TeX e COLMAJIbHBIX CETAX CO3/AaHbl U GYHKIIMOHUPYIOT OpPraHu-
30BaHHbIe Tpynibl NPodpecCHOHAJbHBIX HPUAUYECKHUX COOOLIECTB, YTO KOHCTAaTUPYeT
IIOJIHYI0 U peaJlbHyl0 BO3MOXHOCTb I'PXK/JAaH YXOJUTb OT BJIUAHUSA HecleluaJlu3upoBaH-
HbIX UCTOYHUKOB NPaBOBOM MH$OpPMAL UM, KOTOpPble MOT'YT OKa3blBaTh U OKa3bIBAIOT He-
raTUBHOe BO3/elcTBUe Ha GOpMUPOBaHHWE NPABOCO3HAHUS JMYHOCTHU U 00IecTBa B Iie-
JioM. [leslaeM He 6e3 OCHOBaHHUS BBIBOJ O TOM, 4TO, pYHKLIMOHMPOBaHME NPABOBBIX CeTe-
BbIX COOOLIECTB, COLlMATIbHBIX CeTel, UHTEepHEeT-GOPYMOB B COBpEMEHHOM MHpe YKa3blBa-
I0T Ha HOBbIe UCTOYHHUKHU NIPaBOBOM NpodeccroHalbHOM HHPOPMALUY, UYTO 06ecriedyuBaeT
HOBbIE BH/Ibl KOMMyHHUKAlMi U NOBBIIIAET YPOBEHb IPAaBOCO3HAHUSA U NIPAaBOBOM KYyJIbTY-
pbI KaX/J0TO ¥ HaceJIeHUsl CTPaHbl B 001LeM.

BinsHue nndopmartusanuu (LHMPpoBU3aLMU) HA NPAaBOCO3HAHHE HMeeT HeOJHO-
3Ha4YHbIM xapakTep. C 0JHON CTOPOHBI, BO3poclie UHPOPMAMOHHbIE BO3MOXKHOCTH MO-
3BOJISIIOT YBEJIMYUTb 00'beM NPABOBbIX 3HAHUU. 3a CYET 3TOr0, MHAUBHUJ MOXeT peans3o-
BaTb JOCTYIl K TeEM MaTepHasiaM, KOTOpbIe coZiepKaT KaKylo-1160 MHPOPMALUIO IOpUAU-
YeCKOro XxapakTepa.

BellleckazaHHOe KacaeTcs HOCHTeJIel NPaBOCO3HAHUA PA3/IMYHBIX BUJIOB U YpPOB-
Hell. Tak, HOCUTEJX HAYYHOI'0 NIPAaBOCO3HAHUA (Y4eHble-IOpUCTbI) MOTYT ¢ noMoubo WH-
TepHeTa UMeTh JJOCTYIl K TeM Hay4YHbIM MaTepuasaM, [/l 03HaKOMJIEHUS C KOTOPbIMH pa-
Hee UM NPUXOAUJIOCH OCeLaTh apXUBbI U OMOIMO0TeKH (ITpHUYeM, 3a4acTylo, TOCPeJ,CTBOM
KOMaHJUpPOBOK). HocuTenn npodeccuoHabHOTO MPaBOCO3HAHUSA (HOPUCTBI-MPAKTUKH)
NOJIy4al0T BO3MOXHOCTb JUCTAaHIMOHHOTO JOCTYIA, KaK K TeKyLUM MaTepuasjaM, Tak
Y KO BCeM 6a3aM HOpPMaTUBHO-NPABOBbLIX aKTOB Pa3/JIMYHOI0 YPOBHA U XapakTepa. Cyle-
CTBEHHBIM JOCTH)KEHHWEM CTaJlo, K IpUMepy, NpUobpeTeHHe BO3MOXKHOCTH TPaHCJIALUU
CyZleOHBbIX MPOLIeCCOB B OHJIAMH-pexxuMe. /[l HocUTesel ke 00blieHHOro (M, oJHOBpe-
MEHHO — MacCOBOI'0) MpaBOCO3HAHUA UHPOpMaTH3aLus (HUPpPOBU3ALUS), KAK OTKPbIBAET
IIMPOKHE BO3MOXXHOCTH JJIs IPaBOBOI0 MPOCBELeHUs, TaK U obecrieduBaeT onpejieseH-
HYI0 IPAaBOBYIO NIPONaraHay.

OpHako, nponecc nHpopMaTulanuu (LUpoBU3aLMU) MOXKET UMETh HE TOJIBKO I0-
3UTHUBHOE BJIMSIHME Ha NIpaBOCO3HaHHMe. B faHHOM ciydae, HaZj0, B IEpBYIO O4Yepesb Y4iu-
ThIBaTh, YTO pacCMaTpUBaeMble HAMU NPOLECCH], B IEPBYI0 OYepe/ib, Pe3KO YBEJIUYHUBAIOT
00'beM pa3MYHON MHOpPMALIMY, KOTOpas, KaK «JUPKYJIHUPYyeT» B 00LIECTBE, B LIEJIOM, TaK
«0OpyIIMBaeTCsA» Ha OTJAeJbHO B3TOr0 MHAUBUAA (3TO, pasyMeeTcs, KacaeTcs U UHOP-
Malluy NpaBoOBOro XapakTepa). Kak u3BecTHoO, o/iHa U Ta ke UHPOpPMaLUA MOXKET OKa3aThb
pas3JInyHOe BO3/leHCTBUE, KaK 001eCTBO, TaK U HAa MHAUBU/JA. Bce 3/1ech 3aBUCUT OT Kaye-
CTBEHHOTI'0 COCTOSIHUSA TOTO U APYTOro.
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CaMo pa3BuUTHE 006111€CTBA MPUBEJIO K npoleccaM hHopMaTusanuu (LUdpoBU3aLKH),
M, CaMo e 00OLeCTBO CTOJIKHYJIOCH C TOCJAeCTBUAMU 3Toro. Eciu paccMatpuBaTh HH$OpMa-
TU3alMI0 KaK Pa3HOBUAHOCTb Hay4YHO-TEXHUYECKOro nporpecca (a, Tak OHO U eCTh), TO, KaK
u HTII B iesioM, iudpoBU3aIys — 3TO «MeAaJb C IBYMS CTOPOHAMUY.

[TocnencTBUA BOCIPUHUMaeMOH, Kak 0611eCTBOM, TaK U UHAWBUA0M HHGOpMaL MU
(ee o6'beMa M xapakTepa) 3aBUCAT OT YPOBHSI Pa3BUTHUSA [BYX YKa3aHHbIX KaTeropuil.
YeM Bblllle U KayeCTBeEHHee 3TOT YPOBeHb, TeM OoJibllle NMPeANoChIJIOK CO3/4aeTcs AJs
aJleKBaTHOrO (a, B pA/ie cay4yaeB — IJIOJOTBOPHOIO Y MPOAYKTUBHOI0) BOCIPUATHUSA YKa-
3aHHOM uHboOpMalUH, ee 06pabOTKU U MOJydyaeMbIx NocaeAcTBUM (pe3dysbTaTa). CooT-
BETCTBEHHO, BO3MOXXHble HeraTHBHbIe IOCJe/CTBUSA paclpocTpaHslieiica nHopMa-
[IMH, IPSIMO NPONOPLMOHANbHBI CHUXKEHUIO YPOBHS pPa3BUTHUA T.H. «IIOTpeObUTeNerl» UH-
dopmanuu.

Peub ujeT, Kak 06 MHAMBH/IAX C HU3KMM YPOBHEM NPaBOCO3HAHMUSA, TaK U HOCHUTe-
JIIX NIPaBOBOr0 HUTW/IM3Ma. B nmepBoM ciiy4yae, BocipUsAATHE onpefieleHHOW UH(pOopMaLuu
MOXeT UMeTb HeraTUBHbIe NOCJeACTBUS U3-3a IPaBOBOI0 HEBEXeCTBA, HU3KOI0 YPOBHA
IpaBOBOU U 001el KyJbTypbl. Bo BTOpoM ciydae ykazaHHasg HHOpMaLUsa MOXKeET CTaThb
OMacHbIM OPYJHEM B pyKaxX HOCUTeJIel IPaBOBOr'0 HUTUJIKM3Ma (B TOM YMCJe — JIML C IPO-
TUBOIIPABHbIM [IOBEJIEHHUEM).

Oco6o# npobJsieMOi SIBJISIETCS COMPUKOCHOBEHUE ¢ UHPOpPMALMel pa3/IMYHOrO Xa-
paKkTepa HeCOBepIIEHHOJETHUX JIUL, Ybe CO3HaHUe (M, B YaCTHOCTH, IPaBOCO3HAHUE) Ha-
X04UTCcA B cTaguu dopMupoBaHUA. CHTyanus, 3a4acTylo yCyry6/seTc U HeOoKpemniien
IICUXUKOM JIML, YKa3aHHOM KaTeropuu. He cekpeT, 4To B mocJjiejHee BpeMsl, MHOTHe Ipe-
CTYIlJIEHUs] HeCOBepLIEHHOJIETHUX BbI3BaHbl BOCHPUATHEM MMU pasHOW HHOpMaALUWY,
C KOTOPOM OHY 3HAKOMATCSA Ha pa3/IMYHbIX LUPPOBBIX pecypcax.

K coxanenuto, npo6sieMol TakXe ABJSETCA BOBJeYeHHe MOJIOJeKU B OpraHu3a-
LIM1 TepPOPUCTUYECKOHW U 3KCTPEMHUCTCKOM HANpaBJEHHOCTU MOCPEACTBOM COLMAIbHbBIX
ceTel U Apyrux MHGOPMalLMOHHbIX PECYyPCOB.

Cy1liecTBYIOT JIM IyTH pellleHUsl YKa3aHHbIX Npo6sieM? be3yc/i0BHO, OHU eCTb, XOTS
Ha 3TOM MyTH OYJleT BCTpevyaTbCcsl MHOTO ciaoxHocTel. [Iponecc nndopmaTuszauuu (nud-
pOBM3alLlMM) 3TO TAKOM e Heu30eXHbIM NpoLecC, KaK U BCA HayYHO-TeXHUYecKasl peBo-
JIIOLMA B 11eJI0M, U, O6bLJI0 6bl COBEpLIEHHO HEPA3yMHO MbITATbCS €ro NPUOCTAHOBUTD [9].
Kak y>xe noJjuepkrBasioch Bblllle, HeJIb35l HE BUJIETh TeX NPEUMYyLIeCTB, KOTOpble HeceT
B cebe ykaszaHHbIA npouecc. Ho, Kak ¥ Jil0O6bIM NpOIECCOM, JAHHBIM NPOLECCOM HY>KHO
HAy4YUTHCS yIPaBJIATD.

BosBpauieHue 1ieH3yphl (yKe B HOBbIX HHPOPMAMOHHBIX YCJIOBHUSAX), KaK IpeaJa-
raloT HeKOTOpbIe, BpsAA JU 6yAeT 3PpdeKTUBHBIM BbIXOJOM M3 MO0JIOKEHHS. ITO [T0Ka3aa
uctopus. ['opa3no 6oJiee AelCTBEHHBIM OYy/eT ABJIATbLCA MOBBILIEHHWE YPOBHSA MPaBOCO3-
HaHMUs, IPAaBOBOM M 006Iel KyJbTypbl HaceJeHUs B 1|eJIOM U KaXJ0ro rpa)JjaH1uHa B OT-
JleJIbHOCTH. JTO 3a/jaya rocyiapcTea U 0611ecTBa B LiesioM. Bospociine nHpopmManmoHHble
BO3MOXXHOCTH, KaK pa3 Heo0XO0JHWMO HCNOJIb30BaTh [Ji pellleHUsl yYKa3aHHOM 3aJjayM.
Ocobas poJsib B JaHHOM IIpoliecce JO/KHA ObITh 0TBeJleHa Takxke CMHU, NOCKO/IbKY MMEHHO
npodeccHOHaNN3M HUX COTPYAHUKOB MOXKET yJydlllaTb KayeCcTBO M0JaBaeMoOld MHPopMa-
1M1 Ha pOHe BO3pacTaHUs ee KOJUYeCTBa.

Yro ke KacaeTcs NoJpacTarliero NOKoJeHUs, TO 3/ieCb pellleHue paccMaTpuBae-
MOU Npo6JieMbl HaM BUJUTCSA Yyepe3 yCUJIeHHe BOCIUTAaTeJbHOU paboThl, B YaCTHOCTH, Yye-
pe3 npejjioKeHHe MOJIOJbIM JIIOASM NMO3UTHUBHBIX aJlbTePHATUB NpeObIBaHUIO B 1Udpo-
BOM IIPOCTPAHCTBe. 3/leCb, Ha Hall B3IJISAJ, AOKHBI paboTaTb B KOMIJIEKCE pa3M4Hble
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WHCTUTYTbI — CEMbsl, 00pa30BaTeJbHbIE YUPENK/EHHs, MOJIOIEKHbIE OpPTaHU3aINH, TOCY-
JlapCTBO, B IIEJIOM.

Cama ke yKkasaHHasi KOMIUIEKCHasl pa6oTa, C Hallled TOYKH 3peHHs] MOXET OCylile-
CTBJISITHCSI B Pa3JIMYHbBIX HAMPaBJIeHUSIX. ITU HANPaBJIeHHUs CIeyIOIINe:

- y4eT MOJIOJIEXKHBIX CYOKYJIbTYP ¥ HallpaBJIeHUH;

- BbIsIBJIEHHE CPepbl UHTEPECOB MOJPOCTKOB U MOJIOJIEXH B MHPOPMAIUOHHOM
(1udpoBOM) MPOCTPAHCTBE;

- BbIsiBJIeHHE PO EeCCHOHANbHBIX MPEANOYTEHUN COBPEMEHHON MOJIOIEHU;

- BbIsIBJIEHHE [JEHHOCTHBIX OpUEHTAI[UH COBPEMEHHOH MOJIOJEXKH.

[IpoBeieHre Ha3BaHHOW pabOThI B yKa3aHHBIX HANpPaBJIEHUSX MO3BOJIUT CO3/aTh
JUIsT MOJIOZIEXKH YCJIOBUSI U BO3MOXKHOCTH JIJIsI CaMOpeasIu3al[iy, YTO sIBJISIETCA HeMasio-
BQ)KHBIM [IJIsI JAHHOW BO3PACTHOM M COIIMA/IbHON KaTeropuHu.

3¢ PeKTUBHBIM CIOCOGOM MEPEOPUEHTALMH MOJIOEXKHU M3 LMPPOBOro MPOCTpaH-
CTBa B MO3UTHUBHYIO PEaJbHOCTb BBICTYNAeT MPUOOGIIEHHe MOJAPaCTAIINEero MOKOJEHUS
K O6IIeCTBEHHO IMO0JIE3HOU AeATeJbHOCTH, B YaCTHOCTH, MyTeM BOBJIEYEHHOCTHU Pa3/Iny-
Hble 06IecTBeHHbIe Mpolecchl (0JHUM W3 TaKUX HalpaBJEHUH BBICTYNAET, K MPUMEPY,
CYIIIECTBYIOIIIEE y>KE OTHOCHUTEJIbHO JJaBHO BOJIOHTEPCKOE JIBHXKEHHE).

Eme ogHuM 3pPeKTHUBHBIM HampaBJIeHHWEM Ha MYyTH pelleHHs Ha3BaHHBIX 33a/ad
SIBJISIETCS 06palleHHue MOJIOJIEXKHU K HaI[MOHA/IbHO-TOCY/JapCTBEHHBIM TPAIMUIIUAM, a TAKXKe
MO3UTUBHOMY MCTOPUYECKOMY ONbITY. Ha JaHHOM HampaBJIeHWH 1eJ1eCO00pa3HO MpoBe-
JIEHHE 11eJIOT0 KOMILJIEKCA MEPONPUATHH, KOTOPbIE JIO/DKHBI TPOBOAUTHCS, KaK Ha YPOBHE
CeMbH, TaK U Ha YPOBHE Pa3/IMYHbIX 00pa30BaTEbHBIX YUPEXKIEHUH.
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Annotation. The article analyzes the impact of the processes of informati-
zation and digitalization on the legal consciousness of the individual in a changing
Russian society. The author pays special attention to the influence of various
sources of information on the legal consciousness of the individual, determines the
degree of such influence and proposes specific measures to develop the content of
legal consciousness due to increased information capabilities, which allows increas-
ing the volume of legal knowledge among the population.
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The process of informatization and digitalization inherent in modern society cur-
rently has an impact on absolutely all spheres of society. The spiritual realm does not stand
aside either. As you know, it is to her that the human consciousness belongs. The latter,
therefore, is also influenced by digitalization and informatization.

Modern society is characterized, among other things, by the fact that intellectual
(mental) labor is increasingly replacing physical labor from the sphere of human employ-
ment. Direct production operations in the most progressive economic systems have long
been automated. The role of artificial intelligence is growing significantly.

We draw attention to the opinion of A.M. Drozdova that “Today it is customary to
talk about the global crisis of education, about its damage and problems in connection with
the ongoing information revolution, which, according to scientists, exacerbates the prob-
lems of education and personality formation many times over. In the process of digitaliza-
tion of all spheres of society's life, the problem of equating knowledge with information is
highlighted, while knowledge and the ability to choose and use information for certain
purposes are still necessary" [3, p. 5].

The relationship between informatization (digitization) and consciousness is cha-
racterized by a high degree of reciprocity. On the one hand, the very process of informatiza-
tion (digitization) became possible thanks to human consciousness (intelligence), being the
invention of the latter. On the other hand, informatization itself (digitalization), as noted
above, has an impact on human consciousness, orienting the latter towards functioning in
the information-digital space.

* Kovalev Vladimir Viktorovich, Associate Professor of the Department of Legal Culture and Protec-
tion of Human Rights; theory and history of state and law of the Law Institute of the North Caucasian Fed-
eral University (Stavropol), Candidate of Historical Sciences, Associate Professor. E-mail: vserdiuk@
ncfu.ru
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As you know, one of the varieties of consciousness is legal consciousness (legal con-
sciousness). Since informatization (digitization) has an impact on consciousness as a whole,
then, of course, this influence also takes place in relation to legal consciousness.

A certain result of the influence of informatization (digitization) on legal conscious-
ness is the transformation of the latter. In view of the foregoing, from the side of legal
science, special attention is needed to the problem under consideration.

In this regard, it is worth saying that the study of the problems of the transforma-
tion of legal consciousness in the context of the development of the information society is
currently of particular interest. This interest is due to the fact that the so-called. "Digitaliza-
tion" in recent decades is a factor that largely determines the existing realities, which has
already been written in legal science [1; 2; 5, p. 150; 6].

Modern information resources and opportunities have a significant impact on the
life of both the whole society and individual individuals. This applies to all public spheres.
For example, communication networks create new connections and structures, new rules
of behavior and forms of power [5, p. 151]. On the other hand, as some authors rightly
point out, the global transformations of society in the 21st century are not limited to tech-
nologies, but are the result of profound changes in human culture [7, p. 88]. Changes in the
universal culture inevitably affect changes in various types of culture, including legal cul-
ture. The latter, in turn, has an impact on legal consciousness as a category closely related
to legal culture.

Today, under the influence of the so-called. "Digitalization", the formation of legal
consciousness is influenced by various sources of information. According to the degree of
this influence, the Internet can probably be put in the first place at the present time. Ac-
cording to the correct observation of individual researchers, computer technology allows
everyone at home to stay in a personally created world as realities of various kinds, allows
you to superimpose one image on another, transform them, place one information on
another, combine really incompatible objects, while obtaining fantastic and unusual plots,
the existence of which does not depend on real characteristics [8, p. 905-906]. How does
the “network” reality influence legal consciousness?

As you know, the main task of legal consciousness is to ensure the full development
of the legal system, the creation of a stable and effective mechanism for its functioning. The
solution of this problem will be difficult without a certain system of knowledge, ideas about
the rules and norms that regulate people's behavior in socially significant situations, ac-
ceptable means of achieving goals. Knowledge, in itself, is information, which includes both
one's own and borrowed experience. In the case of legal consciousness, we are talking
about the transfer of legal information "in order not only to notify the population about the
current legal norms, but also to form a respectful attitude towards them" [4, p. 45].

As well as other information, legal information is usually transmitted from various
sources and in a variety of ways; however, it cannot be denied that the Internet is currently
in the first place in terms of the amount of legal information posted and the available ways
to obtain it, which indicates modern realities [9]. It should also be noted that citizens often
receive information, for example, about current regulatory documents or laws being
adopted from non-specialized sources of communication, namely from social networks
such as Instagram, Facebook, VKontakte, etc., whereas at present many government au-
thorities, law enforcement agencies, etc. have official Instagram accounts.

Moreover, there are professional accounts of legal practitioners who give free rec-
ommendations through the profile and on the preparation of legal documents, legal advice,
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provide clarifications to current legislation, and inform subscribers about changes in legis-
lation. In reality, organized groups of professional legal communities have been created
and are functioning in the same social networks, which states the full and real opportunity
for citizens to get away from the influence of non-specialized sources of legal information
that can and do have a negative impact on the formation of the legal consciousness of an
individual and society as a whole. We conclude, not without reason, that the functioning of
legal network communities, social networks, Internet forums in the modern world indicate
new sources of legal professional information, which provides new types of communication
and increases the level of legal awareness and legal culture of each and the population of
the country in general.

The influence of informatization (digitization) on legal consciousness is ambiguous.
On the one hand, increased information opportunities allow increasing the amount of legal
knowledge. Due to this, an individual can realize access to those materials that contain any
information of a legal nature.

The foregoing concerns the carriers of legal consciousness of various types and le-
vels. Thus, the carriers of scientific legal awareness (scholars-lawyers) can use the Internet
to have access to those scientific materials that they previously had to visit archives and
libraries to get acquainted with (and, often, through business trips). Carriers of profession-
al legal awareness (lawyers-practitioners) get the opportunity of remote access, both to
current materials and to all bases of regulatory legal acts of various levels and nature.
A significant achievement was, for example, the acquisition of the possibility of broadcast-
ing trials online. For carriers of ordinary (and, at the same time, mass) legal consciousness,
informatization (digitization), both opens up wide opportunities for legal education, and
provides certain legal propaganda.

However, the process of informatization (digitization) can have not only a positive
impact on legal consciousness. In this case, it is necessary, first of all, to take into account
that the processes we are considering, first of all, sharply increase the volume of various
information, which, as it “circulates” in society as a whole, “falls” on a single individual
(this, of course, also applies to legal information). As you know, the same information can
have a different impact, both on society and on the individual. Everything here depends on
the qualitative state of both.

The very development of society has led to the processes of informatization (digiti-
zation), and society itself has faced the consequences of this. If we consider informatization
as a kind of scientific and technological progress (and, as it is), then, like scientific and
technological progress in general, digitalization is a “medal with two sides”.

The consequences of the information perceived both by society and the individual
(its volume and nature) depend on the level of development of the two indicated catego-
ries. The higher and better this level, the more prerequisites are created for an adequate
(and, in some cases, fruitful and productive) perception of this information, its processing
and the resulting consequences (results). Accordingly, the possible negative consequences
of disseminating information are directly proportional to the decrease in the level of devel-
opment of the so-called "consumers" of information.

We are talking about both individuals with a low level of legal consciousness, and
carriers of legal nihilism. In the first case, the perception of certain information may have
negative consequences due to legal ignorance, a low level of legal and general culture. In
the second case, this information can become a dangerous tool in the hands of the carriers
of legal nihilism (including those with unlawful behavior).
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A special problem is contact with information of a different nature by minors, whose
consciousness (and, in particular, legal consciousness) is at the stage of formation. The sit-
uation is often aggravated by the fragile psyche of people in this category. It is no secret
that recently, many juvenile crimes are caused by their perception of different information
that they get acquainted with on various digital resources.

Unfortunately, the problem is also the involvement of young people in terrorist and
extremist organizations through social networks and other information resources.

Are there ways to solve these problems? Of course, they are, although there will be
many difficulties along the way. The process of informatization (digitization) is the same
inevitable process as the entire scientific and technological revolution as a whole, and it
would be completely unreasonable to try to stop it [9]. As already emphasized above, it is
impossible not to see the advantages that this process brings. But, like any process, this
process must be learned to manage.

The return of censorship (already under the new informational conditions), as sug-
gested by some, is unlikely to be an effective way out. History has shown this. It will be
much more effective to raise the level of legal awareness, legal and general culture of the
population as a whole and of each citizen individually. This is the task of the state and so-
ciety as a whole. The increased information capabilities just need to be used to solve this
problem. A special role in this process should also be assigned to the media, since it is the
professionalism of their employees that can improve the quality of the information pro-
vided against the background of an increase in its quantity.

As for the younger generation, we see the solution to the problem under considera-
tion through strengthening educational work, in particular, through offering young people
positive alternatives to staying in the digital space. Here, in our opinion, various institu-
tions should work in a complex - the family, educational institutions, youth organizations,
the state as a whole.

The complex work itself, from our point of view, can be carried out in various direc-
tions. These directions are:

- taking into account youth subcultures and directions;

- identification of the sphere of interests of adolescents and youth in the informa-
tion (digital) space;

- identification of professional preferences of today's youth;

- revealing the value orientations of today's youth.

Carrying out the above work in these areas will create conditions and opportuni-
ties for self-realization for young people, which is important for this age and social cat-
egory.

An effective way to reorient young people from the digital space into a positive reali-
ty is to involve the younger generation in socially useful activities, in particular, through
the involvement of various social processes (one of these areas is, for example, the volun-
teer movement that has existed for a relatively long time).

Another effective direction on the way to solving these problems is the appeal of
young people to national-state traditions, as well as positive historical experience. In this
direction, it is advisable to carry out a whole range of activities that should be carried out
both at the family level and at the level of various educational institutions.
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HU.H. Kykcun”

bOJIOHCKAA CUCTEMA OGPA30BAHHA B POCCHH -
TOPMO3 WJIN ITPOT'PECC?™

AHHOmayus. Cmambvsi NOC8sAUjeHd NPo6AeMAM, C8I3AHHLIX C peaausayuel
Bosonckoll koHseHyuu e Poccutickoll @edepayuu. AHAAU3UPYIOMCSA NPUHUHbBL HEBO3-
MONCHOCMU 8HedpeHUsl npuHyunoe bosoHckol kKoHeeHYuu 0151 pocculickoli 8bicuiell
wkobl. Aemop, uccaedysi nodxodvl U apeymeHmol hpedcmasumesell npogeccopcko-
npenodasamebCKo20 cOCMAsd, NOAUMUYEeCKUX U 20cydapcmeaeHHbix dessmeeli 0 co-
CMOSsIHUSL POCCULICKO20 8blCWEe20 06pA308AHUS 8 CAOHCUBWUXCS HOBLIX YCA08USIX, NPU-
xodum Kk 8b1600y 0 He06xX00UMOCMU 8HOCUMb U3MeHeHUsl 8 N0020moesKy Kadpos, de-
/1451 cCMaskKy Ha pyHOAMEeHMAaAbHOCMb 006pA308AHUS.

Kamouessle cnoea: bosoHckas dekaapayusi, 8bicuiee 06pa3osaHue, 6aA/1bHo-
pelimuHzo8as cucmema, akademMu4eckasi Mo6UIbHOCMb

BBeaeHue: ucropusi Bonpoca. bosioHCKHI 06pa3oBaTe/ibHbIA NPOLLECC ObLJI 3aMy-
meH B EBpone B utoHe 1999 rozsia noanvcanueM B . bosionbst (MUTanus) ABagLaTbIO JAeBs-
ThI0 MUHUCTPaMU 0Opa30BaHUs eBPONENCKUX TOCYJapCTB JeKjJapaluu NoJ, Ha3BaHUEM
«30Ha eBpOMENCKOTO BbICIIEr0 06pa3oBaHUsA». [JIaBHbIM NPUHIUI 3TOM CUCTEMbI: CTaH-
JlapThl 06y4YeHUsl JOJKHbI ObITh OJJUHAKOBBI BO BCEX By3axX MHpa, a JUIJIOMbl aBTOMATHU-
YeCKU MPHU3HaHbl BO BCEX CTPAHAaX, MOANHMCABILUX JeKIapaluio.

Poccus npucoeavHunacb k Hed B 2003 r. B OBITHOCTb MUHUCTPA 0O6pPa30BaHMUSA
B.M. ®ununnosa (1999-2004 rr.). 30 mapta 2022 roga B.M. ®uaunmnoB B 6ecese ¢ 060-
3peBatesieM «HI'» HaTtanben CaBULIKOM Ha ee BOMPOC MOKET JIM U3MEHUTHCA CUTyaLlUs
C IBYyXypOBHEBOW cHCTeMOM 06pa3oBaHHUs «baKaslaBpHUaT-MarucTpaTypa» ckasas: «Bcem,
KTO TOBOpPUT, YTO Poccum Hazmo BeIATU U3 BosioHCKOro mpolecca, 1 Xouy HallOMHUTbD, YTO
HUKAKOTO JJOKYMEHTAa, KOTOpbIi 661 Poccust nognucana no bosoHckomy npoueccy, HeT. Hu
OJIHOT'0 IOKYMEHTa... JTO BCETO JIMLIb corJalieHre (HeoprlaibHOe) MUHUCTEPCTB 06pa3o-
BaHHS €BPOINENCKUX IOCy/IapCTB MeX/AY COO0H, HalpaBJeHHOe Ha obecreyeHue COMOCTaBU-
MOCTH CTPYKTYPbl, YDPOBHEH, CTAaHAApPTOB U KBaJMUKaLMi BbICIIEro 06pa3oBaHus» [12].

['naBHOUN ujeel y poccuiickux pepopMaTOpPOB CUCTEMbI BbICIIETO 0OpPa30BaHUSA
obl1a opueHTanus Poccuu Ha 3anaj. HecMoTps Ha HasMuve NPOTUBHUKOB ee MOJMUCA-
HUS, LIMPOKOTO OGCY>K/JleHHUSI B POCCUMCKUX By3aX U B CpeJie HAy4HOH 06I1eCTBEHHOCTH
JIAaHHOM JileK/1apaliu He ObLJIO.

B TOT nepexosHOM nepuo/, TOH ee peaju3aliMy HavyaJu 3a/aBaTb HErocy/apCTBeH-
HbIM yyeOHble 3aBe/leHUs], KOJIMYeCTBO KOTOPBIX POCJIO KaK «IPUObI mocjae A0xasa». Kak

* Kykcun Hean Hukosaesuy, npodeccop Kadeapbl TEOPUU U UCTOPHU IOCYapcTBa U npaBa MHCTH-
TyTa IpaBa U ynpaB/jeHUs MOCKOBCKOro TOpPOJCKOTO NeJaroruyeckoro yHUBepCUTETa, JOKTOpP IOpUanYe-
CKHUX HayK, podeccop, 3acay:keHHbIH opucT Poccuiickoit ®enepanuu. E-mail: proffKuk-1944@yandex.ru

“ IoarorosJsieHo npu uHpopmannoHHou noaaepxke CIIC «kKoucynbTaHT-Ilm0C».
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NOKa3bIBaeT UCC/Iel0BaHUe, IPOBeJIeHHOEe B IepUO/, IePBOT0 JeCATUIeTHUS CYylLleCTBOBa-
HUSI HEroCyJapCTBEHHOTO Bhiciiero o6pasoBanus (1991-2000 roabl) 4yKuca0 Herocyaap-
CTBEHHBbIX By30B Npubsn3uaock k 400 [1, c. 3]. B 1995 r. u3 142 Herocy/japCTBEHHBIX BY-
30B MO/IFTOTOBKY IO MporpaMMamM 6akasaBpuata Besu 103 (T.e. 72,5%) [1, c. 20]. Cioco6-
CTBOBaJI 3TOMY Ipolieccy U 3akoH «06 o6pa3oBanuu B Poccuiickoit ®enepanuu» 1992 ro-
Jla, KOTOPBIN y>Ke olepupoBaJl MOHATUAMU «baKaJaBpUaT» U «MarucTpaTypa», a MpUHSA-
ThIM YeTbIpe roja cnycts 3akoH «O BhICIIEM U MOCJ€BY30BCKOM NMpo¢decCUOHaNbHOM 006-
paszoBaHuu» (1996 r.) 3aKOHOAATE/NBLHO 3aKpEeNUJ TPEXYPOBHEBYI CHUCTEMY OOy4YeHUH,
obecrneyMBaILyI0 NOATOTOBKY O6aKa/aBpOB, HApAAY € TPaJULMOHHO FOTOBALIMMHUCS CIie-
LMQJIMCTaMU.

B nocsenyomue roapl BHeApeHUs bos10HCKOM crcTeMbl 06pa30BaHUA LLJIO € 60Jb-
IIMMHU TOTYraMHU U Bce 6oJibllle NMOKa3blBaJo ee ylepOHOCTb. B KauecTBe mpuMepa co-
IJII0Ch Ha 3acefaHue CoBeta npu [lpesuseHte PO mo pycckoMy f3bIKy, KOTOpOe OblI0
npoBesieHo B Kpemise 5 Hos16psa 2019 roaa. Korpa peus 3aniia o noAroToBKe y4uTesael
pycckoro f3blka U JuTepaTypsl, [Ipesugent Poccuiickon Pepepanun yCOMHUIICA B LieJe-
CcO0Opa3HOCTHU pa3/iesieHus CTyleHel BbICIIEro o6pa3oBaHus Ha 6akajaBpuaT U MarucT-
patypy. OH 3azan putopudyeckui Bompoc: «4To 3Tto faét? UTo GakasaBpuaT NpPenojaéT
TOJIBKO B MJIQILIMX KJIACCAX, YTO JIK, 2 MarucTpaTtypa AaéT NpaBo NpenoAaBaTh B 4eCATOM-
OJVMHHAJLATOM? JTO NPOCTO roJiasi cxeMa MO/iHasl UJIM B 3TOM €CTb KaKOU-TO cMbIca?» [9].
['1aBo¥ rocyapcTBa 6bLJI0 IPeJJ/I0KeHo oAYyMaTh O MOAr0TOBKe NpenojaBaTesiel 1o ns-
TUTOAWYHOU MIpOrpaMMe.

B cBoeM Ilocnanuu ®@enepanbHomy Cobpanuto 15 auBaps 2020 ropa IlpesujeHT
Poccuu npeanoxui, HcxoAd U3 AMHAMHAYHO MEHSIOLEerocs pblHKa TPy/Aa U MOSBJIEHUA HO-
BbIX podeccuil «JaTb BO3MOXKHOCTb CTyZleHTaM I0CJie BTOPOTO Kypca BbIOUpaTh HOBOE
HallpaBJIeHUe WJIY IPorpaMMy 00y4YeHHUs], BKJI0Yas cMexxHble npodeccuu» [10].

OcCHOBHas 4YacCTh: KAKOBBI NIEPCNEeKTUBbI POCCUICKOT0 06pa30BaHUA?

B cnenyanbHOM eyaTH 3a nocjaejHUe roJibl Bce 60Jblle MOABJAETCA CTaTel, B KO-
TOPBIX aBTOPbI CTABAT BONpPOC: NoyeMy Bo/loHCKUI 06pa3oBaTesIbHBIN Npolecc paboTaeT
npoTuB Poccuu U HyKHO /1M el ocTaBaTbcA B HeM? Ecin 06paTUThCA K Nepyuo/y nojAnuca-
HUA JaHHOU KOHBEHLMH, TO KaK NOKa3blBaeT X0J, UCTOPUYECKOTO pa3sBUTUSA HUKTO Poc-
CUIO CHUJIKOM B 3TOT IPOLLECC He TAHYJI, MHULMATOPOM BbICTynajsa caMa Poccusa. Kakumu
MOTHBaMH PYKOBO/JCTBOBAJIMCh Te JO/XKHOCTHBIE JIMLA, KOTOpble NOANMCHIBAIN 3TY KOH-
BeHIHI0?

OfHO¥M U3 rJ1aBHBIX MOTHUBALUM BBeJleHUs BOJIOHCKOM CUCTEMBI — 3TO OTKPBITh JI5
Poccuu aBephb A/1 BXOXAEHUS B MUPOBYI CUCTeMy 0Opa3oBaHUA. 3aMbIces1 MPUBJIEKa-
TeJIbHbIM. YHUPUIMPOBAB CTaHAAPThI y4eOHOro npolecca, BbINyCKHUK B Poccuu nosyvasn
cTeneHb 6akaJsiaBpa. [Ipy HaJM4YMK CIOCOGHOCTEN M MaTepHabHBIX BO3MOXKHOCTEW OH
MOT IIPOJ0/KaTh 00y4eHHe B MarucrpaTtype, Hanpumep, 'epmanuy, @panuuy, Yexnuu, As-
ctpuy, [oabumiu, Huaepaauaos, ®unasauauu, Beavnkooputanuu, Ucnanuy, JlatBuu, Cio-
BakuH, Kanazwel, UTanuu. Kak BUAHO BaXKHBIM noJsioxkeHHMeM BosioHCKOro npouecca sBJs-
eTCs TO, YTO CTYJIeHThI N0J1y4aloT BO3MOXXKHOCTb He TOJIbKO BbIOOpa COZlep>KaHUs CBOETo
06pa3oBaHUs U MecTa 00y4YeHUs, HO U peain30BaTh IPUHIUI MOOUIBHOCTH.

CnycTs 0K0J10 BYX JleCATUJIETUM rocnoAcTBa bosioHckou cructeMbl B Poccuu aBTOp
npulles K 0JHO3HaYHOMY BbIBOJY, YTO OXKH/IaHUsI He ONPaBJAa/IMCh, TaK Kak MHOTUe QYH-
JlaMeHTaJIbHble NP06JeMbl POCCUMCKOT0 00pa30BaHUs, TaK U HEObLJIU pellleHbl. Bo3Mox-
HOCTb YYUTBLCA B €BPOINEHCKUX By3aX JOCTYIIHO HUYTOXKHOM JoJie CTyZeHTOoB. Ho He aTO
rJaBHOe. ['JlaBHOe TO, UTO POCCUHCKOMY 0Opa3OBaHUI0O HAaHeCeH yliep6, KOTOPBIN BbIpa-
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»KaeTCs B TOM, UTO Ka4eCTBO BBICIIEro 06pa30BaHus ynajo [0 KpUTUYECKUX OTMeTOK. Te,
KTO y4aCTBYeT B 06pa30BaTeJIbHOM Npoliecce, CTAJIKUBAsACh C BBIIIYCKHUKaMH By30B KOH-
CTaTUPYIOT O04eBUJHBIN (akT. HekoTopasd 4acTb CTYAEHTOB-BBIIYCKHUKOB MOKa3blBaeT
xopoiune 3HaHus. OJHaKo B cBoel Macce o6pa3oBaTesIbHbIM YPOBEHb MX TAKOB, YTO He
XBaTaeT CePbE3HOM TEOPETHYECKON OCHOBBI.

Eciu B coBeTckoM cucTteMe 06pa3oBaHUs CTYAEHTOB yYWJIM AyMaTh, JOKa3blBaTh,
COMHEeBaThbCH, TO Telepb BCe ITO ObLJIO 3aMeHEHO NMOHATHEM «KOMIleTeHLIMM». Ha npakTu-
Ke 3TO O3HayaeT, YTO B KOHEYHOM UTOTe MHCTPYKIUS, perjlaMeHTUpyloliasi TBOe MeCTO
paboThl, onpejesiseT, YTO Thl J0JKEH 3HATh. [losyyaeTcs, 4yTo PyHAaMeHTaIbHOE BhICILIEee
o6pa3oBaHHe Mbl 3aMeHUJIN KOMIIeTeHIIUAMU. BoJloHCKas cucTeMa JiMiu/ia CUJIbHYIO CTO-
POHY pOCCUHCKOro 06pa3oBaHus - PyHAAMeHTaJbHOCTU 3HAaHUM. UIMeHHO M03TOMy MHO-
rue KpUTHUKH BOJIOHCKOM cucTeMbl BUJAT ee ylepObHOCTb B TOM, YTO OY/yleMy BBIILYCK-
HUKY NpenojalT HeKHe NpaKTUYeCcKre KOMIIeTeHIIMH 6e3 cepbe3HON TeopeTH4YecKon oc-
HOBbI. CaMU cTaHZAapThl 6aKajlaBpUaTa TaKOBbI, UTO B UX paMKaXxX HeJib3fl 1aThb CTyAeHTaM
byHaMeHTa/lbHble 3HaHUA. B 0cHOBe 3TOM 06pa3oBaTe/IbHOM CUCTEMBI JIEXKUT y3Kad CIie-
LMajv3anys, YTO B KOHEYHOM MUTOTre BeZleT K yTpaTe IJIyOMHbI U IIUPOTHI 3HAaHUH CTY/eH-
TOB-BbINYCKHUKOB, HECIIOCOOHOCTH CTAaBUTh U pellaTb MHHOBALMOHHBIE 3a/la4M.

B kavyecTBe nmpuMepa OCTAaHOBJIIOCh Ha NMOATOTOBKe IOpUAMUYECKUX KaapoB. Onupa-
SCb HA MHEeHHe Hay4YHOM OOLeCTBEHHOCTH, BbIpa>KeHHble B MHOTOYHCJIEHHBIX Hay4YHBIX
Ny6JMKaLUsAX MOXKHO KOHCTAaTUPOBATh, YTO «KAUYeCTBO HPHUAUYECKOTO 0O0pa30BaHUs Ha-
XOJUTCSI €C/IU He B KPU3UCHOM, TO JIOBOJIbHO B HEONpeJeJIEeHHOM COCTOSIHUM» [6, c. 42].
Cero/iHs BbIMYCKHUK-0aKalaBp IOpUANYECKOr0 GpaKyJbTETA, YTOObI CTaTh CyJbeH, cief0-
BaTeJieM, IPOKypPOPOM HJIK aiBOKATOM J0JKEH UMeTh JiBa IOpUAMYECKUX AUIJIOMa: 6aKa-
JlaBpa ¥ Maructpa. C 0OfHUM JUIJIOMOM — He Ba)XKHO, OaKajaBpuaTa UM MarucTpaTyphbl
4yeJI0BEK He OyJleT CYMTAThCS MOJHOLEHHbIM IPUCTOM. IMEHHO 3TO 06CTOATE/ILCTBO MO-
JIOXKUJIO HauyaJslo HeJloBepus K 6akasaBpaM, 0CO6eHHO KOTJa peyb WJeT O TaKUX npodec-
CUSX, KOTOpble TPeOYIOT BJIaJIEHUs] He TOJIbKO KOMIETEHIUH, HO U 6a30BOro o6pa3ona-
TEeJIbHOT'O YPOBHH.

CyZuTb 0 KayecTBe 06pa30BaHUA MO OLleHKaM B MPUJIOKEHUU K JUIJIOMY BeCbMa
COMHUTEJIbHO. YTOOBI CKPBITH YilepOHOCTh BOJIOHCKON cHUCTeMbl YUHOBHUKAMU OT 06pa-
30BaHusA OblIa NpUAyMaHa 6a/l/IbHO-peUTHHIOBasA CUCTEMa, KOTOpas M03BoJIsieT HabpaTh
CTYZeHTYy HeoOXOJAUMYy CyMMy 0a/lJIOB B Te4eHHe CeMecTpa, BKJ/KYawllas noceuiae-
MOCTb 3aHATHS, HAllUCaHUe 3CCe, TOAT0TOBKe Hay4YHbIX CO00IeHNH U npoyee. Takasd UMU-
Talus OYpHOU JiesATeJIbHOCTH KaueCTBEHHO BJIMsieT Ha UTOrOBYIO OLleHKY Ha 3K3aMeHe.
U ecnu cTyaeHT Habpas HE0O6XOAUMOEe KOJIMYECTBO 6a/IJIOB MOJIOXKUTENBHON OLIEHKON OH
rapaHTHpPOBAaHO Ob6ecIeyeH.

3a 6oJiee yeM 19-/1eTHIOI0 IPAKTUKY BHeJpeHUs1 bosioHCKoM cucTteMbl B Poccuu He
IPOU30LLJI0 aBTOMAaTUYECKOI0 NPU3HaHUsA AUIIoMOB. PedopMaTopsl o6pa3oBaHusa yoex-
JlaJI¥, 9TO y4acTue B BOJIOHCKOM mporecce MO3BOJUT NOJYYUTb eAUHBIA €BpONEeUCKUHU
JIMILJIOM, YTO YIPOIAeT TPY/OyCTPOMCTBO HAlIMX BbIMYCKHUKOB 3a rpaHulei [12, c. 46].
Pa3Be cerosiHs Mbl He y6euJINCh B TOM, YTO aBTOMaTHYeCKOe B3aUMHOe NPU3HAaHUe U-
NJIOMOB 10 Bcel TeppuTopuu bosioHckoro npouecca - 3To 6Jied, yronusa? Cam BosioHckuit
npoiecc 3Toro He npeaycmatpuBaeT. CorsiacHo JluccaboHckod koHBeHIMU (pasgen Il
«OCHOBHbBIE IPUHLIMIIBI, OTHOCALIMECS K OlleHKe KBaTMUKaLMK»), o6J1ajaTenn KBaaudu-
Kaluui (JUIJIOMOB), BbIJJaHHBIX B 0iHOW M3 CTOPOH, UMEIOT HaJJiexKalliil JOCTYI K OL|eH-
Ke 3Tux KBasudukanuil. O6saaTes b KBaJuUKALIMU MOXKeT TpeboBaTh JiMIlb GecraT-
HY0 OI[eHKY CBOero o6pa3oBaHUsl, HO He MOXeT ee u3bexaTh [7, c. 46].
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060611128 NPaKTUKY BHeJIpeHUs OaKa/laBpUaTa KaK BbICIIEro 0O0pa30oBaHUs, HeJib3s
He BUJIeTb ero HeJOCTAaTKH, YTO eCTeCTBEHHO BbI3bIBaeT KPUTUKY MHOTIHX I0OJIOKEHUH.
Tak, nHanpumep, pexktop MI'Y B.CagoBHuuyum ewe B 2016 rojy BbICKasa/l MHEHHE, YTO
«POCCUMCKUM BBICUIMM y4eOHBIM 3aBeJleHUsIM CTOMT OT Heé OTKasaThCsd, a eé BBeJleHHe
Ha3BaJ oIHOKOM. [lo ero csioBaM, He06X04MMO BEPHYTbCSA K NATHU-LIECTUIeTHEMY 0byye-
HUIO — KaK 3TO, KCTaTH, C/ieJlajid BeAylLive 3aNafHble YyHUBepcuTeThI» [11]. BoickazaHHOe
pektopoM MI'Y npegiioxeHue BBIATH M3 BOJIOHCKOTO nporecca MoJy4u/io HeoJAHO3HAu-
HYI0 OL|eHKY, KaKk B 00pa30BaTe/JIbHOM COOO0LeCcTBe, TaK U CpeJ YUHOBHUKOB BbICLIETO
panra. OgHU 04,06pA/IH, APYTHE Pe3KO KPUTHUKOBAJIH.

Hanpumep, ¢ kputukoi bosoHckoM cucteMsl BbicTynuaa cnukep CoBeta ®Pepepa-
nuu B.M. MaTBueHko B fekabpe 2021 roga. [lo ee cioBam, npucoeguHenue Poccuu k Bo-
JIOHCKOMY IIPOLIeCCYy He TOJIBKO He ONpaB/aJ/io BO3/laraeMbIX Ha Hero HaZleX/, HO U IpuBe-
JIO K yTpaTe psiia JOCTOMHCTB JeHCTBYIOLEeN B TO BpeMs CUCTEMBI POCCUHCKOr0 06pa3o-
BaHuA. «[Ipeanosarasoce, 4TO ecayd Mbl NepeiieM Ha bosioHckul npouecc, To 6yzeT aB-
TOMaTH4YecKoe NpU3HaHHWe HallKUX JUIIJIOMOB O BbIClIeM 06pa3oBaHHUU BO BCeX 3ala/HbIX
rocyapcTBax. JTOro He MpPou30110. [Ipy TOM, 4TO Mbl OJYYHUIH MHOTO MOJIOXKUTETBHO-
ro, Mbl U MHOTO€ nIoTepsJu. [loTepsau, MoxeT ObITb, PyHJaMeHTAJIbHOCTD B HallleM 06pa-
30BaHMH, KOTJlJa CHU3MJIACh TPeOOBaTeNbHOCTb K CTyZleHTaM, KakK 3TO OblI0 paHblie» [9].
O6pauiasch K JenyTraTaM, OHa NpH3BaJia HAaWTH BBIXOJ, U3 CO3/JaBLIEr0oCs IMOJIOXKEHUS
Y HaWTH [IyTHU BO3BPAILleHHUs Hallled BbICIIEH HIKOJIBL.

Bune-cnukep ['ocymnapctBeHHoi Jlymbl U.A. flpoBas «Ha3Basia bakajaBpUaT «HEZ000-
pa3oBaHHEM», TaK KaK BBIIYCKHUKOB C TAKUM JUIJIOMOM He IPUHUMAIOT Ha paboTy BO MHO-
TUX CTPYKTYypax, CYUTas 3TOT YPOBeHb cpeAHenpodeccuoHalbHbIM» [9]. [Ipodeccop Cepreit
BabypuH oTMeuaeT, 4To bosioHCKas cucTteMa — He UTO UHOE, KaK aJlanTanusi EBponbl K ONbITy
JIy4Illero B TOT MOMEHT COBETCKOro obpa3oBaHUsl. [Io ero MHeHHIO, HEOGXOJUMO YCTPAaHUTh
«TEXHOJIOTMYECKUH CO0M» — MPOo6JIeMy COOTHOIIIEHUS 6aKalaBpyaTa U MaructpaTtypsl [11].

B 2015 roay B 75 peruonax Poccuiickoit @enepanuu 6611 npoBeseH Becepoccui-
CKHUM onpoc o6LIeCTBEHHOI0 MHEHMUSs, NOCBALIeHHbIN npobyieMaM o6pasoBaHus. [lo uto-
raM okasaJjioch, 4To 78,9 % omnpoiueHHbIX NpoTUB bosioHckol cucteMel B PO [1, c. 6]. Ilo
MHeHUI0 mpeacenatensa Accouyuanuu wopuctoB Poccun C.B. CTemammnHa «npuLIo BpeMs
Poccun BeIiiTH U3 BosloHCKOTrO 06pasoBaTesbHOrO Mpouecca. /laHHasA cucTeMa NpUHecaa
CTpaHe 6oJiblile Bpe/ia, YeM N0Jb3bI» [8].

OfHaKo B POCCUHCKOM 06pa3oBaTe/JIbHOM NPOCTPAHCTBE MUMEETCS MHOXECTBO €ro
CTOPOHHHUKOB. Te, KTO 06y4a/icsl 10 JAHHOW CUCTeMe 3aHSJIM BBICOKOE M0JIOXKeHHE He TOJIb-
KO B OpraHax BJIACTH, HO U B cdepe BbICllIero 06pa3oBaHuUs, CTaB 3aBeJylouMMu Kadeapa-
MU, JleKaHaMHM U JjaXe peKTOpaMH, JOCTUTHYB OIpeJleJIeHHOr0 HAay4YHOro U COLUAJIBHOIO
craryca. Kak npaBuio, cpeiu 3TUX JItOJEN Mbl HallZieM TeX, KTO OyAeT ybex/aThb Halle 006-
1[eCTBO GbITh NpUBepKeHILaMu Bos1I0HCKOH cucTeMbl 06pa3oBaHus. [l1s NprMepa NpUBesy
apryMeHTbl CTODPOHHHUKOB 3TOH CUCTEMBI, BbICKa3aHHbIE B [1e4aTH 3a NocjaegHee BpeMs. Tak,
WBaHOB Asekcanzap BsagumupoBuy, npodeccop AOKTOp PU3MKO-MaTeMAaTHYECKUX HaAyK,
aBTOp JABMXKEHHUA «3a BO3pOXKAeHUe 00pa3oBaHUsA» NoJaraet, 4To «BbickasbiBaHue CTena-
IIMHA - 3TO BCé PaBHO, YTO BbICKa3blBaHUe bacTpblKMHA, KOTOPBIM CKasaJ, 4YTO HaJ0 OT-
MeHATh EI'J, motomy uTto EI'D - aTo mioxo. To ecTh moka 3To BCE HA ypOBHe «b6Jia-6J1a-
6s1a». [IpegMeTa AJ1s1 06CYK/ieHHUS, 1O 6OJIbIIOMY CY€TY, HET. [OBOPUTH 0 KaKUX-TO CEpPb-
€3HbIX 3asBJIEHUSAX HaBePXy, O CMeHe 00pa30BaTeJbHOU NOJMTHUKU NIOKa HET HUKAKHX OC-
HoBaHMH. [lo KpaliHel Mepe, 3asBeHUe CTenalinHa JJisi TOr0 HUKAKUX MMOBOJOB He Jia-
ér» [5]. [lasee aBTOp moJsiaraeT, YTO OTMEHUTb BOJIOHCKYIO0 CHCTEMY UM BEPHYTbCA K CIie-
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UAJUTETY — 3TO 3aTeATh OYepeHYI0 MEePECTPOMKY BCero o6pa3oBaTeIbHOTO Mpolecca
B By3ax. CoBeTcKas cucTeMa MOJATOTOBKU yOUTA, HET KaJpOB, KOTOpPblE B COCTOSIHUU Cervac
ObICTPO MEPEKPOUTh y4eOHble IJIaHbl. ABTOD JieJlaeT BbIBOJ, YTO 3aTeBaTh celyac KapAu-
HaJIbHYI0 NIePeCTPOMKY, JIOMAThb TO, YTO €CTh, U IEPeXOAUTh K CTapoOMy 3TO NOBJeYeT Naje-
HUe KayecTBa oOpa3oBaHUA. Kak npezjiokeHre OH IMoOJIaraeT, 4YTO «HaZ0 JaThb By3aM IpaBo,
KaK BapUMaHT BOCCTAHOBUTb CIIELIUAIUTET, €CJIM OHU CYUTAIOT 3TO 11e/1eCO00pa3HBIM» [5].
Bo3HMKaeT BONpocC: Tak HY»KHa JIU B COBpEMEHHbIN NIEPUO/, IepeOpreHTaLs B CUCTe-
Me POCCUMCKOTO BBICIIEr0 00pa30BaHMs; KaKMe OCHOBHbIe NMPETEH3UH K OakajlaBpuUaTy;
MOXXHO JIM 32 4YeThIpe rojia MoJAroTOBUTh KBaJU(PUIMPOBAHHOTO paboTHUKa? 23 mapTa
2022 ropa Poccuiickasi raseTra BbllllJIa €O CTaTbed Basiepusi BbpKyTOBHMYA 10/ HA3BaHUEM:
«3ayeM HaM pedopma 0b6pa3oBaHHUA?». B 0CHOBY cTaTbHU MOJIOXKEHO UHTEPBBIO JUPEKTOpPA
HHcTuTyTa 06pasoBanus HUY BII3 npodeccopom U. AbankuHoM. OTBeyass Ha BOMPOC Iove-
My 0aKa/JlaBpOB Ha3bIBAIOT «HEJO0y4YKaMHU» OTBET ObLI TAaKOB, YTO 3TO OYEeHb yCTapeBliee
npe/icTaB/ieHUe JIIOJeld, KOTOpble HUKOI/J|a He YYUJIMCh 10 cUCcTeMe GakasnaBpuarta. boJsioH-
CKasl cMcTeMa Oblja 33/iyMaHa KaK NMPOCTPAHCTBO aKaJeMHUYeCKOH MOOUJIBHOCTH, AJIsSl CTY-
JIEHTOB U /11 podeccyphbl, AJis1 B3aMMHOTO MPU3HAHUS NPOrpaMM, KBaJMpUKaLUU BbIMYCK-
HUKOB. BoJioHCKasl cucTemMa paboTaeT Ha TO, YTOObI C/leslaThb 0Opa30BaHUE COOTBETCTBYIO-
IIIMM COBPEMEHHOMY PbIHKY TPY/ia, C BO3MOXXHOCTBIO GBICTPOrO pacnpoCcTpaHeHUsl IPAKTHK,
C aKaJieMUyeCKMM 006MeHOM. Pa3pyiiaTh 3Ty CUCTEMY celyac ¥ BbIXOJUTb U3 Hee — 3HAYMT,
ob6peyb cebsl Ha MOJIHYIO U30JIALMI0 U HenpusHaHuUe. [lepexo/ K cTapod cucTeMe HeaJieKBa-
TeH. Cellyac Bce cTapalTcsl cAesiaTh NMPOrpaMMbl 60Jiee UHTEHCUBHBIMH, KOPOTKUMH, MC-
N0JIb30BaTh MPOEKTHbIN MEeTO/, UCCJe0BaTe/IbCKHE MPAKTUKH, IKCIEpUMeHThI [4]. baaro-
Jlapsi 3TOMY «CTY/IeHTbl MOTYT CaMH BbICTpPaUBaTbh 06pPa30BaTe/bHYI0 POrpaMMy, BbIOUpast
KypChbl B pa3HbIX YHUBepcUTeTaX. Y UX AUMJIOMBI IPU3HAIOT HE TOJILKO By3bl JPYTUX CTPaH,
HO ¥ paboTozaTe iy o BceMy MUPY. BoJsioHCKasi cucTeMa - cepbe3HbIi pbIBOK 1t Poccuu [2].
[lo y6exxeH1I0 aBTOpa, UCXOAA U3 CKIaJbIBaIOIIENCsl TOJIUTUYECKONH U SKOHOMUYe-
CKOM 06CTAaHOBKM B MUPE U OTHOLIeHUHM Poccuu co ctpaHamu EBpomnbl, 11e/11, mocTaB/eHHbIe
B BoJIOHCKOM KOHBEHLIMH, B GJIMKalIlINe JAEeCATKHU JIET He MOTYT ObITh peaiM30BaHbl, 0CO-
OEeHHO B YaCTH BO3MOXKHOCTeM J0CTyna kK 06pa3oBaHuIo B By3ax EBponbl, CIIIA, Kanazpl, mo-
JlydeHUs1 paboyrx MeCT M peajr3alUu NPUHIKNA MOOUIbHOCTU. [IpensaTcTBOBaThH 3TOMY
OyZeT NpakTUYeCKH BeCb KOJUIEKTUBHBIN 3anaj. [loueMy? OTBeT KpoeTcs B TeX UCTOpUYe-
CKUX MpolleccaX, KOTOpble CKJIa/IbIBAIMCh U CKJIAAbIBAIOTCA B CTpaHaxX EBporbl mo oTHoLIe-
HUIO K POCCUHWCKOMY rocyzapcrtBy. B HacTosdiee BpeMs, korga Poccus crana Ha 3aliuTy
npaB Hacesienus JJHP u JIHP npousonwia 6ecrnpelieieHTHasi B ICTOPUU MHUPOBOTO BBICIIETO
00pa30BaHUS JUCKPUMUHALIUS POCCUUCKUX CTYIEHTOB 10 MOTMBAM UX HAalJUOHAJIbHOCTH.
CeroiHda y>ke HaJULO GaKThl OTYUCIEHUH CTYZ,eHTOB U3 BbICIIUX YYeOHBIX 3aBejie-
HUM UHOCTPAHHBIX FOCYAAPCTB, B TOM 4YMCJe U Yy4acTHUKOB BbosoHckoro nmpouecca. I1po-
M30IIJI0 3TO He CJy4alHo, a 3akoHoMepHo. Bcnomuum 1941 rog. Ha CCCP Hamasa He
TOJIBKO TUTJIepoBcKad ['epmaHus, Hanasa BcA ocTasbHas EBpomna, 3a UCK/IIOUEeHUEM cep-
60B U rpekoB. Bcs skoHoMuka EBponbl u CIIA pa6oTanu Ha BoeHHY10 MaliMHy ['epMaHUm.
Eue He 66110 oiHATO 3HaMA [1o6eabl Haf pelixcTaroMm, a Y. Yepuusib, mpeMbep-MUHUCTP
Besnko6prTaHuM, OT/Aa/1 MPUKa3 HayaJbHUKAM CBOUX LITA60B O pa3pabOTKe omepanuu
BHe3anHoro yzapa no CCCP - omepauuu «HembiciuMoe». OH Obl1 eMy HpeAoOCTaBJeH
22 mas 1945 roga Ha 29 ctpanurax. Yero 3zgech 6b110 60JiblIe: BEPOJOMCTBO AHIJIMU
Y aHIJIOCAKCOB WJIM CTpaxa nepej pycCKUMu?
CKOJIBKO Xe GU3UYECKHX U JYXOBHbBIX CUJI JOJDKHO OBLJIO ObITh ¥ COBETCKOI'0 HapO-
Jla, YTOOBI MEPeJOMUTDb XpebeT 3TOMY CTPALIHOMY MOHCTPY. BbliM GUTHI MCIIaHCKUE [1U-
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BU3UU U QpaHLy3CKHUe JIeTUOHBI, apMuu Utanuu, Pymbinuy, BeHrpuu, PuHAAHAUY, YaCTHU
YexocsoBakuu U XopBaTHH. bpecTCKy0 KpenocTh ITypMOBa/Id BMeCTe C HeMIJaMH aBCT-
puiinpbl, ropos CeBacToNnoJib — pyMbIHbI U UTAJbSAHIBI, a A06aHUA 1ocaana BoeBaTh JUBU-
3uto CC «CkaHaep6er». f 3a/jat0 cebe BOMPOC: HEYKeJU 3TH CTpPaHbl 3a6blid 1945 rox?
Y Kkak TOJIbKO NpeJcTaBUIach BO3MOXKHOCTb XOTSl Obl KaK-TO OTBIIPAThCS 3a Te ro/ibl, KO-
I/la OHU NMO30PHO NMPOUTPaJId CPAKEHU S, CETOIHA IPAaBUTEJNbCTBA 3TUX CTPaH rpo3At Poc-
CUM s1[lepHBIMM yJAapaMH, BbICBLJIKOM JWIIJIOMaTOB, HO 0COGEHHO OCTepBeHes0 HayaJu
BbDKUIaTh PYCCKYIO JIMTEPATYPY, MY3bIKY, *KUBOIIUCh, TeaTp, 06pa3oBaHUe, CIOPT 6e3 KO-
TOPbIX eBPONENCKas KyJIbTypa y2Ke He MOXKeT CUYUTAThCS MOJHOLLEHHOU KyJbTYpou. 3ana/
ObeT [0 pyCCKOMY HapoJy OTOMY, YTO HUYero He MOXeT cZieslaTb Poccuu HU B NoJIMTHYe-
CKOM, HU B 9KOHOMHYECKOM, a TeM 60Jiee B BOEHHOM IIJIaHe.

U pesio coBceM He B KOHQJUIMKTe Ha YKpauHe. Y gaxe xecToyaliMi JUKTAT MUPO-
Boro reremoHa B Jinne ClIA, ot kotoporo EBpona, moJkaB XBOCT, JIUIIb I0BU3TUBAET He
ucyeprbiBaeT Bcex NpU4YMH. OHM 3HAYMTeJIbHO Iy6xe. EBponelickre cTpaHbl lepecTalu
npUTBOPATHCA. [Ioka paHbl paiinsma ele 6bIJIA CBEXKH, TOKA OBbIJIM KUBBI Te, KTO CpaXKasl-
Csl C HUM, OHU KaK OyATO 6bl ocyu/ar palinui3M, NIpoBeu AylieBHYI0 AeHauudukanuwo. Ho
KaK TOJIbKO MOSIBWJIaCb BO3MOXXHOCTb MCTUTh Poccuu, OHU APY:KHO cOpachiBalOT 6/1aroo6-
pPa3HyI0 MaCKy U NNOKa3bIBAKOT CBOE UCTUHHOE JIMLO.

fApyaiiliuM npuMepoM CIy>KaT COOBITHSA, CBA3aHHbIE C IKOObI MacCOBBIM paccTpe-
JIOM IpaX<[JaHCKUX JoJei BoopykennbiMu Cusamu Poccun B yKpauHCKOM nocesike byye
M UTHOpUpOBaHMe 3anaZioM [0Ka3aTeJbCTB GpabpuKaLuu. YTBEPKAaTh, YTO C 24 dpeBpad
2022 ropa npou3olwio noMmpadyeHuve B EBpore, HeT cMbIc/a. ITO 3aKOHOMEPHBIN IpoLecc
oroJitTesioN pycodpobuu.

3axouyenue. Hasio npusHaTh, YTO BeCcb MUD, U Poccus B TOM 4uciie, Ha mopore MUpO-
BOT'O [epeycTpoycTBa. JTa CMeHa y»e 3aTpoHyJia cdepy obpasoBaHus. Korga yTBepxaalor,
YTO BeCb MUp He OTKasblBaeTcs OT BosioHCKO#M cucTeMbl 3TO MUP. «EBponelickue cTpaHbI
B 2011-2012 ropax npu3Haiu HecoBeplieHCTBO bosioHckol cucteMbl» [2]. CerogHsa Poccus
Y ee COI03HUKM [JI0DKHBI 10-HOBOMY BBICTPAaUBaThb MTOJIUTHKY, B TOM UHKc/e U B cdhepe o6paszo-
BaHUA. JTO He 00s13aTesIbHO HaZl0 HEMe/JIEHHO KONUPOBAaTh COBETCKYK 00pa30BaTe/IbHYIO
cucteMy. Haio 06beJUHATBCA C TEMU CTPAaHaMH, KOTOpble paccMaTpuBaloT Poccuio Kak paB-
HOIIPAaBHOT'O NMapTHEpPA, U UCKaTb MYyTHU COJMXKEHHUs, BbIpabaTbiBasi B 06J1aCTH 06pa30BaHUsA
coryialieHus u forosopa. OnbIT y Poccuu B 3TOM HanpaBJ/leHUH KOJIOCCA/bHBIM.

CeroziHsl HacTa/J0 BpeMsl KapJAUHaJbHOIO NepecMoTpa MOAX0/J0B K 6akasaBpUaTy
U cnenuanuteTry. HanpuMep, /11 NOATOTOBKU OyxrajiTepa, CleldaJucTa FTOCTUHUYHOTO
6u3Heca, cnopTa UM B chepax MCKYCCTBA MOXKET ObIThb JOCTATOYHO [Jisl BBINOJHEHUS
CBOMX QYHKIMK TeX QpyHJaMeHTaJbHbIX 3HAHUH, KOTOPble MOXKHO JaTb 3a YeThlpe roja,
4YTOOBI BBIMYCKHUK 00J1a/1a/1 JOCTAaTOYHBIM HabopoM npodeccuoHalbHbIX yMeHUHU. Te 06-
JIACTH, TZie OT clelHaaucTa TpebyeTcsl aHaJIUTHYeCKoe U acCOLlMaTUBHOE MbIIJIEHHE, T /e
Heo6xoAuMa QyHJaMeHTa/lbHasl TeopeTH4ecKas NMOArOTOBKA, TO eCTh HaZJ0 BO3BpallaThb
cneguaanTeT. TOJbBKO pa3yMHOCTb U B3BElIEHHOCTb, @ TaKXXe y4yeT TpeOOBaHUM PbIHKA
TPyZa U MUPOBBIX TeHJEHIMH NO3BOJUT 3¢peKTUBHO peann3oBaTb TpeboBaHue Deje-
pasibHOrO 3aKkoHa «06 o6pa3oBaHuu B Poccuiickoit ®enepanum».
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Introduction: background. The Bologna educational process was launched in Eu-
rope in June 1999 by the signing in Bologna (Italy) by twenty-nine ministers of education
of European states of a declaration called the “European Higher Education Area”. The main
principle of this system is that the standards of education must be the same in all universi-
ties of the world, and diplomas are automatically recognized in all countries that have
signed the declaration.

Russia joined it in 2003 when Minister of Education V.M. Filippova (1999-2004).
March 30, 2022 V.M. Filippov, in an interview with NG columnist Natalya Savitskaya, asked
if the situation with the two-level system of education “bachelor-master’s” could change:
“To everyone who says that Russia needs to withdraw from the Bologna process, I want to
remind you that no document, which Russia would have signed on the Bologna process, no.
Not a single document... This is just an agreement (unofficial) between the ministries of
education of European states among themselves, aimed at ensuring comparability of the
structure, levels, standards and qualifications of higher education” [12].

The main idea of the Russian reformers of the higher education system was Russia's
orientation to the West. Despite the presence of opponents of its signing, there was no wide
discussion of this declaration in Russian universities and among the scientific community.

During that transition period, non-state educational institutions began to set the
tone for its implementation, the number of which grew like mushrooms after the rain. As
shown by a study conducted during the first decade of the existence of non-state higher
education (1991-2000), the number of non-state universities approached 400 [1, p. 3]. In
1995, out of 142 non-state universities, 103 (i.e., 72.5%) taught undergraduate programs
[1, p. 20]. This process was also facilitated by the Law “On Education in the Russian Federa-
tion” of 1992, which already operated with the concepts of “bachelor’s” and “master’s”, and
the Law “On Higher and Postgraduate Professional Education” (1996) adopted four years
later legislated a three-level system education, providing training for bachelors, along with
traditionally preparing specialists.

In subsequent years, the introduction of the Bologna system of education proceeded
with great efforts and more and more showed its inferiority. As an example, [ will refer to the
meeting of the Russian Language Council under the President of the Russian Federation,
which was held in the Kremlin on November 5, 2019. When it came to training teachers of
the Russian language and literature, the President of the Russian Federation questioned the
wisdom of dividing the levels of higher education into bachelor's and master's degrees. He
asked a rhetorical question: “What does it give? What does the bachelor's degree teach only
in the lower grades, or what, but the master's degree gives the right to teach in the tenth or
eleventh? Is it just a naked scheme of fashion or does it make any sense? [9]. The head of
state proposed to think about training teachers under a five-year program.

In his Address to the Federal Assembly on January 15, 2020, the President of Russia
proposed, based on the dynamically changing labor market and the emergence of new pro-
fessions, “to enable students after the second year to choose a new direction or program of
study, including related professions” [10].

The main part: what are the prospects for Russian education?

In recent years, more and more articles have appeared in the special press in which
the authors raise the question: why does the Bologna educational process work against Rus-
sia and does it need to stay in it? If we turn to the period of signing this convention, then as
the course of historical development shows, no one forced Russia into this process, the initia-
tor was Russia itself. What motives guided those officials who signed this convention?
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One of the main motivations for the introduction of the Bologna system is to open
the door for Russia to enter the world education system. The idea is attractive. Having uni-
fied the standards of the educational process, a graduate in Russia received a bachelor's
degree. With the ability and financial resources, he could continue his studies in the magi-
stracy, for example, in Germany, France, the Czech Republic, Austria, Poland, the Nether-
lands, Finland, Great Britain, Spain, Latvia, Slovakia, Canada, Italy. As can be seen, an impor-
tant provision of the Bologna process is that students get the opportunity not only to
choose the content of their education and place of study, but also to implement the prin-
ciple of mobility.

After about two decades of the dominance of the Bologna system in Russia, the author
came to the unequivocal conclusion that the expectations were not justified, since many fun-
damental problems of Russian education have not been resolved. The opportunity to study at
European universities is available to an insignificant proportion of students. But this is not
the main thing. The main thing is that Russian education has suffered damage, which is ex-
pressed in the fact that the quality of higher education has fallen to critical levels. Those who
participate in the educational process, encountering university graduates, state an obvious
fact. Some of the graduate students show good knowledge. However, for the most part, their
educational level is such that there is a lack of a serious theoretical basis.

If in the Soviet system of education students were taught to think, prove, doubt, now
all this has been replaced by the concept of “competence”. In practice, this means that in
the end, the instructions governing your place of work determine what you need to know.
[t turns out that we have replaced fundamental higher education with competencies. The
Bologna system has deprived the strong side of Russian education - the fundamental
knowledge. That is why many critics of the Bologna system see its flaw in the fact that the
future graduate is taught certain practical competencies without a serious theoretical basis.
The bachelor's standards themselves are such that within their framework it is impossible
to give students fundamental knowledge. This educational system is based on a narrow
specialization, which ultimately leads to the loss of the depth and breadth of knowledge of
graduate students, the inability to set and solve innovative problems.

As an example, I will focus on the training of legal personnel. Based on the opinion of
the scientific community, expressed in numerous scientific publications, it can be stated
that "the quality of legal education is, if not in a crisis, then rather in an uncertain state" [6,
p. 42]. Today, a bachelor of law graduate in order to become a judge, investigator, prosecu-
tor or lawyer must have two law degrees: a bachelor's and a master's degree. With one dip-
loma, it doesn’t matter if you have a bachelor’s or a master’s degree, a person will not be
considered a full-fledged lawyer. It was this circumstance that laid the foundation for dis-
trust of bachelors, especially when it comes to such professions that require possession of
not only competencies, but also a basic educational level.

It is very doubtful to judge the quality of education by the grades in the supplement
to the diploma. To hide the inferiority of the Bologna system, education officials came up
with a point-rating system that allows a student to score the required amount of points
during the semester, including class attendance, writing an essay, preparing scientific re-
ports, and so on. Such an imitation of violent activity qualitatively affects the final grade on
the exam. And if the student scored the required number of points with a positive assess-
ment, he is guaranteed to be provided.

For more than 19 years of the practice of introducing the Bologna system in Russia,
there has not been an automatic recognition of diplomas. Education reformers convinced
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that participation in the Bologna process would make it possible to obtain a single Euro-
pean diploma, which simplifies the employment of our graduates abroad [12, p. 46].
Haven't we seen today that the automatic mutual recognition of diplomas throughout the
territory of the Bologna process is a bluff, a utopia? The Bologna process itself does not
provide for this. According to the Lisbon Convention (Section III "Basic principles relating
to the assessment of qualifications"), holders of qualifications (diplomas) issued in one of
the Parties have adequate access to the assessment of these qualifications. The holder of
a qualification can only demand a free assessment of his education, but cannot avoid it
[7, p- 46].

Summarizing the practice of introducing a bachelor's degree as a higher education,
one cannot help but see its shortcomings, which naturally cause criticism of many provi-
sions. For example, back in 2016, the rector of Moscow State University V. Sadovnichiy ex-
pressed the opinion that “Russian higher educational institutions should abandon it, and
called its introduction a mistake. According to him, it is necessary to return to five-six-year
education - as, by the way, the leading Western universities did" [11]. The proposal made
by the rector of Moscow State University to withdraw from the Bologna process received
a mixed assessment, both in the educational community and among high-ranking officials.
Some approved, others sharply criticized.

For example, the speaker of the Federation Council V.I. Matvienko in December
2021. According to her, Russia's accession to the Bologna process not only did not justify
the hopes placed on it, but also led to the loss of a number of advantages of the Russian
education system operating at that time. “It was assumed that if we switch to the Bologna
process, then there will be automatic recognition of our diplomas of higher education in all
Western countries. That did not happen. While we have gained a lot, we have lost a lot. We
lost, perhaps, the fundamental nature in our education, when the demands on students de-
creased, as it was before” [9]. Addressing the deputies, she urged to find a way out of the
current situation and find ways to return our higher education.

Vice Speaker of the State Duma [.A. Yarovaya “called the bachelor’s degree “undere-
ducation”, since graduates with such a diploma are not hired in many structures, consider-
ing this level to be average professional” [9]. Professor Sergei Baburin notes that the Bo-
logna system is nothing more than an adaptation of Europe to the experience of the best
Soviet education at that time. In his opinion, it is necessary to eliminate the "technological
failure" - the problem of the ratio of bachelor's and master's degrees [11].

In 2015, the All-Russian Public Opinion Poll dedicated to the problems of education
was conducted in 75 regions of the Russian Federation. According to the results, it turned
out that 78.9% of the respondents were against the Bologna system in the Russian Federa-
tion [1, p. 6]. According to the Chairman of the Association of Lawyers of Russia S.V. Stepa-
shin, “the time has come for Russia to withdraw from the Bologna educational process. This
system has done the country more harm than good” [8].

However, in the Russian educational space there are many of his supporters. Those
who studied according to this system occupied a high position not only in government bo-
dies, but also in the field of higher education, becoming heads of departments, deans and
even rectors, reaching a certain scientific and social status. As a rule, among these people
we will find those who will convince our society to be committed to the Bologna system of
education. As an example, I will cite the arguments of the supporters of this system, ex-
pressed in the press recently. So, Ivanov Alexander Vladimirovich, Professor, Doctor of
Physical and Mathematical Sciences, author of the movement “For the Revival of Educa-
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tion” believes that “Stepashin’s statement is the same as Bastrykin’s statement, who said
that the Unified State Examination should be canceled, because the Unified State Exami-
nation is bad. That is, while it's all at the level of "blah blah blah". By and large, there is no
subject for discussion. So far, there is no reason to talk about some serious statements at
the top, about a change in educational policy. At least, Stepashin's statement does not give
any reasons for this" [5]. Further, the author believes that to abolish the Bologna system
and return to the specialty is to start another restructuring of the entire educational
process in universities. The Soviet training system has been killed; there are no cadres
who are now in a position to quickly reshape curricula. The author concludes that start-
ing a radical restructuring now, breaking what is, and moving on to the old one will lead
to a drop in the quality of education. As a proposal, he believes that “universities should
be given the right, as an option, to restore a specialty, if they consider it appropriate” [5].

The question arises: is there a need for a reorientation in the system of Russian
higher education in the modern period? what are the main claims to the bachelor's degree;
[s it possible to prepare a qualified worker in four years? On March 23, 2022, Rossiyskaya
Gazeta published an article by Valery Vyzhutovich titled: “Why do we need an education
reform?”. The article is based on an interview with the Director of the Institute of Education of
the National Research University Higher School of Economics, Professor 1. Abankina. When
asked why bachelors are called "dropouts”, the answer was that this is a very outdated view of
people who never studied under the bachelor's system. The Bologna system was conceived as
a space for academic mobility, for students and professors, for the mutual recognition of pro-
grams and the qualifications of graduates. The Bologna system is working to make education
relevant to the modern labor market, with the possibility of rapid dissemination of practices,
with academic exchange. To destroy this system now and get out of it means dooming yourself
to complete isolation and non-recognition. The transition to the old system is inadequate. Now
everyone is trying to make the programs more intense, shorter, use the project method, re-
search practices, experiments [4]. Thanks to this, “students can build their own educational
program by choosing courses at different universities. And their diplomas are recognized not
only by universities in other countries, but also by employers around the world. The Bologna
system is a serious breakthrough for Russia” [2].

According to the author, based on the current political and economic situation in
the world and Russia's relations with European countries, the goals set in the Bologna
Convention cannot be realized in the next decades, especially in terms of access to educa-
tion in universities in Europe, the USA, Canada, obtaining jobs and implementing the
principle of mobility. Almost the entire collective West will prevent this. Why? The an-
swer lies in those historical processes that have taken shape and are taking shape in Eu-
ropean countries in relation to the Russian state. At present, when Russia began to pro-
tect the rights of the population of the DPR and LPR, there has been an unprecedented
discrimination in the history of world higher education against Russian students based
on their nationality.

Today, there are already facts of expulsions of students from higher educational in-
stitutions of foreign states, including participants in the Bologna process. It happened not
by chance, but naturally. Consider 1941. Not only Nazi Germany attacked the USSR, the rest
of Europe attacked, with the exception of the Serbs and Greeks. The entire economy of Eu-
rope and the United States worked for the German war machine. The Victory Banner had
not yet been raised over the Reichstag, and W. Churchill, Prime Minister of Great Britain,
ordered his chiefs of staff to develop an operation of a surprise strike on the USSR - Opera-
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tion Unthinkable. It was given to him on May 22, 1945 on 29 pages. What was more here:
the treachery of England and the Anglo-Saxons or fear of the Russians?

How much physical and spiritual strength the Soviet people had to have in order to
break the back of this terrible monster. Spanish divisions and French legions, armies of Ita-
ly, Romania, Hungary, Finland, parts of Czechoslovakia and Croatia were beaten. The Brest
fortress was stormed by the Austrians together with the Germans, the city of Sevastopol
was stormed by the Romanians and Italians, and Albania sent the SS Skanderbeg division to
fight. [ ask myself the question: have these countries forgotten the year 19457 And as soon
as the opportunity presented itself to at least somehow recoup those years when they
shamefully lost battles, today the governments of these countries threaten Russia with nuc-
lear strikes, the expulsion of diplomats, but they began to burn out Russian literature, mu-
sic, painting, theater, education, sports especially furiously without which European cul-
ture can no longer be considered a full-fledged culture. The West is hitting the Russian
people because it cannot do anything to Russia, either politically or economically, and even
more so militarily.

And it’s not at all about the conflict in Ukraine. And even the cruelest dictatorship of
the world hegemon in the face of the United States, from which Europe, tail between its
legs, only squeals, does not exhaust all the reasons. They are much deeper. European coun-
tries have stopped pretending. While the wounds of fascism were still fresh, while those
who fought against it were alive, they seemed to condemn fascism, carried out spiritual de-
nazification. But as soon as it became possible to take revenge on Russia, they unanimously
throw off their fine mask and show their true colors.

The clearest example is the events associated with the alleged mass execution of ci-
vilians by the Russian Armed Forces in the Ukrainian village of Bucha and the West's disre-
gard for evidence of fabrication. It makes no sense to say that since February 24, 2022,
a blackout has occurred in Europe. This is a natural process of frenzied Russophobia.

Conclusion. It must be admitted that the whole world, including Russia, is on the
threshold of world reorganization. This shift has already affected the education sector.
When they say that the whole world does not abandon the Bologna system, this is a myth.
"European countries in 2011-2012 recognized the imperfection of the Bologna system" [2].
Today, Russia and its allies must build their policy in a new way, including in the field of
education. It is not necessary to immediately copy the Soviet educational system. We must
unite with those countries that view Russia as an equal partner and seek ways of rap-
prochement by working out agreements and treaties in the field of education. Russia's ex-
perience in this area is colossal.

Today it is time for a radical review of approaches to undergraduate and specialist
studies. For example, for the preparation of an accountant, a specialist in the hotel busi-
ness, sports or in the fields of art, it may be enough for the performance of their functions
of those fundamental knowledge that can be given in four years so that the graduate has
a sufficient set of professional skills. Those areas where analytical and associative thinking
is required from a specialist, where fundamental theoretical training is necessary, it is ne-
cessary to return the specialist. Only reasonableness and balance, as well as taking into ac-
count the requirements of the labor market and global trends, will effectively implement
the requirement of the Federal Law "On Education in the Russian Federation".
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IFOCYAAPCTBEHHOE TIPUHYXKAEHHUE KAK CIIOCOB PA3PEIIEHUA
MEXXTOCY/JIAPCTBEHHBIX IPOTUBOPEYUIA

AHHomayus. Ce200HA 8HUMAHUE MUPOB020 CO0bWecmad Npuko8aHmo K CO-
6bimusiM, Komopble npoucxodsim 8 omHouweHussx medxcdy Pocculickoll Pedepayuetl
u YkpauHoll, Ha meppumopuu Komopoil poccutickumu BoopysxcenHbimu cusramu npo-
sodumcsl cneyuanbHass eoeHHas onepayus. Hackosbko npagomepHo 6610 NPpUHAMO
pykosodcmeom Poccuu peuwieHue o nposedeHuu demuaumapuszayuu u deHayugpuka-
yuu Ykpaursl? Omeemul, KOmopble Kaxcymcsl 04e8UOHbIMU He 8ce20a 0Ka3bl8armcsi
makogbiMu. B cmamve npednpuHsima nonsimka npoaHa/au3uposams 0aHHoe Cob6bl-
mue, ¢ onopoll Ha HopMmbl MexcdyHapoOHO20 npasa u meopemuyveckue UCMOYHUKU,
nocesiueHHole daHHOU npobaeme.

Kawouessle caoea: 2ocydapcmeeHHoe npuHyicoeHue, Hacuaue, ye/nenoanaza-
Hue, 20cy0apcmeeHHas 81acmMby, 2eHOYUO, HAYU3M.

BeedeHue: nocmaHoska npo6.iembl. CerojHa MUD NepeXuBaeT o4yepeJHOU CJI0XK-
HeUIMK nepuoj, B cBoeM pa3BUTHUU. CoepguHeHHBbIM lllTaTaM AMepHKH, pazKUraTesro
BOWH U BOEHHBbIX KOHQJIMKTOB Ha BCeX KOHTUHEHTAaX MUpPa, BHOBb Y/1aJI0Ch CO CBOMMHM Ca-
TeJUINTAaMU CO3/aThb BOEHHOE U 3KOHOMMUYEeCKOoe NPOTUBOCTOSAHHWE B LieHTpe EBponsl, uc-
No0J1b3ysl MPOBOAUMYI0 Poccrell crierjMasibHy10 BOEHHYIO Ollepalyio 1o JeMUJIUTapru3alu
U JeHauudukauuu YKpauHsl. [los BbIBECKOH 3aLMThI leMOKPAaTUX U IPUAYMaHHbBIX AMe-
PHUKOM HEKHUX HOBBIX IIPaBUJI, B3aMeH MeXyYHapOJHbIX HOPM, 3TO [OCYyapCTBO HaJeHJIO0
ce6s1 «MCK/IIYHUTENbHOCTbIO» U «HEe3aMEeHUMOCTbIO», IPUCBOUJIO cebe MpaBo Ge3amness-
LIMOHHO JJUKTOBATh CBOIO BOJIIO BCEM IOCYyAApCTBAM 3E€MJIH.

OfHUM K3 nepBbIX, KTO BO3BeJ AMEPUKY B PAaHT MCK/IIOYUTEJBbHOIO roCyZapCTBa,
o6bpL1 44-11 npe3useHT CoenuHéHHbIX lllTaToB AMepuku bapak O6ama. BeicTtynas nepep
BbINYCKHUKAaMH BoeHHOU akajgeMuu BecT-IloWHT B Mae 2014 roja uM 66110 ckazaHo: «Ko-
raa TaidyH obpymmuBaetca Ha PuannnuHbl, B HUrepnu noxuiarT JieBoyek, a Ha YKpau-
He JIIOJY B MacKaxX 3aHUMaloT 3/laHUsA, MUP CMOTPUT Ha AMEPHUKY U KJeT ee MOMOILU. Mot
BbIBOJI TAKOB: HA MUPOBOM apeHe AMepHKa Bcerja [0JKHa BeCTH BceX 3a co601. Eciii Mbl
He BO3bMeM Ha cebs 3Ty poJib, TO ee BO3bMET KTO-TO Apyrou» [11]. 3Ty uzaero aKTUBHO HUC-
noJsib3oBasia Xuapu KJIMHTOH B CBOMX Npe/BbIOOPHBIX pedyax B 60pbbOe 3a mocT 45-ro
npesujieHTa AMepUKH, KOTOpass HeOJHOKpaTHO noadepkuBasa, 4yTo «CIIA - uckiaroyu-
TeJIbHAasA HalUs, S BEPIO, UYTO Mbl, KaKk rOBOpUJ JIMHKOJIbH, MO-NIpeXHEMY «IOCAe[HAA

* Kykcun Hean Hukoaaesuy, npodeccop Kadeapbl TEOPUU U UCTOPHU IOCYapCcTBa M mpaBa MHCTH-
TyTa IpaBa U ynpaB/jeHUs1 MOCKOBCKOI'0 TOCyAapCTBEHHOIO NeJjJaroruyeckoro yHUBepCUuTeTa, JOKTOP I0pU-
JIUYeCcKuX HayK, mpodeccop. E-mail: proffkuk-1944@yandex.ru

* Kypmaee Pycmam Mycaeguu, o1leHT Kabeaphbl TEOPUH U UCTOPUM rocyaapcTsa u mpasa YOY BO
«HOpuauyeckuit uHCTUTYT (CaHKT-IleTepOypr), KaHAUAAT OPUANYECKUX HayK. E-mail: lawinst-spb@mail.ru
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Y Jly4lias HaJiex/ia 3eMJIn», Mbl BCE ellle «CUSIOIIUU Topo, Ha X0JIMe», Kak roBopuJ (mpe-
3uieHT) PeilraH u Bce-elle «BesiMKasi, He SrOMCTUYHAsA, COUYBCTBYMOILas cTpaHa» PobepTa
Kennegu»] [11].

YTo6bl yCMUPATH NOJ00HbBIE MPETEH3UN OT/EJNbHbIX FOCYAAPCTB, KOTOPbIM KaXKeT-
Cl, YTO OHU «BCECUJIbHBI, HECOKPYUIMMBbI» Ha OT/eJIbHbIX UCTOPUYECKUX IIEPUOJaX CBOETO
Pa3BUTHS, Y KaXJ0r0o Hapo/Ja JO/KHbI ObITh OOLeNpU3HAHHbIE JIETUTUMHbIE CPEJCTBA,
C IOMOIIIbI0 KOTOPBIX OH CMOCOGEH B paMKaX MPUHATHIX U AEUCTBYIOLUX HOPM MeX/yHa-
pPOJIHOTO MpaBa JOCTOMHO 3aUUIIATh Ce6s1, CBOM CyBEPEHUTET U CBOW HallMOHAJIbHbIE UH-
Tepechl. YesJloBeUeCTBO Ha MPOTSHKEHUW CBOEro AJUTEJNbHOr0 Pa3BUTUsS BbIpaboTaso Ta-
KUe CpeJCTBa, OJHO U3 KOTOPBIX BOLLJIO B HAyKy U roCyZapCTBEHHYIO NPAKTUKY IOJ Ha-
3BaHUEM 2ocydapcmeeHHoe npuHydxcdeHue. Ecin rpaxaHcKoe 0611ecTBO 00beIUHSAET JII0-
Jlell CJI0’KHBIM TNepenyieTeHUeM CBOOO/JHO peasn3yeMbIX YaCTHbIX UHTEPECOB, TO rocyAap-
CTBO ’Ke, KaK 0COOBbIH, ClelUaJbHO CKOHCTPYHMPOBAHHBIA JJI1 3TOW L|eJIM MeXaHU3M, —
npUHyKAeHueM [6, c. 250].

['1aBHOe ero npesHa3HauyeHUe He CO3/JaBaTh yCJA0BUS Ha J03BOJIEHHOE IPUHYXK/e-
HUE CUJIbHOTO Ha/| CJ1abbIM, a ObITh OJJTHUM M3 UHCTPYMEHTOB peasii3alUy [paBa B paMKax
MeXAYHapoAHbIX A0T0BOPOB. [l0aTOMy NpobaeMa NpUHYKIEHUSI TOCYAAPCTB K UCIOJIHE-
HUIO HOPM MEX/IyHapOJHOr0 NpaBa sBJsAeTCcs HanboJiee OCTPbIM U TPeOYIOIIUM BbIPabOT-
KU MeXaHHW3MOB ero peajiu3alii.

[lo cBOEeMy cofilepKaHUIO ITOT TEPMUH, TaK UJIU MHAYe, OJIMLIETBOPSET HaCUIUe, KO-
TOpPOE Y B [peBHHE BPEMEHA, U B HACTOsIlIlee BpeMs pacCMaTPUBAETCs KaK OJHO U3 OCHOB-
HbIX CPE/ICTB JJOCTUXKEHHUS TOCTABJIEHHBIX FOCY/1apCTBOM LieJiei.

Y4eHbIMM T'yMaHUTApPHBIX OTpacjeil 3HaHUM Npob6JsieMe U3yYeHUsl CYLHOCTH HacCH-
JIUSI U ero poJiu B FOCYJapCTBEHHOM CTPOUTEILCTBE BCETZA YE/I0Ch U YA es1eTCsl BHU-
MaHMUe, YTO IPUBEJIO, B KOHEYHOM MTOTe, K B3aMMOMCKJ/IIOYAOIUM CYyXJEeHHUAM O ero Cyl-
HOCTU W NpeJiHa3HAYeHUHU. AHA/U3 ClelHaJbHON JIMTepaTypbl YOeAUTEJSbHO NOJATBEpP-
»KJlaeT AaHHbIM BbIBOJ. Tak oJjHa rpyma y4yeHbIX paccMaTpuBaeT GpeHOMEH HACU/IUSA KaK
OJIHO M3 BbICOK03()PEKTUBHBIX CPECTB JOCTHKEHUS MOCTABJIEHHBIX 1ieJiel, Apyrue — BU-
JISIT B HEM CPEJICTBO aHTUT'YMaHHOCTHU U JIECTPYKTHUBHOCTH.

Ocob6y10 OCTPOTy [aHHOI'0 BOMpOcCa MpPHUJAeT TaKoe 0OCTOSTeNbCTBO, KOr/Ja rocCy-
ZlapCTBO B OCHOBHOM CBOEM 3aKOHe 3aKpelJiseT, YTO OHO CTPOUT IpaBOBOe rocyZapCTBO.
[IpaBoMepHa /11 caMa MOCTaHOBKA BOMpPOCAa O COYETAHUU TOCyJapCTBEHHOTO MPUHYX/e-
HUS B paMKax IpaBOBOro rocyzapcraa’?

Hacuniue, kak kpaliHee cpeJCTBO NMPUHYXAeHUs [1, c. 25; 16, c. 41], npuMeHsieTCsl
He paJiu caMoro cebs, a Bcerja npecjie/yeT KOHKpeTHYI0 1ieJb. [IpeacTaBisieTcs, 4To B oc-
HOBe MNPUHYXJEHUS LEeHTpPaJbHbIM 3BEHOM, OINpeJesAlUM MocaeAyluide AeUCTBUSA
cybbeKkTa ynpaBJjeHus (FoCyAapcTBa), BBICTYNAET LesenoJsaradue. [locienHee BK/IOYaeT
B ce6s1 0CO3HAHHEe CBOUX NOTPeOHOCTEN U MOTUBOB, YTO U BeJleT B KOHEYHOM UTOre K I0-
CTaHOBKe LeJIH.

Eciu noj 3TUM yriioM 3peHus] pacCMaTPUBATh CO3/IaBIIYIOCS KPU3UCHYI0 MEXy-
HapO/HYI0 O0GCTAaHOBKY, CBSI3aHHYIO C COOBITUSIMM Ha YKpauHe, TO CjeJlyeT yKa3aTb Ha
npecieayemble 1eau Poccuelt u CIIA, Bkiatoyas ctpaHsl, Bxogsauue B 6ok HATO, koTo-
pble SABJISIOTCS AHaMeTPaJbHO NPOTHBOINOJIOXHBIMHU.

Ycramu IlpesusenTta Poccuiickoit ®Pefepannu 6Obl0 3asBJAEHO, YTO POCCHUUCKHE
BOMCKa «cpaxarTcs 3a Poccuio, 3a MUPHY10 KU3Hb 1A rpaxjaH Jlonbacca, 3a feHauudu-
KalMio U JeMUJIUTapu3aluio YKkpauHbl» [14]. JanbHelass KOHKpeTU3aLUs LeJu NPUHY-
KJeHus B ¢opMe crelMaJbHOW BOEHHOMW omnepauuu Ha /loHb6acce 6blja 03By4eHa B Bbl-

119



Teopuda rocysapcrsa U npaBa

crymienuu [lpesugenTta Poccuun 9 mas 2022 roza, rjie oH ckasas: «B fekabpe npouioro
roJia Mbl IpPe/JIOKUIM 3aKJIOUYUTh JOTOBOP O rapaHTUsAX 6e30nacHOCTH. Poccus npu3biBa-
Jla 3anaj K 4eCTHOMY JAMaJOry, K MOUMCKY pa3yMHbIX, KOMIIPOMUCCHBIX pelIeHUH, K YUETY
VHTepecoB Apyr Apyra. Bce HanpacHo. Ctpanbl HATO He 3axoTesiM HAc ycjablllaTh, a 3TO
3HAUUT, YTO HA CaMOM /Jiesie Y HUX ObLJIM COBEPIIEHHO Jipyrye MmaaHbl. U Mbl 3TO BUJEH.
B oTKpbITY!O 11J1a TOATOTOBKA K 0Yepe/IHOM KapaTeJibHOM onepanuu Ha /lonbacce, kK BTopKe-
HUIO Ha HalllM UICTOPUYeCcKUe 3eMJIH, BKto4yas Kpbeim» [3].

[IpesaugeHT YkpauHsl, BoicTynas B ¢peBpasie 2022 roga Ha MIOHXeHCKON KOHpepeH-
[IMY 110 6e30MaCHOCTH, IPSAMO 3asABWJI, YTO B C/Iyyae OTKa3a YKpauHe OT BCTYIJIEHUS B 6JIOK
HATO, oHa roToBa NpUCTYIIUTh K CO34aHUI0 ALepHOT0 opyxud. CieayeT yYUTbIBATh U Ta-
Kue GaKTOpbl KaKk 00CTpeJl TepPUTOPUM HAPOAHBIX pecny6JiuK JloHbacca Ha NPOTSKEHUU
BOCbMH JIET, IPUTECHEHME PYCCKOIr'0 HAaCeJIeHUs U 3allpeT PYCCKOro I3bIKa Ha ee TeppUTO-
pyM, HaMaJKU Ha YKParWHCKYI0 NPaBOCJaBHYIO LIePKOBb M NOMNBITKU €e pacKoJa IpU Co3-
Jlanuu [IpaBociaBHOM LiepKBU YKpauHbl, HAcaXKJeHre U BO3BeJUYUBaHUEe HEOHALUCTCKUX
JIBIDKEHU, OpraHy3alUi U MOJWTUYECKHUX MapTUM, pa3pylieHMe MHOTOYMUC/IEeHHBIX Ma-
MATHHUKOB coJijlaTaM U odpunepaM CoBeTCKOW ApMHUH, OCBOOOX/JAaBIINX YKpPAauHY B ro/bl
Benukoit OTeyecTBEHHOW BOWHBI OT HEMELKO-DAIIMCTCKUX 3aXBAaTYMKOB, IIJIAaHUPOBaHUE
PYKOBOACTBOM YKpauHbl coBMecTHO ¢ CIIA, Tak Ha3pIBaeMbIX HacTynaTeJbHbIX BOEHHbIX
onepauui 06’beJUHeHHbIX cuJ B MapTe 2022 roga Ha [lon6acc u Kpbim.

N310xeHHbIE B 0606111eHHOM BU/ie GaKThbl U CPOPMUPOBAIM UTOTOBYIO LieJib A1 Poc-
CHM — IIPOBECTH HA TEPPUTOPUM YKpaAHHBI ClIeLIHaIbHYI0 BOMCKOBYIO OllepaLMIoO M0 MPUHYX-
JIEHUI0 ee PyKOBO/ICTBA K MIPOBEJIEHUIO IeMUIUTAPU3ALMU U ieHalMPUKALUU CTPAHBI.

JleuTMoTHBOM pedelt npe3ugeHTa CoeguHeHHbIx lllTaToB AMepuku />ko balgeHa,
KOTOpble aKKyMYJIMPYIOT LieJIEBYI0 YCTAaHOBKY N0 MOBOAY KOHQJMKTA BOKPYT YKpauHBI,
CBOZAATCA K TOMY, YTO «OH BaxkHee BTOpOoW MHPOBOW, HO CONOCTAaBMMBIM 10 BaXXHOCTHU
c [lepBoil MUPOBOM M C aMePUKAHCKON TPaKJaHCKOW BOMHAMM», UYTO «JIE€TKO He OyJeT»,
«JlellieBO He BBIWJAET», «3TO HAZ0JIr0», OAHAKO «lleHa TOTO CTOUT» B KOHe4yHOM uTOre
AMepuKa Ha BOiHe - M TBep/10 HaMepeHa ee BbIMrpaTh [2].

Jlupepsl ctpan EBpocotosa, cTpeMsick 3aBoeBaThb J10s/IbHOCTD CIIIA, feiicTBys B yiiep6
CBOMM HallMOHaJIbHbIM HWHTEpecaM, BbICKA3bIBalOT MPOTHO3bI, NIpeTeH3UH, TpeboBaHUS,
KOTOpbI€ HACTOJIbKO GeCNOYBEHHbIE, YTO MOMET CJI0XKUTbCS BIleYaTJIEHHUE, YTO PAKEThI
HATO yxe exxeIJHEBHO HAHOCST yJaphbl 0 BOEHHbIM 00'beKTaM Poccuy, a TaHKU AJibsiHCA
CTOAT B KaKUX-TO CYATAHHBIX KHUJIOMeTpax OT MOCKBBI, YTO BOeHHbIH pa3rpoM Poccuu -
Jiesio 6Kamux AHel. [Ipu aToMm pasrpom Poccuu HEOTBpPATUM /10 TaKOM CTeNeHH, YTO
y2Ke MOXKHO CMeJI0 HAYUHAThb JEeJUTh «UIKYPY PYCCKOTO MeiBE/sI».

Amepuka u ctpanbl HATO cBou 3asiBJieHUs] MOAKPENJISAIOT KOHKPETHBIMHU JIEHUCT-
BUSIMH, @ UMEHHO NOCTaBKaMM TSXKeJIOTO BOOPYKeHHUS YKpauHe, ydacTHUEM B pa3paboTke
HaCTynaTeJbHbIX U 000POHUTEJbHBIX ONepaliii IPOTUB POCCUNCKUX BOMCK U BOOPY>KeEH-
HbIX cuJ JloHenikoil U JlyraHCKOW HapOJHBbIX pecnyOJ/IMK, PpOBeJjeHHeM BOEHHBIX YYeHUU
Yy POCCUMCKMUX TPaHMUI, pacClIMpeHUEM CTPaH-YYaCTHUKOB ajibsHCA Y€M MOBBIIIAKT CTe-
IeHb pa3pacTaHusi KOHPJIUKTA, KOTOPbIM MOXET MepepacTy B s/peHyl0 BOHHY. AMepHUKa
u 6s10k HATO He CKpbIBAalOT KOHEUHBIX CBOUX LieJlell — 3KOHOMUUYECKH 0CJabUTh U 0bec-
KpoBUTH Pocculickyto @efepanuio, a B KOHEYHOM UTOTE ee YHUUTOXKUTh. B aMeprKkaHCKoOU
BOEHHOM JOKTpHUHe Poccusd siB/sieTCs IJIaBHOM yrpo30i ee HalJMOHAJIbHOM 6€30MacHOCTH.
Bompoc: B u3/10’)keHHbIX YC/I0BUSIX Poccus MMesia IpaBo Ha JIETMTUMHOE NPUHYXKJEeHHE TO-
ro rocyapcTBa, KOTOpOoe NpsMO yrpoKaeT ee HallMOHAJbHBbIM UHTEpecaM U HallMOHaJlb-
HOM 6€30MacHOCTU?
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OCHOBHAA Yacmb: /1e2a/1bHOCMb NPUHYJCIeHUe 8 desimeibHOCmU rocyAapcTBa.
ABTOpBI, IOCBATUBILNE CBOU TPYAbl UCCAELOBAHUIO JIETaJIbHOCTH NPUHYXK/JEHHUH, YTBEp-
KJAI0T, YTO «TOCYyZlapCTBEHHO-NIPABOBOE NMPUHYK/AEHHUE OCYILeCTBJSAETCHA roCyAapCTBEH-
HbIMM OpraHaMM W UX JOJDKHOCTHBIMM JiMnaMu» [12]. Tosbko rocyziapcTBeHHasi BJacTh
B JIMLie ee OCy/JapCTBEHHbIX OPraHOB MOXeT, KaK KpalHsAs Mepa, NpuberaTh K NpMMeHe-
HUIO JIeTaJIbHOTO MPUHYXJEHUs JPyTroro rocyjlapcTsa, COBepLIapIlero NpoTUBONpaBHbIE
JlesdaHus. U 31ecp BO3HMKaeT HelpocTas MpobJseMa, KOTopasi BbI3blBaeT HeOJHO3HAUYHbIe
CYKJileHUsl: HACKOJIbKO OyyT JeHCTBUSA roCyiapCTBa, IPUMEHHUBIIEr0 IPUHYK/eHHUE B OT-
HOULIEHUH JPyroro rocyapcTBa 3a COBeplleHHble NoC/JeJHUM N0L00HBIX JeCTBUH, OyAyT
IIpaBOMEPHBIMU?

[IpuMeHUTeNIbHO K COOBITUAM CETrOJHAIIHEro JHA HAaCKOJIbKO NPaBOMEPHbI JeMUCT-
BUA Poccru no npoBeieHUIO ClieliMaJIbHOW BOEHHOM onepanMu Ha YkpauHe? [IpejcraBis-
eTCs, YTO OTBEThI Ha [10CTaBJI€HHbIe BONPOCHI HA/L0 UCKATh B aHAJIU3e KaK TeOPeTUYECKHUX,
TaK 1 HOpMaTUBHBIX HCTOYHUKOB.

Ecnu ucxoauTh U3 o6Lield Teopuu MpaBa, TO NPUHYXK/JeHUe XapaKTepru3yeTcs He-
©/1aronpUATHBIMU /14 JleJIMHKBeHTa (IpaBOHApyIINUTe 1) N0CAe/,CTBUSIMH, BbITEKAIOLU-
MU U3 COBEPLIEHHOTO MpaBOHAapyIlleHUs U NpUMeHEeHUEeM OTBETHBIX Mep JpPyTrMMU CyO'b-
eKTaMH Ipasa. [Ipy TakoM nojxozie MOXXHO YTBEPXkAATh, YTO TOCYyAAPCTBEHHOE NPUHYX-
JleHre BBICTYIIaeT [PaBOBbIM IOC/AEeCTBUEM peasu3alii HOpM. B yacTHOCTH, peub uzet
0 HOpMax MeX/yHapO/JHOTO IpaBa.

CnenyeT OroBOpUTBLCS, YTO B JJOKTPUHE MEXAYHApOJHOIrO NpaBa [0 HACTOSIILEro
BpeEMEHHM OCNapHUBaeTCs caMa BO3MOXXHOCTb MEXAYHapOJHO-NIPAaBOBOIO NPUHYXKAEHUS.
Ero cTOpoHHMKH I0JIaraloT, YTO HEBO3MOXHO HHUKAaKOe NpPUHYXKJeHHe B OTHOIUEHHUH Io-
cypapctB (I'. Humaiiep). OgHako Takoil moAxoJ, oTBepraeTcs kak poccuiickumu (A.M. Ta-
ganaes, N.HM. Jlykamyk), Tak 1 3apy6exxubiMu (k. KyHi) ucciegoatensimu. C ydyeToM,
YTO CerofiHs CylLleCTBYeT peajibHasl yrpo3a NoJHoMacliTabHoro koHdurkra Mexay HATO,
CLIA u Poccueln, B TOM 4UCJIe ¥ C IPUMEHEHUEM OPYKUS MaCCOBOTO YHUUTOXKEHUS, 3Ha4e-
HHAE WHCTUTYTA NPUHYKAEHHUSA BO3pPACTAeT B pa3pelieHUH MeXJyHapOJHbIX KPU3HUCHBIX
cuTyauui. TakuM 06pa3oM, COBpeMeHHOe MeX/[yHapoJHoe MpaBO He TOJIbKO NpU3HaeT
HeoOX0JMMOCTb MHCTUTYTA IPUHYK/JEHUSA B MeX/IyHapOAHbIX OTHOLIEHUAX, HO U HYX/a-
€TCA B HEM.

CerofiHa MUp KakK HUKOIZa XpyIoK, OH 6ajiaHCcUMpyeT Ha Jie3BUU HoXa. «Ilepen ye-
JIOBEYeCTBOM CTOUT TpyJHeHlasa 3aZa4ya — GOpMHUpOBaHHE HOBOIO MHUPOBOrO MOpPsAAKa.
OH foJypKeH oTpaXaTb WJeasbl MUpa U CIpaBeJJIMBOCTH, OCHOBAHHBIM Ha IIMPOKOM CO-
TPYAHUYECTBE FOCYAAPCTB U yUeTe UX UHTepecoB» [7, c. 165]. B cioxuBmuxcs ycioBusax
MHCTUTYT FOCYAapCTBEHHOI'0 NIPUHYXAEHUSA ABJAETCS TeM UHCTPYMEHTOM, KOTOPBIH I10-
3BOJISIET pellaTh CJI0XKHble KPU3UCHbIE CUTYALlMU B MeXAYHapoJHbIX OTHOLIeHUAX. OfHa-
KO BMeCTe C 0CO3HAaHHON HEe06X0MMOCTBIO UCI0JIb30BaHUs JAHHOTO UHCTUTYTAa Ba)KHA ero
JleTa/lbHas NpaBoBasl perjaMeHTalys U TeopeThdecKkoe 060CHOBaHMe, YTO MO3BOJIUT Ipe-
JIOTBPATUTb 3/1I0yNOTpPebJieHUs] IPUHYXKAEHUEM CO CTOPOHbI FOCY[ApPCTB, UCKIIOYUT MeX-
JlYHapO/JHbIY NMPOM3BOJI U HECTAOU/IBHOCTD. [loToMy aBTOp pasfenseT MHeHUe C.B. YepHu-
YeHKO O TOM, YTO «BPSJ, JIU MOXKHO OOHapY>XUTb KaKyl0-JIM00 pa3HOBU/HOCTb NPUMeEHEHUS
CUJIbI B MEXTIOCY/JlapCTBEHHBIX OTHOILEHHUAX, KOTOpas Obl BbIXOAMWJIA 32 IpeJiesibl MeXAy-
HapojHoro npasa» [17, c. 221].

AHanu3 nocjeJHUX Hay4YHbIX MyOJUKALMU 0 JaHHOW NMpo6JieMaTHUKe MOKa3bIBaEeT,
4TO 3apyOexkHble yYyeHble U MIPAKTUKHA He OCTAIOTCS PaBHOAYLIHBIMHU K CJI0KUBLIENCS CHU-
Tyal M1 BOKPYT YKpauHsbl. K nprumMepy, rpymnmna cep6ckux npodeccopos U I0pUCTOB 0603Ha-
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YaJIu CBOM MO/AX0J MOCTAaHOBKOW Bompoca: Hapyluu/a Ju Poccusi MexxyHapoJHOe MpaBo,
HauyaB CHelya/bHy0 BOEHHYIO ONepalMIo Ha YKpauHe U NpHUIllJa K BBIBOAY, YTO «IIOBeJe-
HUEe KMeBCKOM XYHTHI Jlasio npaBo JloHenky v JlyraHcky oTzaenuTbcsd, a Poccun BMemaTbes
B KOHGIUKT» [13]. CiiejoBaTe/IbHO, OHM MPHU3HAIOT MOJIHYIO paBoTy Poccuu B mpoBeje-
HUU YKa3aHHOU onepauuu. Cpasy BO3HUKAeT BOINPOCY, a He BCTyNaeT JIU TaKOW BbI-
BoJ ¢ YcrtaBoM OOH B npoTtuBopeure? B 4acTHOCTH, peub UJEeT 0 cTaTbe 51, KoTopas cTpo-
ro OrpaHWYMBaeT OCHOBaHMWe MPUHYXK/JEeHUS, JOMYyCKas ero TOJbKO B Ka4eCTBe Mephbl KakK
OTBET Ha MeX/yHapOoJHOe NPOTUBOMPABHOE esIHUE.

M3BecTHO, YTO B MEXAYHApPOAHOM NpaBe HET HAJrOCyAAapCTBEHHOr0 OpraHa, KOTo-
pbli MoOr Obl MPUHYXJATb CyBepeHHble roCyZlapCTBa K COOJIIOJ€HHUI0O MPaBOBBIX HOPM.
CiienoBaTesIbHO, CPECTBO TAKOTO NPUHYXKAEHUS HAX0JUTCS B pyKax CaMHUX rOCyJapCTB.

Ecsiu nucxoauTth U3 ykazaHHou ctaTbd YctaBa OOH, To oHa npeaycMaTpuBaeT Takue
bopMbl NPUHYKJEHUS KaK UHAMBU/IyaJbHY0 CAMOOOOPOHY B BU/Jie CAHKIIMHM WU KOJIJIEK-
THBHYIO B BU/Jle KOHTpMeD. Bce vHbIe CHUI0OBbIE [IENCTBUS FOCYAAPCTBA B OTHOIIEHUHU APY-
roro pacL,eHMBaKTCA KaK HellpaBOMEpHHBIe.

BmecTe c TeM, 3a nocjiejHUE TO/ibl B TEOPUU MEXKAYHAPOAHOTO MpaBa 060CHOBBIBA-
eTCsl OTHOCHUTEJbHO HOBBIM MO/IX0/, AAIOIIMI OCHOBaHUE MOJIaraTh, YTO B UCKJIIOUUTE/b-
HBIX CJIy4asix FoCyZlapCTBO, KaK CyO'beKT MeXAYHAapOJHOTO MpaBa, MOXKET U J0JDKEH MpPHU-
MEHUTb NPUHYXK/JEHUE B OTHOIIEHUHU JPYyroro rocylapcTBa, KOTOpPOe MocsiraeT Ha ero cy-
BEpPEHUTET U HallMOHAJIbHYIO0 6€30MacCHOCTb.

ABTOpBI IOJIAralOT, YTO HA NPOTAXKEHUU BOCbMU JieT, HauMHasA ¢ 2014 roaa, cioxu-
JIaCh UCKJIIOUMTEJIbHO Hepa3pelrmas CUTyalys, KoTAa yJaJuTh OTHOLIEHUS C YKpauHoOU
MUPHBIM IIyTeM CTaJI0 HEBO3MOXXHBIM, KOT/la T€HOLIU/L PYCCKOA3bIYHOW YaCcTH HaceJIeHUs
JOCTHUT amoresi U Korga CTajJo O4eBUIHBIM, YTO ee HamnageHue Ha JIHP u JIHP, a B gajb-
HelieM U Ha KpbIM JJo/KHO 6bLIO HauyaTbCs B GJIbKalliee BpeMsi, YTO U OblIO MO3/JHee
NOATBEPXK/IEHO COOTBETCTBYIOUIMMHY NIPpUKa3aMU KoMaHoBaHUeM BoopyxeHHbix Cui Yk-
paunbl. C/ieJlyeT TakKe yYUThIBaTh, YTO BoeHHas MamrMHa HATO npakTU4ecKH BIVIOTHYIO
NOACTyNuIa K rpaHuniaM Poccuu. ««Ecu aTa uHdpacTpykTypa 6yAeT ABUTaThCsA AaJble,
ecsu pakeTHble KoMIiekcbl CIIA u HATO noaBaTca Ha YKpauHe, TO UX NOJJIeTHOE BpeMs
J1o MockBbI cokpaTUTCs A0 7-10 MUHYT, a IpU pa3MeleHUY TUIEP3BYKOBOr0 OPYXKHUS — [10
nsTH. J[Jist Hac 3To cepbe3HENIINN BbI30B — BbI3OB Halllel 6e30macHocTy» [15].

CkJsagpiBarolidecss o6CTOSAATE/IbCTBA TPebOBa/d OT PYKOBOJCTBA CTPaHbl peELIU-
TeJIbHbIX U He3aMeJJINTeJbHbIX JIeMCTBUU. B CBSI3U ¢ 3TUM Ha OCHOBaHMHM CT. 51 YcTaBa
OOH c cankuuu CoBeta ®egepanuu Poccuu v Bo ucnosiHeHUe paTuduiiipoBaHHbIX Pene-
pasibHbIM cobpaHueM (22.02.2022 r.) 1oroBOpOB 0 ApPYk6e U B3auMonomouiy ¢ JJoHenkou
HapoJHOU pecny6nKoH U JIyraHCKOW HapoAHOW pecnyOJUKOUN O6bIJI0 MPUHSTO MOJUTHYE-
CKUMM PYKOBOJCTBOM CTpPaHbl pellleHHe O MPOBEeJEHUU ClelMalbHOW BOEHHOU olepanuu
Ha TeppuTopuu YKpauHnsl. [IpeausieHT Poccuu B.B. [lyTun 24 deBpansa 2022 roga B cBoeM
obpallleH’H K HapoAy 060CHOBAJI IPUHSATOE pellleHHUe.

Bblia Ha3BaHa LieJib CelUMaJbHOW BOEHHOW Omepalyu — 3allluTa JII/JeH, KOTopble
Ha NPOTSXKEHUH BOCbMU JIeT MO BePralTcd U3/eBaTeJlbCTBaM, FTeHOLUY CO CTOPOHBI KH-
€BCKOTO peXXuMa, IpeJaTh Cyy TeX, KTO COBEPIIMJ MHOTOUYMC/IEeHHbIe KPOBaBble MPECTY-
IJIEHUsI MPOTUB MHUPHBIX XKUTeEJIeH, B TOM 4uc/ie rpaxjaH Poccuiickoit ®egepanuu, npo-
BeJleHUe JleMUJIMTapyU3aluu U JleHauudukauuu YKpauHbl. [locTOSSHHBIN NpeAcTaBUTE b
P® npu OOH B. He6eH3s Ha akcTpeHHOM 3acefanuu CoBeta 6e3onacHocty OOH o cutya-
UM Ha YKpauHe 3aaBuUJ: «Mbl He MPOU3BOJAMUM arpeccui0 NpOTHUB YKPAaWHCKOr0 Hapo/a,
a BBICTyIlaeM NNPOTUB XyHThI, KOTOpas 3axBaTUJia BJacTh B Kuese».

122



Theory of State and Law

BnosiHe okugaeMo, YTO TaK Ha3bIBaeMbIl KOJIJIEKTUBHBIN 3amna/, B JIUIE ero noJju-
THUKOB, F'OCYJapCTBEHHBIX JledTeslel, UcclefoBaTesled MeX/AyHapoJHOro npaBa nojBepr-
JIU 0)KeCTOYEHHOU KPUTHUKEe PYKOBOJCTBO Poccuu 3a MpUHATOE pelleHue, OTPULLasi B CBO-
UX apryMeHTax o4yeBHJHOe. YTOObl MOKa3aTh TOHAJbHOCTb BbICKA3bIBaHUH, B MOpsJKe
WJTIOCTPALAH, IPOLUTUPYEM OT/esibHble U3 HUX. Tak, 'eHepanbHbiM cekpeTapb OOH AH-
ToHUy ['yTeppulll 0TKasa/icsl cUMTATh cOObITHE B JloHOacce reHOUU0M. EMy BTOPUT KaHII-
Jiep 'epmanuu Onad llTosbl, Ha3BaB 3asBeHUe [Ipe3usieHTa Poccuu «CMeXOTBOPHBIMY.
MexxayHapo/iHasi accouualusi UccaefoBaTeseld reHOoly/ia, ONpaBAbIBasi JAeHWCTBUE KHUEB-
CKOM XyHTBI MMPOTUB PYCCKOTO Hapo/a, 3asiBuJa 4TO «[lyTUH JI0)KHO NMpUCBavWBaeT U JKC-
IJIyaTUpPYeT TEPMUH FeHOL U/, /11 OTIPaBJaHUs BTOPXKEHHUS B CYBEPEHHOE IOCyapCTBOY.

UccnepoBatenn ucropuu BTOpoll MUpPOBOM BOMHBI eHOLM/JA MU HalM3Ma B CBOEM
ony6JIMKOBAaHHOM 3asIBJIEHUU YKa3a/IM HA HEKOPPEKTHOCTb PUTOPUKH O HallM3Me W Ha3Ba/lu
JfeictBua B.IlyTMHa «UMHUYHBIM 3JI0yNOTpPe6JeHUEM» TEPMHUHOM «T€HOLM[», MaMsTbIO
0 Bropo¥ MupoBo# BoiiHe U 0 X0JIOKOCTe, IPU3BAHHBIM [IPUPABHATH YKpPaWHY K HALIUCTCKO-
My peXHMMy U onpaBjaTh arpeccuto Poccuu B eé aapec [10]. [logo6Hble yTBep:xKaAeHUs PuIo-
codoB, MOJIUTOJIOTOB, UCTOPUKOB 3anazia MOXXHO [IUTUPOBATH [0 6eCKOHEYHOCTH. OZJHAKO BCe
VX YTBEPXKJEeHUSI CBOASATCS K OHOMY — JUCKPEIUTHPOBATh B IJla3ax MUPOBOr0 COOOIECTBA
JlelicTBHe pyKoBo/icTBa Poccruu o AeMuMTapu3anyu U ieHanupuKauuu YKpauHbl.

OyeBH/HO, YTO BUHOBHHUKAaMU Npoucxozsuiero B neHtpe EBponsl aBiswTca CLIIA
1 HATO. OHu yxe TpuALaTh JieT IPOTUBOAEHUCTBYIOT POCCMU M paclIMpsAIOT a/IbSIHC K e€e rpa-
HUIIAM, yrpoXkasi ee 6e30MacHOCTU. B cKJIaAbIBAIOIIMXCA KPUTHUYECKUX YCIOBUSAX J1€MCTBUS
Poccuu o npoBeieHUIO ClieliMaJIbHOM BOEHHOU Ollepaliiy Ha YKparHe He BbIXOJAT 32 paMKH
HOPM MeXYHapOAHOrO0 NpaBa, 4YTO N03BOJISET YTBEPKAATh O JIEFTMTUMHOM NPUHYKJEHUH.

B TeopeTuyeckux UCTOUYHHKAX 10 MEX/AYHAPOJHOMY NIPaBY YTBEPKAAETCS, UTO O/
HUM U3 NPOSIBJIEHUH NMPUHYXKJEHUs SBJseTcs cuia [8], Kak «CoCOGHOCTh OAHOI0 Cy6b-
eKTa MeX/JyHapo/JHOTO NpaBa BJUATb Ha MOBEeJEHUE APYroro B KeJaeMoM JJis cebs Ha-
npasseHuun» [5, ¢. 39]. Eciu ucxouTh U3 npuBeAEHHbIX NOJ0XKEHUN JIOTUYHO OCTAaBUTD
BOINPOC: COTJIACyeTCs JIM IPUMEeHEHHN e IPUHYK/AEHUS BIJIOTh 10 UCI0JIb30BaHUA BOEHHOU
CUJIBI €O CT. 2 nyHKTa 4 YcraBa OOH, 3akpenidmonied NpUHIUI, COIJIACHO KOTOPOMY «BCe
Unenbl Opranusauuu O6beavHeHHbIX Hanuil BO3Jep:KMBAKOTCA B UX MeEXJYHapOJHbIX
OTHOILIEHUAX OT YrPO3bl CUJION WJIM ee IPUMEHEHUs KaK NIPOTUB TepPUTOpPUAJIBLHOMN He-
NPUKOCHOBEHHOCTH WJIM MOJIMTHYECKON HE3aBHCUMOCTH JIDOOT0 rocyJapCcTBa, TaK U Ka-
KHUM-JIM60 APYTUM 00pa3oM, HecoBMeCTUMBIM ¢ Llessimu O6'beiuHeHHbIX Hanuii».

B uccnegoBaTesbckux paboTax, NOCBALIEHHbIX JAHHOU MpobJyieMe YTBEPKAAeTcs,
4YTO «I0J10KeHUs 1. 4 cT. 2 YcraBa OOH pacnpocTpaHseTcsa TONBKO Ha T.H. «IIepBAYHBIEY,
peryJiiTUBHble OTHOLIEHUS], TO €CTh ONpeJjessiolide O6LUN MOPSAJ0K OCYLIeCTBJIEHUS
MEeXAYHapOoAHbIX OTHOLIeHUH. [I[puMeHeHUe e NPUHYXKJEHUS MpejCTaBJsseT COb6OU
«BTOPUYHOE», OXpaHUTEJNbHOE MPAaBOOTHOIIEHME, ABJSAOLIEeCs CJeJCTBUEM IpeJlIecT-
BYIOLIEr0 MPaBOOTHOLIEHUs, IOPOAUBIIee NPOTUBOINIpaBHOe JAessHue» [8, c. 19]. Hayany
TaKOW TPaKTOBKHU nosioxkusaa Komuccus mexzayHapoaHoro npaBa OOH mpu paspaboTke
IPOEKTOB CTaTel 06 OTBETCTBEHHOCTH rOCY/JapCTB, 32 MEXAYHapO/JHO-IPaBOBbIE JesIHUSI.
B koMmMeHTapuu (1. 40) 6bLJI0 JaHO MOSICHEHUE, YTO HOPMbI 06 OTBETCTBEHHOCTHU U MpPHU-
HYX/JJ€HUH «... MO’)KHO Ha3BaTbh «BTOPUYHBIMU», IOCKOJbKY 3TH HOPMbI UMEIOT 1eJIbI0 OI-
peZle/luTh MpaBOBble NOC/AEACTBUSI HEBBINOJHEHUS 0053aTeNbCTB, MPeAYyCMOTPEHHBIX
«IEPBUYHBIMU» HOpMaMHU [4, c. 196-197]. KoMuccusa nocuuTasa TaKoe pasrpaHUYeHHe
Heo6X0JUMBbIM, AJIS1 TOTO, YTOObI B MOJTHOW Mepe MpOoaHaJU3UupPOBaTh CYyTh MEX/yHapO/-
HOTO NPUHYX/,eHNUS U OTBETCTBEHHOCTH rOCyZapCTB.
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Eciy cTporo ucxoauTh M3 NpUBeJEHHBIX N0J0XKeHUH, To Poccuiickasa Penepanus,
NpUMeHss CUJY, IPUHYXK/JEeHHe He Hapyllaja «IepBUYHbIX» OTHOIIEHUW, KOTOpble 3a-
npeieHsl . 4 cT. 2 YcraBa OOH, a felicTBoBaszia B paMKaX « BTOPUYHBIX» OXPaHUTEbHbIX
IPaBOOTHOLUIEHUH, TaK KaK UMeJI0O MeCTO CO CTOPOHBI YKpPaWHbl HapyLIeHUs yCTAHOBJIEH-
HOTO MHUpOBOro npasomnopsifika. bosiee Toro, Poccua ucxoauna us Tpe6oBaHui cTaTed 3
u 4 noroBopoB «O Apyxbe, COTpyAHUYECTBE U B3aHMONOMOILN» paTUPUIIMPOBAaHHBIX ['0-
cymapcTBeHHOM Jlymoit (22.02.2022 r.), KOTOpble 3aKPENJISAIT NPUBEPKEHHOCTb Ha KOJI-
JIEKTUBHYIO CAaMOOOOPOHY, YTO He NPOTUBOpPeYUT cTaTbu 51 YcraBa OOH.

3akinoueHue. Kak nokasbiBaeT UCTOPUS 4YeJ0BEYECKOW LUBUJIM3ALUU UJET IO-
CTOSIHHBIHM NpOLiecc 3BOJIIMHA GOPM U MeTOI0B NpUHYxAeHNd. XX] BeK He HCK/IYeHHUe,
60 BO3HUKAWILKE NPOTUBOPEYHUs MeX/y CTpaHaMM pa3pellarTcsd OTHIO/Jb He LIUBUJIU-
30BaHHBIMHU cpeAcTBaMu. CylHOCTb JAHHOM NMpOoGJeMbl UCCIeAyeTcs Yyepe3 KaTeropuio
«IPUHYXAEHUE», YTO 00YCJI0BJIEHO BO3HUKAWIIUMU B CUJIY Pa3JUYHBbIX MPUYHUH PErvo-
HaJIbHBIX U IJ100a/IbHBIX KOHQJIUKTOB M0/ JIO3YHIaMU, HalpuMep, obpeTeHUs CyBepeHHU-
TeTa WM caMoollpe/ieJleHUs HApOoJAOB M Halui. HeM3sMeHHO Takue Npouecchl CONPOBOX-
JIaI0TCA BOOPY>KeHHbIMU KOHQJIUKTAMHU, IPaXKJaHCKUMU BOMHAMU.

B cusy Toro, yto reremoH B Jinne CIIA, He roTOB 106pOBOJILHO CZIaTh CBOU r'eOlo-
JINTUYECKUe U Te03KOHOMHUYEeCKHe NO3ULMH, I03TOMY 06'beM roCyJapCTBEHHOI'0 HaCUJ/IUS
B OJIMbKallIMe roJbl 6yeT HapacTaTb. Kak oTBeTHas peakuus, Tak WM WHave, TOCYJapCT-
Ba OyAyT nmpuberaTb K NPUHYXAEHUIO B MEXIOCyJapCTBEHHbIX OTHOIIEeHUSAX. UMeHHO 1o-
3TOMY TpPYyZHeUlIerd TeopeTUIYEeCKOHU 3ajadyell CTAHOBUTCA OTBET HA BOIMPOC MOXKHO JIA UC-
[10/1b30BaTh IPUHYXK/EHHUE BO UM OJIarux Liesieid, FOJAUTCSA JIM OHO B KaueCTBe HHCTPYMEHTa
60pBOBI CO 3J10M. B cu/1y 3TOro He06X0JMMbI TEOPETHUYECKUE HCC/Iel0BaHUs U KOHKPETHbIEe
npe/JI0’KeHHs 110 COBEPILEHCTBOBAHUIO MEXKTOCY/IapCTBEHHOI'0 3aKOHO1aTe/IbCTBa.
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itary conflicts on all continents of the world, once again succeeded with its satellites in
creating a military and economic confrontation in the center of Europe, using a special mili-
tary operation conducted by Russia to demilitarize and denazify Ukraine. Under the guise
of defending democracy and some new rules invented by America, instead of international
norms, this state endowed itself with “exclusivity” and “indispensability”, appropriated the
right to dictate its will to all the states of the Earth peremptorily.

One of the first who elevated America to the rank of an exceptional state was the
44th President of the United States of America, Barack Obama. Speaking to graduates of the
West Point Military Academy in May 2014, they were told: “When a typhoon hits the Phil-
ippines, girls are kidnapped in Nigeria, and masked men occupy buildings in Ukraine, the
world is looking to America and waiting for her help. My conclusion is that on the world
stage, America must always lead the way. If we do not take on this role, then someone else
will take it” [11]. This idea was actively used by Hillary Clinton in her campaign speeches in
the struggle for the post of the 45th president of America, who repeatedly emphasized that
"the United States is an exceptional nation, I believe that we, as Lincoln said, are still" the
last and best hope of the Earth ", we are still "a shining city on a hill," as (President) Reagan
said, and still "a great, not selfish, sympathetic country," Robert Kennedy" [11].

In order to pacify such claims of individual states, which think that they are “omni-
potent, invincible” at certain historical periods of their development, each people must
have generally recognized legitimate means by which it is able to adequately defend itself
within the framework of accepted and valid norms of international law, their sovereignty
and their national interests. Mankind, during its long development, has developed such
means, one of which has entered science and state practice under the name of state coer-
cion. If civil society unites people by a complex interweaving of freely realized private in-
terests, then the state, as a special mechanism specially designed for this purpose, is coer-
cion [6, p. 250].

[ts main purpose is not to create conditions for the permitted coercion of the strong
over the weak, but to be one of the instruments for the implementation of law within the
framework of international treaties. Therefore, the problem of forcing states to comply
with the norms of international law is the most acute and requires the development of me-
chanisms for its implementation.

In its content, this term, one way or another, personifies violence, which both in an-
cient times and at present is considered as one of the main means of achieving the goals set
by the state.

Scientists of the humanitarian branches of knowledge have always paid attention to
the problem of studying the essence of violence and its role in state building, which ulti-
mately led to mutually exclusive judgments about its essence and purpose. An analysis of
the specialized literature convincingly confirms this conclusion. So one group of scientists
considers the phenomenon of violence as one of the highly effective means of achieving the
set goals, others see it as a means of inhumanity and destructiveness.

This issue is especially acute when the state establishes in its main law that it is
building a state of law. Is it justified to raise the question of the combination of state coer-
cion within the framework of the rule of law?

Violence as an extreme means of coercion [1, p. 25; 16, p. 41], is applied not for its own
sake, but always pursues a specific goal. It seems that at the heart of coercion, the central link
that determines the subsequent actions of the subject of control (the state) is goal-setting. The
latter includes awareness of one's needs and motives, which ultimately leads to goal setting.
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If from this angle we consider the current international crisis situation related to the
events in Ukraine, then we should point to the goals pursued by Russia and the United
States, including the countries that are members of the NATO bloc, which are diametrically
oppose.

Through the mouth of the President of the Russian Federation, it was stated that
Russian troops “fight for Russia, for a peaceful life for the citizens of Donbass, for the dena-
zification and demilitarization of Ukraine” [14]. Further specification of the goal of coercion
in the form of a special military operation in the Donbass was announced in the speech of
the President of Russia on May 9, 2022, where he said: “Last December, we proposed to
conclude an agreement on security guarantees. Russia called on the West to an honest di-
alogue, to search for reasonable, compromise solutions, to take into account each other's
interests. All in vain. The NATO countries did not want to hear us, which means that in fact
they had completely different plans. And we saw it. Openly, preparations were underway
for another punitive operation in the Donbass, for an invasion of our historical lands, in-
cluding Crimea” [3].

The President of Ukraine, speaking in February 2022 at the Munich Security Confe-
rence, explicitly stated that if Ukraine refuses to join the NATO blog, it is ready to start
creating nuclear weapons. Consideration should also be given to such factors as the shel-
ling of the territory of the people's republics of Donbass for eight years, the oppression of
the Russian population and the ban on the Russian language on its territory, attacks on the
Ukrainian Orthodox Church and attempts to split it when creating the Orthodox Church of
Ukraine, the planting and glorification of neo-Nazi movements, organizations and political
parties, the destruction of numerous monuments to soldiers and officers of the Soviet Ar-
my, who liberated Ukraine during the Great Patriotic War from Nazi invaders, the planning
by the leadership of Ukraine, together with the United States, of the so-called offensive mil-
itary operations of the joint forces in March 2022 in the Donbass and Crimea.

The facts stated in a generalized form formed the final goal for Russia - to conduct
a special military operation on the territory of Ukraine to force its leadership to demilitar-
ize and denazify the country.

The leitmotif of the speeches of the President of the United States of America Joe Bi-
den, which accumulate a target setting regarding the conflict over Ukraine, boil down to the
fact that "it is more important than the Second World War, but comparable in importance
to the First World War and the American Civil War", that "it will not be easy”, “it won’t
work out cheap”, “it’s for a long time”, but “the price is worth it”. Ultimately, America is at
war - and is determined to win it [2].

The leaders of the EU countries, in an effort to win the loyalty of the United States,
acting to the detriment of their national interests, make forecasts, claims, demands that are
so groundless that one might get the impression that NATO missiles are already hitting
Russian military targets on a daily basis, and the Alliance tanks are in what - a few kilome-
ters from Moscow, that the military defeat of Russia is a matter of the next few days. At the
same time, the defeat of Russia is inevitable to such an extent that it is already possible to
safely begin to divide the "skin of the Russian bear".

America and the NATO countries back up their statements with concrete actions,
namely, the supply of heavy weapons to Ukraine, participation in the development of offen-
sive and defensive operations against Russian troops and the armed forces of the Donetsk
and Luhansk People's Republics, military exercises near Russian borders, and the expan-
sion of the countries participating in the alliance, which increase the degree to which the
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conflict escalates, which can escalate into a nuclear war. America and the NATO bloc do not
hide their ultimate goals - to economically weaken and bleed the Russian Federation, and
ultimately destroy it. In American military doctrine, Russia is the main threat to its national
security. Question: under the conditions outlined, did Russia have the right to legitimate
coercion of that state that directly threatens its national interests and national security?

The main part: the legality of coercion in the activities of the state. The authors
who devoted their works to the study of the legality of coercion argue that "state-legal
coercion is carried out by state bodies and their officials" [12]. Only the state power in the
person of its state bodies can, as a last resort, resort to the use of legal coercion of another
state that commits unlawful acts. And here a difficult problem arises, which causes ambi-
guous judgments: to what extent will the actions of a state that used coercion against
another state for such actions committed by the latter be lawful.

With regard to today's events, how legitimate are Russia's actions to conduct a spe-
cial military operation in Ukraine? It seems that the answers to the questions posed should
be sought in the analysis of both theoretical and normative sources.

Based on the general theory of law, coercion is characterized by adverse conse-
quences for the delinquent (offender) arising from the offense committed and the use of
retaliatory measures by other subjects of law. With this approach, it can be argued that
state coercion is a legal consequence of the implementation of norms. In particular, we are
talking about the norms of international law.

[t should be noted that the very possibility of international legal coercion has been
disputed in the doctrine of international law so far. Its supporters believe that no coercion
against states is possible (G. Niemeyer). However, this approach is rejected by both Russian
(A.M. Talalaev, LI. Lukashuk) and foreign (J. Kunz) researchers. Given that today there is
a real threat of a full-scale conflict between NATO, the United States and Russia, including
with the use of weapons of mass destruction, the importance of the institution of coercion
is growing in resolving international crisis situations. Thus, modern international law not
only recognizes the need for the institution of coercion in international relations, but also
needs it.

Today the world is more fragile than ever, it balances on a knife edge. “Mankind fac-
es the most difficult task - the formation of a new world order. It should reflect the ideals of
peace and justice, based on the broad cooperation of states and taking into account their
interests” [7, p. 165]. In the current conditions, the institution of state coercion is the tool
that allows you to solve complex crisis situations in international relations. However, along
with the perceived need to use this institution, its detailed legal regulation and theoretical
justification are important, which will prevent abuses of coercion by states, exclude inter-
national arbitrariness and instability. Therefore, the author shares the opinion of S.V. Cher-
nichenko that "it is hardly possible to find any kind of use of force in interstate relations
that would go beyond the limits of international law" [17, p. 221].

An analysis of the latest scientific publications on this issue shows that foreign
scientists and practitioners do not remain indifferent to the current situation around
Ukraine. For example, a group of Serbian professors and lawyers indicated their approach
by posing the question: did Russia violate international law by launching a special military
operation in Ukraine and came to the conclusion that “the behavior of the Kyiv junta gave
Donetsk and Lugansk the right to secede, and Russia to intervene in the conflict” [13]. Con-
sequently, they recognize the complete correctness of Russia in carrying out this operation.
The question immediately arises, does not such a conclusion come into conflict with the UN
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Charter? In particular, we are talking about Article 51, which severely limits the basis of
coercion, allowing it only as a measure in response to an internationally wrongful act.

It is known that in international law there is no supranational body that could force
sovereign states to comply with legal norms. Consequently, the means of such coercion lies
in the hands of the states themselves.

Based on this article of the UN Charter, it provides for such forms of coercion as in-
dividual self-defense in the form of sanctions or collective self-defense in the form of coun-
termeasures. All other forceful actions of the state in relation to another are regarded as
unlawful.

At the same time, in recent years, a relatively new approach has been substantiated
in the theory of international law, which gives reason to believe that in exceptional cases a
state, as a subject of international law, can and must use coercion against another state that
encroaches on its sovereignty and national security.

The authors believes that over the course of eight years, starting in 2014, an excep-
tionally insoluble situation has developed when it became impossible to settle relations
with Ukraine peacefully, when the genocide of the Russian-speaking part of the population
reached its climax and when it became obvious that its attack on the LNR and DNR, and in
the future, and to the Crimea was to begin in the near future, which was later confirmed by
the relevant orders of the command of the Armed Forces of Ukraine. It should also be taken
into account that the NATO military machine has almost come close to the borders of
Russia. “If this infrastructure moves on, if US and NATO missile systems appear in
Ukraine, then their flight time to Moscow will be reduced to 7-10 minutes, and when dep-
loying hypersonic weapons, to five. For us, this is a serious challenge - a challenge to our
security” [15].

The current circumstances demanded decisive and immediate action from the coun-
try's leadership. In this regard, on the basis of Art. 51 of the UN Charter, with the sanction
of the Federation Council of Russia and in pursuance of the treaties of friendship and mu-
tual assistance ratified by the Federal Assembly (02.22.2022) with the Donetsk People's
Republic and the Lugansk People's Republic, the political leadership of the country made
a decision to conduct a special military operation on the territory of Ukraine. President of
Russia V.V. On February 24, 2022, Putin justified the decision in his address to the people.

The goal of the special military operation was named - to protect people who have
been subjected to abuse, genocide by the Kyiv regime for eight years, to bring to justice
those who committed numerous bloody crimes against civilians, including citizens of the
Russian Federation, to demilitarize and denazify Ukraine. At an emergency meeting of the
UN Security Council on the situation in Ukraine, the Permanent Representative of the Rus-
sian Federation to the UN, V. Nebenzia, said: “We do not carry out aggression against the
Ukrainian people, but we oppose the junta that seized power in Kyiv”.

It is quite expected that the so-called collective West, represented by its politicians,
statesmen, researchers of international law, subjected the Russian leadership to fierce crit-
icism for the decision taken, denying the obvious in their arguments. To show the tone of
the statements, by way of illustration, we will quote some of them. Thus, UN Secretary-
General Anténio Guterres refused to consider the event in Donbass genocide. He is echoed
by German Chancellor Olaf Stolz, calling the Russian President's statement "ridiculous."
The International Association of Genocide Researchers, justifying the actions of the Kyiv
junta against the Russian people, stated that "Putin falsely appropriates and exploits the
term genocide to justify the invasion of a sovereign state.”
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Researchers of the history of the Second World War of genocide and Nazism in their
published statement pointed out the incorrectness of the rhetoric about Nazism and called
V. Putin’s actions a “cynical abuse” of the term “genocide”, a memory of the Second World
War and the Holocaust, designed to equate Ukraine with the Nazi regime and justify Rus-
sia's aggression against her [10]. Such statements of philosophers, political scientists, his-
torians of the West can be quoted endlessly. However, all their statements come down to
one thing - to discredit in the eyes of the world community the actions of the Russian lea-
dership in the demilitarization and denazification of Ukraine.

[t is obvious that the US and NATO are responsible for what is happening in the cen-
ter of Europe. They have been opposing Russia for thirty years and expanding the alliance
to its borders, threatening its security. In the emerging critical conditions, Russia's actions
to conduct a special military operation in Ukraine do not go beyond the norms of interna-
tional law, which allows us to assert legitimate coercion.

In theoretical sources on international law, it is stated that one of the manifestations
of coercion is force [8], as “the ability of one subject of international law to influence the
behavior of another in the desired direction” [5, p. 39]. Based on the above provisions, it is
logical to raise the question: is the use of coercion up to the use of military force consistent
with Art. 2 of paragraph 4 of the UN Charter, which enshrines the principle that “all Mem-
bers of the United Nations shall refrain in their international relations from the threat or
use of force against the territorial integrity or political independence of any State, or in any
other manner inconsistent with the Purposes of the United Nations".

In research papers devoted to this problem, it is stated that “the provisions of para-
graph 4 of Art. 2 of the UN Charter applies only to the so-called "primary", regulatory rela-
tions, that is, determining the general procedure for the implementation of international
relations. The use of coercion is a “secondary”, protective legal relationship, which is a con-
sequence of the previous legal relationship that gave rise to an illegal act” [8, p. 19].

The beginning of such an interpretation was laid by the UN International Law Com-
mission in the development of draft articles on the responsibility of states for international
legal acts. In the commentary (p. 40), an explanation was given that the rules on responsi-
bility and coercion “... can be called “secondary”, since these rules are intended to deter-
mine the legal consequences of failure to fulfill the obligations provided for by the “prima-
ry” rules [4, p. 196-197]. The Commission considered such a distinction necessary in order
to fully analyze the essence of international coercion and the responsibility of states.

If we strictly proceed from the above provisions, then the Russian Federation, by us-
ing force, coercion did not violate the “primary” relations that are prohibited by paragraph
4 of Art. 2 of the UN Charter, but acted within the framework of “secondary” protective legal
relations, since there was a violation of the established world legal order by Ukraine. Moreo-
ver, Russia proceeded from the requirements of Articles 3 and 4 of the treaties “On Friendship,
Cooperation and Mutual Assistance” ratified by the State Duma (02/22/2022), which fix the
commitment to collective self-defense, which does not contradict Article 51 of the UN Charter.

Conclusion. As the history of human civilization shows, there is a constant process
of evolution of forms and methods of coercion. The 21st century is no exception, because
the contradictions that arise between countries are resolved by no means civilized means.
The essence of this problem is explored through the category of "coercion", which is due to
regional and global conflicts arising for various reasons under slogans, for example, gaining
sovereignty or self-determination of peoples and nations. Such processes are invariably ac-
companied by armed conflicts and civil wars.
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Due to the fact that the hegemon represented by the United States is not ready to vo-
luntarily surrender its geopolitical and geo-economic positions, therefore, the volume of
state violence will increase in the coming years. As a response, one way or another, states
will resort to coercion in interstate relations. That is why the most difficult theoretical task
is to answer the question of whether coercion can be used for good purposes, whether it is
suitable as a tool to combat evil. Because of this, theoretical studies and specific proposals
for improving interstate legislation are needed.
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AnHomayus. Pauusis pykonucs I.B.®. ['ecenss «Cucmema HpagcmeeHHOCMU»
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BHuMaTesIbHOE 3HAKOMCTBO C TEKCTOM PYKOIHCHU MOKa3bIBaeT, 4To ['eresib o mepe
paboThl HaJ MaTephaJoM BCe Jajblie YXOAUT OT LIeJJIMHTMaHCKOro cXxeMaTu3Ma, CTpe-
MUTCS K pa3paboTKe COOGCTBEHHOI0 JUaJIeKTUYECKOr0 METO/Ia U COBCEM TECHO €My CTaHO-
BUTCS B paMKax LIeJUIMHTMAaHCKUX CXeM B NIOC/IeIHEM pas/eJsie, KOorJa peub UJeT O IpUpoJe
rocygapctBa. 06 aTom y6egutenbHo nuueT H.A. TaTapeHKO: «..H MO XapaKTepy MHUCbMa,
Y 110 MCNOJIb30BAHUI0 TEPMUHOB NOCJE/HSAS IJ1aBa 3HAYUTEJNbHO OT/IMYAETCS OT Npeblay-
KX, 0COGEHHO OT MepBOi... CKIa/ibIBaeTCs BIeYaTIeHUE, YTO, BOOPYKUBLIKNCh IPUHIUNA-
MU pusocoduu lllennvHra M 3aMbICIOM NOCTPOUTh HAa UX OCHOBAaHUHU CBOU TeKcT, ['eresib
MIOCTENEHHO JINO0 TepsieT UHTepeC K TAKOMY CXeMaTU3UPOBAHHOMY U3JI0KEHUIO, JTUOO MO-
HUMaeT, YTO He MOeT NPUMEHUTDh JAaHHYI MeTOJ0JI0TUI0 KO BCEM TeMaM UCCJIelyeMOoro
npeaMmeTa. B s1t060M ciyyae, ¢ KaXA0W CTpaHULIEN Nepe], HAMU NpPeJCTaeT BCeE MeHee YIIo-
psiloueHHast CTPYKTYpa, HO Bce 60Jiee YeTKO BBIPHCOBBIBAIOTCS JleTalu — I0KaA ellje He Be3-
Jle IpoAyMaHHble, MeCTaMU IPOTUBOPEYMBBIE — UMEHHO rerejieBckon ¢pusocodpuu, KoTopast
MOJIHOCTBIO NPOSIBUT cebs1 B «PeHoMeHoioruu Ayxa»» [13, c. 126-127].

TeM He MeHee, HECMOTpPS Ha OYEBHUHOE U JOMUHUPYIOIEe BJIUSHUE METOL 00T NN
IEeJIIMHTOBCKOW ¢usiocoduu, pykonuch «CucteMa HpaBCTBEHHOCTU» BaXKHA U UHTEpPeECHA
TeM, YTO B HEM OKOHYATEeJbHO 3aKpenJsieTcss 00pa3 rocyjapcTBa Kak BOMJIOLIEHUS HpPaB-
CTBEHHOU Cy6CTaHLIMY, a 06CYKJeHHe TIYO0KUX BHYTPEHHUX CBsI3el HpaBCTBEHHOM NpH-
poJAbl TOCYAAPCTBA U XPUCTHAHCKOW PEJIUTHMU BbIXOJASAT 3a Mpejesibl aHa/IW3a BHEIIHUX
OTHOIIIEHUH rocyaapcTBa U KoHdeccuu [12, c. 24-25].

[Ipexkzie Bcero, Hy>kHO OTMETHUTb, UTO CaMO NMOHATHE HPABCTBEHHOCTH B 3TOU pabo-
Te TPAKTyeTCs NpeJie/IbHO UIMPOKO, YTO CTAHET XapaKTEPHO JJis KaTeropyuaabHOro amma-
para l'eresss u B 03HUK NepuoJ TBopYecTBa. B oTimMune oT Mopanu, kotopyto ['eresb
CBSI3bIBaJl MPEUMYIIECTBEHHO C CYO'beKTUBHBIM MUPOM 4YeJI0BEKA, HPABCTBEHHOCTb OXBa-
TbIBae€T BCHO CUCTEMY OO'bEKTUBHBIX POpPM KHU3HU OOLIECTBA, KaK MaTepHUabHbBIX, TaK
U JIyXOBHBIX, KOTOpble 00YyCJaBJMBAIOLUX OPUEHTALUI0 JUYHOCTH Ha LIEHHOCTH abco-
JIIDTHOTO 6Jiara. HpaBCcTBEHHOCTh OnocpeAyeT eJUHCTBO MOpa/id U MpaBa, TaK YTO «CO-
Jlep>kaHue MOopaJiyd MOJIHOCTbIO HaJIMYeCTBYEeT B eCTeCTBEHHOM mpaBe» [3, ¢. 330]. Takas
TPaKTOBKA NOHATHUS HPAaBCTBEHHOCTU BOHJeT no3nHee B «Pusocoduio npasa» [eress.
3/ech e BIlepBble MPeJBOCXUILAETCS U MO3AHeNIIasA apXUTeKTOHUKa «Punocoduu npa-
Ba». A UMeHHO: abCTPaKTHOE NPaBO U MOpaJib — IpakJJaHCKoe 00611eCTBO U HApPO/, — roCy-
JlapCTBO. JTO MO3BOJISIET HEKOTOPBIM CHEelUaJUCTaM rOBOPUTh 0 «CUCTEME HPaBCTBEHHO-
CTH» KaK 0 IepBOM BapuaHTe no3jaHenme «Punocodpuu npasar.

CHavasia ['eresib rOBOPUT O CYO'bEKTUBHOM JyXe, CBSI3bIBasl €ro, NMpex/e BCero ¢ npo-
6s1eMOl CBOOO/bI BOJIM YeJIOBEYECKOW JIMYHOCTH, peaiu3alii U onpeJMeuruBaHUU 3TOU BO-
v, CnocoboM ompeAMeYUMBaHUSI BOJIM BBICTYINAeT 4eJ0BEYECKUU TpPY/I, ONOCpeLOBaHHbIN
opyAyveM, B pe3yJibTaTe KOTOPOrO YeJ0BEK JOCTUraeT MpeJMeTa CBOEro CTpeMJieHUs. XOTs
3TOT TPYJ CBfI3aH C pa3yMOM U OpYyJHeEM MPOM3BOJACTBA, JIOTUYECKH OH ellle NpesCTaBaseT
co060M, [0 CYyTH, MPUPOHbIH, 10COLUATbHBIN, POLIECC, @ IOTOMY TaKXKe U B UTOTe TPYJ0BOTO
npoiiecca «3/1eCb COBEPIIEHHO He MOXET ObIThb pe4d HU O KaKOW MPaBOBOW OCHOBE WJIU
CTOpOHe BJyaJileHus1» [3, c. 282].

lanee peub UJET O «AEUCTBUTEJbHOM AyXe», aHAJIOre N03HENIIEr0 NOHATHS 00b-
eKTHUBHOTO /1yxa, KOTOpOe Mbl BCTpeYaeM B «JHIMKIONEAUN GUIT0COPCKUX HAYK» U KOTO-
poe MocBsleHOo NPo6JieMaTHKe JOT0BOPa, PECTYIJIEHHS U HaKa3aHHUs, 3aKOHA U MOPaJ/IbHbIX
HOpM. B TekcTe «CucTeMbl HpaBCTBEHHOCTU» ['eresib 60Jiee MoApo6HO, 4eM B mo3gHel «Pu-
JjocopuM mpaBa», HO C TeX Ke OOLUX TEOPETUYECKHUX MO3UILUN, aHAJTU3UPYeET pa3MuHble
BU/JIbl MPECTYIJIEHWI: YyrHeTeHue, YOUNCTBO, orpabJyeHue, Kpaxa, OCKOpOJeHUEe YeCTH.
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Kak u notoM B «®usocodpuu npaBa» OH aHaJIM3UPYET BHYTPEHHIOIO CBSI3b PECTYIJIEHUS
Y CIIpaBe/JINBOCTH BO3Me3/1Usl, Ha3blBasi 3Ty CBAA3b «abCOMOTHOM» [3, c. 313].

BHyTpeHHI010 CBSA3b IPeCTYIlJIEHU U HaKa3aHUsA ['eresb TpakTyeT JUa/leKTUYECKH,
yepe3 yKasaHHe Ha eJJMHCTBO U 60pbOy NPOTHUBOMNOJIOXKHOCTEeH. MeToj0/1I0TUYeCKH 3Ha-
4YMMO YKa3aHHUe Ha Bceoblliee KaK onocpeAyoliee UX Hayas0. HenpaBegHOCTB npecTyILIe-
HUSA COCTOUT B TOM, YTO OHO CTPEMHUTCSA BOCCTAHOBUTH BCeobllee, HEOOXOAUMOCTb HaKa-
3aHMA - 4YacTb BCeoOIel HeoO6XOJMMOCTH, 3aKJIOYEeHHON B NpUpOJe HPAaBCTBEHHOCTHU:
«[IpecTyn/ieHue Kak oTpuLaTe/JbHasA )KU3HEHHOCTb, KAK KOHCTUTyHUpYylolijee cebs B co3ep-
LJaHUe MOHSITUE MOAYUHSET Bceoblllee, 00 beKTUBHOE, U/leaibHOE; U HA000POT, CpaBe]-
JINBOCTb BO3Me3/1Us KaK Bceoblliee, 06’ beKTUBHOE, IOAUYUHSIET OTpULlaHue...» [3, c. 313].

3aBeplUIalOIIUK pa3ziesl — HPaBCTBEHHOCTD — MOCBSALLEH OTHOLIEHUAM T'PaXKJaHCKOIro
0611leCcTBa Y MOHSATHIO TOCYAApCTBEHHOI0 YCTpoHcTBa. Kak M B CBOMX MO3{HUX IPOU3BE/IEHU-
Ax — «Pusocodpum npaBa» U «IHUMKIONEANHN GUIOCOPCKUX HAYK» — ['ere/ib COOTHOCUT MOHS-
THEe HPABCTBEHHOCTH €O cHepoil 06’ beKTUBHBIX MPOSIBJIEHUN YeJI0BEUECKUX OTHOLIEHUH. ITO
TOBOPHUT O TOM, YTO JaHHOE NOHATHE Yy HEro y»Ke BIIOJIHE YCTOAJI0Ch. B fanbHeneM, korga
B «®unocopun npaBa» ['eresib 6yZeT pa3BMBaTh CBOI0 OCHOBHYIO MbBICJIb O FOCYAAapCTBe KaK
0 BbIP@>K€HUHU BBICILIEN HPAaBCTBEHHOM UJZleH, OH Oy/ZieT IOHMMATh 3Ty H/Iel0 He B KAHTOBCKOM
CMBICJIe — KaK UHAUBHU/AYa/JbHbI HPAaBCTBEHHDBIM 3aKOH, @ B 3HAY€HUU BBICILEro NMPHUHIMIA
00'bEKTUBHOTr'0 B3aUMO/IeMCTBUS YesI0BeKa, 0011ecTBa U TOCyAapcTBa. YueHUe 06 3TOM PHH-
LIMIIe 1Iar 3a laroM yTBep:KJaeTcsl B paHHUX paboTax ['eresis u siBaseTcs ero co6CTBEHHbIM
Hay4YHbIM JIOCTXKEHHEM B TEOPETUYECKOM KOHTeKCTe uer Havyasa XIX crosetus.

[lepBasg ¢opmMa, B KOTOPOH 3Ta MJes HPAaBCTBEHHOCTH NpOABJAET cebs BO Bcel
noJIHOTe (B NpuHATOM ['eresieM B 3TOM TpaKTaTe TEPMHUHOJIOTMH, CTAHOBUTCS 06'bEKTOM
«co3eplaHus»), apasetcsd Hapo/. [loHaTue Hapoaa k Haudany XIX Beka HauMHAeT UTrpaThb
B IOPUCIIPYZIEHLIUU BCe 60Jiee BaXKHYIO pPOJIb B 3HAYMTEJbHOW CTeNeHU 6Jiarofapsi BJus-
HUIO HEMELKUX POMAaHTHUKOB.

KoHyenTt «Hapo/Z», Npo4YyHO BolleAmIMd HayuHasa ¢ TpyZoB K. bogeHa B eBpomnen-
CKHUM NOJIMTUKO-NIPABOBOM JIEKCMKOH, YKOPEHUJ/ICS B HEMELKOW Hay4yHOU pedu Gsarogaps
pab6ote 1765 r. ®.K. poH Mosepa «O HeMellkOM HaLlMOHAJbHOM Jyxe» [15], a Takxke Tpy-
fam W.I. Tepaepa, B. 'ymb6onabara, U.I'. @uxre. [locnegnuit nucan (npaBja, HECKOJbKUMU
rojaMu nos:xe nocje cosganus lereseM «CucteMbl HpaBCTBEHHOCTU»): «Hapoa u OTeyve-
CTBO KaK HOCHTeJIb U 3aJI0I 3eMHOM BEYHOCTH U KaK TO CaMoe, UYTO 3/leCb MOXET ObITh
BEUYHbIM, HAX0JMTCS HAaMHOTI'O Bblllle TOCYZapCTBa, B 06LIYHOM CMBbIC/Ie CJIOBA — Bbllle 06-
IIeCTBEHHOTI0 NOPA/Ka, KAKUM ero CXxBaThIBaeT IroJioe sICHOe IOHATHE U [10 CBOEMY JIeKaly
BO3BOJUT U coxpaHseT» [14, c. 197].

KpynHedmui npeacTaBUTeb HMCTOpUYeckou mmikojbl npaBa @.K. doH CaBuHBU
cAesiaJl IOHSTHE «HApPOJHOTO AyXa» UCXOJHBIM B MOCTPOEHUU CBOEN MCTOPUUYECKOU KOH-
Henuuu npasa. «HapoaHblil Ayx» — 3TO HppalMOHaJbHO NOCTUraeMasi [yXoBHasl Cy6CTaH-
115, CTUXUIHO NopoxAaroias us ce6s ¢opMbl npaBoco3HaHus. [103TOMy HapoA BeICTyMA-
eT MUCTOYHUKOM IpaBa U JeUCTBUTEJbHbIM CyO'beKTOM MPaBOTBOPYECTBA, KOTOpPOEe yye-
Hble-IOPUCTHI JIMLIb M0/IBEPraloT BTOPUYHOM orpaHke [6, c. 20-23].

[ToHATHE «HapoAa» ABASAETCA UCKJIKYUTENbHO BaXKHbIM U JIJI1 COBPEMEHHOTO0 Ipa-
Boco3HaHUs. CtaTbhs 3 KoHnctutynuu Poccuiickoit @epepanuu rjaacut, YTO HOCUTEJIEM CY-
BepeHUTeTa U eJUHCTBEHHbIM MCTOYHUKOM BJIACTHU B Poccuiickon Pepepanuu aBiasgeTca
eé MHOTOHalMOHa/JbHbIA Hapo/. CorsnacHo Konctutyuuu Poccuiickoit @enepanuu, Hapos,
OCYIIeCTBJIIET CBOIO BJIACTb HENOCPEACTBEHHO, a TaKXe Yyepe3 OpraHbl rocyjapCTBEHHON
BJIACTHU U OPTaHbl MECTHOTI'0 CAMOYIIPaBJIEHHUS.
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HeponyctrvMoi nogAMeHON NMOHATUM SIBJISIETCA CMellleHHWe MOHATUM «Hapo4a» U «rpa-
YKJAAHCKOT0 0611[eCTBa», C 4YeM MOPOM MPUXOAUTCS CTAJKUBATbHCS, B TO BpeMs KaK COOTHOLIe-
HUS IOHATUHN «HApOJ» U «TPaKJAaHCKOe 00IeCTBO» SABJSAETCS CJA0XKHOM U aKTyaJIbHOMU CO-
[IMaJIbHO-IIPAaBOBOM M COLIMOJIOTUYECKOHN Tpo6ieMoi. Hy>kHO OTMeTUTB, UTO ['eresib Takxe
pasJsinyas 3TU NOHSATHS, IPUYEM B CBOUX MO3JHUX MPOU3BEJEHUAX 0COOEHHO OTYETJIUBO.
TeM 6osiee BaxkHO MO3HAKOMUTBCS C Te€M, KaK NPOUCXOJUI0 CTAHOBJIEHHE €ro MmpeJicTaB-
JIEHUH O CoJZlep>KaHUU NOHATHUSA «HapoJa» B pAHHUX IPOU3BeleHUSAX.

Hapog pnia lerensi - 9TO, npex/ie BCero KMBOe eAUHCTBO UHAUBU/YYMOB: «MH[H-
BU/IyYM CO3epliaeT cebsl B KaXK/JA0M KaK caMOM cebe», OH NO[YePKUBAET, YTO HAPOJ, — 3TO
«He abCTpaKTHOe, He PaBEeHCTBO IpakJaHCTBeHHOCTU» [3, c. 327]. lpyrumu cioBaMu —
06beJUHEHNE UHAWBU/0B B HAPO/ HOCUT HE UCKYCCTBEHHbBIH, a eCTECTBEHHbIN XapaKTep.

[TockosibKy nmpuUpoja 3TOro 06’beJUHeHUs — abCOJIIOTHO HPAaBCTBEHHasl MPHUpPO/Ja,
NOCTOJIbKYy HPaBCTBEHHOE€ Hayalo CyLeCTBYyeT A0 BCAKHUX NPaBOBBIX OTHOIIEeHUH. OHO
NepBUYHO MO OTHOIIEHUIO K HUM U UX NMOpPOXJAaeT. Takylo MHTepHpeTanuio no3unuu le-
reJsisi KOCBEHHO NOATBepAaeT U Jpyror ¢pparMeHT U3 «CHUCTEMbI HDAaBCTBEHHOCTUY, B KO-
TOPOM OH yKa3blBaeT JaXe Ha BEYHbIA U JONPUPOJHBIM XapaKTep HPABCTBEHHOCTH:
«B HPAaBCTBEHHOCTHU B CO3HAHUH Ha NePBbIH IJIaH BBICTYNAaeT abCOMIIOTHOE TOXAECTBO, KO-
TOpOeE CYLeCTBOBAJIO 10 NPUPOABI U ObLJIO YEM-TO BHYTPEHHUM» [3, . 326].

[TocneaHsisT MbICAb, KOTOPYI0 Mbl BCTpeYaeM B PaHHUX PEJUTHO3HO-OUI0COPCKUX
U Pui0copCcKO-NMONMUTUIECKUX TpakTaTax [eress, OyJeT UM NOAPOOHO pa3BUTA B €ro
Jlekuusx no punocopuu peauruu. [loka 4To, HY>KHO IPU3HATh, UTO U/Jl€SI HDABCTBEHHOCTHU
BbIpakeHa [eresieM B aHa/JM3UPYyeEMOM TpaKTaTe JOCTATOYHO CMYTHO, MOHSTHE Hapoja
3/lecb NOKa ellle BHyTpeHHe HeJuddepeHUPOBAHHO U ONpe/eisieTcs o 60/bllei YacTu
OTpULATE/bHBIM 00pPa30M: KaK «abCO/II0THAs HEPA3JIMUYEHHOCTh BCSIKOW ONpeie/IeHHOCTU
NpaKTUYeCKOro U HpaBCTBeHHOT0» [16, c. 90].

Takoe ke BriedyaTJ/ieHHE NPeABAPUTENbHbIX HAOPOCKOB, KAKUMHU OHU MO CYTHU CBOEH
U SIBJISIIOTCS, TPOU3BOAAT U GparMeHThbl rereJeBCKUX paccyKJeHHui 0 rocyAapcTBe, KOTO-
poe yueHbI! TakXKe OTHOCHUJI K cpepe HpaBCTBEHHOCTH. ['eresieBcKkoe yyeHUe 0 rocyZapCT-
Be B pykonucu «CucTeMa HpaBCTBEHHOCTHU» CTPOUTCS MO/, HENOCPEACTBEHHBIM BIUSHUEM
nuanora «[ocygapctBo» [lnaToHa. ITO BAMSHUE HUTJlE HE KAXETCS CTOJIb OYEBU/HBIM,
Kak B «CucTeMe HpaBCTBEHHOCTU».

[lepBoHaua/bHO cJiefysl MJIAaTOHOBCKOMY o06pasny, [eresib cocpefoTOYUI CBOE
BHHMaHHE Ha COCJIOBHOM CTPYKType roCyapCTBa, Yero He BCTpevyaeTcs B JpyTrUx ero pa-
6oTax. B 6oJsiee no3aHUX TpyAaxX, npexae Bcero B «Punocopuu pesurum» OH 4eTKO pas-
JIN4aeT NOHATHUSA IPAXK/AAHCKOTO 00IeCcTBa U FOCY1apCTBa, OTHECS BOMPOC O COCJIOBUSIX U
BOOOIIle O COLMAJIbHOM CTPYKTYype 06liecTBa K nepBoil cdepe. AGCTpaKTHOE BblJieJIeHUE
COCJIOBUM B KayeCcTBe YCTOMYMBOW BHYTPEHHEN CTPYKTYpPbl FOCYJapCTBEHHOCTH 060payvu-
BaeTcs A4 ['eresiss cxeMaTU3MOM B ee ONKUCAHUU.

[lepBbIM OH BblZieJIIeT TaK Ha3blBaeMOe «abCOJIIOTHOE COCJIOBHE», KOTOPOE KMMEET
CBOMM INPUHLMIIOM abCOIOTHYIO YACTYI0 HPAaBCTBEHHOCTb» [3, ¢. 337]. 9TO cocsi0BUE, IO
CyTH, 06'befjuHseT cocoBUA ¢puaocodpoB U BoMHOB U3 «['ocysapcTBa» [liaTona. 3To co-
CJI0BUE XKUBET paJiu BCeOOIUX WUHTEpPEeCcOB Bcero Hapoja. Ero abcositoTHasi HpaBCTBEH-
HOCTb MPOSIBJSIETCS «HE KaK JIIDOOBb K OTEYECTBY, HAPOAY, K 3aKOHAM, a KaK abCO/II0THas
»KU3Hb B 0T€UECTBe U /i1 Hapoa» [3, c. 330].

BTopbIM Ha3biBaeTCA «COCJI0BUE JOOPONOPALOYHOCTHU», B KOTOPOM He CJIOXKHO pas-
IJI1/1eTh IJIATOHOBCKUM HJieasl yMepeHHOCTU. Eciu B anoxy [l1aToHa crojja MOXKHO ObLIO
OTHECTHU peMeCJeHHUKOB U KPeCTbsH, TO ['eresib B HOBbIX UCTOPHUYECKUX YCJIOBUAX BeJlET
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peyb 0 TOM, 4TO B nepuo/, PpaHIy3cKOW peBOIOLUHN OBLJIO IPUHATO HAa3bIBaTh TPETbUM
coc/sioBHEM, T.e. 0 Oyprkyasuu [3, c. 340]. [IposieTapuat 3/1eCb, BUAUMO, B CUJIy €TI0 UCTOPH-
YeCKOH Hepa3BUTOCTU U OTCYTCTBUSA KJIAaCCOBOI'0 CAMOCO3HAHUA NpeJicTaBsgeTcs He alter
ego Oyp)Kya3ud U ee MOTHJIBLIMKOM, a, UCN0JIb3ysl TEPMUHOJIOTHIO caMoro ['erens, Heko-
TOpOH B-cebe-Oypkyasueil. B s1060M ciiyyae, OH NMOJIHOCTBIO 3aC/IOHEH B 3TOW CUCTEME CO-
LJMa/IbHO-TIOJIMTUYECKUX KOOPAUHAT OyprKyasuen.

«CocnoBue [06ponopsil04HOCTHU» [eresib CBA3bIBaeT C CUCTEMOM OYprKyasHBIX
LIeHHOCTeH: ceMbel U COOCTBEHHOCTbIO, KOTOpbIe, KaK Mbl MOXXe€M HabJII0AaTh 3TO B OT-
HOLIEHUM COBPEMEHHOr0 KalluTa/lM3Ma, 10 KpailHel Mepe, B ero 3anaJjHOM BapuaHTe, Ie-
pecTanu ObITh 6€3yCJ0BHBIMU LIEHHOCTSIMM M CTAaHOBSATCS, CKOpee, HEKOTOPbIMU aHTH-
LeHHOCTAMU. A B Hayvasie XIX cTosieTuss y4eHbIU elle nucal: «KUBOM 11eJIOKYITHOCTBIO
Jl06pONOPSAA0YHOCTH ABJSETCA CeMbsl, UM NPUPOJHAsA LeJOKYITHOCTh, a TaKXKe HaJlu4yre
COOCTBEHHOCTH U CpeJICTB NMPONUTAHMsA, KOTOpPOe, HACKOJbKO BO3MOXHO, FapaHTUpYyeT
3MIMPHUYECKYIO L[eJIOKyITHOCTb »KM3HU U BOCIIUTaHUe AeTel» [3, c. 341]. Bnpouewm, yxe To-
raa leresib Mpo30pJMBO OTMedYasl CBOEro pojJia «aKCHUOJIOTUYECKYH OrpaHUYeHHOCTb»
Y OpPTaHUWYHYI0 HECBOOOAY OYP>Kya3HOro KJacca: «ITO COCJI0BHE HE CIIOCOOHO HU Ha J00-
poJieTesib, HU Ha OTBary, KOTOpble CBOMCTBEHHBI JIUIIb CBOOOJHON MHAMBU/YAJbHOCTH.
Jlo6ponopsAA0YHOCTD Ke BO BCEOOIIHOCTH ee COCJI0BUSA CYIeCTBYeT 6e3 UHAMBU/YaTbHO-
CTH, U B CBOE0Opa3uU ee OTHOLIEHUH — 6e3 cBo6oAbI» [3, c. 341].

TpeTbe cocnoBue B kjaaccupukanuu 'eresiss - 3T0 KpeCcTbsIHCKOE COCJI0BUE, KOTO-
poe OH XapaKTepu3yeT KaK «COCJOBHUE IpyO6oH, HeoOpabOTaHHOW HPABCTBEHHOCTH» [3,
. 342]. O HpaBCTBEHHOCTH 3TOr0 COCJ0BUSA ['eresib roTOB CKa3aTb HEMHOTO, MO CYTH, OJI-
HOCTBIO CBe/isl 3TY HPABCTBEHHOCTD K JI0BEPHIO K a6COJIIOTHOMY COCJIOBUIO [3, c. 342].

TakuM 06pa3oM, onbIT paboThI C, Ka3aJ0Ch Obl, CAMbIMU OTBJIEUEHHBIMU U aOCTPAKT-
HBIMM METOJMKaMM IIeJJIMHIMAaHCKOro cxeMaTu3Ma IpuBseJ ['eresil He K e lyLJMPOBAHUIO
BCEOOLIMX NMPUHIMIIOB pa3yMHOIo o6l1ecTBa U rocylapcTBa, a K NpsIMOM aloJIOTeTHKe, Cy-
IIeCTBYIOLled B COBPEMEHHBIX €My B TO BpeMs FepMaHCKUX TOCy[apCTBaxX COLMaJbHOM
CTPYKTYype, B paMKax KOTOPOM NMOJMTHUYECKas BJACTb U IMPUBUJIETMPOBAHHOE IOJIOXKEHUE,
BKJIIOYasl IPaBO Ha BOEHHYIO CJIY»0y, IpHUHA/JIeKal0o CTapbIM $peo/ja/IbHbIM BepxaM: KHSKe-
CKOM BJIaCTH, apUCTOKPATHH, IOHKepCTBY. KpecTbAHCTBO, COCTaBJ/SAs OCHOBHYIO MacCy Hapo-
/13, OJIHOCTBIO 3aBHCeJIO OT $peoia/lbHOM BepXYLIKU. A B Heipax 3Toro ¢peoAaabHOro, 10 Cy-
TH, 00LecTBa CylLlecTBOBaa OypiKya3us, KOTOpasi He cMeJia NpeTeH10BaTh Ha MOJIMTHYe-
CKOe BJISIHHE, IOCKOJIbKY «3TO COCJIOBHE He CIOCOGHO HU Ha JJ00po/ieTe b, HU Ha OTBary».

Bomnpoc 06 anosioreTrke co CTOpoHbI 'eresis cyliecTBYIOLEro HEMELKOTO roCyAapCT-
Ba, 0c06eHHO no3xe - [Ipycckoll MOHapxWH, HEOJHOKPATHO BCTaBa/l B HAYYHOW U HAy4YHO-
Ny6JIMLMCTUYECKON JiMTepaType. B oTeyecTBeHHOM McTOopHorpaduu HanboJiee U3BECTHBIM
3TOT Te3UC sBJsieTCs 1Mo GpparMeHTy U3 paboThl P. JHresnbca «/lroasur Peliepbax U KOHeI]
HeMel KO KJaccuuecKod ¢puiocodpumn», B KOTOPOH OH, IpaB/a, B IOJTHOM COOTBETCTBUH C re-
resleBCKOM J1Ma/JIeKTUKON 060payuBaeT 3TOT Te3UC B €ro NPOTHUBONOJIOXKHOCTb: «JOCTOHHO
rubesy Bce TO, 4TO cyuiectByeT» [10, c. 275]. B coBpeMeHHOM reresieBeileHUU 3TOT TE3UC
JIaBHO y>Ke IPUHSATO TPAKTOBaTh KaK OJUH U3 MU(OB, CJIOXKUBLIMXCS B OTHOLIEeHUU ['ereJisl.

Hayasio ero kpuTHKe noJioXKuJI 60J1ee CeMUIeCATH JIeT Ha3aJ, U3BECTHBINA PppaHIly3-
CKUU yueHblil 3. Bellsib B cBoeil paboTe «['eresib ¥ rocyiapcTBo». B Hell OH BIOJIHE yOeau-
TeJIbHO ITOKasaJl, YTO, BO-NepBhIX, ['eresb cTpeMusca U3ydaTb AEHWCTBUTEJIBbHOCTD, YTO,
OTHIO/b, HE TOXJEeCTBEHHO CTPEMJIEHHIO K ee ONpaBJaHHUI0; BO-BTOpLIX, ['eresib HUKOrAa
He ObLJI CTOPOHHHUKOM IOJiaBJeHUsl CBOGOAbI M MpaB JIMYHOCTH CO CTOPOHBI AeCnoTHuye-
CKOI'0 rOCyZjapCTBa; B-TpeThuX, [Ipyccus B Havase XIX cTosieTus 6bL1a, B eMCTBUTENbHO-
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CTH, 10 CPAaBHEHUIO C PYTUMHU eBPONENCKUMHU Jiep:KaBaMU 60Jiee CBOOOAHBIM roCyapcCT-
BOM [1, c. 222-224].

3. Beiisib nucan: «l'eresib He sBAsieTcs puaocopoM [lpyccuu, no KpailHel Mepe, OH
He UMeeT NpaBa Ha 3TOT TUTYJ, TaK KaK IPOTUBOCTOUT BOJIHE BEJIMKOr€pMaHCKOIo Ha-
nuoHanusMa. OH — ¢usocod coBpeMeHHOTro rocyAapcTBa, KOTOPOMY OH JjaJl BepHbIM aHa-
JIU3, C TOYHOCThIO yYKa3blBAIOLMUH, B YeM 3aKJIl04aeTcs CBOOOJA B roCyJapCTBe, KaKOBBI
YCJIOBUS, KOTOPbIE J0JKHO BBIIOJHUTB TOCYJapCTBO, YTOObI ObITH FOCYAapCTBOM CBO6O-
Jibl, TOCYZlapCTBOM, peaJu3yI0LIMM COBpeMeHHOe MbluieHue» [1, c. 132].

YdyeHOMy ObIBaeT 04eHb CJI0XKHO IPOUTHU MEXAY anoJIOreTUKOW J1eCTBUTEbHOCTH
M IOCTPOEHHEM abCTPAKTHBIX CXeM, MeX/y OTBJI€YeHHbIM TeOPeTU3NPOBAaHUEM U HEKPHU-
TUYeCKHMM N03UTUBU3MOM. Kak HaM IpezcTaB/iseTcs, B I03/lHEM TBopuecTBe, B «Puioco-
¢uu npaBa», HAIMCAaHHON Ha OCHOBE TIATeJbHO IPOPA6OTAHHOrO JUaEKTUYECKOTO Me-
ToJa, 'eresito B HanboJ/IbLIEH CTeNeHU YaJ0Ch pa3peliuTh TaKOro poJa AUJIeMMy, opra-
HAYHO coyeTass B 0OLIeCTBe, NpaBe, rOCyAapCTBe CYIIHOCTb U fIBJIeHHE, He0OXoguMoe
U CJly4alHOe, BeYHOe U Npexojsliee.

B paHHeM ke cBoel pykonucHu «CrucTeMa HpaBCTBEHHOCTHY, TZe YYeHbIH NOMNbITal-
Cs CO3HATeJbHO UATH 110 NyTH KECTKOr'0 cxeMaTU3npoBaHus B Ayxe lllesnuHra, oH napa-
JIOKCaJIbHbIM 006pa3oM COeAMHMJI, Ka3aJoCb, HECOeJUHUMOe, NPSMO NMPOTHUBOINOJIOKHOE
C TOYKHM 3pEHUs] MBIIJIEHUSA: C OLHOM CTOPOHBI, BHEIIHUN CXeMaTU3M abCTPaKTHBIX YMO-
IOCTPOEHUH, HAaBA3bIBAKIIMX BHELIHHWE CXeMbl )KUBOMY MaTepHaJ/ly U MOATOHAIIILYIO M-
INMPUIO IO/, 3TU CXeMbl (KaK IpUMep: UTHOPHUPOBaHUe NpoJieTapuaTa, He BIMChIBAIOLLero-
Cs B TPEX4JIEHHYI0 CTPYKTYPY COCJIOBUM reresibssHCKOro ¢eoia/ibHO-0yp>Kya3HOro COLU-
aJIbHOTO «KEHTaBpa»), a € [pyroy CTOPOHBI, IPOU3BOJIbHOE 00'bSIBJIEHHE peasIbHO CYLLecT-
BYIOLIMX CTPYKTYP 06L1ecTBa U rocyZlapCTBa BbIpaKeHUEeM BCeoOlero NOHATHS, KOTAa Ha
CaMOM /JieJie OHU NpeJCTaBJIsA/IN COO0M JIMIIb HEYTO BpeMeHHOe U NpexoJslliee.

CxeMaTH3M U aloJioreTU4YecKasl CTPYKTypa yuyeHus 06 obliecTBe, KoTopoe [eresb
0 [JIATOHOBCKOMY 00pa3sy B TpakTaTe «CucTeMa HpaBCTBEHHOCTU» BKJIOYUJI B YYE€HUE O
rocylapcTBe B Ka4eCTBe ero HeOTbeMJIeMOU YacTH, pa3yMeeTcs, He MOTJIM He OTPa3UuThCsA
Y Ha CaMOM 3TOM y4yeHHUU. COCIOBHO-IIJIATOHUYECKUN 06pas rocyapcrsa ['eresib xapakTe-
pU3yeT Kak UJel0 rocyZapcTBa B ero craTuke. HanpoTus, TaM, re Mbl lepexojUM B pas-
Aen «IIpaBUTeNbCTBO», Mbl HAYMHAEM pacCMaTpUBaTh FOCYJAapCTBO B ero JUHaMuke. ['e-
reJib Ha3blBaeT 3Ty JJMHAMUKY «HPaBCTBEHHOM XKU3HbIO» TOCYAapCTBa.

OpnHMM U3 HauboJiee CJIOXHBIX M JUCKYCCUOHHBIX BOIPOCOB, KOTOpble BCTAIOT
3/1eCh U C KOTOPBIMU HeU306eXHO NMPUXOAUTCS UMETh JieJ0 UCTOPUKaM IpaBa, 3TO OTHO-
meHue ['eresis K Teopyuu paszesieHud Biaacteud. [lockosbKy B 3TOM nyHKTe ['eresb cyuiect-
BEHHO PacxOJHUTCA C Teopuen paspesieHus Biaacted k. JIOKKa U B L[eJIOM BBICOKO MOYH-
TaeMoro uM lll.-JI. MoHTeCKbE, MOCTOIbKY ero KOHLEeNL U rocyJapCTBEHHON BJIaCTH He-
pesiKo no/iBepraeTcss 0CO6GEHHO OCTPOU KPUTHKE.

B 3TOM OTHOLIEHMU IOKasaTesJbHas MO3ULMA HeMelkoro npasosega B. llnnpaa,
KOTOPBbIM B CBOer cTaTbe «J/lernTumanusa OCHOBHOIO 3aKOHa B KadecTBe KoHcTUTyuuu
['epmanuu c nosunuu ['erensa» npsamMo ropopu.r: «B nesnom, TpakroBka ['eresiem rocyapcr-
BEHHOM BJIACTU — 3TO OJHA M3 CaMbIX CJaObIX CTOPOH €ro NpaBOBOW U rocyZapCTBEHHOU
dunocodpun» [16, c. 87], a 0. J/lembke He 6e3 ocHOBaHUM NUcal: «Teopust pa3jeseHus BJa-
cred leress npejcraB/seT co60l napaZoKcajbHOe eJUHCTBO YCTapeBIIUX U COBpPEMEH-
HbIX ugei» [15, c. 121]. OgqHako cerofHs, KOrJa caMble aBTOPUTETHBIE YYeHble BCe Yallle
rOBOPAT 0 Kpu3Kce caMoi BecTdaibckoil Mozienv rocygapctBeHHocTH (0. Xabepmac), HU
OJIMH U3 ee MPUHLUIIOB U UHCTUTYTOB He MOXKET ObITh BbIBE/IEH 3a IpeJeJibl KpUTHYECKO-
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ro pacCMOTpPEHHUS CO CTOPOHBI pa3yMa, BKJ/II0Uasi U TEOPHUIO pa3/ie/IeHUs roCyJapCTBEHHbIX
BJIACTEM.

['erenb, AelCTBUTENIbHO, HE pa3/eJ/isil OTHOLIEHUE K pa3/ie/IEHUI0 BIaCTel KaK K CUC-
TeMe CAiep>KeK MU NIPOTUBOBECOB, FapaHTUPYIOLL el 0b1ecTBeHHY0 cBo60oay. Bosiee Toro, o
noJiaraJi, YTo JleiCTBUTEJIbHOE pas/ieJieHue BJIaCTed TOBOPHUT, CKOpee, 0 HaMeTHBLIEMCS
Kpusuce rocygapcrta. OH, fasiee, He Obl1 CKJIOHEH B CBoel «CHcTeMe HPAaBCTBEHHOCTH»
BbIIEJIATh CyZeOHYI0 BJIACTh B KaueCcTBe OJHOM M3 CaMOCTOSTeJbHbIX BeTBeH BJIACTH
B [1I0JIHOM CMbICJIE 3TOTO CJIOBA, OCTABJISASI €€ B KAaUueCTBe MPeporaTUBHI IJIaBbl FOCyiapCcTBa
(kHA35). 3aKOHOJaTe/IbHAsA BJIACTb TaKXKe He ObLia JAJis HEro TOW MHCTaHLMEH, KoTopas
yCTaHaBJIMBaJla BCe0oO111Me OCHOBAaHHUS 001 eCTBEHHOM KU3HHU.

OpHako, Bce 9TU BIIOJIHE ONMpaB/laHHbIe 3aMeYaHUs MOTYT pacCMaTPUBATbCs B Ka-
yecTBe KPUTUYECKHUX, HallpaBJIeHHbIX NPOTUB ['eresis, TOJbKO B TOM CJly4yae, €CJH BbI-
OpaThb JiubepabHy0 Napagurmy, 3ajlaiuyw k. Jlokkom u ll.-JI. MoHTecKbe, B KauecTBe
UCTHHHOU. HOo Bpsij i MOXKHO OLleHMBaTh MOJUTUKO-NPABOBYIO Teoputo ['eresis ¢ TOYKU
3peHHs] ee COOTBETCTBHUS IOCTyJlaTaM H/I€0JIOTHHM JMbepasn3Ma, KOTOpble OH, OyAy4Hu
CTOPOHHUKOM KOHCTUTYLIMOHHOW MOHapXWH, He pa3zeisa. Hy»KHO OTMEeTUTB, UTO BO Bpe-
MeHa ['eressi, B Hauase XIX Beka, JinbepasibHasA UAE0JIOTHUS CYUTAIACh IKCTPEMUCTCKOH,
u aBTOp «®Pusocodru npaBa» BbICTyNAl C KPUTUKOM JIMOepasiu3Ma, IM6epasoB U UX MOMbI-
TOK MOCTPOEHUsI FOCyZjapCTBa HA OCHOBAaHUM UCKYCCTBEHHBIX TEOPEeTUYECKUX H/JIeH, Yucie
KOTOPBIX U/led pasziesleHNs BJacTel BCerja 3aHUMaJla OJHOU U3 LleHTPa/IbHbIX MeCT: «B Ho-
BOe BpeMs paclpOCTPAHUJIOCh MpPEe/CTaBJEHUE, YTO T'OCY/JapCTBEHHOE YCTPONCTBO MOXET
ObITb CO3/1AHO, U Mbl [IEICTBUTEBHO BU/EJIU, KaK HAa OCHOBE aOCTPaKTHBIX H/JIeM CO3aBaJsics
roCyZjapCTBEHHBbIN CTPOH, HO TaK Ha3blBaeMble JIMOEpaibl, CO3/iaBaBIlINe rOCyAapCTBEHHBIN
CTpPOM Ha OCHOBe abCTPaKTHBIX MPUHLMUIOB, NOBClOy — Bo ®panuuy, B Ucnanuu, Heanoute,
[MopTyranuy, [IbeMoHTe, Ups1aHAMY U T. [, — KOHYUJIM GAHKPOTCTBOMY [5, C. 467].

Ecin xe oneHnBaTh BO33peHUs ['eress Ha Teopulo pasfie/leHUs BJACTEN C TOYKHU
3peHUs1 IPAaBOBOM H/E0JIOTUM MOHApXW3Ma, IPUHATON B HEMEIKHUX KHSDKECTBAaX Hadasa
XIX BeKa ¥ KOTOpYy B paMKax yMepeHHbIX UJled «KKOHCTUTYLLMUOHHOW MOHAapXUu» pasje-
Jisi1 Takke U [eresib, TO Mbl yBUJIUM, UTO YK€ caMa MOCTAaHOBKA BOMpOCa O pas3/esieHUur
BJIACTeN OblIa JOCTATOYHO paAvKalbHOW. MoHapxuyeckas ujesl npejroJiarajia eUHCT-
BEHHBIM UCTOYHUKOM BJIACTH BOJIKO MOHAapXa U €AMHCTBEHHOM BJIACTbIO — BJIACTh MOHAp-
xa. Peub Mor/ia uATH 0 paszesieHUU BAACTHbIX QyHKUUNU. Ho, OTHIOMb, HE 0 pa3jesieHur
rocyZlapCTBEHHBIX BJIaCTeM.

Jlanee, K cyaeOHON BJIACTU B paMKax TPaJULMA MOHApPXUYeCKOW rocy/lapCTBEHHO-
CTH, BOOOIIE, CI0XKUJIOCh 0C0060€e OTHOLIeHHe. B 6GOJIbLIMHCTBE MOHApXHWYECKUX TOCY-
JlapCTB OHa CYMTaJach HEOTYYXKJaeMOW MpeporaTuBOM MOHapXa W MOrJia JIMIb JieJeru-
pOBaTbCs UM NMOJAYMHEHHBIM WUHCTUTYTaM. TaKUM, KCTAaTH, ObLJIO MpPeJICTaBJIEHUE O FOCy-
JlapCTBEHHOM BJIACTHU BOOOILE U O Cy1eOHOM BJIACTH, B YaCTHOCTH, B Poccuiickoil uMnepuu
Jake B Havasie XX ctosietus [8; 9, c. 90]. [Ipu ToM, yTo Poccuiickass uMnepusi, BOIpeKH Ha-
BSI3bIBABLIEMCSl CTEPEOTHUIIAM, BOBCE He Obljla MOJUTHUYECKU OTCTaJIbIM FOCYAAapCTBOM, MO
KpalHel Mepe 1o CpaBHEHHUIO C 60JILIIMHCTBOM €BPONENCKUH JiepKaB TOTO BpEMEHHU.

Kak HaM npezcTaBisieTcs, ['eresib CTpeMUTCS HAWTU Y Th K Pa3BUTUIO FOCYlapCTBa
npex/Je BCero 3a CYeT YCJOXXHEHUS] CaMOMl MOHAapXUW4YeCKOM BJIaCTH, a He Ha MyTH OTKasza
OT Hee U He Ha NyTH BHYTPEHHEro pas/eJieHUsl rocylapCTBEHHOM BJIACTU KaK TaKOBOM.
MoHapxuyeckasi BJsiacTb, o [erest, BK/O4YaeT B cebsl, COOCTBEHHO, YMPaBJISIOILYIO
BJIACThb (B rerejieBCKOM TEPMHUHOJIOTUH, «BCeOOIlee NPaBUTENbCTBO») U BBICILYIO BJIACTb,
OCHOBHasi QyHKLUSA KOTOPOH COCTOUT B TOM, UTOOBI 06ecnieyruTh cobogeHrue OCHOBHOTO
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3aKoHa (ee ['eresib Ha3bIBaeT «abCOJNIOTHBIM MPABUTEABCTBOM»). B nocneaneint O. JleMmoke
pasrJisifies, ¥ Kak HaM IpeJcTaB/sieTcs, He 6e3 0CHOBaHMUS, MPeJBOCXUIlEHUE HEMELIKUM
y4eHbIM U/Jleu JnbepasbHoro npaBosezia b. KoHcTaHTa 0 «pouvoir neutre» (HeHTpaJbHOU
CUJie), KaK rapaHTe KOHCTUTYILJMOHHOTO CTPOs], KaK CBOEro pPo/ia «CTpPaKe KOHCTUTYLIUU»
[15, c. 113]. PaccMoTpuM 3TOT BONPOC NMOAPOOGHEE.

Cy6beKTHOCTb rocyZapcTBa, o ['eresto, BomjolieHa B ero NpaBUTEIbCTBE, KOTO-
poe, B CBOIO 04Yepe/ib, BOIJIOIAET B cebe BOJIIO IJIaBbl rocyAapcTBa (KHsA3s1). UMeHHO 3/iech
['eresib NpoBOAUT pasinynve MeXAy aOCOJIOTHBIM MPABUTEJNbCTBOM M BCEOOUIMM NpaBU-
TeJIbCTBOM. AGCOJIIOTHOE MPABUTEJNbLCTBO SIBJSIETCA BHEUIHUM BbIpaKeHHEM TOM «abCo-
JIDTHOM MOJIOKUTEJbHOM JyLIY )KUBOT0», KOTOpasi «KHAJIMYeCTBYeT B 1[eJIOM CaMOI'0 Hapo-
Jla» [3, c. 348]. «B aTOM BbBICIIEM MpPaBUTENbCTBE MOJIOKEHO MPOCTO COXpaHEHUE, abCo-
JIIOTHOE OTHOIleHHe, Lesoe» [3, c¢. 348]. 3Tta BaacTh, no leresto, UMeeT 3azayel, Bo-
NepBbIX, OXpaHy KOHCTUTYLMH, a B-BTOPBIX, IIpeceyeHre [ eATeJbHOCTH JIIoJled WUJIU HUH-
CTUTYTOB TaM, I/le OHa MOXET ObITh HalpaBJieHa NPOTUB UHTEPECOB 11€JI0r0, UHTEPECOB
HapoJia Kak 1eJocTHOCTH [3, c. 349]. B TpakToBKe ['eresisi BJacTh «abCOJIOTHOrO MpPaBU-
TeJIbCTBAa» PUCYEeTCs HEKOTOPOU KOMOUWHAI el HaJ30PHOM U 3aKOHOJATEJbHOW BJIACTH,
KaK OH caMo ux onpejesseT [3, ¢. 349], u BIacTU KOHCTUTYLIMOHHOTO Cy/1a, KAK Mbl MOTJIU
Obl CeroaHa 06aBUTh OT ceo.

«DopMasibHYI0 HZiel0 abCOJIOTHOTO MPaBUTENbCTBA, — nulleT [eresb, - MOXHO
BCTPETUTDb BO BCEX CUCTeMaxX TEOPUHU U JEUCTBUTEJbHOCTH, @ UMEHHO — OPraHUYeCKYHo
[eHTPaJIbHYI0 BJIACTh, BBICTYMAIOLYI0 B KaueCTBe XPaHUTEsI KOHCTUTYyUUu» [3, c. 349].
Ho Bce ke B TpakToBKe ['eresiss ero abco/itoTHOE MPaBUTEJNBCTBO — 3TO He BbIOOPHBIN Jie-
MOKpaTU4YeCKUN MHCTUTYT. [IpoBo3rjiacuB B CBOe BpeMs WK CBETCKOr0o rocyZapcCTBa,
B 3TOM Habpocke ['eresib CKJIOHEH NMPUAATH €CJU He BCeEMY IOCylapCTBY, TO, IO KpaWHeu
Mepe, ero BepXOBHOMY MHCTUTYTY pPeJUrho3HbIN aBTOpUTET: «Ero cioBa cyTe boxbu us-
peyeHHs], U OHO He MOXeT SIBJATbCA U ObITh HU NOJ, KakoH Jipyroil ¢opmoil. OHO ecTb He-
OCpeCTBEHHOE KPeueCcTBO BCEBBIUIHETO, B CBAATbIHE KOTOPOT'0 OHO JAEPXKUT C HUM COBET
Y NI0JIy4aeT ero OTKPOBEHMSsI; BCe YeJIOBeYeCKOe U BCsIKasi MHasl CAaHKLUSA 3/1eCh CHAThBI» [3,
c. 350-351].

[Ipu Takux GopMyJMpOBKax e/Ba JIU HE eJUHCTBEHHBIM aHAJOTrOM abCOJIIOTHOrO
paBUTEJbCTBA B COBPEMEHHOM OOIIECTBE MOXKHO ObLIO Obl CYUTATh MHCTUTYT BhIciiero
pykoBoauTesiss Upana. HyxkHo /iMliib UMEThb B BUAY, YTO UCTOUHHUKOM >KPEYeCKOU BJIACTU
B «abCOJIIOTHOTO NMPaBUTEIbCTBAa» B rerejieBCKOM roCyZjapCTBe SIBJISIETCS He peJIMrho3Has
CaHKIIYf, a HpaBCTBEHHBIN XapaKTep caMoro rocyaapctsa. [lockosibky, o I'eresto, Kak Mbl
BU/IE/IM, HDAaBCTBEHHOE MPEBOCXOJUT COOCTBEHHO YeJIOBEYECKOE HAuyaslo U CJAMUBaeTcs ¢ 60-
»KECTBEHHBIM Ha4yaJIOM, TO [OCYJapCTBO SIBJISIETCS BbIpaXKEeHHUEM 3TOro 60>KECTBEHHOT0 Haya-
Ja. Kak ckaxet caM [eresib B M03/1HUM epHO/i CBOEr0 TBOPYECTBA, TOCYAAPCTBO SIBJISIETCS
«3eMHbIM 60roM». UMEHHO XpeloM 3TOr0 «3eMHOro 60ora» sIBJAseTCs «abCoNITHOE Mpa-
BUTEJIbCTBO» U UMEHHO 3THUM €ro KpedyecTBOM, a He IPUHA/JIEXKHOCTBIO K XKpedyecTBYy He-
6ecHoro bora, kak B peJIMTM03HOM, TEM O0Jiee KaK B TEOKPAaTUYECKOM, FOCYyAAPCTBE, CaHK-
LJMOHHUPOBAHa ero BJIACTb.

Ecnu abconoTHOE MPaBUTENbCTBO — 3TO BOMJIOIIEHHE TOCYJAPCTBEHHOCTU B €ro
CTaTHKe, TO BCeoblllee MPaBUTENbCTBO Yy ['eresisi BonsioujaeT cob60i BCIO IUHAMUKY CUCTe-
Mbl F'OCY/JapCTBEHHOTO ynpaBJieHUs. PaccMaTpuBasi ero komneteH1yy, ['eresib o6cyxaaeT
BOIMPOCHI, OTHOCSAIIMECS K cdepe MOJUTUYECKON IKOHOMUU: OpraHu3anus Tpyha B o61e-
CTBEHHBIX MaclITabaxX, UMyIleCTBEHHOe HEPAaBEHCTBO U CBSI3aHHblE C HUM NMPO6JEMBI, 3a-
60Ta rocyzapctsa 06 UMYIeCTBEHHOM 00ecliedeHHH HUHTepecoB Bceobiero [3, c. 356-
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362]; Bonpocel npaBocyausa [3, c. 363-365]; Bonpockl BoCUTaHUs], 06pa3oBaHuUs, Ipo-
CBellleHHs], HAyKH, JieMoTrpaduiecKor MOJUTHUKH U T.II. [3, c. 366].

B nesom B pykonucu «CucreMa HpaBCTBEHHOCTU» B OCHOBY I'OCYZapCTBEHHOIO YCT-
pOMCTBa B COOTBETCTBUU C 00ILlel MapaMrMoi HeMelKOH Kaccuyecko ¢unocodun mpapa
[eresieM moJioXkeH MPUHLHUI CBOOO/bI, KOTOPbI MPUMEHUTEJNBHO K IOCYy/JapCTBEHHOM YCT-
POMCTBY TpaHCHOPMUPYETCH B «OPTaHUYECKUI MIPUHIMII», TOCPELCTBOM KOTOPOTO MPUHIIUIT
CBOGO/bI MOJIYYaeT CBOE «MeXaHU4YeCKoe CTpoeHue». Ero BoIolLeHre OCyleCcTB/ISETCS ye-
pe3 rapMoOHHUIO0, «KUBO€ ObITHE eJUHOT0», YIIPAaBJsIeMOr0 U YIPaBJISIIOIIEr0, HAPO/ia U PaBU-
TeabCTBa [3, c. 364-365]. Eciv eresib 1 NpOTHBOMNOCTABJISAN 3TO «KUBOE OBITUE €JUHOTO»
B FOCyZlapCTBe UJee pasjiesieHusl BJacTel, TO OH MPU 3TOM BCerja NojA4yepKuBal He0oOX0 U-
MOCTb QYHKI[MOHAJIBHO OPUEHTHUPOBAHHOI0 pa3/ie/ieHus CTPYKTYPbl BIaCTEM.

3To QyHKLHOHA/JbHOE pas3/iesieHre BJlacTeld, Ha MOUCKe KOTOPOTO COCpefoTO4YeH
[eresib, ckopee, OpUEHTUPOBAHO Ha pellleHHe 3aJiay AOCTHKeHHUs 6oJibleit 3pdeKTUBHO-
CTU ymnpaBJieHHs, YeM Ha KJIaCCUYEeCKYl 3ajady obecliedeHus CBOOO/bl IpakJaHUHA OT
NOCATaTeNbCTB rOCyZapCTBa, Kak ee cTaBuJ MoHTeckbe. TeM He MeHee, ¥ IPY TaKOM N0/ -
X0Jle 3TO OCTaeTCs BeCbMa BaXXHOW MpP06JIeMOM, a NPU COYETAHHUU C BOIIPOCOM O pasjeJie-
HUU BJIACTEH C TOYKU 3peHUs obecrniedyeHHs: CBOOObI U 3allUThI FPaXKJaHWHA OT IPOU3BO-
Jla JaHHas npo6JsieMa CoXpaHsieT CBOI aKTyaJlbHOCTb TaKXKe U JJIsi COBpEMEHHOU Teopuu
npaBa ¥ rocygapctBa. AM. /lposposa u C.A. KomapoB crpaefJiuBo CYUTAKOT, 4YTO «l'oCy-
JlapCTBEHHasl BJIACTh J0/KHA COOJII0AaTh CBOI UCTUHHYIO IyXOBHYIO IPUPOJY, OCTABasICh
BEPHOU CBOMM 1|eJIIM, CBOUM MyTSIM U CpPeCTBaM, OHAa PUOOpeTaeT 3HaYEeHUE TOJIbKO U3
JIYXOBHOM, HPAaBCTBEHHOW W PEJIMTMO3HOM IJ1yOUHbL. B 3THX 0cCHOBOMoOJIarawIux NprUsHa-
Kax CoJiep>KaTcsl akCMOMbI BaacTu» [7, c. 40].

Ity uzen y l'eresis KOHKpeTU3UPYETCA B €r0 KOHIENIUH «MeXaHU4EeCKOr0 CTPOEHUSA»
NPUHLMIA CBO6GO/1bI, BEIPAXKAKOTCSA B CUCTEME «CBOOOJHOIO NPaBJIEHHS», KOTOPOMY COOTBET-
CTBYIOT «TPHU BO3MOXKHble (OpMbl CBOOOJHOTO IMpaBJEHHUS»: JEMOKpPATHs, apUCTOKPaTHS
u MoHapxus. M leresib npoTUBONOCTAB/SIET TPU UX «HECBOOOJHBIE POPMbI: OXJIOKpATHS,
osiurapxus, aecrnotus [3, c. 366-367]. Takoi moAxon 3aCTaBJ/seT BCNIOMHUTb 3HAMEHUTYIO
KJIaccupUKaMIo rocyaapctB ApuctoTtess B ero «llosutuke». CylecTBeHHasl pa3HUIA CO-
CTOUT B TOM, UTO y CTarupura pas/iMyarliM OCHOBaHUEM KJlacCU(pUKALUU TOCYJapCTB Bbl-
CTyNlaeT pasjiMuMe «IPaBUJIbHOTO» W «HENPABUJILHOTO», ellle COBEpPLIEHHO abCTpaKTHOe
Y caMo 1o cebe MajiocojiepaTesibHoe. Y [eresiss TaKMM HayasloM SIBJISIETCS TMIOHSITHE CBOOO-
Zibl, KOHKPETHOCTb COJlep>KaHusi KOTOPOro ONOCpeloBaHa BCEM IpeAIlecTBYOLMM CTaHOB-
JIeHMeM HeMEeLIKOro KJIaCCMYeCKOro WUJeajn3Ma, Pa3sBUTHEM JUaJIeKTUYeCKOro MeToJa Io-
3HaHUs NPABOBbIX SIBJIEHUU U YCTAaHOBJIEHHWEM H/leU UCTOpU3Ma B npase 2, ¢. 113, 121-122].

31ecb Mbl TaKXKe HaX0 UM, GaKTUUECKH, CO3peBLIEN HEl0 0 BHYTPEHHEM €JUHCTBE
rocy/lapCcTBa U rPaXK/JaHCKOTr0 0011eCTBa, CTABIUIYI0 OAHOW U3 IJIaBHbIX JOMUHAHT MO3/He-
ro yueHus [eresia o mpaBe U rocyapcTBe U ONpeJieIuBIIed aKTyaJlbHOCTb ero ujem Ajs
COBpPEMEHHOM NOJUTHUKO-TIPAaBOBOX MBICJIH.
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Theory of State and Law

Manuscript G.V.F. Hegel, relating to 1805-1806 and entered the history of science
under the name "System of morality", a transitional stage opens to a mature system of po-
litical and legal views of a scientist, which has found its embodiment in the "Encyclopedia
of Philosophical Sciences" and "Philosophy of Law".

From the point of view of the method, "The System of Morals" is an attempt by Hegel
to move in line with the ideas and methodological principles of F.W.]. Schelling, with whom
at that time he had creative cooperation and personal friendships. During this period of his
work, Schelling develops a system that has received the name of absolute idealism. It is
based on the idea of the absolute, understood as the abstract identity of all opposites, pri-
marily the opposites of thinking and being, subject and object nature and man.

In terms of method, Hegel speaks of the absolute identity of intuition and concept,
where the absolute concept and absolute intuition are dialectically interchanged. Detailed
presentation and analysis of the system and method of F.V.Y. Schelling of this period is de-
voted to a special work by G.W.F. Hegel in 1801 “The difference between the systems of
philosophy of Fichte and Schelling in relation to Reingold’s Articles to Facilitate a Review of
the State of Philosophy at the Beginning of the 19th Century”, in which he also outlines his
own attitude to the Schellingian method [4, p. 115-134].

A careful acquaintance with the text of the manuscript shows that Hegel, as he
works on the material, moves further and further away from Schellingian schematism,
strives to develop his own dialectical method and becomes very close to him within the
framework of Schellingian schemes in the last section, when it comes to the nature of the
state. This is convincingly written by N.A. Tatarenko: “... both in the nature of writing and in
the use of terms, the last chapter differs significantly from the previous ones, especially
from the first ... One gets the impression that, armed with the principles of Schelling’s phi-
losophy and the idea of building his text on their basis, Hegel is gradually either losing in-
terest in such a schematized presentation, or realizes that he cannot apply this methodolo-
gy to all topics of the subject under study. In any case, with each page we see a less and less
ordered structure, but more and more clearly emerge the details - not yet thought out eve-
rywhere, in places contradictory - of precisely Hegelian philosophy, which will fully manif-
est itself in the Phenomenology of Spirit" [11, p. 126-127].

Nevertheless, despite the obvious and dominant influence of the methodology of
Schelling's philosophy, the manuscript "The System of Morals" is important and interesting
in that it finally consolidates the image of the state as the embodiment of moral substance,
and the discussion of the deep internal ties between the moral nature of the state and the
Christian religion goes beyond analysis of external relations of the state and confession [10,
p. 24-25].

First of all, it should be noted that the very concept of morality in this work is inter-
preted extremely broadly, which will become characteristic of Hegel's categorical apparatus
in the later period of his work. Unlike morality, which Hegel associated mainly with the sub-
jective world of man, morality encompasses the entire system of objective forms of social life,
both material and spiritual, which determine the orientation of the individual towards the
values of the absolute good. Morality mediates the unity of morality and law, so that "the con-
tent of morality is fully present in natural law" [3, p. 330]. Such an interpretation of the con-
cept of morality will later be included in Hegel's Philosophy of Law. Here, for the first time,
the later architectonics of the "Philosophy of Law" is foreshadowed. Namely: abstract law
and morality - civil society and the people - the state. This allows some specialists to speak
of the "System of Morals" as the first version of the later "Philosophy of Law".
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First, Hegel speaks of the subjective spirit, connecting it, first of all, with the problem
of the free will of the human person, the realization and objectification of this will. The me-
thod of objectification of the will is human labor, mediated by a tool, as a result of which
a person achieves the object of his aspiration. Although this labor is associated with the
mind and the instrument of production, logically it still represents, in fact, a natural, pre-
social process, and therefore also as a result of the labor process “there is absolutely no
question of any legal basis or side of ownership” [ 3, p. 282].

Further, we are talking about the "real spirit", an analogue of the later concept of objec-
tive spirit, which we meet in the "Encyclopedia of Philosophical Sciences" and which is devoted
to the problems of contract, crime and punishment, law and moral norms. In the text of the
System of Morals, Hegel analyzes various types of crimes in more detail than in the later Phi-
losophy of Law, but from the same general theoretical positions: oppression, murder, robbery,
theft, insult to honor. As later in the “Philosophy of Law”, he analyzes the internal connection
between crime and justice of retribution, calling this connection “absolute” [3, p. 313].

Hegel interprets the internal connection between crime and punishment dialectically,
through an indication of the unity and struggle of opposites. Methodologically significant is the
indication of the universal as the beginning mediating them. The unrighteousness of crime lies
in the fact that it seeks to restore the universal, the necessity of punishment - part of the uni-
versal necessity contained in the nature of morality: “Crime as a negative vitality, as a concept
constituting itself in contemplation, subordinates the universal, objective, ideal; and vice versa,
the justice of retribution as universal, objective, subjugates negation...” 3, p. 313].

The final section - morality - is devoted to the relations of civil society and the con-
cept of state structure. As in his later works - "Philosophy of Law" and "Encyclopedia of
Philosophical Sciences" - Hegel correlates the concept of morality with the sphere of objec-
tive manifestations of human relations. This suggests that this concept is already well es-
tablished in him. In the future, when in the Philosophy of Law Hegel develops his main idea
of the state as an expression of the highest moral idea, he will understand this idea not in
the Kantian sense - as an individual moral law, but in the meaning of the highest principle
of objective interaction between man, society and society states. The doctrine of this prin-
ciple is established step by step in the early works of Hegel and is his own scientific
achievement in the theoretical context of the ideas of the early nineteenth century.

The first form in which this idea of morality manifests itself in its entirety (in the
terminology adopted by Hegel in this treatise, becomes the object of “contemplation”) is
the people. The concept of the people by the beginning of the 19th century began to play an
increasingly important role in jurisprudence, largely due to the influence of the German
romantics.

The concept of “people”, which has firmly entered the European political and legal
lexicon since the works of J. Bodin, took root in German scientific speech thanks to the
work of 1765 by F.K. von Moser "On the German national spirit" [13], as well as the works
of I.G. Herder, W. Humboldt, I.G. Fichte. The latter wrote (albeit a few years later after the
creation of the “System of Morals” by Hegel): “The people and the Fatherland, as the bearer
and guarantee of earthly eternity and as the very thing that can be eternal here, is much
higher than the state, in the usual sense of the word - higher than the public the order in
which a bare clear concept grasps it and builds and preserves it according to its pattern”
[12, p. 197].

The largest representative of the historical school of law F.K. von Savigny made the con-
cept of "folk spirit" the starting point in building his historical concept of law. The “folk spirit” is
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an irrationally comprehended spiritual substance that spontaneously generates forms of legal
consciousness from itself. Therefore, the people are the source of law and the actual subject of
law-making, which legal scholars only subject to secondary cutting [6, p. 20-23].

The concept of "people” is extremely important for modern legal consciousness. Ar-
ticle 3 of the Constitution of the Russian Federation states that the bearer of sovereignty
and the only source of power in the Russian Federation is its multinational people. Accord-
ing to the Constitution of the Russian Federation, the people exercise their power directly,
as well as through state authorities and local self-government bodies.

An unacceptable substitution of concepts is the confusion of the concepts of “people”
and “civil society”, which is sometimes encountered, while the relationship between the
concepts of “people” and “civil society” is a complex and relevant social, legal and sociologi-
cal problem. It should be noted that Hegel also distinguished between these concepts, and
in his later works it was especially clear. It is all the more important to get acquainted with
how the formation of his ideas about the content of the concept of "people"” in his early
works took place.

The people for Hegel is, first of all, a living unity of individuals: "the individual con-
templates himself in everyone as himself", he emphasizes that the people are "not an ab-
stract, not an equality of citizenship"” [3, p. 327]. In other words, the association of individ-
uals into a people is not artificial, but natural.

Since the nature of this association is an absolutely moral nature, the moral prin-
ciple exists before any legal relations. It is primary in relation to them and generates them.
This interpretation of Hegel’s position is indirectly confirmed by another fragment from
the System of Morals, in which he even points to the eternal and pre-natural nature of mo-
rality: “in morality, in consciousness, absolute identity comes to the fore, which existed be-
fore nature and was something internal” [3, c. 326].

The last idea, which we meet in the early religious-philosophical and philosophical-
political treatises of Hegel, will be developed by him in detail in his Lectures on the Philos-
ophy of Religion. So far, it must be admitted that the idea of morality is expressed by Hegel
in the analyzed treatise rather vaguely, the concept of the people here is still internally un-
differentiated and is defined for the most part in a negative way: as “the absolute indistin-
guishability of any definiteness of the practical and moral” [14, p. 90].

The same impression of preliminary sketches, which in essence they are, is pro-
duced by fragments of Hegel's reasoning about the state, which the scientist also attributed
to the sphere of morality. The Hegelian doctrine of the state in the manuscript "The System
of Morals" is built under the direct influence of Plato's dialogue "The State". This influence
is nowhere more evident than in The System of Morals.

Initially following the Platonic model, Hegel focused his attention on the class struc-
ture of the state, which is not found in his other works. In later works, primarily in the Phi-
losophy of Religion, he clearly distinguishes between the concepts of civil society and the
state, referring the question of estates and, in general, the social structure of society to the
first sphere. The abstract allocation of estates as a stable internal structure of statehood
turns out to be schematism for Hegel in its description.

First, he singles out the so-called "absolute estate", which "has absolute pure morali-
ty as its principle" [3, p. 337]. This estate, in fact, unites the estates of philosophers and
warriors from Plato's "State". This estate lives for the sake of the general interests of the
whole people. His absolute morality is manifested "not as love for the fatherland, the
people, for the laws, but as an absolute life in the fatherland and for the people"” [3, p. 330].

145



Teopuda rocysapcrsa U npaBa

The second is called the "estate of integrity", in which it is not difficult to discern the
Platonic ideal of moderation. If in the era of Plato artisans and peasants could be included
here, then Hegel in the new historical conditions is talking about what during the period of
the French Revolution was called the third estate, i.e. about the bourgeoisie [3, p. 340]. The
proletariat here, apparently due to its historical underdevelopment and lack of class self-
consciousness, is presented not as the alter ego of the bourgeoisie and its gravedigger, but,
using the terminology of Hegel himself, as a kind of bourgeoisie in-itself. In any case, it is
completely overshadowed in this system of socio-political coordinates by the bourgeoisie.

Hegel connects the “estate of integrity” with the system of bourgeois values: family
and property, which, as we can observe in relation to modern capitalism, at least in its
Western version, have ceased to be absolute values and become, rather, some anti-values.
And at the beginning of the 19th century, the scientist also wrote: “The living integrity of
integrity is the family, or natural integrity, as well as the availability of property and means
of subsistence, which, as far as possible, guarantees the empirical integrity of life and the
upbringing of children” [3, p. 341]. However, already then Hegel perspicaciously noted
a kind of “axiological limitation” and the organic lack of freedom of the bourgeois class:
“This estate is not capable of either virtue or courage, which is characteristic only of a free
individuality. Integrity in the universality of her class exists without individuality and in the
originality of her relations - without freedom" [3, p. 341].

The third estate in Hegel's classification is the peasant estate, which he characteriz-
es as "an estate of coarse, raw morality" [3, p. 342]. Hegel is ready to say a little about the
morality of this estate, in fact, completely reducing this morality to trust in the absolute es-
tate [3, p. 342].

Thus, the experience of working with the seemingly most abstract and abstract me-
thods of Schellingian schematism led Hegel not to deduce the universal principles of a ra-
tional society and state, but to a direct apology for the social structure that existed in con-
temporary German states at that time, within which political power and a privileged posi-
tion, including the right to military service, belonged to the old feudal elites: the princely
power, the aristocracy, the junkers. The peasantry, constituting the bulk of the people, was
completely dependent on the feudal elite. And in the depths of this feudal, in fact, society,
there was a bourgeoisie that did not dare to claim political influence, because "this estate is
not capable of either virtue or courage."

The question of Hegel's apology for the existing German state, especially later for the
Prussian monarchy, repeatedly arose in scientific and scientific journalism literature. In
Russian historiography, this thesis is best known from a fragment from the work of F. En-
gels “Ludwig Feuerbach and the End of German Classical Philosophy”, in which he, howev-
er, in full accordance with Hegelian dialectics, turns this thesis into its opposite: “every-
thing is worthy of death, what exists” [10, p. 275]. In modern Hegelian studies, this thesis
has long been accepted as one of the myths that have developed in relation to Hegel.

The beginning of its criticism was laid more than seventy years ago by the famous
French scientist E. Weyl in his work “Hegel and the State”. In it, he quite convincingly
showed that, firstly, Hegel sought to study reality, which is by no means identical to the de-
sire to justify it; secondly, Hegel was never a supporter of the suppression of freedom and
individual rights by a despotic state; thirdly, Prussia at the beginning of the 19th century
was, in fact, a freer state compared to other European powers [1, p. 222-224].

E. Weyl wrote: “Hegel is not a philosopher of Prussia, at least he does not have the
right to this title, as he resists the wave of Great German nationalism. He is a philosopher of
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the modern state, to whom he gave a correct analysis, indicating exactly what freedom in
the state consists of, what are the conditions that the state must fulfill in order to be a state
of freedom, a state that implements modern thinking” [1, p. 132].

It can be very difficult for a scientist to pass between an apology for reality and the
construction of abstract schemes, between abstract theorizing and uncritical positivism. It
seems to us that in his later work, in the "Philosophy of Law", written on the basis of a care-
fully worked out dialectical method, Hegel was the most successful in resolving this kind of
dilemma, organically combining in society, law, state, essence and phenomenon, necessary
and accidental, eternal and transient.

In his early manuscript "The System of Morals", where the scientist tried to con-
sciously follow the path of rigid schematization in the spirit of Schelling, he paradoxically
connected what seemed to be incompatible, directly opposite from the point of view of
thinking: on the one hand, the external schematism of abstract mental constructions that
impose external schemes to living material and fitting empiricism to these schemes (as an
example: ignoring the proletariat, which does not fit into the three-member structure of the
estates of the Hegelian feudal-bourgeois social "centaur"), and on the other hand, the arbi-
trary declaration of the really existing structures of society and the state as an expression
of a universal concept, when in fact, they were only something temporary and transient.

The schematism and apologetic structure of the doctrine of society, which Hegel, fol-
lowing the Platonic model in the treatise "The System of Morals", included in the doctrine
of the state as its integral part, of course, could not but be reflected in this doctrine itself.
Hegel characterizes the estate-Platonic image of the state as the idea of the state in its stat-
ics. On the contrary, where we move to the "Government" section, we begin to consider the
state in its dynamics. Hegel calls this dynamic the "moral life" of the state.

One of the most difficult and debatable questions that arise here, and that historians
of law inevitably have to deal with, is Hegel's attitude to the theory of the separation of
powers. Since at this point Hegel differs significantly from the theory of the separation of
powers by J. Locke and, in general, by Sh.-L. Montesquieu, insofar as his concept of state
power is often subjected to especially sharp criticism.

In this regard, the indicative position of the German jurist W. Schild, who in his ar-
ticle “Legitimation of the Basic Law as the Constitution of Germany from the Position of
Hegel” directly said: “In general, Hegel’s interpretation of state power is one of the weakest
aspects of his legal and state philosophy » [15, p. 87], and O. Lembke, not without reason,
wrote: “Hegel’s theory of the separation of powers is a paradoxical unity of obsolete and
modern ideas” [14, p. 121]. However, today, when the most authoritative scientists are in-
creasingly talking about the crisis of the Westphalian model of statehood itself (]J. Haber-
mas), not one of its principles and institutions can be taken beyond the limits of critical
consideration from the side of reason, including the theory of separation of state powers.

Hegel, indeed, did not share the attitude towards the separation of powers as a sys-
tem of checks and balances that guarantees public freedom. Moreover, he believed that the
actual separation of powers speaks, rather, of the emerging crisis of the state. He, further,
was not inclined in his "System of Morals" to single out the judiciary as one of the indepen-
dent branches of power in the full sense of the word, leaving it as the prerogative of the
head of state (prince). The legislature was also not for him the authority that established
the universal foundations of social life.

However, all these completely justified remarks can be considered as critical ones
directed against Hegel only if one chooses the liberal paradigm set by J. Locke and
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S.-L. Montesquieu, as true. But it is hardly possible to evaluate the political and legal theory
of Hegel from the point of view of its compliance with the postulates of the ideology of libe-
ralism, which he, being a supporter of the constitutional monarchy, did not share. It should
be noted that in the time of Hegel, at the beginning of the 19th century, liberal ideology was
considered extremist, and the author of the Philosophy of Law criticized liberalism, liberals
and their attempts to build a state based on artificial theoretical ideas, among which the
idea of separation of powers has always occupied one of central places: “In modern times,
the idea has spread that a state structure can be created, and we really saw how a state sys-
tem was created on the basis of abstract ideas, but the so-called liberals, who created
a state system on the basis of abstract principles, are everywhere - in France, in Spain,
Naples, Portugal, Piedmont, Ireland, etc. ended up in bankruptcy” [5, p. 467].

If we evaluate Hegel's views on the theory of separation of powers from the point of
view of the legal ideology of monarchism, adopted in the German principalities of the early
19th century and which, within the framework of the moderate ideas of "constitutional
monarchy", was also shared by Hegel, then we will see that the very formulation of the
question of the separation of powers was quite radical. The monarchical idea assumed the
only source of power was the will of the monarch and the only power - the power of the
monarch. It could be about the division of power functions. But, by no means, not about the
separation of state powers.

Further, within the framework of the traditions of monarchical statehood, in general,
a special attitude has developed towards the judiciary. In most monarchical states, it was con-
sidered an inalienable prerogative of the monarch and could only be delegated by him to sub-
ordinate institutions. This, by the way, was the idea of state power in general and of the judi-
ciary, in particular, in the Russian Empire even at the beginning of the 20th century [7; 8, p. 90].
Despite the fact that the Russian Empire, contrary to the stereotypes imposed, was not at all
a politically backward state, at least compared to most European powers of that time.

[t seems to us that Hegel seeks to find a path to the development of the state, pri-
marily through the complication of the monarchical power itself, and not on the path of ab-
andoning it and not on the path of internal division of state power as such. Monarchical
power, according to Hegel, includes, in fact, the governing power (in Hegelian terminology,
“general government”) and the highest power, the main function of which is to ensure com-
pliance with the Basic Law (Hegel calls it “absolute government”). In the latter, O. Lembke dis-
cerned, and, as it seems to us, not without reason, the anticipation by the German scientist
of the idea of the liberal jurist B. Constant about “pouvoir neutre” (neutral force), as the gu-
arantor of the constitutional order, as a kind of “guardian of the constitution” [14, c. 113].
Let's consider this question in more detail.

The subjectivity of the state, according to Hegel, is embodied in its government, which,
in turn, embodies the will of the head of state (prince). It is here that Hegel draws the distinc-
tion between absolute government and general government. The absolute government is the
external expression of that "absolute positive soul of the living", which "is present in the
whole of the people itself" [3, p. 348]. “In this supreme government, a simple preservation, an
absolute relation, a whole” [3, p. 348]. This power, according to Hegel, has the task, firstly, to
protect the constitution, and secondly, to suppress the activities of people or institutions
where it can be directed against the interests of the whole, the interests of the people as inte-
grity [3, p. 349]. In Hegel's interpretation, the power of "absolute government" is drawn as
some combination of supervisory and legislative power, as he himself defines them [3,
p. 349], and the power of the constitutional court, as we might add today on our own.
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“The formal idea of absolute government,” writes Hegel, “can be found in all systems
of theory and reality, namely, an organic central authority acting as the guardian of the
constitution” [3, p. 349]. But still, in Hegel's interpretation, his absolute government is not
an elected democratic institution. Having proclaimed at one time the idea of a secular state,
in this sketch, Hegel is inclined to give, if not to the entire state, then at least to its supreme
institution, religious authority: “His words are God’s sayings, and it cannot appear and be
under any other form . It is the direct priesthood of the Most High, in whose shrine it holds
counsel with him and receives his revelations; everything human and every other sanction
is removed here” [3, p. 350-351].

With such formulations, perhaps the only analogue of absolute government in mod-
ern society could be considered the institution of the Supreme Leader of Iran. It is only ne-
cessary to keep in mind that the source of priestly power in the "absolute government" in
the Hegelian state is not a religious sanction, but the moral character of the state itself.
Since, according to Hegel, as we have seen, the moral transcends the actual human prin-
ciple and merges with the divine principle, the state is an expression of this divine prin-
ciple. As Hegel himself would say in the late period of his work, the state is an "earthly god."
[t is precisely the priest of this “earthly god” that is the “absolute government” and it is pre-
cisely this priesthood of his, and not belonging to the priesthood of the heavenly God, as in
areligious, especially as in a theocratic state, his power is sanctioned.

If absolute government is the embodiment of statehood in its statics, then Hegel's
universal government embodies the entire dynamics of the state administration system.
Considering his competencies, Hegel discusses issues related to the field of political econ-
omy: the organization of labor on a social scale, property inequality and related problems,
the state's concern for the property provision of the interests of the general [3, p. 356-
362]; issues of justice [3, p. 363-365]; issues of upbringing, education, enlightenment,
science, demographic policy, etc. [3, c. 366].

In general, in the manuscript “The System of Morals”, in accordance with the general
paradigm of the German classical philosophy of law, Hegel put the principle of freedom as
the basis of the state structure, which, in relation to the state structure, is transformed into
an “organic principle”, through which the principle of freedom receives its “mechanical
structure”. Its embodiment is carried out through harmony, "the living being of a single",
controlled and managing people and government [3, p. 364-365]. If Hegel contrasted this
“living being of one” in the state with the idea of separation of powers, he always empha-
sized the need for a functionally oriented separation of the structure of powers.

This functional separation of powers, on the search for which Hegel is focused, is
more likely to be oriented towards achieving greater efficiency of government than the
classical task of ensuring the freedom of the citizen from the encroachments of the state, as
Montesquieu put it. Nevertheless, even with this approach, this remains a very important
problem, and when combined with the issue of separation of powers in terms of ensuring
freedom and protecting a citizen from arbitrariness, this problem remains relevant for the
modern theory of state and law as well. A M. Drozdova and S.A. Komarov rightly believe
that “State power must observe its true spiritual nature, remaining true to its goals, its
ways and means; it acquires significance only from the spiritual, moral and religious
depths. These fundamental features contain the axioms of power” [7, p. 40].

These ideas are concretized by Hegel in his concept of the “mechanical structure” of
the principle of freedom, expressed in the system of “free government”, which corresponds
to “three possible forms of free government”: democracy, aristocracy and monarchy. Hegel
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contrasts them with their three “non-free forms: ochlocracy, oligarchy, despotism [3,
p. 366-367]. This approach brings to mind the famous classification of states by Aristotle in
his Politics. The essential difference is that in Stagirite the distinguishing basis for the clas-
sification of states is the distinction between "correct” and "wrong", which is still complete-
ly abstract and has little content in itself. For Hegel, such a beginning is the concept of free-
dom, the concrete content of which is mediated by all the previous formation of German
classical idealism, the development of the dialectical method of cognition of legal pheno-
mena and the establishment of the idea of historicism in law [2, p. 113, 121-122].

Here we also find, in fact, the mature idea of the internal unity of the state and civil
society, which became one of the main dominants of Hegel's late doctrine of law and the
state and determined the relevance of his ideas for modern political and legal thought.
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CnenyeT oTMeTUTD, YTO B Poccuiickoit Pefiepaniiu He Tak MHOTO cdep, rAe ObLIU
Obl OrpaHUYEHUs] HA y4yacTHe TeX WJIU UHbIX CYO'bEKTOB B XO3SIMCTBEHHBIX 00IECTBax
Y, KaK NpaBUJIO, BCcerja noJo6Hble OrpaHU4YeHus 00YC/I0BJIEHbl YHUKAIbHOU cieliuPUKOU
JlesITeJIbHOCTU TaKUX 0611ecTB. Tak, B YaCTHOCTH OTPaHUYEHUS HA y4aCTHe YCTAHOBJIEHbI
JUis yupearTesied (aKLMOHEPOB, YYaCTHUKOB) KpPeAUTHOI0O PEUTUHIOBOr0 areHTcTBa [12,
4. 1 cT. 6], cTpaxoBOUM MeJUIIMHCKON opraHu3anui [8, 4. 2 ct. 14], MukpopuHaHCOBOH Op-
ranusanuu [14, 4. 1 cT. 4.3], akioHepoB (y4acTHUKOB) sioMbapAaa [13, 4. 1 cT. 2.2], yupe-
AuTesiell (y4aCTHUKOB) OpraHusatopa TOprosJd [9, 4. 1 cT. 7], yupeaurtenem (coyupeu-
TeJieM) CpeCTBA MAacCOBOM UHPOpMaLUH [5, CT. 7] U HEKOTOPBIX APYTUX.

[Too6HbIE OrpaHUYeHUs CoAepPXUT U 3akoH Poccuiickoit ®enepanuuu «O yacTHOM
JleTEKTUBHOM M OXpPAaHHOW [eATeJbHOCTU», KOTOPBIU omlpejesisieT 3aKpbIThbId MepedyeHb
CyO'bEKTOB, KOTOpPblE HE MOTYT SIBASATbCA YYpeAUTENAMHU (Y4aCTHUKAMU) YaCTHOM OXpaH-
HOW OpraHu3alMU: 0OIeCTBEHHble 00beJlMHeHUs; usndeckrue U (UJIHU) OPUAAYECKHE
JIULa, He COOTBETCTBYWOIME TpeOOBaHUAM, YKa3aHHbIM B 4acTHU 4eTBepTOW cTaTbu 151
Ha3BaHHOr0 3aKOHA; IpakJaHe, COCTOsILMe Ha ToCyJapCTBEHHOU ciykbe 6O 3ame-
1larollre BbIOOPHbIE OMJIaYMBaeMble JOKHOCTH B 00OLIeCTBEHHbIX 00'beIMUHEHUSX; TPAXK-
JlaHe, UMeloL1e CYAMMOCTb 3a COBepIIEHHE YMBILIJIEHHOTO NPECTYIJIEHUS], a TaKXKe pHU-
JIM4ecKUe JIMIA, B COCTaBe yupeuTesed (y4aCTHUKOB) KOTOPbIX UMEIOTCSl YKa3aHHbIe JIU-
11a; UHOCTPaHHbIe rpaxkJaHe, rpaxkaHe Poccuiickoit @efepany, UMeloLde rPaxKAaHCTBO
MHOCTPAHHOI0 TOCY/AapCTBa, JiMla 6e3 rpakJAaHCTBa, MHOCTPAaHHble IOpUAUYECKHE UL,
a TakXKe OpraHu3alluy, B COCTaBe yupejuTeseil (y4aCTHUKOB) KOTOPbIX UMEIOTCS YKa3aH-
Hble TpaXkJjaHe U JIULA, IPU OTCYTCTBHUU COOTBETCTBYIOLIETO MEXAYHAPOAHOTO AOTOBOpa
Poccuiickoit ®enepanuu [6].

3akoH Poccuiickoit @enepanuu «O 4acTHOU AeTEKTUBHOW U OXPAaHHOM JAeATe/IbHO-
CTU» B MepBOHAYaJIbHOW peJlaKliMd He OTpaHUYMBaJl KPyr Cy6'beKTOB, KOTOPble BIpaBe
ObITh yYaCTHUKAMHU (yupeJUTessIMU) YaCTHBIX OXPAHHbIX NPEANPUATUN U He YCTaHABJIU-
BaJl TpPeOOBAHUM K JieSITeJIbHOCTU yupeauTesied (y4aCTHUKOB) TaKUX NpeAnpusaTuil. [Ipu
3TOM cTaTbsl 14 Ha3BaHHOTO 3aKOHA J0MYyCKaJa CO3/iaHUe MPeANpUATHUSIMU JIOObIX opra-
HU3aLlMOHHO-NIPAaBOBbIX GOpPM 000COOJEHHBIX MOJpa3/ieJleHUN JJisl OCYIECTBJIEHUS OX-
PaHHO-CBICKHOM JesTeJbHOCTA B MHTepecax 6e30MacHOCTH yuypeauTess. [laHHas HopMa
M03B0JIsJIa KOMMEPYECKHM OpraHU3alUsIM CO3/1aBaTh COOCTBEHHbIE «CJYXKObl 6€30MacHO-
CTU», AeaTeJIbHOCTb KOTOPbIX OblJa UM MOJIHOCTbIO MOAKOHTpPOJIbHA. [l0CKOJIBKY OXpaH-
Hasl [1esiTeJIbHOCTb CONps>KeHa C MpUMeHeHHeM U3UYECKOHN CHJIbl, @ UHOT/A U OPYKHUS,
BO3MO>XHOCTb CO3/JaHUsl COOGCTBEHHbIX OXPAaHHbIX MOJApPa3/eJeHUN co3aBaja PUCKU JJis
MCII0JIb30BaHUSl KOMMEPYECKMMU OpPTaHU3alUsIMH TaKHUX 0/ipa3/ie/IeHUN He TOJIbKO JJIs
obecrneyeHusi 6€30MaCHOCTU CBOEN X03WCTBEHHOU AeATeJbHOCTH, HO U /151 BO3/,eUCTBUSA
Ha KOHKYpUpYIOlL[Ke opraHu3anuu [6].

B HOBOH peJlakliMd Ha3BaHHOTO 3aKOHA CO3/JlaHMEe COOCTBEHHBIX OXPAaHHBIX MOJ-
paszesieHu cTajio HeBo3MoXHO [10, cT. 2]. CoryiacHO AeHCTBYyoOLeN peJakiuyd 3aKoHa
Poccuiickoint ®epepanuu «0 yacTHOM AETEKTHBHOM U OXpPaHHOM JesiTeJIbHOCTU B Poccuii-
ckon Pefepanu» OKa3aHHWe OXPAaHHBIX YCJAYT OCYILECTBJSAETCHA TOJIBKO ClelUaJbHO Y-
pPeXJAEeHHbIMHU JJis1 3TUX IieJiel 001ecTBaMU C OTPAaHUYEHHON OTBETCTBEHHOCTbBIO, a JJIs
yupeauTesied (y4aCTHUKOB) TaKUX OOLIECTB, JAHHbIA BU/| AeSITEJbHOCTU [IOKEH OBITh
OCHOBHBIM [6, 4. 1 cT. 15.1]. BMecTe ¢ TeM /I/is1 OpUANYECKUX JIKII, OCYIeCTBISIOUUX HHYIO
JleITeJIbHOCTb, KpOMe OXPaHHOM, 3aKOHOATe/b OTZAEe/JbHO OTOBOPUJ BO3MOXKHOCTb y4pe-
YKJleHUsl YaCTHOU OpraHu3alyu B Nopsi/iKe, yCTaHOBJIeHHOM [IpaBuTesnbcTBOM Poccuiickon
®epepanuu [15], npu aTOM, X0TA B JaHHOM [l0JI0KEHUHU peub UJIeT UMEHHO 06 «yupex/e-
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HUW» OXPAHHBbIX OpraHu3alUi, AelCTBUE COOTBETCTBYMOIEro nocraHoBjeHUs [IpaBu-
TesibcTBa Poccurickorn Pesepanu o CMbICAY 3aKOHA JOJ/DKHO PacHpOCTPaHATBCA U Ha
C/ly4au y4acTHUS OPUANYECKOTO JMIa B OXPaHHOM OpraHU3alUH.

OfHaKo Ha rpakJaH TaKOHW MOpPS/OK, KaK NMpeJCTaBJseTCs, pacnpoCcTpaHeH ObITh
He MOXeT B CUJIy MPSMOro yKa3aHUs B 3aKOHe MMEHHO Ha yupeJuTesied-IopuAudecKUx
aul. Takoe PUAHAYECKOE JULO0 JOKHO ABJASATHCS CTPAaTErMyeCcKUM NpeAnpUsiTUEM, CTpa-
TeruyeCcKuM aKLHOHEPHBIM 06I1eCTBOM, CYO'bEKTOM eCTeCTBEHHBIX MOHOIOJIUM, rocyap-
CTBEHHOM KOpHopauuver WM rocyapCTBEHHOM KOMIIAaHMEW WJIM BOWCKOBBIM Ka3aybUM
00111eCTBOM, a TaKXe 000CHOBAaTh HEOOXOAHMMOCTb yUpeX/EeHUsI OXPAaHHOW OpraHU3aluu
[15, m. 2, 3]. HazBaHHbIe OrpaHUYeHHs B OTHOUIEHHUH y4upeauTesield (y4aCTHUKOB) OXpaH-
HbIX OpPraHU3alUN ObLIM YCTAaHOBJIEHDI C LI€JIbI0 BOCIPENSITCTBOBAHUS CO3JJaHUIO U Jes-
TeJIbHOCTU adPUIUPOBAHHBIX OXPAHHBIX CTPYKTYP, @ TAKKe HCI0JIb30BAHHUIO OXPaHHBIX
OpraHMU3alUil BONPEKH 1ieJisiM OXpaHHOH JesaTeqbHOCTH [39]. BMecTe ¢ TeM, camo 1o cebe
JlaHHOE peryJIMpOBaHUE COJIEPXKUT HEONpeJeIeHHOCTb, He MO3BOJISIOILY0, OJHO3HAYHO
OnpeJle/IMTh KPYT CyO'b€KTOB, KOTOpPble He MOTYT SIBASATbCS yupeAuTensiMu (yyacTHHUKa-
MH) YaCTHOM OXpPaHHOM OpraHU3alUH.

EcTb cMbIC/ pacKpbITh J@HHBIA Bompoc 60Jsiee mo/ijpobHo. B opuanyeckon utepa-
Type YKa3blBaeTCH Ha HeolpeJe/leHHOCTb YCTAaHOBJIEHHbIX OTPaHUYeHUH /Il yupeauTe-
Jiel (YYaCTHHKOB) YAaCTHBIX OXpPaHHBIX OpraHU3allyil, IpUYeM aBTOpbI NpeAJaralT pas-
JIUYHble MHTeplnpeTauuy. Hanpumep, oTMedaeTcsd Heonpee/eHHOCTb MOHATUSA «OCHOB-
HOU BU/, JeITeJIbHOCTU» U MpeJJiaraeTcs OCHOBHbIM BU/IOM JeATEJbHOCTU KOMMepue-
CKOM OpraHMu3alMi CYUTATh TOT, KOTOPbIM MMeeT HaubOoJIbLIYI0 3HAYUMOCTb B 00LIEM
o6beMe yC/Iyr Mo UTOraM rojia; MOCKOJIbKY KOpIopaTUBHAsi OXpaHHasl opraHu3anus yd-
pexaaeTcs rpaXKJaHUHOM TOJIbBKO JJisSl OKa3aHUsl OXPaHHBIX yCIYT, TO NPOLeCC UX OKa3a-
HUS U OyJieT SABJAThCS AJisl HEro OCHOBHBIM BU/IOM JiesiTeNbHOCTHU [43, 44]. EcTb u gpyrue
IpUMepbl, KOrJla OTMeYaeTcsl HeSICHOCTb JAHHOT0 MOHATUSA A/ GU3UYECKUX JIUL, U pej-
JIaraloTCsl BAPUAHTHI €ro UCTOJIKOBaHUd [42]. HeMHorouucjieHHble KOMMEHTApUU 3aKOHa
Poccuiickont ®egepanuun «O 4acTHOU JeTEKTUBHOW U OXPaHHOU JesTeJIbHOCTU B Poccuii-
ckoil Peflepaniu», Kak IpaBuUJIO, He COZepKaT TOJKOBAHUSI BTOPOT0 NpeJI0XKeHUS YacTH
yeTBepTOM [40].

BykBasibHOe MpoYTeHHe U 'paMMaTHYeCKoe TOJIKOBaHHE YacTH YeTBEPTOM cTaTbU 151
3akona Poccuiickoit @egepanuu «0 4acTHOM JeTEKTUBHOU U OXPAaHHOU JieTeJbHOCTU» (Ha
KOTOPYIO COAEPXKUTCSA CChbLJIKA B MYHKTE 2 YacTH NATOW JAaHHOM CTaThH, YCTaHABJIMBAKOILEM
KpYT JIML, KOTOpble He MOTYT ObITh YYpeAuTeasIMHU (YyYaCTHUKAMM) YaCTHOM OXpaHHOU opra-
HU3aIMU) IPUBOJUT K BbIBOAY, YTO JAHHAs HOpMa yYCTaHaB/IMBaeT TPebOBaHUS K yupeuTe-
JisAM (y4yaCTHMKAM) YaCTHOM OXpaHHOM OpraHU3alUy — OPUAUYECKHM JIULAM.

Tak, B nepBOM Npe/JioKeHUU pedb UAET 0 HEBO3MOXXHOCTU CO3JjaHUSl YACTHOU OX-
paHHOU OpraHMU3alMM KaK J0uepHero obliecTBa OpraHu3anuel, ocylecTBASOIENR UHYIO
JleITeJIbHOCTb, KpOMe OXpaHHOU. TpeTbe NpeasoKeHUe YCTaHaBJIMBaET, YTO NIpaBo y4pe-
KJIEHUSI YAaCTHOM OXpaHHOW oOpraHu3aluy OPUAUYECKUM JIHIOM, OCYyIeCTBJSIOLUM
MHYIO [1esiTe/IbHOCTb, KpOMe OXPaHHOM, MOXKET ObITh IPEL0CTaBJIEHO MPU HAJTUYUHU JOCTa-
TOYHBIX OCHOBAaHHU B Mopsifike, ycTaHOBJAeHHOM [IpaBuTesnbcTBoM Poccuiickoit Penepa-
nuu. B yeTBepTOM NpejJioKEHUU peub UJeT 0 puinasax 4YaCTHOM OXpaHHOM OpraHu3a-
nuu. [lpy TakoM NOCTpOeHUH [aHHOW HOPMBI JIOTUYHO MpeAIOoJIOKUTb, YTO ee BTOpOe
npejjioxkeHue — «/lyisg yupeautesis (y4acTHHMKA) YaCTHOM OXpPaHHOW OpraHU3aluy JJaHHbINA
BU/I 1eITEJIbHOCTH JI0JDKEH ObITh OCHOBHBIM» — TaKXKe aJIpeCOBaHO PUAUYECKHUM JIHIAM,
a He TpaKk/iaHaM, U TOr/ia NOHATHE «BUJ, J1esITeIbHOCTU» NPUOOpETaEeT JJOCTATOYHO OIpe-
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JleJleHHble odepTaHus. OJlHAaKO Ha3BaHHBIN BU/] TOJIKOBaHUSI He COOTBETCTBYET TOMY CMbICTY
HOPMbI, KOTOPbIY IPUAAETCA €W CJI0’KUBIIENCS TPABONPHUMEHUTEbHOW PAKTUKOM.

Ctporo rosopsi, moJioKeHUe 4YacTU 4YeTBepToW ctaTbu 15.1 ykazaHHoro 3akoHa
Poccurickon ®enepanuu cofepKUT NOHATHSA, HANIOJTHEHHE KOTOPBIX B CUJIY JeHCTBYyOLle-
r0 3aKOHO/IaTe/IbCTBAa He MOKeT ObITh PACKPBITO B OTHOLIEHWH I'PaXK/IaHMHA, He OCYILeCT-
BJISIIOIETO MPeNNPUHUMATENbCKYIO AeATeJbHOCTh — «BHU/ JIeITeJIbHOCTU» U «OCHOBHOMU
BU/I ZlesITeJIbHOCTH [6].

B Poccuiickoii ®@enepanun gerictByeT OO6LepOCCUUCKUN KJacCUPUKATOP BHU/O0B
9KOHOMMUYECKOU JlesTebHOCTH. KiaccudukaTop Ucnosib3yeTcs, B TOM YUCIIe, IPU pelle-
HUHU 3a/]a4, CBSAA3AHHBIX C KjJaccuduKalyel U KOAMPOBaHMEM BU/0B 3KOHOMUYECKOU Jiesl-
TeJIbHOCTH, 3asIBJIIEMbIX XO3WCTBYIOIUMHU CyO'beKTaMU NIPU perucTpanuu, a Takxe oI-
peJieJieHMeM OCHOBHOI'O U JIONOJIHUTE/IbHBIX BU/JI0B 3KOHOMUYECKOMN AeATeJbHOCTH, 0Cy-
IIeCTBJISIEMbIX X035IUCTBYIOIIMMU CyOobeKkTaMu [17].

Yka3aHue Ha HEOOXOAMMOCTb perucTpalu X03UCTBYOIHUX CyO'beKTOB, pacCcMaT-
prBaeMoe B CUCTeMe JeUCTBYIOILEero NpaBoBOr0 PeryJMpoBaHUs, B YaCTHOCTH C Y4€TOM
nosioxkeHul PefepanbHOro 3akoHa «0 rocy/JapCTBEHHOM PeruCTpal Uy IOPUINYECKUX JIHI]
Y MHJAWBUAYAJNbHBIX NpeAnpuHuMarenei» [11, ctT. 5, 7.1, 22.2], no3Bo/IsieT IPUUTH K BbI-
BOJY, YTO yYKa3aHHas KJacCUPUKaALMA BUJOB 3IKOHOMUYECKON [1eITeJIbHOCTH U UX JieJie-
HHe Ha OCHOBHBIE U JIONOJIHUTEJIbHble IPUMEHUMBI JIMIIb K TEM X03AHUCTBYIOLIUM Cy0Ob-
eKTaM, KOTOpble 3aperuCTPUpPOBaHbl B KaueCTBe TAKOBBIX B YCTAHOBJIEHHOM 3aKOHOM I10-
psZike B BH/Jle I0PUAYECKOTO JIMLA WK UHAUMBUAYAJbHOrO NpeanpruHumarens. Tak, B Equ-
HbIM FOCYJapCTBEHHbIM peecTp WpPUANYECKUX JUL, U ENUHBIN rocylapCTBEHHBIUM peecTp
WH/AUBU/ya/bHbIX IPeJIIPUHUMATEIel BHOCATCA CBeJleHUA 0 BUJax SKOHOMUYECKOH Jied-
TeJIbHOCTH JIMLA 10 yKa3aHHOMY OO6LepoCcCUiCKOMY KJ1acCUPUKATOPY, B YUC/Ie KOTOPBIX
BblJle/I1eTCS OCHOBHOM BUJ [1eATeJIbHOCTU U (NIPU UX HAJIM4YMU) JOTOJHUTENbHbIE BU/bI
JeATeJIbHOCTH.

Taxke MOXHO OTMETHUTB, UTO IS LieJiel YCTaHOBJIEHUS CTPAaxOBbIX Tapu(pOB Ha 0651-
3aTeJIbHOE COLlMA/IbHOE CTPaxOBaHHWe OT HeCYaCTHBIX CIy4aeB Ha NMPOM3BOACTBE U npodec-
CUOHAJIbHBIX 3200JiIeBaHUI ObLIM pa3paboTaHbl [IpaBuia oTHECEHUST BULOB 3KOHOMUYECKOU
JlesITEJIbHOCTH K KJIaccy NpodeccuOHa/lbHOTO PUCKA, COTJIaCHO KOTOPBhIM [16] OCHOBHBIM
BU/IOM 3KOHOMHUYECKOHN JeATEeJbHOCTH KOMMep4YeCKOM OpraHMU3alUM SBJSAETCH TOT BHUJ,
KOTOPBIM [0 UTOTaM NpeJbIAYLIero roja uMeeT HaubOJIbIIWHN yJeJbHBIA BeC B 001LeM
o6'beMe BbINYLIEHHOW NPOAYKLUU U OKa3aHHBIX YCIYT; OCHOBHBIM BH/IOM 9KOHOMHYECKOMH
JleATeJIbHOCTU HEKOMMePYeCKON OpraHu3alyy fBJSAEeTCS TOT BUJ, B KOTOPOM 10 UTOraM
npeAblAylLIero roja ObLJIO 3aHATO HauboOJiblllee KOJUYECTBO PaOOTHUKOB OpraHU3allvy;
OCHOBHOM BH/J] 9KOHOMUYECKOH J1eTeJbHOCTH CTpaxoBaTesis — GU3NYeCKOoro JMLa, HaHU-
Malolero JuL, NojAjexaliux 00s3aTeJIbHOMY COLlMaJIbHOMY CTPaXOBaHUIO OT HECUYACTHBIX
cJlydaeB Ha NMPOU3BO/ACTBe U NPodecCHOHANTbHbIX 3a00/1eBaHUH, COOTBETCTBYET OCHOBHO-
My BUJY AeATeJbHOCTH, YKa3aHHOMY B EJMHOM rocyfapCcTBEeHHOM peecTpe WUHIUBUAY-
aJIbHBIX NpejIpUHMUMaTeIex.

[Io OTHOLIEHUIO K IPaKJaHUHY — U3HMYeCKOMY JINLY AeHCTBYOLee rpaxJaHCKoe
3aKOHO/IaTe/JbCTBO He YCTaHaBJMBAaeT 0053aTeJbHOCTU ONpeJie/leHUs] TaKOro NMOHATHUA
KaK «OCHOBHOW BU/J, €ro JIeiTeJIbHOCTU». [Iph 3TOM O4YeBHUJHO, UTO MOHSTHE «OCHOBHOE
MeCTO paboThbl», ONpejessieMoe C y4eTOM MoJioxkeHUH TpygoBoro kojekca Poccuiickoi
depepanuy, He ABJIAETCH TOXKAECTBEHHbIM.

Mexnay TeM, ['paxkaaHckuii koaekc Poccuiickoit ®enepanuu [3, m. 5 cT. 66] u Pepe-
pasibHbIM 3aK0H «06 06111ecTBax C OrpaHUYEHHON OTBETCTBEHHOCTbIO» [7, 1. 1 cT. 7] Haje-
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JIIIOT BO3MO>KHOCTBIO ObITh YYaCTHUKAaMM 00LeCTBa KaK Ipak[aH, TaK U IOPUAUYECKUX
JuL. JlaHHbIe 0JI0’KEHUS], pacCMaTpUBaeMble B CUCTeEME JIeMCTBYIOLLEro NpaBoBOTo pery-
JIMPOBaHHUS, MO3BOJISIIOT NPUUTHU K BbIBOJY, YTO JIIOOOW IpaKJAaHUH, CTAHOBSICb YYaCTHU-
KOM 0011leCTBa C OrpaHUYE€HHON OTBETCTBEHHOCThIO, IPUOOPETAET JaHHbIN CTAaTyC UMEH-
HO Kak ¢U3UYecKoe JIUIO, T.e. BHE B3aMMOCBSI3U CO CTAaTyCOM UHJUBUAYAJIBHOTO Mpej-
npUHUMAaTEJIS.

[Ipy 5TOM HEO6XOAMMO YYUTHIBATh U PA3IMYHbIN XapaKTep AesaTeJbHOCTH, OCyllle-
CTBJIIEMOM I'PaXKJaHUHOM KaK PU3UYECKUM JIMLIOM U KaK UHJAUBHU/AYaJbHbIM NpeJIpPUHU-
MartesieM. [IpenprHUMaTeNbCcKas AeATENbHOCTh — 3TO CaMOCTOSITEJIbHAsA, OCYLIeCTBJIsIe-
Mas Ha CBOM PHUCK [JleITeJIbHOCTb, HallpaBJeHHasA Ha CHUCTeMaTHU4YeCcKoe IMOoJIydYeHHUe NpU-
ObLIK OT MOJIb30BAHUSI UMYIIECTBOM, NPO/IaKK TOBAPOB, BbIMOJIHEHUS PaboOT UM OKasa-
Hus ycayr [3, n. 1 cT. 2]. B npuHuune Takoe onpejeseHue npeAnpUHUMaTeIbCKON Jiesi-
TEJIbHOCTU (B YAaCTHOCTH, KPUTEPHUHN CUCTEMATUYHOCTH) MpeJIoJaraeT JO0BOJbHO BBICO-
KYI0 CTelleHb BOBJIEYEHHOCTH JiMIA B ee ocyljecTBieHre. OJHAKO 3TO He 03HAYAET, YTO
JlaHHadA J1eTeJIbHOCTb JJIl TpaXKJjaHWHA ABJISIeTCA OCHOBHOU. [IpU olleHKe TaKUX KpHUTe-
pUeB Kak TpyA03aTpaThl, BpeMs, yPOBEHb [0X0/la U Mpovee, BO3MOXXHO OCHOBHOM Jesl-
TEeJIbHOCTBIO IPaXK/laHUHA Oy/leT ABJATHCS, HANPUMep, TPYA0Basi AeSATEJNbHOCTb.

Y4yacTue B 0611leCTBe C OFpaHUYEHHOW OTBETCTBEHHOCTBIO CaMO IO cebe He MOXKeT
pacLeHuBaTbCs B KauecTBe NpeApUHUMATeNbCKOU AeATeIbHOCTH; OHO OTHOCUTCS K UHOMU
He 3aMnpeleHHON 3aKOHOM 9KOHOMHWYEeCKOU AesdaTebHOCTH [18, 1. 4.2; 20, . 2.2]. Bosiee To-
ro, yuacTue B 00LIeCTBe C OTpaHUYEHHON OTBETCTBEHHOCTHIO, IO CYTH, MOXKET HE SIBJSATh-
€l KaKMM-TO aKTHUBHBIM BHUJOM JesTeJbHOCTU. PaKTHUECKU 3TO HAbOp ompejeseHHbIX
npaB y4aCTHHKA 00IecTBa, KOTOpPble OH BpeMsi OT BpeMEHU peaiu3yeT, KaK NpaBUJIO, HAa
ouepelHbIX WJIU BHeEOUEpeAHbIX COOpaHUAX 0OLIecTBA. YYaCTHUK OOIECTBA MOXET He
IPUHUMATh aKTUBHOTO y4aCTUs B TeKylleHl AesATeJbHOCTH 06LIeCcTBa, [IJIsl 3TOr0 CyLlecT-
BYyeT PYKOBO/CTBO (MeHEeP)KMEHT) 0011eCcTBa.

KoMMepueckast ke opraHusanus SIBJASETCS CaMOCTOSITEJbHbIM CyO'b€KTOM IpaBa,
OTJIMYHBIM OT €€ y4aCTHUKOB. OCHOBOM KOHCTUTYLIMOHHO-NIPABOBOT0 CTAaTyCa Y4aCTHUKOB
X035IMCTBEHHBIX OOLIECTB CAYKUT NMPaBO Ha CBOOOJHOE MCIOJIb30BaHUE CBOUX CIIOCOOHO-
CTeW Y UMYILLeCTBa JJi NpeAlpUHUMaTe/ bCKOM U UHOM He 3allpelleHHOU 3aKOHOM 3KO-
HOMUYECKOU eTeJIbHOCTU; NMPU 3TOM JesTeJbHOCTb aKIMOHEPOB (YYaCTHUKOB) He fIB-
JisieTcsl MpeJiIPUHUMATE/bCKONM (OHA OTHOCUTCS K MHOW He 3alpellleHHOW 3aKOHOM 3KO-
HOMUYECKOU J1esITeIbHOCTH) — NMpeAIPUHUMATEbCKYIO AeTeJbHOCTb OCYIIECTBJSIOT HE
y4aCTHUKH KaK TaKOBble, a camMa opranusanus [18, o. 4.2].

TakuM 06pa3oM, yyacTrve B yCTaBHOM KalKTaJjle KOMMepPYeCKOW OpraHU3aluy caMo
1o cebe He MOXKET pacLeHMBATbCS B KauecTBe NpeJIpUHUMATeNbCKON AesATeNbHOCTH. Ciie-
JlOBaTeJIbHO, BbI3bIBAET OINpe/ieIeHHble TeOpeTUYECKHE BONPOCHI TOJIKOBaHUE, TPU KOTO-
POM OTOXJECTBJISIETCS AesATeJbHOCTb OPTaHU3alMU U ee YYaCTHHUKOB, 0COGEHHO C Mpejb-
sIBJIEHHEM K MOCJeJHUM TpebOBaHHUS O TOM, UTO /IS yYaCTHHUKA YaCTHOW OXpaHHOM opra-
HU3ALUU JAHHbIA BUJ [JI€TEJbHOCTU JOPKEH OBbITh OCHOBHBIM, MOCKOJIbKY OXpaHHas
eI TeJIbHOCTD OCYLLeCTBJIS€TCS He YYaCTHUKOM, 2 CaMOW OpraHU3alnuen.

KpoMe Toro, orpaHu4eHus, BbITEKaOLKe U3 YaCTU YeTBepToil ctatbu 151 3akoHa
Poccuiickont @enepanyu «O 4acTHOM e TEKTUBHOW U OXPAaHHOM JI€STEJIbHOCTU», 3aTparu-
BAaIOT He TOJIbKO MpPaBO Ha OCyLleCTBJIeHHE WHOW IKOHOMHYECKOU JeATeJlbHOCTH, HO Ha
CBOOOIHBIN BbIOOP poAa AedaTeqbHOCTU U npodeccuu [1, 4. 1 cT. 37; 41], u Ha cBoGoOAHOE
HCII0JIb30BaHHE CBOMX CIIOCOOHOCTEH M UMYILIeCTBa AJis1 NpeANpUHUMATEIbCKON U UHOHN
He 3allpelleHHOW 3aKOHOM 3KOHOMUYECKOW [JeITeJIbHOCTH Tpa)KJAaHaMH, SBJAKLIAXCS
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y4ypeauTesasiMy (y4aCTHUKAaMM) OXpaHHbIX opraHusanuil [1, 4. 1 ct. 34; 41]. HasBaHHoe
pery/JiMpoBaHHe CO3JaeT NPenATCTBUA A yYpeAuTesed TaKUX OpraHu3alui 3aHUMAThb-
Csl UHOM J1esITeJIbHOCTbIO (MHAMBUAYA/IbHOU NpeIIPUHUMATENbCKOU UJIH TPYAOBOM).

CoOTBETCTBEHHO, B CUTyallM{, KOTZld IOpUANYECKOe JIML0 He MOXeT 3aHMMaTbCs
YaCTHOM OXPaHHOM J1eTeJIbHOCTBIO N0 IPUYMHE OCYLeCTBJIEeHU Y4aCTHUKOM MHOTO BH-
Jla e TeJIbHOCTH, Nlepe/; TAKUM YY4aCTHUKOM CTOUT BbIOOD: MpeKpalaTh HHAUBUYATbHYIO
npeANpPUHUMATENBCKYI0 (UM MHYI0) AeATeJbHOCTb WM NpeKpallaTh OXPaHHYIO JledaTellb-
HOCTb H0pPUJHYECKOro Juna. Bmecte ¢ TeM, B nosib3y TOro ¢pakTa, 4YTO B JaHHOM CJIy4yae Or-
paHUYEeHO MpPaBO FpaKJaHMHA Ha OCYIleCTBJIeHHEe 3KOHOMHUYECKOU JefATeJbHOCTH MyTeM
CO3/laHUsl I0PUJMUYECKOTO JIULA TOBOPUT TO, YTO HeGJIaronpusiTHble NMOC/NEACTBUA B BU/JE
IpUBJIeYEHUS K a[MUHUCTPATUBHON OTBETCTBEHHOCTH M IPUOCTAHOBJIEHUA JIULIEH3UU He-
CeT UMEHHO I0pUUYecKoe JIMILO, a CAMOMY YYpeAuTeo (yYaCTHUKY) — GU3UYECKOMY JIULY
HHAYTO He NpensaTCTBYeT NPOJO/KaTh CBOK NMpeANPUHUMATE/bCKYIO AeATeJbHOCTb WU
paboTy o TPyZ0BOMY JI0rOBOPY, T.€. OTPAHUYMBAIOTCS €ro IIpaBa KaK y4YaCTHUKaA Ipuuye-
CKOTO JIMLI3, @ He KaK UHJVMBU/yaJbHOT0 NpeAIpUHUMaTe/Is UM pabOTHHUKA.

Eciy nmocMoTpeTh Ha BIPHMCOBBIBAIOLIYIOCA KAPTHUHY C paKypca IopuAYecKoro Ju-
113, CUTyalusl Npe/CcTaeT B elllé 0JHOM UHTEePECHOM KJitode. ApOUTpaXKHBIM Ipoleccyasb-
HbIA Kogekc Poccuiickor ®efepanuu cpejy Npo4yero yCTaHaBJIMBaeT, YTO MPU PacCMOT-
peHuH Jies1a 0 IpUBJIEYEHUHN K a/IMUHUCTPAaTUBHON OTBETCTBEHHOCTH apOUTPAXKHBIN CY/,
B CyZleOHOM 3aceJ]JaHUM YCTaHaBJIMBaeT, UMEITCA JIW OCHOBAaHUA [J1s NpUBJIEYeHUs K af-
MHUHUCTPAaTUBHOW OTBETCTBEHHOCTH JIUL], B OTHOIIEHUU KOTOPOT'0 COCTaBJIEH IPOTOKOJI 06
aIMMHUCTPAaTUBHOM NpaBOHapylieHuH [2, 4. 6 ct. 205]. [Ipu aTom Koaekc Poccuiickoi Pe-
Jilepalliy 06 a/MMHUCTPATUBHBIX IPAaBOHAPYIIEHUAX NPAMO NpeAycMaTpUBaeT, YTO OpU-
JIn4ecKoe JIMLO NPU3HAeTC BUHOBHBIM B COBEpUIEHUM aJIMMHUCTPATUBHOrO MpaBOHApy-
IIeHUs, ec/IU 6y/leT yCTAaHOBJIEHO, UTO Y HEro MMeJslacb BO3MOXXHOCTD JIJIs COBJII0/JeHUs Ipa-
BWJI U HOPM, 33 HapylleHHe KOTOPbIX Ha3BaHHBIM KoJlekcoM MM 3aKoHaMM cyobekTa Poc-
cuiickod Pesepanuu npeAycMOTpeHa aJIMMHUCTPAaTUBHAsl OTBETCTBEHHOCTb, HO JJAHHBIM
JIMLIOM He OblJIM IPUHSATHI BCe 3aBUCAIIME OT HETO Mepbl 110 UX CO6JII0ieHUIO0 [4, 4. 2 cT. 2.1].

OfHaKo TeopeTUYeCKHM YaCTHOU OXPAaHHOW OpPraHU3alUU TPO3UT BO3MOXKHOCTH
IpHBJIeYeHUS K aJIMUHUCTPAaTUBHON OTBETCTBEHHOCTH (3a OCyllecTBJeHUe NpeAIpUHU-
MaTeJIbCKOU JleTeJIbHOCTU C HapylleHHWeM TpebOBaHHUU U YCIOBUM, NMpefyCMOTPEHHbIX
creliMaJbHbIM paspelieHueM (uneH3uen) [4, 4. 3 ct. 14.1]) 3a To, YTO OAUH U3 €é y4acT-
HUKOB (y4peauTesiell), TO eCTb IOPUUYECKHU JIPYTON CyObeKT, ABJISAETCS, K IpUMepy, TaK-
Ke ydpeJiMTesieM HHOTO I0PUUYECKOro JIMILA, OCHOBHBIM BU/OM /ieATeJIbHOCTH KOTOPOTO
He fIBJIIeTCS OXpaHHas, IN60 ABJIAeTCA UHAMBUAYATIbHBIM NIpeJIpUHUMATEEM.

Mexay TeM 3akoHozaTesbCTBO Poccuiickor ®Penepanuy, B ToM yuciae Pexpepasnb-
HbIN 3aKOH «06 0011ecTBaxX C OrpaHUYEHHOM OTBETCTBEHHOCTbIO», He COZlepXKaT HOPM, IOo-
3BOJIAIOIIUX OOLIECTBY C OrPaHUYEHHON OTBETCTBEHHOCTBHIO 0053bIBaTh CBOUX Y4YaCTHHU-
KOB OTYY>XJaTh CBOIO JI0JII0, MUJIM MHBIM 00pa30M NpeKpaliaTb CBOe y4yacTHe B TaKOM 00-
IlecTBe, HAlPOTUB, IPAaBOOTHOLIEHUSA OOILeCTBa U €ro Y4aCTHUKOB (aKTHUUYECKU HOCAT
XapaKTep NOJAYMHEHHOCTH 06llecTBa BOJie ero y4aCTHUKOB, 0053aTeJIbHOCTH pelleHUH
Y4aCTHUKOB JJis1 0011leCTBa.

[IpuMepHO ¢ TakKMM BOPOXOM Ipo6JieM NPUJETCA CTOJKHYTbCA KOHKPETHOMY Npa-
BOIIPMMEHHUTEJII0, IPU paspelleHrnH Bonpoca. JIln60i aHa/u3 HOPMbI Oblj Gbl He MOJIHbI
6e3 U3y4yeHus e€ TOJIKOBAHHS, MCII0JIb3yeMOT0 B IPaBONIPUMEHUTENbHOM IPAKTHUKE.

[IprMeHHTENBHO K IpaXkAaHaM-yypeJuTesnsaM (y4YacTHUKaAM) OXpaHHBIX OpraHu3a-
I[UH, yCTaHOBJIEHHOEe 4YacTbio 4eTBepTod cTaTbu 151 3akoHa Poccuiickoii ®eneparuu
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«0 JYacTHOM JleTeKTUBHOW M OXpPaHHOU JieATeJibHOCTH B Poccuiickoit ®enepanuu» Tpebo-
BaHHE OCYIIeCTBJIATb OXPAaHHYIO AeATeJbHOCTh B Ka4eCTBe OCHOBHOTO BU/IA AeATeJlbHO-
CTU CyJaMH, KaK NpaBUJIO, HHTEPIpeTUPyeTCA KaK 3alpeljarollee rpaxkJaHUHY 3aHU-
MaTbCsl KAKOU-JIM60 1eTeJIbHOCTbIO, KpOMe OXPaHHOM.

Tax, B OTHOLIEHUM OXPAHHOM OpraHM3alUM YIOJHOMOYEHHBIM OPTaHOM ObIJIO BbI-
HeCceHO MNpejlucaHve 00 YCTpaHEeHWM HapylleHUs JIMIEeH3UOHHBbIX TpeOOBaHUW BbIpa-
3MBLIMXCA B TOM, YTO y4YpeAuTe b JAHHOW OpPraHU3aluy OJHOBPEMEHHO ABJIAETCA y4pe-
JiuTesieM 00LecTBa C OTpaHUYEHHON OTBETCTBEHHOCTBIO M 00LeCTBEHHOW OpraHU3aluy,
He OCYIIEeCTBJISIIOIIMX OXpPaHHYIO JeaTeqabHOCTh [27]. BepxoBHbiii Cyg Pocculickoit @epe-
palyy KOHCTaTHPOBaJl 3aKOHHOCTh JJAaHHOTO NpeANMCAaHUA U TOATBEPAUJ BEIBOBI HHAXe-
CTOSIILUX CYZ0B O TOM, YTO IpaKJaHUH-y4YpeJuTe/b (Y4aCTHUK) OXpaHHOM OpraHU3aluu
He JJ0J/KeH 3aHMMaTbCA MHOM, KPOMe OXPaHHBIX YCIYT, AeATeJIbHOCThIO.

Takoi mozxoJ; MOXKHO Ha3BaThb yCTOABIIMMCH B NPAKTHKe HMKeCTOALIUX apOUT-
PaXXHBIX CYyZI0B, 4YTO MOATBEPXKJAETCS CJeAYIOIUMUA NIPUMepPaMHU.

ApOUTpPaXHBIN CyJ YpPa/bCKOTO OKpyra OTMEHMJI pellleHUs] HWXKeCTOSLUX CY[O0B
Y IpU3HaJ 3aKOHHBIM pellleHre YII0JIHOMOYEeHHOI0 opraHa 06 oTkase B nepeo$opMJyIeHUU
JIMLIEH3UW YaCTHOW OXpaHHOW opraHu3anyu. [[aHHbIA OTKa3 ObLI CBSI3aH C HapyLUIeHUEM
OXpaHHOW OpraHM3salvel JUIeH3NOHHBIX TPe60BaHUN, KOTOpOe BbIPA3UJIOCh B TOM, UTO
ee yypeAuTesb AABJIAETCA yYpeAuTeJleM HWHBbIX OpraHM3alyi, a Takxe 3aperMCTpUpPOBaH
B KaueCcTBe MHAMBU/YaJbHOI0 NpeJnpuHuMareda [33].

Onpenenenuem BepxoBHoro Cyaa Poccuiickoi @espepanyu 3asiBUTEJIO 1O ey OT-
Ka3aHo B IlepeJilaye KacCallMOHHOW >KaJoObl 3afBUTEJISA [/l PAaCCMOTPEHUS B CyeOHOM
3acegaHun Cye6HOM KOJIJIErMM IO 3KOHOMMYeCcKUM cnopaM Bepxosnoro Cyaa Poccuit-
ckoit ®epepauuun[28]. [Ipu 3TOM CyAbpl NepPBOU U aneJIIIUOHHOW UHCTAHIUK OTMevaslHy,
YTO y4acTHe B KayeCTBe yYpeAuTeJisd B MHBIX OPraHU3aluax U HaJlM4Me CTaTyca UHAUBU-
ZlyaJIbHOTO NpeJlIpUHAMaTeJIs He UMeIOT 3Ha4eHUs [IJI YCTaHOBJIEHUS TOTO, ABJISAETCH JIU
JUId TpaKJlaHWHA OXpaHHas J1eATeJbHOCTb 0CHOBHOM. Cy/ibl TaKXKe yKa3aJi Ha HeompeJe-
JIEHHOCTb IMOJIOXKEHUH 4YacTu 4eTBepTod cTtaTbu 15! 3akoHa Poccuiickoit ®Pepepauuu
«0 4YaCcTHOM [eTeKTUBHOM U OXPAHHOM [JeATeJIbHOCTU», I0OCKOJIbKY B OTHOLUEHUHU Tpax-
JlaHWHA, ABJAWOILErocs ydpejuTesneM (Y4YaCTHUKOM) OXPaHHOW OpraHU3aluy, MOHATHeE
«OCHOBHOM BM/, [1eTeJIbHOCTU» B pacCMaTpHUBaeMbIX IPAaBOOTHOLIEHUAX He IPUMEHUMO,
a MOHATUE «OCHOBHOM BU/| AeATEeJbHOCTH PU3UYECKOIO JMLa» B 3aKOHOJAATE/bCTBE He
packpbiBaeTcs [34].

Pemennem Ap6utpaxHoro cyza KpacHogapckoro kpas yacTHasi OXpaHHasi OpraHu-
3auusA Oblla NpHBJeYeHAa K aJJMUHHUCTPAaTHBHOW OTBETCTBEHHOCTH, NMpeAyCMOTPEHHOH
B yacTu 3 ctatbu 14.1 KoAll Poccuiickont @enepanu B BUje NpeaynpexaeHus, N0CKOJIb-
Ky eJVHCTBEHHbIN yYpeauTesb JaHHOW OpraHu3anuu (rpakJaHUH) Takxe paboTaeT 3a-
MeCTUTeJIeM TeHepaJbHOro JUpPEeKTOpa B aKLMOHEPHOM OOLecTBe, OCHOBHBIM BH/JOM
JleITeJIbHOCTH KOTOPOro fABJIAETCA NPOU3BOJCTBO MUHEPAJIbHBIX TEIJIO- U 3BYKOU30JId-
UOHHBIX MaTepuasioB U usgennit [38]. Cys ycTaHOBUJI, UTO OCHOBHBIM BU/IOM J€STEJb-
HOCTU TpaKJaHUHaA-yYpeAUuTe/Id OXPAaHHOM OpPraHU3allMU fABJIAETCA He OCyLeCTBJIeHHUe
YACTHOM OXPaHHOM [JleITEJIbHOCTH, KaK 3TO YCTAaHOBJIEHO YaCThbl0 4eTBEPTON cTaThu 151
3akoHa Poccuiickont @enepanyu «O 4acTHON JeTEKTUBHOW U OXPAHHOM JleITeJIbHOCTU,
a ocylecTBJeHUe (B KayeCTBe DPYKOBOAMUTEJS) NMPOU3BOJACTBA MHHepPaJbHBIX TeIJO-
Y 3ByKOU30JIILMOHHBIX MaTepHUaJoB U U3leTUH.

C npuBJIeYeHHEM K aIMUHUCTPAaTUBHON OTBETCTBEHHOCTH OXPAaHHOU OpraHU3aluu
no yactu 3 ctaTbu 14.1 KoAll Poccuiickoit ®enepaiiyu Mpu Tex e 06CTosATeNbCTBaX (AJ1s
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y4ypefuTesisa 0o0llecTBa YacTHasA OXpaHHas [edaTeJbHOCTb He fIBJsSeTCS OCHOBHOM) corJa-
cuJics U ApOouTpaxkHbIH cyj 3anagHo-Cubrpckoro okpyra [31].

Apb6uTpaxxHbli cyJ, JJalbHEBOCTOYHOTO OKpYyra COIJIACHUJICA C NPUBJIEYEHUEM OX-
PaHHOM OpraHM3al MM K aIMUHUCTPAaTUBHOM OTBETCTBEHHOCTH, IIOCKOJIbKY OHaA JIONyCTH-
Jla HaxoXJieHWe B COCTaBe CBOMX yupejuTesed ¢puU3UUecKoe JIMI0, KOTOPOe Ha MOMEHT
IPOBEPKHU SBJAJOCH YYpeAUTeJSeM UHbIX OpraHU3alUi, KOJAbl U HaUMEHOBAaHUSA BHU/IOB
JleATeJIbHOCTU KOTOPBIX He COZeprKaJu OJHO3HAYHOI'0 BBIBOZA O TOM, UTO UX BUABI Jes-
TeJIbHOCTU HEe UMEKT CBOEH LieJiblo u3BJieueHue npubbLiu [29]. ToT ke cy mocyuTasn 3a-
KOHHBIM NIpHUBJIeYeHHEe OXPAaHHOU OpraHU3alUuu K a[MUHUCTPATUBHOW OTBETCTBEHHOCTH,
MIOCKOJIBKY ee ydpeAuTesb paboTas B JO/HKHOCTH CBapliMKa-MOHTaXHMKAa B MHOM opra-
HU3al MU, YTO OBIJIO paclieHeHO KaK OCylLeCTBJIeHHe UHOM, a He OXpaHHOU JiedTeJbHOCTH
B KauecTBe ocCHOBHOM [30].

CnenyeT OTMETHUTD, UTO B Cy/leOHOM NpakTHKe OOHapy»KMBaeTcsd U UHOHN MOAXOA,
B yacTHOCTH, cyAaMu yKa3biBaeTcs caeaytoilee [36, 37]:

- CO3/laHMe IPaXKJAHUHOM-y4peJUTeeM OXPaHHOW OpraHy3al My HHOIO 1pUuauyde-
CKOTO JIMIla ¥ y4acTHe B HEM He 3alpelleHbl YacTblo yeTBepTor ctaThu 151 3akona Poc-
cuiickoil Penepanuu «O 4aCTHOU JIeTEKTUBHOUN U OXPAHHOMU J1€TEJIbHOCTUY;

— TOJIKOBaHMe JJaHHOTO T0JIOXKEHHUS TaK)Ke He I03BOJIsSIeT BbIBECTH NOJJOOHBIN 3aIpeT;

— OTCYTCTBYIOT OCHOBaHMS [Jisl OTOX/JECTBJIEHUSI IOHATUMA OCHOBHOTO BUJa Jes-
TeJbHOCTU IpaXkZJaHNHa U yUpeXKJeHUsl I0pUANYEeCcKoro Juua (y4yacTus B HeM).

CnenyeT OTMETUTD, UTO B IPAKTHKe JAHHOTO CyZa CYLeCTBYIOT U NPOTUBOIOJIOX-
Hbl€ pellleHUs], B KOTOPbIX HapylLleHWeM 4YacTh yeTBepTol ctaTbU 151 3akoHa Poccuiickoit
depepanun «O 4acTHOM JleTEKTUBHOW M OXPaHHOW JesATeJbHOCTHU» ObLJIO MPHU3HAHO TO,
YTO y4YpeAUTe/b OXPAaHHOW OpPraHU3alUM fIBJASAETCA TaKXke ydpeJuTeseM psa oOLiecT-
BEHHbIX 00'beIMHEHUH [35].

W3 npuBeJieHHBIX Cy/leOHbIX pelleHUl TaKxe CaefyeT, YTO K aJIMUHUCTPAaTUBHOU
OTBETCTBEHHOCTH 3a HeCcOOJII0leHHe OrpaHUYeHUs], YCTAHOBJIEHHOT0 4aCTbl0 YeTBEPTOH
ctaTtbu 151 3akoHa Poccuiickoit @enepanuu «O yacTHON JleTEKTUBHOM M OXpPaHHOM fes-
TEeJIbHOCTUY», IPUBJIEKAETCS caMa OXpaHHasi OpraHM3anus (3a HapyLleHUe JIMLeH3UOHHbIX
TpebOBaHUI), 2 HE CaMU yYaCTHUKHU (yuypeAuTesn) Takoil opranusanuu. Takywo HecorJa-
COBAaHHOCTb OTMeTUJ ApOouTpakHbIN cy/ [I0BOKCKOrO OKpyra, KOTOpbIM NpHU3Ha/ He3a-
KOHHBIM IpeJiNicaHre 00 yCTpaHEeHUU HapylueHUs JIMLEeH3MOHHbIX TpeOOBaHUMH, BbllaH-
HOe YaCTHOM OXpaHHOM opraHusalyu. ApOUTpaKHbIM CyJ, NOAYEPKHYJI, YTO NpeJucaHue
JIO/DKHOCTHOTO JIMLA, CoJiepXkalliee 3aKOHHble TpeOOBaHUs, J0/KHO OBbITh peaslbHO HC-
IOJITHUMO U COJiep>KaThb KOHKpPEeTHble yKa3aHHUs, YeTKHe (POPMYJIMPOBKHU OTHOCUTEJIBHO
KOHKPETHBIX JeMCTBUH, KOTOpble HEOOXOJWMO COBEPIIMTb MCIOJHUTENI0, U KOTOpble
JI0JDKHBI ObITH HalpaBJIeHbl HA NMpeKpalleHue U YCTpaHeHHe BbIIBJIEHHOTO HapylleHus,
OJIHAKO B pacCMaTpUBAaeMOM CJy4yae MCIOJIHEHHWe NpeJIUCaHNUA 3aBUCUT He OT OXPaHHOM
opraHusaluy, a oT ee yupeguTtes [32]. TakuMm o6pa3oM, MOKHO IPU3HATB, YTO CYZbl, KaK
IpaBUJIO, OHO3HAYHO NOHUMAKOT YCTAaHOBJIEHHble OTPaHUYEeHUs [JI yupeauTeel (y4a-
CTHHUKOB) YaCTHBIX OXPaHHbIX opraHusanuil. OTAe/bHbIE Cy/leOHble pellleHUs], B KOTOPbIX
UM TNpUJAeTCs NPOTHUBOIIOJIOXKHOE TOJKOBaHUe, NPeJCTaBJAAT COO0M UCK/IIOYEHHUS, He
NOJIyYMBLIMeE OJJIEP>KKU B IPAaKTUKE UHBIX CYJI0B.

Heckousibko nposcHseT cuTyanuio npaktuka Koncrurynuonnoro Cyga Poccuiickon
denepauuy, KOTOPBIN, NOCJA€E psija onpejeseHrui [24] 06 oTka3e B NPUHATHUMU K PacCMOT-
peHUIo ayob no popMasbHBIM OCHOBAHUSAM, BbIHEC COJlepKaTeibHOe onpejeseHue [21,
. 2.1], paspelirBilee psAJ NOCTaBJeHHbIX BONIPOCOB, B YaCTHOCTH, CAeJIaB aKLeHT, YTO U3

158



Theory of State and Law

KOHCTUTYIMOHHbIX FapaHTUU CBOOO/Ibl 9KOHOMUYECKOU AedaTesibHOCTHU [1, 4. 1 cT. 8; 41]
Y NPaBO KaXK/J0ro Ha CBOOOJHOe MCIOJIb30BaHME CBOMX CIIOCOOHOCTEN M UMYLIeCcTBa AJs
npeAnpUHUMAaTeIbCKOM U UHOM He 3alpellleHHOM 3aKOHOM 3KOHOMUYECKOM JesaTesbHO-
ctd [1, 4. 1 cT. 34; 41] BbITeKaeT He TOJIbLKO MPABO I'pakJlaHWHA Ha CBOOOJHBINA BbIOOP
JlesITeJIbHOCTH, HO U €ero corjlache Ha OlpejieJleHHble OTpaHUY€eHUs, ecJM BblOpaHHasA UM
JlesITeJIbHOCTb 06J1afiaeT 0c060U cnenudUKOM, U e€ oCylleCTBIeHUe ypPeryJaupoBaHo Clie-
IMaJbHBIMU HOpMaMu. [Ipoie roBops, y4yacTHUK (ydpeJuTesb) 4aCTHOM OXpaHHOM opra-
HU3aLUH, I0J00HO rOCYyAAPCTBEHHBIM IPaXKJaHCKUM cayKawuM [19, . 3] wiau cyapam [26,
n. 2] caMOCTOSAATENILHO U AOOPOBOJIBHO COTJIALIAETCS C OTPAaHUYEHUSIMUA TOW PabOThl, TOU
JlesITeJIbHOCTH, KOTOPYIO A06POBOJIbHO BbIOUpaeT. [Ipy 3TOM Hcnoib3yeMoe B HOpMe NOHS-
THE «OCHOBHOM BU/] I€IT€JIbHOCTHY», C Y4€TOM OTCYTCTBHS €r0 JieraJbHOU 1eUHULINH, Obl-
JIO OTHECEHO K OLIeHOYHBIM, YTO CaMo 110 cebe He CBU/IETEJIbCTBYET O HEeJJONYCTUMOCTH, JIU-
60 MOPOYHOCTHU MOAOOGHOIO PeryJupoBaHus, C y4eTOM TOTO, YTO B KaX/IOM KOHKPETHOM
c/lyyae UTOTOBOE HAIOJHEHUE [JAaHHOTO IMOHSATUS OINpejesiseT NMpPaBONpPUMEHUTeNb (IO
AQHAJIOTHHU C MMOHSAATUEM MaJIO3HAYUTENBHOCTH [4, CT. 2.9], k npumepy [22; 23; 25, . 2 4. 25]).

Bomnpoc ke 0 BO3MOXXKHOCTSIX 0011leCTBa NPeANPUHATD AeHCTBYS, HallpaBJeHHbIe Ha
WCIIOJIHEHWE BMEHEHHbIX MyOJMYHO NPaBOBbIX 00513aHHOCTEN TaKXKe MOJIYy4YU 06061at0-
llee pa3’bsCHEHUE, B TOM YHUCJIe, Yepe3 NPU3HaHUe OYeBUIHOW PaKTHUUeCKON 3aBHUCUMO-
CTH BOJIM CaMOT0 06I[eCTBA OT BOJIM €T0 YYaCTHUKOB. Beib, ecyiv JONMyCTUTb BO3MOXKHOCTh
nepeKu/ibiBaHMe MOJ0OHOI0 «MOCTHUKa» MeXAY ABYyMsl GOopMasibHO Pa3iMYHbIMU U CaMO-
CTOSITEJIbHBIMU KaTeropusMu CyO'beKTOB (CaMO OOLIECTBO U €ro y4peauTesn), TO Mexa-
HU3M BO3JEWCTBUS BBIPUCOBBIBAETCS B BUJIE BO3MOXKHOCTH JIPYyTUX yupeauTesel (ydact-
HHKOB) YaCTHOM OXpaHHOM OpraHM3aluy, J0JIM KOTOPbIX B COBOKYIIHOCTH COCTABJIAIOT He
MeHee 4YeM [IeCSITh NPOLEHTOB YCTAaBHOr'0 KalKTaJ/la 001ecTBa, B CyleOHOM NopsiJiKe Tpe-
O60BaTh MCKJIIOUYEHHUs U3 00IEeCTBA TOTO yupeauTesis (y4acTHHKA), KOTOPBIHA rpy6bo Hapy-
I1aeT CBOM 00SI3aHHOCTH JINOO CBOUMU JAeUCTBUSAMU (6e3/elicTBUEM) JieJlaeT HEBO3MOXK-
HOU edaTe/IbHOCTh 00I1leCTBA UJIU CYylLeCTBEHHO ee 3aTpyAHseT (u3beraet oTKasa OT JApY-
roll OCHOBHOM [1eITeJIbHOCTH WJIM, B PaMKax CBOero BbIOOPa, YKJIOHSETCH OT BbIX0JA W3
cocTaBa yupeauTesied (y4acTHUKOB) o61iecTtBa) [7, cT. 10]. CooTBeTCTBEHHO, 6€3/1eMCTBHE
JIPYTUX YYaCTHUKOB B 3TOH CBSI3W KOCBEHHO NMOJATBEPK/JAET UX OTHOLIEHHUE K COOJI0/e-
HUI0, BepHee, K HeCOOJII0JeHUI0 IPYTMM YYaCTHUKOM yCTaHOBJIEHHBIX OTpaHUYeHHUH, B pe-
3yJIbTaTe KOTOPBIX CTPaZaeT caMO 0OIeCTBO, BHITOJONPUOOpeTATENSIMU OT AEUCTBUM KO-
TOPOTO OHH, B KOHEYHOM cueTe, sABJAAITCA (Ha npakTHKe). Ecim ke y Takoro o61ecTsa
OJIMH Y4YacTHUK (yupeAUTesib), TO ONATH }Ke Ha NPAaKTHKe UX BOJIeU3bSABJIEHUS B IPUHIIU-
e He MOTYT PacXoJUTbCsl, COOTBETCTBEHHO, U HEraTUBHbIE MOCAEJCTBUS OT MPUHATUSA
JIIOOBIX pellleHUH, yCTh ¥ NPONOPLHOHATBHO, HO JIOKATCsA HA 060MX CyO'bEKTOB.

[To cyTu cBoel Mo06HBIN BUJ, TOJIKOBAHHUS y>Ke UCII0JIb30BaJICS CylaMU paHee, HO 6e3
paciin$poBKH COOCTBEHHO B CyZieOHbBIX pPellleHUsX CBSA3M yYaCTHHKA U CaMOro o611iecTBa.

BMecTe c TeM, caMa 1o ce6e KOHCTUTYLIMOHHAs JONYCTUMOCTb YCTaHOBJIEHHOTO pe-
I'yJIMPOBAaHUS U BO3MOXHOCTb, IyTEM CJIOXKHOTO TOJIKOBAaHUS M aHAJIM3a NPaBONPUMEHHU-
TeJIbHOW NPAKTUKU YICHUTb OTCYTCTBUE HeOllpe/ie/IeHHOCTHU B BONpOCe O HAJUYUU KOH-
KPETHbIX OTPaHUYEHUH /sl YYaCTHUKOB (yupeAuTesiell) YacTHBIX OXpaHHBbIX OpraHu3a-
IIM{ He 03HA4YaeT, YTO HbIHE JIeHCTBYIOlIee YPeryJIupoBaHUe HeJlb3sl YCOBEPILEHCTBOBATD,
OCTaBUB 0e3 U3MEeHEeHUU CyTb BOIIPOCA, OJHAKO H3JIOXKUB YCTaHOBJIEHHble TPeOOBaHMUSA
6oJiee MPOCTO U MOHSATHO.

C yuyeToM crnenupuku AesdTeJbHOCTH, 3aKoH Poccuiickoit @enepanuu «O yacTHOU
JleTEKTUBHOUW U OXPaHHOMU JiesITeJIbHOCTU» U TaK MpeJycMaTpUBaeT AOCTATOYHO OTPaHMU-
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4YeHUU U AJi pabOTHUKOB YaCTHOU OXpaHHOM opraHu3anuu [6, cT. 12] u aja eé pykoBo-
autesis [6,4. 7 ¥ 8 cT. 15.1], a noToMy B 3TOH CBSI3U OrpaHUYEHUs JJisl YYaCTHUKOB (y4pe-
JIUTeJiel TaKoOW OopraHy3al iy He BbITJISA/IS YEM-TO HEOXKUJAHHBIM, HECOPAa3MePHBIM, JINOO
He YKJIaJIbIBAIOIUMCS B «[€eHEPaIbHYI0 JUHHUIO». [IpU 9TOM, K IpHUMepy, AJs1 OTpaHUYeHUs
JUI1 PYKOBOJUTE/ISI YAaCTHOU OXpPaHHOW OpPraHM3alMy HaNpsSMyl0 3aTparuBalOT ero KOH-
CTUTYLIMOHHOE NMPaBO Ha TPY/, YCTaHABJIMBas 3alpeT Ha 3aHSATHE JII0O0U [1eATEbHOCTbIO
0 TPYZOBOMY JIOTOBOPY, 32 UCKJIIOYEHHEM HAy4YHOW, IpenoJaBaTeJbCKOM U UHOW TBOP-
yecKol JesATeJbHOCTH.

Takum 06pa3oMm, k IpUMepy, eciy 6bl YacTb YeTBepTas ctraTbu 151 3akona Poccuii-
ckor Penepanuu «0 4aCTHOU JEeTEKTUBHOW M OXPAaHHOU JeATEJIbHOCTU», BEpHEE [aXKe He
BCS JlaHHAs HOPMa, a TOJIbKO BTOpOe MpeJyioKeHue ab3ala 6bl1o 6bl HepepaboTaHo Ta-
KUM 006pa3oM, YTOObl YCTAHOBUTb YETKUH 3alpeT OCylleCTBJIeHHe yupeguTesneM (ydacT-
HUKOM) YaCTHOM OXpaHHOMN OopraHU3al[UM KaKOoH-JI160 MHON MpeAlpUHUMATENbCKON WU
TPYAOBOU [eATEeNbHOCTH, BKylle C 3alPeTOM Ha y4yacTHE B JIIOObIX MHBIX IOPUAUYECKUX
JIU1axX, 6e30THOCUTENBHO OT UX OpPraHU3aLMOHHO-NIPAaBOBOM GOpPMBI — pa3pelleHrue MHO-
rMX BOIIPOCOB He TpeboBasio Obl CTOJIb IJIyOOKOIr0 aHaiM3a HOPM U CTOJIb CJI0KHOTO TOJI-
KOBaHMUSI.

[Tof06HBIN KaTeropuyecKkuil 3anpeT NpUBeJieH B KaueCcTBe NpUMepa, BCe XKe Mpej-
CTaBJISIETCS, TO, HE CMOTPS Ha BCIO CHENUPUKY 1eATEJbHOCTH, CTOJIb CYPOBble OrpaHUYe-
HUS ObLIM Obl U3JUIIHUMU. BoJjlee yMeCTHBIM U 1iejieco06pa3HbIM 6b1JI0 Obl IO aHAJIOTUU
C OrpaHUYEHHUSIMH, HAJIO)KEHHbIMU Ha PYKOBOJHWTEJSI YaCTHOW OXPaHHOW OpraHMU3alluy,
YCTAaHOBUTb OOILMHK 3alpeT Ha 3aMellleHue IoCyapCTBEHHBIX JOKHOCTENW Poccuiickoi
denepauuu (cyobekToB Poccuiickoit ®enepanuu), JOKHOCTEH rocyAapCTBEHHOU (My-
HUIUNAJBbHOM) CIY>KObl, BLIOOPHBIX OIMJIAYMBAEMbIX IO/KHOCTEN B 0OIECTBEHHBIX 00'be-
JIMHEHHSX, a TaKXKe BCTyNaTh B TPYAOBble OTHOILLEHHS B KauecTBe pabOTHUKA, 32 UCKJIIO-
YyeHHEeM OCyLleCTBJIeHMS UM Hay4HOH, IpenoJaBaTeJbCKOU U NHOM TBOPYECKOU JleTesb-
HOCTHU [6, 4. 8 cT. 15.1] - yk ec/iu 3TH BU/Ibl [IEATEJNBHOCTH pa3pelleHbl pyKOBOAUTEJIIO Ya-
CTHOM OXpaHHOM OpraHM3alMy, CTPAaHHO ObLJIO OBl 3aNpellaTh UX A/ YYaCTHUKOB (y4pe-
JIuTesiel) Takou opraHvusauuu. [Ipy 3ToM 3ampeT Ha y4dyacTUe B JIIOOBIX UHBIX IOpUANYe-
CKUX JIUI]aX TaKXKe CJie[0BaJI0 Obl MPONKCATh 60Jiee ONpe/ieJIeHHO.

WHBIMU cl0BaMu, NpeJjio’KeHHe BTOPOe M3 YacTH yeTBepTol crtaThbu 15! 3akoHa
Poccuiickont @enepanuu «0 4acTHOW JeTEKTUBHOW M OXPAHHOU [1€TEJIbHOCTHU» MOXHO
Ob1J10 6bI UCKJIIOUYUTD, @ B 4YaCTh BOCbMYIO NOCJIe cJioBa «PykoBoAgUTe/b» J06aBUTh, IOCTA-
BUB 3aNATYI0 «YupeauTesb (y4acTHUK)». TakKe, JOMOJHUTDb YaCTh BOCbMYIO OTZEe/JbHbIM
npejJioXKeHHWEM O 3allpeTe Ha yyacTue yupeauTesied (y4aCTHUKOB) YaCTHOM OXpaHHOH Op-
raHW3alUu B JIIOOBIX WHBIX IOPUJWYECKUX JIUIAX, 6€30THOCUTEJbHO OPraHU3alMOHHO-
npaBoBOX GOpPMbI OCIEeSHUX.

BbI3bIBaeT BOMPOCHI 11e/1eCO00Pa3HOCTb OTZE/JbHOI0 YIIOMUHAHHUS B 3aKOHE 0 Me-
XaHHU3Me BO3/IeHMCTBUS «J0OPOCOBECTHBIX» YYACTHUKOB (yupeauTesiedl) Ha HEpPajuBOro,
3aHHMMaerocs eué KaKuM-J11u60 BU/IOM JesiTeJIbHOCTHU, KOTOPbIA MOXKET ObITh MPU3HAH
CyZlaMu OCHOBHBIM (CO3/jaBasi TEM CaMbIM, C YYETOM CJIOXKUBLIEHCS MPaBONPUMEHUTEb-
HOU NMPAKTUKH, OCHOBAHHUE JJis HEeraTUBHBIX NOCJAEACTBUHN [JI1 BCEW OXpPAaHHOM OpraHu3a-
uu). C oAHOU CTOPOHBI MEXaHU3M TEOPETHUUYECKH BbIBOAUTCS U3 MoJioxxkeHUN Penepasib-
Horo 3akoHa «06 o611ecTBax C OTpaHUYEHHON OTBETCTBEHHOCTbIO» [7, cT. 10], ¢ Apyroi
CTOPOHBI, C y4€TOM ONSATH e MPAaBONPUMEHUTEbHOU IPAKTUKH, BUAUMO, 3TOT MEXaHU3M
HeOo4yeBHU/IEH, U OT/leJIbHOE NMOoAYepPKUBaHUe NMOJ0OHOW BO3MOXKHOCTH, BMECTe C OJJHO3HAY-
HbIM 3aKpeIlJIeHHEM pacnpeiesieHUsl OTBETCTBEHHOCTH Npe/iCTaB/ISAeTCSA He JTUIIHUM.
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[loMeHSAIOT /11 peJJioKeHHble U3MEHEHUS YTO-TO PaJUKaJbHO B YK€ CYLeCTBYIO-
1leM peryJupoBaHuU. PagukanbHO - nmoxkanyu, HeT. OZJHaKO CHUMeTCH BecoMasl 4acThb
Y TEOPETHUYECKUX U MPAKTUYECKUX BONPOCOB, CBSI3AHHBIX KaK CO CTAaTYyCOM Yy4YpeJUuTess
(y4acTHMKA) YaCTHOM OXpaHHOM OpraHM3alyMy, TaK U C IPaBOBbIM M0OJIO)KEHHEM CaMOH Ta-
KOM opraHusauuu. /la v onpeJieJIeHHOCTH B MPAaBOOTHOLIEHUAX NPeAJI0KEHHbIE U3MeHe-
HUS 100aBAT, c/lelaB YCTAaHOBJIEHHbIE NpOlle /Jis1 IOHMMaHus, 6e3 HE0OX0JUMOCTH U3Y-
4YeHHs BECOMOIr0 MacCHBa NPaBONPUMEHUTETbHON NPAKTUKH.
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Annotation. The article reveals the essence of some restrictions related to
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The authors conclude that since security activities involve the use of physi-
cal force, and sometimes weapons, the possibility of creating their own security
units created risks for commercial organizations to use such units not only to en-
sure the safety of their economic activities, but also to influence competing organi-
zations. According to Federal Law No. 272-FZ of December 22, 2008, the creation of
its own security units has become impossible.
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In the theory of civil law, there is a clear understanding that state bodies and local
governments do not have the right to participate on their own behalf in business partner-
ships and companies. Institutions may be participants in economic companies and inves-
tors in limited partnerships with the permission of the owner of the property of the institu-
tion, unless otherwise provided by law.

It should be noted that there are not so many areas in the Russian Federation where
there would be restrictions on the participation of certain entities in business companies
and, as a rule, such restrictions are always due to the unique specifics of the activities of
such companies. So, in particular, restrictions on participation are established for the
founders (shareholders, participants) of a credit rating agency [12, part 1, art. 6], an insur-
ance medical organization [8, part 2 of Art. 14], a microfinance organization [14, part 1, art.
4.3], shareholders (participants) of the pawnshop [13, part 1, art. 2.2], founders (partici-
pants) of the organizer of trade [9, part 1, art. 7], the founder (co-founder) of the mass me-
dia [5, art. 7] and some others.

Similar restrictions are contained in the Law of the Russian Federation "On Private
Detective and Security Activities"”, which defines a closed list of entities that cannot be
founders (participants) of a private security organization: public associations; individuals
and (or) legal entities that do not meet the requirements specified in the fourth part of Ar-
ticle 15.1 of the said Law; citizens who are in the public service or who hold elective paid
positions in public associations; citizens who have a criminal record for committing an in-
tentional crime, as well as legal entities whose founders (participants) include these per-
sons; foreign citizens, citizens of the Russian Federation who have the citizenship of a for-
eign state, stateless persons, foreign legal entities, as well as organizations whose founders
(participants) include these citizens and persons, in the absence of an appropriate interna-
tional treaty of the Russian Federation [6].

The Law of the Russian Federation "On Private Detective and Security Activities" in
its original version did not limit the circle of entities that were entitled to be participants
(founders) of private security companies and did not establish requirements for the activi-
ties of the founders (participants) of such enterprises. At the same time, Article 14 of the
said Law allowed the creation by enterprises of any organizational and legal forms of sepa-
rate divisions for the implementation of security and detective activities in the interests of
the founder's safety. This rule allowed commercial organizations to create their own "secu-
rity services", the activities of which were completely under their control. Since security
activities involve the use of physical force and sometimes weapons, the possibility of creat-
ing their own security units created risks for commercial organizations to use such units
not only to ensure the safety of their business activities, but also to influence competing
organizations [6].

In the new edition of the said Law, the creation of their own security units became
impossible [10, Art. 2]. According to the current version of the Law of the Russian Federa-
tion “On Private Detective and Security Activities in the Russian Federation”, the provision
of security services is carried out only by limited liability companies specially established
for these purposes, and for the founders (participants) of such companies, this type of ac-
tivity should be the main one [6, Part 1 Art. 15.1]. At the same time, for legal entities en-
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gaged in activities other than security, the legislator separately stipulated the possibility of
establishing a private organization in the manner established by the Government of the
Russian Federation [15], while, although this Regulation refers specifically to the “estab-
lishment” of security organizations, the action The corresponding resolution of the Gov-
ernment of the Russian Federation, within the meaning of the law, should also apply to cas-
es of participation of a legal entity in a security organization.

However, it seems that such a procedure cannot be extended to citizens due to a di-
rect reference in the law to the founders-legal entities. Such a legal entity must be a strateg-
ic enterprise, a strategic joint stock company, a natural monopoly entity, a state corpora-
tion or a state company or a military Cossack society, and also justify the need to establish
a security organization [15, p. 2, 3]. These restrictions on the founders (participants) of se-
curity organizations were established in order to prevent the creation and operation of affi-
liated security structures, as well as the use of security organizations contrary to the goals
of security activities [39]. At the same time, this regulation itself contains uncertainty that
does not allow to unambiguously determining the circle of subjects that cannot be founders
(participants) of a private security organization.

[t makes sense to explore this issue in more detail. The legal literature indicates the
uncertainty of the established restrictions for the founders (participants) of private securi-
ty organizations, and the authors offer different interpretations. For example, the uncer-
tainty of the concept of “main activity” is noted and it is proposed to consider the main ac-
tivity of a commercial organization as the one that has the greatest significance in the total
volume of services at the end of the year; since a corporate security organization is estab-
lished by a citizen only to provide security services, the process of providing them will be
the main activity for him [43, 44]. There are other examples when the ambiguity of this
concept for individuals is noted and options for its interpretation are proposed [42]. The
few comments of the Law of the Russian Federation "On private detective and security ac-
tivities in the Russian Federation", as a rule, do not contain an interpretation of the second
sentence of part four [40].

A literal reading and grammatical interpretation of part four of Article 15.1 of the
Law of the Russian Federation “On Private Detective and Security Activities” (which is re-
ferred to in paragraph 2 of part five of this article, which establishes the circle of persons
who cannot be founders (participants) of a private security organization) leads to the con-
clusion that this norm establishes requirements for the founders (participants) of a private
security organization - legal entities.

Thus, the first sentence refers to the impossibility of creating a private security organ-
ization as a subsidiary company by an organization engaged in activities other than security.
The third sentence establishes that the right to establish a private security organization by
a legal entity engaged in activities other than security may be granted if there are sufficient
grounds in the manner established by the Government of the Russian Federation. The fourth
sentence refers to branches of a private security organization. With this construction of this
norm, it is logical to assume that its second sentence - “For the founder (participant) of a pri-
vate security organization, this type of activity should be the main one” - is also addressed to
legal entities, and not to citizens, and then the concept of “type of activity” acquires a fairly
definite outline. However, this type of interpretation does not correspond to the meaning of
the norm, which is given to it by the established law enforcement practice.

Strictly speaking, the provision of part four of Article 15.1 of the said Law of the
Russian Federation contains concepts, the content of which, by virtue of the current legisla-
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tion, cannot be disclosed in relation to a citizen who does not carry out entrepreneurial ac-
tivity - “type of activity” and “main type of activity [6].

In the Russian Federation, the All-Russian Classification of Types of Economic Activ-
ity is in force. The classifier is used, among other things, in solving problems related to the
classification and coding of types of economic activity declared by economic entities during
registration, as well as determining the main and additional types of economic activity car-
ried out by economic entities [17].

An indication of the need to register business entities, considered in the system of
current legal regulation, in particular, taking into account the provisions of the Federal Law
“On State Registration of Legal Entities and Individual Entrepreneurs” [11, Art. 5, 7.1, 22.2],
allows us to conclude that the specified classification of types of economic activity and their
division into main and additional ones are applicable only to those economic entities that
are registered as such in the manner prescribed by law in the form of a legal entity or an
individual entrepreneur. So, the Unified State Register of Legal Entities and the Unified
State Register of Individual Entrepreneurs enter information on the types of economic ac-
tivity of a person according to the specified All-Russian classifier, among which the main
type of activity and (if any) additional types of activity are distinguished.

It can also be noted that for the purposes of setting insurance rates for compulsory
social insurance against industrial accidents and occupational diseases, the Rules for classi-
fying types of economic activity as a class of occupational risk were developed, according to
which [16] the main type of economic activity of a commercial organization is the type that
according to the results of the previous year, it has the largest share in the total volume of
products manufactured and services rendered; the main type of economic activity of a non-
profit organization is the type in which, according to the results of the previous year, the
largest number of employees of the organization were employed; the main type of econom-
ic activity of the insured - an individual who employs persons subject to compulsory social
insurance against industrial accidents and occupational diseases, corresponds to the main
type of activity indicated in the Unified State Register of Individual Entrepreneurs.

In relation to a citizen - an individual, the current civil legislation does not establish
the obligatory definition of such a concept as "the main type of his activity". At the same
time, it is obvious that the concept of “main place of work”, defined taking into account the
provisions of the Labor Code of the Russian Federation, is not identical.

Meanwhile, the Civil Code of the Russian Federation [3, p. 5 Art. 66] and the Federal
Law “On Limited Liability Companies” [7, p. 1, art. 7] give both citizens and legal entities
the opportunity to be members of society. These provisions, considered in the system of
current legal regulation, allow us to conclude that any citizen, becoming a member of a li-
mited liability company, acquires this status precisely as an individual, i.e. regardless of the
status of an individual entrepreneur.

At the same time, it is necessary to take into account the different nature of the ac-
tivities carried out by a citizen as an individual and as an individual entrepreneur. Entre-
preneurial activity is an independent activity carried out at one's own risk, aimed at syste-
matically making a profit from the use of property, the sale of goods, the performance of
work or the provision of services [3, p. 1, art. 2]. In principle, such a definition of entrepre-
neurial activity (in particular, the criterion of systematicity) implies a fairly high degree of
involvement of a person in its implementation. However, this does not mean that this activ-
ity is the main one for a citizen. When evaluating such criteria as labor costs, time, income
level, etc., it is possible that the main activity of a citizen will be, for example, labor activity.
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Participation in a limited liability company cannot in itself be regarded as an entre-
preneurial activity; it refers to other economic activities not prohibited by law [18, p. 4.2;
20, item 2.2]. Moreover, participation in a limited liability company, in fact, may not be
some kind of active activity. In fact, this is a set of certain rights of a member of the compa-
ny, which he exercises from time to time, as a rule, at regular or extraordinary meetings of
the company. A member of the company may not take an active part in the current activi-
ties of the company, for this there is a management (management) of the company.

A commercial organization is an independent subject of law, different from its par-
ticipants. The basis of the constitutional and legal status of participants in economic com-
panies is the right to freely use their abilities and property for entrepreneurial and other
economic activities not prohibited by law; at the same time, the activities of shareholders
(participants) are not entrepreneurial (it refers to other economic activities not prohibited
by law) - entrepreneurial activities are carried out not by the participants as such, but by
the organization itself [18, p. 4.2].

So, participation in the authorized capital of a commercial organization in itself can-
not be regarded as an entrepreneurial activity. Therefore, the interpretation raises certain
theoretical questions, which identifies the activities of the organization and its participants,
especially with the presentation of the latter requirement that for a participant in a private
security organization this type of activity should be the main one, since security activities
are carried out not by the participant, but by the organization itself.

In addition, the restrictions arising from the fourth part of Article 15.1 of the Law of the
Russian Federation “On Private Detective and Security Activities” affect not only the right to
carry out other economic activities, but the free choice of type of activity and profession [1,
part 1 of Art. 37; 41], and the free use of their abilities and property for entrepreneurial and
other economic activities not prohibited by law by citizens who are founders (participants) of
security organizations [1, part 1, art. 34; 41]. This regulation creates obstacles for the founders
of such organizations to engage in other activities (individual entrepreneurial or labor).

Accordingly, in a situation where a legal entity cannot engage in private security ac-
tivities due to the participant performing a different type of activity, such a participant is
faced with a choice: stop individual entrepreneurial (or other) activities or stop the securi-
ty activities of a legal entity. At the same time, in favor of the fact that in this case the right
of a citizen to carry out economic activities by creating a legal entity is limited, it is the legal
entity that bears the adverse consequences in the form of bringing to administrative re-
sponsibility and suspension of the license, and the founder (participant) himself - nothing
prevents a natural person from continuing his entrepreneurial activity or work under an
employment contract, i.e. his rights are limited as a member of a legal entity, and not as an
individual entrepreneur or employee.

If you look at the emerging picture from the perspective of a legal entity, the situa-
tion appears in another interesting vein. The Arbitration Procedure Code of the Russian
Federation, among other things, establishes that, when considering a case on bringing to
administrative responsibility, the arbitration court in a court session determines whether
there are grounds for bringing to administrative responsibility a person in respect of whom
a protocol on an administrative offense has been drawn up [2, part 6 of Art. 205]. At the
same time, the Code of Administrative Offenses of the Russian Federation expressly pro-
vides that a legal entity is found guilty of committing an administrative offense if it is estab-
lished that it had the opportunity to comply with the rules and norms, for the violation of
which the said Code or the laws of the constituent entity of the Russian Federation provide
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for administrative liability, but this person did not take all measures depending on him to
comply with them [4, part 2, art. 2.1].

However, theoretically, a private security organization is threatened with the possi-
bility of bringing to administrative responsibility (for carrying out entrepreneurial activi-
ties in violation of the requirements and conditions provided for by a special permit (li-
cense) [4, part 3, article 14.1]) because one of its participants (founders), that is, a legally
different entity, is, for example, also the founder of another legal entity whose main activity
is not security, or is an individual entrepreneur.

Meanwhile, the legislation of the Russian Federation, including the Federal Law
"On Limited Liability Companies”, does not contain rules that allow a limited liability com-
pany to oblige its participants to alienate their share, or otherwise terminate their partici-
pation in such a company, on the contrary, the legal relations of the company and its partic-
ipants are actually in the nature of the subordination of the society to the will of its partici-
pants, the binding decisions of the participants for the society.

Approximately with such a heap of problems a particular law enforcer will have to
face when resolving the issue. Any analysis of the norm would not be complete without
studying its interpretation used in law enforcement practice.

With regard to citizens-founders (participants) of security organizations, the re-
quirement established by part four of Article 15.1 of the Law of the Russian Federation
"On Private Detective and Security Activities in the Russian Federation" to carry out securi-
ty activities as the main type of activity by the courts, as a rule, is interpreted as prohibiting
a citizen from engaging in any activity other than security.

Thus, in relation to a security organization, the authorized body issued an order to
eliminate violations of licensing requirements expressed in the fact that the founder of this
organization is simultaneously the founder of a limited liability company and a public or-
ganization that does not carry out security activities [27]. The Supreme Court of the Rus-
sian Federation stated the legality of this order and confirmed the conclusions of the lower
courts that the citizen-founder (participant) of a security organization should not engage in
activities other than security services.

This approach can be called well-established in the practice of lower arbitration
courts, which is confirmed by the following examples.

The Arbitration Court of the Urals District overturned the decisions of the lower
courts and recognized as lawful the decision of the authorized body to refuse to reissue the
license of a private security organization. This refusal was associated with a violation by
the security organization of licensing requirements, which resulted in the fact that its
founder is the founder of other organizations, and is also registered as an individual entre-
preneur [33]. By a ruling of the Supreme Court of the Russian Federation, the applicant in
the case was denied the transfer of the applicant's cassation appeal for consideration in
a judicial session of the Judicial Collegium for Economic Disputes of the Supreme Court of
the Russian Federation [28]. At the same time, the courts of first and appeal instances
noted that participation as a founder in other organizations and having the status of an in-
dividual entrepreneur do not matter for establishing whether security is the main activity
for a citizen. The courts also pointed out the uncertainty of the provisions of part four of
Article 15.1 of the Law of the Russian Federation “On Private Detective and Security Activi-
ties”, since in relation to a citizen who is a founder (participant) of a security organization,
the concept of “main activity” in the legal relations in question is not applicable, and the
concept of “the main type of activity of an individual” is not disclosed in the legislation [34].
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By the decision of the Arbitration Court of the Krasnodar Territory, a private securi-
ty organization was brought to administrative responsibility, provided for in part 3 of ar-
ticle 14.1 of the Code of Administrative Offenses of the Russian Federation in the form of
a warning, since the sole founder of this organization (a citizen) also works as a deputy
general director in a joint-stock company whose main activity is production mineral heat
and sound insulating materials and products [38]. The court found that the main activity of
the citizen-founder of a security organization is not the implementation of private security
activities, as established by part four of Article 15.1 of the Law of the Russian Federation
"On Private Detective and Security Activities", but the implementation (as a head) of the
production of mineral heat and soundproof materials and products.

The Arbitration Court of the West Siberian District also agreed with the bringing to
administrative responsibility of a security company under part 3 of Article 14.1 of the Code
of Administrative Offenses of the Russian Federation under the same circumstances (for
the founder of a company, private security activity is not the main one) [31].

The Arbitration Court of the Far Eastern District agreed with bringing the security
organization to administrative responsibility, since it admitted that an individual was
among its founders, who at the time of the audit was the founder of other organizations
whose codes and names of activities did not contain an unambiguous conclusion that their
activities are not intended to make a profit [29]. The same court considered it legal to bring
the security organization to administrative responsibility, since its founder worked as
a welder-fitter in another organization, which was regarded as the implementation of a dif-
ferent, and not security, activity as the main one [30].

It should be noted that a different approach is found in judicial practice. In particu-
lar, the courts indicate the following [36, 37]:

- the creation by the founding citizen of a security organization of another legal enti-
ty and participation in it are not prohibited by part four of Article 15.1 of the Law of the
Russian Federation “On Private Detective and Security Activities”;

- the interpretation of this provision also does not allow to derive such a ban;

- there are no grounds for identifying the concepts of the main type of activity of a
citizen and the establishment of a legal entity (participation in it).

It should be noted that in the practice of this court there are also opposite decisions,
in which the fact that the founder of a security organization is also the founder of a number
of public associations was recognized as a violation of the fourth part of Article 15.1 of the
Law of the Russian Federation “On Private Detective and Security Activities” [35].

It also follows from the above court decisions that the security organization itself
(for violating license requirements), and not the participants (founders) themselves, is
brought to administrative responsibility for non-compliance with the restriction estab-
lished by part four of Article 15.1 of the Law of the Russian Federation “On Private Detec-
tive and Security Activities” such an organization. Such inconsistency was noted by the Ar-
bitration Court of the Volga District, which declared illegal the order to eliminate violations
of license requirements issued by a private security organization. The Arbitration Court
emphasized that an official’s order containing legal requirements must be realistically ex-
ecutable and contain specific instructions, clear wording regarding specific actions that
need to be performed by the performer, and which should be aimed at stopping and elimi-
nating the identified violation, however, in the case under consideration, execution pre-
scription does not depend on the security organization, but on its founder [32]. Thus, it can
be recognized that the courts, as a rule, clearly understand the established restrictions for
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the founders (participants) of private security organizations. Separate judicial decisions, in
which they are given the opposite interpretation, are exceptions that have not received
support in the practice of other courts.

The situation is somewhat clarified by the practice of the Constitutional Court of the
Russian Federation, which, after a number of rulings [24] on the refusal to accept com-
plaints for consideration on formal grounds, issued a meaningful ruling [21, p. 2.1], resolv-
ing a number of questions raised, in particular, emphasizing what of the constitutional
guarantees of freedom of economic activity [1, part 1, art. eight; 41] and the right of every-
one to freely use their abilities and property for entrepreneurial and other economic activi-
ties not prohibited by law [1, part 1 of Art. 34; 41] implies not only the right of a citizen to
a free choice of activity, but also his consent to certain restrictions, if the activity he has
chosen has special specifics, and its implementation is regulated by special rules. Simply
put, a member (founder) of a private security organization, like state civil servants [19,
p. 3] or judges [26, p. 2], independently and voluntarily agrees with the restrictions of the
work, the activity that he voluntarily chooses. At the same time, the concept of “main type
of activity” used in the norm, taking into account the absence of its legal definition, was
classified as evaluative, which in itself does not indicate the inadmissibility or viciousness
of such regulation, taking into account the fact that in each specific case the final content of
this the concept is determined by the law enforcer (by analogy with the concept of insigni-
ficance [4, art. 2.9], for example [22; 23; 25, p. 2 part 25]).

The question of the society's ability to take actions aimed at fulfilling the imputed
public legal obligations also received a general explanation, including through the recogni-
tion of the obvious actual dependence of the will of the society itself on the will of its partic-
ipants. After all, if we allow the possibility of throwing such a “bridge” between two formal-
ly different and independent categories of subjects (the society itself and its founders), then
the mechanism of influence emerges as the possibility of other founders (participants) of
a private security organization, whose shares in the aggregate amount to at least ten per-
cent of the authorized capital of the company, to demand in court the exclusion from the
company of the founder (participant) who grossly violates his obligations or by his actions
(inaction) makes the company's activities impossible or significantly complicates it (avoids
abandoning other core activities or, within the framework of his choice, avoids leaving the
founders (participants) of the company) [7, Art. ten]. Accordingly, the inaction of other par-
ticipants in this regard indirectly confirms their attitude to compliance, or rather, non-
compliance by another participant with the established restrictions, as a result of which the
society itself suffers, the beneficiaries of whose actions they are ultimately (in practice). If
such a society has one participant (founder), then again, in practice, their expressions of
will, in principle, cannot diverge, respectively, and the negative consequences of making
any decisions, albeit proportionally, fall on both subjects.

In essence, this type of interpretation has already been used by the courts before,
but without deciphering the connection between the participant and the society itself in the
court decisions.

At the same time, the constitutional permissibility of the established regulation and
the possibility, through a complex interpretation and analysis of law enforcement practice,
to clarify the absence of uncertainty on the issue of the existence of specific restrictions for
participants (founders) of private security organizations, does not mean that the current
regulation cannot be improved, leaving it unchanged essence of the question, however, set-
ting out the established requirements in a simpler and more understandable way.
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Taking into account the specifics of the activity, the Law of the Russian Federation
“On Private Detective and Security Activities” already provides enough restrictions for em-
ployees of a private security organization [6, Art. 12] and for its leader [6, parts 7 and 8 of
Art. 15.1], and therefore, in this regard, the restrictions for the participants (the founders of
such an organization do not look like something unexpected, disproportionate, or do not fit
into the “general line”. At the same time, for example, to restrict the head of a private secu-
rity organization, they directly affect his constitutional the right to work, establishing a ban
on engaging in any activity under an employment contract, with the exception of scientific,
teaching and other creative activities.

Thus, for example, if part four of Article 15.1 of the Law of the Russian Federation
“On Private Detective and Security Activities”, or rather, not even the entire provision, but
only the second sentence of the paragraph, would be reworked in such a way as to estab-
lish a clear prohibition on the founder (participant) ) a private security organization of any
other business or labor activity, coupled with a ban on participation in any other legal enti-
ties, regardless of their organizational and legal form - the resolution of many issues would
not require such a deep analysis of the norms and such a complex interpretation.

Such a categorical ban is given as an example, yet it seems that, despite all the spe-
cifics of the activity, such severe restrictions would be unnecessary. It would be more ap-
propriate and expedient, by analogy with the restrictions imposed on the head of a private
security organization, to establish a general ban on filling government positions in the Rus-
sian Federation (subjects of the Russian Federation), positions in the state (municipal) ser-
vice, elected paid positions in public associations, and also join into labor relations as an
employee, with the exception of his scientific, teaching and other creative activities [6, part
8 of Art. 15.1] - if these types of activities are allowed to the head of a private security or-
ganization, it would be strange to prohibit them for the participants (founders) of such an
organization. At the same time, the ban on participation in any other legal entities should
also be written more specifically.

In other words, the second sentence from the fourth part of Article 15.1 of the Law
of the Russian Federation “On Private Detective and Security Activities” could be deleted,
and added to the eighth part after the word “Head” by putting a comma “Founder (partici-
pant)”. Also, add part eight with a separate proposal to prohibit the participation of found-
ers (participants) of a private security organization in any other legal entities, regardless of
the legal form of the latter.

It raises questions about the expediency of a separate mention in the law of the me-
chanism of influence of “bona fide” participants (founders) on a negligent one who is en-
gaged in some other type of activity that can be recognized by the courts as the main one
(thus creating, taking into account the established law enforcement practice, the basis for
negative consequences for the entire security organization). On the one hand, the mechan-
ism is theoretically derived from the provisions of the Federal Law "On Limited Liability
Companies" [7, art. 10], on the other hand, taking into account, again, law enforcement
practice, apparently, this mechanism is not obvious, and a separate emphasis on such
a possibility, along with an unambiguous consolidation of the distribution of responsibility,
does not seem superfluous.

Will the proposed changes change something radically in the already existing regu-
lation? Radically, probably not. However, a significant part of both theoretical and practical
issues related to both the status of the founder (participant) of a private security organiza-
tion and the legal status of such an organization itself will be removed. And the proposed

172



Theory of State and Law

changes will add certainty in legal relations, making the established ones easier to under-
stand, without the need to study a weighty array of law enforcement practice.
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M.B. lIbibMHA*

OIITUMHU3ALMA TIOATOTOBKH OPUANYECKHUX KA/IPOB
B OTEYECTBEHHbBIX YHUBEPCUTETAX KOHLA XIX BEKA

AHHOmMayus. B cmamve aHaau3upyemcsi cucmema nod2omoeKu rpudude-
CKUX Kadpos 8 pocculickux yHugepcumemax, caoxcuswasics k koHyy XIX 6. Ommeuva-
emcs, Ymo ymeepicdeHUu Ho8oz2o 0b6pazosamenabHozo cmaHdapma 1884 2. u evipa-
60mke HO801l 06pPA308aMENLHOL MpaeKmMopuu 8 paccmampugaeMblii nepuod cnocoo-
cmeoeasu, npexcde ecezo, aubepaabHbule peopmbul 1860-1870-x 22. u nocaedyruue
coyuaabHO-noAumMu4eckKue uameHeHus. [Ipogodumcst aHaau3 pa3AUYHbIX MoveK 3pe-
HUs1 00Pe8oIIYUOHHBIX NPAB8o8edos no 80NPOCy NOUCKA ONMUMATbHbIX (JOPM U NPUEMO8
U3yveHUst IpuchpydeHyuu 8 pocculiCKux yHugepcumemax.

Asmop desnaem 8b1800 0 mom, umo 6 koHye XIX 8. ¢ Poccutickoli Umnepuu Ha-
6.1100a/10Cb N0BbIWEHHOe BHUMAHUE K Kayecmay 1puduyeckozo 06pa3os8atusi, 8 0CHO-
8y KOmopo20 6bl/1 NOJ0XCEeH NPUHYUN coYemaHus @yHoaMeHmaauma u ymuauma-
pusma.

Kawuesvwle cnosa: ucmopus npasa, opuduyeckoe o6pazosaHue, yHU8epcu-
mem, eKyusi, npakmuyeckoe 3aHsimue, ropuduveckue Kadpbwi.

B coBpeMeHHBIX peasusax HAy4YHbIN U 001eCTBEHHBbIN AUCKYpC 0 pedopMe OPUIU-
4yecKoro o6pa3oBaHus, NEPCIEKTHUBAX ero Pa3BUTHUs], HECOMHEHHO, IPOJOJKUTCH, a CIIPOC
Ha BbICOKOKBa/IMPHUIIMPOBAHHBIX CIIELUAJUCTOB B 06J1aCTH MpaBa OyAeT TOJIbKO Bo3pac-
TaTb. [lofj06HbIE TEHJEeHLIMM He HOBbI JJS POCCUHCKOr0 HOPUJUYECKOTO 0O6pa3oBaHMS,
aHaJIOTUYHbIe IpoLecchl HabJoganruch B Poccuiickoit uMnepuu B KoHIje XIX B.

CielyeT OTMETHUTB, YTO B HACTOsAILee BpeMsl BOIIPOCHI, CBA3aHHbIE C IPOBOJUBIIEH-
cs o6pa3oBaTeJIbHON MOJMTUKOM, MOATOTOBKOM CIeLiMalMCTOB-NPaBOBeLOB B nopedop-
MeHHOU Poccuy, HaxoAAT oTpakeHue B 3HAYUTEJbHOM KOJIMYeCTBe Hay4YHbIX UCCJIe/l0Ba-
HUH, OJHAaKO, yKa3aHHas npobJeMaTHKa HepeJKO CTAaHOBUJAChb OObEKTOM IOCJeL0Ba-
TEeJIbHOTO M3y4YeHUs U B JOPEBOJIIOLIMOHHBIN IEPUOL.

Bypxkya3Hbie pepopMbl BTOpoi nos10BUMHBI XIX B. Bbi3Ba/iu B Poccuu ocTpyto Heo6-
X0 MMOCTb peopraHu3alyyi r'yMaHUTapHO-NPaBOBOr0 06pa30BaHMUs C IieJIbl0 ero ajanTa-
MU K U3MEHUBIIMMCS MOJUTUKO-3KOHOMUYECKUM YCJ0BUAM. HecOMHeHHO, npaBUTe/Ib-
CTBO U paHee CTPEMUJIOCH CBOEBPEMEHHO pearvpoBaTh Ha M3MeHeHHe O00IeCTBEHHO-
IOJIMTUYECKOHN CUTyalMU He TOJIbKO B CTPaHe, HO U 3a py6exoM. /locTaTOYHO BCIOMHUTB,
HanpuMep, 06 ynpasJHeHUHU NMOYTHU Ha JecsaTtuaetre (1849-1857) npenojaBaHus B poc-
CUHCKUX YHUBEPCUTETAX roCyZJapCTBEHHOIO NpaBa 3apy0eXHbIX CTPaH B CBSA3U C PEBOJIIO-
LJMOHHBIMU NOTPSICEHUSAMH, 0XBaTUBIIUMU psiJ] eBPONENCKUX rocyapcTB [8].

B 1860-1870-e rr. B Poccuiickoit UMnepuu HabJ01a/1Cs POCT MOMYJISIPHOCTH IOPH-
Jindeckux GpakyJbTeTOB, KOTOPbIE SIBJAJNCH BaXKHOW COCTABJIAIOILEHN 10 NOATOTOBKe KBa-

* Metrvyuna MapuHa BukmoposHa, TOLeHT KadeJpbl HPUANYECKUX JUCHUIIMH BopoHexckoro ro-
Cy/lapCTBEHHOT'0 arpapHOro0 YHHUBepCUTeTa UM. uMmepaTtopa [leTpa I, kKaHUJAT UCTOPUYECKUX HAYK, JO-
1eHT. E-mail: pmvistoria@mail.ru
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JUGULIMPOBAHHBIX KaJIpOB /ISl TOCYAAPCTBEHHOU cayx6bl. Tak, cornacHo Cyie6HbIM yC-
TaBaM 1864 r., 3aMellleHHe BAaKaHTHBIX JO/DKHOCTEH B CyJie IPOU3BOJUIIOCH «...He HHAYe,
KaK M3 4MCJIa JIML, UMEeLMX aTTecTaTbl YHUBEPCUTETOB UM JPYTHMX BBICIINX YYeOHBIX 3a-
BeJIeHUM 00 OKOHYaHUM Kypca IpUAMYECcKUX HayK ...» [10, cT. 202]. [To cnpaBeyiuBOMy 3a-
MeuyaHMI0 coBpeMeHHoro ucciaenosarens @. @. [ynbipesa, «irnbepanbHble pepopMbl Bllep-
Bble OTKPBLJIY IUPOKUK MPOCTOP A/ AeATeJbHOCTH I0PUCTOB; a 3Ta CIIeLIUaJIbHOCTh CTajla
OJIHOM M3 HauboJiee MOMYJIIPHBIX U BOCTPe6OBaHHbBIX B PyCCKOM 0011iecTBe» |3, c. 88].

Yxe k koHny XIX B. HacuuThIBasoch 10 oTe4YeCTBEHHBIX YHUBEPCUTETOB, B KOTOPBIX
npenoJjaBajach IOPUCIPYAEeHLHs, a reorpadus 3TUX 06pa30BaTe/IbHbIX YYpPeX/JeHUH! BbI-
rasjena caeayimuM oopasom: MockoBckuii, OpbeBckuii, Kazanckuii, XapbkoBckuH, Ile-
Tepbyprckul, AnekcaHjpoBckuii, KueBckuit, Bapmasckuii, HoBopoccuiickuii, ToMcKuil.
[TosnHee, B Hayase XX B., ObIJIO YUPEXAEHO ellje TPU YHUBEpPCUTETA.

Bce BhlenepeyrcieHHble GaKTOPbl MOCAYKUJIU CTUMYJIOM K O0OCYX/EeHHUI0O B Ha-
Y4HO-TIeJlaroruieckor cpejie HOBBIX METOJOB NpenoJaBaHus IOPUJUYECKUX AUCLUNJIMH
M MOMCKY ONTHUMaJIbHbIX GOPM M MPUEMOB M3yYeHUs1 NPAaBOBOM HAyKH, UTO He TOJBKO He
NOTepPsAJIO aKTyaJbHOCTHU B HAllM JHYU, HO M NpUO6pesio ocoboe 3HaYeHUe. K «Be4HBIM»
npo6JjieMaM 0Te4eCTBEHHOI0 IOPUUYECKOro 06pa3oBaHus, 6€3yCJI0BHO, MOXKHO OTHECTHU
coZilepKaTesIbHYI0 HallOJIHEHHOCTb 00pa30oBaTe/IbHOIO Ipolecca: 4YeMy Y4UTb OyAyliero
IOPUCTa, B KAKOM 00'beMe, YTO JO/KHO CTaTh OCHOBHBIM KOMIIOHEHTOM TOTO WJIK UHOTO
y4yebHOro Kypca [7].

HoBblli HOpMaTHBHBIM aKT B cdepe 06pa30BaHUA — YHUBEPCUTETCKUM YcTaB 1884 1.,
3aMeHUBIINH YcTaB 1863 r. - noATBepx/Aasl 00s3aTe/IbHOe HaJMuMe PYU YHUBEPCUTETAX
opugudeckux gakyabTeToB [9, N2 2404]. YHUBepcUTeTCKas MporpamMMa, OpueHTHPOBAH-
Has Ha MOJATOTOBKY BBICOKOKJIACCHBIX CIIEIIMaJIMCTOB B 00J1IaCTH HOPHUCIPYJEHLUH, I0pU-
CTOB HOBOTO IIOKOJIEHMS, 3aTparuBajla LIMPOKUH IIJIaCT TEOPETUYECKOW U NMPAKTUYECKOU
MOATOTOBKU IPaBOBe/ia: OTeYeCTBEHHOE NIPAaBO U €ro MHOTOYPOBHEBBIN aHaJIU3 B CPaBHe-
HUM C UHBIMM NPAaBOBBIMM CHUCTE€MaMHM, UCTOPHUIO IpaBa, Gpusocopurio mpasa, NOJUTUKO-
IpaBOBble YYeHUA U UX NPAKTUYECKHe acleKThbl. B 3TOM CBA3M YUCJIO IOPUJHUYECKUX Ka-
denp npu yHuBepcuTeTax coctansiao 12 [9, N2 2404], a uX COOTHOILIEHUE TeNepb BhITJIS-
JleJIo C/eAyIoUMM 00pa3oM: Ha J0JII0 TEOPETHUKO-UCTOPUUYECKUX MPUXOAUI0Ch 25%, OT-
pacsieBbIX - 67%, 061X T'yMaHUTApPHbIX — 8% [4, c. 324-324].

CorslacHO o6pa3oBaTe/ibHOMY cTaHAapTy 1884 r., ocHOBHbIMU (pOpMaMHu yHUBEp-
CUTETCKOIO NpenojaBaHus OCTAaBaJUCh ayJUTOPHbIE 3aHATHUSA — NPAKTUKYMBI U JIEKIUH.
[IpyyeM nocnefHUM OTBOAMJIOCH JOMUHUPYIOLEe M0JI0KEHHe B 00pa3oBaTesIbHBIX Kyp-
caxX Y, Kak HU Napa/loKCcaJbHO, BbI3bIBAJIO HAUOOJIbllIEee OTTOPXKEHHE B cpeJie Oyp>Kya3HOU
npodeccypsl. [lo cBUeTeNbCTBY COBPEMEHHUKOB, KaK HU KpaCHOPeYUB (IIpU 3TOM yTOY-
HSJIOCh, YTO HE BCE IOPUANYECKHE HAaYKU JONYCKAIOT «KKPAaCHOPEUYUBOCTb» U3JI0KEHUS OT-
JleJIbHBIX BOIIPOCOB) 6bl/1 Npodeccop-J1eKTop, JIeKIIMM He pa3BHUBaJId CIOCOOGHOCTEN U Ha-
BBIKOB CTYJIeHTOB, IpUyYaJd UX K NACCUBHOMY CJIeZJOBAaHUIO 3a XOJOM YY>KHUX MBICJIEH,
yOUBaJIA CIOCOOHOCTb K CAMOCTOATE/NbHOMY MBILIJIEHUIO U TPYAY, @ 3a4acTyI0 COBepLIeH-
HO OBIIM OTOpBaHbI OT KU3HU. BrlABUTa/ICA Ja)ke Te3UC O TOM, UTO «MHOTHMe MCTUHHO
y4eHble JIIJU — IJIOXUe 0OpaTOpPhl, XOPOIIHe Ke OpaTOpbl HEPeJKO MyCThl U IJIOXHE yye-
Hble» [5, c. 18].

C pe3kol KpUTHKOH JIEKIIMOHHOTO Ccrioco6a npenojaBaHys BbICTYIAJ MpenojaBa-
TeJib YHUBepcuTeTa B. ['epacuMoB, yHUUMKUTEJIbHBIE CYXXJE€HUS KOTOPOTro, 10 MHEHUIO
aBTOpa CTAaThH, 3aCAYKUBAIOT BHUMaHUA: «JIeKIMOHHOEe YTEHUE ... YTOMJISET, IPUTYIIA-
eT, ryouT». «<HenoceljeHue jeKuy ... NpOTECT ... IPOTUB TOH anaTHUH, B KOTOPYIO MOTPYy3HU-
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Jla JIeKIIMOHHAasl CUCTEMa y4yallluXxcsl BMECTe C CaMUMMHM MpenojaBaTensaMu». «CiayliaHue
YTeHUs JIeKLUH AJ1s yyalllerocs BeCbMa TSHXKKUUM TPy U3 HE0O6XO0AUMOCTH, TPOU3BOAMMbIN
B CAMOM CTECHEHHOM U yTOMUTEJIbHOM MOJIOXKEHUN» [2].

OfHaKo 3TH NMEeCCMMHUCTHYHble HAaCTPOeHUs pasfiesisid JajieKo He BCe MeJaroru
BbICIIEN 1KOJIbl. CTODOHHUKHU aJbTEPHATUBHOM MO3ULUH B JIEKLUAX BUJEJU «KHUBOE CJIO-
BO», KOTOPOE MOXET 3aMHTEPeCOBaTh CJAyIIAaTeJsis, JOHECTH TO HOBOE, YTO €CTh B HaykKe,
YCTAaHOBUTH JIyXOBHYIO CBfI3b MEXAY JIEKTOPOM M CTyJeHToM. Mcxoasi U3 cOOGCTBEHHOTO
ONbITA U ONKPAsICh HA MOCAEHUE JOCTUKEHHUS 3aNaJHOEBPONENCKON HAyKH, BbIXOJOM U3
«JIEKILTUOHHOMW PYTUHBI», 10 UX MHEHUIO, MOTJIO CJIY>KUTb U3JjJaHHE KPATKUX PYKOBO/CTB IO
TOMY WJIM UHOMY IpeaMeTy udydeHud. Tak, A. besnorpun-KoTaspeBckui nvcas, 4TO «Ta-
KOe PYKOBOJZCTBO JI0JI>KHO ObITh U3[jJaBaeMO B HayaJie yUeOHOro roja, Aabbl CTyAeHT, UAS
Ha JIEKLIMI0, MMeJI er0 B pyKaX, U, YCBOMB, U MO3HAKOMHUBIIUCH C OCHOBHBIMHU MOJIOXKe-
HUSIMU HayKH, MOT Obl Ha JIEKI[UU MOJYYUTh UX O0Jiee MOJIHOe pa3bsiCHEHUE, UIJIIOCTPHU-
pOBaHMeE U yKpeIlJieHUue B naMsATu» [1, c. 564].

HecoMHeHHO, Takoil moAxoJ, O6blJ HaleJieH He TOJIbKO Ha 6GoJiee MI0J0TBOPHBIN
NpolLecc MO3HaHWS, HO U Pa3BUTHE CAaMOCTOSITEJbHBIX HAaBbIKOB O0Y4YeHUSI CTY/€HTOB.
B nesoMm ke, HaAO0 OTMETUTb, CAMOCTOSITE/IbHAsA paboTa paccMaTpUBalach KaK Ba)KHbIU
3JleMeHT 06pa30BaTe/JbHOW TPaeKTOPUU JLOPEBOJIIOLIMOHHBIX IOPUAUYECKUX YHUBEPCUTE-
TOB, KOTOpasi CBOJIUJIach He TOJIbKO K 0000IeHHI0 TeOPETUKO-TPABOBOT0 MaTepUasa, HO
Y aHaJIM3y HOPMATUBHO-PETYJISTUBHOTO OIMbITA, U3YYEHHUI0O HOPMATUBHO-NIPAaBOBOM 6a3bl,
NpPOBEJEHUI0 COOCTBEHHbIX HAy4YHBIX UCCAefoBaHUM. [Ipu 3TOM mpeamMeTOM MOCAEAHUX
MOTJIU BBICTYNATh KaK 0611He, T.e. pa3paboTKa BONPOCOB IO IOPUCIPYJEeHLIUH BOOOIIlE, TaK
Y clielajibHble MPo6JieMbl, TOCBsIIIEHHbIE KAKOU-IM60 OTpac/y npaBa.

He oTka3sbiBasicb OT yTBepAuBLIerocs GpyHJaMeHTalIUu3Ma IOPUJUIECKOT0 06pas3o-
BaHMUS, BaXKHOW COCTaBJIAIOLIEN OpraHuM3alnuyd y4yebHOro mpoijecca CTAaHOBUTCS HaJIMuMe
NpaKTUYeCKUX 3aHATHUM, HA KOTOPBIX [IepBOCTENIeHHOE BHUMaHUe Y/ essJ10Ch U3YYEHHUIO
VMCTOYHUKOB MpaBa U KalMTaJbHbIX HAYYHBIX TPY/OB. YKe C IepBbIX KypCOB NpeANpUHU-
MaJIMCh NMONBITKU PAaCKPbITh NPUKJ/IA/JHbIE aClIeKThl OPUCIPYAEHIUU. [Ty60KOoe ycBOeHHEe
npejMeTa HAYMHAJIOCh TOT/Ia, KOTAAa CTYAEHT MOT Ha KOHKPETHBIX MpUMepax NPUMEHSTh
TeopeTUYeCcKHe M0JI0KEHUS UJIU 3aKOHBI.

Eme 3agoaro ao snbepaibHbiX pedpopm 1860-1870-x rr. B NMpaBUTEJIbCTBEHHBIX
Kpyrax oTMeyasioCch, YTO IOpUJUYeCcKOe 00pa3oBaHHWE B POCCUMCKUX YHHUBEPCHUTETax al-
pHUOpH HaleJIeHO Ha MOJATOTOBKY IOPUCTOB-TEOPETHUKOB, B TO BpeMs KaK rocyZjapcTBo Hy-
»KJaeTCs B BbIMYCKHUKAX, 00/1a1al0LMX MPAaKTUYEeCKMMU HaBblKaMU. B 3To# cBA3U npej-
JIarajiocb yBeJUYUTb KOJUYECTBO 00y4YalOLUX HPUCTOB-NPAKTUKOB, a CTYJEHTaM CTap-
IIUX KYPCOB NPEAOCTAaBUTh BO3MOXKHOCTb M0/, PyKOBOZCTBOM MpPodeccopoB 3HAKOMUTHCS
C YTOJIOBHBIMU Y FPAXK/JAHCKUMMU JieJIaMU.

[TonbITKM OT/ie/IbHBIX NPOrPEeCCUBHBIX MPo¢deccopoB MpaBa BapbUPOBATh METO/0-
JIOTHUYeCKHUe MOAX0/bl K 00y4eHHI0, B YACTHOCTH, Pa3HOOOPA3UTh MpaKTUYEeCKHUE 3aHATHS,
ObLIM NOoAAepKaHbl NPOodeCcCHOHATbHBIM IOPUAUYECKUM COOOLIECTBOM, TaK KaK OHU MOT-
JIU 3aMeTHO MOBJMATb Ha 06llee coJiep>kaHue MPaBOBOro o6pa3oBaHusl. B 1iesioM ke 3a-
CJyra JJOpPEBOJIIOLIMOHHOW CUCTEMbI OPUAUYECKOT0 06pa30BaHUs COCTOUT B TOM, UTO OHA
BbIpaboTasia ejuHble KDUTEPUHU Pe3yJIbTAaTUBHOCTHU NPAKTUYECKUX 3aHATUH, KOTOPbIE YC-
NEeLIHO peaJu3yloTcsl B COBpeMeHHOM 06pa3oBaHUU. K UX YMC/y MOXKHO OTHECTH CJIeiyIo-
1iMe MOoAXO0/bI.

Bo-nepBhIX, coepkaHve NPaKTUYECKUX 3aHATHUM JOJDKHO KOppeJUupoBaThCs C CO-
JlepKaTeJbHOM 4aCThI0 TEOPETHUYECKOT0 Kypca.

179



Teopuda rocysapcrsa U npaBa

Bo-BTOpbIX, 06ecrieyeHMe HEOOXOJUMOro 06'beMa y4ebHOr0 BpeMeHH, OTBOJUMOTO
Ha NpaKTU4YeCKHe 3aHATHUA. PeTpoCneKTUBHBIM aHA/JIM3 HALlMOHAJbHOW CUCTEMBI MOAIO-
TOBKH IOPUCTOB MOKa3bIBaeT, YTO 3TAa MP06IeMa OCTPO CTOsJIA yKe TOrJa, B nopepopmMeH-
HOe BpeMsl.

B-TpeTpHX, npejnoyTeHWe B NPOBEAEHUM NPAKTUYECKHUX 3aHATUH OTZABaJIOCh
NPaKTUKYIOIIUM IOPUCTAM.

B-yeTBepThIX, Lie/Ib IPAKTUYECKUX 3aHATUHN CBOAU/IACH K CUHTE3Yy Hay4YHBIX JJOCTU-
YKEHUU U OATOTOBKM K NPUKJIAJHON J1eATeJbHOCTU B 006J1aCTH IpaBa.

[IpsaMbIM npojoKeHreM GOPMUPOBAHUA NPUKJIAAHbIX HABBIKOB Y CTY/AEHTOB BU-
JleJIoCh yupex<JieHue Ha 6a3e KaXKJ0ro YHUBEpCUTeTa IpUAUYECKON KJIMHUKU. BnepBbie
NpPOEKT 06 OopraHMU3aluy NOJ00OHbBIX KJIUHUK ObLI UHULUHPOBAH HPUAUYECKUM PaKyJib-
TeToM Ka3aHCKOro yHMBepCUTETa U BbIHECEH Ha yTBepAeHrne MUHUCTepCcTBa HAPOJAHOTO
npocseleHus B 1860 r.

CTyZieHTBl, 3aHATble pabOTOM B IOPUJMYECKUX KJIMHUKAX, JOJHKHBI OBLIM OKa3bl-
BaTb HENOCPeJCTBEHHYIO NPAaBOBYIO MOMOLb HaceJeHHI0 B 06J1aCTU MyOJIUYHOr0 M 4acT-
Horo mpaBa. A. JIl06JIMHCKKMI NOoJA4YepKHUBaJ, YTO NpUBJeYeHUe CTYJeHTa-l0pucTa K KJu-
HUYEeCKUM 3aHATHUAM, UMEOILEro yKe J0/DKHYI0 TeOpeTUYeCKYI0 OAT0TOBKY, «OyZieT CIo-
COOGCTBOBATb MO3HAHUIO IOPUAUYECKOM NPAKTHUKU Yepe3 paspellleHue KOHKPETHBIX Jel,
B3SIThIX U3 IeCTBUTEJbHOCTHY, TPEJJOCTABUT «BO3MOXKHOCTb CTY/IeHTaM M03HAKOMUThCH,
/10 HEKOTOpPOM CTeNeHH, C HauboJiee yNnoTpebUTeNbHBIMU (GOPMaAJbHOCTSAMU CyJe6HOU
Y a/[MMHHUCTPATUBHOU NPAKTUKU» |6, c. 176].

N3 Bcero BBINIEU3JIOXKEHHOTO MOXKHO CAeJaTh BbIBOJ, O TOM, YTO B KOHIe XIX B.
B Poccun dopmupoBasace HoBasi obpasoBaTesibHasA NMapajyrMa HNOATOTOBKHU IOPHUCTOB.
CTpeMsich NpUBJIeYb BHUMAaHHE K Ka4eCTBY I0OPHUANYECKOTO 06pa30BaHUs U NOCTAaBUTb €ro
Ha O/IUH YPOBeHb C 3alla/JHOEBPOINENCKUM (a BO MHOTOM U onepeAuTh), B Poccuiickoit UM-
nepyuu HabJroJanach TeHJEHIUs OPraHM3allMOHHON U coJiepKaTeJIbHOW MOJepHU3aLUuU
YHUBEPCUTETCKOI'0 IOPUAMYECKOr0 00pa30BaHUs, HallpaBJeHHasd Ha GOpPpMUpPOBaHHE HO-
BOW MOJieJ1M NpenoJaBaHusl, COYeTaIIel TeOpeTUIeCKYI0 U NPUKIaJHYI0 OCHOBBI IIOATO-
TOBKH CIeLIUaJIUCTA.
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Annotation. The article analyzes the system of law scholars’ training in
Russian universities that had developed by the end of the 19th century. It is noted
that the approval of the new educational standard of 1884 and the development of
a new educational trajectory in the period under review were facilitated, first of all,
by the liberal reforms of the 1860s and 1870s and subsequent socio-political
changes. An analysis is made of various points of view of pre-revolutionary jurists
on the issue of finding optimal forms and methods for studying jurisprudence in
Russian universities.

The author concludes that at the end of the XIX century in the Russian Em-
pire, there was considerable attention to the quality of legal education, which was
based on the principle of combining fundamentalism and utilitarianism.
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In modern realities, scientific and public discourse on the reform of legal education,
the prospects of its development will undoubtedly continue, and the demand for highly
qualified specialists in the field of law will only increase. Such trends are not new for Rus-
sian legal education, similar processes were observed in the Russian Empire at the end of
the XIX century.

It should be noted that at present, the issues related to the educational policy, the
training of specialists-laws in the pore-form of Russia are reflected in a significant number
of scientific research, however, this problem often became the object of the subsequent
study and in pre -revolutionary period.

Bourgeois reforms of the second half of the XIX century in Russia, they caused an
acute need to reorganize the humanitarian and legal education in order to adapt it to the
changed political and economic conditions. Undoubtedly, the praint previously sought to
react in a timely manner to a change in the general political situation, not only in the coun-
try, but also abroad. It is enough to recall, for example, for the abolition of almost a decade
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(1849-1857) at Russian universities of state law of foreign countries in a bonds with revo-
lutionary upheavals that have covered a number of European states [8].

In the 1860-1870s in the Russian Empire, there was an increase in the popularity of
law faculties, which were an important component for the training of qualified personnel
for public service. Thus, according to the trials of 1864, the replacement of vacant posts in
court was carried out “... only from among persons who have certificates of universities or
other higher educational institutions about the end of the course of legal sciences ...” [10,
Art. 202]. According to the fair remark of the modern researcher, F.F. Dudyrev, “liberal re-
forms first opened wide scope for the activities of lawyers; and this specialty has become
one of the most popular and in demand in Russian society” [3, p. 88].

By the end of the XIX century there were 10 domestic universities in which juri-
sprudence was taught, and the geography of these educational institutions was as follows:
Moscow, Yuryevsky, Kazan, Kharkov, Petersburg, Aleksandrovsky, Kyiv, Warsaw, Novoros-
siysk, Tomsk. Later, at the beginning of the 20th century, three more universities were es-
tablished.

All of the above factors served as an incentive to discuss in the scientific and peda-
gogical environment of new methods of teaching legal discs and the search for optimal
forms and techniques for studying legal science, which not only did not lose relevance to-
day, but also acquired special importance. The “eternal” problems of domestic legal educa-
tion, of course, include the meaningful fullness of the educational process: what to teach
the future lawyer, to what volume, what should become the main component of a particular
training course [7].

The new regulatory act in the field of education - the university charter of 1884,
which replaced the charter of 1863 - confirmed the mandatory presence of law faculties at
the university [9, No. 2404]. The university program, focused on the training of high-class
specialists in the field of jurisprudence, lawyers of the new generation, affected a wide
layer of theoretical and practical training of a lawyer: domestic law and its multi-level anal-
ysis in comparison with other legal systems, history of law, philosophy of law, political legal
exercises and their practical aspects. In this regard, the number of legal departments at
universities was 12 [9, No. 2404], and their ratio now looked as follows: the theoretical and
historical accounted for 25%, industry - 67%, total humanitarian - 8% [4, p. 324-324].

According to the educational standard of 1884, the main forms of university teach-
ing remained audit classes-workshops and lectures. Moreover, the latter was assigned
a dominant position in educational chickens and, paradoxically, caused the greatest rejec-
tion among bourgeois professors. According to contemporaries, no matter how eloquent (it
was clarified that not all legal sciences allow the “eloquence” of the presentation of individ-
ual issues) was a professor-class, lectures did not develop the abilities and skills of stu-
dents, accustomed them to passive followed by other people's thoughts, and killed their
ability To independent thinking and work, and often completely torn from life. The thesis
was even nominated that “many truly scientists are bad speakers, while good speakers are
often empty and bad scientists” [5, p. 18].

With a sharp criticism of the lecture method of teaching, the teaching of the university
V. Gerasimov was made by the derogatory judgments of which, according to the author of the
article, deserve attention: "Lecture reading ... tires, dull, destroys." “Lecture is not not attended
by ... a protest ... against that apathy in which the lecture system of students along with the
teachers themselves is immersed.” “Listening to lectures for the student is a very hard work
from the necessity, which is made in the most constrained and tedious position” [2].
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However, not all teachers of higher education shared these pessimistic moods. Sup-
porters of an alternative position in the lectures saw a “living word” that may interest the
listener, convey the new one that is in science to establish a spiritual connection between
the lecturer and the student. Based on their own experience and relying on the latest
achievements of Western European science, the exit from the “lecture routine”, in their
opinion, could serve the publication of brief guidelines for a particular subject of study. So,
A. Belogritz-Kotlyarevsky wrote that “such a leadership should be published at the begin-
ning of the school year, so that the student, going to the lecture, had it in his hands, and,
having learned, or getting acquainted with the main provisions of science, could get them at
a lecture More complete clarification, illustration and strengthening in memory "[1, p. 564].

Undoubtedly, this approach was aimed not only in a more fruitful process of cogni-
tion, but also by the development of independent students' education skills. In general, it
should be noted that independent work was seen as an important element of the educa-
tional trajectory of pre-revolutionary law universities, which was reduced not only to the
generalization of theoretical and legal material, but also to the analysis of regulatory and
regulatory experience, study the legal framework, and conduct their own scientific re-
search . At the same time, the subject could act as common, i.e. The development of issues
on jurisprudence in general, and special problems devoted to any branch of law.

Without abandoning the established fundamentalism of legal education, an impor-
tant component of the organization of the educational process is the presence of practical
classes in which paramount attention was paid to the study of sources of law and capital
scientific works. Already from the first courses, attempts were made to reveal the applied
aspects of jurisprudence. A deep assimilation of the subject began when a student could
apply theoretical provisions or laws with concrete examples.

Long before the liberal reforms of the 1860-1870s. In government circles it was noted
that legal education at Russian universities a priori is aimed at training theoretical lawyers,
while the state needs graduates with practical skills. In this regard, it was proposed to increase
the number of training lawyers, and providing senior students to provide an opportunity un-
der the guidance of professors to familiarize themselves with criminal and civil cases.

Attempts by individual progressive professors of the right to vary methodological
approaches to training, in particular, diversify practical classes, were supported by the pro-
fessional legal community, since they could significantly affect the general content of legal
education. In general, the merit of the pre -revolutionary system of legal education is that it
has developed uniform criteria for the effectiveness of practical classes that are successful-
ly implemented in modern education. The following are the following approaches.

Firstly, the content of practical classes should be correlated with a continuous part
of the theoretical course.

Secondly, ensuring the required volume of educational time allotted to practical
classes. A retrospective analysis of the national training system of lawyers shows that this
problem was acutely then, in post -reform time.

Thirdly, preference in practical classes was given to practicing lawyers.

Fourth, the goal of practical classes was reduced to the synthesis of scientific
achievements and preparation for applied activities in the field of law.

A direct continuation of the formation of applied skills among students visited an in-
stitution based on each university of a legal clinic. For the first time, the project on the or-
ganization of such clinics was initiated by the legal faculty of Kazan University and was
submitted for approval by the Ministry of People's Enlightenment in 1860.
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Students engaged in work in legal clinics were supposed to provide direct legal as-
sistance to the population in the field of public and frequent law. A. Lublinsky emphasized
that the involvement of a legal student to clinical classes, which has already due to proper
theoretical training, “will contribute to the knowledge of legal practice through the resolu-
tion of specific cases taken from reality”, and will provide “the opportunity for students to
meet, to some extent, to some extent, to some extent, to some extent, to some extent, to
some extent, to some extent, to some extent With the most used formalities of su-child and
administrative practice” [6, p. 176].

From all of the foregoing, we can conclude that at the end of the XIX century. In Rus-
sia, a new educational paradigm of training of lawyers was formed. In an effort to draw at-
tention to the quality of legal education and put it on one level with Western European
(and in many respects to get ahead), the Russian Empire contained a tendency of organiza-
tional and substantive modernization of university legal education, aimed at the formation
of a new model of teaching, combining the theoretical and applied basis for the training of
a specialist.
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ITPABO HA IIEPEMEHY UMEHHU:
BAJIAHC IYBJINYHBIX 1 YACTHBIX UHTEPECOB

AHHOmMayus. B cmamve uccaedyemcsi nopssi0ok nepemeHbvl UMEHU 8 coomeem-
cmeuu ¢ 3akoHodamesascmeom Poccutickotl Pedepayuu, aHa usupyromcst nodxodst dpy-
2ux cmpaH K 80npocy nepemeHbsbl UMEHU, paccmMampusaemcs: cmamyc UMeHU 2paxcoaHu-
Ha, Nnpasa 2paxc0aHuHa Ha ums. M3yvyaemcsi ny6au4HO-Npasoeoll u 4acmHo-npasoeoll
acnekmeol Opuduyecko20 hakma nepemeHsbl UMEHU.

Karoueswie cnoea: npaso Ha nepemMeHy UMEHU, Npaso HA UMsl, npoyedypa nepe-
MEHbI UMEHU, AKMbl 2pa*C0aHCKO20 COCMOSHUS, 3Quuma npasa Ha uMsl.

YcTaHaB/MBasg CTaTyc rpaxzaH (PU3HYecKux JML), KaK CyObeKTOB Ipa[aHCKUX
npaBoOOTHOIIEeHUH, ['paxkaaHckuil Koaekc Poccuiickont ®@efepanuy, B 4aCTHOCTH omNpene-
JIleT ¥ IpaBa rpakJjaH Ha uMs. Kaxxablil rpaxkZlaHuH pUoOpeTaeT U OCYLeCTBJIsIeT NpaBa
Y 00513aHHOCTHU MO/, CBOUM UM€EHEeM, BKIKYaKIMM GaMUIHI0 U COOCTBEHHO MMS, a TaKXKe
O0TYEeCTBO, €CJIM UHOE He BbITeKAaeT U3 3aKOHA WJIM HallMOHaJbHOTO 06b14asd [3, m. 1 cT. 19].
3HaueHUe MpaBa HA UMS CJIOXKHO NepeoleHUTh. [lo/1 cBOMM MMeHeM rpak/JaHUH BbICTyMa-
eT B 0011eCTBEHHBIX OTHOLIEHUSX U 060C006.1seT cebs B obiiecTBe. UM UHAMBU/AYaTU3U-
pyeT rpakJaHWHA U MMeeT 3HayeHHUe JJis obecliedeHUs] U 3alUThl €ro CyO'beKTUBHBIX
rpakJaHckux npas [21, c. 51].

[IpaBusia «epBUYHOTO» MPUOOpPETEHUs] UMEHH yCTaHOBJieHbl CeMeWHBbIM KOJeK-
com Poccuiickoit Pesepaniuy, B COOTBETCTBUU C KOTOPbIM UMS peOeHKY AaeTcs Mo CorJa-
HIEHUI0 poAuTesiel. B TeueHue JuiuTesibHOrO BpeMeHU B Poccuiickoit @espepanuu Booblie
OTCYTCTBOBaJIM KaKHe-JM60 OrpaHUYEeHUs 10 BbIGOPY POJUTENSIMU UMEHU pebeHKy, O/i-
Hako B 2017 rogy [6, cT. 1 u 2] c yesbo HAlTH c1oco6 NPaBOBOro obecneyeHus: basaHca
MeX/Jly IpaBoOM poJiUTesied B BOSMOXKHOCTH BbIOpATh MM JJis pe6eHKa U MPaBOM HX pe-
6eHKa Ha UMs, KOTOpoe Obl He Hapyllalo ero CO6CTBEHHbIe UHTEPECH], B 3aKOHOAATE/IbCT-
BO OBLJIM BBEJIEHbl OrPAaHUYEHMS, COTJIACHO KOTOPBIM ObLIO 3alpelleH0 UCIO0Jib30BaHUE
B MMeHHM peOéHKa 1Udp, OYKBEeHHO-UMPPOBBLIX 0003HAYEHHH, YUCIUTEIbHbBIX, CHMBOJIOB
Y He ABJIAI0LIMXCSA OYKBaMM 3HAKOB, 332 UCK/JII0YEHHEM 3HaKa «JedUc», UK UX JIO60W KOMOU-
HaLUM JIMO0 OpPaHHBIX CJI0B, yKa3aHUM Ha paHTH, IOKHOCTH, TUTYJHI [4, 1. 2 cT. 58].

[Togo6GHble OrpaHUYEHUs] OTYACTH pa3pelluyii HEKOTOpble eJMHUYHbIE, HO TEM He
MeHee, 9K30THYEeCKHeE CJIydyaH, TaK K NIpUuMepy, HOBTOPEHUE HalllyMeBlLIeH UCTOPUM Mab4yH-
ka c uMmeHeM BOY pB® 260602 (buoJsiornyeckuii 06'beKT YesioBeKa poa BopoHuHbix — Opo-
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JIOBBIX, poauBIIMics 26 uioHa 2002 roga), mocsie NpUHATHS YKa3aHHbIX OTpaHUYEeHUH Mepe-
CTaJsI0 ObITh BO3MOXHBIM. B TO e BpeMs no-npexHeMy poJUTe N He JIUILEeHbl BO3MOXHOCTH
JlaTb CBOEMY 4YaJly peJiKoe UMs: corsiacHO ctaTuctuke opraHoB 3AI'C roposa MockBbl, B Ie-
puoj ¢ 1998 o 2017 roja, cpey caMbIX HEOOBIYHBIX UMEH, KOTOPbIE MOJYYUIN MaJbuyUKH,
obL1M caeayroiue: Hukona-Hukuta-Hus, Xpucrampupagoc, leabdun, Apocaas-JroTo60p,
Jlyka-Cyactbe CamMmepceT OyiieH. 3a yKa3aHHbIM NMepyo/, ObIM 3apUKCUPOBAHbI CIEAYIO-
e HeoObIYHbIE UMeHA Y AeBouek: Anpesb, [lonvHa-IlonvHa, llpuHnecca Januasia, 3aps-
3apsanuna, Anéma-KanpuHa, OkeaHa, Codusi-ConHbiliko. 3a npegesaMu MOCKBbBI Takxke
BCTpeYaloTCsl HeopJMHAapHble CAy4yau: K mpumepy, B IlepMckoM Kpae poAuTes M Ha3Balu
CBOEro HOBOPOX/JeHHOro pebeHka Jlronedepom [20] U UMEHHO 3TOT Pe30HAHCHBIN Cly4yan
3aCcTaBUWJI 0OIIECTBO KPEINKO 3aAyMaThCsl 06 000CHOBAaHHOCTH IPUOPUTETA NpaBa poAuTeiei
Ha BbIOOpP COBCEM YK JIIOOOI0 UMEHU CBOeMy pebeHKy Ilepe/; ero COOCTBEHHbIM IPaBOM Ha
UM, (2 320/HO U O IpaBe OPraHOB OIEKU U MONeYUTeNbCTBA KaK-JIM00 pearupoBaTh Ha IO-
JloOHbIe ciydau, U npaBe opraHoB 3AI'C 0TKa3bIBaTh B PETMCTPALMU COBCEM YK 3K30THUUE-
CKUX UM€H, BeCbMa HeOJJHO3HAYHO BOCIIPUHUMAIIMXCS B 00111ecTBe) [28].

B HekOTOpBIX rocyapcTBax ecTb OrpaHHMYeHUs Ha BbIOOp MMeHM pebeHka. Tak,
c 2011 ropa B HoBol 3esanguu cyuecTByeT ciMcOK U3 102 MMeH, KOTOpbIe HeJb3d Ja-
BaThb JleTSAM; UM TaKXkKe He MOXeT COCTOATh M3 LUPpP WIM ofHOM OykBbl. B UTanuu 3a-
npelieHo Ha3blBaTh MaJbuUKOB BeHepau (B nepeBofe «IlaTHULA»), a Takke Heslb3d Ja-
BaTh JleTAM, KOTOpbIe ABJAITCA APYT APYTry 6paTbsIMU M CeCTPaMH, UleHTUYHbIe UMEHa;
TaKXe JleCTBYeT 3alpeT Ha BbIOOp peOeHKYy MUMeHHU, 3HaueHHe KOTOPOT0 He COOTHOCUTCA
C MOHATUAMM NPUIUYUSA U Mopasu [27, c. 28-29]. B T'epMaHuu uMsa pebeHKa 006513aTe/IbHO
JI0JDKHO yKa3bIBaTb Ha ero MoJIOBY0 NpUHaZ/1exXHOCTh [18, c. 10], Takke UMs He JOJDKHO
BbI3bIBaTh HAaCMEUIKH, aCCOLMal MU C OOLeNPUHATBIMU NOHATUAMM 3J1a (Kaun wiau Uyga),
pPaHUThb peJIMTMOo3Hble YYBCTBA COrpakJaH (Tak, HelpruemJseMo UMsa Xpucroc). He farorcsa
JleTsIM B KauecTBe MMeH M3BeCTHble reorpapuyeckue Ha3BaHUs, Ha3BaHUA TOPTOBbIX Ma-
pOK U TUTYyJbl (pUHL, JopA) [23, c. 94]. B Jlanuu 3akoH «06 MMeHax COOCTBEHHBIX» CO-
JIEP>)KUT CIIMCOK M3 CeMHU ThICAY paspelleHHbIX MMeH. [lo cratbe 1 3akoHa JCTOHHUM
«06 MMeHax» UM MOXeT COCTOATb He OoJjiee YeM M3 TpexX MUILYIIUXCA pa3/e/ibHO UMeH
WA JBYX UMe€H, KOTopble coeJUHsATCA AebucoM. UMA He MoxeT cofep:kaTb LUPPHI
M HecCJIOBeCHble 3HAKH, IPOTHBOPEUYUTh OOIIENPUHATBIM HOPMaM J06pONops04HOCTH.
3anpelleHo NpUCBauBaTb HEOObIYHbIEe MMEHA, UMeHa, He COOTBETCTBYIOLIME MOJIY JIMLA,
MMeHa U3BeCTHBIX IMYHOCTeN. B Mekcuke BiacTaMU wtata COHOpa yTBEPXkAEH CIUCOK U3
61 MMeHU, KOTOPBIMHU 3allpellleH0 Ha3bIBaTh JileTel, TaK KaK OHU MOTYT UX JUCKPUMHUHHU-
poBaThb, BbI3bIBATh NICUX0J0TUYECKOE U PU3NYEeCKOe HACHUJIMe CO CTOPOHbI CBEPCTHUKOB.
B cniucok, B 4aCcTHOCTH, BXOAAT uMeHa batmeH, byprep Kunr, 'appu IloTTep, 'epMuoOHa,
['utnep, [xerimc boug, Jleau Jly, Posnunar CtoyH, @elicoyk u ap. [19].

Bonpocbkl HE06XOAMMOCTH KaK-JIMO0 [JONOJHUTE/NbHO YpPeryJaupoBaTb U OTpaHU-
YUTb NIPaBO poAUTeseN Ha CBOOOAHBIN BBIOOpP MMEHU CBOEMY peOeHKY peryJssipHO NOJAHU-
MaloTCsl pa3/IMYHbIMU NpaBoBeAamu [17; 22; 23; 24 u ap.].

BMecTe ¢ TeM eCTb YHUBEpCaJbHbIH CIOCOO «IMONPAaBUTb» OLIUOKY pPOJUTENEH,
JIaBLIMX He CJMIIKOM yZayHoe, 10 MHEHUIO JieTel, UMs, a 3a04HO GaMUJIMI0 U OTYECTBO.
B aTOM acnekTe perysiuMpoBaHUs NpPo6JieM 4yThb 6O0Jiblie, XOTS ObI IOTOMY, UTO KO BCEM
npo6JieMaM, CBA3aHHBIM C NTIePBUYHOW perucTpali UMeHH, A06aBJIAIOTCA HOBbIE, HOCSA-
e 60Jiee MPUKIAJHON U NPAaKTUYECKUH XapaKTep.

[Io poccuiicKoMy 3aKOHOJATeJbCTBY IPaXKJAaHHWH BIpaBe IepeMeHUTb CBOE UMH
B [IOpsA/iKe, yCTAHOBJIEHHOM 3aKOHOM, [IPU 3TOM IlepeMeHa UMEeHU He fBJIIeTCs OCHOBAHU-
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€M /ISl IpeKpalleHUs] WU U3MEHEHUSs ero MpaB U 00sS3aHHOCTEeH, NPUOOPETEHHbBIX MOJ,
IpeXXHUM uMeHeM. KpoMme TOro, rpakiaHUH 00513aH NPUHUMATb HE0OX0JUMble MepPHI JIJIsl
yBeZOMJIEHUs] CBOUX JIOJPKHUKOB U KPeJUTOPOB O NepeMeHe CBOEro UMeHH, U HECET PUCK
NOC/eCTBUH, BbI3BAHHBIX OTCYTCTBHUEM y 3TUX JIML CBEJIEHUH O lepeMeHe ero UMeHH [3,
n.2 ct. 19]. Um4, nosydeHHOe rpakJaHUHOM NPU POXKJAEHUH, a TaKKe NepeMeHa UMeHU
NO/I/IeXKaT PErucTPallMU B MOPSJIKe, YCTAHOBJIEHHOM JIJIl PETUCTPALMU aKTOB TpakAaH-
ckoro coctosiius [3, 1. 3 cT. 19].

KoHkpeTusupys faHHble noJsioxeHusi, PesepanbHblil 3akoH «06 aKTax rpak/JaH-
CKOT'O COCTOSIHUSI» MIPelyCMAaTPUBAET, YTO NepeMeHa UMEHU MOAJIeKUT roCy/JapCTBEHHON
pervcTpanyu B opraHax 3alycHl aKTOB IpaXkZaHCKOTo cocTossHUA [5, m. 5 cT. 58]. HazBaH-
Hbli DerepasibHBIN 3aKOH TaK)Xe MpeayCMaTPUBAET BO3MOKHOCTh MOTUBUPOBAHHOTO OT-
Kasa B roCy/JapCTBEHHOMN perucTpalyu nepeMeHbl UMeHH [5, . 5 cT. 60]. Yka3aHHbIl Pe-
JlepaJibHbIM 3aKOH He COJEPIKHUT CIellaJbHbIX OCHOBAaHUM /i OTKasa B roCyAapCTBEH-
HOW perucTpanuy nepeMeHbl UMEHH, OJJHAKO 06lMe ero HOPMbI COZEep KaT MOJIOXKEeHHUs
0 BO3MOXXHOCTH OTKa3a B rOCY/JapCTBEHHOW perucTpanyu akTa rpaXkJaHCKOro COCTOSIHHUS
B CJIy4YasiX, €CJIM TOCylapCTBeHHAs perucTpauusi IpoTUBOPEeUUT AaHHOMY PesepasbHOMY
3aKOHY, JIM6O0 B C/Iy4yae, eCJIM JJOKYMEHTbI, KOTOpble He06X0JUMO MPEeACTABUTh B YIOJIHO-
MOYEHHBIN OpTaH, He COOTBETCTBYIOT HOPMAaTUBHBIM TpeboBaHusM [5,m. 1 cT. 11].

KoHnctutynus Poccuiickoit @efepaniuu ycTaHaBJIUBaeT HEOTbEMJIEMOE MPABO KaXK-
JlOr0 Ha HEMMPUKOCHOBEHHOCTb YaCTHOM KM3HHU, JIMYHYI0 U CeEMEWHYI0 TallHy, 3aLUTy CBO-
el yecTU U A06poro uMeHH [2, 4. 1 ct. 23]. [Ipu 3TOM B KayeCcTBe CaMOCTOSITEJbHOI'O OC-
HoBHoro mnpaBa KoHctutyuuoHHsiM Cygom Poccuiickoit ®@epepanuu paccMaTpUBaeTCs
[13] »MeHHO KOHCTUTYLIMOHHOE MPaBO Ha 3aLIUTY 4YeCTH U A0oO6poro uMeHu [16, c. 169].
TakuM 06pa3oM, BO3MOXKHO CZieJIaTh BbIBOJI, YTO HENOCPE/CTBEHHO NMPaBO Ha UMsl, Ha ero
usMeHeHue, Konctutyuus Poccuiickoit @eepalii K OCHOBHBIM IpaBaM He OTHOCHUT, TEM
6oJiee 4TO, KaK ObLJIO YKa3aHO paHee, caM No cebe GpaKT nepeMeHbl UMEHU He BJleYeT Ipe-
KpallleHUsl U1 U3MeHeHHUs NpaB U 06s13aHHocTel [3, . 2 cT. 19].

CywectByeT MHeHHe [15, c. 58], uTo mpaBo Ha UM CleAyeT pacCMaTPUBAaTh KakK
OIHO U3 CyO'beKTUBHBIX I'PakJaHCKUX npaB. Takoi moaxon TpebyeT onpesesieHUs] OCHO-
BaHUU U nopsiJika ero npuobpetenus. K opuandeckum paktam, C KOTOPbIMU MOXET ObITh
CBSI3aH 3TOT MPOLIECC, OTHOCATCSA: 1) pokJieHUe pebeHKa; 2) YChbIHOBJIeHHE (yIo4YyepeHue)
pebeHka; 3) 3akJloyeHHe Opaka; 4) pacTopKeHUe Opaka; 5) ycTaHOBJIeHHE OTLOBCTBA; 6)
nepeMeHa UMeHH. ITO 03HAYaeT, UTO C MPaBOM Ha UMs HENOCPECTBEHHO CBsI3aHbI MpaK-
TUYECKH BCce (KpoMe CMepTH) aKThbl IPaKJaHCKOr'0 COCTOSIHUS — AeWCTBUS TPakAaH WU
COOBITHS, BJAUSIOLIMEe HA BOSHUKHOBEHUE, U3MEHEHHE UJIM MIpeKpallleHre MpaB U 06s13aH-
HOCTEH, a TaKXKe XapaKTepu3yoliye NpaBoBoe cOCTOsIHUe uandeckux aul [5,4. 1 cT. 3].

®opma [7, popma Ne20] 3asaBieHUs O IepeMeHe UMEHU MpeJycMaTpUBaeT 00s3a-
TeJibHYI [5, a63. 5 4. 2 cT. 59] aJ1g 3anosiHeHUs rpady o NpUYUHAX lTlepeMeHbl GaMUIUH,
CcO6CTBEHHO MMeHU U (KMaM) oTyecTBa. /leficTBylolLee POCCUICKOE 3aKOHOJATEeJbCTBO
BeCbMa JIOSIIbHO [25, ¢. 58] oTHOCHUTCA K BO3MOXXHOCTH NepeMeHbl GpaMUIUU, COOCTBEHHO
MMEHHU U/UJIM 0TYEeCTBa He COJlep>KUT UCUePIbIBAIOILEro nepeyHsi NPUUUH [Jisl TepeMeHbl
MMeHHU, PaBHO KaK U He MpeJyCMaTPUBAET HU 00S3aHHOCTb YIOJHOMOYEHHOTO OpraHa
OLIEHUBATb CTeleHb YBAXKUTEJbHOCTH TAKHUX MPUYHUH, HU 00513aHHOCTH CyZia MOTHBUPO-
BaHHBIM pellleHUeM 3aKPeNnuTh nepeMeHy UMeHH (baMuinu v (Uau) otyecTBa). [Ipu aTom
HauboJiee pacIpOCTPAHEHHBIMU MPUYUHAMH /Il CMeHbl paMUJIMKU MO CBOEMY KeJIaHUIO
SIBJISIIOTCS: HEe6JIaro3By4HOCTb GpaMUIMU JIMOO TPYAHOCTh ee MPOWU3HOLIEHHS; KeJlaHue
cynpyra(yd) HOCUTb OOLIyI0 C APYrUM cynpyrom(oi) ¢amMuINIO, €CJU MPU PErucTpaluu
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O6pakKa OHU OCTaJIMCh C J0OpauYHbIMU PaMHUIUIMU; XKeJlaHUEe CYNIPYTrd BEPHYTh AOOPAYHYIO
damunio, ecqim 06 3TOM He ObLIO 3asIBJIEHO NMPU PACTOPXKEHUHU Opaka, u T.A. [29], npu
3TOM HCYe3HOBEHHE 06CTOSATENbCTB, MOCAYKUBIINX NIPUIYMHON TepeMeHbl UMEHH, He BJie-
4yeT HeJleMICTBUTEJIbHOCTb IPOM3BeJeHHON aKTOBOM 3anucH [14].

Takum 06pa3oM, pyKOBOACTBYSICb NPUBeJEeHHBIMHU M0JI0XEHUAMU POCCUKCKOTO 3a-
KOHO/IaTeJIbCTBA, JII0O0e JIUI0 110 CBOEMY KeJIaHUI0 MOXKeT 06paTUThcA B opraHbl 3AICa
0 NMOBOJY M3MeHEeHUsl UMEeHHU, [IPU 3TOM YIIOJHOMOYEHHbIN OpraH He BIpaBe OTKa3aThb
TPaXK/IaHUHY B yAOBJETBOPEHUM TPeGOBAHUM, U3JI0KEHHBIX B MOJ00HOM 3asiBJIEHUH, IO
MOTHUBAM HeIOCTAaTOYHOM UX YBAXKUTEJTBbHOCTH.

3aKOHO/JaTe/IbHbIM ONBIT PETyJMPOBaHUSA CX0XHUX NMPABOOTHOLIEHUIM HALIMX eBpo-
NENCKUX MAapTHEPOB HECKOJIBKO OT/IMYaeTcs. W, XoTs efjHble MeX/yHAapOJHble CTaHAAp-
Thbl ¥ NOAXO/bl K BONPOCY peryJupoBaHUs Npoueaypbl NepeMeHbl UMeHU (paMuiny, oT-
YyecTBa) OTCYTCTBYIOT, EBponelickuil cys o mpaBaM 4yesioBeka oTMmeual [8, § 24; 10, § 37],
YTO B psjie CJIy4aeB UM OBbLIU OTHECEHBI CIOPHI, Kacawuuecss GaMuaui U UMeH pusunie-
CKHUX JIML, K KaTeropuH JieJi, nonajamiuux B chepy feiicteus cratbu 8 «[IpaBo Ha yBaxe-
HUe YaCTHOU U ceMeiiHOU ku3HU» KoHBeHuuu [1, cT. 8] 0 3amuTe npaB 4yesioBeKa U OC-
HOBHBIX CB060/. XOTs yKa3aHHasA HOpMa KOHBEHIIMU He COAep>KUT NPSIMOro YIIOMHUHAHUSA
0 IIpaBe Ha UM9, KaK sIBCTBYeT U3 pelieHWH EBponelickoro cyza no npaBaM yejoBeka, UMs
4yeJIoBeKa — KaK CpeJiCTBO WeHTUPHKALUK JUYHOCTH U CBSI3U C CEMbeN — TeM He MeHee
KacaeTcs ero YacCTHOM WUJIM ceMeWHOM »13HHU [9, § 28].

B pewenuu ot 22 ¢deBpana 1994 roga no geny «byprxapu npotuB lIBelinapun»
EBponelickuii cys mpusHaJj, 4YTO MMS 4YeJOoBeKa KaK CPeJCTBO JIUUHOW HUAeHTUDUKALUU
M CPeJICTBO CBA3HU C CEMbel OTHOCUTCA K cdepe ero 4YaCTHOM U ceMelHOM KU3HU. 3auHTe-
pPECOBAHHOCTb TOCy/apCcTBa U OOLIEeCTBA B PEryJMPOBAaHUM BONPOCOB, CBSI3aHHBIX C HC-
N0JIb30BaHUeM UMeH (paMuInii), He IPOTUBOPEYHUT JAHHOMY 0OCTOATEbCTBY, OCKOJIb-
Ky TPaKTOBKa YaCTHOM >XM3HH, NIOHMMaeMOM KaK paclpoCTpaHsAwlieecs 40 ONpefeseH-
HOM CTeNeHU MpPaBO YCTAaHABJIMBATh U MOAJEPKUBATb OTHOIIEHHUS C JAPYTUMHU JIOJbMH,
B TOM 4HcJie B MpodeccuoHabHOM 06/1acTH U B cdhepe GU3Heca, He UCKJIIYaeT My6JIUYHO-
npaBoBble acnekThl [8, § 24]. Cy  npu3HaJs NOJI0KEHUS IIBENHLIAPCKOr0 3aKOHA, B COOTBET-
CTBUM C KOTOPBIM MPAaBO HOCUTb JABOMHbIe paMUINHU MPELOCTABJSAIOCH TOJTBKO KEHIIH-
HaM, COCTOSIIMM B Opake, U He paclpoCTPaHAJOCh HA MY>KYMH, JUCKPUMHUHALMOHHBIMH,
IOCKOJIbKY y MY>Kel OblJI0O MeHbllle BO3MOKHOCTEW B OTHOLLIEHUU BbIOOpa GpaMUINH, YeM
y xeH (ToT $akT, 4To 3afBHUTEJb MOXKET HeoPULUAJbHO HOCUTb Ty GaMUINI0, KOTOPYIO
OH NpPeAIOYHUTAET, CylleCTBEHHOIO 3HaYeHUsl He UMeeT, IOCKOJbKY B 0QUIIMAIbHBIX J0-
KyMeHTaX YKa3blBaeTCs JIMIb PUAWYECKU NpU3HaHHas damuiusd) [8, § 26-28].

B To >xe BpeM4 B fiesie B flesie CTbepHa npoTyB ®Punasauauu [10], B KoTOpoM 3asBU-
TeJIb OCIIapUBaJl OTKa3 BJIAcTel pa3pelIuTb eMy MoMeHATh paMuiuto, CyJ He yCTaHOBUII
HapyleHus cT. 8 KoHBeHIMA 0 3aliuTe NpaB YesJ0BeKa U OCHOBHBIX CBOOO/ B C/y4ae OT-
Ka3a 3afBUTeJII0 B U3MeHEeHUH ero GpaMUInMK Ha GaMUIIMIO ero npejka, kusiuero 200 et
Hazaj. Cya oTMeTHJI, YTO rocyZapcTBa 06/1aZjal0T JOCTAaTOYHO 60JIbIION CBOOOJ0M YCMOT-
peHUs B CBSI3M C T€M, YTO B IPABOBBIX CUCTEMaX CTPaH — y4acTHUI, KOHBeHIIMY O4YeHb He-
MHOTI'0 OGLIMX OCHOBAaHUH, IPU KOTOPBIX BO3MOXKHO U3MEHEeHHe HMeHU U GaMUIHUH.

EBpomneiickuil cyJ, Takke 06paTH/ BHUMaHKe Ha pa3JjiMuMe B CUTyalusX, KOTa ro-
CyZlapCTBO He pa3pellaeT U3MeHUTb UMsA (paMuUINI0) UM KOrZa caMo rocyAapCTBO Tpe-
OyeT nepeMeHbl UMeHHU 1160 paMuinu. [lo cymecTBy pedb UJAET O PA3JIUUUAX MEXAY MO-
3UTUBHBIMU Y HeraTUBHBIMU 006513aTe/IbCTBAaMU IrOCY[apCTBa, CBA3aHHBIMU ¢ KoHBeHLU-
ed. Cys npu3Has, YTO UMeHa COXPAaHAIT K/IK4YEBYIO pOJb B MJeHTUPUKALUU YesloBeKa,
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HECMOTpS Ha TO, YTO B rOCYJapCTBax — y4acTHUKaxXx KoHBeHUIMU Bce B GOJIbLIEH CTeneH!
IPUMEHSIIOTCS NepCOHa/IbHble WJleHTUPHKALMOHHble HOMepa. /JJOMyCTUB BO3MOXHOCTh
CyIIeCTBOBaHUs NMPUYMH, KOTOPbIE 3aCTaBJSIOT CTPEMUTHCA K cCMeHe GaMWINH, CyAbU
BMeCTe C TEM COYJIH, YTO BBeJleHHe NPABOBbIX OrPAaHUYEHHUUN B OTHOIIEHHWU HM3MeHEeHMUs
MMeHHU (paMUIMK) MOKeT ObITh ONPaBJaHHO UCX0/s U3 MyO6JIMYHOI0 MHTepeca, HanpuMep
B LlesIsIX o6ecrneyeHus TOUHOCTH y4yeTa HaceJleHUs UM OXPaHbl CPEJCTB JUYHON UJIEHTH-
brKauuy uaM cBAsU c ceMbel. [lo MHEHUIO cy/iel, B HAacTosllee BpeMsi OTCYyTCTBYIOT 00-
IMe MOAXO/Abl FOCyZAapCTB-yYaCTHUKOB B OTHOLIEHHWU YCJOBUN U3MeHeHUs uMeHU (da-
MUJIMH ), UMEIOLLETO PAaBOBbIE MOCJAE/CTBUS, U TOCYAAPCTBA 06/1a/1al0T B IaHHOW 06J1aCTH
IIMPOKOM cBobGoaou ycmoTpeHus. Cya cornacuics [10, § 39] ¢ no3unuet GUHCKUX BJa-
CTel: B COBPEMEHHBIX YCJOBUSX, XapaKTEePU3YIOIIUXCS YBEJUYEHUEM MUTPALMOHHBIX T0-
TOKOB MeXJy roCcyJapCcTBaMM U palOHaMHU pacnpoCTpaHeHUs A3BbIKOB, JIIOAW Bce yalle
CTAJIKUBAIOTCSA C TPYJHOCTAMH, CBA3aHHBIMH C NPaBONKUCAHUEM U NPOM3HOLIEHHNEM UMeH
v damuuii [25, c. 57-58].

HecMoTpsa Ha Hajuuue pasjIMYHBIX NOAXOJ0B B BOIpOCax CBOOOJbI peasu3aliu
npaBa Ha NepeMeHy UMEeHHU, NPEe/CTaBASIeTCs He COBCEM BEPHBIM OTCYTCTBHE NMPUBSA3KHU
peanu3anyu CyOG'beKTHBHOTO MpaBa Ha MEpeMeHy UMEHHU K KOHKPETHBIM IpUAUYECKUM
daxTam. IOpuandeckas HEM3MeHHOCTD CTaTyca IpaXJaHUHa, 6e30THOCUTENbHO peasusa-
IIMY NpaBa Ha NepeMeHy UMEHU, TeEM He MeHee, GAaKTUYECKHU MOPOXKIAEeT MOCJIeACTBUS,
B OCHOBHOM - TEXHMUYECKOI'0 XapaKTepa, KakK /I CaMOro rpakJaHMHa, TaK U 1 Ny6/ny-
HbIX 06pa3oBaHUU. B mepBoM ciy4yae peub UAET 0 HEOOXOAUMOCTH CAMOCTOSITE/IbHOM 3a-
MeHbI BCEX JOKYMEHTOB C NPeAbIAYIIUM UMEHEeM. YUUTbIBAsA, YTO lIepeMeHa HMEeHHU — aKT
Jl06pOi BOJIM JIMLA, TO YKa3aHHble TPy 03aTpaThl JOOPOBOJIbHBI U €T0 [IpaBa He Hapyllia-
10T. OTHOCUTEJIBHO e MOCJeACTBUN CO CTOPOHbI MYOJIMYHBbIX 060pa30BaHUM: JOCTATOYHO
MHOI'0 pa3/IMYHbIX 6a3 JaHHBbIX, KOTOpble BeAyTCS YNOJHOMOYEHHBIMHU OpraHaMH, B OC-
HOBHOM B 3JIEKTPOHHOM BH/Ie, B KOTOpbIe TaKXKe He06X0AUMO BHOCUTb U3MeHEHMUH.

KpoMme Toro, nepeMeHa UMeHHU IpaxKJaHUHOM MOXXET OCYLIECTBJISATHCS C HETaTHUB-
HBIMU LieJISIMH, CBSI3aHHBIMHU CO 3JI0YNOTpebJieHMeM CBOMMHU TpaXKJAaHCKUMHU NpaBaMHy,
B YAaCTHOCTH: C MONBITKAaMU BBECTHU B 3a6JIyK/leHHEe ero KOHTPAareHTOB B paMKaX IpaK/iaH-
CKUX MPAaBOOTHOLIEHUH, JIMOO MONbITKAMU MOJOOHBIMM CIOCOOAMH U30€XaTb OTBETCT-
BEHHOCTH 3a COBeplleHHble AelcTBUs. U He cMOTps Ha OTCYyTCTBHE U3MEeHEHUH PaBOBO-
ro cTaTyca rpakJlaH"uHa npu cMeHe uMeHU (paMuiny, 0OT4eCTBa), onpeiesieHHble TPYAHO-
CTH NPU YCTAaHOBJIEHMHU MCTHUHBI B CIOpax peajy3alus UCCIeAyeMOoro Cy6beKTHBHOTO
npaBa MOXeT CO3/aTh.

llesbio rocy1apcTBEHHOM perucTpanyy, B YaCTHOCTH: IepeMEHbI UMEHH, SIBJISETCS
OXpaHa MMYIeCTBEHHbIX U JIMYHBIX HEMMYILleCTBEHHbIX IpaB rpaXkJiaH, a Takxke UHTepe-
coB rocyaapctna [5, m. 1 cT. 6]. Camo no cebe npaBoBOe peryJiMpoBaHUe epeMeHbl UMEHU
HalpaBJieHO Ha obecneyeHHe 6ajsaHCa MeX/Jy NpaBaMU M 3aKOHHBIMU MHTepecaMy KOH-
KPeTHOT0 IpakJiaHMHa, XKeJIAlo1lero nepeMeHUTb UM, U JPYTUX IPaxkJaH U rocyapcTBa
¥ BCe TaKU He IpeJIoJaraeT, YTO COOTBETCTBYIOLEee MPAaBO MOXET ObITh peajlu30BaHO
rpaklaHMHOM B 6e3yc/I0BHOM nopsjke. K npuMepy, yuuTbiBas, 4TO 3asBJeHUE O llepeMe-
He UMEHU MOJAeTCsl B YIIOJHOMOYEHHbIM OpraH JIMYHO JIMIOM, KeJIAloIIUM epeMeHUTD
uMms [5, 4. 1 cT. 59] - A rpaxk/JiaH, coJiepKaliuxcs B MeCTax JIMIIeHHs1 CBOOO/bI, peasiu3o-
BbIBAaTb IPa*KJaHCKYI0 IPAaBOCIMOCOGHOCTb B YAaCTHOCTU: U3MEHATb UMA (paMU/IMIO, OTYe-
CTBO) Ha OGIIUX YCJOBUAX C JPYTUMH T'PaKJaHAMU He MpeJCTaBJseTCs BO3MOXHBIM, M0-
CKOJIbKY JIMIIIeHHe CBOOO/Ibl KaK HaKa3aHUe, CBI3aHHOe C U30Jsillueld OT o611ecTBa, 00b-
eKTHUBHO BJIeyeT [10J00Hble N0C/IeCTBUS B CUJIy peXkuMa ero oTopiBaHud [12].
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W3y4yasa npuBeseHHBIN IPUMED, C Y4eTOM 03BYYEHHOM L|eJIh rOCy/lapCTBEHHOU pe-
TUCTPALU aKTOB IPaXJAAaHCKOIO COCTOSHHSA, BO3HUKAIOT BOIPOCHI: JOJ/DKHO JIM B 3TOM
cJlydae ObITb 0OeclieyeHO IPaBO Ha lepeMeHy UMeHN? He HapyLIUT JIM peay3alus B yIOMs-
HYTOM IIpMMepe NpaBa Ha NepeMeHy UMeHU 6aslaHC MeX/Jy NpaBaMu U 3aKOHHBIMU UHTe-
pecaMy KOHKpeTHOro ¢pu3nyecKoro JiMIa ¥ NpaBaMy U MHTepecaMM JAPYyTUX JIUL U Trocy-
JlapcTBa? /1A 3allUThl KAKUX UMEHHO CBOUX NIPaB U 3aKOHHBIX UHTEPECOB 3asBUTEJIb XKe-
JIaeT NepeMeHUTb UMA B JAHHOM ciy4ae? EciM npeAnosoKUThb, YTO OTBET HA NepPBbIX BO-
npoc 6yZeT MOJIOKUTEbHBIM, U, JOMYCTUM, OyJeT COo3/iaH MeXaHU3M, [103BOJIAIIUN JIU-
1jaM, coZiep>KaljMCsl B MeCTax JIMIIEeHUsI CBOOO/Ibl MEHATh UMs (a 3a0iHO GaMUJIUIO U OT-
4eCTBO), CKOJIBKO pa3 6y/eT BO3MOXXHO peaJM30BaTh JJaHHOE NMpaBo (K BONPOCY O TeMe
3JI0ynoTpe6sieHui)?

Kak 6bl710 cka3aHO paHee, TeOpeTHYeCKH, lepeMeHa UMeHU IpeJCTaBJsieT co60U
M0 CYTHM TEXHHUYECKYI NMpOoLeAypy, KOTopas caMa o cebe He BJIeYET U3MeHEHHe KaKMX-
JIN6O MpaB U 0651I3aHHOCTEN I'pakJlaHUHA, CMEHUBLIET0 MMs, 2 BO BCeX HEOOXOAUMBIX Oa-
3aX JlaHHBIX TaKasd MHPOopMalus TaKxKe JOKHA ObITh aKTyaJIM3MpPOBaHa.

Ha npaktuke, B peBpasie 2022 rosa [iyii MHOTUX OKa3aJiCsl HEOXKU/AAHHBIM CJy4ai,
KOrZia B IeTepOypreKyo MKOJy Mocjae CMeHbl UMeHH, paMUJIMU U 0TYeCTBa BMeCTe C IpeJb-
SIBJICHUEM CIPAaBKH O HECYJMMOCTH YCTPOMUJIACh B KayecCTBe INpernojaBaTesis IpaKJaHKa,
MMeBIlIas CyAUMOCThb 3a coBeplueHue npectymieHus B 2008 roay [26]. B aTtom npumepe
NI0Ka3aTeJbHO BCe: OT TOr0, YTO BHUMaHUe K cebe Nejaror npuBJjek/a [0 COBepLIeHHO
MHOMY NOBOAY (BHENJ/IaHOBOTO M3yYeHHUs Ha ypoKe npousBejeHU XapMmca U BBeseHcko-
ro), a y>ke B xoZie 60Jiee [eTaJbHbIX IPOBEPOK Oblaa YyCTaHOBJIeHA WHOpMaIUSA O HaJIU-
YMU B NIPOILJIOM CYZAUMOCTH, TO €CTh aCNeKT BCKPbIJICA 10 CYyTH — 10 BOJIe CJIy4asd, 0 CaMo-
ro ¢akTa HaJIM4YMA CIPaBKU 06 OTCYTCTBUU CyZJMMOCTH Y YeJI0BeKa, CyJUMOCTb HMEBILETO,
XOTb U NOA APYTUMU paMUIrell UMEeHEM U OTYECTBOM.

Emé nHTepecHbI ciaydyail: pelieHMeM KBaJUPUKALUOHHON KOJIJIETUHU Cyel CyOb-
ekta Poccuiickont ®egepauuu ot 2008 rosa npekpalieHbl HIOJHOMOYUS MUPOBOTO CYAbU
(mo co6cTBeHHOMY »KeJlaHMIO). BriocsiencTBUM MUpOBOW Cy/Abs MeHseT GaMUINIO, UMSA
U oTuecTBO. [lasiee B 2014 roay pelieHrMeM KBaJMPUKALUOHHOMN KOJIJIETUU CYJEeN CyObeK-
Ta Poccuiickoint @esepanuy npekpalieHa OTCTaBKa TaKOr0 MUPOBOTO CYy/AbU BBUJY OCYyllie-
CTBJIEHUS MOCJAeJHUM JesATeJbHOCTH, He COBMECTHUMOM CO CTaTycoM cyAbH. Ilpu aTom
KBa/IMPUKALlMOHHAsA KOJIJIErMs yKasaJsa, YTO YYWUThIBAaeT NMPOCbOY O MpeKpalleHUH OT-
craBku ¢ 2009 roza, ogHako He 06J/1aZiaeT NOJTHOMOYHUAMU MO PeTPOCIEKTUBHOMY Ipe-
KpallleHUI0 OTCTaBKHU cyJbU. K coxkasneHnuto, pabysaa [11] mesa He npegoctaBiisieT 60Jib-
el KOHKPeTHUKH, B TO XKe BpeMsd Jaxke NpeocTaBJeHHass UHPopMaLus poxjaeT [40CTa-
TOYHO BOIIPOCOB M NpPeJNOJIOKEHHE, UTO OTBETHI HAa OYeBU/AHbIE BONPOCHI ObIJIO ObI Jerye
HaUTH, ecv 661 paMUIUA UMS U OTYECTBO OCTABAJIUCH IPEXKHUMM.

Bomnpochl, cBA3aHHble C HEraTUBHBIMU IOCJE/JCTBUAMHU IlepeMeHbl UMEHU DPeJKO
ObIBalOT My6JMYHBIMU. OOYC/I0BJIEHO 3TO, MpeX/Je BCEro, )KeJlaHMeM CaMOro 4eJsoBeKa,
CMEHMBILEro UMs, Tak Kak TPyJAHO NpeACTaBUTb, YTOObI MeHsAsA MM, TPaXKJAaHUH CO3Ha-
TeJIbHO X0TeJs 661 MHPOPMUPOBATh BECh CBET O TOM, UTO KOIZa-TO ero 3BaJu M0-4pyroMy
(4J1g yero Torjia MeHsJ?); KpoMe TOTO, B JIIOOBIX C/y4yasX, KOrja BeCcb 00beM NpaB U 0051-
3aHHOCTeN He Iepelles CAeJ0M 32 TeM >Xe TpaXXJaHUHOM IOCJe TEXHUYECKOU CMeHbI
MMEeHHU, UMeeT MeCTO ObITh U BUHA YIIOJTHOMOYEHHOTO OPraHa, He NMPOsIBUBIIETO JO/KHYIO
CTeneHb 3a60TJIMBOCTH U OCMOTPUTENBHOCTH NPHU NpPOBEPKE, NepeHoCce AAHHBIX U T.JA.
(exceptio probat regulam in casibus non exceptis — UCK/IlOYeHHEe TOATBEPKAAET MPABUJIO).
OfHaKo BbICOKas JIATEHTHOCTb He 03Ha4YaeT HU3KYI0 0011leCTBEHHYI0 ONACHOCTb.
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[Ipu aTOM HauboJiee palUOHAJIbHbBIM NPEBEHTHBHBIM CIOCOG0M GOPBHOBI CO 3J10-
ynoTpe6eHUsIMU B 3TOM 06J1acTH Ob1JI0 Obl U3MEHEHUe NOPsAIKa lepeMeHbl UMEHHU 110 Cy-
TH C YBeJJOMUTEJbHOTO Ha pa3pelluTebHbIM, MPONKCaB CTaHJapTHBIE CIydyau CMeHbl da-
MUJIMM B 3aKOHe (IIpy perucrpanuu 6paka, IpU pacTOp>KeHUU Opaka M T.A.), BO3MOXHO,
€CTb CMbICJI YCTAaHOBUTb NIPABO IPAXKJaHWHA OJHU WJIM [iBa pasa B KU3HU IOMEHATb UMHA
v (unu) pamMuanio BBUAY He61aro3By4yHOCTH (K MpHUMepy, OJJTHOBPEMEHHO C 3aMeHOH nac-
nopTa), — XoTs 6bl JJI1 TOTO, YTOOBI AAaTh IIAHC JeTAM, KOTOPbIM I0BE3JI0 UMeTb O4YeHb
KpeaTUBHbIX pOAUTeEJIEH, U3BMEHUTh He UMM BblOpaHHOe MMs. HaBepHoe, 6bLIO ObI Mpa-
BUJIbHBIM, He COCTaBJISATh 3aKpbIThIM MepeyeHb Cly4aeB, Korja cMeHa ¢paMuIuU Obl 10-
IyCcKaJlach, OJHAKO B JIIOOOM C/y4yae NPHUYKHA J0JDKHA OBbITh YBaOXKUTEJNbHOH, OTKa3 MpHU-
3HATh MPUYUHY YBAXKUTEJNbHON €CTeCTBEHHO [2, 4. 1 U 2 cT. 46] [0O/KEH MOAJeXaTb Cy-
Jle6HOMy 06’kasioBaHMI0. [Ipy 9TOM NpaBoO Ha 3aMeHy OTYeCTBa, C yYeTOM clleUPUKU He
JI0JDKHO PeaJM30BbIBAThCA TOJIBKO 110 BOJIe TPaXAaHUHA.

TeopeTudeckue NMONbITKM BO3paKEHUM OTHOCUTEJbHO U3MeHEeHUs Mops/Ka nepe-
MeHbl MMEHHU C YBeJJOMUTEJbHOTO Ha pa3pelinuTesbHbIH, 00yC/I0BJIeHHble HECOpPa3MepHO-
CTbIO0 U HellesIecO00Pa3HOCThIO MOA0OHBIX OTPAaHUYEHUU CTOSAT Ha BeCbMa 3bIOKUX MO3U-
LIMAX, eC/IM B KayeCcTBe KOHTpapryMeHTa MPUBECTU NMPOCTOM BONPOC O LieJIAX CMeHbl ¢a-
MUJIMM UMEHU U OTYEeCTBa y CpeJlHECTAaTUCTUYECKOTO rpakJjaHuHa. [IaTb-ceMb Hanbo/Iee
XpecTOMaTUMHBIX BAPUAHTOB U TaK OyAyT HOPMAaTUBHO OIlpe/ieJieHbl, OJHAKO NpeJCcTa-
BUTb cebe CUTyalMIo IPU KOTOPOM rpakJaHUH, JUIIMBUIMCD IPaBa, K IpUMepy pa3 B TpU
Mecsla MeHSATb GaMUJIMIO UMSI U OTYECTBO, OblJT 6b 00'bEKTUBHO MOPAXKEH B OCYIIECTBIIE-
HUHW KaKUX-JM60 npaB caoxHOo. Kak pa3 Hao60poT, mojo6Hble GpaKThl 3aCTABJISAOT 3a4y-
MBIBaTbCSl O He BIIOJIHE 3aKOHHBIX MHTepecax Jiula, 4acTo MeHsawuero U0, ocobeHHO
C y4eTOM 0OJIBLIOT0 KOJIMYEeCTBA JOKYMEHTOB, NoJJexaliux 3aMmeHe. COOTBETCTBEHHO, OT
y>KecToyeHUsl (Ha3bIBas BelllM CBOMMH MMeHaMM) NpoleAypbl epeMeHbl HMeHH, 06po-
NOPAAOYHBIE U 3aKOHOIIOC/IYLIHbIE I'Pa)KJAaHe TOJbKO BBIMIPAIOT.
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a name. Each citizen acquires and exercises rights and obligations under his own name, in-
cluding the surname and first name, as well as patronymic, unless otherwise follows from
the law or national custom [3, paragraph 1 of Art. 19]. The importance of the right to
a name is difficult to overestimate. Under his own name, a citizen acts in public relations
and separates himself in society. The name individualizes the citizen and is important for
ensuring and protecting his subjective civil rights [21, p. 51].

The rules for the "primary" acquisition of a name are established by the Family Code
of the Russian Federation, according to which a name is given to a child by agreement of
the parents. For a long time in the Russian Federation, there were no restrictions at all on
the choice of a name for a child by parents, however, in 2017 [6, art. 1 and 2] in order to
find a way to legally ensure a balance between the right of parents to choose a name for the
child and the right of their child to a name that would not violate his own interests, restric-
tions were introduced into the legislation, according to which it was forbidden to use num-
bers in the name of the child, alphanumeric designations, numerals, symbols and signs that
are not letters, with the exception of the hyphen, or any combination of them or swear
words, indications of ranks, positions, titles [4, p. 2 Art. 58].

Such restrictions partially resolved some isolated, but nonetheless exotic cases, for
example, the repetition of the sensational story of a boy with the name BOP VF 260602 (Bi-
ological object of a person of the Voronin-Frolov family, born on June 26, 2002), after the
adoption of these restrictions, it ceased to be possible . At the same time, parents are still
not deprived of the opportunity to give their child a rare name: according to the statistics of
the registry office of the city of Moscow, in the period from 1998 to 2017, among the most
unusual names that the boys received were the following: Nikolai-Nikita-Nil, Christamrira-
dos, Dolphin, Yaroslav-Lyutobor, Luka-Shchastya Summerset Ocean. During this period, the
following unusual names for girls were recorded: April, Polina-Polina, Princess Daniella,
Zarya-Zaryanitsa, Alyosha-Kaprina, Oceana, Sofia-Sun. Outside of Moscow, there are also
extraordinary cases: for example, in the Perm Territory, parents named their newborn
child Lucifer [20] and it was this high-profile case that made society think hard about the va-
lidity of the priority of the right of parents to choose absolutely any name for their child over
his own right to name, (and at the same time about the right of guardianship and guardian-
ship authorities to somehow respond to such cases, and the right of registry offices to refuse
to register very exotic names that are very ambiguously perceived in society) [28].

Some states have restrictions on the choice of a child's name. So, since 2011 in New
Zealand there is a list of 102 names that should not be given to children; the name also
cannot consist of numbers or a single letter. In Italy, it is forbidden to call boys Venerdi
(translated as “Friday”), and it is also forbidden to give identical names to children who are
brothers and sisters to each other; there is also a ban on choosing a name for a child, the
meaning of which does not correlate with the concepts of decency and morality [27, p. 28-
29]. In Germany, the name of the child must necessarily indicate his gender [18, p. 10], also
the name should not cause ridicule, association with generally accepted concepts of evil
(Cain or Judas), hurt the religious feelings of fellow citizens (for example, the name Christ is
unacceptable). Children are not given well-known geographical names, trademarks and
titles (prince, lord) as names [23, p. 94]. In Denmark, the Proper Names Act contains a list
of seven thousand legal names. According to Article 1 of the Estonian Names Act, a name
may consist of no more than three names written separately or two names joined by a hy-
phen. The name cannot contain numbers and non-verbal characters, contradict generally
accepted standards of integrity. It is forbidden to assign unusual names, names that do not
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match the gender of the person, the names of famous personalities. In Mexico, the authori-
ties of the state of Sonora have approved a list of 61 names that are prohibited from nam-
ing children, as they can discriminate against them, cause psychological and physical vi-
olence from their peers. The list, in particular, includes the names of Batman, Burger King,
Harry Potter, Hermione, Hitler, James Bond, Lady Dee, Rolling Stone, Facebook, etc. [19].

The need to somehow further regulate and limit the right of parents to freely choose
a name for their child is regularly raised by various jurists [17; 22; 23; 24 and others].

At the same time, there is a universal way to “correct” the mistake of parents who
gave a name that was not very successful, in the opinion of the children, and at the same
time a surname and patronymic. In this aspect of regulation, there are a little more prob-
lems, if only because to all the problems associated with the initial registration of a name,
new ones are added that are of a more applied and practical nature.

Under Russian law, a citizen has the right to change his name in the manner pre-
scribed by law, while the change of name is not a basis for terminating or changing his
rights and obligations acquired under his former name. In addition, a citizen is obliged to
take the necessary measures to notify his debtors and creditors about the change of his
name, and bears the risk of consequences caused by the lack of information from these per-
sons about the change of his name [3, paragraph 2 of Art. 19]. The name received by a citi-
zen at birth, as well as a change of name, are subject to registration in the manner estab-
lished for the registration of acts of civil status [3, p. 3, art. 19].

Concretizing these provisions, the Federal Law "On acts of civil status" provides that
a change of name is subject to state registration in the civil registry offices [5, p. 5, art. 58].
The named Federal Law also provides for the possibility of a reasoned refusal to state reg-
istration of a change of name [5, paragraph 5 of Art. 60]. The specified Federal Law does
not contain special grounds for refusing state registration of a change of name, however, its
general norms contain provisions on the possibility of refusing state registration of a civil
status act in cases where state registration is contrary to this Federal Law, or if the docu-
ments that are required submit to the authorized body, do not meet the regulatory re-
quirements [5, paragraph 1 of Art. 11].

The Constitution of the Russian Federation establishes the inalienable right of every-
one to privacy, personal and family secrets, protection of their honor and good name |[2,
part 1, art. 23]. At the same time, it is the constitutional right to protect honor and good name
that is considered by the Constitutional Court of the Russian Federation [13] as an indepen-
dent fundamental right [16, p. 169]. Thus, it is possible to conclude that the Constitution of
the Russian Federation does not directly include the right to a name, to change it, as a fun-
damental right, especially since, as mentioned earlier, the mere fact of changing a name does
not entail the termination or change of rights and obligations [3, paragraph 2 of Art. 19].

There is an opinion [15, p. 58], that the right to a name should be considered as one
of the subjective civil rights. This approach requires determining the grounds and proce-
dure for its acquisition. Legal facts that may be associated with this process include: 1) the
birth of a child; 2) adoption (adoption) of a child; 3) marriage; 4) divorce; 5) establishment
of paternity; 6) name change. This means that almost all (except death) acts of civil status
are directly related to the right to a name - actions of citizens or events that affect the
emergence, change or termination of rights and obligations, as well as characterizing the
legal status of individuals [5, part 1, article . 3].

Form [7, form No. 20] of the application for a name change provides for a mandatory
[5, par. 5 hours 2 tbsp. 59] to fill in the column on the reasons for changing the last name,

195



Teopuda rocysapcrsa U npaBa

first name and (or) patronymic. The current Russian legislation is very loyal [25, p. 58] re-
fers to the possibility of changing the surname, first name and / or patronymic does not
contain an exhaustive list of reasons for changing the name, nor does it provide for the ob-
ligation of the authorized body to assess the degree of validity of such reasons, nor the ob-
ligation of the court to secure the change of name (surname and (surname) with a reasoned
decision or) patronymic). At the same time, the most common reasons for changing the
surname at will are: the dissonance of the surname or the difficulty of pronouncing it; the
desire of the spouse (s) to bear a common surname with the other spouse (s), if during the
registration of marriage they remained with premarital surnames; the desire of the spouse
to return the premarital surname, if this was not declared at the time of dissolution of the
marriage, etc. [29], while the disappearance of the circumstances that caused the name
change does not entail the invalidity of the act record [14].

Thus, guided by the above provisions of Russian legislation, any person, at will, can
apply to the registry office to change the name, while the authorized body does not have
the right to refuse the citizen to satisfy the requirements set out in such a statement, on the
grounds of insufficient respect for them.

The legislative experience of regulating similar legal relations of our European part-
ners is somewhat different. And, although there are no unified international standards and
approaches to the issue of regulating the procedure for changing the name (surname, pa-
tronymic), the European Court of Human Rights noted [8, § 24; 10, § 37], that in a number
of cases he classified disputes concerning the names and surnames of natural persons as
cases falling within the scope of Article 8 “Right to respect for private and family life” of the
Convention [1, Art. 8] on the protection of human rights and fundamental freedoms. Al-
though the specified norm of the Convention does not contain a direct mention of the right
to a name, as is clear from the decisions of the European Court of Human Rights, the name
of a person - as a means of identifying an individual and connecting with the family - nev-
ertheless concerns his private or family life [9, § 28] .

In the decision of 22 February 1994 in Burgharz v. Switzerland, the European Court
recognized that a person's name, as a means of personal identification and a means of con-
necting with the family, belongs to the sphere of his private and family life. The interest of
the state and society in regulating issues related to the use of names (surnames) does not
contradict this circumstance, since the interpretation of private life, understood as the right
to establish and maintain relations with other people, including in the professional field
and in the field of business, does not exclude public law aspects [8, § 24]. The Court held
that the provisions of Swiss law, which granted the right to bear double surnames only to
married women and did not extend to men, were discriminatory, since husbands had less
choice of surname than wives (the fact that the applicant may unofficially bear the surname
he prefers, does not have significant significance, since only a legally recognized surname is
indicated in official documents) [8, § 26-28].

At the same time, in the case of Stjerna v. Finland [10], in which the applicant chal-
lenged the refusal of the authorities to allow him to change his surname, the Court did not
find a violation of Art. 8 Convention for the Protection of Human Rights and Fundamental
Freedoms in the event that the applicant is refused to change his surname to the surname
of his ancestor who lived 200 years ago. The Court noted that the states have a fairly large
margin of appreciation due to the fact that in the legal systems of the countries - parties to
the Convention there are very few general grounds under which a change of name and sur-
name is possible.
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The European Court also drew attention to the difference in situations where the
state does not allow a change of name (surname) or when the state itself requires a change
of name or surname. Essentially, this is a distinction between the positive and negative ob-
ligations of the state associated with the Convention. The Court recognized that names re-
tain a key role in the identification of a person, despite the fact that personal identification
numbers are increasingly used in the States Parties to the Convention. While admitting that
there might be reasons to seek a change of surname, the judges also considered that the
imposition of legal restrictions on the change of name (surname) could be justified on the
basis of public interest, for example, in order to ensure the accuracy of population records
or to protect means of personal identification or family connections. According to the
judges, at present there are no common approaches of the participating States regarding
the conditions for changing the name (surname), which has legal consequences, and the
states have a wide margin of appreciation in this area. The court agreed [10, § 39] with the
position of the Finnish authorities: in modern conditions, characterized by an increase in
migration flows between states and areas of distribution of languages, people are increa-
singly faced with difficulties associated with the spelling and pronunciation of names and
surnames [25, p. 57-58].

Despite the existence of different approaches to the issues of freedom to exercise
the right to change the name, it seems not entirely correct that the exercise of the subjec-
tive right to change the name is not tied to specific legal facts. The legal immutability of the
status of a citizen, regardless of the exercise of the right to change the name, however, actual-
ly gives rise to consequences, mainly of a technical nature, both for the citizen himself and for
public entities. In the first case, we are talking about the need to independently replace all
documents with the previous name. Given that the change of name is an act of goodwill of
a person, the indicated labor costs are voluntary and do not violate his rights. As for the con-
sequences on the part of public entities: there are quite a lot of different databases main-
tained by authorized bodies, mainly in electronic form, which also need to be changed.

In addition, a change of name by a citizen can be carried out with negative goals re-
lated to the abuse of his civil rights, in particular: with attempts to mislead his counterpar-
ties in the framework of civil legal relations, or attempts in similar ways to avoid responsi-
bility for the actions taken. And despite the absence of changes in the legal status of a citi-
zen when changing the name (surname, patronymic), the implementation of the studied
subjective right can create certain difficulties in establishing the truth in disputes.

The purpose of state registration, in particular: name change, is to protect the prop-
erty and personal non-property rights of citizens, as well as the interests of the state [5,
p. 1, art. 6]. In itself, the legal regulation of name change is aimed at ensuring a balance be-
tween the rights and legitimate interests of a particular citizen who wants to change his
name, and other citizens and the state, and still does not imply that the corresponding right
can be exercised by a citizen unconditionally. For example, given that an application for
a name change is submitted to the authorized body personally by a person who wants to
change his name [5, part 1, art. 59] - for citizens held in places of deprivation of liberty, to
exercise civil legal capacity in particular: to change the name (surname, patronymic) on
general terms with other citizens is not possible, since deprivation of liberty as a punish-
ment associated with isolation from society objectively entails similar consequences due to
the regime of his serving [12].

Studying the above example, taking into account the stated goal of state registration
of acts of civil status, questions arise: should the right to change the name be ensured in
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this case? Will the implementation in the above example of the right to change the name
violate the balance between the rights and legitimate interests of a particular natural per-
son and the rights and interests of other persons and the state? To protect what specific
rights and legitimate interests does the applicant want to change his name in this case? If
we assume that the answer to the first question will be positive, and, for example, a me-
chanism will be created that allows persons held in places of deprivation of liberty to
change their first name (and at the same time their last name and patronymic), how many
times it will be possible to exercise this right (to the question of the topic of abuse)?

As mentioned earlier, theoretically, a name change is essentially a technical procedure,
which in itself does not entail a change in any rights and obligations of a citizen who has
changed his name, and such information should also be updated in all necessary databases.

In practice, in February 2022, for many, it turned out to be an unexpected case
when, after changing the name, surname and patronymic, along with the presentation of
a certificate of good conduct, a citizen who had a criminal record in 2008 got a job as
a teacher in a St. Petersburg school [26]. In this example, everything is indicative: from the
fact that the teacher attracted attention to herself for a completely different reason (un-
scheduled study of the works of Kharms and Vvedensky in the lesson), and already in the
course of more detailed checks, information was established about the presence of a crimi-
nal record in the past, that is, the aspect was revealed in fact - by chance, up to the very fact
of having a certificate of no criminal record for a person who had a criminal record, albeit
under a different surname, name and patronymic.

Another interesting case: by the decision of the qualification board of judges of the
constituent entity of the Russian Federation of 2008, the powers of the justice of the peace
(of their own free will) were terminated. Subsequently, the justice of the peace changes the
surname, name and patronymic. Further, in 2014, by the decision of the qualification board
of judges of the constituent entity of the Russian Federation, the resignation of such a jus-
tice of the peace was terminated due to the latter's activities incompatible with the status
of a judge. At the same time, the qualification board indicated that it takes into account the
request to terminate the resignation from 2009, but does not have the authority to retros-
pectively terminate the judge's resignation. Unfortunately, the plot [11] of the case does
not provide more specifics, at the same time, even the information provided gives rise to
enough questions and the assumption that it would be easier to find answers to obvious
questions if the surname, name and patronymic remained the same.

Issues related to the negative consequences of a name change are rarely public. This
is due, first of all, to the desire of the person who changed his name, since it is difficult to
imagine that by changing the name, a citizen would consciously want to inform the whole
world that he was once called differently (why did he change then?); in addition, in any
cases when the entire scope of rights and obligations did not pass after the same citizen af-
ter a technical change of name, there is also the fault of the authorized body that did not
show the due degree of care and discretion when checking, transferring data, etc. (exceptio
probat regulam in casibus non exceptis - the exception confirms the rule). However, high
latency does not mean low public danger.

At the same time, the most rational preventive way to combat abuses in this area
would be to change the procedure for changing the name, in fact, from notification to per-
missive, by prescribing the standard cases of changing the surname in the law (when regis-
tering a marriage, when dissolving a marriage, etc.), perhaps there are it makes sense to
establish the right of a citizen once or twice in his life to change his first and (or) last name
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due to dissonance (for example, simultaneously with the replacement of a passport), if only
in order to give a chance to children who are lucky to have very creative parents, not to
change them chosen name. It would probably be right not to draw up a closed list of cases
where a change of surname would be allowed, but in any case, the reason must be valid, the
refusal to recognize the reason as valid is natural [2, parts 1 and 2 of Art. 46] should be sub-
ject to judicial review. At the same time, the right to replace the patronymic, taking into ac-
count the specifics, should not be realized only at the will of the citizen.

Theoretical attempts to object to changing the order of changing the name from no-
tifying to permissive, due to the disproportionateness and inappropriateness of such re-
strictions, stand on very shaky positions, if a simple question is cited as a counterargument
about the goals of changing the last name and patronymic of the average citizen. Five or
seven of the most textbook options will be normatively defined anyway, but it is difficult to
imagine a situation in which a citizen, having lost the right, for example, to change his last
name, first name and patronymic once every three months, would be objectively amazed at
exercising any rights. On the contrary, such facts make us think about the not quite legiti-
mate interests of a person who often changes his full name, especially given the large num-
ber of documents to be replaced. Accordingly, from tightening (calling a spade a spade) the
name change procedure, respectable and law-abiding citizens will only benefit.
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ykaadoe noaumuyeckozo obujecmea. Hccaedoeamenvckue 3adavu pewaromcs Mme-
modamu coyuanvHoll duasnekmuKu, payuoHaau3ma U cpasHumebHO20 meopemu-
Yeck020 aHa1u3a.

Kawuesvie caoea: Hapod, cocydapcmeo, UHCMUMyyuoHHbIU nodxod, coyu-
asbHasa duasekmuka, ny6au4Ho-npagosoll ykaad, camoonpedesieHue, camMoopaaHu-
3ayus.

BBegeHue. ['ocydapcmeo, ero CymHOCTb U pOJib B COLIMAJIbHOM MUpe — 0CTpas TeMa
Hay4HbIX JUCKYCCUU BCeX BpeMéH. BOT M cero/Hs ero TpaJAMLIMOHHO BOCIPUHUMAKOT TO
MOJIHOBJIACTHOM HaJ, JIIOJbMHU cy6cmaHyuell, TO CaMOpa3BUBAIOILENCA MOJUTHUYECKON
06WHOCMbI, TOJYMHEHHOUN UaJIeKTHKe U paljMoHalbHOCTU. OJHAKO KaKKMM Obl He NpeJ-
CTaBJISJIOCh CaMO I'OCYZapCTBO, ero CBsA3b C 06WeCm8eHHbIM CO3HaAHUeM GeccropHa. Y4u-
ThIBas, YTO KaXK/0M UCTOPUYECKOHN PeasbHOCTH CBOMCTBEHHBI CBOE 0011eCTBEHHOE CO3Ha-
HHE U CYLIHOCTH, HayKe NPUXOAUTCH MOCTOSHHO KOppeJMpoBaTh BCEOOILyHd MHPOBO3-
3peHYeCKyl0 KapTHUHY C peajJbHbIMU OTHOLIEHUSMH IOCyAapCcTBa, 06LIecTBa U YesoBeKa.
OT TOro HaCKOJIbKO BEpHbI OKa3bIBAIOTCA NpejJiaraeMble COBpEMEHHOU TeOpHUeu MoJesu
MOJIMTUYECKOTO OOIIeXHUTHS, 3aBUCUT He TOJIbKO caMa J1eMCTBUTEJbHOCTh, HO U Hallle Oy-
Ayuee. [J1aBHOe, He 3a6bIBaTh, YTO U3JIMUIIHAA HayyHasi KOHCEPBATUBHOCTD BCeria CTOMIA
YyeJsioBeYeCTBY NMOTEePAHHBIX TOKOJIEHUH, TOTAA KaK BOCHPUHATAsA 0OIleCTBEHHbIM CO3Ha-
HUeM pallMOHa/IbHasA JOKTPUHA BCerja CTaHOBUJIACh 3G PeKTUBHbBIM HHCTPYMEHTOM pas-
BUTHA 4YesloBeuecTBa. B njeasne, obuiecTBy HE06X0AUMO 3HATh K KaKOW 20cydapcmeeHHo-
cmu cnefyeT CTPEMUTHCS, KaK pellaTh C eé MOMOILbI0 COlMa/ibHble IPOTUBOpEYHs, Ipe-
BpalllaTb UCTOPHUYECKHE UJIeU B peaJIbHOCTh.

UTak, B npeobpakeHUU AeWCTBUTEJbHOCTU HAayKe HAJAJIeXXKUT He TOJbKO Haxo-
JIUTb NyTH COBEPLIEHCTBOBAHUSA OT/e/bHbIX NOJUTUYECKUX HHCTUTYTOB, HO U IPOEKTHU-
poBaTb caM 06pa3 rocyAapCTBEHHOI'0 CTPOs. 3alpocy Ha OOGHOBJIEHHYIO TOCyAapCTBEH-
HOCTb He JI0J/KHa KOpPeCIOHAMPOBaTh OuepeiHasd TeOpeTU3UPOBaHHAsA YTOIUSA, CPOJHU

* Cesniuxoe Hukosali Bacuibeeuy, He3aBUCUMbBIN HccieioBaTesb (. MockBa), KaHAUAAT OPUAYECKUX
Hayk. E-mail: selihovnv@mail.ru

** Kypmaee Pycmam Mycaesuy, nonieHT KadeApbl TEOPUHU U UCTOPHUH rocyaapcTsa u mpasa YOY BO
«lOpupndeckuét uHctutyT (CankT-IleTepGypr), KaHAUAAT OpUANYEcKHMX Hayk. E-mail: lawinst-spb@
mail.ru
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rocyZlapcTBy BCeoO1ero 6J1aroeHCTBUA U NOJUTUYECKOMY CO03y TPYAALIUXCS Kac-
COB, Hy’>KHa 0O'b€eKTHBHO-Hay4YHas CMCTeMa 3HaHUH, NPUro/HasA K NPUMEHEHUIO B TEKY-
IIUX YCJIOBUSAX.

BceM NOHATHO: paljMOHa/IbHBIM NTOTEHIIMal MOHAPXUYECKUX U KJIACCOBBIX JJOKTPUH
ucyeprnaH. /lng Hacroduero W 6yAyliero ycrapeBllive JeKajJa HeNpUroAHbl. Pewmatsb
npo6JieMy HEYCTOMYUBOCTH COBPEMEHHOTO NMOJUTHUYECKOTO 001eCcTBAa MOXHO, JIUIIb U3-
MEeHUB INpeJCTaBJeHHUs O ToCyAapCTBe, U30aBUBILMCH OT 3aCHJbs LIUBUJIM3ALMOHHO-
dbopManuu-oHHBIX JorMaToB. Hy»kHO MOHMMaTh, 4YTO 3Ta MUPOBO33peHYeCKas peBU3USA
KOCHETCS MHOTHUX CBfI3aHHBIX C FOCYyZapCTBOM BBICIIMX COLMAJIBHBIX CYLIHOCTEMH, 0C060
TaKUX, KaK c8060da, paseHcmeo U cnpasedaugocms. OHU NO-TIPEKHEMY JIOXKATCSA «Kpae-
yrOJIbHBIMU» KaMHSIMH BO BCAKYI0 PpUI0COPCKO-TeOpeTUYECKY0 KOHCTPYKILUIO YesloBe-
4eCKOT0 OOLIEXHUTHS, B HUX CKPbIThI KOPHU COLMAJIbHOTO eJUHCTBA U NMpeJiHa3HauYeHHe
rocyZlapcTBa.

TakuM 006pa3oM, UCTOpPUYECKHU MepcleKTHBHasA GopMa rocyapcTBa, NpU3BaHHas
CHAITb Hallps>KeHHe B COBPEMEHHOM O0O0llecTBe, CBsi3aHa C 0OHOBJeHUEM ¢UIIOCOPCKO-
TEOPeTUYeCKOT0 MUPONOHUMAaHUs, HE0OXOAMMOro OOLeCTBEHHOMY CO3HAaHUIO JJIs Bbl-
NIOJIHEHUS 0YeBUJHOW UCTOPHUYECKOW MUCCUM: CTPOUTENBCTBA HOBOI'O rOCYapCTBa, CBO-
60HOTO OT Npex/ie Hepa3peluMbIX IPOTUBOPEUYUH.

JlBUrascb K 3TOM IieJI¥, HAYUHATh NPUJAETCA C YTOYHEHUS MUPOBO33PEHYECKO20
nodxoda K NIOHUMAaHMUIO rOCYAapCTBa.

TI'ocydapcmeo - npedmem cnopa HAy4YHbIX N00X0008. ITOT GaKT MOHYMEHTAJIEH.
OpHako, X0TSl COBpeMeHHas HaykKa TPaJULIMOHHO NOJAET rocyZapCTBO B IIMBUJIU3ALUOH-
HO-QOpMalMOHHOM KOHTEKCTe, OHa BCE >Ke BHOBb 3a/ia/laCb OCHOBHBIM BONPOCOM ¢uJIO-
copuU - BbIICHEHHEM OTHOLUEHUU MEXAY CO3HaHUEeM WU Mamepull, XOTsl, BONPEKU 0KuJa-
HHUAM, 3adBJIEHHBIM NI0YMH He NPUHEC e yJ0BJIeTBOpeHHUd. BApyr oka3asoch, 4TO MeTO-
Jlojoruyeckas akcuoMa XX B. yoke He CIIOCOGHA MpeJIoKUTb COBPEMEHHOMY OOILeCTBY
HYKHbIX pelleHUN. L[uBHUIM3alMOHHO-POPMAMOHHBIA KaJleHJOCKONl HAaCTOWYMUBO BOC-
IPOU3BOJUT 3HAKOMble KapTHUHKU NOJHUTHYECKOro JiMbepasusMa U NMap/jaMeHTapu3Ma,
IIPaBOBOr0 U COLMAJbHOIO IOCYJAapCTBa, rOCYyAapCTBa-CyO0CTaHLIMKM U IPOTUBOCTOSALIETO
eMy rpaxjaHckoro obuiectBa. CJI0BOM, HUYEro HOBOT0, CIOCOOGHOTO BbIBECTHU OOLIECTBO
U3 rJ1y6okoro Kkpusuca. [IoHATHO, YTO NPUYMHA CTOJb OYEBUJHOI'O TEOPETUYECKOTO «Je-
»KaBIO» 3aKJ/Il0YeHa B yCTapeBllell MUPOBO33peHYecKou ceTke. [lo3HaBaTe/ibHble TOPU30H-
Thbl HAQyKH OTPaHHWYEHbl YCTAPEBIIMMH IITAMIAMH, UCKPUBJIAOLIMMH COBPEMEHHOE IIOHHU-
MaHHMe He TOJIbKO CYILIHOCTH TOCYyAapCTBa, HO U €ro POJIv B PelleHUH COLMa/IbHBIX IPOTH-
BOpEeYUi.

Huyero yMBHTE/IBHOTO B 3TOM HeT, BCEé IOTOMY, YTO [JMBUJIN3aLMOHHO-POPMALH-
OHHOe MUPOBO33peHHe He 3aHUMaJIOCh pellleHueM NPOTHUBOPEeYHH, a NpebbiBalo UCKIIIO-
YUTEJbHO B CO3eplLaTeJbHOM MUPOBOCIPUSATHH, KOHLLEEHTPUPOBA/JIOCh Ha 60pbbe Mexay
rocy/lapCTBOM U 00ILeCTBOM B KOHKPETHBIX UCTOPUYECKUX yCJ0BUAX. UcTOpUIM3M Kak
HEeNoO/BJIACTHbIA CO3HAHUIO MPOLECC LUKJIUYHOTO Pa3BUTHUs 0OIecTBa MPONUTAJ CyTh
60JIbIIMHCTBA LIMBUIN3ALMOHHO-POpMaLiMOHHbIX Teopuil. 060CHOBaHME JaHHOI'O BBIBOJA
TaKOBO.

HueuauzayuoHHblll N00X0d BHICTaBJISAET rOCyJapCTBO UHAUBUAYAJIbHOU GOpMOK
4yeJIOBe4YeCKOW KYJIbTYpPbI, KOTOpas BMeCTe C HapOJaMHU U A3bIKaMH, X039UCTBEHHbIMHU
yKJaJjaMH, MpaBOM, HayKOW U HUCKyccTBOM [21, c. 37] obpa3syeT eqUHBIA KY/1bMYpHO-
ucmopuveckull mun 6blTHA. EfUMHNLIA ero M3MepeHUs - YusUAU3AYusi — UCTOpUYecKas
peasbHOCTh, TZle cB060a U PaBeHCTBO NMpPUHAJJIeXaT HAapoJy U OXpPaHAKTCA rocyjap-
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cTBOM [8, c. 267]. B camoM 0611eM BH/ie TOHSATHE «IIMBUJIA3ALUA» ONPeEAENAT KaK Co-
UOKYJbTYPHYIO CHUCTEMY, BKJIOYAKIIYI KaK COLUAJbHO-JKOHOMHYECKHE YCJI0BHUA
>KU3HeAesTeJIbHOCTHU 00IEeCTBa, TAK U 3THUYECKUE, PEJIMTUO3HbIE €T0 OCHOBBI, CTENEHD
rapMOHHM3allMM 4YeJiOBeKa U NMPUPOJbI, a TaKKe YpOBEHb 3KOHOMHUYECKOW, MOJIUTHYE-
CKOM, cOlMa/JIbHON W JyXOBHOU CBO6GO/bI IMYHOCTU. L|UBUIM3alMs, ee LIeHHOCTHU BJUS-
I0T He TOJIbKO Ha COLMaJIbHYI0, HO U Ha rocy/lapCTBEHHYI0 opraHu3anuio obuecrsa [10,
c. 150].

3aMeTHM, aBTOPUTETHBIM LUBUJIMU3ALMOHHbIN B30p paszesisieT ObITUE 0O0lecTBa
Y TOCyJlapCTBa, He MPOBOJAUT MEX/Jy HUMU YETKUX TEOPETUUECKUX Pa3JU4YUi. BosblInH-
CTBO aBTOPOB CO3HATEJIbHO YKJIOHSIOTCSA OT 3TOU Mpo6JeMbl, u36eras rjayo0KUx 060011e-
HUM. OTCIO0/1a TaKOe MHOXXEeCTBO LIMBUJIM3AIMOHHBIX TUIIOJOTUNA C HESCHbIMU PUI0COP-
CKMMU KOHILIENITAMH M MOYTU MOJIHBIM OTCYTCTBUEM BbIBEpEHHbIX AePUHULNNA. MOKHO
CKa3aTh, YTO LIMBUJIM3ALMOHHOE BOCHPHUSATHE CKOBAaHHO MeTapU3UYECKH, pa3 MpejCcTaB-
JIsieT TOCyZapCTBO TYMaHHbIM NMPOSIBJIEHUEM KY/1bMYpbl, CYUIHOCTb KOTOPOr0 pacKpbIBa-
eTCsl UCKJIIOUUTENIbHO B «HCTOPUYECKOM HJeannsme» [4, c. 4]. HemoHATHO, Kak rocyiapcT-
By BOOO11e yJaéTcsl NPUBHECTU B 0011ECTBO CBOOOAY Y PaBEHCTBO. 3aTO CaMU rocyAapcT-
BO M OOLIECTBO SIBHO MpeJACTaBJIEHBI KaK JiBE IBHO NPOTHBOOOPCTBYIOLUE KYJbTYpPHBIE
dopMBL.

Jdta TpaauLuda uMeeT JaBHUe KOpHU. Tak H.f./laHuneBCKUK c4MTasl TOCyLapCTBO
M HapoJ, NpexoAsliUMHU SIBJEHUSMHU LIMBUJM3ALUU C 3THOrpadUyeCKHMMHU U MOJUTHYe-
CKUMM ocobeHHOCTsAMHU [8, c. 45-50], a A.ToliHOU yTBepk/aJi, YTO OOILECTBO CO3/aETCs
KyJbTYPHbIMA pOpPMaMU U OXBaTbIBAETCS TOCYJapCTBOM, He OTOXECTBJISIEMbIM C Hapo-
JioMm [18, c. 39-40].

BbiBo/, BIOJIHE 3aKOHOMEpPEH: LIMBUJIM3AlMOHHBIA MOJX0J, BOCOIPUHUMAET ToCy-
JlapCTBO Ky/1bmypHbiM (hopMO06pa3osaHuem, BO3BbIIIEHHBIM HaJi HapoaoM. [IpoTuBope-
Yy MeXAYy HUMHU pa3pellarTcs 60pb6oll. Boppba coc/10BUH, KIaCCOB U UHAUBHU/OB 3a CO-
[[MAJIbHYI0 MepapXulo, 3a MpaBa U CBOOO/bl €CTh 3JIEMEHT KYyJIbTYpPbl, ECTECTBEHHOE CO-
CTOSIHHE MOJIMTUYECKOT0 001eCTBa, pe3y/IbTaT COLMAIbHbIX IPOTUBOPEYUH, YCTPAHUMBbIX
JIUIIb C UCUE3HOBEHUEM CaMOM LUBUJIM3ALMU. B 3TOM NPOTUBOCTOSIHUU TOCYyZAapCTBO aK-
THUBHO Y4YacTBYeT B BOWHe «BCeX MPOTHUB Bcex», BbicTynas JleBuadaHoM c ujeanucTuye-
CKOM AyIIOM M peasibHOM BJIACTbIO HaJ, 0011ecTBOM [7, . 6]. Tak 66110 U 6yaeT. Hy>kHO 10~
HUMaTb, YTO LMUBUJMU3AIlMOHHOE MHUPOBO33pEHHUE MPUBEPKEHO MPEXKHUM YCTAaHOBKaM,
a 3HAYUT, COLlMaJIbHble MPOTUBOPEYUS /IS HETO OCTAIOTCH HEKOTOPOU JJAHHOCTHIO, HE Me-
HAWILEN YHUBEpCyMa.

®opmayuoHHbLll N00X00 OKa3zaycs TeopeTU4YeCcKu KOHKpeTeH. OO bABUB roCyAapcT-
BO Op2aHU308AHHbIM HAcCU/UeM («MAlIMHOM AJis noaaBaeHuss» [12, c. 176]), K.Mapkc yBs-
3aJ1 ero CylIHOCTb C 06WecCmeeHHO-3KOHOMUYeckol opmayuell — HOBOW UCTOPUYECKOUN
e/JUHHUIEN, XapaKTepU3yIollel pa3BUTHE OJUTHYECKOT0 0611eCcTBa Yepe3 U3MEeHEHUE CO-
[JMaJIbHO-KJIACCOBOW CTPYKTYPhI, IPOU3BOAUTE/IbHbBIX CHUJI U IPOU3BO/JCTBEHHBIX OTHOIIIE-
Huil. [l K.Mapkca BoliHa «BceX MPOTHUB BCeX» YIOPAA0YUIACh B K1ACCOB80I 60pbbe 3a To-
CyZlapCTBEHHBIA MeXaHU3M (CUCTEeMy OpPraHoB BJIACTH). B pykax NOJIMTHYECKU U IKOHO-
MUYEeCKHU FOCIMO/ICTBYIOIIEr0 KJacca roCyAapCTBO MPEBPATUIOCH B CPECTBO HaBSI3bIBAHUS
00111eCTBY NpaBsliei BOJIU.

C Mo3ULMU UCTOPUYECKOTO MaTepUuainusMa GpopMalMOHHOE MUPOBO33peHHUE 00'bs-
BUJIO OOIeCTBEHHO-9KOHOMHUYECKUH YK/1a0 OCHOBOW 4eJIOBEYeCKOTO OBITUS, B KOTOPOM
paspelieHre NTPOTUBOPEUYUI MPOUCXOJUT JIUIIb CO CMEHOM KJIACCOBOU CTPYKTYpPhI 0611e-
CTBa M CO3peBaHUMEM HOBOW O0OIECTBEHHO-95KOHOMHYECKOH ¢opmanuu. B M3MeHeHUH
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KJIaCCOBOT'0 yHHBepcyMa ocobasi posib OTBeJleHa COLMaJbHONW PEeBOJIIOLUY, 3aBepllalo-
el GopMaLlMOHHBIN Nepexo/, yepe3 YCTaHOBJEHUEe KOHTPOJIS HaJ, roCyAapCTBEHHbIM
MexaHU3MOM. TakuM 06pa30M, peBOJIIOLIMOHHBIM 3aXBaT BJIACTHU €CTh He 6oJiee YeM Ipe-
Jlonpesie/IEHHBIN 3Tan GOPMALMOHHOTO Nepexo/ia, a caM BCEMUPHO-UCTOPUYECKUH Npo-
1lecC «3BOJIIOLUSA Yepe3 peBOJIIOLMIO» NPEeKPAaTUTCA JHMIIb C OTMUPaHUEM TOCYapCTBa,
C MOsIBJIeHUEM KOMMYHHCTHUYECKOTO 06I1ecTBa, M36aBJEHHOTO0 OT KJIACCOBBIX aHTaro-
HHU3MOB.

WTak, HeNpUMUPHMBbIH CIIOP [IMBUJIM3ALMOHM3MA U UCTOPUYECKOTO MaTepHUaInu3Ma
BOKPYT TOCyJapCcTBa CBeJEH K MPOTHBOGOPCTBY KYJbTYpPHOTO KOJA M OOIIECTBEHHO-
3KOHOMMYeCKOro ykaaza. Ha ToM Hay4yHas MbIC/Ib 3allja B TYNWK. /[l COBpeMeHHBIX
U/I€/IUCTOB KYJbTYPHBIN «dyX» LUBUJIM3ALUHN OKA3aJICS CTOJIb K€ peasieH KaK «Nnj0mb»
MaTepuH JIJI UX ONIOHEHTOB. LIMBUIN3alMOHHBIN LMK/ «3ap0oK/AeHre — paclBeT — yraca-
HHe» MPOTHUBOINOCTABJIEH MOCTyNaTeJbHO-MAaTepHUaTUCTUUECKOMY Pa3BUTHIO 0OLIeCTBa.
BbIX0/; U3 MaTOBOr0O MUPOBO33PEHYECKOTO CIOpa He MpocMaTpUBaeTcs. JIMLIb CX0XKeCThb
UCTOPUYECKUX Pe3yJIbTaTOB KaK-TO COJIMXKaeT ONIOHEHTOB: IOCy[apCTBO HeU30eXHO
TrUOHET B JIIO6OM C/Iy4yae, Kak 3JIeMEeHT LIUBUIM3aL MU UJIU UHCTPYMEHT popManuu. Beunas
KyJIbTYpa CTOJIb )K€ HEBO3MOXKHA, KaK U HEM3MEHHbIH 0061[eCTBEHHO-3KOHOMUYECKUH VK-
JIaJl, a TOTOMYy UCTOPUIM3M B PAaBHOM CTeNeHU CBOAUT BCAKYIO LIMBUJIM3aLUI0 U dopMa-
[JUI0 B UICTOPUYECKOE HEOBITHE.

Ho He TO/IbKO MCTOPULIU3M POAHUT LIMBUJIN3ALMOHHBIN U pOpMalMOHHbBIN NOAXO-
Jbl. OHM OKa3a/IMChb CXO0XKM BO B3IVISIlaX HA 2e2eMOHUN TOCYJApCTBA, NPEBPATU/IU €ro
B JIOBJIEIOLIYIO HAaJl MOJTUTUYECKUM O6LIECTBOM CyOCTaHLUIO. JIMIIb YIOMSIHYThle UMH aJl-
TOPUTMBI paspellleHUs] COLUAJbHBIX NPOTHBOPEYUH NPUHIMINAJIBHO pa3Hble: CJenoe
NOJYUHEHUE eCTECTBEHHOMY X0y UCTOPUU IMPOTHBOIOJIATAETCs LieJleHallpaBJeHHOH Mo-
6e/ie B KJIacCOBOU 6ophbe.

B uTore, nuBMIN3allMOHHO-POPMALlMOHHOE JPEBO NPENojAHecJ0 06LeCTBEHHO-
My CO3HAHUIO IJIOJ COYUA/IbHO20 pa306ujeHus, BKYCUB KOTOpPbIM, HayKa NpeAJoKujIa
0011eCTBEHHOMY CO3HAHMUIO cmamoyeHmpu4Hoe BoCupusaTHe Mupa. B aToM Mupe rocy-
JlapCTBO B JIIOOOM COCTOSIHUM (udeu WY mMamepuu, «Ayxa» UJIU «MAIIUHbI») BBICTYNaeT
CUCTEMOOOPA3yoUIMM Ha4yajoM, OpPOUTA/JbHBIM LEHTPOM COIMAJbHBIX CYIIHOCTEH,
BEPIIMHON colMaibHOM NHpaMuAbl. CMbIC CTAaTOLEHTPUYHOIO MUPOIIOHUMAHHUSA 3aTO-
YeH Ha NepMaHeHTHOe COIjMa/ibHOe MPOTHUBOCTOSIHUE, POJib OajslaHCUpPa B KOTOPOM Wr-
paeT «pa3yMHOe» rocyZjapCcTBO, Clacawlliee 4eJ0Be4eCcTBO OT MOJHOr0 Xaoca. Kak ToJib-
KO B 00llecTBe MCYe3HeT NPOTHBOCTOSAHUE, OTNAJET HAaJ0OHOCTb B roCyAapCTBe-Cy0-
CTaHIMHU.

Takum o6pasoM, Bonpoc o LejieHallpaBJeHHOM CHATHUU roCyJapCTBOM 00LeCTBEH-
HBIX IPOTUBOPEYHH OKa3asicsd BbIHECEH 32 PaMKHU LUBUJIU3ALMOHHOr0 U GOPMAIIMOHHOIO
nozaxoja. Bcé noTomy, 4To KyJIbTUBUPYEMOe UMU 20cydapcmeo-cy6cmaHyusi He CTaBUT Iie-
peJ, co60l TakoM LieJM B NMPUHLMIE, OHO CaMO 3aJI0)KHUK HeHW30eXHbIX HCTOPHUYECKHUX
IPOIIECCOB, BBLKUBAsA B KOTOPBIX, JaBUT HA OOLIECTBO, CO3/iaBasi B HEM JIOTIOJIHUTEbHOE
HalnpsKeHHUe.

W13 Toro cinenyeT 06'beKTUBHBINA QaKT: 0 HACTOSALIET0 BpeMeH! GpuaocoPpus U Teo-
pusi CBA3bIBAIOT 006pasbl rocy/lapCTBa UCKJIKYUTENBHO C 8ceobujell 60pb60ll (COCTOBHOM,
KJIaCCOBOW M NAapTUHWHO-NOJUTHYECKOH), C 6eCKOHEYHBIM NYyOJMYHbIM HacuaueM. B aTom
CMBICJIE UCTOPUS YeJIOBEUeCTBa NPeCTAET Yepe ol MpayHbIX anox. OcTaéTcs rafaTh, Kak
eMy BOOOlle y/la/10Ch BBIKUTh. B OTHOIIEHUAX rocyapcTBa-CyoCTaHIIMM U OJTUTHYECKO-
ro o61ecTBa HET U TeHU CBOGOJbI, paBEHCTBA U CIpaBeJJIMBOCTH, MeX/Jy HUMHU CJIOKHU-
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Jlach Y€TKas UMIepaTUBHAsl CBsA3b, B KOTOPOH BOJISI TOCyZlapCcTBa 6e3pa3/ieIbHO I'OCIO/I-
CTBYeT HaJi UHTepecaMH Macc.

CnoBamu O.lllneHrsiepa MoA06GHYH HAY4YHO-CU/IO8YIH0 OpUEHMAYUl TOCyJapCcTBa
B OTHOUIEHHUSX C 0OILECTBOM CJeAyeT Ha3blBaThb obwell owu6bkoll [21, c. 124]. lloauTuye-
CKMW MPUHLMII, YIIOMSAHYTbIA B 6MOJIEHCKOM MPUTYE O HEYCTOMUYMBOCTH 1[apCTBA, pasje-
JIEHHOTO B cebe, He OCTAaBJIIeT CUJIOBOMY KOHIIENTY HUKAKHUX IIAHCOB Ha Ja/IbHEUIIYIO
MHPOBO33pEHYECKYI0 TeTEMOHUIO0 HU C TOYKU 3peHUs: popMasibHOW, HU C MO3ULUHU AUua-
JIEKTUYECKOU JIOTUKH.

B Teopuu rocymapcTBa W npaBa CyleCTBYeT U MHOHW MOAXOJ K THUIHM3ALUHU TOCy-
JlapCTB: IUYHOCTHBIN noaxo/ [10, c. 152]. B aToM ciyyae oJHUM M3 TaKUX KPUTEPUEB TH-
MU3AI[MU TOCYJApPCTB U UX MPABOBBIX CUCTEM MOIJIA 6bl CTAaTh CMeneHb 3IKOHOMUYeCKoll,
coyuanvHoll, noaumu4yeckoll u dyxoeHoil (KysabmypHoli) c80600bl AUYHOCMU, OTpa-
Karolascs B U/lee YeJ0BeUYeCcKoro 0CTOMHCTBA. Takod noJxo/, BoUpaeT B ce6s1 He TOJIbKO
00'beKTHBHbIE KPUTEPUHU — COLUAJIbHO-KJIACCOBYH CYLIHOCTb, COJlep KaHUe U COI[haIbHOe
Ha3HayeHHUe rocyAapCcTBa U NpaBa, XxapaKTep NPOU3BO/CTBEHHbIX OTHOIIEHUH U COOTBET-
CTBYIOI[MX UM YPOBHSI Pa3BUTHUS MPOU3BOAUTEbHBIX CUJI 00IeCTBA, MPUHIMIIBI OPraHu-
3alMd U QYHKLUMOHUPOBAHUS TOCYJapCTBEHHO-OPraHU30BAHHOI'O OOINECTBA U T.I., HO
U CyO'beKTUBHBIN KpUTEPUN - YPOBEHDb YesioBeyecKkoro B ob61ectBe [10, c. 152].

Ham npejcTaBiisieTcs, 4YTO HayKe U 061[eCTBY HEOOXOAUM U UHOU B3TJISA/,

HucmumyyuoHHbIll 832180 Ha 2ocydapcmeo. OcabuTh XBaTKy MpeAcTaBJIeHUH
0 BCECUJIbHOM TOCYyJapCTBe-CyOCTAHI[UM CIIOCOOHO HOBOE MHUpPOIpe/CTaBJieHHe. ITOT
npuém npeaaoxus emé O.IHresbc, AoKa3bliBas, UTO JIUIIb JUaNeKTHYecKass ¢unocodus
OYMUILAET 06LIeCTBEHHOE CO3HaHUE OT MeTapU3UKHU abCOIIOTHBIX UCTUH. HoBOMY B3rssiiy
c/e/lyeT UCKATh OMIOPY B COGCTBEHHBIX UCTOPUYECKHUX YCIOBUSAX, TOJBKO TOT/A YesoBeye-
CKOe 3HaHHe CIIOCOOHO K BOCXOAs1eMy pa3BUTHIo [12, c. 275-276].

[IpaBoTa ®@.JHresibca 0COGEHHO YYBCTBYETCS Cero/iHsl. BHOBb pa3ropeBLIniics crop
[[MBUJIM3ALMOHHOTO HJlea/ju3Ma U GopMalMOHHOr0 MaTepuau3Ma O rocyJapcTBe pas-
pelnTcs He nMob6esoll OAHOrO0 U3 ONIMOHEHTOB, HO BOCXOXJAEHUEM K UX 001leMy OCHOBa-
HUI0, TPUMHUPSOIEMY MHUPOBO33peHYecKHue MIaTGOpMbl KaK UCTOPUYECKH, TaK U AUa-
JIEKTUYECKH.

[IyTh K MUPOBO33pEeHYECKOMY COTMKEHUIO JIEXKUT Yyepe3 oboraljeHue JuajeKTuye-
CKOr'0 MeTOo/ia payuoHaau3dmMom. Takol MeTO/I0JIOTUYEeCKUH TaHIeM CIOCOGEH ePEKPOUTh
BeCb abpHUC COLMAJIbHOTO MHpPa, U30aBUTh 00IlleCTBEHHOE CO3HAHUE OT CUJIOBOro ob6pasa
rocyaapctBa. baarogaps ToMy ujess 60pbbbl [UBUIM3ALUMNA U KJIACCOB KOMIIEHCUPYETCS
uJieed 061eCTBEHHOTO pa38UMuUsl.

O6GHOBIEHHBIA MHPOBO33pEHUYECKUH MOCTYJIAT POpPMyUpYyeTCs Tak: udess mgopum
Mameputo, Mamepusi npeobpaxcaem uder. B 3ToM 6eCKOHEYHOM MPOIECCE YeJI0BEYECTBO
paLMoHa/NIbHO (OCMBICIEHHO U ILieJIeHaNpaBJeHHO) CHUMaeT 00lecTBeHHble NPOTUBOpe-
4us, npeobpaxkasi CBOM YHUBEPCYM B KaTeropusix do/cHoe U cyujee. MbIC/ib 3Ta BIOJIHE
POAHUT [Ha/IeKTUYECKHMM MaTepuaiu3M C UJieaJnu3MOM colaibHor nHxeHepuu K. Ilon-
nepa [15, c. 30].

CnenoBaTesibHO, dopMmysia CONMKEHUS LMBUIM3ALUOHHOTO UM (POPMALMOHHOTO
MOAXO/I0B K MOHWMAaHHIO TOCYIapCTBA CBOAUTCA K payUOHA/IbHOCMU OOIIeCTBEHHOTO CO3-
HaHUs. B Hel KyJbTYpHO-UCTOPUYECKHE U OOLIeCTBEHHO-3KOHOMUYECKHE THIIbl ObITHUS
BOCXOJAT K udee NOJIMTUYECKOTO eJMHCTBA 001IeCTBa, T.€. K N0/1UMu4eckoll Hopme.

B MaTepuasn30BaHHOM BU/Je MOJUTUYECKAs HOpMaA MpeJCTaBJsieT COO0M ny6auy-
HO-npagosoll ykaAad — OTHOIIEHUs MeXJy 6a3ucoM M HaJACTPOMKOHN rocyAapcTBa, mpej-
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CTaBJAKLIME NPAKTUYECKYIO Yesb U hopmy conpalbHOro obexutud. [Ipu aToM BoBce
He CJIeflyeT, YTO OJIMLEeTBOPEHHOE B YKJIaJle eJUHCMB0 UJle¥ U MaTepUH eCTb UCKJIIYH-
TeJIbHO NPOJAYKT KyJbTYpPbl WJIH GasaHC NPOU3BOAUTENBHBIX CUJ U 3KOHOMHUYECKUX OT-
HOIUIIEHWH, OHU JIMILIb ero npsiMoe caefcTBUe. Hy»kHO pu3HaTh, 4To 60pb6a 3a BJIACTH, 3a
rocyZlapCTBEHHbIN anmnapaT U MO3UTHUBHOE NPaBO, IPaKTUKyeMas JIIOObIMUA THUIIAMH MO-
JIMTUYECKOTO ObITHSA, €CTb HeM3MEeHHbIM aTPUOYT CTAaHOBJIEHUS NYOJHUYHO-NPABOBOTO
yKJaJa, MaTepuaJu3aluu UJeu COLUalbHOT0 eJUHCTBA, 6JIM3KOM 001eCTBEHHOMY CO3-
HaHUIO B KOHKPETHBIA UCTOPUYECKHUU MOMeHT. [/l caMmoro o61ecTBa 3TOT NpPOLecC ec-
TeCTBEHEeH M Hen30eXXeH B CUJIy U3BeYHOM NOTPEeO6HOCTH pellaTh BO3HUKAOIMe POTHU-
BOpeYHsl.

B3rsiga, Ha HWCTOPUI0 MOJMTHUYECKOTO 06LIeCTBA KaK Ha 3BOJIIOLMI0 MYyOGJHUYHO-
IPaBOBBIX YK/IaJ|0B OJHUMAET TEOPETUUYECKYI0 MBIC/Ib Ha 60Jiee BBICOKUM YPOBEHb 3Ha-
HUU 0 rocyZlapCcTBe, BO3BBIIIAET €€ HaJ, MUPOBO33peHYeCKOW KOHCTPYKL el 6eCKOHEeYHOH
O60pbObl MaTepuU U co3HAHUSA. U36aBUTbCA OT HEE MOXKHO JIMLIb OJAHUM MyTEM: BOCHPU-
HUMaTb TOCYJJapCTBO He CTOJIbKO MPOJYKTOM COLMAJIbHOTO HepaBeHCTBa [14, c. 324],
CKOJIBKO pe3yJIbTaTOM MOJIUTUYECKOT0 eJUHCTBA JII0JleH.

[Ipu TakoM B3rJisZie 06HapyKUBaeTCA JUa/leKTUYeCKas palMOHaJIbHOCTb 06LIeCT-
BEHHOI'0 CO3HaHHUS, AJI1 KOTOPOTo 20cydapcmeo He SBJSETCS 4yepoAHOHN cybcTaHLuel,
HO opMol noaumu4eckoll opeaHU3ayuu obwecmsa, pelarwuiero coluajabHble NIPOTHUBO-
pedyrs B KOHKPETHBIX ACTOPUYECKUX YCIOBHUAX.

Bo3HUKIIMK HA 3TOM MUPOBO33pEeHYECKOM MOCTYJIaTe UCCIe[0BaTebCKUU OAXO0/,
caeyeT Ha3blBaTh UHCMUMYYUoHHbIM (institutione (n1aT.) - yupexjeHue, ykiaaj). B otau-
4yye OT LMBUJIN3aLMOHHO-GOPMALlMOHHBIX B3TJIS/J0B, OH NIpe/CTaB/IseT UCTOPHUIO NOJUTH-
YeCcKOro 0611ecTBa 3BOJIIOIUEN My6JINYHO-IPABOBbIX YKJIaA0B (MHCTUTYL UM ).

Kak HOBas ruoceosio-MMpOBO33peHYecKass eJUHHULA UHCMumyyus NpeJCTaBsdeT
C0601 ny6AUYHO-NPasosoll ykaad noaumuyeckozo obwecmad, 8bICMpPOEHHbLIU HAa ucmopuye-
CKU KOHKpEmHOM cnocobe ynpas/eHusl 0bwecmeeHHbIMU 0eaaMu, 3aKpenjeHHbIM 8 npase
U no8cedHe8HO NPUMEHSIeMbIM Cy6BeKmamu ny6.auYHO-npagosslx omHoweHull. Ilo cyTy, aTo
U eCTb rOCyJlapCTBEHHO-OPraHW30BaHHbIM GOpMaT 4esI0BEYECKOro OOLIeXUTHUS, ero yd-
peX/IEHHbIN 06LeCTBEHHBIM CO3HaHUEM YKJIAJ.

B amoree ucTopruyeckoro pasBUTHUS rOCYAapCTBO C €ro MyO6JMYHO-NIPAaBOBbBIMU YK-
JlaZlaMU CTajIo HauboJiee pa3BUTOM POPMOM Yes0BEYEeCKOr'0 €JMHCTBA, B KOTOPOM HEKOT-
HaTHOe CO00IeCcTBO JIIo/el PpeBpaTHJIOCh B MOJUTHYECKUN KOJIJIEKTUB (Hapod), a UHAM-
BUJL, B 2paxc0aHuHa. PallMOHaIbHOCTb O6LeCTBEHHOT0 CO3HAHUSA NOATOJIKHYJIAa YesloBeye-
CTBO K IOCyZlapCTBEHHOMY CYILleCTBOBAaHHIO, K U/Jiee yIIpaBJeHUs NOJUTUYECKUM cooble-
CTBOM 4Yepes ero HaACTPOMKY. B pe3ysibTaTe c/10kHJI1ach YCTOMYMBAA CaMOYIPABJIAOILAA-
cd CUCTeMa, B KOTOPOU Hapod cOCTaBJisseT 6a3uc rocyfapcTBa, a popMupyeMble rpaxza-
HaMHM Op2aHbl NyOJUYHOTO yNpaBJeHUs - ero Hadcmpoliky. OTHOLIEHUS MeXAy HUMHU
U ecTb 0pOpMJIeHHOE Ny6JIUYHO-IIPAaBOBbIM YKJIAJIOM COCMOsIHUEe, UMeHyeMoe 2ocydapcm-
8eHHOCMbI0. B 3TOM COCTOSSHUM HapoOJ CTaHOBUTCA TOCyZapCTBEHHO-OPraHM30BaHHBIM
IOJIMTUYECKHUM COOOIeCTBOM CO CBOEH UCTOPUYECKU KOHKPETHOM COLMAJbHON CTPYKTY-
poO¥ U CrI0cO60M NMyOJUYHOTO yIpaBJIeHUS.

Tpaucgpopmayus 2ocydapcmea 8 uHCmumyyuoHHwIX nepexodax. CMeHa UHCTH-
TYLUH CBAI3aHA C palMOHAJIbHOCTBIO camoonpedeseHus U CaMO0p2aHU3ayuu HapoJa, B KO-
TOPBIX JIIOJICKOE COOOIIeCTBO Ha YPOBHE 00IeCTBEHHOI'0 CO3HAHUSA pealu3yeT NOJUTHYe-
CKyI0 HOpMY, T.e. onpefessieTcs ¢ gopmamamu NOJUTUYECKOTO OOLIEKUTHUA U caMoopra-
HU3YyeTCsl B cnocobe My6JIMYHOro yrnpasyeHrs. MOXHO cKa3aTb, YTO MHCTUTYLIMOHHBIH Ie-
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pexoJ ecTb 06JlayeHHe MOJUTHYEeCKONM HOPMBbI 00LecTBa B KOHKPETHYI0 OpraHM3alMoH-
HO-IIpaBOBY10 GpopMy.

CaMa >xe uzes COLMAJbHOIO eJMHCTBA KOPPEKTUPYETCS UCTOPUYECKU HU3MEHYH-
BBIMU MaCCOBBIMH NPeJCTaBJIeHUSIMU O CBOOO/ie, paBeHCTBe U crpaBefIMBoCTH. U 3TO He
KaKHe-TO WCKJIYUTEeJbHO abCTpaKTHble CYLIHOCTH, He NOJBJIACTHble MaTepUaJbHOMY
M3MepeHUI0 B NpuHUHUIe. B nybin4HO-IpaBoOBOM YKJaZle cBO60Ja BbIpaXKaeTcs B 2paHU-
yax JOMyCTUMOTO MOBeJleHUsl COLMa/IbHbIX CyO'beKTOB, PABEHCTBO OLIYIIAeTCs B MOJUTH-
YeCKHX, 9KOHOMUYECKHX U IPaBOBBIX Napumemax WHAYMBU/IOB, a CIPaBe/IIMBOCTb — B Mepe
CBOOO/ZBI M PaBEHCTBA /Il KaXKJ0ro 4yesoBeKa. /ljig1 06L1eCTBEHHOTO CO3HAHUS ClpaBej-
JIUB TOT MyOJIMYHO-NIPABOBOM YKJ/aJ, KOTOPBIM YCTaHAB/IMBaeT rPaHULbl NOBeeHUS U Na-
pUTETBI MeX/Ay JIIOJAbMHU COOOpPAa3HO HJee UX NOJUTHUYeCKOro obuexutus. [loToMmy, Ha-
npuMep, pabCTBO /i1 UCTOPUYECKH PA3HOr'0 OOLIECTBEHHOI'O CO3HAHUS MOXKET BOCIIPHU-
HUMaTbCS KaK MOJUTUYECKOW HOPMOM, TaK U KpailiHel ¢popMoil HeCBOOOAbI, HepaBeHCTBA
Y HecllpaBeAJIMBOCTHU. Bcé f1es10 B NOJIMTHYECKOM BKyCe UCTOPUYECKOI0 0011ecTBa, HO He
B INPOHUCKAax TAaWMHCTBEHHOI'O rocyjAapcTBa-cy6cTaHuuu. HazacTpoiika Jumb OTpakaeT
NpeANnoYTEHUs CaMOro Hapo/ia, MyCTh U B KOHLLEHTPUPOBAHHOM, @ BpeMeHaMHU JjaXKe B I'U-
neptTpodupoBaHHOM BUJe. CMeHa NOJMTHUYECKOM HOPMBI B O0OLIeCTBEHHOM CO3HAaHHUU pa-
[IMOHAJIbHO MeHseT He TOJIbKO HaICTPOMKY, HO U caMy roCyJapCTBEHHOCTb, BeCb My6J114-
HO-IIPaBOBOU YKJIAJ.

Kak BuMM, caraeMble HHCTUTYLLMOHHOTO MOAX0/a BbICTPAUBAIOT O rOCYAApCT-
Be OTJIMYHYIO OT CTATOLEHTPUYHBIX NpeACTaBJIeHUN COYuoOyeHmpu4Hyd MAUPOBO33pEH-
yecKylo cucteMy. ['ocyfapcTBO, rocyapCTBEHHOCTb, UHCTUTYLMs, HApoJ U Jpyrue
CYILIHOCTH HAIOJIHSITCA B HEH MHBIM COJZlep>KaHHEM, peBpalias He3aBUCUMOe OT 06-
1IeCTBa roCyZapCTBO-CYOCTAaHIUIO He 60Jiee 4YeM B BbICIIYI0 GOpPMYy MOJUTHUUYECKOTO 00-
e>KUTUSA HapoJa. BHyTpu aToro eocydapcmea-obujexcumusi ¢ NepuoAu4eckoid CMeHOH
ny6JIMYHO-NIPAaBOBBIX YKJIaJ0B pa3pellaloTcs BCe NMpeXXHHe U BHOBb BO3HUKAIOILHE CO-
[MaJibHble NpoTUBOpedus. O6LIeCTBY He HY>KHO K/JaTh UBUJIW3alMOHHOT0 KOHLA UJIX
dopMalnlMOHHOTO Nepexoja B HajexJe H306aBUTbCA OT HaJoeBLIEro rocyJapcTBa-
rereMoHa. OHO NMPUCJAYLIMBAETCA K COOCTBEHHOMY CO3HAHMUIO M paljMOHAaJbHO KOppekK-
TUpPYeT CBOM NMyOJMYHO-NPABOBOM yKJaZ. B 3ToM HcTOpuyeckoM Mpolecce rocyfapct-
BO-00Ie>KUTHE COXpaHseTcs yepe3 BUJAOU3MeHeHHe CBoero 6asuca U HaJCTPOMKH, ye-
pe3 CMeHy NOJIMTUYEeCKOM HOPMbI U yOJIMYHO-TIPAaBOBOr0 YK1aa. He BaXkHO, MeHAOTCA
JIA IPYU 3TOM €Tro LIMBUJIM3ALlMOHHbIe UJIH GOpMallMOHHbIE IPU3HAKH, IJIaBHOE, YTO pe-
IIAQI0TCA HAaKONMUBIIMECA COLMa/IbHble IPOTUBOPEYHUS, COXPAHAETCA NOJUTHUYEeCKOe eIUH-
CTBO HapoJa.

O6cy>kass MHCTUTYLLIMOHHBIN NOJX0[, He c/leAyeT NMyTaTb ero ¢ UHCTUTYLIMOHAJIb-
HO-3BOJIIOLIMOHHOM Teopuel [.HopTta, 3.®@ypyboTHa u P. PuxTtepa, A/ KOTOPbIX pa3BUTHE
$OpM 3KOHOMHUYECKOH, MOJIMTUYECKON U COLMa/JIbHOM OpraHu3alyy npejonpejeseHo ec-
TeCTBEHHO-UCTOPUYECKUM IPOLeCCOM OTMUPAHUA M BbKMBAHUSA MHCTUTYTOB 00llecTBa
u rocygapcta [13, c. 119-120; 9, c. 112-127; 11, c. 32-46]. PaunoHanbHasa TpaHchopma-
IIMs1 My6JMYHO-NPABOBBIX YKIaZ0B 00IlecTBa 00bsCHSAETCA CKOpee pa3BUTHEM O0OILecT-
BEHHOT'O CO3HAHMUS, YeM 3aKOHAMHU MOJUTIKOHOMUHU Y BJIMSHUEM HMCTOPULM3MA Ha COLU-
aJIbHO-NIOJIMTUYeCKHe aTpubyThl. Ha060poT, BciKOe oTMHpaHUe U BUJIOU3MEHEHHE COLU-
aJIbHbIX UHCTUTYTOB UHULMUPYETCA CaMUM OOILeCTBEHHbIM CO3HAHUEM, HO He CJIeNbIM
X0JIOM UCTOPUH UJIU 3KOHOMHUKOM.

Hayke MHCTUTYLIJMOHHBIM NOAXOJ NpeJjlaraeT CBOU UCTOPUKO-PALlMOHANIBHBIN Cpe3
3BOJIIOLMH rOCYAapCTBa, KOTOPBIM CXeMaTUYHO BBITJIAJUT TaK:
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(dbopMbI caMoOTIpeIeTICHHS Hapoia

Kak BUAHO, B COI|MAJIbHO-NIOJIMTUYECKOU TEMIIOPAJIbHOW CUCTEME HUCTOPUYECKHUX
dopM camoornpesiesieHHs] U CIOCOGOB caMOOpraHM3ali HapoJa MOAYC rocyjapCTBEHHO-
ctu (Hapoj-6a3uc + npejcTaBUTe/IbHAs Ha/ACTPONKa) OTOGpaXkaeT JUHAMUYHOCTb MOJIH-
THUYECKOTO O6IIeCTBa, XapaKTepPU3yeT ero BHYTPEHHIOK COLMAJIbHYI0 U BJIACTHYI Opra-
HU3anuo. Kak cnocob6 momuTH4eckoro obLIeKHUTHS OH YETKO NMPUJEPKUBAETCS BEeKTopa
Pa3BUTHUSA 0OIECTBEHHOTO CO3HAHMs], MAaCCOBBIM NMPeJCTABJEHUSIM O CBOOO/IE, pAaBEHCTBE
U CIpaBeAJIMBOCTU. B 3TOM ymopsilo4eHHOM JIBMXKEHHUH 0aJIaHC MHTEPECOB COIMAJIbHBIX
COO0OLIEeCTB COXpaHsETCs A0 TeX MOp, MOoKa 0O6ILEeCTBO MpPHUEePKUBAETCs MOJUTHYECKON
HOpMbL. OTCTyIJIEHHE OT Heé pa3pyliaeT 6aJaHC UHTEPECOB, MPOBOIUPYET POCT HepaBeH-
CTBa U M3MEHEHHE COLMAJbHON CTPYKTYpbI, OTPbIBAeT HAJCTPONKY OT 6a3uca. Ha aTou
oYBe B 00IlecTBe BO3HUKAIOT HepaspellMMble MPOTHUBOpPEYHs, MOATAJTKUBAIOLIHE €ro
K HOBOU MOJIMTUYECKON HOpPME, K HHOMY I'OCy/JapCTBEHHOMY CTPOI0. B 3TOM 6ecCKOHeUHOM
npolecce CIyCKOBbIM KPIOYKOM MHCTUTYIIMOHHOTO Mepexo/ia Bcerja CTaHOBUTCS OOHOB-
JIEHHAs U/iesl Y4eJI0BeYeCKOTO OO EeXKUTHS.

HeckoJibKO €10B 06 MHCTUTYIIUU U UHCTUTYIIMOHHOM Iepexo/ie.

W3BecTHbI podonsemeHHas, COCA08HASA, KAACCO8ASI U AUbepMAPHAS UHCTUTYLUHU.
[lepBasi BO3HUKJIA €CTECTBEHHO-UCTOPUYECKH, MOCAEAYIOIIMEe YKJIAAbl 10 MPHUPOJe pa-
[JMOHAJIbHbI U CJEYI0T UCTOPUYECKON HJjee HAapOJHOrO eJUHCTBA (CJI0XKHUBIIENHCS MOJIU-
TUYECKOU HOpME).

PoponieMeHHass MHCTUTYLUSI 0Opa3oBasiaCh KaK KOZHAMHO-NOAUMUYECKUU COH3
POJIOB U TJIEMEH, 06'beJUHUBIIUN 06w HUKOS [1, c. 58]. O6bwuHa cTasa nepBbIM MOJUTHYE-
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ckuM popMooOpa3oBaHUEM, MPHU3HABIIUM NPUPOJHOE PABEHCTBO U CBOOOAY JIIOJEei HOP-
MOM >KM3HU. BBICTpOEHHBIN €10 ApeBHUM NMyOJMYHO-NPABOBOM YKJIAJ OPraHUYHO CILIEN
B rOpOJie-TOCYyAapCTBe KOTHATHOe CaMOylpaBJieHWe U NpeJCTaBUTebHO-NOJIUTHYECKOe
PYKOBO/ZCTBO COM3HBIX TATPUAPXa/IbHBIX COBETOB.

B psvTenbHOM 60pb6e maTpUapxoB 3a MOJIHOBJIACTHE KOTHAaTHOE caMoyIpaBJieHue
OTCTYINHNJIO, OOOCTPUJIUCh COLlMa/IbHble IPOTHBOPEYHUs, a 0611eCcTBO paccaoua0ch. [loau-
TUYEeCKOM HaJICTPOMKe y/laJloch HaBA3aTh 001eCTBEHHOMY CO3HAHUIO HU/Iel0 HepageHcmesda
JIIOJiledl U Ha 3TOM MoYBe OTPaHHUYUTh CBOOOAY OOILHHUKOB, NIPUJATh HEKOTAA OJHOPOJHOMN
OOLIMHEe MepapXUYecKyl CTPYKTYpy. B M3aMeHUBIINXCA UCTOPUYECKUX YCIOBUAX CAMOCO-
XpaHeHHe NOATOJIKHYJIO NOJUTHYeCKOoe 0OLeCTBO K HOBOM MHCTUTYLMH, K pa3/e/eHUI0
HapoJia Ha 3aMKHYTble 001eCTBEHHO-QYHKIIMOHA/JbHbIEe IPYyNIbl (COC/I0BUS), NpeJCTaB-
JIsIBLIMe COG0M OGIIHOCTH JIIOJEN CO CXOJHBIM IIPOUCXOXKAEeHHeM, 06pa3oM KHU3HH, MOHH-
THUSMH U IOPUAUYECKH Olpee/IEHHBIMU NpUBUIerusamu [5, c. 157, 323; 6, c. 18]. Jlig HUx
HOPMOM MOJIUTUYECKOTO OOLIEXUTHUSA CTATU BHYMPUCOCA08HbIE NAPUMEMbl Y MEXCCOCA08-
Hoe HepaseHcmeo. CollMa/ibHasi uMepapxus onpefesisaach 6JU30CTbI0 COCJOBUM K Haj-
CTPOMKe W Kpenujachb NpaBoM. AHAJOTMYHBIMM NpPHU3HAKaMHM pasJjihyajachb MOJUTHUKO-
npaBoBas cBO60/a rpaXkJjaH B rocyZjapcTBe.

Cocs0BHasl MHCTUTYL XS XapaKTepu3oBalacb CHMOMO30M 06uje2o npasa MoHapxa
U camoynpasieHusl cocao8ull. B Hel 061IHOCTb roCcyjapCTBEHHO-OPraHM30BaHHOTO Hapo-
Jla Kpelnu/acb 3aKOHOM, a UHTepechl IpaX/JaH CXOAWJIHCh B MOJHOBJACTHOW MOHApXHM.
B cnope coobuiecTB OHa BbINOJIHSAJA QYHKIUIO BBICHIEr0 apOUTpa U CrJlakKMBaJsia COLU-
aJibHble NPOTUBOpPEYHs [0 TeX MOp, TOKA B MOJUTHUYECKOM ObITY HE BOSHUKJ/IU BHYTPUCO-
CJIOBHOE HEPABEHCTBO M MEXCOCJOBHbIe MAPUTETHI. B MONbITKe COXPAHUTH NPHUBBIYHBIU
yKJIaJ, CUJIOW MOHApXU3M TNepepoAuJica B abCcOAHMu3M, Ha KOPHIO YHUYTOXKHUB CaMo-
ylnpaBJieHHe COLMaJbHbIX OOLHOCTEN. B TOT MOMEHT HaACTpOIKa COCIOBHOI'O TOCYAapCT-
Ba OTOpBaJach OT 6a3uca, a 0611[eCTBO U3MEHUJIOCH CTPYKTYPHO.

[Ipyuiiesmas Ha CMeHY COCJI0BHOMY YKJIAJAY K/AACc08asi UHCMuUmMyyus npujepxuBa-
JJacb COGCTBEHHON HOPMBI — NO/UMUKO-3KOHOMUYECKOU camMo00CmamoyHocmu TPakKJaH.
JTa u/ies HaCTOJIbKO YBJIeKJIa 00LeCTBEHHOe CO3HaHUe, YTO JIMIIEHHAs HacleCTBEHHOI0
CTepP>XHf CoLlMa/IbHasA CTPYKTYpa [ 0BOJIbHO OBICTPO NEepeKpOoUIach 06uecmeeHHbIM mpy-
doM M 06WHOCMbI0 832/151008 COLMANbHBIX I'pyNI. B MaccoBOM CO3HaHHWM NMPOMU3BOJCTBO
U pacnpejieJieHue 00l eCTBEHHOT0 NPOAYKTa M0Jes1JI0 JJed Ha KJIacchl, 0JHAKO, B OT-
JINYMe OT COCJIOBHOM, KJIaCcCOBasi CUCTeMa JOINyCcKa/la IepeMelieHre IrpaXJadH BHYTPU CO-
IMajbHON Hepapxuu. C pasBUTHEM UJel MHAUBUAYAJbHON CBOGO/bI, paBEHCTBA U COLU-
aJIbHOW ClpaBeJJIMBOCTU CBOOOJHAsA COLMa/ibHAsA apXUTEeKTypa CTajla HacTOALUM HCTO-
pUYECKUM NPOPBIBOM M IJIaBHBIM NPUHLUIIOM KJIACCOBOM OpraHu3alMM 0OLiecTBa, A0C-
TUTLIEN paclBeTa B npedcmasumeibHo-0eMoKpamu4eckoll pecnyb.aukxe.

[IpaBsieHHe KJIacCOBBIM TOCYJapCTBOM BMEHSJIOCh BbIGOPHOMY OpraHy — nap/a-
MeHmy. [I1s1 061L1eCTBEHHOTO CO3HAHUSA OH I'Pe3UJICSl He TOJbKO HCTOYHHUKOM CIIpaBe/Jn-
BbIX IOPUJAYECKUX YCTAHOBJIEHUH, HO U IPU3HAHHOM BCEMU IJIOILAAKOM MEXKKJIaCCOBOTO
B3auMoJiecTBUA. [lapsiaMeHTapyu3M NpeBpaTU/ICA B IJIaBHBIM NPUHLMUI MOJUTUYECKOTO
OOIIEKUTHSA KJIACCOBO OPraHM30BAaHHOTO Hapoja. B BbIGOPHOM mpesACcTaBUTEILCTBE, B CHO-
COOHOCTU U3OPAHHHUKOB JJOTOBOPUTHCS O pasfesie BJAACTH, 001eCTBEHHOE CO3HAHUE BU/Ie-
JIO KJIIOY K PeLIeHUI0 KJIACCOBBIX IPOTUBOPEYUH. OTHU JOTOBOPEHHOCTH O IPaBaxX KJIaCCOB
M CaMUX I'paXKJjaH, 10 CyTH, OTpaXkaBlliMe JaJibHelllee pa3BUTHe UJlel 0 cB0OO/ie, paBeH-
CTBe U CIpaBeJJINBOCTH, NOAJNEXaNN MaTepuanusauuu (popmanusanuu) B 3akoHe. Kak
pe3ysbTaT, popMaibHOE NOJIUTHYECKOE NTPaBO YeJI0BeKa, BO3BeJJEHHOe B PaHT BceobLen
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UJ1e0JIOTUYECKON J0TMbI, pallMOHA/JIBHO MOJABUTaJ0 OOLIECTBO K MOJHUTHYECKOMY Npej-
CTaBUTEJIbCTBY 60Jiee BBICOKOTO, 4YeM Hac/le[ICTBEHHAsA MOHAPXUs YPOBHS.

Co BpeMeHeM, anpo6UpPOBAaB MeXaHU3Mbl HMIEPAaTUBHOIO U CBOOOJAHOr0 MaH/a-
TOB NOJIMTUYECKOTO NpeCTaBUTENbCTBA, 00LeCTBEHHOE CO3HAHMWe ONbITHO MO3HAJIO Je-
beKThI KJIaCCOBOTO yNpaBJieHUs. B No/IMTUYeCcKOM »KU3HHU NPeICTaBUTENbCTBO OYKBaJIbHO
BBITANThIBAJIO JIIOOble POCTKM HapOAHOI'0 CaMOYyIpaBJieHUs, IepepoUa0Ch B MOJHOBJIA-
CTHYI0 Cy6CTaHLMIO (paBsAILyo 6I0pOKpaTHIO), B MOLIHbIM reHepaTop COLMaJbHOTrO He-
paBeHcTBa. CO BpeMeHeM 3TO NpPUBEJIO K OTPbIBY OHOPOKpAaTUYECKHM OpraHU30BaHHOMU
Ha/ICTPOMKH OT OCTaJIbHOTO O6IeCcTBa, yTPAaTHUBLIETO C Pa3BUTUEM OBLJIYI0 KJIACCOBYIO
CTPYKTYpY.

Kak Bugum, popmManimoHHas JTOTMKAa HEM30EKHOTO pa3JioXKeHUs1 KJIacCOBOTO 001ile-
CTBa U roCyJapcTBa NpeJBeliaeT KOPpeHHble NlepeMeHbl, CBs3aHHble C PEeBOJIIOLIMOHHBIM
pelleHHeM HAKOMMBIUMXCA COLMAJIBHBIX NMPOTUBOpPeYUH. LIMBUIN3alMOHHBIA B3IJIA[, Ha
MeTaMop$03bl COBPEMEHHOI'0 001leCTBa TaKXKe yKa3blBalOT HA HEOTBPAaTUMOCTb U3MeHe-
HUU B €ro KyJIbTYpPHO-UCTOPHUYECKOM THIle OBbITHUA (B X03MCTBEHHOM YKJaJie, B NpaBe
Y B HayKe, U JjlaXke B UCKycCcTBe). Tak OblI0 Bcerja, a NoToMy JajbHelllee CyllecCTBOBaHHUE
KallUTaJIUCTUYECKON GOpMaLuy U 3peJibIX [IMBUIN3aL U HAlllero BpeMeH! 10/, BOIPOCOM.
YTo oxuJaeT MOJUTHUYECKOe COo061ecTBO? ITOT BONPOC CTaBUT LMBUJIMW3ALMOHHO-
dbopMaMOHHOe MUPOBO33peHHUE B TYNIUK. MyJIbTUKYJIbTYPHOCTb U U/I€0JIOTUYECKUU KpaX
bopMaLlMOHHOM CHCTEMBI IlepeBeJI ero B pa3psa/, Hepa3pelluMbIX.

Mexay TeM MHCTUTYLHMOHHBIM NOJX0J BHATHO pellaeT Npo6seMy Hay4HOIo Mpo-
THO3MPOBAHUsA B 3TOU 06s1acTU. [lonuTH4eckoe 06IECTBO COXPAHUT NPUBBIYHYIO CXEMY
rocy/lapCTBEHHOCTH «6a3UC-HaACTPOMKa», ero NpoTUBOPEeYMsl pa3peliaTcs B HOBOU MOJIN-
TUYeCKOU HOpMe. BO3HUKHET siu6epmapHbsliii yO6JIUIHO-IPABOBOM YKJIA/.

CyTh pa3BuBallerocsl ykjaja yBs3aHa C 3aKOHOMepPHBbIM IOsIBJIEHUEM .1ubep-
mapHozao coobujecmsa (061ecTBa CBOGOJHBIX U PABHbIX B NOJIUTUYECKHUX BO3MOXHOCTAX
WHJWUBUJ0B). ITO COOOIECTBO NPUHIUNHAIBHO OTJIMYAEeTCA OT KJAcCOBOTO MpeAllecT-
BEHHHUKA.

Hy>HO 4ecTHO NpHU3HATh: COBpeMEHHOE 06LIeCTBO yTPATU/IO KJAACCOBYIO CTPYKTY-
py. CeroiHs1 HU OOLeCTBEHHOE, HU MHJAUBHU/lya/lbHOE CO3HAaHHWE He pasjuyaeT rpakJaH
pa3BUTBIX FOCYAAPCTB M0 TPAAULMOHHOMN KJIAcCOBOM ceTke. B 4yucTOM Buje HeT HU Oyp-
’Kya, HA BO3IJIaBJIEHHOTO MpOoJieTapuaToOM paboyero KJjacca, HU TPaJULIMOHHOTO KPeCThb-
SIHCTBA C HaTypaJIbHbIM YKJ1aJ0M. [IpekHHe CYyIHOCTH KJIaCCOBOTO 06IecTBa pacTBOPU-
JIUCh ApPYT B Jipyre. [IoNbITKM HAyKHX BOCKPECHUThb UX B OOHOBJIEHHOM BH/Jle HU K YeMY TeO-
peTUYecKd NpaBonoAo6HOMYy He npuBesd. Haob6opoT, Ha poHe ycTapeBIIMX KJIACCOBbIX
TeopUuil B 06LIeCTBEHHOM CO3HAaHWM B0306J1aia/IM TPOTHUBOIOJIOKHbIE TEHAEHLUH. Y 006-
IIeCTBa UcC4e3/1a cama NompebHOCMb 8 KAAcco80M desieHUU, a B OTIOJITHEHHEe K YKOPEHUB-
lIeMycsl B MaCCOBOM CO3HAaHWUM paBeHCTBY GOpPMaJbHbIX NMOJUTHYECKUX NPaB BO3HUKJIA
TAra K paseHcmay 8o3moxcHocmell Bcex yofel ([Ipeambyia Jleksapanyu o npaBe Ha pas-
BUTHE, ['eHepanbHas Accambiies OOH 04.12.1986 roaa). Takoro noJauTUyeckoe coobi1e-
CTBO elllé He 3HaJI0, YTO BIOJIHE O6'bICHUMO: peabHbIM Mbl BOCIPUHUMAaeM JIMLIb, YTO Mbl
caMu U co3/iaéMm. [IoToMy BOUHCTBEHHbIN MOJUTUYECKUU JIMOepasin3M, CpaKaBIIMKCA MO-
ciefHee cToJleTHe 3a GOpMasibHOE PaBEHCTBO U30HUpaTe/IbHBIX NIPaB, TeNepb IBHO He Ji0-
TATUBAET 10 COBPEMEHHOI0 H/iea/la — PaBeHCTBA NOJUTHYECKUX BO3MOXKHOCTEHN IPaXKaH.
[lnmaHka UX ydacTUs B ynpaBJIeHUM [leJlaMU roCyZapCTBa MOBBICMJIACh HACTOJIBKO, YTO
dopMasbHOE paBO 0GBEKTUBHO TpebyeT Mepexoia B peasbHYI BO3MOXXHOCTb, CJIOBOM
TOTO0, 4Yero NnpejiCcTaBUTeJbHOE NIpaBJeHHe KIaCCOBOM UHCTUTYLUU He JONyCKaeT B NPUH-
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nurne. /[y o611eCTBEHHOI0 CO3HAHUS NapJ/iaMeHTapr3M (M0JIHOBJIACTHOE NpeJCTaBUTEb-
CTBO) M3XWJ Cebsl, NpeBpaTU/ICA B CAepXKUBAIOLUIMA NOJUTHYECKOe pasBUTHe (PaKTop.
JlasibHeliasi 9BOJIIOLUS HApPOJOBJIACTHS, €ro JABMXKEHHE OT NpeJCTAaBUTENbHBIX $OpM
K HenocpeJcTBeHHbIM [17] 3actonmopuiock. IlpeacraBuTesbHas JeMOKpaTHs Bollla B
KOHQJUIMKT C JUa/leKTUYeCKH Npeobpa’keHHbIM 001LleCTBEHHbIM CO3HaHHWEM, Iperpajua
NyTb HOBbIM popMaTaM yesJ0BeYeCKOM KOMMYHHUKAIUH.

B fonosiHeHMe K CKa3aHHOMY, c/leJlyeT IOMHUTb, YTO C pa3Jio’KeHUueM KJ1acCOBOU
MHCTUTYIIMHU, C IepeX0/j0M 06LIeCcCTBa OT KOJIJIEKTUBHBIX GOPMATOB K MHAUBUAYATbHO-
My caMoOIlpe/ieJIeHUI0 IpakJaH, Mpob6jeMa COLMasbHON cTpaTUPUKALUU HUKYyJA He
ucdessa. OHa JMIIb Nepellsa HA HOBbIM ypoBeHb. be3arpaHWyHbINd aBTOPUTET NpaB ye-
JIOBEKA HACTOJIbKO 0CJabU/I KOJIJIEKTUBHOE HAavaJlo, YTO HU COCJIOBUE, HU KJIACC YKe He
onpejiessIl0T ero MCTUHHOTO COL{MaJIbHOTrO cTaTyca. MHAUMBU/ caM, cOGCTBEHHOM BoJied
caMooInpegessieTcsl B 00llecTBe, NIPUMbIKasds B KOHKPETHOM BOIIPOCe K OOJIbIIMHCTBY
WJIM MEHBIIMHCTBY COTpakJaH, MPUYEM JieslaeT CBOUM BbIOOP He MMOJ, BJIUSHHEM Kpyra
JIUI] CXOKer0 COLMAJIbHOIO MOJIOKEeHHUS, @ B CUJY JIMUHBIX UHTepIpeTalui NpU3HAaHHbIX
06LIeCTBEHHBIM CO3HAHHWEM MPAaBOBBIX YCTAHOBOK, BCEOOIIUX LEHHOCTEMN, 3aKpeniéH-
HbIX 3aKOHOM.

Ha 3TOM 0CHOBaHMH MOXHO yTBepXkJaTh, YTO MHCTUTYLIMOHHBIN Nlepexo] K Jnbep-
TapHOMY YKJIaJly CONPOBOXK/AAETCs MOSIBJIEHUEM HOBOM MOJUTHYECKON HOPMBI — coynpas-
JleHusl pasHblx no 3akoHy. Ha ¢oHe mpexxHUX MHCTUTYLMH, COCTOSBIIMXCS B NpaBJeHUU
AYYWUX N0 poxcdeHulo (apUCTOKPATHHU) U JAy4WUX no npuobpemeHuro (BbIGOPHOW 610pO-
KpaTHH), 8ceobujee coynpasieHue 2paxcoaH NpeCcTaBseTcsl peBoMIOIMOHHON uieel. C eé
MOMOLIbIO0 06LIeCTBEHHOE CO3HAHMeE JJOCTUTJIO PaHee He3HAKOMbIX IpeJiCTaBJeHUH 0 CBO-
60/1e, paBEHCTBE U CIIPaBeJJINBOCTH, B COBMECTHOM OOLIEKUTHUH HApOa NEePEKII0YUI0CH
C BO3BBILIEHUS JY4WUX HA COCYLIeCTBOBaHUE pasHblX. IMeHHO 1Mo 3TOW NpuYMHe 2padc-
daHckoe coynpas/ieHue, m.e. peuleHue HapodoM cO6CMEeHHbIX Haubo.iee 8aiCHbIX dea Yepe3
paszsumvule uHcMumMymul HenocpedcmeeHHoll demokpamuu (pegpepeHdyM, cxodbl U m.n.) o-
/nell obwecmeeHHO20 60/1bWUHCMBA, CeTOJHA NpeBpalllaeTcs B OCO3HAHHYI Heo6xodu-
MOCMb YeJIOBEYECKOTO OOLIeXUTUS. B 3TOM AMCNO3ULIMK BbIOOPHOW HAJCTPOMKE OTBO-
JIUTCSl POJIb UCIIOJIHUTEJS BOJIM 6a3uca, a HAKONMUBLIMECS MeX/Ay HUMHA NPOTHUBOPEYHS
paspelalTcsa B HOBOM NyOJIMYHO-IIPAaBOBOM yKJIaJe.

MoXKHO CKa3aTb, YTO Mbl HAXOJMUMCsI B TOM UCTOPUYECKON TOUKE, KOrJja B 061 EeCT-
BEHHOM CO3HAaHWMU TOCY[apCTBO-CyGCTAHLMA OTCTYINAeT IepeJ, rocyfapCTBOM-00ILeXH-
THEeM, KOTZla OJIHOBJIACTHAsl HaJCTPOWKa NnepefaéT npaBseHUe 6a3ucy, a ujes HapoAo-
BJIACTHS, TEepeXKUBILAs MpeJCTaBUTENbHOE ObITHE B MOHApXHM3Me U NapjaMeHTapU3Me,
palMOHa/IbHO JBUWXKETCA K HapodHomy demokpamu3my. Bce 3Ty mpoueccbl 06’beKTUBHO
BeyT K O4YyepeJHOMy HUCTOpPUYECKOMY (GOpPMOOOpa30BaHUIO IOCyJapCcTBa — K HAPOOHO-
deMokpamuyeckoll pecnyb.uke C TpaXKJaHCKUM COyIpaBJIeHHUEM.

O6wue meopemu4eckue 0CHO8AHUS UHCMUMYYUOHHO20 nodxoda. Popmar cra-
TbU 06BEKTUBHO He BMeIAeT BCeX JleTajlell HUHCTUTYLMOHHOM TpaZlaliii UCTOPUM YeJio-
BeyeCTBa, a IOTOMY HarJIsiAHO NMpe/cTaB/seMbli €10 UCCle/loBaTelbCKUI cpe3 HyXKJaeTcs
B JIOTIOJIHUTEJIbHBIX NMOsiIcCHEHUAX. [lo 6oJiblllel YacTH OHU KAacCalTCs CaMUX OHTOJIOTHYe-
CKUX, THOCEOJIOTUYECKHUX U METOJI0JIOTUYECKUX OCHOBAHUW MHCTUTYLMOHHOIO MOJXO0/a,
CO3/JAI0LMX COLMOLIEHTPUYHYIO KapTHHY YeJ0Be4eCcKoro yHuBepcymMa.

1. Ucnosib3ysl MO3HABATENbHYI0 KOHCTPYKIUIO «yYeHHUe — TeOpUs — J0TrMa», mpe/-
noJiaralolyto rnocjue/joBatesbHoe oboraijeHue ¢opM HaydyHoro 3HaHUA (0T ¢usocodpckoit
UJied K pa3BepHYTON TEOPUHU U [0TMe) O TAKUX CYLHOCTAX COLIMAJbHOIO MUPA, KaK rocy-
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JlapCTBO U MOJHUTHUYECKOE 0011ecTBO (HApoA), MUHCTUTYIIMOHHbBIN MOJAX0J, N0oJBepraeT Co-
MHEHUIO TJIaBHbIM LMBUJIM3ALMOHHO-GOPMALMOHHBIA JOrMaT - TOCyAapCTBO-CyOCTaH-
LJMI0 C ero HeMCHpaBUMbIM HCTOPULU3MOM. PanjMoHain3M yesi0BedyecKoro ObITHSA, MPO-
CJIEXKUBAIOILMICA B 3aKOHAx COLMAJIbHOW [AUAJeKTUKH, He TOJIbKO CHUMaeT Ipob6seMy
IPOTHUBOCTOSIHUSA UJeasn3Ma U MaTepyasu3Ma B IOHUMaHUU 0061 eCTBEHHBIX NPOLECCOB,
HO U BBISIBJISIET JleMCTBUTE/IbHble OTHOLUIEHUS MeXJAy O0O0IeCTBOM M rocyAapcTBoM. UH-
CTUTYLMOHHBIMA TOAXOJ, NpeACTaB/sfAeT UX NPOHUKAKIIUMMU APYT B Jpyra CYLHOCTAMH
OJIHOT0 NOpsIZiKa C OOLMMHU OHTOJIOTUYECKUMHU IPAHSAMH.

Tak B yueHUHU HaAPOJ, BBITJSAAUT COYUA/IbHOU 06WHOCMbIO, npebbisailoujell 8 u3gecm-
HoU paze noaumuyeckozo passumus. B TeOpuu oH CTAaHOBUTCH 20CydapCmEeHHO-0p2aHU-
308AHHbIM 2pAHCOAHCKUM COOOWECMBOM, pewaruM KoA/l1eKmueHble de1a onpedeseHHbIM
ny6AUYHO-NPA8o8bIM CNOCO60M, a B JOTMe NpeJiCTaBJeH 2paxdaHamMu KOHKPemHo20 20Cy-
dapcmea, cozdaroujumu obweti 8oetl ny6.1U4HO-Npasoesoll ykaao.

TeM caMbIM Hay4YHOMY CO3HAHMIO YAAETCA OCBOOOJAUTHCA OT MEXaHUYECKOTO MTOHU-
MaHUA CYLIHOCTHA HAapoJa KaK COBOKYNHOCMU IPaX/JjJaH U BO3BECTH eTr0 B KATErOpHIO NOJIU-
TUYECKON 06WHOCMU C KOJIJIEKTUBHBIM CO3HaHHWEM, Pa3BUTBIM /10 CO3HAHUSA 00ILeCTBEH-
HOro. JTO CO3HaHUe IOMOraeT HapoAy HPOTUBOCTOATb KaHTHUAHCKOMY TOCYyJapCTBY-
CcyO6CTaHLUM (He3aBHCHMOW OT Hapo/Ja CUJie), OpUeHTUPYeT HayKy Ha COBEPIIEHHO UHble
MHPOBO33peHYeCKHe rOpU30HTHI. TaM eocydapcmeo npeBpaliaeTcs He 60jiee 4eM B BbIC-
1wy ¢popMy NOJUTUIECKOI0 OBITUS HAapO/a, My6JIMYHO-IPAaBOBOE €JMHCTBO KOTOPOTO OT-
JIN4aeT ero OT BCeX UHBIX GOPM COLlMaJIbHOW KOMMYHHUKALMH.

2. CoumanibHasd JuajeKTUKa NpejonpejenseT cOyuoyeHmpu3m 4ejl0Be4ecKoro o6-
IeKUTHA, TpeBpallaeT 06wjecmeo B CUCTEMOOOPA3yIOILy0 MUPOBO33pPEHYECKYI0 KaTero-
puio. B 3TOM MUpe HU BHeIIHAA CUJIa FOCY[apCTBa-CyOCTaHIIMU B e€ HeJocAraeMou njee
WM B BbICOKOPOJHOW MaTepUH COJIMKaeT JIIoJel, HO UX gceobwas 8o.5. UMeHHO coyu-
a/1bHO-80/1€805 OPUEHMAYUs HAYKU BBICTABJAET NPOTUB CTATOLEHTPUYHON AUATEKTUKH
O60pbOBI cOYyUOYEeHMpU4HYI0 JUua1eKMuUKy eOuHCcmeda, U36aBJeHHYI0 OT MeXaHU4eCKoro Ie-
peHoca eCTeCTBeHHBIX 3aKOHOB B 4YeJI0BeYeCKyl cpefy. B conuaibHOM MUpe eIUHCTBO
¥ 60pb06a NPOTHBOIOJIO)KHOCTEN TPAaHCPOPMUPYETCS B 3aKOH CaMOCOXPaHEHUs 0O1IEeCTBa,
nepexo/i KOJMYeCTBEHHbIX M3MEeHEeHUU B KayeCTBeHHble KOHKPETU3UpyeTCs 3aKOHOM
CMeHBI CyLIHOCTeW U $OPM YesloBeYeCKOM KOMMYHHUKAILUK, a OTPULI@HUe OTPULLAHUSA NIPO-
SIBJISIETCS B 3aKOHE CMeHbI cnocoba My6JIMYHOr0 ynpaBJyeHus. B utore, obijasa auaneKkTu-
Ka CTAHOBUTCH JMaJIeKTUKOM COLMa/IbHON (paljMOHa/lIbHOM), IOTUYHO 00'bICHAWIEH, KaK
IIOCTOSIHHO MeHAILIeMycs YyeJIoBeYeCKOMY COOOILeCTBY YAAETCs BUAOU3MEHSATb OJUTH-
YyeCKUU yHUBepcyM. /Ii1 UHCTUTYLIMOHHOI'O0 NOJX0/Ja 3Ta AUaleKTUKa CTOJIb e eCTeCT-
BEHHA, CKOJIbKO ¥ Pa3yMHa, a I0OTOMY HbIHe aKTUBHO HU3y4daeTcs ¢puocodpreil B KOHTEKCTe
paccyf04HbIX TpaHcOpMaLUMi YesoBedecKoro MbiuuieHus [2, c. 106-116; 3, c. 82-93].
Ob1iecTBeHHOE CO3HAHMe, OllepUpyloliiee paljMOHaJIbHON JUa/JeKTUKONW B IpeobparkeHun
JleICTBUTENIBHOCTH, — BOT UCTMHHBIA MCTOYHUK 3BOJIIOLUMU 0OILecTBa, NepBONpPHUYMHA
pPa3BUTHUA TOCYyAAPCTBEHHOCTH.

3. O61ecTBeHHOEe CO3HAHME U €ro IJIaBHas CUJa — 8ceobujast 80451 — O1opa COLUO-
LIEeHTPUYHOI'0 MHMpa, NpUAALasd CBOMKOHTEKCT OTHOILIEHUAM 06LiecTBa U rocyZapcTBa,
MaTepUaJU30BaHHbBIM B IyOJIMYHO-NIPABOBBIX YKJIaAaX.

B oTsinune oT monosuTHYecKUX GOpPM eMHCTBaA JI0Jel (ceMbH, poJia, MJIEMEHH),
Hapo/, CylllecTByeT 6J1arogaps gceobujeti gose [19, c. 37] - 06 beKTUBUPOBAHHOMY B MOJIU-
TUYECKOH HOpMe payuoHA/IbHOMY MHEHUI0 BCeX COLUAJIbHBIX CyObeKTOB, MEHSIOLIeMY
JIeMCTBUTENIbHOCTh. JTa BOJISI CO3AETCS OOLUIUMU MHTepecaMu Jiofdeh [20, c. 6-7] u 3a-
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KpeInJisieTcsl NO3UTUBHBIM NpaBoM. Kak npouseedenue pasyma [16, c. 99] oHa peanusyeTtcs
B IIPaKTHKe Yyepe3 BOJII0 KOHCEHCYa/1bH020 60/1bWUHCMBA, 06'beJUHAIOLLEr0 aKCUOJI0TH-
yeckue 00uHOCTU. CTaso ObITh, BOJIS OOLECTBEHHOTO OOJIBIIMHCTBA U €CTh YHUBEP-
CaJIbHbIM B NPAaKTHKe MHCTPYMEHT MacCOBOTO CO3HAHUA, AJi KOTOPOTO MHCTUTYLMOH-
HbIM Ilepexo/i NMpeJCTaBAAeTCd HEOTbeMJIEMbIM 3JIEMEHTOM 3BOJIIOLIMOHHOIO Pa3BUTHA
rocyaapcTtBa (bopMbl) U ero cojepxkaHus (MOJUTUYECKOTO 0b1lecTBa). B aToM Bocxox-
JleHUH T0CJIe/l0BaTebHOCTb Ny6JIUYHO-NIPABOBBIX YKJIAJ0B NPUAAET JIOTUUECKYI0 CTPOM-
HOCTb UCTOPUHU Yesl0Be4YeCcTBa MOJ00HO U3BECTHBIM LIUBUJIU3ALLMOHHBIM U GOpPMALMOH-
HbIM rpaJjaliusM.

4, ObuerncTopuyeckoe npejHa3HaueHWe WHCTUTYLHOHHOTO MeXaHU3M CHATHSA CO-
[IMaJIbHBIX IPOTUBOPEYHNU pACKpPbIBAETCH B PALlMOHAJIBHOCTU camoonpedeseHusi U camo-
Op2aHU3ayuu HapOJa, ero CIOCOOHOCTH CO3/aBaTh U U3MEHATb CBOE roCy[apCTBO yepes
TpaHcdOpMaLMIO 0611eCTBEHHOTO CO3HAHUS.

CamoonpedeseHue Hapoja NPUBOJLUT K IMOSBJEHUIO palMOHAJbHBIX OpPM COLH-
aJIbHOM KOMMYHHUKALMM CO CBOUM IOJIMTUKO-IPABOBbIM MEHTAJUTETOM (KOJIJIEKTHBHBIM
MBbILJIEHHEM B BONpOCax OOLeCTBEHHOr0 yIpaBJleHUs), B KOTOPBIX YCTaHaBJIeHbl TPaHU-
bl JOMYCTUMOIO NMOBeJeHUs JJis BceX CyobeKToB. Cpefid Takux popM HauboJiee U3BECT-
HBI COC/108US1, KAACCbL Y 1lubepmapHoe coobujecmso.

Camoopzanuzayusa Hapoda - KOJIJIEKTUBHOe NIpU3HAaHUe CII0COO0B U CPeJiCTB pelle-
HUA 00ILUX JieJl, YK/IaJbIBAIOIIMXCS B KaHBY OJMTUYECKOW HOPMBI. Llesib caMmoopranusa-
UM - OOLIeCTBEHHbIN NOpsi0OK KaK BOIJIOLEHHOE B MPAaKTHKe MHEHUE OOJIbIIMHCTBA
0 coLlMaJIbHOM cBOGOJe M crnpaBeuBOCTH. COCO6bl caMOOpPraHU3aluy Npe/CTaBJIEHbI
XPOHOJIOTUYECKUM PSAAOM: MOHAPXU3MOM, NAPAAMEHMAPUIMOM W AUGEPMAPHBbIM HAPOO-
HbIM deMoKpamu3moM. B 3TOM nocief0BaTeJIbHOCTH YETKO NPOCIEXKMUBAETCSA Nepexos, OT
npaBJieHUs c80600H020 noaumu4ecko2o npedcmasumeabcmad (eAUHOJIUIHOTO U BbIOOD-
HOTO) K COBPeMeHHOU ¢popMe HapOJHOr0 cCaMOyNpaBJeHUs — 2paxdaHCKOMy coynpas.ie-
HuK (BceoOlel JIeTHTUMAaLMY IpaXkiaHaMy OCHOBHBIX 3aKOHOTBOPYECKHUX U yIIpaBJeHYe-
CKHX pellleHUH B rocyZapcTBe).

TakuM 06pa3oM, UHCTUTYLUOHHBIA MUPOBO33pPEHYECKUN PaAKypC, OMUparOLIUACs
Ha CUCTEMY COOCTBEHHBIX TeOpeTHUYeCKUX OCHOBAHMM, MPUBEJEHHBIX BbIlIE, CIOCOOEH
NPUOTKPBITh JIJIS1 JOKTPUHAJbHOTO CO3HAHUSA GJIMXKAWIIYI0 HCTOPUUYECKYIO [TePCIIeKTUBY,
IOMOYb HaM MOHATb, KaKasd UHCTUTYLUSA UJET Ha CMeHY KJIaCCOBOMY OOIIeCTBY U roCy-
JlApCTBY.

B cxxaToM BUZe cyTh pa3BUBaloleics JMbepTapHOH HUHCTUTYLIMM TaKOBa.

CoBpeMeHHOW HOPMOW MOJIUTHUYECKOTO OOILEXKUTHS HapoJa CTAaHOBUTCS MpaBJie-
HUe pasHblX No 3akoHy. UHBIMH C/10BaMH, B 06111eCTBEHHOM CO3HAHUU 3peeT MbIC/Ib O BCe-
0011 eM rpaXkJaHCKOM COyIpaBJIeHUH, IOCTPOEHUU Ha ero 0CHOBe HOBOM roCyZlapCTBEHHO-
CTH, B KOTOPOM NMy6GJMYHO-NIPAaBOBON NOPALOK HalJET ONOpy BO BCeOOIleM y4yacTHH rpa-
’KJaH B yIIpaBJeHUH 06lleCTBEHHbIMU JeslaMU. JInbepTapHoe co0611eCTBO NpeBpallaeTcs
B CUJIy C COOCTBEHHOU BOJIeM, OrpaHUYMBAIOLIEN MPOU3BOJ MOJUTUYECKOW HAACTPOMKHU.
B TakoM Mojyce rocyZapCTBEHHOCTH OGbEKTUBHO pa3pellaTcsl NPOTHBOpPEYMs, HAKOII-
JIEHHbI€ KJIACCOBOM MHCTUTYLIUEHN.

HoBblil my6JM4YHO-NIPaBOBOM yKJjaJ GOPMUPYETCS HA BOCTPEOOBAHHBIX 0OIECT-
BEHHBbIM CO3HaHHWEM NPUHLUNAX NPAMOU NOAUMUYECKOU KOMMYHUKQYUU TPaXkAaH, UX He-
nocpedcmeeHHo020 yvyacmusi B NMy6JUYHOM ynpaBieHUH. KoppecnoHAUPYOIUN JaHHBIM
YCTAaHOBKaM IPaBONOPAAOK BIIOJIHE COOTBETCTBYeT MOJUTHYECKUM HMHTepecaM rocyzap-
CTBEHHO OPraHMW30BaHHOI'O HApOJa, ero CTpeMJIEHUIO IOpUANYECKU 3aKpeNUThb 3a CO60H
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npaso secumumayuu v dekpemusHoe npaso, T.e. IPaBo NMyOGJIUYHO ymeepxrcdams U nocma-
Ho8/15iMb. B 06HOBJIEHHOW MOJIMTUKO-IIPAaBOBOM KOHQUIYpalMK HApOJHOEe caMoyIpaBJie-
HUe OOPEeTET MOJIHOBJIACTHBIA XapaKTep, YKPENUTCs UHAWBUAYAJTbHAsA CBOOOAA, a Crpa-
BeJIJINBOCTh BO3bIMEET BCeOOUIMIM 3HaMeHaTeJsib. MHEHUE U BOJISI KaXKJOro rpakJjaHuHa
NoJly4yaT peaJibHbIM NOJMTHYECKUH Bec B 0011el BoJie HapoJa. Bpems nmokaxet, cOyaeTcs
JIU 3TOT MOJIUTUYECKHUU MPOTHO3.

B 3ak/1104eHuu cTOUT OTMETUTD, YTO OCHOBHBIM JJOCTOMHCTBOM UHCTHUTYLIMUOHHOTO
NO/AX0/Ja, CO3/JaBaeMON MM MUPOBO33PEHUYECKOU CHUCTEMbI, SIBJSETCS €ro TeOpeTHKO-
NpaKTHUYecKas 3Ha4YuMocThb. OH He TOJIbKO o6oraliaeT COBpeMeHHOe HaydyHOe ITOHUMaHue
HapOJHOT0 CyBepeHUTeTa (BCsKas BJACTb ucxodum OT Hapo/a), HO U JOMOJIHSET ero mno-
JIOXKEHHEM O TOM, UTO BCsIKasi BJIACTb NPUHAD1ex#cUm HapoLy, UM HenocpedcmeeHHO ocyuje-
cmesasiemcsi. TeM caMbIM B UHCTUTYLJHUOHHO KOHTEKCTE KOHCTUTYLMOHHBIA MPUHLUI y4-
pexJieHUs U U3MeHeHHs rocyZjapCcTBa HapoioM ob6peTaeT ellé 6oJiee r1y60Koe 3HaUYEeHUE,
OpPUEHTHUPYET MNPAKTHUKY K IIHUPOKOMY HCHOJb30BAaHHIO (GOPM NPSMON MOJUTHYECKOH
KOMMYHHKaIIMU TPaXkJiaH B pa3pellieHUH NPOTUBOPEUYUN MeXAY GI0pOKpaTUYECKUM MpeJ-
CTAaBUTEJIbCTBOM U YTPATHUBIIMUM KJIACCOBYIO OPUEHTAIUI0 0OIIECTBOM.
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INSTITUTIONAL APPROACH TO UNDERSTANDING THE STATE

Annotation. The article discusses civilizational, formational and institu-
tional approaches to understanding the state, their role in resolving social contra-
dictions, compares static-centric and sociocentric worldviews, clarifies the reasons
for the evolution of public law structures of political society. Research problems are
solved by the methods of social dialectics, rationalism and comparative theoretical
analysis.

Key words: people, state, institutional approach, social dialectics, public le-
gal structure, self-determination, self-organization.

Introduction. The state, its essence and role in the social world is a hot topic of
scientific discussions of all times. Today, too, it is traditionally perceived either as a sub-
stance that has full power over people, or as a self-developing political community, subor-
dinate to dialectics and rationality. However, no matter how the state itself appears, its
connection with the public consciousness is indisputable. Considering that each historical
reality has its own social consciousness and essence, science has to constantly correlate
the general worldview picture with the real relations between the state, society and man.
Not only reality itself, but also our future depends on how true the models of political
community proposed by modern theory turn out to be. The main thing is not to forget
that excessive scientific conservatism has always cost mankind lost generations, while
the rational doctrine accepted by the public consciousness has always become an effec-
tive tool for the development of mankind. Ideally, society needs to know what kind of
statehood it should strive for, how to solve social contradictions with its help, to turn his-
torical ideas into reality.

So, in the transformation of reality, science must not only find ways to improve indi-
vidual political institutions, but also design the very image of the state system. The request
for a renewed statehood should not correspond to another theorized utopia, akin to a wel-
fare state or a political union of the working classes, an objective scientific system of know-
ledge is needed that is suitable for application in the current conditions.

Everyone understands that the rational potential of monarchical and class doctrines
has been exhausted. For the present and the future, outdated patterns are unsuitable. It is
possible to solve the problem of the instability of the modern political society only by
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changing the ideas about the state, getting rid of the dominance of civilizational and forma-
tional dogmas. It must be understood that this worldview revision will affect many higher
social entities associated with the state, especially such as freedom, equality and justice.
They still form the "cornerstones” in any philosophical and theoretical construction of hu-
man society; they hide the roots of social unity and the purpose of the state.

Thus, the historically promising form of the state, designed to relieve tension in
modern society, is associated with the renewal of the philosophical and theoretical
worldview, which is necessary for the public consciousness to fulfill an obvious historical
mission: the construction of a new state, free from previously insoluble contradictions.

Moving towards this goal, we will have to start by clarifying the worldview ap-
proach to understanding the state.

The state is a subject of dispute of scientific approaches. This fact is monumental.
However, although modern science traditionally presents the state in a civilizational-
formational context, it nevertheless again asked itself the main question of philosophy - the
clarification of the relationship between consciousness and matter, although, contrary to
expectations, the declared initiative did not bring her satisfaction. Suddenly it turned out
that the methodological axiom of the twentieth century. is no longer able to offer modern
society the necessary solutions. The civilizational-formational kaleidoscope persistently
reproduces the familiar pictures of political liberalism and parliamentarism, the rule of law
and social state, the state-substance and the civil society opposing it. In a word, there is
nothing new capable of leading society out of a deep crisis. It is clear that the reason for
such an obvious theoretical "deja vu" lies in the outdated worldview grid. The cognitive ho-
rizons of science are limited by outdated cliches that distort the modern understanding of
not only the essence of the state, but also its role in resolving social contradictions.

There is nothing surprising in this, all because the civilizational-formational
worldview was not engaged in resolving contradictions, but remained exclusively in a con-
templative worldview, concentrated on the struggle between the state and society in spe-
cific historical conditions. Historicism, as a process of cyclical development of society that
is not subject to consciousness, has permeated the essence of most civilizational-
formational theories. The rationale for this conclusion is as follows.

The civilizational approach exposes the state as an individual form of human culture,
which, together with peoples and languages, economic structures, law, science and art [21,
p. 37] forms a single cultural and historical type of being. Its unit of measurement is civili-
zation, a historical reality where freedom and equality belong to the people and are pro-
tected by the state [8, p. 267]. In its most general form, the concept of "civilization" is de-
fined as a socio-cultural system that includes both the socio-economic conditions of the life
of society, and its ethnic, religious foundations, the degree of harmonization of man and na-
ture, as well as the level of economic, political, social and spiritual freedom of the individu-
al. Civilization, its values affect not only the social, but also the state organization of socie-
ty” [10, p. 150].

Note that the authoritative civilizational view shares the existence of society and the
state, does not draw clear theoretical differences between them. Most authors consciously
evade this problem by avoiding deep generalizations. Hence, there are so many civiliza-
tional typologies with unclear philosophical concepts and an almost complete absence of
verified definitions. It can be said that civilizational perception is metaphysically con-
strained, since it represents the state as a vague manifestation of culture, the essence of
which is revealed exclusively in “historical idealism” [4, p. 4]. It is not clear how the state
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generally manages to bring freedom and equality to society. On the other hand, the state
and society themselves are clearly presented as two obviously opposing cultural forms.

This tradition has long roots. So N.Ya.Danilevsky considered the state and the
people to be transient phenomena of civilization with ethnographic and political features
[8, p. 45-50], and A. Toynbee argued that society is created by cultural forms and covered
by the state, not identified with the people [18, p. 39-40].

The conclusion is quite logical: the civilizational approach perceives the state as
a cultural shaping, exalted above the people. The contradictions between them are resolved
by struggle. The struggle of estates, classes and individuals for the social hierarchy, for
rights and freedoms is an element of culture, the natural state of political society, the result
of social contradictions that can be eliminated only with the disappearance of civilization
itself. In this confrontation, the state actively participates in the war of "all against all", act-
ing as a Leviathan with an idealistic soul and real power over society [7, p. 6]. So it was and
will be. It is necessary to understand that the civilizational worldview is committed to the
old attitudes, which means that social contradictions for it remain a certain reality that
does not change the universe.

The formational approach turned out to be theoretically specific. Declaring the state
as organized violence (“machine for suppression” [12, p. 176]), K. Marx linked its essence
with the socio-economic formation - a new historical unit that characterizes the develop-
ment of political society through a change in the socio-class structure, productive forces
and industrial relations. For K. Marx, the war of "all against all" was streamlined in the class
struggle for the state mechanism (the system of authorities). In the hands of the politically
and economically dominant class, the state has become a means of imposing the ruling will
on society.

From the position of historical materialism, the formational worldview declared
the socio-economic structure the basis of human existence, in which the resolution of
contradictions occurs only with a change in the class structure of society and the matura-
tion of a new socio-economic formation. In changing the class universe, a special role is
assigned to the social revolution, which completes the formational transition through the
establishment of control over the state mechanism. Thus, the revolutionary seizure of
power is nothing more than a predetermined stage in the formational transition and the
world-historical process of “evolution through revolution” itself will stop only with the
withering away of the state, with the emergence of a communist society freed from class
antagonisms.

So, the irreconcilable dispute between civilizationism and historical materialism
around the state is reduced to a confrontation between the cultural code and the socio-
economic structure. On that, scientific thought reached a dead end. For modern idealists,
the cultural "spirit" of civilization turned out to be as real as the "flesh" of matter for their
opponents. The civilizational cycle "birth - flourishing - extinction" is opposed to the pro-
gressive materialistic development of society. There is no way out of the stalemate ideolog-
ical dispute. Only the similarity of historical results somehow brings the opponents togeth-
er: the state inevitably perishes in any case, as an element of civilization or an instrument
of formation. An eternal culture is just as impossible as an unchanging socio-economic or-
der, and therefore historicism equally reduces any civilization and formation to historical
non-existence.

But not only historicism makes civilizational and formational approaches related.
They turned out to be similar in their views on the hegemony of the state, turned it into
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a substance dominating political society. Only the algorithms they mentioned for resolving
social contradictions are fundamentally different: blind obedience to the natural course of
history is opposed to purposeful victory in the class struggle.

As a result, the civilizational-formational tree presented the public consciousness
with the fruit of social disunity, having tasted which, science offered the public conscious-
ness a static-centric perception of the world. In this world, the state in any state (idea or
matter, "spirit” or "machine") acts as a system-forming beginning, the orbital center of so-
cial entities, the top of the social pyramid. The meaning of the static-centric worldview is
focused on permanent social confrontation, in which the “reasonable” state plays the role
of a balancer, saving humanity from complete chaos. As soon as confrontation disappears
in society, there will be no need for a state-substance.

So, the question of purposeful removal by the state of social contradictions turned
out to be taken out of the framework of the civilizational and formational approach. This is
because the state-substance cultivated by them does not set itself such a goal in principle, it
is itself a hostage to the inevitable historical processes, surviving in which it puts pressure
on society, creating additional tension in it.

An objective fact follows from this: until now, philosophy and theory have asso-
ciated the images of the state exclusively with the general struggle (class, class and party-
political), with endless public violence. In this sense, the history of mankind appears as a
series of dark eras. It remains to be seen how he even managed to survive. There is not
even a shadow of freedom, equality and justice in the relations between the state-
substance and political society; a clear imperative connection has developed between
them, in which the will of the state reigns supreme over the interests of the masses.

In the words of O. Spengler, such a scientific-power orientation of the state in rela-
tions with society should be called a common mistake [21, p. 124]. The political principle
mentioned in the biblical parable about the instability of a kingdom divided in itself leaves
no chance for the power concept for further ideological hegemony, either from the point of
view of formal or from the standpoint of dialectical logic.

In the theory of state and law, there is another approach to the typification of states:
a personal approach [10, p. 152]. In this case, one of such criteria for typing states and their
legal systems could be the degree of economic, social, political and spiritual (cultural) free-
dom of the individual, reflected in the idea of human dignity. Such an approach incorpo-
rates not only objective criteria - the social class essence, the content and social purpose of
the state and law, the nature of production relations and the corresponding level of devel-
opment of the productive forces of society, the principles of organization and functioning of
a state-organized society, etc., but and subjective criterion - the level of human in society
[10, p. 152].

It seems to us that science and society also need a different view.

Institutional view of the state. A new world view is capable of weakening the grip
of ideas about an omnipotent state-substance. This technique was proposed by F. Engels,
arguing that only dialectical philosophy purifies the public consciousness from the meta-
physics of absolute truths. The new view should seek support in its own historical condi-
tions, only then is human knowledge capable of upward development [12, p. 275-276].

The correctness of F. Engels is especially felt today. The newly flared dispute be-
tween civilizational idealism and formational materialism about the state will be resolved
not by the victory of one of the opponents, but by the ascent to their common foundation,
which reconciles worldview platforms both historically and dialectically.
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The path to worldview rapprochement lies through the enrichment of the dialectical
method with rationalism. Such a methodological tandem is capable of redrawing the entire
outline of the social world, ridding the public consciousness of the forceful image of the
state. Thanks to this, the idea of the struggle of civilizations and classes is compensated by
the idea of social development.

The updated worldview postulate is formulated as follows: the idea creates matter,
the matter transforms the idea. In this endless process, humanity rationally (meaningfully
and purposefully) removes social contradictions, transforming its universe in the catego-
ries of due and existing. This idea is quite related to dialectical materialism with the ideal-
ism of social engineering by K. Popper [15, p. 30].

Consequently, the formula for convergence of civilizational and formational ap-
proaches to understanding the state is reduced to the rationality of public consciousness. In
it, cultural-historical and socio-economic types of being go back to the idea of the political
unity of society, i.e. to the political norm.

In its materialized form, the political norm is a public-legal structure - the relation-
ship between the basis and superstructure of the state, representing a practical goal and
a form of social community. At the same time, it does not at all follow that the unity of idea
and matter personified in the way of life is exclusively a product of culture or a balance of
productive forces and economic relations; they are only its direct consequence. It must be
recognized that the struggle for power, for the state apparatus and positive law, practiced
by any type of political life, is an invariable attribute of the formation of a public legal or-
der, the materialization of the idea of social unity, close to public consciousness at a partic-
ular historical moment. For society itself, this process is natural and inevitable due to the
eternal need to resolve emerging contradictions.

A look at the history of a political society as an evolution of public legal structures
raises theoretical thought to a higher level of knowledge about the state elevates it above
the ideological construction of the endless struggle between matter and consciousness.
There is only one way to get rid of it: to perceive the state not as much as a product of so-
cial inequality [14, p. 324], how much is the result of the political unity of people.

With this view, the dialectical rationality of social consciousness is revealed, for
which the state is not an alien substance, but a form of political organization of society that
resolves social contradictions in specific historical conditions.

The research approach that arose on this worldview postulate should be called in-
stitutional (institutione (lat.) - institution, way of life). Unlike civilizational-formational
views, he presents the history of political society as the evolution of public legal structures
(institutions).

As a new epistemological and ideological unit, the institution is a public legal struc-
ture of a political society, built on a historically specific way of managing public affairs, en-
shrined in law and daily used by subjects of public legal relations. In fact, this is the state-
organized format of human community, its way of life established by public consciousness.

At the apogee of historical development, the state with its public legal structures be-
came the most developed form of human unity, in which an incoherent community of
people turned into a political collective (people), and an individual species into a citizen.
The rationality of social consciousness has pushed mankind to state existence, to the idea
of managing a political community through its superstructure. As a result, a stable self-
governing system has developed, in which the people form the basis of the state, and the
public administration bodies formed by citizens are its superstructure. The relationship
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between them is the state, formalized by the public legal order, called statehood. In this
state, the people become a state-organized political community with its own historically
specific social structure and method of public administration.

State transformation in institutional transitions. The change of institutions is
connected with the rationality of self-determination and self-organization of the people, in
which the human community at the level of public consciousness implements the political
norm, i.e. determined with the formats of political community and self-organizes in the way
of public administration. We can say that the institutional transition is the dressing of the
political norm of society in a specific organizational and legal form.

The very idea of social unity is corrected by historically changeable mass ideas
about freedom, equality and justice. And these are not some exclusively abstract entities
that are not subject to the material dimension in principle. In the public legal structure,
freedom is expressed in the limits of acceptable behavior of social subjects, equality is felt
in the political, economic and legal parities of individuals, and justice is in the measure of
freedom and equality for each person. For the public consciousness, that public-legal order
is fair, which establishes the boundaries of behavior and parity between people in accor-
dance with the idea of their political community. Therefore, for example, slavery for histor-
ically different social consciousness can be perceived as a political norm, as well as an ex-
treme form of lack of freedom, inequality and injustice. It's all about the political taste of
the historical society, but not about the machinations of the mysterious state-substance.
The superstructure only reflects the preferences of the people themselves, albeit in a con-
centrated, and sometimes even in a hyper-trophied form. A change in the political norm in
the public consciousness rationally changes not only the superstructure, but also statehood
itself, the entire public legal structure.

As you can see, the components of the institutional approach build a sociocentric
worldview system about the state that is different from static-centric ideas. The state,
statehood, institution, people and other entities are filled in it with a different content,
turning the state-substance independent of society into nothing more than the highest form
of political community of the people. Within this dormitory state, with a periodic change in
public legal structures, all previous and newly emerging social contradictions are resolved.
Society does not need to wait for a civilizational end or formational transition in the hope
of getting rid of the annoying hegemonic state. It listens to its own consciousness and ra-
tionally corrects its public legal structure. In this historical process, the state-hostel is pre-
served through a modification of its base and superstructure, through a change in the polit-
ical norm and the public legal structure. It does not matter whether its civilizational or
formational features change, the main thing is that the accumulated social contradictions
are resolved and the political unity of the people is preserved.

Discussing the institutional approach, one should not confuse it with the institu-
tional-evolutionary theory of D. North, E. Furubotn and R. Richter, for whom the devel-
opment of forms of economic, political and social organization is predetermined by the
natural-historical process of withering away and survival of the institutions of society
and states [13, p. 119-120; 9, p. 112-127; 11, p. 32-46]. The rational transformation of
public legal structures of society is explained more by the development of public con-
sciousness than by the laws of political economy and the influence of historicism on so-
cio-political attributes. On the contrary, any withering away and modification of social
institutions is initiated by social consciousness itself, but not by the blind course of histo-
Iy or economics.
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To science, the institutional approach offers its own historical and rational cut of the
evolution of the state, which schematically looks like this:
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As can be seen, in the socio-political temporal system of historical forms of self-
determination and ways of self-organization of the people, the mode of statehood (people-
basis + representative superstructure) reflects the dynamism of political society, characterizes
its internal social and power organization. As a way of political coexistence, he strictly adheres
to the vector of development of public consciousness, mass ideas about freedom, equality and
justice. In this ordered movement, the balance of interests of social communities is preserved
as long as the society adheres to the political norm. Departure from it destroys the balance of
interests, provokes the growth of inequality and changes in the social structure, tears the su-
perstructure from the base. On this basis, insoluble contradictions arise in society, pushing it to
a new political norm, to a different state system. In this endless process, the trigger for institu-
tional transition is always the renewed idea of human community.

A few words about institutions and institutional transition.

Tribal, estate, class and libertarian institutions are known. The first arose naturally
and historically, the subsequent structures are rational in nature and follow the historical
idea of national unity (the prevailing political norm).

The tribal institution was formed as a cognate-political union of clans and tribes, un-
iting commoners [1, p. 58]. The community became the first political formation that recog-
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nized the natural equality and freedom of people as the norm of my life. The ancient public-
legal order built by her organically wove cognate self-government and the representative-
political leadership of the allied patriarchal councils in the city-state.

In the long struggle of the patriarchs for sovereignty, cognate self-government re-
ceded, social contradictions intensified, and society stratified. The political superstructure
succeeded in imposing on the public consciousness the idea of human inequality and, on
this basis, limiting the freedom of the community members, giving the once homogeneous
community a hierarchical structure. In the changed historical conditions, self-preservation
pushed the political society to a new institution, to the division of the people into closed
social-functional groups (estates), which were communities of people with a similar origin,
lifestyle, concepts and legally defined privileges [5, p. 157, 323; 6, p. 18]. For them, intra-
class parity and inter-class inequality have become the norm of political community. The
social hierarchy was determined by the proximity of the estates to the superstructure and
was reinforced by law. The political and legal freedom of citizens in the state was distin-
guished by similar features.

The estate institution was characterized by a symbiosis of the common law of the
monarch and the self-government of the estates. In it, the community of a state-organized
people was strengthened by law, and the interests of citizens converged in a sovereign mo-
narchy. In the dispute between communities, it served as the supreme arbiter and
smoothed out social contradictions until intra-class inequality and inter-class parities arose
in political life. In an attempt to preserve the habitual way of life by force, monarchism was
reborn into absolutism, destroying the self-government of social communities in the bud.
At that moment, the superstructure of the estate state broke away from the basis, and so-
ciety changed structurally.

The class institution that replaced the estate structure adhered to its own norm -
the political and economic self-sufficiency of citizens. This idea so captivated the public
consciousness that the social structure, devoid of a hereditary core, was rather quickly re-
shaped by social labor and the commonality of views of social groups. In the mass con-
sciousness, the production and distribution of the social product divided people into
classes, however, unlike the class system, the class system allowed the movement of citi-
zens within the social hierarchy. With the development of the ideas of individual freedom,
equality and social justice, free social architecture became a real historical breakthrough
and the main principle of the class organization of society, which reached its peak in a rep-
resentative democratic republic.

The rule of the class state was imputed to an elected body - the parliament. For the
public consciousness, he dreamed of not only a source of fair legal institutions, but also
a platform for interclass interaction recognized by all. Parliamentarism has become the
main principle of the political coexistence of a class-organized people. In elected represen-
tation, in the ability of the elected to agree on the division of power, public consciousness
saw the key to resolving class contradictions. These agreements on the rights of classes and
the citizens themselves, in fact, reflecting the further development of ideas about freedom,
equality and justice, were subject to materialization (formalization) in the law. As a result,
the formal political right of a person, elevated to the rank of an all-general ideological dog-
ma, rationally moved society to a political representation of a higher level than the heredi-
tary monarchy.

Over time, having tested the mechanisms of imperative and free mandates of politi-
cal representation, the public consciousness experienced the defects of class management.
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In political life, representation literally trampled down any sprouts of people's self-
government, degenerated into a sovereign substance (ruling bureaucracy), into a powerful
generator of social inequality. Over time, this led to the detachment of the bureaucratically
organized superstructure from the rest of society, which lost its former class structure with
development.

As we can see, the formational logic of the inevitable decomposition of the class so-
ciety and the state portends fundamental changes associated with the revolutionary solu-
tion of the accumulated social contradictions. The civilizational view of the metamorphoses
of modern society also indicates the inevitability of changes in its cultural and historical
type of being (in the economic structure, in law and in science, and even in art). This has
always been the case, and therefore the continued existence of the capitalist formation and
mature civilizations of our time is in question. What's next for the political community?
This question puts the civilizational-formational worldview to a standstill. Multiculturalism
and the ideological collapse of the formational system have transferred it to the category of
intractable.

Meanwhile, the institutional approach clearly solves the problem of scientific fore-
casting in this area. The political society will retain the usual "base-superstructure" scheme
of statehood; its contradictions will be resolved in the new political norm. A libertarian
public order will emerge.

The essence of the developing way of life is linked to the natural emergence of a li-
bertarian community (a society of free and politically equal individuals). This community is
fundamentally different from the class predecessor.

We must honestly admit that modern society has lost its class structure. Today, nei-
ther public nor individual consciousness distinguishes citizens of developed countries ac-
cording to the traditional class grid. In its pure form, there is neither a bourgeois, nor
a working class led by the proletariat, nor a traditional peasantry with a natural way of life.
The former essences of class society dissolved into each other. Attempts by science to re-
surrect them in an updated form have not led to anything theoretically plausible. On the
contrary, against the backdrop of outdated class theories, the opposite tendencies pre-
vailed in the public consciousness. The very need for class division has disappeared from
society, and in addition to the equality of formal political rights rooted in the mass con-
sciousness, there has arisen a craving for equality of opportunity for all people (Preamble
of the Declaration on the right to development, UN General Assembly 04.12.1986). The po-
litical community has not yet known such a thing, which is quite understandable: we perce-
ive as real only what we create. Therefore, militant political liberalism, which has been
fighting for the last century for a formal equality of voting rights, now clearly falls short of
the modern ideal - equality of political opportunities for citizens. The level of their partici-
pation in the management of state affairs has risen so much that formal law objectively re-
quires a transition to a real possibility, in a word, something that the representative gov-
ernment of a class institution does not allow in principle. For the public consciousness, par-
liamentarism (full-powered representation) has become obsolete and has become a factor
holding back political development. The further evolution of democracy, its movement
from representative forms to direct [17] stalled. Representative democracy came into con-
flict with the dialectically transformed public consciousness, blocked the way for new for-
mats of human communication.

In addition to what has been said, it should be remembered that with the decompo-
sition of the class institution, with the transition of society from collective formats to indi-
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vidual self-determination of citizens, the problem of social stratification has not disap-
peared anywhere. She just took it to the next level. The boundless authority of human
rights has weakened the collective principle to such an extent that neither estate nor class
determines its true social status. The individual himself, by his own will, self-determines
himself in society, adjoining the majority or minority of fellow citizens in a specific issue,
and makes his choice not under the influence of a circle of people of a similar social status,
but due to personal interpretations of legal principles recognized by public consciousness,
universal values enshrined in law.

On this basis, it can be argued that the institutional transition to a libertarian way of
life is accompanied by the emergence of a new political norm - co-management of equals
under the law. Against the backdrop of previous institutions, ruled by the best by birth
(aristocracy) and the best by acquisition (elected bureaucracy), the general co-government
of citizens appears to be a revolutionary idea. With its help, the public consciousness
reached previously unfamiliar ideas about freedom, equality and justice, in the common
coexistence of the people it switched from the exaltation of the best to the coexistence of
equals. It is for this reason that civil co-administration, i.e. the decision by the people of
their own most important affairs through the developed institutions of direct democracy
(referendum, gatherings, etc.) of the will of the public majority, today is turning into a con-
scious need for human community. In this disposition, the elective superstructure is as-
signed the role of the executor of the will of the basis, and the contradictions that have ac-
cumulated between them are resolved in a new public legal structure.

[t can be said that we are at that historical point when, in the public consciousness,
the state-substance retreats before the state-hostel, when the sovereign superstructure
transfers rule to the base, and the idea of democracy, which has survived representative
existence in monarchism and parliamentaryrism, is rationally moving towards popular
democracy. All these processes objectively lead to the next historical formation of the state -
to a people's democratic republic with civil co-management.

General theoretical foundations of the institutional approach. The format of the
article objectively does not contain all the details of the institutional gradation of the histo-
ry of mankind, and therefore the research section clearly presented by it needs additional
explanations. For the most part, they concern the very ontological, epistemological and me-
thodological foundations of the institutional approach, which create a sociocentric picture
of the human universe.

1. Using the cognitive construction "doctrine - theory - dogma", which implies
a consistent enrichment of the forms of scientific knowledge (from a philosophical idea to
a detailed theory and dogma) about such entities of the social world as the state and politi-
cal society (people), institutional approach casts doubt on the main civilizational-
formational dogma - the state-substance with its incorrigible historicism. The rationalism
of human existence, traced in the laws of social dialectics, not only removes the problem of
opposition between idealism and materialism in understanding social processes, but also
reveals the actual relationship between society and the state. The institutional approach
presents them as entities of the same order penetrating each other with common ontologi-
cal facets.

Thus, in the doctrine, the people looks like a social community that is in a certain
phase of political development. In theory, it becomes a state-organized civil society that de-
cides collective affairs in a certain public law way, and in dogma it is represented by citi-
zens of a particular state, creating a public legal structure by common will.
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Thus, the scientific consciousness succeeds in freeing itself from the mechanical un-
derstanding of the essence of the people as an aggregate of citizens and elevating it to the cat-
egory of a political community with a collective consciousness developed to the consciousness
of the public. This consciousness helps the people to resist the Kantian state-substance
(a force independent of the people), orients science to completely different worldview hori-
zons. There, the state turns into nothing more than the highest form of political existence of the
people, whose public legal unity distinguishes it from all other forms of social communication.

2. Social dialectics predetermines the sociocentrism of human society, turns society
into a system-forming worldview category. In this world, neither the external force of the
state-substance in its inaccessible idea or in noble matter brings people together, but their
universal will. It is the social-volitional orientation of science that pits against the static-
centric dialectic of struggle the socio-centric dialectic of unity, freed from the mechanical
transfer of natural laws into the human environment. In the social world, the unity and
struggle of opposites is transformed into the law of society's self-preservation, the transi-
tion of quantitative changes into qualitative ones is concretized by the law of changing the
essences and forms of human communication, and the denial of negation is manifested in the
law of changing the way of public administration. As a result, the general dialectic becomes
a social (rational) dialectic, logically explaining how a constantly changing human communi-
ty manages to modify the political universe. For the institutional approach, this dialectic is as
natural as it is reasonable, and therefore is now actively studied by philosophy in the context
of rational transformations of human thinking [2, p. 106-116; 3, p. 82-93]. Public conscious-
ness, operating with rational dialectics in the transformation of reality, is the true source of
the evolution of society, the root cause of the development of statehood.

3. Public consciousness and its main force - the general will - the pillar of the socio-
centric world, giving its own context to the relations between society and the state, mate-
rialized in public legal structures.

Unlike pre-political forms of unity of people (family, clan, tribe), the people exist due
to the universal will [19, p. 37] - the rational opinion of all social subjects objectified in the
political norm, which changes reality. This will is created by the common interests of
people [20, p. 6-7] and is fixed by positive law. As a product of the mind [16, p. 99], it is
realized in practice through the will of the consensual majority, which unites axiological
communities. Therefore, the will of the public majority is a universal instrument of mass
consciousness in practice, for which the institutional transition is an integral element of the
evolutionary development of the state (form) and its content (political society). In this as-
cent, the sequence of public legal structures gives logical harmony to the history of man-
kind, like well-known civilizational and formational gradations.

4. The general historical purpose of the institutional mechanism for removing social
contradictions is revealed in the rationality of self-determination and self-organization of
the people, its ability to create and change its state through the transformation of public
consciousness.

Self-determination of the people leads to the emergence of rational forms of social
communication with their own political and legal mentality (collective thinking in matters of
public administration), in which the boundaries of acceptable behavior for all subjects are es-
tablished. Among these forms, estates, classes, and the libertarian community are best known.

The self-organization of the people is the collective recognition of the ways and
means of solving common affairs that fit into the canvas of the political norm. The goal of
self-organization is public order as the opinion of the majority on social freedom and jus-
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tice embodied in practice. Ways of self-organization are presented in chronological order:
monarchism, parliamentarism and libertarian popular democracy. This sequence clearly
shows the transition from the rule of free political representation (individual and elected)
to the modern form of people's self-government - civil co-government (general legitima-
tion by citizens of the main legislative and managerial decisions in the state).

Thus, the institutional ideological perspective, based on the system of its own theo-
retical foundations given above, is able to slightly open the immediate historical perspec-
tive for doctrinal consciousness, help us understand what kind of institution is replacing
class society and the state.

Briefly, the essence of the developing libertarian institution is as follows.

The rule of equals under the law is becoming the modern norm of the political
community of the people. In other words, the idea of universal civil co-administration is
ripening in the public mind, building a new statehood on its basis, in which the public law
order will find support in the universal participation of citizens in the management of pub-
lic affairs. The libertarian community turns into a force with its own will that limits the ar-
bitrariness of the political superstructure. In such a mode of statehood, the contradictions
accumulated by the class institution will be objectively resolved.

The new public legal structure is being formed on the principles of direct political
communication of citizens demanded by public consciousness, their direct participation in
public administration. Corresponding to these settings, the legal order is fully consistent
with the political interests of the state-organized people, their desire to legally secure the
right of legitimation and decree law, i.e. the right to publicly approve and decree. In the up-
dated political and legal configuration, people's self-government will acquire a sovereign
character, individual freedom will be strengthened, and justice will have a common deno-
minator. The opinion and will of every citizen will receive real political weight in the gen-
eral will of the people. Time will tell if this political prediction comes true.

In conclusion, it should be noted that the main advantage of the institutional ap-
proach, the worldview system he creates, is its theoretical and practical significance. It not
only enriches the modern scientific understanding of popular sovereignty (all power comes
from the people), but also supplements it with the proposition that all power belongs to the
people and is directly exercised by them. Thus, in the institutional context, the constitu-
tional principle of establishing and changing the state by the people acquires an even dee-
per meaning, orienting practice towards the widespread use of forms of direct political
communication of citizens in resolving contradictions between bureaucratic representa-
tion and a society that has lost its class orientation.
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NCTOYHUK ITPABA: MHOI'OOBPA3HUE COAEPKAHHUA
Y BAPUAHTBI PEHIEHU S TOTUYECKOM TPOBJIEMbI

AHHomayus. B cmamve paccmampusaemcst npobiemamuka MHO203HaA4HOCMU
Kameaopuu «UCMOYHUK Npaea», 8 pasAu4HbIX 3HAYEHUSIX U CMbICAAX UCNO/Ab3yeMoll
obwell meopuell npasa u ompacaesvlMu WPUOUYECKUMU HayKamu. AHaausupyromcs
NpuU4uUHbLl U npakmuueckue noc/edcmeust omoxcoecmeieHusi UCMO4HUKO8 npasa
U popMatbHbIX UCMOYHUKO8 Npasa, onpedessiemcsi cmeneHb 803MOHCHOCMU UCNOJTb-
308aHUS1 8 3HAYEHUU (POPMANLHO20 UCMOYHUKA NPAsa Kamez2opuu «gopma npasax.

Henaromces 8b1800bl 06 0OCHOBHbLIX 8apPUAHMAX peuwleHUs] Npob/embl noauce-
MaHMUYHOCMU UCMOYHUKA npasa 8 omevecmaeHHol obwell meopuu npasa u 3Have-
HUU 3mux 8apuaHmos 0151 pazeumusi yueHus 06 UCmo4HuKax u goopmax npasa (opu-
duueckotl Mopgo02uu).

Kawouessle cn06a: ucmovyHuk npasa, noAuUCeMaHMu4HOCMb UCMOYHUKA Npa-
8a, popMaibHbIl UCMOYHUK npasa, popma hpasa, npasoobpasyrowuli gakmop, mu-
nbl NOHUMAHUS NPasa.

B Teopuu UCTOYHHUKOB U PopM mnpaBa (Mopdosioruu npaBa) TPaJULHUOHHBIM MO-
MEHTOM BBICTYINIaeT NepBOHAaYa/bHOE MPU3HAHUE CJIO0XXKHOCTHU CaMOM KaTeropuHu «HUCTOY-
HUK NpaBa» BBUAY MOJIMCEMAaHTUYHOIO XapaKTepa eé cojepxkanusd [17, c. 3; 21, c. 32, 34,
47-49, 51-54; 15, c. 20-22, 24-25, 32, 128-129; 23, c. 77]. Kak npaBuJio, aBTOpPbI [IUTUPY-
I0T u3BecTHOe mnoJjiokeHue Tuta JluBug o 3akoHax XII Tabsun kak o fons omnis publici
privatique ... iuris («<MCTOYHUKe BCErO ... IpaBa, Kak NyOoJMYHOTO, TaK U YacTHOTro» — Liv,, 3,
24, 6), cofepkaHre KOTOPOIr'0 M3HAYa/JIbHO GbLIO CHOPMYJIUPOBAHO MHOTO3HAYHO, IZle-TO
Jlake MHOTO3HA4YMTeJIbHO U B KAKOM-TO CMbICJIe TAUHCTBEHHO. JlaHHOe Ccyx/eHHe B JjaJb-
HelllleM NOBTOPSETCS, CONPOBOXK/AsA aHA/IM3 KaK CYLHOCTH UCTOYHUKA NpaBa, TaK U OT-
JleJIbHBIX Pa3HOBUJHOCTEN JAHHOI'O MCTOYHMKA B OTAEJbHBIX OTPAC/IAX HALMOHAJIBHOTO
IIpaBa ¥ B MeX/lyHapOJAHOM IIpaBe.

dDaKTUYeCKH 3TO JOCTATOYHO OBICTPO MPUBOJUT aBTOPOB K YTBEPK/AEHHUIO (He Bce-
rla apryMeHTUPOBAHHOMY U JIOTUYECKHM 0OOCHOBAaHHOMY) O TOM, YTO CaM TEPMHH «MC-
TOYHMK IIpaBa» He ABJAETCH TOYHbIM (MJIU JOCTAaTOYHBIM) /Il OTPaXKeHUs XapaKTepa Co-
OTBETCTBYIOLLET0 NPaBOBOro ¢eHOMeHa, NM03TOMy MHOTHMM CIleljMajucTaM 0oJiee mpa-
BUJIbHBIM NIPeJCTaBJsAETCA UCI0JIb30BaHUe KaTeropuu «popMasibHbIA UCTOYHHUK IMpaBa»
[22, c. 30-31, 33, 34; 10]. lanHaa kaTeropusi KOHKpeTU3upyeT («0POpPMJISIET», KIIO3UTH-
BUpPYyeT») U3HAYa/IbHO MHOTO3HAUYHbIN TEPMUH U JleJlaeT ero, 10 MHEHUI0 HEKOTOPBIX CIle-
LJMaJIMCTOB, 60Jiee MPaKTUYHBIM. [Ipy 3TOM, CTOUT 3aMeTUTh, aBTOPbI [JOBOJBHO PEeKO

* CnupuH Muxaus Opveguu, fo1eHT KadeIpbl TEOPUHU U UCTOPHUU TOCYAAPCTBA U NIpaBa U MeXAyHa-
poaHoro npasa 0puarnyeckoro MHCTUTYyTa CaMapCKOTo HallMOHAJbHOTO UCC/IeI0BATENbCKOT0 YHUBEPCUTE-
Ta uM. C. [1. KoposiéBa, KaHAUJAT PUIUUYECKUX HAYK, JoLeHT. E-mail: smy@samaradom.ru.
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ClelMaJbHO YTOYHSIOT JJAHHBIA TEPMHUHOJOTUYECKHH MOMEHT: KaK MpPaBUJIO, UCTOYHUK
npaBa onpeesseTcs 0 YMOJIYaHUIO» KaK (hOpMaibHbIU UCMOYHUK NPA8a C caMoro Haya-
Ja. UHorza npsiMo 3asiB/sIETCS, UTO UCIOJIb30BaHUE KaTETOPUM «UCTOYHHUK MpaBa» He SB-
JIieTC B IOpUJMYECKOM HayKe pallMOHAJIbHBIM, TOCKOJIBKY «BBIIIEYIIOMAHYTOE NOHATHE
OTHOCHUTCS K YUCJy IPEUMYLeCTBEHHO HENIOHATHBIX B TEOPUU NpaBa» [2, ¢. 32]. B npuH-
IIUIIe, eCJIU PU/IEPKUBATHCS TAKOU JIOTHKH, TO U BCE IPaBo, KaK 06'bEKTUBHOE, TaK U CUC-
TeMa CyO'beKTUBHBIX NPaB, TaK)Ke SABJISIETCSA «HEMOHSATHBIM», YTO MOXKET BJIeUb 32 CO60H
M3BECTHbIE OTPHULIATE/bHbIE BbIBO/IbL.

MHorue aBTOpbI CIpaBe/IMBO YKA3bIBAIOT HA MPOLIEAYPHBIM MOMEHT, OTPaKEHHbBIH
B CAaMOM HaMMEHOBAaHHWM KaTEropuu «MCTOYHMUK MpaBa»: CJOBO «MCTOYHUK» (Ha pasjiny-
HbIX A3blKaX — fons, source, Quelle, fuente, fonte, Zrodto, usBop, kpoiHila, Axepeso u T.I.)
o603HavyaeT 1) 3apokJeHUe 00beKTa U 2) MepBOHAYa/JbHbIA NYTb €ro Mocjeyrollero
pa3BUTHS, IyTh, B paMKax KOTOPOTO Ha NOABJAIILUICA 060 beKT NPUHLUNNAIBHO BO3/el-
CTBYIOT pa3/IMuHble 00'beKTUBHbIE U CYO'bEKTUBHBIE GAKTOPBI. B 3TOM KOHTEKCTE UCTOY-
HUK [IpaBa, TOHUMaeMblil NPaKTUYeCKH B JIIOOOM BHUA0BOM 3HAaYeHUM (He0JIorMYecKUui
MCTOYHUK, MOJUTUYECKUN UCTOYHUK, COLIUATbHO-3KOHOMUYECKUN UCTOYHUK, COLIUAIbHO-
KyJIbTYPHbI UCTOYHHUK), TECHO KOPpEeJHUpPYeT C KaTeropueu «mnpaBoobpasywiiui ¢ak-
TOP», yCTOSIBIIENCS B TEOPETUKO-IIPAaBOBOM Hayke [27; 33, c. 608, 612-613].

Takum o6pa3oM, ecsiv GbITh JJOTUYECKH U TEPMUHOJIOTMYECKH T0C/Ie10BATEbHbBIM,
MCTOYHUK IIpaBa, pacCMaTpUBaeMblii B CBOEM MHOIO3HAaYHOM CMbICJIOBOM 3HaYeHUH, Ppak-
TUYECKU TOXJECTBEHEH MpaBoob6pasywuieMy ¢GpakTopy. B aToM cMbicjie BO3HUKAIOT H3-
BeCTHbIe BONPOCHI, IOYEMY CIEIMAJHUCThl HACTOJIbKO YIIOPHO CTApaloTCsl MCIOJIb30BaTh
JlaHHBbI TEPMUH MMeHHO B ¢opMasbHOM, GOpMaJM30BaHHOM 3HAYe€HUH, He Iepexojd,
TeM He MeHee, K JJOTUYHOMY B TaKOM CJIy4yae, UCI0JIb30BaHUIO 60Jiee COOTBETCTBYIOILETO
KOHTEKCTY, TepMHHA «popMa npasa» [29, c. 16].

CeMaHTHKa CJI0Ba «HUCTOYHHUK» OIpeJeisieT COJep>KaHHWe 3TOr0 MOHATHUS IOo-
pasHoMYy:

1) kak npsiIMOe yKa3aHHe Ha NpoucxoxcdeHue OT 4ero-To (MCTOYHHUK IpaBa Kak 060-
3HAaYeHUe MPOUCXOXKAEHUS IPaBa OT BbIpa’KEHHOM BOBHE rOCyJapCTBEHHON BOJIN);

2) KaK NyTb pa3sumust OT Yero-To K 4eMy-To (KaK CHUCTeMa MoC/ae0BaTeJbHO CMe-
HAIOIIMX JPYT Apyra NaMsATHUKOB IIpaBa — fontes cognoscendi);

3) KaK HOCUTEe/Ib ONpefieJIEHHON uHgopmayuu o 4éM-TO (MHPOPMALMOHHBIN MC-
TOYHHUK, MCTOYHHUK I03HAHUA NpaBa, LUPpoBas 060/104Ka IpaBa).

Taxke LOCTAaTOYHO 4aCTO CI0OBO «UCTOYHUK» B CBOEM OCHOBHOM 3HAa4ye€HUU OTO-
KJIeCTBJISIETCS C TOHSTHEM «HUCTOK», B TaKOM cJjy4yae 06a 3TU TepMHHA pPaBHO3HAYHbI
POJHUKY KaK OIpeJieIEHHON eCcTeCTBEHHOH CHJie, KOTOpas MOpOXJAaeT 3HAayMTeJIbHOe
6s1aro (HanpuMep, BOJly) C He BIIOJIHE ONpe/ieJIEHHOW NPUPOA0H poucxoxaeHus. OTcroja
MHOTHE UCC/eIoBaTeH ONpeessioT AaHHbIN Bonpoc Kak ¢uaocodckuit (6o pusocod-
CKO-NIPaBOBOM), KOTOPbIM He UMeeT (MM He JO/DKEH UMeThb) NPSMOro Bblpa)KeHUs B Jlel-
CTBYIOIIEM O3UTUBHOM IpaBe. CeZ0BaTe/bHO, OT TAKOTO NOHMMAaHHUS MCTOYHHKA MpaBa
C JAHHOM NMO3MLUM BOOOILE MOXXHO OTKa3aTbCsl, YTO OYEBHJHO HenpaBuibHO. Cyasa mo
BCEMY, TaKOe MpeHeOpekeHUe AOCTUKEHUSMU U BO3MOXKHOCTSIMHU ¢uaocodur mpasa
M BJIEYET 3a COO0M 4aCcTO HEOOOCHOBAHHOE OTOXJECTBJIEHHWE UCTOYHHKA mpaBa U ¢op-
MaJIbHOT'O UCTOYHMKA MpaBa [19, c. 182-184].

[ToHMMasi KaTEropvul «UCTOYHUK MpaBa» M0 aHAJOTHU CO 3HAYEHHEM POJHHKA
B COLIMAJIbHOM KU3HH, C/le[lyeT OTMeTUTDb, YTO B TAKOM C/Iy4yae caMo IOHATHE NpaBa, 3Ha-
yeHHe ero Kak B 06'beKTHBHOM, TaKk U B CYO'beKTUBHOM CMBICJAX, @ TaKXKe MOCTPOeHUe
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CUCTeMBbI NpaBa NPUHLUIMAJIBHO 3aBUCUT OT TOTO CMbICJIA, KOTOPbIM NpUAAETCA cofep-
»KaHUIO0 KaTeropuu «MCTOYHUK IMpaBa». A 3TO, B CBOIO 04Yepe/ib, CBI3aHO C 0603HaYEeHUEM
(1 BOBMOXKHBIM MOCJEAYIOIUM pelieHUeM) NPo6JieMbl MOJUCEMAHTUYHOCTU (MHOT03HAU-
HOCTH) CaMOU KaTeropuu «MCTOUHUK MpaBa.

CnenoBaTesibHO, 4eM 6oJiblliee KOJIMYECTBO THUIIOB MOHMMaHUsA NpaBa paccMaTpu-
BaeTCA C LieJIbI0 00'bSICHEHUS CYIIHOCTH U MOpsiJiKa peaJn3aliu JaHHOIO PeryasiTUBHOTO
sIBJIeHUs, TeM 00/iee MHOIO3HAaYHbIM CTAHOBHUTCS COJiep>KaHUe KaTerOpuH «UCTOUYHHUK
npaBa». CBeJleHHe e Bcero 60raTcTBa B3IJIJ0B Ha NPOUCXOXKAEHHE U MocjeAyrollee
pa3BUTHE NpaBa K JIerMCTUYECKOMY HallpaBJIEHUIO0 HPUAUYECKOT0 NMO3UTUBU3MA COJEep-
»KaTeJIbHO «BbIXOJIALUBAeT» TEPMUH «MCTOYHUK MpaBa», CTAHOBUTCHA U/ E0J0TUYECKUM
000CHOBaHMEM OTOXJECTBJEHUSI MCTOYHMKA NMpaBa U (GOpMaJbHOIO MCTOYHHMKA NpaBa
U Jlajiee — CBeJIeHUE BCSIKOTO «HACTOSIIEr0», «TPAaKTUKOOPUEHTUPOBAHHOT0» UCTOYHHUKA
IIpaBa K HOpMaTUBHOMY [IPaBOBOMY aKTYy.

VIMeHHO 3THUM, HaBepHOe, MOXXHO OO'BbSACHUTb JOCTAaTOYHO YNPOIIEHHBIA MOAXOJ
K U3JIOXKEHUIO JaHHOW KaTeropuu U eé BUJIOBBIX KJaccMPUKaLMi B COBpPEMEHHOH y4eb-
HOU JIuTepaType no obieil Teopuu npasa [31, c. 232, 233; 32, c. 47; 18, c. 284-288]. OT-
pacjieBasgd TeopUsi B TaKOM CJiydyae, KaK IpaBWJIO, OPUEHTUPYeTCA Ha IMpeJJIoKeHHOoe
Y IPUBOAUT NMOX0XKHUe KJacCuPUKaALMU UCTOYHUKOB IpaBa CHayasa B yueOHOU JiuTepaTy-
pe, a 3aTeM M B HAy4YHbIX paboTax, YTO B CBOE BpeMs ObLJIO apTyMeHTHUPOBAHHO M10JMeYEHO
B. B. EpmioBbiMm [12, ¢. 10-15].

W3 aToro pajnee ciefyeT NpUHUMNHATbHAsA HEOOX0JUMOCTb pa3/IM4eHUsA UCTOYHHU-
Ka 00'b€KTUBHOIO IpaBa M UCTOYHHUKA CyO'beKTHBHOIO NpaBa, UCTOYHHUKA MO3UTHUBHOIO
IpaBa U UICTOYHHUKA eCTeCTBEHHOTO IIpaBa, U 0CO6EHHO — UCTOYHMKA HAallMOHAJbHOTO Mpa-
Ba U MUCTOYHHUKA MeXJyHapoaHoro npasa. CiiejoBaTe/ibHO, UCTOYHUK IIpaBa Jlaxke B pop-
MaJIbHOM CMBICJIE He NIPOCTO MOXKET, HO JO0J/DKEeH MNOHUMATbCA B HECKOJIbKUX 3Ha4YEeHMUAX.
3Ha4uT, Joruyeckas npobJeMa CyLeCTBYeT U HYK/IaeTcsl B ONpe/ieIEHHOM pellleHUH.

Cyl1lecTByeT Ji peasibHbIi YTh pellleHUs JAHHOW MP0o6JieMbI?

Kak npegcraBisieTcs, BO3MOXXHBIM BapUaHTOM yX0/a OT Ype3MepHOW MHOro3Hay-
HOCTH COJiep>KaHUs KaTeropuy «MCTOYHUK NpaBa» U BO3BpaTa el nepBOHA4yaJbHOro Qu-
J10cOCKO-NPAaBOBOTO 3HAYEHHUS CTAHET ClelUa/bHbIMA aKIleHT COBPEMEHHOU 06l1eil Teo-
pyHY NpaBa Ha NapaJ/ijieJIbHO pa3BUBalollelcsl KaTeropuu «popma rnpasa.

Kak 3ameTus B cBoé BpeMmsd ['. @. lllepuieHeBuY, JaHHasA KaTeropus, TeEMIOPAJIbHO
COOTBETCTBYS TEKYylleMy OTPe3Ky BpeMeHH, BIIOJIHE CIOCOOHA 3aMEHUTh COO0M TOT BapHu-
aHT NOHMMaHHMA UCTOYHHMKA NPaBa, KOTOPBIM BKJIIOYAET B ce6s1 00'beIMHEHHBIE B OIpe/e-
JIEHHYI0 CUCTEMY IOpUJWYeCcKhe HOPMBbI JJisl PeryJMpoBaHUsl pa3/M4YHbIX COLHAIbHBIX
B3aUMO/IeNCTBUM «3/iech U certyac» [37, c. 368-380]. To ecTb, B KauecTBe $OpMbI IIpaBa
MO>XHO NOHUMAaThb TOT CMbICJI MHOTO3HAYHOM KaTeropyMu «HUCTOYHUK INpaBa», KOTOPbIN
06BIYHO («I10 YMOJIYaHUIO») UMEHYyeTCs B KayecTBe GpOpMaJbHOTO UCTOUHHMKA NpaBa.

[Ipu aTom dopma mpaBa Kak pa3 oTpakaeT ONpejieIéHHbIH cmamuyHblli MOMEHT
3aKpeIJieHusl OpUJUYeCKUX HOPM B paMKaxX BHellHel 060J104KU. TakUM 06pa3oM, 3aKOH,
cocToAlMU U3 N-ro KoJn4ecTBa HPUAUYECKUX HOPM, BKJIIOYAET MX B CBOM COCTaB KakK
BHellHAA ¢opMa, ipso facto 3akoH M OpHUAMYECKHMe HOPMBI 3TOTO 3aKOHA COOTHOCATCH
Mexay cob6ol Kak popMa u cofepkaHue. CieloBaTe/IbHO, 3aKOH (U JIOO0OW Apyroit dpop-
MaJIbHbIM UCTOYHHUK MpaBa) JOTHYHO 0603HAYaTh Kak ¢popMy npaa (popMy, coaepaliyro
B cebe mpaBo). [IpakTHyeCcKUM A0Ka3aTeJbCTBOM NPAaBUJIBHOCTH JAHHOI'O BbIBOJA SIBJIA-
eTCA MCII0JIb30BaHHWE BbIPXKEHUS «HAa OCHOBAHUMU CcTaTbU N 3aKOHa», KOTOpOe NMpUMeHs-
eTcd [/ onpe/ie/IeHUs peryJIATUBHOM NPUYUHBI HACTYIIJIEHUSA ONpe/le/IEHHbIX I0pUaude-
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CKM 3HAYMMBbIX MOCJEJCTBUA B OTHOLIEHUWHU KOHKpeTHoro juua. [loHATHO, 4TOo He caMa
cTaTbsl (€€ MyHKT WJIM NOANYHKT) COJEPXKUT B cebe yKa3aHUe Ha 3TH NOC/JAe[CTBUs, HO
HOpMa (HOpMBbI) NpaBa, 3aKJI0YEHHAsA B 000JI0YKY 3TOM CTAaThbU (€€ MyHKTa WU MOANYHK-
Ta). B To ke BpeMs, caMa BHellIHsis 060/104Ka (dopma npaBa) onpeesisieTcs 3/eCb B cma-
MUYHOM, KOHCmMamupyoujeM 3Ha4eHUH, AarlieM BO3MOXHOCTb OJJHO3HAYHOI'0 NIPUMeHe-
HUA ompeJie/IEHHOTO NpaBUJa COLMaJbHOIrO noBefeHud. [losydaeTcda, 4To HeCMOTpPA Ha
BeCb eCTeCTBEHHBbIM JUHAMHU3M IpaBa, MeXaHHW3Ma IIPaBOBOr'0 BO3/JeHMCTBHSA, OHO HyX/a-
eTcsl B 60Jiee-MeHee He3bl0JIeMbIX BHEIIHUX 000JI0YKaX, CChbLJIKA HA KOTOPble MOAYEPKU-
BaeT peasIbHbIM XapaKTep [ eHlCTBUA CaMOro Mpa.a.

OTpacsieBas Teopust MOXKeT (C y4ETOM MPOBEPKU CMbIC/IA M YAaCTOThl IPUMEHEeHUs
COOTBETCTBYIOLeH TEPMUHOJIOTUH) BOCIPUHATDH 3TO U3MEeHEeHHe B IOHUMaHUU UCTOYHU-
Ka [paBa U c/esaThb ero NpakTHYecKd 060CHOBAaHHBIM M 4aCTOTHBIM. B TO ke BpeMms, 1o
3TOMY MOBO/Jy V CIIELIMAIMCTOB UMEITCs 000CHOBaHHbIe coMHeHus [20, c. 58; 21, ¢. 58; 23,
c. 81]. CiaumikoM gosro (dpakKTUYECKH OKOJIO CTOJIETUSI) KAaTEropusi «ACTOYHUK IpaBax»
BOCIIPMHUMAETCS B OTPACJeBOM HOPUCHPYJEHIMH B KayecTBe PaKTUYECKOr0 CHHOHUMA
KaTeropuu «popma npapa» 6e3 AOCTATOYHBIX /JJisl TOTO 06bsicHeHUW. UHOTAA Ha dyHAa-
MeHTa/IbHOM YPOBHE 3TO ONpeiesisieTcs KaK HeKasl «JJaHb CJ0KUBIIENCS ... CBOe06pa3HO
Tpaauuuu» (M. H. MapueHko).

OcTanbHble BapyMaHThl OHUMAaHUA COZJEPXKAHUS KaTerOpUM «HUCTOYHHUK IIpaBa»,
KOTOpbIe TPaJUIMOHHO IpejJsaraeT IJIIOPaJMCTUYecKasa AOKTPHUHA IOPUJAYECKOW MOp-
$0J10THMH M KOTOpbIe KaK pa3 U CO3/4aI0T U3BECTHbIE CJI0KHOCTH C OJJHO3HAYHBIM BOCIPU-
STUEM COJiep>KaHHUS 3TOM KaTeropuH, eCTb CMbICJ pacCMaTpUBaTb UMEHHO B KadecTBe
npasoobpasyrouux gakmopos (CoLraibHO-3KOHOMUYECKHUX, U/E0J0TUYeCKUX, TOJUTHYe-
CKUX, TPAJULIMOHHBIX, PEJIMTMO3HBIX U T.J.), KOTOPble Ha pa3/IMYHbIX BpeMEHHbIX U NPO-
CTPaHCTBEHHBIX IJIOCKOCTSIX B3aMMO/JIeMCTBYIOT C UTOTOBBIMU popMaMy NpaBa.

TakuM o06pa3oM, MHOTO3HAayHasl KOHCTPYKIMS «UCTOYHUK IpaBa» B pe3yJbTaTe
TAaKOM JIOTUYECKOU OlepalUy He JIMIIAeTCs CBOEU coepKaTeJIbHOM MOJIMCEMAaHTUYHOCTH,
O/IHAKO TaKasl MOJMCEMAaHTUYHOCTb «IIJIABHO» paclpejesisieTcs 1Mo JBYM YPOBHSIM: yPOB-
HI0 mpaBoo6pasywuyx (GakToOpoB (MCTOUYHUKOB IpaBa B OCHOBHOM, ¢ua0codpcKo-
NpaBOBOM CMbIC/ie) U YPOBHIO GopM mpaBa (MCTOUHUKOB IpaBa B NpaKTU4YeCKOM, pop-
MaJIbHO-IOPUANYECKOM CMBICJIE).

B To ke BpeMs, Takoe BO3MOXKHOe pellleHUe 3asiBJIEeHHOW NPo6JieMbl, Kak MPaBUJIO,
6JI0KMpyeTcs onpefieEHHON «IIPUBBIYKON CJ0BOYNOTpPebJeHUsI», KOTOpasi MOXeT ObIThb
Y He CBA3aHa C KOHKPETHBIM COJiep:KaHheM IPUIUYECKOU KaTeropuu «MCTOYHUK IIpaBay.
JTO B 60JIbllIEeN CTeNeHU BONPOC NPUBBIYKU IOPHUCTOB, KOTOpPbIe B CBOE BpeMs U3ydasld 3Ty
KaTeropyio UMeHHO B CJI0)KHOM, MHOTO3HAaYHOM 3HauyeHUH 6e3 JJOCTaTOYHOIO ysSICHEHHUS
IpPUPOJbl U IPUYMH 3TOU NMOJUCEMAaHTUYHOCTH U, B UTOTE, yIpolias NpaBoOBYIO JeUCTBU-
TeJbHOCTb, IPULIJIM K BOCHPUATUIO UCTOYHMKA NpaBa UCKJIIOUYUTENbHO B KayecTBe Qop-
MaJIbHOT'O UCTOYHHUKA.

Taxxke, Kak Npe/CTaBJIAETCS, BAXKHBIM SIBJISIETCSA IOHMMaHue GOpM IIpaBa B 3HAUYEHUH,
He TOX/IeCTBEHHOM 4acTsM IpaBa (BUAaM IpaBa), HecBeJleHHe 3TUX GOpM K CaMHUM JeHCT-
BYIOILIMM HOpMaM I1paBa, KOTOPbIe 00pa3yloT ero peryJsTUBHOE cojiep>kaHue. B aToM cMbicie
ciefyeT NpU3HATh HETOYHOCTb U3BECTHOU OLeHKH MCTOYHUKOB Ipasa Jl. U. [leTpaxxuykum,
YTO OBbLIO y>Ke HEOJHOKPATHO MOAYEPKHYTO COBETCKOW IOPUANYECKOMN JOTMAaTUKOM.

TakuM 00pa3oM, BO3MOKHBIX BapUaHTOB pelleHHs JIOTUYeCKOW NmpobsieMbl BOC-
NPUATHUSA COZAEPKAHUS NOJMCEeMAaHTUYHOM KaTeropMu «MCTOYHUK INpaBa», MO0 MeHbLIeH
Mepe, YeThIpe:
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1. Ucniosib30BaTh TPAAULIMOHHYIO JIOTUYECKYIO0 «[IOAMEHY MOHSATHN» (MOHUCTUYECKUN
noaxon C. JI. 3uBca, M. U. bailThHa): MCTOYHHUK NpaBa = ¢popMa Mpasa (BOCIPUHHUMATh B Kaue-
CTBE MCTOYHUKA MpPaBa MCKINYUTENbHO pOpMajbHbI UCTOYHHUK MpaBa, T.e. popMy MpaBa;
VHble BU/Ibl MCTOYHMKA IIpaBa He pacCMaTpyBaTh B NMPUHLUIE U CYUTATh UX «U3JTULIHUM
TeOpeTU3UPOBAHUEMY, «PHUI0COPCTBOBAHHEMY, HE BOCTPEOOBAHHBIM MPaKTUKoM) [13; 3].

2. OnpenensaTh TEPMUH «UCTOYHHUK MpPaBa» MAaKCHMaJIbHO MIMPOKO (IJIFOPAJIUCTH-
yeckult noaxof C. C. AnekceeBa, M. H. MapueHKo): 1 B KauecTBe GOpMasIbHOTO, U B 3HaYe-
HUHU JII060r0 MHOTO (MO3HABaTeJbHOI'0, MUPOBO33PEHYECKOr0, COLMAJIbHO-3KOHOMUYE-
CKOTO, PeJIMTMO3HOTr0 U MPOY.) UCTOYHUKA NIPaBa; B TO K€ BpeMs aHaJIM3UPOBATh MO Ipe-
MMy1L1eCTBY GopMasibHble HCTOUHUKHU MPaBa, He OTOXAECTBJISAS UX C MCTOYHUMKAMM NpaBa
Boo61e [1; 20; 21].

3. 3aMeHUTb ynoTpebJeHue MHOI03HAYHOTO TepMHUHA «KUCTOYHUK IpaBa» MOHATH-
eM «popMa npaBa» CO ClieljuaJbHbIM YKa3aHUEM, YTO pedb B 3TOM CJyyae UJET O BHELIHUX
dopmax (060Jsi04Kax) npaBa («peBosOLUMOHHBIN» ogxon I'. @. lllepmeneBuya, A. @. Ille-
6aHoBa, B. B. Epmiosa) [37; 38; 34; 35; 36, c. 42; 11; 12].

4. 3aHATh «IPUMHUPUTEJIbHYIO MO3ULUI0» («3BOMIOLMOHHBIN» noaxos C. B. boiiHo),
onpeensisi «bopMasbHbIA UCTOYHUK IIpaBa» U «BHEIIHIOW GOpMy MpaBa» B KaueCTBe CU-
HOHUMOB, NPU 3TOM, HE OTOXKECTBJISIA UX C OOLIMM 3HAa4YEeHUEM BCEX MCTOYHUKOB NpaBa
u Bcex GpopM MpaBa, Jesiash BbIBOJ, O Pa3BUTHUU W NMPAKTHUYECKOM 3HAYEHUU UCTOYHHKA
npaBa B 06pa30BaHUM YCTOMYHMBOU UTOTrOBOM ¢dopMbl npaBa [5; 6; 7].

[TocTreneHHoe odpopMJieHHE U COBEPILIEHCTBOBAaHUE YKAa3aHHBIX MOAX0/0B B pa3Hble
nepuro/ibl pa3BUTUSI POCCUMCKOUN U COBETCKOM IOPHUCIPYAEHIIUM OJIeCTslle OTPa*KeHO B ce-
pUU U3 TPEX KOHIeNTyaJlbHO-aHaauTuueckux crated K. B. [lerpoBa 2009 roaa, nmocss-
IIEHHBIX PA3BUTUIO0 HAYYHbBIX B3IJISI0B BEAYLUX OTeUECTBEHHBIX IOPUCTOB [0 BOMpPOCaM
npo6JsieMaTUKKU COJepKaHUsl U COOTHOLIEHUS KaTeropud «MCTOYHUK NpaBa» U «dopMa
npaBa» ¢ Hayasa XIX Beka o Havasio XXI Beka [26; 25; 24].

B coBpeMeHHOM Hay4yHOH M y4eOHOU JIMTepaType, MO CYyTH, MOXKHO yBUJETb 3Je-
MEeHTbI Ka)kKZj0TO U3 3asiBJIEHHBIX Bblllle IOJX0J0B pelleHUsl JaHHOW JOTHYecKou npobJie-
Mbl, IPU 3TOM «I10 UHEPIMU» Yallle UCI0Jb3yeTCs NepBbli BapuaHT. [Ipu aTOM B nocief-
Hee BpeMs NpeANPUHUMAIOTCS NONBITKA «OCOBPEMEHUTDY» JIETUCTUYECKUH MOAXO0/, U MPU-
CNOCOOUTh €ro K TpebGOBaHUSAM NPAKTUYECKOW HOPUJUYECKON [esTeJbHOCTH, B CBSI3U
C 4YeM, Hampumep, NpejJiaraeTcsi BBECTU MOHSAATUE «HUCTOYHUK NMpaBONpUMeHeHUs» [8].
Takxke 3aMeTHO cTpeMJieHUe OT/eJIbHbIX aBTOPOB pacCMaTpPpUBAaTh KaTeTOPUU «UCTOYHUK
npaBa» U «popMa npaBa» yepe3 NpU3My COBpeMEeHHONW HayYHO 0O0CHOBAaHHOW KOHLIENLIUU
VHTErpaTUBHOIO MpaBonoHuMMaHus [4]. TpaIULIUOHHO pacCMOTPEHME MOJUCEMAHTUYHOU
npo6yieMaTUKU KaTeropuu «UCTOYHHUK IpaBa» 3aBeplIAeTCs yKa3aHWeM Ha MHOXXECTBO
apryMeHTUPOBaHHbIX MO3ULUN YYEHBIX U HA HEOOXOAMMOCTb MPOAOKEHUS JJa/IbHENLINX
vcc/ie[JOBaHUM B JaHHOM 06J1aCTH, C YeM HeJib3sl He coTyiacuThes [14, c. 86].

B KOHe4YHOM HTOT€, BbIOOP OJHOT0 U3 BhlllleyKa3aHHbIX BAPUAHTOB pellleHUs 3asiB-
JIEHHOUW JIOTUYECKOU Mpo6JieMbl 3aBUCUT OT CAaMOT0O THUIA MOHUMAaHUS NPUPO/ibl, IPOUC-
XOXJIEHUs U CYIIHOCTH IpaBa, KOTOpOro npujaepxuBaetcs opuct [28; 30, c. 8, 11]. lIpu
3TOM He UMeeT 3HayeHHUs, SBJISIeTCS JIM TaKOU IOPUCT YYEHBIM-TEOPETUKOM UJIW MPAKTH-
YeCKMM pabOTHHKOM. YCJIOBHas «CTaBKa» B 3TOM BONpOCe Ha JIeTU3M, KOCCOLIMOJIOTU3M
WJIM TIPaBOBOM peajiu3M MOXeT OIpe/ieIMTh HallpaBJIeHHWE AaJbHEWIIUX MCCJe,0BaHUU
B o6Jsiactu Mopdosioruu mpasa. [Ipu 3TOM, Kak NpeACTaBAsETCS, NEPEXO]] K IIUPOKOMY
KOHIENTyaJbHOMY U Jlajiee — MPAaKTUYECKOMY MCIO0JIb30BaHUIO TepMHHA «bopMa npaBa»
(TpeTHil oAX0A) CTAaHET JIYYIIMM CPeJCTBOM pelleHUs JaHHOU Npo6JieMbl.
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In the theory of sources and forms of law (morphology of law), the traditional point is
the initial recognition of the complexity of the category “source of law” itself due to the po-
lysemantic nature of its content [17, p. 3; 21, p. 32, 34, 47-49, 51-54; 15, p. 20-22, 24-25,
32,128-129; 23, p. 77]. As a rule, the authors cite the well-known position of Titus Livy on
the Laws of the XII tables as fons omnis publici privatique ... iuris ("the source of all ... law,
both public and private" - Liv., 3, 24, 6), the content of which was originally formulated
ambiguously, somewhere even meaningfully and in a certain sense mysteriously. This
judgment is further repeated, accompanying the analysis of both the essence of the source
of law and individual varieties of this source in certain branches of national law and in in-
ternational law.

In fact, this rather quickly leads the authors to the assertion (not always reasoned and
logically justified) that the term “source of law” itself is not accurate (or sufficient) to re-
flect the nature of the relevant legal phenomenon, therefore, many specialists consider it
more correct to use the category “formal source of law” [22, p. 30-31, 33, 34; 10]. This cat-
egory concretizes (“shapes”, “positifies”) an initially ambiguous term and makes it, accord-
ing to some experts, more practical. At the same time, it is worth noting that the authors
rarely specifically clarify this terminological point: as a rule, the source of law is defined “by
default” as a formal source of law from the very beginning. Sometimes it is explicitly stated
that the use of the category “source of law” is not rational in legal science, since “the above
concept is among the mostly incomprehensible in the theory of law” [2, p. 32]. In principle,
if one adheres to this logic, then all law, both objective and the system of subjective rights,
is also “incomprehensible”, which may lead to well-known negative conclusions.

Many authors rightly point to a procedural point reflected in the very name of the cate-
gory “source of law”: the word “source” (in various languages - fons, source, Quelle, fuente,
fonte, Zrédto, izvor, krynitsa, dzherelo, etc.) denotes 1) the origin of the object and 2) the ini-
tial path of its subsequent development, the path in which the emerging object is fundamen-
tally influenced by various objective and subjective factors. In this context, the source of law,
understood in almost any specific meaning (ideological source, political source, socio-
economic source, socio-cultural source), closely correlates with the category of “law-forming
factor”, established in theoretical and legal science [27; 33, p. 608, 612-613].

Thus, to be logically and terminologically consistent, the source of law, considered in
its many-valued semantic meaning, is actually identical to the law-forming factor. In this
sense, well-known questions arise as to why experts are so stubbornly trying to use this
term in a formal, formalized sense, without moving, however, to the logical use of the term
“form of law” more appropriate to the context [29, p. 16].

The semantics of the word "source" defines the content of this concept in different
ways:

1) as a direct indication of the origin from something (the source of law as a designa-
tion of the origin of law from the state will expressed outside);

2) as a path of development from something to something (as a system of sequentially
replacing each other monuments of law - fontes cognoscendi);

3) as a carrier of certain information about something (information source, source of
knowledge of law, digital shell of law).

Also, quite often the word “source” in its main meaning is identified with the concept
of “source”, in which case both of these terms are equivalent to a spring as a certain natural
force that generates a significant good (for example, water) with an indefinite nature of
origin. Hence, many researchers define this issue as philosophical (or philosophical and le-
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gal), which does not have (or should not have) a direct expression in the current positive
law. Therefore, such an understanding of the source of law from this position can generally
be abandoned, which is obviously wrong. Apparently, such a neglect of the achievements
and possibilities of the philosophy of law often entails an unreasonable identification of the
source of law and the formal source of law [19, p. 182-184].

Understanding the category “source of law” by analogy with the meaning of a spring
in social life, it should be noted that in this case the very concept of law, its meaning both in
the objective and subjective senses, as well as the construction of a system of law funda-
mentally depends on the meaning that attached to the content of the category "source of
law". And this, in turn, is connected with the designation (and possible subsequent solu-
tion) of the problem of polysemanticity (polysemy) of the category “source of law” itself.

Consequently, the more types of understanding of law are considered in order to ex-
plain the essence and procedure for the implementation of this regulatory phenomenon, the
more ambiguous the content of the category “source of law” becomes. The reduction of the
entire wealth of views on the origin and subsequent development of law to the legalistic di-
rection of legal positivism meaningfully “emasculates” the term “source of law”, becomes an
ideological justification for identifying the source of law and the formal source of law, and
further - the reduction of any “real”, “practice-oriented” source of law to a legal act.

This, perhaps, can explain a rather simplified approach to the presentation of this cat-
egory and its specific classifications in modern educational literature on the general theory
of law [31, p. 232, 233; 32, p. 47; 18, p. 284-288]. In this case, the sectoral theory, as a rule,
focuses on what is proposed and gives similar classifications of sources of law, first in the
educational literature, and then in scientific papers, which at one time was reasonably
noted by V. V. Ershov [12, p. 10-15].

This further implies the fundamental need to distinguish between the source of objec-
tive law and the source of subjective law, the source of positive law and the source of natu-
ral law, and especially the source of national law and the source of international law. Con-
sequently, the source of law, even in the formal sense, not only can, but must be understood
in several meanings. This means that a logical problem exists and needs a certain solution.

[s there a real way to solve this problem?

It seems that a possible option for avoiding the excessive ambiguity of the content of
the category “source of law” and returning it to its original philosophical and legal meaning
will be a special emphasis of the modern general theory of law on the parallel developing
category “form of law”.

As G. F. Shershenevich noted at one time, this category, temporally corresponding to
the current period of time, is quite capable of replacing that version of understanding the
source of law, which includes legal norms combined into a certain system to regulate vari-
ous social interactions “here and now” [37, p. 368-380]. That is, as a form of law, one can
understand the meaning of the multi-valued category “source of law”, which is usually (“by
default”) referred to as a formal source of law.

At the same time, the form of law just reflects a certain static moment of fixing legal
norms within the framework of the outer shell. Thus, the law, consisting of the N-th num-
ber of legal norms, includes them in its composition as an external form, ipso facto the law
and the legal norms of this law correlate with each other as form and content. Consequent-
ly, the law (and any other formal source of law) is logically designated as a form of law
(a form that contains law). The practical proof of the correctness of this conclusion is the
use of the expression “on the basis of Article N of the law”, which is used to determine the
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regulatory reason for the occurrence of certain legally significant consequences in relation to
a particular person. It is clear that not the article itself (its paragraph or subparagraph) con-
tains an indication of these consequences, but the rule (norms) of law enclosed in the shell of
this article (its paragraph or subparagraph). At the same time, the outer shell itself (a form of
law) is defined here in a static, ascertaining sense, which makes it possible to unambiguously
apply a certain rule of social behavior. It turns out that despite all the natural dynamism of
law, the mechanism of legal influence, it needs more or less unshakable outer shells, the ref-
erence to which emphasizes the real nature of the operation of the law itself.

Branch theory can (taking into account the verification of the meaning and frequency
of the use of the relevant terminology) perceive this change in the understanding of the
source of law and make it practically justified and frequent. At the same time, experts have
reasonable doubts about this [20, p. 58; 21, p. 58; 23, p. 81]. For too long (in fact, about
a century), the category “source of law” has been perceived in branch jurisprudence as an
actual synonym for the category “form of law” without sufficient explanations. Sometimes,
at a fundamental level, this is defined as a kind of “tribute to the established ... peculiar tra-
dition” (M. N. Marchenko).

The remaining options for understanding the content of the category “source of law”,
which are traditionally offered by the pluralistic doctrine of legal morphology and which
just create certain difficulties with an unambiguous perception of the content of this cate-
gory, it makes sense to consider it as law-forming factors (socio-economic, ideological, po-
litical, traditional, religious, etc.), which interact with the resulting forms of law on various
temporal and spatial planes.

Thus, the multi-valued construction “source of law” as a result of such a logical opera-
tion does not lose its meaningful polysemanticity, however, such polysemanticity is
“smoothly” distributed over two levels: the level of law-forming factors (sources of law in
the main, philosophical and legal sense) and the level of law forms ( sources of law in
a practical, formal-legal sense).

At the same time, such a possible solution to the stated problem, as a rule, is blocked
by a certain “habit of word usage”, which may not be related to the specific content of the
legal category “source of law”. This is largely a question of the habit of lawyers who at one
time studied this category in a complex, polysemantic sense without sufficient understand-
ing of the nature and causes of this polysemanticity and, as a result, simplifying the legal
reality, came to the perception of the source of law exclusively as a formal source.

It also seems important to understand the forms of law in a sense that is not identical
to the parts of law (types of law), not to reduce these forms to the actual rules of law that
form its regulatory content. In this sense, one should recognize the inaccuracy of the well-
known assessment of the sources of law by L.I. Petrazhitsky, which has already been re-
peatedly emphasized by Soviet legal dogma.

Thus, there are at least four possible solutions to the logical problem of perceiving the
content of the polysemantic category “source of law”:

1. Use the traditional logical “substitution of concepts” (the monistic approach of
S. L. Zivs, M. L. Baitin): source of law = form of law (perceive as a source of law only a formal
source of law, i.e. a form of law; other types sources of law should not be considered in
principle and considered as “excessive theorizing”, “philosophizing”, not in demand in prac-
tice) [13; 3].

2. Define the term “source of law” as broadly as possible (pluralistic approach of
S. S. Alekseev, M. N. Marchenko): both as a formal and in the meaning of any other (cogni-
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tive, ideological, socio-economic, religious, etc.) source of law; at the same time, to analyze
mainly formal sources of law, without identifying them with sources of law in general [1;
20; 21].

3. Replace the use of the ambiguous term “source of law” with the concept of “form of
law” with a special indication that in this case we are talking about external forms (shells)
of law (“revolutionary” approach of G. F. Shershenevich, A. F. Shebanov, V V. Ershova) [37;
38; 34; 35; 36, p. 42; eleven; 12].

4. Take a “conciliatory position” (“evolutionary” approach of S. V. Boshno), defining
“formal source of law” and “external form of law” as synonyms, while not identifying them
with the general meaning of all sources of law and all forms law, making a conclusion about
the development and practical significance of the source of law in the formation of a sus-
tainable final form of law [5; 6; 7].

The gradual formation and improvement of these approaches in different periods of
development of Russian and Soviet jurisprudence is brilliantly reflected in a series of three
conceptual and analytical articles by K. V. Petrov in 2009, devoted to the development of
scientific views of leading domestic lawyers on the issues of the content and correlation of
the categories "source of law" and “form of law” from the beginning of the 19th century to
the beginning of the 21st century [26; 25; 24].

In modern scientific and educational literature, in fact, one can see elements of each
of the above approaches to solving this logical problem, while “by inertia” the first option is
more often used. At the same time, attempts have recently been made to “modernize” the
legalistic approach and adapt it to the requirements of practical legal activity, in connection
with which, for example, it is proposed to introduce the concept of “source of law enforce-
ment” [8]. Also noticeable is the desire of individual authors to consider the categories of
"source of law" and "form of law" through the prism of the modern scientifically based con-
cept of integrative legal understanding [4]. Traditionally, consideration of the polysemantic
issues of the category “source of law” ends with an indication of the many well-reasoned
positions of scientists and the need to continue further research in this area, with which
one cannot but agree [14, p. 86].

Ultimately, the choice of one of the above options for solving the stated logical prob-
lem depends on the very type of understanding of the nature, origin and essence of law,
which the lawyer adheres to [28; 30, p. 8, 11]. It does not matter whether such a lawyer is
a theoretical scientist or a practical worker. The conditional “bet” in this issue on legalism,
jussociologism or legal realism can determine the direction of further research in the field
of morphology of law. At the same time, it seems that the transition to a broad conceptual
and further practical use of the term “form of law” (the third approach) will be the best
means of solving this problem.
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IMIPABOBBIE OCHOBBI 'OCYAAPCTBEHHOI'O KOHTPOJIA
JEATEJAbHOCTU POCCUMCKO-AMEPUKAHCKON KOMIIAHUM
(1799-1867)

AHHomayus. B 1799 200y ykasom Ilasaa I 6bi1a ocHosaHna Poccuticko-Amepu-
KaHCKasl kKomMnaHus. B cmamoee u3yueHnvl Haubosiee 3HA4UMble HOPMAMUBHO-NPABO-
8ble akmul, pegyaupyroujue dessmeabHocmb Poccuticko-AMepuKkaHckol KOMNAHUU.

B cmamve paccmompenbst hopmbl 2ocydapcmeeHHO20 KOHMPOs dessmeabHocmu
Poccuticko-AmepukaHnckotl komnaHuu. OyeHueass cucmemy 20cy0apCmeeHHO20 KOH-
mpo/s 3a ee 0esimeNbHOCMbI0, MOXCHO CHUMAMb, Ymo Ha MOMeHm obpa3osarust Kom-
NaHUU npasume/aibCmeeHHblll KOHMpOoJIb 3a ee 0essme/sbHOCMbI0 NPAKmMu4ecku omcym-
cmeosas. B danvuetiwem npunsimue IIpasun u Ilpusuaezuti Komnanuu e 1799 2o0dy
3a/109€UN0 HaYa0 «o2ocydapcmenenus» Komnanuu u 6ydyuezo ycmaHos1eHusl npa-
8umMe/1b,cmMeeHHO20 Had30pa 3a ee dessMeAbHOCMbIO.

Kaioueswle caoea: Pocculicko-AmepukaHckasi KOMNAaHusi, 20cydapcmeeHHbll
KoHmpo/b, Ycmasbsl Poccuticko-AMepukaHckoll KoMnaHuu, cesepo-3anadHasi meppu-
mopus CesepHotl Amepuku, Poccutickas umnepusi.

OduruunanbHOe OTKpbITHE CeBepo-3anaJiHOW TeppuTopuu CeBepHOW AMeEpHUKH CO-
CTOA/10Ch B 1741 rofly pocCUMCKOU aKcniefUuLiMen o pykoBoAcTBoM B. U. Bepunra. Yepes
ro/; 6b1JI0 IPUHATO pellleHHe NPOAOKUTD KOJIOHM3ALUI0O CeBepo-3anaJjHOM TePpPUTOPUHU
CeBepHOUl AMepHKHU 10 6epery oT AJISICKH 10 MEKCUKAHCKUX TEPPUTOPHUH, UTO ObLJIO 00Y-
CJIOBJIEHO OTCYTCTBHEM Ha 3TOM nobepexxbe CeBepHON AMepUKHU eBpoInelileB; 60Jee 6J1a-
TONPUATHBIMU KJIMMaTHUYEeCKUMHU YCJI0BUSAAMU Ha 1ore beprHrosa npoJsinBa, 4eM Ha ceBepe,
YTO CNOCOOGCTBOBAJIO Obl KOJIOHMW3AL MU 3TUX TEPPUTOPUM U BeJEHHUI0 Ha HUX XO3SMCTBa;
MCI0JIb30BAaHMEM HaJIOr0006J/I0’KeHUs1 HacesleHUs KOJIOHU3MPOBAaHHbIX 3eMeJlb JJIs1 YCUJle-
HUA GUHAHCOBOrO 6J1aronoJy4rs rocyjapCcTBa; HeXxeJlaHUeM OT/iaBaTh OTKPBIThIEe TEPPHU-
TOPHUH JPYTUM UMHOCTPAHHBIM IOCyZapCTBaM.

OcBoeHue [laHHBIX 3eMeJIb CBA3aHO C UMEHEM DPBLIbLCKOro Kynua ['puropus MeaHo-
BuYa lllenuxoBa. Ero skcneguuus ¢ 1784 no 1794 rop ocyljecTBU/Ia NpoOABUXKEHHUE B Ce-
BEepO-BOCTOYHOM HalpaBJIeHUU BJAOJIb pekd IOKOH M Ha I0ro-BOCTOK B HallpaBJIEHUH ap-
xuresara Anekcasjpa [6, c. 45]. KosioHusanus TeppuTopuid 6b11a 60JbLUIUM YCIEXOM AJIsT
Poccuiickoro rocyzapcTsa, 0JHAaKO BOSHUKA/IU TPYAHOCTH K UX IOJTHOMY OCBOEHHUIO.

KinuMaTryeckue ycioBUs ceBepo-3anaJHbIX TeppuTopuil CeBepHOl AMepUKH Obl-
JIX I0CTaTOYHO CYPOBBIMH, HU3Kas TeMIlepaTypa U OTCYTCTBHE pa3BUTON MHPPACTPYKTY-
pBbI I03BOJISIJIM XKUTh IlepecesieHlaM TOJbKO B/0JIb 6eperoBor iMHuM [5, c. 114]. YaaneHn-
HOCTb OT LeHTPaJIbHOM 4YacTu Poccuy npenaTCcTBOBaJia YCTAaHOBJIEHHUIO »KECTKOTO KOH-

* CmenaHoea Esnena EezeHbesHa — HaYaJbHUK y4€6HO-METOAMUYECKOT0 oTzesa UPKyTCKOro 1opuam-
YeCcKoro HHCTUTYTa (punan) YHUBepcUuTeTa NpoKypaTyphl Poccuiickoit ®enepaiuu. E-mail: kanuze-
lelena@inbox.ru
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TPOJI HA ITaHHOU TeppUTOpPUU. bosiee TOro, OCTYN K 3TOM CypOBOW MECTHOCTH JiexaJl 4ye-
pes ellje He 0CBOEHHYI0 MOJIHOCTbI0 CubHUph [12, c. 54]. /laHHas npob6JieMa 0CTPO MOCTABU-
Jia BONPOC O CIIOCOOHOCTU OOOPOHSATH TEPPUTOPUU OT HALECTBUS UHBIX TOCYJApPCTB, KO-
Tophble y3ke K 1775 roay 6b1JIM Hac/bIIIaHbI 06 UX pecypcax [8, c. 5].

Eme oHO#M npo6JsieMoi CTajJu CTOJIKHOBEHHUS] C MECTHBIMU XUTENSIMU — UHeN1a-
MU-TJUHKUTAMH, OTCTAUBABIIMMU CyBEPEHHOCTb TEPPUTOPHUHU, HA KOTOPOK MPOKHUBAJH,
BCTYNaBIIMUMHU B BOOPY>KeHHble KOHQIUKTBI C POCCUHCKUMHU KoJsioHHCTaMH [9, c. 309].
Y c/IeHHOCTh BOMHCTBEHHbBIX UH/IEM1IEB-TJIUHKUTOB ObljIa He MaJIOH, 6oJiee IECATH ThICIY
yeJsioBeK [9, c. 25].

B 1799 roay ykasom IlaBsa [ «O HauMeHOBaHHWM KOMIIAHMH, COCTAaBUBILEWUCA JJid
NPOMBIC/JIOB U TOPTOBJIU IO CEBEPO-BOCTOYHOMY MOPIO, IPOMBICJIOB U TOProeau Poccuii-
CKO-aMepHKaHCKON KOMIaHUU» (C MPUJIOKeHUWEeM NpaBuWJ, NPUBUJIErud U akta Kommna-
HUH) OblIa yupexaeHa Pocculickasg-AMepukaHckas kommnanus (ganee — PAK) [1, 2, 3, 4].

PaccmaTpuBasi cucTeMy rocy1apCTBEHHOTO KOHTPOJIA 3a €€ AesTeJbHOCTbI0, MOX-
HO CYUTATh, YTO HA MOMEHT 06pa30oBaHUs KoMNnaHUM NpaBUTENbCTBEHHBINH KOHTPOJIb KaK
TaKOBOW MpaKTU4YeCKU OTCyTcTBOBaJ. IIpennoxxeHuss KomMepi-ko/jierTuu O TOM, YTOOBI
PAK nepeuwna noj; ee oneky, He 6bLJIO peain30BaHO. baarofapss akTUBHBIM JA€WCTBHUSIM
H. II. Pe3anoBa, PAK nosyyusia iMmpokue npasa u nNpeuMMyliecTBa Npy MpPakTUYECKU T0JI-
HOM OTCYTCTBUHU TrOCyJapCTBEHHOTO HaJi30pa 3a Hel. OpHako npuHaTue [IpaBua u [lpu-
Buierud Komnanuu B 1799 rozy 3asoxu/o HavaJlo «OrocyzapcTBieHuss» KoMmmaHuu
Y OyAyl1ero yCTaHOBJIEHUS IPaBUTENbCTBEHHOT0 Ha/[30pa 3a ee eI TeJIbHOCThIO.

Co3paTensiMmu kKoMMepyeckol koMnaHuu 661 Kynubl I'. W. llenuxos u A. A. Bapa-
HOB, KOTOpble B35JI1 Ha ce6s1 prHAHCUPOBaHHWE MEPONPUATHH M0 UCCAeJ0BaHUIO, OCBOE-
HUIO U 060pOHE KOJIOHU3UPOBAHHBIX TEPPUTOPUN HA IPYTOM KOHTUHEHTE MPH YCJIAOBUU
NoJIydyeHUs NPUBUJIETUH B HUCIOJb30BaHUM PeCypCcoB JaHHbBIX 3eMesb. Kommanusa nosy-
4yyJia IpaBo Ha UCCIe0BaHHe 3eMeJlb CeBepo-3anaJHbIX TeppUuTopuil CeBepHON AMEpPUKH,
a Tak)ke MOHOTO0JIbHOE MPaBo Ha OCyleCTBJAEHHEe NyuHoro npomseicaa [11, c. 90].

B3aMeH mpejocTaB/eHHBIX LIMPOKUX NpaB, BKJIYas «0COOeHHble NPUBUJIETUNY,
Ha Poccuiicko-AMepHKaHCKYI0 KOMIIAHUIO BO3JIaraJUCh 33a/jlauM, UMewlde CTpaTeruye-
CKOe 3HaYeHHe JJIsl Pa3BUTHS U YKPEMNJIEHUS POCCUMCKOMN roCyJapCTBEHHOCTH HA BOCTOY-
HbIX pybexxax. Poccuiicko-AMepuKaHCKasi KOMIAHUs obecleyrBasia peaju3alUio MpaBo-
BOM NOJIMTUKU POCCUHCKOM UMMIIEpUH MO OTKPBITHUIO, 3aCeJIEeHUK) U OCBOEHHUK) CeBepo-
3anagHod TeppuTopuu CeBepHOM AMEpUKHM NMOCPEJCTBOM OpPraHMU3alMM U NpPOBeJEHUs
I POMBICJIOBO-UCC/IEI0BATENbCKUX IKCIIe UL MU,

Poccuiicko-AMepUKaHCKass KOMIIAHUsSI CHOCOOCTBOBaJla Pas3sBUTHI0 COLIMAJIbHO-
3KOHOMMYECKUX OTHOUIEHUN U 061erocyjapCTBEHHBIX MOJUTUKO-IIPABOBbIX UHCTUTYTOB
B peruoHe. 3HaYUMOCTb Poccuiicko-AMepHKaHCKOM KOMIAHUU COCTOsJIa B OKa3aHUU To-
CYyZapCTBEHHBIM YYpeXJeHHUSAM COLEUCTBUS B OCYLIECTBJIEHUU KOJOHU3ALLMOHHOU Jed-
TEJIbHOCTH, B YaCTHOCTH, CTPOUTENbCTBe GOPTOB, LIKOJI, pacIpoOCTPpaHEHUH NPaBOC/IaB-
HOU Bepbl U 'PAaMOTHOCTHU CpeJjd MeCTHOTO HacesJeHHUs, CO3JaHUU HAY4YHbIX CTAaHLUHU MO
n3y4yeHHuo ¢pJiopa u payHa pervoHa.

KoMnaHus 6bly1a 4aCTHOM, XOTs, Ha JieJie 3TO ObLI ONbIT YaCTHO-TOCYAAPCTBEHHOTO
napTHepcTBa. Beap yxe ¢ yrBepxkaeHreM uMmiiepatopoM IlpaBua u [IpuBuiernu Komna-
HUM 6bLJIO MPsAMO 0603Ha4YeHo, YTo PAK ¢dopManbHO YacTHas, 0JHAKO UMeeT MeCTO rocy-
JlapCTBEHHBIN KOHTpPOJIb. [laparpad 12 raacuT o ToMm, 4yTo yupexaaemas B Upkytcke Kom-
NaHWf MMeHyeTCs MOoJ BbiCOYauKMM Ero mmmnepaTopckoro Bejn4ecTBa NOKPOBUTEbCT-
BoM Poccuiicko-AMeprKaHCKass KOMIAaHHUS.
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B cB3U € TeM, UTO poccuiickre TeppuTopruu B CeBepHOU AMEPUKU ObLIN yaleHbl
OT LIeHTPaJIbHOTrO anmnaparTa, OpraHbl LLeHTPaJbHOU BJIACTH OCYLIEeCTBJISJIA KOHTPOJIb 3a
JlesITeJIbHOCTbIO NMPOMBICJIOBBIX 3KCIEAUIUHN JHIlIb KOCcBeHHO. [Ipeo6siafana yacTHompa-
BOBasd cocTaBJidgpIas. ['ocysapcTBeHHBIN KOHTPOJIb B YIPaBJIE€HUN TEPPUTOPUAMHU YETKO
NPOCJIeKMBAETCA B TEKCTax TAaKMX MPaBOBbIX aKTOB, Kak YcTaBbl Poccuiicko-AMepuKaH-
cKol koMmnaHuu. B YcraBe 1799 rojga ny6/M4YHO-paBOBasl COCTaBJAKOLIAA SBJAETCH
BeCcbMa orpaHuyeHHoH, YctaB 1821 roja ycuivMBaeT ee B 3HAYUTEJNbHONU Mepe U BbICIIEN
TOYKHU OHA JlocTUraet B YcraBe 1844 rona, KOTOpbIM AeUCTBOBAJ BIJIOTH [0 JIMKBUJAL WU
Komnanuu [14, c. 540].

PaccMoTpuM JiBe popMbl rocyJapCTBEHHOTO KOHTPOJISA 3a JlesiTeJbHOCTbI0 Poccuii-
CKO-AMepHUKaHCKOU KOMIIAHUU: BHEIIHIOI0 U BHYTPEHHIOIO.

[lepBas 6blia HauboJsiee MpUOPUTETHOW, Mo MHeHUIO A.H. EpMmosiaeBa, siBsisieTcs
HauboJiee HaAeKHOU U 3pdekTUBHOM [7, c. 113]. OHa mposB/sIach B pa3paboTKe U NMpU-
HATHU rocylapCcTBOM YcTaBoB KoMmaHuH, a TakKe B OCYILECTBJIEHUHW KOHTPOJISA COBJIIO-
JleHWsl UX HOPM W npaBui. HabsozeHue Besoch MOCPeCTBOM MOMEYUTENTBHOTO MUHU-
cTtepcTBa. U3Haya/ibHO Takue QYHKIUU ObLJIU BO3J103KEHBI HA MUHUCTEPCTBO BHYTPEHHUX
Jies1, fanee - HAa MuHuCTEpCcTBO GUHAHCOB.

Jo 1821 roga MUHUCTEPCTBO He HECJI0 OTBETCTBEHHOCTD 3a JeATeJIbHOCTh Koma-
HUHY, a JUlIb Habogano. [locie npuHaTtua YcraBa 1821 roga, 3To mosioxkeHUe U3MEHU-
Jioch [3, c. 842]. bria chopMupoBaHa YeTKasA CUCTeMa B3aUMOJeUCTBUS MONEYUTEbHOTO
MHUHHUCTepCTBa U Poccuiicko-AMeprKaHCKOW KOMNAHWU. OTBETCTBEHHOCTD NPU 3TOM JIO-
»KUJ1ach Ha 00a yYpexJeHusl.

YcraBom 1821 r. 66111 3aKperieH pasjen «06 06s3aHHOCTAX KoMnaHUM B OTHOLIe-
HUU NpPaBUTEJNbCTBa». Llesiblo rocy/lapcTBEHHO-NPABOBOM MOJUTUKK CTAaHOBUTCS yCHUJIE-
HUe KOHTpoJisi PUHAHCOBOU JesATeJbHOCTH JAHHOM KOMMepYecKol opraHusauud. Poc-
CUHCKO-AMepHKaHCKasi KOMIMaHUS 006s3bIBajsiach ONpaB/iaThb MpeAoCTaBJeHHOE POCCHUM-
CKUM TOCyZlapCTBOM €l 10BepHe, 060eCneYnuThb [[eJIOCTHOCTh KOJIOHUW, COXPAaHUTb MUPHBIE
OTHOLIEHUS C COCEJHUMU rOCyapCTBaMU, OCHOBBIBATb CBOM MPEJNPUATUS «K 001el ro-
cyZlapcTBeHHOU noJib3e» (§ 35). O cBoel aeATenbHOCTH KoMnaHus Ao/KHA JOK/IaAbIBATh
B MuHHCTepcTBO PUHAHCOB, KOTOPOE, B CBOI O4Yepefb, ObLI0 0053aHO OCYILECTBJSTH
«6UTeJbHBINA Ha/l30p» 3a peajn3alleld Bo3JI0KeHHbIX Ha Hee QyHkuui (§ 63). Ecau pa-
Hee KOOPJAUHUPYIOLYI0 AesATeJbHOCTb OCYLIECTBJISIJI KOPPECHOH/JEHT B JIMIEe KaMeprepa
H. II. Pe3aHoBa, TO BBUAY LieHTpau3alud MuHHUCTepCTBO PUHAHCOB 065I3bIBAJIOCh HEMO-
CpeACTBEHHO JI0KJIa/IbIBAThH O AesiTeibHOCTU KoMnaHuu riiaBe rocyapctsa (§ 36) [3, c. 842].

B nepuo/j, ielicTBUS nepBoro YcraBa MUHUCTEPCTBA 3a JleATe/bHOCThI0 KoMnaHuu
JIMILIb HAGJ0Ja/ly, C IPUHSATUEM Ke BTOPOro YCTaBa, CJ0XHWJIACh YeTKasi CUCTeMa B3au-
MozeucTBud nomneyuntesbHOoro MuHucrepcrsa U PAK. [lo mHenuto A.H. EpmosiaeBa, Takyro
bopMy roCKOHTPOJISI MOXKHO MPU3HATh HaZieXKHOM [7, c. 114].

['ocypapcTBeHHble peBU3UH TaKXKe SIBJISIMCh GOPMOUM BHELIHET0 rocyAapCTBEHHO-
ro KOHTpPOJIsl, KOTOpPble MPOBOJAUJIUCH OUYEHb PEJIKO B CBSA3U C YAAJEHHOCTBIO KOJIOHUU OT
[eHTPaJIbHOTO yIpaBJeHHs], TaK KaK TpeboBasiu 60bIIMX PUHAHCOBBIX 3aTpaT [13, c. 48].
Tpu npoBepku feATeqbHOCTH NpoBoauch ¢ 1804 no 1818 roa. PesysnbTaTel yeTBepTOU
6pL1u npeacTtaBiaeHbl B 1860-1861 rr. UHcnekTopaMu ObLIM JJaHbl peKOMEHJAUU [JIs
yJydlleHUs JeATeJbHOCTH Poccuiicko-AMepUKaHCKOM KOMIIAHUH.

BHyTpeHHss dopMa rocyjlapCTBEHHOTO KOHTPOJISI HE MOJIy4YUJia CBOEro Pa3BUTHUSI.
OHa 6bl1a OCHOBaHa Ha BaUsAHUM [IpaBUTebCTBA Ha Aesia KoMnaHuy, B CTPYKType KOTO-
poil He 6bLJIO MOCTOSIHHO JeMCTBYIOIIUX NPeJCTaBUTENbHBIX OpraHoB. [I[paBUTeNbCTBO He
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BJIaZleJI0 MMaKeTOM akUuM Poccuiicko-AMepuKaHCKOM KOMIIAHWH, He MUMeJI0 CBOUX IMOCTO-
SAHHO el CTBYIOLHX IPEACTaBUTENbHBIX OPTaHOB B €€ CTPYKTYPe.

Cyl1lecTBOBaJI0O HECKOJIBKO MPOEKTOB CO3/JjJaHWSl BHYTPEHHEN CUCTEMbI rOCyJapCT-
BEHHOT0 KOHTpOJIs, 3aK/toyawlnuecs B npespauieHud Ocoboro coBeta PAK B opraH roc-
KOHTpPOJIS U BO BHeJ[pEHUH B KOJIOHUAJIbHYIO aJIMUHUCTPALUIO TOCYyJapCTBEHHbIX YNHOB-
HUKOB. OJHAaKO peasiM30BaTh TaKWe MPeAJI0KEHHUS He yAanocb. BHyTpeHHsd cucTeMa ro-
Cy/lapCTBEHHOTO Ha/|30pa He CJI0XKUJIACh B CBA3HU C 60JIbIIMMU GUHAHCOBBIMU 3aTpaTaMH,
a TakXe MOTOMY, YTO PABUTENbCTBO CUUTAIO MPOCTO U3JIUUIHUM BBOJUTDH TAKYI0 CUCTEMY.

Heo6x0aUMO OTMETUTB, UTO KOHTPOJIb JleITeJIbHOCTU Poccuiicko-AMepuKaHCKOH
KOMIIAaHUHU OCYILECTBJIAJICA NOCPeACTBOM MPOBOJAUMBIX MHCIIEKTOPAaMU peBU3UM. B cBA3U
C OTAAJIEHHOCTbIO TEPPUTOPHM, PeBU3UU ObLIM OUYeHb peKu. Tpu NpoBEPKU JleATE/bHO-
¢ty nmpoBoauch ¢ 1804 nmo 1818 roj. PesysibTaThl 4eTBepTOM ObL/IM IpeAcTaByeHbl B 1860-
1861 rr. MHCnekTOpaMu ObLJIM JJaHbl peKOMeHJALMU JIJIs YAydlleHus AesaTeJbHOCTH Poc-
CUMCKO-AMEpPUKAHCKON KOMIIAHUMU.

TakuM ob6pasom, ciesyeT OTMEeTUTh, YTO Poccuiicko-AMepruKaHCKasi KOMIIaHUSA 3a-
HUMaJjla BeIyUlyl0 poJib Ha TEPPUTOPHUU BOCTOUHOI0 peruoHa Poccuiickoi umnepuu, Ha-
XO/IWJIaCh MO/, HEMOCPECTBEHHBIM MOKPOBUTEJNbLCTBOM IJIaBbl FOCYyAApCTBa U 0obJajana
MOHOTOJIbHBIM NPaBOM B OTHOIIEHUHU NpeJMeTOB BeJeHHs, perjaMeHTUPOBaHHbIX Ipa-
BOBbIMH aKTaMH.

3a neATeNbHOCTbI0 Poccuiicko-AMeprUKaHCKOW KOMIIAaHMHU JiBa BHJiA OCYILLeCTBJIEHUS
roCy/IapCTBEHHOT'0 KOHTPOJISI BHEC/IU OINpe/ie/IeHHbIM BKJIaJ, B pa3BUuTHe KoMnaHuu u umenu
KaK MOJIOKUTeJIbHblE, TaK W OTpHULATe/JbHble CTOPOHBbL. OTMeuyaeTcsl Hekasi CyMOYPHOCTb
B IPUHSITHUHU peLIeHUH 06 yuypexXJeHUH TOr0 UM MHOTO HaI30PHOT0 OpPraHa, YTO BO3MOXKHO
BBU/ly HeoObldyHOCTHM KommaHuu, ocHoBaHHOU «KosiyMG0OM pOCCHMCKUMY», HEOOXO0JUMOMU
B TOM IEPHO/], BpeMeHH Kak AJj1s1 Poccuu, Tak v AJ1s ee yupeauTtes [10, c. 43].

[IpaBuTeENBCTBO He cuuTaNo Poccuiicko-AMepUKaHCKYH0 KOMIIAHUIO 4acThblO a/jMU-
HUCTPATUBHOM CHUCTEeMbl TOCyZapCcTBa, NpU3HABaJo ee 0COObIM craTyc. Poccuiicko-
AMepuKaHCKasi KOMIIAHUs He 3aHsija MoJobarlee el MecTo B Mepapxuu pOCCUUCKUX O-
Cy/[lapCTBEHHBIX YUpeX/IEHUH 1 BeJla aBTOHOMHbIN 06pas CyllleCTBOBaHUS.
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The article considers the forms of state control over the activities of the Rus-
sian-American company. Considering the system of state control over the activities
of the Russian-American Company (RAC), we can assume that at the time of the
formation of the Company there was practically no government control over its ac-
tivities. Subsequently, the adoption of the Rules and Privileges of the Company in
1799 laid the foundation for the "nationalization” of the Company and the future
establishment of government oversight of its activities.
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The official discovery of the northwestern territory of North America took place in
1741 by a Russian expedition led by V. I. Bering. A year later, it was decided to continue the
colonization of the northwestern territory of North America along the coast from Alaska to
the Mexican territories, which was due to the absence of Europeans on this coast of North
America; more favorable climatic conditions in the south of the Bering Strait than in the
north, which would contribute to the colonization of these territories and the manage-
ment of their economy; the use of taxation of the population of colonized lands to en-
hance the financial well-being of the state; unwillingness to give open territories to other
foreign states.

The development of these lands is associated with the name of the Rylsk merchant
Grigory Ivanovich Shelikhov. His expedition from 1784 to 1794 advanced northeast along
the Yukon River and southeast towards the Alexander Archipelago [6, p. 45]. The coloniza-
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tion of the territories was a great success for the Russian state, but there were difficulties in
their full development.

The climatic conditions of the northwestern territories of North America were quite
severe, low temperature and lack of developed infrastructure allowed settlers to live only
along the coastline [5, p. 114]. Remoteness from the central part of Russia prevented the
establishment of strict control in this territory. Moreover, access to this harsh terrain lay
through Siberia, which had not yet been fully developed [12, p. 54]. This problem sharply
raised the question of the ability to defend territories from the invasion of other states,
which already by 1775 had heard about their resources [8, p. 5].

Another problem was clashes with local residents - the Tlingit Indians, who de-
fended the sovereignty of the territory on which they lived, who entered into armed con-
flicts with Russian colonists [9, p. 309]. The number of warlike Tlingit Indians was not
small, more than ten thousand people [9, p. 25].

In 1799, by decree of Paul I "On the name of the company formed for the trade and
trade in the northeast sea, the trade and trade of the Russian-American Company" (with
the rules, privileges and act of the Company attached), the Russian-American Company
(hereinafter - RAK) [1, 2, 3, 4].

Considering the system of state control over its activities, we can assume that at the
time of the formation of the Company there was practically no government control as such.
The proposals of the Collegium of Commerce that the RAC should come under its tutelage
were not implemented. Thanks to the active actions of N. P. Rezanov, the RAC received
broad rights and advantages with the almost complete absence of state supervision over it.
However, the adoption of the Rules and Privileges of the Company in 1799 laid the founda-
tion for the "nationalization" of the Company and the future establishment of government
oversight of its activities.

The founders of the commercial company were merchants G. I. Shelikhov and A. A. Ba-
ranov, who undertook the financing of activities for the exploration, development and de-
fense of colonized territories on another continent, subject to obtaining privileges in the
use of the resources of these lands. The company received the right to explore the lands of
the northwestern territories of North America, as well as the monopoly right to carry out
fur trade [11, p. 90].

In return for the wide rights granted, including "special privileges", the Russian-
American Company was assigned tasks of strategic importance for the development and
strengthening of Russian statehood on the eastern borders. The Russian-American Compa-
ny ensured the implementation of the legal policy of the Russian Empire on the discovery,
settlement and development of the northwestern territory of North America through the
organization and conduct of fishing and research expeditions.

The Russian-American Company contributed to the development of socio-economic
relations and national political and legal institutions in the region. The significance of the
Russian-American Company was to assist state institutions in the implementation of colo-
nization activities, in particular, the construction of forts, schools, the spread of the Ortho-
dox faith and literacy among the local population, the creation of scientific stations to study
the flora and fauna of the region.

The company was private, although, in fact, it was the experience of a public-
private partnership. After all, already with the approval of the Rules and Privileges of the
Company by the emperor, it was directly indicated that the RAC was formally private, but
there was state control. Paragraph 12 states that the Company being established in Ir-
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kutsk is referred to under the highest patronage of His Imperial Majesty as the Russian-
American Company.

Due to the fact that the Russian territories in North America were removed from the
central apparatus, the central authorities exercised control over the activities of fishing ex-
peditions only indirectly. The private sector dominated. State control in the management of
territories is clearly seen in the texts of such legal acts as the Charters of the Russian-
American Company. In the Charter of 1799, the public law component is very limited, the
Charter of 1821 strengthens it to a large extent and it reaches its highest point in the Char-
ter of 1844, which was in force until the liquidation of the Company [14, p. 540].

Let us consider two forms of state control over the activities of the Russian-
American Company: external and internal.

The first was the most priority, according to A.N. Ermolaev, is the most reliable and
effective [7, p. 113]. It manifested itself in the development and adoption by the state of the
Company's Charters, as well as in monitoring compliance with their rules and regulations.
Supervision was carried out through the Ministry of Trustees. Initially, such functions were
assigned to the Ministry of the Interior, then to the Ministry of Finance.

Until 1821, the ministry was not responsible for the activities of the Company, but
only supervised. After the adoption of the Charter of 1821, this situation changed [3,
p. 842]. A clear system of interaction between the Ministry of Trustees and the Russian-
American Company was formed. Responsibility for this fell on both institutions.

The Articles of Association of 1821 fixed the section "On the obligations of the Com-
pany in relation to the government." The goal of state legal policy is to strengthen control
over the financial activities of this commercial organization. The Russian-American Com-
pany undertook to justify the trust given to it by the Russian state, ensure the integrity of
the colonies, maintain peaceful relations with neighboring states, and establish their enter-
prises "for the general benefit of the state" (§ 35). The Company must report on its activi-
ties to the Ministry of Finance, which, in turn, was obliged to exercise “vigilant supervision”
over the implementation of the functions assigned to it (§ 63). If previously the correspon-
dent in the person of chamberlain N.P. Rezanov carried out coordinating activities, then in
view of centralization, the Ministry of Finance was obliged to directly report on the activi-
ties of the Company to the head of state (§ 36) [3, p. 842].

During the period of the first Charter of the Ministry, the activities of the Company
were only observed, but with the adoption of the second Charter, a clear system of interac-
tion between the Ministry of Trust and the RAK was formed. According to A.N. Ermolaev,
this form of state control can be considered reliable [7, p. 114].

State audits were also a form of external state control, which were carried out very
rarely due to the remoteness of the colonies from the central government, as they required
large financial costs [13, p. 48]. Three inspections of activities were carried out from 1804
to 1818. The results of the fourth were presented in 1860-1861. The inspectors gave rec-
ommendations for improving the activities of the Russian-American Company.

The internal form of state control has not received its development. It was based on
the influence of the Government on the affairs of the Company, in the structure of which
there were no permanent representative bodies. The government did not own a block of
shares in the Russian-American Company, and did not have its own permanent representa-
tive bodies in its structure.

There were several projects to create an internal system of state control, which con-
sisted in turning the Special Council of the RAC into a body of state control and in introduc-
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ing state officials into the colonial administration. However, these proposals were not im-
plemented. The internal system of state supervision did not take shape due to the large fi-
nancial costs, and also because the government considered it simply superfluous to intro-
duce such a system.

It should be noted that the control of the activities of the Russian-American Compa-
ny was carried out through audits carried out by inspectors. Due to the remoteness of the
territories, revisions were very rare. Three inspections of activities were carried out from
1804 to 1818. The results of the fourth were presented in 1860-1861. The inspectors gave
recommendations for improving the activities of the Russian-American Company.

Thus, it should be noted that the Russian-American Company occupied a leading
role in the territory of the eastern region of the Russian Empire, was under the direct pa-
tronage of the head of state and had a monopoly on subjects of jurisdiction regulated by
legal acts.

Two types of state control over the activities of the Russian-American Company
made a certain contribution to the development of the Company and had both positive and
negative sides. There is some confusion in making decisions on the establishment of a par-
ticular supervisory authority, which is possible due to the unusual nature of the Company
founded by Columbus Russian, which was necessary at that time both for Russia and for its
founder [10, p. 43].

The government did not consider the Russian-American Company a part of the ad-
ministrative system of the state and recognized its special status. The Russian-American
company did not take its rightful place in the hierarchy of Russian state institutions and led
an autonomous way of existence.
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KOTI'O MbI IIOTEPAJIN

B.B. TpodumoB*
P.B. 3es1enykuH"

HUKOJIA AHTOHOBHY ITPU/IBOPOB:
HACTABHHK, IPOPECCOP 1 OCHOBOITOJIOKHUK

30 aBrycra 2022 ropa yuieJs U3 >XU3HU BbI-
Jlaloluiica TeopeTUK rocyZapcTBa M Npasa, npa-
BOBe/| B LUIMPOKOM CMBICJIE 3TOTO CJIOBA, OCHOBA-
TeJb IOpUJMYEeCKON MIKOJbl TaMOOBLIMHBI, J0K-
TOp IOPUJHUYECKUX HaAyK, npodeccop, MOYEeTHbIH
yjieH Accouuanuu ropuctoB Poccun Hukosaih AH-
ToHOBHUY [Ipuzasopos. He crtano Bbigaromeroca
y4eHOro, MpeKpacHoro mnejarora, TaJaHTJIUBOTO
I0OPUCTA, YeJ0BeKa, OTJIMYABLIEroCs peJJKUMU /y-
IIeBHBIMU Ka4yeCTBaMHM.

B nauasie 90-x rogoB XX B. HukoJsaii AHTO-
HOBUY NpubbLT B TamM060B, IZle OCHOBas NEpPBbIA
I0pUANYecKUN ¢akynbTeT B ucTOpuU TaM6OB-
CKOM 06J1acTU. 3HAYUMOCTb QUTYpPbl U JIMUHOCTHU
Hukosiass AHTOHOBMYA /1/11 IPAaBOBOTO COOOILECT-
Ba perMoHa BeJIMKa.

H.A. TlpuaBopoB poguicsa B 1935 roay
B Kypckoil 06s1acTu B ceMbe PYKOBOJAMUTEJNS Ma-
IIMHHO-TPAKTOPHOM CTaHLMU. B TOT mepuoj faTta pox/JjeHUa He Bcerja oTMedasaachb Kop-
PEKTHO, 4TO ¥ npousouio ¢ Hukosaem AHTOHOBHYeM. BMecTo dpaKkTHYeCKOW JaThl POX-
JleHus1, 9 sHBaps, B CBU/IeTeJbCTBO O POXKAEHUM Oblla BHeceHa AaTa 5 ¢eBpansa. OgHako
JleHb POX/leHHs Bcerjia 0TMeyvaJsicsi MMeHHO 9 sHBaps, 0 4eM 3HaJIU BCe pOJiHble, OJIM3KUeE,
KOJIJIETY Y YYEHUKHU.

B paHHeM JeTcTBe ucnbITal BeChb y»ac Besnkon OTe4eCTBEHHOM BOMHBI, KOTOpas
CTpaIlHbIM OTHEHHbIM BaJIOM MpoKaTujack no Kypckoii 3emie. B nepBble MKOJbHbIE T'OJbI
IPUILIOCH TPOWTH Yepe3 roJioJ, ¥ Bce TAroThbl GallMCTCKON OKKynauuu. HecoMHeHHO, 3TO
OTpa3wWjioCh Ha XapaKTepe — A0OpbIM, HO CAEep:KaHHbIM; CUJIbHBIM, yPaBHOBELIEHHbINW, HO
MHOI/Ja — 3MOLMOHAJIbHBIM, 0COOEHHO, B YaCTH peaKLiMM Ha Hepa3yMHOCTb U HeClpaBeJn-
BOCTb, C KOTOPBIMH I1I0POY IPUXOAU/IOCH BCTPEYAThCA B OKPY>KaIOLeH 1eHCTBUTEIbHOCTH.

OkoHuuB B 1953 rony cpenHiowo 1mkosay ropoga O6osub Kypckoit obsiactu, Huko-
Jlall AHTOHOBHWY MOCTYNMJI B CTApUHHOE POCCUICKOe BOeHHOe yyeOHoe 3aBe/leHhe — WH-
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»)KeHepHoe yuuiuile ropoga Jlenunrpaga (Cankt-IleTepbypr). Ho cBoio pganbHeHIyio
kapbepy H.A. [IpuiBopoB cBA3as1 He C BOEHHBIM JieJIoM, a C opucnpygeHnuei. [locie yyu-
jquia B 1958 rosy oH cMOr NOCTYNUTh B OJIMH U3 BeJyIIUX COBETCKUX IOpUANYECKUX BY-
30B — XapbKOBCKUH IOPUJUYECKUM UHCTUTYT, CTaB, I10CJ€e ero OKOHYaHus, JUILJIOMUPO-
BaHHBIM CIIe[MaJIMCTOM B 06/1aCTH IIpaBa.

B aBrycte 1962 roga Ha ceccuu BepxoBHoro Coera Kanmbinkou ACCP Hukosau
AHTOHOBHWY ObLJI U30paH yieHoM BepxoBHoro Cyga Pecny6snku Kanmbikuu. HekoTopoe
BpeMsl CIyCTs eMy Oblia NpeJJjioKeHa JOHKHOCTD NpejceaTess cyfe6HOM Koleruy, 3a-
MecTUTesa npejcenartesns BepxoBHoro Cyna KanMbikuy, Ha KOTOPOW OH mpopaboTana Ao
1966 roaa.

B aT0 BpeMs B 1965 roay oH CTaHOBUTCS aCIMPAHTOM XapbKOBCKOTO HPUAHUYECKO-
ro MHCTUTYTA Ha Kadeape rpaxkjaHckoro npasa. B 1967 roay, 40CpoYHO 3aKOHYMB aCIu-
PaHTypy U 3aliMTHUB I0J pykoBoAcTBOM M.B. 'opJloHa KaHAMJATCKYI0 AMCCEPTALMIO HA
TeMy «O011as U cneyyaibHas paXkJAaHCKO-NPaBoBas 3allyMTa YeCTH M JOCTOMHCTBA JIMY-
HOCTU» [4], HuKos1alh AHTOHOBHY IJIOTHO CBA3bIBaeT BeChb CBOW JasibHeHIIMI npodeccuo-
HaJIbHbIU Y Th C WPUJUUECKON HAYKOW U 0O6pa30BaHUEM.

CraB B 1971 roay moueHToM, 3aBeAylolUM Kadepoil TOProBoro npaBa XapbKOB-
CKOI'0 MHCTUTYTa TOProsJid, Hukosaii AHTOHOBUY aKTHBHO NPOJOJKa/l CBOIO HAyYHYIO
JleTeJIbHOCTb, IepUOANYECKHU MyOJNKYs CBOM UCCIe[0BaHUA U CTaTbU B HAyYHBIX U3/a-
HUsX [5, 6]. Tak, ero MmoHorpadus «OxXpaHa 4eCcTU U JOCTOMHCTBA JUuHOCTH B CCCP» [1],
Bblllle/ilIasl B CBeT B coaBTOpCTBe ¢ A.B. bessBckuM, mosydyn/a IHUPOKYI0 M3BECTHOCTb
Y NIpU3HaHKEe Hay4YHOTo coobliecTBa U OblJla MpU3HAaHA OJHOU M3 KJIIOYEBbIX paboT Mo Te-
MaTHKe PaBOBOro obecrneyeHus: U JOCTOUHCTBA JUYHOCTU. B 1977 roay BbIXOAUT MOHO-
rpadusa Hukosass AHTOHOBUYA «/JOCTOMHCTBO JIMYHOCTH U COLUATUCTUYECKOE ITpaBo» [2].

9TU KHUTM BO MHOTOM CTaJ/IM KJIAaCCUKOW 10 TeMe NPaBOBOro obecrneyeHUs1 YeCTH
M JJOCTOMHCTBA JINYHOCTH, IUTUPOBAJINCh U NPOJOJKAIOT LUTUPOBATLCA B HAYYHBIX HC-
Cle[JOBaHUAX MO JaHHOU mpob6seMaTuke. [I[py 3TOM TpyAbl y4eHOro 3HAKT He TOJIbKO
B Poccuy, HO ¥ BO MHOTHMX 3apy0eXHbIX CTPaHax.

OcyuiecTBs aAMAHUCTPATUBHYIO U NPENoJaBaTeJbCKy0 AeATeJbHOCTb B IOpU-
JIM4eCKUX By3axX XapbKOBa, y4eHbIH BeJleT aKTUBHYI0 paboTy N0 MOAOTOBKE JJOKTOPCKOH
Auccepranuy. biarogapsa TaJaHTy U BoJie, IPON/sA Yepe3 HeNpoCThle XKU3HEeHHbIe U NPOo-
deccuoHa/bHbIE UCNIBITAHUS, JOCTUTAET HAMEYEHHOTO pe3yJbTaTa. B 1986 roay y4yeHbii
C YCIIeXOM 3allUMTHUJ JOKTOPCKYI AMCCEpPTALMIO N0 TEOPUHU NpaBa Ha TeMy: «MHCTUTYT
JIOCTOUHCTBA JIMYHOCTHU B COBETCKOM IpaBe» [3], B KOTOpOU ObLIM BOMJIOIEHbI pe3yJibTa-
Thl MHOTOJIETHETO HAYYHOT'O TPY/a [0 3TOU CJI0’)KHOU U MMeIller onpeesoliui Xapak-
Tep J/1s1 Bcel MaTepuu NpaBa NpobJyeMaTHKe.

B 1987 roay H.A. [IpuaBopoB cTaHOBUTCS NpodeccopoM, 3aBeAyrouuM kKadepoit
TEOPUU TOCyJapcTBa M npaBa HanuoHa/bHOM IOpUAMYECKOM aKaJleMUH YKpauHbl HUM.
fApocnaBa Myaporo (r. XapbkoB). [Ipopa6oTaB Ha 3ToH Ao/HKHOCTH A0 1993 roja, oH ObLI
IpurJalleH NepBOHaYaJIbHO Ha paboTy B . Kypck Ha J0/DKHOCTB 3aBefytouiero kageapou
TeOpHH NpaBa, a 3aTeM B I. TamM60B B TaMOOBCKUI TrOCylapCTBEHHbIM YHUBEPCUTET UMEHU
['.P. [lep>kaBUHa Ha JAOKHOCTb 3aBejyloliero kadeapol Teopuu rocyZapcTBa U mpaBa
(kakoe-TO BpeMsl ObLJI0 Ha3BaHUMe — Kadeapa 0O0LeNpPaBOBbIX AWCLUIJIMH) U JEeKaHOM
I0pUUYecKoro GpakyJibTeTa.

TpyaHO nepeoneHUTh posib U 3HadyeHUe Hukosasgs AHTOHOBHYA B €ro BJAMSHUHU Ha
pa3BuUTHE IOPUAMYECKON IIKOJbl U npodeccuu Ha TamboBuMHe. BbicTynuB co3jaTeseM
opuiuieckoro ¢aky/abTeTa (MHCTUTYTa NpaBa) YHUBEpPCUTETA, KadeJp, aCIUPaHTYphI,
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OCYIeCTBJISAS PYKOBO/JCTBO Y4eOHBIM U Hay4HbIM npoueccoM, H.A. [IpuiBopoB BHec KJito-
4YeBOW BKJIaJ, B OpraHU3alUI0 U pa3BUTHe IOPUAUYECKOr0 06pa30BaHUs U IOPUUYECKOU
HAyKH B pervoHe.

[lepByto 1 OCHOBHY10 060MMy NpodeccopcKo-NpenoAaBaTebCKOro COCTaBa IpUANYe-
ckoro ¢axyJsibTeTa COCTaBUJIU MOJIOJble U NepCIeKTUBHbIE BBITYCKHUKHU UCTOPUYECKOTo ¢a-
KyJIbTeTa, Ha KOTOpbIXx Hukosan AHTOHOBUY caesan cTtaBKy: A.B. 3axapos, A.B. Ko4yeTkos,
B.B. Tpodumos, H.E. Cagoxuna, A.C. [IlydHHUH U MHOTHe ApyrHye. B nocieaywoiieM MHOTHE U3
HUX PacKpbl/IM ce651 Kak Ha Hay4HOM, TaK M Ha NPaKTUYeCKOM I0pPUAUYECKOM MONPHULIE.

3a rozbl paboThl B KayecTBe JieKaHa Iopundeckoro ¢paky/abTeTa, a 3aTeM JUpeK-
Topa MHcTuTyTa npaBa /lep>kaBUHCKOro YHUBepcuTeTa HukosaeM AHTOHOBUYEM ObLIU
Co3/laHbl He06X0UMble yCA0BUA AJ GOPMUPOBAHUA M Pa3sBUTUA KaZ|pOBOTO HAYYHOTrO
noteHuuasa. [log HemocpecTBEHHBIM pykoBoAcTBOM npodeccopa H.A. [IpuaBopoBa 6bI-
JIO YCIIeIHO 3alMIeHO HECKOJIBKO AeCATKOB KaHAUJATCKUX JUCCePTALMUA U PAL LOKTOP-
CKUX IUCCEpPTALMU B UCCEPTALIMOHHBIX COBETAxX BeAyLUX By30B Poccuiickoit Penepanuy,
OblIM HaJlaXKeHbl U YNIPOYeHbl HAyYHO-00pa3oBaTesIbHble CBSI3M COTPYAHUYECTBA C IOPU-
JMYeCKMMHU By3aMu Poccuu M Mupa, HaydHBIMU yUpPEXJEHUSMHU U LleHTpaMu B cdepe ro-
CyZlapCTBEHHO-IIPAaBOBOM HAyKH, a TAKXKe NIepCOHA/IbHO CO MHOTMMH BUJHBIMH yYEHbIMU —
IOpUCTAaMU OTE€YECTBEHHOTO U MUPOBOTO YPOBHH.

[Tog pykoBoacTBoM npodeccopa H.A. [IpugBopoBa B 1996 roay 6b110 chopMupoBa-
HO M CTaJl0 aKTUBHO (QYHKLMOHMPOBATb Bejylllee HayyHoe HamnpaBseHUe «[Ipo6sieMbl
dbopMUpOBaHUS M Pa3BUTUSI HOBOM POCCUUMCKON roCy/JapCTBEHHOCTU U HOBOT'O POCCHUU-
CKoro npaBa». Benyiiee HayyHoe HampaBseHUWe GOPMHUPOBAJIOCh HA OCHOBE IepeJ0BbIX
O0Te4YeCTBEHHbBIX U 3apy0OeXHbIX KOHILeNTya/bHbIX BO33peHUH B 06J1aCTU NpaBa U rocyaap-
CTBa, UHTErpUpYys UJeasbl CBOOObI, ClIpaBeAJUBOCTH, $OPMabHOTO paBEHCTBA U NPaBo-
3aKOHHOCTH, CBsI3bIBasi BOEJIMHO NIpaBa, CBOOO/bl U 3aKOHHbIe NUHTEPEeCh] YyeJoBeKa U rpa-
JAHWHA U IOpUAMYECKH 3HaYUMBble LieJIM U 3aZa4y 0611ecTBa U rocyapcTBa. Y CUIUAMHU
Y4YeHUKOB npodeccopa HayyHOe HalpaBJieHHe NpOoJoJoKaeT pa3BUBATbCA B JyXe HUCXOJ-
HBIX JOKTPUHAJIbHBIX 06111epUI0COPCKUX U FOCYAaPCTBEHHO-IIPABOBBIX NPEAIIOCHLIOK.

B 2005 roay H.A. [IpuiBopoB ocTaBUJI NMOCT AupekTopa UHCTUTYTa mpaBa, coxpa-
HUB 3a C060M JJO/DKHOCTD 3aBeylolero kageipoi rpaxkiaHckoro npasa. B nocsienyomem
JUINTeJIbHOe BpeMs BBICTyNa/J] B KayecTBe Npodeccopa-KOHCY/JIbTaHTa yYHHUBEPCUTETA,
poJo/iKasl OKas3blBaTh HEOLlEHWMOe BJIMSIHHE Ha pa3BUTHE HAy4HO-0O0pa30BaTeJbHOr0
npoliecca B YHUBEPCUTeTe, NOocJAeJHUe ToJibl ABJsJICA NpodeccopoM Kadepbl IpakAaH-
CKOTO IIpaBa YHUBEpPCUTETA.

HemanoBaxHbIM siBJsieTcs nepuof, pabotbl Hukosnas AHTOHOBMYA B TaMOOBCKOM
pervoHasIbHOM OTAeseHUHU 061 epoCcCUiCKON 061eCTBEHHOW opraHu3aluu «Acconyanus
ropuctoB Poccum», yupexxaennoro B 2006 roay. H.A. [IpuaBopoB oka3as1 HermocpeACTBeH-
HOe BJIMSIHMEe Ha KOHLEMLHIO, [yX U LIeHHOCTH PerHOHaIbHOI'0 I0PUUYECKOr0 CO00IecT-
Ba, NoJsiyuuBLIero GpopMajbHyl0 SAYEHWKy JAJs KOHCOJUAALUU TEOPEeTHUKOB W NPAKTHUKOB
IOPUCIIPYIeHIIMH Ha IJIOLIA/IKe PerMOHaIbHOIO OT/Ae/IeHUd AccoliManyy IpUCcToB Poccun.
Wpeu npaBoBesa MoJy4u/au BblpaXkeHHe B OpraHyM3al i U IPOBeJeHUH MHOXeCTBA Hayy-
HO-IIPAaKTHUYeCKHUX KOH$epeHIIMH pa3/IMYHOTO0 yPOBHS, CTyZeHYeCKUX KOHKYPCOB, 0CO6eH-
HO €XeroJHOW peruoHa/IbHOM CTYyJleHYECKOW KOPUAHAYECKOU OJIMMIHA/bl, pealn3aluu
IIPOEKTOB [0 OKa3aHUI0 O6eclIaTHOW I0pUAMYECKOM TOMOILU U IPAaBOBOMY NIPOCBELEHHIO.
[IpusHanue 3HauuMou posikd Hukosiasgs AHTOHOBHYA B [I€ATEJIbHOCTHU 00LIeCTBEHHOU Opra-
HU3aLlMY HalLLJI0O OTpaXKeHHe B NMPUCBOeHUHU eMy cTtaTyca [loyeTHoro 4iaeHa Accouuanuu
ropuctoB Poccuu.
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3a rojpl cBoel npodeccuoHaTbHOW HAyYHOW U OOILEeCTBEHHO-NIOJUTHUYECKON Jes-
TeJIbHOCTU HEOJHOKPATHO MOOILUPSJICH Pa3/JMYHbIMM HarpajaMyd U 3HAKaMU OTJIMYMS,
BbIPa@XXaBIIMMHU 3aC/Ay>KEHHOE MPU3HAHUE JIUYHOCTU YeJIOBeKa U YYEHOT0 CO CTOPOHBI Io-
CyZAapcTBa U 0611ecTBa.

OT sinua KoJiiekTUBA [lepXaBUHCKOTO YHUBEPCUTETA, B KOTOPOM npodeccopy yaa-
JIOCb peaiu30BaThb MHOTHWE CBOW MPOEKTHI U U/IEU, 3aJI0KUTh MPOYHbIE HAYYHO-006pa30Ba-
TeJIbHbIE OCHOBBI B cpepe MpaBa U roCyapCTBa, a TAKXKe OT 4JIeHOB ACCOLMAI|UY OPUCTOB
Poccuun, MexxpervoHasibHOM Accoljdaliiy TEOPETUKOB Iocy/lapCcTBa U NpaBa, OT JKIa KOJI-
JIET TI0 PUANYECKOMY 1IeXy, MCKPEHHE YBaXKaBLIUX U LJeHUBIIUX YY€HOT'0, eT0 MHOTOYMC-
JIEHHbIX YY€HUKOB BbIpakaeM 4yBCTBA IJIyOOKOIro c0060Jie3HOBAaHUA POJAHBIM U OJU3KUM
npodeccopa Hukosasg AHToHOBUYA [IpuIBOpOBa, BCEM, KTO €ro 3HaJl, YYUJICS Y HEro U pa-
60TaJI C HUM.

BeyHas Bam namsTs, goporoit Hukosi1ait AHTOHOBUY!
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WHOM WE LOST
Vasily V. Trofimov*
Roman V. Zelepukin®

NIKOLAY ANTONOVICH PRIDVOROV:
MENTOR, PROFESSOR AND FOUNDER

On August 30, 2022, an outstanding theor-

ist of state and law, a jurist in the broad sense of
the word, the founder of the law school of the
Tambov Region, Doctor of Law, Professor, Hono-
rary Member of the Association of Lawyers of
Russia Nikolai Antonovich Pridvorov passed away.
An outstanding scientist, an excellent teacher,
a talented lawyer, a person who was distinguished
by rare spiritual qualities, was gone.
In the early 90s of the XX century. Nikolai Antono-
vich arrived in Tambov, where he founded the
first law faculty in the history of the Tambov re-
gion. The significance of the figure and personality
of Nikolai Antonovich for the legal community of
the region is great.

N.A. Pridvorov was born in 1935 in the
Kursk region in the family of the head of the ma-
chine and tractor station. At that time, the date of
birth was not always noted correctly, which happened to Nikolai Antonovich. Instead of the
actual date of birth, January 9, the date February 5 was entered on the birth certificate.
However, the birthday was always celebrated exactly on January 9, which was known to all
relatives, friends, colleagues and students.

In early childhood, he experienced the full horror of the Great Patriotic War, which
swept over the Kursk land like a terrible shaft of fire. In the first school years, I had to go
through hunger and all the hardships of the fascist occupation. Undoubtedly, this was re-
flected in the character - kind, but restrained; strong, balanced, but sometimes emotional,
especially in terms of reaction to unreasonableness and injustice, which sometimes had to
be met in the surrounding reality.

After graduating in 1953 from a secondary school in the city of Oboyan, Kursk Re-
gion, Niko-lai Antonovich entered the old Russian military educational institution - the en-
gineering school of the city of Leningrad (St. Petersburg). But his further career N.A. The

* Trofimov Vasily Viadislavovich, Director of the Research Institute of State and Legal Studies, Profes-
sor of the Department of Theory and History of State and Law, TSU named after. G.R. Derzhavina, Doctor of
Law, Associate Professor. E-mail: iptgutv@mail.ru

* Zelepukin Roman Valerievich, Associate Professor of the Department of Constitutional and Interna-
tional Law, TSU G.R. Derzhavina, member of the executive committee of the Tambov regional branch of the
All-Russian public organization "Association of Lawyers of Russia”, candidate of legal sciences, associate pro-
fessor. E-mail: lexcomlex@yandex.ru
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courtiers connected not with military affairs, but with jurisprudence. After college in 1958,
he was able to enter one of the leading Soviet legal universities - the Kharkov Law Insti-
tute, becoming, after graduation, a certified specialist in law.

In August 1962, at a session of the Supreme Council of the Kalmyk ASSR, Nikolai An-
tonovich was elected a member of the Supreme Court of the Republic of Kalmykia. Some
time later, he was offered the position of chairman of the judicial board, deputy chairman
of the Supreme Court of Kalmykia, where he worked until 1966.

At this time, in 1965, he became a graduate student at the Kharkov Law Institute at the
Department of Civil Law. In 1967, having completed his postgraduate studies ahead of sche-
dule and defended under the guidance of M.V. Gordon's Ph.D. thesis on the topic "General and
special civil law protection of the honor and dignity of the individual" [4], Nikolai Antonovich
tightly connects his entire further professional path with legal science and education.

Becoming in 1971 an associate professor, head of the department of commercial law
at the Kharkov Institute of Trade, Nikolai Antonovich actively continued his scientific activ-
ity, periodically publishing his research and articles in scientific publications [5, 6]. Thus,
his monograph “Protection of honor and dignity of the individual in the USSR” [1], pub-
lished in collaboration with A.V. Belyavsky, was widely known and recognized by the scien-
tific community and was recognized as one of the key works on the subject of legal support
and dignity of the individual. In 1977, a monograph by Nikolai Antonovich "Dignity of the
individual and socialist law" was published [2].

These books have largely become classics on the topic of legal support for the honor
and dignity of the individual, have been cited and continue to be cited in scientific research
on this issue. At the same time, the works of the scientist are known not only in Russia, but
also in many foreign countries.

Carrying out administrative and teaching activities in the legal universities of Khar-
kov, the scientist is actively working on the preparation of a doctoral dissertation. Thanks
to talent and will, having gone through difficult life and professional trials, he achieves the
intended result. In 1986, the scientist successfully defended his doctoral dissertation on the
theory of law on the topic: “The Institute for the Dignity of the Person in Soviet Law” [3],
which embodied the results of many years of scientific work on this complex and defining
issue for the entire matter of law.

In 1987 N.A. Pridvorov becomes a professor, head of the Department of Theory of
State and Law of the National Law Academy of Ukraine named after Yaroslav the Wise
(Kharkov). Having worked in this position until 1993, he was initially invited to work in
Kursk as the head of the Department of Theory of Law, and then in Tambov at the Tambov
State University named after G.R. Derzhavin to the post of head of the Department of
Theory of State and Law (for some time there was a name - the Department of General Le-
gal Disciplines) and dean of the Faculty of Law.

It is difficult to overestimate the role and importance of Nikolai Antonovich in his influ-
ence on the development of the law school and profession in the Tambov region. Having acted as
the founder of the Faculty of Law (Institute of Law) of the University, departments, postgraduate
studies, supervising the educational and scientific process, N.A. Pridvorov made a key contribu-
tion to the organization and development of legal education and legal science in the region.

The first and main clip of the teaching staff of the Faculty of Law were young and prom-
ising graduates of the Faculty of History, on whom Nikolai Antonovich made a bet: A.V. Zakha-
rov, A.V. Kochetkov, V.V. Trofimov, N.E. Sadokhin, A.S. Puchnin and many others. Subsequently,
many of them revealed themselves both in the scientific and in the practical legal field.
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During the years of work as the dean of the Faculty of Law, and then the director of
the Institute of Law of Derzhavin University, Nikolai Antonovich created the necessary
conditions for the formation and development of human scientific potential. Under the di-
rect supervision of Professor N.A. Pridvorov successfully defended several dozens of Ph.
also personally with many prominent scientists - lawyers of domestic and world level.

Under the guidance of Professor N.A. Pridvorov in 1996, the leading scientific direc-
tion "Problems of the formation and development of the new Russian statehood and new
Russian law" was formed and began to function actively. The leading scientific direction
was formed on the basis of advanced domestic and foreign conceptual views in the field of
law and the state, integrating the ideals of freedom, justice, formal equality and legality,
linking together the rights, freedoms and legitimate interests of a person and citizen and
legally significant goals and objectives of society and the state. Through the efforts of the
professor's students, the scientific direction continues to develop in the spirit of the origi-
nal doctrinal general philosophical and state-legal prerequisites.

In 2005, N.A. Pridvorov left the post of director of the Institute of Law, retaining the
position of head of the department of civil law. Subsequently, for a long time he acted as
a professor-consultant of the university, continuing to have an invaluable influence on the
development of the scientific and educational process at the university, in recent years he
was a professor at the department of civil law at the university.

The period of work of Nikolai Antonovich in the Tambov regional branch of the All-
Russian public organization "Association of Lawyers of Russia", established in 2006, is also
important. N.A. Pridvorov had a direct impact on the concept, spirit and values of the re-
gional legal community, which received a formal cell for the consolidation of theorists and
practitioners of jurisprudence at the site of the regional branch of the Russian Bar Associa-
tion. The ideas of the lawyer were expressed in the organization and holding of many scien-
tific and practical conferences of various levels, student competitions, especially the annual
regional student legal Olympiad, the implementation of projects to provide free legal assis-
tance and legal education. Recognition of the significant role of Nikolai Antonovich in the
activities of the public organization was reflected in the assignment of the status of an Ho-
norary Member of the Association of Lawyers of Russia to him.

Over the years of his professional scientific and socio-political activities, he was re-
peatedly encouraged by various awards and distinctions, expressing the well-deserved
recognition of the personality of a person and a scientist by the state and society.

On behalf of the staff of Derzhavin University, where the professor managed to im-
plement many of his projects and ideas, lay a solid scientific and educational foundation in
the field of law and the state, as well as members of the Association of Lawyers of Russia,
the Interregional Association of Theorists of State and Law, on behalf of colleagues to the
legal department, who sincerely respected and valued the scientist, his numerous students,
we express our feelings of deep condolences to the family and friends of Professor Nikolai
Antonovich Pridvorov, to everyone who knew him, studied with him and worked with him.

Eternal memory to you, dear Nikolai Antonovich!
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MOPAIOK PELIEH3UPOBAHMA PYKOIIMCEH,
INPEJOCTABJIAEMbIX /14 IYBJINKALHUHA
B ) KYPHAJIE «TEOPUA TOCYJAPCTBA U IIPABA»

1. Hactosamui [lopsaaok peLieH3MpOBaHUSA PYKONMUCEH, IpeA0CTaBIsseMbIX [ My6-
JINKaLMU B KypHaJie «Teopus rocygapcrtsa U npasa» (fgasee - [lopsagok) onpezesseT no-
PALOK pelleH3MpOBaHUA PYKOINKCeNl Hay4yHBbIX CTaTel, 0630pOB, OT3bIBOB U pelLleH3HUH,
npesocTaB/seMbIX aBTOPaMHU JJs1 NyOJIMKaLMU B »KypHaJe «Teopus rocyjapcrTsa M npa-
Ba» (gasnee - XKypHau).

2. Kaxxpasa pykonuch, MoCTynuBLIas B pefakuuio XKypHasa, 0653aTeJIbHO TPOXOJUT
npoueAypy pelleH3upoBaHHS.

3. Pykonuce, noctynusiuas B pefakuuio XKypHasna, paccMaTpuBaeTcd IJIAaBHBIM pe-
JIaKTOPOM Ha IpeJMeT ee cOOTBeTCTBUsA npodusto KypHana, TpeboBaHUAM K odopMIe-
HUIO U HAallpaBJIeTCS Ha pelleH3upOBaHUe Cllel|uaIuCTy.

4. Tlo obuieMy npaBuUJy pelieH3UpOBaHUe OCYLIeCTBJISET OJUH U3 YIEHOB peJlaKLiU-
OHHOM KOJIJIETUHU — CIELUAJUCT [0 TEMaTHUKe pelleH3UpyeMbIX MaTeprUal0B, UMelLMi 3a
nocjeJjHue TPU roia Hay4yHble NyOJIMKaALUK 10 TEMaTHUKe peleH3UupyeMOU PYKONUCH.

B nensax 6osee 3¢pGeKTUBHON SKCIIEPTHOW OLIEHKM DYKONMUCEH peAaKLus UMeeT
IpaBo NPUBJEKATh BHELIHUX PeLleH3eHTOB — CIelUa/IuCTOB N0 TeMaTUKe pelLieH3upye-
MBbIX MaTepHaioB (JAOKTOPOB WJ/IM KaHAWJATOB HayK, B TOM YMCJe CHeLHaTUuCTOB-
NPaKTUKOB, UMEWILMX 3a NOCJAeJHUe TPU roja Hay4yHble NMyOJMKallMU [0 TeMaTUKe pe-
[eH3UPYEMOU PYKOIUCH ).

5. PelleH3eHTBI yBeJOMJIAIOTCA O TOM, YTO NpOLeAypa pelieH3UPOBaHUs SABJISETCS
KOHbUeHIIMalbHOU. PelleH3eHTaM He pa3peluaeTcs JesaTh KOIMU CTaTel U nepejaBaThb
UX TPETbUM JIULAM.

6. PerieH3rpoBaHue NPOBOAUTCA KOHPUJEHIIMAIbHO /IJ11 aBTOPOB cTaTel. PenieH3us
IpeoCTaBJ/sAeTCS aBTOPY PYKONMUCH 110 ero MMCbMEHHOMY 3anpocy 6e3 NOoANKCH U yKa3a-
HUA paMUINY, JOKHOCTH, MecTa paboThl pelieH3eHTa.

7. CpOKHM peLieH3UpPOBaHUS PYKOIIHUCEN:

7.1. CnaBHbIN pepakTop XKypHasia paccMaTpyUBaeT NPeAOCTaBJEHHYIO K MyOIMKal U1
PYKOIIUCB B COOTBETCTBUH C 1. 3 [lopsA/ika B TedeHHe CeMHU JJHEHW C MOMEHTa ee IpeoCTaB-
JIeHUd B peJlaKL1Io.

7.2. PeneH3MpoBaHue PYKONUCH CHELUAJMCTOM OCYIIEeCTB/IAETCA B TeYeHHUe YeThbIp-
HaJLLATH JHEeU C MOMEeHTA IpeJ0oCTaBJIeHUs eMy PYKOIIUCH I'JIABHBIM PeJJaKTOPOM.

7.3. B cpoku, ykaszanHble B noam. 7.1 u 7.2 llopsajka, He BKJIOYAKOTCH BBIXOJHBIE
W NpasJHUYHbIE [HH, YCTAaHOBJIEHHbIEe [JEeHCTBYIOLIMM 3aKOHOJAATeJbCTBOM Poccuiickon
denepauuu.

7.4. Tlo cornacoBaHUIO peJlaKLIMM U pelieH3eHTa pelleH3upOBaHWe PYKOIHUCH MOXeT
NPOU3BOJUTBLCSA B 60Jiee KOPOTKME CPOKM C L|eJIbI0 paliMOHaJbHOr0 GOPMHUPOBAHUSA pe-
JlAaKTOpPCKOTro nopTdes.

8. ComepxkaHue peLieH3Uu:

8.1. PeneH3usa poJ/xkHaA coZiepKaTh IKCHEPTHYIO OLlEHKY PYKOIKCH M0 CJeAYIIUM
napameTpaM:

8.1.1. cooTBeTCTBHE COZlepKaHUA PYKOIIMCH ee Ha3BaHUIO;

8.1.2. aKTya/JIbHOCTb TeMbI UCCJIeJOBAHUS;

8.1.3. Hay4YHas HOBH3HA M0JIyYeHHbIX Pe3yJIbTaTOB;
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8.1.4. uenecoob6pasHOCTb NMyOJUKALMU PYKONUCH, C y4€TOM paHee BBIMYIIEHHOU MO
JlAaHHOMY BOIIPOCY JIMTEPATYypPhI;

8.1.5. nogaua MmaTepuasa (3bIK, CTUJ/Ib, IOJTHOTA Y JIOTHKA U3JIOXKEHHS );

8.1.7. 3aKOHHOCTb U 060CHOBAaHHOCTb 3aMMCTBOBaHU M.

8.2. PenleH3eHT BIpaBe AaTb PeKOMeHJALMHA AaBTOPY IO YJIy4YLIEHUIO PYKOIMUCH. 3a-
MeyaHHUA U MOXeJIaHUSl pelieH3eHTa JO0JDKHbl ObITb 00'beKTUBHBIMU U NPUHIMIINAJIbHbI-
MU, HallpaBJIEHHBbIMHU Ha MOBbIIIEHHEe HAYyYHOT0 YPOBHS PYKOIHUCH.

8.3. B 3aKJII0YUTEIBHOW YaCTHU peLeH3UH JODKHO COJepKaThbCAd OHO U3 CIeAYILUX
pelIeHnu:

8.3.1. peKoMeHJ0BATh NPUHATH PYKONUCH K NyOInKauuu B JKypHaiie;

8.3.2. pekoMeH/10BaTh NPUHATH PYKONUCh K NyoOsauKanuu B XKypHasie ¢ BHeCEHUEM
TEeXHU4YeCKOH NPaBKW;

8.3.3. pekoMeH/10BaTh NPUHATb PYKONUCh K NMyb6snkanuu B XKypHase mnocje ycrpa-
HeHHs aBTOPOM 3aMeuyaHHU peljeH3eHTa (C mocaeyouiMM HalpaBJeHMeM Ha OBTOPHOe
pelieH3MpOBaHUe TOMY Ke pelleH3eHTY);

8.3.4. pekoMeH/10BaTh OTKa3aTh B NMyOJIMKalUU pykonucy B JKypHasie MO NMpUYUHE
HECOOTBETCTBHUSA ee Hay4HOTO YPOBHS UJIM UHBIX KpUTepUeB TpeOOBaHUAM, Ipe/bsBJIse-
MBIM K COOTBETCTBYIOILIUM PYKOIHUCAM.

9. B ciiyyae npUHATHUA pelleH3eHTOM pelleHHUs, ykazaHHoro B noamn. 8.3.3 [lopsaka,
JlopaboTaHHas (nmepepaboTaHHas) aBTOPOM PYKOINKCh MOBTOPHO HalpaBJ/seTcs Ha pe-
LleH3upoBaHue. B ciy4dae, ec/iv penjeH3eHT NPU NOBTOPHOM pelLieH3UPOBAaHUU IPUHHUMaeT
aHaJIOTMYHOe pelleHue, PYKONUCh CYUTAETCS OTKJIOHEHHOW U 6oJjiee He MOAJIEXKUT pac-
CMOTpeHHUI0 pefakuuen XKypHaJa.

10. B ciyyafix NOpPUHATHUA peLEeH3eHTOM pelleHWM, yKa3aHHbIX B nojmn. 8.3.2-
8.3.4 llopsaaKka, TEKCT peleH3UU HallpaBJISETCA aBTOPY PYKOIIUCH.

11. OxoHYaTe/JIbHOE pellleHHe 0 NPUHATUHN PYKOIUCH K ny6aukanuu B XKypHase npu-
HUMaeT Pe/laKIlMOHHBIM COBET HA OCHOBAHUHU PELleH3UH.

12. OpuruHaibl peleH3UM XpaHATCA B peAakuuu KypHajsa B TedeHHe NATH JIeT
C MOMEHTa UX NOANMCAaHUA PeleH3eHTOM.

13. B TeyeHuHe cpoKa, ycTaHOBJeHHOTO 1. 12 [lopsAjKa, Konus peneH3uu npeoCcTaBis-
eTcs B MUHHCTepCcTBO 06pa3oBaHUs U Hayku Poccuiickont Pefiepanuy B ciy4yae MOCTYII-
JieHUd B peJlakiuio JKypHasia CoOTBeTCTBYIOILET0 3alpoca.

PROCEDURE FOR REVIEWING MANUSCRIPTS,
SUBMITTED FOR PUBLICATION
IN THE JOURNAL "THEORY OF STATE AND LAW"

1. This Procedure for reviewing manuscripts submitted for publication in the journal
Theory of State and Law (hereinafter referred to as the Procedure) determines the proce-
dure for reviewing manuscripts of scientific articles, reviews, reviews and reviews pro-
vided by authors for publication in the journal Theory of State and right-va "(hereinafter -
the Journal).

2. Each manuscript submitted to the editorial office of the Journal must undergo a re-
view procedure.

3. The manuscript received by the editorial office of the Journal is reviewed by the
chief editor for its compliance with the profile of the Journal, the requirements for format-
ting and is sent for review to a specialist.
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4. As a general rule, reviewing is carried out by one of the members of the editorial
board - a specialist on the subject of the reviewed materials, who has scientific publica-
tions on the subject of the reviewed manuscript over the past three years.

For a more effective expert assessment of manuscripts, the editorial board has the
right to involve external reviewers - specialists on the subject of the reviewed materials
(doctors or candidates of science, including practitioners who have had scientific publica-
tions on the subject of the reviewed manuscript over the past three years).

5. Reviewers are advised that the review procedure is confidential. Reviewers are not
allowed to make copies of articles and transfer them to third parties.

6. Reviewing is carried out confidentially for the authors of articles. The review is
provided to the author of the manuscript upon his written request without a signature and
without specifying the name, position, place of work of the reviewer.

7. Terms of reviewing manuscripts:

7.1. The editor-in-chief of the Journal considers the manuscript submitted for publica-
tion in accordance with clause 3 of the Procedure within seven days from the date of its
submission to the editorial office.

7.2. The reviewing of the manuscript by a specialist is carried out within four to ele-
ven days from the moment the manuscript was submitted to him by the editor-in-chief.

7.3. Within the terms specified in sub. 7.1 and 7.2 Order, excluding weekends

and holidays established by the current legislation of the Russian Federation.

7.4. By agreement of the editorial board and the reviewer, the review of the manu-
script can be carried out in a shorter time frame in order to rationally form the editorial
portfolio.

8. Content of the review:

8.1. The review should contain an expert assessment of the manuscript according to
the following parameters:

8.1.1. correspondence of the content of the manuscript to its title;

8.1.2. Relevance of the research topic;

8.1.3. scientific novelty of the results obtained;

8.1.4. the expediency of publishing the manuscript, taking into account the literature
previously released on this issue;

8.1.5. presentation of material (language, style, completeness and logic of presenta-
tion);

8.1.7. the legality and validity of borrowing.

8.2. The reviewer has the right to give recommendations to the author on how to im-
prove the manuscript. The comments and wishes of the reviewer should be objective and
principled, aimed at improving the scientific level of the manuscript.

8.3. The final part of the review must contain one of the following solutions:

8.3.1. recommend to accept the manuscript for publication in the Journal;

8.3.2. recommend to accept the manuscript for publication in the Journal with tech-
nical revisions;

8.3.3. to recommend to accept the manuscript for publication in the Journal after the
author has eliminated the reviewer's comments (with subsequent referral to the same re-
viewer for re-review);

8.3.4. recommend to refuse publication of the manuscript in the Journal due to the
discrepancy between its scientific level or other criteria to the requirements for the corres-
ponding manuscripts.
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9. If the reviewer makes the
decision specified in sub. 8.3.3 Procedure, revised (revised) by the author, the manu-
script is re-sent for review. If the reviewer makes a similar decision during re-reviewing,
the manuscript is considered rejected and is no longer subject to review by the editors of
the Journal.
10. In cases where the reviewer makes the decisions specified in sub. 8.3.2-8.3.4 Order,
the text of the review is sent to the author of the manuscript.
11. The final decision on the acceptance of the manuscript for publication in the Journal
is made by the Editorial Board based on the review.
12. The originals of the reviews are kept in the editorial office of the Journal for five
years from the moment they are signed by the reviewer.
13. Within the period established by clause 12 of the Procedure, a copy of the review is
submitted to the Ministry of Education and Science of the Russian Federation in case of
a corresponding request received by the editorial office of the Journal.
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