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5.1.1. - TEOPETHKO-UCTOPHYECKHE
IIPABOBBIE HAYKH

HayuyHaa cTaThsa

YOK 341.1; 341.9.01
BBK 67.0
DOI: 10.47905/MATGIP.2022.125.1.015

Pa3zBHTHE MEXAYHAPOAHOIO INyOAHYHOIO
H YaCTHOIO INIpaBa Ha COBPEMEHHOM 3TaIlle

E.O. AHaHBEBA"
I1.B. UBAHEB™

AHHOTanmus. B craThe paccMaTpUBAIOTCS BOIIPOCHI CTAHOBACHHS U OEHCTBUS
HOPM MEXIYHAPOAHOTO IMyOAMYHOTO M YACTHOTIO IIpaBa. McTopHYecKHe IPEeArIoChIAKH
1 oOpa3oBaHHE HOPM IIpaBa, PETYAHPYIOIINX MEKIOCyJapCTBEHHbIE OTHOIIIEHHS 110 CO-
TPYAHUYECTBY B Pa3AHYHBIX cdepax AesaTeAbHOCTH, IIpeobpa3oBasl HOPMbBI, OCHOBAH-
Hble Ha OOBIYadX U TPAAUIIUIX, B COBPEMEHHYIO MOIEAb IIPAaBOBOTO PETYAHPOBAHUS
MEXKIYHAPOAHBIX OTHOLIeHUM. OMHAKO, B CETOMHSIIIHEN IpaKTHUKe NPUMEHEHHUs, pac-
cMaTpuBaeMble HOPMBI AeHCTBYIOT HEOAMHAKOBO B OTHOIIEHUH PA3AHYHBIX CyOBEKTOB
npaBa. [lesaTeAbHOCTh K€ OTIEABHBIX OpPraHM3allli, IPU3BaHHBIX COXPaHATH Oe3orac-
HOCTBb 4YEAOBEKa, 3allHIIATh OKPYZKAIOIIYI0 CPeay M T.I. OKa3bIBaeTcs Ooaee ueM IIpo-
BOKAIlMOHHOM U HaIpPaBACHHON Ha YCTAHOBAEHHE OJHOIOASpPHOro mupa. B pabore
IIPOBOAUTCS aHaAW3 HOPM COBPEMEHHOTO MEXKAYHAPOMHOTO KaK IIyOAMYHOIro, Tak H
YaCTHOTO IIpaBa, JaeTCd OlLIEeHKA ITePCIIEKTHUB UX Pa3BUTHI.

KaroueBbIe CAOBA: MEXIyHAPOAHOE IIyOAMYHOE IIPaBo, MEXKAYHAPOIHOE HaCT-
HOE IPaBo, TOCyAapCTBO, IIOAUTHUKA, CAHKIIHUH, Pa3BUTHE, MUPOBOE COODIIECTBO.

OBPEMEHHOCTH ITOKa3bIBaeT, KaK HeCTAOHMABHBI B CBOEM JAEUCTBUU
HOPMBbI MEXIYHapOoOHOI'o IIpaBa. B mocaenHee OeCATHAETHE CTaAH
BO3HUKATh BOIIPOCHI O IIEAECOOOPA3HOCTHU €ro IIPUMEHEeHHUsd, TaK KakK
3(PPEKTUBHOCTE PE3YABTATUBHOCTU AENCTBUHA OTUX HOPM B OTHO-
IIIEHUN BCEX I[IPEACTAaBUTEAEH Pa3BHTOIO MHPOBOrO COODIIecTBa
HepaBHa.
CeromH4IIHSSA UCTEPHUL II0 IOBOAY yTPaThl CBOHMX IO3UIIHUH U yCTaHOBAE-
HUSI OOHOIIOASIPHOTO MHUpa TPaAHCAUPYETCS MazKe IIyTEM IPUHSTUS PE30AIOLINH

* AHaHbeBa ExaTrepunHa OaeroBHa, noreHT MHcrutyra Akanemnn CHUH Poccun mo ka-
denpe rpazkaaHCKoro Ipasa u Ipolecca MHcTUTyTa IOATOTOBKU I'OCYZAPCTBEHHBIX M MYHUIIH-
naAbHBIX cayxkanmwmx Axanemun ®CUH Poccun, kaHaugat opUIUYecKHUX HayK, moileHT. E-mail:
a.e.o0.77@yandex.ru

" UBaues IlaBea BaaeHTHHOBHY, [OIIEHT Kaeaphl TPazkIaHCKOTO ITpaBa U mpornecca MH-
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Oprauuzarueit O6benuHeHHBIX Haruii, KoTopass Oblaa co3/iaHa IAs MIOoAaepIKa-
HUS U YKPETIAEHUSI MUpPa BO BCEM MHPOBOM COOOIIECTBE, COXpaHeHUs Oe3oriac-
HOCTH W Pa3BUTHSI BCECTOPOHHETO COTPYAHHUYECTBA MEKIYy rocymapcrBaMu. Ha
[eAe CEerogHs MbI MMeeM aO0COAIOTHO ITOAUTH3UPOBAHHYIO CTPYKTYPY, KOTOpasd
PYKOBOCTBYETCSI MHEHHUEM ITPOAMEPUKAHCKOTO HAIPaBAEHUs, XOTs IIPU CO3Ma-
HUU JAaHHOW OpPraHu3allluM, IIPEAIIOAOKEHUS O €€ AeITeAPHOCTU OCHOBBIBAAHCH
KaK pa3 Ha HopMax MeXAyHapOoaHOro IIpaBa.

Kak M3BECTHO MeXAyHApOAHOE MPaBO BO3HUKAO C pacragoM obIecTBa
Ha KAacCbl U obOpa3oBaHUEM TOCYAapCTB. KX BO3HUKHOBEHHE OBIAO TAAEKO
HEO/THOBPEMEHHBIM, U MAaHHBIHA MPOIleCC 3aHUMAaA IOCTATOYHO OAUTEAbHBIE IIe-
puoanl BpeMeHU. [loaToMy Kak cHUcCTeEMa HOPM CBO€ IOpUANYECKOE O0POPMAEHHUE
MeXIYHapOaHOE IIpaBO HAUYMHAET CKAaAbIBaThcs B IV ThIcaueaeTHH 0 H.9. [4].
XapakTep PEryAupOBaHHUA OTHOLIEHUM MeXKAy TIoCyaapCTBaMU TOI'O IIepuoaa
BpPEMEHU MaAO YEM OTAWYAACSH OT HOPM OOBIYHOTO IIpaBa.

OmHako, IpUMEpPbI UCTOPUM HaAM [IOKa3bIBAIOT, UTO MAOCTATOYHO YaCTO
JKEAQHUS IIOAUTHUYECKOM BEPXYLIKW HE COBIIALAIOT C JKEAAQHUSIMH OOBIYHBIX
rpaxkgaH. Hu omHO rocynapcTBO HUKOTA HE MOTAO CYILIECTBOBATH JAHUTEABHOE
BpeMS H30AMPOBAHO OT HUHBIX I'OCyZapcTB. 2KeaaHHe BECTU TOPrOBAIO, YIIPOIIle-
HUE CBdA3€eM, HAayYHO-TEXHHYECKUX ITPOTPECC U Odake TAOOaAbHbIE KaTaKAU3MBbI
coeficTBOBaAM OOBEOAMHEHUIO CyOBEKTOB IOCYdapCTBEHHO-Pa3deA€HHOTO CO00-
mecTBa. Ha 3ToM OCHOBaHHUM HUMEAUW BO3MOIKHOCTHL HabHUpaTh 0OOPOTHI CBOETO
pa3BUTHS U HOPMBI MeEXAyHapomgHOro mpaBa. Mcxoms M3 BBIIIECKA3aHHOTO,
MOXKHO CHAEAATh BBIBOJ, O TOM, YTO COBPEMEHHBbIE HOPMbI MEXXAYHAapPOIHOTrO Ipa-
Ba €CTh Pe3yAbTaT Pa3BUTHUS HCTOPUU U CTAHOBAEHHUS OTHOIIEHHUH MeEXKIy I'OCy-
JapCTBaMU, a ITOSBUBIIIHUCH, OHU JIOAXKHBI ObIAU Pa3BUBATHCSA [JAABIIIE.

HecomHeHHO, B mpakKTUKE MEXIYHAPOIHOIO ITPaBOBOI0 PETYAUPOBAHUS BO-
npoc o (pakTuyecKo 3(pPeKTUBHOCTU MEXKIYHAPOIHOTO IIpaBa CTaBUTCH Ha IIep-
BO€ MECTO II0 M€pPe YBEAMYEHUS 3HAUYEHUd MEXKIYHAapPOAHOro IIpaBa B PEryAHNpPOBa-
HUU MEXIyHapOoAHbIE OTHOIIIEHUS, YTO TaKyKe ITOBBIIIAET €r0 aKTyaAbHOCTb. Me-
HSIETCH ATall COBPEMEHHOTO MUPOTIOPSAKA — MbI JKUBEM B 310Xy UHTETPalliH, TAO-
Oaam3ariy, MHUpP CTAHOBUTCH BCe 0oaee OMHOPOMHBIM, a HApPOAbl B3aMMO3aBHCHU-
Mbl. Kpome Toro, coBpeMeHHBIH, Ooaee TAOOAABHBIA MHP MOKET CTOAKHYTBHCS
U CTAAKHUBAETCSI C TAODAABHBIMHU ITPOOAEMaMH, C KOTOPHIMU HU OIHO TOCyZapPCTBO
He MOIKEeT CIIPaBUTBhCH B OAUHOYKY. Kazaroch ObI, YTO B TAKOM KAIOYE COTPYIHU-
YEeCTBO SABAGETCH ITPHOPUTETHBIM HAIIpaBACHUEM pa3BUTUA. M meHCTBUTEABLHO,
B OIIpPEAEeA€HHBIX HaIlPaBACHUSX MEXKIYHAPOAHOE COTPYAHUYECTBO TOCYyAapCTBa
J00pPOCOBECTHO COOAIONAIOT AEHCTBYIOIIME MEXKAYHAPOHbIE CTAHIAPTHI.

Peaan cerogHLaIIHEro AHS IIOKa3bIBAIOT, YTO B 00AAaCTH oOecriedyeHus MU-
pa u 0e30IIacCHOCTH, 3aIIUThI IIPaB YeAOBEKAa U OXPAaHbI OKPYZKAIOIIEeH cpeabl 3¢-
PEKTUBHOCTD AEUCTBUS MEXKAYHAPOTHOTO IIpaBa HUXKe. M ero HopMbl, KOTOPhIE
IpeayCMaTpPHUBAaIOT 3aIllpeT Ha IPUMEHEHHE CHUABI B MEXKIyHAPOAHBIX OTHOIIEHU-
X, BMEIIATEABCTBO BO BHYTPEHHHE J[eAd CYBEPEHHBIX TOCYyAapCTB U OOpPHOY
C MEXAyHapOOHBIM TEPPOPU3IMOM, 3allUTy IpPaB MHOCTPAHHBIX I'PaKaaH C UH-
BECTUIIMOHHOM, TPyAOBOH, (PHHAHCOBOH, oOpa3oBaTeAbHON cdepax HE MOTYT
CIIPpaBUTHCH C 3asIBAEHHOH IieAbl0. Mg oT obIiero K 4acTHOMY, CETOHS MOXKHO
coeAaThb BBIBOJ, UTO «ODOIllEHME Ha paBHBIX» HE BXOJIUT B UHTEPECHI OTAEABHBIX
roCyJapCTB.
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Cutyanusa, CAOXKHUBIIAdACA B MHUpPE, B [JAaHHBIM MOMEHT OIIPENEASETCH
BBICKAa3bIBAHUSAMHU CAEAYIOIIMX IIOAUTHYEeCKUX neatreseit. 'occekperapr CIIA
xetimc Betikep B Auccabone 24.05.1992 roga caesaa caenyroliee 3asiBAEHHUE:
«Mp1 xXoTHM, 4TOOBI B Poccum ObIn0O MHOTO TrocymapctB». ['occekperaps CIIIA
Manaen OaDpaliT 3asiBHAQ Ha BECh MUP O TOM, YTO «BeAndalIas HecIIpaBeIAU-
BOCTb, KOT/ZIa TaKUMH 3eMAsaMH Kak Cubups, BaaneeT onHa Poccusa» [5]. CoBpe-
MEHHBIE METOAbI H30AAIIMH HEYTOAHBIX I'OCYyAapCTB HAYMHAIOTCS C 9KOHOMHYE-
CKHX M€pP BO3AEHCTBUL.

H3BecTHO, 4TO pa3BUTHE IUQPPOBBIX IIPaB TPeOyeTcd A CTabHAM3AIINU
OEATEABHOCTH U B IpPEeAIIPUHHUMATEABCKOM CeKTope. IIoCKOABKY Takas nesaTeAb-
HOCTh Ha MEXIYHapOoAHOM YPOBHE CBA3aHa C IIPOBEAEHHEM AEHCTBUH IIO OCy-
LIIECTBACHHUIO ITAAQTEXKEM, BEAyIIHE IOCyJapCTBa II0AB30BAaAHUCh CUCTEMOMN BCEMUP-
HBIX MeKOaHKOBCKHUX KaHaAOB CBsa3H. CHcTeMa SIBASETCS aHAaAOTOM DAEKTPOCBSI-
31 B OOBIYHOM KM3HU MEXKIy KAHNEHTaMU, KOTOPBIMU SIBASIOTCS (PMHAHCOBBIE OP-
ragu3ayy. [Ipu 5TOoM, YTOOBI ITPOU3BOAUTE IAATEKU (PHHAHCOBBIM OpPraHH3a-
IIUSIM HY2KHO HCIIOAB30BaTh KOPPECIIOHAHWPYIOIIHE CYeTa OAS BO3MOXKHOCTU Aa4HU
ropydeHuil 6aHKYy O IlepeBoe NEeHEXKHBIX CPEACTB HA CUET ITOAYIATEAS.

[Tocae otraroueHusa Poccutickoit denepamnmiu ot cucrembl CBUDT, kotopas
Oblaa HOCTATOYHO HMIMPOKO paclpocTpaHeHa Bo BceM Mupe, ¢ gHBaps 2022 roxa
Hadyasa paboTy BCIioMoraTeAbHas IIporpaMMa OTeYeCTBEHHON MeKOaHKOBCKOM
cuctrembl CIIPC Banka Poccuu (cucrema mnepenadu (PUHAHCOBBIX COOOIIEHUH).
[Tomo6HBIH pecypc B 00beMe cTpaH EBpasuiicKoro 3KOHOMHUYECKOT'O COI03a yKe
IIOAyYaeT CBOIO ITONYAIpHOCTb. OMHAKO HEOOXOAMMOCTH IIPOBEAEHUS PabOTHI
B JaHHOM HaIIpaBA€HUU IIOKa3bIBAET, YTO YK€ CETOAHSI K CUCTEME IIOJKAIOYH-
auchk 6auku Typrwuwu, lIBernu, Ppanruu, Anonun, Kyoer, lepMaHuu 1 HEKOTO-
pple apyrue crpanbl [6]. OgHakKo, y JaHHOM IIporpaMMbl IIOKa HMEETCH OAWH
HEIOCTATOK, KOTOPBIH CAe0BaAO ObI B YCKOPEHHOM MOpsaKe ITpopaboTars — de-
pe3 cucremy CIIPC roka HEBO3MOXKHO OTIIPaBAATH JEHEXKHBIE CPEACTBA 3a rpa-
HUILY, & IIOCKOABKY IHU(PPOBBIMU NeHbraMH II0 BHYTPEHHEMY 3aKOHOAATEABCTBY
CTpaHbl OIIAQYHMBATh IIOKYIKH HEBO3MOXKHO, TO U BOCIOAB30BATBHCS ITOAHBIM
CIIEKTPOM HEOOXOAMMBIX CEPBHCOB JIAS IIPEAIIPUHUMATEAEH eIlle HeAb3s.

CaenmoBaTeAbHO, MOXKHO CHA€AaTh BBIBOL O TOM, YTO aAbTe€pHaTHBa [OAd
IIPONOAKEHNS HOPMAaAbHONH 5SKOHOMHYECKOH [IedTEABHOCTH XO3SIHCTBYIOIINX
CYyOBEKTOB HUMeEETCHd, a BOT HOPMbI MEXIYHAapPOAHOTO YaCTHOTO IIpaBa M3-3a I10-
KEAaHUH HECKOABKUX TOCYyAapCTB HapylleHbl. PakTHYeCKU HOPMBI MeXAyHa-
POMHOr0 YacCTHOIO IIpaBa KaK 4YacTb BHYTPHUI'OCYAAPCTBEHHOI'O ITpaBa JaHHOTIO
rocyapcTBa yCTaHaBAMBAIOT, KAKO€ HMEHHO HallMOHAABHOE IIPaBO — JAaHHOTO
UAH WHOCTPAHHOI'O IOCyAapCTBa — JOAXKHO IIPUMEHATHCA B KOHKPETHBIX CAyYa-
X A PETYAHNPOBaHUS yKa3aHHBIX OTHOILIEHUH, TaK KaK 9T0 KOMIIAEKCHAas IIpa-
BOBad CHCTeMa, OOBEeQUHSIONIAass HOPMBI BHYTPHUTOCYAAPCTBEHHOI'O 3aKOHOA-
TEABCTBa, MEXAYHAPOAHBIX JOTOBOPOB M OOBIYAEB, KOTOPbIE PETYAUPYIOT UMY-
IIECTBEHHbIE U AWYHbIE HEHMYIIIECTBEHHBbIE OTHOIIIEHMS, «OCAOKHEHHBIE» HNHO-
CTPaHHBIM dA€MEHTOM [7, c. 26].

[pyruMm npumMepoM HeAeHCTBUTEABHOCTH HOPM MEKAYHAPOILHOI'0 YaCTHO-
ro IIpaBa sBAdeTcd 6€30CHOBaTeAbPHOE OAOKHMPOBAaHHE POCCUUCKUX CPEACTB Mac-
coBo¥ mHpopMmalu B Youtube U MHBIX UHTEpPHET coobuiecTrBax. 3BecTHO, 4TO
OOWH W3 MONyAdPHEUIIINX BUIE0-XOCTHHIOB CTaA «0aHUTH» POCCHUHCKHE HOBOCT-
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HbI€ KaHaAbl, TEM CaMbIM OCTaBAfd OAS IIOAB30BATEA€H OJHOCTOPOHHEE TPAaHC-
AVpPOBaHUE HOBOCTEH O COOBITHUSIX B MUPE, B TOM UHCAE€ B YKpaWHEe, YTO CETrOIHSI
HMeEET IIEPBOCTEIIEHHOE 3HA4Y€HHE A MHOTHX CTpPaH U IIOAb30BaTeA€d B OT-
JEABHOCTH. Pa3MellieHre NPOTHBOPEYUBBIX KOHTEHTOB, BbIPAsKAIOIIUX OJHOIIO-
ASIpHOE MHEHHE, OTOBOP HEYTOAHBIX CyOBEKTOB (AIOZIEM, opraHU3allui, IIOAUTHU-
YeCKHUX JAedTeAed U MHOE) UMeeT HeraTUBHbBIE IIOCAEICTBUL OAT CO3JaHUs oOIle-
CTBEHHOI'O MHEHHS M IIOCTPOEHHA [JAaAbHEHINHNX B3aWMOOTHOIIEHUNH MEXIY
HapoaaMH U rocygapcrBamu [2].

Ecau roBopuTh 0 rpaxaaHax, B YaCTHOCTH, U UX CETOQHSAIIHEN BO3MOXK-
HOCTH IIOAYYEHUS 00pa3oBaHUs, TO CTOUT OTMETUTH, YTO €Ille BO BpeMeHa I1ap-
ckoll Poccum, pycckre OTpOKH HaAIIpaBASIAUCH Ha oOydeHHe 3a pydexk. Hampwu-
Mep, uapb-pedopmarop I[lerp I B roapl cBoero mpaBA€HHsS OpraHH30BaA BO3-
MOZKHOCTH 00pa30BaHUS TBHICSY PYCCKHUX AIOEH, HE3aBHCHMO OT IIPOHCXOIKIIE-
HUd, B EBporetickux crpaHax. [lepBoe «I10COABCTBO» IASI OOyYIE€HHSI COCTOSIAO U3
28 nBOpPAH, HAIIPAaBACHHBIX B MTaauio, Ipu4YeM UX BO3PACT MOXKHO OXapaKTepH-
30BaTh KaK yxKe HeMoaono#. Tak, OyaymieMy AHUIIAOMATY ¥ OCHOBATEAID POCCHH-
ckoii pasBenku [lerpy ToacTomy Ob1ao SO aet [8].

B 1736 romy aBeHanaTh AyYIIHX Y4E€HUKOB «CHacCKOM IIIKOABI» IIO
HaIllpaBACHHIO AKaneMUN HayK ObIAM HallpaBA€HBbI B ['epMaHUIO [asl oOyueHUs
MareMaTHke, pusuke, pusocodpun. Cpenu Hux 6b1a m Muxatino BacuabeBrda
AoMmoHOCOB. CAeJO0BaTEABHO, B3aUMOJAENCTBUE POCCHUMCKOIO rocygapcrBa C 3a-
PyOEKHBIMHM CTpaHaMH B 00AACTH OOy4YeHUS OAUTCS yKe He onuH BeK. OmgHako,
CEroHd MacCOBO€ HApYyIIECHHE MEKAYHAPOAHBIX HOPM IIpaBa IIPUBOAUT K OTYHC-
A€HUIO CTYNEHTOB U3 3apy0esKHbIX BY30B 10 IIPUHIIHILY IIPOUCXOXKAECHUS (HAIlH-
OHAABHOCTH) — pyccKu#l. [Ipu 3TOM OTBETHBIX MEP B POCCHUUCKUX BBICIINX oOpa-
30BaTEABHBIX VUPEXKIEHUIX He BBOOUTCH II0 IPHYHHE YECTHOIO COOAIONEHUS
HOPM MEXIyHapOAHBIX MOTOBOPOB H COrAdallleHHH. l[loATBEpXKIEHHUEM SBAAETCH
HopMa cT. 105 PenepasrHOro 3aKoHa OT 29.12.2012 Ne 273 — 3 «O6 obpazoBa-
Huu B Poccutickoit deneparum» [1], B KoTOpoil 3aKpenAe€Hbl OCHOBHBIE (POPMBI
U HaIIpaBAEHHS MEXIyHAPOIHOIO COTPYAHUYECTBA B chepe 00pa3oBaHUS.

Emte ogauM pakTOM HapyIIEeHHs HOPM MEXKIyHapOaHOTO IIpaBa SIBASETCS
OTHOIIIEHHE MHOTHX I'OCYJapCTB K POCCHMCKOM cobcTBeHHOCTHU. [IpaBOoBOi cTa-
TyC COOCTBEHHOCTH, KOTOpas HaXOOUTCS 3a IIpeneaamMu Tepputopuu Poccun,
ompeneAseTcd 3aKOHOAATEeAbCTBaMU, KakK PP, Tak U Tex cTpaH, B KOTOPBIX OHO
HaxXO[UTCsI, B TOM YUCA€ U MEXIOYHapOAHBIMH noroBopaMu. OHO MOXKET HaxXo-
OUTBCS TaM KaK IIOCTOAHHO, TaK U BPEMEHHO — 3TO ABUXKHMOE U HEIBUIKHMOE
MMYVIIIECTBO, IIeHHbIe Oymaryu, aeHeskHble cpenctsa [3]. Ecan ke roBOpUTH O rocy-
JapCTBEHHOM COOCTBEHHOCTH, TO OHA HEIIPUKOCHOBEHHA. HerrpuKOCHOBEHHOCTH
rOCyIapCTBEHHON COOCTBEHHOCTH 3aKAIOYAEeTCd B OCOOOM pekuMe 3ToH co0-
CTBEHHOCTH, 00YCAOBA€HHOM OCOOBIM PACIIOAOKEHUEM CYOBEKTa UMYIIECTBEHHBIX
IIpaB — CYBEPEHHOIO rocyaapcrsa. HempHUKOCHOBEHHOCTE UAWM UMMYHHUTET TOCY-
JApCTBEHHOM COOCTBEHHOCTH, HAXOASIIEHCs 3a pyOesKoM 3aKAI0YAeTCs B 0COO0M
peXUMe TaKOTO UMYIIECTBA, KOTOPBIH OIPEeneAIeTCs OCOOBIM ITOAOKEHUEM CyOhb-
€KTa — CyBE€pPEeHHOI'0 rocyJapcrBa. Takoe MMYyIIeCTBO HE MOIKET OBITH OOBEKTOM
HACHUABCTBEHHBIX [JENUCTBUMN CO CTOPOHBI IIPUHUMAIOIIEH CTOPOHEI.

Cob6ctBeHHOCTE Poccuiickoii Pemepalinu HEIIPUKOCHOBEHHA. DTO O3Hada-
eT, 4To 0e3 coraacusl rocyJapcTBa-BAaZIeAbIla OHA He MOXKeT OBITH BBIKYIIA€HA,
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apecToBaHa, OTO3BaHa HWAM IIOABEpPrHyTa IAPYTHM IIPHUHYOUTEABHBIM MepaM.
JaHHOEe UMyIIEeCTBO HE MOIKET OBITh IIPUHYAUTEABHO 3a/Iep3KaHO U XPaHUTHCH
Ha Yy>KOM TEeppUTOpPHU, a pasrpabAeHHe 3TOT0 HUMYyIIecTBa APYTUM Tocynaap-
CTBOM, €ro opraHaMH{ MAHW YaCTHBIMH AWIIAMH He MOAXKHO HolrycKarbcd. OmHaKo,
peasuu CEeTOAHSIIIHUX MAHEMW II0Ka3bIBalOT, YTO M B JAaHHOM BOIIPOCE HOPMBI
MeKAYHapOAHOTO IIpaBa He AEHCTBYIOT, a TocyapcTBa IIOBCEMECTHO Hapylla-
IOT 9TH HOPMBI. Bo3bMeM B KadecTBe IIPHUMEPOB apecTbl JUIIAOMATHIECKON co0-
crBeHHocTu B CIUIA, cpenctB munMmuccuu B [loabiiie, apecTbl 0aHKOBCKUX CUe-
TOB, OCOOHAKOB, IXT YaCTHBIX AUIl. OTHU CBEINEHUI y3Ke IIyOAUKYIOT BCE POCCHUM-
CKHe, a U 3apyOesKHbIe CpeNCcTBa MacCOBOM MH(OPMAIIUH.

TakuMm o0pas3oM, [AsT HOPMAABHOTO CYIIIECTBOBAHHS U Pa3BHUTHUS TI'paiK-
JAHCKOTO O00IIecTBa HOPMBI MEXKAYHAPOAHOI'O ITyOAMYHOIO M YacTHOTO IIpaBa
HeoOXoAuMBI. OTO MOATBEPKAAET HCTOPUS Pa3BUTHHA MEXIAYHaAPOIHBIX IIPaBO-
BbIX OTHoOIIeHH#. OOHAKO, IIOAUTHU3UPOBAHHOE H YVKe THIIEPTPOPUPOBAHHOE
MUPOBOE COODIIECTBO, HE JKeAalolllee MOoANePKUBATh MHOTOIIOAIPHBIN MUD, ce-
rogHs IIPUBHECAO CBOM H3MEHEHHS B JaHHYIO c(pepy IIpaBOOTHOIIeHUH. [yma-
eTcsl, TI0OKa He OyayT BBOAUTHECS 3€pKaAbHbIe Mepbl B OTHOIIIEHHU COOCTBEHHO-
CTH, 00pa30BaTEABHOU MNEeATEABHOCTH TpasklaH HHBIX TOCyAapCTB, HETraTHUBHO
OTHOCSIIIIUXCH K HaIlleMy I'OCyJapCTBY, IIOKa AaHHbIE I'OCyJZapCcTBa HE IOTEPIIAT
peaAbHBIH yIIep0 OT HapyIlIeHHS HOPM MEKIYHApPOMHOTO ITpaBa UX PYyKOBO-
CTBOM, HE MHOI'0€ M3MEHHUTHCS B OTHOIIEHUIX MEXKrocygapcTBeHHoro tumna. Ho
paboTaTh HaX yAYVYIIIEHHUEM IIOAOKEHUSd B JaHHOHU ccepe HyKHO, 00 3TOM CBU-
[eTEeAbCTBYeT paboTa HaIIUX AUIIAOMATHYECKHUX ITPEeNCTaBUTEABCTB U KOHCYAb-
CTB, UHBIX MEXIyHAapOAHbIX U HAIIMOHAABHBIX OpraHu3anui, kak B Poccun, Tak
U 3a pyOeskoM.
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Annotation. The article deals with the formation and operation of the norms of
international public and private law. The historical background and the formation of
legal norms regulating interstate relations on cooperation in various fields of activity
have transformed norms based on customs and traditions into a modern model of le-
gal regulation of international relations. However, in today's practice of application,
the rules in question do not apply equally to different subjects of law. The activities of
individual organizations designed to preserve human security, protect the environ-
ment, etc., turn out to be more than provocative and aimed at establishing a unipolar
world. The paper analyzes the norms of modern international law, both public and
private, and assesses the prospects for their development.

Keywords: public international law, private international law, state, politics,
sanctions, development, world community.

Modernity shows how unstable the norms of international law are in their
operation. In the last decade, questions have begun to arise about the expediency
of its application, since the effectiveness of the effectiveness of these norms in re-
lation to all representatives of the developed world community is unequal.

Today's hysteria about the loss of its positions and the establishment of
a unipolar world is being broadcast even through the adoption of resolutions
by the United Nations, which was created to maintain and strengthen peace in
the entire world community, preserve security and develop comprehensive co-
operation between States. In fact, today we have an absolutely politicized struc-
ture that is guided by the opinion of the pro-American direction, although
when this organization was created, assumptions about its activities were
based precisely on the norms of international law.

As you know, international law arose with the disintegration of society
into classes and the formation of states. Their occurrence was far from simul-
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taneous and this process took quite long periods of time. Therefore, as a sys-
tem of norms, international law begins to take shape as a legal form in the IV
millennium BC [4]. The nature of the regulation of relations between States at
that time differed little from the norms of customary law.

However, historical examples show us that quite often the desires of the
political elite do not coincide with the desires of ordinary citizens. No State has
ever been able to exist isolated from other States for a long time. The desire to
conduct trade, the simplification of ties, scientific and technological progress
and even global cataclysms contributed to the unification of subjects of a state-
divided society. On this basis, the norms of international law also had the op-
portunity to gain momentum in their development. Proceeding from the above,
it can be concluded that modern norms of international law are the result of
the development of history and the formation of relations between States, and
having appeared, they should have developed further.

Undoubtedly, in the practice of international legal regulation, the ques-
tion of the actual effectiveness of international law is put in the first place as
the importance of international law in the regulation of international relations
increases, which also increases its relevance. The stage of the modern world
order is changing — we live in an era of integration, globalization, the world is
becoming more homogeneous, and peoples are interdependent. In addition, the
modern, more global world can and does face global problems that no State
can cope with alone. It would seem that in this way cooperation is a priority ar-
ea of development. Indeed, in certain areas of international cooperation, States
faithfully comply with existing international standards.

The realities of today show that in the field of ensuring peace and securi-
ty, protecting human rights and protecting the environment, the effectiveness
of international law is lower. And its norms, which provide for a ban on the use
of force in international relations, interference in the internal affairs of sover-
eign States and the fight against international terrorism, protection of the
rights of foreign citizens in the investment, labor, financial, educational
spheres, cannot cope with the stated goal. Going from the general to the pri-
vate, today we can conclude that "communication on equal terms" is not in the
interests of individual states.

The current situation in the world is currently determined by the state-
ments of the following political figures. US Secretary of State James Baker
made the following statement in Lisbon on 24.05.1992: "We want there to be
many states in Russia." US Secretary of State Madeleine Albright declared to
the whole world that "the greatest injustice is when Russia alone owns such
lands as Siberia" [5]. Modern methods of isolating undesirable States begin
with economic measures of influence.

It is known that the development of digital rights is required to stabilize
activities in the business sector. Since such activity at the international level is
associated with the implementation of actions for the implementation of pay-
ments, the leading States used the system of all-peaceful interbank communi-
cation channels. The system is an analogue of electronic communication in
everyday life between clients, which are financial organizations. At the same
time, in order to make payments to financial organizations, it is necessary to
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use corresponding accounts for the possibility of giving instructions to the
bank to transfer funds to the recipient's account.

After the disconnection of the Russian Federation from the SWIFT sys-
tem, which was quite widespread around the world, the auxiliary program of
the domestic interbank system of the SPFS of the Bank of Russia (financial
message transmission system) began operating in January 2022. Such a re-
source in the volume of the countries of the Eurasian Economic Union is al-
ready gaining popularity. However, the need to work in this direction shows
that banks in Turkey, Sweden, France, Japan, Cuba, Germany and some other
countries have already joined the system [6]. However, this program still has
one drawback that should be worked out in an accelerated manner — it is not
yet possible to send money abroad through the SPFS system, and since it is
impossible to pay for purchases with digital money under the domestic legisla-
tion of the country, it is still impossible to use the full range of necessary ser-
vices for entrepreneurs.

Consequently, it can be concluded that there is an alternative for the
continuation of normal economic activity of economic entities, but the norms of
private international law have been violated due to the wishes of several states.
In fact, the norms of international private law as part of the domestic law of
a given State establish which national law — of this or a foreign State — should
be applied in specific cases to regulate these relations, since this is a complex
legal system combining the norms of domestic legislation, international treaties
and customs that regulate property and personal non-property relations,
"complicated" by a foreign element [7, p. 26].

Another example of the invalidity of the norms of private international
law is the groundless blocking of Russian mass media in Youtube and other
Internet communities. It is known that one of the most popular video hosting
companies began to "ban" Russian news channels, thereby leaving users with
one-sided transmission of news about events in the world, including in Ukraine,
which is of paramount importance for many countries and users in particular
today. The placement of contradictory content expressing the same opinion, the
stipulation of objectionable subjects (people, organizations, political figures,
etc.) has negative consequences for the creation of public opinion and the con-
struction of further relations between peoples and states [2].

If we talk about citizens, in particular, and their current educational op-
portunities, it is worth noting that even in the days of tsarist Russia, Russian
youths were sent to study abroad. For example, the reformer tsar Peter I during
his reign organized the possibility of educating thousands of Russian people,
regardless of origin, in European countries. The first "embassy" for training
consisted of 28 nobles sent to Italy, and their age can be characterized as al-
ready middle-aged. Thus, the future diplomat and founder of Russian intelli-
gence, Pyotr Tolstoy, were 50 years old [8].

In 1736, twelve of the best students of the "Spasskaya School" in the di-
rection of the Academy of Sciences were sent to Germany to study mathemat-
ics, physics, and philosophy. Among them was Mikhailo Vasilyevich Lomono-
sov. Consequently, the interaction of the Russian state with foreign countries
in the field of education has been going on for more than one century. Howev-
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er, today the massive violation of international law leads to the exclusion of
students from foreign universities on the principle of origin (nationality) — Rus-
sian. At the same time, retaliatory measures are not introduced in Russian
higher educational institutions due to honest compliance with the norms of in-
ternational treaties and agreements. This is confirmed by the norm of Article
105 of Federal Law No. 273-FZ dated 29.12.2012 "On Education in the Rus-
sian Federation" [1], which establishes the main forms and directions of inter-
national cooperation in the field of education.

Another fact of violation of the norms of international law is the attitude
of many states to Russian property. The legal status of property located outside
the territory of Russia is determined by the laws of both the Russian Federa-
tion and the countries in which it is located, including international treaties. It
can be there both permanently and temporarily - it is movable and immovable
property, securities, cash [3]. If we talk about state property, then it is inviola-
ble. The inviolability of State property lies in the special regime of this property,
due to the special location of the subject of property rights — the sovereign
State. The inviolability or immutability of State property located abroad is con-
cluded in a special regime of such property, which is determined by the special
position of the subject — a sovereign state. Such property cannot be the object
of violent actions on the part of the receiving party.

The property of the Russian Federation is inviolable. This means that
without the consent of the owner State, it cannot be redeemed, arrested, re-
called or subjected to other coercive measures. This property cannot be forcibly
detained and stored on someone else's territory, and the looting of this property
by another State, its bodies or private individuals should not be allowed. How-
ever, the realities of today show that the norms of international law do not ap-
ply in this matter, and States everywhere violate these norms. Let's take as ex-
amples the arrests of diplomatic property in the United States, the funds of the
diplomatic mission in Poland, the arrests of bank accounts, mansions, yachts
of individuals. This information is already published by all Russian and foreign
mass media.

Thus, for the normal existence and development of civil society, the
norms of international public and private law are necessary. This is confirmed
by the history of the development of international legal relations. However, the
politicized and already hypertrophied world community, which does not want
to support a multipolar world, has recently brought its own changes to this
sphere of legal relations. It is thought that until mirror measures are intro-
duced in relation to the actual, educational activities of citizens of other states
negatively related to our state, until these states suffer real damage from viola-
tions of international law by their leadership, not much will change in inter-
state relations. But it is necessary to work on improving the situation in this
area; this is evidenced by the work of our diplomatic missions and consulates,
other international and national organizations, both in Russia and abroad.
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Hdedopmannusa oOIIeCTBEHHOTO NIPAaBOCO3HAHHS
B IE€epHOA BOEHHBIX AeHCTBHH

B.B. Ba3aka®
I0.B. I'epacumMeHKO™

AnHOoTamHusA. B cTaThe paccMaTpUBAIOTCA TEOPETUYECKHUE U IIPAaKTUYECKUE IIPO-
6aeMbI hopMHUpPOBaHUS U AePOPMAIUH OOIIIECTBEHHOTO CO3HAHUSA B YCAOBHSIX BOOPY-
KEHHOTO KOH(AUKTA B [JoHEeIKOH HapomHOU pecrybAMKe, KOTa IIpaBO €lle He CTaA0
3aBEPILIEHHON CHUCTEMOM, B CHAY YET0 HEU3MEPHUMO BO3PACTAET POAb IIPABOBOM KYABTY-
PBI KaK BasKHEMIIIETO peryAnpyolero pakropa.

B craTthe IpUBOAATCHS KOHKPETHBIE PE3YABTATHI IIPOBEAEHHOIO COLIMOAOTHYECKO-
ro olpoca Cpeau CTYAEHTOB IIEPBOr0 Kypca IOpHANYECcKoro dakyabTeTa [JOHEIIKOTO
HaIIMOHAABHOT'O YHUBEPCUTETA.

KaroueBbl€ cAOBa: IIpaBoBas KyAbTypa, IIpaBOBO€ CO3HaHUE, aedopMaliud
IIpaBOCO3HAHU4, IIPABOBOE BOCIIUTAHHUE, 3aKOHHOCTD, TOCYZIaPCTBEHHBIN anmapar.

OATHH IIepHO[ HUCTOPUU KU3HU OOIIeCTBa HE IPHUBEA K PEIIEeHUIO
OCHOBHOH ITpOOAEMBI MHPHOT'O COCYIIIECTBOBAHUS rocygapcTB. ['oc-
yIApPCTBO U IIPaBO IIPU3BAHO 00ECHIEYUTHh MUP U MOPAIOK B 00IIIe-
crBe. Ho, K coxkaaeHMIO, IIOKa HU TOCYyZAapCTBO C €ro ammnaparoM
NPHUHYKIEHHS, HU IIpaBO 3TOH II€AH OOCTHUYb HE MOTryT. UTOo Ke
IOPOKAAaeT BO3ZHUKHOBEHHE HOBBIX IIpobAeM, TPEOYIOIHX IPAaBOBOI0 PETYAUPO-
BaHug? EcTh u3BecTHad moroBopka: «Xodelrb U3MEHUTb MUP — HA4YHU C cebsily.
B 5THX cAOBax 3aA03K€H OYE€HBb BaKHBIM CMBICA: OT KasKJ0T0 U3 HAC 3aBUCHUT Ka-
YeCTBEHHOE COCTOsSHHe Bcero obmrectBa. Ocobo akTyaabHO TOBOPUTH 00 3TOM
B YCAOBUSIX BOOPY3KE€HHOTO KOH(pAUKTA B [loHerkoit Hapoauoit Pecriybauke.
[IpaBo nmpu3BaHO BOUpaTh B cebd OCHOBHBbIE AYXOBHbIE IIEHHOCTU HAaIlHO-
HAABHOH ¥ MHPOBOU KYABTYPBI, 00BeIUHATEH B ceOe MOCTHKEHHUS YeAOBedecTBa:
cBOOOMY, COIIMAABHYIO CIIPaBEIANBOCTb, PaBEHCTBO U T'yMaHu3M. Kpome Toro,
IpaBO BOCIIUTHLIBAET OOIIIECTBO depe3 MJO3BOAEHUS, 3aIIpeThl U HakKasaHud. [Ipa-
BO — 9TO PETyASITOP IIOBEAEHUS YEeAOBEKa, HO 3[4eCh HEOOXOOUMO OTMETHUTH, UTO
IIpaBo caMo II0 cebe He IePBUYHO, OHO OTpaKaeT yzKe CYIIECTBYIOIIHE B oOIIeC-
TBE€ OTHOIIIEHU4, a [TOBEAECHUE AUYHOCTH B COITUYME CKAQBIBAETCS 10 BAUSHU-
€M MHOT'OYHMCAEHHBIX (PaKTOPOB. [lAd peasu3alliy NIPaBOBUX HOPM OIIPEAEASIO-
1iee 3Ha4eHHUE MUMEIOT MOTHUBBI IIOBEIECHUSI YEAOBEKA, €r0 BHYTPEHHHE YCTAaHOB-
KU, (pOPMHUPYIOIIHE ITPaBOCO3HAHUE.

" Pazaga BukTopusa BaaaumupoBHa, ctyneHTka IOpunmndeckoro pakyaprera ['OY BITO
«/loHeIIKUY HallMOHaABHBIN yHUBepcuTeT . E-mail: viktoriabazaka@yandex.com

” IepacumeHnko IOAna BadecaaBoBHa, CTaplINii IIperiofiaBaTeAb Kadeapbl TEOPUH U HC-
Topuu rocynapcrea u npasa ['OY BIIO «/JJoHenkuii HallMOHAABHBIY YHUBEPCUTETY.
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Bompocs! mccaemoBaHUS ITPaBOCO3HAHUSA KakK (POPMBI OOIIIECTBEHHOI'O CO-
3HaHUS CTaAd IIpeagMeToM Hay4dHoro uHrepeca ydeHbix: C. C. AaekceeBa, I1.I1. Ba-
paHoBa, B.U. Bykpeena, I'".A. Bricouikoii, ®.X. 'aanena, B.U. 'oiimana, B.M. T'op-
mieHeBa, M.A. Uapmnua, [.A. KepumoBa, B.A. KucrakoBckoro, C.A. Komapona,
H.M. KopkynoBa, B.B. AaszapeBa, M.H. Mapuyenxko, H. U. Mary3oBa, B.C.
Hepcecsanua, U.®. I[TokpoBckoro, U.®. Psabko, A.I1. Cemurko, A. C. XoMmgaKoBa u
Ap.

[IpaBoco3HaHUE HBAIETCHA AyXOBHO-HPABCTBEHHBIM (QYHAAMEHTOM BCeH
IPaBOBOM CHCTEeMBbI rocymapctrBa. [lad Halero olIiecTBa, KOTOPOE ITPOXOIUT
IIPOIIECC CTAHOBACHHS B YCAOBHSX BOOPYXKEHHOTO KOH(AUKTA, IIpodaemMa
YKPENAEHHUS ITPaBOBBIX [IEHHOCTEH U ITPaBOCO3HAHUS CTAHOBUTCH OCOOEHHO Cy-
IIECTBEHHOM.

Honeukasa HapomgHas Pecrybamka cerogHsi 0OCOOEHHO OCTPO OLIyIaeT Ha
cebe Bce HeTaTUBHBIE IIOCAEACTBHS BOOPYKEHHOTO KOH(MAHKTa. Kpome TOrO,
TSKEABIM HCIIBITAHUEM A HAIlleTo OOIIecTBa ABASETCH IIEPeXOon K APYroMy
THUILy IPaBOBOM CHUCTEMBI. B 3TOM cuTyalum, Korga IIpaBo €IIe HE CTaA0 3aBeEp-
IIEHHOM CHCTEMOM, a TOABKO IPOMOAXKaeT (POPMHPOBATHCH, HEU3MEPHUMO BO3-
pacTaeT poAb IPaBOBOU KyABTYPbI KaK BasKHEHIIIEr0 PEryAUPYIOIIero oakTopa.

CormaabHO-3KOHOMUYECKasl AETEPMUHAHTA SIBAGETCS IIPEaOIPeaeAsIOIITIM
BEKTOPOM Pa3BUTHUS U IIOCTPOEHHS AIOOOTO COITMAABHOTO TOCYAapCTBa, OIIPEIEAs-
IOIIIUM OAQTOIIOAyYHE HACEACHHS M eTo CIIoKoMcTBUdA. Co3maHue MEeTOAUYECKU BbI-
CTPOEHHOTO M VIIPaBASIEMOIrO «Xaoca» B cdepe COIMAaAbHO-3KOHOMUYECKUX OT-
HOIIIEHWH CIOCOOCTBYET perpeccy pas3BHTHS TOCydapcTBa, Aerpagaliuy oole-
CTBa, Pa300IIEHUIO CAOEB HAaCEACHUd, JEACHHE Ha KAACChI B ODIIIECTBE, YTO Ype-
BaTO BO3HUKHOBEHHEM M PACHPOCTPAHEHHUEM OCTPBIX COIMAABHBIX KOH(MAUKTOB
MEZKIY TOCyAapCTBOM U ODIIIECTBOM, a TaK K€ KOH(AUKTaMH B 00IIIECTBE.

OTpullaTeABHBIH 00pa3 rocyaapcTBa, KOTOPBIH CO3[4aeTCs IIo[ BO3IeH-
CTBHEM COIIMAABHO-3KOHOMHWYECKOU MeTepMHHAHTHI, HATIPAMYIO 3aTparuBaeT IIpa-
BOCO3HaHHE TpaxkaaH. HaceaeHne MOXKeT yMBINIA€EHHO IIOAyYaTh AOXKHYIO HH-
dopMaIHIO O COITMAABHO-3KOHOMHYECKUX ITpobaeMax Ha (POHE HUMEIOIIMXCS U He
pa3pelIeHHbIX paHee IIPOTUBOPEYN B FOCyIapCTBe B 3TOH cepe.

[To muHenuro H.A. llaroBa, obaamaTeAb HUTUAUCTHYECKU OETEPMHHHUPO-
BaHHOTO CO3HAHUS paspyllaeT He TOABKO CaMoOro cebs, HO M CO3daeT YTrpo3y
pacrpocTpaHeHUs AeCTPYKTHUBHBIX BO33peHU BoBHe. B curyaruu, korma pax-
TUYECKHU HE CYIIECTBYET HUKAKUX 0aphepoB JIAS PaCIIPOCTPaHEHUs AI0OOTO, B TOM
YHUCA€ HUTHUAUCTHUYECKH OKPAIII€HHOTO KOHTEHTA, KaXKIAbIM HUTHAUCT SIBASIETCS
HEIIOCPEACTBEHHBIM HAHW MOTEHIMAABHBIM «PETPAHCAATOPOM» HOEU OTPULIAHULI
BO uMd oTpunanud [1, c. 30].

IleaocTHasa IETIOYKA BO3AEHCTBHA B3aUMOCBA3aHHBIX COCTABAGIOININX COLIH-
aABHO-2KOHOMHWYECKOH AeTEPMUHAHTHI UCKPEAUTAIINN I'OCyIapCTBa Ha IIPaBOBOE
CO3HAHNE AMYHOCTU MOKHO IIPECTAaBUTh CACAYIOIINM 00pa3oM: HeCcTabUAbHAA CHU-
Tyalys B IOCyJapCTBe (B 9KOHOMUYECKOH HAM ITOAUTHYECKOH chepe) — UCKazKeHUue
MHEHUs ODIIleCTBa O NOCyapCTBE U IIpaBe — HeIOBEpPHE K T'OCYIapCTBY M 3aKOHY
CO CTOPOHBI 00IlleCTBa — 0OOCTpPEHHE ITPABOBOTO HUTHAHM3MAa B OOIIIECTBE — e-
dopMalyy IpaBOCO3HAHUS — IIPOTHUBOIIPABHOE ITI0OBeNeHNEe CyObeKTa [2].
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PaccmoTrpeHnHbIe AeTepMHHaHThI BO3HUKHOBEHHS M PACIIPOCTPAHEHUS IUC-
KpeauTallii TOCYAapCTBEHHONM BAACTU IIOATBEPIKIAIOT HAIIU CYKIAEHHUS O TOM,
YTO OHA OTPHUIIATEABHO BO3IEUCTBYET Ha ITPAaBOCO3HAHUE I'pasKIaH.

[To muenuio C. A. KoBaaeBa medopmalius IIpaBOCO3HAHUS — HETaTHBHOE
COLIMaABHOE SIBA€HUE, A KOTOPOT'0 CBOMCTBEHHBI TaKHE€ U3MEHEHUsI €r0 COCTO-
SHUS, KOTOpPbhle HCKaXKE€HHO OTpazkaloT PEaAbHYI0 OOIIECTBEHHYIO M AWYHYIO
IIPaBOBYIO MOEHUCTBHTEABHOCTH M BBIPasKalOT HETaTHBHOE OTHOIIEHHE K [AeH-
CTBYIOILIEH cHUCcTeMe IIpaBa, 3aKOHHOCTU U ITPaBONOPLAKY B 11eaoM [3].

B.P. IlerpoB npenaaraeT CBOE OIpelleA€HUE JAaHHOMY dBACHHIO. B ero pa-
OoTax oTMedaeTcs, 4To AecpopMarius IIPaBOBOIO CO3HAHUSA — 3TO HETATHBHOE CO-
IIUAABHO-IIPABOBOE SIBACHHE, XapaKTepHU3YIOIllee TAKO€ COCTOSHHUE IIpaBOCO3HAa-
HUS, KOTZIa ¥ €r0 HOCUTEAEH UMEIOTCH OIpPEeleA€HHbIe B3TAdAbl, UIEU, IIpeaCcTaB-
A€HUSI, KOTOPbIE HMCKaXXEHHO OTpPazKaloT IIPaBOBYIO NEHCTBHTEABHOCTH U BbIpa-
2KaIOT OTPHUIIATEABHOE OTHOIIIEHHE K IIPaBy, IIPaBOCYIUI0 U 3aKOHHOCTH [6, c. 93].

Bormpoc o hopmMupoBaHUU ITPaBOBOM KyABTYpPHI 00IllecTBa ceiyac ocobeH-
HO aKTyaAeH B Halllel pecrybAuKe, Belb U3BECTHO, YTO BBHICOKHM ypOBEHB IIpa-
BOBOHM KyABTYPBI HAHAYUIIIMM 00pa3oM obecredynBaeT 0e30IIacHOCTH YeAOBeKa
B obOiiecTBe. B ropuanyeckold Hayke IIpaBoBasl KyAbTypa IIPEACTABASET YacThb
COIIMAaABHON KYABTYPBI, COCTOSIIIIEH M3 MaTepHaAbHBIX U QyXOBHBIX AaCIIEKTOB,
OTHOCSIIUXCHI K IIPaBOBOHM peasbHOCTH. [IpaBoBas KyAbTypa HE TOABKO PE3YAB-
TaT, HO U CI0CO0 AedATEeABHOCTH, U B 3TOM CMBICAE AYXOBHAasd IIpaBoBas KyAbTypa
IIOHUMaeTCs Kak o0pa3 MBIIIIAEHUS, HOpMa U CTaHAAPThI [IOBEIECHUS.

Oco0eHHOCTh IPaBOBOM KYABTYPBI COCTOUT B TOM, YTO OHA IIPEACTABALET
co0O¥ He MpPaBO HAU €ro PeaAm3alllio, a KOMIIAEKC IIPeCTaBACHUU TOH HAHU
MHOU OOIIHOCTH AIOAeH O IIpaBe, ero peasusaluy, O IIPaBOTBOPYECTBE, IIPaBO-
IPUMEHUTEABHON IEATEABHOCTU I'OCYJaPCTBEHHBIX OPraHOB, JOAYKHOCTHBIX AUII,
COCTOSHUH 3aKOHHOCTH B rocyziapcrse [4].

dopmMHupoBaHNEe NPABOBOH KYABTYPbI OCYILIECTBALETCS IIOCPEACTBOM IIpa-
BOBOr0O BocHuTaHwus. [Ipoliecc mpaBoBOro BOCIIMTAHUS BKAlOYaeT B ceba ¢op-
MHUPOBaHHUE 3HAHUU O IIpaBax U CBOOOJAX YEAOBEKa U IpakKIaHWHA, (popMUpOBa-
HU MBIIIIA€HUSI, KOTOPO€e HaIlpaBA€HHO Ha COOAIOZIEHHE IIPaBOBbIX HOPM U 3aKOH-
HOTO IIOBe/IeHHus B oOmlectBe. [IpaBoBasi KyApTypa HEBO3MOKHaA 0e3 ompeaeseH-
HOT'O YPOBHS IPaBOBBIX 3HaHUH [5, c. 110].

[ag ndydeHus npobseM hpopMHUPOBAHUS OOLIECTBEHHOTO ITPAaBOCO3HAHUS
U IPaBOBOM KYABTYPBI B IIEPUOJ BOOPYKEHHOTO KOH(PAUKTA HaMH OBIAO ITpOBeE-
JE€HO aHOHMMHOE aHKETHUPOBaHHE, B KOTOPOM IPUHHUMAaAU y4acTHE CTYIOEHTbI
IIePBOTO Kypca IOpPHUANYECKOTO (pakyAabTeTa [JOHEIIKOI0 HAIIMOHAABHOIO YHHUBED-
cuteta. Beiao onporieHo 6oaee 100 yenroBex [7].

XoTeAoCh ObI OCTAHOBUTHECS HA HECKOABKHX Pe3yAbTaTaxX, IIOAYYEeHHBIX
IIpU IPOBENEHNN aHKETUPOBAHMUS.

1. Boaee 80 % BcexX OIIPOILIEHHBIX CYUTAIOT, YTO YPOBEHb KYABTYPHOI'O pas-
BUTHUS B IOCyJapCTBe HU3KUI, Ha IPOCHOY yKaszaTh IIPUYHHY MHOTHE OTBETHAHU:
OoeBble medicTBUS, HHU3KUH YpOBEHL 3apaboTHOM MAaThI, IPOOAEMBI C TPYHIO-
YCTPOMCTBOM, CAOBOM, OOBEKTHBHBIE NPWUYHMHBI JOMHUHHPOBAAU HAL CYOBEKTHUB-
HBIMU.

2. NuTepecHbIM, Ha HaIl B3TAd[, IBASETCS TOT (PaKT, YTO Ha BOIIPOC:
«B oTBeT Ha XaMCTBO CO CTOPOHBI YHHOBHHKA, KaKHe Mephl IIpearrpumere?» 60-
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A€€ IIOAOBHUHBI OIIPOIIEHHBIX IMapHEM OTBETHAU, YTO HaxXamMsaT B oTBeT, a 60%
OMPOLIEHHBIX AEBYIIIEK OTBETHAM, UTO MOHAYT XKaAoBaThCsd. TakKUM oOpasowm,
MOXKHO CZIeAaTh BBIBOJ, YTO MAEBYIIIKU 00Aa1at0T OoAee BBICOKHMM YPOBHEM IIpa-
BOBOH KYyABTYPBI, YEM IIAaPHU.

3. IlpumepHO 70% ONPOILIEHHBIX OTBETHAM, YTO OHU HETATUBHO OLIEHHUBAIOT
paboTy rocy1apCTBEHHBIX OPTaHOB B cdepe PopMUPOBaAHUSA TPABOBOH KYABTYPHI.

4. Ha Bompoc: «Kak Brl orieHUTE paboTy rocyzapcrBa, HaIPaBACHHYIO Ha
HOBBILIEHNE YPOBHS ITPABOT0 PA3BUTHS IpakKIaH?» MHOTHE CTYAEHTHI OTBETHAH,
YTO OHHU He OIIYUIAIOT, YTO B 9TOU cdepe IMpoBoadTcs Kakue-anbo paborer. Ta-
KUM 00pa3oM, MOIKHO CHAEAaTh BBIBOM, UTO COBPEMEHHAasl MOAOAEXKb OTpPHIIA-
TEABPHO OILIeHWBaeT paboTy rocymapcTtBa B ccepe (PopMHPOBAHUA MIPaABOBOHU
KYABTYPBI OOIIIeCTBA.

[lonBooa utor, cAeayeT OTMETHUTH, YTO IIpaBOBad KYyAbTypa ABAAETCHd OY-
XOBHO-HPaABCTBEHHBIM (QPyHAAMEHTOM BCEM NpPaBOBOM CHUCTEMEBI ToCydapcTBa.
[ag Hamiero obuiecTBa, KOTOPO€ IIPOXOIUT ITPOIIECC CTAHOBAEHUS B HEIIPOCTBIX
TIOAUTUYECKUX U DKOHOMHYECKHX YCAOBHSIX, IMPOOAEMAa YKPEIIACHHsS IPaABOBBIX
IIEHHOCTEH U NPaBOCO3HAHUS CTAHOBUTCS OCOOEHHO CYIIIECTBEHHOH.

B pesyapTaTe Halllero MCCAEQOBAHUS MBI IIPUIIIAM K BBIBOAY, YTO BOOPY-
KEHHBIH KOH(AUKT OKa3bIBaeT HETATHBHOE BAUSHHE Ha IIPaBOCO3HAHUE AUYHO-
ctu. [dedopmaliia NpaBOCO3HAHHUS BACYET 3a COOOHM psi HETATUBHBIX ITOCAEI-
CTBHE: OTPUIIATEABHOE OTHOIIEHHE K IIPaABOCYAHUI0 U 3aKOHHOCTH, HETaTHBHOE
OTHOIIIEHHE K CyAeOHOH cucTeMe, HeyBaskKeHHe K IIpaBaM M cBoOoOmaM HHBIX
CcyOBeKTOB mpaBa. [ledopmaliva IIpaBoCO3HAHUSA BACUET 3a COOOM Tak K€ ITOAH-
TUYECKYI0 nedopmaliyio, a TaKyKe HCKa>KeHHe HPaBCTBEHHOIO CO3HAHUS U
UHBIX CMEXKHBIX COITMAABHBIX IBACHUH.

[as1 pelieHnsT JaHHOH ITPOOAEMBI HEOOXOAUMO VAYYILIIEHHE PabOThI TOCy-
OAapCTBEHHOTO annapaTra U IpaBOOXPAaHUTEABHBIX OPraHOB, YAYYIIIEHUE METOI0B
paboThl cyneOHOM CHUCTEMBI, COOAIOZIEeHUEe 0a30BBIX IPUHIIHUIIOB ITpaBa BCEMH Op-
raHaMu IoCyZlapCTBa U JOAKHOCTHBIMH AHIIaMU. [IpHHATHE Mep IO HEYKAOHHO-
My cobaromeHuto Kouncrurynum JoHenkoit HaponHoi#i PecmyOamMKY rpaskmaHaMi,
JOAYKHOCTHBIMHU AMIIAMHU U I'OCYyIapCTBEHHBIM allllapaToM.
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Deformation of public legal consciousness
during the period of military operations

Victoria V. Bazaka*
Julia V. Gerasimenko™

Annotation. The article examines the theoretical and practical problems of the
formation and deformation of public consciousness in the conditions of the armed
conflict in the Donetsk People's Republic, when law has not yet become a complete
system, which is why the role of legal culture as the most important regulatory factor
is immeasurably increasing.

The article presents the specific results of a sociological survey conducted
among first-year students of the Faculty of Law of Donetsk National University.

Keywords: legal culture, legal consciousness, deformation of legal conscious-
ness, legal education, legality, state apparatus.

A long period of the history of society's life has not led to the solution of
the main problem of peaceful coexistence of States. The State and law are
called upon to ensure peace and order in society. But, unfortunately, so far
neither the state with its coercive apparatus nor the law can achieve this goal.
What causes the emergence of new problems that require legal regulation?
There is a famous saying: "If you want to change the world, start with your-
selfl". These words have a very important meaning: the qualitative state of the
whole society depends on each of us. It is especially relevant to talk about this
in the context of the armed conflict in the Donetsk People's Republic.

The right is designed to absorb the basic spiritual values of national and
world culture, to combine the achievements of humanity: freedom, social jus-
tice, equality and humanism. In addition, the law educates society through
permits, prohibitions and punishments. Law is a regulator of human behavior,
but it should be noted here that law itself is not primary, it reflects the rela-
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™ Julia V. Gerasimenko, Senior Lecturer of the Department of Theory and History of
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tions already existing in society, and the behavior of an individual in society is
formed under the influence of numerous factors. For the implementation of le-
gal norms, the motives of a person's behavior, his internal attitudes that form
a sense of justice are of decisive importance.

The issues of legal consciousness research as a form of public knowledge
have become the subject of scientific interest of scientists: S. S. Alekseev, P.P.
Baranov, V.I. Bukreev, G.A. Vysotskaya, F.H. Galiev, V.I. Goyman, V. M.
Gorshenev, [.A. Ilyin, D.A. Kerimov, B.A. Kistyakovsky, S.A. Komarov, N.M.
Korkunov,

V.V. Lazarev, M.N. Marchenko, N. I. Matuzova, V.S. Nersesyants, I.F. Pokrov-
sky, [.LF. Ryabko, A.P. Semitko, A. S. Khomyakov, etc.

Legal awareness is the spiritual and moral foundation of the entire legal
system of the state. For our society, which is undergoing the process of for-
mation in the conditions of armed conflict, the problem of strengthening legal
values and legal awareness becomes especially important.

The Donetsk People's Republic today is particularly acutely aware of all
the negative consequences of the armed conflict. In addition, the transition to
a different type of legal system is a difficult test for our society. In this situa-
tion, when law has not yet become a complete system, but only continues to be
formed, the role of legal culture as the most important regulatory factor in-
creases immeasurably.

The socio-economic determinant is the determining vector of develop-
ment and construction of any social state, determining the well-being of the
population and its tranquility. The creation of a methodically constructed and
controlled "chaos" in the sphere of socio-economic relations contributes to the
regression of the development of the state, the degradation of society, the sepa-
ration of strata of the population, the division into classes in society, which is
fraught with the emergence and spread of acute social conflicts between the
state and society, as well as conflicts in society.

The negative image of the state, which is created under the influence of
socio-economic determinants, directly affects the legal consciousness of citi-
zens. The population may intentionally receive false information about socio-
economic problems against the background of existing and previously unre-
solved contradictions in the state in this area.

According to I.A. Tsagov, the owner of nihilistically deterministic conscious-
ness destroys not only himself, but also creates a threat of spreading destructive
views outside. In a situation where there are virtually no barriers to the dissemi-
nation of any, including nihilistically colored content, every nihilist is a direct or
potential "repeater" of the idea of denial in the name of denial [1, p. 30].

An integral chain of the impact of interrelated components of the socio-
economic determinant of the discrediting of the state on the legal conscious-
ness of the individual can be represented as follows: unstable situation in the
state (in the economic or political sphere) — distortion of public opinion about
the state and law — distrust of the state and the law on the part of society — ag-
gravation of legal nihilism in society — deformations of legal consciousness — il-
legal behavior of the subject [2].
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The considered determinants of the emergence and spread of discrediting
of state power confirm our judgments that it negatively affects the legal con-
sciousness of citizens.

According to S. A. Kovalev, the deformation of legal consciousness is
a negative social phenomenon, which is characterized by such changes in its
state that distort the real social and personal legal reality and express a nega-
tive attitude to the current system of law, legality and the rule of law in gen-
eral [3].

V.R. Petrov offers his own definition of this phenomenon. In his works it
is noted that the deformation of legal consciousness is a negative socio-legal
phenomenon that characterizes such a state of legal knowledge when its bear-
ers have certain views, ideas, representations that distort legal reality and ex-
press a negative attitude to law, justice and legality [6, p. 95].

The question of the formation of the legal culture of society is now par-
ticularly relevant in our republic, because it is known that a high level of legal
culture best ensures human security in society. In legal science, legal culture
is a part of social culture consisting of material and spiritual aspects related to
legal reality. Legal culture is not only a result, but also a way of activity, and in
this sense, spiritual legal culture is understood as a way of thinking, norm and
standards of behavior.

The peculiarity of legal culture is that it is not a right or its implementa-
tion, but a set of ideas of a particular community of people about the law, its
implementation, law-making, law-enforcement activities of state bodies, offi-
cials, and the state of legality in the state [4].

The formation of legal culture is carried out through legal education. The
process of legal education includes the formation of knowledge about the rights
and freedoms of man and citizen, the formation of thinking, which is aimed at
compliance with legal norms and lawful behavior in society. Legal culture is
impossible without a certain level of legal knowledge [5, p. 110].

To study the problems of the formation of public legal awareness and le-
gal culture during the armed conflict, we conducted an anonymous question-
naire, which was attended by first-year students of the Faculty of Law of Do-
netsk National University. More than 100 people were interviewed [7].

I would like to focus on several results obtained during the survey.

1. More than 80% of all respondents believe that the level of cultural de-
velopment in the state is low, many responded to the request to indicate the
reason: fighting, low wages, problems with work, in a word, objective reasons
dominated over subjective ones.

2. Interesting, in our opinion, is the fact that to the question: "In re-
sponse to rudeness on the part of an official, what measures will you take?"
more than half of the guys surveyed replied that they would be rude in re-
sponse, and 60% of the girls surveyed replied that they would complain. Thus,
it can be concluded that girls have a higher level of legal culture than boys.

3. Approximately 70% of respondents answered that they negatively as-
sess the work of state bodies in the field of legal culture formation.

4. To the question: "How do you assess the work of the state aimed at
improving the level of legal development of citizens?" many students replied
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that they do not feel that any work is being carried out in this area. Thus, it
can be concluded that modern youth negatively assesses the work of the state
in the field of formation of the legal culture of society.

Summing up, it should be noted that the legal culture is the spiritual
and moral foundation of the entire legal system of the state. For our society,
which is undergoing the process of formation in difficult political and economic
conditions, the problem of strengthening legal values and legal awareness be-
comes especially significant.

As a result of our research, we came to the conclusion that a military
conflict has a negative impact on the legal consciousness of a person. The de-
formation of legal consciousness entails a number of negative consequences:
a negative attitude to justice and legality, a negative attitude to the judicial sys-
tem, disrespect for the rights and freedoms of other subjects of law. The defor-
mation of legal consciousness also entails a political deformation, as well as
a distortion of moral consciousness and other related social phenomena.

To solve this problem, it is necessary to improve the work of the State
apparatus and law enforcement agencies, improve the working methods of the
judicial system, and respect the basic principles of law by all State bodies and
officials. Taking measures to ensure the strict observance of the Constitution of
the Donetsk People's Republic by citizens, officials and the State apparatus.
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AZIMHHHCTPAaTHBHO-IIPABOBOH PEXXHM O0ecCIedYeHHSs
obmecTBeHHOH Ge30macHOCTH
B IIepHOA PaCHpPOCTPAHEHHS
HOBOH KOpOHaBHpPycHOH HHbexnuu Covid-19

P.P. BukmaeB*

AHHOTanmusa. B craThe aHAAN3UPYIOTCS BOIIPOCHI, CBA3aHHBIE C PEKUMOM 00ec-
redyeHUs OOIIeCTBEHHOM 0e30IacCHOCTH B IIEPHOJ PACIIPOCTPaAHEHHUS HOBOM KOPOHAaBH-
pycHot uHdekiuu Covid-19. ABTop 6epeT Bo BHUMaHUEe BBOAUMbBIE OTPaHUYEHU IIpaB
rpaskfiaH, CBSI3aHHBIE C PEXKHMMOM CaMOMW30ASIIMM U HHBIMU KapaHTHUHHBIMH MepaMH,
U HEIIOCPEICTBEHHOE y4acTHe B KOHTPOAE 3a COOAIO[IEHHE I'pak/JaHaMH M OpraHu3alli-
AMH JAHHBIX M€pP COTPYAHHKaAMH OPraHOB BHYTPEHHHUX AeA. AHAAU3HUPYIOTCS MepPBI OT-
BETCTBEHHOCTH, KOTOPBIE€ IIPEIyCMOTPEHBI 3a HapyIIeHHEe 3aKOHONATEABCTBA, KOTOPOe
HaIpaBA€HO Ha IIpefOoTBpallleHHe pPacIpOCTpPaHEeHUs KOPOHABHUPYCHOM UHQEKIIUH.
BriaBagioTcd Ipo0AeMbl, KOTOPbIE CBSI3aHBI C OXPaHO OOIIECTBEHHOI'O IOpPSAKa CO-
TPYAHUKaAMU OPraHOB BHYTPEHHUX [€A B Ilepuo/ pacnpocrpanenuda Covid-19.

KarouyeBble CAOBaA: KOPOHABHUPYCHAsSd WHQEKIINs, OOIIECTBEHHBIH ITOPSI0K, Op-
raHbl BHYTPEHHUX €A, CAMOU30ASIIINS, MACOYHBIH PEKHM.

- CBSI3M C paclIpoCTpaHeHHe HOBOM KOPOHaBUPYCHOM UHQEKIINHU

Covid-19 rocynapCTBO BBIHYXKAEHO MpPeNIPHHUMATh pas3AUYHbIE

MEPBI, B TOM YHCA€ U IIyTEM OTPAaHHUYEHUA HEKOTOPBIX IIpaB Ipax-

- [aH, KOTOpble ITO3BOAUAHM OBl COKPATUTH ITPOIIEHT 3a00A€BaeMOCTU
Cpeau rpazkiaH.

B mnepsylo odepenb BBOAUMBIE MEPOIPUATHS CBA3aHBI HE TOABKO C CO-
OAIOEHMEM MaCOYHOI'0O peXXuMa, KakK I'paKkaaHaMH, TaK U OpraHu3allUsSMH, HO
1 0093aTeABHOM CaMOHM30AdIMel 3a00AEBIIINX I'PasKaaH U KOHTAKTHUPYIOIINX C HU-
MH AHI], a TaK¥XKe TeX, KTO HaXOOUTCS B 30HE PHUCKA (IOKUABIE Afoau). [Ias obec-

" BurkMaeB PaamMup PHMOBHY, CTyQEHT MarucTpaTypbl Kadeapbl TEOPHH TOCYyAapCTBa
u npaBa HMHcTHTyTa npaBa Bamkupckoro rocymapcrBeHHoro yHuBepcuTera (Poccusa, r. Yda).
E-mail: bikmaevradmir@gmail.com

Hayuubiit pykoBomuresb — KomapoB Cepreii AaeKcaHAPOBHY, Ipocdeccop Kadeapsl
TEOPHH rocyapcTBa U IpaBa MHcTuTyTa IIpaBa BamKkupckoro rocyqapcTBEHHOTO YHUBEPCHUTE-
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Ie4YeHNs COOAIONEHUS NAaHHBIX TpeboBaHUN BBOAATCS pa3AMYHblE CAHKIINU, KO-
TOpBIE IIPUMEHSIIOTCH, B CAyYasdX, €CAU I'PaKJaHUH UAW OpraHU3aIlus He CODAIO-
JaioT TpeOoBaHUS 3aKOHOOATEABCTBAa, KOTOPhIE HAIlpaBAEHBI Ha ITpefoTBpallie-
HUE paclpOoCTpPaHEHHTd KOPOHABUPYCHON MH(MEKITUH.

Be3ycaoBHO, yTo ocobasi poAb OTBOAUTCS COTPYAHHKAaM OPraHOB BHYT-
PEHHUX [eA B CHUTyallUsIX CTHUXUHHBIX OencTBUM, KPYyHIHBIX aBapuil U KarTa-
cTpod, SMUAEMUM, MAaCCOBBIX OECIIOPSIKOB, BOOPYKEHHBIX MEXKHAITMOHAABHBIX
KOH(AUKTOB, TEPPOPUCTHYECKUX aKTOB. B Takux ycAoBHSX IIpaBa dYeAOBeKa Ha
KU3Hb, 30POBbE, CBOOOAY, HEIPHUKOCHOBEHHOCTbH, IKUAUIIE, COOCTBEHHOCTD,
4€eCThb, AJOCTOMHCTBO U APYTHE IIpaBa IIOABEPraroTcd NPSAMOH yrpo3e U HyzKAa-
IOTCS B IPUHATHH COTPYAHUKOM OPraHOB BHYTPEHHUX neA (masee — OB/I) coot-
BETCTBYIOLIEeH oXpaHbl U 3aI1uThI [5, c. 108-109].

PenepanbHbiii 3akoH oT 07.02.2011 No 3-d3 «O moAuIIUM» OTpazKaeT I0-
IIyCTUMBIE IIPENEABI U CPEACTBA BMEIIATEABCTBA IIOAHLIMH B COLIMAABHYIO KU3Hb
[1]. Tlpu >TOM 3aKOHOOATEAEM HE CTOABKO YCTAHABAWBAIOTCH OTI'PAHUYEHHH,
CKOABKO pellaeTcd 3azada o0ecliedeHHs YCTAHOBAEHHOIO opsanka. 3/1ech BaK-
HO NOAYEPKHYTH, YTO BasKHEUIIIMM YCAOBHEM SBASETCHA COPa3MEPHOCTb BBOOAU-
MBIX OTPaHUYEHUN.

BaskHo 00paTuTh BHHMaHHE Ha MEpbl OTBETCTBEHHOCTH, KOTOpBIE ObIAU
BBEIEHbI 3aKOHOZIATEAEM C LIEABIO ITpefOoTBpalleHNd pacipocTpanenus Covid-19.

Tak, B Kogekce Poccuiickoti ®enepaiiuu 00 aaMUHUCTPATHUBHBIX IPaBO-
HapyIIeHUusaX ObIAM BBeeHbI 4. 2 u 4. 3 cT. 6.3, a Tak¥Ke IIogBHAACh HOBasd CTa-
Thd — 20.6.1 [2]. KpoMme Toro, mpeaycMOTpeHa U YyTOAOBHAas OTBETCTBEHHOCTD 34
HapylI€eHHuEe CAaHUTAPHO-3MIUAEMHOAOTHYECKUX ITPAaBHUA B cTaThe 236 YTrOAOBHOTO
Konekca Poccuiickot denepannu [3]. BedycaoBHO, 4YTO JaHHBIE HOPMBI CBS3aHbI
U C OrpaHHUYEHUSIMH KOHCTUTYIIMOHHBIX IIPaB IpakiaaH (cobAromeHHe pexRuMma
CaMOU30AdIINH — OTpaHUYeHHe IIpaBa Ha cBobomHoe mnepenBuxkeHue). CooTBeT-
CTBEHHO, UX IIPpUMEHEHUEe K HapYyLIUTEAIO JOAXKHO OBITH TOABKO ITPU HAAMYUHU Ha
TO HEOIIPOBEPIKUMBIX OOCTOSITEALCTB.

B caoxusBmielca cutyalniuu Ha MUHHCTEPCTBO BHYTPEHHUX AeA Poccuii-
ckoit Peneparu Bo3aaraeTcss (PYHKIIMS OXpPaHbl OOIIIECTBEHHOIO IIOpsiIKa B pe-
KHMe TIOBBIIIIEHHOM TOoTOBHOCTHU. Tak, corpyaHuku OB/l mas cobaromeHUd pe-
JKHUMa CaMOHU30ASIIIUU U COOAIONEHUHM KapaHTHUHHBIX TPeOOBaHUU MNPUMEHSIOT
aAMUHHUCTPATHUBHO-IIPABOBbIE MEPHI ITPUHYKAeHUI. CaMOCTOATEABHBIH BU MEP
OPUHYXKIEHUS — aIMHUHHCTPATHUBHO-IIpENyIIpEAUTEABHbIE MeEpPbl, Ha3HAYEHUE
KOTOPBIX — IpeaylpexRAeHre IpaBOHAPYIIEHUN U obecriedeHre OOIecCTBEeHHOMN
06e30I1acHOCTH.

YKa3aHHbIE MepPbl UMEIOT CTPOr0 IIEAEBOH NPOPUAAKTUYUECKOH XapakTep
1 HallpaBAE€HBI Ha IPENOTBPAllEHHE CO3MaHUs IPOTUBOIIPABHBIX U UHBIX, IIPEA-
CTaBALIONINX OOLIECTBEHHYIO OIIACHOCTb, cuTyalmii. OHU BBICTYIIAIOT B BHUIE al-
MUHUCTPATUBHBIX OTpaHUYEeHUN ANOO OIpeneAeHHbBIX aIMUHUCTPATUBHBIX Aeli-
CTBUU B OTHOILIEHUH TOU UAU UHOM KaTETOPUU OPraHU3allui U AUIL.

BwMmecTe ¢ TeM, y4uThIBad TEPPUTOPHAABHBIN XapaKTep pacIpOCTpPaHEHUd
HaHJAEMHH, a TaKyKe OCOOEHHOCTH KaxKaoro cyobekTa Poccuiickoit ®enepariiu,
corpynHuku OB/l mo-pa3HOMy OTHOCATCH K HCIIOAHEHHIO CBOMX obg3aHHOCTEH
B YCAOBUEX MaHAeMHHU. Tawm, riae 3aboaeBaeMoOCThb BhINIe, pykoBoacTBo MB/ PP
Ooaee aKTHUBHO OOpeTCsl C HE3aKOHHBIM U HEOOOCHOBAHHBIM ITOCEIIIEHUEM TpazK-
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JaH OOIIECTBEHHBIX MECT, B rOpoaxX MeHee KPYIIHBIX M Tam, rae 3aboseBae-
MOCTBb HE TaK BEAHKA, OCYIIECTBACHUE MEP CBA3aHHBIX C ITOAAEpP3KaHUeM obIe-
CTBEHHbIe 6€30ITaCHOCTH HE€ CHABHO U3MEHHAOCH C TOTO MMEPUOa, KOTOPHIH OBIA
XapakTepeH [10 IepHUoia KOpoHaBUpyCHOM nHpeknu [4, c. 133].

Kpome Toro, caemyeT OTMETUTDH, UTO CAMOU3OASIIIUS U KapaHTUHHBIA pe-
JKUM, 0€3yCAOBHO, CONPOBOXIAIOTCS YXYAIIIEHUEM MaTEPUAABHOT'O ITOAOIKEHUS
Arofied. A rocaeiHee 00CTOSATEABCTBO O0yCAAQBAMBAET POCT ITPECTYITHOCTH.

[ToreHIMaAbHBIE ITPOOAEMBI, BO3MOIKHO, CAEAYET OKHUAATH OT OCTABIINXCS
06e3 paboTbl MHUI'PAHTOB, OKA3aBIINXCSA B 3aKPBITOM COOOIIECTBE, TOE MOTYT
dopMUpOBaThECS pPasHble B3TASAbI, & TaKXe€ OT CTOPOHHUKOB HedOopMaAbHBIX
OBHKeHUM. K ToMy >Ke 3aKOHOIIOCAYIIHBIE T'pazKIaHe CEeTOAHH 3ayMbIBAIOTCS
O IIPAaBOBOM CTaTyCe€ HU30ASIIUU, O CBOMX ITpaBaxXx U cBobomax. [laHHbie 0OCTOS-
TEABCTBA IIPEAONIPEACAIIOT TO, 4YTO COTPYAHUKU OB/l mOAXKHBI CAEOUTH 3a OoXpa-
HOM OOIIIECTBEHHOIO mopsaaka 6oaee TimatTeAbHO. Tak, mas Haubosee 3PPEKTUB-
HOTO BBISIBACHHUSA AWI, KOTOpPbIE HECyYyT B cebe MOTEeHIIMaAbHYIO YIpo3y oOIie-
CTBEHHOM 0€30I1aCHOCTU B YCAOBHUSAX KOPOHABUPYCA, CAEAYET OCYIIECTBAITH Me-
POIPUSTUSA II0 IPOBEAECHUIO NATPYABHO-IIOCTOBBIX HapsiOB OTAEAAMU OpPraHOB
BHYTPEHHUX [EA.

Bmecre c Tem, CTOUT OTMETUTB, YTO MEPBI, BBOAUMBIE T'OCYdapCTBOM,
UMEIOT OY€Hb TOHKYIO I'PaHb C HapyllleHueM KOHCTHUTYIIMOHHBIX ITpaB IpakK/iaH,
no3ToMy coTpyaHuku OB/l HOAKHBI CA€AUTH 3a TE€M, 4YTOObI HE JOIYCKaAOCh
Takoe HapylleHue. Pedyb UOeT 0 TOM, 4TO, €ECAH, HAIIPUMEDP, UMEIOT MECTO MPHU-
3HaKM KaKOro-AHM0O cocTaBa ITpaBOHApPYIIEHUs, CBSI3aHHOIO C HapyIIeHHUEM
CaMOHU3O0ASIIINY, TO MNPaBOOXPAHUTEAbHBbIE OPTraHbl MJOAXKHBI ITPUMEHSTH MEpPhI
OTBETCTBEHHOCTH K HaPYIIUTEAID TOABKO ITPU MAOKA3aHHOCTH (pakKTa Hapylle-
HUS ¥ HAAWUYHS HEOITPOBEPKUMBIX NOKa3aTEABCTB.
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Administrative and legal regime
of ensuring public safety during the spread
of the new coronavirus infection Covid-19

Radmir R. Bikmaev*

Annotation. The article analyzes issues related to the regime of ensuring public
safety during the spread of the new coronavirus infection Covid-19. The author takes
into account the restrictions imposed on the rights of citizens related to the regime of
self-isolation and other quarantine measures, and direct participation in monitoring
compliance by citizens and organizations with these measures by employees of inter-
nal affairs bodies. The measures of responsibility that are provided for violation of leg-
islation aimed at preventing the spread of coronavirus infection are analyzed. The
problems associated with the protection of public order by law enforcement officers
during the spread of Covid-19 are identified.

Keywords: coronavirus infection, public order, internal affairs bodies, self-
isolation, mask regime.

Due to the spread of the new coronavirus infection Covid-19, the state is
forced to take various measures, including by restricting certain rights of citi-
zens, which would reduce the percentage of morbidity among citizens.

First of all, the measures introduced are connected not only with the ob-
servance of the mask regime, both by citizens and organizations, but also with
the mandatory self-isolation of sick citizens and persons in contact with them,
as well as those who are at risk (elderly people). To ensure compliance with
these requirements, various sanctions are imposed, which are applied if a citi-
zen or an organization does not comply with the requirements of legislation
aimed at preventing the spread of coronavirus infection.

Of course, a special role is assigned to employees of the internal affairs
bodies in situations of natural disasters, major accidents and catastrophes, epi-
demics, mass riots, armed ethnic conflicts, terrorist acts. In such conditions,
human rights to life, health, freedom, inviolability, housing, property, honor,
dignity and other rights are directly threatened and need to be taken by an em-
ployee of the internal affairs bodies (hereinafter referred to as the Department of
Internal Affairs) for appropriate protection and protection [5, p. 108-109].

Federal Law No. 3-FZ of 07.02.2011 "On the Police" reflects the permissi-
ble limits and means of police intervention in social life [1]. At the same time,
the legislator does not so much set restrictions as solve the problem of ensur-
ing the established order. It is important to emphasize here that the most im-
portant condition is the proportionality of the restrictions imposed.

It is important to pay attention to the liability measures that were intro-
duced by the legislator in order to prevent the spread of Covid-19.
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So, in the Code of the Russian Federation on Administrative Offenses,
Parts 2 and Part 3 of Article 6.3 were introduced, and a new article appeared —
20.6.1 [2]. In addition, criminal liability for violation of sanitary and epidemio-
logical rules is provided for in Article 236 of the Criminal Code of the Russian
Federation [3]. Of course, these norms are also associated with restrictions on
the constitutional rights of citizens (compliance with the regime of self-isolation —
restriction of the right to free movement). Accordingly, their application to the
violator should be only in the presence of irrefutable circumstances.

In the current situation, the Ministry of Internal Affairs of the Russian
Federation is entrusted with the function of protecting public order on high
alert. Thus, the police department employees use administrative and legal co-
ercive measures to comply with the self-isolation regime and comply with quar-
antine requirements. An independent type of coercive measures is administra-
tive and preventive measures, the purpose of which is to prevent offenses and
ensure public safety.

These measures have a strictly targeted preventive nature and are aimed
at preventing the creation of illegal and other situations that pose a public
danger. They act in the form of administrative restrictions or certain adminis-
trative actions against a particular category of organizations and individuals.

At the same time, taking into account the territorial nature of the spread
of the pandemic, as well as the peculiarities of each subject of the Russian
Federation, the police officers have different attitudes to the performance of
their duties in a pandemic. Where the incidence is higher, the leadership of the
Ministry of Internal Affairs of the Russian Federation is more actively fighting
illegal and unjustified visits of citizens to public places, in smaller cities and
where the incidence is not so high, the implementation of measures related to
maintaining public safety has not changed much from the period that was
characteristic before the period of coronavirus infection [4, p. 133].

In addition, it should be noted that self-isolation and quarantine regime,
of course, are accompanied by deterioration in the financial situation of people.
And the latter circumstance causes an increase in crime.

Potential problems may be expected from unemployed migrants who find
themselves in a closed community where different views may form, as well as
from supporters of informal movements. In addition, law-abiding citizens today
are thinking about the legal status of isolation, about their rights and free-
doms. These circumstances determine that the police officers should monitor
the protection of public order more carefully. So, for the most effective identifi-
cation of persons who pose a potential threat to public safety in the conditions
of coronavirus, measures should be taken to conduct patrol and post detach-
ments by departments of internal affairs bodies.

At the same time, it is worth noting that the measures introduced by the
state have a very fine line with the violation of the constitutional rights of citi-
zens, therefore, the police officers should ensure that such a violation is not al-
lowed. The point is that if, for example, there are signs of some kind of offense
related to the violation of self-isolation, and then law enforcement agencies
should apply liability measures to the violator only if the fact of the violation is
proven and there is irrefutable evidence.
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AZMHHHCTpPaTHBHAaA OTBETCTBEHHOCTH
3a IpaBOHApPYUIEHHSA
B chepe oxXpaHBI OKpYyKalolleH Cpeabl
H NIPHPOAONOAbB30BaHHA: BOIPOCHI TEOPHH H NIPAKTHKH

H.A. MaHruABOAHHA"

AHHOTanmusa. B crarbe paccMaTpHUBarOTCA 0COOEHHOCTH aIMHUHHUCTPATUBHOMN OT-
BETCTBEHHOCTH 3a IIpaBOHApPYILIEHUsS B cepe oxXpaHbl OKpyKaromled cpenbl U IIPUPO-
[OIIOAB30BaHUS, IIPUBOAATCS CTATUCTHUYECKHE AJaHHbIE II0 KOAWYECTBY 3apETrUCTPUPO-
BaHHBIX aAMUHHUCTPATUBHBIX [IpaBOHAPYIIEeHU, CyMMe Ha3HA4YeHHbIX HITPadoB B pac-
cMmatpuBaemoi cepe 3a 2015-2021 rr., uccaeayeTcd nepedeHb IpodbAeM aIMUHHUCTPA-
TUBHOU OTBETCTBEHHOCTH 3a IIpaBOHApYyLIEHHd B cpepe oXpaHbl OKPYZKAIOIIEH Cpenbl
U IIPUPOAOIIOAB30BAHUSI.

KaroueBbI€ cAOBa: aJIMUHUCTPATUBHAd OTBETCTBEHHOCTH, 3aKOHOAATEABLCTBO,
IIpaBOHApPYILIEHUs, oXpaHa OKPYKAalollel cpenbl U IIPUPOLOIIOAB30BAaHUE, SKOAOTHUE-
CKasl OTBETCTBEHHOCTb.

CHOBOH yCTOWYHBOIO pa3BUTUA Poccuiickoii denepalivuu IBASETCH

dopMHUpOBaHUE U IIOCA€AOBATEABHAsl peasu3alusl ToCydapCTBEH-

HOM IIOAHUTHUKU B 00AQCTH 9KOAOTHU M UCIIOAB30BaHUS ITPUPOIHBIX

PEecypcoB, HallpaBA€HHAsd Ha HX pallOHaABHOE HWCIIOAB30BaHHE U

OXpaHy OKpYyKalollled cpenbl, IIOUCK Hanbosee ONTHMAaABHBIX IIpa-
BOBBIX CPEICTB KOHTPOAL 32 IIPHUPOAOIIOAB30BAHHEM.

[Tpy HecoOAIOZEHUN YCAOBUH PAIIMOHAABHOIO HCIIOAB30BaHUS HEAP U UX
OXpaHbl, a TaKKe IIPpU NPUYUHEHUU Bpeaa HeOpPOIIOAB30BAaHUEM OKpPYZKaIoIIeH
cpene HacTylaeT IOpHAUYecKas OTBETCTBEHHOCTH. B aTOM caydae, opuagude-
CKasl OTBETCTBEHHOCTD SIBASIETCSH BasKHBIM ITPABOBBIM CPEICTBOM oOOecredeHUSd
3aKOHHOCTH U IpaBoIopsaka B obaacTu Henpomnoab3oBaHUs. CobArozmeHue
HEJIPOIIOAB30BaTEAIMH TpeboBaHUI 110 pAaIMOHAABHOMY HCIIOAB30BAHUIO U
oxXpaHe Henp, a TaKxKe OKpyzKalolled cpenbl — HEOTHEMAEMOE yCAOBHE obecrie-
YeHHUs YCTOUYMUBOrO, 3(PPeKTUBHOIO U 0e30I1acCHOTO HCIIOAB30BaHUA (U3BAEYE-
HUSI) MUHEPaAbHO-ChIPhEBOM 0a3bl, YIOBAETBOPEHHUS SHEPreTHYeCKUX IOTPeOHO-
cTell POCCUMCKON SKOHOMHKH U 00eCIIedeHHs KCIIOPTa S9HEPTropecypCcoB.
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AnMUHHUCTpPaATHBHAad OTBETCTBEHHOCTBH 3a aIMHHHCTPATHUBHBIE ITpaBOHA-
pyllIeHuss B o0AaCTH OXpaHbl OKpyzKarlled cpeabl U IIPHUPOAOIIOAB30BaAHUL
yCTaHOBAE€HA 3aKOHOJATEAEM B ITOAOXKEHHUSX raaBbl 8 Kozmekca 06 agMHUHHCTpA-
TUBHBIX ITpaBOHapyuIieHudax PO [1].

Ha cerogHamrHui neHB BOIIPOCHI SKOAOTHH SBASIFOTCS IIEPBOCTEIIEHHBIMU
He€ TOABKO [IASI HAIIIETO T'OCyIapCTBa, HO U MUPOBOIO COOOIIECTBA B IIEAOM.

B 2021 romy Op1ao 3apeructpupoBaHo 71 359 mpaBonapymieHuit (+7,4%
K moka3zatearo 2020 roga) B 00AaCTU OXpaHbl OKPYXKAIOIIEH cpeabl U MPUPOII0-
IIOAB30BaHHUsI, OCHOBHAS 4acTh U3 KOTOPBIX IIpuxonutrcda Ha cT. 8.37 KoAll PP
«HapymieHre mpaBHA IOAB30BaHUS 00BEKTAMH KHBOTHOT'O MUpPa U IIpaBHA [0-
ObIYM (BBIAOBA) BOOHBIX OMOAOTHYECKHX pecypcoB». [lo maHHOU cTaThe OBIAO 3a-
peructpupoBaHo 37 224 aaiMUHUCTPATUBHBIX [IpaBoHapylieHui. 22 332 agMu-
HUCTPATUBHBIX IIpaBOHApPYIIEeHUH OblA0 coBepieHo 1o ct. 8.28-8.32 «Hesa-
KOHHas pyOKa, IOBPEXKIEHNE AECHBIX HaCaKIEHUH HAW CaMOBOABHOE BbIKAIIbI-
BaHUE B A€CaxX NEePeBbeB, KyCTAapHUKOB, AMaH. Hapyinenue TpeboBaHUE A€CHOTO
3aKOHOIATEABCTBa 00 ydeTe OPEeBECHHBI U CHeAOK C Hell. Hapymienwe mpaBua
caHuUTapHOM 0e30MacHOCTH B Aecax [S].

Tabauna 1

AZMHHHCTpPATHBHasA OTBETCTBEHHOCTDH 3a 9KOAOTHYECKHH Bpex [5]

KoanuecTBO
IloaBepHyTO H3 mux Cymma
aAMHHHCTPATHBHBIX
Ton aAMHHHCTPaTHBHOMY B BHIOE mrpacdos,
neA B obaacTH
HaKa3aHHIO mrpada MAH. py0.
NPHPOAOOXPaHBI

2015 37 497 29 760 27 839 509,0
2016 48 970 38 245 35 959 614,9
2017 07 947 53 883 50 282 935,0
2018 73 721 57 016 52 808 592,5
2019 68 369 53 099 48 318 873,3
2020 67 211 52 006 47 512 975,0
2021 71 359 54 445 47 283 655,2

EsxkeromHo mpocaekmBaeTcs cTabHAbHAs AUHAMUKA YBEAMYEHUS] KOAWUe-
CTBa AUIL, KOTOPblE€ IOABEPTHYTHl aMUHUCTPATHUBHOMY HaKa3aHUIO 10 JAaHHOM
KaTeropuu mnpaBoHapylneHui. OCHOBHBIM BHOM HaKa3aHUd gBAGeTCS mITpad.
Tak, B 2021 romy O6bIAO B3BICKAHO 655 MHUAAMOHOB 332 9KOAOTHYECKUH BpEI, UTO
Huke rnokasareasa 2020 roga Ha 33%. [IpumeuarTeabHO, 4TO Ha (POHE yBEAHUe-
HUSI KOAMYECTBa aIMUHHUCTPATHUBHBIX OE€A B 00AACTH IIPUPOLOOXPAHBI U YBEAU-
YeHHS KOAWYECTBa AWIl[, KOTOpble OBIAHM IIOABEPTHYTHl AaIMUHUCTPATHBHOMY
HaKa3aHHWIO, [IPOHUCXOIUT CHHUXKEHUE B3bICKHMBAEMBbIX IIITPadoOB, YTO TOBOPHUT 00
YMEHBIIIEHUU CpeNHEro pasMepa HITpada, Ha3HAYEeHHOTO 3a COBEpIIEHHE IIpa-
BOHapylIeHUH B cpepe oxXpaHbl OKpyzKarolled cpeanbl U IPUPOIOIIOAB30BAHU.

OOBEKTOM YKOAOTHYECKOI'0 IIPaBOHAPYIIEHUS BBICTYIIAIOT OOIIECTBEHHBIE
OTHOIIIEHUsI B cpepe parroOHaABHOTO IIPHUPOIOIIOAB30BAHUSA U OXPaHbl OKpPYyzKa-
IOIIEN Cpenbl.

Bormpockl 0TBETCTBEHHOCTH 3a 3KOAOTHYECKHE IIPECTYIIACHUS yCTaHaBAUBA-
IOTCS KaK YTOAOBHBIM, TaK U aJIMHUHHCTPATHBHBIM 3aKOHOAATEABCTBOM. Borrpocsl
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peasnzalniii Mep aAMHHUCTPATHBHOIO HaKa3aHHd B OTHOIIEHHHU IIpaBOHapyllle-
HUH B cpepe 3KOAOTHYECKOM OTBETCTBEHHOCTH BCET/ia CTOAT 0C000 OCTPO.

F'aaBa 8 KoAIl P® comepzkut 6oaee SO-u cratei, peraaMeHTHUPYIOIINX BO-
IIPOChl aAMHHHCTPATUBHOH OTBETCTBEHHOCTH 3a IIPAaBOHAPYIIEHUS B OXPaHBI
OKpyZKaloIlllel cpeabl U IPUPOAOIIOAB30BaHUA. Ha ceromHAmIHUNY neHb B Hay4-
HOM AUTepaType HEe CAOKHAOCH €IHMHOT'O0 MHEHUS OTHOCUTEABHO KAACCHU(MPUKAIINU
JaHHBIX [IPpaBOHAPYIIEHHUH.

Haunboaee pacmpocTpaHeHHOM KaacCU(UKAIIMER SBASETCS CAenyrolas,
OCHOBaHHasd Ha KPUTEPUAABHOM ITPHU3HAaKEe:!

— B 3aBHCHMOCTH OT TOTI0, KakKol BHJ IIPUPOJHOIO pecypca, KOTOPOMY IIPH-
ynHgeTcd yiepb. Ha ocHoBe maHHOrO KPpUTEPHUS MOKHO BBIIEAUTH TaKHUe IIPaBO-
HapylIeHHd KaK AECHble, 3€MeAbHble U BOAHBbIE. TO €CTh, KOrga IIPOHCXOAUT
HapyllleHHe 3aKOHOJATEABCTBA O KMBOTHOM MUpPE, O Heapax, aTMOC(epHOM BO3-
AYXE,

— B 3aBHCHMOCTHU OT XapakTepa Bpena, KOTOPbIY OblA HPUYUHEH, 3arpsa3-
HEeHa MOXKeT OBITh B IIEAOM OKpyzKalolllas NpUpPOAHAas cpefa HAU KaKHe-TO ee
OTHAEABHO B3AThle OOBEKTBHI; MOXKET IITPOUCXOAUTH IIOBPEXKAEHUE ITPUPOIHBIX
00BEKTOB, IIOpYa AMOO K€ BOBCE YHHUYTOXKEHHE; MOXKET IIPOUCXOIUTH HCTOILE-
HUE IIPUPOIHBIX PECYPCOB, TO ECTh UX YPE3MEPHOE UCIIOAB30BaHHUE; IIPUPOAHBIE
PEeCypcChI MOTYT OBITH MCIIOAB30BaHbI HEPAIIMOHAABHO;

— B 3aBHCHMOCTHU OT XapakKTepa CaHKIIHH, KOoTopble HpHMeHdioTcs. Ha
OCHOBE JAaHHOI'O KPUTEPHS IIpaBOHApPYIIEHHd B paccMaTpuBaeMol cdepe Ioa-
pa3neasaroTcd Ha YTOAOBHBIE, aMUHHCTPATUBHBIE, I'PaKIaHCKO-IIPpAaBOBBIE, OHC-
IIUTIAVMHapPHbIE ¥ UHbIE ITpaBOHAPYILIEHUS);

— B 3aBHCHMOCTH OT TOM CTEIEHH OIIaCHOCTH, KOTOpasd HaCTyIIaeT B pe-
3yABTATE UX COBEPIIEHHS: 3KOAOTHYECKHE IIPECTYIIACHUSA (YTOAOBHBIE ITpaBOHA-
PYLIEHHSI) U 3SKOAOTHYECKHE IMIPOCTYIIKH (aAMHUHHCTPATUBHBIE, IpakKJaHCKHUE,
OUCHUIIAMHApHBIE ITpaBoHapyuieHud) [3, c. 383].

B Hacrogiee BpeMsi IpaBOOXpaHUTEABHBIE OpPraHbl 3a49acTyl0 CTaAKHBa-
IOTCHI C PAAOM TPYAHOCTEM, BO3HHUKAIOIINX B IIPOIIECCE IIPUBACYEHUI IIpaBOHA-
pymintTeae K HOpMaM OTBETCTBEHHOCTH B O0AACTH OXpPaHBI OKpPYIKAaIoLIed cpe-
OBl U TIPUPOJOIIoAb30BaHus. OCHOBHOM ITpoOAeMO# sBAseTCH CODAIOZIEHHE CPO-
KOB aJIMUHUCTPATHBHOTO pPaCCA€NOBaHUY II0 MJAHHOM KaTEropuu OeA, TaK Kak
OHH HMEIOT OIIPENEACHHYIO CIEIIHN(HUKY, CYIITHOCTh KOTOPOH 3aKAIO4YaeTCs B Tak
Ha3bIBAEMOM «IIPUPOJHOM KOMIIOHEHTE».

OrpoMHOe 3HauYeHHE AT COXPaHEHHs 3aKOHHOCTHU B 00AACTH OXpaHbI
HeIp U HEAPOIIOAB30BAaHUSI UMEET AEITEABHOCTb OPTaHOB, YIIOAHOMOYEHHBIX 3a-
KOHOM pacCMaTpHUBaTh U pa3pellaTh geaa 00 aAMHUHUCTPATUBHBIX IIPaBOHAPY-
IIEHUSIX W, KPOME€ TOTO Has3HadaTh aAMHUHHCTpPaTUBHbIE HaKa3aHUd B OaHHOU
obaactu. [lepedyeHb U3 CEMU BUZIOB OPTAHOB (IOAKHOCTHBIX AHWII), YIIOAHOMOYEH-
HBIX paccMaTpHBaTh Jera 00 aAMUHHUCTPATHUBHBIX IIpaBOHAPYLIEHUIX, IIPEIY-
cmoTpeHHBIX OcobeHHo# yacTbio KOAIl PP 3akpernaeH B 4. 1 ct. 22.1 KoAIl Pd.
Cynpu pafioOHHBIX, apOUTPaKHBIX U BOEHHBIX CY/I0B, a TAKKe YIIOAHOMOYEHHBIE
OAXKHOCTHBIE AUIla (peaepasbHBIX OPTaHOB UCIIOAHUTEABHOM BAACTH MOTYT pac-
cMaTpuBaTh Aeaa 00 aAMUHUCTPATUBHBLIX IPABOHAPYIIEHUSIX B 00AACTH oXpa-
HBI HEJIP U HEAPOIIOAB30BaHUS.
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3akoHOaTEAEM IIPEAYCMOTPEH IIEPEYEHb OPraHOB M JOAXKHOCTHBIX AUII,
KOTOpBbIE SIBAFIOTCS CYOBEKTaMHU peaAu3alluy JaHHOT'O BHA OTBETCTBEHHOCTH.
BBuay manHoro ¢pakTopa, MHOXKECTBO (PYHKIIUH HPUPONOOXPAHHBIX CTPYKTYP
U JOAYKHOCTHBIX AMII, IIPU3BAHHBIX OCYIIECTBASITH KOHTPOABHO-HAA30pHbIE (DYHK-
MY, BeNeT K 3aTPyAHEHUSM B IIPaBOIPHUMEHEHUH, NyOANPOBaHUIO (PYHKIIUH
U KOPPYIIHUU CPpear YHHOBHUKOB.

Hapsany ¢ mapHbIMH IpoOaeMaMU, Ha CETOOHSNIHUN NeHb POCCHMICKOE 3a-
KOHOZIATEABCTBO [JOBOABHO AOSABHO B OTHOIIEHHH IIpaBOHApPYILINUTEAEH, COBEP-
IIUBIINX [IpaBOHApPYyLIeHUd B JaHHOM obaacTu. MacmTabbl 9KOAOTHYECKUX I10-
CAEICTBUH HeECOpa3MEPHBI C CyMMaMH IITpad OB, YyCTAHOBAEHHBIX 3aKOHOJATE-
A€M B Ka4€CTBE MEpPBI AAMHUHHUCTPATUBHOIO HaKa3aHUd 3a COBEPIIEHHE NaHHBIX
npaBoHapylieHu [4, c. 164].

3aKoHOIATEAI0 IleAeCOO0pa3HO oOOpaTHUTh BHHMaHHE Ha QeaepasbHOe
IIPHUPOLOOXPAHHOE 3aKOHOAATEABCTBO, B YACTHOCTH, C LIEABIO €ro COBEPIIEH-
cTBoBaHUsg. Ha maHHBIE MOMEHT OHO HE COOTBETCTBYET TE€M SKOHOMUYECKHM
OTHOIIIEHUSM, KOTOPBIH CYIIECTBYIOT B COBpeMeHHOM obOmiecTBe. B pesyabrarte
4Eero IIpaBOBOE IIOAE II0 OXpaHE OKPYXKAaIoIIEH Ccpeabl U IMPUPOAOIIOAB30BAHUIO
He pasBUBaeTCs MOOAXKHBIM obOpasom. Heobxomumo denepasbHOE TPUPOIO-
OXpPaHHOE 3aKOHOAATEABCTBO HAIIEAWTH Ha CO3[0aHHE KOMIIAEKCHON CHCTEMBbI
yIIpaBA€HHUI B aHaAU3UpPyeMoU cdepe.

[longBooss UTOr, CAEAYET OTMETUTH, YTO OOABIIHMHCTBO HOpM KOAIT PP,
IpeayCMaTPHUBAIOIINX aAMUIHUCTPATUBHYIO OTBETCTBEHHOCTH 3a IIpaBOHapYyIlle-
HUs B cdepe OXpaHbl OKpyzKarolleHd cpenbl U IIPHUPOAOIIOAB30BAHUS KOPPEAU-
pyoT c moaoxkeHudamMu YK P®D, koTopble yCcTaHaBAUBAIOT YLOAOBHYIO OTBET-
CTBEHHOCTh 3a [JAaHHYIO KaTEerOpPHIO IIPECTYIIA€HUM, IIPH 3TOM 3a HEKOTOpPhIE
aHaAOTHYHBIE IPECTYIIACHHS YCTAHABAUBAETCS PAa3HbI€ MEPBI OTBETCTBEHHOCTH.
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Administrative responsibility
for law-violations in the field of environmental protection
and Nature management: Issues of Theory and Practice

Nerkes A. Mangildina®

Annotation. The article examines the features of administrative responsibility
for offenses in the field of environmental protection and nature management, provides
statistical data on the number of registered administrative offenses, the amount of
fines imposed in this area for 2015-2021, examines the list of problems of administra-
tive responsibility for offenses in the field of environmental protection and nature
management.

Keywords: administrative responsibility, legislation, offenses, environmental
protection and environmental management, environmental responsibility.

The basis of the sustainable development of the Russian Federation is
the formation and consistent implementation of state policy in the field of ecol-
ogy and use of natural resources, aimed at their rational use and environmen-
tal protection, the search for the most optimal legal means of control over na-
ture management.

In case of non-compliance with the conditions for the rational use of the
subsoil and their protection, as well as in case of damage to the environment
caused by subsurface use, legal liability arises. In this case, legal liability is an
important legal means of ensuring legality and law and order in the field of
subsoil use. Compliance by subsoil users with the requirements for the ration-
al use and protection of the subsoil, as well as the environment, is an essential
condition for ensuring sustainable, efficient and safe use (extraction) of the
mineral resource base, meeting the energy needs of the Russian economy and
ensuring the export of energy resources.

Administrative responsibility for administrative violations in the field of
environmental protection and nature management is established by the legisla-
tor in the provisions of Chapter 8 of the Code of Administrative Offences of the
Russian Federation [1].

Today, environmental issues are of paramount importance not only for
our state, but also for the world community as a whole.

In 2021, 71,359 offenses were registered (+7.4% compared to 2020) in
the field of environmental protection and natural use, the main part of which
falls on Article 8.37 of the Administrative Code of the Russian Federation "Vio-
lation of the rules for the use of wildlife objects and rules for the extraction
(catch) of aquatic biological resources". 37,224 administrative offenses were
registered under this article. 22,332 administrative offenses were committed
under Articles 8.28-8.32 "lllegal logging, damage to forest plantations or unau-

* Mangildina Nerkes Ayratovna, a graduate student of the Department of Theory of State
and Law of the Institute of Law of Bashkir State University (Ufa, Russia). E-mail: znerkes@mail.ru

Scientific supervisor - Komarov Sergey Aleksandrovich, Professor of the Department
of Theory of State and Law of the Institute of Law of Bashkir State University. E-mail:
SVKomarov2008@yandex.ru
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thorized digging in forests of trees, shrubs, lianas. Violation of the require-
ments of the forest legislation on the accounting of wood and transactions with
it. Violation of the rules of sanitary safety in forests [5].

Table 1

Administrative responsibility for environmental damage [5]

Number of administrative . The amount
. Subjected Of them
cases in the field S, . . of fines,
Year . to administrative in the form 1y
of environmental . million
. punishment of a fine
protection rubles
2015 37 497 29 760 27 839 509,0
2016 48 970 38 245 35 959 614,9
2017 67 947 53 883 50 282 935,0
2018 73 721 57 016 52 808 592,5
2019 68 369 53 099 48 318 873,3
2020 67 211 52 006 47 512 975,0
2021 71 359 54 445 47 283 655,2

Every year, there is a stable dynamics of an increase in the number
of persons who have been subjected to administrative punishment for this cat-
egory of offenses. The main type of punishment is a fine. So, in 2021, 655 mil-
lion were recovered for environmental damage, which is 33% lower than in
2020. It is noteworthy that against the background of an increase in the num-
ber of administrative cases in the field of environmental protection and an in-
crease in the number of persons who have been subjected to administrative
punishment, there is a decrease in the fines collected, which indicates a de-
crease in the average size of the fine imposed for committing offenses in the
field of environmental protection and nature management.

The object of an environmental offense is public relations in the field of
rational nature management and environmental protection.

Issues of responsibility for environmental crimes are established by both
criminal and administrative legislation. The implementation of administrative
penalties in relation to legal violations in the field of environmental responsibil-
ity is always particularly acute.

Chapter 8 of the Administrative Code of the Russian Federation contains
more than 50 articles regulating the issues of administrative responsibility for
violations in environmental protection and nature management. To date, there
is no consensus in the scientific literature regarding the classification of these
offenses.

The most common classification is the following, based on a criterion:

— depending on what kind of natural resource is being damaged. Based
on this criterion, it is possible to distinguish such offenses as forest, land and
water. That is, when there is a violation of the legislation on the animal world,
on the subsoil, atmospheric air;

— depending on the nature of the damage that has been caused, the en-
vironment as a whole or some of its separately taken objects may be polluted;
damage to natural objects may occur, damage or destruction altogether; natu-
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ral resources may be depleted, that is, their excessive use; natural resources
can be used irrationally;

— depending on the nature of the sanctions that are applied. Based on
this criterion, offenses in the area under consideration are divided into crimi-
nal, administrative, civil, disciplinary and other offenses);

— depending on the degree of danger that occurs as a result of their
commission: environmental crimes (criminal violations) and environmental of-
fenses (administrative, civil, disciplinary offenses) [3, p. 383].

Currently, law enforcement agencies often face a number of difficulties
arising in the process of bringing law enforcement officers to the standards of
responsibility in the field of environmental protection and nature management.
The main problem is compliance with the terms of the administrative investiga-
tion in this category of cases, since they have certain specifics, the essence of
which lies in the so-called "natural component".

Of great importance for the preservation of legality in the field of subsoil
protection and subsoil use is the activity of bodies authorized by law to consid-
er and resolve cases of administrative offenses and, in addition, to impose ad-
ministrative penalties in this area. The list of seven types of bodies (officials)
authorized to consider cases of administrative offenses provided for by the Spe-
cial Part of the Administrative Code of the Russian Federation is fixed in Part 1
of Article 22.1 of the Administrative Code of the Russian Federation. Judges of
district, arbitration and military courts, as well as authorized officials of federal
executive authorities may consider cases of administrative offenses in the field
of subsoil protection and subsoil use.

The legislator provides a list of bodies and officials who are subjects of
this type of responsibility. In view of this factor, the multitude of functions of
environmental structures and officials called upon to carry out control and su-
pervisory functions leads to difficulties in law enforcement, duplication of func-
tions and corruption among officials.

Along with these problems, today the Russian legislation is quite loyal to
offenders who have committed offenses in this area. The scale of environmental
consequences is disproportionate to the amounts of fines established by the
legislator as a measure of administrative punishment for the commission of
these violations [4, p. 164].

It is advisable for the legislator to pay attention to the federal environ-
mental protection legislation, in particular, in order to improve it. At the mo-
ment, it does not correspond to the economic relations that exist in modern so-
ciety. As a result, the legal field for environmental protection and nature man-
agement is not being developed properly. It is necessary to focus federal envi-
ronmental legislation on the creation of an integrated management system in
the analyzed area.

Summing up, it should be noted that most of the norms of the Adminis-
trative Code of the Russian Federation providing for administrative responsibil-
ity for violations in the field of environmental protection and nature manage-
ment correlate with the provisions of the Criminal Code of the Russian Federa-
tion, which establish criminal liability for this category of crimes, while differ-
ent measures of responsibility are established for some similar crimes.
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IlyOAHYHO-IIpAaBOBEIE KOMIIAHHH KaK O0’BEKT KOHTPOAS
(mamsopa) B Poccuiickon Penepanuu

M.H. KeBpo®

AHHoTanmusa. Hacrogm@asa craTrbs IIOCBSIIEHA HCCAEQOBAHUIO ITYOAMYHO-
IPaBOBBIX KOMIIAHUHM KaK 00BEKTOB KOHTpPoAsI B Poccuiickoii ®eneparm. ABTop oboc-
HOBBIBAE€T CHUCTEMY MEPOIIPUATUU II0 ONTUMH3ALUU ITPaBOBOH 6a3bl 0OIIECTBEHHOIO
KOHTPOASI B OTHOIIIEHUH ITyOANYHO-IIPABOBBIX KOMITIaHU#M B Poccuu, HanpaBaeHHas Ha
YKpeIiAeHHe JaHHOTO MHCTUTYyTa I'PasKAaHCKOro o0IecTBa.

KarouyeBble cAOBa: ITyOAMYHO-IIPABOBBIE KOMIIAHUH, HAA30P, (PHHAHCOBBIH KOH-
TPOAB, CYyO'BEKTHI IIPABOOTHOIIIEHUH.

CHOBHBIM HaITPaBA€HHEM COBPEMEHHOTI'O ODIIIeCTBA SIBASIETCH IBHIKE-

HHE II0 IIyTH YCTOMYUBOI'O Pa3BUTHUS, YTO oOycaaBAMBaeT HEOOXOIH-

MOCTb Pa3AWYHBIX OSKOHOMHYECKHX CYOBEKTOB IIPUBEPKEHHOCTH

K JaHHbIM TeHAeHIUaM. CyIIeCTBEHHYIO POAb B BO3IAEHCTBUHU Ha

SKOHOMUKY PETHOHAa, OOILIECTBO U OKPYZKAIOIIyI0 CPeay HUIpaloT Kak

roCyJapCTBEHHbIE, TaK U HWHbI€ OPraHU3aIlUN, YTO OOBSICHSET BBICOKUH HHTEPEC

Y Pa3AMYHBIX I'PYIIII 3aMHTEPECOBAHHBIX CTOPOH K IIPO3PAaYHOCTH HUX A€ATEABHOCTH.

OpHoM M3 pPa3sHOBUAHOCTEH IOPUANYECKUX AHIl BBICTYIIAIOT ITyOAMYHO-

IIpaBOBble KOMIIAHUH, (PYHKIIMOHUPYIOIME Ha OCHOBAHUU ['pasKIaHCKOIO KO-

nexkca Poccutickoit deneparnu [2] u 1eaoro psaa enepasbHBIX 3aKOHOB. Kak

CIIpaBEJAMBO OTMEYaeTCd B IOPUAMYECKON AUTEpaType, OHU IBASIOTCH 0Coboi

Pa3HOBUHOCTHI0 HEKOMMEPYECKHUX OPTaHU3alluii U HOBBIM CIIOCOOOM y4aCTHs
Poccuiickoit Penepaliiiu B rpaskiaHCKO-IIPaBOBBIX OTHOIIIEHUSX [8, 9, 10, 15].

[TyGAm4YHO-IIpaBOBbIE KOMIIAHUH B COOTBETCTBHHU cO cratbeil 2 dene-

paabHOTO 3aKoHa «O IMyOAMYHO-IIPaBOBBIX KoMNaHuax B Poccuiickoit Penepa-

MM U O BHECEHHUU H3MEHEHHH B OTAEABHBIE 3aKOHOAATEABHbIE aKTbhl Poccuii-

ckoii Penepanun» [4] OTHOCATCH K KaTETOPUU YHUTAPHBIX HEKOMMEPYECKHUX OP-

" KeBpo Muxaua HukoaaeBHY, MarucTpaHT Kadeaphbl TEOPHUH TOCyAapcTBa u npaBa UH-
CTUTYyTAa IIpaBa BalllkupCcKOro rocyjapCTBeHHOT0 yHUBepcuTeTa. E-mail: mihail kevro@yandex.ru
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TEOpHUHU rocyAapcTBa U IpaBa MHcTUTyTa IIpaBa BalllKMpCKOro rocyiapCTBEHHOTO YHHUBEPCHUTE-
Ta. E-mail: SVKomarov2008@yandex.ru
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raHusanmui, co3gaHHbIX Poccuiickoinr denepanmeil B NOPSOKE, YCTAHOBACHHOM
denepasbHBIM 3aKOHOM, HazleAeHHassT (PYHKIHUSAMU U [OAHOMOYUSIMHU ITYOAUYHO-
IIPaBOBOTO XapaKTepa UM OCYILECTBALIONIAS CBOIO [AEITEABHOCTh B HHTEpPecax
rocygapctBa u obmrectBa [13, 14].

B coBpeMeHHO# oTedecTBEHHON HAy4YHOU U yuyeOHOU AuTepaType UMeeTcs
PS4 HOAIPHBIX TOYEK 3PEHHUS OTHOCUTEABHO BO3MOXKHOCTH OCYIIECTBAEHUS 00-
IIECTBEHHOT'O KOHTPOAS B OTHOIIEHHHU OTAEABHBIX BHOOB IOPHUAWYECKHX AUII,
BKAIOYasl MIyOAUYHO-IIPABOBbIE KOMITAHUHU.

PaccMmoTpum aprymMeHThI, CBUAETEABCTBYIOIIHUE, O TOM, YTO B OTHOIIEHUU
MyOAMYHO-TIPABOBBIX KOMIaHUM B Poccuiickoit Pemepaiinu caeayeT OCyIIeCTB-
ASITH OOIIIECTBEHHBIM KOHTPOAb HA OCHOBAHUU ITOAOKEHUH AEHCTBYIOIIETO 3aKO-
HOIATEeAbBCTBA.

Kak cyOBeKkT (pMHaHCOBOTO IIpaBa IMyOAMYHO-IIPABOBYIO KOMIIAHUIO JOAXK-
HO XapaKTepUu30BaTh €€ ydacTHe B Pa3AWYHBIX BUZAX (PUHAHCOBBIX IIPABOOTHO-
HIEHUH: OI0MKETHBIX, HAAOTOBBIX U AP. [IAd 3TOr0 OHA HAAEAdEeTCs CIeI[MaAbHOM
pPaBOCyOBEKTHOCTHIO, KOTOPasl BBIPAXKAeTCHd B IIPEIOCTABACHHH COOTBETCTBY-
FOLIIUX IIOAHOMOYHH (IIpaB U 00sI3aHHOCTEM, HEOOXOOUMBIX OAS OCYIIECTBACHHUS
CBOMX 3ama4d U (PYHKIHUH), 3aKPENACHHBIX B PETYAUPYIOIIUX €€ OesITEeAbHOCTb
HOPMAaTHBHBIX ITPABOBBIX aKTax. MCXomasd u3 OOIIENPUHSTOro Te3uca o0 3KOHO-
MHYECKOM (OEHEXKHOM) XapakTepe (PUHAHCOBBIX IMIPABOOTHOLIEHUM, MOXKHO
yTBEPKAAaTh, YTO OOABIIMHCTBO (PUHAHCOBBIX MPABOOTHOIIEHUH C ydacTUEM
MyOAMYHO-IIPAaBOBOM KOMIIAHHUH CBSI3aHO C ee uMyIecTBoM [11, c. 69].

Bo-nepBpIX, aHaau3 cratbu 1 PenepasbHOoro 3axkona ot 21.07.2014
Ne 212-d3 «O6 ocHOBax 0OIIECTBEHHOrO KOHTpoad B Poccmiickoit Peneparimm»
[3] mokas3pIBaeT, 4YTO K 00BEKTaM OOIIEeCTBEHHOT'O KOHTPOASI OTHOCSITCS HE TOAb-
KO OpraHbl ITyOAUYHOM BAACTHU (OpTraHbl MOCYZAPCTBEHHOM BAACTH M MECTHOTO
caMOyIpaBA€HUsI), HO U TOCYJapCTBEHHbIE M MYHHUIIUIIAAbHBbIE OpraHU3aIllU.
JencTByroliee rpaskIaHCKOe 3aKOHOOATEABCTBO HE NAET IIPAMOIO OIIPEAECACHUA
IIOHSATHULAM «TOCYyZIapCTBEHHbBIE OPraHU3aluN» U «<MYHUIIUIIAABHBIE OPraHU3aluN».

OpHako, ucxoad U3 OIpPEeNEACHUS MOHATHUL IOPUANYECKOrO AUIIA, JAaHHOTO
B craTthe 48 'K P®, BuagHO, 4TO 1o HUM IIOHUMAIOTCAd TaKHe OpraHu3aliii, Ko-
TOpPBhIe 00AQIAIOT PSOOM MPU3HAKOB (MMEIOT 000CO0AEHHOE MMYIIIECTBO, OTBEYAIOT
10 CBOUM 00s13aTE€ABCTBaM, MOTYT OT CBOETr0 UMEHH IPHUOOPETaTh U OCYIIECTBASTD
rpasKIaHCKHEe MpaBa U HECTH I'PakKAaHCKHE 00SI3aHHOCTHU, OBITH HUCTIIOM U OTBET-
YUKOB B cyze) [2]. A, B CBA3HU C T€M, YTO IIyOAWYHO-IIpaBOBas KOMIIAHHUS MOKET
OBITH CcOo3aHa Ha OCHOBaHUU (pbeepasbHOrO 3aKOoHa MAM yKasa [IpesmmenTa Poc-
cutickoit denepaliii U AeUCTBYET HA OCHOBAHHU PEIIEHHS O CO3AaHUH ITyOANYHO-
IIpaBOBOM KOMIIaHUHU U yTBepxKaaeMoro [IpasureasctBoM Poccuiickodt denepanuu
yCcTaBa, TO CTAHOBHUTCS OYE€BHUIHBLIM, UTO ITyOAMYHO-IIPAaBOBbIE KOMITAHUU SBASIIOT-
Csl PA3HOBUIHOCTBIO MOCYIaPCTBEHHBIX opraHusanuit [14, c. 87].

Bo-BTOpBIX, coraacHO cTaTtbe 1 BBIIIIEHA3BaHHOTO PeaepasbHOIO 3aKOHA
«O0 ocHOBax o00IIleCTBEHHOrO KOHTpoasd B Poccuiickoii Penmeparum», o0OIIe-
CTBEHHBI!I KOHTPOABb OCYIIECTBASIETCSH B OTHOIIIEHHH AIOOBIX OPTraHOB W OpPraHH-
3aIliii, OCYIIIECTBASIIOIIINX B COOTBETCTBUU C (pellepasbHBIMU 3aKOHAMHU OTIEAb-
HbIe IIyOAnYHBIE TOAHOMOuMUd [3; 15, c. 6].

[IyOAMYHO-TIpaBOBBIE KOMITAHUH H3HAYAABHO B COOTBETCTBUHU C OEHUCTBY-
IOIIUM TpPaxKIaHCKUM 3aKOHOOATEABCTBOM CO3/l1aBaAUCh KaK OpPTraHH3allMOHHO-
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npaBoBasg QopMa HEKOMMEPYECKHX YHHUTAPHBIX OpraHu3allui, HaleAeHHas
PYHKIIMAMHU U IIOAHOMOYHSIMU IIYOANYHO-IIPABOBOI0 XapaKTepa U OCYIECTBAS-
IoIIfasi CBOIO IeITEABHOCTh B HHTEpecax rocyiapcrBa U odIlecTBa.

[TyOamyHO-TIpaBOBast KOMIIaHHS MOKET OBITH CO3ZIaHA B IIEASX IIPOBEIEHUST
rOCyIapCTBEHHOH ITOAUTHUKH, ITPENOCTABACHHS T'OCYJAPCTBEHHBIX YCAVT, yIIpaBA€-
HUS TOCYAapCTBEHHBIM HMYIIIECTBOM, obecliedeHHUsd MOJAEpPHH3aIlUU U HHHOBAIIU-
OHHOI'O Pa3BUTHA SKOHOMHKH, OCYILECTBACHHS KOHTPOABHBIX, YIIPABACHYECKHUX
U UHBIX OOIIIECTBEHHO IOAE€3HBIX (PYHKIIUH M ITIOAHOMOYHH B OTAEABHBIX cdepax
U OTpPacASX SKOHOMUKH, pPeasu3allid 0co00 BaKHBIX IIPOEKTOB U Tocynap-
CTBEHHBIX IIPOTPaMM, B TOM YHCAE€ II0 COIIMAAbHO-3KOHOMHYECKOMY Pa3BUTHIO
PETHOHOB, a TaKKe B IIEASX BBIIIOAHEHHS HWHBIX (PYHKIIMH U IIOAHOMOYHH ITIyO-
AWYHO-TIPABOBOr0O xapakTrepa. Tak, HemaBHO Obla NpUHAT PenepasbHbIN 3aKOH
oT 22.12.2020 Ne 435-93 «O mybamdHO-IpaBOBOH KOMHNaHUH «EQHMHBIN 3aKas-
YUK
B cpepe CTPOUTEABCTBA» U O BHECEHUH M3MEHEHUH B OTAEABHBbIE 3aKOHOIATEAD-
Hble akTbl Poccuiickoit deneparum» [S].

[anHas MyOAMYHO-IIpaBOBasg KOMITAHHS CO3/1aBaAach IIyTeM peopraHu3a-
UU perepasbHBIX MOCYJapCTBEHHBIX yUpeKAEHUN, olrpeneaeHHbIX [IpaBUTEAD-
crBoM Poccutickoit Penepanuu, ¢ OMHOBPEMEHHBIM COYETaHHEM HX IIpeodpaso-
BaHUY U CAHUSHUS B LIEASX OCYILIECTBA€HUSI (PYHKIIMI IOCyZIapCTBEHHOTO 3aKas-
YHUKa U 3aCTPOHIIMKA IIPU OOECIIeYeHUU CTPOUTEABCTBA OOBEKTOB KallUTAABHO-
IO CTPOUTEABCTBA, KOTOPhI€ HAXOAATCS UAU OYAyT HaXOAUTHCS B TOCyAapCTBEH-
HOM cobctBeHHOCTH Poccuiickoii Penepariyivi, U BKAIOYEHBI B IPOTpaMMy Oesi-
TEABHOCTH €IMHOTO 3aKa34yHKa Ha TEKYIIUM I'of ¥ AaHOBBIY IIEPHOM, U B UHBIX,
orpeneAeHHBIX [IpaBuTeabcTBOM PP 11eagx B cdepe OCyIIeCTBAEHUS KallUuTaAb-
HBIX BAOKEHUH B 00BEKTHI KAITUTAABHOTO CTPOUTEABCTBA [7].

Bca cucrema 1ieaeil u 3agad 3TOH IIyOAMYHO-IIPABOBOM KOMIIAHHU OCHO-
BaHa Ha peaAus3allud OTMAEABHBIX ITyOAMYHBIX ITOAHOMOYHNH, ITPHUHAIAEIKAIIIMX
denepasbHBIM OpraHaM HCIIOAHUTEABHOH BAacTH B cTpaHe [11, c. 68].

B wacTHOCTH, MyOAMYHO-IIPABOBOM KOMITAHUH «EQUHBIN 3aKa34uK B cepe
CTPOUTEABCTBa» AEAETHPOBAHBI K UCIIOAHEHUIO ITyOAMYHbIE TIOAHOMOYHS: TAQBHOTO
pacropsiAuTeAs CPeaCTB PeaepParbHOT0 OI0/KeTa, TToAyYaTeAsd CPEeACTB doeaepanb-
Horo Oro/KeTa, TAAaBHOIO agMHUHHCTpaTopa [I0XOA0B (enepasbHOro OromKeTra
U aIMHUHHUCTPATOpa MOXOMA0B (peepasbHOro Olo/zKeTa IPH O00ECIIeYeHUU CTPOU-
TEABCTBa OOBEKTOB, a TaKsKe IIPU IIPEeIOCTaBACHUN eMy cybcuauil u3 denepasbHO-
ro OromkeTa) [1; S].

TpeTbuM BaKHBIM apryMEHTOM, CBHIETEABCTBYIOIIMM B IIOAB3y OTHECE-
HUS OyOAMYHO-IIPABOBBIX KOMIIAaHUM K KaTeTOPHUH OOBEKTOB OOIIECTBEHHOTO
KOHTPOAS, 10 MHEHHUIO PAfla aBTOPOB, BBICTYIIAET TO OOCTOSITEABCTBO, YTO Yepes
OedTEeABHOCTh JAHHOM KaTeropuu HEKOMMEPYECKHX YHUTApHBIX OpraHu3aliui
IIAQHUPYETCH ITPOBOAUTH (PUHAHCUPOBaHUE CPENCTB peaepasbHOro OIozKeTa I10
pa3HbIM onieHKaM oT 11 mo 14%.

MHBIMU cAOBaMU ITyOAUYHO-IIPABOBBIE KOMITAHHM CTAHOBHATCS CTPATETU-
YeCKH BaXKHBIMH OOBEKTaMH C TOYKH 3PEHUs MacIITabOB POCCHUUCKOM 3KOHO-
MUKH, 4TO ITOTPeOyeT He TOABKO PAa30BBbIX MEPONPHUATHI OOIIECTBEHHOTO KOH-
TPOASI, HO U UX IIPOBEJEHUS B IIOCTOSSHHOM pPEXKHME I10J] KOHTPOAEM OpPraHOB
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OOILIIECTBEHHOTO KOHTPOASI B HHTEpPEcax OIITUMAABHOTO COYEeTaHUS ToCyaap-
CTBEHHO-4YaCTHOIO ITapTHEePCTBa B 3KOHOMU4YecKo cepe [10].
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Annotation. This article is devoted to the study of public law companies as ob-
jects of control in the Russian Federation. The author substantiates a system of
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The main direction of modern society is the movement along the path of
sustainable development, which causes the need for various economic entities
to adhere to these trends. Both state and other organizations play a significant
role in the impact on the region's economy, society and the environment, which
explains the high interest among various groups of stakeholders in the trans-
parency of their activities.

One of the varieties of legal entities is public law companies operating on
the basis of the Civil Code of the Russian Federation [2] and a number of fed-
eral laws. As rightly noted in the legal literature, they are a special kind of non-
profit organizations and a new way of participation of the Russian Federation
in civil law relations [8, 9, 10, 15].

Public law companies in accordance with Article 2 of the Federal Law
"On Public Law Companies in the Russian Federation and on Amendments to
Certain Legislative Acts of the Russian Federation" [4] belong to the category of
unitary non-profit organizations established by the Russian Federation in ac-
cordance with the procedure established by Federal Law, endowed with func-
tions and powers of a public law nature and carrying out its activities in the
interests of the state and society [13, 14].

In modern Russian scientific and educational literature, there are a number
of polar points of view regarding the possibility of exercising public control over
certain types of legal entities, including public law companies.

Let us consider the arguments that indicate that public control should be
exercised in relation to public law companies in the Russian Federation on the
basis of the provisions of the current legislation.
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As a subject of financial law, a public law company should be character-
ized by its participation in various types of financial legal relations: budgetary,
tax, etc. To do this, it is endowed with a special legal personality, which is ex-
pressed in the provision of appropriate powers (rights and obligations neces-
sary to carry out its tasks and functions), enshrined in the regulatory legal acts
regulating its activities. Based on the generally accepted thesis about the eco-
nomic (monetary) nature of financial legal relations, it can be argued that most
financial legal relations involving a public law company are related to its prop-
erty [11, p. 69].

Firstly, the analysis of Article 1 of Federal Law No. 212-FZ dated
21.07.2014 "On the Basics of Public Control in the Russian Federation" [3]
shows that the objects of public control include not only public authorities
(public authorities and local self-government), but also state and municipal or-
ganizations. The current civil legislation does not directly define the concepts of
"state organizations" and "municipal organizations".

However, based on the definition of the concept of a legal entity given in
Article 48 of the Civil Code of the Russian Federation, it is clear that it means
such organizations that have a number of characteristics (have separate
property, are responsible for their obligations, can acquire and exercise civil
rights on their own behalf and bear civil duties, be a plaintiff and defendants
in court) [2]. And, due to the fact that a public law company can be estab-
lished on the basis of a federal law or a decree of the President of the Russian
Federation and acts on the basis of a decision to establish a public law com-
pany and a charter approved by the Government of the Russian Federation, it
becomes obvious that public law companies are a kind of state organizations
[14, p. 87].

Secondly, according to Article 1 of the above-mentioned Federal Law
"On the Basics of Public Control in the Russian Federation", public control is
carried out in relation to any bodies and organizations exercising certain public
powers in accordance with federal laws [3; 15, p. 6].

Public law companies were initially created in accordance with the cur-
rent civil legislation as an organizational and legal form of non-profit unitary
organizations, endowed with functions and powers of a public law nature and
carrying out their activities in the interests of the state and society.

A public law company may be established for the purpose of conducting
state policy, providing public services, managing state property, ensuring mod-
ernization and innovative development of the economy, exercising control,
managerial and other socially useful functions and powers in certain spheres
and sectors of the economy, implementing particularly important projects and
state programs, including socio-economic development of the regions, as well
as for the purpose of performing other functions and powers of a public legal
nature. For example, Federal Law No. 435-FZ of 12/22/2020 "On the Public
Law Company "Single Customer in the Construction sector" and on Amend-
ments to Certain Legislative Acts of the Russian Federation" was recently
adopted [5].

This public law company was created through the reorganization of fed-
eral state institutions determined by the Government of the Russian Federa-
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tion, with a simultaneous combination of their transformation and merger in
order to perform the functions of a state customer and a developer while ensur-
ing the construction of capital construction facilities that are or will be state-
owned by the Russian Federation, and are included in the program of activities
of a single customer for the current year and the planning period, and in other,
the goals defined by the Government of the Russian Federation in the field of
capital investments in capital construction projects [7].

The whole system of goals and objectives of this public law company is
based on the implementation of certain public powers belonging to federal ex-
ecutive authorities in the country [11, p. 68].

In particular, the public law company "Single Customer in the field of
construction" has been delegated public powers: the chief administrator of fed-
eral budget funds, the recipient of federal budget funds, the chief administrator
of federal budget revenues and the administrator of federal budget revenues
when ensuring the construction of facilities, as well as when providing him
with subsidies from the federal budget) [1; 5].

The third important argument in favor of classifying public law compa-
nies as objects of public control, according to a number of authors, is the fact
that through the activities of this category of non-profit unitary organizations,
it is planned to finance federal budget funds according to various estimates
from 11 to 14%.

In other words, public law companies are becoming strategically im-
portant objects from the point of view of the scale of the Russian economy,
which will require not only one-time public control measures, but also their
implementation on a permanent basis under the control of public control bod-
ies in the interests of an optimal combination of public-private partnership in
the economic sphere [10].
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CTpaTerusi nmoaAAepKKH pabOTHHKOB
B IIE€PHOABLI HEONPEAEACHHOCTH

I'.C. CkaukoBa’

AnHoTanmua. CraThksd IIOCBSIIEHA BOIIPOCAM COLIMAABHON MOAAEPIKKHU TIpazkKaaH
B 00AQCTH 3aHSITOCTH B paMKaxX IIPOBOAUMOM AaKTHBHOH TOCYyIapPCTBEHHOH ITOAUTHKH,
HaIIpaBA€HHOM Ha yAydYIIIEeHHe ITOAOKEHHS Ha PbIHKEe Tpyaa. Ha3BaHb! pazamdHble (hOPMBI
TIOIIEP3KKHY, ITO3BOASIIOIIME CTA0MAM3HUPOBATE CHUTYAIMIO B cdepe 3aHATOCTH TpasKiaH,
CIIOCOOCTBYS T€EM CaMbIM yCTOMYHBOMY KOHOMUYECKOMY POCTY, TIOAHOH U IIPOU3BOIH-
TEABHOH 3aHSITOCTH — KaK Ha obiiedeiepasbHOM, TaK ¥ PETHOHAABHBIX PhIHKAX TPYAA.

KaroueBbIe CAOBa: PBIHOK TPyAad, 3aHATOCTH, COIIMAABHASA MOMAAEPIKKA, CyOCH-
OUH, CyOBEKThl NpealpUHUMATEAbBCTBA, O0e3paboTHBIE TpakaaHe, COLMAAbBHBIM KOH-
TPaKT.

- AIOOOM TroCyapcCTBe OMHOM W3 3azad, KaK 3KOHOMUYECKOTO pPOoCTa,
TaK ¥ MNOMJEPKAHUS OIPENEACHHOTO €ro YPOBHsS, SIBAGETCS obecrie-
YyeHHe IIOAHOM 3aHSTOCTH HaceAeHUs, TpeOylolllee IIpOBeNeHUS aK-
- THBHOH IOCylapCTBEHHOH IIOAUTHKH B 3TOM HallpaBACHHH. B oTdere

MOT «MupoBasi 3aHSITOCTh U COLIMAABHbIE II€PCIIEKTHUBBI: TEHAEHITUU
2021 roma» (WESO Trends) ocobo momguepKHyTa BaXXHOCTH JOCTOMHOM paboThI
B JOCTHKEHHUH YCTOMYHBOIO Pa3BUTH, KOTOpPad HaIllpaBA€HA Ha «COMAEHCTBHE II0-
CTyIIaT€APHOMY, WHKAIO3UBHOMY U yCTOMYMBOMY 3KOHOMHYECKOMY POCTY, IIOAHOM
U IPOU3BOAUTEABHOM 3aHATOCTH U JOCTOMHOM pabore masg Bcex» [1].

CBHOETEABCTBOM 3TOMY MOZKET CAy>KHUTh HallMoHaabHas I€Ab pa3BUTHULA
«[locTo¥HBIN, 9PPEKTUBHBIN TPy U YCIIEUIHOE IIpeAlpUHUMAaTEABCTBO» B Enu-
HOM IIAQHE II0 JOCTHUKEHHIO HAIlMOHAABHBIX IleAel pa3BUTHS Poccuu Ha nepuof
no 2024 r. u Ha naaHoBbIH nepuos 10 2030 r., yTBEPKAEHHOM PaCIOpPAKEHHEM
[IpaBureascTBa P® ot 1 okTabpa 2021 r. Ne 2765-p [2].

B peaamnszaiyu gaHHOTO JOKyMEHTAa YIIOP CAEAAQH HA YBEAMYEHHE YHCAEH-
HOCTU 3aHATHIX B cpepe MaAoro U CPeaHEro IIpealIpUHUMATEAbCTBA, BKAIOYAs
WMHANUBHAYAABHBIX ITpEeANIpUHUMAaTEAEeH U caMO3aHSATBIX, 40 25 MAH 4deAa. B xonme
OCyILleCTBACHUAI EOMHOro maaHa OOAXKHaA pellaThbcd KaK KpaTKOCpO4YHas 3aaada
BO3BpallleHUs Ha YCTOWYUBYIO TPAEKTOPHIO S9KOHOMHUYECKOT'O POCTa B pocTa I0-
XO[OB HAaCEeA€HUd, TaK U JOATOCPOYHAad 3aaada ABUXKEHUH 110 3TOU TPaeKTOPHUH
B YCAOBHSIX «IIOCT-KOBHIHOM» 9KOHOMHKH.
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B mopmep:kke CyOBEKTOB MaAOTO M CpPeOHEro IpeNlpUHHMATEAbCTBA,
BKAIOYAsd WHAUBUAYAABHBIX IIPEAIIpUHUMAaTEeAel U caMO3aHSTBhIX I'pakaaH, HC-
IIOAB3YIOTCH HE TOABKO (PUHAHCOBBIE HHCTPYMEHTHI (ABTOTHOE KpeauTOBaHUE
C TIOHUXKEHHOM IIPOIEHTHOM CTaBKOM, KOMIIA€KCHas (pHHAHCOBO-TapaHTHUHHas
noanepkka u Ap.). PopMupyercs M pa3BHBaeTCd TaKiKe equHad IudpoBas
cpena B cdepe IMpearnpuHUMaTeAbCKON aedareabHocTu. C mepeBogoMm ¢ 1 sHBa-
pa 2022 r. B oHAQMH mIpolecca Iopgaka perucrpanuu 6e3paboTHRIX IpaskaaH
[3] GoabIlle HEe HYKHO IPENOCTABAATH B CAYKOBI 3aHATOCTH NOKYMEHTHI 006 06-
pasoBaHUM, TPYAOBYIO KHUXKKY, CIIPaBKU 00 MHBAAUJHOCTH, CBEIEHUI O PEru-
CTpallly II0 MECTy JKHUTeAbCcTBa. [locae 3amoaHeHus Ha cadite «Pabora B Poc-
CHUM» 3aBAC€HHUSI U IIPUKPEIIACHUS PE3IOME OCYILIECTBASIETCH aBTOMAaTHYECKHH
IIOMCK BaKaHCHUM C y4eTOM KOMIIETEHIIMH couckKaTead. B IIeHTphl 3aHATOCTU
MOKHO OOpaImiaThCsd KakK B SA€KTPOHHOM dopMaTe, TaK U AUYHO, B TOM YHCAE
U TeM, KTO He IpeTeHAyeT Ha Iocobue 1mo 0e3paboTHIlEe U AHIIL KEAAeT CMe-
HUTH paboTy.

[Toaoxxenne B Poccum Ha pbIHKE TpyHda, OCAabAEHHOTO IIaHAeMHUel
COVID-19, ycyryduaochk B cBg3u ¢ BBeneHueM B 2022 r. B otHomleHnu Poccuy,
ee IrpaKJaH AN0O0 IOPHUANYECKHUX AWIL PA3AHYHBIX CAHKIIUH (IIOAUTHYECKUX, DKO-
HOMUYECKUX, UHBIX) U (HMAH) IIPEKpallleHueM AesITeABHOCTU paboTomaTeset.

B cBasu ¢ atuMm npuHAT YKa3 [Ipesunenta PP or 16 mapra 2022 r. Ne 121
«O Mepax obecriedeHHS COIIMAaABHO-OKOHOMHUYECKOH CTAaOHMABHOCTH M 3allUTHI
HaceaeHHd B Poccuiickoil Penepanuu» [4], B KOTOPOM IPEAYCMOTPEHO BBEE-
HUE, B YUCAE IIPOYUX, U MEP, CBI3aHHBIX C COIIMAABHON IIOAAEPKKOM pana Ka-
TETOPUY I'pazkaaH, B TOM YHCAE U B IEAIX CTAOHMAM3aIIUU IIOAOXKEHUS Ha PHIH-
Ke TpyZaa.

B gucae Takux Mep: aapecHad IOALAEPKKAa B TPYAHOM KHU3HEHHOU CUTya-
IIUH; OCYIIECTBAEHHE €QUHOBPEMEHHBIX [IEHEXHBIX BBIIIAAT; pPeaAu3allus Mep
IIPOAKTHUBHON NOANEPKKH 3aHATOCTH HaCEA€HHUS (BKAIOYAs OpPraHU3aIlHIO Iepe-
oOy4eHUs U IIOBBINIEHNUd KBaAU(PUKAIINHN); OKa3aHUe OpraHU3allUusaM, WHIUBULY-
aABHBIM IIPEAITPUHUMATEASIM, CAMO3aHATHIM I'pakKJaHaM Mep MOAAEPKKH, B TOM
YHCA€ aPECHOM, B BHE IPEAOCTABACHHSA NEHEXKHBIX CPEACTB, APYTOro MMyIlle-
CTBa, UHBIX ABI'OT U IpedepeHIIui U ap.

Tak, rpazxkgaHe, KOTOpble MOTEPSIAN PaboTy HMAM HAXOAATCS IIOL PUCKOM
YBOABHEHHUSI, CMOTYT IIPHUCOEIUHUTLCS K ITporpaMMe O0ecraaTHOIO mepeoOydeHUsd
HannpoekTa «Jemorpadus» [S], ¢ mogadeit 3asaBKH Ha roptaase «Pabora Poccumy,
TJIe MOXKHO O3HAKOMHTBCH CO CITMCKOM HAaIlpaBA€HUH ITPOdPEeCCHUOHAABHOT'O 00y-
YeHHUs, JOIIOAHUTEABHOIO ITpodpoOpa3oBaHUsd, AOCTYIIHBIX B PErvoHe, II0 IIPO-
deccusam, BocTpeOOBaHHBIM Ha AOKAABHBIX PhIHKAX TPYAA.

[o sToro paHee ObIA OTKPBIT IIPHEM 3adBOK Ha oOydeHUe OAd TpakaaH
B Bo3pacTe 50 aAeT U crapllle, IpaXKaaH NPeAlleHCHOHHOIO BO3pacTa, KEHIIIUH
B meKkpeTe ¢ peOeHKoM o 3 AeT, HepaboTawlux Matepeil ¢ ZeTbMH 00 7 AeT,
a TakiKe JIAS OTAEABHBIX KaTeTOPUH MOAOMEXKHU B Bo3pacTe a0 35 AeT [6].

[Ipu sToMm demepasbHass IIporpaMmMa IepeoOydueHUs — IOIIOAHEHHE, a He
3aMeHa PEeruoHaAbHBIX IIPOT'PaMM IIEPENOATOTOBKM IpaskJaH, Peasnu3yeMbIX Ha
ypoBHe cyorpekToB PP [7]. [Ipuuem B 2022 r., B orangue ot 2021 r., ymop craa
aesaTbcsl Ha npemoctaBaeHrne PoHmom corcrpaxa Poccum mu3 ero 6romxkera cyo-
CUOUM IOPUANYECKHM AHMIlAM, BKAIOUAs HEKOMMEPUYECKHE OpTraHMW3alluM, U HH-
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OUBUAYAABHBIM IIPEAIIPUHUMATEAIM, B IIEAdX UX CTUMYAUPOBaHUS He K TPYHO-
YCTPOUCTBY 0e3pabOTHRIX I'pakaaH, a K CTUMYAUPOBAHUIO 3aHSATOCTHU pdala Ka-
Teropui rpaxaaH [8].

Heaamu npenoctaBaeHUs cybcuauii B 2022 r. ABASIOTCS: a) YacTUYHALA
KOMIIeHcallusa 3arpar paboTomareas, IMOOABIIEro 3adgBAeHHE O Iombope pa-
00THUKOB U TpynoyctpousnIiiero B 2021 r. 6e3paboTHoro rpaxkagaHuHa; 0) gya-
CTUYHAas KOMIIEHCAIIUs 3aTpaT paboTomaTeAs Ha BBIIIAATY 3apabOTHOM IIAATHI
paboTHUKAM M3 YHCAA TAKUX TpazkiaH, OTBEYAIOIIHX OIIPEAEACHHBIM KPHUTe-
pUsaM.

HMmeroTcsa B BHAY KaTErOpUHU IpaskaaH-0e3paboTHRIX, KOTOPBIE OTHOCSITCS
K KaTeropuHu MoAoexXH B Bo3pacte no 30 AeT, BKAIOYasi: a) AHULL C MHBAAUTHOCTBIO
U OTPaHUYEHHBIMH BO3MOXKHOCTSIMHU 300POBBsI; 0) AMII, KOTOPbIE C AAaThl OKOHYA-
HUS BOEHHOM CAYZKOBI IO MPHU3BIBY HE SIBAAIOTCH 3aHATHIMHU B TedeHUe 4 Mecs-
1eB U 0oAee; B) AHIl, HE UMEIOIIUX CPEeIHEro IPodPeCCHOHAABHOTO UAU BBICIIIETO
obpazoBaHUg U He OOydaroUIUXCd II0 TaKMM oOpa3oBaTeAbHBIM IIporpaMMaM;
I) AHUI], KOTOpPbIE C AAaThl BblAA4YU UM NOKyMeHTa 00 oOpa3oBaHUU (KBasH(pUKa-
IIUH) HEe IBASIOTCH 3aHATHIMH B TedeHue 4 MecsdlleB u Ooaee; 1) AHUI, OCBOOOXK-
JEHHBIX U3 YIPEKICHHUH, UCIIOAHIIOIINX HaKa3aHUue B BUIE AWUIIIEHUS CBOOOIHI,
€) meTed-CUpPOT, AeTeH, OCTaBIIUXCH 0e3 IOoIeYeHUS POAUTEAEH, AHUIL U3 YHUCAA
OeTed-CUPOT U AeTel, OCTAaBIINXCsS 0e3 IToIeYeHus POOUTeAeH; €) AHI[, COCTOs-
IIUX Ha y4eTe B KOMUCCHU I10 JeAaM HECOBEPILIEHHOAETHUX; 3K) AUI], UMEIOIIUX
HECOBEPIIIEHHOAETHUX OETEH.

[IpenocTaBaeHUE cyOcummii ocyuiecTBageTcd POHIOM Ha OCHOBAHUHU pe-
ecTpa JAS IPEeIoCTaBACHUA CyOCcHauii 0e3 3aKAIOUEHHS COTAAIIEHUs, B IIpeaeAax
CpPenCTB, IPEeAyCMOTPEHHBIX B OromzkeTe POoHIA HA yKa3aHHbIE IIEAH. YCAOBUSI-
MU [AS BKAIOYEHHUS Pad0OTOATEAs] B PEECTP ABASETCH, IIPeKae BCETro, HaAUYHe
TOCYIapCTBEHHOH peructrpaluu paboTomaTeAasd B COOTBETCTBUHU C 3aKOHOIATEAD-
ctBoM Pd, ocymectBaenHO# no 1 suBapsa 2022 r., oTrcyTcTBHe y paboTomareas
3aJOAKEHHOCTEH II0 yraaTe HAaAOTOB M COOpPOB, CTPAaxXxoBBIX B3HOCOB, IIE€HEH,
mMTpagoB, OTCYTCTBHE pPEOpTaHU3allUU, HEIIOAyYeHUE HWHBIX CYyOCHUAWH U T.O.
HeobxonmuMmo TpymoycTpoHCcTBO paboTomaTeAeM Ipask[aH Ha YCAOBUAX ITOAHOTO
paboyero nHA U C 3apabOTHOM ITAaTOM B pa3dMepe He HHUXKe YCTaHOBAEHHOTO de-
OE€PaAbHBIM 3aKOHOM MHWHHUMAaABLHOT'O pa3Mepa ornaaThl Tpyzna. OCHOBaHUEM IAS
OTKa3a BO BKAIOYEHUHU B PEECTP SIBAAETCH OTCYTCTBHE CBOOOIHBIX OCTATKOB AH-
MUTOB OIO/I’KETHBIX 00s13aTE€ABCTB Ha yKa3aHHbIE BBINIE IIEeAH, U (MAH) HECOOT-
BETCTBHE paboTomaTeAs] IPUBEAEHHBIM BbIIIIE YCAOBHSIM.

B 2022 r. okaspiBaeTcd OOIIOAHUTEABHOE CONEHCTBHE TpakKaaHaM, 3ape-
TUCTPHUPOBAHHBIM [IASI TIOMCKA PabOTHI.

Taxk, coraacHo nmocraHoBAeHUIO [IpaButTeavcTBa PP ot 16 mapTa 2022 r.
Ne 376 «O0 OCOOEHHOCTSX OPTaHH3AIUU IIPEIOCTAaBACHHS TOCYOapCTBEHHBIX
ycayT B cpepe 3aHATOCTH HaceaeHUs B 2022 roxy» [9] K TaKUM ycAyraMm OTHe-
CEHBI:

TICUXOAOTHYECKas MoaAepKKa 0e3paboTHBIX rpaXkaaH;

opraHu3aliiss BPEMEHHOTO TPYAOyCTPOMCTBA HECOBEPUIEHHOAETHUX
rpaskzaaH B Bo3pacte oT 14 mo 18 aet B cBoOomHOE OT y4ueObl BpeMsd, 6e3padoT-
HBIX TPayKJaH, HCIILITBIBAIOIINX TPYAHOCTU B IIOMCKE PaboThl, 6e3paboTHBIX
rpaxkaH B Bo3pacTe oT 18 mo 25 AeT, UMEIIIUX cpenHee MpodpecCHoHaAbHOE
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obpa3oBaHMe HAU BBICIIIEE OOpasoBaHUE U HUIIYIIHX paboTy B TE€UYEHHE roma C
[AThI BBIAAYHU UM JOKYMEHTa 00 00pa3oBaHUU U O KBAAU(DUKAIIUY;

copaAbHasI aganTtalydg 0e3paboTHRIX IpaskAaH Ha PhIHKE TPYAA;

COIEeUCTBHE Ha4YaAy OCYIIECTBACHUS IIPEAIIPUHHUMATEABCKOH MeATEABHOCTH
0e3paboTHRIX IPpazkaaH, BKAIOUAS OKa3aHHe rpakaaHaM, IPU3HAHHBIM B YCTAHOB-
A€HHOM IMOpsiiKe 0e3paboTHBRIMH, U IpaskAaHaM, IPU3HAHHBIM B YCTAHOBACHHOM
nopsiake 0e3paboTHBIMH U IIPOIIEAIITNM ITPO(PECCHOHAABHOE OOYYEHHE HAHM IIOAY-
YHUBILIUM JOIIOAHUTEABHOE IIPOgPEeCCHOHAABHOE 00pa30BaHHUe 10 HATIPABAEHUIO Op-
TaHOB CAY2KOBI 3aHSITOCTU, €AUHOBPEMEHHON (PHHAHCOBOM OMOIIM IIPHU rocyaap-
CTBEHHOH PETHUCTPAIlNM B Ka4eCTBE WHAWBUIYAABHOTO MpPEeOIIPHHUMATEAS, TOCY-
JAPCTBEHHOM PETHCTPALIMH CO3/IaBAaeMOI0 IOPUINYIECKOT0 AWIIA, TOCYAapPCTBEHHOU
PETHCTPALIMH KPECTbsTHCKOro (PpepMepCKOro) Xo3sgUCTBa U ITOCTAHOBKE Ha Y4eT
(PU3UIECKOTO AHIIA B KAYECTBE HAAOTOIAATEABIIIKA HaAora Ha HPOodPeCCHOHAAB-
HBIN JO0XOM;

opraHu3alys MIpodPeCCHOHAABHOIO O0y4YeHUS W OOIIOAHUTEABHOTO ITpodec-
CHOHAABHOTO OOpa3oBaHMs 0e3pabOTHBIX IpazkAaH, BKAIOYAs OoOydeHHEe B APYToH
MECTHOCTH.

FocycAyru mpemocTaBAdIOTCH TpazkaaHaM, 3apPEerUCTPUPOBAHHBIM B LIEASIX
IOUCKA TIOAXOAAIEeH paboThI:

a) HaxXOoOSIIMMCH II0JI PHUCKOM YBOABHEHUd (FpaskaaHe, IIAaHHUpPyeMbIe
K YBOABHEHUIO B CBS3U C AUKBHIAAIIMEH OpraHU3allld AWOO C IIpeKpalleHUeM
[AesITeAbHOCTH WHAIWBUAYAABHOTO IIPEeOIPHUHHMATEAS, COKpPAIIEHUEM YUCACHHO-
CTHU HUAM IIITaTa PaObOTHUKOB OPTaHU3AIlHNH, HHAUBUAYAABHOTO HpealpUHIMATE-
ASI 1 BO3MOIKHBIM PACTOP3KEHHUEM C HUMH TPYAOBBIX JJOTOBOPOB);

0) mepeBeeHHBIM II0 MHUIIMATHBE paboTomaTeAs Ha paboTy B peKUM He-
HOAHOTO pabodero aHA (CMEHBI) U (MAH) HETIOAHOM pabodeil HegeAwn;

B) COCTOLIIMM B TPYAOBBIX OTHOIIEHHUAX C paboTomaTeAdMU, KOTOpPhIE
IIPUHSIAU PEIlleHUe O IIPOCTOE;

T) COCTOSIIMM B TPYAOBBIX OTHOIIEHUSIX C PpabOTOAATEASIMH, B OTHOIIIEHUH
KOTOPBIX IPUMEHEHBI ITPOIEAYPhI O HECOCTOSTEABHOCTH (0aHKPOTCTBE);

) HaXOOAIIMMCS B OTIIyCKaxX 0e3 coxXpaHeHUs 3apab0OTHOM MIAATHI;

€) UCOBITBIBAIOIIUM TPYIHOCTH B IIOMCKE PabOTHI.

OKas3pIBaeTCd TaK¥Ke COAeHCTBHE B TPYAOYCTPOHCTBE rpakaaHaM:

a) o[l PUCKOM YBOABHEHHS (B CBS3HU C IMPEACTOSINNMU AUKBHIAIIUEH Op-
raHu3allui, MpeKpalleHueM AeSTeALHOCTH WHAWBUAYAABHBIM IIpeAIIpHHUMATE-
A€M, COKpAaIlleHUEM YHCAEHHOCTH HAU HITaTa PabOTHUKOB);

0) mepeBeleHHBIM Ha HEIIOAHBIM pabo4Yuil AeHBb (CMEHY, pabodyio HEIeAlo)
10 UHUITHATHUBE paboTodaTeAd,;

B) HAaXOAAIINMCS B OTIIyCKe 0€3 COXpaHEeHHUS 3apIIAAThI;

r) paboTomaTeAab KOTOPBIX ITPHUHSIA PEIIEeHHE O IIPOCTOE;

) K paboTomaTeAr0 KOTOPBIX IIPUMEHeHAa IpolleAypa, IpuMeHsdeMas B Je-
A€ 0 DaHKPOTCTBE.

CAy>XObI 3aHSTOCTH OKAa3bIBAaIOT IOMOIIb U C OTKPBITHEM COOCTBEHHOTO
agera (BKAO4Yasl €IUHOBPEMEHHYI0 (OUHAHCOBYIO IIOMOIIL HPHU PErucTpanuu
IOPUAUYECKOTO AHIA, KPECThIHCKOTO (PEPMEPCKOT0 XO3d#CTBaA, PETUCTPAIINH
B KadeCTBe HHAWBUIAYAABHOTO MNPEAIIPUHHUMATEAS M IIOCTAHOBKE Ha ydeT KakK
IIAQTEABIIINKA HaAoTa Ha IIPO(PEeCCHOHAABHBIN JOXO/).
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[Aq TIOAyYEeHHS TOCYyZAapCTBEHHBIX YCAYT I'paskKJaHUH BIIpaBe O00paTHTHCS
B F'OCYIapPCTBEHHbBIE YUPEXKIEHUA CAYKOBI 3aHATOCTH HaCEA€HHUS HE3aBHCUMO OT
MecTa XUTEAbCTBA B IIpeaesax cyobekra Pd.

[Ipunaro nnocranoBaeHue [IpaButeabcTBa PP ot 18 mapta 2022 r. No 409
«O peaansanuu B 2022 roay OTAEABHBIX MEPOIIPUATHN, HAIIPaBACHHBIX Ha CHHU-
KEHHE HallpsaKEeHHOCTH Ha pPbhIHKE Tpyzaar [10].

Tak, BBIAEAIIOTCS MEXKOIOMKETHbIE TpPaHCHEPThl perHoHaM Oasd (PUHAHCH-
poBaHU4 3aTpaT padoTomaTeAel: Ha YACTUYHYIO OIIAATy TPyZAa — IIPU OpraHHU3aIliuN
00IIIeCTBEHHBIX PabOT [AS I'paskiaH, 3apeTUCTPUPOBAHHBIX B OpraHax CAYKObI 3a-
HATOCTHU [AL ITIOMCKa paboThl, BKAIOYAs 6e3pabOoTHBIX I'pakAaH; YaCTUYHYIO OIlAd-
Ty TpyZda U MaTepHaAbPHO-TEXHHYECKOE OCHAIllEHHE — IIPU OpraHu3allui BpPEeMEH-
HOTO TPYyHOYyCTPOHCTBa pabOTHHKOB, HAXOASIIUXCS I10/] PUCKOM YBOABHEHUS (BBe-
J[IeHBbI PEKHUM HEIIOAHOTO pabodero BpeMeHU, IIPOCTOH, BPEMEHHO ITPHOCTAHOBAEHBI
paboThI, IIPeqOoCTaBAEHBI OTIIyCKa 0e3 coxXpaHeHUd 3apraaThl U ap.). IIpemycmort-
PEHO IIpenoCTaBAEHHE MEXKOIOKETHBIX TPAHC(EPTOB PETHOHAM [AS Peasn3aIlii
PETHOHAABHBIX IIPOTPaMM IO ITPOPOOYUEHHIO U [JOIIOAHHUTEARHOMY IIpododpaso-
BaHUIO Pa0OTHUKOB IIPOMBIIIAEHHBIX MPEOIPUSITHH, HaAXOMAIIUXCS I10[ PUCKOM
YBOABHEHUS].

Oco60 caemyeT OCTAaHOBUTBHCH Ha IHocTaHoBAeHUU [IpaBuTeabcTBa PP ot
30 mapta 2022 r. Ne 511 «O6 ocoOEeHHOCTIX ITPABOBOIO PETYAUPOBAHUS TPYIO-
BbIX OTHOWIEHUM M HHBIX HEIIOCPEICTBEHHO CBSI3aHHBIX C HHUMHU OTHOIIEHHUH
B 2022 roxy» [11], cpok meticTBHug KoToporo orpanudeH 31 nekabps 2022 r.

B caydae mocTyrniaeHHS B IIEHTP 3aHSITOCTH HaCeAe€HHUd CBEIeHUH oT pabo-
TOmATEAd O IIPUOCTAHOBKE IIPOU3BOACTBA (paboThl) 3TOT LIEHTP IIPU HAAUYUU
IIOTPEOHOCTH B pabOTHUKAX COOTBETCTBYIOIIETO IIPOHAS V APYTHUX paboToma-
Teaell HarrpaBadgeT PabOTHUKY ITPENAOKEHNE O BPEMEHHOM IIEPEBOIE €ro K APY-
roMy paboromareato. C IMHUCBMEHHOTO coraacusi paboTHUKa paboromarTesemM Mo-
3KeT OBITh OCYIIIECTBAEH €r0 BPpeMEHHBIN IlepeBo Ha paboTy K APyroMy paboTo-
JaTeAl0 B TOM 3Ke AM0OO B APYro#l MECTHOCTH II0 HAIIPaBAEHUIO MOCYdapCTBEHHO-
IO VUPEXKIEHUs CAYKObI 3aHSTOCTH HAaCEAEHUSsI, COAepsKallleMy IIpeIAOKeHUe
paboTHHUKY O TakoM IepeBoze. IIpm coraacuu pabOTHHKA C MOCTYIIUBIINM
IIPEJAOKEHHNEM OH MOXKET 3aKAIOYUTH C APYTUM padoTodaTeAEM CPOYHBIH TPY-
JOBOM IOTOBOP C BO3MOZKHOCTBIO €TI0 ITPOJAEHHUSI 10 COTAAQIIIEHHUIO CTOPOH, HO HE
no3nHee yeM mo 31 mekabpsa 2022 r. mpu HAAMYHUHM coraacus paboTomateas,
C KOTOPBIM II€PBOHAYAABHO 3aKAIOYEH TPYAOBOM JOTOBOP.

Ha nepuon BpeMeHHOro rnepeBoga paboTHHKa Ha paboTy K Apyromy pabdo-
TOAATEAI0 AEWCTBHE IIE€PBOHAYAABHO 3aKAIOUEHHOIO TPYAOBOIO AOTOBOpa IIPHU-
OCTaHaBAMBAETCS Ha CPOK AEHCTBUS CPOYHOI'O TPYZAOBOIO AOTOBOPA Y APYTOTO
paboromateasi. IIpyu 3ToM TedeHHe CpoKa AEHCTBUA ITEePBOHAYAABHO 3aKAIOYEH-
HOT'O TPYAOBOT'O AOTOBOpa He IIpephIiBaeTcd. B caydae orkaza apyroro paboro-
JaTeAss 3aKAIOYUTH CPOYHBIN TPYAOBOHM JOTOBOP IEPBOHAYAABHO 3aKAIOYEHHBIN
TPYAOBOM JOTOBOP IIPOAOAXKAET AeHCTBOBATH B IIOAHOM OOBEMeE.

[Ipu mpekpaliieHuu TPyOOBOTO OOTOBOpPA, 3aKAIOYEHHOIO Ha IIEPHUOJ Bpe-
MEHHOTO IIepeBoJa pabOTHHKA K APYroMy paboToAaTEAl0, B CBA3U C UCTEUYECHHUEM
CpoOKa ero neMcTBHd, a TaKXKe IIPH JOCPOYHOM PaCTOPKEHUHU CPOYHOIO TPYLIO-
BOTI'0O OTOBOpa IMePBOHAYAABHO 3aKAIOYEHHBIH TPYAOBOM JOTOBOP BO30OHOBASET
CBOe MNeHCTBHE B IIOAHOM OOBEME CO CAEAYIOIIETO pabodero MAHS IIOCA€ KaA€H-
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JapHOH maThl, C KOTOPOM CBA3BIBAETCS IIpPEKpallleHHe TPYLOBOTO AOTOBOpPA, 3a-
KAIOYEHHOI'O Ha IIepHo[] BPEMEHHOTI'O [IEpPEBOAA.

[Topspok B3auMozeicTBUS paboTHHKA U paboTomaTteAs, ¢ KOTOPBHIM IIep-
BOHAYaABHO 3aKAIOYEH TPYAOBOM MOOTOBOP, YCTAaHABAWBAETCS AOKAABHBIM HOD-
MaTUBHBIM aKTOM C yY€TOM MHEHHUS NPeACTaBUTEABHOIO opraHa paboTHUKOB.
C auinlamMu, OpUHHUMaeMBIMH Ha [OOAXKHOCTH, 3aMeEIlaeMble II0 KOHKYPCY, A0
IIPOBEIEHNT KOHKypCa MOIKET ObITh 3aKAIOUEH CPOYHBIH TPYHAOBOH IOTOBOP, HO
He 0oAee yeM Ha OJUH T'OJI.

B MockBe naa TpyaoycTpoiicTBa pabOTHHKOB HHOCTPAHHBIX KOMIIaHHUH,
KOTOpBIE ITPUOCTAaHOBUAHN CBOIO AEATEABHOCTH MAU IMAAHUPYIOT COKpAllleHHUE CO-
TPYOHUKOB, OTKPBIT KaApOBBIH ILEHTP (paarmaHckuii neHtp «Mosi pabortav)
czn.mos.ru. [Ipu 3ToM, Kak U B OTHOIIIEHUH APYTHUX KaTETrOpHUH rpazkaaH, Ae-
cTByeT npuka3 MuHTpyna Poccum ot 25 deBpansg 2022 r. Ne 84n «O6 yTBep-
xkaeHnu CtaHgapTa IIpoliecca OCYIIECTBAEHHUA IIOAHOMOYHL B cpepe 3aHSITOCTU
HaCeA€HUs II0 OpraHMU3allU¥ M IIPOBENEHUIO CHEIMAaAbHBIX MEPOIIPUATHH II0
HIPOPHANPOBAHUIO I'PazKaH, 3apPETUCTPUPOBAHHBIX B II€AdX ITOMCKA MOAXOM-
et paboTel, u pabotomaTeaeii» [12].

Cetiuac 0oABIlIOE BHHMAaHHE VOEAdETCHd TaKHM MepaM COIHAaABHOM IIOM-
JIEPKKH, HCIIOAB30BAaHHE KOTOPBIX AEHCTBHTEABPHO MOXKET M JOAKHO IIOMOYb HX
IIOAYYaTEAIO U €TI0 CEMBE IIPEOIOAETD TPYAHYIO X KU3HEHHYIO CUTYAIIHIO U YAYYIITHTH
CcBoe (pMHAHCOBOE IIOAOXKEHME IIyTeM, HaIlpHMEpP, IIOAYYEHHsS HOBOM KBaAu(UKa-
U (mepeo0ydeHus), OTKPBITHSI CBOETO [AeAd U T.[., YTOOBI IIOIBUACH ITOCTOSHHBIN
HCTOYHUK aoxoza. OgHOM U3 TaKUX MEP SBASIETCH COIIMAABHBIM KOHTPAKT, KOTaa
YEeAOBEK, [I0XO0[ KOTOPOI'O HIKE IIPOKUTOYHOIO MUHHMyMa B cyObekTe PP, 3a-
KAIOUAET COTAAIIIEHHE C PETHOHAABHBIMHM OpPraHaMM COLIMaAbHOM 3autuTel. [Ipu
9TOM TpazKJaHUH OepeT Ha cebsi 06s13aTeAbCcTBa: IPOUTH IPOdPOOyIEeHHNE HAN TIOAY-
YUTH JOIOAHUTEABHOE 00pa3oBaHUe, TPYAOYCTPOUTHCH, OTKPBITH CBOE OEAO.

B03MOKHOCTbh IpeNOCTaBAEHUS COIITMAABHOM IIOMOIIM Ha OCHOBAHUU CO-
IIMaABHBIX KOHTPAaKTOB HogBHAach eile B 2013 r. (B COOTBETCTBHUU CO CT. 8.1
denepasbHOTO 3aKOHA OT 17 HMioasa 1999 r. Ne 178-93 «O rocymapcTBEHHOH CO-
nuaAbHOM momMoum» [13]. OgHaKO aKTUBHOE €€ HCIIOAB30BaHHUE, I10 CYTH, TOABKO
Ha4yUHAaETCd: B IIPOIIIAOM TIOAy BIIEPBBIE BCE PETHOHBI CTPAHbI IIOAYYH-
AU cybcuayuu u3 enepasbHOro 0oazKeTa Ha COPpUHAHCHPOBAHHE MEPOIIPUITUN
II0 OKa3aHHIO COI[MAaAbHOM IIOMOIIM Ha OCHOBAHUU COIMAABHBIX KOHTPAKTOB
[14] — B TeuyeHHE TpeX A€T (HauMHas C IPOIIAOTO roja) IIpeArioAaraeTcd OoxBa-
TUTBH 3TOU MEPOHU IIOANEPKKU HE MEHEE 3 MAH YEA.

[Ipukazom Munurpyzna Poccuu ot 3 aBrycra 2021 r. No 536 yTBepzKIOeHbI
Meroanyeckre peKOMEHAAINM 10 OKa3aHHIO TOCYAapCTBEHHOM COITHMAABHOM IIO-
MOIITM Ha OCHOBaHUU COILIMAABHOTO KOHTpakKTa [15], Ha KOTOphble peTMOHaM CAELyET
OPUEHTUPOBATLCS, OIIPENEALIT TTOPSA0K OCYIIECTBACHHUI IOANEPKKU. B pekomeH-
JAlgxX IPEeAyCMOTPEHBI TaKKe MEPEYHU THUIIOBBIX TPYAHBIX XKU3HEHHBIX CHUTY-
aluii, BO3MOXKHBIX MEPOIPUATHMN IIPOrpaMM COLIMAABHOM aJallTallii, YBasKU-
TEABHBIX IIPUYUH HEBBIIIOAHEHHS 3TUX MEPOIIPUATHN, NOKYMEHTOB, IIOATBEP-
KIAIONINX 1IEA€BOE€ HCIIOAB30BaHHE CPELCTB, BBIIIAQUEHHBIX I'pakAaHUHY 10 CO-
IUaABHOMY KOHTPaKTYy.

CpeacrBa II0 COIIMAABHOMY KOHTPAaKTy IMIPENOCTAaBAFIOTCS CEMBSIM HAU
OOWHOKUM rpazkJaHaM C 0XOAaMM HHUXKe IIPOKHUTOYHOTO MUHHMYyMa II0 PETHO-
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Hy IIPHU YCAOBUH BBIIIOAHEHHS UMH IIpOTpaMMbl cOllMaAbHOM amantanuu. Mme-
€TCs B BUAY NepedeHb MEPONPUSITHH I10 TOUCKY PabdoThl, OCYLIECTBAEHUIO HMH-
OUBUAYAABHON IIPEAITPUHUMATEABCKON NEesTEeAbHOCTH, BEICHHUIO AUYHOIO IIOI-
COOHOIr0 XO3SIHCTBA HMAW HHBIX MEPOIIPULATHM, HAPaBAEHHBIX Ha ITPEOIOACHHE
TPYAHOW 3KHU3HEHHOW CUTyallMU (B JAHHOM CAy4Yae IIOAYy4YE€HHBIE CPEeACTBa HC-
TIOAB3YIOTCS Ha MPUOOpPETEeHHEe TOBApPOB IEPBOH HEOOXOAUMOCTHU, OMEXKIBI, A€-
KapCTB, TOBAPOB OAS AeTeld U T. 1.).

C ygeToM JAaHHOTO OOCTOSTEABCTBA CPOK COTAAIIIEHUS] MOXKET ObITh Pa3HbBIM.

CommanbHBINM KOHTPAKT 3aKAIOYAETCH Ha CAEQYIOIIUMN IIEPUO;

10 OCHOBHOMY MEPOITPUATHIO «[IOMCK PabOThI» — HE ODoaee YeM Ha 9 MecsIleB;

II0 OCHOBHOMY MEPOIPHUSTUIO «OCYIIECTBACHUE WHIUBUAYAABHOU IIpes-
IPUHUMATEABCKON AeITeAPHOCTH» — He Ooaee yeM Ha 12 mecsIies;

10 OCHOBHOMY MEPOIPHUSITHIO «BEAEHUE AUYHOTO ITOACOOHOTO X03dUCTBa» —
He Ooaee yeM Ha 12 MecdalleB;

II0 OCHOBHOMY MEPOIIPUATHIO «OCYILIECTBAEHUE UHBIX MEPOIPUITHH,
HaITpaBA€HHBIX Ha IIPEOJOAEHUE T'PaKAaHUHOM TPYAHOU KU3HEHHOU CUTyalluH»
— He OoAee yeM Ha 6 MECHIIEB.

Pazmep meHeXXHBIX BBIIIAQT, ITPEIOCTABASIEMBIX I'paKIaHUHY Ha OCHOBa-
HUU COIIMAABHOTO KOHTPAKTAa, UX IIEPUOJUYHOCTh U CPOK YCTAHABAUBAIOTCH OP-
raHOM ToCcyJapcTBeHHOU BaacTu cybowbekta PP B coorBercTBuHM c [IpaBuaamu
MIPEIOCTAaBACHUA CyOCHAUM, YTBEPKACHHBIMU ITIOCTAHOBACHHEM [IpaBUTEABCTBA
P® ot 15 ampeasg 2014 r. Ne 296 «O6 yTBepsKAEeHUN rOCYAapCTBEHHOM IIporpam-
MbI Poccutickoit depepannu "ConunasbHad noaaepkka rpaxaad’» [16].

[Ipu 3TOM CcOHUCKaTeAb 00sI3aH MOKYMEHTAABHO MOATBEPAUTH IIEAEBOE HC-
IIOAB30BaHUE IIPENOCTABAEHHBIX €My CPEACTB IIyTEM IIPEACTABACHUS 4YEKOB (TO-
BapHBIX U KACCOBBIX), PACIIHCOK, JOTOBOPOB (KYIIAU-IIPOAAXKH, apeHabl) U T.4. [17].

CoBepllIeHCTBOBAaHUE COIIMAABHOU MOAAEPKKH PA3AHUYHBIX KaTeropuu
rpask/aH IIyTEM CTHMYAUPOBAHHS CQEPbl HPEeaITPUHHUMATEABCTBA, ITPEIOCTaB-
A€HHUS BO3MOKHOCTH NIPOHUTH oOydeHHe, MepeKBaAU(MUKAIIUIO TEM, KTO B 3TOM
HY>KIAETCs, 3aKAIOUEHHE COIIMAaABHOTO KOHTpPaKTa MOAXKHBI CIIOCOOCTBOBATH
o0ecIIeYeHHUIO 3aHATOCTH TpakaaH Ha PhIHKE TPya U IOBBIINIEHHUIO YPOBHSI HUX
JIOXOI0B.
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A strategy for supporting employees
in times of uncertainty

Galina S. Skachkova’

Annotation. The article is devoted to the issues of social support of citizens in
the field of employment in the framework of the ongoing active state policy aimed at
improving the situation in the labor market. Various forms of support have been
named that allow stabilizing the situation in the field of employment of citizens, there-
by contributing to sustainable economic growth, full and productive employment —
both in the federal and regional labor markets.

Key words: labor market, employment, social support, subsidies, business en-
tities, unemployed citizens, social contract.

In any state, one of the tasks of both economic growth and maintaining
a certain level of it is to ensure full employment of the population, which re-
quires an active state policy in this direction. The ILO report world employment
and social prospects: trends 2021 (weso trends) highlights the importance of
decent work in achieving sustainable development, which aims to “promote
sustained, inclusive and sustainable economic growth, full and productive em-
ployment and decent work for everyone" [1].

This can be evidenced by the national development goal “decent, efficient
work and successful entrepreneurship” in the unified plan to achieve the na-
tional development goals of Russia for the period up to 2024 and for the plan-
ning period up to 2030, approved by order of the government of the russian
federation of October 1, 2021 city no. 2765-r [2].

In the implementation of this document, emphasis is placed on increasing
the number of people employed in the field of small and medium-sized business-
es, including individual entrepreneurs and the self-employed, up to 25 million
people. During the implementation of the unified plan, both the short-term task of
returning to a sustainable trajectory of economic growth and growth in the in-
come of the population, and the long-term task of moving along this trajectory in
the conditions of the “post-covid” economy should be addressed.

In support of small and medium-sized businesses, including individual
entrepreneurs and self-employed citizens, not only financial instruments are
used (soft loans with a reduced interest rate, comprehensive financial and

* Skachkova Galina Semyonovna, Professor of the Department of Civil Law and Pro-
cess of the Private Educational Institution of Higher Education "Law Institute" (St. Petersburg),
Doctor of Law, Professor. E-mail: gskachkova@mail ru.
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guarantee support, etc.). A unified digital environment in the field of entrepre-
neurial activity is also being formed and developed. With the transfer from
January 1, 2022 to the online process of registering unemployed citizens [3], it
is no longer necessary to provide documents on education, a work book, certifi-
cates of disability, information on registration at the place of residence to em-
ployment services. After filling out an application on the jobs in Russia website
and attaching a resume, an automatic search for vacancies is carried out tak-
ing into account the competence of the applicant. Employment centers can be
contacted both electronically and in person, including those who do not claim
unemployment benefits and only want to change jobs.

The situation in russia on the labor market, weakened by the covid-19
pandemic, worsened due to the introduction in 2022 of various sanctions (po-
litical, economic, and other) against russia, its citizens or legal entities, and (or)
the termination of the activities of employers.

In this regard, decree of the president of the russian federation of march
16, 2022 no. 121 “on measures to ensure socio-economic stability and protec-
tion of the population in the russian federation” [4] was adopted, which pro-
vides for the introduction, among others, of measures related to social support
for a number of categories of citizens, including in order to stabilize the situa-
tion on the labor market.

Among such measures: targeted support in a difficult life situation; mak-
ing one-time cash payments; implementation of measures to proactively sup-
port employment of the population (including the organization of re-training
and advanced training); providing organizations, individual entrepreneurs, self-
employed citizens with support measures, including targeted support, in the
form of providing funds, other property, other benefits and preferences, etc.

So, citizens who have lost their jobs or are at risk of being fired will be
able to join the free retraining program of the demography national project [3],
by submitting an application on the jobs of russia portal, where you can find
a list of areas of vocational training, additional vocational education available in
the region, according to the professions in demand in the local labor markets.

Prior to this, applications for training were previously opened for citizens
aged 50 years and older, citizens of pre-retirement age, women on maternity leave
with a child under 3 years old, non-working mothers with children under 7 years
old, as well as for certain categories of young people under the age of 35 years [6].

At the same time, the federal retraining program is an addition, and not
a replacement for regional programs for retraining citizens implemented at the
level of subjects of the Russian Federation [7]. Moreover, in 2022, in contrast to
2021, the emphasis began to be placed on the provision by the Social Insur-
ance Fund of Russia from its budget of subsidies to legal entities, including
non-profit organizations, and individual entrepreneurs, in order to stimulate
them not to employ the unemployed citizens, but to stimulate the employment
of a number of categories of citizens [8].

The goals of providing subsidies in 2022 are:

a) partial compensation of the costs of the employer who submitted an
application for the selection of workers and employed an unemployed citizen in
2021;
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b) partial compensation of the employer's expenses for the payment of
wages to employees from among such citizens who meet certain criteria.

This refers to the categories of unemployed citizens who belong to the
category of young people under the age of 30, including:

a) persons with disabilities and disabilities;

b) persons who have not been employed for 4 months or more since the
end of military service by conscription;

c) persons who do not have secondary vocational or higher education and
are not studying in such educational programs;

d) persons who have not been employed for 4 months or more since the
date of issuance of a document on education (qualification);

e) persons released from institutions executing a sentence of deprivation
of liberty;

f) orphans, children left without parental care, persons from among or-
phans and children left without parental care;

g) persons who are registered with the commission on juvenile affairs;

h) persons with minor children.

The provision of subsidies is carried out by the Fund on the basis of
a register for the provision of subsidies without concluding an agreement, with-
in the funds provided in the budget of the Fund for these purposes. The condi-
tions for inclusion of an employer in the register are, first of all, the state regis-
tration of the employer in accordance with the legislation of the Russian Feder-
ation, carried out before January 1, 2022, the employer’s absence of debts in
paying taxes and fees, insurance premiums, penalties, fines, the absence of re-
organization, non-receipt of other subsidies, etc. It is necessary for the employ-
er to employ citizens on a full-time basis and with a salary in the amount not
lower than the minimum wage established by federal law. The grounds for re-
fusing to be included in the register is the absence of free balances of the limits
of budgetary obligations for the above purposes, and (or) the non-compliance of
the employer with the above conditions.

In 2022, additional assistance will be provided to citizens registered to
look for work.

So, according to the Decree of the Government of the Russian Federation
of March 16, 2022 No. 376 “On the peculiarities of organizing the provision of
public services in the field of employment in 2022” [9], such services include:

psychological support for unemployed citizens;

organization of temporary employment of minors aged 14 to 18 in their
free time from studies, unemployed citizens who have difficulty finding work,
unemployed citizens aged 18 to 25 who have secondary vocational education or
higher education and are looking for work in within a year from the date of is-
suance of a document on education and qualification,;

social adaptation of unemployed citizens in the labor market;

assistance in the start of entrepreneurial activities of unemployed citi-
zens, including the provision of citizens duly recognized as unemployed, and
citizens duly recognized as unemployed and who have undergone vocational
training or received additional professional education at the direction of the
employment service, a one-time financial assistance during state registration
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as an individual entrepreneur, state registration of a legal entity being created,
state registration of a peasant (farm) economy and registration of an individual
as a taxpayer of professional income tax;

organization of vocational training and additional professional education
for unemployed citizens, including training in another locality.

Public services are provided to citizens registered in order to find a suita-
ble job:

a) at risk of dismissal (citizens planned for dismissal in connection with
the liquidation of the organization or the termination of the activity of an indi-
vidual entrepreneur, a reduction in the number or staff of employees of an or-
ganization, an individual entrepreneur and possible termination of employment
contracts with them);

b) transferred at the initiative of the employer to work in the mode of
part-time work (shift) and (or) part-time work week;

c) those who are in labor relations with employers who have made a deci-
sion on idle time;

d) those who are in labor relations with employers in respect of which in-
solvency (bankruptcy) procedures have been applied;

e) on leave without pay;

f) having difficulty finding a job.

Assistance is also provided in employment to citizens:

a) under the risk of dismissal (in connection with the upcoming liquida-
tion of the organization, termination of activity by an individual entrepreneur,
reduction in the number or staff of employees);

b) transferred to part-time work (shift, work week) at the initiative of the
employer;

c) on leave without pay;

d) whose employer has taken a decision on downtime;

e) whose employer has been subjected to the procedure applied in a bank-
ruptcy case.

Employment services also provide assistance with starting your own
business (including one-time financial assistance when registering a legal enti-
ty, a peasant farm, registering as an individual entrepreneur and registering as
a tax payer on professional income).

To receive public services, a citizen has the right to apply to state institu-
tions of the employment service, regardless of the place of residence within the
subject of the Russian Federation.

Decree of the Government of the Russian Federation dated March 18,
2022 No. 409 “On the implementation in 2022 of certain measures aimed at
reducing tension in the labor market” [10] was adopted.

Thus, interbudgetary transfers are allocated to regions to finance the
costs of employers:

for partial wages — in the organization of public works for citizens reg-
istered with the employment service to find work, including unemployed citi-
zens;

partial wages and material and technical equipment — in the organization
of temporary employment of employees at risk of dismissal (a part-time work
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regime has been introduced, idle time, work has been temporarily suspended,
vacations without pay, etc.).

It is envisaged to provide interbudgetary transfers to the regions for the
implementation of regional programs for vocational training and additional vo-
cational education for employees of industrial enterprises at risk of dismissal.

Particular attention should be paid to the Decree of the Government of
the Russian Federation of March 30, 2022 No. 511 “On the peculiarities of the
legal regulation of labor relations and other relations directly related to them in
20227 [11], the validity of which is limited to December 31, 2022.

If the employment center receives information from the employer about
the suspension of production (work), this center, if there is a need for workers
of the corresponding profile from other employers, sends the employee a pro-
posal to temporarily transfer him to another employer. With the written con-
sent of the employee, the employer may temporarily transfer him to work with
another employer in the same or in another locality in the direction of the state
institution of the employment service, containing a proposal to the employee
for such a transfer. If the employee agrees with the proposal received, he can
conclude a fixed-term employment contract with another employer with the
possibility of its extension by agreement of the parties, but no later than De-
cember 31, 2022, with the consent of the employer with whom the employment
contract was originally concluded.

For the period of temporary transfer of an employee to work with another
employer, the effect of the originally concluded employment contract is sus-
pended for the duration of the fixed-term employment contract with another
employer. At the same time, the duration of the originally concluded labor con-
tract is not interrupted. In the event that another employer refuses to conclude
a fixed-term employment contract, the originally concluded employment con-
tract continues to be valid in full.

Upon termination of an employment contract concluded for the period of
temporary transfer of an employee to another employer, due to the expiration
of its validity period, as well as in case of early termination of a fixed-term em-
ployment contract, the initially concluded employment contract resumes its va-
lidity in full from the next working day after the calendar date with which the
termination of the employment contract concluded for the period of temporary
transfer is associated.

The procedure for interaction between an employee and an employer with
whom an employment contract was originally concluded is established by a lo-
cal regulatory act, taking into account the opinion of the representative body of
employees. Prior to the holding of the competition, a fixed-term employment
contract may be concluded with persons hired for positions filled by competi-
tion, but not more than for one year.

In Moscow, for the employment of employees of foreign companies that
have suspended their activities or are planning to lay off employees, a per-
sonnel center (the flagship center "My Job") czn.mos.ru has been opened. At
the same time, as in relation to other categories of citizens, there is an order
of the Ministry of Labor of Russia dated February 25, 2022 No. 84n “On ap-
proval of the Standard for the process of exercising the authority in the field
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of employment of the population to organize and conduct special events for
profiling citizens registered in for the purpose of finding a suitable job, and
employers” [12].

Now much attention is paid to such measures of social support, the use
of which really can and should help their recipient and his family overcome
a difficult life situation and improve their financial situation by, for example,
obtaining a new qualification (retraining), starting their own business etc., so
that there is a constant source of income. One of these measures is a social
contract, when a person whose income is below the subsistence minimum in
a constituent entity of the Russian Federation enters into an agreement with
regional social protection authorities. At the same time, a citizen assumes obli-
gations: to undergo vocational training or receive additional education, find
a job, open his own business.

The possibility of providing social assistance on the basis of social con-
tracts appeared back in 2013 (in accordance with Article 8.1 of the Federal Law
of July 17, 1999 No. 178-FZ “On State Social Assistance” [13]. However, its ac-
tive use, in fact, is just beginning: last year, for the first time, all regions of the
country received subsidies from the federal budget to co-finance social assis-
tance activities on the basis of social contracts [14] — within three years (start-
ing from last year) a measure of support for at least 3 million people.

Order No. 536 of the Ministry of Labor of Russia dated August 3, 2021
approved the Guidelines for the provision of state social assistance on the basis
of a social contract [15], which regions should be guided by when determining
the procedure for providing support. The recommendations also provide lists of
typical difficult life situations, possible measures of social adaptation pro-
grams, good reasons for not implementing these measures, documents con-
firming the intended use of funds paid to a citizen under a social contract.

Funds under a social contract are provided to families or single citizens
with incomes below the subsistence level in the region, provided that they
complete the social adaptation program. This refers to a list of activities for
finding a job, carrying out individual entrepreneurial activities, maintaining
a personal subsidiary plot or other activities aimed at overcoming a difficult life
situation (in this case, the funds received are used to purchase essential goods,
clothing, carts, products for children, etc.).

Given this circumstance, the term of the agreement may be different.

The social contract is concluded for the following period:

for the main event “job search” — no more than 9 months;

for the main activity "carrying out individual entrepreneurial activities" —
no more than 12 months;

for the main event “management of personal subsidiary farming” — no
more than 12 months;

for the main event “implementation of other measures aimed at overcom-
ing a difficult life situation by a citizen” — no more than 6 months.

The amount of cash payments provided to a citizen on the basis of a so-
cial contract, their frequency and term are established by the state authority of
the constituent entity of the Russian Federation in accordance with the Rules
for the provision of subsidies, approved by Decree of the Government of the
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Russian Federation of April 15, 2014 No. 296 "On approval of the state pro-
gram of the Russian Federation" Social support of citizens"» [16].

At the same time, the applicant is obliged to document the intended use
of the funds provided to him by submitting checks (commodity and cash), re-
ceipts, contracts (sales, leases), etc. [17].

Improving social support for various categories of citizens by stimulating
the sphere of entrepreneurship, providing an opportunity to get training, re-
training for those who need it, and the conclusion of a social contract should
help ensure the employment of citizens in the labor market and increase their
income.

Conflict of interest.
The authors confirm the absence of a conflict of interest.

Bibliographic list

1. See: The global labor market will not recover from the pandemic until
2023 - ILO / https://www.finam.ru/international/newsitem /globalnyiy-rynok-truda-
ne-opravitsya-ot-pandemii-do-2023-goda-mot-20210602-161351/ (date of access:
06/05/2022).

2. "Unified plan to achieve the national development goals of the Russian Fed-
eration for the period up to 2024 and for the planning period up to 2030" (approved by
order of the Government of the Russian Federation of 01.10.2021 N 2765-1) (as
amended on 12.24.2021 ) //https://www.economy.gov.ru

3. See: Decree of the Government of the Russian Federation of November 2,
2021 No. 1909 “On the registration of citizens in order to find suitable work, registra-
tion of unemployed citizens, requirements for the selection of suitable work, amend-
ments to the Decree of the Government of the Russian Federation of April 8, 2020 No.
460, as well as on the invalidation of certain acts and certain provisions of certain acts
of the Government of the Russian Federation” // Collected Legislation of the Russian
Federation. 2021. No. 46. Art. 7707.

4. Decree of the President of the Russian Federation of March 16, 2022 No. 121
“On measures to ensure socio-economic stability and protection of the population in
the Russian Federation” // https://mintrud.gov.ru

5. See: Acceptance of applications for retraining of the unemployed and those at
risk of dismissal has begun // https://tass.ru/obschestvo/14350853?utm_source
(date of access: 06/06/2022).

6. See: Decree of the Government of the Russian Federation of March 26, 2020
No. 742-r “On Approval of the Special Program for Vocational Training and Additional
Vocational Education for Persons aged S0 years and older, as well as persons of pre-
retirement age for the period until 2024 of the action plan for the organization of voca-
tional training and additional vocational education for persons aged 50 years and old-
er, as well as persons of pre-retirement age for the period until 2024 and the invalida-
tion of some acts of the Government of the Russian Federation” // Collection of Legis-
lation of the Russian Federation. 2020. No. 14 (part III). Art. 2156.

7. See: Ivanova [.A., Pulyaeva V.N. Best regional practices for promoting
the employment of the population // Creative Economy. 2021. T 15. No. 4. P. 1539-
1556.

8. See: Decree of the Government of the Russian Federation of March 18, 2022
No. 398 “On Amendments to the Decree of the Government of the Russian Federation

64



I.C. CkaukoBa
CrpaTrerma nNonmepXku pabOTHMKOB.. .

of March 13, 2021 No. 362” // Collection of Legislation of the Russian Federation.
2022. No. 1. Art. 2067.

9. Decree of the Government of the Russian Federation of March 16, 2022
No. 376 “On the features of the organization of the provision of public services in the
field of employment in 2022” // Collected Legislation of the Russian Federation. 2022.
No. 12. Art. 1860.

10. Decree of the Government of the Russian Federation of March 18, 2022
No. 409 “On the implementation in 2022 of certain measures aimed at reducing ten-
sion in the labor market” // Collected Legislation of the Russian Federation. 2022.
No. 12. Art. 1883.

11. Decree of the Government of the Russian Federation of March 30, 2022
No. 511 “On the features of the legal regulation of labor relations and other relations
directly related to them in 2022” // Collection of Legislation of the Russian Federa-
tion. 2022. No. 15. Art. 2459.

12. Order of the Ministry of Labor of Russia dated February 25, 2022 No. 84n
“On approval of the Standard for the process of exercising authority in the field of em-
ployment of the population to organize and conduct special events for profiling citizens
registered in order to find suitable work and employers” //Official Internet -portal of
legal information http://pravo.gov.ru

13. Federal Law of July 17, 1999 No. 178-FZ “On State Social Assistance” // Col-
lection of Legislation of the Russian Federation. 1999. No. 29. Art. 3699.

14. See: Decree of the Government of the Russian Federation of December 31,
2020 No. 2394 "On Amendments to Appendix No. 8 (6) to the State Program of the
Russian Federation "Social Support for Citizens"" // Collection of Legislation of the
Russian Federation. 2021. No. 2 (part II). Art. 443.

15. Order of the Ministry of Labor of Russia dated August 3, 2021 No. 536
“Methodological recommendations for the provision of state social assistance on the
basis of a social contract” // https://mintrud.gov.ru

16. Rules for the provision of subsidies, approved by the Decree of the Govern-
ment of the Russian Federation of April 15, 2014 No. 296 "On approval of the state
program of the Russian Federation "Social support for citizens"" // Collection of legis-
lation of the Russian Federation. 2014. No. 17. Art. 2059.

17. See: Shuvalova M. Provision of social support measures in a new way: proac-
tive format, comprehensive needs assessment, zero income rule // GARANT. RU, Jan-
uary 25, 2022.

For citation: Skachkova G.S. A strategy for supporting employees in times of uncer-
tainty: an article // Legal Thought. 2022. No. 2 (126). P. 57-64.
DOI: 10.47905/MATGIP.2022.125.1.020

C%?

65



5.1.4. YTOAOBHO-ITPABOBBIE HAYKH
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3amuTa OT IPECTYNA€HHH, COBepLUIaeMbIX
C IPHMEHEHHEM OpPYXKHS,
IIOPaKAIOLIET0 H3AYyYEHHEM

C.51. BopominaoB®

AnHOoTanmua. B nanHol craThbe aBTOPOM IIpEeANpPHUHSITA IOIBITKA ITPOBENEHU
aHaAW3a IIpobAeM, CBA3aHHBIX C 3aIUTON OT IPECTYIIACHHH, COBEpPIIaeMbIX C ITPH-
MEHEHHEM OpPYKHs, [IOPaKaloIllero H3AydeHHeM. AKIIEHTUPOBAHO BHHMaHHE Ha
HeoOXOQUMOCTH TIIATEABHOTO PACCAEIOBAHUS ITPECTYIIAEHUH C IPUMEHEHHEeM TaKo-
IO OpPYyKHd, CPOYHOTO IIPUHSATHUS Mep B 00AacCTH pa3pabOTKU SKCIEPTHBIX METOINK
olpeeAeHUs U3MEHEHUH B TeA€ YeAOBeKa, BBI3BAHHBIX 3ACKTPOMATHUTHBIMH, HUH-
¢dpa3BYKOBBIMH, VABTPA3BYKOBBIMH M HWHBIMH H3AYYEHUSIMH [Ad [OOKa3bIBAHUSA
VMBIIIAEHHBIX IIpecTyIliAeHuil. Paspemenue Takux OpobAeM BO3MOKHO B-IIEPBYIO
odependb pazpaboTKoil U POPMYAHNPOBAHHUEM IIPENAOKEHHH 110 COBEPIIEHCTBOBAHHUIO
3aKOHOOATeAbHON 0a3bl, HEOOXOAUMOHN IOAS pacCA€IOBaHUS 3TOM KaTeropuu yKasaH-
HBIX IPECTYIACHHH.

KarouyeBble cAOBa: OpyKHe, IIOpaskalllee H3AYYEHHEM: 3A€KTPOMAarHUTHOE,
aKyCTHYEeCKOe, CBETOBOE, TEIIAOBOE, MH(PPA3BYKOBOE HAH YABTPA3BYKOBOE HU3AYYEHUS,
PagroOaKTHUBHOE H3AYYEHHE, PacCAeOOBaHHE ITPECTYIIACHHN; YyTOAOBHBIH IIPOIIECC; YTO-
AOBHOE IIPaB0; KPUMUHAANUCTHKA; SKCIIEPTHO-KPUMHUHAAUCTUYECKHE HOBAIIUH.

- IlepedHe HOMEHKAQTYPhl TEXHUKM, HMEIOLIEHCA Ha BOOPYXKEHHH
B Poccutickoii ®eneparuu, obo3HadeHa IO3UIUS OPYKHUSI, IIOpa-
JKaIOIIET0 M3AY4YEHHEM. YKa3aHHble B HEM H3IEAHUS BXOOAT B CH-
- CTE€MBI allapaTHBIX CPEACTB, CO3JAaHHBIX AT U3y4E€HHS YE€AOBEKA,
KaK OHMOAOTHMYECKOIo 00beKTa B YCAOBHAX €TI0 IIOBCEIHEBHOH KM3-
HeeITEeABHOCTH. OTH HCCAEIOBAHUS U Pa3paboTKH B IOAABAGIONIEM OOABIINH-
CTBE€ CAy4aeB BEAYTCS CIELHMAAN3UPOBAHHBIMH OPraHU3alUsSAMH C IPHUMEHEHHEM
Pa3AMYHBIX THUIIOB M BHUIOB HM300peTeHUH, BAHAIONINX Ha IICUXUKY U OpPraHU3M
YeAOBEKa, CIIOCOOHBIX IIPUBECTH €ro K Tparmdeckomy dpuHaasy [3]. Yreuka Iio-
MOOHBIX 3HAHUM 3a IpefeAbl yUpPeRAeHUH 3apbITOTO THIIa HacTOpaskUuBaasa yue-
HBIX C KOHIla IpoIaoro Beka [8, c. 54|. [IpumeHeHrMe B KpHUMHUHAABHOM ned-
TEABHOCTH OPYKHs, ITOPazKaIoIIero H3Ay4eHNEM, BbI3BAAO MHOKECTBO ITPOOAEM,

* ~
BopomnaoB Ceprer SIkoBaeBHY, IIperonaBaresb KpaeBoro rocymapcTBeHHOTO 01on-
SKETHOTO IIPOPeCCHOHAABHOI'O 00pa30BaTeABPHOI0 yupexkaeHUs «KpacHOIPCKUH TeXHOAOTHYeCKUH
TEeXHUKYM MHUIIEBOH TPOMBIIIIAeHHOCTH». E-mail: Gangut-115@mail.ru
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CBSI3aHHBIX C KPUMHUHAAHUCTHYECKUM U YTOAOBHO-IIPOLIECCYaABHBIM JOKa3bIBa-
HUEM TaKOTO IIPUMEHEeHU.

OCoBGEeHHOCTBIO paccMaTpPUBAEMOr0 OPYKUS (JAEKTPOMATHUTHOIO, aKy-
CTUYECKOTr0, HHPPA3BYKOBOI'0, YABTPa3BYKOBOI'0) SBUAOCH TO, YTO OHO IlopazKa-
eT AI0O0TO YeAoBeKa, MUHYS €TI0 OpraHbl YyBCTB. DAEKTPOMATrHUTHbIE U aKyCTH-
YeCKHe H3AYUEHUsS] HEAb3sl YBUIETh, yCABIIIATH, IIOIIyIaTh, HO OT 3TOTO €ro
BpeOHOE BAUSIHHE HUYYTh HE YMEHBIIAETCHd U II03TOMY OT TaKOro BHUAA KPHUMU-
HaABHOIO HamaJeHUd MNPaKTU4YeCKH HEBO3MOIKHO 3aluTuThcda [4]. OcHoBHadg
npobaeMa CEerofHs 3aKAIOYaeTcs TaKyKe U B TOM, YTO Hauboaee pacpocTpaHeH-
HBIMU SBASIOTCS yOHMCTBa, coBeplIaeMble 0€3 BHEITHHUX IIPU3HAKOB HACHAB-
CTBEHHOM CME€PTH, KOTOPBIE HE BBIIBASIOTCH MJOAKHBIM 00pa3oM 3KCIIEPTHBIMU
HCCA€IOBaHUSAMH [7].

OTcyTCTBHE [0 HACTOSIIETO BPEMEHM OIPENECACHHUHI OPYXKHd, IIopazKaro-
miero u3AydeHweM, B cratbe 1 PemepasbHOro 3akoHa «O0 OpyKUM» IIPUBOIUT
U K IIpodAeMaM B OIIHMCAHUU HOBOTO BHA OPYKHS HE TOABKO B KPUMWHAAUCTH-
YEeCKOM YUE€HUH 00 OpyKHHU, HO U B YTOAOBHOM CynoIpousBoacTBe. Heobxommumo
JaTh CAEAYIOIIEE OIIPECACHUE OPYKUs, ITIOPAKAIOIIETO MU3AYYEHHEM: «IIOJ OpPY-
JKHEM, [OPasKalolM HU3AYYEeHHEM, IOHUMAaIOTCS yCTPoHCTBa U IpeaMeThl, KOH-
CTPYKTHUBHO IIpeNHa3HA4YEHHbIE AT MIOPa’KEHUS JKUBOM HAM HHOU IIEAH DAEK-
TPOMAarHHUTHBIM, aKyCTHYE€CKHM HAM PaJUOAKTHUBHBIM BHAOM HU3AY4YEHUd, BBI-
XOAHBbIE MapaMeTpbl KOTOPBIX IIPEBBINIAIOT BEAWYUHBI, YCTAHOBAEHHBIE TOCY-
JapCTBEHHBIMU cTaHAapTaMu Poccuiickoii ®enepanuii U COOTBETCTBYIOIIIHE
HopMaMm PenepasbHOrO opraHa HCIOAHUTEABHOH BAACTH B 00AaCTH 34paBoO-
oxpaHeHus» [4, c. 177; 3.

[Tpodpeccronaan3alys IPECTYIIHUKOB B JaHHOM HallpaBA€HHUH ITOCTOSHHO
coBeplIeHCTBYeTCsS. OHU IIPUMEHSIOT BCE HOBbIE U CyIl€pP-HOBEHIIIHE TEXHOAO-
TUU [IAS  OCYLIECTBA€HUS IIpecTymnaeHuii. Ha ppIHKe 3akKas3HbIX YOUHCTB
HaUOOABIIINM CIIPOCOM IIOAB3YIOTCS YOUPCTBaA B KBapTUpPE HMAU O(rice, KOTOpbIe
peaansyroTcs 6e3 IpU3HAKOB HACUABCTBEHHOH CMEPTH.

BaskHeHIIMM HamnpaBA€HHEM II0 3alIUTE OT IIPECTYIIA€HUH C IIpUMEHEHU-
€M OpYyKHd, IIOPaKaloIlIero H3AYYEHHEM SBAGETCS OCMOTP MecTa IIPOHUCIIIe-
cTtBUsI. OCMOTP MecCTa IIPOUCIIECTBULI 9TO UCKAIOYUTEABPHO BasKHOE, HEOTAOKHOE
cAeICTBEHHOe aelicTBHe. TIATEABHOCTH €0 IIPOBENEHUSI B COOTBETCTBUHU C pas-
paboTaHHBIMH METOAMYECKUMH PEKOMEHIAITUSIMU CAYKUT 3aA0TOM YCIIEIITHOTO
PaCKPBITHUS U ITIOCAEAYIOIIET0 PACCAEAOBAHUS IIPECTYIIACHUS.

C mosiBAEHHEM OpPY3KHSs, IIOpasKarollero U3AydYeHHeEM, 0003HaYeHHOTO 3a-
KoHozaTteareM B PenepasrHoM 3akoHe «O0 opyzkum» oT 13.12.1996 r. Ne 150-P3
(abzar 7, myHKT 1, cTaThs 6) MOIBUANCH JOIIOAHUTEABHBIE TPeOOBaHUS K OCMOT-
py Mecta npoucuiectBud [2]. OCMOTp B JaHHOM CAy4Yae MOOAYKEH ITPOBOAUTHCH
0e3 TPaaUIIMOHHBIX UAU (POPMAABHBIX IIOAXOMOB, & C UCCAENOBAaHUEM OAW3 IIPU-
A€XKAITUX TEPPUTOPHUM, ITOMEIIeHUH, BEHTHUASIIMOHHBIX, 8 BO3MOXKHO U AUQTO-
BbIX I1axT. Kpome aT0ro, 0co6€HHOCTh OCMOTpPa MeCTa ITPOUCIIECTBUS 3aKAIOYa-
eTCsl U B HEOOXOOUMOCTH OCMOTpPAa KpPOMeE IIPHUAETAIONIUX ITOMEIIeHUH, CKPBITHIX
IIOAOCTEH, MPOCTPAHCTBA IO IIOAOM U APYTHUX TEXHOAOTHYECKUX ITPOCTPAHCTB,
HUCXOMsI U3 O0OCTOATEABCTB COBEPILIEHHOTO ITPECTYIIACHUS.

[Ipu ocMoTpe MecTa MPOUCIIECTBUS 0093aTEABHO IIPUMEHEHUE CAEIYIOIIHX
npubopos: 1) o akycruueckuM usaydeHuaMm — SVAN-912M, Soundbook MK2_ 8L,
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2) 0 BAEKTPOMAarHUTHBIM n3aydeHuaMm — [13-41, [13-50B, MTM-01, Protek 3290N,
AKC-1292, llukaou-OSM (A), Aazepusiii gosumerp AI-07.

A uccaeioBaHUS TIOAIIOBEPXHOCTHOH CTPYKTYpPbI I1eA€COO0pasHO MIpHU-
MeHeHHe npubopoB — ['eopamap AO3A (Mogear B), Ground Penetrating Radar,
a oA obHapyKeHHs H3MEHEHHH B CTPYKTypPe IIOBEPXHOCTH IleAecOo0Opas3Ho
npuMeHeHUe npudopa TernaoBuszop testo 881-3 Profi.

[las TIOMCKa CKPBITBIX B CTE€HAX M B IIOAYy OOBEKTOB IIeA€CO0Opa3HO ITpU-
MeHeHUe IIpubopa yHUBepcaabHbIH AoKaTop Wallscanner D-tect 100 nau Bosch
D-Tect 150.

[ToaydeHHBIE pe3yAbTATbl HHCTPYMEHTAABHBIX HCCA€NOBAHUH 110 DAEKTPO-
MAaTHUTHBIM B aKyCTHUYECKUM H3AYUYEeHHSM HeobOxommmo cpaBHUTH ¢ CAHITuH
u CH pag onpeneaeHHd TpaHUIL BO3MOIKHOTO ITPEBBIIIEHHS IPEAEABHO OILy-
CTHUMOTO YPOBHS U3AYYEHHUH.

Takum obOpasom, HEOOXOAMMO BBECTH B IIPAKTHUKY YTOAOBHO-IIPABOBYIO
OIIEHKY MPOUCXOOLAIINM COOBITHSIM Ha MIpeaMeT YCTaHOBA€HUsS (PAKTOB IIPHU-
MEHEHHUS OPYyKUsS U HHBIX [NPEAMETOB, INOpaxKarollUX H3AyYEeHHEM, 3allpe-
IIeHHBIX . 6 yactu 1 cratreu 6 PenmepasbHOoro 3akoHa «O0 oOpyzRKuUM» OT
13.12.1996 r. Ne 150-$3 [2], TO €eCTh IPUMEHEHHIO «OPYKUA U UHBIX IIpeaMe-
TOB, IIOpazKalolllee AEeHCTBHUE KOTOPBIX OCHOBAHO Ha HCIIOAB30BAaHUHU pPaauo-
AKTHUBHOI'O HU3Ay4YEeHUS U OMOAOTHYECKUX (PAKTOPOB; OPYKUS M UHBIX IIpeaIMe-
TOB, HOpaxKarlllee AeHCTBHE KOTOPBIX OCHOBAHO Ha HCIIOAB30BAaHUU SAEKTPO-
MarHUTHOTO, CBETOBOT'0, TEIIAOBOTO, HH(PPA3BYKOBOTO HAU YABTPa3BYKOBOI'O U3-
AYYEHUSD.

K coxkaseHUIO, 3aKOHOOATEAb OO HACTOSIIETO0 BpeMeHU He 0003HadHA
HaKa3aHUs 3a PACCMOTPEHHbBIE NEesSHUs, II09TOMY LIeAeCO00pa3HO yCTaHOBUTH 3a
HUX YI'OAOBHYIO OTBETCTBEHHOCTB, aJeKBATHYIO CONEIHHOMY, KOTOPYIO HEOOXO-
VMO OTPa3UTh B HOPMAaTUBHBIX ITPABOBBIX aKTaX CAEAYIOIIUM 00pa3oMm:

JOTIOAHUTH 4dacThb 2, craTtbu 105, raaBel 16 pasmeaa VII YroaoBHOro kKo-
nekca Poccuiickoit denepanuu [1] ab3arieM «H» B CAEAYIOIIEH peaaKIUU:

«H) C IPUMEHEHUEM OPYKHS, ITOPAKAIOIIET0 U3AYIEHUEM.

Kpome storo, YK Pd HeoOXoguMO MOOIIOAHUTH CAEAYIOIIMMH HOpPMaMHU
(cTaTpaMu):

«Crarpa 221-1. [IpuMeHeHHe, 3aIpenIeHHBIX K 000POTY SAE€KTPOMArHUT-
HBIX, THPPaA3BYKOBBIX, YABTPA3BYKOBBIX AU UHBIX APYTUX BUI0B HU3AydaTeAeH,
C IIEABIO IPUYHUHEHUS Bpeaar;

«Crarpa 221-2. HezakoHHOe o0pallleHHe C 3alpelnieHHBIMH K 00O0poTy
SA€KTPOMAaTrHHUTHBIMU, HHPPA3BYKOBBIMHU, YABTPA3BYKOBBIMH U WHBIMU BUIAAMU
U3AydaTeACH MAW HOCUTEAEH MH(OPMAIINU 10 UX U3TOTOBACHUIO UAU IIPUMEHe-
HUIO»;

«Cratrpa 221-3. He3akoHHOE H3TOTOBACHHE H3Ay4aTEAECH, 3aIIpPEIIeHHBIX
K 060pOTYy»;

«Crarba 221-4. XumeHne ANO0 BEIMOTATEABCTBO SAEKTPOMATHUTHBIX, MH-
bpa3BYKOBBIX, YABTPA3BYKOBBIX HAU APYTHUX BHAOB HU3AydYaTeAeH, 3alpelieHHbIX
K 0060pOoTYy»;

«Cratpa 221-5. He3akoOHHOE IIPUMEHEHHE CHEIIMAABHBIX TEXHUYECKUX
YCTPOMCTB, IIpPOrpaMM II0 KOAWPOBAHUIO HUAU IIPENapaToB C IIEABIO YIIPaBA€HUI
IICUXUKON YeAOBEKAY;
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«CraTtesa 221-6. HezakoHHBIE pa3paboTKa, ITPOU3BOACTBO, IIPHOOpeTEeHUE,
XpaHeHHe, [IepeBo3Ka, Ilepeaada, CObIT CIEeIIMaAbHBIX TEXHUYECKHUX YCTPOUCTB,
IIporpaMm I10 KOAUPOBAHUIO HUAU IIPENapaToB, IIPpeAHA3HAYEHHBIX A yIIpaBAE-
HUS IICUXO(PU3HUOAOTHYIECKHUM COCTOSTHHEM 4YEAOBEKAY;

«Cratpss 355-1. PazpaboTka, IIpOM3BOACTBO, IPUOOpPETeHHE, XpaHEHUE,
IepeBO3Ka, Iepenada, CObIT SA€KTPOMATHUTHBIX, HH(PPA3BYKOBBIX, YALTPa3BY-
KOBBIX U HMHBIX BHIOB H3Ay4YaTE€ACH, IPEAHA3HAYECHHBIX OAG IIPUMEHEHUd B Ka-
4ECTBE OPY2KHUSI MaCCOBOTO ITOPasKEHHUSI;

«Cratpsa 356-1. [IpruMeHeHHEe 3A€KTPOMAarHUTHBIX, HUHPPA3BYKOBBIX, YAb-
TPa3BYKOBBIX HAHU APYTHX BHIAOB H3Ay4YaTEACH B Ka4eCTBE OPYXKHS MacCOBOTO
IIOPaKEHUD.

BoAHOBBIE XapaKTEPUCTHKH KaxKJOTO H3 OPraHOB YEAOBEYECKOIO TeAad
YYEHBIMH JaBHO OIIMCAaHbl U XOPOIIO MU3BECTHBI. CyAMEO3KCIEPTHI IIPU OLICHKE
CTEIEHHU TAXKECTH TEAECHBIX ITOBPEXKIACHUMN, IPUYNHAEMBIX OPYKHEM, IlOpazKa-
IOLIUM H3AYYE€HHEM, OOAXKHBI OpaTh MX Ha BOOPYKEHHE, HO HEe [EAaI0T 3TOrO.
[IoaTOMy IIpHU NPUMEHEHHH OPYXKHS, [TOPAKAIOIIETO0 U3AY4YEHHEM, COBEPIIAECTCH
Oe3HaKazaHHOE MPUYNHEHHE CMEPTH HAM [APYToro Bpeaa YeAOBEeKYy, IPHUTOM
IIPOUCXOAUT 3TO HE3aMETHO [OAS OKPYKAIOIIUX, TaK KaK [A0Ka3aTh IPHUYHHY
HaCTYIIA€HUS A€TAABPHOT'O HCXOOAa HAU ITOSIBA€HUS HETUIINYHON IIaTOAOTHU C CO-
BpPEMEHHBIMHU (POPMaAbHBIMHU IIOAX0IaMH BECbMa CAOXKHO.

Heo6xonmnMo NpUHATHE CPOYHBIX 3aKOHOAATEABHBIX U AIOOBIX APYTHUX MED,
CIIOCOOHBIX MPENOTBPATUTH ITPECTYIIAEHUS C IPUMEHEHUEM OpYyKUs, Iopazka-
IOIIETO U3AyHEeHHEM. Takoe nmpenaoKeHue oTHocHUTcs U K [IpaBureabcTBy PP, Ha
KOTOPO€E BO3AOXKEHBI OpraHusanud ocHalleHns BoopyxkeHHbIX Cua Poccuiickoit
denepaniiu OPyKUEM U BOEHHOM TEXHUKOH [6, c. 297].
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Protection from crimes committed with the use
of weapons striking with radiation

Sergey Ya. Voroshilov*

Annotation. In this article, the author attempts to analyze the problems asso-
ciated with protection from crimes committed with the use of weapons that damage
radiation. Attention is focused on the need for a thorough investigation of crimes with
the use of such weapons, urgent measures in the development of expert methods for
determining changes in the human body caused by electromagnetic, infrasound, ul-
trasonic and other radiation to prove intentional crimes. The resolution of such prob-
lems is possible, first of all, by developing and formulating proposals to improve the
legislative framework necessary for the investigation of this category of these crimes.

Keywords: weapons striking with radiation: electromagnetic, acoustic, light,
thermal, infrasound or ultrasonic radiation, radioactive radiation, investigation of
crimes; criminal procedure; criminal law; criminalistics; forensic innovations.

In the List of the nomenclature of equipment in service in the Russian
Federation, the position of the weapon striking with radiation is indicated. The
products specified in it are included in the hardware systems created for the
study of a person as a biological object in the conditions of his daily life. These
researches and developments in the vast majority of cases are carried out by
specialized organizations using various types and types of inventions that affect
the psyche and the human body, capable of leading it to a tragic ending [3].
The leakage of such knowledge beyond the boundaries of institutions of the
buried type has alarmed scientists since the end of the last century [7, p. 54].
The use of radiation-damaging weapons in criminal activity has caused many
problems related to the forensic and criminal procedural proof of such use.

The peculiarity of the weapon in question (electromagnetic, acoustic, in-
frasound, ultrasonic) was that it affects any person, bypassing his senses.
Electromagnetic and acoustic radiation cannot be seen, heard, felt, but its
harmful effect does not decrease at all, and therefore it is almost impossible to
defend against this type of criminal attack [4]. The main problem today also
lies in the fact that the most common are murders committed without external
signs of violent death, which are not properly detected by expert studies [6].

" Voroshilov Sergey Yakovlevich, teacher of the Regional state budgetary professional
educational institution "Krasnoyarsk Technological College of Food Industry". E-mail: Gangut-
115@mail.ru
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The absence to date of a definition of a weapon striking with radiation in
Article 1 of the Federal Law "On Weapons" leads to problems in the description
of a new type of weapon not only in the criminalistic doctrine of weapons, but
also in criminal proceedings. It is necessary to give the following definition of
a weapon that strikes with radiation: "weapons that strike with radiation are
devices and objects structurally designed to hit a living or other target with
electromagnetic, acoustic or radioactive radiation, the output parameters of
which exceed the values established by state standards of the Russian Federa-
tion and comply with the norms of the Federal Executive Authority in the field
of healthcare" [4, p. 177; J].

The professionalization of criminals in this direction is constantly being
improved. They use all the new and super-latest technologies to carry out
crimes. In the market of contract killings, murders in an apartment or office
are in the greatest demand, which are realized without signs of violent death.

The most important area of protection against crimes involving weapons
that affect radiation is the inspection of the scene of the incident. Inspection of
the scene is an extremely important, urgent investigative action. The thor-
oughness of its implementation in accordance with the developed methodologi-
cal recommendations is the key to the successful disclosure and subsequent
investigation of the crime.

With the advent of weapons striking with radiation, designated by the
legislator in the Federal Law "On Weapons" dated 13.12.1996 No. 150-FZ (par-
agraph 7, paragraph 1, Article 6), additional requirements for the inspection of
the scene of the incident appeared [2]. The inspection in this case should be
carried out without traditional or formal approaches, but with a study near ad-
jacent territories, premises, ventilation, and possibly elevator shafts. In addi-
tion, the peculiarity of the inspection of the scene of the incident lies in the
need to inspect, in addition to adjacent premises, hidden cavities, spaces under
the floor and other technological spaces, based on the circumstances of the
crime committed.

When examining the scene of an accident , the following devices must be
used: 1) for acoustic radiation — SVAN-912M, Soundbook_MK2_8L, 2) for elec-
tromagnetic radiation — PZ-41, PZ-50V, MTM-01, Protek 3290N, AKS-1292, Cy-
clone-O5M (A), Laser dosimeter LD-07.

To study the subsurface structure, it is advisable to use devices —
Ground Penetrating Radar (Model B), Ground Penetrating Radar, and to detect
changes in the surface structure, it is advisable to use the testo 881-3 Profi
Thermal Imager.

To search for objects hidden in walls and in the floor, it is advisable to
use the universal Wallscanner D-tect 100 or Bosch D-Tect 150 locator device.

The obtained results of instrumental studies on electromagnetic and
acoustic radiation should be compared with the SanPiN and SN to determine
the limits of possible excess of the maximum permissible radiation level.

Thus, it is necessary to put into practice a criminal legal assessment of
the events taking place in order to establish the facts of the use of weapons
and other objects striking with radiation, prohibited by paragraph 6 of part 1 of
Article 6 of the Federal Law "On Weapons" dated 13.12.1996 No. 150-FZ [2],
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that is, the use of "weapons and other objects striking the effect of which is
based on the use of radioactive radiation and biological factors; weapons and
other objects, the damaging effect of which is based on the use of electromag-
netic, light, thermal, infrasound or ultrasonic radiation."

Unfortunately, the legislator has not yet designated penalties for the acts
considered; therefore it is advisable to establish criminal liability for them, ad-
equate to the deed, which must be reflected in regulatory legal acts as follows:

supplement Part 2, Article 105, Chapter 16 of Section VII of the Criminal
Code of the Russian Federation [1] with paragraph "h" in the following wording:

"h) with the use of weapons striking with radiation."

In addition, the Criminal Code of the Russian Federation should be sup-
plemented with the following norms (articles):

"Article 221-1. The use of electromagnetic, infrasound, ultrasonic or oth-
er types of emitters prohibited for circulation in order to cause harm";

"Article 221-2. Illegal handling of prohibited electromagnetic, infrasound,
ultrasonic and other types of emitters or information carriers for their manu-
facture or use";

"Article 221-3. Illegal manufacture of radiators prohibited for circulation";

"Article 221-4. Theft or extortion of electromagnetic, infrasound, ultra-
sonic or other types of emitters prohibited for circulation";

"Article 221-5. Illegal use of special technical devices, coding programs or
drugs for the purpose of controlling the human psyche";

"Article 221-6. Illegal development, production, acquisition, storage,
transportation, transfer, sale of special technical devices, coding programs or
drugs designed to control the psychophysiological state of a person”;

"Article 355-1. Development, production, acquisition, storage, transpor-
tation, transfer, sale of electromagnetic, infrasound, ultrasonic and other types
of emitters intended for use as weapons of mass destruction";

"Article 356-1. The use of electromagnetic, infrasound, ultrasonic or oth-
er types of emitters as weapons of mass destruction."

The wave characteristics of each of the organs of the human body have
been described by scientists for a long time and are well known. Forensic ex-
perts, when assessing the severity of bodily injuries caused by weapons strik-
ing radiation, should adopt them, but do not do so. Therefore, when using
a weapon that strikes with radiation, the infliction of death or other harm to
a person is committed with impunity, moreover, it happens unnoticed by oth-
ers, since it is very difficult to prove the cause of the onset of a fatal outcome or
the appearance of an atypical pathology with modern formal approaches.

It is necessary to take urgent legislative and any other measures that can
prevent crimes involving the use of weapons that affect radiation. Such a pro-
posal also applies to the Government of the Russian Federation, which is en-
trusted with the organization of equipping the Armed Forces of the Russian
Federation with weapons and military equipment [6, p. 297].
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Buabl TPaHCIOPTHBIX AOKYMEHTOB,
IMoAA€XallHX H3y4YeHHIo 1o aeaam o [TII
C ydaCcTHEM MapPUIPYTHBIX TPAHCHOPTHBIX CPEACTB

O.B. [IpoHoBa’
B.H. TapacoBa™

AHHOoTanmuss. B cratbe paccMOTpPEHO MNOKA3aTEABCTBEHHOE 3HAadYeHHE TPaHC-
HOPTHBIX JOKYMEHTOB, HEOOXOQUMBIX B IIPOIIECCE AKCIIAyaTAllMHd MapUIPYTHBIX TPaHC-
IIOPTHBIX CPEACTB (aBTOOYCOB M MAapUIPyTHBIX TAaKCH). BpImeA€HBI HX OCOOEHHOCTH
IIPUMEHUTEABHO K IIPOIIECCY PaCCA€NOBaHUSA MNOPOKHO-TPAHCIOPTHBIX IIPECTYIIACHUH
C y9acTHeM JAaHHOTO BHA TPAHCIIOpPTa. ABTOPaMH CTAThU II€PEYHUCACHBI OCHOBHBIE I10-
AOXKEHUsI 3aKOHOATEeAbBCTBA, KOTOPBIMH [OAJKHBI PYKOBOJACTBOBATHCS IOPUANYECKHE
AVIIIa ¥ WHAWUBHUAYyaABHBbIE ITPEIIIPUHHUMATEAH, OCYIIECTBASIOININE AEITEABHOCTH, CBH-
3aHHYIO C OKa3aHHEM YCAyT II0 IIEpeBO3Ke ITacCcaskUpoB. I[IpencraBaeHa aBTOpPCKas
KAacCHU(pUKAIUsa TPAHCIOPTHBIX MOKYMEHTOB, PACKPBIBAIOTCS OCOOEHHOCTH Od0Kas3a-
TEABCTBEHHOT'O 3HAYEHUS COMEPIKAIINXCS B HUX CBEIECHUH.

KarouyeBble CAOBa: TpaHCIOPTHBIE JOKYMEHTHI; MAapIIPYTHbIE TAKCH U aBTOOY-
CBI; IOKA3aTEeAbCTBA; MOPOKHO-TPAHCIOPTHBIE MPECTYIACHHS; PACCA€JOBAHHE YTOAOB-
HBIX [IEA.

- HeAsIX OOBEKTUBHOIO U BCECTOPOHHEI'0 PaCCAENOBAHUS YTOAOBHBIX
[IEA O MOPOKHO-TPAHCIOPTHBIX IIpecTyrnaeHuax (nasee — [ATII) c yga-
CTHEM MapUIPyTHBIX TPAHCIOPTHBIX CpeAcTB (masee — MTC) caeno-
- BaTEASIMU IIPOU3BOAATCH Pa3AWYHbIE BBl CAEACTBEHHBIX NEHCTBUH,

B XO[le¢ KOTOPBIX U3y4YE€HUE OKYMEHTOB (YCTAHOBAEHHE COOTBETCTBUS
X (POPMBI U COZEP3KAHUS, IIOJAMHHOCTH OCHOBHBIX PEKBU3UTOB U OAAHKOB,
a TakXKe JOCTOBEPHOCTU BHECEHHBIX CBEAEHHMN) BBICTYIIA€T OOHUM H3 T'AaBHBIX
CIIOCOOOB TTOAYYEHUS KPUMUHAAUCTUYECKH 3HAYUMOM HHQOpPMAIIUU 00 OpraHu-
3allM [TaCCa*kKUPCKHUX IIepeBo30K [20].

TpaHcHIOpTHBIE AOKYMEHTBI OIIPENEAdIOT IIpaBa U OOA3aHHOCTH MJOAK-
HOCTHBIX AHWI], BOBA€YEHHBIX B IIPOIIECC SKCHAyaTallMW MapUIpPyTHBIX TaKCH U
aBTOOyCOB, MOATBePKAAIOT (PaKThl HAapPYIIEHUH, IIOBAEKIINX HAaCTYIIACHUE
IpeayCMOTPEHHBIX CT. 264 YK P® mocaencTBuii, a TakXKe yAOCTOBEPSAIOT UHBIE
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OpUanYecKr 3HaduMble arThl [1]. HecmorTpsa Ha ykaszaHHOe OOCTOSTEABCTBO,
paHee BOIIPOC O KAaCCU(PHUKAIIUM TPAHCIOPTHBIX JOKYMEHTOB M 3HAYE€HUU HH-
dopMmanuy, noaydaeMol B pe3yAbTaTe UX UCCAELOBAHUS I10 YTOAOBHBIM JI€AaM O
JTTI

c yuactueM MTC, KpuMHHaAuCTaMH HE pacCMaTpPHUBAaACS.

AHaAu3 IpaBONPHMEHUTEABHON IIPAKTUKH ITO3BOAMA CAEAATH BBIBOI O TOM,
YTO OCHOBHOE OTAMYHE TPAHCIIOPTHBIX NJOKYMEHTOB 3aKAlodaeTcsd B MHoroobpa-
3UM HOPMATHBHBIX IIPABOBBIX aKTOB, COAEPIKAIIMX CHelllaAbHble TpeOOoBaHUS,
npeabsaBAdeMble K mepeBo3ynkaM. OHHU 3aKpeIlAeHbl B (peepasbHBIX 3aKOHaX,
[loctanoBaeHugax IIpaBureabcTBa Poccuiickoii Penepaiivvi, BeIOMCTBEHHBIX
IpuKasax U pacnopsizkeHussx MuHucrepcrBa TpaHcnopTa Poccuiickoit denepa-
nuu, MuHHCTEepcTBa BHYTPEHHUX JeA, MuHHcTepcTBa 3apaBooxpaHeHHs Poc-
cuiickoit Peneparnu. Mcxoas us 3toro, 3pHeKTUBHOCTh U KA4ECTBO OpraHH3a-
OUU paccaeoBaHUus yroAoBHBIX aea o ATII ¢ yuactuem MTC OGymer 3aBHCETH OT
HaAWYUS Y CAeOBaTeAS 3HAHUNM KOHKPETHBIX HOPM IIpaBa, a TaKXKe CIeU(PUKU
JOKYMEHTAABHOTI'O 0(POPMAEHUS ITaCCaKUPCKUX I1€PEBO30K.

AHaAOTMYHOI'O MHEHUd IpuaepxuBaercd b.M. Bamienko, yreBepxaas, 4To
IIPU HUCCAENOBAHUHU IPECTYIIACHUH B cdepe HapylleHUuH 06e30I1acHOCTH MEXKIy-
TOPOAHBIX ITACCAXKHUPCKHUX aBTOIIEPEBO30K HEOOXOAMMO HCIIOAB30BATh COBOKYII-
HOCTBb 3HAHHUM KOMIIA€KCA HOPMAaTHBHBIX aKTOB, OIPEACAdIOIINX IIpaBHAA Ilac-
CaKUPCKHUX IIEPEBO30K U OCOOEHHOCTEM SKCIAyaTallii aBTOOyCOB, a TaKxXKe
HOPM [OEUCTBYIOIIET0 YTOAOBHO-IIPOIIECCYAABHOTO M YTOAOBHOTO 3aKOHOAATEAb-
cTBa. ABTOP OTME€YAaeT, YTO TAKHE€ 3HAHUSA BBICTYIIAIOT 3aA0IOM YCIIEIIHOMN aed-
TEABHOCTU CA€NOBaTeAs, BMECTE C TEM CIIOCOOCTBYIOT ITPOPHAAKTHKE NaHHBIX
npectynaeHuit [16, c. 34]. Ha ocHOBaHUN HU3A0XKEHHOTO, OIITUMH3AIlHUd IIPOIEC-
ca paccAeNOBaHHUsS pacCMaTpPUBAEMbIX YIOAOBHBIX €A COCTOUT B TOM, YTOOBI
YIOPSOOYUTh, HOPMATHUBHYIO IIPaBOBYIO 0a3y, BBIAEAUTH H3 BCEro MHOroobtpa-
3Ud TPAHCHOPTHBIX AOKYMEHTOB T'PYIIIbI, [TO3BOASIOIIHE IIOAYYUTH HHTEPECYIO-
11y10o UHQOPMAIIUIO U COCPENOTOYUTHCS Ha €€ NCCAEIOBAHUHU.

CoraacHO M3y4eHHOH CyZeOHO-CAEICTBEHHOU IIpaKTHUKE IIPU paccAenoBa-
Hun [TII ¢ ygactuem MTC TpaHCIIOPTHBIE HOKYMEHTHI IIPEACTABAEHBI CAEAYIO-
IITUMHA OCHOBHBIMH BUIAaMH.

1. B 3asucumocmu om pezyaupyemoil cgepsvl obuiecmeeHHOo-npasosslx
OmMHOWeHUU:

— KacaroTcsd O0IIHUX BOIIPOCOB 6€30IIaCHOCTH (PETHCTPAllMOHHBIE JOKYMEH-
1p1; OCAT'O; MOKyMEHT, HOATBEPKIAIOIINH TPAaBO COOCTBEHHOCTH);

— 3aTparuBaloT CIIeIUaAbHBIE BOIIPOCHI 0E€30IIaCHOCTH (coraacoBaHHE
c 'MBJ/I/l nepeBO3KM OPraHU30BAHHOMN TI'PYIIIbI AETEM; HCIIBITATEABHBIM AHCT,
3aKas3-Hapg Ha UCIIOAB30BaHHE MapIIPYTHOI'O TPAHCIIOPTHOTO CPENCTBA).

2. B 3asucumocmu om mecma B03HUKHOBEHUSL MPAHCNOPMHbLX O00KY-
MEHMos:

— POPMHUPYIOTCS CYOBEKTOM TPAHCIIOPTHOH NEeATEARHOCTH (Tabeab ydera
pabodero BpeMeHH, IPHUKA3 O Ha3HAUYEHUU OTBETCTBEHHOTO AWIIA, JKYpPHAA BBI-
Xo[a aBTOTPAHCIIOPTA);

— CO3Aal0TCd WHOHM (He)roCcymapCTBEHHOH CTPYKTYpOH (IacrnopT MapUIipy-
Ta, AUCT 3allMCH EQWHOTO roCyJapCTBEHHOIO pecTpa HWHAWUBUAYAABHBIX MPEN-
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OpPUHUMAaTEAEH; AUarHOCTUYeCKas KapTa; CIIpaBKa OCHOBHOI'O BUJAa 3KOHOMU-
4eCKOH NesITEAbHOCTH).

3. B 3asucumocmu om HAUMEHOBAHUSL (POPMbL MPAHCNOPMHBLIX O0KY-
MEHMOo8:

— JXKypPHaAbl (pPEerucTpalliy TEeXHUYECKOT'0 COCTOSHHUSA aBToOyca, BbLOAYH
IIyTeBBIX AMCTOB, BhIXOZA U BO3BpAIlleHUs aBTOTPAHCIOPTA, IIPEeAPEHCOBBIX Me-
OUIIMHCKUX OCMOTPOB U T.H.);

— OAaHKH (IyTE€BOM AUCT, BOOUTEABCKOE YIOCTOBEPEHUE, AUIIEH3US U T.[.);

— CIIpaBKHM (M3 HaBUTAIIMOHHOM MoHHUTOpHHIOBOH crucrembl 'AOHACC, o mo-
TFOOHBIX YCAOBHUIX Ha MOoMeHT coBepiueHud AT u t.4.)

— IOKYMEHTHI, HE UMEIOIIIe PerAaMeHTHPOBAaHHYIO0 popMy OAaHKA (cxema
MapuIpyTa, JO0roBop opaxToOBaHULA, AUCT CTAXKUPOBKU BOIUTEAS U T.I.).

4. B 3asucumocmu om cnocoba u mamepuana u3zomoeieHust 00KYMeHmos:

— U3rOTOBAEHHBIE Ha OOBIYHOM OyMaskKHOM Hocuteae popMmarta A4 (3aKAro-
YeHHEe CAYKEOHOIO pacCAemOBaHUS, ITACCAKUPCKUN AHCT, JOAKHOCTHOM peraa-
MEHT BOAUTEAS);

— M3TOTOBACHHBIE Ha CIIEIIHAaAbHOM OyMaskKHOM HOCHUTEAE (pacrmedaTKa I10-
KasaHuh Taxorpada Ha Tepmobymare, aBTOOYCHBIN OHAET Ha PyAOHHOM Oymare);

— HU3TOTOBACHHBIE HA 0AaHKAX YCTAHOBAEHHOW (POPMBbI, UMEIOIIUX 3alUTY
OT MIOANEAKH (AHUIIEH3UsI, BOOAUTEABCKOE yIOCTOBEpPEHUE, CBUAETEABCTBO MapIll-
pyTa peryAdapHBIX I€PEBO30K);

— BAEKTPOHHBbIE JOKYMEHTHI (B HACTOMIIEE BPEMsI C ITOMOIIBIO ITUPPOBBIX
TEXHOAOTHUY BHEPSIIOTCS ITUAOTHBIE IIPOEKTHI 110 (POPMHUPOBAHUIO IAEKTPOHHBIX
[I€PEBO30YHBIX JOKYMEHTOB: TPAHCIOPTHbIE HaKAaJHbIE, IIyTE€BbIE AUCTHI, 3a-
Ka3-Hapsabl U T.O., KOTOPbIe B CKOPOM BPEMEHH, BEPOSTHO, IIOAHOCTBIO 3aMe-
HAT OyMazKHbIE).

OcraHoBuMCcH ToApobHee Ha BHUAAX TPAHCIOPTHBIX AOKYMEHTOB, COOEP-
XKaIlUX HWHQPOPMAIIUIO, XapaKTEePHU3VIONIyI0 I[IepeBO34YMKa, BOAUTEAs, TPaHC-
IIOPTHOE CPEACTBO B YAaCTU COOTBETCTBHUA TPeOOBaHUSIM O0€30IIaCHOCTU IOPOK-
HOT'O OBUKEHUS.

1) Joxymermol, omHocsiuguecs: K cybveKxmy mpaHcnopmHoi 0esimesasbHOCMU.

B coorBerctBHU ¢ PemepasrbHbIM 3aKOHOM 0T 04.05.2011 No 99-d3 «O Am-
LIEH3UPOBaHUU OTAEABHBIX BUIOB AEATEABHOCTI» (3] YCAYTH IO IIepeBO3KaM I1ac-
CasKUPOB M HWHBIX AWI] aBTOOycaMu IoaAeskaT o0g3aTeAbHOMY AHUIIEH3UPOBAHUIO
3a MCKAIOUEHHEM CAy4YaeB, VKa3aHHBIX B IIYHKTe 24 cTaTbu 12 gaHHOIO 3akKoHA.
[Topsamok AUIIEH3UPOBAHUA paccMaTpuBaeMol nesaTeAbHOCTH omrpeneseH [locra-
HoBAaeHUeM [IpaBureabcTBa PP or 7 okTsa0psa 2020 r. Ne 1616 «O AuIleH3UpOBa-
HUU OeSITEABHOCTH I10 IIePeBO3KaM MMaCCaskUPOB U UHBIX AHIL aBTOOycaMu» [9].

[Ton snuyeHsuell MOHUMaeTCd CHellMaAbHOE pas3pelleHHe Ha IIpaBO OCy-
IIECTBACHUS] IOPUIUYECKUM AWIIOM HAW HWHAUBUAYAABHBIM MIPEAIIPUHUMATEAEM
OEeATEAPHOCTH II0 ITepPeBO3KaM IMacCCaKUpPOB, HAAUYHUE KOTOPOTO SABASAETCS 00sg3a-
TEABHBIM OAS PETYASPHBIX U 3aKa3HBIX IIEPEBO30K, BBITIOAHSIEMBIX II0 B3aUMHOMY
COTAQIIIEHUIO CTOPOH (IOTOBOP IIEPEBO3KU IIACCAXKHUPOB, MOOTrOBOp dpaxToBa-
HUd /3a-Ka3a-Hapaaa). [JJaHHble BUABI ITIEPEBO30K 3aKpernaeHbl B denepasbHOM 3a-
KoHe oT 08.11.2007 Ne 259-®3 «YcTraB aBTOMOOHABHOTO TPAHCIIOPTA U TOPOICKOTO
HA3EMHOTO AEKTPHUYECKOT0 TPAHCHOPTa» [4], OIIPEIEASIONIEr0 UX ODIIHE YCAOBUS B
MEXIYHAPOIHOM, MEXKIYTOPOIHOM, IIPUTOPOIHOM, TOPOACKOM COODIIIEHUH.
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Kak caemyerT M3 IOAOKEHUU BBINI€EHA3BAHHBIX HOPMATUBHBIX ITPABOBBIX
aKTOB, 002080p nepeso3ku Nacca’kupos IpeaycMaTpuBaeT 00s13aHHOCTH Ilepe-
BO3YHKa JOCTAaBUTh MTacCcaxkrpa B IIYHKT Ha3HAUEHUd 3a YCTAHOBAEHHYIO IIAAQTY.
CropoHaMH AAHHOTO OOTOBOpa BBICTYIIAIOT IIEPEBO3YHMK U I1aCCaxKUp, €ro 3a-
KAIOUEHUEe yaoocToBepsieTcss OuaeToMm. IIpaBoOTHOIIEHNS, BO3HUKAIOIINE B IIPO-
IIeCCe IIEPEBO3KH Ha PETYASIPHON OCHOBE IIAaCCaXUpPOB, PETAAMEHTHUPYIOTCH II0-
roxkeHUIMHu PenepasbHoro 3akoHa oT 13 mroag 2015 r. Ne 220-$3 «O6 opraHU-
3alliM PETYAIPHBIX IIE€PEBO30K IIACCaKUPOB U Oaraska aBTOMOOWABHBIM TPAHC-
IIOPTOM M TOPOACKHUM Ha3€MHBIM 3A€KTPHYECKHM TpaHCIIOpTOM B Poccuiickoit
denepai U O BHECEHUU H3MEHEHHUH B OTAEABHBbIE 3aKOHOOATEABHBIE aKTbI
Poccuiickoit Peneparium» [S]. BeimoaHeHNEe peryadapHON IepeBO3KU IaCCazKUPOB
IIOATBEPKAAETCH IaCIIOPTOM MapllpyTa, €ro KapToM, a TaKXXe CBHIAETEABCTBOM
00 ocylIecTBA€HUH IlepeBo30K [8]. CaeayeT MOHUMATB, YTO MAapPLIPYT ABUKE-
HUS — 9TO OIIPENEACHHBIM 3aKa34MKOM H HaAeXKalluM oO0pa3oMm obopymoBaH-
HBIY IIyTh CA€OBaHHUS TPAHCIIOPTHOTO CPEACTBAa U3 MyHKTa A B IIYHKT B, coraa-
COBaHHBIH C OpraHaMM MECTHOI'0O CaMOYIIPaBA€CHHY HAU I'OCYyJapCTBEHHOM Baa-
CTH COTAAQCHO UX ITOAHOMOYUSM.

3aka3Hble [TaCCa’KUPCKHUE IE€PEBO3KU OCYIIIECTBASIOTCSI HAa OCHOBAaHUU 00-
2o0eopa ¢ppaxmosaHusi. Ero ycAoBUS oIlpeaeAstoTcs cT. 27 PeaepasbHOTO 3aKOHA
ot 08.11.2007 Ne 259-d3 «YcTraB aBTOMOOHABHOIO TPAHCIIOPTA M T'OPOIACKOTO
Ha3eMHOT'0 9A€KTPHUYECKOro TpaHcropTar [4]. JoroBop dppaxToBaHUsS OTAUYAET-
Cd OT OOTOoBOpa IIEPEBO3KH IIACCaAXKHUPOB TEM, YTO COTAAIIIEHHE 3aKAIOYaAETCH
MEIKIY AWIIOM, ITPEIOCTABASIIOIIMM U IIOAYYaIOIMM B ITOAB30BaHHE aBTOOYC.
CropoHaMH OOTOBOpa BBICTyIAeT (PPaxTOBIIUK U (ppaxToBaTeAb. [JaHHBIH 10-
KYMEHT MOXKET OBITh COCTaBA€H B 3AE€KTPOHHOM BHIE MAU Ha OyMaskKHOM HOCH-
Teae, B popMe 3akKasa-Hapsaa Ha [IpeaocTaBAeHHE aBToOyca B OTHOIIIEHUU
OTPaHUYEHHOT'0 ¥ HEOTPAHUYEHHOI'0 Kpyra AUIl. [JJoroBop HaXOAUTCH ¥ BOOAUTEAT
U IIpebIBASIETCS K ITPOBEPKE I10 TPeOOBAHNIO KOHTPOAUPYIOIIUX OPTaHOB.

Hccaenys Buabl 00683aTEABPHBIX TPAHCIOPTHBIX AOKYMEHTOB M HUX 3Hade-
HUEe, HEAB3S OCTaBUTH 0e3 BHHUMAaHUSA HEAETAaAbHBbIE MACCaKUPCKHE ITEPEBO3KH,
OCYILIECTBASIEMbIE C HAPYUIEHUIMU HOPM JAeHCTBYIOIETO 3aKOHOAAaTeAbBCTBA. 1A
YKa3aHHON [AedTEeAbPHOCTH CBOMCTBEHHO OTCYTCTBHUE TPaAHCIOPTHBIX IOKYMEH-
TOB, a TaK¥XKe II0OAHasl AM00 YacTUYHAas UX ITOA/EAKA.

[IpouaAroCcTpUpPyeEM CKa3aHHOE IIPUMEPOM U3 CyAeOHO-CAEICTBEHHOH ITpaK-
THUKU. YIIpaBAdd aBTOOyCcOM (IIpuHamaeskainuM IleTpoBy), BomuTeAb KBaHOB
OCYIILIECTBASIA MEXKIYTOPOMAHIOID IIepeBO3KYy 13 IaccaskupoB C HapyLIEeHUSIMU
HOPM IEeHCTBYIOIIET0 3aKOHOAATEABCTBA. A UMEHHO, 6€3 0pOpPMAEHUS IIyTEBOTO
AWCTa U JoroBopa ppaxToBaHUsSI, C CUAECHBIMH, He 000PYA0BAHHBIMHU PEMHSIMU
6e3omacHocTu. Kpome Toro mepen BbI€3OOM BOAUTEAEM He ObIA IIPOHAEH IIpel-
percoBbI MEOUIIMHCKUU U TEXHUYECKUMN OCMOTP, HE IIPOBEPEHO HCIIPaBHOE
TeXHUYEeCKOe COCTOosiHHe aBToOyca. I[lo myTH caeoBaHHsS B IIYHKT Ha3HAYEHUS
iBaHOB 0O0HapysKUA 3abIMAEHHE IIPABOT0 3a/HEr0 KOAeCa, BCAEICTBUE YEro
ObIA BBIHYK/IEH OCTAHOBHUTBLCsSI. HecMoTpss Ha oOHapy:KeHHbIEe HEHUCIIPABHOCTH
paboyero TOPMO3HOTO MeXaHU3Ma 3adHEH AeBOM KOAECHOH IIapbl, BOIUTEAD
IIPOZIOAKHUA ABUXKEHUE.

Ha mompe3mHOM TEXHOAOTHYECKOM mopore, ABUTAsICh CO CKOPOCTBIO, HeE
TIO3BOASIIOIIEH KOHTPOAMPOBATH ITPOLIECC YIIPaBAEHUS aBTOOYCOM, OH IIPOEXaA
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Ha TEPPUTOPHIO IIPOMU3BOACTBEHHOM IIAOIIAAKH, TIZI€ COBEPIIHA Hae3[ Ha
orpazxkzeHue 13 6eTOHHBIX OAOKOB UM yIaa B Kapbep BbIcOTOH 9,9 meTpoB. B pe-
3yabrate ganHoro [ATII nmaccaxkupy K. mpudnHeH TIXKUH Bpen 340POBEIO, I1ac-
cazxxup aBToOyca E. ckoHdyasace Ha mecte» [19].

B xome paccaemoBaHNS yTOAOBHOIO AeAa ObIAO YCTAHOBAEHO, YTO OOHapy-
KEHHBIM B aBTOOycCe II0CAE€ COBEPILEHUS NOPOKHO-TPAHCIIOPTHOTO IIPECTYIIA€HUST
IIyTeBOM AWCT, OKa3aACs MOANEABHBIM. /[aHHBIN (PaKT MOATBEPIKAAACH ITOKA3aHU-
MM CBHAETeAel (MexaHHKa, MelnKa, COOCTBEHHHKA TPAHCIIOPTHOTO CPENCTBA) U
XKypHasaMH PETHUCTpPalllM IIyTEBBIX AWCTOB, ocMoTpa BomutTeaert B UII «...,
B KOTOPBIX OTCYTCTBOBaAHM OTMETKH O BblJAaye€ IIyT€BOI'O AMCTA, & TAKIKE 3aIlUCh
o ToM, 4Tto [I. mpoxoaua mpeapeicoBbIii MEAUIIMHCKHM OCMOTpP. B paccmoTpeHHOM
cAy4dae TPaHCIIOPTHBIE JOKYMEHTHI BBICTYIIMAM HCTOYHHKOM KPUMHHAANUCTHYECKU
3HA4YUMOM HMH(OpPMAaIH 0 HEAETAABHOM XapaKTepe IIepPEeBO3KH I1aCCa’KUpPOB U [J10-
MyIIEHHBIX HAPYIIEHUIX TPeboBaHUE 0€30IIaCHOCTH IIPH IKCIIAyaTalllN aBTo0yca.

2) [lokymeHmol, OMHOCAUUECS K MAPUPYMHOMY MPAHCNOPMHOMY Cpeo-
cmay.

'AaBHOHM O0COOEHHOCTBIO 9KCIIAyaTAIIUH PACCMATPHUBAEMBIX TPAHCIIOPTHBIX
CPEACTB BBICTYIIA€T IIEPHUOAUYHOCTH IIPOBENEHUS IIPOBEPOK HUX TEXHUYECKOIO
coctrogHUsi. CyObeKTbI X03HCTBEHHON NesITEeAPHOCTH, CBI3aHHOMN C IIePEeBO3KOH
I1acCaskupoB, 00sg3aHbl OPTraHU30BBIBATH MPEAPEHCOBBIH TEXHUYECKHH OCMOTP
5KCIAYaTUPYEMBIX MapUIPyTHBIX TPAHCIOPTHBIX CPEACTB €XKEAHEBHO IIEpen
BBIXOZIOM Ha AWHUIO, OOIIEr0 TEXHUYECKOTO COCTOSHUSA — 1 pa3 B IO, €CAU
TPaHCIOPT BBIIIYIIIEH MEHEe S5 AeT Has3ald, OOUH pa3 B IIOAT0Jla, €CAU TPAHCIOPT
cTapiie S AerT.

[IpaBuAa opraHu3allli U MPOBENEHUS TEXHUYECKOI'0 OCMOTpPa aBTOOYCOB,
a TakyKe IoCyJapCTBEHHOIO KOHTPOAS B JAaHHOH 00aacTH yTBepskaeHBI [locra-
HoBAeHUeM [IpaBureabcTBa Poccuiickoit deneparnu ot 23 mas 2020 r. Ne 741,
BcTynuBineM B cuay B 2021 roay [10]. Heobxoaumo 3aMeTHUTh, YTO AL yCHAE-
HUS KOHTPOAS 3a TEXHHUYECKHM COCTOSHHEM aBTOOyCOB, a TakKXKe C IIEABIO
npenorBpaiteHus [ATII B cooTBETCTBHH ¢ HOBBIMHU IIpaBuAaMu TexocmoTp MTC
IIPOBOAUTCA B IIPUCYTCTBHUU YIIOAHOMO4YEHHOro coTpyaHuka 'MB/I/I. BeimyeH-
HBIF C 3aBofa aBTOOyC (MapHIpyTHOE TaKCH) Iepen Oo(pHUIIMaAbPHBIM BBeIeHUEM
B O9KCIIAyaTaIlUI0 B 00s3aTEABHOM IIOPSAOKE TaKXKe MOAXKEH OBITH II0ABEPrHYT
TEXHUYIECKOH 3KCIIEPTU3E AL OILIEHKH €TI0 pab0oTOCIIOCOOHOCTH M 6€30MMacHOCTH.

CBeneHUI O TEXHHYECKOM COCTOSSHUH TPaHCIOPTHBIX CPEACTB, HAAWYUU,
COOTBETCTBHH II0 CPOKAM KCIIAyaTAIlUHU U UCIIPABHOCTU HEOOXOAUMBIX CPEICTB
IIOXKApPOTYILIEHUd, a TaKXKe MEIUIIMHCKUX CPEACTB AAd OKa3aHWUd IIOMOIIM II0-
CTpaZaBUIUM IIacCakupaM II0oJAeKaT 00g3aTeAPHOMY OTPasKeHUIO B AUATHO-
CTHUYECKOM KapTe. [JaHHbIe 0 IPOBEAEHUH IPEAPEHCOBOr0 TEXHUYECKOIO OCMOT-
pa comepKaTcd B IIyTEBOM AUCTE, IIPEACTABAIIONINM CO00M JOKYMEHT y4éTra pa-
60TBHI BOOUTEASI, B KOTOPOM TakKKe (PUKCHpyeTcd (PaKT ITPOXOKIAEHUS BOIUTE-
A€M IIpeape¥icoBOro MEAUIIMHCKOI'0 OCMOTpa, MH(opMalg o Ipodere MapIiil-
PYTHOT'O TPaHCIOPTHOIO CpeAcTBa. PEeKBU3UTHI M MOPAOOK €ro 3allOAHEHUS
ycraHoBAeHEBI [Ipukazom Muntpanca Poccuu ot 11.09.2020 Ne 368 [11]. C yue-
TOM H3MEHEHHH 3akKoHogaTeAbcTBa C 1 gHBapa 2021 romga IyTeBbI€ AHCTBI
HeoOXOQUMBI Ha BCe BHUBI IEPEBO30K (PETYASIPHBIE, 10 3aKa3dy) U TPAHCIIOPTHBIX
coo011ieHUH (TOpoACKHe, IPUTOPOAHbIE, MEKAYTOPOAHNE, MEXKAyHAPOIHbIE).
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3HaYuMOHl 0COOEHHOCTBIO IOKYMEHTAABHOIO O(DOPMAEHHUS ITaCCaKUPCKUX
II€PEBO30K SIBAIETCH HEOOXOAUMOCTDh CTPaXOBaHUs JKU3HU, 3/I0POBbS U UMYIIle-
CTBa MaccaxKUupoB. [JOKYMEHTOM, YAOCTOBEPSIOININM HaAW4YHe I'PasKIaHCKOU OT-
BETCTBEHHOCTH IIEPEBO3YHKA IIPH HCIIOAB30BAHUH MapIIPyTHOT'O TPAHCIIOPTHO-
IO CPeACTBa, IBASIETCS 002080p CMPAXO08AHUSL NACCAXKUPO8. YCAOBUS €TI0 3aKAIO-
YyeHUsl, IIpaBOBble, SKOHOMUYECKHE 1 OpraHU3alllOHHbIE OCHOBBI, a TaKKe IIO-
PAOOK BO3MELIEHUS Bpena peraameHTHpyioTcsa PenepasbHBIM 3aKOHOM OT
14.06.2012 1. Ne 67-®3 «O6 obg3aTeABHOM CTPAXOBAHHH TPazKIaHCKOH OTBET-
CTBEHHOCTHU IIepeBO3YMKa 3a NIPUYUHEHNE Bpeaa KU3HU, 3J0POBbI0, UMYIIIECTBY
[1acCaskKUpoOB U O MOPAOKE BO3MEIIEHHUS TAKOI0 Bpena, IPUYNHEHHOTO ITpU IIe-
pPEeBO3Kax IIacCakHUpOB MeTporoauTeHoM» [6]. CoraacHO 3aKOHOOATEALCTBY
rpask/IaHCKO-IIpaBoBasl OTBETCTBEHHOCTb CYOBEKTa TPAHCIOPTHOH OeSTeAbHO-
CTH HACTyIaeT BHE 3aBHCHMOCTH OT BHHBI BOJUTEAS, VIIPABASIOIIETO TPaHC-
IIOPTHBIM CPELCTBOM, HAH UHBIX O0CTOSTEABCTB.

3) [okymeHmubl, OomHOCAWUEC K JAUUY, YNpassieuuemy MapupymHsim
MpPAaHCNOPMHBIM CPEOCMBEOM.

[IpaBuAamMu DOPOKHOTO ABUXKEHUI PD ompeneseHo, YTO K IIepeBO3KeE I1ac-
CaKUpPOB B KOAHMUYECTBe Ooaee 8 YeAOBEK MOIYCKAIOTCS AWIlA, UMEIOIIHEe BOIH-
TEABCKOE YyIOCTOBEpeHHEe Kareropuu «D», mocrurmime 21-aeTHero Bo3pacTa.
[TpodpeccroHanbHbIE U KBAaAU(UKAIIMOHHBIE TPeOOBAaHUS K BOOUTEAIM aBTOOY-
coB ycraHoBAeHBI [Ipukaszom MunTpanca Poccum ot 31.07.2020 Ne 282 [13].
Bmecre ¢ Tem oOydyeHue U oTOOP KaHAUAATOB HAa MOAXKHOCTH BOIHUTEAEH OCY-
IIECTBAIETCS Ha OCHOBAaHHUU IIpukKaza MwuHHcTepcTBa TpaHcnopra PP ot 29
nroag 2020 r. Ne 264 [12].

CooTBeTcTBHE PaA0OTHUKA IIPEIBSIBASIEMBIM TpPeOOBaHUAM IIOATBEPKIAET
BOJIUTEABCKOE YIOCTOBEPEHUE, TUIIAOM 00 00pa30BaHHUN U KBaAU(UKAIIUU, TPY-
[0Basi KHUXKKA, JOKYMEHTBI O IIPOXOKIEHUH CTAaKUPOBKHU (AMCTHI UCIIBITAHUMH).
YKaszaHHbIe AOKYMEHTBI XpaHSTCA pabdoTomaTeAeM B AWYHOM [JEA€ BOIUTEAS.
IOpunuueckre Auila U UHAWBUAYAABHBIE MPEAIIPUHUMATEAN JOAXKHBI CACIUTD,
4TOOBI K yIIPABA€HHUIO aBTOOYCOM MIOIIyCKAAUCH KBaAHU(PUIIMPOBAHHEBIE CIIEIHa-
AUCTBI, 00AagaroIMe HeOOX0TUMBIMHU ITPOPECCUOHAAPHBIMU HAaBBIKAMU.

[TepeBo39uKU 00€CIIEYUBAIOT KOHTPOAL 32 COCTOSIHHEM 3/10POBbS BOIUTE-
A€M IIyTEeM IIPOBENEHUS IIPeapPerCOBBIX MEAUIIMHCKUX OCMOTPOB. K yripaBaeHUI0
MapUIPYTHBIMU TPAHCIOPTHBIMH CPEACTBAMM He MOOIIYCKAIOTCS AHMIlA, HaXOMd-
ecss 00A€3HEHHOM, IIePEeyTOMAEHHOM COCTOSHUH, a TaK¥Ke C IIPU3HaKaMH aA-
KOTOABHOTO MAM HAapPKOTHUYECKOTO OITbsiHeHUd. [IopsiioK U yCAOBUS IPOBEACHUS
MEIUIIMHCKOTO OCMOTpa yTBepxKAeH PenepasbHBIM 3aKOHOM oT 21 Hog6ps 2011 r.
No 323-d3 «O6 ocHOBax oxXpaHbl 3[J0POBbs rpakaaH B Poccutickoit Peneparimim
[7], mpuka3zom MuHHCcTepcTBa 3apaBooxpaHeHuss PP or 15 gekabpa 2014 r.
No 835H [15]. OTMeTKa 0 €ro IIPOXOKAEHUU CTAaBUTCH B IIyTEBOM AUCTE, a TAK¥Ke
KypHaAe IIpeapeicoOBhIX MEIUIIMHCKUX OCMOTPOB.

CrpeccoBble cUTyallnH, BO3HUKAIOIIFE Ha J0porax, Hapsaay C yCTaAOCTBIO
IPEeOOIPENEATIOT OCOOBIH pPEeXUM TpyAa M OTAbIXa BOAUTEAEH MAapIIPyTHBIX
TPAHCIIOPTHBIX CpeAcTB. [JJaHHOe TpeboBaHMEe HAIIpaBAEHO Ha obecrieyeHue 0e3-
OIIACHOCTH ITaCCaKHPOB, a TaKKe OXpaHy Tpyda caMHX BoauTeAed. 3akoHoda-
TEABCTBOM IIPEAYCMOTPEHBI CIEIIMaAbHble HOPMBI IIPOLOAKUTEABHOCTH pabode-
ro BPEMEHH IIPHU IIePeBO3KaX I1acCa’kHUpPOB.
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[Toaoxkenwns [Tpukaza MunncrepcrBa Tpancnopra PP ot 16 okrabps 2020 r.
No 424 [14] yTBepKOal0T OCOOEHHOCTU pekuMa pabodero BpeMEHU U BPEMEHU
oTObIXa, YCAOBUH Tpyna BonuTesel aBroMobuaeli. CBeneHua o6 yuyere paboyero
BPEMEHH cojiepKaTcs B rpadukax paboTsl BoguTee, IyTeBOH NOKyMeHTAaIIUH,
Tabeae ydyeTa pabodero BpeMeHHU, OTpakaloTCs B AEKOAUPOBAHHBIX ITOKA3aHUIX
KOHTPOABHBIX YCTPOUCTB (TaxorpadoB), B TOM YHCAE Ha OYMa>KHBIX HOCUTEASIX.

CymectBeHHyI0 poab aas paccaenoBaHuda [TII ¢ ygactuem MTC umeror
TaKhe MOOKYMEHTBI KaK [JOAKHOCTHOM pPErAaMeHT (OOAXKHOCTHad HWHCTPYKIIHSI)
U TPYZOBOU MOTOBOP, 3aKAIOYEHHBIN MeXIy CyOBEKTOM TPAHCIOPTHOH NedTeAb-
HOCTHU U AWIIOM, YIIPABASIOIIUM MapUIPyTHBIM TPAHCIIOPTHBIM CPEACTBOM.

JloAKHOCTHAsI MHCTPYKIIUA OIIpeAeAdeT IIpaBa M 00S3aHHOCTH, a TaKKe
OTBETCTBEHHOCTD AHIL, yrpaBasionwmx MTC. TpynoBol qoroBop HEOOXOAUM [AS
paspelleHys cropa B BOIIPOCE BO3MEILEHHd MaTepHaAbHOro yinepba mocrpa-
naBmemy (uMm). Tag, coraacHo ctr. 1068 'K PP, ecan BomguTEAR COCTOUT C BAa-
JOEABIIEM HCTOYHHKA IIOBBIIIIEHHON OIIACHOCTH B TPYAOBBIX OTHOIIEHUSX, TO OH
ocBoOOXKaeTcs oT oTBeTcTBeHHOCTH [2]. [lo yKazaHHOHN IpUYHHE B PSLie cAyda-
€B HeIOOpPOCOBECTHBIE IIPEAIIPUHUMATEAN 3aKAIOYAIOT C BOIUTEASIMU COTAAIlle-
HUS I'PasKIaHCKO-IIPaBOBOT'O XapaKTepa, Ha OKa3aHHE YCAYT, HE CBSI3aHHBIX IIe-
PEBO3KOM IMaccakupoB, AU00 He 0(pOPMALIOT UX BoobOIe [18, c. 78].

F'oBopga o Kaaccu(pUKAIIUU TPAHCIIOPTHBIX NOKyMeHTOB, A.®P. BoAbiHCKUH
u B.A. IlpopBruY NOAYEPKHYAH, YTO «CAELOBATEAI0 BaXXHO I[IOHUMAaTbhb, KaKHe
MMEHHO NOKYMEHTBI HEOOXOAUMBI B IIEASIX HalAeKalllero (popMHUpPOBaHUS yIro-
AOBHOTO feAa. [Iasg 3Toro TpebyeTcss He TOABKO YTOAOBHO-IIpaBOBasd U KpPHMHHA-
AVICTHYECKas XapaKTEPUCTHKH, HO U pa3sHOOOpas3Hble KAACCU(PUKATOPHI, II03BO-
ASTIOIITHE BBIIBUTH B JOKYMEHTAaX HEOOXOAUMBbIE CBENEHUS O IOPHUANYECKUX (PaK-
Tax» [17, c. 33].

Pesromupysd BbIlIIeCKa3aHHOE, OTMETHUM, 4YTO OIlEHKa TPaHCIOPTHBIX HO-
KyMEHTOB C TOYKHU 3pPEHUs], IPEeACTaBAEHHONH HaMU KAAaCCU(PUKAIINM, [T03BOASIET
CA€OBATEAI0 BBIIBUTH HaIlpaBAE€HHUS IIOMCKa coiepzKallleidcsa B HUX HHGoOpMa-
IIUH, Pa3TrPaHUYUTh COOTBETCTBYIOIINE UX BHABI U OIIPEAEANUTE IIPOIIeCCYaAbHBIN
OPSIA0K HCCAEA0OBAHUS B XO€ paccaenoBaHUd yroaoBHBIX aeA o ATII ¢ yuacTu-
€M aBTOOyCOB M MapIIPYTHBIX TAKCH.

CAOKHOCTB yCTAHOBAEHHUS OOCTOSITEABLCTB, ITOATBEPKAAIONINX HAPYIIIEHUST
IIpaBHA JOPOXKHOTO ABUIKEHUS U 3KCIIAyaTallMU MapUIpyTHBIX TPaHCIOPTHBIX
CPELCTB, OTBETCTBEHHOCTD 3a KOTOpPhIE IIpeaycMoTpeHa crtaTtbel 264 YK PO [1],
o0ycaoBA€Ha HEOOXOOHMMOCTBIO H3y4eHHs OoABIIOro oO0beMa HWHEQOPMAIIHH,
IIPEICTABA€HHONH B BHIE PA3AMYHOTO pPoJa MAOKYMEHTOB, PETAaMEHTHPYIOIINX
[EeSITEABHOCTD, CBSI3aHHYIO C IIEPEBO3KOH IIacCakHUpPOB.

B aTolf cBA3M cylllecTBEHHOE 3HAdYeHHe HIpuodOperaeTr BumoBas audde-
peHIuaIyg JOKYMEHTOB, IPaKTUYECKOE 3HAa4YeHHe KOTOPOH COCTOUT B BhIAEAE-
HUU IIepedyHsl TPAHCIOPTHBIX JOKYMEHTOB IIOMAEKAIINX HCTPEeOOBAHUIO U BCe-
CTOPOHHEMY M3YYEHUIO B IIPOIlECCE COOMpaHUs NOKaA3aTEABCTB U OIIPENEACHUS
KOHKPETHOM HOPMBI, HapylleHHe KOTOPOM IIPUBEAO K HACTYIIAEHUIO BPEIHBIX
IIOCAEICTBUH.

BubAuorpadHuIeCKHH CIIHCOK
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Annotation. The scientific article considers the evidentiary value of transport
documents required during the operation of fixed-route vehicles (buses and fixed-route
taxis, which are the most emergency-dangerous type of public transport). Their fea-
tures are highlighted in relation to the process of investigating traffic crimes involving
this type of transport. The authors list the main provisions of the legislation that
should guide legal entities and individual entrepreneurs engaged in activities related
to the provision of passenger transportation services. The author's classification of
transport documents is presented, the features of the evidentiary value of the infor-
mation contained in them are revealed.
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cles (hereinafter referred to as MTS), investigators perform various types of inves-
tigative actions, during which documents are examined (establishing compliance
with their form and content, authenticity of basic details and forms, as well as the
reliability of the information entered) It acts as one of the main ways to obtain
criminally significant information about the organization of passenger transporta-
tion [20].

Transport documents define the rights and obligations of officials in-
volved in the operation of fixed-route taxis and buses, confirm the facts of vio-
lations that led to the onset of the consequences provided for in Article 264 of
the Criminal Code of the Russian Federation, and also certify other legally sig-
nificant facts [1]. Despite this circumstance, earlier the question of the classifi-
cation of transport documents and the meaning of the information obtained as
a result of their research on criminal cases of accidents involving MTS was not
considered by criminologists.

The analysis of law enforcement practice allowed us to conclude that the
main difference between transport documents lies in the variety of regulatory
legal acts containing special requirements imposed on carriers. They are en-
shrined in federal laws, Resolutions of the Government of the Russian Federa-
tion, departmental orders and orders of the Ministry of Transport of the Rus-
sian Federation, the Ministry of Internal Affairs, the Ministry of Health of the
Russian Federation. Based on this, the effectiveness and quality of the organi-
zation of the investigation of criminal cases of accidents involving MTS will de-
pend on the investigator's knowledge of specific legal norms, as well as the spe-
cifics of documenting passenger transportation.

A similar opinion is held by B.M. Vashchenko, arguing that in the study
of crimes in the field of violations of the safety of intercity passenger transpor-
tation, it is necessary to use a set of knowledge of a set of regulations defining
the rules of passenger transportation and the specifics of bus operation, as well
as the norms of the current criminal procedure and criminal legislation. The
author notes that such knowledge is the key to the successful activity of the
investigator, at the same time it contributes to the prevention of these crimes
[16, p. 34]. Based on the above, the optimization of the investigation process of
the criminal cases under consideration is to streamline the regulatory frame-
work, to select groups from the entire variety of transport documents that allow
you to get the information you are interested in and focus on its research.

According to the studied forensic investigative practice in the investiga-
tion of an accident involving MTS, transport documents are represented by the
following main types.

1. Depending on the regulated sphere of social and legal relations:

— relate to general security issues (registration documents; CTP; docu-
ment confirming ownership);

— they affect special safety issues (coordination with the traffic police for
the transportation of an organized group of children; a test sheet, an order for
the use of a route vehicle).

2. Depending on the place of origin of transport documents:

— are formed by the subject of transport activity (timesheet, the order on
appointment of the responsible person, the log of exit of motor transport);

83



2(126)-2022
Opuouueckas MBICIb

— created by another (non-) state structure (route passport, entry sheet of
the Unified State Register of Individual Entrepreneurs; diagnostic card; certifi-
cate of the main type of economic activity).

3. Depending on the name of the form of transport documents:

— logs (registration of the technical condition of the bus, issuance of way-
bills, exit and return of vehicles, pre-trip medical examinations, etc.);

— forms (waybill, driver's license, license, etc.);

— certificates (from the GLONASS navigation monitoring system, about
weather conditions at the time of the accident, etc.)

— documents that do not have a regulated form of a form (route diagram,
chartering agreement, driver internship sheet, etc.).

4. Depending on the method and material of document production:

— made on ordinary A4 paper (conclusion of the official investigation,
passenger list, official regulations of the driver);

— made on special paper (printout of tachograph readings on thermal pa-
per, bus ticket on rolled paper);

— made on forms of the established form that have protection against for-
gery (license, driver's license, certificate of the route of regular transportation);

— electronic documents (currently, with the help of digital technologies,
pilot projects are being implemented for the formation of electronic transporta-
tion documents: waybills, waybills, work orders, etc., which will probably com-
pletely replace paper ones in the near future).

Let's take a closer look at the types of transport documents containing
information characterizing the carrier, driver, vehicle in terms of compliance
with road safety requirements.

1) Documents related to the subject of transport activity.

In accordance with Federal Law No. 99-FZ dated 04.05.2011 "On Licens-
ing of Certain Types of Activities" [3] services for the transportation of passen-
gers and other persons by buses are subject to mandatory licensing, except for
the cases specified in paragraph 24 of Article 12 of this law. The procedure for
licensing the activity in question is defined by the Decree of the Government of
the Russian Federation dated October 7, 2020 No. 1616 "On licensing activities
for the transportation of passengers and other persons by buses" [9].

A license is understood as a special permit for the right to carry out pas-
senger transportation activities by a legal entity or individual entrepreneur, the
presence of which is mandatory for regular and custom-made transportation
performed by mutual agreement of the parties (passenger transportation
agreement, chartering/work order agreement). These types of transportation
are fixed in Federal Law No. 259-FZ dated 08.11.2007 "The Charter of Motor
Transport and urban ground electric transport” [4], which defines their general
conditions in international, intercity, suburban, urban communication.

As follows from the provisions of the above-mentioned regulatory legal
acts, the contract of carriage of passengers provides for the obligation of the
carrier to deliver the passenger to the destination for a fixed fee. The parties to
this agreement are the carrier and the passenger, its conclusion is certified by
a ticket. Legal relations arising in the process of transporting passengers on
a regular basis are regulated by the provisions of the Federal Law of July 13,

84



O0.B. IpoHOBa, B.U. Tapacosa
BuOpl TPaHCIOPTHBIX OOKYMEHTOB. ..

2015. No. 220-FZ "On the Organization of Regular Transportation of Passen-
gers and Luggage by Road and Urban Ground Electric Transport in the Rus-
sian Federation and on Amendments to Certain Legislative Acts of the Russian
Federation" [S]. The performance of regular passenger transportation is confirmed
by the route passport, its map, as well as the certificate of transportation [8]. It
should be understood that the route of movement is a route determined by the
customer and properly equipped for the vehicle from point A to point B, agreed
with local governments or state authorities according to their powers.

Registered passenger transportation is carried out on the basis of a char-
tering agreement. Its conditions are determined by Article 27 of Federal Law
No. 259-FZ dated 08.11.2007 "Charter of Motor transport and urban ground
electric transport" [4|. The chartering contract differs from the passenger
transportation contract in that the agreement is concluded between the person
providing and receiving the bus for use. The parties to the contract are the
charterer and the charterer. This document can be drawn up in electronic form
or on paper, in the form of a work order for the provision of a bus for a limited
and unlimited number of persons. The contract is with the driver and is sub-
mitted for verification at the request of regulatory authorities.

Examining the types of mandatory transport documents and their signifi-
cance, it is impossible to ignore illegal passenger transportation carried out in vio-
lation of the norms of current legislation. This activity is characterized by the ab-
sence of transport documents, as well as their complete or partial forgery.

Let's illustrate what has been said with an example from forensic investi-
gative practice. Driving a bus (owned by Petrov), the driver Ivanov carried out
intercity transportation of 13 passengers with violations of the norms of the
current legislation. Namely, without registration of a waybill and a charter
agreement, with seats not equipped with seat belts. In addition, before depar-
ture, the driver did not pass a pre-trip medical and technical inspection, the
serviceable technical condition of the bus was not checked. On the way to the
destination, Ivanov found smoke on the right rear wheel, as a result of which
he was forced to stop. Despite the detected malfunctions of the working brake
mechanism of the rear left wheelset, the driver continued driving.

On the access technological road, moving at a speed that does not allow
controlling the process of controlling the bus, he drove to the territory of the
production site, where he hit a fence made of concrete blocks and fell into
a quarry 9.9 meters high. As a result of this accident, passenger K. was seri-
ously injured, bus passenger E. died on the spot" [19].

During the investigation of the criminal case, it was established that the
waybill found in the bus after committing a traffic crime turned out to be fake.
This fact was confirmed by the testimony of witnesses (mechanic, medic, vehi-
cle owner) and logs of registration of waybills, inspection of drivers in IP "...", in
which there were no marks on the issuance of a waybill, as well as a record
that P. passed a pre-trip medical examination. In the case under consideration,
transport documents were a source of criminally significant information about
the illegal nature of passenger transportation and violations of safety require-
ments during bus operation.

2) Documents related to the route vehicle.
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The main feature of the operation of the vehicles in question is the fre-
quency of inspections of their technical condition. Subjects of economic activity
related to the transportation of passengers are required to organize a pre—trip
technical inspection of operated route vehicles daily before entering the line,
general technical condition — 1 time a year if the transport was released less
than 5 years ago, once every six months if the transport is older than 5 years.

The rules for organizing and conducting technical inspection of buses, as
well as state control in this area, were approved by Decree of the Government
of the Russian Federation No. 741 of May 23, 2020, which entered into force in
2021 [10]. It should be noted that in order to strengthen control over the tech-
nical condition of buses, as well as in order to prevent accidents in accordance
with the new rules, the MTS inspection is carried out in the presence of an au-
thorized traffic police officer. A bus (minibus) released from the factory before
its official commissioning must also be subjected to technical expertise to as-
sess its operability and safety.

Information about the technical condition of vehicles, availability, compli-
ance with the terms of operation and serviceability of the necessary fire extin-
guishing equipment, as well as medical equipment to assist injured passengers
are subject to mandatory reflection in the diagnostic card. Data on the conduct
of a pre-trip technical inspection is contained in the waybill, which is a driver's
work record document, which also records the fact that the driver has passed
a pre-trip medical examination, information about the mileage of the route vehi-
cle. The details and the procedure for filling it out are established by the Order of
the Ministry of Transport of the Russian Federation No. 368 dated 11.09.2020
[11]. Taking into account the changes in legislation, from January 1, 2021, way-
bills are required for all types of transportation (regular, on request) and
transport communications (urban, suburban, intercity, international).

A significant feature of documenting passenger transportation is the need
to insure the life, health and property of passengers. The document certifying
the existence of civil liability of the carrier when using a route vehicle is the
passenger insurance contract. The conditions of its conclusion, the legal, eco-
nomic and organizational bases, as well as the procedure for compensation for
damage are regulated by the Federal Law of 14.06.2012. No. 67-FZ "On Com-
pulsory Insurance of Civil Liability of the Carrier for Causing harm to the life,
health, Property of Passengers and on the Procedure for Compensation of such
damage caused during the Transportation of Passengers by metro" [6]. Accord-
ing to the legislation, the civil liability of the subject of transport activity occurs
regardless of the fault of the driver driving the vehicle, or other circumstances.

3) Documents related to the person driving the route vehicle.

The Rules of the road of the Russian Federation determine that persons
with a driver's license of category "D" who have reached the age of 21 are al-
lowed to transport passengers in the number of more than 8 people. Profes-
sional and qualification requirements for bus drivers are established by the
Order of the Ministry of Transport of Russia dated 31.07.2020 No. 282 [13]. At
the same time, training and selection of candidates for driver positions is car-
ried out on the basis of the order of the Ministry of Transport of the Russian
Federation No. 264 dated July 29, 2020 [12].
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The employee's compliance with the requirements is confirmed by a driv-
er's license, a diploma of education and qualifications, a work record, intern-
ship documents (test sheets). These documents are stored by the employer in
the driver's personal file. Legal entities and individual entrepreneurs should
ensure that qualified specialists with the necessary professional skills are al-
lowed to operate the bus.

Carriers provide control over the health of drivers by conducting pre-trip
medical examinations. Persons who are in a painful, overworked condition, as
well as with signs of alcohol or drug intoxication are not allowed to drive route
vehicles. The procedure and conditions for conducting a medical examination
were approved by Federal Law No. 323-FZ of November 21, 2011 "On the Ba-
sics of protecting the health of citizens in the Russian Federation" [7], by Order
of the Ministry of Health of the Russian Federation No. 835n of December 15,
2014 [15].

A note about its passage is put in the travel sheet, as well as the journal
of pre-trip medical examinations.

Stressful situations that arise on the roads, along with fatigue, predeter-
mine a special mode of work and rest for drivers of fixed-route vehicles. This
requirement is aimed at ensuring the safety of passengers, as well as the labor
protection of the drivers themselves. The legislation provides for special norms
of working hours during passenger transportation. The provisions of the Order
of the Ministry of Transport of the Russian Federation No. 424 dated October
16, 2020 [14] approve the specifics of the working time and rest time, working
conditions of car drivers. Information about the accounting of working hours is
contained in the work schedules of drivers, travel documentation, time sheets,
reflected in the decoded readings of control devices (tachographs), including on
paper.

Documents such as the official regulations (job description) and the em-
ployment contract concluded between the subject of transport activity and the
person driving the route vehicle play an essential role in the investigation of an
accident involving MTS.

The job description defines the rights and obligations, as well as the re-
sponsibility of the persons managing MTS. An employment contract is neces-
sary to resolve a dispute regarding compensation for material damage to the
victim(s). Thus, according to Article 1068 of the Civil Code of the Russian Fed-
eration, if a driver is in an employment relationship with the owner of a source
of increased danger, then he is released from liability [2]. For this reason, in
some cases, unscrupulous entrepreneurs conclude civil law agreements with
drivers for the provision of services not related to the transportation of passen-
gers, or do not issue them at all [18, p. 78].

Speaking about the classification of transport documents, A.F. Volynsky
and V.A. Prorvich stressed that "it is important for the investigator to under-
stand which documents are necessary for the proper formation of a criminal
case. This requires not only criminal-legal and criminalistic characteristics, but
also a variety of classifiers that allow identifying the necessary information
about legal facts in documents" [17, p. 33].
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Summarizing the above, we note that the assessment of transport docu-
ments from the point of view of the classification presented by us allows the in-
vestigator to identify the directions of searching for the information contained
in them, to distinguish their respective types and to determine the procedural
order of research during the investigation of criminal cases of accidents involv-
ing buses and minibuses.

The complexity of establishing circumstances confirming violations of
traffic rules and the operation of fixed-route vehicles, responsibility for which is
provided for in Article 264 of the Criminal Code of the Russian Federation [1],
is due to the need to study a large amount of information presented in the form
of various kinds of documents regulating activities related to the transportation
of passengers. In this regard, the specific differentiation of documents becomes
essential, the practical significance of which consists in highlighting the list of
transport documents subject to reclamation and comprehensive study in the
process of collecting evidence and determining the specific norm, the violation
of which led to the occurrence of harmful consequences.
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IIpoGAEMBI COOTHOIUEHHA AE€BHAHTOAOTHH
H npodeCCHOHAABHOI'O MapruHaAH3Ma
B COBPEMEHHOM yIPaBA€HHH II€EPCOHAAOM
NIPaBOOXPAaHHTEABHBIX OPraHOB

A.B. AorHHOB"

Annorauusa. B cratbe nipencTaBAeH aHAANU3 TaKOTO COBPEMEHHOTO pa3aeAa IICHU-
XOAOTHMH KaK POCCHUMCKON A€BHUAHTOAOTUH, OMHOM U3 COIIMAABHO 3HAYUMOU MEXKIUCIIH-
MAWHAPHOM 00AaCTU 3HAHUH, €€ COOTHOIIIEHUS C TPOgECCUOHAABHBIM MapTrHHAAU3MOM.
Ero aBTOp ompeaesdeT KaK AWYHOCTHYIO IIO3HIIHIO HEIIPUYACTHOCTH M MEHTAABHYIO
HENPUHAAEKHOCTh IIPH BHeENIHeN, (POpPMaAbHOW NOPUHAIAEKHOCTH K IIPOCECCHH.
[TpoprrakTHKa aggUTUBHOTO MOBEAECHUS B TOCyAapCTBEHHONM BAACTH, BOEHHOU CAYK-
Oe, TpaBOOXPAHUTEABHON MEATEABHOCTH, MEIarorudeckoil cdepe, OTAEABHBIX OTPACASIX
IIPOM3BOACTBA U 00pa30BaHUS IMIPEACTABAIETCS KpalHe aKTyaAbHOH M 3HA4YUMOM [ad
COTPYAHUKOB OPTaHOB BHYTPEHHUX [IEA.

KaAroyeBBI€ CAOBa: yIIpaBACHHE [IE€PCOHAAOM, AEBUAHTOAOTHS, IIPOQeECcCHOo-
HaABHBIH MapruHAAW3M, COTPYAHHKH OPraHOB BHYTPEHHHUX €A, HPAaBCTBEHHOCTBH, 00-
pa3oBaHuUe.

€rofHsI, B COBPEMEHHOM YIIPaBA€HHHU II€PCOHAAOM KaK HHKOIZA,

0COOEHHO aKTyaAbHOHM CTaAU ITPOOAEMBI Pa3BUTUS TAKOTO paszeAa

IICUXOAOTHH, KaK AeBUaHToaoTHd. [IpoBeeHHOE HaAMH HCCAEIOBa-

HHE [I03BOAMAO BBIIBUTH HAAHYHE ITPOOAEMBI COOTHOIIIEHUS JeBHA-

HTOAOTUU U IIPO(PECCHOHAABHOIO MapTrHHaAu3Ma B COBPEMEHHOM
yIpaBA€HUU IIEPCOHAAOM, KaK B IIEAOM, TaK U B OTJAEABHBIX cepax AesaTeAbHO-
CTH, HAaIIpUMEpP B AEATEABHOCTH ITPaBOOXPaHUTEABHBIX OPIaHOB.

B meaom pgam mmpobaeM mpodecCHoHAABHON UAEHTUYHOCTH U MapTUHAAb-
HOCTU pPacCMOTPeAU B CBOUX paboTax Kak 3apyoOexknbie E. Ericson, M. Pavalko
C. Mettlin, P. 3. ITapk, u 9. B. CToyHKBUCT U Ap., TAK U OT€UYECTBEHHbIE HCCAE-
noBateau E. II. EpmoaaeBa, U. A. Kumnedq, U. I1. Tlonnoa, U. B. Tykaii u npyrue.

Hagaao m3ydeHuio peHOMeHa MapruHasnu3Ma CBOMMH paboTaMu O3HaMe-
HOBaAUW aMepHKaHCcKHe cormoaoru P. O. [Tapk u 3. B. CroyukBucr. Tak, B 20—
30-e rr. XX B. OHHU IIOABEPTraAd aHAAU3y MapruHaAbBHOCTD, IIPEXK/e BCETro, C II0-
3UIINH 3THOKYABTYPHOM aCCUMUALIINU. Y4eHble YKa3blBaAl yTPATy AIObMU CBO-
el UIeHTUYHOCTH, BO3HUKAIOIIEH B pe3yAbTaTe OTUYXKIAEHHS YeAOBEKa OT CaMo-

.

AoruHoB AAercaHApP BAaZmMHPOBHY, 3aMECTUTEAb HAYAALHUKA OTHAEAA MOPAABHO-
TICUXOAOTHYECKOro obecriedyeHHs yIpaBAE€HHUS 10 paboTe ¢ AMYHBIM COCTaBOM [AaBHOTO yIIpaB-
aenng MB/I Poccuu o CapaToBckoi o6aactu. E-mail: lav2302@mail.ru
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ro cebsa AnbO BCAEICTBHE MIpollecca AECTPYKTYPU3ANHU COIMMAABHOM KHU3HHU 00-
IIIecTBa B KadeCTBe IPUYUHBI, KOTOPad CIIOCOOCTBYIOT (DOPMUPOBAHUIO MapTrH-
HaAbHOM AMYHOCTHU. [asee, m3ydeHHe (peHOMEHa MapruHaAnu3Ma MIPOMOAIKUAU
yKa3aHHbIe U UHbIE yUeHble, [Ipe/iaaras CBOM HOBbIe HAYYHbIE UIEH U B3TASIbI.

JleBUaHTOAOTHS HU3y4YaeT OTKAOHEHUd, ITOBeNeHYeCKHe MPoOAeMBbI U p.
OpHako, TaKOM OOIIMM C Hallled IMO3WUIINH MOAXOM K IIpo0AeMe JAeBHaHTOAOTHUH,
OTHIOZIb HE COBCEM IIPOSICHSIET €€ IIOAHOE IIOHHUMaHHE U 3aCTaBAFeT BKAIOYATHCS
B COOTHOIIIEHHNS C UHBIMU OTPacAdIMH HayK U mpaBa. OHa BKAIOYaeT B cebs U He-
OMHOPOMHBIN CIIEKTP AAHHBIX O AMYHOCTH, 3a4acTyl0 IIPOTHBOpPEYAIUX APYT APY-
ry. Hecmpocra 1mepcoHOAOTH, KaK W COIIMOAOTH, M3HAYAABHO IIPETEHIO0BAAM Ha
MOHOIIOAUCTHYECKHUH 3axXBaT obaacTed pelleHHsd IpobaeM NeBHAHTOAOTHH.

Cpenu mmpo4yux, B A€BUAHTOAOTUU, B CBOIO Oodepenb MOXKHO BBIIEAUTH Ta-
KyI0 HEOpAWHapHyI0 IIpobaeMy, KakK AeBHAIlUM B IIpodeccruu. BHoca sicHOCTH
B 0003HA4YEHHYIO TEPMHUHOAOTHIO, AanuM el nmoHsatud. CAOBO «AeBHAllVs» B IIe-
peBozie C AaTHHCKOro obo3Hagaet «deviatio», TO eCTb — OTKAOHEeHUE. A «mmpodpec-
CHOHAABHBIE [EeBHAIIUM» MOKHO OIIPENEAUTH B Ka4deCTBE OIPENEA€HHBIX IeH-
CTBUU 4deaOBeKa, COOPMHPOBAHHBIX B PE3yAbTATE €ro IPO(PeCCHOHAABHOHN nesd-
TEABHOCTHU.

BMmecte ¢ TeMm, «IpopeCCHOHAABHBIA MapTHHAAU3M» MOXKHO OIIPENEANUTH
KaK ANYHOCTHYIO ITO3UIIHIO HEIIPHUYACTHOCTH U MEHTAABHYIO HEIIPHUHAIAEKHOCTD
Ipu BHelIHeH, (popMarbHOM IPHUHAOAEIKHOCTH K IPOPECCHH.

[laBasi OCHOBHBIE€ ITOHSITUSI, Kacalolllecs 3agBA€HHON HaMU TeMBbI ITyOAU-
Kalli¥, Mbl CUHUTAeM HEOOXOOUMBIM OTPAa3UTb U C(ephl KHU3HU, BKAIOYAIOIIHE
B cebg 0003HAYEHHYIO B TEME NJOBOABHO-TAKH CAOXKHYIO IIpobAeMy.

Hanpumep, coBpeMeHHBIH YeAOBEK B 00IIecTBe raobaabHOM MHPOPMATH-
3anuy U Oe3rpaHUYHBIX TEXHOAOTHH OKpPYXKEH TakKUMH (00pa3HO BBIPAKAasICh)
TICUXOAOTHYECKHMU «00AE€3HSIMM», KaK CTpax, HEYBEPEHHOCTb, HEOIIPENEeA€HHOCTb,
arpeccusi, TPeBOXKHOCTb, UyYBCTBO COIIMAABHON HeyZoBAeTBOpeHHOCTH. Bce 31O
BBI3LIBAET HEYIOBAETBOPEHHOCTE COOCTBEHHOMU KH3HBIO, IIpodeccuei, AMYHBI-
MU OTHOIIEHUSMH U, KaK CA€/ICTBHE, IOPOKAAET MapriuHasbHOCTE [10].

Hopma u geBuanusa Toxke MMeeT CBOe CIIeIIU(PUYECKOe COOTHOIIIEHHE II0-
HaTudl. [loHITHE HOPMBI IBASIETCS HMCXOIHBIM [IAS HU3Y4YE€HHUS AIOOBIX JeBUAIUU
IIOCKOABKY CaM IIPOIIECC AeBUAIIMH B TEOPETUYECKOM U IIPUKAATHOM acIleKTax
paccMaTpuBaeTcss KakK OTKAOHEHHE OT OOIIENPUHSTON HOPMBI ITOBeeHUs B 00-
IIIECTBE (FrOCyJapCTBE) U KaK HapyllIeHHE COBPEMEHHBIX HOPMATHBHO-IIPABOBBIX
aKToOB, BKaodasg HOpMbI YK P® [1; 5, c. 121-124].

[TosTroMy mnpodpHAaKTHKA AAAUTHUBHOIO IIOBENEHHS B TOCyJapCTBEHHON
BAACTH, BOEHHOH CAyzK0e, IIpaBOOXPaHUTEABRHON AedATeABHOCTH, IIefaroruyecKoi
cdepe, OTAEABHBIX OTPACASIX IIPOMU3BOACTBA M 00pa30BaHUsA SIBASETCS KpaibiHe
akTyaabHOU [4, 6, 7, 8,9, 11].

Ecan MapruHaabHBIF YEAOBEK — CBOMCTBO WHAUBUAYAABHOCTH, TO IIPO-
deccroHaABHBIH MapTHHAAU3M — 3TO MAaCCOBBIM IIPOAYKT obirecTBa. CamMo mo-
SIBAEHHE €ro O0yCAOBAEHO IPEUMYIIIECTBEHHO BHEITHUMHU COIIMAABHBIMU U 3KO-
HOMUYECKUMH IIPUYMHAMHU, a He BHYTPEHHUMHU KOAEDAHUSIMH AMYHOCTH, AHUDOO
€ee 0COObIM (MapruHaAbBHBIM) cTaTycoM [3].

BcaencTBrue KapAUHAABHBIX [I€pEeMEH B COBPEMEHHOM OOIIecTBe, AeBHAa-
HTHOCTb CTAHOBUTCS OJHUM H3 CIOCOOOB amaliTallii AUYHOCTH U COIIMAABHBIX
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TPYII K CTPECCOTeHHOMY XapaKTepy >KHU3HH, 4TO TpebyeT CO CTOPOHBI Trocyaap-
cTBa U 0O0IleCTBA MPUMEHEHHUS COOTBETCTBYIOIIHUX METOI0B MHPEBEHIIMH U HH-
TepBeHUIUU. [Ipy TpaAUIIMOHHBIX IIOAXO0AaX B paMKaX AEBHUAHTOAOTUU U IICHUXO-
AOTUH [OEBHUAHTHOTO TIIOBEAEHUS IIOABEPTAIOTCA aHaAU3y TaKHe CIIOCOOBI
IpeaoTBpPAallleHUs AeBUAIIUM, OMTACHBIX JIASI AUYHOCTHU CIIEIIMAANCTa U ODOIIEeCTBa,
KaK [POCBEIEHHE, OCYyKIAEHHE, MOPAABHO-9KOHOMHWYECKHUE CAHKIIUHM, A€UEHUE,
YTOAOBHOE HaKa3aHUE U U30ASIIUS U IP.

[IpodeccroHaabHBIA MaprUHAAN3M — 3TO HE «Pa3BUTHE» KOHIIEIIIUU Map-
TUHAABHOTO Y€AOBEKA M HE YMO3pUTEAbHAs KOHCTPYKIHUL, UAyIIad OT HEro; 3TO
oIIpeieA€HrEe HOBOTO PEAABHOIO IICHXOCOMATHYECKOTO SIBAEHUS M HOBOM obaa-
CTH UCCAENOBaHUL.

H3yuyeHne MHEHUSI TOCyJapCTBEHHBIX CAyXKAIIMX, B TOM YHCAE€ KaIpPOBOTO
IIepCOHaAa OpPraHOB BHYTPEeHHUX nAeA (masee — OB/I), mo3BoAMAO HaM BBIIBUTH
elle pdam npodbaemM, Kpome 0003HAYEHHBIX BBIIIIE TEOPETUIECKHUX.

Tak, HarmpuMep, COITMOAOTHYECKHUH OITPOC Y MHTEPBBIOMPOBaHNE PabOTHU-
KOB U cOTpyaHUKOB OB/l m03BOAUA BBISBUTH UX COMHEHHE O POAU JAE€BUAHTOAOTUU
B COBPEMEHHOM MHpPE U €€ IPaAKTHIECKOM ITPUMEHEHUN B paboTe C IepCOHAAOM.

Hrak, paccCMOTPUM OaHHBIY BOIPOC IOIOAPOOHEE: KAK08A pPOSb 0e8UAH-
moJslo2uUU 8 COBPEMEHHOM Mupe U ee npaKkmuueckoe npumeHeHue 8 pabome
C nepcoHaiom?

[IpoBeneHHOE HCCA€MOBaHNE BeCbMa OTYETAMBO IIPOAEMOHCTPUPOBAAO, YTO
OTCYTCTBHE B COBPEMEHHOM OOIIIECTBE OOIIMX MAYXOBHBIX OPUEHTHPOB MOPAABHO-
3CTETUYECKON CHUCTEeMBl II€HHOCTEM, HAear0oB, UyBCTB [aTPHUOTU3MA, IIPUBOIUT
(ocobeHHO MOAOMOE TTOKOAEHHE) K YOEXKIEHHUIO: «KazKIOMY CBOE», «KaK XO0dy, TakK
U JKUBY», «CaM XO3sIMH CBOel CyapObD». [IoaTOMYy ydacTHUKaMH HEOOXOAUMBIX ITPO-
IIECCOB 030POBAEHHS OOIIECTBA AOAXKHBI CTATh, HA HAIIl B3TAS, IIPEACTABUTEAU
CaMbIX T'PYIII OOIIIECTBEHHOCTH — POOUTEAH, II€NAroTH, MICHUXUATPBI, ITOAUTHKH,
roCyJapCTBEHHbBIE fesaTeAr U Ap. M 0e3 pyKoBoOAsIIeH POAM JEBUAHTOAOTHH, KaK
OTpacAU 3HAHUH, B pearu3allud JaHHBIX I[TPOIIECCOB HUKAK He 00OUTHCH.

Ecau xe mepeKAIoYNUTh CBOE TEOPETUYECKOe BHUMAaHNE Ha NPAKTUYECKYIO
IIAOCKOCTBH PabOThI C IIEPCOHAAOM, TO 3[1eCh OYEBHUIHBI IIOCAEACTBHUS «OTIIeYaTKA
BPEMEHH» Ha HaCEA€HUHE CTpaHbl U HX MOPAABHO-IEAOBBIE KadecTBa. [loaTomy
B paboTe C mepCcoOHaAOM, B YIIPABAEHUHU IIEPCOHAAOM CETOAHS IIeAecOo00pa3HO
IPUMEHSITH HOBBbIE (DOPMBI U CIIOCOOHI.

Hampumep, McTOpHYeCKHUN aHaAnu3 HOPMATUBHO-IIPABOBBIX aKTOB IIOKAa-
3aA, 4To B cooTBeTcTBHH C [Ipmkazom MB/I Poccum ot 2 cerntabpa 2013 r. Noe 660
«O6 yrBepxkaenuu [lorokeHHsT 00 OCHOBaxX OpraHU3aIlUH IICUXOAOTHYECKOM pa-
60THI B opraHax BHyTpeHHUX nea Poccutickoit deneparum» [2] paHee Oblaa op-
raHu30BaHa paboTa C COTPYAHUKAMU, HYKIAIOIIUMHUCSI B IICHUXOAOTO-ITEIaTrOTH-
4YeCKOM BHUMAaHUHU, OIIPENEAECHBI UX KATETOPUU:

1. CoTpyogHUKH, B TOM YHCA€ KYypCaHTHI (cAyIlIarean) obpazoBaTeAbHBIX
opranmn3zanuii MB/] Poccuu, mmeromue 10 pe3yabTaTaM HIPOQPeCCHOHAABHOTO
TICUXOAOTHYECKOT'0 OTOOpa TPETHI0O KATETOPHUI0 MPOdECCHUOHAABHOM ITCHUXOAOTH-
YECKOU IIPUTOAHOCTH.

2. CoTpyoHUKHU C HHU3KUMHU aOallTalllOHHBIMH CIIOCOOHOCTSIMH K YCAOBH-
M OIIEPATHUBHO-CAYKEeOHOM (y4eOHOH) MOesTeAbHOCTH, HNpHU3HAKaMU HEPBHO-
IICUXUYECKON HEYCTOHYHUBOCTH.
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3. COTpyAHHKH, UMEIOIME HU3KHUIH COLIMOMETPHUYECKHMN CTATyC, HAXOAdIIIH-
€Cs B HEYJOBACTBOPHUTEABHOM MOPAABHO-IICUXOAOTHYECKOM COCTOSIHHH, B TOM 4HC-
Ae, OOYyCAOBAEHHOM IIPUMEHEHHEM OpYyKUs, IIOAyYeHHEM paHeHUd, TpPaBMBbI,
yBE€Ybsl, OCTPOHY KOH(MAUKTHOM CUTyaluel, THOEAbI0 POACTBEHHUKOB HMAH OAM3-
KHX AUIIL.

4. CoTpyAHHKH, CKAOHHBIE K aAJUKTHBHOMY HOBeAeHUIO S. COTPYOHUKH,
[OIIyCTUBIIIHE T'PyOble HapPYIIEHUS CAY>KeOHOM MUCIIMIIAMHBI MAM HEOOHOKpAT-
Hble HapylIeHUd CAy3KeOHOM MUCIIUIIAUHBI IIPH HAAWYHH y HUX AUCHUIIAWHAP-
HOT'0 B3bICKaHUSI, HAAOKEHHOTO B ITHCHEMEHHOM hopMe.

[ToaoKUTEABHBIE ACIIEKTHl JAHHOTO HCTOPHYECKOI'O OIbITa HEOOXOIHMO
YYUTBIBATBh U CETOMHH.

TakuMm obpasom, B cucreme MB/I Poccum Ha nmpakTHKe €CTh IIOHUMaHUeE
0 KaTeropuH COTPYAHHUKOB, TPEOYIOIIUX MOIIOAHUTEABHOTO BHUMAHUS U COOTBET-
CTBYIOLIEH pabOThI CO CTOPOHBI COTPYAHUKOB IIOAPAa3/IEACHHUN II0 paboTe C AWY-
HBIM COCTaBOM, HETIOCPEACTBEHHBIX U IIPAMBIX PYKOBOAUTEAECH.

C TeopeTHYeCKHUX XK€ IIO3ULHUH B UTOre€ MbI YETKO IIOHHMAaEeM, 4TO AEBHA-
IIUH COBPEMEHHOr0 00IIlecTBa HEM30€KHbBI, U 9T0 He OTAEAbHbIE aKThI (IBACHUSI)
UHAUBUOOB HUAW TPYIIl IpaskAaH, a 3TO OPraHMU30BaHHBINM IIPOIECC, KOTOPHIM
nopa Hay4YUThCHd YIPaBAATb, UYTOObI COXPAaHUTH CUCTEMY TI'OCYIZAapPCTBEHHOTO
YIIPaBACHHUL U COLIMAABHOI'O B3aHMOAECHCTBUL.

Coumororuyeckoe wu3ydeHHEe IIPOOAEMBI COOTHOIIEHUS [AeBUAHTOAOTHU
U IIpopeCCHOHAABHOTO MapTrHHaAU3Ma B COBPEMEHHOM YIIPaBAEHUU [I€PCOHAAOM
BBIIBHAO U TAKHE BOIIPOCHI:

Karxoe omHoweHue Kk pabome, Kk npeomemy npogeccuoHatbHOU oesimelo-
Hocmu Aub0 K HUSHU MOXKEmM MmpaHCAupo8ams npoghecCUOHANTbHBLUL MAPLUHAT
8 npouecce obyueHus opyaux? Kax nposiensemcss peHomeH npogpheccuoHaioH020
MAP2UHANTUBMA 8 COBPEMEHHOM obuiecmee U ynpasieHuU nepCcoHaATOM?

Yto 6B pazobpaThbCcsd B 3THUX BOIIPOCAX, BCIIOMHUM ITOHSTHS, HA KOTOPBIX
MbI OCTAHOBHAMCH PaHEE U KOTOPbIE€ YACTUYHO OAIOT OTBET Ha BBIIBACHHBIE I10-
POCBI: IIPO(PECCHOHAABHBIY MapruHaAU3M — 3TO He IIPOCTO OaHAABHBIN HEIpo-
deccoHaAN3M HAM HEaAeKBaTHOCTE IIPOPEeCCHOHaABHBIX 3HAHUP U YMEHUH; 3TO,
IIpEXK/Ae BCErO AMYHOCTHAY IIO3UIHS HEIIPUYACTHOCTH U MEHTaAbHas HEIPHUHA-
A€XKHOCTBH IIPU BHEIIIHEH (popMasbHOM IIPUHAIAEKHOCTH K IIpodpeccuu. ITpodpec-
cUs IAd MapruHasa — AWML CPEACTBO MOCTUIKEHUS BHEIPO(PECCHOHAABHBIX AMY-
HBIH I1eAel, TTOPOoH MAYIIHNX B IIPOTUBOBEC HOPMATUBHBIM IIEASIM ITPOECCHH.

[IppUMEHUTEABHO K COBPEMEHHOCTH, HYXKHO, [O-BHAUMOMY, IOQYE€PKHYTh,
4TO MacuITabHble ITPOoPeCCHOHAABHBIE KPHU3UCHI CETOMHS OIIAaCHBI TEM, YTO B Mac-
COBOM MOpPSZKE OHU MNPOAYLUPYIOT ITPOPEeCCHOHAABHBIX MapruHaAOB, OTBepra-
IOIIUX HMAW HEraTHBHO OLIEHHUBAIOIIUX CBOIO IPEKHIOI HUAEHTHUYHOCTB. [JaHHBIE
00CTOSATEABCTBA CHUIKAIOT YPOBEHBb 3PEAOCTH 0OIlecTBa B IIEAOM U, B YaCTHO-
CTH, €T0 CIIOCOOHOCTH ITPEOZ0A€BATh KPHU3HUCHI, 00pa3yd CBOeOOpa3HbIH «IIO0POY-
HBIA KPyD».

B coBpemenHoit Poccum dopMmupyercsa obIecTBo IIpodeCCHOHAABHBIX
MapruHaAOB, COILIMAABHOM HOPMOM B TOCyZapCTBE CTaHOBUTCS «IIPOdecCHo-
HaABHBIF MapruHaAu3M», KOTOPBIHA B MaclITabax CTPaHbI y3Ke IIPHOOPEA YePTHI
COITMAABHO OITACHOTO SIBA€HUs. Bo3pocuinii ypoBeHb HeraTUBH3Ma B OOIIECTBE
CIIOCOOCTBOBaA OTPHUIIAHUIO MHOTHUX IIEHHOCTEM, B TOM YHCA€ B IIPodeCccHo-
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HAABHBIX. POCCHIHMHY He XBaTaeT IIeHHOCTHBIX OCHOBAHHUM, YTOOBI CIIPaBUTHCI
C BHYTPHUAHUYHOCTHBIM KOH(AUKTOM B TPYAOBOU NESTEABHOCTH, U BCe OoAbIliee
KOAMYECTBO ITOTEHIIMAAbHBIX MaprUHaAAOB CTAHOBSTCH AEUCTBYIONIMMU UAU Oe3-
paboTHBIMH ITpodPeCCHOHAABHBIMH MapruHasaMu. TaksKe BbIpaskeHa TeHIEeHITHS
COKpallleHUs] MEHTAABHO-UJIEHTUYHBIX M IIOTOMCTBEHHBIX IIPOPeCCHOHAAOB
BCAELICTBUE UX IIepeTeKaHUs B Apyrue, 6oaee COOTBETCTBYIOIIME ITPENCTABACHU-
M O IOCTOHHOM o0pase KHU3HU CTPYKTYPhI U OpraHU3alliH.

CaencTBueM MapruHaAM3allUU SIBAFETCH MaprUHaAbHOCTb HHAWBHAYAAb-
HOT'0 YeAOBEKa HAU I'PYIHIIbI Alofied. MapruHaabHas TpyIia AIOfed — rpymnmna, oT-
Beprarolas OIIPEelEACHHbIE II€EHHOCTU M TPaAUIIUM TOM KyABTYpPbI, B KOTOPOH
9Ta T'pyIIla HaXOOUTCS, W yTBEPKAAIOIasd CBOIO COOCTBEHHYIO CHCTEMY HOPM
U LIEHHOCTEM.

Takum oOpa3oM, KpoMe peKOMeHOAIUiH, M3A0XKEHHBIX B PAaCCMOTPEHUH
ITPOOAEMBI COOTHOIIIEHUS AEBHAHTOAOTHH U IIPO(PEeCCHOHAABHOIO MapruHaAHu3Ma
B COBPEMEHHOM YIIPaBA€HUHU II€PCOHAAOM, CAEAAEM BBIBOJ O TOM, UTO OAS IIpe-
OMOA€HUS TIIPO(PECCHOHAABHOH MapTrHHAABHOCTH HeoOXoauMo (POpPMUPOBAHUE
COOTBETCTBYIOIIEH BBICOKOHPABCTBEHHOM HIEOAOTHH, NOHECEHHE N0 HAaCEAECHUd
OCHOBHBIX II€EHHOCTEY M HX IIpoliaraHfa, COOTBETCTBYIONIAs WHAUBHAyaAbHas
U rpynmnoBas IpodHiakTHYecKas pabdoTa, HOIIOAHHUTEABHOE 00pa3oBaHUeE, pPaH-
Hsig IIpodpecCHOHAaAbHAs OpHEHTallus, NJOCTOHHAad ollaaTa TpyZda M COLlHMaAbHbIE
rapaHTHUH OTIAEABHBIM KaTErOPHUAM CAYXKAIIHMX.
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Problems of Correlation of Deviantology
and Professional Marginalism in Modern Law
Enforcement Personnel Management
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Annotation. The article presents an analysis of such a modern section of psy-
chology as Russian deviantology, one of the socially significant interdisciplinary fields
of knowledge, its relationship with professional marginalism. The author defines it as
a personal position of non-involvement and mental non-belonging with an external,
formal affiliation to the profession. Prevention of additive behavior in government, mili-
tary service, law enforcement, the pedagogical sphere, certain branches of production
and education seems to be extremely relevant and significant for employees of internal
affairs bodies.
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employees of internal affairs bodies, morality, education.

Today, in modern personnel management, the problems of the develop-
ment of such a section of psychology as deviantology have become more urgent
than ever. Our research has revealed the existence of the problem of the corre-
lation of deviantology and professional marginalism in modern personnel man-
agement both in general and in certain areas of activity, for example, in the ac-
tivities of law enforcement agencies.

In general, a number of problems of professional identity and marginality
were considered in their works by foreign E. Ericson, M. Pavalko C. Mettlin,
R. E. Park, and E. V. Stonquist et al., as well as domestic researchers E. P. Ermo-
laeva, I. L. Kisheya, I. P. Popova, I. V. Tukai and others.

The beginning of the study of the phenomenon of marginalism was
marked by American sociologists R. E. Park and E. V. Stonquist with their
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works. So, in the 20-30s of the twentieth century they analyzed marginality,
first of all, from the standpoint of ethno-cultural assimilation. Scientists point-
ed out the loss of people's identity, which arises as a result of alienation of a
person from himself or as a result of the process of destructurization of the so-
cial life of society as a cause that contributes to the formation of a marginal
personality. Further, the study of the phenomenon of marginalism was contin-
ued by these and other scientists, offering their new scientific ideas and views.

Deviantology studies deviations, behavioral problems, etc. However, such
a general approach to the problem of deviantology from our position does not
completely clarify its full understanding and forces us to be included in the re-
lationship with other branches of sciences and law. It also includes a heteroge-
neous range of personality data, which often contradict each other. It is not for
nothing that personologists, like sociologists, initially claimed to monopolize
the areas of solving deviantology problems.

Among others, in deviantology, in turn, one can single out such an ex-
traordinary problem as deviations in the profession. Bringing clarity to the des-
ignated terminology, we will give it concepts. The word "deviation" in transla-
tion from Latin means "deviatio", that is, deviation. And "professional devia-
tions" can be defined as certain actions of a person formed as a result of his
professional activity.

At the same time, "professional marginalism" can be defined as a person-
al position of non-involvement and mental non-belonging with an external,
formal affiliation to the profession.

Giving the basic concepts concerning the topic of publication that we
have stated, we consider it necessary to reflect the spheres of life that include
the rather complex problem outlined in the topic.

For example, a modern person in a society of global information and limit-
less technologies is surrounded by such (figuratively speaking) psychological
"diseases" as fear, uncertainty, uncertainty, aggression, anxiety, and a sense of
social dissatisfaction. All this causes dissatisfaction with one's own life, profes-
sion, personal relationships and, as a result, generates marginality [10].

Norm and deviation also have their own specific correlation of concepts.
The concept of norm is the starting point for the study of any deviations, since
the process of deviation itself in theoretical and applied aspects is considered
as a deviation from the generally accepted norm of behavior in society (state)
and as a violation of modern normative legal acts, including the norms of the
Criminal Code of the Russian Federation [1; 5, pp. 121-124].

Therefore, the prevention of additive behavior in government, military
service, law enforcement, the pedagogical sphere, certain branches of produc-
tion and education is extremely relevant [4, 6, 7, 8, 9, 11].

If a marginal person is a property of individuality, then professional mar-
ginalism is a mass product of society. Its very appearance is mainly due to ex-
ternal social and economic reasons, rather than internal fluctuations of the
personality, or its special (marginal) status [3].

As a result of cardinal changes in modern society, deviance is becoming
one of the ways to adapt individuals and social groups to the stressful nature
of life, which requires the State and society to apply appropriate methods of
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prevention and intervention. With traditional approaches within the framework
of deviantology and psychology of deviant behavior, such methods of prevent-
ing deviations that are dangerous to the personality of a specialist and society
as education, condemnation, moral and economic sanctions, treatment, crimi-
nal punishment and isolation, etc. are analyzed.

Professional marginalism is not a "development" of the concept of a mar-
ginal person and not a speculative construction coming from him; it is the def-
inition of a new real psychosomatic phenomenon and a new field of research.

The study of the opinion of civil servants, including the personnel of the
internal affairs bodies (hereinafter referred to as the ATS), allowed us to identify
a number of problems other than the theoretical ones outlined above.

For example, a sociological survey and interviewing of employees and
employees of the Department of Internal Affairs revealed their doubts about the
role of deviance in the modern world and its practical application in working
with personnel.

So, let's consider this question in more detail: what is the role of devian-
tology in the modern world and its practical application in working with per-
sonnel?

The conducted research has very clearly demonstrated that the absence
in modern society of common spiritual guidelines of a moral and aesthetic sys-
tem of values, ideals, feelings of patriotism, leads (especially the younger gen-
eration) to the belief: "to each his own", "as I want so I live", "the master of his
own destiny". Therefore, in our opinion, representatives of the most groups of
the public — parents, teachers, psychiatrists, politicians, statesmen, etc. —
should become participants in the necessary processes of improving society. And
there is no way to do without the leadership role of deviantology, as a branch of
knowledge, in the implementation of these processes.

If we switch our theoretical attention to the practical plane of working
with personnel, then the consequences of the "imprint of time" on the popula-
tion of the country and their moral and business qualities are obvious here.
Therefore, it is advisable to use new forms and methods in working with per-
sonnel, in personnel management today.

For example, a historical analysis of normative legal acts showed that in
accordance with the Order of the Ministry of Internal Affairs of Russia dated
September 2, 2013 No. 660 "On approval of the Regulations on the Basics of
organizing psychological work in the internal Affairs bodies of the Russian Fed-
eration" [2], work with employees in need of psychological and pedagogical at-
tention was previously organized, defined their categories:

1. Employees, including cadets (trainees) of educational organizations of
the Ministry of Internal Affairs of Russia, who, according to the results of pro-
fessional psychological selection, have the third category of professional psy-
chological fitness.

2. Employees with low adaptive abilities to the conditions of operational
and service (training) activities, signs of neuropsychiatric instability.

3. Employees with a low sociometric status, who are in an unsatisfactory
moral and psychological state, including those caused by the use of weapons, in-
jury, injury, injury, acute conflict situation, death of relatives or close persons.
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4. Employees prone to addictive behavior.

5. Employees who have committed gross violations of official discipline or
repeated violations of official discipline if they have a disciplinary penalty im-
posed in writing.

The positive aspects of this historical experience must be taken into ac-
count today.

Thus, in the system of the Ministry of Internal Affairs of Russia, in prac-
tice, there is an understanding of the category of employees who require addi-
tional attention and appropriate work on the part of employees of personnel
departments, direct and direct managers.

From a theoretical standpoint, as a result, we clearly understand that
deviations of modern society are inevitable, and these are not individual acts
(phenomena) of individuals or groups of citizens, but an organized process that
it is time to learn how to manage in order to preserve the system of public ad-
ministration and social interaction.

The sociological study of the problem of the correlation of deviantology
and professional marginalism in modern personnel management has also re-
vealed such issues:

What attitude to work, to the subject of professional activity or to life can
a professional marginal person convey in the process of teaching others? How
is the phenomenon of professional marginalism manifested in modern society
and personnel management?

In order to understand these issues, let us recall the concepts that we
stopped at earlier and that partially answer the identified problems: profes-
sional marginalism is not just banal unprofessionalism or inadequacy of pro-
fessional knowledge and skills; it is, first of all, a personal position of non-
involvement and a minimal non—-affiliation with an external formal affiliation to
professions. A profession for a marginal person is only a means of achieving
non-professional personal goals, sometimes going in opposition to the norma-
tive goals of the profession.

With regard to modernity, it seems necessary to emphasize that large-
scale professional crises are dangerous today because they produce professional
marginals in large numbers who reject or negatively assess their former identity.
These circumstances reduce the level of maturity of society as a whole and, in
particular, its ability to overcome crises, forming a kind of "vicious circle".

In modern Russia, a society of professional marginals is being formed,;
"professional marginalism" is becoming the social norm in the state, which has
already acquired the features of a socially dangerous phenomenon on a nation-
al scale. The increased level of negativism in society has contributed to the de-
nial of many values, including professional ones. Russians lack the value bases
to cope with intrapersonal conflict in their work, and an increasing number of
potential marginals are becoming active or unemployed professional marginals.
There is also a tendency to reduce mentally identical and hereditary profes-
sionals due to their overflow into other, more appropriate representations of a
decent lifestyle of the structure and organization.

The consequence of marginalization is the marginality of an individual or
a group of people. A marginal group of people is a group that rejects certain
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values and traditions of the culture in which this group is located, and ap-
proves its own system of norms and values.

Thus, in addition to the recommendations set out in the consideration of
the problem of the correlation of deviantology and professional marginalism in
modern personnel management, we conclude that in order to overcome profes-
sional marginality, it is necessary to form an appropriate moral ideology, con-
vey to the population the basic values and their propaganda, appropriate indi-
vidual and group preventive work, additional education, early professional ori-
entation, decent wages and social guarantees for certain categories of employ-
ees.
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TeopeTHUYECKHE aCHEKThI POPMHPOBAHHS
H peaAH3allHH KaAPOBOH IIOAHMTHKH B OpraHax
BHYTpPeHHHX neA Poccuiickon Penepanuu

I'.I1I. AozoBHUIKaSA"

AHHOTanua. B crarbe 000CHOBBIBaeTCH BasKHOCTB U CYILIECTBEHHOE 3HAYEHHE pea-
AV3aIIH KaIPOBOM IIOAUTHKU B CUCTEME OPraHOB BHYTPEHHUX IeA, HEOOXOIHMMOCTD B3aH-
MOJEHUCTBHS C OpraHaMU I'oCyIapCTBEHHOM BAACTU (helepasbHOIO U PETHOHAABHOIO yPOB-
Hel, CyOBbEeKTOB M OpraHaMM MECTHOTO CaMOYIIPaBA€HUS, MHCTUTYTaMHU I'PaKIaHCKOIO
ob1riecTBa U CpeacTBaMH MacCOBOH MH(OPMAIIUM IIPH OCYIIECTBACHUN MEPOIPUSITHH 110
TIOBBIIIIEHUIO YPOBHS TOA€PAHTHOCTH, CHHKEHHIO KCEHO(OOHBIX ITPOTBACHHUH.

ABTOpP IIOCAEIOBATEABHO PACCMATPHUBAET KaK TEOPETHYECKHE, TaK U IIpaKTH4e-
CKUe BOITPOCHI, Kacarollyecsd IIOHATHUS U TUIIOB KaIpOBOU IIOAUTHKHU B cdepe rocyaap-
CTBEHHOH CAYzKOBI, COCTOsTHHE €€ HOPMAaTHUBHO-IIPABOBOI0 00€CIIeYeHUSsI.

KaroueBble CAOBA: KaJpoBasl IIOAUTHKA, OpraHbl TOCYyJapCTBEHHOH BAACTH, Op-
raHbl BHYTPEHHUX [I€A, OPTaHbl MECTHOI'O CaMOYIIPaBA€HUs, IPHUHIUIIBI KaAPOBOH IIO-
AVTHUKH, IIPABOHAPYIIIEHUS.

azpoBad IIOAUTHKA B cucreme MB/I Poccuu MMeeT NepBOCTEIIEHHOE

3Ha4YeHHe, TaK KaK [IPpU3BaHa O0eCIIeYUTh CTA0OMABHOCTH BHYTPHUIIO-

AUTHYECKON OOCTaHOBKHU TOCyJapcTBa U TOCYAapCTBEHHOM BAACTH,

3alIUTy OOIIeCTBa, AMYHOCTH OT ITPECTYIIHBIX [IOCATATEABCTB ITPOTHUB

OCHOB KOHCTHUTYLIMOHHOI'O CTPOd, COLIMAaABHOIO, HAITMOHAABHOTO U pe-

AVWTHO3HOTO PAaBHOIIPABUS M MHOTUX [APYTHX OOIIECTBEHHO-OIIACHBIX ITOCHATa-

TeAbCTB. [IpaBoOXpaHUTEABHBIM OpTraHaM HeoOXOOUMO B3aUMOAEHCTBOBATH C Op-

raHaMy roCyJapCTBEHHOM BAACTH, CYOBEKTOB U OpraHaMU MECTHOIO CaMOyIIpaB-

A€HUSI, THCTUTyTaMH TI'PasKJaHCKOT0 ODIIleCTBa M CPeACTBaMU MacCOBOH MHQOP-

Malliy [IPU OCYILECTBACHUH MEPOIIPHUSTUM I10 IIOBBIIIECHUIO YPOBHA TOACPAHTHO-

CTH, CHHIKEHHIO KCeHO(OOHBIX IposiBaeHUil. Ha Tepputropuu Poccuu caenyert

IpecekaTh (pakThl PacCIpPOCTPaHEHHS MaTepHaAOB 3KCTPEMHCTCKOTO XapakTepa,
B TOM YHCA€ B paMKaX MOHHTOPHUHTA UHPOPMAIIMOHHON ceTH — HTepHeT.

B cTtyneH4YecKoOM cpeie C LIEABIO IIPEAYIIPEXAECHNUS BOBACYEHUA MOAOIAEKHU

B COBepIlIeHHEe IPaBOHAPYLIEHUH HEOOXOOUMO IMPOBOAUTH IPOMPHUAAKTUIECKYIO

paboty. CmeaaTh BCE 3TO MOTYT TOABKO IIPABHABHO IIOAOOpaHHBbIE, I'PaMOTHBIE

U KBaAU(UIIMPOBaHHbIe Kaapbl cucteMbl MB/I. [Iag peaanu3aliuu 3TUX U MHOTUX

APYTUX LEAeH IIPUMEHdeTcd KaapoBad IIOAUTHKA, U3Y4YEHHE U pa3BUTHE KOTO-

.
AoszoBuukasa I'aanna IleTpoBHaA, MOKTOP IOPUANMYECKUX HAYK, JOIIEHT, aKaJAeMUK U IIPo-

deccop IlpaBocaaBHOM PycCKOM akKaaeMHH, OTAeAa TEOPETUIECKUX ITPOoOAEM Ha IIpaBax HAy4YHO-

HCCAEIOBATEABCKOrO MHCTUTyTa Poccuiickoit akamemuu HayK. E-mail: Lozlina@mail.ru
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POt HAIlIAO CBOE OTpPazKeHUE B pAle TeOPEeTHUIeCKUX paboT, BKAIOUAT aBTOPCKHE
[5,6,7,8,9,10, 11, 12, 13, 14, 15].

o sTama npuMeHeHHUd (peasus3allyy) oHa ITPOXOAUT ITalbl (popMHpOBa-
HUd. [Iag Toro 4To OBl IPaBUABHO IIOHUMATh U XapaKTePHU30BaTh KaIpPOBYIO I10-
AauTUKy cucremy MB/I Poccun pacCMOTPUM HOPMATHUBHO-IIPABOBBIE U TEOPETHU-
YyeCKHe BOIIPOCHI, Kacalollrecd IMOHSTHUS U TUIIOB KaJApOBOM IMOAUTUKHU B cdepe
rOCyapCTBEHHOH CAYKOBI.

Taxk, BnepBbI€ IOHATHE «KaApPOBad IIOAUTHKA B CUCTEME IOCYyJapCTBEHHOMU
CAY3KOBbI» O(PUIIMAABHO IOSIBUAOCE B KoHIemniumu pedopMUPOBaHUS CHCTEMBI
rocyIapCcTBeHHOM cAyzKObI Poccutickoit denepanuu, yrBepxRaeHHOH [Ipe3nmeH-
ToM Poccum 15 aBrycrta 2001 r. [3]. Ee yeTBepTasa raaBa Ha3bIBasach «KagpoBasa
IIOAUTHUKA B CHCTEME I'OCyAapCTBEHHOHN CAyKObI». B 3TOM moOKyMeHTe KaapoBas
IIOAUTHKA pacCMaTpPHUBaAaCh KakK OMHO M3 OCHOBHBIX CPEICTB M YCAOBHUH IIOBBI-
mreHus: 3P (PEKTUBHOCTU (PYHKIIMOHUPOBAHUSA CUCTEMBI T'OCYJapPCTBEHHOU CAyXK-
6p1. 3mech ke OblA 0O603HAUEH MHOAXON K (POPMYAHMPOBAHHUIO OCHOBHBIX 3a/ad4
rOCyJapCTBEHHON KaJApOBOM IIOAUTHKM, K YCTAHOBACHHIO IIyTE€H peasu3allid U
IIPHOPHUTETHBIX HAIIPABACHHUH I'OCyJapCTBEHHOM KaJApPOBOM IIOAUTHKH B CHUCTEME
aIMHUHHUCTPATUBHOMN BAACTH.

TepMmuH «KazmpoBad MOAUTHKaA» UMEET IIIHPOKOE U Y3KOE TOAKOBaHUE. B naH-
HOM KAIOYE €€ CAeyeT paccMaTpuBaTh KaK:

— CHUCTeMYy IIPUHIMIIOB U HOPM (KOTOpPbhIE€ MOAYKHBI OBITH OCO3HAHBI H
OIIpeZIEA€HHBIM 00pa3oM C(OpPMyAHpPOBaHbBI), MPUBOALAIINX YEAOBEYECKHH pe-
cypc
B COOTBETCTBHE CO CTpaTerveil pupmsbl (0OTCIOa CAEAYET, YTO BCE MEPOIPHUATHSI
o pabore c KaapamMu — 0TOOP, COCTaBAEHHE IIITATHOIO PACIIUCAHUSI, aTTeCTaIlHs,
obyueHue, IIPOABHXKEHIE — 3apaHee MAAHUPYIOTCS U COTAACOBBIBAIOTCH C OOIIMM
IIOHMMAaHHEM IieAeH U 3a/1a4 OpraHu3allii);

— HabOp KOHKPETHBIX IIPaBHA, ITOXKEAAHUN U OrpaHHUYeHU (3a9acTyro He-
OCO3HaHHBIX) BO B3aHMOOTHOILIEHUSX AIOAEH M OpraHu3alliid: B 3TOM CMBICAE,
HaAIIpUMeEpP, CAOBa «KaapoBasl IIOAUTHKA Harleil (pUpPMBI COCTOUT B TOM, YTOOBI
O6paTh Ha paboTy AIOZIEN TOABKO C BBICIIMM OOpa3oBaHHEM» MOTYT HCIIOAb30BaThb-
c4d B KaUeCTBE apryMeHTa IIPU PeIlIeHNH KOHKPETHOI0 KaJpoBOro BOIIpoca.

[Tox KagpoBO# IOAMTHKOM Ha TOCYZAPCTBEHHOM CAyKOe IToHMMaeTcs 00-
IIUH KypC U MOCAeoBaTeAbHas AedTEABHOCTb T'OCyJapcTBa II0 (POPMUPOBAHUIO
TpeboBaHUN K rOCyAapCTBEHHBIM (MYHUIIUIIAABHBIM) CAYZKAIIlUM, II0 UX IIOA00PY,
IIOATOTOBKE M PAIlMOHAABHOI'O MCIIOAB30BAHHUIO C yYE€TOM COCTOSHHA U IEPCIEK-
TUB Pa3BUTHUSA IOCYyJapCTBEHHOIO alIlapara, IIPOTHO3a O Ka4eCTBEHHBIX U KOAH-
YeCTBEHHBIX ITOTPEOHOCTAX B Ka/IpaX roCyJapCTBEHHBIX CAYKAIIUX.

Hay4ynbple nccaenoBaHuda U HNPAKTUYECKHUH OIIBIT ITOKA3bIBAIOT, YTO KaOgpo-
Bas [IOAUTHUKA B cpepe ToCymapCTBEHHOMN CAYKOBI IIpencTraBAseT CO0O0# BhIpazke-
HHE CTpaTeruu rocygapcTiBa II0 (pOpMUPOBAHUIO, IIPOECCHOHAABHOMY Pa3BUTHIO
1 00eCIIeYeHUI0 BOCTPEOOBAHHOCTH KapPOBOIO ITOTEHIIMAAA B CHUCTEME alMUHH-
CTPaTHUBHOHN BAACTH. B 3TOM 3akKAO4YaeTCd CYILIIHOCTh I'OCYyJapCTBEHHON KaapOBOM
nioanTuku (nasee — I'KII) B cpepe rocy1apCTBEHHOM IPaskaaHCKON CAYIKOBI.

OmnpeneauM M TEOPETHUYECKHE THUIIBI KaJpPOBOM IIOAUTHUKU, KOTOpPbIE BMe-
CT€ C TEM aKTHBHO PEAAU3YIOTCH Ha IIPaKTHKE.
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AHaAu3Upys CYLIECTBYIOIIME B KOHKPETHBIX OpraHu3anudx KaJapoBbIe I10-
AUTHKU, MOKHO BBIIEAUTH BA OCHOBAHUS A UX IPYHIIHPOBKHU.

[TepBoe ocHOBaHHE MOXKET OBITH CBH3aHO C YPOBHEM OCO3HAHHOCTU TEX
IIpaBUA U HOPM, KOTOPBIE A€XKAT B OCHOBE KA POBBIX MEPOIIPUATHU U YPOBHEM
HEIOCPEACTBEHHOI'O BAUSAHUS YIIPABACHYECKOTO alrapara Ha KaapoBYyHO CUTya-
U B opraHusanuu. [lo qanHOMy OCHOBAaHHIO MOXKHO BBIAEAUTH CAECAYIOIIME
THUIIbI KQAPOBON IIOAUTUKU:

— I1acCUBHa4;

— peakTUBHad;

— IIpEBEHTUBHAd;

— aKTUBHad.

INaccusHas kaodposast noaumura. CamMo IpeAcTaBA€HUE O ITaCCUBHOU ITO-
AUTHKE KaXKeTcd anOTHYHbIM. OZHAKO MBI MOXKEM BCTPETHUTBCS C CHUTyallleH,
B KOTOPOM PYKOBOZCTBO OpraHU3alllui HE MMeEET BBIPAXKEHHOMU IIPOrpaMMBbl AEH-
CTBUU B OTHOIIEHUH II€pCOHAaAa, a KaapoBas paboTa CBOAUTCH K AWKBHUIAIINH
HETaTUBHBIX IIOCAEACTBUH. [Ias TaKOM OpraHMH3alluM XapaKTEpHO OTCYTCTBHUE
IIPOTHO3a KaIpPOBBIX MOTPeOHOCTEM, CPEeACTB OLIEHKU TpPpyda M IIEpCOHaAa, OHa-
THOCTHUKHU KaJPOBOM CHTyallUd B IIEAOM. PYKOBOACTBO B CHUTyallUU ITOA00HOM
KaapOBOH IIOAUTHKHU PadboTaeT B pexKMMe SKCTPEHHOTO pearupoBaHUs Ha BO3HU-
Karlolpe KOHPAUKTHBIE CUTyalluHd, KOTOPbIE CTPEMHUTCH IIOTACUTh AIOOBIMU CPEI-
CTBaMH, 3a9acTyIO 0e3 IMOMNBITOK ITOHATH IPUYUHBI 1 BO3MOXKHBIE TTOCAEICTBUSI.

Peaxmuerast kadpoeast noaumura. B pycae 3ToH MOAUTUKH PYKOBOICTBO
OpraHu3allii OCYILIECTBASIET KOHTPOAB 38 CUMIITOMAaMH HETATUBHOI'O COCTOSHULA
B paboTe C mepcoHaAOM, IPUYHUHAMH U CUTyallUeH pPa3BUTHsS KPU3UCA: BO3ZHUK-
HOBEHHE KOH(MAUKTHBIX CHUTYallUH, OTCYTCTBHE MOCTATOYHO KBaAHU(PHUIIMPOBAH-
HOM pabodell CUABI OAd PEIIeHUs CTOSIINX 337a4, OTCYTCTBHE MOTHUBAIIUU K BBI-
COKOITPOAYKTUBHOMY TpyAy. PYKOBOACTBO OopraHuU3allvy IIpEeAlIpUHUMAET MEpPhI
II0 AOKaAH3allM¥ KpHU3HCa, OPUEHTHUPOBAHO Ha IIOHHMMAaHHE IIPUYHUH, KOTOpPbIE
IPUBEAU K BO3HUKHOBEHUIO KaIpPOBBIX ITpobaeM. KamgpoBbie CAyKObI, Kak Ipa-
BHAO, PacIioAaraloT CpeACTBaMHU JUATHOCTHUKU CYIIIECTBYIOILIEH CUTyalld U aleK-
BATHOM 5SKCTPEHHOM IoMolM. XOTd B IIporpaMMax pa3BHUTHL OpraHU3alliH
KaZpOBbIe ITPOOAEMBI BBIIEATIOTCH U PACCMaTPUBAIOTCS CIIEIINAaAbHO, OCHOBHEIE
TPYAHOCTHU BO3HUKAIOT IIPU CPEAHECPOYHOM ITPOTHO3UPOBAHUHU.

IlpesermuesHas kKadpoeasi noiumuKka. B MOOAMHHOM CMBICAE CAOBA IIOAUTHKA
BO3HHUKAET AUIIL TOI/A, KOT/la PyKOBOZCTBO MMeeT O0OCHOBAHHBIE IIPOTHO3bI pas-
BuUTHa cutyanuu. OqHaAKO opraHu3aliyd, XapaKTepU3yIoasacsa HaAUdUeM IIPEBEH-
TUBHOM KaJpOBOM IIOAUTHKH, HE UMEET CPENACTB AT BAUGHUA Ha Hee. KanpoBada
CAy?K0a TIOOOHBIX MPENIIPUSITHH pacliosaraeT He TOABKO CPeACTBaMH OUATHOCTU-
KU IIEPCOHaAa, HO M IIPOTHO3UPOBAHUA KaJpPOBOM CHUTyallMM Ha CPEAHECPOYHBIN
nepuon. B mporpamMmax pa3BUTHA OpraHu3alllM COAEPKATCI KPaTKOCPOYHBIMN
U CPEIHECPOYHBIH MPOTHO3bI IMOTPEOHOCTH B KaapaxX, KaK KadeCTBEHHBIH, Tak
U KOAWYECTBEHHBIHM, C(pOPMyAHMPOBaHbI 3aJa4Yy [0 Pas3BUTHIO mepcoHasa. OCHOB-
Has npobaeMa TaKHX OpraHHu3aIlui — pa3paboTKa IIeA€BBIX KaAPOBbIX IPOTPAMM.

AKxmueHast Kaodpogast noaumuka. EcAW PyKOBOACTBO HUMEET HE TOABKO
IIPOTHO3, HO M CPEACTBa BO3OEUCTBUA HA CHUTYallHUIO, a KaapoBasd CAyzK0a CIIO-
coOHa pazpaboTaTh aHTHKPHU3UCHBIE KaApPOBbIE€ ITPOTPAMMBI, IIPOBOAUTH IIOCTO-
AHHBIM MOHUTOPHHT CUTyallUHd U KOPPEKTUPOBATh UCIIOAHEHUE IIPOTPaMM B CO-
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OTBETCTBHHU C ITapaMeTpaMU BHEIIIHEN U BHYTPEHHEN CUTyaluel, TO Mbl MOXKEM
TOBOPUTH O IOOAMHHO aKTUBHOM ITIOAUTHKE.

Ho mexaHu3MbI, KOTOPbIMH MOZXKET IIOAB30BAThCA PYKOBOJCTBO B aHAAN3E
CHUTyalluH, IPUBOAAT K TOMY, YTO OCHOBAHUL JAS IIPOTHO3a U IIPOrpaMM MOTLYT
ObITh KakK pallMOHaABHBIMU (OCO3HABAaEMBIMU), TaK U HEPAIIMOHAABHBIMU (MaAo
HOAMAIOIINMMHUCS aATOPUTMHU3AIINN U OIIUCAHUIO).

B cooTBeTCTBHH C 3THM MbI MOXKEM BBIACAHUTBH ABa IIOABHAA aKTHUBHOU
KapOBOM ITIOAUTUKU: PALlMOHAABHYIO U aBaHTIOPUCTUYECKYIO.

[Ipu panMoHaAbHOMN KaapOBOH IIOANUTHKE PYKOBOACTBO OPraHU3allUU UMeE-
€T KaK Ka4deCTBEHHBIH AuarHo3, Tak U 0600CHOBaAHHBIN IIPOTHO3 Pa3BUTHSA CHUTY-
ally U paclioAaraeT CPeCTBaMH A BAUSHUS Ha Hee. KazmpoBad cayzkba opraHu-
3ally paclioAaraeT HE TOABKO CPEACTBaMH AHUArHOCTHUKHU IIEPCOHAaAa, HO U IIPO-
THO3HUPOBAHUA KaIpPOBOM CUTyallMU HA CPEAHECPOYHBINM U JOATOCPOYHBIN IIEPHU-
onpl. B mporpammax pa3BUTHA OpPraHHU3allUH COAEpXKATCAd KPaTKOCPOYHBIH,
CPEeOHECPOYHBIH U MOATOCPOYHBIM ITPOTHO3BI MHOTpPEeOHOCTEM B Kaapax (kKade-
CTBEHHOU U KoAaWdecTBeHHOM). KpoMme Toro, cocraBHOM 4acCThIO ITAaHA ABASIETCH
IIporpamMma KaJapoBoil paboThl C BApHaHTAMH €€ PeaAu3alliu.

[Ipy aBaHTIOPUCTHUYECKOH KaApPOBOH IIOAUTHKE PYKOBOIACTBO OpPraHH3a-
MY He HMeeT KadeCTBEHHOr0o AuarHo3a, oOOCHOBAHHOTO ITPOTHO3a pPa3BUTHULA
CHUTyalllH, HO CTPEMHUTCH BAUATH Ha Hee. KampoBas cayk0a opraHmu3aliiy, Kak
IIpaBHAO, HE paclioraraeT CpeAcTBaMH IIPOTHO3UPOBAHUA KaApPOBOMW CHUTyallUuH
U [OUArHOCTHKH IIEpCOHAaAa, OMHAKO B IIPOrpaMMbl pPa3BHUTHS OpraHu3alluu
BKAIOYEHBI ITAAQHBI KaZpOoBOH paboThl, 3a4aCTyI0 OPUEHTHPOBAHHBIE HA JOCTHXKE-
HHUE ILIEAEM, BaXKHBIX [IAd PA3BUTHUA OPraHU3allUH, HO HE IIPOAHAAU3HUPOBAHHBIX
C TOYKH 3PEHHUd M3MEHEeHUs cuTyalnu. [IaaH paboThl ¢ IIEPCOHAAOM B TAKOM CAY-
4ae CTPOHUTCA Ha OOCTATOYHO 3MOIIMOHAABHOM, MaAO apryMeHTHUPOBAHHOM, HO,
MOZKET ObITh, 1 BEPHOM IIPENCTABACHHUH O IIeATX PabOThI C IIEPCOHAAOM.

[IpobaemMbl TIpU peasn3allnil ITOAOOHON KaapoBOM MOAHUTHKH MOTYT BO3-
HUKHYTh B TOM CAyYae, €CAU YCHUAUTCS BAHSHHE (PaKTOPOB, KOTOpPhbIE paHee He
BKAIOYAAHUCh B PACCMOTPEHHE, YTO IIPUBEAET K PE3KOMY HU3MEHEHHIO CHUTYaAllUH,
HallpuMep, IIPU CYLLIECTBEHHOM H3MEHEHHH 3KOHOMHKM, KOTOPOE MOXKET BBITEC-
HUTH UMEIOLIUNCS cefiyac y opraHusanuu craryc. C TOYKH 3peHHsd KaapoBoH pa-
60TBI HeoOxXommMMo OyaeT HPOBECTH IepeobydeHHe IIepcoHasa, OMHAKO ObICTpas
U 2(ppeKTUBHAs IIEPENOATOTOBKA MOXKeET OBITh YCIIEIITHO IIPOBeAeHa, HAIIpUMeD,
Ha IIPeAIIpUaTUH, 00Aa1aI0IeM CKOpee MOAOABIM IIEPCOHAAOM, YEM Ha IIPeaITpu-
ATUU, UMEIOIIEM O4YE€Hb KBAaAUUIIMPOBAHHBIM, XOPOIIO CIEIIUNAAN3HPOBAHHBIN
IIEPCOHAaA MIOKHAOTO Bo3pacTra. TakuMm oO6pasoM, IOHATHE «KAadeCTBO IIepPCOHAaAa»
BKAIOYAeT eIlle OOUH IIapaMeTp, KOTOPBIHM, CKopee BCEro He ObIA YUTEH IIpU MOI-
TrOTOBKE [TAaHA KaApoBoH paboThl B paMKaxX JaHHOTO THUIIA KaIPOBOM ITOAUTHKH.

BropeiM ocHOBaHUueM nad audppepeHnHal KaapOoOBbIX IIOAUTHK MOXKET
ObITH IPUHIUIINAABHAA OpUEHTAaIlNd Ha COOCTBEHHBIH IIEpCOHAA MAM HA BHEIII-
HUMN IIEpPCOHAA, CTEIEHb OTKPBITOCTH IIO0 OTHOLIEHHWIO K BHEIIHEH Ccpene IIpU
dopMHpoBaHUN KaapoBoro cocrasa. [Io 5ToMy OCHOBaHHIO TPaAHUIIMOHHO BBI-
LOEASIOT ABa THUIIa KaAPOBOMW IIOAUTUKH — OTKPBITYIO U 3aKPBITYIO.

OTkpeITasg KaapoBad IIOAUTHKA XapaKTepu3yeTcd TeM, YTO OpraHu3anud
IIpo3paydyHa [IAS MOTEHIIMAABHBIX COTPYAHHUKOB Ha AIOOOM YPOBHE, MOXKHO ITPUH-
TU ¥ Ha4aTh paboTaTh KaK C caMOM¥ HHU30BOU JOAXKHOCTHU, TaK U C JOAKHOCTU Ha
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YPOBHE BBICIIIETO pyKoBoAcTBa. OpraHusaliysd roToBa IIPpUHATE Ha paboTy arobo-
ro CHIEILHaANCTa, €CAM OH o00AazaeT COOTBETCTBYIOLIeH KBaaudukamuei, 6e3
ydeTa OIbITa paboThl B 9TOM MAU POJACTBEHHBIX elf opraHu3anusax. TaKUM TUIIOM
KaJIpOBOM IIOAUTHKH XapPaKTEPHU3YIOTCS COBPEMEHHBIE TEACKOMMYHHUKAIIMOHHBIE
KOMITaHUH HAM aBTOMOOHABHBIE KOHIIEPHBI, KOTOPhIE I'OTOBBI «IIOKYyIIaTh» AloAeH
Ha AIOOble MOAYKHOCTHBIE YPOBHH HE3aBHCHUMO OT TOro, paboTasu AU OHH paHee
B IIOOOOHBIX OpraHMU3alUgax. Takoro THUIIA KaapoBas IIOAUTHKA MOIKeT OBITh
aJeKBaTHa [AS HOBBIX OpraHMU3allUuM, BEAYIHUX arpeCCHBHYIO IIOAUTHKY 3aBO€-
BaHU4 PbIHKAa, OPUEHTHPOBAHHBIX Ha OBICTPBIA POCT U CTPEMUTEABHBIN BBIXOL
Ha IepeoBbIE MTO3UIIMH B CBOEH OTPACAH.

3akpbiTasg KaapoBas IOAUTHKA XapaKTEpPHU3yeTCs TE€M, YTO OpraHu3alud
OPHEHTHUPYETCHI Ha BKAIOYEHHE HOBOT'O II€PCOHAAA TOABKO C HHU3IIETO JOAKHOCT-
HOI'O YPOBH4, a 3aMEIlEHHE IIPOUCXOAUT TOABKO U3 YHCAA COTPYAHHUKOB OpPraHM-
3anuu. Takoro Tuma KaapoBad IOAUTHKA XapaKTepHa AAd KOMIIAHHUH, OpHUEeH-
TUPOBAHHBIX Ha CO3[MaHHE OIPEAEACHHON KOPIIOpaTUBHON aTMocdepbl, POpMU-
poBaHHe ocoboro ayxa HPHUYACTHOCTH, a TaKxKe, BO3MOXKHO, paboTarolmx B
YCAOBHAIX Ae(HUIITa KaIpPOBbIX PECYPCOB.

FocymapcTBO Kak €QUHCTBEHHBIN paboTomaTeAb TOCyAapCTBEHHBIX CAyXKa-
HIUX ITPeIbIBASIET HeoOXoauMble TpeboBaHUS K UX KBaAU(PUKAIIUU B CIIOCOOHO-
CTaM, IIOBEIEHHUIO Ha CAy3KOe U BHE ee, BKAIOYasl BOIIPOCHI CAYKEOHOM 3THUKH, OT-
HOIIIEHHE K IIOAUTHKE, K Ka4eCTBY UCIIOAHEHUS JIOASKHOCTHBIX 00s13aHHOCTEH.

PaccmoTpeHre OCHOBHBIX ITOAOXKEHUM, KaCaroIUXCd KaApPOBON IMOAUTHUKHU
B cucreMe MB/I 6p1a0 ObI HE IIOAHBIM 0€3 PACCMOTPEHHUS IPHUHIIUIIOB Iocyaap-
CTBEHHOM KaJpOBOM IIOAUTHKH B cdepe roCyIapCTBEHHOH CAYXKObI M MEXaHU3-
MOB €€ peaAnu3alluu.

H3BecTHBIN (PpaHIy3CKUH aIMHUHUCTPATOP U CIIEIITHAANUCT B 00AACTH yIIpaB-
aeHud AHpu Paibioap nucaa: «IIpyuHIUII — 3TO MadK, [IOMOTalOIIUP OPUEHTHUPO-
BaTbCS: CAYKUTh OH MOXKET T€M, KTO 3Ha€eT IIyTh B op™ [4].

[IpuHIUOBI TOCYAapCTBEHHOM KaapoBOH IIOAUTHKH B cdepe rocyaap-
CTBEHHOM CAyKOBI — 9TO €€ OCHOBHBbIE PErAaMeHTHPYIOIINE ITOAOXKEHUS, OTpa-
>Kalolye 3aKOHOMEPHOCTH U TEHEHIINU pa3BUTUS KaJApPOBBIX ITPOIIECCOB U OT-
HOIIIeHUH B cpepe rocyqapCTBEHHOM CAYKOBI; 3TO PYKOBOAMIIME IIpaBHAA, Ae-
JKalye B OCHOBe aesdaTeAbHOCTH cyOorekToB I'KII mo paspaboTke U IIpeTBOPEHHIO
B JXKU3Hb Ka/IPOBOY IOAUTHKU IOCyJapCcTBa B cpepe rocyJapCTBEHHOU CAYKOBI.

B denepasrHOM 3akoHe «O rocygapCTBEHHOM TI'paskIaHCKOU cayxkbe Poc-
cuiickoit Penepanum» No 79-P3 (ct. 60, 1. 1) BoepBble OblAa TPEAIPHUHATA I10-
IIBITKA AETHTHMH3AIIMH [ONOOHBIX ITorokeHHY [l]. Ilpm 3TOM 3aKOHOOATEAB
OIIpENEASIET HE IIPUHIUIIBI T'OCYJAapCTBEHHOM KalpOBOM IIOAUTUKH B IIEAOM, a
IIPUHITUITEI (POPMHUPOBaHUA KAaAPOBOI'O COCTaBa I'PasKIaHCKOM CAY3KOBI, T.€. 4acTb
eaoro. 3axkoH Ne 79-d3 ycraHaBAMBaeT ABa TaKUX IIPUHIIUIA:

1) Ha3HaYeHNe Ha JOAYKHOCTDH I'PaKIaHCKOU CAYZKOBI T'PasKIaHCKUX CAyZKa-
X C YYETOM HX 3aCAYT B IPOPECCHOHAABHOM CAY>KEeOHOH NesITEeABHOCTH U JEAO-
BbIX KQ4€CTB;

2) COBEpPIIEHCTBOBAHUE MPOPECCHOHAABHOTO MAacCTepCTBa TIPasKIaHCKUX
CAYyZKaIlHX.

[lepBBIE OPUHIMII — Ha3HAYEHHE Ha MOOAYKHOCTH TI'DasKOAHCKOM CAYKOBI
IpasKIaHCKUX CAYXKAIUX C YYEeTOM HX 3aCAYT B IIPOPECCHOHAABHON CAyKeOHOM
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[OEeSITEeABHOCTH U AeAOBBIX KadecTB. Ha 3amazne — 3To OCHOBHOM IpUHIUI (POp-
MUPOBaHUS KaApPOB TOCYAAPCTBEHHOM CAyKObI. PaHee OH He IIpHUMEHSIACSI B
Haled KaapoBOH IOAUTHKE U KaApOoBOM paboTe. STOT IIPUHIUI JABHO U C yCIIe-
XOM OHIpPOOOBaH B psfie Pa3BUTHIX 3alaHBIX CTPAH, TAE SBASIETCS KAIOYEBBIM
IPUHIIUIIOM Ha3HA4YEHUs Ha JOAXKHOCTU T'OCYyAapCTBEHHOU CAyxKObI. B AHrAmu u
CIHIA oH Ha3bIBaETCHd «MEPUT-CUCTEM», & HBIHEIIHIOID CHUCTEMY TOCyAapCTBEHHOM
CAY?KOBI TaM Ha3bIBAIOT «MEPHTOKPATHUEN», T.€. BAACTBIO 3aCAYT M 3aCAY?KEHHBIX
ATO[IEN.

CobArozieHre JaHHOTO MPUHIIUIIA TpebyeT pa3paboTKy M IIPUMEHEHHUST Me-
XaHW3MOB, ITO3BOAGIOIINX YYUTBIBATh IIEPCOHAABHBIE 3aCAYyTH I'pazXKJAaHWHA, I10-
CTYIHAIOLIETO Ha TOCYAapCTBEHHYIO CAYKOY, M TPaskKJAaHCKOTO CAYZKAIlleTo ITPH
IPOXOXKAEHUU CAYKOBI. [JaHHBIM NPHUHIUI TPeObyeT OT PYKOBOIACTBA MU KalIpo-
BBIX OPraHOB BHUMATEABHOTO yYeTa BCEX 3aCAyT KasKJOT'0 TOCCAYZKAIIETo, YTOObI
OIIPENEAUTH €0 UHAWBUAYAABHBINM BKAQJ B pPEIIEHHE 3a/a4, CTOLAIIUX IIepen
roCyJapCTBEHHBIM OPraHOM H €ro CTPYKTYPHBIM IIOAPA3AEACHUEM.

OTo mpearioraraeT BeAeHUE JOKYMEHTAABHBIX (POPM ydeTa CAYyKEeOHBIX 3a-
CAYT W OOCTHXKEHHH IIEpCOHaAa B TOCyAapCTBEHHOM OpraHe, TpelOyeT IIpuMeHe-
HUSI COBEPIIIEHHONW M OOBEKTHBHOW CHUCTEMBI OIIEHOK CAY>KEOHOU mesTeAbHOCTHU
U TIOBENEHUs YUHOBHUKOB. [IAS TEePCOHUMPUKAIIUH HUX CAYKEOHBIX 3aCAyT Ha
MIPaKTUKE OOAIKHBI HUCIIOAB30BaThCS COBPEMEHHBIE ITPOIEeAyPhI OLIEHKU CAYZKeO-
HBIX 3aCAYT KasKJOT'0 AUIlA, IPUYEM HE TOABKO BBIIIECTOSINUMU HAaYaAbHUKAMU,
HO TaKXKe PaBHOCTOSIIIIUMH U Ja’Ke HUKECTOAIIUMU paboTHHKaMHU. B KadecTBe
OCHOBHBIX MEXaHU3MOB p€aAu3alluy JaHHOI'O IIPUHIUIIA CAEAYET Ha3BaTh PETY-
AdPHYIO aTTECTallUI0 'PaKAaHCKUX CAYzKAalllUX; BBEAEHUE I10 OTAEABHBIM JOAXK-
HOCTSIM T'PaKOaHCKOM CAY3KObI O0COOOTO IIOpsiKa OMNAATHI TPyda, IIPHU KOTOPOM
OHa IIPOU3BOAUTCH B 3aBUCHMOCTU OT 3(PPEeKTHUBHOCTH ITPOodeCcCHOHaAbHOU
CAy>KeOHOH NeaTeAbHOCTH, II0Ka3aTeAU KOTOPOU OIpeaeAeHBI B CAY?KEOHOM pe-
raaMeHTe. B 1meaoMm, MexaHH3MBI peasu3allld AaHHOTO IpUHIUNA paboThl C
KaZpaMH eIlle He UCCAEI0OBaHbI 1 He OTPabOTaHBbI.

BTopoli mpuHIUII — COBEPIIEHCTBOBaHHE ITPO(PECCHOHAABHOI'O MacTep-
CTBa TpakJaHCKHX CAYyXKAIIUX I[I0/pa3yMeBaeT HEOOXOAMMOCTb Pa3BUTUS UMU
CBOUX IIPO(PECCHOHAABHBIX 3HAHHUM, YMEHUNM M HaBBIKOB. YIIOMSHYTHIH 3aKOH
BBOJIUT HOBYIO KaTErOPUI0 — «IIPO(PEeCCHOHAABHOE MAaCTePCTBO T'PaskKIaHCKUX
cayxaiyx». OHa [OOIIOAHSET OCHOBOIIOAQTAIOIIWM IMIPUHIUII TIPaKIaHCKOH
CAY3KOBI — «IIPO(peCCHOHaAN3M M KOMIIETEHTHOCTb IPasKIaHCKUX CAYZKAIITUX>.

OCHOBHBIM MEXaQHHU3MOM pPE€aAH3allU JAHHOTO IPUHIUIA SIBASIETCS IIPO-
deccruoHasbHOE pa3BUTHE (00ydeHHe) TOCYyAapCTBEHHBIX cAyzKauwmx. CoBepIlIeH-
CTBOBaHUE NPOJECCHOHAABHOTO MAaCTEePCTBa Ha T'PaKIAaHCKOM CAyzKOe ocCy-
IIIECTBASIETCH IIyTEM HENPEPBIBHOTO MOIIOAHUTEABHOTO ITPOdeCCHOHAABHOTO 00-
pa3oBaHUd I'PasKIaHCKUX CAYZKAIIUX U BKAIOYAET B cebd ITpoIiepernoAroToBKY,
IIOBBIIIIEHNE KBaAHUPUKAIIUH, CTaKUPOBKY. PocTy mpodeccuoHaabHOrO MacTep-
CTBa CAYXKAIIIUX IOAYKEH CIIOCOOCTBOBATH U MHCTUTYT KaApPOBOTO pe3epBa, pop-
MHPYEMBbIHi Ha KOHKYPCHOM OCHOBE.

CaenmoBaTeAbHO, IPHUHIUITEI (DOPMHPOBAHMS KaPOBOTO COCTaBa I'paKIaH-
CKOM CAYy>KOBI, YCTaHOBAEHHBIE 3aKOHOMATEABHO, IIPEACTABASIIOT COOOH AApO CHU-
CTE€MBI CIIEIIMAaAbHBIX IPUHIIUIIOB T'OCYJapPCTBEHHON KaApOBOH IIOAUTHKU B cdepe
rOCyIapCTBEHHO-CAYKEOHBIX OTHOIIIEHHUH.
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[TpuHIIUIIBI TOCYJapCTBEHHOM KaApoBOH IIOAUTHKU B cdepe rocynap-
CTBEHHOU CAYKOBI cAeyeT KAaCCHU(HUIIMPOBATH Ha TPU TPYIIIbI: 0a30Bble (00-
1I1M€), CIIEIIaAbHBIE U YaCTHBIE.

BazoBble — 3TO KOHCTHUTYIIMOHHBIE (00IIMie) IIPHUHIIUIILI, OIIPEeNEASIOIIIe
cymHoctHbIle 4epThl ['KIT B meaom. OHHM XapaKTepHBI OAS BCEX BUAOB KaapOBOM
[edTEeABHOCTH, B TOM YHCA€ U A TOCYAAPCTBEHHOM CAYKOBbI. TO — HAYYHOCTE,
PEaAMCTHYHOCTh, 3aKOHHOCTB, OEMOKPATHU3M, KOMIIAEKCHOCTb, CHCTEMHOCTD,
€IUHCTBO, IIEAOCTHOCTh M MHOTOYPOBHEBBIN XapakKTep, IE€PCIEKTHUBHOCTb, Ay-
XOBHO-HPaBCTBEHHBIN XapakKTep, F'yYMaHH3M, TAAQCHOCTh U OTKPBITOCTh, COIH-
asbHasd CIPaBEIANMBOCTB, IIPHUHIIUII PaBHBIX BO3MOXKHOCTEH, OTCYTCTBHE OUC-
KPUMHUHAIIUK IIpU IIpHeMe Ha paboTy, oOBEeKTHBHAasd OIleHKa ITPOdeCCHOHAAB-
HBIX U AMYHOCTHO-HPABCTBEHHBIX KaueCTB pabOTHHKA.

Otn npuHUUNbl npugaoT [KII AeruTHUMHOCTD, ILIeA€HAIIPaBA€HHOCTD, 1I€-
AOCTHOCTB, COZIEPKATEABHYIO OIIPEAEACHHOCTb U HEOOXOAUMBIH ITparMaTH3M.

CrienmmaabHbIe TPUHITUITHEI BEIPAsKAIOT (PYHKIIMOHAABHOE IIpeHa3HaYeHHe,
IIPUOPHUTETHI, COAECPKATEABHBIE 3AEMEHTBI T'OCYJapPCTBEHHON KaApOBOMH IIOAUTH-
KU, XapaKTepHble AT TOCYyAaPCTBEHHON IPaKIaHCKON CAYZKOBI.

B cBs13U ¢ 9TUM K roCyapCTBEHHOMN I'paskKIaHCKOM CAysK0Oe IIPUMEHHUMEBI CAE-
AyIolye crenuaabHble IPUHLMIIBL [KII: paBHBIM OOCTYII K IOCyAapCTBEHHOM
caykbe ¢ ydeToM IpodpeCCHOHAABHOH IOATOTOBKH M OEAOBBIX CIIOCOOHOCTEM; OT-
0op 1 moabop KaapoB MO UX ITPOPECCUOHAABHBIM, AEAOBBIM U HPABCTBEHHBIM Ka-
yecTBaM; MNPOPECCHOHAAU3M M KOMIIETEHTHOCTH KalpOB, COBEPIIIEHCTBOBAHNE
IPOoPECCHOHAABHOT'O MAaCTEPCTBA CAYXKAIlMX; y4eT 3aCAyT M [JEAOBBIX KadeCTB
CAYZKaIIUX B UX IPOGPECCHOHAABHOMN CAY?KE€OHOH MeATEeABPHOCTH; COUYeTaHHE IIPEeeM-
CTBEHHOCTH U IEPHOANYECKOH OOHOBASIEMOCTH KAalpOB; CTAOHMABHOCTBH KaIpOB;
AWYHAsI OTBETCTBEHHOCTH IIEPBOI0 PYKOBOAUTEAS 3a ITOAOOP IepcoHasra U paboTy
C KaJpaMH; BHENAPTHUHHOCTh MU IOAUTHYECKAs HEUTPAABHOCTB KaApOB rocynap-
CTBEHHOM CAYKOBI; IIpaBoBasd U COIlMaAbHAs 3alIUIIEHHOCTb KaApOB; CTUMYAHPO-
BaHHE CAYKeOHOM Kapbepbl KaJpOB; KOHTPOAL (B TOM YHCA€ OOIIECTBEHHBIH) 3a
KaJpOBOM MEATEABHOCTBIO B TIOCyAapCTBEHHOM OpraHe; €IWHCTBO KaApOBOH KO-
MaH/bI.

Yactuple npuHimnbsl [KII peryaupyior (QyHKIIMOHHPOBAHME OTAEABHBIX
SAEMEHTOB KAa/pOBBIX IIPOIIECCOB Ha TIOCYNAPCTBEHHOH TIpazKIaHCKON CcAyKOe.
Hampumep, CyIIecTBYIOT YacTHbIE ITPUHIINIIBI KaApPOBOr0 olecriedyeHts rocynap-
CTBEHHOTO armapara, IIPUHIIMIBI IIOMCKa, Ioxbdopa U oTOopa TOCCAYZKAIIHX,
IIPUHITUITEI TPOXOXKIEHUS TOCYyJapPCTBEHHON CAYXKOBI, ITPUHITUITEI CAY?KE€OHOTO PO-
cTa, IPUHIUIBI ITPOECCHOHAABHOI'O Pa3BUTHS II€PCOHAaAA, IIPUHIIUIIBI yIIpaBAE-
HUS [IEPCOHAAOM U [P.

B mponecce nmpodeccroHaAbHOTO pa3BUTHUS II€pCOHAaAa roCyJapCTBEHHBIX
OpPraHoOB CAEAyeT COOAIATH, HAIIPUMED, TaKUe YaCTHbIE ITPUHIIUIBEI KaJpOBOH
IIOAUTHKH, KaK HEIPEPBIBHOCTb, PETYAIPHOCTh, HOBHU3HA, CBA3b C IPaAKTHKOH,
11eAeCOO00Pa3HOCTb ITPOPECCHOHAABHON IIEPENOATOTOBKH U ITOBBIIIEHUS KBaAU-
durarmu. To ecTh B JAHHOM CAydYae IIPOMCXOAUT KOHKPETU3Allus OOIIUX U CIIe-
IIUAABHBIX IIPUHIIUIIOB MOCYAapCTBEHHON KaJApOBOM IIOAUTHKH B I'OCyJapCTBEH-
HOU IpakJaHCKOH CAyzKOe.

[IpuMmeHss obiime, crieliiasbHble U YacTHbIe TpuHIUNE! ['KIT Ha nmpakTH-
Ke, TOCyJapCTBO B AHIlE T'OCYyAapPCTBEHHBIX OPraHOB U NOAYKHOCTHBIX AMIL PETy-
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AUIPYET B 3a/JaHHOM HalIPaBACHHH KaJpPOBBbIE€ IIPOLIECCHI U OTHOLIEHUA B CHUCTE-
M€ aIMHUHHCTPaATUBHOU BAACTH.

B peaspHOI OeHCTBUTEABHOCTU CYILIECTBYIOT APYTHUE, «T€HEBBIE» IIPHUHIU-
IIbl peasu3alliy KaJpOBOH IIOAUTHKH Ha TOCYJApCTBEHHOU cAyzKbe, KOTOpbIe
HaxXOAdT y Hac JOBOABHO IIMPOKOE paclIpoCTpaHeHue. ITo TakKue, KaK abCOAo-
THU3allusd KOMAaHIHOI'O ITPUHIINIIA (POPMHPOBAHUS IIEPCOHAAA TOCYdapCTBEHHOM
cAy=KObI; TIoAbop M Ha3HAUYEeHHE KaApoB TOABKO IIO IIPU3HAKAM POJACTBEHHBIX,
3€EMASTYECKUX, APYKECKUX U HUHBIX CBS3€H; IPUHIUII KOPIIOPATUBHON 3aKpPBITO-
CTY; MNPUHIINUII He IIPO(PeCCHOHaABHOTO MaCTEPCTBa, a AWYHON NpPesaHHOCTU;
IIPUHIIUII HEMOTHBHPOBAHHOTO «OTCEBA HEYTOAHBIX»; HPHUHIIUII «T€A€(POHHOTIO
IIpaBar; IPUHIIUII IPOJAKH «XAEOHBIX» JOAKHOCTEH.

OTO NpPOUCXOAUT TaM, IZle HaAMEPEHHO HTHOPHUPYETCS 3aKOHOAATEABCTBO
0 TOCyZapCTBEHHOH CAykK0e M KaZIpOoBOM IIOAUTHKE, I'e (POpMasbHO U IIPU-
CTPaCTHO IIPOBOAATCH aTTeCTalluM, KOHKYPChl Ha 3aMEIIEeHHE BaKaHTHBIX
[OAXKHOCTEeH, T/le OTCYTCTBYET CAY3KE€OHBIH M OOIIleCTBEHHBIH KOHTPOAB, TAaC-
HOCTBh M OTKPBITOCTH KaApOBBIX IepeMelneHuii. [lo cyTu, 5TO mnomnpaHue He
TOABKO HOPM IIpaBa, HO U HOPM MODPAAH.

MexaHU3MBbI peaAu3allud KaapOoBOH MOAUTHUKH B cepe rocyaapCTBEHHOMH
CAYZKOBI.

KanpoBaga moauTHKa B aAMHUHHCTPATHUBHOM BETBH BAACTH PEAAU3YETCH
TpPeMs OCHOBHBIMHU IIyTAMU:

— dpopMHUpPOBaHUE KaAPOBOTO COCTaBa IIPOPECCUOHAABHBIX I'OCYyAapCTBEH-
HBIX CAYZKAaIlUX, 00AQOaIONINX HEOOXOAMMBIMH KadeCTBaMH I'OCyIapCTBEHHOIO
U OOIIIECTBEHHOIO CAYKEHUS,;

— yIpaBA€HHE [I€PCOHAAOM TPaKJaHCKOHW CAYKOBI U IIPUMEHEHHE COBpe-
MEHHBIX KaJPOBbIX MEXaHU3MOB U TEXHOAOTHH;

— MIOBBIIIEHHE POAHW M OTBETCTBEHHOCTH KaJIPOBBIX CAYKO IoCcyqapCTBEH-
HBIX OPTraHOB.

3amayy, OCHOBHBIE NPHUHIMUIIBI M IIpHOpHUTeTHBIe HamnpaBaeHud ['KII B cu-
cTeMe I'OCyIapCTBEHHOH CAyKOBI B OIpPENEeA€HHOU Mepe 3apHUKCHPOBAHBI HOP-
MaTUBHO: B PenepasbHOM 3akKoHe «O cHCTeMe rocygapcTBEHHOM cayxKObI Poc-
cuiickoit Peneparun» ot 27 mag 2003 r. No 58-P3 (ra. 2) [2]; B PenepasbHOM 3a-
KoHe «O rocyzapCTBEHHOM IpazkaaHCKOM caykbe Poccutickoit ®eneparum» ot 27
noag 2004 r. Ne 79-®3 (ra. 13) [1]. Hapaay c aTuM 3aga4u, IPUHIUNIBI U
npuoputeTsl ['KII B cucremMe rocyiapCTBEHHOIO yIIpaBA€HHS O0O3HAYEHBI B
€KEroAHBIX ITOCAQHUIX, YKa3ax U BeICTynAeHU4IX lIpesunenta PP u npembep-
MUHU-cTpa PP.

Peaanzamus KaapoBo# IOAUTHKU B TOCyAapCTBEHHOH cayxkbe Poccuu
IIpearoAaraeT pelleHne psaa OCHOBHBIX 3a4a4:

— CcO3/aHNe COBPEMEHHOM HOPMATHUBHO-IIPABOBOIH 0a3bl KaJapOBOM IOAU-
TUKHU U KaAPOBOH NEeATEABHOCTH B cpepe IoCyIapCTBEHHOM CAyKObI (pa3paboT-
Ka U OPUHATHE HOPMATHBHO-IIPABOBBIX aKTOB (PeAepasbHOTO YPOBHS, PETyAHU-
PYIOLIMX BOIIPOCHI KaApPOBOM IIOAUTHUKH U KaApOBOU AeATEABHOCTH B Poccuii-
ckoli Penepanun);

— TIOBBIIIIEHHE YPOBHS HAYYHO-TEOPETUYECKOro U HH(pPpOpMAaIlMOHHO-aHa-
AVTHYECKOI'0 obecriedeHus MpolieccoB popMmupoBanus u peaamsamu [KII B cu-
cTeMe aMUHHCTPAaTUBHON BAACTH,;
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— popMHpOBaHNE CHUCTEMBI yIIPABACHUSI I'OCYJapPCTBEHHOM CAyKOOH U ee
IE€PCOHAAOM, KOOPAUHAIIUSA AESITEABHOCTH KAaIPOBBIX CAYKO OpPraHoB rocyaap-
CTBEHHOHM BAACTH B paMKaxX HOBOIO PeepasbHOT'O TOCYJapPCTBEHHOI0 opraHa I10
YIIPaBA€HHUIO FOCYJaPCTBEHHOM CAYKOOiH;

— pa3BUTHE CUCTEMBI OMNOAHUTEABHOT'O MNPOdeCCHOHAABHOTO obpas3oBa-
HUs, yOpPaBAEHHE Pa3BUTUEM HPOJPECCHOHAABHBIX, MEAOBBIX M HPaABCTBEHHBIX
Ka4eCTB I'OCyJapCTBEHHBIX CAYXKaIllUX;

— CO3JaHHe CUCTEMbI TOCYJapPCTBEHHOT'O U OOIIECTBEHHOIO KOHTPOAS HAa
nporeccamu opmupoBaHud U peasusanyu ['KII u Hag KagpoBo# OesTEABHO-
CTBIO B cpepe roCyIapCTBEHHOM CAYKOBI;

— pa3paboTKa CHUCTeMbI KpUTepHUEB 3(PPEKTUBHOCTH KAAPOBOH ITOAUTHUKH
U KaJpOBOU OEATEABHOCTH, MHAUKATOPOB U TEHAECHIIUNU pPa3BUTHS KaIpOBOIO
HOTEHIIHaAa TOCYAapPCTBEHHOMN CAYZKOBI.

TakuMm o6paszoM, rocymapCTBEHHAsd KaapoBas MOAUTHKA SIBASETCS BazK-
HEMIIIEN OCHOBOM yIIPaBAEHHUHA IIEPCOHAAOM B CHCTEME IOCYLAPCTBEHHOU CAYXK-
ObI, T.K. IIPEACTaBASIET COOOM BBIpaKEHHE CTPaTETHH IoCyaapcTBa II0 moabopy,
oTOOpPy, paccTaHOBKE U MIPOPEeCCHOHAABHOMY Pa3BUTHIO €€ KaJIpOBOTO COCTaBa.

CoBpeMeHHOE COCTOsIHHE OOIIeCTBa MpPEeabsIBASIET Cepbe3Hble TpeOOBaHU
K YPOBHIO KOMIIETEHTHOCTH HX COTPYAHHUKOB IIPABOOXPAHUTEABHBIX OPraHOB.
OueBUOHO, 4YTO KpPyT 3a4ad4, CTOSIIUX IIE€peN POCCHMCKON KaapOBOM ITOAUTHKOM
B cucreMe MB/I Poccun upes3Bbl4allHO BeAHK. VX pelleHue MOAXKHO ONUPaThCHd
Ha MOHHUTOPHUHT AEHCTBYIOILETO 3aKOHOOATEABCTBA, aHAAU3 IIPaBOIIPHUMEHUTEAD-
HOM NPaKTUKH U MEXIAYHAPOMAHOTO OIbITAa B 3TOH 00AACTH, ITPOCBETUTEABCKOMH
[AEATEABHOCTH IIPAaKTUYECKUX COTPYAHUKOB OPraHOB BHYTPEHHUX [IEA.
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for interaction with state authorities at the federal and regional levels, subjects and local
self-government bodies, civil society institutions and the media in the implementation of
measures to increase the level of tolerance, reduce xenophobic manifestations.

The author consistently examines both theoretical and practical issues concern-
ing the concept and types of personnel policy in the field of public service, the state of
its regulatory support.

Keywords: personnel policy, state authorities, internal affairs bodies, local self-
government bodies, principles of personnel policy, offenses.

The personnel policy in the system of the Ministry of Internal Affairs of
Russia is of paramount importance, as it is designed to ensure the stability of
the internal political situation of the state and state authorities, the protection
of society and individuals from criminal encroachments against the founda-
tions of the constitutional system, social, national and religious equality and
many other socially dangerous encroachments. Law enforcement agencies need
to interact with state authorities, subjects and local self-government bodies,
civil society institutions and the media when implementing measures to in-
crease the level of tolerance and reduce xenophobic manifestations. On the ter-
ritory of Russia, the facts of the dissemination of extremist materials should be
suppressed, including in the framework of monitoring the information network —
the Internet.

In the student environment, in order to prevent the involvement of young
people in committing offenses, it is necessary to carry out preventive work. On-
ly properly selected, competent and qualified personnel of the Ministry of Inter-
nal Affairs system can do all this. To achieve these and many other goals,
a personnel policy is applied, the study and development of which has been re-
flected in a number of theoretical works, including the author's [5, 6, 7, 8, 9,
10, 11, 12, 13, 14, 15].

Before the stage of application (implementation) it goes through the stag-
es of formation. In order to correctly understand and characterize the person-
nel policy system of the Ministry of Internal Affairs of Russia, we will consider
the regulatory and theoretical issues concerning the concept and types of per-
sonnel policy in the field of public service.

Thus, for the first time, the concept of "personnel policy in the public
service system" officially appeared in the Concept of Reforming the Public Ser-
vice System of the Russian Federation, approved by the President of Russia on
August 15, 2001 [3]. Its fourth chapter was called "Personnel policy in the pub-
lic service system". In this document, the personnel policy was considered as
one of the main means and conditions for improving the efficiency of the func-
tioning of the public service system. The approach to the formulation of the
main tasks of the state personnel policy, to the establishment of ways of im-
plementation and priority directions of the state personnel policy in the system
of administrative power was also outlined here.

The term "personnel policy" has a broad and narrow interpretation. In
this context, it should be considered as:

— a system of principles and norms (which must be understood and for-
mulated in a certain way) that bring the human resource in line with the com-
pany's strategy (it follows that all personnel management activities — selection,
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staffing, certification, training, promotion — are planned in advance and coordi-
nated with a common understanding of goals and objectives organizations);

— a set of specific rules, wishes and restrictions (often not realized) in the
relationship between people and the organization: in this sense, for example,
the words "the personnel policy of our company is to hire people only with
higher education" can be used as an argument when solving a specific person-
nel issue.

The personnel policy in the civil service is understood as the general course
and consistent activity of the state on the formation of requirements for state
(municipal) employees, their selection, training and rational use, taking into ac-
count the state and prospects of the development of the state apparatus, the fore-
cast of qualitative and quantitative needs in the personnel of civil servants.

Scientific research and practical experience show that the personnel policy
in the field of public service is an expression of the state strategy for the for-
mation, professional development and ensuring the demand for human resources
in the system of administrative power. This is the essence of the state personnel
policy (hereinafter referred to as the GCP) in the field of public civil service.

We will also define the theoretical types of personnel policy, which at the
same time are actively implemented in practice.

Analyzing the existing personnel policies in specific organizations, two
grounds for grouping them can be identified.

The first reason may be related to the level of awareness of the rules and
norms that underlie personnel measures and the level of direct influence of the
management apparatus on the personnel situation in the organization. On this
basis, the following types of personnel policy can be distinguished:

— passive;

— reactive;

— preventive;

— active.

Passive personnel policy. The very notion of passive politics seems illog-
ical. However, we may encounter a situation in which the management of the
organization does not have a pronounced program of actions with respect to
personnel, and personnel work is reduced to eliminating negative consequenc-
es. Such an organization is characterized by the absence of a forecast of per-
sonnel needs, means of assessing labor and personnel, and diagnostics of the
personnel situation as a whole. Management in a situation of such personnel
policy works in an emergency response mode to emerging conflict situations,
which it seeks to extinguish by any means, often without trying to understand
the causes and possible consequences.

Reactive personnel policy. In line with this policy, the management of
the organization monitors the symptoms of a negative state in working with
personnel, the causes and situation of the crisis: the emergence of conflict sit-
uations, the lack of sufficiently qualified labor to solve the tasks, the lack of
motivation for highly productive work. The management of the organization is
taking measures to localize the crisis, focused on understanding the reasons
that led to the emergence of personnel problems. Personnel services, as a rule,
have the means to diagnose the existing situation and adequate emergency as-
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sistance. Although personnel problems are highlighted and considered specifi-
cally in the organization's development programs, the main difficulties arise in
medium-term forecasting.

Preventive personnel policy. In the true sense of the word, politics
arises only when the leadership has reasonable forecasts of the development of
the situation. However, an organization characterized by the presence of a pre-
ventive personnel policy does not have the means to influence it. The personnel
service of such enterprises has not only the means of personnel diagnostics,
but also forecasting the personnel situation for the medium term. The organi-
zation's development programs contain short- and medium-term forecasts of
the need for personnel, both qualitative and quantitative, and tasks for the de-
velopment of personnel are formulated. The main problem of such organiza-
tions is the development of targeted personnel programs.

Active personnel policy. If the management has not only a forecast, but
also means of influencing the situation, and the personnel service is able to de-
velop anti-crisis personnel programs, conduct continuous monitoring of the
situation and adjust the execution of programs in accordance with the parame-
ters of the external and internal situation, then we can talk about a truly active
policy.

But the mechanisms that management can use in analyzing the situa-
tion lead to the fact that the grounds for forecasting and programs can be both
rational (conscious) and irrational (little amenable to algorithmization and de-
scription).

In accordance with this, we can distinguish two subspecies of active per-
sonnel policy: rational and adventurous.

With a rational personnel policy, the management of the organization has
both a qualitative diagnosis and a reasonable forecast of the development of
the situation and has the means to influence it. The personnel service of the
organization has not only means of personnel diagnostics, but also forecasting
of the personnel situation for the medium and long-term periods. The organiza-
tion's development programs contain short-term, medium-term and long-term
forecasts of personnel needs (qualitative and quantitative). In addition, an inte-
gral part of the plan is a personnel work program with options for its imple-
mentation.

With an adventurous personnel policy, the management of the organiza-
tion does not have a qualitative diagnosis, a reasonable forecast of the devel-
opment of the situation, but seeks to influence it. The personnel service of an
organization, as a rule, does not have the means to predict the personnel situa-
tion and diagnose personnel, however, personnel work plans are included in
the organization's development programs, often focused on achieving goals im-
portant for the development of the organization, but not analyzed from the
point of view of changing the situation. In this case, the personnel work plan is
based on a rather emotional, poorly reasoned, but maybe also a correct idea of
the goals of working with personnel.

Problems in the implementation of such a personnel policy may arise if
the influence of factors that were not previously included in the consideration
increases, which will lead to a sharp change in the situation, for example, with
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a significant change in the economy, which may displace the current status of
the organization. From the point of view of personnel work, it will be necessary
to retrain personnel, however, rapid and effective retraining can be successfully
carried out, for example, at an enterprise with young personnel rather than at
an enterprise with very qualified, well-specialized elderly personnel. Thus, the
concept of "quality of personnel” includes another parameter that, most likely,
was not taken into account when preparing a personnel work plan within the
framework of this type of personnel policy.

The second reasons for the differentiation of personnel policies may be
a principled orientation towards own personnel or external personnel, the degree
of openness towards the external environment in the formation of personnel. On
this basis, there are traditionally two types of personnel policy — open and closed.

An open personnel policy is characterized by the fact that the organiza-
tion is transparent to potential employees at any level; you can accept and
start working both from the lowest position and from a position at the top
management level. The organization is ready to hire any specialist, if he has the
appropriate qualifications, without taking into account work experience in this
or related organizations. This type of personnel policy is characterized by mod-
ern telecommunications companies or automobile concerns that are ready to
"buy" people at any job levels, regardless of whether they have previously
worked in similar organizations. This type of personnel policy may be adequate
for new organizations leading an aggressive policy of market formation, focused
on rapid growth and rapid entry to the forefront in their industry.

The closed personnel policy is characterized by the fact that the organiza-
tion focuses on the inclusion of new personnel only from the lowest official lev-
el, and replacement occurs only from among the employees of the organization.
This type of personnel policy is typical for companies focused on creating a cer-
tain corporate atmosphere, forming a special spirit of involvement, as well as,
possibly, working in conditions of shortage of human resources.

The State, as the sole employer of public servants, imposes the necessary
requirements on their qualifications and abilities, behavior in and out of the
service, including issues of service ethics, attitude to politics, and the quality of
performance of official duties.

Consideration of the main provisions concerning personnel policy in the
Ministry of Internal Affairs system would not be complete without considera-
tion of the principles of state personnel policy in the field of public service and
the mechanisms of its implementation.

The famous French administrator and management specialist Henri
Fayol wrote: "The principle is a beacon that helps to orient oneself: it can serve
those who know the way to the port" [4].

The principles of the state personnel policy in the field of public service
are its main regulatory provisions reflecting the patterns and trends in the de-
velopment of personnel processes and relations in the field of public service;
these are the guiding rules that underlie the activities of the subjects of the
State Enterprise for the development and implementation of the state person-
nel policy in the field of public service.
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The Federal Law "On the State Civil Service of the Russian Federation"
No. 79-FZ (Article 60, paragraph 1) for the first time attempted to legitimize
such provisions [1]. At the same time, the legislator determines not the princi-
ples of the state personnel policy as a whole, but the principles of the formation
of the personnel of the civil service, i.e. part of the whole. Law No. 79-FZ estab-
lishes two such principles:

1) appointment of civil servants to the position of civil service, taking into
account their merits in professional service activities and business qualities;

2) improving the professional skills of civil servants.

The first principle is the appointment of civil servants to the civil service
position, taking into account their merits in professional service activities and
business qualities. In the West, this is the basic principle of the formation of
civil service personnel. Previously, it was not used in our personnel policy and
personnel work. This principle has long been successfully tested in a number
of developed Western countries, where it is the key principle of appointment to
public service positions. In England and the USA it is called "merit system",
and the current system of public service there is called "meritocracy", i.e. by
the power of merit and service people.

Compliance with this principle requires the development and application
of mechanisms that allow taking into account the personal merits of a citizen
entering public service and a civil servant during service. This principle re-
quires management and personnel bodies to carefully consider all the merits of
each civil servant in order to determine his individual contribution to solving
the tasks facing the state body and its structural unit.

This involves the maintenance of documentary forms of accounting of of-
ficial servants and achievements of personnel in a state body, requires the use
of a perfect and objective system of assessments of official performance and
behavior of officials. In order to personify their service merits in practice, mod-
ern procedures for evaluating the service merits of each person should be used,
not only by higher-ranking bosses, but also by equal and even lower-ranking
employees. The main mechanisms for the implementation of this principle
should be called the regular certification of civil servants; introduction of a
special order of remuneration for individual civil service positions, in which it is
made depending on the effectiveness of professional service activities, the indi-
cators of which are defined in the service regulations. In general, the mecha-
nisms for implementing this principle of working with personnel have not yet
been investigated and worked out.

The second principle — improving the professional skills of civil servants
implies the need for them to develop their professional knowledge, skills and
abilities. The mentioned law introduces a new category — "professional skills of
civil servants". It complements the fundamental principle of the civil service —
"professionalism and competence of civil servants".

The main mechanism for the implementation of this principle is the profes-
sional development (training) of civil servants. The improvement of professional
skills in the civil service is carried out through continuous additional professional
training of civil servants and includes professional retraining, advanced training,
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internship. The institute of personnel reserve, formed on a competitive basis,
should also contribute to the growth of professional skills of employees.

Consequently, the principles of the formation of the personnel of the civil
service, established by law, represent the core of the system of special princi-
ples of the state personnel policy in the field of public service relations.

The principles of the state personnel policy in the field of public service
should be classified into three groups: basic (general), special and private.

The basic ones are constitutional (general) principles that define the es-
sential features of the GCP as a whole. They are typical for all types of person-
nel activities, including public service. These are scientific, realistic, legality,
democracy, complexity, consistency, unity, integrity and multilevel character,
perspective, spiritual and moral character, humanism, transparency and
openness, social justice, the principle of equal opportunities, lack of discrimi-
nation in hiring, objective assessment of professional and personal-moral qual-
ities of the employee.

These principles give the GCP legitimacy, purposefulness, integrity,
meaningful certainty and the necessary pragmatism.

Special principles express the functional purpose, priorities, and substan-
tive elements of the state personnel policy characteristic of the state civil service.

In this regard, the following special principles of the State Civil Service
are applicable to the state civil service: equal access to public service, taking
into account professional training and business abilities; selection and selec-
tion of personnel according to their professional, business and moral qualities;
professionalism and competence of personnel, improvement of professional
skills of employees; consideration of merits and business qualities of employees
in their professional service the combination of continuity and periodic updat-
ing of personnel; stability of personnel; personal responsibility of the first head
for the selection of personnel and work with personnel; non-partisanship and
political neutrality of civil service personnel; legal and social protection of per-
sonnel; stimulation of the career of personnel; control (including public) over
personnel activities in the state body; unity of the personnel team.

The private principles of the GCP regulate the functioning of individual
elements of personnel processes in the state civil service. For example, there
are private principles of staffing of the state apparatus, principles of search, se-
lection and selection of civil servants, principles of civil service, principles of
professional growth, principles of professional development of personnel, prin-
ciples of personnel management, etc.

In the process of professional development of the personnel of state bod-
ies, it is necessary to observe, for example, such private principles of personnel
policy as continuity, regularity, novelty, and connection with practice, expedi-
ency of professional retraining and improvement of qualification. That is, in
this case, there is a concretization of the general and special principles of the
state personnel policy in the state civil service.

Applying the general, special and particular principles of the GCP in prac-
tice, the state, represented by state bodies and officials, regulates personnel pro-
cesses and relations in the system of administrative power in a given direction.
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In reality, there are other, "shadow" principles of the implementation of
personnel policy in the civil service, which are quite widespread in our country.
These are such as the absolutization of the command principle of the formation
of civil service personnel; the selection and appointment of personnel only on
the grounds of kinship, fraternal, friendly and other ties; the principle of corpo-
rate closeness; the principle of not professional skill, but personal devotion; the
principle of unmotivated "dropout of undesirables"; the principle of "telephone
law"; the principle of sale "bread" positions.

This happens where the legislation on public service and personnel policy
is deliberately ignored, where formal and administrative certifications, competi-
tions for vacant positions are held, where there is no official and public control,
transparency and openness of personnel movements. In fact, this is a violation
of not only the norms of law, but also the norms of morality.

Mechanisms for the implementation of personnel policy in the field of
public service.

The personnel policy in the administrative branch of government is im-
plemented in three main ways:

— formation of the personnel of professional civil servants with the neces-
sary qualities of public and public service;

— management of civil service personnel and the use of modern personnel
mechanisms and technologies;

— increasing the role and responsibility of personnel services of state bodies.

The tasks, basic principles and priority directions of the GCP in the sys-
tem of public service are to a certain extent fixed normatively: in the Federal
Law "On the System of Public Service of the Russian Federation" dated May 27,
2003 No. 58-FZ (Chapter 2) [2]; in the Federal Law "On Public Service Civil Ser-
vice of the Russian Federation" dated July 27, 2004 No. 79-FZ (Chapter 13) [1].
Along with this, the tasks, principles and priorities of the GCP in the public
administration system are outlined in the annual messages, decrees and
speeches of the President of the Russian Federation and the Prime Minister of
the Russian Federation.

The implementation of personnel policy in the civil service of Russia in-
volves the solution of a number of main tasks:

— creation of a modern regulatory framework for personnel policy and
personnel activities in the field of public service (development and adoption of
regulatory legal acts at the federal level regulating issues of personnel policy
and personnel activities in the Russian Federation);

— increasing the level of scientific-theoretical and information-analytical
support for the processes of formation and implementation of the GCP in the
system of administrative power;

— formation of the management system of the civil service and its person-
nel, coordination of the activities of the personnel services of state authorities
within the framework of the new federal state body for the management of the
civil service;

— development of the system of additional professional education, man-
agement of the development of professional, business and moral qualities of
civil servants;
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— creation of a system of state and public control over the processes of
formation and implementation of the State Enterprise and over personnel activ-
ities in the field of public service;

— development of a system of criteria for the effectiveness of personnel
policy and personnel activities, indicators and trends in the development of the
personnel potential of the civil service.

Thus, the state personnel policy is an important basis for personnel
management in the public service system, since it is an expression of the
state's strategy for the selection, selection, placement and professional devel-
opment of its personnel.

The current state of society places serious demands on the level of com-
petence of their law enforcement officers. It is obvious that the range of tasks
facing the Russian personnel policy in the system of the Ministry of Internal Af-
fairs of Russia is extremely large. Their solution should be based on monitoring
of the current legislation, analysis of law enforcement practice and internation-
al experience in this area, educational activities of practical employees of inter-
nal affairs bodies.
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«[IpaBHAO CHMMEHTaAB» B HOBEHILIEH NMpPaKTHKE
Cyna EBponelickoro Coro3a

.. AebeneBa’

Annoranusa. B cratee paccMaTpuBaeTCs pa3BUTHE IpaBuAa CUMMEHTAABb IIOCAE
npuHatusa B 2007 romy AnmccaboHCKOTO [0TOBOpa, KOTOPBIM 3HAMEHyeT CO0OM coBpe-
MeHHBIH sTanm pas3BuTUs npaBa Esponeiickoro Coroza (EC). CoraacHo ykaszaHHOMY
paBUAy, KoTopoe 0bino npuHaTo CynoMm EBponerickux coobmiectB B 1978 roay, Haiiu-
OHAABHBIM CyZl JOAXKEH He3aMeOAHUTEABHO OTKa3aThb B IIPUMEHEHHH HOPME HallOHaAb-
HOTO IIpaBa, KoTopasa npotuBopedutT npaBy EC. Cerogua Cyn B I1eAOM IIOATBEPKOAET
npaBuao0 CUMMEHTaAb, [TI03BOASIS OTCTYIIATh OT HETO TOABKO B MCKAIOYHUTEABHBIX CAyda-
gx 110 ITpeobaamaronM coodpazkeHuda npasa EC nau HarmmoHasbHOro Ipasa. [Ipu aTom
CTaHOapT [A0Ka3bIBaHUS II0 AAHHBIM [€AaM SBASETCS Ype3BbIUalHO BBICOKHM, IIO-
ckoabKy Cyn crapaeTcs COXpaHUTh IPUHATBHIM B neae CHMMEHTaAb MEXaHHU3M [eH-
CTBU4 IIPUHIIUIIA BEPXOBEHCTBA.

KaroueBbI€ cAOBa: €BPOIIEMCKOE IIPaBO, HAIIMOHAaABHOE IIpaBo, EBpomneiickuii
COI03, IIpaBOBasd CUCTEMa, IIPaBOIOPSA0OK, KOAAM3HWOHHAST HOpPMa, HHTETPallIOHHOE
IIpaBo, MEXAYHAPOIHOE IIPAaBo.

- BedeHHe. [IpaMoe aeficTBUE U BEPXOBEHCTBO ABASIIOTCH KAIOYEBBI-
MU KBaAU(UKAIIMOHHBIMH XapaKTepUCTUKaMHU npaBa EBporeiicko-
ro Coroza (masee — EC). B Pemtenuu no neay Costa v ENEL 1964 ro-
- Aa [1] mpuHIMIO BEPXOBEHCTBA BIIEPBBIE IIOAYYHA CBOE TEOpEeTHUYE-

ckoe obocHoBaHme [16, c. 38-63]. CoraacHO NOAXOAY, MPEOAOKEH-
Homy CymowM, mmocae Toro, Kak HopMa IrpaBa CoobmiecTB (a HbIHe — Coro3a) 6aa-
rogaps IIPUHIUIY IIPSIMOTO OEMCTBUA CTAHOBUTCH 4YaCTbI0O HAIIMOHAABHOTO
IIPaBOBOTO IIOpsaKa, OHa obaamaeT IMPHOPUTETOM IIEPEN AIOOBIM ITOAOXKEHHEM
HaIlMOHAABHOTO IIpaBa. B HacTodIlee BpeMs BEPXOBEHCTBO pacCMaTpHUBAETCH
B KadecTBe MeTalpHHIUIIa npaBa EBponeiickoro Coro3a, KOTOPBIM HMeEET Iie-
ABIN pan dyHKIUH [19, p. 157-172].

[HeHnTpaabHOM (PyHKIMEH MPUHITUIIA BEPXOBEHCTBA OCTAETCS pa3pelleHue
KOAAM3UH Mexay nmpaBoM EC u HallMOHaABHBIM IPpaBOM BO BHYTPEHHEM IIpaBoO-
BOM IIOpPSZIKE TOCYyAapCTB-YA€HOB (KOAAM3HMOHHAs (PyHKING). B maHHON cBa3u
IIPUHSTO TOBOPHUTH O IIpHopuTeTe (primacy, priority) npaBa EC Han HaitmoHasb-

* AeGenera SIHa HropeBHa, MAAIINI HAYYHBINA COTPYAHUK WHCTUTYTA 3aKOHOAATEAD-
CTBa U CPaBHUTEABHOTO HpaBoBeneHud mnpu [IpaBureabcTBe Poccuiickoit Penepanuu. E-mail:
lebedeva.ioanna@yandex.ru
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HBIM IIpaBOM rocyaapcTBa-daeHa. [loHaTHE «IpHOpUTET» OTpakaeT ToO, YTO IIpa-
Bo Coro3a MMeeT TOABKO IIPHUOPUTET B IIpuMeHeHUHU (primacy of application) 6e3
pelIeHus BoIpoca 06 HepapXuidecKOM BEPXOBEHCTBE BO BHYTPEHHEM IIPaBOBOM
nopsake [17, p. 744-763].

B neaax, KoTopble paccMaTpUBaAUCh ITocae AuccaboHCKoro norosopa, Cyn
EC ue orcreinaet kK aeay Costa v ENEL, 4TO CUMBOAU3UPYET HAaAMYHE KOHCEHCyca
B OTHOIIIEHUHU COAEPKaHUSA YKa3aHHOI'O IPHUHIUIA. B paccMoTpeHHOM Ho31HEE
neae Simmenthal 1978 roma [2] 6bIA IpeAyCMOTPEH MEXaHHU3M OEUCTBUSA HPUH-
IUIIa BEPXOBEHCTBA — HOpPMeE HAIlMOHAABHOIO ITpaBa, KoTopas BCTyIaeT B KOH-
davkT ¢ paBoM EC, moaXHO OBITH Hemeo/leHHO OTKa3aHO B IIPUMEHEHHH |2,
. 21-25]. Coraacuo Jeraapammu Ne 17 K AuccaboOHCKOMY JOTOBOPY, BEPXOBEH-
CTBO fBASETCS «KpaeyroAbHBbIM ITpuHIUNOM npasBa CoobiectBa» [3], a HbBIHE —
EBpormnetickoro coro3sa.

1. IloaTBepxkaeHHe npaBHAa CHMMeHTaAb. [IpaBuao CumMeHTaAb
HEHW3MEHHO SBAFETCS IIPEAMETOM PacCMOTPEHHd B HoBeHield mpakTuke Cynaa
EC. Cyn mocaemoBaTeAbHO YKAOHSIETCS OT TOrO, 4YTOObI MHpu3HaBaTh mnpaBo EC
HepapXudecKU BBICIIIHM, YKasbIBasd AHUIIL HA TO, YTO OHO BCerzma obAamaeT IIPHO-
puTeToM B IipuMeHeHuu [18, c. 160]. OTo nmeer nBa 1nocaencTBusd. [lepBoe U3 HUX
3aKAIO4YAeTCsI B TOM, UYTO IIOOOHAsI IIO3HIUS OCTaBASIeT Ha yCMOTPEHUE TIoCy-
JapCTB-YAECHOB OIIPEAEACHHE HMepapXUU HUCTOYHHKOB HallMOHAABHOrO mpasa. Cae-
OYET IIOBTOPUTHCH, UTO OAd Cyzia rAaBHBIM 9BASETCH IIPUOPUTET B IPUMEHEHUH.

Bropoe nocaencTBue 3akarodaeTcd B TOM, YTO HOpMa HallMOHAABHOTO IIpa-
Ba, KOTopasi BXOAUT B IIpoTHBOpeudme c IpaBoM EC, ocraercsa neliCTBUTEABHOM,
U HeE IIOJIAEXKUT IIPUMEHEHUIO TOABKO B paMKaxX KOHKPETHOIO zeaa. B gactHocTH,
B neae IN.CO.GE. npamMo ykasbIBaeTcd, 4TO «H3 pelleHud 1o neay CuMMeHTasb
HEAB3sI CAeAaTh BBIBOM, YTO HECOBMECTUMOCTH C IIpaBoM CooOIiecTBa ITOAOKEHUS
HaIMOHAABHOIO ITpaBa, IIPHUHSTOTO II030Hee, UMEET TaKoe AeHCTBHE, YTO 3Ta HOp-
Ma IIEPECTaEeT CyIllecTBoOBaTh» [4|. HaimonaavpHBIN Cyz, BHE 3aBHCHMOCTH OT HH-
CTaHIIUH, K KOTOPOH OH OTHOCHUTCS, MOKET I10 COOCTBEHHOM MHUIIMATUBE «HE ITPU-
MeHSTH (to set aside) HalrMOHaABHBIE ITOAOXKEHUs» [2, 1I. 21|, KOTOpPBIE IIPOTUBOPE-
gat npaBy CoobitectBa (a HbIHe — Coro3a). B maHHOM caAydyae HeT HEOOXOIUMOCTU
3amnpalyBaTb MHEHUE BBIIIIECTOSIIMX OPTaHOB BAACTU M OXKUAATH UX pPEILIEHUS.
OnHako MoAOOHOE «CaMOBOABLHOE» HEIIPHUMEHEHHe NeHCTBYIOIIEr0 HAITMOHAABHOTO
IIpaBa MOXKET HMETh OTAeAbHBble HEraTHBHBIE IocaenCcTBUS. [loaToMy HallOHAAB-
Hble Cyabl, B OCOOEHHOCTH, MEPBOM HHCTAHIINH, dyacTo obOpamiatorca B Cyx EC
C IIPEIoUIIMAABHBIMHU 3aIIPOCaMH C IIEABIO 3aPyIHUTHCH €TI0 (IIOAIEPIKKOM».

BecvMma nmpumedaTeAbHBIM IBAGEeTCS OeA0 Ince, KOTOpoe OBIAO paccMoTpe-
HO Cymom EC B 2016 roay [5]. OHO KacaaoCh ToCyJapCTBEHHOM MOHOIIOAWH Ha
CIIOPTUBHBIE CTaBKU B ['epmanuu. Paxee cyniectBoBaHHe TaKOM MOHOIIOAWH HE
pa3 IIpHU3HaBaAOCh ITpoTUBOpedanuM paBy EC, B ToM 4ncae B U3BECTHOM [JIEAE
Winner Wetten 2010 roma [6], koTopoe OymeT paccMoTpeHO masee. MoHOIIOAUS
COXpaHsAaCh, IIOCKOABKY ITPOTHBOpEYAaIlli€é HOPMBbI JOATOE€ BpeMsl HaXOAHAUCH
Ha cTaauu pepoOpMUPOBaAHUM.

CoraacHO 0OOCTOSATEABCTBAM [eAa B OTHOIIEHUH TIpaxKAaHKU [epmMaHun
Cebat MHue, KOoTOpad OCYIIECTBASIAA IIOCPEIHUYECTBO B YKa3aHHOU cdepe, ObI-
AO 3aBEZIEHO YTOAOBHOE AeAo. MecTHbIM cyn r. 30HTXO(eH HanpaBUA IPEIOIU-
IIUaABHBIM 3aIlIpoC B OTHOILIEHUU TOT'O, YTO JOAXKEH [eAaTh HaAIlMOHAABHOU Cya
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B CHTyalluM, Korja IIpoTuBopedaniad npaBy EC HopMa HallMOHaABHOIO IIpaBa
HaxXOoAUTCS Ha cTraauu pedopmupoBaHus. B cBoem pemennn Cyn EC nmoarsep-
[UA, YTO IIpefocTaBAeHHe IIpuopurera npaBy EC aBagercs obsizaHHocmblO Cy-
[IOB U UHBIX OPraHOB, BKAIOYAS T€X, KOTOPbIE OCYIIECTBASIOT YTOAOBHOE IIPECAE-
noBaHue [5, 11.64]. Takum o6paszom, Cyn mpeapela BOIIPOC O TOM, YUTO I-3Ka
HNH4ye He MOXKeT ObITH IPUBAEYEHA K YTOAOBHOH OTBETCTBEHHOCTH.

B maHHOM OTHOLIEHHH YKa3aHHOE OEAO CO3BY4YHO c pemieHneM Cyna 1o
neny Rémer 2011 roma [7]. CoraacHo obOctodreabcTBaMm paeaa HOpren Pémep
BCTYIIMA B TIpasKIaHCKOE€ IMapTHEPCTBO B COOTBETCTBUH C 3aKOHOAATEABCTBOM
l'epmannnu. Panee ykazaHHBIH rpakgaHuH Ooaee 40 aer paboranr B OmHOE H3
MYHHUIIUIIAABHBIX CAY2KO ropoma 'amOypr — Freie und Hansestadt Hamburg. ITo-
CA€ BCTYIIAEHHS B IIapTHEPCTBO rocrnoauH Pémep morpeboBaa, 4TOOBI €ro I€H-
cudg Oblaa IlepecuyruTaHa B TOM K€ MOPSAKE, UTO M OAS AUI], KOTOPblEe BCTYIIUAU
B Opak. OmHaKO MyHHIIHUIIaAbHAas CAyK0a OTKas3aAach OCYIIECTBUTH IIepecdeT
neHcuu. [leao roctynmao B TpymoBo#t cyn ropona 'amOypr, KOTOpPBIH HAIIpaBUA
npewoaunasbHbIi 3anpoc B Cyn EC.

Cyn EBpomelickoro corosza IIOCTAaHOBHUA, YTO YaCTHOE AMII0 HMEET BO3MOXK-
HOCTBH IIOAB30BAaThCsI TAapPaHTHUSIMH PaBHOTO oOpallleHus B cepe Tpyaa U 3aHSITO-
ctu B cootrBeTcTBUU C [dupekTtuBoii Cosera 2000/78/EC [8, c. 16-22]. [lepuoxn
TpaHcoOpMaIlMl AUPEKTUBBI B 3aKOHONATEABLCTBO ['epMaHMH HCTeK 2 nekabpd
2003 roza. Ilo aro#t mpuuymHe TpynoBoM cyn Mor HemeosleHHO OTKa3aTh AUCKPH-
MHUHAIIMOHHOMY IIOAOXKEHUIO HAITMOHAABHOIO IIpaBa, He MO0XKHUIAsACh COOTBETCTBY-
IoIeH 3aKoHomaTeAbHOU pedopMbl. Cyn MpsSMO yKaszaas, YTO IIPUOPUTET IIOAOKE-
HHU{ AUPEKTUBBI B JAHHOM CAy4dae IIPSIMO IIPOMCTEKaeT u3 IpaBuaa CHUMMEHTaAb
[8, 1. 54-56].

Takum obpasoMm, mocae AuccaboHckoro goroBopa Cyn caeoyeT AUHUU pe-
meHnd CHUMMEHTaAb II0 Pa3AWYHBIM JeAaM, B KOTOPBIX HOpMa HaIlMOHAABHOTO
IIpaBa He IIOIOAEXKHUT IIPUMEHEHHIO B CBA3U C IIpoTuBopeuneM npasy EC. [laaee
OyayT pacCMOTpPEHBI pa3AHYHbIEe CUTyalllM, B KOTOpPhIX Cya yKazaa Ha BO3MOXK-
HOCTB OrpaHudeHUs npaBusa CHUMMEHTaAb B YaCTU HEMEIAEHHOI'O OTKa3a B IIPH-
MEHEHUH IIPOTUBOPEYAIIIEr0 HAIlMOHAABHOTO IIpaBa.

2. OrpanunyeHHne npaBuaa CuMmMeHTaAb. B HoBelel npaktuke Cyna
EC manmuoHaAbHBIE Cyabl JOBOABHO YaCcTO O0pAaIIalOTCs C IPEIOAUIINAABHBIM 3a-
IIPOCOM B OTHOIIEHHUHM OIPENEA€HHBIX HCKAIOUHUTEABHBIX CAYYaeB, KOTOPbIE MO-
TyT OIlpaBlaTh OTCTyHA€eHHe oT IpaBuaa CummeHTaab. IIpu stom Cyn BecbMma
OCTOPOZKHO NEUCTBYET B CHUTyallUdX, KOTJa B KadeCTBE TaKUX CAydaeB IIPHUBO-
OATCH «HepapxXUdecKue apryMeHThD», TaKHe KaK CTaTyC IIpOoTHBoOpedalleil Hop-
MBI HaIlMOHAaABHOTO IIpaBa BO BHYTpPEHHEM IIpaBoBoM Iopsanke. B 1eaom Cyn
OTKa3bIBaeTCd OTpaHUYUBATH IIpaBHAO CHUMMEHTAaAb CO CCBIAKOM Ha TO, 4YTO
HOpMa HMeeT OTHOIIIEHHEe K KOHCTUTYIIMOHHOMY KaTaAOTy IIpaB U CcBOOOM HAU
0COo0yI0 BaXKHOCTBh B KOHTEKCTE HallMOHAABHOIO IIyOANMYHOTrO ropsaaka [9].

BMecto wmepapxmdecKol IOCTaHOBKU Bompoca, Cyna IocaegoBaTeABHO
pas3BUBaeT UIEI0 O TOM, YTO OTKAOHEHHE OT IIpaBusa CHUMMEHTaAb MOXKET UMETh
MECTO TOABKO B CAyYae HaAWYHUd «IIpeobramaroimx coobpaxkeHud npasa EC nan
HaloHaAbHOro mpaBa» (overriding considerations of EU or national law) [19,
c. 163]. B TakoM cay4yae IOIIYCTHMO COXpPaHEHHE MOASIIETOCS HapylIeHUd IIpaBa
EC. OmgHako IIOHATDH, SIBASETCS AW KaKOe-TO COOOpazkeHHe IIpeobAaiaroiniuM,
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JOBOABHO TpyaHO. [lauusbiii Bonpoc Cyn EC paspeniaerT B KaXXA0M KOHKPETHOM
caydae (case-by-case). 9To TakKe CBUIAETEABCTBYET O TOM, YTO HAIIMOHAABHOMY
CyAy KpalHe CAOXKHO pa3pelnInuTh N0A00HBIH BOIIPOC CAMOCTOSTEABHO.

B pemenuu no neay Kapferer, koTropoe 6b1a0 BerHeceHO B 2006 roxy, cpe-
aU TIoM0OHBIX cooOpaskeHUM (pUrypHpoBaAs OOIIEIIPaBOBOM ITPUHIIMII OKOHYA-
TEABHOCTHU cynebHBIX pelteHui (res judicata). Cyn ykazaa, uro «apaBo Coobirie-
cTBa He TpebyeT, YTOObI HAITMOHAABHBIN CyZl OTKa3bIBaA B IIpuMeHeHHH (disap-
ply) BHyTpeHHUM IIpaBHAAM IIPOLIEAYPHI, IIPUAAIONINM OKOHYATEABHOCTE CyIe0-
HOMY pEIIeHUI0, Ja¥Ke €CAU 3TO II03BOAHUAO OBl YCTPaHUTH HapylleHHe IIpaBa
CoobirecTBar [10]. BesycaoBHO, 3T0 mIpencraBaseT cobod orxon oT mo3unmu Cy-
na 1o neay CUMMeHTaAb, Tle pelleHNd CyI0B IIPsIMO BKAIOYEHBI B IIepeYeHb UC-
TOYHHUKOB, KOTOPbI€ HAIITMOHAABHBIH CyZ IPU HAAWYUU IIPOTUBOPEYHS MOXKET HE
npuMeHaTh. [IyHkT 22 Pemenuda o neay CuMMeHTaAb TAacUT: «COOTBETCTBEHHO
Aroboe TIOAOKEHHEe HaIlMOHAABHOH IIPaBOBOM CHCTEMBI M AIOOYIO 3aKOHOATEAb-
HYIO, aIMUHHUCTPATHUBHYIO HAU CYOeOHYI0 NPpaAKmMuKy... . HallMOHAABHBIHN CyI....Haae-
ASIETCSI [IOAHOMOYUSIMH. .. .HEe IpUMeHATh [2]. OnHako, B neae Kapferer nckaroue-
HUE [IeAaeTCS TOABKO B OTHOIIIEHHH OKOHYATEABHBIX PEIIeHHM, KOTOpPbIe HE IIOMI-
AekaT nepecMoTpy. [laHHas IIpaBoBas BO3MOXKHOCTH Oblra IIOATBEpPIKIEHA U B
IIOCTAMCCAa0OHCKOM pelleHNH 110 aeAy Impresa Pizzarotti [11].

Tem He MeHee, cooOpaskeHusd res judicata He Bcerma IpeobAamarOT HaL
IIPUHIIUIIOM BEPXOBEHCTBA. [lake B cAydae OKOHYATEABHOI'O XapakKTepa pelre-
HUs, eMy MOXKeT OBITh OTKa3aHO B IIPUMEHEHHUH, €CAU IIpeobaaaaroiye coobpa-
xkeHUus npaBa EC ycuauBaroT HIPUHIIMII BepxXoBeHCTBa. [lomoOHaa kKapTHUHA
Habaonmaercsa B pemeHun Cyna mo geay Lucchini 2007 roga [12]. B Hem mpsmo
YKa3blBAAOCh, YTO HAIIMOHAABLHBIH CyZ HE MOKET IPHUMEHUTH OKOHYATEABHOE
pelIeHue cyaa, KOTOpoe CAaHKIIMOHUPYET T'OCyAapCTBEHHYIO ITOMOIIE ITPEeAIIPUsI-
Tuio [12, no. 52-62]. [IpuyuHO# 5TOMy cTaso To, 4yTo EBpomnelickasg KoMHCCHA
paHee IpH3HAAA TAKyIO IIOMOIIL HE COOTBETCTBYIOLIEH IIOAOKEHHUSIM O BHYT-
perHeM peiHKe [13]. TakuMm o06pas3oM, paszdesnieHue kKomnemeHyuuu mexoy Cotro-
30M U 20cYOapCmMBOM-UNEeHOM SIBASIETCS IIPeobAaqaronM coo0paskeHueM, KOTo-
poe Cyn cTaBUT BBIIIE OOLIEIPaBOBOrO IpUHIIHNA res judicata.

B neae Winner Wetten 2010 roma B KadecTBe BO3MOIKHOTO ITpeodAaiaro-
mero uHTepeca CynoM paccMaTpUBAaACS IPUHIUII IIPAaBOBOM OIIpPeneAeHHOCTH,
KOTOPBIA TpedyeT SCHOCTU U IOCTOSHCTBa B IIPABOBOM IIOAOKEHHU CYOBHEKTOB
U COMep:KaHUU IIPaBOBBIX HOPM [6]. B mperoguiinasbHOM 3ampoce ObIAO OTMeYe-
HO, YTO 3aKOHOMAATEALCTBO ['epMaHNM O CIIOPTHUBHBIX CTaBKaxX HaXOAUTCS Ha
craguu pedpopMUpoBaHUS. [10 MHEHHIO HAIMOHAABHOTO CyJa, HEIpHUMeHEeHUe
TAKOH HOPMBI MOTAO OBI UMETH «3(P(PEKT JOMUHO», B pe3yAbTaTe KOTOporo obpa-
30BaAcs Obl ImpaBoBo# mpobea (legal vacuum) B peryAnpoBaHUU CIOPTHUBHBIX
CTaBOK. YKa3aHHOE IIPOTUBOPEYUT ITPUHIIUILY ITPABOBOH OIIPEeNeA€HHOCTH.

Cyn EC orMmeTnaA aBa BaKHBIX IOAOXKeHUd. [lepBoe 3akAOYaeTcs B TOM,
YTO «YCAOBUS ITPHUOCTAHOBAEHHd [IpaBusa CHUMMEHTaAb — NPUM. A8Mmopdal MOTyT
OBITH ompeneAeHbl UCKAouuTeabHO Cymom» [6, m. 69]. OTo o3HauaeT ImoATBeEp-
JKIeHUEe HCKAIOYUTEABHOH KoMmImeTeHIuU Cyaa B OTHOIIIEHHH TOTO, YTO MOIKET
SIBASTBCSI «IIpeobAaaroIuM cooOpaskeHHeM IpaBa EC HAM HaAIIMOHAABLHOIO
npaBar. be3d Haamumga coobpazHod mo3uimu Cyma oTKa3 HaIlMOHAABHOIO Cynaa
B ripuopurete IrpaBy EC Bpan au OyzeT pacCMOTPEH B Ka4eCTBE ITPaBOMEPHOTO.
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YKazaHHOe TakxKe OOBSICHSIET, IoYeMy HaIlMOHaAbHBIE CyObl B TaKHX CAydasX
4yacTo 00pallarTcd C IIPEeaUIINaAbHBIME 3aIIpOCaMHU.

Btopoe, Ha uyTo ob6paTua BHUMaHue Cym, 3TO TO, YTO TEOPETHUYECKH ITPUH-
IIUTT ITPABOBOH OIPEIEACHHOCTH U MOIIBITKA M30eXKaTh IMPaBOBOTO ITpobesaa MOTYT
paccMaTpuBaThCd B KadecTBe «IIpeobaaarolx coobpazkeHui» [6, 11.66-67]. Ox-
Hako HU B neae Winner Wetten, Hu B Ooaee mo3aHux aeaax Ince u ANAFE, riocaem-
Hee U3 KOTOPBIX paccMmaTpuBasock B 2021 rony, Cyn He cMOT yCTaHOBUTH (PaKT
HaAWYHUS TTOJ00HBIX ITpeodAaaaronmx coodpaxkeHuit [6, 1. 67]. Takum obOpaszom,
OTCTymnA€eHHEe OT ITpaBura CHMMEHTaAb II0 COOOpPasKeHUsIM IIPaBOBOM oIIpee-
A€HHOCTH HE€ CAaHKIIMOHHPOBAHO HU B OJHOM neae, paccmorpeHHoM Cynom EC
B nntepuon ¢ 2010 mo 2021 rox.

Boaee yBepenno Cyn EC orpanuunBaeTr npaBuao CHMMEHTaAb TaM, TIe
peub maeT o Impeobaamarommx mHTepecax Cors3a. B maHHOR CcBa3u mpuMmeda-
TeAbHO neao Inter-Environnement Wallonie 1997 rona [14|, mo3uiiug mo KOTOpo-
My Obiaa moaTBepzxkaeHa Cymom EC B 2016 roay mpu paccCMOTpPeHUHU jera ASSO-
ciation France Nature [15]. B kauecTBe HUCKAIOYUTEABHOTO CAy4dasi, KOTOPBIHA MO-
JKEeT OIIPaBAbIBATL BPEMEHHOE OTCTyIIAeHHEe OT HpaBuaa CHUMMeEHTaAb, OBIAO
IIPU3HAHO CO3/IaHue paBoBoro npobesa (legal vacuum), KOTOPBIH MOXKET UMETH
pa3pylInuTEAbHbIE IIOCAEACTBUS B OTHOIIEHHH OXpPaHbl OKPYIKAaIOIIEW Cpeasbl.
Caenyet yKasaTb, YTO «COXpPaHEHUE, 3alllUTa U yAy4YIIeHHEe KadecTBa OKpYyzKalo-
IIeH cpenbl» ABASETCS OOHON M3 IieAeil moauTHKU Coro3a B 00AaCTHU OKpyzKaro-
e cpenpbl coraacHo IyHKTY 1 cratbu 191 [JoroBopa 0 (PyHKIIMOHHPOBAHUU
EBpomnetickoro Corw3sa. B maHHO! CBSI3U MOXKHO CAEAATh BbBIBOA O TOM, 4yTO Cor03
MOZKET IIOCTaBUTh COOCTBEHHBIE MHTEPECHI BRIIIE IPUHIIUIIA BEPXOBEHCTBA.
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tal rule after the adoption of the Lisbon Treaty in 2007, which marks the current stage
in the development of the European Union law. According to this rule, which was
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court must immediately disapply a rule of national law contradicting EU law. Nowa-
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days, the Court generally confirms the Simmental rule, allowing derogation from it on-
ly in exceptional cases for overriding considerations of EU law or national law. At the
same time, the standard of proof in these cases is extremely high, since the Court is try-
ing to preserve the mechanism of the primacy principle adopted in the Simmental case.

Keywords: European law, national law, European Union, legal system, legal or-
der, conflict of laws, integration law, international law

Introduction. Direct action and supremacy are the key qualifications of
EU law. In the 1964 Costa v ENEL decision [1], the principle of supremacy first
received its theoretical justification [16, p. 38-63]. According to the approach
proposed by the Court, once a rule of law of the Communities (and now of the
Union), thanks to the principle of direct effect, becomes part of the national le-
gal order, it has priority over any provision of national law. Currently, the rule
is considered as a meta-principle of the law of the European Union, which has
a number of functions [19, p. 157-172].

The central function of the principle of supremacy remains the resolution
of conflicts between EU law and national law in the internal legal order of the
Member States (conflict function). In this regard, it is customary to talk about
the priority (primacy, priority) of EU law over the national law of a Member
State. The concept of "priority" reflects the fact that the law of the Union has
only priority in application (primacy of application) without resolving the issue
of hierarchical supremacy in the internal legal order [17, p. 744-763].

In cases that have been heard since the Treaty of Lisbon, the EU Court of
Justice does not refer to Costa v ENEL, which symbolizes the consensus on the
content of this principle. In the 1978 Simmenthal case considered later [2],
a mechanism for the operation of the principle of supremacy was provided -
a rule of national law that conflicts with EU law should be immediately denied
application [2, p. 21-25]. According to Declaration No. 17 to the Treaty of Lis-
bon, supremacy is “the cornerstone principle of Community law” [3], and now
of the European Union.

1. Confirmation of Simmental's rule. The Simmental Rule has consist-
ently been the subject of the latest case law of the EU Court of Justice. The
Court consistently avoids recognizing EU law as hierarchically superior, point-
ing only to the fact that it always has priority in application [18, p. 160]. This
has two implications. The first of these is that such a position leaves it to the
Member States to determine the hierarchy of sources of national law. It should
be reiterated that for the Court the priority of application is paramount.

The second consequence is that a rule of national law that is in conflict
with EU law remains valid and is not applicable only within the framework of
a particular case. In particular, in the IN.CO.GE. it is explicitly stated that “it
cannot be concluded from the decision in the Simmental case that the incom-
patibility with Community law of a provision of national law adopted later has
such an effect that this rule ceases to exist” [4]. The national court, regardless
of the instance to which it belongs, may, on its own initiative, “not apply (to set
aside) national provisions” [2, paragraph 21|, which are contrary to the law of
the Community (and now the Union). In this case, there is no need to seek the
opinion of higher authorities and wait for their decision. However, such "unau-
thorized" non-application of the current national law may have certain negative
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consequences. Therefore, national courts, especially those of first instance, of-
ten turn to the EU Court of Justice with pre-judicial requests in order to enlist
its “support”.

Very notable is the Ince case, which was considered by the EU Court of
Justice in 2016 [5]. It concerned the state monopoly on sports betting in Ger-
many. Previously, the existence of such a monopoly was repeatedly recognized
as contrary to EU law, including in the well-known Winner Wetten case of 2010
[6], which will be discussed below. The monopoly persisted because the con-
flicting norms were under reform for a long time.

According to the circumstances of the case, a criminal case was opened
against a German citizen Sebat Inche, who mediated in this area. The local
court in Sonthofen has sent a pre-judicial request as to what the national court
should do in a situation where a national law contrary to EU law is being re-
formed. In its decision, the EU Court confirmed that giving priority to EU law is
the responsibility of courts and other bodies, including those that carry out
criminal prosecution [5, p.64]|. The Court thus prejudges the issue that Ms
Inche cannot be held criminally liable.

In this respect, this case is consonant with the decision of the Court in
the Romer case of 2011 [7]. According to the circumstances of the case, Jurgen
Romer entered into a civil partnership under German law. Previously, the spec-
ified citizen worked for more than 40 years in one of the municipal services of
the city of Hamburg - Freie und Hansestadt Hamburg. After entering into
a partnership, Mr. Romer demanded that his pension be recalculated in the
same manner as for persons who have entered into marriage. However, the
municipal service refused to recalculate the pension. The case was submitted
to the Labor Court of the city of Hamburg, which sent a prejudicial request to
the EU Court of Justice.

The Court of Justice of the European Union ruled that an individual has
the opportunity to enjoy guarantees of equal treatment in the field of labor and
employment in accordance with Council Directive 2000/78/EC [8, p. 16-22].
The period for translating the directive into German law expired on 2 December
2003. For this reason, the Labor Court could immediately reject the discrimi-
natory provision of national law without waiting for the corresponding legisla-
tive reform. The court directly pointed out that the priority of the provision of
the directive in this case directly follows from the Simmental rule [8, p. 54-56].

Thus, after the Treaty of Lisbon, the Court follows the line of the Sim-
mental decision in various cases in which the norm of national law is not ap-
plicable due to a conflict with EU law. The following will consider the various
situations in which the Court has pointed to the possibility of limiting the
Simmental Rule in terms of an immediate refusal to apply the conflicting na-
tional law.

2. Restriction of Simmental's rule. In the latest practice of the Court of
Justice, it is quite common for national courts to apply for a pre-judicial re-
quest in respect of certain exceptional cases that may justify a departure from
the Simmental rule. At the same time, the Court is very cautious in situations
where “hierarchical arguments” are cited as such cases, such as the status of
a contradictory rule of national law in the domestic legal order. In general, the
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Court refuses to limit the Simmental rule with reference to the fact that the
rule is related to the constitutional catalog of rights and freedoms or of particu-
lar importance in the context of national public order [9].

Instead of posing the question hierarchically, the Court consistently de-
velops the idea that a deviation from the Simmental rule can only take place if
there are “overriding considerations of EU or national law” [19, p. 163]. In such
a case, it is permissible to maintain a continuing infringement of EU law. How-
ever, it is rather difficult to understand whether any consideration is predomi-
nant. The EU Court of Justice resolves this issue on a case-by-case basis. This
also indicates that it is extremely difficult for a national court to resolve such
a question on its own.

In the Kapferer judgment of 2006, among such considerations was the
general legal principle of finality of judgments (res judicata). The Court pointed
out that "Community law does not require a national court to refuse to apply
(disapply) the internal rules of procedure giving finality to a judgment, even if
this would eliminate the violation of Community law" [10]. Of course, this rep-
resents a departure from the position of the Court in the Simmental case,
where the decisions of the courts are explicitly included in the list of sources
that the national court, in the presence of a contradiction, may not apply. Par-
agraph 22 of the Simmental Judgment reads: “Accordingly, any provision of the
national legal system and any legislative, administrative or judicial practice ...
the national court ... is empowered ... not to apply” [2]. However, in the Kapfer-
er case, an exception is made only for final decisions, which are not subject to
review. This legal possibility was also confirmed in the post-Lisbon decision in
the Impresa Pizzarotti case [11].

However, considerations of res judicata do not always prevail over the
principle of supremacy. Even if the decision is final, it may be refused applica-
tion if prevailing considerations of EU law reinforce the principle of supremacy.
A similar pattern is observed in the Court's decision in the Lucchini case of
2007 [12]. It directly stated that the national court could not apply the final de-
cision of the court, which authorizes state assistance to the enterprise [12, p.
52-62]. The reason for this was that the European Commission had previously
recognized such assistance as inconsistent with the provisions on the internal
market [13]. Thus, the division of competence between the Union and the
Member State is the predominant consideration which the Court places above
the general law principle of res judicata.

In the Winner Wetten case of 2010, the Court considered the principle of
legal certainty, which requires clarity and consistency in the legal status of
subjects and the content of legal norms, as a possible predominant interest [6].
The pre-judicial request noted that German sports betting legislation is in the
process of being reformed. According to the national court, failure to apply
such a rule could have a “domino effect”, which would result in a legal vacuum
in the regulation of sports betting. This contradicts the principle of legal cer-
tainty.

The EU Court of Justice noted two important provisions. The first is that
“the conditions for suspension [the Simmental rules — approx. author| can be
determined exclusively by the Court” [6, p. 69]. This means reaffirming the ex-
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clusive competence of the Court as to what may be the “prevailing considera-
tion of EU law or national law”. Without a consistent position of the Court, the
national court's refusal to take precedence over EU law is unlikely to be con-
sidered legitimate. The foregoing also explains why national courts in such
cases often make requests for prejudice.

The second thing the Court drew attention to is that theoretically the
principle of legal certainty and an attempt to avoid a legal gap can be consid-
ered as “prevailing considerations” [6, p. 66-67]. However, neither in Winner
Wetten nor in the more recent Ince and ANAFE cases, the last of which was
heard in 2021, the Court was unable to establish the existence of such prevail-
ing considerations [6, para 67]. Thus, derogation from the Simmental rule for
reasons of legal certainty is not authorized in any case considered by the EU
Court of Justice between 2010 and 2021.

More confidently, the EU Court of Justice limits the Simmental rule
where it is a question of the prevailing interests of the Union. In this regard,
the 1997 Inter-Environnement Wallonie case [14] is noteworthy, the position
on which was confirmed by the EU Court in 2016 when considering the Asso-
ciation France Nature case [15]. The creation of a legal vacuum, which could
have devastating consequences for environmental protection, was recognized
as an exceptional case that could justify a temporary derogation from the
Simmental rule. It should be pointed out that "preservation, protection and im-
provement of the quality of the environment" is one of the objectives of Union
environmental policy in accordance with Article 191, paragraph 1, of the Treaty
on the Functioning of the European Union. In this regard, it can be concluded
that the Union can put its own interests above the principle of supremacy.

Conflict of interest.
The authors confirm the absence of a conflict of interest.

Bibliographic list

1. CJEC. Case 6-64. Flaminio Costa v E.N.E.L. Reference for a preliminary rul-
ing: Giudice conciliatore di Milano, Italy. Judgment of July 15, 1964.

2. CJEC. Case 106/77. Amministrazione delle Finanze dello Stato v Simmen-
thal SpA. Judgment of March 9, 1978.

3. Paragraph 5 of Declaration No. 17 to the Lisbon Treaty. Consolidated version
of the Treaty on the Functioning of the European Union — Declarations annexed to the
Final Act of the Intergovernmental Conference which adopted the Treaty of Lisbon,
signed on 13 December 2007 — A. Declarations concerning provisions of the Treaties —
17. Declaration concerning primacy // OJ C 115, 9.5.2008, p. 344-344.

4. CJEC. Joined cases C-10/97 to C-22/97. Ministero delle Finanze v IN.CO.GE.'90
Srl, Idelgard Srl, Iris'90 Srl, Camed Srl, Pomezia Progetti Appalti Srl (PPA), Edilcam
Srl, A. Cecchini & C. Srl, EMO Srl, Emoda Srl, Sappesi Srl, Ing. Luigi Martini Srl, Gia-
como Srl and Mafar Srl. Judgment of 22 October 1998. Para 21.

S. CJEU (First Chamber). Case C-336/14. Criminal proceedings against Sebat
Inc. Request for a preliminary ruling from the Amtsgericht Sonthofen. Judgment of
4 February 2016.

6. CJEU (Grand Chamber). Case C-409/06. Winner Wetten GmbH v Blirger-
meisterin der Stadt Bergheim. Judgment of 8 September 2010.

129



2(126)-2022
Opuouueckas MBICIb

7. CJEC (Grand Chamber). Case C-147/08. Jurgen Romer v Freie und Hans-
estadt Hamburg. Judgment of 10 May 2011. Para. 64.

8. Council Directive 2000/78/EC of 27 November 2000 establishing a general
framework for equal treatment in employment and occupation OJ L 303, 2.12.2000,
p. 16-22.

9. See CJEU (Grand Chamber) for details. Case C-399/11. Stefano Melloni
v Ministerio Fiscal. Judgment of 26 February 2013; CJEU (Seventh Chamber). Case
T-26/12. PT Perindustrian dan Perdagangan Musim Semi Mas (PT Musim Mas)
v Council of the European Union. Judgment of 25 June 2015.

10. CJEC (First Chamber). Case C-234/04. Rosmarie Kapferer v Schlank & Schick
GmbH. Judgment of 16 March 2006. Para 21.

11. CJEU (Second Chamber). Impresa Pizzarotti & C. SpA v Comune di Bari and
Others. Judgment of 10 July 2014. Paras 60-61.

12. CJEC (Grand Chamber). Ministero dell'Industria, del Commercio e dell'Artig-
ianato v Lucchini SpA. Judgment of July 18, 2007.

13. 90/555/ECSC: Commission Decision of 20 June 1990 concerning aid which
the Italian authorities plan to grant to the Tirreno and Siderpotenza steelworks
(No 195/88-No 200/88) (Only the Italian text is authentic) OJ L 314, 11/14/1990,
p- 17-18.

14. CJEC. Case C-129/96. Inter-Environment Wallonie ASBL v Region wallonne.
Judgment of 18 December 1997. For more on environmental affairs in the context of
the primacy, see Sowery K. Reconciling Primacy and Environmental Protection: Asso-
ciation France Nature Environment. Common Market Law Review, 54, 2017. P. 1-22.

15. CJEU (First Chamber). Case C-379/15. Association France Nature Environ-
ment v Premier ministre and Ministre de I'Ecologie, du Développement durable et de
I’Energie. Judgment of July 28, 2016.

16. International justice as a factor of integration: monograph / T.Ya. Khabrieva,
A.l. Kovler, A.M. Belialova and others; resp. ed. T.Ya. Khabrieva, A.l. Kovler; foreword
V.M. Lebedev. — Moscow : IZiSP : Norma : INFRA-M, 2019. 192 p.

17. Avbelj M. Supremacy or Primacy of EU Law: (Why) Does it Matter? European
Law Journal, 17, 2011. Pp. 744-763.

18. European Union Law edited by C. Barnard and S. Peers. Oxford University
Press, 2017. 836 p.

19. Research Handbook on General Principles in EU Law edited by K.S. Ziegler,
R. Jennings, P.J. Neuvonen, V. Moreno-Lax. Cheltenham, UK: Edward Elgar Publish-
ing, 2022. 565 p.

20. Sowery K. Reconciling Primacy and Environmental Protection: Association
France Nature Environment. Common Market Law Review, 54, 2017. Pp. 1-22.

For citation: Lebedeva Ya.l. "Rule Simmental" in the latest practice of the Court of Jus-
tice of the European Union: article // Legal Thought. 2022. No. 2 (126). P. 124-129.
DOI: 10.47905/MATGIP.2022.125.1.025

%%

130



B IIOMOIIBb ITPEIIOAABATEAIO

YOK 343.98
BBK 67.0
DOI: 10.47905/MATGIP.2022. 125.1.026

AEKIIHAS:
«IIpeaynpexaeHHe H pacCAeJOBaHHE
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AnHoTamusa. B 1aHHON A€KIIUH COOECPKHUTCA aHAAHU3 METOAVKM ITPeayNpeKaAcHSI
U PACCCAENOBAHUU IIPECTYIIACHUN KOPPYILIMOHHON HAIIPABACHHOCTH COBEPILIEHHBIX
CIIEIIHaABHBIMU CyOBEKTaMH C YIETOM OCOOEHHOCTEH II0 IOBBIMIEHNIO 3(PEKTUBHOCTH
opraHu3aiu paboTbl CA€ICTBEHHBIX opraHoB CaencTBeHHOTo KomuTeTa Poccuiickoit
denepalii Ha COBpPEMEHHOM 3Tare. ABTOpP ocoboe BHUMaHUE YAEASeT PACKPBITUIO
IIPaBOBOIO CTAaTyCa CIIEIITUAABHBIX CyOBEKTOB — MQOAYKHOCTHBIX AWI[, TAaK KakK O0O0Iue
YCAOBHS YyTOAOBHOM OTBETCTBEHHOCTH ITPUMEHSIOTCS B OCHOBHOM, TOABKO K T€M, KTO HE
ABASIETCH JOAXKHOCTHBIMH AHIIAMH.

KaroyeBble cAOBa: YIOAOBHOE 3aKOHOIATEALCTBO, CAeNCTBEHHBIH KOMMTET,
IIpOKypaTypa, KOpPyIIHd, JOAKHOCTHOE AULIO.

POTUBOLAEUCTBHE IIPECTYIIACHHUIM KOPPYIILIMOHHOI'O XapaKTepa SBAS-
€TCd MPHOPUTETHBIM HAIIPABACHHEM [OeATEABHOCTH CAeqCTBEHHOTO
koMmurera Poccuiickoil Penepanuu.
B nmopaBasionieM OOABIIIMHCTBE CAyYaeB TaKHe ITPECTYIIACHUS
COBEPILAIOTCS CIHEIHAABHBIMU CyOBEKTaMH — MOAXKHOCTHBIMHU AH-
namu. OOIIHe YCAOBUSI YTOAOBHOM OTBETCTBEHHOCTHU MPUMEHSIOTCS B OCHOBHOM,
TOABKO K B34TKOJATEAIM M COy4YaCTHHKAaM KOPPYILIMOHHBIX IIPECTYIIACHUH, KO-
TOPBIE HE ABASIOTCS JOAXKHOCTHBIMHU AUIIAMHU.

OcTaHOBHUMCH Ha BOIIPOCAaxX, BO3HUKAIOIINUX IIPU OCYIIECTBAEHHUH YTOAOB-
HOTO IIPECAEOOBAHHUS KaTETOPHUH AUI[, B OTHOLIEHWH KOTOPBIX HPHUMEHSIETCS
OCOOBI¥ MOPHAMOK IIPOMU3BOJCTBA II0 YTOAOBHBIM JeAaM — TaK Ha3bIBAE€MBIX AWIL
0co0O0ro ITPaBoOBOTO CTATyCA.

Aunia, B OTHOIEHUU KOTOPBIX IIPEAyCMaTPHUBAACH HHOM (CIIeIIMaAbHBIN)
IIOPAOK IIPUBACYEHUHI K OTBETCTBEHHOCTH, B TOM YICAE€ U K YTOAOBHOH, CyIIle-
CTBOBaAH ellle OoAee ABYX ThICSY AeT Haszad. X mosBaeHHe 00yCAaBAMBAAOCH
Pa3AMYHBIMU OPUYUHAMU, B TOM YHCAE€ COILMAABHBIMU, KAACCOBBIMH U PEAUTH-
o3ubIMH. Haunnaga c [JJurectroB IOcTuHNAaHa, B KaUyeCcTBE OJHOT0 M3 BaxKHEUIINX
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MEXaHU3MOB PErYAUPOBAHUA OOIIECTBEHHBIX OTHOIIEHUM HCITIOAB30BAACH HHCTU-
TyT UMMYyHUTETA OT YTOAOBHOI'O IIpECA€OBaHUL. [IpruMep ToOMy — U CpeIHEBEKO-
Bbl€ MHAYABI'€HIIMH, OPAOHAHCHI Kopoas AromoBUKa X, 3aKpenASiole UMMYHH-
TET OT apecTa, OObICKA, OCMOTPa B OTHOIIEHHH PLa AUIl, a TakKxkKe «TapXaHHbIE
rpamMoTheD», IpuMeHsBIIIHecd B XV BeKe H Pycu M 0CBOOOKIAaBIINE TPUBUAETHPO-
BaHHBIX AIOZIEN («TapXaHOB») OT YyroAOBHOrO IIpecaenoBaHus. B XIX Beke BhICIIHE
cynebHble YMHOBHUKH POCCHICKON MMIiepuu OBIAM ITOACYAHBI TOABKO CeHary.

OcCOoOBIfl TOPSIAOK YTOAOBHOTO ITPECAEOBAHUSI CyAed MMEACHd U B COBET-
ckoM mpaBe. Tak, cyapu MOTAU OBITH ITPUBACUYEHBI K YTOAOBHOM OTBETCTBEHHO-
CTH TOABKO C coraacud BepxoBHoro CoBera pecrydbauk nan BepxoBHoro CoBeta
CCCP B 3aBUCHUMOCTH OT KaTETOPHUHU OOAKHOCTH.

B mamu gHu ykazaHHBIM ITPaBOBOM MHCTUTYT HMPHUCYTCTBYET B IIPaABOBBIX
cucremax OoapmnmHcTBa crpaH (CIIA, Beaukobpuranuu, Ppaniuu, Hrasnnm,
Ucnanuu, 'epmanuu, Beaapycu, Kazaxcrana, Tamxukucrana u ap.).

YCAOKHEHHBIN TIOPSOK HPUBAE€UYEHUA K YTOAOBHOUM OTBETCTBEHHOCTH
ABASIETCS HE AWYHOM NPHUBUAETHEN TpaXKAaHWHA, 3aHUMAIOIIEr0 MOOAXKHOCTD
CyabH, IPOKypOpa, CAEIOBATEASI, afBOKaTa UAHM [EIlyTaTa, a CPEACTBOM 3alllU-
ThI MyOAUYHBIX UHTEPECOB, B TOM YHCA€ WHTEPECOB MPaBOCYAUs. YCTaHABAH-
Basl JaHHYIO TapaHTHIO, TOCYyapPCTBO YYUTBIBAET OCOOBIH pexXuM paboThl He-
KOTOPBIX MJOAYKHOCTHBIX AHWI, ITOBBIIIEHHBIH ITPOPECCHUOHAABHBIH PHUCK, obec-
IeYUuBaeT HE3aBUCUMOCTH B ITIOAUTHYECKOMN AEeSITEABPHOCTH U IPU OTIIPABAEHUU
IpPaBOCYAUS.

B panHOM cAy4dae BaXXHO IIOHHMMAaTh, YTO 3TOT MHCTUTYT HE IIpeAIioAaraeT
OrpazKAeHUE OOAXKHOCTHBIX AUIL OT OTBETCTBEHHOCTHU B CAy4a€ COBEPIIEHUS UMHU
npecTyraeHusa. MHoe TPUBOAHAO Obl K HaApPYIIEHHWIO KOHCTUTYIIMOHHBIX IIpPaB
IIOTEPIIEBIINX OT MPECTYIIACHUH U 3A0YTIOTPEOACHUI BAACTBIO.

B CaencrBenHoM kKomutretre Poccuiickoit depepanyiyi HaKOIIAEH 3HAYH-
TE€ABHBIN OIBIT ITPOTUBOAEHCTBUA KOPPYIIIMOHHBIM ITPECTYIIAEHUSIM, B TOM YHC-
A€ COBEpIIIaeMbIM AHUIIAMHU 0CODOOT0 IPaABOBOIO CTATyCA.

Toapko 3a 9 MmecdarieB 2017 roga CaeacTBEHHBIM KoMUTeTOM Poccuiickoii
denepanmu Bo30yxkaeHb! 0oaee 1 400 yronoBHBIX feA B oTHomleHuu 1184 aumig
ocoboro mpaBoBOro craryca. [Ipu 3ToM B oTHOIIeHUH 586 TaKUX AWIL YTOAOBHOE
IIPECAEIOBAHUE OCYIIECTBASIAOCH B CBS3U C COBEPILICHHEM HMH IIPECTYIIACHUN
KOPPYIILIMOHHON HallpaBA€HHOCTU. B cyn HampaBaeHBI 764 yrOAOBHBIX [eAa B OT-
HOIIIEHUH 795 Aull, U3 HUX 425 OOBHHSIEMBIX B COBEPIIEHUU KOPPYIIIMOHHBIX
IIPECTYIIACHUHN.

Takue penieHUusa MIPUHATHI B OTHOLIeHUU 413 menyTaToB OpraHOB MECTHO-
ro caMoyIpaBAeHUs, 476 raaB MyHHIIMIIAABHBIX oOpa3oBaHui, 61 nemyrara 3a-
KOHOJATEeABHBIX OPraHoOB CyObeKTOB PP, 165 amBokaToB, 186 uaeHOB u30mpa-
TEABHBIX KOMHUCCHH, 66 caegoBaTeAell U PYKOBOAUTEAEH CA€ICTBEHHBIX IIOApa3-
neaeHui MB/I, 22 caemoBaTeAell U PYKOBOOUTEAEH CA€NCTBEHHBIX opraHoB CK
Poccuu, 16 mpoKypopoB U HOMOLIHHUKOB IIPOKypopa, a TakxKe 8 cymed pa3and-
HBIX YPOBHEH Cy/IeOHOM BAACTH.

Ocy11eCcTBA9AOCHh YTOAOBHOE IIPECAENOBAHHE M HHUIIMHUPOBAAOCH IIPUBAE-
4yeHHe K YTOAOBHOM OTBETCTBEHHOCTHU pgna AenyTaToB ['ocymapcTBeHHOU [lyMbl
®C Pd. [To HEKOTOPBIM AeAaM CAEACTBHUE IPOAOANKAETCH, €CTh HaIIpaBACHHBIE
B Cy[ AAS PACCMOTPEHHUH 110 CYIIECTBY.
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Hampumep, HammpaBA€HO B CyI YTOAOBHOE O€AO B OTHoIleHUH [lemyrara
FocynapcrBenno#t [Aymbl denepasbHoro Cobpanusa Poccuiicko#t Penepanmu
[MTapmmaa H.A., obBuHsiemoro 1o 4. 4 ct. 159 YK P® B XUIIEHUU AEHEXKHBIX
cpencTB B pasMepe 25 MAH pyO., BBIIEACHHBIX U3 00AaCTHOTO OIo/KeTa Ha IIPH-
obpeTeHue U PEKOHCTPYKIIHIO 3[aHUS CEABCKOHU ITTKOABI.

Brinecen mpuroBop B oTHouieHHU daeHa CoBera depepanuu denepasb-
Horo Cobpanus Poccuiickoit @enepanuu L[pi6ko K.B. mo 4. 6 ct. 290 YK Pd 3a
IOAYyYEeHUE B34TOK Ha O0IIyo cymMmy Ooaee 21mMaH. py06. OH ITpUroBopeH K 9 ro-
JaM AUIIeHus cBoOoab! co mrpadpoMm 70 MaH pyd. X049y OTMETUTD, YTO 3TO IIep-
BBIM cAy4dall B COBPEMEHHOM CA€NCTBEHHOM NIpakTuke Poccuu, Korma K yroaoB-
HOH OTBETCTBEHHOCTHU IIPUBAEYEH [AEUCTBYIOIIUMN CEHATOP.

CnpaBka. Hauyunasa ¢ 2011 roga, B CcyZl HalrpaBAE€HbI Ooaee S5 ThHICIY yTO-
AOBHBIX JIEA B OTHOIIEHUHU AHI] OCOOOr0 IMPaBOBOIO CTATycCa, TOABKO 3a COBEpP-
IIEHHUE IIPECTYIACHUNY KOPPYIIIIMOHHON HAIPaBA€HHOCTH B Cy[ II€peAaHbl AeAd
B oTHoUIeHUH 4256 Aull, yKa3aHHBIX B raaBe 52 YIIK Po.

kK%

HaunboapIiiee KoAM4ecTBO BOIIPOCOB B CA€ACTBEHHON INpaKTHKE BOZHUKAET
Ha CTaauM BO30YKIEHUSA YTOAOBHOTO JleAd MAU IIPUBAEYEHUS B KadyecTBe OOBU-
HSIE€MOT'0 AWIIA 0CODOTr0 IIPaBOBOIO CTATyCA.

OmnpeneaeHre MOAKHOCTHOI'O ITOAOZKEHUHA AHIA SIBASETCS OLHHUM M3 BaXK-
HEHWIIINX U IIEPBOCTEIEHHBIX BOIIPOCOB, HA KOTOPBIM HEOOXOAMMO OaTh OTBET,
Ha4yuHad YTOAOBHOE€ IIpecaenoBaHue. HapylueHus, OONyLIeHHbIE Ha OaHHOU
CTaAWU MOTYT IIOBA€YDL IIPHU3HAHHE HE3aKOHHBIMH peEIIeHUS O BO30YKIEHUU
YTOAOBHOTO [leAd, a cCOOpaHHbIEe JOKAa3aTeAbCTBA — HENOIIyCTUMBIMU.

SlpkuM nIpuMEpPOM B JAHHOM CAy4Ya€ MOZXKET CAYKHUTb YTOAOBHOE IEAO, BO3-
OyzKIIEeHHOE B COOTBETCTBHHU C TpeboBaHuaMH raasbl 52 YIIK PP emre B 2009 roay
B OTHOIIIEHUU CyabH B. 3a coBepillleHHe MOIIEHHHYECTBA U pgaa APYTHUX IIpe-
crynaeHuii. B 2010 r. ¢ yrBepxKaeHHBIM [‘€eHepaabHBIM IPOKypopoM Poccuii-
ckoit Penepani 0OBUHUTEABHBIM 3aKAIOYEHHEM [EA0 OBIAO HAIIPaBAEHO B CYI.
Onuako BepxosHbll cyn Poccuiickol @enepaiiyy Ipu3HaA BCE J0Ka3aTEABCTBA,
IIOAOXKEHHUH B OCHOBY OOBHHEHUS, HEIOIIyCTUMBIMH U BO3BPAaTHA YyTOAOBHOE [e-
AO [IAS YCTPaHEHUd IIPENATCTBHUH ero paccMorpeHud cynoM. [lo MmHeHUIo cyaa,
MaTepHuaAbl, TIOCAYKHUBIIINE OCHOBaHHEM [OAd BO30YKIEHHs YTOAOBHOTO [IeAa,
paHee BBIAEACHBI OpraHaMM BHYTPEHHUX [IE€A U3 YTOAOBHOTO €A, TIE UMEAACh
uHpopmanusa PCE Poccuu o Bo3MOKHOM ITPUYACTHOCTU CyAbU B. K coBepiiie-
HUIO npectynaeHud. [lo pesyapTraTraM MOOIIOAHHUTEABHOI'O PACCAEAOBAHHUSA, YTO-
AOBHOE IeA0 ObIAO HamlpaBA€HO B cyz, U B KoHIle 2015 roga B. ocyxknena 3a co-
BepllIeHNe MOIIeHHUYEeCTBa K S5 Io/IaM AHIIEHHUsS CBOOOIBI.

JpyruM HOpHMEPOM MOIKET CAYXKHUTBH PEIIEHHE IPOKypaTypbl /AHIEIIKON
obaactu, npuzHaBiIuM B 2017 romy Bo30y:KOAeHHE PYKOBOOHUTEAEM CAEICTBEH-
Horo ympaBaeHUS CaenctBeHHOro komutera Poccuiickoyt depepannu no Au-
nernkoii obAacTH YrOAOBHOTO OeAa B OTHOLIEHHM CAENOBATEAS CAEICTBEHHOIO
oraeaa OMB/I Poccun no Aunenkomy pationy K. HezakoHHBIM. B o6ocHOBaHUe
CBOErO pPEIIEHHS IIPOKYPOPOM BBICKA3aHO MHEHHE, YTO B OTHOIIEHHUH TAaKOTO
CAeZIOBaTeAsl pellleHHe MOAXKHO ObIThb mpuHATO [Ipencemareaem CaeqCcTBEHHOTO
komurera Poccuiickoll denepaiiiy UAHM €ro 3aMECTUTEAEM AMIIb IIOTOMY, 4TO
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JaHHBIA CA€IO0BATEAb OTKOMAaHANPOBAH B COCTAaB BHELITATHOTO CIELHAAU3HUPO-
BAHHOTI'O CAE€ICTBEHHOIO IOAPA3AEACHU.

[anHag no3ulya noanaepskaHa 'eHepasabHOM HpokypaTypod Poccuiickoit
depepanmu.

[Ipu ompeneaeHHUH cTaryca AHIA, B OTHOIIEHHUH KOTOPOI'O MHULIMHUPYETCH
YTOAOBHOE IIPECAEIOBAHNE, B CACACTBEHHOH IIPAKTHUKE BO3HHUKAIOT 3HAYUTEAB-
Hble IIpoOAE€MBI, B OCHOBHOM CBS3aHHBIE C HEIOCTATOYHOCTHIO HOPMATHBHOIO
PETryANPOBaHUS U IIPOTUBOPEYUBOHN CyeOHOM ITPaKTUKOH.

Tak, B TOM cAaydae, eCAU AUI0 yTPaTUAO CTATyC, B CBA3U C KOTOPBIM €My ObIA
rapaHTHPOBAaH OCOOBIH IOPSIOK IIPOM3BOCTBA 10 YTOAOBHBIM ZIEAaM, COOAIOEHIE
ocoboii riporieypbl He Tpebyercd. [lo maHHOMY IyTH UAET U CyaeOHad IpakTHuKal.

Koucruryuuonueim Cynom Poccuiickoit denepainu u BepxoBHbeiM Cynom
Poccutickoit denepaniuu B CBOUX OIPEAECACHUAX BBICKA3aHa OMHO3HA4YHAad ITO3H-
oug o ToM, 49To cT. 448 YIIK Pd He ycraHaBAMBaeT HEIIPHUKOCHOBEHHOCTH KaK
AWYHYIO IIPUBHAETHIO OIIPENEACHHOI'O IPakKIaHKWHA, HU KaK I[IPUBHAECTHIO, CBS-
3aHHYIO C €ro IpodPeCCHOHAABHBIM CTATyCOM, W HE PaCIIPOCTPAaHSIET OCOOBIH I10-
PAOOK BO30YKIEHUS YTOAOBHOTO [IeAa HAW IIPUBA€YEHHS B Ka4eCcTBE OOBHHSIEMO-
ro Ha AWII, YBOAEHHBIX C JOAKHOCTEH U yTPaTHUBIINX OCOOBIH IPaBOBOM cTATyC.

OTcyTCcTBHE 3aKPEIIACHHS 9TOr0O IoAokeHud B HopMax YIIK P®, necmorpa
Ha 3HAYUTEABHYIO CyAe0HO-CAEICTBEHHYIO IIPAKTHUKY, MHOTZA IIOPOXKIAeT HHOE
TOAKOBaHUE CyAbsaMU TpeboBaHuil cT.448 YIIK Pd.

Tak, B 2012 r. KaAMHUHTPaACKUM 00AQCTHBIM CyAOM OBIAO IIPU3HAHO He-
3aKOHHBIM BO30yzKIeHHEe B OOIlleM IIOpsSKe YIOAOBHOI'O OeAa B OTHOIIEHUH
oriBIIEeTO caemoBateas C. [lo MHeHHIO cyaa, TpeboOBaAOCh coOAIOmEeHHE 0COOO0TO
IopdaaKa Hadasa yrOAOBHOIO IIPECAENOBAHUA 3a IIPECTYIIACHHE, COBEPILIEHHOE
B IIepUon CAyKeOHOU nmeareabHOCcTHU. [Io mHUITMaTHBE CA€QCTBEHHOTO KOMHUTETA
Poccuiickoit denepanuu 3amectureaeM l'eHepaabHOro npokypopa Poccuiickoin
denepan Ha OaHHOE pellleHHe cyaa ObIA0 BHECEHO HaA30pHOE IIpeficTaBAe-
Hue. BepxoBubill Cyn Poccutickoit ®enepanuu B 2013 rogy OTMEHHA PELIECHHE
KaamHUHTpaackoro o0AaCTHOTO CyZla, KaK He OCHOBAHHOE Ha 3aKOHE U IIPaBO-
BbIX no3unyax KoucrurymnumonHoro Cyna Poccuiickoit deneparivin.

C neabio paspelieHUs YKa3aHHBIX BOIIPOCOB HEOOXOAMMO OMHO3HAYHOE
3akpenaeHue B YIIK P® moaokeHUsS O HepacHpoOCTPaHEHHH OCODO0TO Iopsiaka
YTOAOBHOI'O IIPECA€AOBAHHS B OTHOIIEHHHU AHI], YBOAECHHBIX C JOAXKHOCTEH H
YTPaATHUBIIUX OCOOBIH IPaBOBOM CTATYC.

Takas mpakTHKa He paclpoCTpaHseTcsl Ha OBIBIINX CyZel B cHAy TpeboBa-
HUM 3akoHa Poccuiickoit ®eneparu ot 26 uroHa 1992 r. Ne 3132-1 «O crartyce
cyaeit B Poccuiickoit denepanum u denepasbHoro 3akoHa ot 14 mapra 2002 r.
Ne 30-$3 «O6 opraHax CymedCKOro COOOIIeCTBa», KOTOPhIE YCTAaHABAUBAIOT, YTO
ToABKO Koucturyrimonubeii Cyn Poccuiickoit dPepepaniii ¥ COOTBETCTBYIOILAS
KBaAU(UKAITUOHHAsT KOAAETUS Cy[ed B Xo[e PACCMOTPEHUS IIPEACTABACHHUS MOTYT
[aTh OLIEHKY TOT'0, IPUBACKAETCH AW CyAbsd K YTOAOBHOM OTBETCTBEHHOCTU B CBA3U
C BBIPaXXEHHBIM UM MHEHHEM IIPH OTIIPABACHUHU [IPABOCYAUS UAH HET.

OmHYM U3 IPUMEPOB TAKOH IIPAKTHKU CAYXKHUT OTKa3 3amectureas [Ipen-
cenareasa BepxoBHoro Cyna Poccuiickoit ®enepaniyu ['eHepasbHOH IIpOKypaType

1 CMm. Onpeneasenua KorcrurynmonHoro Cyna PP or 20.03.2014 Ne 637-0, ot 20.02.2014
Ne 347-0 //www.consultant.ru
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Poccuiickoii ®enepanuu B IEpPEeCMOTpPEe B IHOPSAKE HaA3opa ITOCTAHOBACHUA
pationHoro cyzna 2010 roma o ImpekpallleHUH YyTOAOBHOTO [ieAa B OTHOILIEHUHU 00-
BUHdeMOH 110 4. 4 cT. 264 YK P®d 6n1BHIETO MUpOBOro cyabu I1. B CBS3U C OTCYT-
CTBHUEM pEIIEeHUsSI COOTBETCTBYIOIEH KBaAM(PUKAIITMOHHON Koaaeruu cynaeit Poc-
cutickoit deneparyu mo 1. 6 4. 1 cr. 24 YIIK P®d. [Ipu sTOM CynoM He NPUHAT
BO BHUMaHUe TOT (pakT, uro CaeactBeHHBIH KoMuteT Poccuiickolt Peneparnu
10 BO30YzKIEHHUS YTOAOBHOI'O feAaa obpamascd B KBAaAN(UKAIIMOHHYIO KOAAETHIO
CyZiell C COOTBETCTBYIOIIUM IpencTraBacHueM. OQHaKO OHO He OBIAO paccMoTpe-
HO C MOTHUBUPOBKOH, YTO B OTHOIIEHUH OBIBIINX CyAeH (He HaXOOAIIUXCH B OT-
CTaBKe) AeHCTBYeT OOIMI TOPAIOK YTOAOBHOIO IIPECAEIOBAHUSI.

B caencTBeHHON NPakKTHUKE UMEIOTCS U MHBIE IIPUMEPBI PACIIHPHUTEABHOTO
IPUMEHEHHS HOPM HEIPUKOCHOBEHHOCTU cyneli. C 1ieabio obecriedyeHHs HEOT-
BPaTHMOCTH HaKa3aHHd HE3aBHCHUMO OT CTaTyca AHWIA, COBEPIIMBIIErO IIpe-
CTyIIA€HUE, He0OXOUMO 3aKOHOAATEABHO OIIPENEAUTD ITOPSII0K YTOAOBHOTO IIpe-
CA€IOBaHUA B OTHOLIEHUHU OBIBIINX Cydel (He HaXOOAIMXCS B OTCTaBKe) C 3a-
KperaeHueM 3Tux HopM B YIIK Pd.

3Ha4YUTEABHBIM IPENATCTBHEM B OCYILIECTBACHHH CAEIOBATEAIMH CBOHX
IIOAHOMOYHH I10 PACCA€IOBaHUIO YTOAOBHBIX [IEA U 3aIlUTe IIpaB rpaskiaH, odIle-
CTBa U IOCy[apCTBa gBAFETCHd OTCYTCTBHE HOPMATHUBHOIO 3allpeTa AMILy, B OTHO-
IEHWH KOTOPOI'0 IIPHMEHSIETCH OCOOBIH MIOPSANOK YTOAOBHOIO ITPECAEIOBAHUY,
CKpBIBaTh CBOM CTaTyC.

Harmpuwmep, emre B 2011 rogy yroAoBHOE A€AO0 B OTHOIIIEHUU OBIBIIETO 3a-
BEIYyIOIIET0 SAUTHBIM POAZLOMOM B I'. MOCKBe A. 110 0OBHHEHHIO B XaAaTHOM OT-
HOIIIEHNH K CBOHM OO0SI3aHHOCTSIM, IIOBAEKIIIEM CMEpPTb [AOJAa OepeMeHHOM
JKEHITUHBI, ObIAO HampaBAeHO B cya. B 2013 roxy A. ocyxkzneH 1o 4. 1 cT. 213
YK P®. CynebHOM Koaaserueil JaHHBIM ITPHUTOBOP OBIA OTMEHEH, TaK KaK OCYXK-
JEHHBINM BIIEPBbIE 3a8BHA, YTO OH daBasgeTcd AernyraToM CoBera OEyTaTOB OQHO-
IO U3 CEABCKHX IIOCEACHUH. Y4YUThIBad, 4TO K 3TOMY BPEMEHU CPOKH NAaBHOCTHU
YTOAOBHOTO IIPECA€IOBaHUSA A. HUCTEKAU, B BO30YKIEHUN YTOAOBHOTO JeAa OBIAO
oTkKazaHo 1o 1. 3 4.1 ct. 24 YIIK P®.

CoraacHo nosuinuu KouctutynuonHoro Cyaa Poccuiickoit denepanun?,
€CAM AWII0, B OTHOIIIEHUU KOTOPOIr'o BO30y:KIaeTCsl YTOAOBHOE OEAO, OTHOCUTCS
K KaTeTOPUH AHII, IAT KOTOPBIX YCTAHOBAEH OCOOBIH ITOPSIOK BO30YKIEHUS YTO-
AOBHOTIO JfieAa U IIPUBAEYEHHUd B KadecTBe 0OBHHSEMOro, IpUHUMaeMble 10 JEeAY
IIPOLIECCYaAbHBIE PEILIECHUd MOTYT IIPU3HaBaThCd 3aKOHHBIMH U IIOPOXKIAOIIH-
MU COOTBETCTBYIOIINE IOPUANYECKUE ITOCAEICTBUS, AUIIL IIPHU YCAOBHHU CODOAIO-
J€HUS IIPHU UX BBIHECEHHH 3TOr0 IIOpAaKa.

TakuMm oOpa3oM, B cAydae HapyIIeHUs HopaaKa BO30yKIEHUS YTOAOBHOTO
JeAa B OTHOILIEHHUH YKa3aHHBIX BBIIIE AWUI] IIOCTAHOBACHHE O IMPHUHATHH TaKOTO
peILIeHNd MOOACKHUT OTMEHE U IIOAYYEHHBIE B XOIE PaCCA€OBAHHUS NOKaA3aTEAb-
CTBa IIPU3HAIOTCH HEOOIIyCTHMbBIMHU.

[Toaararo, 4To HEOOXOAMMO pa3paboTaThk IIPABOBOM MEXaHH3M, HUCKAIOYA-
IO YMBIIIIAEHHOE COKPBITHE AHIIOM CTaTyca MIPEAIIOAATAIOIIET0 OCOOBIM I10-
PSO0K YTOAOBHOI'O IIPECAEJOBAHUSI.

2 Cm. Ompenesennsa KoncrurynmonHoro Cyxa Poccuiickoit denepaniu ot 21.11.2013
No 1878-0, ot 16.11.2006 Ne 454-0, ot 21.10.2008 Ne 523-0-0 u ot 16.07.2009 Ne 999-0-0 //
www.consultant.ru
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Has pana auig (cyasu, aemnyratel ['ocynapcrBenHoi [dymbl 1 yaeHbl CoBeTa
deneparnu PenepasbHoro Codbpanuga Poccutickoit Penepalii 1 HEKOTOpPbIE APY-
T'Hi€) YTOAOBHO-IIPOLIECCYaABHBIM 3aKOHOAATEABCTBOM, OTAEABHBIMH (PeIepaAbHBI-
MH 3aKOHaMU, a TaK¥Ke I103aKOHHbIMH aKTaMHS3 IIPeayCMOTPEH MHOTOCTyIIeHYa-
TBIN MOPAAOK IIPUHATHS PELICHUHI O Ha4aA€ YTOAOBHOTI'O IIPECAEIOBAHUS.

OmHako Takad IIpollenypa Bo30y:KIEHHd YTOAOBHOTO OeAa IIPpU BechbMa
HETOYHOM €r0 PEryAMPOBAHUM HECKOABKHMH HOPMATUBHBIMH aKTaMH CO34a€T
IIPEAIIOCBIAKN [IAd CYILIECTBEHHOI'O HapYyILIEHHS IIPHUHIIMIIOB YTOAOBHOI'O CYIO-
IIPOU3BOACTBA, B TOM YHCAE€ €0 OCHOBHOMY Ha3HA4YEHHIO, YKa3aHHOMY B CT. 6
YIIK P®, o 3amure npaB U 3aKOHHBIX MHTEPECOB AUI[ U OpraHU3alluM, IIOTEp-
IIEBIIUX OT IIPECTYIIACHUM.

HeobxoauMocCTh caemoBaTh TpeboBaHusaM He ToABKO YIIK Pd, Ho u Hopmam
OpyrUxX pefepasbHbIX 3aKOHOB IIPH PEILEHHUM BOIIPOCA O IIPUBACYEHHU K YTOAOB-
HOM OTBETCTBEHHOCTHU AHIIA 0COOOT'0 ITPaBOBOTO CTATycCa BBITEKAET U3 IPaBOBOHU
no3unnu, cpopmyaupoBanHoit KoncruryrmmonueiM Cynom Poccutickoit denepa-
1y B IloctanoBaeHuu ot 29 uroHa 2004 roma No 13-TI1.

KoucrurynmonHseii Cyn Poccuiickoit depepanuy ykasaas, 4To IIPUOPUTET
YIIK P® mepen apyruMu enepasbHbBIMH 3aKOHAMM He gBAsSeTCS 0€3YCAOBHBIM:
OH MOXKeT OBITh OTpaHHYEeH KaK ycraHoBAeHHOH KoHctutrynmeid Poccuiickoii
denepanuu (4. 3 cT. 76) uepapxuedl dpeaepasbHbIX KOHCTUTYIIMOHHBIX 3aKOHOB
U OOBIYHBIX (pefiepasbHBIX 3aKOHOB, TaK U IIpaBHAAMH O TOM, UTO B CAy4Yae KOA-
AW3UM MEXKAYy Pa3AMYHBIMH 3aKOHaMH PaBHOM IOPUANYECKOM CHABI IIPHOPUTET-
HBIMU IPHU3HAETCH IIOCACAYIOIIUN 3aKOH M 3aKOH, KOTOPBIHM CIIELIHUAABHO IIPE.-
Ha3HA4Y€H AT PETYANPOBAHHSI COOTBETCTBYIOIINX OTHOIIIEHUHN.

O 6e3yCAOBHOM HIPHOPUTETE HOPM YI'OAOBHO-IIPOIIECCYAABHOTO 3aKOHO/A-
TEABCTBa HE MOXKET UATH PEeYb U B CAyYasxX, Korga B UHBIX (momuMo YIIK PP,
3aKPENATIONIeTO O0IIMe IIpaBHAA YTOAOBHOIO CYAOIPOM3BOACTBA) 3aKOHOOA-
TEABHBIX aKTaX yCTAaHaBAHMBAIOTCA OOIIOAHUTEABHBIE TapaHTHH IIpaB M 3aKOH-
HBIX HHTEPECOB OTHAEABHBIX KATETrOpHM AWIl, O0yCAOBAEHHBIE, B TOM YHCAE, UX
OCOOBIM ITPaBOBBIM CTATYCOM.

Crarpa 7 YIIK P® mo cBoeMy KOHCTHUTYLIMOHHO-IIPABOBOMY CMBICAY He€
HCKAIOHAeT IIPHMEHEHHd B XOA€ IIPOHU3BOACTBA IIPOLIECCYAABHBIX OEHCTBHUU
HOPM HHBIX 3aKOHOB (momuMo YIIK P®), ecan sTuMH HOpMaMH 3aKpPENAFIOTCSI

3 B maHHOM CAydae MMeeTcs B BUY IIPOllefiypa IPHUBA€UEHHS K YTOAOBHOM OTBETCTBEH-
HOCTHU CyLel, a TakKe IOPSIOK PacCMOTPEHHS BOIIPOCAa O CHATHH HEIIPHUKOCHOBEHHOCTH C Jie-
nytarta ['ocymapcrBennoit Jymbl u uaeHa CoBerta deneparinu Penepasbroro Cobpanus Poccuii-
cko¥ denepanyiv, yCTAaHOBAEHHBIE B IIOA3aKOHHBIX aKTax: IHocTaHoBAeHUHM CoBera Pemepanuu
denepasrHoro Cobpanusga PP or 30.01.2002 Ne 33-Cd «O Peraamenrte CoBera Peneparnu Pe-
nepaspHoro Cobpanus Poccutickoii @enepaiin», mocTraHoBAeHUM [ocymapcTBeHHOM AyMblr de-
nepaspHoro Cobpanusa PP or 22.01.1998 No2134-I1 T'[] «O peraamenTe ['ocynapcTBeHHOH [lyMbl
denepasvbHoro Cobpanus Poccutickoit deneparinmr; [TosoxkeHUH 0 mopsake paboThl KBaAu(HU-
KallMOHHBIX KOAAETHH cyzel (yTB. Bricieit KBaanpUKanmoHHOH Koaseruel cynett PO 22 mapra
2007 r.) //www.consultant.ru

4+ Cwm. IlocranoBaeHue KoncrutrynuoHHoro Cyna P® or 29.06.2004 Ne 13-I1 «dlo meay
O IIPOBEPKE KOHCTUTYIITMOHHOCTH OTAEABHBIX ITOAOKEHUH crated 7, 15, 107, 234 u 450 yroaos-
HO-TIpolleccyaabHOro Kozekca Poccuiickoii denepanuy B CBSI3H C 3aIlIPOCOM TPYIIIIEI AEyTaTOB
locymapcrBeHHOM [yMbI», oIIpeneA€HHUd KOHCTUTYILIMOHHOro cyaa P® or 08.11.2005 Ne 439-0,
ot 02.03.2006 Ne 54-0//www.consultant.ru
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rapaHTHUH IIpaB U CBOOO/ YYaCTHHKOB COOTBETCTBYIOIIHX ITPOIECCYaAbHBIX Aei-
CTBHH, a IOTOMY HE MOIKET pacClleHUBaTbCd KaK Hapyllarollas KOHCTHUTYIIMOH-
HbI€ IIpaBa 3asgBUTEAEH.

Kpome Toro, Korcrurynuonsnsiii Cyn Poccuiickoii ®enepaiiiy JOIMyCKaeT
ycTaHOBA€HUE (PeNepPasbHbIM 3aKOHOMATEAEM [JOIIOAHUTEABHBIX IIPOIIECCyaAb-
HBIX TapaHTUM, HO TOABKO T€X, KOTOpble IIpeaycMaTpuBasu Obl BBeOEeHHE 0O-
IOAHUTEABHBIX ITPOIIEAYP ¥ HE HAPYIIaAW Obl OOIIHE HMPUHIIUITEI YTOAOBHOM OT-
BETCTBEHHOCTH, YCTAHOBAEHHbIE (pe/lepasbHBIM 3aKOHOIATEABCTBOM Ha OCHOBE
Koucrutynuu Poccuiickoitt Penepanmims.

Takum oO6pa3zom, IepedeHb AUIl, YKa3aHHbIH B CcT. 447 YIIK P®, He aBager-
cd 3aKpPBITHIM, a MOPSIA0K U rapaHTuu raaBbl 52 YIIK PO — ncuepnbpiBaroyMu.

Hanpumep, PenepaabHblii 3akoH oT S5 ampeasg 2013 r. No 41-®3 «O Cyer-
HoU maaate Poccutickoyt deneparyin», coraacHo cT. 39, mpegycMaTpuBaeT OCO-
Oyro mpolenaypy IIPHUBA€YEHUS K YIOAOBHOM OTBETCTBEHHOCTU HE yKa3aHHOTO
B cT. 447 YIIK P® uncnekTopa CueTHoil masatsl Poccutickoit deneparivu, Ko-
TOPBIA ITPU BBIIOAHEHUU HM CAYKE€OHBIX 00S3aHHOCTEH HE MOXKET OBITh ITPH-
BA€YEH K YTOAOBHO# OTBETCTBEHHOCTHU 0e3 coraacusi Koaseruu CueTHOM masaThbl.

Boaee Toro, MHBIMU 3aKOHOJATEABHBIMH aKTaMH MOTYT OBITH IIPEIyCMOT-
PEHBI MOIIOAHUTEABHBbIE CTAAHH, KOTOpPble HEOOXOAUMO MHPOUTH MIPU PELUIeHUU
BOITpoca 0 BO30OYKIEHUH YTOAOBHOTO JleAa AMOO IPUBAEYEHUH B Ka4ecTBe OOBU-
HAEeMOTO AUIl, yKa3aHHBIX B CcT. 447 YIIK Pd. Hanpumep, [Ipeacenarear Cuert-
HOU maaaTbl Poccuiickoil depepaiyu, €ro 3aMeCTUTEAH, a TaKXKe ayIuTOpPhI
CueTHoI1 TasaThkl PP He MOTyT OBITH IPUBAEYEHBI K YTOAOBHOM OTBETCTBEHHOCTH
0e3 coraacua Toit masatbl PemepasrHOoro Cobpanusa Poccutickoii denepanmu,
KOTOpad UX Ha3Ha4duAa Ha JOAKHOCTH B CYETHYIO I1asarty.

B cratbe 12 denmepasbHOro KOHCTHUTYILIMOHHOI'O 3aKOHa OT 26 deBpasd
1997 r. No 1-®dK3 «O6 yrmoAHOMOYEHHOM IIO0 IpaBaM dYeaoBeka B Poccuiickoi
denepanun» IpeayCMOTPEHO 00s3aTeAbHOE IOAYYEHHE COTAACHUd Ha IIpUBAede-
HHE €ro K YIrOAOBHOM OTBETCTBEHHOCTHU l'ocymapcTBeHHOH [Iymbl PenepasbHOTO
Cobpanua Poccuiickoit @enepamnmiv, B To BpeMd Kak B cT. 448 YIIK Pd Takoit
CTayH He IIPEAYCMOTPEHO.

B cootBercTBUU cO cT. 41 dPenepaarHOro 3axkoHa oT 12 wmioHd 2002 1.
Ne 67-®3 «O6 OCHOBHBIX TapaHTHIX U30UpPATEABHBIX IPaB U IIpaBa Ha y4acTue
B pedepeHnyme rpaxkaaH Poccuiickoft Pemepanum» ocoObIY MOPSI0K BO30YXK-
JE€HUd YTOAOBHOTO [eAa U IIPUBAEYEHHd B KadecTBe OOBUHSIEMOT'O IIPEAYCMOT-
PE€H HE TOABKO OAS 3apPEerHCTPUPOBAHHBIX KaHAWAATOB B AemnyTaTrhl ['ocymap-
crBeHHOU [ymrbl PenepasrHoro Cobpanunsa Poccutickoit denepanuu U B AemyTa-
Thbl 3aKOHOJATEABHOTO (IIPEACTaBUTEABHOI'0) OpraHa ToCyJapCTBEHHOM BAACTHU
cyopekTa Poccuiickoit Penepaiiiii, HO M [AS 3aPETUCTPUPOBAHHBIX KaHAWOA-
TOB, YYaCTBYIOIIUX B BhIOOpaxX BCEX YPOBHEMO.

[Ipu ycTaHOBAEHHH CTaTyCca AWUIlA, B OTHOILIEHUH KOTOPOI'O PELIAEeTCd BO-
npoc 00 YTOAOBHOM IIPECAEIOBAaHHM, HEOOXOAUMO YIHUTHIBATh FapaHTHUH, yCTa-

5 Cwm.: IlocranoBaernue KoucrurymuonHoro Cyna P® or 12 ampeasa 2002 r. Ne 9-IT //
www.consultant.ru

6 Cm.: demepasbHBIN 3aKOH OT 26 HOosa0ps 1996 r. No138-P3 «O6 obecrieyeHUU KOHCTH-
TYIIMOHHBIX MpaB TpaxkmaaH Poccuiickoit Penepariuu u3buparh U ObITh U30PAHHBIMH B OPTaHbBI
MECTHOIO caMoOyIlpaBAeHus» / /www.consultant.ru

137



2(126)-2022
Opuouueckas MBICIb

HaBAUBaeMble U MEXIyHAapPOOHBIMHU (MEXKIoCyJapCTBEHHBIMH) HOPMATHBHBIMU
JOKYMEHTaMU (qOroBOpaMM, COTAAIIIEHUSIMH U T.1.)7.

YKa3aHHBIMH [JOKYMEHTaMU IIpeayCcMaTpUBaAIOTCS OUIIAOMATHYECKHUH,
KOHCYABCKHM HMMYHHTET, & TaKyK€ HMMYHUTETHI II€pCOHaAa MEXKAYHapPOIHBIX
opraHu3alui U AUI, HAXOASIIUXCH 10/ MEXAYHAaPOHOH 3aIIuTOH.

* k% %

HopMbI yroAOBHO-IIPOIIECCYAABHOI'O 3aKOHOAATEABCTBA BECbMa YYyBCTBH-
TEABHO BAMSIOT Ha IIpaBa rpak/aH, 4To TpebyeT 4eTKOro M sICHOI'O pPeraaMeHTHU-
pPOBaHUA AEeHCTBUH BCEX YIACTHHKOB IIpollecca, 0COOEHHO CO CTOPOHBI OPTraHOB,
y4aCTBYIOIIMX B YyIOAOBHOM IIPECA€NOBAHUH. [IHMCIIO3UTHBHOCTb B OAHHOM CAY-
yae 0AYKHA OBITh HCKAIOYEHA.

Hampumep, B Hacrodllee BpeMs OTCYTCTBYET HOPMATHBHOE 3aKPEIACHHE
O4YEPENHOCTH HaAIllPpaBACHUA IMPEACTABACHHUMN O AMIIEHHUH HEIIPHUKOCHOBEHHOCTHU
U Jade coraacusi Ha BO30yzKIeHHe YTOAOBHOI'O JeAa HAU IIpUBA€YEHHE B Kade-
cTBe oOBHUHAeMoro nernyratoB ['ocymapcrBeHHOH [ymbl mau dyaeHOB CoBera Pe-
neparmu PenepasbHoro Cobpanus Poccuiickoit Penepanuu. B cBsa3u ¢ aTuM 1o
CAOXKUBIIIEHCS CyaeOHOH U CAEACTBEHHOU ITPAKTHKE IPEACTAaBACHUS A pele-
HUd 3THX BOIIPOCOB HAIIPaBALAIOTCS B OJHO BpeMs. B TakoMm mnopgnke paspe-
IIAACS BOIIPOC IO YTOAOBHBIM [leAaM B OTHOIIEHHUH AENyTaToB ['ocynapcTBEHHOM
Oywmbr denepasvHoro Cobpanus Poccuiickoit Peneparnu 1.8, B., M., I1. u uae-
Ha CoBera Peneparuu PenepasrHoro Cobpanusa Poccutickoit ®eneparuum L.

OTcyTCTBYeT TakxKe OJHO3HAYHOE HOPMATHBHOE 3aKPEIACHHE CPOKa pac-
CMOTpPEHHd Kak xogataicTtBa llpencenareas CaeacTBEHHOro KoMureTra B ['eHe-
paabHOI npokyparype PP, tak u Ilpencrasaenuda ['enepasbHOro npokypopa Pd
B cooTBeTcTByMoIeH nasare PenepasrHoro Coopanus PO.

Ocy1iiecTBAdsl YyTOAOBHOE IIPECAENOBAHHE, CAEIOBATEAHM CTAaAKHBAIOTCA C
HEOMHO3HAYHBIM ITPAaBOBBIM 3aKPENAEHHEM CTaTyca YAEHOB (peqePaAbHBIX CITHC-
KOB KaHIUAATOB B aemnyTathl ['ocynapcrBeHHOU [lymbl @C Pd.

Tak, B coorBeTrcTBUU Cc PenepasbHBIM 3aKOHOM OT 22 deBpasg 2014 r.
Ne 20-9®3 «O BwIObOpax pmemyTtaToB [ocymapcrBeHHO# Aymbl denepasrHoro Co-
6panusa Poccutickoit ®eneparnm» 225 nenyratoB [ocymapcTBeHHOH [lyMbl HU3-
Obuparorcsa 1o penepasbHOMY H30HMPATEABHOMY OKPYTY IIPOIIOPIIMOHAABHO YHCAY
rOAOCOB H30upaTesel, IOJAaHHBIX 3a (peaepasbHble CIIMCKHU KaHAWAATOB. [laH-
HbIe CIIMCKH IofaexkaT perucrpannu LleHTpasbHON mM30MpaTeAbHOM KoMuccuei
Poccuiickoit ®enepariuu.

CoraacHO 3aKOHOZIATEABCTBY O BbIOOpax rapaHTHUH AeSITeAbHOCTH KaHIU-
[aTOB YCTAHOBAEHBI CO AHS perucTpainuu lleHTpasbHON n3dupaTeAbHONE KOMHC-
cuett Poccuiickott denepalii COOTBETCTBYIOLIETO (heaepasbHOTO CITMCKAa KaH-
OUOATOB U 10 OHS O(PHUIIMAABHOTO OIIYOAMKOBAHHUS PE3yABTATOB BBHIOOPOB IEITy-
TaroB ['ocynapcrBenHoi [dymel @C PD. YkazaHHOE caeayeT U3 CHCTEMHOIO TOA-
KoBaHUA HOPM CT. 41 ®3 «O6 OCHOBHBIX TapaHTHUIX U30UpaTEeAbHBIX IIpaB U [IpaBa
Ha y4dacTue B pedepeHayme rpaxkaaH Poccuiickoit denepamum» u cr. 2, 52, 54

7 YKRazaHHOe Tak¥XKe cAeayeT u3 TpeboBauuii 4. 2 ct. 3 YIIK Pd.

8 TTpuroBopoM MOCKOBCKOIo ropojckoro cyga or 26 maa 2014 r. III. ocy:kzaeH Ha 5 aer
aurreHus cBoboxpbl co mrrpadom 700 ThIc. pyd. mo 4. 3 cr. 30, 4. 4 cr. 159 YK Pd//www.
consultant.ru
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®3 «O BeIOOpax memyraToB ['ocymapcrBenHoit [Jymbr @enepasbHoro CobpanHwus
Poccuiickoit Penepariim?.

Mexkay TeM B CBS3U C OTCYTCTBHEM OJHO3HAYHOTO 3aKPEMAEHHs cCTaTyca
AW, Haxondulerocd B (oemepasbHOM CIIHCKE KaHOHAATOB IIOCA€ OKOHYAHUSA
BBIOOPOB, Ha MPAKTHKE BBICKA3bIBAETCH HHAas TOYKA 3PEHHS O TOM, YTO IIOKAa
AWII0 BKAIOYEHO B TAKOU dpeeparbHBIN CIIMCOK, OHO MOIKET B YITPOIIIEHHOM ITO-
pAOKe IIOAYYHTH MaHAAT AeryTarta. M3 9Toro geaaeTcs BBIBOL O TOM, YTO TaKHe
AWIIA MOTYT OBITH IIPUBAEYEHBI K YTOAOBHOM OTBETCTBEHHOCTHU TOABKO C COTAA-
cuga [Ipencenareas CaeacTBeHHOro KoMmutetra Poccuiickoii dPenmepaliiii, HECMOT-
P Ha TO, YTO BBIOOPHI y3Ke MPU3HAHBI COCTOSBIIIMMUCS.

kKK

HmeroTca 3HAYUTEABHBIE ITPOOEABI B PETYAUPOBAHUU IIOPSAKA YTOAOBHOTO
IIPECAECOBAHUA AHI], COBEPIIMUBIINX IPECTYIIACHHHA, HO HMEIOIIUX BBICOKOE
3BaHME CyIbH.

Tak, OTCyTCTBYET CPOK PaCCMOTPEHUS COOTBETCTBYIOIETO IPENCTaBACHUS
[Ipencenareas CaencrBeHHOro KoMmutera Poccuiickoit deneparinu B KBaaugu-
KallFIOHHBIX KOAAErHMdaxX cyaed. HemocraTku B peraaMeHTallMU I[opgaKa pac-
CMOTPEHHSI 3TOT'0 BOIIPOCA MHOTOKPATHO ITPUBOAHAU K TOMY, YTO KBaAu(HUKa-
I[IMOHHBIE KOAAETHH Cy[eH IOAMEHSIOT Cy[ INEepPBOM HMHCTAHIMH U OAIOT OLIEHKY
II0 CYLIECTBY, OTKa3blBad B Jade€ COTAACHS Ha HaA4YaA0 YyLOAOBHOTO IIPECAENOBA-
HUSd B OTHOIIEHUHU CyAEM 10 OCHOBAaHUAM, HE IIPEAYCMOTPEHHBIM CT. 16 3akoHa
P® «O craryce cyneit B Poccuiickoit ®eneparumy.

Hampumep, B mapte 2016 r. Bricitasgs KBaau(HUKaAIIMOHHAS KOAAETUSI CY-
el OTMEHUAA PEIIEHHE HUXKECTOAIIEN KOAAETHU cyaer KpacCHOSpCKOro kpas
0 made coraacud Ha BO30yzKIEHHE YI'OAOBHOTO [eAa B OTHolleHuU cynbu A. Ilpu
5TOM B OCHOBaHHE PEILIeHUs OBIAO IIOAOKEHO BeChbMa IIIMPOKOE PacCIIpOCTpaHEHHE
noaoxkeHu# cT. 16 3akona PP «O craryce cyae#t B Poccuiickoit deneparumr. Ilo
MHEHHUIO BpIciieli KBaAU(PUKAITMOHHON KOAAETHH CyIeH, A0oe OoIlepaTHBHO-
PO3BICKHOE MEPOIIPUSTHE B OTHOIIEHHH CyAed MOKeT OBITH IIPOBEAEHO TOABKO
C coraacud COOTBETCTBYIOILETO COCTaBa Cyda, OJHAKO B YKA3aHHOM HOPME 3aKO-
Ha HET TaKoro abcoAroTHOro TpeboBaHUd. Boaee Toro, Koaseruet cyneit IIpoUrHo-
PUPOBaH TOT (PaKT, YTO JAOCTATOYHBIE JAHHBIE OAS BO30YKIEHUS JIeAa ITOAYIEHBI
HCKAIOYUTEABHO B XOZI€ OTKPBITOM IIPOIIECCYaAbHOM IIPOBEPKU, U CBEAECHU, I10-
AyYEHHBIE OIIEpaTUBHBIMU COTPYAHUKAMH, CAECTBUEM HE HCIIOAB30BAAUCE.

[IpuMepoM MOXKET CAYKHUTH U ApPyroe penieHue Bricieidl kBaaudukaliu-
OHHOH KoAAeTHH cynel, orMeHuBIIed B 2016 r. pelleHre KBaAU(PHUKAIIMOHHOMN
KOoAAeTUU cynedt MOCKOBCKOM obaacTH O gade coraacus Ha BO30yKIEeHHE YTro-
AOBHOT'O [€Aa B OTHOIUEHHUH CyAbpd [l. 3a COBEpIIEHHE KOPPYILIHOHHBIX IIpe-
cryniaeHuii. [Ipu 5TOM B OCHOBY OTMEHBI OBIAM IIOAOXKEHBI HOBOABI cyabu 1. o
BO3MOXKHOM 3aWHTEPECOBAHHOCTU B HCXO[€ O€Aa CO CTOPOHBI OpPraHoB, OCY-
IIIECTBALBIIINX OIIE€PATUBHO-PO3BICKHBIE MepolnpudThs. [Ipu aTom BrIciiag KBa-

9 [TanHas IO3UIINA ITOATBEPKAaeTCd MHEHHEM 3amMecTuTead [Ipencenareasa LleHTpasbHOM
n3bupareabHoit kKomuccuu Poccutickoit Pemeparm ot 07.03.2012 Ne 05-15/4946. B cBa3u ¢ ot-
CYTCTBHEM O€CCHOPHOI ITO3UIUHU II0 IOPSAAKY, Hadasa YTOAOBHOTO IIPECA€IOBAHULA AHUIlA, BHE-
CEHHOT0 B (pefiepasbHbBIE CIUCKH KaHIUAATOB, B KaXKJIOM KOHKPETHOM CAy4Yae HEOOXOOUMO Y4 H-
TBIBATh UHYIO ITO3UITUIO.
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AUUKAIIMOHHAada KOAAETHL CyAed He ydaa TOTO, UTO CyAbeil /. IouTH B TeUyeHHE
OBYX AET TaKHe CBEIEHUS CAEOBATEAI0 U 00AACTHON KOAAETHH Cyaed He coo0-
HIAAHCD.

[TpruMepoB pacHIMPUTEABHOTO TOAKOBAaHUS KBaAU(PUKAITMOHHBIMU KOAAE-
TUSIMHU Cy/edl HOPM 3aKOHa MHPU PEIIeHUH BOIpoca 00 YyrOAOBHOM ITPECAEOBa-
HUHU Cy[Ael MHOKECTBO.

Hanpumep, peleHne KBaAM(PUKAIIMOHHON Koasernu cyzeii OMCKo# obaa-
cTty, npuHaToe B KoHIe 2015 1., 06 oTKa3e B gade coraacusi Ha BO30yKIEHHUE yro-
AOBHOTO Jieaa B oTHouleHuu cyapu B. 1o 4. 3 cr. 159.2 YK P®. I[Ipu aTom B pelie-
HUU KOAAETHM Cy[AEM yKa3aHO, YTO COBOKYITHOCTH IPEACTABACHHBIX CAE€ICTBHEM
MaTePUAAOB CBHAETEABCTBYET O HAAWYHH OOCTATOYHBIX JAHHBIX AT BO30YIKIEHUSI
YTOAOBHOI'O [ieAa B OTHOILIEHUU Cy[bH, OOHAKO, VIUTBIBASI PE3YABTATBHI [OAOCOBA-
HU4 (3a — 9, a IpoTUB — 5), B ade COOTBETCTBYIOLIETO coraacud llpencenmarearo
CaencrBenHoro komutrera PP orkazanHo. [Tocae oOKaroBaHUSI, JAHHOE PEIEHHE
KOAAETHH ObIA0 OTMeHeHOo. B 2017 1. meao B OTHOIIEHUH Cyabu B. Bo30yauAw.

[IpuHuMass momoOHBIE peIleHUus], KBaAU(PUKAIIMOHHBIE KOAAETUHU Cyaei
pykoBoacTByIoTCS [loAoKeHHEM O TTOpsAaKe padoThbl KBAaAU(DPUKAIITMOHHBIX KOAAE-
Ui cyned, yTBep:KAEeHHBIM Brbiciieli KBaau(UKAIIMOHHOM KoAAeTHel cyneH,
yTBEpPKIAEHHbIM Briciiell KBaauUKaIIMOHHOM Koaaerueit cynett PP 22 mapra
2007 r. TakuMm o6pa3oM, BHYTPEHHUM HOPMATHBHBIM aKTOM PETYAUPYETCHd, a, I10
CyTH, OAOKHpPYETCd IIPolleaypa YIOAOBHOTO IIPECA€JOBAHUS AHWIIA, HECMOTpPH Ha
HaAUYHe JOCTATOYHBIX MAaHHBIX MIAS BO30YyKIeHUS Aesa. Takoe MOBeAeHUE Op-
raHa CyZeMCKOro cooOmiecTBa, (QOPMHUPYIOIIETO KaapOBBIH COCTaB OPraHOB
IpaBOCyAus, HE MOXKET OTBeYaTh IIPUHIIUIIAM IIPABOBOI0O FOCyIapCTBa.

HeomHOKpaTHO OTMEHSAS TakKHE PELIEHHS, KaK HE3aKOHHble, BepXOBHBIM
u KoHcTuTynmmoHHBIM cynbl Poccum!® ykaspiBaan, 4YTO gada CcOraacHUsd Ha OCY-
IIIECTBACHHE B OTHOLIEHUHU CyObHU YyTOAOBHOIO IIPECAEIOBAHUS HE IIPENOIPENEATIET
00s13aTeABHOCTb BBIHECEHUs ITOCTAHOBAEHHSI O BO30YKIEHWH YTOAOBHOIO [eAad B
OTHOILIEHUH CYIbH HUAH O IIPHUBACYEHHU €r0 B KaYeCTBE OOBHHSAEMOTO AMOO OTKa3e
B 9TOM a TaKXKe€ IIPUHSITHS TOTO AW MHOIO UTOTOBOTO PEIIEHUS 110 YTOAOBHOMY [Ie-
Ay. Cama KBaaM(pUKaITMOHHAsT KOAAETHS CyAed B CBOeM pelleHUN He BIIpaBe le-
AaTh BBIBOABI O BUHOBHOCTU HMAW HEBHHOBHOCTH IIPHUBAEKAE€MOIO K YTOAOBHOM OT-
BETCTBEHHOCTHU AUIIA, & TAKXKE WHbBIE€ BHIBOAbBI, KOTOPBIE MOTYT COAEPKATHCS TOABKO
B IIPUIOBOpPE Cy[a HWAW MHOM HTOIOBOM PEIIEHHH, IIOCTAHOBASEMOM II0 PE3YyABTA-
TaM HEIIOCPEICTBEHHOTO MCCAEIOBAHUSI B XOfle CyAeOHOro pasbuparesbcTBa BCEX
0OCTOSITEABCTB YTOAOBHOIO [IEAQ, TO €CTh pas3pellaTh BOIPOCHI, KOTOPBLIE MOTYT
CTaTh IPeAMETOM NOKAa3bIBAHUA Ha IIOCAEAYIOINX CTaAUsSIX YTOAOBHOIO IIpoIlecca.

Hanpumep, o Takum ke ocHoBaHUAM B Hioae 2014 r. BepxoBHbIM CynoMm
Poccutickoit Peneparinmu ObIAO OTMEHEHO pernieHHe Bricmiedl KBaaAn(HUKAITHOH-
HOM Koaaeruu cyaeut Poccuiickod deneparniyiy, oTKa3aBIlled B a4de CcOrAacHud Ha
BO30y>K€HHEe YTOAOBHOTO [eAa B OTHOIIEHUH CyAbU ApOuTpaskHoro cyaa Ye-
4yeHCKO# PecriyOoauku B., He ycMOTpeBIIEH OCTATOYHBIX JAaHHBIX U OCHOBAHUU
OAS BO30YsKIIEHUST YTOAOBHOTO eAa.

10 TTocranoBaenue Korncrurynuonsoro cyna PP or 18 okrabpa 2011 r. Ne 23-I1 / /www.
consultant.ru
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C ygyeToM H3AO0XKEHHOIO HEOOXOOMMO II0AHOe mepedncaeHue B YIIK PP
BCEX KaTeTOPHUH AHI[, B OTHOIIEHUU KOTOPHIX ITPHUMEHSETCS OCOOBIH MOPSOOK
IIPOU3BOCTBA 10 YTOAOBHBIM JI€AAM.

OxHOBpeMeHHO Tpedyercss moapobHoe ortncanue B YIIK PP Bcex mmponenyp
YTOAOBHOTO IIPECAENOBAHUA KasKI0W KaTeTOPHUHU AUILL, AEIIyTAaTOB U CEHATOPOB I1a-
Aat PenepaspHoro Cobpanus Poccutickoit Penepaiivu, Cyned U Jpyrux AUILL

* Kk %

Ha nmpakTuke BO3HHKAIOT Cepbe3Hble IPOOAEMBI C OOecriedyeHHEM SBKU
mogo3peBaeMbIX (0O0BUHsSEMBIX) aerytaToB ['ocynapcrBenHoi Jymbr PC PP k cae-
[0BaTeAlO U B cyZeOHble 3aceqanud. [Ipu aToM geicTByIollee 3aKOHOAATEABCTBO
HE CONEPKUT Pa3bsICHEHUU O NopgaaKe IIPUMEHEHHd K JaHHOHM KaTETOpPHUH AUIL
TaKOH Mephbl IIPOIIECCYaAbHOTO MNPHUHYKIAEHUd, Kak IpuBoa. Hampumep, ObIB-
mui genyrat b. HeoJHOKPATHO HEOOOCHOBAHHO YKAOHSIACH OT SIBKH K CA€IOBa-
TEAIO, YTO CYILIECTBEHHO 3aTSIHYAO CPOKU pacCAeqOBaHUd (IIOYTHU Ha Irofa). ToABKO
[Npencenareaem CK PP B agpec Ilpencemareas ']l ®C PP Oviau HammpaBAEHBI
TPU oOpallleHUd C IIPOCHOOM OKa3aTh CONEHCTBUE CAEICTBHIO.

Kpome Toro, Heo6XoaQUMO yCOBEPIIEHCTBOBATDH ITOPAAOK, OIPEIAECAUTH Me-
XaHU3M M CPOKHU H30paHusa CyJaMH Mepbl IIPecedeHUs B BUe BKAIOYEHUS IIO[
CTpaxy U JOMAIIIHETI0 apecTa B OTHOILIEHUH AEIIyTaTOB rOCyAapCTBEHHON [lyMbI
u yaeHOB CoBeta Peneparinu ¢C Pod.

B Hacrosiee BpeMsa AUIla YKa3aHHOM KaTeropuu, aaxe Oyaydu 3aCTUTHY-
TBI Ha MECTE€ COBEPIIEHHS TSIXKKOI'0 AW 0CO00 TIKKOTO IIPECTYIIACHUs, (PaKTH-
YeCKH He MOTyT OBITh 3a/ep3KaHbl, IIOCKOABKY MOaHHOMY OEHCTBHIO NOAXKHA
PEeAIecTBOBATh IIPOILle/lypa IIOAYUEHUsI COTAacUsl Ha BO30yKIOEeHHE B OTHOIIIe-
HHUMU HHUX YTOAOBHOTO [€Ad, KOTOpad MOXKET 3aHATh HECKOABKO MECHIEB. ITO
AHIIAET CAEACTBHE BO3MOXKHOCTH 3a/epzKaTh Ha MECTE IIPECTYIIACHHUS YKa3aH-
HBIX AWIL U B JaAbHeHIlIeM XomaTaicTBOBaTh 00 N30paHUU UM Mephl IpecedeHUs
B BHME 3aKAIOYEHUd 110, CTPaxKy, IIOCKOABKY B MNAaHHBIX CAy4adX BBIIIOAHEHHE
BcexX TpeOOBaHUN 3aKOHA B YCTAHOBAEHHBIE CPOKU HEBO3MOIKHO.

Hanpuwmep, craryc penyrar 'ocymapcrBeHHOM [ymbl denepasbHoro Co-
O6panusa Poccuiickoit Peneparinmn 6 co3biBa M03BoAHMA M., 0OBUHSIEMOMY B CO-
BepLUIeHUU MolleHHu4decTBa Mo 4. 4 cr. 159 YK Pd, CcKphITECA OT CA€OCTBUA,
4TO IIPENATCTBYET HaIIPAaBAEHHIO YTOAOBHOIO [eAa B CyA. AHAAOTUYHBIE IIPO-
6AeMbI BO3HUKAIOT IIPU pPeIIeHUU BoIlpoca 006 HM30paHUU Mephbl IIpecedyeHUsd B
BH/E 3aKAIOYEHHd IIO[ CTPazKy B OTHOLIEHUHU cyned. Tak, mocae NmpoxoxKAeHUS
MHOTOCTYIIEHYATOH cTaguu BO30OYKIEHUS OeAd A IIPUMEHEHUS 3TOH MepbI
npeceueHus IIpencenareabr CaencTBeHHOro kKomurtera PP obpariaerca B ¢y ¢
xXomaTa¥cTBOM. [IpHu MOAYYEHHH IHOAOKHUTEABHOTO PEIIECHUA 3a CBOEH IOAIIHNCHIO
HalpaBAsIeT IIPEACTaBA€HHE B KBAaAU(PUKAIIMOHHYIO KOAAETHIO CyIeU OAS TIOAY-
YeHUsI COTAACUs Ha HCIIOAHEHHE CyZieOHOro pelleHuda ob u30paHUU Mephl IIpece-
4EeHUI
B OTHOIIEHUU CyIbH.

MplI He oTpHIaeM, YTO AeATEABHOCTH OPraHOB CyAeHCKOro coobIiecTBa
ABASETCSH dA€MEHTOM oOecIiedeHUs] He3aBHCHMOCTU CYABbH, HO caMa IIpolenaypa
IIOAYYE€HHUS COTAACHd Ha HCIIOAHEHHE PEILIeHHUs CyAeH y 3TOro opraHa, B COCTaB
KOTOPOT'0 BXOOAT HE TOABKO CyZbH, II0 HaIlleMy MHEHHIO, HE COBCEM COOTHOCHT-
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cga ¢ nmoaoxeHueMm cT. 1 3akoHa P® «o craryce cymeit B Poccutickoit denepa-
nuun». B 3Toll HOpME OHO3HAYHO YCTAHOBAEHO, YTO TOABKO CYZbU SABASIIOTCS HC-
TOYHUKOM CyAeOHOM BAACTU U HUX PELIeHUs] 00d3aTEAbHBI JIAS BCEX 0e3 HCKAIO-
YeHUsd OPTaHOB U OPTaHU3alllHU.

YkazaHHad npoleaypa B CHAY OOBEKTUBHBIX NPUYHUH U OTCYTCTBUS KOH-
KPETHBIX yCTAHOBAEHHBIX CPOKOB PACCMOTPEHUS PACTATHUBAETCS Ha MECSIIBI,
4TO caMo II0 cebe MPOTUBOPEYUT HMPUPOAE MEPHI IpecedeHrsa. iMeancrs B mpak-
THUKE CAyYau, KOrJa B OTHOIIEHHHU CyAbU, OOBHHAEMOI'0 B OPTaHHU3aIUU 0CO00
TSIKKUX MPECTYIACHUH, B TOM YHCAE ITPOTHUB AUYHOCTHU, MBI HE yCIIEAH HU30paTh
TaKylo Mepy IIPECEeYeHHd OO0 OKOHYAHUS PaCCAECOOBAHHS W HAIIPABACHHUL OEAa
B CyZlI UIMEHHO HU3-3a [IEPEYHUCACHHBIX BBIIIE ITPUYHH.

Harmpumep, B caeICTBEHHOM yripaBaeHUU 1o Pecrrybauke TaTapcraH paccae-
JOBAHO YTOAOBHOE IOE€AO B OTHOIIEHUH CYIbU, COBEPIIHUBIIETO YOHHCTBO TPYIIIOHN
AUIT TIO IIPEABAPUTEABHOMY CroBOpy. Cynbsl OCYy>KAEH K OAUTEABHOMY CPOKY AHIIIE-
HUA cBoOoabl. B gpyrom caydae B 2017 r. B cA€ZICTBEHHOM yIIpaBAeHHU 110 OMCKOH
obaacTH, Bo30yaUB B OTHOIIIEHHUH Cyabu M. yronoBHOe meao 1o 4. 6 ct. 290 YK Pd
U TIOAYYHB COTAACHe Ha €ro IpHUBA€YECHHE B KadeCTBE OOBHHSIEMOIO IO II. «K» 4. 2
ct. 105 YK P®, MmpI He ycriean u3bpaTh Mepy IIPecedeHuss B BUE 3aKAIOYEHUS II01]
cTpaky cyabe M. B mepuon paccMoTpeHHs IIpeAcTaBAe€HUS 00 M30paHUU MEpPhI
IIpeceydeHNs, HaX0IsACh Ha CB0oboie, Cyabsi M. IOKOHYHA KHU3Hb CAMOYOHUHCTBOM.

[Io umerommumca gaHHbBIM, ¢ 2008 r. Mepa npecedyeHUd B BUIE 3aKAIOYE-
HUS IO CTPaKy C cobarozeHueM Bcex TpeboBaHuil raaBel 52 YIIK P® B oTHO-
IIIEHWHN CyJbU N30HMpasach BCETO OOMH pPas.

Takag xe mpolenypa, HUBEAUPYIOLIAsd CMBICA IIPOIIECCYAABHOTO MOei-
CTBUSI, IIPEAyCMOTPEeHAa U OAS MHPOBEAECHHUS OOBICKOB, a TaK¥XKe MOITPOCOB yKa-
3aHHOW KaTEropuH AUIl, KOr[a IpeaycMaTpHUBAaETCS IpeaBapUTEABPHOE IIOAydYe-
HHE COTAACHS COOTBETCTBYIOIIEH rmasraTbl PenepasbHoro Cobpanusa PD.

Bo3HHKaT BONPOCHI OTHOCHUTEABHO IIOpPSAKA IIPOBEAECHUS psAaa CAEMI-
CTBEHHBIX OEUCTBUM C coraacusa cyaa B nopgake 4. S cr. 450 YIIK PP, koropaa
He coraacyetrcs co ct. 448 YIIK Pd, rme mpakTH4YeCKU HET YKa3aHWE Ha cyaeob-
Hbl€ MHCTAHIIUU.

KoneuHo, mpu mAaHUPOBAHUU TaKUX CA€ACTBEHHBIX AEHCTBUH MBI HUCXO-
OUM U3 ITOAOKEHUH 4. 7 cT. 16 3akona Pd «O cratyce cyneit B Poccuiickoit de-
[epaliiy, OIUCHIBAIOIIEH IOPSA0K U CyaeOHble MHCTAHIINM, AAIOIIHNe COTAacHe
Ha TaKHe CAeICTBEHHBIE AeHCTBHUS, OAHAKO Takod mpobea B YIIK PP moaxxken
OBITH yCTPaHEH.

* Kk %

Ha zaBepmraromieii ctaguu pacCA€gOBaHUsI, COTAACHO IT0AOXKeHUSM Perme-
paapHOTO 3aKOoHa «O craryce yaeHa CoBeta demepanuu U cTaryce AemyTara
F'ocymapcrBenHoit Jdymbr PenepasbHoro Cobpanusa Poccuiickoit denepanum» u
nocraHoBaeHUust KouncrurynuonHoro Cyna Poccuiickott @enepanum ot 20 deB-
paasg 1996 roma Ne 5-TI, mepemada B Cy yTOAOBHOTO ZieAa B OTHOLIEHUH YA€HA
CoBera denepanuu, aenyrara ['ocynapcrBeHHOMN [JymMbl BO3MOXKHA TOABKO C CO-
rAacHusi COOTBeTCTBYIoIeH nmasatel PenepasbHoro Cobpanng PP. Ograko B YIIK
P® nannag nmponenypa He 3aKpeIrA€HA U €€ MIOPIA0K He OIIPEAEACH.
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N3 uMmerommxcd HOPMATHUBHBIX AKTOB HE CAEAYeT, HEOOXOOMMO AW HPHU
HaIlpaBA€HHUHU €A B OTHOILIEHUM [EIIyTAaTOB M CEHATOPOB B COOTBETCTBYIOILYIO
nasaty PenepasvHoro Cobpanus PP yrBepkaaTh 0OOBUHHUTEABHOE 3aKAIOYEHUE.

CopaBka. [lo cAOXKUBILIEWCSA CAE€ACTBEHHOW IIPaAKTHKE II0 AeAaM B OTHO-
mieHuy genyraron ll., B., III. u ceraropa L., 1o HanpaBA€HHdI IeAa B COOTBET-
cTByronryo nasary denepasrHoro CobOpanHus PP oOBHHHTEABHOE 3aKAIOUEHUE
JOAZKHO OBITH YTBEPIKIEHO ITPOKYPOPOM.

OTO AUIIIL HEKOTOpAas YacThb IIPOOEAOB U IIPOTHUBOPEUNi, KOTOPhIE UMEIOT-
cd B YIOAOBHO-IIPOIIECCYaAbHOM PETYAUPOBAHHUU YIOAOBHOIO IIPECAE€NOBaHULA
AHI] 0COOOT0 TPAaBOBOTO CTATyCA.

[ast obecriedeHrs COOAIONEHHST 3aKOHOIATEABCTBA TIPU IIPUBACYECHUU K YTO-
AOBHOM OTBETCTBEHHOCTH YKa3aHHOMN KaTeropuu AUl B CAeICTBEHHOM KOMHUTETE
Poccutickoii denepanmu u3gaHbl HOPMATHUBHBIE MOKYMEHTBHI, Pa30CAaHbI HH-
dopmalloHHbIE THUCHMAa, a TaK¥Ke coBMecTHO ¢ MockoBcKoM akanemueit Caen-
cTBEeHHOTO KoMuTeTa Poccuiickoii Penepaniuu pa3paboTaHO CIIeHaAbHOE METO-
aUYeckoe rocobmuell.

A Tex, KTO IIpecTynaeT 3aKOH, MOOAXKEH OBITh peaAn30BaH IIPUHITAI
HEOTBPaATUMOCTHU HaKa3aHUd, U €r0 peasu3allil HE MOIKET ITPENaTCTBOBAThH He-
COBEPILIEHCTBO IIPaBOBOI'0 PETYAUPOBAHUA.

[ast HaBeZleHUsT IPABOBOTO TIOPsAKA B JaHHOH cdepe HeOOXOaUMO 3aKpe-
IIUTH BCIO IIPOLIEAYPY YTOAOBHOTO IIpecaenoBaHud B HopMmax YIIK P® ¢ gerkum
yKa3aHHEM Ha CPOKH, IIPHU 3TOM ocoboe BHHMAaHHE VAEAUTh KOHKPETHU3alluU
KaXK/IOTO K3 2TAllOB MHUIMHUPOBAHUA U OCYIIECTBACHHS YTOAOBHOIO ITPECAEIO-
BaHU4 TaKOU KaTErOpHUU AUIIL.
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Annotation. This lecture contains an analysis of the methodology for prevent-
ing and investigating corruption-related crimes committed by special subjects, taking
into account the features of improving the efficiency of organizing the work of the in-
vestigative bodies of the Investigative Committee of the Russian Federation at the pre-
sent stage. The author pays special attention to the disclosure of the legal status of
special subjects — officials, since the general conditions of criminal liability apply
mainly only to those who are not officials.

Key words: criminal law, Investigative Committee, prosecutor's office, corrup-
tion, official.

Countering crimes of a corruption nature is a priority area of activity for
the Investigative Committee of the Russian Federation.

In the overwhelming majority of cases, such crimes are committed by spe-
cial subjects — officials. The general conditions of criminal liability apply mainly
only to bribe-givers and accomplices of corruption crimes who are not officials.

Let us dwell on the issues that arise during the implementation of criminal
prosecution of a category of persons in respect of which a special procedure for
criminal proceedings is applied — the so-called persons of a special legal status.

Persons in respect of whom a different (special) procedure for bringing to
responsibility, including criminal liability, was envisaged existed more than two
thousand years ago. Their appearance was due to various reasons, including
social, class and religious ones. Beginning with the Digests of Justinian, the
institution of immunity from criminal prosecution was used as one of the most
important mechanisms for regulating social relations. An example of this is the
medieval indulgences, the ordinances of King Louis XI, securing immunity from
arrest, search, examination in relation to a number of persons, as well as the
"Tarkhan letters" used in the 15th century in Russia and freeing privileged
people ("tarkhans") from criminal prosecution. In the 19th century, the highest
judicial officials of the Russian Empire were subject only to the Senate.

There was also a special procedure for the criminal prosecution of judges
in Soviet law. Thus, judges could be held criminally liable only with the con-
sent of the Supreme Soviet of the Republics or the Supreme Soviet of the
USSR, depending on the category of position. Today, this legal institution is
present in the legal systems of most countries (USA, Great Britain, France, Ita-
ly, Spain, Germany, Belarus, Kazakhstan, Tajikistan, etc.).

The complicated procedure for bringing to criminal responsibility is not
a personal privilege of a citizen holding the position of a judge, prosecutor, inves-
tigator, lawyer or deputy, but a means of protecting public interests, including the
interests of justice. By establishing this guarantee, the state takes into account
the special regime of work of some officials, increased professional risk, and en-
sures non-dependence in political activity and in the administration of justice.

In this case, it is important to understand that this institution does not
imply the protection of officials from liability in case they commit a crime. Oth-
erwise, it would lead to a violation of the constitutional rights of victims of
crimes and abuses of power.

The Investigative Committee of the Russian Federation has accumulated
considerable experience in countering corruption crimes, including those
committed by persons of a special legal status.

144



A.Vl. BacTpeKMH Jlexuma:
[IlpenynpexneHue M paccijenoBaHue. ..

In the first 9 months of 2017 alone, the Investigative Committee of the Rus-
sian Federation initiated more than 1,400 criminal cases against 1,184 persons of
special legal status. At the same time, 586 such persons were prosecuted in con-
nection with their commission of corruption-related crimes. 764 criminal cases
against 795 persons were sent to court, of which 425 were accused of committing
corruption crimes.

Such decisions were made in relation to 413 deputies of local self-
government bodies, 476 heads of municipalities, 61 deputies of legislative bod-
ies of constituent entities of the Russian Federation, 165 lawyers, 186 mem-
bers of election commissions, 66 investigators and heads of investigative units
of the Ministry of Internal Affairs, 22 investigators and heads of investigative
bodies of the Investigative Committee of Russia, 16 prosecutors and assistant
prosecutors, as well as 8 judges of various levels of the judiciary.

Criminal prosecution was carried out and a number of deputies of the
State Duma of the Federal Assembly of the Russian Federation were brought to
justice. In some cases, the investigation continues, there are sent to the court
for consideration on the merits.

For example, a criminal case was sent to court against the Deputy of the
State Duma of the Federal Assembly of the Russian Federation Parshin N.A., ac-
cused under Part 4 of Art. 159 of the Criminal Code of the Russian Federation in
the theft of funds in the amount of 25 million rubles allocated from the regional
budget for the acquisition and reconstruction of a rural school building.

A verdict was passed against a member of the Federation Council of the
Federal Assembly of the Russian Federation Tsybko K.V. according to part 6 of
Art. 290 of the Criminal Code of the Russian Federation for taking bribes total-
ing more than 21 million rubles. He was sentenced to 9 years in prison with
a fine of 70 million rubles. I want to note that this is the first case in the mod-
ern investigative practice of Russia, when an incumbent senator is brought to
criminal responsibility.

Reference. Since 2011, more than 5,000 criminal cases against persons
of a special legal status have been sent to court, and cases against 4,256 per-
sons referred to in Chapter 52 of the Code of Criminal Procedure of the Rus-
sian Federation have been submitted to court for committing crimes of corrup-
tion alone.

*kk

The greatest number of questions in investigative practice arises at the
stage of initiating a criminal case or attracting a special legal status as an ac-
cused person.

Determining the official position of a person is one of the most important
and primary questions that must be answered when starting a criminal prose-
cution. Violations committed at this stage may lead to the recognition of the
decision to initiate a criminal case as illegal, and the collected evidence - in-
admissible.

A striking example in this case is the criminal case initiated in accord-
ance with the requirements of Chapter 52 of the Code of Criminal Procedure of
the Russian Federation back in 2009 against Judge B. for committing fraud
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and a number of other crimes. In 2010, with the indictment approved by the
Prosecutor General of the Russian Federation, the case was sent to court.
However, the Supreme Court of the Russian Federation recognized all the evi-
dence, the provision in the basis of the accusation, as inadmissible and re-
turned the criminal case in order to eliminate the obstacles to its consideration
by the court. According to the court, the materials that served as the basis for
initiating the criminal case were previously separated by the internal affairs
bodies from the criminal case, where there was information from the FSB of
Russia about the possible involvement of judge B. in the commission of the
crime. Based on the results of an additional investigation, the criminal case
was sent to court, and at the end of 2015 B. was sentenced to 5 years in prison
for committing fraud.

Another example is the decision of the Prosecutor’s Office of the Lipetsk
Region, which recognized in 2017 that the head of the Investigation Department
of the Investigative Committee of the Russian Federation for the Lipetsk Region
initiated a criminal case against the investigator of the Investigation Department
of the Russian Ministry of Internal Affairs for the Lipetsk Region K. illegal. To
substantiate his decision, the prosecutor expressed the opinion that a decision
regarding such an investigator should be made by the Chairman of the Investi-
gative Committee of the Russian Federation or his deputy only because this in-
vestigator was seconded to a freelance specialized investigative unit.

This position is supported by the General Prosecutor's Office of the Rus-
sian Federation.

When determining the status of a person against whom criminal prose-
cution is initiated, significant problems arise in investigative practice, mainly
related to the lack of regulatory regulation and conflicting judicial practice.

So, in the event that a person has lost the status, in connection with
which he was guaranteed a special procedure for the proceedings in criminal
cases, compliance with a special procedure is not required. Judicial practice
also follows this path.

The Constitutional Court of the Russian Federation and the Supreme
Court of the Russian Federation, in their rulings, expressed an unambiguous
position that Art. 448 of the Code of Criminal Procedure of the Russian Federa-
tion does not establish immunity as a personal privilege of a certain citizen, nor
as a privilege associated with his professional status, and does not extend a spe-
cial procedure for initiating a criminal case or bringing him as an accused to
persons dismissed from positions and who have lost their special legal status.

The absence of fixing this provision in the norms of the Code of Criminal
Procedure of the Russian Federation, despite significant judicial and investiga-
tive practice, sometimes gives rise to a different interpretation by judges of the
requirements of Article 448 of the Code of Criminal Procedure of the Russian
Federation.

So, in 2012, the Kaliningrad Regional Court found it unlawful to initiate
a criminal case against the former investigator S. According to the court, it was
necessary to follow a special procedure for initiating criminal prosecution for
a crime committed during the period of official activity. At the initiative of the
Investigative Committee of the Russian Federation, the Deputy Prosecutor
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General of the Russian Federation submitted a supervisory submission to this
court decision. The Supreme Court of the Russian Federation in 2013 over-
turned the decision of the Kaliningrad Regional Court as not based on the law
and the legal positions of the Constitutional Court of the Russian Federation.

In order to resolve these issues, it is necessary to unambiguously fix in
the Code of Criminal Procedure of the Russian Federation the provision on
non-distribution of a special procedure for criminal prosecution in relation
to persons dismissed from their posts and who have lost their special legal
status.

This practice does not apply to former judges due to the requirements of
the Law of the Russian Federation of June 26, 1992 No. 3132-1 “On the Status
of Judges in the Russian Federation” and Federal Law of March 14, 2002
No. 30-FZ “On bodies of the judiciary”, which establish that only the Constitu-
tional Court of the Russian Federation and the relevant qualification board of
judges, in the course of considering the submission, can assess whether the
judge is subject to criminal liability in connection with the opinion expressed
by him when sending right-judge or not.

One example of this practice is the refusal of the Deputy Chairman of the
Supreme Court of the Russian Federation to the General Prosecutor's Office of
the Russian Federation to review, by way of supervision, the decision of the
district court of 2010 to terminate the criminal case against the accused under
Part 4 of Art. 264 of the Criminal Code of the Russian Federation of the former
justice of the peace P. due to the absence of a decision of the relevant qualifica-
tion board of judges of the Russian Federation under paragraph 6 of part 1 of
Art. 24 Code of Criminal Procedure of the Russian Federation. At the same
time, the court did not take into account the fact that the Investigative Com-
mittee of the Russian Federation, prior to the initiation of the criminal case,
applied to the qualification board of judges with the appropriate presentation.
However, it was not considered with the reasoning that the general procedure
for criminal prosecution applies to former judges (not retired).

In investigative practice, there are other examples of the extensive appli-
cation of the rules on the immunity of judges. In order to ensure the inevitabil-
ity of punishment, regardless of the status of the person who committed the
crime, it is necessary to legislatively determine the procedure for criminal pros-
ecution against former judges (not retired) with the consolidation of these
norms in the Code of Criminal Procedure of the Russian Federation.

A significant obstacle in the exercise by investigators of their powers to
investigate criminal cases and protect the rights of citizens, society and the
state is the absence of a regulatory prohibition for a person against whom
a special procedure for criminal prosecution is applied to hide his status.

For example, back in 2011, a criminal case against the former head of an
elite maternity hospital in Moscow, A., was sent to court on charges of negli-
gence in his duties, which resulted in the death of the fetus of a pregnant
woman. In 2013, A. was convicted under Part 1 of Art. 213 of the Criminal
Code of the Russian Federation. This verdict was canceled by the Judicial Col-
legium, since the convict declared for the first time that he was a deputy of the
Council of Deputies of one of the rural settlements. Considering that by this
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time the statute of limitations for the criminal prosecution of A. had expired,
the initiation of a criminal case was denied under paragraph 3 of Part 1 of
Art. 24 Code of Criminal Procedure of the Russian Federation.

According to the position of the Constitutional Court of the Russian Fed-
eration, if the person against whom a criminal case is initiated belongs to the
category of persons for whom a special procedure has been established for ini-
tiating a criminal case and engaging as an accused, the procedural decisions
taken in the case may be recognized as lawful and give rise to appropriate legal
consequences only if this order is observed when they are issued.

Thus, in the event of a violation of the procedure for initiating a criminal
case against the above persons, the decision to make such a decision is subject
to cancellation and the evidence obtained during the investigation is recognized
as inadmissible.

I believe that it is necessary to develop a legal mechanism that excludes
deliberate concealment by a person of a status that implies a special procedure
for criminal prosecution.

*kk

For a number of persons (judges, deputies of the State Duma and mem-
bers of the Federation Council of the Federal Assembly of the Russian Federa-
tion and some others), the criminal procedure legislation, individual federal
laws, as well as by-laws provide for a multi-stage procedure for making a deci-
sion on the initiation of criminal prosecution.

However, such a procedure for initiating a criminal case, with its very in-
accurate regulation by several normative acts, creates the prerequisites for
a significant violation of the principles of criminal proceedings, including its
main purpose, specified in Art. 6 of the Code of Criminal Procedure of the Rus-
sian Federation, on the protection of the rights and legitimate interests of per-
sons and organizations affected by crimes.

The need to follow the requirements of not only the Code of Criminal Pro-
cedure of the Russian Federation, but also the norms of other federal laws
when deciding on the criminal liability of a person of a special legal status fol-
lows from the legal position formulated by the Constitutional Court of the Rus-
sian Federation in Resolution No. 13- of June 29, 2004 P.

The Constitutional Court of the Russian Federation pointed out that the
priority of the Code of Criminal Procedure of the Russian Federation over other
federal laws is not unconditional: it can be limited both by the hierarchy of fed-
eral constitutional laws and ordinary federal laws established by the Constitu-
tion of the Russian Federation (part 3 of article 76), and by the rules on that in
the event of a conflict between different laws of equal legal force, the subse-
quent law and the law that is specifically intended to regulate the relevant rela-
tions are recognized as priority.

The unconditional priority of the norms of criminal procedural legislation
cannot be discussed in cases where other (besides the Code of Criminal Proce-
dure of the Russian Federation, which establishes the general rules of criminal
proceedings) legislative acts establish additional guarantees of the rights and
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legitimate interests of certain categories of persons, due to the fact including
their special legal status.

Article 7 of the Code of Criminal Procedure of the Russian Federation, in
its constitutional and legal sense, does not exclude the use of norms of other
laws (in addition to the Code of Criminal Procedure of the Russian Federation)
in the course of procedural actions, if these norms establish guarantees of the
rights and freedoms of participants in the relevant procedural actions, and
therefore cannot be regarded as violating the constitution -nye rights of appli-
cants.

In addition, the Constitutional Court of the Russian Federation allows
the establishment by the federal legislator of additional procedural guarantees,
but only those that would provide for the introduction of additional procedures
and would not violate the general principles of criminal liability established by
federal legislation on the basis of the Constitution of the Russian Federation.

Thus, the list of persons specified in Art. 447 of the Code of Criminal
Procedure of the Russian Federation, is not closed, and the procedure and
guarantees of chapter 52 of the Code of Criminal Procedure of the Russian
Federation are exhaustive.

For example, the Federal Law of April 5, 2013 No. 41-FZ “On the Ac-
counts Chamber of the Russian Federation”, according to Art. 39, provides for
a special procedure for bringing to criminal liability not specified in Art. 447 of
the Criminal Procedure Code of the Russian Federation, an inspector of the Ac-
counts Chamber of the Russian Federation, who, in the performance of his offi-
cial duties, cannot be held criminally liable without the consent of the Board of
the Accounts Chamber.

Moreover, other legislative acts may provide for additional stages that
must be passed when deciding whether to initiate a criminal case or bring the
persons specified in Art. 447 Code of Criminal Procedure of the Russian Feder-
ation. For example, the Chairman of the Accounts Chamber of the Russian
Federation, his deputies, as well as auditors of the Accounts Chamber of the
Russian Federation cannot be held criminally liable without the consent of the
chamber of the Federal Assembly of the Russian Federation that appointed
them to the position in the Accounts Chamber.

Article 12 of the Federal Constitutional Law of February 26, 1997 No. 1-FKZ
“On the Commissioner for Human Rights in the Russian Federation” provides
for the obligatory obtaining of consent to bring him to criminal liability of the
State Duma of the Federal Assembly of the Russian Federation, while in Art. 448
of the Code of Criminal Procedure of the Russian Federation does not provide
for such a stage.

In accordance with Art. 41 of the Federal Law of June 12, 2002 No. 67-FZ
“On the Basic Guarantees of Electoral Rights and the Right to Participate in
a Referendum of Citizens of the Russian Federation”, a special procedure for
initiating a criminal case and bringing as an accused is provided not only for
registered candidates for deputies of the State Duma of the Federal Assembly of
the Russian Federation and for deputies of the legislative (representative) body
of state power of the subject of the Russian Federation, but also for registered
candidates participating in elections at all levels.
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When establishing the status of a person in respect of whom the issue of
criminal prosecution is being decided, it is necessary to take into account the
guarantees established by international (interstate) normative documents (trea-
ties, agreements, etc.).

These documents provide for diplomatic and consular immunity, as well
as immunities for personnel of international organizations and persons under
international protection.

* k% %

The norms of criminal procedure legislation have a very sensitive effect
on the rights of citizens, which requires a clear and precise regulation of the
actions of all participants in the process, especially on the part of the bodies
involved in criminal prosecution. Dispositivity in this case should be excluded.

For example, at present, there is no normative fixing of the order of filing
submissions on deprivation of immunity and giving consent to initiating a crimi-
nal case or involving deputies of the State Duma or members of the Federation
Council of the Federal Assembly of the Russian Federation as an accused. In
this regard, according to the established judicial and investigative practice,
submissions for resolving these issues are sent at the same time. In this order,
the issue was resolved in criminal cases against deputies of the State Duma of the
Federal Assembly of the Russian Federation Sh., B., M., P. and a member of the
Federation Council of the Federal Assembly of the Russian Federation Ts.

There is also no unambiguous normative fixing of the term for consider-
ing both the petition of the Chairman of the Investigative Committee in the
Prosecutor General's Office of the Russian Federation, and the Proposal of the
Prosecutor General of the Russian Federation in the corresponding chamber of
the Federal Assembly of the Russian Federation.

Carrying out criminal prosecution, investigators are faced with an am-
biguous legal consolidation of the status of members of the federal lists of can-
didates for deputies of the State Duma of the Federal Assembly of the Russian
Federation.

Thus, in accordance with Federal Law No. 20-FZ of February 22, 2014
“On Elections of Deputies of the State Duma of the Federal Assembly of the
Russian Federation”, 225 deputies of the State Duma are elected by the federal
constituency in proportion to the number of votes cast for federal lists of can-
didates. These lists are subject to registration by the Central Election Commis-
sion of the Russian Federation.

According to the election legislation, guarantees for the activities of can-
didates are established from the day the Central Election Commission of the
Russian Federation registers the relevant federal list of candidates and until
the day the results of the election of deputies of the State Duma of the Federal
Assembly of the Russian Federation are officially published. The above follows
from the systematic interpretation of the norms of Art. 41 of the Federal Law
"On Basic Guarantees of Electoral Rights and the Right to Participate in a Ref-
erendum of Citizens of the Russian Federation" and Art. 2, 52, 54 FZ "On the
election of deputies of the State Duma of the Federal Assembly of the Russian
Federation".
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Meanwhile, due to the lack of an unequivocal fixation of the status of
a person who is on the federal list of candidates after the end of the elections,
in practice a different point of view is expressed that while a person is includ-
ed in such a federal list, he can receive a deputy mandate in a simplified
manner. From this it is concluded that such persons can be prosecuted only
with the consent of the Chairman of the Investigative Committee of the Rus-
sian Federation, despite the fact that the elections have already been recog-
nized as valid.

*x*k

There are significant gaps in the regulation of the procedure for the crim-
inal prosecution of persons who have committed crimes, but who have a high
rank of judge.

Thus, there is no deadline for consideration of the relevant submission of
the Chairman of the Investigative Committee of the Russian Federation in the
qualification boards of judges. Shortcomings in the regulation of the procedure
for considering this issue have repeatedly led to the fact that the qualification
boards of judges replace the court of first instance and give an assessment on
the merits, refusing to give consent to the commencement of criminal prosecu-
tion against judges on grounds not provided for by Art. 16 of the Law of the
Russian Federation "On the Status of Judges in the Russian Federation".

For example, in March 2016, the High Qualifications Board of Judges
canceled the decision of the lower board of judges of the Krasnoyarsk Territory
to give consent to initiate a criminal case against Judge L. At the same time,
the decision was based on a very wide application of the provisions of Art. 16 of
the Law of the Russian Federation "On the Status of Judges in the Russian
Federation". According to the High Qualifications Board of Judges, any opera-
tional-search measure against judges can be carried out only with the consent
of the relevant composition of the court, however, there is no such absolute re-
quirement in the specified norm of the Law. Moreover, the panel of judges ig-
nored the fact that sufficient data for initiating a case were obtained exclusively
during an open procedural check, and the information obtained by operational
officers was not used by the investigation.

An example is another decision of the High Qualifications Board of
Judges, which canceled in 2016 the decision of the Qualifications Board of
Judges of the Moscow Region to give consent to initiate a criminal case
against Judge D. for committing corruption crimes. At the same time, the
cancellation was based on the arguments of Judge D. about the possible in-
terest in the outcome of the case on the part of the bodies that carried out the
operational-search measures. At the same time, the High Qualifications Board
of Judges did not take into account the fact that Judge D. had not provided
such information to the investigator and the Regional Board of Judges for al-
most two years.

There are many examples of the broad interpretation of the norms of the
law by the qualification boards of judges when deciding on the issue of criminal
prosecution of judges.

For example, the decision of the qualification board of judges of the
Omsk region, adopted at the end of 2015, to refuse to give consent to initiate
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a criminal case against judge V. under part 3 of Art. 159.2 of the Criminal
Code of the Russian Federation. At the same time, the decision of the panel of
judges states that the totality of the materials submitted by the investigation
indicates the presence of sufficient data to initiate a criminal case against the
judge, however, given the results of the vote (for — 9, and against - 5), in giving
the appropriate consent The chairman of the Investigative Committee of the
Russian Federation was refused. After an appeal, the Board's decision was
overturned. In 2017, a case was opened against Judge V.

When making such decisions, the qualification boards of judges are
guided by the Regulations on the procedure for the work of qualification boards
of judges, approved by the High Qualification Board of Judges, approved by
the High Qualification Board of Judges of the Russian Federation on March 22,
2007. Thus, the internal normative act regulates, and, in fact, blocks the pro-
cedure criminal prosecution of a person, despite the existence of sufficient da-
ta to initiate a case. Such behavior of the body of the judiciary, which forms
the personnel of the judicial bodies, cannot comply with the principles of the
rule of law.

Repeatedly canceling such decisions as illegal, the Supreme and Consti-
tutional Courts of Russia have pointed out that giving consent to criminal
prosecution against a judge does not predetermine the obligation to issue a de-
cision to initiate a criminal case against a judge or to bring him or her as an
accused or to refuse in this, as well as the adoption of one or another final de-
cision in a criminal case. The qualification board of judges itself, in its decision,
is not entitled to draw conclusions about the guilt or innocence of the person
brought to criminal responsibility, as well as other conclusions that can only
be contained in a court verdict or other final decision, decided on the results of
a direct examination in the course of a trial. Consideration of all the circum-
stances of the criminal case, that is, to resolve issues that may become the
subject of proof at subsequent stages of the criminal process.

For example, on the same grounds, in July 2014, the Supreme Court of
the Russian Federation overturned the decision of the High Qualifications
Board of Judges of the Russian Federation, which refused to give consent to
initiate a criminal case against the judge of the Arbitration Court of the Che-
chen Republic B., who did not see sufficient data and grounds for initiating
criminal proceedings.

In view of the foregoing, it is necessary to fully enumerate in the Code of
Criminal Procedure of the Russian Federation all categories of persons in re-
spect of which a special procedure for criminal proceedings is applied.

At the same time, a detailed description in the Code of Criminal Proce-
dure of the Russian Federation of all procedures for the criminal prosecution of
each category of persons, deputies and senators of the chambers of the Federal
Assembly of the Russian Federation, judges and other persons is required.

* Kk %

In practice, there are serious problems with ensuring the appearance of
suspected (accused) deputies of the State Duma of the Federal Assembly of
the Russian Federation to the investigator and to court hearings. At the same
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time, the current legislation does not contain clarifications on the procedure
for applying to this category of persons such a measure of procedural coercion
as a drive. For example, former deputy B. repeatedly unreasonably avoided
appearing before the investigator, which significantly delayed the investigation
(almost a year). Only the Chairman of the Investigative Committee of the Rus-
sian Federation sent three appeals to the Chairman of the State Duma of the
Federal Assembly of the Russian Federation with a request to assist the inves-
tigation.

In addition, it is necessary to improve the procedure, determine the
mechanism and terms for the courts to choose a measure of restraint in the
form of detention and house arrest in relation to deputies of the State Duma
and members of the Federation Council of the Federal Assembly of the Russian
Federation.

At present, persons of this category, even if caught at the scene of a grave
or especially grave crime, cannot actually be detained, since this action must
be preceded by a procedure for obtaining consent to initiate a criminal case
against them, which may take a few months. This deprives the investigation of
the opportunity to detain the indicated persons at the scene of the crime and
subsequently apply for the choice of a measure of restraint in the form of de-
tention, since in these cases it is impossible to fulfill all the requirements of the
law within the established time limits.

For example, the status of a deputy of the State Duma of the Federal As-
sembly of the Russian Federation of the 6th convocation allowed M., accused of
committing fraud under Part 4 of Art. 159 of the Criminal Code of the Russian
Federation, to hide from the investigation, which prevents the criminal case
from going to court. Similar problems arise when deciding on the choice of
a measure of restraint in the form of detention in relation to judges. So, after
passing through the multi-stage stage of initiating a case, in order to apply this
preventive measure, the Chairman of the Investigative Committee of the Rus-
sian Federation applies to the court with a petition. Upon receipt of a positive
decision with his signature, he sends a submission to the qualification board of
judges to obtain consent to the execution of the court decision on the choice of
a measure of restraint against the judge.

We do not deny that the activity of the bodies of the judiciary is an ele-
ment of ensuring the independence of a judge, but the very procedure for ob-
taining consent to the execution of a decision of judges from this body, which
includes not only judges, in our opinion, does not quite correspond to the pro-
vision of Art. 1 of the Law of the Russian Federation "On the status of judges in
the Russian Federation". This norm unequivocally establishes that only judges
are the source of judicial power and their decisions are binding on all bodies
and organizations without exception.

This procedure, due to objective reasons and the absence of specific es-
tablished deadlines for consideration, stretches for months, which in itself con-
tradicts the nature of the measure of restraint. There were cases in practice
when, in relation to a judge accused of organizing especially serious crimes, in-
cluding against a person, we did not have time to choose such a measure of re-
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straint before the investigation was completed and the case was sent to court
precisely because of the above reasons.

For example, in the investigation department for the Republic of Ta-
tarstan, a criminal case was investigated against a judge who committed a
murder by a group of people by prior conspiracy. The judge was sentenced to a
long term of imprisonment. In another case, in 2017, in the investigative de-
partment for the Omsk region, having initiated a criminal case against Judge
M. under Part 6 of Art. 290 of the Criminal Code of the Russian Federation and
having received consent to his involvement as a defendant under paragraph “k”
of Part 2 of Art. 105 of the Criminal Code of the Russian Federation, we did not
have time to choose a measure of restraint in the form of detention for Judge
M. During the consideration of the submission on the choice of a measure of
restraint, while at large, Judge M. committed suicide.

According to available data, since 2008, a measure of restraint in the
form of detention in compliance with all the requirements of Chapter 52 of the
Criminal Procedure Code of the Russian Federation in relation to a judge was
chosen only once.

The same procedure, leveling the meaning of the procedural action, is al-
so provided for conducting searches, as well as interrogations of this category
of persons, when it is necessary to obtain the consent of the relevant chamber
of the Federal Assembly of the Russian Federation in advance.

Questions arise regarding the procedure for conducting a number of in-
vestigative actions with the consent of the court in the manner of Part 5 of Art.
450 Code of Criminal Procedure, which is not consistent with Art. 448 of the
Code of Criminal Procedure of the Russian Federation, where there are practi-
cally no indications of judicial instances.

Of course, when planning such investigative actions, we proceed from the
provisions of Part 7 of Art. 16 of the Law of the Russian Federation “On the
Status of Judges in the Russian Federation”, which describes the procedure
and courts that give consent to such investigative actions, however, such a gap
in the Code of Criminal Procedure of the Russian Federation should be elimi-
nated.

* Kk %

It the final stage of the investigation, in accordance with the provisions of
the Federal Law “On the status of a member of the Federation Council and the
status of a deputy of the State Duma of the Federal Assembly of the Russian
Federation” and the decision of the Constitutional Court of the Russian Federa-
tion dated February 20, 1996 No. 5-P, the transfer of a criminal case to court
in relation to a member of the Federation Council, a deputy of the State Duma,
it is possible only with the consent of the corresponding chamber of the Federal
Assembly of the Russian Federation. However, this procedure is not fixed in the
Code of Criminal Procedure of the Russian Federation and its order is not de-
fined.

It does not follow from the existing normative acts whether it is necessary
to approve the indictment when sending cases against deputies and senators to
the appropriate chamber of the Federal Assembly of the Russian Federation.
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Reference. According to the established investigative practice in cases
against deputies P., B., Sh. and Senator Ts., before the case is sent to the ap-
propriate chamber of the Federal Assembly of the Russian Federation, the in-
dictment must be approved by the prosecutor.

This is only some of the gaps and contradictions that exist in the crimi-
nal procedural regulation of the criminal prosecution of persons with a special
legal status.

To ensure compliance with the law when bringing this category of per-
sons to criminal liability, the Investigative Committee of the Russian Federation
issued regulatory documents, sent out information letters, and developed a spe-
cial methodological manual jointly with the Moscow Academy of the Investiga-
tive Committee of the Russian Federation.

For those who break the law, the principle of the inevitability of punish-
ment must be implemented, and its implementation cannot be hindered by the
imperfection of legal regulation.

To establish legal order in this area, it is necessary to fix the entire pro-
cedure of criminal prosecution in the norms of the Code of Criminal Procedure
of the Russian Federation with a clear indication of the time limits, while pay-
ing special attention to specifying each of the stages of initiating and carrying
out criminal prosecution of such a category of persons.

For citation: Bastrykin A.I Bastrykin A.I. Prevention and investigation of corruption-
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