HayuyHasa cTaTbs

YOK 342.9
BBK 67.0
DOI: 10.47905/MATGIP.2022.127.3.006

K BOIIpOCY O KOMIIEHCAIIHH IIPH NPHMEHEHHH
Mep obecedyeHHsI IPOH3BOACTEA IIO AEAY
00 aAMHHHCTPATHBHOM NPABOHAPYIIEHHH

A.A. MaTioxXHuH"
B.A. PeBHOB

AxnHoTanua. B craThe paccMaTpuBalOTCA OTAEABHBIE OOIIME BOIIPOCHI 3aKOHHO-
CTH IIpUMEHEHUS Mep obecriedeHHs ITPOM3BOJACTBA II0 AeAy 00 aaMUHHUCTPATHUBHOM
IpaBOHAPYIICHUN. AHAAU3UPYETCHd CBA3b BOIIPOCA O 3aKOHHOCTH Mep obecliedeHusd
IIPOU3BOACTBA II0 AeAy 00 aJIMHUHHUCTPATHBHOM MPaBOHAPYIIEHUH C CyAbOOM camoro
neaa o0 aAMHUHHUCTPATHUBHOM ITPAaBOHAPYIIIEHWUH, IOACBEYUBAETCA IMpoOAeMa KOMIIEH-
calyy IIPpUYUHEHHOTO Bpeaa KaK BUHOBHBIMU TaK U HEBUHOBHBIMU ACHCTBUSAMHU YIIOA-
HOMOYEHHBIX OPTaHOB IIPH IMPOU3BOACTBE I10 AeAy 00 afMHHHCTPATHBHOM IIPaBOHAPY-
mieHUH. B cTaThe TaksKe HCCAEAYIOTCS HEKOTOPBIE M3 BO3MOIXKHBIX IIyTEM pas3pelieHud
0003HAYEHHBIX ITPOOAEM, a TAKXKe ITPUBOAATCI PAKThI, CBUAETEABCTBYIOIIIHE O TOM, YUTO
HHTEPEC K UCCAEAYEMBIM MPoOAEMaM BHOBb aKTYaAU3UPOBAACS.

KAroueBbIe CAOBaA: MeEPhI O0ecledeHHusl ITPOU3BO/ICTBA 10 AeAy 00 aaMUHHUCTPA-
TUBHOM NPaBOHAPYIIEHWH; IIPOU3BOACTBO II0 AeAaM 00 aaAMUHHUCTPATUBHBIX ITpaBOHA-
PYLIEHUIX; MEXaHH3M BO3MEIIEHUd Bpena, IIPUYMHEHHOIO IOCyOapCTBOM; KOMIIEHCA-
U Bpeaa, IPUIMHEHHOTO MepaMu obecIiede sl IPOU3BOACTBA T10 eAy 00 aIMUHHUCT-
PaTUBHOM IIpaBOHAPYIIEHUHN; aAMHUHUCTPATHUBHOE IIpaBOHApPYIIEHHUE; aIMUHUCTpPAa-
THUBHBIN IIPOILIECC.

oHcTuTylda Poccuiickoit denepanuu npenocraBadeT IIpaBo deae-
PaAbHOMY 3aKOHOIATEAI0 OTPaHUYHBATH IIpaBa U CBOOOABI YeAOBe-
Ka ¥ rpakJaHuHa, HO TOABKO B TOM Mepe, B KAKOH 3T0 HEOOXOmIH-
MO [OAS AOCTHZKE€HHS KOHCTUTYIIMOHHO 3HA4YHMBIX IIEA€H: 3aIlUThI
OCHOB KOHCTUTYIIMOHHOI'O CTPOsi, HDABCTBEHHOCTH, 3/I0POBbsl, IIpaB
U 3aKOHHBIX UHTEPECOB APYTHX AUL], obecriedeHuss o60pOHbI CTpaHbl U 6e3011acHo-
CTHU rocymapcrna [2, 4. 3 cT. 55; 16, c. 120]. Ilpu sTOM, peasn3yss CBOU OJUCKPELIH-
OHHbIE ITOAHOMOYHUsI, (pelepasbHBbI 3aKOHOAATEAb 00s3aH HCXOAUTH U3 HEIOo-
IIyCTUMOCTH OTMEHBI HAU yMaA€HHs IIpaB M CBOOOJ deAOBeKa U IpaskAaHUHA,
KaK OHHU IIPHU3HAIOTCS U TapaHTHPYIOTCS COTAACHO OOMIEIPHU3HAHHBIM IIPHUHITH-
IaM M HOpMaM MeEXKAyHapOoOHOIo IpaBa U B COOTBETCTBHUU C KoHcTuTynuel
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Poccuiickot Penepanuu (2, 4. 3 cr. 17, 4. 2 u 3 cr. 55, 0. «B» cT. 71]. [lanHaga
00513aHHOCTD PacCIIpPOCTpPaHAeTCsd B IIOAHOM Mepe U Ha cepy aaMHUHUCTPATUB-
HOM OTBETCTBEHHOCTH, B TOM YHCAE: IIPHU OIPENEA€HHUH COCTAaBOB aIMUHUCTpA-
TUBHBIX IIpaBOHApPYILIEHUN, BHUAOB aIMHWHHCTPATUBHBIX HaKas3aHUM, a TakKxKe
Mep obecriedeHusl IPOU3BOACTBA M0 OeAy 00 aAMHUHHCTPATHBHOM IIpaBOHapPY-
IIEHUH.

JleficTByIOIIIEE POCCHHCKON 3aKOHOOATEABCTBO HE COAEPIKHUT AETAABHOIO
OIIpeZleA€HUsI TEPMHUHA «Mepbl obecriedyeHNsd IPOU3BOACTBA II0 IeAy 00 aaMHUHU-
CTPATHBHOM IIpaBOHAPYIIEHUMN», YTO IIOPOXKIAAET HEOAHOPOAHOE IIOHUMAaHUE
YKa3aHHOTO IIPaBOBOIO SBA€HUS B IOpUANYECKON auTeparype [18, c. 51-58],
ONHAKO HaAMYHE 3aKOHOAATEABHO 3aKPENAEHHOI'O HCYEPIIBIBAIOIEr0 IIE€PEYHSH
[4, 9. 1 cT. 27.1] TaKHUX Mep MEPEBOAUT TPEOYIOIINH OTAEABHOTO, MacIITaGHOTO
aHaAW3a BOIIPOC O IIPABOBOM IIPUPOJE IIOCAETHUX 0OoAee B TEOPETUUIECKYIO 00-
AACTb HUCCAEOBaHUA IopUcHpyaeHIuUu. He yraybassce B geTasl pasaAMYHBIX Ha-
VYHBIX TPYAOB II0 3TOMY BOIIPOCY, BO3MOXKHO OIIPEAEAUTH YKa3aHHbIE Mepbl
KaK 3aKOHOJATE€ABHO 3aKpPENA€HHbIe Mepbl aAMUHUCTPATHUBHOIO IIPHHYK/E-
HHUS, IPUMEHsIeMble YIIOAHOMOYEHHBIMU OpraHaMU B IIeAdX oOecliedeHUd HOp-
MaAbHOT'O T€YE€HUs IIPOU3BOJACTBA IO AeAaM 00 aJIMHUHUCTPATHUBHBIX IIpaBOHAa-
PYILIEHUIX B CBA3U C OOHapyKeHHeM ITPHU3HAKOB IIpaBOHapyLIeHUs AWO0 IpHU
JOCTATOYHBIX OCHOBAHUSAX OAG IIPEAIIOAOKEHHS O HAAMYUH TaKHX [IPHU3HAKOB
B CTPOTO OIIpeNEACHHOM IIPOIleCCyaAbHOM IOPSAKe B paMKaX IIPOU3BOACTBA II0
neAy o6 aAMHUHUCTPATUBHOM ITPaBOHApPYIIEHUU K AWIlAM, B OTHOIIEHUU KOTO-
PBIX BeleTcd ITPOM3BOACTBO II0 [eAy 00 agMHUHHCTPATHBHOM IIpaBOHapyIlle-
HUH, a TaK¥Ke K UHBIM yJacTHHUKaM IIPOM3BOCTBA, HallpaBA€HHbIE Ha OT'PaHU-
YyeHHe IIpaBa Ha CBOOOAY U AWYHYIO HEIIPUKOCHOBEHHOCTH, UMYIIECTBEHHBIX
IIpaB AM00 CYOBEKTUBHBIX ITpaB YIIPaBA€HUS TPAHCIIOPTHBIM CPEACTBOM COOT-
BeTCTBYyolIero Buaa [18, c. 59].

Konmekc Poccutickoit ®enepariu o6 agMUHHUCTPATHBHBIX IIpaBOHApYIIIE-
HUIX KOHKPETU3HUPYET He TOABKO 3aKpbITBIH IlepedeHb Mep obecliedeHUsd IIpo-
H3BOJCTBA IO AeAaM 00 aIMHHUCTPATUBHBIX IIpaBOHAPYIIEHHUSIX, HO H IIEAH,
paau OOCTHUIKEHUS KOTOPBIX YIIOAHOMOYEHHOE MJOAXKHOCTHOE AWIIO0 BIIpaBe JaH-
Hble Mepbl IPUMEHATH: a) IIpecedeHle aJIMHUHUCTPATUBHOIO IpaBOHAPYIIEHHUS,
6) ycTaHOBA€HHE AMYHOCTH HapYIIUTEAE, B) COCTaBA€HHE IIPOTOKOAA OO0 aaMU-
HUCTPATUBHOM I[IpaBOHAPYIIEHHN IIPHU HEBO3MOXKHOCTH €ro COCTaBAEHUS Ha
MeCTe BBIIBACHUS aIMUHUCTPATHBHOIO IIpaBOHApYyILIEHHs, I) obecriedeHue
CBOEBPEMEHHOI0 U IIPABHUABHOTO PACCMOTPEHUs Aeaa 00 aaMHUHUCTPATHUBHOM
IIPaBOHAPYIIEHUH U 1) UCIIOAHEHHE IIPUHATOrO II0 €AY IIOCTaHOBAEHUA [4, 4. 1
cT. 27.1].

C ydeToM TOro, 4TO MeEpPHI obecliedeHUs IIPOM3BOJACTBA II0 AeaaM 00 an-
MHUHHCTPATHUBHBIX IIPABOHAPYLIEHUIX 10 IIPABOBOM IIPUPOLAE CBOEU ABAGIOTCH
Pa3HOBUIHOCTBIO MEP aAMHHHUCTPATUBHOTO NPUHYKIAEHUS, a TaKKe, aHaAAU3U-
pPyd Ha3BaHHBIY IIepedYeHb TAKHUX MEP M LEAH HX IIPUMEHEHHs, HETPYAHO KOH-
CTaTUPOBAaTh, YTO BCE OHU HEPA3PHIBHO CBA3aHBI C OTPAHUYEHHUEM KOHCTHUTYIIH-
OHHBIX IIpaB rpaxK/JaH, a TaK¥XKe C IIPUYNHEHUEM MOPAaAbHOTO U MHOTZAa MaTepH-
aAbHO BpeZa AUIaM, B OTHOIIIEHUU KOTOPHIX ObIAU IPHUMEHEHHDI.

Konekc Poccmiickoit @enepanuu 06 agMHUHHUCTPATHBHBIX IpaBOHAapYyIIe-
HUSX COAEPZKUT OTOBOPKY O TOM, YTO TaKOU Bpe[ IIOOAEKUT BO3MEIIEHHUIO B IIO-
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psaKe, IIPEeAyCMOTPEHHOM TpaxkKAaHCKUM 3aKoHomaaTeAbCcTBOM [3, cT. 16, 1064,
1069, 1070], HO TOABKO, €CAU OH OblA IPUYUHEH HE3aKOHHBLIM IIPHUMEHEHHEM
Mep obecriedyeHUsI IPOU3BOACTBA II0 AeaaM 00 aIAMHHHCTPATUBHBIX IIpaBOHA-
pyuleHusax [4, 4. 2 ct. 27.1].

[Ipu 5TOM BO3HHUKAaET BOIIPOC, YTO UMEHHO HEOOXOAUMO yYHUTHIBATDH IIPHU
OIIpeNEeACHUU CYLUIHOCTH U KPUTEPUEB HE3aKOHHOCTH IIPUMEHEHUs Mep obec-
IeYeHUusl IPOU3BOACTBA II0 AeAaM 00 aJIMUHUCTPATHBHBIX IPAaBOHAPYIIEHUSIX.
Ncxona u3 moaoxeHudl Koncrutyuuum Poccuiickonn denepanuy, yCcTaHaBAU-
BaIOLIUX, C OOHOM CTOPOHBI, 0O0I3aHHOCTh OPTaHOB I'OCYAapCTBEHHOM BAACTH,
OPTaHOB MECTHOTO CaMOYIIPaBA€HHUS, MOAXKHOCTHBIX AWII, TPaskJaH U UX 00be-
auHeHuH cobaromatk KoHcTurymio Poccuiickoit denepanuu 1 3aKOHEBI [2, 4. 2
ct. 15], a ¢ gpyroii — mpaBo KaxKJ0ro Ha BO3MeEIllEHHE TOoCyJapCTBOM Bpeaa,
OPUIUHEHHOTO HE3aKOHHBIMU AEHCTBUAMH (MAM Oe3nerCTBHEM) OPraHOB IOCY-
JapCTBEHHOM BAAQCTU HUAU UX JOAKHOCTHBIX AUIL [2, cT. 53], B CHCTEMHOM €IUH-
CTBE C KOHCTUTYLIMOHHBIMU IIPHUHIIUIIAMH IIPaBOBOI0 roCylapcTBa U IIPHUOPUTE-
Ta IpaB YeAOBeKa U rpaxkaaHuHa [2, 4. 1 ct. 1, cT. 2, cT. 18], KputepudMu uUx
JOIIYCTUMBIX OTPaHUYEHUM U rapaHTHAMHU TOCYZAapCTBEHHOM, B TOM YHCAE CYy-
nebHo#, 3amuTeI [2, 4. 3 cT. 17; 4. 1 u 2 cr. 19; ct. 45; cT. 46; 4. 2 u 3 cT. 53],
aKT O IIPUBA€YEHUH K aIMHUHHCTPATUBHONM OTBETCTBEHHOCTH HAU O IIPUMEHE-
HUU IIPUHYAUTEABHBIX Mep OOecIledeHHs ITPOM3BOLACTBA IO AeAy 00 aaMHUHUCT-
pPaTUBHOM IIpaBOHApPYIIEHUMN IBAIETCS 3aKOHHBIM, €CAW OH H3[1aH Ha OCHOBAa-
HUU 3aKOHa U II0 CyTH OTBeYaeT KOHCTUTYIIMOHHBIM TpebOBaHUSAM CIIpaBeAU-
BOCTH, COPa3MEPHOCTH U HPaBOBOM Oe3omacHocTu [11, m. 2 MOTHUBHPOBOYHOH
4acTH|.

He BBI3BIBaeT CIIOPOB IIPU OIPENEA€HUH IIPUMEHEHUd TaKUX Mep obecrie-
4YeHHSd B KadeCTBE HE3aKOHHOI'O CAydYau HapylIleHHEe yCTAaHOBAEHHOI'O IOPSAaKa
HIPUMEHEHUS Mep, AM00 UX IPUMEHEHHEe HEYIIOAHOMOYEHHBIM AUIIOM. [Ipu 3TOM
00s13aTEeABHBIMH yCAOBUSIMH [IASI BO3MEIIEHUs Bpena, IPUYHNHEHHOT'O He3aKOH-
HBIM IIpUMEHEHHEeM Mep obecriedeHHs ITPOU3BOACTBA II0 AeAy 00 aaMHHHCTpPa-
TUBHOM ITPaBOHAPYILIEHHH, SBASIOTCH NIpHU3HaHWE nedcTBuil (0e3medicTBHUL)
JOAXKHOCTHOI'O AMIIa HEIPaBOMEPHBIMH M OJHOBpPEeMEHHOe 00sg3aTeAbHOE HaAU-
yye IIPUYUHHON CBS3U MEXKAYy 9TUMU AelicTBuaMu (0e3nedicTBHEM) U BO3HUK-
ITUMHU YOBITKaMH U (MAHW) MOPaAbHBIM BpeaoM [15, c. 5.

[Ipu 5TOM MOXKHO TakKXKe€ Ha3BaTh YCTOABIIHMMCH pa3pelleHHe BoIIpoca
0 CBS31 3aKOHHOCTU Mep obecriedeHus ITPOMU3BOACTBA II0 AeAy 00 aafMHHHCTpa-
TUBHOM ITPaBOHAPYIIIEHUU C CyALOOH caMoro meaa 00 aAMUHHUCTPATUBHOM IIpa-
BOHApPYIIEHUHU.

CyulectByloniasa cyznebHas MpakKTHUKa IIOLUIAA I10 IIyTH OTCYTCTBUS IITpsIMOM
B3aMMO3aBHUCHUMOCTH MEXKAY ABYMs Ha3BaHHBIMHU COOBITHSMH: CaMoO IO cebe To
00CTOSITEABCTBO, YTO AHIIO, B OTHOIIEHHUH KOTOPOTO BEOETCS ITPOU3BOACTBO IIO
aeAy o6 aAMHHHCTPATUBHOM IIpaBOHApPYLIEHWH, He ObIAO BIIOCAEACTBUHN IIPHU-
BA€YEHO K aAMHHHCTPATUBHOH OTBETCTBEHHOCTH, HE 0O0s3aTEABHO O3HAYAaEeT,
4TO IIPUMEHEHHEe Mep obecriedyeHus MPOU3BOACTBA II0 AeAy 00 afMHUHHUCTPATUB-
HOM ITpaBOHapYyIIEHUU OBIAO HE3aKOHHBIM. PaKThl U CBEAEHUS, KOTOPhIE AAIOT
OCHOBaHUS OAS INPUMEHEHUS Mep obecriedeHUs IIPOU3BOACTBA IO feAy o6 as-
MUHUCTPATUBHOM NPABOHAPYLIEHUH C IIEABI0 OOecrieYyeHHs MIPOU3BOACTBA IIO
TaKOMYy €Ay, MOTYT OKa3aTbCs BIIOCAEICTBUU HENOCTATOYHBIMHU OAS IPHUHSTUS
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peureHusd o6 agAMHHHUCTPATUBHOH OTBETCTBEHHOCTH, a TpeboBaHUs, 00yCAOBAM-
BalolIUe ITPaBOMEPHOCTDH IIPUMEHEHUE Mep 00ecIiedeHUs IIPOU3BOACTBA I10 AEAY
00 aAMHUHHUCTPATUBHOM MpPaBOHApPYUIEHWH, HE IPEAIIOAAraioT, YTO KOMIIETEHT-
HO€ JOAYKHOCTHOE AUIIO YK€ B MOMEHT ITPUHATHUS PEIIeHUd O IPUMEHEHUU Ta-
KUX MEP MOAXKHO MMETh [J0Ka3aTEAbCTBA, AOCTATOYHBIE OAS pPa3pelleHHus eAa
1o cyutectBy [12, . 2 motuBupoBouHOH yactH|. [loaxon npencraBasercss abco-
AIOTHO BEPHBIM M OOOCHOBaHHBIM, C yYE€TOM TOTO, YTO MHOE (PAaKTUIECKU O3Ha-
4yaao ObI MepeHOC pa3pelleHns BOIpoca O BUHOBHOCTH AWIIA, B OTHOIIIEHUU KO-
TOPOro BO30YKIEHO AeA0 00 agMHUHHUCTPATUBHOM ITpaBOHAPYIIIEHUH, Ha Ooaee
PaHHIOIO CTAIUIO ITPOU3BOACTBA 10 [EAY, KOTa JaHHBIM BOIIPOC B IIPUHIIUIIE HE
MOZKET OBITh apTyMEHTHPOBAHHO pa3pelIeH.

Takum oOpazoM, mpuMeHeHHe Mep obecredyeHUsl MPOU3BOJACTBA II0 IEAY
00 agMUHUCTPATUBHOM IIPAaBOHAPYIIEHUU SIBAAETCH IIPABOMEPHBIM, €CAU OHO,
00yCAOBAEHO XapaKTepoM IPaBOHAPYIIEHUS W HEOOXOIHMMO [AS ITOCAEAYIOIIETO
HUCIIOAHEHUS PeIIeHUd M0 AeAy 00 aIMUHHCTPATUBHOM IIpaBoHapylneHuu. Co-
OTBETCTBEHHO, IIpPEeKpallleHHe ITPOU3BOACTBA II0 MAeAy 00 aaMHUHHCTPATHBHOM
IIpaBOHAPYIIEHUU MOXKET He OTPa3UThbCd Ha OLIEHKE 3aKOHHOCTH ITPUMEHEHUI
Mep obecriedeHusl IPOU3BOICTBA 110 JAHHOMY IEAY, a JOBOABI 00 MX HE3aKOHHO-
CTH He OyayT IIPU3HABATBCHA JOCTATOYHBIMH, €ECAH OHU CBOASTCS UCKAIOYUTEAb-
HO K YTBEPKIECHHIO 00 OOHApPY?KEHUU B XOOe O0KAaAOBAHHUS ITOCTAHOBAEHUS IIO
oeAy 00 aAMHUHHUCTPATUBHOM ITPaBOHAPYIIEHUU OIIHOOK B YCTAHOBAEHUH (pak-
TUYECKUX OOCTOATEABCTB HAM IIPUMEHEHUU HOpM IrpaBa [11, 1.3 MOTUBHUPOBOY-
HOM yacTy].

BMecte ¢ Tem, ykKazaHHad IIO3UIMSA HE O3HA4YaeT Cyrybo ¢popMaabHBIN
MIOIXOM K OIlEHKE 3aKOHHOCTHU ITPUMEHEHUs Mep oO0ecIiedeHUs IPOU3BOACTBA I10
aeAy o0 aAMHUHHCTPATHBHOM IIPaBOHAPYIIIEHUH.

Koucrurynmonueii Cyn Poccuiickoit demepanyi HEOOHOKPATHO YKa3bl-
BaA, 4TO, pellasdg BOMNPOC O BO3MENIEHUU Bpeaa, MPUYNMHEHHOIO T'PasKIaHUHY
IPU IIPUMEHEHHH K HeMY IIPHHYAUTEABHONM Mepbl OO0ecedeHUs IPOU3BOACTBA
10 JEAY, CYO MOAXKEH OIlEeHMBATh 3aKOHHOCTH AeHCTBHUU (0e3mediCTBHSI) opraHa
FOCYyJapCTBEHHON BAACTH HWAM MOOAXKHOCTHOTO AMIIA HE TOABKO C TOYKH 3PEHUS
cobArOIeHUS TIPENEAOB IPENOCTAaBAEHHBIX UM 3aKOHOM (T.€. OPMAaABHO OIIpeae-
A€HHBIX) IIOAHOMOYHH, HO U C TOYKH 3PEeHUs 000CHOBAHHOCTU TAKUX OEUCTBUH,
T.€. UX COOTBETCTBHUHA KOHCTUTYIIMOHHBIM TpPebOBaHUSM CIIPABEIAUBOCTH, CO-
pPa3MepHOCTH U IpaBOBOM Oe3ornacHOCTH [12, 1. 2 MOTUBUPOBOYHOU 4YacTH].

Ha Tex ke nosunuax crouT u EBponerickuii Cyn 1o mpaBaM 4eAOBEKa IIPHU
TOAKOBAHUU IMOAOKEHUN KOHBEHIIUMU O 3aluTe IIpaB YEAOBEKa M OCHOBHBIX CBO-
6oM, CBS3aHHBIX C IIPAaBOM Ha CBOOOMAY M AMYHYIO HEIIPHUKOCHOBEHHOCTH [1, CT.J],
yTBepsKaasi, 4TO AHUIIEeHHEe (PU3NIECKOH CBOOOABI (PAKTHUYECKH MOIKET IIPHOoOpe-
TaTh pasHooOpa3HbIe (POPMBI, HE BCEraa aAeKBaTHbIE KAACCHIECKOMY TIOPEMHOMY
3aKAIOUYEHHUIO, IIpeiaaraeT OLlEHUBATh UX HE 10 POPMAaABHBIM, a I10 CYIIHOCTHBIM
IpU3HaKaM, TaKUM KaK IPUHYOHUTEABHOE IIpeObIBaHHE B OTPAHUYEHHOM IIPO-
CTPAHCTBE, U30ALIUS YeAOBEKa OT OOIIEeCTBa, CEMBH, IIPEKpallleHHe BBIITOAHEHUS
CAY>KeOHBIX 00S3aHHOCTEH, HEBO3MOXKHOCTb CBOOO/IHOTO IEPEABHIKEHHUS U 0OIIe-
HHUS C HEOTPaHWYEHHBIM KpyTroM AuIL (9, 1. 14; 8, m. 92, 102; 7, 11. 42].

B asTOM KAlOYe, OgHAKO, €CTh CMBICA HAIIOMHHUTBL, YTO caMa Ha3BaHHasd
KoHBeHIINd mOIycKaeT OorpaHUYeHHe CBOOOAbI B BHE 3aKOHHOTO 3a/epsKaHUA
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WAM 3aKAIOYEHUS II0J] CTPasKy AHMIIA, B TOM YHCAE, IIPOU3BENEHHOE C TEM, UTOOBI
OHO ITPENCTAAO Ilepen KOMIIETEHTHBIM OPraHOM II0 0OOCHOBaHHOMY ITIOJ03PEHUIO
B COBEpPILEHUU MIpaBOHApPYLIEHUd HAU B cCAydae, KOTJa MUMEIOTCS AOCTaTO4YHbIE
OCHOBAaHHS IIoAaraTh, 4YTO HEOOXOAUMO IIPEeAOTBPATUTE COBEPIIIEHHE UM IIPaBO-
HapyIIeHUs HAW [IOMeEIaTh €My CKPBIThCH IIOCAE€ €ro coBeplieHud |1, mm. «c»
o. 1 cr. 5], a TakKe C LIeAbIO ITPEeNOTBpAallleHUS paclpoCTpaHeHnd UH(PEKIIUOH-
HBIX 3a00A€BaHUM, a TaKXKe 3aKOHHOE€ 3aKAIOYEHHE II0[ CTPaKy AyIIEeBHOOOAB-
HBIX, aAKOTOAMKOB, HApKOMaHOB HAU Opondr [1, mm. «e» 1. 1 cT. 5].

BMmecte ¢ TeM y4yeT JaHHBIX IPABOBBIX IO3UIINH B IPaBOIIPUMEHUTEABHON
IIpaKTHUKE IIPEACTABASIET OIIPENEACHHBIE CAOKHOCTH, & UMEHHO: KaK OIIPEAEAUTH
COOTBETCTBHE IPUMEHEHUS ITPUHYIUTEABHOH Mephbl 00ecIiedeHNs IIPOU3BOACTBA
o aeAy o6 aaAMHHHCTPATHUBHOM IIpaBOHAPYIIEHUN KOHCTHUTYIIMOHHBIM Tpebo-
BaHUSM CIIPaBEOAWBOCTH, COPA3MEPHOCTH U IIPaBOBOI 0€30IIaCHOCTH, IIPU CO-
OAIOIEHNM BCEX 3aKOHOMATEABLHBIX TPeOOBaHUI K TAKOMY IIPHMMEHEHUIO, HO B CAY-
yae IMOCAEIYIOIIEro IIPEeKpallleHUs ITPOU3BOACTBA II0 AeAy 00 aIMHUHHUCTPATUB-
HOM ITpaBoHapyllueHuu? CTporo roBopsl, OLIEHKA 3aKOHHOCTHU IIPUMEHEHHUd Me-
pBI obecriedueHus 110 AeAy 00 aAMHHHCTPATUBHOM ITPaBOHAPYIIIEHUH BOOOIIE He
UMeeT ONHO3HAYHOM 3aBHCHMOCTH OT HUTOIOB PacCMOTpPEHHd aeaa ob6 aaMHUHU-
CTPaATHUBHOM IIpaBOHapyIleHNH. Takoe OCHOBaHUE NAd IIPHU3HAHNE HE3aKOHHBIM
[AEeHUCTBUH MOAXKHOCTHOTO AWIIA IIPU IIPUMEHEHHUH Mepbl 00ecriedeHNs IIPON3BO/I-
CTBa IIO JeAy 00 aAMUHHCTPATUBHOM IIpaBOHAPYIIEHUH KaK, K IIPUMEPY, «HECO-
Pa3MepHOCTh» HOCUT OLIEHOYHBIN xXapakTep. K ToMy Ke Ha ImpakKTHKe IIpeacTa-
BUTBH CHUTYAllHIO, [IPH KOTOPOH Cyx Mor Obl IpHU3HATH IIPHUMEHEHHEe Mepbl obec-
Ie4YeHHs ITPOU3BO/ICTBA II0 AeAy 00 aAMUHHCTPATUBHOM IIPAaBOHAPYIIEHUH Bep-
HOU C TOYKHU 3PEHUS 3aKOHAa, OMHAKO HECOPaA3MEPHOH C TOYKH 3peHUd CIIpaBe/l-
AVIBOCTH U IIpaBOBO# 06€30I1aCHOCTH, €CAM U MOXKHO, TO TOABKO B KadecTBE€ HC-
KAIOUeHUsd, IIOATBepKaarollee obIlee IpaBHAOo. Bmecre ¢ Tem, curyalusa, IIpH
KOTOPOU OOIIyCKaeTCsi BO3MOXKHOCTh 3aKOHHOTO IIPUYHHEHHS Bpeaa CO CTOPOHBI
rocyapcrBa B OTHOIIEHHH HEBHUHOBHOIO CyOBeKTa 6e3 IoCAeIyIOoIed KOMIIEH-
cally IIPEACTABASIETCSI HE COBCEM BEPHOM.

[Ipu 3TOM, XOTE€AOCH OBI OTAEABHO MOMYEPKHYTH, YTO IPEAYyCMOTPEHHBIH
rpasKIaHCKUM 3aKOHOJATEABCTBOM OOIIMH MeXaHH3M KOMIIEHCAllUU 3a Bpemn,
IPUYUHEHHBINM HE3aKOHHBIMH NEHCTBUAMH OPraHOB [NO3HAHUM, IIPEABAPUTEAb-
HOT'O CA€ACTBUS, IIPOKypaTyphl U cyaa [3, ct. 1069, 1070] monaexuT ImpuMeHe-
HUIO XOTs ObI U B CAy4YadxX OTCYTCTBUSA BUHBI Ha3BaHHBIX OPraHOB, HO BCETIa
B YBSI3KE€ C IIPU3HAHUEM HE3aKOHHBIM IIPABOIIPUMEHHUTEABHOIO aKTa (IPOMeEXKYy-
TOYHOI'0, O IIPUMEHEHUH TOY HMAM WHOM Mepbl o0ecIiedeHHs IIPOM3BOACTBA IIO
aeAy o6 aIMUHHUCTPATHBHOM ITpaBOHAPYILIEHUU WA UTOTOBOTO, Pa3pelIaroliero
BOIIPOC O BUHOBHOCTH AHIIA II0 CYILIECTBY), KOTOPBIM B HUTOT'€ U OBIAM OrpaHHYe-
HBI IIpaBa rpaxkgaHUHa. To ecTh yKa3aHHBIM IOPSAOK HE pPacCIpOCTPaHSETCHd
Ha cAy4dau, Korja, K IIpUMEpPY, AeA0 00 aAMHUHUCTPATUBHOM ITpaBOHAPYILIEHUH,
B paMKaxX KOTOPOI'O0 IIPHUMEHSANCH Mephbl OOecIledeHHs IIPOHM3BOACTBA, ObIAO
IIPEKPAILEHO U AEHCTBUS (pPEIIeHUsI) 10 TAKOMY AEAY YIIOAHOMOYEHHBIX OPraHOB
(IOASKHOCTHBIX AWII) He ObIAM ITPHU3HAHBI HE 3aKOHHBIMHU.

B xome yroAoBHOTO CyZOIIPOU3BOACTBA ITOAOOHBIH BOIIPOC B OIIPEAEACHHOM
cTeleHU paspelieH. [IoMHMO ITOAOKEHHI 0 BO3MEILIEHHH TPasKIaHHUHY B IIOAHOM
obremMe Bpena, IIPUUYMHEHHOIO B PE3yAbTaTe YTOAOBHOTO IIPECAEIOBaHUS 0e30T-
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HOCHUTEABHO BHHBI OpraHa [OO3HAaHHS, OO3HABATEAd, CAENOBATEAd, IIPOKypopa
U cyda, HOPMBbI YTOAOBHO-IIPOLIECCYaABbHOIO Koaekca Poccutiickoii depepanunu
coziepzKaT MOAOXKEeHUd [S, cT. 24, 27, 133] o mpaBe Ha Bo3MeEIIIEHHE Bpeia B CAydae
BBIHECEHHUS OIIPaBOATEABHOTO IIPUTOBOPA, €CAM T'OCYAAPCTBEHHBIH OOBHHUTEAD
OTKa3bIBa€TCsI OT OOBHUHEHUsI, ECAU OTCYTCTBYET COOBITHE MPECTYIIACHUS, B Jes-
HUU OTCYTCTBYET COCTaB IIPECTYIIA€HUS, a TaKKE€ B HEKOTOPBIX HHBIX CAydadX.
To ecTb B paMKax YrOAOBHOTO IIPOIleCca 3aKOHOAATEABHO 3aKpeIA€Ha OTBETCT-
BEHHOCTBH I'OCyZapCTBa 3a IIPOU3BEAEHHBIE YIIOAHOMOYEHHBIMH MOAXKHOCTHBIMU
AUIIaMU HPOIECCyaAbHbIe AEUCTBUS B OTHOIIEHUN (PU3HYECKUX AUIL OE€30THOCH-
TEABHO TOTO, OBIAM OHH 3aKOHHBIMH HAHW HeT. [Ipm aTOM, caeayeT oTMeTuTsh [14],
9TO YTOAOBHO-IIPOLIECCYaAbBHBIN KoAeKC Poccuiickoit denepanyu onpenesdeT
peabuAnuTaIlNI0 KaK MOPSA0K BOCCTAHOBAEHUS IIPaB U CBOOOM AWIl, HE3aKOHHO
WAM HEOOOCHOBAHHO MOABEPTHYTHIX YTOAOBHOMY ITPECA€IOBaHHIO. B mocaemHeM
CAydae OCHOBAHHEM BO3MEIIECHHUS Bpena IBAGETCA HE HapPYLIIEHHE JOAYKHOCT-
HBIMU AUIIAMU KaKHX-AMOO MPOIECCYaAbHBIX HOPM 3aKOHAa, a caMo 1o cebe oII-
paBmaHue OOBHHSIEMOI'O HAHM IPEKpAIleHHEe OeAd II0 PeadHAUTHPYIOIIUM OCHO-
BaHUaM [5, 4. 1 cT. 133].

BwMmecTte ¢ TeM mpencTaBAsieTCS HE COBCEM BEPHBIM AyO0AUPOBATH aHAAO-
TUYHbIE UHCTUTYTHI U B JI€TAAIX [IE€PEHOCUTH MOPSIAKH, MEXaHU3MbI U3 YTOAOB-
HOTO IIpOIlecca B MPOIECC IO IIPUBAECYEHHUIO K aAMHUHUCTPATHBHON OTBETCT-
BeHHOCTH. [lo cyTu cBoel mpoilecc IPUBAEYEHHUS K aJIMUHUCTPATUBHON OTBET-
CTBEHHOCTH U SIBASIETCS CHUABHO YIPOIINEHHBIM YTOAOBHBIM IIPOIIECCOM, C yde-
TOM MEHBIIEH OOIIeCTBEHHOM OMAaCHOCTH aJAMHUHHUCTPATHUBHBIX IIpaBOHApYyIIIe-
HUHP B CPaBHEHHH C YyIOAOBHBIMH ITPECTYIIAEHUSMH, IIOTOMY CaMH II0 cebe IIo-
OOOHBIE pa3Audud OOoITycTUMBI. OgHAKO caM HpPUMEHSIEMbBIH MPUHIIUII BIIOAHE
MOZKET OBITH PACIIPOCTPAHEH M Ha IIPOU3BOACTBO IO aeaaM 00 aAMHUHHUCTPATHUB-
HBIX [TPABOHAPYLIIEHUIX.

[Ipu ynoMuHaHUU TEpMHUHaA «KOMIIEHcallus» (0T AaT. compencatio -
YPaBHOBEIINBATH), IIepBasi €r0 COCTAaBASIOIIAsI, KOTOpas OOBIYHO MPUXOAUT Ha
YM — 3TO OIIPEAEAEHHBIN MOEHEXKHBINM 3KBHUBAAEHT, COIIOCTABUMBIN C IIPpHUYHU-
HEeHHBIM BpeaoM. CaeqoM BO3HUKAIOT U APYTUE BOIIPOCHI: O COPa3MEPHOCTHU
KOMIIEHCAIIUH, 3A0YTIOTPeOAEHUIX MPU €e IIOAYYeHUU U T.O. [da u caMm dakT
BBIIIAQTHl [OEHEXKHBIX CPEACTB BCEr/la BAE€YET MOOIIOAHUTEABHBIE PACXOObl M3
OromxeTa.

BmecTe ¢ TeM maxke ycTaHOBAEHHAd B TBEPAOU OEHEXKHOM CyMMe KOM-
IIeHCallus 3a 3aKOHHOE OTPaHU4YEHHE IIPaB IMOCPEACTBAM IPHUMEHEHUS MEPHI
IIPOU3BOACTBA MO AeAy 00 aAMUHUCTPATUBHOM IIPABOHAPYLIEHUU YACTUYIHO
paspemiasa 0wl 3Ty nmpobaemy. OgHaKO MoA0O0HOE HOBOBBEAEHHE CAEIOBAAO ObI
BOAUTH B KOMIIAEKCE C 3aKOHOOATEABHBIM PAHXKHWPOBAHHEM OCHOBAHUM IIpe-
KpallleH!Us ITPOU3BOACTBA IO AeAy 00 agMHHHUCTPATHBHOM ITPAaBOHAPYILIEHUU
Ha peabuAUTHUPYIOIHE U He peabUAUTHUPYIOLIIHE IT0 TOMY obpasy U momoburo,
KOTOopoe ceddyac comepzKUT (PaKTHYECKU YTOAOBHO-IIPOIIECCYAaABHBIH KOIEKC
Poccuiickoit Penepanyu. [Ipu 5ToM, €caAu COXpaHUTH CyTh 3THUX TEPMHHOB, HO
YCTaHOBUTH APYyrod HaMEHOBaHHE (KOMIIEHCATOPHBIE U HE KOMIIEHCATOPHBIE,
K OpUMEPY), 3TO CHUMET BO3HHUKIIIHUHN BOIIPOC O IIEAECOOOPA3HOCTU MPOITUCHI-
BaTh B Komekce Poccutickoit ®enepanuu 00 aAMUHUCTPATUBHBIX IIPaBOHAPY-
HIEHUSIX TOAOXKEHUs, PETYAUPYIOIINE OTAEABHBIH MHCTUTYT peabuAUTAIIUHU.
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B mpoTuBHOM cay4dae, €CAM IIOOOHOI'O0 PaHXKHUPOBAHUS HE CHEAATh, KakK
IIPEACTaBASIETCS, 10/, BOIIPOCOM OVAyT IIOAOXKEHHS O COPa3MEPHOCTH yKE B OT-
HOIIIEHUHN COOTBETCTBYIOIIMX KOMIIETEHTHBIX OPraHOB, YIIOAHOMOYEHHBIX IIPH-
MEHSATb Mephl ODOecliedeHUsl IIPOHU3BOACTBA II0 AeaaM 00 agMUHHUCTPATHBHBIX
IIpaBOHAPYILIEHUAX, TaK KaK B CHAY IIPE3YMIILIMY HEBHUHOBHOCTHU AUIIO, HE IIPU-
BA€YEHHOE K aJIMUHUCTPATHUBHON OTBETCTBEHHOCTH BHE 3aBUCHMOCTH OT TOTO,
10 KaKOM IIPHUYHHE, CYUTAETCd HEBHUHOBHBIM, TO €CTh IOCyJapCTBO, OTKa3bIBa-
4Ch OT JAABHEMIIIErOo IIPOU3BOACTBA II0 €AYy B OTHOILIEHHH 3TOT'0 AWIA, HE CTa-
BUT OoAee I10[ COMHEHHE €ro CTaTyC B KadyecTBe HEBHHOBHOrO [17, c. 49-50].

B kaudecTBe 0oaee CAOXKHOIO, HO, KaK IIPEIACTABASETCS, CIIPaBEIANBOTIO
BapHaHTa KOMIIEHCAIIUH, BO3MOKHO HAJIEAUTH IIpaBOM Ha obpallleHHe 3a KOM-
eHcalue B CyZl AWIl, B OTHOIIIEHUU KOTOPBIX ObIAM 3aKOHHO ITPUMEHEHBI MePhI
obecriedeHNs IIPOM3BOACTBA 10 BIIOCAEACTBUH IIPEKpAIIEHHOMY OEAy 00 aaMu-
HUCTPATHBHOM IIpaBOHApYIIEHHH, IPEJOCTaBUB UM B 3TOM CAydae IIpaBO Ha
BO3MEIIIEHUE TOT'0 Bpeaa NpUYHHEHHE KOTOPOIo OHHU CMOTYT A0Ka3aTh, BHE 3a-
BHCHMOCTH OT TOT'0, OBIAM AW AEUCTBUS II0 €r0 IIPUYNHEHUIO 3aKOHHBI. B aTOM
cAy4dae MBI emié 6oanee MHIUBUAYAAU3HUPYEM KOMIIEHCATOPHBIM MeXaHH3M, XOTS
U B yuepb mpoiieccyaasbHOM 3KOHOMUHU, TaK KaK IIOTBOPCTBYEM CO3MaHUIO IIPO-
HU3BOJHOI'0 OT OCHOBHOIO cyaebOHoro mnpoiiecca. C Apyroit CTOPOHbI U IpHU3HAHUE
HE3aKOHHBIMH [eHCTBUU (pelleHHnH) ToxkKe TpedyeT Cyaonmpou3BoACTBa. B aToi
CBSI3U CO3JaHHE «TapU(HOro» MeXaHH3Ma OTBEYaeT IIEASM IIPOIlleCCyaAbHOM
5KOHOMMUHU B CYLIECTBEHHO 0oAbIIel Mepe. BO3MOXKHBI ¥ HHbIe KOMIIEHCATOPHBIE
MeXaHHU3MBI.

K coxkaaeHwuro, onmicaHHasa mpobaeMa UMeeT BecbMa I'AyDOKIMe KOPHHU, U 3a
IIpolIealliee C MOMeHTa BCTylnAeHUs B cuay B 2002 rony Koxmekca Poccuiickoit
denepanuu 00 aAMHHUCTPATUBHBIX IpaBOHApPYyLIeHUIX [6, cT. 1] BpeMms, oru-
caHHas BBIIIE IIpobaeMa He M3MEHHAACh ITpUHIMINHaAbHO. C IpPYyrodl CTOPOHSI,
B 3BOAIOIIMU PETryAMpPOBaHUA 6oaee OOIIlEro BOIIpoca: O BO3MOIKHOCTHU KOMIIEH-
canuu cynebHBIX pacXodoB IIPU IIPEKPAIlleHUH ITPOU3BOACTBA II0 feAy 06 agMu-
HUCTPATHBHOM IIPaBOHAPYILIEHUHU — MOXKHO TOBOPHUTBH O HAAUYHUH OIIPENEACHHO-
IO OIITHUMH3MAa B IIOAB3Y 3asBUTEAS.

B 2020 rony Koucruryuumonueiii Cyn Poccutickoit Penepannu coum Ilo-
craHoBaeHHeM No 36-I1 BbIIBHA KOHCTHUTYIIMOHHO-IIPABOBOM CMBICA cTaTed 15,
16, 1069 u 1070 I'pazxkgpaunckoro Konekca Poccuiickoii ®enepanuu, ykazaB, 4TO
Ha3BaHHBIE HOPMBI HE IIO03BOASIIOT OTKa3bIBaTh AMIIAM, B OTHOILIEHHUH KOTOPBIX
[AeA0 00 aIMHHUCTPATHUBHOM IIPAaBOHAPYIIEHUH IIPEKPAIIleHO B CBS3H C OTCYT-
CTBHEM COOBITHS (COCTaBa) aAMUHHCTPATHBHOIO IIPAaBOHAPYIIIEHUS B BO3MeIIle-
HUH PAaCXOZ0B Ha OIIAATy YCAYT 3alllMTHHUKA U UHBIX PACXOMOB, CBSI3aHHBIX C IIPO-
U3BOACTBOM IIO AeAy 00 aAMHHHUCTPATUBHOM HpaBoHapymenuu (10, o. 1 u 2 pe-
30AI0TUBHOM 4acTH|. BeipazkenHrnle B IlocTaHoBA€HUN IIpaBOBBIE ITO3UIIUH U BbI-
BoZibl 0003HAYAIOT M aKIIEHTHPYIOT BHHMAaHHE Ha HIMPOKOM IIoAe, Goaee dyeM
IIPUTOLHOM OASI MOAEPHHU3AIUU NEHCTBYIOIIETO 3aKOHOAATEABCTBA, OJHAKO 3TO
SIBASIETCSI TEMOH [IASI OTAEABHOI'O MacIITa0HOIo uccaenoBaHuda. Kak O0b1 HameKad
Ha BO3MOXKHOCTH U3MEHEHHs 3aKOHONATEABCTBA B 3TOH cdepe B AYUIIYIO CTO-
POHY, B Ha3BaHHOM [loCTaHOBAEHUU COAEPKHUTCS peKoMeHAalud denepasbHO-
My 3aKOHOIATEAIO0 O 3aKPEINAECHUH B aIMHHHCTPATUBHOM 3aKOHOIATEABCTBE Me-
XaHU3Ma BO3MEIIEHUS Pacxo[0B AWIlAM, AHIIAM, B OTHOILIEHHUH KOTOPBIX OeAd
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OBIAM ITpEeKpAaIlleHbl BBUAY OTCYTCTBHS COOBITHS HAM COCTaBa aiMHUHHUCTPATHBHOIO
IpaBOHAPYILIEHUS ANO0 HEOOKA3aHHOCTU OOCTOSITEABCTB, HA OCHOBAaHHH KOTOPBIX
ObIAM BBIHECEHBI COOTBETCTBYIOIIME ITOCTAHOBAEHHE, PEILIEHHE II0 pe3yAbTaTaM
paccMoOTpeHusd Kano0bl, a TaK¥Ke O COBEPIIEHCTBOBAHUHU ITPELyCMOTPEHHOIO I'pa-
KIAHCKUM 3aKOHOAATEABCTBOM IIEPEYHSI OCHOBAHUM KOMIIEHCAIIMH MOPAABHOTO
Bpena, HACTYIIUBIIIETO BCAEACTBUE HE3aKOHHOTO IIPUMEHEHHUI K I'PaKAaHUHY OPY-
TUX BUIOB aJIMUHUCTPATUBHBIX HaKa3aHUM, HE3aBUCUMO OT BUHBI IIPUUYUHUBIINX
€T0 MOAYKHOCTHBIX AUIT [10, 11. 4 MOTUBHPOBOYHOH YacTH].

ITozmuee, B 2021 rony B l'ocymapcrBeHHyro Iymy Poccuiickoit ®enepaiyiu
ObIA BHECEH 3aKOHOITPoeKT «O BHeceHHH uaMeHeHui B cratbd 1070 u 1100 wactu
BTOpo# ['paxkmaHckoro kozmekca Poccuiickoit ®enepanuu», KOTOPBIM IIpeasara-
AOCH PaCIIUPUTH HEPEUYEeHb HE3aKOHHBIX AEHCTBUN YIIOAHOMOYEHHBIX OPraHOB,
B pe3yAbTaTe KOTOPBIX ITPUYUHEHHBIN I'pakIaHUHY BpPeN, B TOM YHUCAE€ MOPAAb-
HBIY Bpen, IIOJAEXKHUT BO3MEIIEHHUIO 32 CUYET COOTBETCTBYIOIEH Ka3HbI B [IOAHOM
o0beMe HE3aBHUCHMO OT BUHBI JOAXKHOCTHBIX AHI] COOTBETCTBYIOIIMX OPraHOB
[13]. He BoaBasicek B AeTasu U IIOAPOOHOCTH MAHHBINA JOKYMEHT MOKHO OXapaK-
TEePHU30BaTh KaK XOPOIIYIO HAEI0, HO TPEOYIOIIyI0 AeTAABPHOM TEXHUYECKOH M0-
pabotku. OngHakKo caM (PaKT MOABAEHUS IIOOOHOr0 JOKYMEHTa Ha CBET I'OBOPUT
0 TOM, YTO JaHHOU IMpoOAeMOM HAYMHAIOT BCe OoA€e MHTEPECOBATHCH.
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On the issue of compensation
in the application of measures to ensure the proceedings
in the case of an administrative offense

Anatoly A. Matyukhin *
Boris A. Revnov **

Annotation. The article deals with certain general issues of the legality of the
application of measures to ensure the proceedings in a case of an administrative of-
fense. The connection between the question of the legality of measures to ensure the
proceedings in a case of an administrative offense and the fate of the case of an ad-
ministrative offense is analyzed; the problem of compensation for the harm caused by
both guilty and innocent actions of the authorized bodies in the proceedings on an
administrative offense is highlighted. The article also explores some of the possible
ways to resolve the identified problems, and also provides facts indicating that interest
in the problems under study has been updated again.

Key words: measures to ensure the proceedings on the case of an administra-
tive offense; proceedings on cases of administrative offenses; the mechanism of com-
pensation for harm caused by the state; compensation for damage caused by meas-
ures to ensure the proceedings in a case of an administrative offense; administrative
offense; administrative process.

The Constitution of the Russian Federation grants the right to the federal
legislator to restrict the rights and freedoms of man and citizen, but only to the
extent necessary to achieve constitutionally significant goals: protecting the
foundations of the constitutional order, morality, health, rights and legitimate
interests of others, ensuring the defense of the country and security of the
state [2, part 3, art. 55; 16, p. 120]. At the same time, exercising its discretio-
nary powers, the federal legislator is obliged to proceed from the inadmissibility
of the abolition or derogation of the rights and freedoms of man and citizen, as
they are recognized and guaranteed in accordance with the generally recog-
nized principles and norms of international law and in accordance with the
Constitution of the Russian Federation [2, part 3, article 17, parts 2 and 3 of
Art. 55, paragraph "c" Art. 71]. This duty extends in full to the scope of admin-
istrative responsibility, including: in determining the composition of adminis-
trative offenses, types of administrative penalties, as well as measures to en-
sure proceedings in a case of an administrative offense.

The current Russian legislation does not contain a legal definition of the
term “measures to ensure proceedings in a case of an administrative offense”,
which gives rise to a heterogeneous understanding of this legal phenomenon in
the legal literature [18, p. 51-58], however, the presence of a legislatively fixed
exhaustive list [4, part 1, art. 27.1] of such measures translates the question of
the legal nature of the latter, which requires a separate, large-scale analysis,
more into the theoretical field of jurisprudence research. Without delving into
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the details of various scientific works on this issue, it is possible to define these
measures as legislatively fixed measures of administrative coercion used by au-
thorized bodies in order to ensure the normal course of proceedings in cases of
administrative offenses in connection with the detection of signs of an offense
or with sufficient grounds to assume that there are such signs in a strictly de-
fined procedural order within the framework of proceedings on an administra-
tive offense to persons in respect of whom proceedings are being conducted on
an administrative offense, as well as to other participants in the proceedings,
aimed at restricting the right to freedom and personal integrity, property rights
or subjective the right to drive a vehicle of the appropriate type [18, p. 59].

The Code of the Russian Federation on Administrative Offenses specifies
not only a closed list of measures to ensure proceedings in cases of administra-
tive offenses, but also the goals for the achievement of which an authorized
official has the right to apply these measures: a) suppression of an administra-
tive offense, b) identification of the offender, c¢) drafting a protocol on an admin-
istrative offense if it is impossible to draw it up at the place of detection of an
administrative offense, d) ensuring the timely and correct consideration of the
case on an administrative offense and e) the execution of the decision adopted
in the case [4, part 1, art. 27.1].

Taking into account the fact that the measures to ensure the proceedings
in cases of administrative offenses by their legal nature are a kind of measures
of administrative coercion, and also, analyzing the named list of such meas-
ures and the purposes of their application, it is easy to state that all of them
are inextricably linked with the restriction of the constitutional rights of citi-
zens, as well as causing moral and sometimes material harm to persons
against whom they were applied.

The Code of Administrative Offenses of the Russian Federation contains
a clause stating that such harm is subject to compensation in the manner pre-
scribed by civil law [3, art. 16, 1064, 1069, 1070], but only if it was caused by
the illegal application of measures to ensure proceedings in cases of adminis-
trative offenses [4, part 2 of Art. 27.1].

This raises the question of what exactly must be taken into account
when determining the nature and criteria for the illegality of the application of
measures to ensure proceedings in cases of administrative offenses. Based on
the provisions of the Constitution of the Russian Federation, which establish,
on the one hand, the obligation of public authorities, local governments, offi-
cials, citizens and their associations to comply with the Constitution of the
Russian Federation and laws [2, part 2 of Art. 15], and on the other hand, the
right of everyone to compensation by the state for damage caused by illegal ac-
tions (or inaction) of public authorities or their officials [2, Art. 53], in systemic
unity with the constitutional principles of the rule of law and the priority of
human and civil rights [2, part 1, art. 1, art. 2, art. 18], criteria for their per-
missible restrictions and guarantees of state, including judicial, protection [2,
part 3 of Art. 17; Parts 1 and 2 of Art. 19; Art. 45; Art. 46; Parts 2 and 3 of
Art. 55], an act on bringing to administrative responsibility or on the applica-
tion of coercive measures to ensure proceedings in a case of an administrative
offense is legal if it is issued on the basis of the law and in fact meets the con-
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stitutional requirements of fairness, proportionality and legal security [11, p.
2 of the motivational part].

It does not cause controversy in determining the use of such security
measures as illegal in cases of violation of the established procedure for the
application of measures, or their use by an unauthorized person. At the same
time, the mandatory conditions for compensation for harm caused by the illeg-
al application of measures to ensure the proceedings in a case of an adminis-
trative offense are the recognition of the actions (inaction) of an official as un-
lawful and the simultaneous mandatory presence of a causal relationship be-
tween these actions (inaction) and the resulting losses and (or) moral damage
[15, p. 5].

At the same time, the resolution of the issue of the relationship between
the legality of measures to ensure the proceedings in a case of an administra-
tive offense and the fate of the case of an administrative offense itself can also
be called settled.

The existing judicial practice has taken the path of the absence of a di-
rect interdependence between the two named events: in itself, the fact that the
person in respect of whom proceedings are being conducted on an administra-
tive offense was not subsequently brought to administrative responsibility does
not necessarily mean that the application of security measures proceedings in
the case of an administrative offense were unlawful. Facts and information that
give grounds for the application of measures to secure proceedings in a case of
an administrative offense in order to secure proceedings in such a case may
subsequently be insufficient for making a decision on administrative responsi-
bility, and the requirements that determine the legality of the application of
measures to secure proceedings in a case of an administrative offense , do not
imply that a competent official, already at the time of making a decision on the
application of such measures, must have evidence sufficient to resolve the case
on the merits [12, paragraph 2 of the motivational part|. The approach seems
to be absolutely correct and justified; taking into account the fact that other-
wise would actually mean transferring the resolution of the question of the
guilt of the person against whom the administrative offense case has been in-
itiated to an earlier stage of the proceedings, when this issue, in principle, can-
not be reasonably resolved.

Thus, the application of measures to ensure the proceedings in the case of
an administrative offense is lawful if it is due to the nature of the offense and is
necessary for the subsequent execution of the decision in the case of an adminis-
trative offense. Accordingly, the termination of proceedings in a case of an admin-
istrative offense may not affect the assessment of the legality of the application of
measures to ensure the proceedings in this case, and the arguments about their
illegality will not be recognized as sufficient if they are reduced solely to the
statement that, during the appeal against the decision in the case of an adminis-
trative offense errors in the establishment of factual circumstances or the applica-
tion of the rule of law [11, clause 3 of the motivational part].

At the same time, this position does not mean a purely formal approach
to assessing the legality of the application of measures to ensure proceedings
in a case of an administrative offense.
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The Constitutional Court of the Russian Federation has repeatedly
pointed out that, when deciding the issue of compensation for harm caused to
a citizen when applying a coercive measure to ensure proceedings in a case,
the court must assess the legality of actions (inaction) of a state authority or
official, not only from the point of view of observing the limits provided by law
(i.e., formally defined) powers, but also from the point of view of the validity of
such actions, i.e. their compliance with the constitutional requirements of jus-
tice, proportionality and legal security [12, p. 2 of the motivational part].

The European Court of Human Rights takes the same positions when in-
terpreting the provisions of the Convention for the Protection of Human Rights
and Fundamental Freedoms related to the right to liberty and security of per-
son [1, Article 5], arguing that deprivation of physical liberty can actually take
on various forms , which are not always adequate to classical imprisonment,
proposes to evaluate them not on formal, but on essential grounds, such as
forced stay in a confined space, isolation of a person from society, family, ter-
mination of official duties, impossibility of free movement and communication
with an unlimited circle of persons [ 9, item 14; 8, n. 92, 102; 7, item 42].

In this vein, however, it makes sense to recall that the said Convention
itself allows restriction of freedom in the form of lawful arrest or detention of
a person, including in order to bring him before the competent authority on
reasonable suspicion of having committed an offense or in the event of when
there are reasonable grounds to believe that it is necessary to prevent him from
committing an offense or to prevent him from hiding after it has been commit-
ted [1, paras. "c" paragraph 1 of Art. 5], as well as to prevent the spread of in-
fectious diseases, as well as the legal detention of the mentally ill, alcoholics,
drug addicts or vagrants [1, paras. "e" paragraph 1 of Art. 5].

At the same time, taking into account these legal positions in law enforce-
ment practice presents certain difficulties, namely: how to determine the com-
pliance of the application of a coercive measure to ensure proceedings in a case of
an administrative offense with the constitutional requirements of fairness, propor-
tionality and legal security, while observing all the legislative requirements for
such an application, but in in the event of subsequent termination of proceedings
in the case of an administrative offense? Strictly speaking, the assessment of the
legality of the application of a security measure in a case of an administrative of-
fense generally does not have an unambiguous dependence on the outcome of the
consideration of the case of an administrative offense. Such a basis for declaring
illegal the actions of an official when applying a measure to ensure proceedings in
a case of an administrative offense, such as, for example, “disproportion”, is of an
evaluative nature. In addition, in practice, imagine a situation in which the court
could recognize the application of a measure to ensure proceedings in a case of an
administrative offense correct from the point of view of the law, but disproportio-
nate from the point of view of fairness and legal security, if possible, then only as
an exception, confirming general rule. At the same time, the situation in which
the possibility of lawful infliction of harm by the state in relation to an innocent
subject without subsequent compensation does not seem to be entirely corrects.

At the same time, I would like to emphasize separately that the general
mechanism of compensation for harm caused by illegal actions of the bodies of
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inquiry, preliminary investigation, prosecutor's office and court provided for by
civil law [3, art. 1069, 1070] is subject to application, even if there is no fault of
the named bodies, but always in conjunction with the recognition of illegal law
enforcement act (intermediate, on the application of one or another measure to
ensure proceedings in a case of an administrative offense or final, resolving the
question of the guilt of a person on essentially), which ultimately limited the
rights of a citizen. That is, this procedure does not apply to cases where, for
example, a case on an administrative offense, within which measures to ensure
proceedings were applied, was terminated and the actions (decisions) on such
a case of authorized bodies (officials) were not recognized as illegal.

In the course of criminal proceedings, this issue is resolved to a certain
extent. In addition to the provisions on compensation to a citizen in full for the
harm caused as a result of criminal prosecution, regardless of the fault of the
body of inquiry, the inquirer, the investigator, the prosecutor and the court, the
norms of the Code of Criminal Procedure of the Russian Federation contain
provisions [5, art. 24, 27, 133] on the right to compensation for harm in the
event of an acquittal, if the public prosecutor refuses to charge, if there is no
event of a crime, there is no corpus delicti in the act, and also in some other
cases. That is, within the framework of the criminal process, the responsibility
of the state for the procedural actions performed by authorized officials against
individuals, regardless of whether they were legal or not, is legally fixed. At the
same time, it should be noted [14] that the Code of Criminal Procedure of the
Russian Federation defines rehabilitation as a procedure for restoring the rights
and freedoms of persons illegally or unreasonably subjected to criminal prosecu-
tion. In the latter case, the basis for compensation for harm is not the violation by
officials of any procedural norms of the law, but the acquittal of the accused or
the termination of the case on rehabilitating grounds [5, part 1, art. 133].

At the same time, it seems not entirely correct to duplicate similar insti-
tutions and transfer in detail the procedures and mechanisms from the crimi-
nal process to the process of bringing to administrative responsibility. In es-
sence, the process of bringing to administrative responsibility is a greatly sim-
plified criminal process, taking into account the lesser social danger of admin-
istrative offenses in comparison with criminal offenses, therefore, such differ-
ences in themselves are permissible. However, the applied principle itself may
well be extended to proceedings in cases of administrative offenses.

When mentioning the term "compensation" (from Latin compencatio — to
balance), the first component that usually comes to mind is a certain monetary
equivalent comparable to the harm caused. Then other questions arise: about
the proportionality of compensation, abuses in obtaining it, etc. And the very
fact of paying money always entails additional costs from the budget.

At the same time, even a fixed monetary amount of compensation for the
legal restriction of rights through the application of a measure of proceedings
in a case of an administrative offense would partially solve this problem. How-
ever, such an innovation should be carried out in conjunction with the legisla-
tive ranking of the grounds for terminating proceedings in a case of an admin-
istrative offense into rehabilitating and not rehabilitating in the image and
likeness that the Code of Criminal Procedure of the Russian Federation actual-
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ly contains now. At the same time, if the essence of these terms is preserved,
but a different name is established (compensatory and non-compensatory, for
example), this will remove the question of the advisability of prescribing in the
Code of Administrative Offenses of the Russian Federation the provisions go-
verning a separate institution of rehabilitation.

Otherwise, if such a ranking is not done, it seems that the provisions on
proportionality will be questionable already in relation to the relevant competent
authorities authorized to apply measures to ensure proceedings in cases of ad-
ministrative offenses, since, by virtue of the presumption of innocence, a person
who has not been brought to administrative responsibility regardless of the
reason, it is considered innocent, that is, the state, refusing further proceed-
ings in the case against this person, no longer questions his status as innocent
[17, p. 49-50].

As a more complex, but apparently fair, option for compensation, it is
possible to give the right to apply for compensation to the court to persons in
respect of whom measures to secure proceedings in a subsequently terminated
case of an administrative offense were lawfully applied, giving them the right to
compensation in this case the harm they can prove caused, regardless of
whether the actions to cause it were legal. In this case, we individualize the
compensatory mechanism even more, albeit to the detriment of procedural
economy, as we indulge in the creation of a derivative of the main judicial
process. On the other hand, the recognition of illegal actions (decisions) also
requires legal proceedings. In this regard, the creation of a "tariff" mechanism
meets the goals of procedural economy to a much greater extent. Other com-
pensatory mechanisms are also possible.

Unfortunately, the described problem has very deep roots, and for the
past since the entry into force in 2002 of the Code of the Russian Federation on
Administrative Offenses [6, Art. 1] time, the problem described above has not
changed fundamentally. On the other hand, in the evolution of the regulation
of a more general issue: the possibility of compensation for court costs in case
of termination of proceedings on an administrative offense — one can speak of
a certain optimism in favor of the applicant.

In 2020, the Constitutional Court of the Russian Federation, by its De-
cree No. 36-P, revealed the constitutional and legal meaning of Articles 15, 16,
1069 and 1070 of the Civil Code of the Russian Federation, indicating that
these norms do not allow refusing persons in respect of whom the case of an
administrative offense has been terminated in due to the absence of an event
(composition) of an administrative offense in the reimbursement of expenses for
paying for the services of a defense lawyer and other expenses related to the
proceedings on an administrative offense [10, paragraphs 1 and 2 of the opera-
tive part|. The legal positions and conclusions expressed in the Decree desig-
nate and focus on a wide field, more than suitable for the modernization of the
current legislation, but this is a topic for a separate large-scale study. As if
hinting at the possibility of changing the legislation in this area for the better,
the aforementioned Decree contains a recommendation to the federal legislator
on fixing in the administrative legislation a mechanism for reimbursement of
expenses to persons, persons in respect of whom cases were terminated due to
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the absence of an event or composition of an administrative offense or un-
proved circumstances, on the basis of which the relevant resolution was is-
sued, a decision based on the results of consideration of the complaint, as well
as on the improvement of the list of grounds for compensation for moral dam-
age provided for by civil law that occurred as a result of the unlawful applica-
tion of other types of administrative penalties to a citizen, regardless of the
fault of the officials who caused it [10, p. 4 of the motivational part].

Later, in 2021, a draft law “On Amendments to Articles 1070 and 1100 of
Part Two of the Civil Code of the Russian Federation” was submitted to the
State Duma of the Russian Federation, which proposed expanding the list of
illegal actions of authorized bodies, as a result of which harm caused to a citi-
zen, including moral harm, is subject to compensation at the expense of the
relevant treasury in full, regardless of the fault of officials of the relevant bodies
[13]. Without going into details and details, this document can be described as
a good idea, but requiring detailed technical improvement. However, the very
fact of the appearance of such a document suggests that this problem is be-
coming more and more interested.
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